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STATE  ex  rel.   CHIL.DS,  Atty.   Geo.,  T. 
AMERICAN  SAVINGS  &  LOAN 

ASS'N. 

(Supreme  Conrt  ot  MinneMta.     May  8,  189G.) 

Bcii.i>ixe  AKD  Loan  AsaooiATiONs— Exercise  of 

cokporatb  klobts— aotiom  to  rsstkain— 

Attoksbt  Obxekal — Powers. 

1.  A  building  and  loan  association  doing 
biisioess  under  the  proyisions  of  chapter  131, 
Laws  1881  (sections  2855-2894,  Gen.  St.  1894) 
is  a  corporation  having  the  power  to  make 
loans  on  pledgee,  and  may,  in  an  action  by  the 
iiltorney  general,  on  behalf  of  the  state,  under 
The  proTlsions  of  section  5900,  Gen.  St  1891, 
be  restrained  from  exercising  any  of  its  cor- 
imrate  rights,  wheneTer  it  violates  the  provi- 
Kious  of  its  acts  of  incorporation,  or  any  other 
law  binding  on  it. 

2.  The  attorney  generaf  may  bring  such  ac- 
lion  in  his  discretion,  although  the  public  exam- 
iner has  not  filed  with  him  a  statement,  show- 
ing a  violation  of  the  law  by  such  association, 
aa  provided  by  section  2874,  Gen.  St.  1894. 
This  section  is  not  a  limitation  on  the  discre- 
tionary power  of  the  attorney  general  to  pros- 
K'Ute  such  action,  except  that,  if  such  state- 
ment is  filed  with  nim,  he  must  proceed  agaiust 
RHch  association  as  provided  by  law  in  the  case 
of  insolvent  corporations,  or  institute  such  oth- 
er proceedings  as  the  occasion  may  require. 

3.  Whenever  a  corporation  violates  the  pro- 
visions of  its  acts  of  incorporation,  or  any  oth- 
er law  binding  on  it,  and  so  misuses  its  fran- 
rliises  in  matters  which  concern  the  essence  of 
tlie  contract  between  it  and  the  state  so  that  it 
no  lunger  fulfills  the  purpose  for  which  it  was 
created,  the  state  has  an  interest  in  restrain- 
ing the  further  exercise  of  its  corporate  rights, 
iiud  may,  by  the  attorney  general,  maintain 
an  action  to  so  restrain  the  corporation,  and 
for  a  receiver  for  its  property.  Complaint  con- 
Ridered,  and  held,  that  it  states  facts  sufficient 
to  constitute  a  cause  of  action  within  this  rule. 

(Syllabus  by  the  Court.) 

Appeal  from  district  coart,  Hennepin  coun- 
ty; Henry  O.  Belden,  Judge. 

Action  by  tbe  state  on  the  relation  of  H. 
\\.  Childs,  attorney  general,  against  tbe 
American  Sayings  &  Loan  ABSocIation.  From 
an  order  oyerrullng  its  demurrer  to  the  com- 
plaint, defendant  appeals.     Affirmed. 

Hole,  Morgan  and  Montgomery  and  F.  B. 
Hart  (W.  E.  Hale,  of  counsel),  for  appellant 
H.  W.  Childs  and  Geo.  B.  Edgerton,  for  re- 
spondent 

START,  C.  J.    The  defendant  la  a  corpora- 
tion of  this  state,  ptirporting  to  do  business 
Yj67K.w.no.l— 1 


as  a  building  and  loan  association  under  the 
provisions  of  chapter  131,  Laws  1891  (sec- 
tions 2855-2894,  Gen.  St  1894).  The  state 
of  Minnesota,  on  the  relation  of  Its  attor- 
ney general,  brought  this  action  under  the 
proyisions  of  sections  5000,  5901,  Gen.  St 
1894,  against  the  defendant  to  restrain  it 
from  further  exercising  any  of  its  corporate 
rights  and  franchises.  The  defendant  de- 
murred to  the  complaint  on  the  grounds  of  a 
defect  of  parties  plaintiff,  and  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  oyerrullng  the  de- 
murrer It  appealed.  Whenever  reference  is 
made  in  this  opinion  to  a  statute  simply  by 
the  number  of  the  section,  Gen.  St  1894  are 
intended. 

The  defendant's  eight  assignments  of  er- 
ror may  be  classified  and  considered  under 
three  general  propositions:  First  That  sec- 
tions 2873  and  2874  are  a  limitation  np<m  the 
power  of  the  attorney  general,  and  prescritie 
the  exclusive  conditions  upon  which  he  may 
exercise  the  power  to  proceed  against  build- 
ing and  loan  associations,  imder  the  provi- 
sions of  sections  5000  and  5901.  Second. 
That  section  5900  does  not  Include  corpora- 
tions of  the  class  to  which  the  defendant  be- 
longs. Third.  Tlmt  the  allegations  of  the 
complaint  do  not  bring  this  case  within  the 
provisions  of  section  5900. 

1.  Section  2S73  provides  that:  'Tt  shall  be 
the  duty  of  the  public  examiner,  at  least 
once  in  each  year  and  as  often  as  he  may 
deem  necessary,  to  assume  and  exercise  over 
every  building  and  loan  association  incor- 
porated under  the  laws  of  this  state,  its 
business,  officers,  directors  and  employes,  all 
the  power  and  authority  conferred  upon  him 
over  banks  and  other  moneyed  corporations 
under  the  laws  of  this  state;  provided,  he 
shall  not  have  the  power  to  suspend  the  op- 
erations of  any  such  association,  except  In 
the  manner  provided  In  the  next  succeeding 
section."  Section  2874  provides  that:  "If 
It  shall  appear  to  said  public  examiner,  from 
any  examination  made  by  him,  or  from  any 
report  of  any  examination  made  by  him,  or 
from  the  annual  report  aforesaid,  that  said 
corporation  is  violating  its  charter  or  the 
law,  or  that  it  is  conducting  business  in  an 
unsafe,  unauthorized  or  dishonest  manner. 

Digitized  by  ^OOQlC 


67  NORTHWESTERN  REPORTER. 


(Minn. 


be  shall,  by  an  order  under  bis  hand  and 
seal  of  office  addressed  to  such  corporation, 
direct  conformity  to  the  requirements  of  its 
charter  and  of  the  law.  And  whenever  such 
corporation  shall  refuse  or  neglect  to  make 
such  report  or  account  as  may  be  lawfully 
required  or  to  comply  with  such  order  as 
aforesaid,  the  public  examiner  shall  file  a 
statement  in  writing  with  the  attoi-ney  gen- 
eral, setting  forth  the  facts  or  particulars  In 
which  such  alleged  violation  or  refusal  con- 
sists, which  statement  shall  be  prima  facie 
evidence  of  such  violation  or  refusal;  where- 
upon the  attorney  general  shall  institute  pro- 
ceedings against  any  such  corporations  as 
are  now  or  may  hereafter  be  provided  by 
law  In  the  case  of  insolvent  corporations,  or 
such  other  proceedings  as  the  occasion  may 
require."  So  far  as  here  material,  sections 
5900  and  5901  provide:  (1)  That  whenever  a 
corporation,  having  the  "power  to  make 
loans  on  pledges,  •  *  *  becomes  insol- 
vent and  unable  to  pay  its  debts,  •  •  • 
or  violates  any  of  the  provisions  of  its  act 
or  acts  of  incorporation,  or  any  other  law 
binding  on  such  corporation,  the  district 
court  may,  by  injunction,  restrain  such  cor- 
poration and  Its  offlcera  from  eMrcising  any 
of  its  corporate  rights."  (2)  "T^  Injunc- 
tion may  be  issued  on  the  complaint,  of  the 
attorney  general."  It  is  not  claimed  by  the 
attorney  general  that  this  action  is  brought 
under  sections  2873  and  2874,  or  that  the  al- 
legations of  the  complaint  are  sufficient  to 
constitute  a  cause  of  action  of  the  defend- 
ant's claim,  to  the  effect  that  the  conditions 
and  terms  of  these  sections  are  exclusive 
and  conditional  to  his  right  to  proceed  un- 
der sections  5000  and  5901.  Is  this  claim  of 
the  defendant  correct?  We  answer  the  ques- 
tion in  the  negative.  It  is  to  be  noted  that 
section  2.'i80,  relating  to  savings  banks,  and 
section  2854,  relating  to  trust  companies, 
contain  similar  provisions  as  to  the  duties  of 
the  public  examiner  and  attorney  general  In 
respect  to  such  Institutions  as  section  2874, 
relating  to  building  and  loan  associations. 
It  therefore  follows  that  if  a  compliance 
with  such  provisions  by  the  public  examiner 
is  the  exclusive  condition  upon  which  the 
attorney  general  can  proceed  in  the  one  case, 
It  Is  as  to  all  of  them.  If  tbe  claim  of  the 
defendant  be  true,  then  the  attorney  general, 
a  co-ordinate,  but  Independent,  officer  of  tbe 
executive  department  of  the  state,  who  holds 
his  office  by  virtue  of  the  constitution  and 
the  will  of  the  people,  may  know  that  thi» 
building  and  loan  associations,  the  savingn 
banks,  and  the  trust  companies  of  tbe  state, 
are  misusing  their  franchises  for  the  purpose 
of  defrauding  the  unwary;  that  they  are 
violating  tbe  laws  of  the  state  and  of  their 
own  being;  that  they  are  betraying  their 
trusts;  and  that  they  have  become  Insolvent, 
—yet  he  has  no  power  to  call  on  the  courts, 
under  tbe  provisions  of  section  5900,  to  re- 
strain such  corporations  from  further  exer- 
cising their  corporate  rights,  and  thereby 


vindicate  the  honor  and  sovereignty  of  tbe 
state,  and  prevent  further  8iK>Iiatlon  of  its 
citizens,  unless,  forsooth,  a  subordinate  and 
appointive  officer  shall  first  file  with  bim  a 
statement  to  the  effect  that  such  corpora- 
tions have  violated  or  refused  to  comply 
with  his  (the  public  examiner's)  orders.  It 
is  too  obvious  for  s^ous  argument  that  tbe 
legislature  never  Intended  any  such  result. 
The  sections  of  the  statute  under  considera- 
tion must  be  given  a  reasonable  constru<^ 
tlon,  and  their  various  provisions  harmon- 
ized, if  it  can  be  done  without  disregarding 
the  plain  Import  of  the  language  used. 

The  meaning  of  these  statutes  Is  not  at 
all  obscure,  but  it  lies  so  openly  upon  the 
surface  that  If  we  read  them  In  cMinection 
with  tbe  prior  statutes  and  the  common  law 
with  reference  to  tbe  attorney  general's  pow- 
ers and  duties  as  to  corporations,  there  is 
no  mistaking  it.  At  the  time  section  2874 
was  enacted,  the  state,  by  its  attorney  gen- 
eral, had  tbe  power,  under  botb  the  common 
law  and  existing  statutes,  to  proceed  against 
corporations  to  restrain  them  from  exercl^:- 
ing  their  corporate  franchises,  or  to  dissolve 
them  for  a  willfal  misuser  or  nonuser  of 
their  franchises  But  whether  the  attorney 
general  should  so  proceed  or  not  against  any 
corporation  was  largely  within  bis  discre- 
tion; hence,  as  to  building  and  loan  asso- 
ciations, the  legislature  was  unwilling  to 
leave  the  enforcement  of  their  charter  obli- 
gations and  other  statutes  passed  for  tbe 
regulation  of  their  business  and  tbe  safe- 
guarding of  the  interests  of  their  patrons  to 
tbe  sole  discretion  of  the  attorney  general. 
Accordingly,  sections  2873  and  2874,  relating 
to  building  and  loan  associations,  were  en- 
acted, whereby  such  institutions  were  placed 
In  a  measure  under  the  supervision  of  the 
public  examiner,  and  certain  powers  were 
given  and  limitations  Imposed  upon  him,  bat 
no  new  powers  were  conferred  on  the  attor- 
ney general,  <m:  any  limitations  or  conditions 
placed  upon  him.  An  imperative  duty,  how- 
ever, was  imposed  on  him,  namely,  that  he 
must  proceed  against  such  delinquent  cor- 
poration whenever  the  public  examiner  filed 
with  him  a  statement  or  complaint  setting 
forth  wherein  it  had  violated  the  law  or  re- 
fused to  comply  with  his  lawful  orders.  If 
we  turn  back,  and  read  section  2874  in  tbe 
light  of  these  suggestions,  it  is  manifest  that 
It  contains  no  limitations  upon  tbe  power 
or  right  of  tbe  attorney  general  to  proceed 
on  his  own  motion  against  building  and  loan 
associations  under  section  5900.  Independ- 
ent of  section  2874,  he  may,  in  his  discretion, 
so  proceed  or  not,  as  be  chooses;  but  when 
the  public  examiner  files  the  statement  with 
him  as  provided  by  section  2874,  he  has  no 
discretion;  he  must  proceed  against  the  cor- 
poration. Counsel  for  the  defendant,  in  sup- 
port of  bis  claim,  invokes  the  familiar  role 
that  where  the  statute  creates  a  right  of  ac- 
tion, and  also  provides  the  method  in  which 
the  right  may  be  enforced,  tbe  statutory 
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method  Is  excluslye.  The  rule  is  not  ap- 
plicable to  this  case,  for  when  section  2874 
was  enacted  the  right  and  power  of  the 
attorney  general  to  proceed  against  delin- 
quent corporations  already  existed.  Be- 
sides, this  statute  does  not  purport  to  give 
any  new  right  or  cause  of  action,  or  pre- 
scribe any  method  of  procedure  by  the  attor- 
ney general  in  actions  against  such  corpora- 
lions.  The  right  of  the  attorney  general  on 
ills  own  motion  to  Institute  this  action  under 
tile  provisions  of  section  5900  does  not  de- 
pend upon  a  compliance  by  the  public  exam- 
iner with  the  provisions  of  section  2874. 
State  V.  Educational  Endowment  Ass'n,  49 
Minn.  158,  51  N.  W.  908. 

2.  Does  section  5900  include  corporations 
of  the  class  to  which  the  defendant  belongs? 
This  section  includes  "any  corporation  hav- 
ing the  power  to  make  loans  on  pledges." 
The  defendant  has  such  power.  Section 
2SdS,  bo  far  as  here  material,  reads  as  fol- 
lows: "For  every  loan  made  a  note,  non- 
negotiable,  or  bond,  secured  by  first  mort- 
gage on  real  estate,  shall  be  given,  which 
security  shall  be  in  double  the  value  of  the 
loan  and  satisfactory  to  the  directors,  and 
sluUl  be  accompanied  by  a  transfer  and 
pledge  of  the  shares  of  the  borrowers  to  the 
association.  The  shares  so  pledged  shall  be 
bdd  by  the  corporation  as  collateral  secu- 
rity for  the  performance  of  the  conditions  of 
said  note  or  bond  and  mortgage;  provided, 
tliat  the  shares,  without  other  security,  may, 
in  the  discretion  of  the  directors,  t>e  accepted 
as  security  for  the  loans  for  an  amount  not 
exceeding  their  withdrawal  value  as  pro- 
vided by  this  act"  It  Is  claimed  by  defend- 
ant that,  because  its  right  to  make  loans 
on  pledges  is  limited  to  the  stock  of  its  bor- 
rowing members.  It  has  not  "the  power  to 
make  loans  on  pledges,"  within  the  meaning 
of  section  5900.  There  are  no  exceptions  In 
the  statute,  and  an  exception  of  building  and 
loan  associations  having  power  to  make 
loans  on  pledges  of  their  stock  cannot  be 
read  into  it  by  any  reasonable  construction. 
The  defendant  is  clearly  within  the  provl- 
sioog  of  the  section  referred  to. 

3.  Do  the  allegations  of  the  complaint  bring 
the  case  within  section  59007  It  is  claimed 
by  the  attorney  general  that  the  complaint 
shows  that  the  defendant  is  both  insolvent 
and  that  It  has  violated  the  provisions  of  its 
act  of  incorporation  and  other  laws  binding  on 
it.  The  defendant  claims  that  In  legal  effect 
it  is  a  corporate  partnership,  that  it  owes  no 
debts  and  has  Incurred  no  obligations,  for 
aught  that  appears  In  the  complaint,  except 
to  its  own  members;  therefore  It  &  not  insol- 
vent And,  further,  that  the  facts  alleged 
do  not  make  a  case  within  the  other  words 
of  the  statutii  "or  vioUte  any  of  the  provi- 
xioos  of  its  act  or  a<<t8  of  iucorporation  or 
any  law  binding  on  such  corporation,"  for  the 
reuon  that  such  alleged  violations  relate  to 
mattet*  which  concern  only  the  defendant's 
stockholders,  and  not  the  state.     The  Ques- 


tion whether  the  defendant  is  shown  to  be 
technically  insolvent,  as  that  term  is  used  in 
the  statute,  we  find  It  imnecessary  to  decide, 
because  we  are  of  the  opinion  that  the  com- 
plaint shows  that  the  defendant  has  violated, 
within  the  meaning  of  the  statute,  tlie  laws  of 
its  Incorporation  and  other  laws  binding  upon 
it  In  the  consideration  of  this  last  proposi- 
tion the  defendant's  present  financial  condi- 
tion and  its  past  management  of  its  trust  as 
shown  by  the  complaint  are  Important  factors. 
It  Is  not  every  violation  of  the  law  applicable 
to  a  corporation  which  will  Justify  a  court,  by 
virtue  of  ffiia  statute,  in  restraining  It  from 
exercising  its  franchises.  It  is  impracticable 
to  lay  down  a  rule  applicable  to  all  cases  as 
to  what  violations  of  law  by  a  corporation  ' 
will  authorize  the  court  in  enjoining  It,  and 
taking  possession  of  its  property.  But  it  is 
certain  that  when  its  ajts,  in  violation  of  law, 
concern  the  essence  of  the  contract  between 
it  and  the  state,  are  "so  substantial  and  con- 
tinued as  to  amount  to  a  clear  violation  of  the 
condition  upon  which  the  franchise  was  grant- 
ed, and  so  derange  or  destroy  the  bushieas  of 
the  corporation  that  it  no  longer  fulfills  the 
end  for  which  it  was  created,"  the  court  must, 
when  called  on  by  the  state,  restrain  it  from 
exercising  its  franclilses.  State  v.  Minnesota 
Thresher  Manuf'g  Co.,  40  Minn.  213,  41  N.  W. 
1020.  One  of  the  Implied  provisions  of  the 
defendant's  act  of  incorporation  (it  is  Immate- 
rial that  It  was  organized  under  a  general, 
and  not  a  special,  act)  was  that  the  franchises 
conferred  upon  it  should  not  be  misused  so  as 
to  defeat  the  ends  for  wtiich  It  was  organized, 
and  that,  when  so  used,  the  further  exercise 
of  them  might  be  restrained,  or  they  might  be 
wholly  forfeited  to  the  state.  This  impor- 
tant and  fundamental  provision  is  necessarily 
Implied  In  every  grant  of  corporate  existence. 
State  V.  Minnesota  Cent  Ry.  Co.,  36  Minn. 
246,  30  N.  W.  816;  Insurance  Co.  v.  Needles, 
U3  U.  S.  574,  5  Sup.  Ct  681.  It  may  be  sug- 
gested that  a  violation  of  this  implied  provi- 
sion of  the  defendant's  act  of  Incorporation  is 
not  fairly  within  the  purview  of  section  5900. 
We  are  of  the  opinion  that  it  is.  This  stat- 
ute must  be  construed  with  reference  to  the 
common  law  upon  the  subject  to  which  it  re- 
lates. It  Is  true,  a  court  of  equity  had  no  ju- 
risdiction, under  the  old  chancery  practice,  to 
decree  the  dissolution  of  a  corporation  by  a 
forfeiture  of  its  franchises,  either  at  the  suit 
of  an  individual  or  the  state;  but  it  is  also 
true  that  such  court  had  jurisdiction  at  the 
suit  of  the  attorney  general  to  enjoin  the 
abuse  or  misuse  of  corporate  franchises  when 
the  misuser  was  productive  of  public  mischief. 
2  Mor.  Priv.  Corp.  g  1043.  The  authorities 
on  this  proposition  are  collected  and  analysed 
in  a  masterful  oplniou  by  Ryan,  C.  J.,  in  the 
case  of  Attorney  General  v.  Railroad  Compa- 
nies, 35  Wis.  523,  and  the  conclusion  reached 
"that  courts  of  equity  have  such  jurisdiction, 
and  tliat  it  is  a  very  heneficial  jurlsdlctloa, 
almost  essential  to  public  order  and  welfare." 
The  end   and  purpose   for  which   the  state 
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granted  corporate  fianchises  to  the  defendant 
were,  as  declared  In  its  articles  of  Incorpora- 
tion, to  assist  its  members  in  saving  and  In- 
vesting money,  and  in  buying  and  improving 
real  estate,  and  In  procuring  money  for  other 
purposes,  by  loaning  or  advancing,  under  the 
mutual  building  society  plan.  Now,  the  alle- 
gations of  the  comolalnt  show  that  this  be- 
neficent purpose  for  which  the  defendant  re- 
ceived its  franchises  has  been  defeated  by  its 
unlawful  acts,  that  its  violations  of  this  provi- 
sion of  Its  act  of  incorporation  and  other  laws 
binding  on  it  liave  been  so  substantial  and 
continued  as  to  amount  to  a  clear  -violation  of 
the  condition  upon  which  the  franchises  were 
granted,  and  that  the  defendant  can  no  longer 
fulfill  the  end  tot  which  it  was  created.  As- 
suming, as  we  must  for  the  purposes  of  this 
appeal,  the  truth  of  the  allegations  In  the  com- 
plaint, tlie  defendant  has  been  and  is  guilty 
of  a  gross  misuser  of  Its  franchises,  and  of  a 
violation  of  the  laws  binding  upon  it  Instead 
of  assisting  its  members  in  saving  and  invest- 
ing their  money  on  the  mutual  building  soci- 
ety plan,  it  has  used  or  appropriated,  during 
the  past  seven  years,  of  the  money  of  its 
members,  the  sum  of  $672,442,  or  65  per  cent 
of  the  profits,  for  expenses  in  the  manage- 
ment of  the  affairs  of  the  corporation.  It  has 
in  violation  of  law  invested  $202,000  of  ite 
funds  in  the  stock  of  an  Insurance  corporation, 
which  stock  was  Issued  to  certaJn  of  the  di- 
rectors of  the  defendant,  and,  although  re- 
payment of  this  amount  to  the  defendant  was 
subsequently,  io  form  secured  by  mortgage 
on  real  estate,  the  whole  thereof  will  be  lost 
to  the  defendant  It  has  loaned  its  funds  to 
Its  directors,  and  violated  the  law  in  other 
particulars.  It  has  paid  to  its  officers  such 
extravagant  salaries,  and  so  managed  its  af- 
fairs, that  all  of  the  pioflts  accruhig  on  the 
money  of  its  membets  for  seven  years  and  30 
per  cent  of  the  principal  have  been  lost  or 
absorbed.  After  making  due  allowance  for 
losses  occasioned  by  depreciation  in  the  value 
of  real  estate  and  by  honest  mistakes  of  judg- 
ment, the  complaint  shows  that  the  defendant 
has  so  misused  its  franchises  that  its  assets 
have  become  impaired  beyond  the  hope  of  re- 
covery, and  that  there  must  be  a  substantial 
loss  to  the  stockholders  on  every  dollar  that 
they  have  or  may  pay  upon  their  stock.  Such 
misuser  amounts  to  a  clear  violation  of  law, 
and  the  condition  apon  which  its  franchises 
were  granted  to  the  defendant,  and  it  can  no 
longer  fulfill  the  purpose  for  which  it  was  cre- 
ated. It  is  true  that  some  of  Its  more  flagrant 
violations  were  years  ago,  but  It  has  not  earn- 
ed a  condonation  by  subsequent  good  conduct 
On  the  contrary,  the  histoiy  of  its  manage- 
ment of  the  trust  committed  to  It  by  the  state, 
and  its  present  financial  condition  as  disclos- 
ed by  the  complaint.  Indicate  quite  clearly  that 
if  it  is  permitted  to  continue  its  management 
It  will  be  only  a  question  of  time  when  the  en- 
tire money  of  ite  members  will  be  absorbed 
by  exorbitant  salaries  to  officers  and  other  ex- 
travagant expenses     The  practical  result  will 


be  that  the  defendant  Instead  of  asalsting  its 
members  In  saving  and  investing  their  money, 
wUl  despoil  them  of  it.  unless  the  state  Inter- 
feres. If  the  allegations  of  the  complaint  are 
established  on  the  trial,  it  would  seem  that  the 
court  would  be  Justified  in  enjoining  the  de- 
fendant from  further  exercising  its  franchises 
and  in  distributing  Its  property  to  its  credit- 
ors and  members.  Indeed,  under  snch  cir- 
cumstances, to  longer  permit  the  defendant  to 
misuse  its  franchises  for  the  purpose  of  de- 
frauding its  present  and  future  members 
would  be  a  reproach  to  the  state  and  to  the 
administration  of  Justice.  It  Is  claimed,  bow- 
ever,  that  the  complaint  does  not  show  that 
the  state  has  any  interest  In  this  action,  that 
the  alleged  misconduct  of  the  defendant  alone 
concerns  its  stockholders.  Section  5901,  by 
necessary  implication,  authorizes  the  attorney 
general  to  bring  such  an  action  as  this  In  the 
name  of  the  state  whenever,  In  his  judgment, 
public  interests  require  it  While  this  stat- 
ute does  not  authorize  the  attorney  general  to 
bring  an  action  for  every  misuse  of  a  corpo- 
rate franchise,  still  it  does  modify  the  strict- 
ness of  the  old  rule  that  the  state,  in  order 
to  maintain  an  action  of  this  kind,  must  have 
a  direct  Interest  in  the  result  We  need  not 
inquire  to  what  extent  the  statute  modifies 
the  rule,  for  the  allegations  of  the  complaint 
show  tlut  the  state  has  a  direct  hiterest  in 
this  action,  for  they  thow  a  misuser  of  Its 
franchises  which  has  defeated  the  purposes 
for  and  the  conditions  upon  which  they  were 
granted.  The  defendant  Is  but  the  creature 
of  the  state.  The  primary  object  of  its  cre- 
ation was  the  public  welfare.  If  it  misuses 
its  franchise,  so  as  to  defeat  that  object,  it 
becomes  not  only  the  right,  but  the  duty,  of 
the  state  to  Interfere,  and  restrain  the  exer- 
cise of  Its  franchises  by  the  defendant  To 
refuse  so  to  do  would  be  to  sanction  a  public 
fraud.  Attorney  Geneial  v.  Railroad  Com- 
panies, 35  Wis.  530;  People  v.  Ballard,  134  N. 
Y.  269,  32  N.  E.  54. 

The  complaint  states  a  cause  of  action,  and 
the  order  overruling  the  demurrer  Is  affirmed. 


TOUNG  V.  BGH. 
(Supreme  CSonrt  of  Minnesota.     May  12,  1806.) 

Appeal  from  district  court  Hennepin  coanty; 
a  B.  Elliott,  Judge. 

Action  by  Mary  A.  Young  against  James  H. 
Ege.  Judgment  for  plaintiff,  and  from  tlie 
Judgment  and  the  order  refusing  a  new  trial, 
defendant  appeals.     A£Brmed. 

Iiarrabee  &  Gammons,  for  appellant  White 
&  Eggleston,  for  respondent 

PER  CURIAM.  In  this  case  there  were 
two  appeals,  one  from  an  order  denying  a  mo- 
tion for  a  new  trial  and  the  other  from  the 
judgment  The  first  appeal  was  disposed  of  in 
Young  T.  Ege  (Minn.)  65  N.  W.  249.  The  ap- 
IM-al  from  the  judgment  involves  no  questions 
not  decided  on  the  appeal  from  the  order  deny- 
ing a  new  triaL     Judgment  affirmed. 
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CONRAD  T.  DOBMEIBB. 
(Snprente  Conn  of  Hinnesota.     April  29,  1896.) 
Etidbncb  —  DocuHBSTs  —  Bixaconoir  —  Innbco- 

TIONB. 

Certain  errors  alleged  to  have  occurred 
open  the  trial  of  this  cause,  which  was  brought 
to  recover  damages  for  a  breach  of  contract,  con- 
sidered and  di^posed  of. 
(SjUaboB  bj  the  Court.) 

Appeal  from  district  court.  Crow  Wing 
county;  O.  W.  Holland,  Judge. 

Action  by  Wllllain  S.  Conrad  against  Jacob 
Dobmeier.  There  was  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals.    Affirmed. 

Trae  ft  Price,  Bangs  &  Fiske,  and  B.  M. 
Card,  (or  appellant  W.  S.  McClenahan  and 
W.  H.  Mantot,  for  respondent. 

COLLINS,  J.  The  facts  in  this  case  sufB- 
ciently  appear  in  the  opinion  filed  on  a  for- 
mer appeaL  S7  Minn.  147,  58  N.  W.  870. 
Subaeqneatly  the  cause  was  brought  on  for 
a  second  trial,  and,  under  instructions  from 
the  court,  plaintiff  obtained  a  verdict  for  sub- 
stantial damagvs.  The  present  appeal  is 
from  an  order  denying  defendant's  motion 
for  a  new  triaL  Several  of  the  assignments 
of  error  go  to  rulings  of  the  court  whereby 
plaintiff's  counsel  were  allowed  to  Introduce 
the  written  contract  in  evidence,  the  claim 
being  that  there  was  an  entire  failure  to 
show  its  execution  and  delivery.  A  puri>orted 
copy  of  the  contract,  from  which  it  appeared 
tiiat  It  was  executed  under  seal  by  both 
Iiarties  In  the  presence  of  witnesses,  and  that 
each,  but  separately,  had  acknowledged  its 
execution  before  notaries  public,  was  made 
a  part  of  the  complaint.  The  alleged  execu- 
tion and  delivery  were  not  denied  In  express 
terms  in  the  answer,  but  the  gist  of  that 
pleading  was  an  effort  to  set  up  that  such 
execution  and  delivery  were  obtained  from 
defendant  by  means  of  false  and  fraudulent 
representation!)  made  by  plaintiff.  If  this 
answer  did  not  expressly  hdmit  the  execution 
and  delivery  alleged  in  the  complaint,  it  cer- 
tainly did  by  implication.  But  the  contract 
was  acknowledged  in  the  manner  provided 
by  law  for  the  taking  of  proof  or  acknowl- 
edgment 01  conveyances  of  real  estate,  and 
the  certificates  of  the  notaries  were  indorsed 
tliereon  in  due  form.  It  was  admissible  in 
evidence  under  the  provisions  of  Gren.  St 
18M,  I  5727.  Again,  there  was  ample  extrin- 
sic testimony  as  to  its  execution;  for  the 
plaintiff  stated,  as  a  witness,  that  he  exe- 
cuted It  and  he  also  identified  defendant's 
signatnre,  while  the  notary  who  took  the  lat- 
ter's  adcnowledgment  was  also  examined  up- 
on this  point  and  through  him  the  execution 
by  both  parties  was  fully  shown. 

It  is  nrged  that  the  court  erred  in  permit- 
ting the  plaintiff  to  testify  as  to  what  the 
property  would  have  been  worth,  bad  de- 
fendant performed  his  part  of  the  contract; 
that  Is,  bad  he  improved  it  as  agreed  upon. 


The  objection  to  the  question  which  called 
for  this  estimate  as  to  value  was— First  that 
the  witness  had  not  shown  himself  compe- 
tent to  testify  on  this  point;  and,  second, 
that  there  was  no  evidence  before  the  court 
of  the  execution  and  delivery  of  the  contract 
The  competency  of  the  witness,  prima  facie, 
had  been  shown,  and  we  have  heretofore  dis- 
posed of  the  second  ground  of  objection. 

It  is  also  claimed  that  the  court  erred  In  its 
Instructions  that  the  Jury  must  find  for  plain- 
tiff, and  also  in  its  instructions  as  to  the 
measure  of  damages.  From  the  record  it 
appears  that  at  the  request  of  plaintiff's 
counsel,  the  court  directed  the  Jury  to  find 
for  plaintiff,  and  also  Instructed  as  to  the 
manner  of  arriving  at  the  amount  of  plain- 
tiff's damages.  The  objection  made  by  de- 
fendant's counsel  was  that  the  plaintiff  tiad 
failed  to  make  out  a  case,  but  the  exception 
went  somewhat  further.  It  does  not  appear 
that  counsel  claimed  at  any  time  that  the 
mle  stated  for  the  ascertainment  of  damages 
was  improper,  nor  does  it  appear  that  coun- 
sel even  suggested  any  other. 

The  defendant's  counsel  offered  no  evi- 
dence whatsoever  tending  to  establish  a  de- 
fense, or  otherwise.  The  execution  and  de- 
livery of  the  contr<tct  had  been  established. 
It  practically  stood  admitted  that  defendant 
had  refused  to  carry  out  his  part  of  it  and 
plaintiff  was  entitled  to  recover  substantial 
damages,  if  he  had  shown  the  amount  there- 
of. He  fixed  a  valuation  upon  the  property, 
if  defendant  had  complied  with  his  agree- 
ment and  had  Improved,  of  between  three 
and  four  thousand  dollars,  more  than  double 
the  amount  claimed  as  damages;  and  in  addi- 
tion to  tills  direct  evidence  were  the  speci- 
fications as  to  the  kind  and  character  of  the 
improvements  agreed  upon  in  the  contract 
and  these  strongly  tended  to  show  the  proba- 
bility of  the  correctness  of  plaintiff's  esti- 
mate. In  addition  to  this  was  the  fact  that 
defendant's  counsel  made  no  effort  to  show 
that  the  value  of  the  improvements,  had  they 
been  made,  would  Iiave  been  any  less  than 
plaintiff  stated.  Under  the  circumstances, 
the  court  was  Justified  in  charging  as  re- 
quested. And  in  coming  to  this  conclusion 
we  are  not  required  to  say  that  the  rule  by 
which  the  amount  of  damages  was  to  be 
determined  was  accurately  stated.  Refer- 
ring to  an  assertion  made  by  defendant's 
counsel  on  the  oral  argument  it  may  be  well 
to  say  that  the  record  does  not  bear  out  the 
claim  that  by  means  of  the  instruction  the 
Jury  was  compelled  to  accept  as  conclusive 
plaintiff's  estimate  of  values. 

It  is  claimed  by  the  first  assignment  that 
the  court  erred  in  refusing  a  continuance  be- 
cause of  defendant's  enforced  absence.  We 
are  of  the  opinion  that  on  the  showing  made, 
especially  In  view  of  the  fact  that  defend- 
ant's coimsel  had  once  tried  the  cause,  and, 
presumably,  were  familiar  with  it  and  also 
that  plaintiff's  counsel  offered  that  defend- 
ant's testimony  taken  at  the  former  trial 
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might  be  read  and  co''8ldered  as  actually  ^r- 
en,— which  offer  defendant's  counsel  declined 
to  accept,— the  conn,  did  not  abuse  its  dis- 
cretion in  respect  to  the  motion  for  a  con- 
tinuance. This  disposes  of  the  appeaL  Or- 
der affirmed. 


FULLER  et  al.  t.  BROWNELL  et  al. 

(Supreme  Court  of  Nebraslca.     April  21,  1896.) 

Replevin— Defenses— Chattbl  Mortoaoc— Cox- 

sidbbation—Recokd— Judgment— CoscLDSiVB- 

NEss— Tkade  Fixtures — Removal. 

1.  It  is  a  good  defense  to  an  action  in  re- 
plevin to  prove  title  and  right  of  possession  in 
a  third  person. 

2.  A  chattel  mortgage  is  good,  between  the 
parties  thereto  and  all  others  except  creditors  of 
the  mortgagor  or  subsequent  purchasers  and 
mortgagees  m  good  faith,  though  not  filed  as  re- 
quired by  statute. 

8.  Extension  of  time  for  the  payment  of  a 
debt  is  a  sufficient  consideration  for  a  chattel 
mortgage  given  by  the  debtor  to  secure  such  in- 
debtedness. 

4.  A  judgment  is  binding  upon  the  parties 
thereto  and  their  privies  as  to  toe  issues  adju- 
dicated. 

5.  In  the  absence  of  an  agreement  or  con- 
sent of  the  landlord,  a  tenant  cannot  remove 
trade  fixtures  after  the  expiration  of  the  tenancy, 
or  after  the  tenant  has  surrendered  possession. 
Friedlander  v.  Ryder,  47  N.  W.  83,  30  Neb.  783. 

6.  A  chattel  mortgagee  has  no  greater  rights 
than  a  tenant  to  remove  mortgaged  fixtures  after 
the  tenant  has  quit  possession.  Free  T.  Stuart, 
57  N.  W   991,  39  Neb.  220,  followed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Keysor,  Judge. 

Replevin  by  Brownell  &  Co.  against  John 
A.  Fuller  and  another.  There  was  a  judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

B.  N.  Robertson,  for  plaintiffs  in  error. 
Lane  &  Murdock,  for  defendants  In  error. 

NORVAL,  J.  This  was  an  action  of  re- 
plevin, by  Brownell  &  Co.  against  John 
A.  Fuller  and  Daniel  W.  Smith,  to  obtain 
possession  of  a  portable  engine  and  boiler, 
and  the  appliances  connected  therewith. 
The  jury,  under  the  direction  of  the  trial 
Judge,  returned  a  verdict  finding  that  the 
plaintiff,  at  the  commencement  of  the  ac- 
tion, bad  the  right  of  possession  in  the  prop- 
erty, and  a  special  interest  therein  for  the 
sum  of  $890.47,  and  assessing  the  damages 
for  the  unlawful  detention  at  50  cents  against 
each  defendant.  From  a  judgment  rendered 
on  the  verdict,  a  joint  petition  of  error  is 
prosecuted  by  the  defendants. 

One  J.  A.  Silver  and  the  defendant  Smith, 
from  November,  1889,  until  July  12th  of  the 
following  year,  were  partners  engaged  In 
running  a  planing  mill  at  South  Omaha,  un- 
der the  name  and  style  of  Silver  &  Smith 
The  building  in  which  the  business  was  <xm- 
dncted  was  leased  from  the  defendant  Ful- 
ler, the  owner  thereof.  During  the  existence 
of  said  partnership,  plaintiffs  sold  to  the 
firm  the  property  In  controversy,  and  notes 


of  Sliver  &  Smith  were  taken  for  part  of 
the  purchase  price.  These  notes  not  having 
been  paid  at  maturity,  on  June  20,  1890.  tbe 
firm  executed  to  plaintiffs  two  renewal  notes, 
aggregating  $899.45,  due  in  90  days,  and  al- 
so verbally  promised  to  give  a  lien  on 'the 
property  in  dispute  as  security  for  the  pay- 
ment of  the  indebtedness.  Accordingly,  on 
the  8th  day  of  July,  1890,  to  secure  said 
notes,  J.  A.  SUver,  for  and  on  behalf  of  the 
partnership,  and  in  the  name  of  the  firm, 
executed  and  delivered  a  written  mortg^ige 
to  the  plaintiff  upon  said  chattels.  Shortly 
thereafter  the  firm  of  Silver  &  Smith  -was 
dissolved,  the  latter  retiring  therefrom,  and 
the  former  taking  the  assets  and  agreeing 
to  pay  the  partnership  liabilities.  After  the 
maturity  of  the  mortgage,  plaintiffs  insti- 
tuted this  action  to  recover  the  property, 
claiming  a  special  interest  therein  under  and 
by  virtue  of  said  mortgage.  It  was  estab- 
lished upon  the  trial  that  the  mortgage  debt 
remained  wholly  unpaid,  and  that  the  con- 
ditiouB  of  the  mortgage  were  broken.  Plain- 
tiffs, therefore,  showed  such  an  interest  as 
entitled  them  to  the  immediate  possession 
of  the  property,  as  against  the  defendants, 
unless  they  proved  a  superior  title  in  them- 
selves,  or  one  of  them,  or  in  a  third  person. 
The  verdict  is  not  contrary  to  the  evidence, 
since  defendants  did  not  establish  any  one 
of  these  things  upon  the  trial,  although  they 
offered  evidence  along  that  line,  which  -was 
excluded  by  the  trial  judge. 

Complaint  is  made  of  the  rulings  upon  the 
admission  and  exclusion  of  testimony.  It  Is 
insisted  by  the  plaintiffs  that  they  cannot 
be  reviewed,  since  the  defendants  joined  in 
the  motion  for  a  new  trial  and  the  petition  in 
error,  and  the  judgment,  being  right  as  to 
one,  must  be  affirmed  as  to  both.  It  has 
been  repeatedly  decided  that  a  joint  assign- 
ment of  errors,  by  two  or  more  parties  to  a 
suit,  in  a  petition  in  error,  or  a  motion  for 
a  new  trial,  will  be  denied  as  to  all,  unless 
it  can  properly  be  sustained  as  to  all  joining 
therein.  Long  t.  Clapp,  15  Neb.  417,  19  N. 
W.  467;  Real  v.  Ho'llister,  17  Neb.  661,  24 
N.  W.  833;  Boldt  v.  Bud  wig,  19  Neb.  739. 
28  N.  W.  280;  Scott  v.  Chope,  33  Neb.  41, 
49  N.  W.  940;  Gordon  v.  Little,  41  Neb.  250, 
59  N.  W.  783;  Small  v.  SandaU,  45  Neb.  306, 
63  N.  W.  824.  The  defendants  do  not  qties- 
tlon  the  soundness  of  the  doctrine  stated,  but 
they  deny  the  application  to  this  case.  The 
plaintiffs  claim  that  defendant  Smith  has  no 
standing  In  his  court,  and  the  Judgment  as 
to  him  was  projwr,  because  he  never  made 
the  slightest  endeavor  to  establish  a  fact 
tending  to  show  that  he  was  entitled  to  the 
possession  of  said  machinery,  as  owner  or 
otherwise.  While  it  is  true  no  attempt  was 
made  to  prove  title  or  right  of  possession  in 
Smith,  yet  he  did  tender  testimony  to  show 
right  of  property  and  right  of  possession  in 
the  chattels  in  controversy  in  his  co-defend- 
ant. Fuller,  at  the  commencement  of  the 
suit.    Proving  title  and  right  of  possession 
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In  a  third  person  Is  a  good  defense  to  an  ac- 
tion of  replevin.  PlalntilT  must  recover  on 
the  strength  of  his  oven  title.  Cobbey,  Repl. 
U  784.  785;  Sutro  v.  Holle,  2  Neb.  186.  Any 
testimony  tending  to  establish  a  defense  for 
Fuller  was  available  to  Smith.  The  rulings 
upon  the  trial,  therefore,  affected  both  alike, 
and  both  properly  Joined  in  the  assignments 
of  error  in  this  court,  as  well  as  in  the  court 
below. 

Over  the  objections  of  the  defendants, 
plaintiffs  introduced  in  evidence  the  chattel 
mortgage,  through  and  by  which  they  claim 
the  property  replevied,  and  this  ruling  is  as- 
signed for  error.  It  is  urged  that  it  was  in- 
admissible, as  it  was  not  proven  that  the  in- 
strument was  ever  filed  in  the  office  of  the 
county  clerk,  or  that  Fuller  had  notice  of 
the  mortgage  when  he  took  possession. 
"WhUe  the  mortgage  was  put  in  evidence, 
the  certificate  of  the  county  clerk,  indorsed 
thereon,  showing  the  filing  of  the  paper,  was 
neither  received  nor  offered  in  evidence. 
Without  such  filing,  the  mortgage  was  good 
between  the  parties  and  as  to  all  others 
except  creditors  of  the  mortgagor  or  subse- 
quent good-faith  purchasers  and  mortgagees. 
Section  14,  c.  32,  Comp.  St.;  Ransom  t. 
Schmela,  13  Neb.  76,  12  N.  W.  926;  Sanford 
V.  Mnnford,  31  Neb.  792,  48  N.  W.  876.  It  te 
not  shown  that  either  of  these  defendants 
was  a  creditor,  mortgagor,  or  purchaser  of 
the  property.  Hence,  proof  that  the  mort- 
gage was  duly  filed  was  unnecessary  to  its 
validity. 

It  Is  urged  that  no  consideration  was  shown 
for  the  execution  of  the  mortgage.  This  ob- 
jection is  not  well  taken.  It  is  undisputed 
that  the  notes  secured  by  the  mortgage  were 
renewals  of  others  given  by  the  firm  of  Sil- 
ver &  Smith  for  the  purchase  price  of  the 
property  mortgaged,  which  notes  bad  ma- 
tured; that,  at  the  time  such  renewals  were 
taken,  piaintiefs  demanded  that  they  be  se- 
cured upon  the  machinery  In  question;  that 
such  security  was  promised,  and  that  subse- 
quently, in  pursuance  of  this  arrangement, 
the  mortgage  was  executed.  There  was  an 
extension  of  the  time  for  the  payment  of 
the  debt,  which  was  a  sufiicient  considera- 
tion for  the  mortgage.  Westheimer  v.  Phil- 
lips, 11  Neb.  62,  7  N.  W.  525. 

The  Judgment,  pleadings,  and  files  In  a 
case,  tried  in  the  district  court  of  Douglas 
county,  entitled  "J.  A.  Fuller  v.  John  A. 
Silver,"  which  was  an  action  in  replevin  to 
obtain  the  property  involved  in  this  case, 
were  introduced  in  evidence,  and  treated  by 
the  court  as  constituting  an  estoppeL  While 
the  issues  in  the  two  actions  were  the  samo, 
the  parties  were  different,  with  the  exception 
that  Fuller  was  a  party  to  both  suits.  More- 
over, the  question  of  title  to  the  property 
was  not  passed  ui>on  or  adjudicated  in  the 
cause  wherein  the  Judgment  rendered  was 
introduced.  The  verdict  of  the  Jury  In  Fuller 
V.  Silver  is  as  follows:  "We,  the  Jury,  duly 
impaneled  and  sworn  to  try  the  Issue  Joined 


between  the  parties,  do  find  for  said  defend- 
ant, and  assess  his  damages  at  ten  dollars." 
And  the  Judgment  rendered  thereon  is  as 
follows:  "It  is  therefore  considered,  order- 
ed, and  adjudged  by  the  court  that  the  de- 
fendant, J.  A.  Silver,  go  hence  without  de- 
lay, and  have  and  recover  of  and  from  J.  A. 
FuUer,  plaintifl!  herein,  the  sum  of  ten  dol- 
lars, his  damages  as  by  the  verdict  of  the 
Jui7  assessed,  and  costs  herein  expended  at 

dollars,    and    execution    is    awarded 

therefor."  SecUon  191  of  the  Code  of  Civil 
Procedure  provides  that,  "in  all  cases,  when 
the  property  has  been  delivered  to  the  plain- 
tiff, where  the  Jury  shall  find  upon  issue  Join- 
ed for  the  defendant  they  shall  also  find 
whether  the  defendant  had  the  right  of  prop- 
erty or  the  right  of  possession  only,  at  the 
commencement  of  the  suit;  and  if  they 
find  either  in  his  favor,  they  shall  assess 
such  damages  as  they  think  right  and  proper 
for  the  defendant,  for  which,  with  costs  of 
suit,  the  court  shall  render  Judgment  for  the 
defendant"  It  was  disclosed  that,  in  the 
suit  of  Fuller  r.  Silver,  the  property  had 
been  taken  under  the  writ,  and  possession 
thereof  delivered  to  the  plaintiff.  Therefore 
the  Jury,  under  the  section  quoted,  should 
have  found  whether  the  right  of  property 
or  the  right  of  possession  only  was  in  the 
defendant;  but  this  the  Jury  failed  to  do. 
The  verdict  and  Judgment  are  silent  as  to 
the  ownership  of  the  property,  and,  that 
question  not  having  been  adjudicated  in  that 
court.  It  Is  not  conclusive  upon  that  issue 
here.  We  do  not  say  that  the  Judgment  and 
pleadings  were  Inadmissible  as  evidence,  In 
view  of  the  fact  that  It  was  shown  that 
Fuller  put  In  evidence  on  the  trial  of  that 
action  the  mortgage  in  controversy  here. 
What  we  do  hold  is  that  the  Judgment  was 
not  an  adjudication  against  Fuller  upon  his 
claim  of  title  to  the  property. 

There  was  no  error  In  allowing  to  go  in 
evidence  the  contract  entered  Into  between 
Smith  and  Silver,  containing  the  terms  of  the 
dissolution  of  the  partnership  theretofore  ex- 
isting between  Silver  and  Smith.  By  this 
agreement.  Smith  turned  over  the  assets  of 
the  firm,  including  the  property  In  dispute, 
to  Silver,  who  agreed  to  pay  the  indebted- 
ness of  the  firm.  This  contract  was  there- 
fore competent  evidence,  as  tending  to  show 
that  Smith  had  parted  with  all  his  right  and 
title  in  and  to  the  mortgaged  chattels. 

The  following  offer  of  testimony,  made  by 
the  defendants,  was  excluded  from  the  Jury 
as  being  irrelevant  and  incompetent:  "That 
on  or  about  the  15th  day  of  March,  1890, 
the  said  firm  of  Silver  &  Smith  placed  on 
the  premises  described  In  Exhibit  C  [which 
was  a  lease  from  Full«'  for  his  building],  an 
engine  and  boiler,  and  that  said  engine  and 
boiler  were  placed  there,  and  became  what 
Is  known  In  law  as  'trade  fixtures';  that, 
shortly  after  the  expiration  of  the  lease 
(Exhibit  C),  the  defendant  Fuller  took  pos- 
session of  the  premises,  with  the  trade  fix- 
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tares,  under  an  agreement  with  the  witness 
Smith,  and  said  possession  was  taken  on  or 
about  the  5th  day  of  July,  1890;  that  pos- 
session of  the  premises  was  surrendered  to 
the  defendant  Fuller  by  the  witness  Smith 
not  later  than  said  date,  under  an  agree- 
ment between  Fuller  and  Smith  that  E^iller 
should  take  the  premises  with  the  trade 
fixtures  thereon,  and  get  out  of  It  what  rent 
was  coming  to  him  for  the  use  of  the  prem- 
ises." This  testimony  should  not  have  been 
excluded,  as  it  tended  to  show  that  the  cliat- 
tels  in  controversy  had  been  pledged,  prior 
to  date  of  the  plaintlfTs'  mortgage,  by  one 
of  the  members  of  the  firm  of  Silver  &  Smith, 
to  Fuller,  as  security  for  a  partnership  In- 
debtedness, and,  further,  It  tended  to  estab- 
lish that  the  lease  had  been  surrendered  to 
Fuller,  the  landlord,  before  the  mortgage  was 
executed.  If  the  engine  and  boiler  were  trade 
fixtures,  and  were  left  in  Fuller's  building 
at  the  time  the  tenancy  ceased,  neither  the 
tenants  nor  their  mortgagee  had  the  riglit 
afterwards  to  remove  them,  in  the  absence 
of  an  agreement,  or  consent  of  the  landlord 
to  do  so.  Friedlander  v.  Ryder,  30  Neb.  783, 
47  N.  W.  83;  Free  v.  Stuart.  39  Neb.  220, 
57  N.  W.  991.  The  excluded  testimony  was 
competent  as  tending  to  establish  a  defense 
to  this  action.  Whether  the  machinery  was 
placed  in  Fuller's  building,  or  in  a  public 
alley  joining  bis  premises,  was  a  question 
of  fact,  for  the  Jury  to  determine,  from  the 
evidence. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  Reversed 
and  remanded. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  HYATT. 

(Supreme  Court  of  Nebraska.    April  21,  1896.) 

Carribks— Action  fob  In/cbiss— C!oxtribdtobt 

NiGLiaEMaa—BriDiNcs— Judicial  Noticb— 

Biu.  or  Exceptions — Allowasob. 

1.  The  clerk  of  the  district  court  is  clothed 
with  the  power  to  sign  and  allow  a  bill  of  ex- 
ceptions, when  it  is  made  to  appear  by  aflSdavit 
that  the  trial  judge  is  absent  from  his  district. 

2.  This  court  will  take  judidai  notice  of  the 
boundaries  of  a  judicial  district,  and  of  the  coun- 
ties included  therein. 

S.  It  is  the  settled  law  of  this  state  that  the 
term  "criminal  negligence,"  as  employed  in  sec- 
tion 3,  art.  1,  c.  72,  Comp.  St.,  means  gross  neg- 
ligence, such  ag  amounts  to  a  reckless  disregard 
of  one's  own  safety  and  a  willful  indifference  to 
the  consequences  liable  to  follow. 

4.  Where  a  passenger  knowingly  jumps 
from  a  moving  train,  under  such  circumstancps 
as  to  render  the  act  obviously  and  necessarily 

Serilous,  and  to  show  a  willful  disregard  of  the 
auger  incurred  thereby,  it  will  prevent  a  re- 
covery for  the  injuries  received  therefrom.  Rail- 
road Co.  V.  Landauer,  54  N.  W.  976.  36  Neb. 
642. 

5.  Held,  under  the  facts  proven  In  the  case, 
that  plaintiff  was  not  guilty  oi  such  negligence  in 
alighting  from  a  moving  train  as  to  defeat  a 
recovery  for  injories  received  therefrom.  Rail- 
road Co.  T.  Porter,  56  N.  W.  808,  38  Neb.  226, 
followed. 

(Syllabus  by  the  Court) 


Error  to  district  court,  Lancaster  counly; 
Tibbets,  Judge. 

Action  by  EUzabeth  Hyatt  against  the  Chi- 
cago, Buiilngton  &  Qulncy  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintUT, 
and  defendant  brings  error.    Affirmed. 

T.  M.  Marquett,  J.  W.  Deweese,  and  J.  A. 
Kllroy,  for  plaintiff  in  error.  C.  M.  Parlcer 
and  M.  B.  Reese,  for  defendant  In  error. 

NORVAIj,  J.  This  was  an  action  by  Eliza- 
beth Hyatt  against  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  to  recover 
damages  for  personal  injuries  received  In 
alighting  from  defendant's  train,  in  the  town 
of  Tarawa,  in  Seward  county.  The  Jury  found 
a  verdict  In  favor  of  the  plaintiff  for  $500, 
and  also  made  and  returned  therewith  the 
foUowing  special  findings:  "(1)  How  long 
did  the  train  stop  at  the  station  at  Tamora 
at  the  time  complained  of  7  Answer.  One 
and  a  half  minutes.  (2)  How  fast  was  the 
train  rtinnlng  at  the  time  the  plaintiff  got 
off  the  same?  Answer.  About  five  miles  an 
hour.  (3)  Did  the  conductor  or  any  of  the 
trainmen  direct  or  request  her  to  get  off  at 
the  time  she  did,  and  after  the  train  was 
in  motion?  Answer.  No.  (4)  Did  the  plain- 
tiff know  that  the  train  was  in  motion  and 
running  at  the  time  that  she  came  out  onto 
the  platform  to  get  off,  and  about  what  part 
of  the  car  was  she  in  when  she  knew  that 
the  triln  had  started  to  run  again?  Answer. 
Yes;  near  the  center  of  the  car.  V.  A.  Mar- 
kle.  Foreman."  Judgment  was  rendered  for 
the  plaintiff  upon  the  general  verdict,  from 
which  the  railroad  prosecutes  error  to  this 
court 

We  win  first  give  attention  to  the  objec- 
tion of  the  plaintiff  to  the  consideration  of 
the  bUl  of  exceptions,  which  was  not  signed 
and  allowed  by  the  trial  Judge,  but  by  the  clerk 
of  the  district  court.  The  authority  of  the  lat- 
ter to  sign  the  bill  of  exceptions  is  now  disput- 
ed. It  has  been  frequently  held  that  power  is 
not  conferred  upon  the  clerk  of  the  district 
court  to  settle  a  biU  of  exceptions  unless 
the  trial  Judge  is  dead,  or  is  prevented  from 
doing  so  by  reason  of  sickness  or  absence 
from  his  district,  or  the  parties  to  the  suit 
or  their  counsel  have  agreed  i^ran  the  bill, 
and  attached  thereto  their  written  stipula- 
tion to  that  effect  Scott  v.  Spencer,  42  Neb. 
632,  60  N.  W.  892;  Glass  v.  Zutavem,  43 
Neb.  334,  61  N.  W.  579;  Nelson  v.  Johnson, 
44  Neb.  7,  62  N.  W.  244;  Yenney  v.  Bank, 
44  Neb.  402,  62  N.  W.  872;  School  Dlst  v. 
Cooper,  44  Neb.  714,  62  N.  W.  1084;  Martin  v. 
Fillmore  County,  44  Neb.  719,  62  N.  W.  863; 
Griggs  V.  Harmon,  45  Neb.  21,  68  N.  W.  125; 
Rice  V.  Winters,  45  Neb.  517,  63  N.  W.  830; 
Mattls  V.  Connolly,  45  Neb.  628,  63  N.  W. 
918.  The  draft  of  the  proposed  blU  was  re- 
turned by  counsel  for  plaintiff  without  any 
amendments  being  suggested,  but  neither 
the  parties  nor  their  attorneys  agreed  In 
writing  to  the  bill.  It  was  not  however.  In- 
valid for  that  reason  alone.   The  clerk  has 
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the  authority  to  allow  and  sign  a  bill  of  ex- 
ceptions, eTen  though  it  has  not  been  agreed 
to  I7  the  parties  to  the  litigation,  where  the 
Judge  Is  dead,  or  he  Is  prevented,  by  sick- 
ness or  absence  from  the  district,  from  set- 
tling the  bill.  It  Is  claimed  that  there  Is  no 
showing  that  any  one  of  these  events  has  oc- 
corred.  In  this  counsel  for  plalntlfF  are  mis- 
taken. There  Is  attached  to  the  bill  the  affi- 
davit of  J.  W.  Deweese,  one  of  the  defend- 
ant's attorneys,  setting  forth  "that  the  Hon- 
aoMe  A.  S.  Xlbbets,  Judge  of  said  court  be- 
fore whom  the  said  cause  was  tried,  is  ab- 
aesxt  from  the  said  county  of  Lancaster,  and 
has  been  ever  since  the  said  bill  of  excep- 
tions was  returned  by  plaintiff's  attorneys, 
and  that  said  defendant  Is  prevented,  by 
reason  of  such  absence,  from  having  the  bill 
settled  and  signed  by  the  said  Judge,"  and 
praying  that  the  deik  of  the  court  may  set- 
tle and  sign  the  bill  as  provided  by  statute. 
The  clerk.  In  his  certificate  allowing  the  bill, 
recites  that  the  defendant  had  filed  an  affi- 
davit setting  forth  the  absence  of  the  trial 
Judge  from  the  county  of  Lancaster.  A  law- 
fnl  excuse  was  shown  for  not  having  the 
trial  Judge  settle  the  bill,  and  such  an  ex- 
cuse as  Justified  the  clerk  in  signing  It 
While  it  is  true  the  statute  specifies  the  ab- 
sence of  the  trial  Judge  from  the  district  as  a 
ground  for  the  clerk's  allowing  a  Ull,  yet  the 
showing  In  this  record  is  that  Judge  Tibbets 
iras  absent  from  Lancaster  county,  the  county 
in  which  the  cause  was  tried,  which  was 
sufficient  to  confer  authority  upon  the  clerk 
to  act.  This  court  will  take  judicial  notice 
of  the  boundaries  of  the  several  judicial 
districts  in  this  state,  and  In  that  way  we 
know  that,  dnring  the  entire  pendency  of  this 
cause  in  the  court  below,  and  since,  Lan- 
caster county  alone  comprised  the  Third  ju- 
dicial district  Judge  Tibbets  being  absent 
from  sach  county,  he  was  likewise  absent 
from  said  district,  and  therefore  the  clerk 
possessed  the  power  to  settle,  allow,  and 
sign  this  bill  of  exceptions. 

On  the  23d  day  of  March,  1892,  the  plain- 
tifr,  then  46  years  of  age,  and  by  occupa- 
tion a  dressmaker,  after  purchasing  a  ticket 
from  Lincoln  to  Tamora,  boarded  a  passen- 
ger train  on  defendant's  road,  in  Lincoln, 
taking  a  seat  near  the  center  of  the  second 
day  coach.  After  the  train  started,  her 
tidtet  was  surrendered  to  the  conductor,  and 
a  check  was  given  her,  which  was  taken  up 
between  Seward  and  Tamora,  when  she  was 
Informed  by  the  brakeman,  upon  her  inquiry, 
that  the  n^ct  stop  was  at  Tamora,  her  place 
of  destination,  and  the  station  was  soon  there- 
after called  by  the  brakeman.  The  train 
arrived  at  Tamora  about  1.-45  in  the  aft- 
ernoon, making  its  usual  stop,  and  the  plain- 
tiff immediately  went  out  upon  the  platform 
of  the  car  in  which  she  was  riding  for  the 
purpoee  of  getting  off,  but  did  not  then  do 
so,  claiming  that  the  coach  had  not  reached 
the  station  platform,  and  that  the  ground  in 
front  of  her  was  covered  with  running  water. 


which,  together  with  the  height  of  the  car  step 
above  the  ground,  prevented  her  from  alight- 
ing. Plaintiff  thereupon,  at  the  suggestion 
of  a  passenger,  passed  rapidly  through  the 
first  day  coach,  the  car  Immediately  in  front 
of  the  one  in  which  she  rode,  in  order  that 
she  might  alight  on  the  station  platform. 
By  the  time  she  reached  the  center  of  this 
car  she  ascertained  that  the  train  was  mov- 
ing slowly  towards  the  next  station,  yet  she 
hurried  through  the  car,  and,  on  reaching 
the  front  idatform  thereof,  she  leaped  or 
jumped  off,  spraining  and  bruising  her  right 
ankle  and  foot  It  is  on  account  of  this  in- 
jury that  she  sues  for  damages. 

The  acts  of  negligence  alleged  in  the  peti- 
tion are  as  follows:  "That  upon  the  arrival  of 
said  defendant's  train  at  said  town  of  Ta- 
mora, which  was  her  destination,  and  of 
which  fact  she  had  been  informed  by  the  con- 
ductor of  the  train,  the  said  defendant  stop- 
ped the  train  before  it  arrived  at  the  depot 
or  platform,  which  was  more  especially  the 
case  of  the  cor  occupied  by  plaintiff;  that, 
immediately  upon  the  arrival  of  said  train, 
the  said  plaintiff  hurriedly  went  to  the  plat- 
form to  alight  from  said  train  or  car,  when 
she  found  the  steps  of  said  car  w»«  so  high 
from  the  ground  that  it  was  impossible  for 
her  to  alight  from  said  steps;  that  the 
ground  was  so  muddy  that  it  was  an  impos- 
sible and  unfit  place  for  her  to  alight;  that 
she  then  hurriedly  ran  through  the  next  car 
in  front  for  the  purpose  of  alighting  upon  the 
platform  prepared  for  that  purpose;  that  be- 
fM<e  she  arrived  at  the  front  end  of  the  car  re- 
fared  to,  which  was  the  next  immediate 
in  front  of  the  one  in  which  she  was  seated, 
the  train  had  been  started,  and  was  in  such 
rapid  motion  that,  in  getting  off,  she  was  by 
the  motion  of  said  car  thrown  down  and  se- 
riously injured.  Plaintiff  further  alleges  that 
at  the  time  she  alighted  from  said  train, 
which  was  done  in  the  shortest  time'  possible 
after  the  train  was  stopped,  there  was  neither 
bn>ki»man,  fireman,  conductor,  or  any  train- 
man there  to  assist  her;  that  there  was  no 
trainman  on  said  platform,  nor  anywhere  in 
sight  Plaintiff  alleges  that  by  the  gross 
carelessness  of  said  defendant,  by  Its  wanton 
and  gross  negligence  in  stot^iug  said  train 
before  the  car  in  which  she  was  riding,  and 
was  compelled  to  ride  on  account  of  the 
crowded  condition  of  the  train,— before  its 
arrival  at  the  platform,  and  in  not  allowing 
sufficient  time  for  her  to  alight  from  said 
train,  and  the  gross  negligence  of  said  defend- 
ant in  not  having  some  of  its  assistants  at 
their  i»x)per  place  to  assist  said  plaintiff  In 
alighting  from  said  train,  and  by  reason  of 
the  fall  as  above  described,  so  received 
through  the  gross  cardessness  and  negligence 
of  said  defendant,  the  plaintiff  had  her  right 
foot  and  ankle  seriously  sprained,  bruised, 
and  injured."  The  answer  denies  all  negli- 
gence of  the  defendant,  and  alleges  that  the 
injury  was  caused  by  plaintiff's  own  cardess- 
ness  and  negligence,  and  without  any  fault 
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or  want  of  care  on  tbe  part  of  the  company. 
The  reply  puts  in  issue  the  averments  of  the 
answer. 

The  testimony  discloses  that  tbe  tratn  on 
which  plaintiff  took  passage  stopped  at  Ta- 
mora  the  usual  length  of  time,  sufficient  to 
have  allowed  the  plaintiff  to  alight  liad  the 
car  reached  the  station  platform.  There  is  a 
conflict  in  the  evidence  as  to  the  exact  place 
at  which  the  train  stepped.  That  introduced 
by  plaintiff  tended  to  show  that  the  car  in 
which  she  rode  did  not  come  up  to  the  station 
platform,  and  tliat  tbe  lower  step  of  the  car 
was  about  two  feet  from  the  ground,  which 
was  entirdy  covered  by  water.  The  verdict 
being  for  the  plaintiff,  we  must  accept  as 
true,  although  there  Is  In  the  record  evidence 
sufficient  to  sustain  a  different  finding  upon 
this  point,  that  the  company  was  guilty  of 
negligeJice  in  not  providing  a  suitable  and 
convenient  place  for  plaintiff  to  alight  at  the 
place  she  first  made  the  attempt.  It  is  ar- 
gued that  plaintiff  cannot  recover  because  the 
Injury  inflicted  was  attributable  to  her  own 
gross  (ft  criminal  negligence.  Comp.  St.  c. 
72,  art.  1,  {  3.  This  section  makes  every 
railroad  company  the  insurer  of  the  passen- 
ger's safety,  "except  in  cases  where  the  in- 
Jury  done  arises  from  the  criminal  negligence 
of  the  person  injured,  or  when  the  injury 
complained  of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  actual- 
ly brought  to  his  or  her  notice."  The  term 
"criminal  negligence,"  as  above  employed,  has 
been  defined  to  mean  "gross  negligence,  such 
as  amounts  to  reckless  disregard  of  one's  own 
safety  and  a  willful  indifference  to  tbe  conse- 
quences liable  to  follow."  Railroad  Co.  v. 
ChoUette,  33  Neb.  143,  49  N.  W.  1114;  Rail- 
road Co.  V.  Landauer,  30  Neb.  642,  54  N.  W. 
&76;  Railroad  Co.  v.  Baler,  37  Neb.  230,  55  N. 
W.  013;  RaUroad  Co.  v.  Hague.  47  Neb.  — , 
60  N.  W.  1000.  In  the  case  at  bar  the  evi- 
dence shows  that  the  plaintiff  received  her 
injury  by  jumping  from  a  train  while  in  mo- 
tion. It  Is  not,  per  se,  gross  negligence  for  a 
passenger  to  alight  from  a  moving  train. 
nallroad  Co.  v.  Landauer,  36  Neb.  043,  54  N. 
W.  976.  Whether  to  do  bo  constitutes  such 
negligence  as  will  defeat  a  recovery  for  inju- 
ries received  is  for  the  jury  to  determine,  un- 
der  proper  instructions,  from  a  consideration 
of  all  the  evidence  in  the  case.  A  imssenger 
might  be  fully  justified  in  jumping  from  a 
moving  train  to  escape  a  threatened  colli> 
sion.  Railroad  Co.  v.  Hedge,  44  Neb.  448,  62 
N.  W.  887.  And  there  are  other  Instances  or 
circumstances,  doubtless,  where  a  passenger 
would  not  be  held  guilty  of  gross  or  criminal 
negligence,  should  he  alight  from  a  car  while 
in  motion.  In  order  to  escape  apjiarent  Immi- 
nent danger.  So,  too,  a  passenger,  imder 
certain  circumstances,  may  be  warranted  in 
getting  off  a  train  while  slowly  passing  a 
station.  Railroad  Go.  v.  Porter,  38  Neb.  226, 
56  N.  W.  808.  As  said  before,  whether  a 
plaintiff,  in  any  case,  is  guilty  of  criminal  neg- 
ligence, is  purely  a  question  of  fact  for  the 


Jury.  But  the  finding  upon  that,  like  every 
oth&e  issue  of  fact  submitted  to  a  jury,  must 
be  based  upon  the  testimony;  otherwise,  it 
will  be  disregarded  by  the  reviewing  court 

This  brings  us  to  consider  whether  this 
plaintiff  was  guilty  of  such  negligence  as  will 
prevent  a  recovery.  It  is  the  duty  or  a  rail- 
road company  to  provide  a  suitable  and  safe 
platform  or  place  for  the  exit  of  passengers 
at  each  station,  and  to  stop  its  cars  in  proper 
position  and  for  a  sufficient  time  for  them 
to  alight  with  safety;  and  if  it  fails  to  do  so 
it  is  guilty  of  negligoice.  According  to  plain- 
tiff's testimony,  the  car  in  which  she  rode, 
and  from  which  she  first  made  tbe  attempt  to 
get  off,  stopped  before  it  reached  the  station 
platform,  and  the  ground  at  that  place  was 
inundated  with  water.  Hence,  she  was  not 
required  to  alight  there.  Discovering  the  sit- 
uation, she  hurried  through  the  next  car  in 
front,  in  order  that  she  might  reach  the 
depot  platform,  and  succeeded  in  getting  off 
before  the  platform  had  been  passed.  The 
tratn  was  not  moving  rapidly  at  the  time,— 
not  faster  tlian  a  person  can  walk.  Tbe  un- 
disputed evidence  shows  that  it  had  not  yet 
moved  the  length  of  two  cars  after  starting, 
and  therefore  it  is  not  probable  that  the  train 
in  that  distance  could  Iiave  acquired  the 
speed  found  by  the  jury.  A  careful  reading 
and  analysis  of  the  testimony  foils  to  disclose 
that  plaintiff,  hi  alighting,  under  the  circum- 
stances, was  guilty  of  gross  negligence.  She 
was  fully  Justified  in  believing  that  she  ran 
no  risk  of  Injui?  in  stepping  off  the  car.  The 
case  is  analogous,  in  its  principal  facts,  to- 
Railroad  Co.  v.  Porter,  38  Neb.  220,  66  N.  W. 
SOS,  where  a  judgment  for  Porter  was  affirm- 
ed. The  case  at  bar  is  distinguishable  from 
Railroad  Co.  v.  Landauer,  36  Neb.  643,  54  N. 
W.  976.  There  the  plalnUff  jumped  from  a 
rapidly  moving  train  under  such  ciicumstan- 
ees  as  to  render  the  act  obviously  and  neces- 
sarily perilous,  and  such  as  showed  a  flagrant 
and  reckless  disregard  of  the  passenger's  own 
safety,  and  a  willful  indifference  to  the  injury 
liable  to  follow. 

Complaint  is  made  of  the  refusal  of  the- 
court  to  give  the  six  Instructions  requested  by 
the  company,  but  they  are  not  argued  in  the 
brief.  These  requests,  so  far  as  applicable, 
are  fully  covered  by  the  charge  of  the  court 
The  Judgment  is  affirmed. 


DOTY   V.  SAUK  COUNTY. 
(Supreme  Court  of  Wisconsin.    April  14,  1806.) 
Sbbkiff— Allowance  roa  MAiXTAixt>to  Pmsos- 

EK8. 

1.  Under  Rev.  St  S  4947,  requiring  a  coun- 
ty to  pay  the  sheriff  his  "expenses  for  main- 
taining" persons  confined  in  the  county  jail,  on 
"the  accounts  of  the  keeper  of  such  jail  having 
been  first  allowed  by  the  county  board,"  the 
sheriff  is  entitled  only  to  the  actual  expenses 
which  he  incurs  in  maintaining  prisoners,  in- 
cluding the  cost  of  the  materials  used  for  food 
and  for  preparing  and  serving  the  same,  bat 
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withoat  any  allowance  for  his  personal  aerr- 
icps.  or  for  profits. 

2.  An  action  by  a  sheriff  against  the  coun- 
ty to  recover  for  the  maintenance  of  prisoners 
eonSned  in  the  county  jail  is  properly  dismissed 
where  the  complaint  fails  to  set  out  the  actual 
expenses  incurred  by  plaintiff. 

Appeal  from  circuit  court,  Sauk  county; 
Robert  G.  Siebecker,  Judge. 

Claim  by  B.  S.  Doty  for  maintaining,  as 
sherifT,  persons  confined  in  the  county  jail  of 
Sank  county.  On  appeal  from  the  action  of 
the  board  of  supervisors  disaUowlng  a  part 
of  said  claim,  a  judgment  of  nonsuit  was  ren- 
dered, and  claimant  appeals.     Affirmed. 

Herman  Orotophorst,  for  appellant  R.  D. 
Evans,  for  respondent 


CASSODAY.  C.  J.  During  the  years  1893 
and  18&4  the  plaintUT  was  the  sheriff  of  the 
defendant  county.  January  3, 1895,  the  plain- 
tiff presented  to  the  board  of  supervisors  of 
that  county,  then  in  session,  his  bill  for  board 
and  care  of  prisoners  in  the  county  Jail  during 
his  term,  consisting  of  218  different  Items,  and 
aggr^ating  (1,026.51.  The  board,  upon  due 
consideration,  allowed  the  same  upon  the  ba- 
sis of  $3  per  wedt  for  the  board,  and  so  al- 
lowed the  bill  to  the  amount  of  $748.41,  but 
disallowed  the  balance  of  $27&10.  The  plain- 
tiff thereupon  appealed  to  the  circuit  court 
from  so  much  of  sujh  action,  decision,  and 
determination  of  the  county  board  as  disal- 
lowed the  $278.10.  Upon  the  trial  of  the 
cause  In  the  circuit  court  and  at  the  close 
of  the  testimony  on  the  part  of  the  plain- 
tiff, the  conrt  granted  a  nonsuit,  and  from  the 
Judgment  entered  thereon  the  plaintiff  brings 
this  appeal. 

The  county  was  required  by  the  statute  to 
pay  to  the  plaintiff  his  "expenses  for  main- 
taining" the  prisoners  confined  in  the  county 
jail  nnder  his  charge,  upon  "the  accoimts  of 
the  keeper  of  such  Jail  having  been  first  al- 
lowed by  the  county  board."  Rev.  St  f 
4917.  The  several  items  which  may  be  al- 
lowed to  go  into  such  account  are  specifically 
prescribed  by  sUtute.  Id.  (  4950.  This  court 
has  repeatedly  held  that  the  county  is  liable 
to  the  sheriff  for  whatever  the  proper  board 
of  persons  confined  In  the  county  Jail  may 
actually  cost  Including  the  cost  of  the  ma- 
terials used  for  food  and  for  preparing  and 
serring  the  same,  but  without  any  allowance 
for  the  sheriff's  personal  services  or  for  prof- 
its is  his  favor.  Bell  v.  Fond  dn  Lac  Co., 
Z3  Wis.  433.  10  N.  W.  522;  NlckeU  t.  Wauke- 
sha Co.,  62  Wis.  466,  22  N.  W.  737;  Parsons 
V.  Wankeaha  Co.,  83  Wis.  288,  53  N.  W.  507. 
As  indicated  In  these  cases,  the  sheriff  "Is 
to  be  indemnified  or  made  good  for  the  actual 
charges  or  expenses  which  he  Incurs  In  board- 
ing or  maintaining  persons  confined  in  the 
county  JalL"  The  plaintiff  failed  to  make  a 
caae  within  the  rule  thus  fixed  by  the  stat- 
utes and  sanctioned  by  adjudication.  Each  of 
the  several  Items  In  his  bill  Is  simply  for 
commitment  discharge,  board,  and  care  of  the 


particular  prisoner  named.  The  testimony  on 
the  part  of  the  plaintiff  does  not  attempt  to 
give  such  cost  or  expense,  and  in  his  testi- 
mony he  admitted,  in  effect  that  he  did  not 
know  and  could  not  tell  the  amount  of  such 
cost  or  such  expenses,  and  that  he  kept  no 
account  of  the  same.  The  most  he  attempts 
to  give  is  a  general  estimate  or  opinion.  We 
are  constrained  to  hold  that  the  nonsuit  was 
properly  granted.  The  Judgment  of  the  cir- 
cuit court  la  affirmed. 


CAMPION  v.  SCHINNICK. 
(Supreme  Court  of  Wisconsin.    April  14,  1S96.) 

£V1DENCI — DOCCM  ENT8 — WiTKBSS —  TraKSACTIOKS 

wiTB  Deceased  Persons. 

1.  Under  Rev.  St  {  4192  (making  a  signed 
written  instrument  proof  of  its  due  execution 
until  the  person  signing  It  specifically  denies 
the  signature,  but  providing  that  the  section 
shall  not  apply  to  instruments  purporting  to 
have  tieen  signed  by  one  who  had  died  prior 
to  the  requirement  of  proof),  it  was  error,  in 
au  action  against  an  executor  on  a  duebill  al- 
leged to  have  been  given  by  his  testatrix,  to  ad- 
mit the  duebill  in  evidence  before  its  execution 
had  been  duly  proved. 

2.  Under  Kev.  St  }  4068  (providing  that 
uo  person  shall  testify  as  to  transactions  with 
a  decedent  in  an  action  in  which  the  adverse 
party  claims  under  the  deceased,  unless  the  ad- 
verse party  first  testifies  to  the  same),  it  was 
error,  in  an  action  against  an  executor  on  a 
duebill,  to  allow  plaintiff,  in  the  first  instance, 
to  testify  that  a  note  of  the  deceased  husband 
uf  the  testatrix  was  delivered  as  a  considera- 
lioD  for  the  duebill. 

Appeal  from  circuit  court  Outagamie  coun- 
ty;  John  Goodland,  Judge. 

Action  by  James  Campion  against  John 
Schinnlck,  executor,  on  a  duebilL  From  a 
Judgment  for  pluiutiff,  defendant  appeals. 
Reversed. 

Humphrey  Pierce,  for  appellant  Henry  D. 
Ryan,  for  respondent 

CASSODAY,  C.  J.  Mary  Canty  died,  tes- 
tate, In  September,  1891,  something  over  four 
years  after  the  death  of  her  husband.  Her 
wiU  was  admitted  to  probate,  and  the  de- 
fendant thereupon  qualified  as  executor.  The 
plaintiff  presented  to  the  county  court  for 
allowance  against  the  estate  of  Mary  (3anty, 
an  Instrument  In  writing.  In  the  words  and 
figures  following,  to  wit: 

"Appleton,  Mch.  17th,  '90. 
"Due  James  (tampion  one  thousand  dollars 
on  demand. 

bsr 

"Mary    X    Canty." 

mark. 

The  county  court  disallowed  the  claim  Sep- 
tember 20,  1892.  Thereupon  the  plaintiff  ap- 
pealed to  the  circuit  court;  and,  upon  Issue 
Joined  and  trial  had,  the  Jury,  at  the  close  of 
the  trial,  by  the  direction  of  the  court,  re- 
turned a  verdict  In  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $1,099.49.     From  the 
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Judgment  entered  thereon,  accordingly,  in  fa- 
vor of  tlie  plaintiff,  and  against  said  estate, 
the  executor  brings  tlUs  appeal. 

The  execution  of  the  alleged  dnebill  was 
not  proved  as  required  at  common  law.  1 
OreenL  Bv.  fS  557,  569.  572.  The  trial  court 
admitted  the  duebill  in  evidence  against  the 
objection  that  it  bad  not  been  so  proved. 
This  must  have  been  on  the  assumption  that 
Its  execution  would  be  presumed,  as  provided 
by  statute,  In  case  of  such  controversies  be- 
tween living  parties.  Rev.  St  (  4192.  But 
that  section  does  "not  extend  to  Instruments 
purporting  to  have  been  signed  or  executed 
by  any  person  who  shall  have  died  previous 
to  the  requirement  of  such  proof."  Id.; 
Shattuck  V.  Bates  (Wis.)  CC  N.  W.  706.  Be- 
sides, the  trial  court  erroneously  allowed  the 
plaintiff  to  be  examined  as  a  witness  in  re- 
spect to  the  transaction  and  communication 
by  him  personally  with  the  deceased,  Mary 
Canty,  contrary  to  the  statute.  Rev.  St  i 
4069.  That  transaction  consisted  of  an  al- 
leged delivery  of  a  note  against  her  husband, 
who  had  been  dead  about  tiiree.  years,  as  a 
consideration  for  the  alleged  duebiU.  The 
Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 


In  re  VALENTINE'S  WILL. 

(Supreme  Court  of  Wisconsin.    April  14,  1896.) 

W1LI.S  —  Loss  —  Proof  op  Contents — Witskss — 

Dbclaratioxs  of  Tbstatkix. 

1.  Under  Rev.  St  i  3791,  authorizing  the 
county  court  to  take  proof  of  the  execution  and 
validity  of  a  will  lost  or  destroyed  by  accident 
or  design,  and  to  establish  the  same,  the  lega- 
tees, devisees,  and  heirs  are  all  parties. 

2.  A  legatee  who  claims  an  interest  in  the 
l>ropert7  in  controversy  from  and  ander  the 
(leceased  la  j>recluded  by  Rev.  St.  i  4069,  from 
testifying  "m  respect  to  any  transaction"  had 
••ijersonally"  with  the  deceased,  except  where 
the  opposite  party  has  first  offered  evidence  of 
Kiich  transaction. 

3.  The  husband  of  a  legatee  incompetent 
as  a  witness  under  Rev.  St.  §  4069,  cannot 
testify  in  her  betialf  in  a  proceeding  to  whicli 
be  is  not  a  party. 

4.  Where  it  is  established  that  the  testa- 
trix properly  executed  a  valid  will,  and  the 
same  was  last  known  to  be  in  her  possession, 
but  cannot  l>e  found  on  her  death,  declarations 
made  by  her  subsequent  to  the  maldng  of  the 
will  are  admissible  on  the  question  of  its  exist- 
ence. 

Appeal  from  circuit  court  Marquette  coun- 
ty; Robert  G.  Siebecker,  Judge. 

Proceedings  by  J.  N.  Valentine  and  others 
to  establish  an  alleged  lost  wUl  of  Jane  Val- 
entine, deceased.  From  the  Judgment  al- 
lowing and  admitting  to  probate  a  written 
instrument  as  the  last  will  of  the  deceased, 
Dougal  McDougal  appeals.     Reversed. 

John  Barry  and  George  E.  Sutherland,  for 
appellant  Fowler  &  McNamaia,  for  re- 
spondents. 

CASSODAT,  C.  J.  It  appears  from  the 
*«cord  that  Jane  Valentine  died  at  her  resi- 


dence, in  Buffalo,  Marquette  county.  Wis, 
Monday,  July  10,  1893,  leaving,  her  surviv- 
ing, no  husband,  child,  father,  or  mother, 
but  did  leave,  her  surviving,  nine  next  of 
kin  and  heirs  at  law,  including  her  brother, 
Dougal  McDougal,  who  brings  this  api>«al. 
She  also  left  about  $2,500  worth  of  personal 
property,  but  no  real  estate.  Her  precise 
age  is  not  stated  in  the  record,  but  sbe  seems 
to  have  been  quite  aged.  Her  husband  died 
some  three  years  before  she  did.  It  appears 
from  the  evidence  that  June  29,  1892,  she 
made  a  will  in  writing,  and  signed  it  and 
that  the  same  was  thereupon  attested  and 
subscribed  in  her  presence  by  two  competent 
witnesses,  as  required  by  the  statute  (sec- 
tion 2282,  Rev.  St).  The  contents  of  that 
will  appear  to  have  been  sufficiently  estab- 
lished by  the  evidence.  That  will  did  not 
purport  to  give  anything  to  any  of  her  next 
of  kin  or  heirs  at  law,  but  did  purport  to 
give  $100  to  Jacob  H.  Valentine,  a  nephew 
of  her  husband,  $50  to  a  boy  or  young  man 
who  had  lived  with  her  and  her  husband, 
$200  to  a  church  named,  and  all  the  rest, 
residue,  and  remainder  of  her  property  to 
Mary  Morris,  wife  of  William  Morris,  living 
in  the  same  town  with  her,  and  who  had 
lived  with  her  and  her  husband,  prior  to  bis 
death,  as  an  adopted  daughter;  and.  In  case 
of  Mary's  death  before  the  death  of  the 
testatrix,  then  such  residue  and  remainder 
was  to  go  to  Mary's  little  son,  Henry  N.  Mor- 
ris; and  Andrew  Reld,  one  of  the  trustees 
of  the  church  mentioned,  was  named  as  ex- 
ecutor therein.  On  the  death  of  Mrs.  Valen- 
tine no  will  was  found,  and  thereupon  Ja- 
cob H.  Valentine,  named  in  the  will,  peti- 
tioned the  cotmty  court  for  Marquette  coun- 
ty "to  take  proof  of  the  execution  and  valid- 
ity of  such  will,  and  to  establish  the  same" 
as  a  will  "lost  or  destroyed  by  accident  or 
design,"  as  provided  In  the  statute  (section 
3791,  Rev.  St).  Upon  the  hearing'  of  that 
petition  the  county  court  January  11,  1894, 
established,  allowed,  and  admitted  to  pro- 
bate, such  written  instrument  as  the  last 
will  and  testament  of  said  deceased.  From 
that  Judgment  or  decree  the  said  Dougal  Mc- 
Dougal, as  such  next  of  kin  and  heir  at  law, 
by  leave  and  authority  given  by  the  county 
court,  appealed  to  the  drcalt  court  Upon 
the  trial  of  said  matter  In  the  circuit  court 
that  court  found,  as  the  county  court  had, 
the  due  execution  and  contents  of  such  will, 
and  In  addition  the  court  found.  In  effect, 
that  the  will  was  in  the  possession  of  the 
deceased  on  the  afternoon  of  the  day  pre- 
vious to  her  death  (being  Sunday  afternoon, 
July  9,  1893);  that  she  died  without  destroy- 
ing, canceling,  or  revoking  the  same;  and 
that  it  was  not,  during  her  lifetime,  can- 
celed or  destroyed  by  her  authority,  but  was 
accidentally  lost  or  fraudulently  destroyed 
or  suppressed,  previous  to  or  subsequently 
to  her  death, — and  thereupon  affirmed  the 
Judgment  of  the  county  court  establishing 
such  will,  and  admitting  the  same  to  pro- 
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tate:  From  that  Judgment  the  said  Dongal 
McDoagal.  as  Bucli  belr  at  law,  brings  thlB 
amieaL 

1.  The  flrat  ruling  of  the  trial  court  to 
which  exception  was  taken  is  to  the  effect 
that  the  residuary  legatee,  Mary  Morris, 
named  In  the  will,  was  not  a  party  to  the  ac- 
tion or  proceeding.  We  are  clearly  of  the 
opinion  that  such  ruling  was  error.  Not 
only  were  she  and  the  other  legatees  named 
in  the  will  parties  to  the  proceedings,  but 
the  several  heirs  at  law  were  also  parties 
to  the  proceedings;  otherwise  an  heir  at 
law  could  not  bring  this  appeal,  as  a  "party 
aggrieved."  Section  3048,  Rev.  SL;  Day  v. 
Buckingham.  87  Wis.  219,  68  N.  W.  254,  and 
cases  there  cited.  Undoubtedly,  a  proceed- 
ing to  admit  a  win  to  probate  is  a  proceed- 
ing in  rem;  but  It  is  also,  imder  our  statute, 
a  proceeding  in  personam,  to  the  extent  that 
when  the  will  is  duly  proved  and  allowed 
Id  the  county  court  as  provided  in  the  stat- 
utes, or  on  appeal  in  the  circuit  court,  or  in 
the  supreme  court,  such  probate  and  allow- 
ance is  "COTiclusive"  upon  all  legatees,  devi- 
sees, and  heirs  at  law,  as  to  the  due  execu- 
tion of  the  will,  and  that  it  was  not  ob- 
tained by  fraud  or  undue  influence.  Section 
2294,  Rer.  Bt;  Archer  v.  Meadows,  33  Wis. 
166;  Newman  v.  Waterman,  63  Wis.  616, 
23  N.  W.  C06;  Scott  v.  West,  63  Wis.  552,  24 
N.  W.  161,  and  25  N.  W.  18;  Jones  v.  Rob- 
erts, 8*  Wis.  465,  54  N.  W.  917.  In  so  far 
as  the  proceeding  was  to  establish  the  writ- 
ten instrument  as  a  will  which  had  been 
"lost  or  destroyed  by  accident  or  design,"  it 
was  eqnitable  in'  its  nature;  and  so  this 
court  has  held  that  even  In  the  absence  of 
section  3791,  Rev.  St,  the  circuit  court  would 
have  had  Jurisdiction,  under  its  general  equi- 
ty powers,  to  establish  such  lost  or  destroyed 
wUl.  Hall  V.  Gilbert,  31  Wis.  691.  It  was 
there,  in  effect,  held  that  in  such  an  action 
the  legatees  and  devisees  were  parties  on 
the  one  side,  and  the  heirs  at  law  were  nec- 
essary parties  on  the  other  side.  Id.  See 
Southwortb  v.  Adams,  9  Biss.  521,  4  Fed.  1; 
a.  c,  11  Bias.  256,  Fed.  Gas.  No.  13,194.  The 
logic  of  the  decisions  in  this  court  pertaining 
to  the  matter  is  all  to  the  effect  that  such 
leeatpes,  devisees,  and  heirs  at  law  are  all 
parties  to  the  proceedings;  and  in  at  least 
one  case  it  is,  in  effect,  so  held.  In  re  Es- 
tate of  Fitigerald,  57  Wis.  508, 15  N.  W.  794; 
Wright  T.  Jackson,  59  Wis.  569,  18  N.  W. 
4.06;  Leach  v.  Leach,  65  Wis.  284,  26  N.  W. 
TTA;  Will  of  SUverthom,  68  Wis.  378,  32  N. 
W.  287;  Ooerke  v.  Goerke,  80  Wis.  516,  620, 
."lO  N.  W.  345;  Begole  v.  Hazzard,  81  Wis. 
277.  51  N.  W.  325.  Obviously,  such  legatees, 
devisees,  and  heirs  at  law  were  and  are 
parties  to  the  proceedings.  ' 

2.  Being  parties,  they  were  not  disquali- 
fied by  reason  of  their  Interest  in  the  event 
of  the  action  or  proceeding,  but  were,  by 
the  statute,  expressly  made  competent  wit- 
nesses, except  as  otherwise  provided  in  the 
statute  (section  4068,  Rev.  St.).    But  as  they 


each  and  all  claim  a  share  or  interest  fis 
the  property  In  controversy  from  and  un- 
der the  deceased,  Mrs.  Valentine,  the  stat- 
ute expressly  precluded  each  of  them  from 
being  examined  as  witnesses  "in  respect  to 
any  transaction  or  commtmication"  by  him 
or  her  "personally"  with  the  deceased,  except 
as  expressly  provided  in  the  statute.  Sec- 
tion 4069,  Sanb.  &  B.  Ann.  St,  and  cases  cit- 
ed in  the  notes.  This  sufficiently  appears 
from  cases  already  cited.  Contrary  to  this 
rule  of  evidence,  the  residuary  legatee,  Mrs. 
Mary  Morris,  was  not  only  allowed,  against 
objection,  to  testify  as  to  repeated  conver- 
sations between  her  and  Mrs.  Valentine  in 
respect  to  the  alleged  will  and  the  disposi- 
tion she  had  made  of  her  property,  but  also 
as  to  such  conversations  between  her  and 
Mr.  and  Mrs.  Valentine  several  years  prior 
to  the  making  of  the  will,  in  regard  to  the 
dispositloD  they,  reapectivdy,  proposed  to 
make  of  their  property.  Such  rulings  were 
errors. 

3.  The  finding  of  the  trial  court  to  the 
effect  that  the  will  was  in  the  possession  of 
Mrs.  Valentine  the  day  before  she  died  was 
based  entirely  upon  the  testimony  of  WlUlam 
Morris,  husband  of  the  residuary  legatee. 
His  testimony  was  admitted  against  objec- 
tion, and  apparently  on  the  ground,  as  indi- 
cated, that  his  wife,  as  such  residuary  lega- 
tee, waa  not  a  party  to  the  proceedings.  The 
admission  of  his  testimony  under  such  cir- 
cumstances, and  for  such  a  purpose,  is  con- 
trary to  the  well-established  general  rule 
which  precludes  a  husband  or  wife  from  be- 
ing a  competent  witness  for  or  against  the 
other  In  an  action  or  proceeding  to  which 
such  witness  is  not  a  party.  Such  exclusion 
is  not  on  the  groima  of  interest,  but  of  pub- 
lic policy.  FarreU  v.  LedweU,  21  Wis.  182; 
Mountain  t.  Fishnr,  22  Wis.  93;  Butts  v. 
Newton,  29  Wis.  632;  Stewart  v.  Stewart, 
41  WU.  624;  Blabon  v.  Gilchrist,  67  Wis.  38, 
29  N.  W.  220;  Smith  v.  Merrill,  75  Wis.  461, 
44  N.  W.  759;  HofCman  v.  Joachim,  86  Wis. 
188,  56  N.  W.  636.  There  is  no  pretense  that 
he  was  or  could  be  an  agent  for  such  a  pur- 
pose, and  manifestly  the  facts  do  not  bring 
the  case  within  any  exception  to  the  general 
rule  at  common  law.  His  testimony  covers 
nine  printed  pages,  and  relates  to  numerous 
conversations  with  Mrs.  Valentine,  respect- 
ing the  proposed  disposition  of  her  property, 
before  the  will  was  executed,  and  the  exist- 
ence of  the  will,  and  the  effect  of  disposing 
of  certain  portions  of  her  pn^erty  after  the 
making  of  the  will.  The  error  in  admitting 
his  testimony  was  vital,  and  must  have  had 
a  controlling  influence  in  the  determination 
of  the  controversy  by  the  court. 

4.  It  appears  that  in  May,  1893,  and  nearly 
a  year  after  the  making  of  the  will,  Mrs. 
Valentine  sold  and  conveyed  her  land;  that 
about  that  time  there  were  rumors  afloat  to 
the  effect  that  she  had  or  was  intending  to 
destroy  her  will;  that  the  l&tter  part  of 
June,  1893,  she  made  a  visit  to  her  brothci-. 
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the  appellant  herein;  that  she  remained 
there  about  two  weeks;  that  Just  before 
leaving  there  she  caught  cold;  that  she  re- 
turned to  her  home  on  Thursday,  July  6th; 
that  she  continued  to  go  about  and  do  her 
woik  until  Saturday  evening,  July  8th,  when 
she  was  compelled  to  go  to  bed;  and  that 
she  died  two  days  afterwards.  In  addition 
to  the  testimony  of  Mr.  and  Mrs.  Morris, 
mentioned,  there  were  other  witnesses  on 
behalf  of  the  proponents  who  testified  as  to 
certain  declarations  of  Mrs.  Valentine  to  the 
effect  that  she  had  not  destroyed  her  will, 
but  still  bad  the  same  in  her  possession.  On 
the  other  hand,  the  trial  cotirt  excluded  the 
testimony  of  several  witnesses  on  the  part 
of  the  contestants  as  to  declarations  made  by 
Mrs.  Valentine  to  the  effect  that  she  had  de- 
stroyed her  will,  and  that  she  did  not  have 
It  at  the  time  of  her  death.  Counsd  for  the 
contestants  claimed,  in  his  oral  argument, 
that  the  trial  court  was  misled  Into  making 
such  inconsistent  rulings  by  something  writ- 
ten by  the  writer  of  this  opinion.  By  a  more 
thorough  acquaintance  with  the  little  book 
referred  to,  counsel  would  have  found  the 
proposition  expressly  sanctioned,  that  '*sub- 
sequent  declarations  of  the  testator  are  ad- 
misslMe  to  prove  the  existence  or  contents 
of  a  lost  will";  and  the  proposition  Is  sup- 
ported by  the  citation  of  numerous  cases. 
Cassoday.  Wills,  if  314r^25.  It  may  be,  if 
counsel  indulged  in  the  same  line  of  argu- 
ment in  the  trial  court  as  here,  that  the  court 
was  misled  by  the  failure  of  counsel  to  dis- 
tinguish between  the  admission  of  such  dec- 
larations on  the  question  of  the  revocation 
of  a  will,  and  the  question  of  the  existence 
or  nonexistence  of  a  lost  will  (Counsel  seem- 
ed to  think  that  it  was  essential  to  the  ad- 
mission of  such  declarations  to  demolish  the 
well-settled  rule  that  upon  the  question 
whether  a  will  had  been  revoked  "by  burn- 
ing, tearing,  canceling  or  obliterating  the 
same,  with  the  Intention  of  revoking  it,  by 
the  testator,  or  by  some  person  in  his  pres- 
ence, and  by  his  direction,"  as  prescribed  by 
the  statute  (section  2290,  Rev.  St.),  parol  dec- 
larations of  the  testator  are  inadmissible, 
except  when  accompanying  such  act  of  revo- 
cation as  a  part  of  the  res  gestae.  Cassoday, 
WlUs,  {§  284-309;  WUl  of  Ladd,  60  Wis.  187, 
18  N.  W.  734.  Such  destruction  of  such 
will  may,  in  a  given  case,  have  been  by  mis- 
take, accident,  or  inadvertence;  and  hence 
the  admissibility  of  such  declarations  made 
at  the  time  of  such  allegred  revocation,  to 
show  the  Intent  with  which  it  was  done. 
But  suppose  a  controversy  arises  as  to 
whether  the  testator  was,  at  the  time  of 
such  alleged  revocation,  sane  or  Insane;  then, 
we  apprehend,  there  could  be  no  doubt  but 
what,  upon  the  question  of  sanity  or  insani- 
ty, prior  or  subsequent  declarations  would 
be  admissible,  not  as  proving  or  disproving 
the  act  of  revocation,  but  as  proving  or  dis- 
proving mental  capacity  to  make  such  revo- 
cation.   In  the  supposed  case,  therefore,  such 


declarations,  being  admissible  for  the  one 
purpose,  would  necessarily  have  to  be  ad- 
mitted, and  then  the  effect  to  be  given  to 
them  would  be  determined  by  the  court  In 
its  decision  or  charge  to  the  Jtiry.  So  It  is 
well  settled  that,  in  cases  of  imdue  Influence, 
subsequent  as  well  as  prior  declarations  axe 
admissible,  not  as  proving  the  truth  of  the 
statements  therein  contained,  nor  as  evi- 
dence of  the  fact  stated  or  denied  in  such 
declarations,  but  only  as  tending  to  prove 
mental  capacity,  or  want  of  capacity,  on  the 
part  of  the  testator  at  the  time  the  alleged 
undue  influence  was  claimed  to  have  been 
exerted.  Cassoday,  vVllls,  H  311-313.  Where, 
as  here.  It  is  estaUished  that  the  testatrix 
pr<^>erly  executed  a  valid  will,  and  the  same 
was  last  known  to  be  in  her  possession, 
but  cannot  be  found  on  her  death,  there  is  a 
prima  fade  presumption  that  she  destroyed 
it  with  the  intention  of  revoking  it,  but  such 
presumption  may  be  overcome  by  competent ' 
evidence.  Id.  S§  314r-320,  35tt-367,  and  cases  | 
there  cited.  Of  course.  If  such  subsequent 
declarations  are  admissible  in  evidence  to 
overcome  such  presumption,  they  are  also  ad- 
missible to  support  such  presumption.  True, 
upon  the  principles  already  stated  in  respect 
to  admitting  such  declarations  on  the  ques- 
tion of  undue  Influence,  her  subsequent  dec- 
larations to  the  effect  that  she  had  destroyed 
her  will  by  burning  the  same,  or  by  any  of 
the  other  prescribed  methous,  would  not  be 
evidence  of  the  fact  so  declared,— much  less, 
that  such  destruction  was  with  the  Intent  to 
revoke,— but  they  would  tend  to  prove  that 
she  died  in  the  belief  that  she  had  left  no 
will,  and  thus  support  the  presumption  of  i 
revocation  arising  from  the  fact  that  it  was 
last  known  to  be  In  her  possession,  but  could 
not  be  found  upon  her  death.  That  such 
subsequent  declarations  were  admissible  on 
the  question  of  the  existence  or  nonexistence 
of  such  lost  will  is  abundantly  supported  by 
numerous  adjudications  to  which  reference 
has  already  been  made,  and  particularly  the 
following,  cited  among  others.  In  Cassoday, 
Wills,  S§  316-^20,  380,  387:  Sugden  v.  Lord 
SL  Leonards  (1876)  1  Prob.  Dlv.  154,  17 
Moak,  Eng.  R.  453-552;  Keen  v.  Keen,  L.  R. 
3  Prob.  &  Div.  105;  Woodward  v.  Goulstone, 
11  App.  C;a8.  469;  Harris  v.  Knight,  15  Prob. 
DlT.  170;  In  te  Gtoeds  of  Ball,  L.  R.  Ir.  25 
Oh.  Dlv.  556;  Boudinet  v.  Bradford,  2  Dall. 
266;  Youndt  v.  loundt,  3  Grant,  Gas.  140; 
Durant  ▼.  Ashmore,  2  Rich.  Law,  184;  Steele 
v.  Price,  5  B.  Mon.  68;  Weeks  v.  McBeth, 
14  Ala.  474;  Lawyer  v.  Smith,  8  Mich.  412; 
Harrlng  v.  AUen,  25  Mich.  50S;  Patterson  v. 
Hickey,  32  Ga.  156;  Foster's  Appeal,  87  Pa. 
St  67;  Pickens  ▼.  Davis,  134  Mass.  252; 
Southworth  v.  Adams,  11  Bias.  256,  Fed.  Cas. 
No.  13,194.  The  learned  counsel  for  the  con- 
testants cites  the  following  additional  cases, 
which  support  the  conclusions  reached:  Col- 
lagan  T.  Bums,  57  Me.  449;  Behrens  ▼.  Beh- 
rens,  47  Ohio  St  323.  25  N.  E.  208;  Collyer  v. 
CoUyer,  110  N.  Y.  481,  18  N.  E.  110;  Com.  v. 
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Trefethen.  157  Maaa.  180,  81  N.  E.  901,  and 
cues  there  cited.  See,  also,  Williams  t. 
WUUams,  142  Mass.  515,  8  N.  E.  424;  Lane 
T.  Moore,  151  Mass.  87,  23  N.  E.  828.  The 
judgment  of  tbe  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


SliATEB  T.  COOK'S  ESTATE. 

(Sapreme  Court  of  Wisconsin.    April  14,  1806.) 

Claim  aoaixst  Estate — Comfensation  foh  Sbkt> 

ICES — Fleaoino  anu  Pkoof — Amendment. 

L  Where  plaintiff  had  worked  for  intestate 
for  seTeral  years  during  and  after  his  minority, 
receiTing  bis  board  and  clothing,  but  with  an 
agreement  that,  in  consideration  for  his  sery- 
ioes  during  her  life,  intestate  would  compen- 
sate him  at  her  death,  on  the  failure  of  intes- 
tate to  make  any  proTlsion  for  him,  by  will  or 
otherwise,  he  is  entitled  to  recover  from  her  es- 
tate the  value  of  his  services. 

2.  Where,  in  a  complaint  for  services  ren- 
dered to  intestate,  plaintiff  claimed  under  an 
express  agreement  on  the  part  of  intestate  to 
bequeath  to  him  all  her  property,  as  compen- 
sation, and  the  proof  showed  a  mere  agree- 
ment for  compensation,  it  was  proper  to  allow, 
itfter  trial,  an  amendment  to  the  prayer  for  re- 
lief asking  the  recovery  for  the  value  of  his 
services,  in  case  he  was  adjudged  not  entitled 
i<>  the  whole  estate. 

Appeal  from  drcnit  court,  Dane  county; 
Robert  G.  Slebecker,  Judge. 

Action  by  John  Slater  to  recover  from  the 
estate  of  Elizabeth  Cook  for  services  ren- 
dered to  intestate.  Tbere  was  Judgment  for 
plalntifl,  and  defendant  appealed.    Affirmed. 

This  was  a  claim  against  an  estate.  The 
facts  are  as  fcrilows:  Alexander  Cook  died 
In  October,  1880,  childless;  leaving  his  farm 
and  some  personal  property  to  his  widow, 
Klizabetb  Cook,  for  life,  and  after  her  death 
to  certain  benevolent  Institutions.  The 
claimant,  John  Slater,  was  then  a  boy  about 
12  years  vt  age,  and  had  lived  with  Alexan- 
der Cook  and  wife  for  several  years;  doing 
chores  on  the  farm  and  In  the  bouse,  and  re- 
ceiving his  board,  clothes,  and  a  very  lim- 
ited amoimt  of  schooling.  He  was  not  of 
kin  to  either  Mr.  or  Mrs.  Cook.  His  father 
was  dead,  and  his  mother  living.  After  the 
death  of  Alexander,  the  claimant  continued 
to  live  upon  the  farm  with  Mrs.  Cook,  doing 
chores,  and  work  In  doors  and  out,  until  her 
death  Intestate  in  May,  1892,  except  during 
one  period  of  eight  months,  when  he  worked 
for  a  neighboring  farmer,  apparently  with 
Mrs.  Cook's  consent  In  May,  1889,  Mrs. 
Cook,  who  was  a  large  woman,  68  years  of 
age.  fractured  the  nedt  of  the  femur,  and 
was  confined  to  her  bed  four  months,  and  in 
^act  never  recovered  her  health.  During 
this  time,  as  well  as  during  other  Illnesses, 
the  plaintiff,  In  addition  to  his  other  duties, 
acted  as  nurse,  and  Is  shown  by  the  evi- 
dence to  have  been  faithful  and  competent 
The  circuit  court,  after  finding  these  facts, 
which  were  practically  without  dispute, 
made  the  following  findings:  "(5)  That 
shortly  after  the  death  of  said  Alexander 


Cook,  Elizabeth  Cook  promised  and  agreed 
with  claimant  that  In  consideration  of  liis 
sei-vices  during  her  life,  she  would,  at  her 
death,  pay  and  compensate  him  therefor; 
that  said  claimant  understood  and  acted  up- 
on said  promise  and  agreement,  and  by  rea- 
son thereof,  and  by  reason  of  the  frequent 
repetition  of  said  promise  and  agreement  to 
pay  him,  so  remained  with,  waited  upon, 
and  worked  for  said  Elizabeth  Cook  during 
her  Ufe.  (6)  That  plaintiff  fulfilled  his  part 
of  said  contract  and  agreement  and  that 
said  Elizabeth  Cook  wholly  failed  to  make 
any  provision  for  him  In  any  will,  or  in  any 
manner  to  pay  or  compensate  him  for  the 
services  that  he  performed.  (7)  That  said 
claimant  was  In  no  wise  related  to  either 
Mr.  or  Mrs.  Cook,  and  was  never  adopted  by 
them,  or  either  of  them,  but  was  received 
by  them  into  their  family  as  a  servant;  that 
the  relation  of  parent  and  child  did  not  exist 
between  them;  and  that  claimant  so  con- 
tinued solely  in  the  relation  of  a  servant  to 
said  Elizabeth  Cook,  after  the  death  of  Mr. 
Cook,  up  to  the  time  of  the  death  of  said 
Elizabeth  Cook.  (8)  That  the  father  of  said 
claimant  died  before  he  was  taken  Into  the 
family  of  Mr.  and  Mrs.  Cook,  and  that  his 
mother,  though  living,  thereafter  failed  to 
provide  for  him,  or  to  exercise,  or  seek  to 
exercise,  any  control  over  him,  but  emanci- 
pated him."  The  court  further  found  the 
value  of  the  plaintiff's  services  to  be  $806, 
and  for  this  sum,  with  interest  from  the  fil- 
ing of  the  claim,  judgment  was  rendered, 
and  the  administrator  of  the  estate  appealed. 

C.  E.  Buell,  for  appellant  G.  E.  Roe  and 
A.  G.  Zimmerman,  for  respondent 

WINSIiOW,  J.  (after  staUng  the  facts). 
This  action  was  tried  by  the  court,  trial  by 
jury  having  been  waived.  It  Is  evident  that, 
if  the  findings  of  the  court  are  sustained  by 
the  evidence,  the  judgment  must  be  affirm- 
ed. If  the  fact  be  that  John  Slater  lived 
with  and  labored  for  the  deceased  as  a  serv- 
ant, under  her  promise  to  compensate  him 
for  his  services,  and  she  did  not  pay  him 
in  her  lifetime,  then  he  Is  entitled  to  recover 
the  value  of  bis  services  from  her  estate. 
This  statement  needs  no  authority  to  sup- 
port It  We  have  carefully  examined  the 
testimony,  and  have  come  to  the  conclusion 
that  the  findings  of  the  court  are  fully  sus- 
tained by  the  evidence. 

Objection  is  made  to  an  amendment  of  the 
complaint  which  was  allowed  after  the  trial 
of  the  case.  The  complaint,  as  it  stood  be- 
fore and  during  the  trial,  charged  that  the 
plaintiff's  services  were  performed  under  an 
ixpress  contract  by  which  Mrs.  Cook  agreed, 
in  return  for  such  services,  to  bequeath  to 
the  plaintiff  all  of  her  property  at  her  death, 
and  prayed  judgment  setting  over  to  the 
plaintiff  all  the  personal  property  of  the  es- 
tate. After  the  trial,  the  court  having  con- 
cluded from  the  evidence  that  Mrs.  Cook 
simply  agreed  to  compensate  the  plaintiff, 
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and  evidence  of  tbe  yalue  of  hia  aerricea 
having  been  received  witbout  ob]ecti(m,  ~hd 
amendment  was  allowed  to  the  plaintiff's 
prayer  for  relief,  so  that  it  should  pray  to 
recover  the  value  of  his  services,  in  case  he 
was  adjudged  not  entitled  to  the  whole  es- 
tate. This  amendment  was  proper.  Tbe 
amendment  was  consistent  with  the  facts 
proven  on  the  trial,  and,  had  there  been  no 
amendment,  the  Judgment  would  not  be  re- 
versed. Rev.  St  i  2886;  Porcy  v.  Leonard, 
63  Wis.  353,  24  N.  W.  78.  Judgment  af- 
firmed. 


DAVIS  T.  CHICAGO,  M.  &  ST.  P.  RY.  CO.i 
(Supreme  Court  of  Wlaconain.    April  14, 1896.) 

COMMOK  CaRBIBRS  —  INORIBB  TO  PaSSBNOEKS  — 
EXBMmOSS  PBOM  lilABILITT  —  INTBRSTITB 
COMIIBBCE — CoHJtON  LaW— SPECIAL  VbBDIOT — 
ThIAL — ISISTBUCTIOHS — UrSCONnOOT  OF  COONSEU 

1.  A  stipulation  by  a  common  carrier  In 
conti^cts  for  interstate  carriage  for  exemption 
from  liability  for  injuries  to  a  passenger  caus- 
ed by  the  negligence  of  its  employGs  is  void  at 
common  law,  as  against  public  policy. 

2.  In  the  absence  of  legislation  by  the  fed- 
eral government  as  to  the  validity  of  stipula- 
tions by  a  common  carrier  for  exemption  from 
iiabiiity  for  injuries  to  passengers,  in  contracts 
for  interstate  carrisgc,  their  validity  is  to  be 
determined  by  the  common  law. 

8.  In  an  action  by  a  passenger  for  personal 
Injuries  received  in  a  derailment  accident, 
plaintiff  claimed  that  the  injuries  were  caused 
iiy  the  negligence  of  defendant  in  the  repsir  of 
its  trade,  whereas  defendant  claimed  that  it 
was  due  to  the  wrongful  act  of  third  persons 
in  placing  an  obstruction  upon  the  tradf. 
There  was  evidence  to  support  each  claim. 
Held,  that  a  special  verdict  merely  finding  that 
defendant  was  negligent  in  the  repair  of  the 
trade,  and  that  defendant  was  guilty  of  negli- 
gence which  occasioned  the  injuries,  does  not 
suffidentiy  show  that  the  negligence  in  the  re- 
pair of  the  tracks  was  the  proximate  cause  of 
the  injuries. 

4.  The  court  should  have  instructed  that 
it  was  not  enough  to  prove  that  the  injury  to 
the  plaintiff  was  the  natural  consequence  of 
the  negligence  of  the  defendant,  but  that  it 
must  also  have  been  the  probable  consequence, 
and  that  the  injnir  might  have  been  reasonably 
foreseen  with  ordinary  intelligence. 

6.  Where  a  fact  is  shown  by  the  uncontra- 
dicted testimony  of  a  witness,  and  the  counsel 
for  the  opposing  party,  in  his  argument,  states 
nnqnalifiealy  that  such  fact  was  not  shown, 
the  court,  at  the  request  of  the  other  jparty, 
•liould  instruct  that  such  fact  was  estabushed. 
and  that  the  jury  could  not  find  to  the  con- 
trary. 

Appeal  from  drcult  court,  Dane  county; 
Robert  G.  Slebedcer,  Judge. 

Action  by  William  M.  Davis,  a^tnat  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

This  was  an  action  to  recover  damages  for 
a  personal  Injury  received  by  the  plain- 
tiff at  or  near  Coon  Rapids,  Iowa,  June  16, 
1894,  while  he  was  traveling  on  the  passen- 
ger train  of  the  defendant  company,  by  rea- 
son of  the  derailment  of  the  cars  caused  by 
the  negligence  of  the  company,  in  that  its 
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track,  railroad  bridge,  roadbed,  ties,  frog, 
and  appliances,  to  the  distance  of  100  feet 
over  and  to  the  westward  of  Coon  river, 
about  half  a  mile  east  of  the  village  of  Cooit 
Rapids,  were  out  of  r^alr,  defective,  and 
unsafe,  especially  at  the  place  where  the 
train  was  derailed  and  wrecked,  and  various 
defects  were  specifically  alleged,  among 
others  that  the  frog  at  the  bridge  was  old, 
worn,  and  defectively  constructed;  that  the 
cross-ties  in  the  roadbed  were  old  and  rot- 
ten, so  that  they  did  not  hold  tbe  spikes 
driven  into  them  to  keep  the  rails  in  place, 
and  80  that  there  was  not  sufficient  support 
to  the  rails;  that  the  rails  were  too  light, 
and  old  and  worn;  that  the  roadbed  was 
rough  and  uneven,  and  was  not  sufflclent 
support  to  the  rails  and  ties,  and  to  form  a 
safe  track  for  trains;  that  the  bridge  across 
the  river  was  constructed  of  Insufficient  ma- 
terials, and  built  on  inaufflclent  piling;  that 
the  construction,  ftamewoi^  and  founda- 
tion of  the  bridge  were  not  of  sufficient 
strength  to  support  tbe  weight  of  the  train, 
so  that  the  bridge  and  trestlework  approach- 
ing it  gave  way  and  fell,  throwing  the  train 
and  car  in  which  the  plaintiff  was  riding 
down  the  embankment  and  into  the  river; 
that  such  defective  condition  of  the  roadbed, 
bridge,  and  track  had  existed  for  a  long 
time  prior  to  the  accident  to  the  knowledge 
of  the  defendant.  The  defendant  in  its  an- 
swer, admitted  the  derailment  of  the  train, 
and  that  the  plaintiff  had  received  some  in- 
juries In  consequence,  but  put  In  issue  the 
extent  of  such  injuries,  and  denied  that  the 
plaintiff's  injuries  were  caused  by  any  fault 
or  negligence  on  its  part,  or  on  the  part  of 
any  of  its  agents,  servants,  etc.  It  was 
set  up  that  the  plaintiff  was  being  carried 
by  the  defendant  under  a  contract  entered  in- 
to at  Richland  Center,  Wis.,  for  the  trans- 
portation of  three  cars  of  cattle  from  said 
Richland  Center  to  Council  Bluffs  station, 
Iowa,  and  a  return  ticket  and  imder  tbe 
terms  and  conditions  of  which  the  plaintiff 
was  iiassed  and  rode  on  the  train  in  which 
said  three  cars  were  transporied,  as  the  per- 
son in  charge  of  the  stock;  that  at  Council 
Bluffs,  pursuant  to  tbe  terms  of  the  con- 
tract the  plaintiff  applied  for  transportation 
of  himself,  in  return  from  tlrnt  place  to  said 
Richland  Center,  and  received,  pursuant  to 
such  contract,  a  drover's  return  ticket  be- 
tween said  points,  subject  to  the  conditiou 
that  In  accepting  the  same,  the  plaintiff 
agreed  to  "assume  all  risks  of  accidents,"  and 
that  the  defendant  "shall  not  be  liable  under 
any  circumstances,  whether  of  negligence  by 
their  agents,  or  otherwise,  for  any  injury  to 
me  [him],  or  for  any  loss  or  damage  to  my 
[his]  property";  and  that  while  traveling 
on  such  return  ticket,  the  derailment  of  the 
cars  and  injury  to  the  plaintiff  occurred. 
Evidence  was  given  at  the  trial  showing 
that  the  plaintiff,  at  the  time  of  tbe  acci- 
dent was  being  carried  on  the  defendant's 
train  under  such  return  drover's  ticket  con- 
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talning  a  stlpal&tloii  as  above  stated.  Tbe 
erideace  was  that  the  train  In  question,  the 
fast  Tesdboled  train,  going  east  to  Chicago, 
consisting  of  an  engine,  tender,  mail  car,  a 
combination  baggage  and  express  car,  smok- 
ing car,  chair  car,  and  three  sleeping  cars, 
attached  In  the  order  named,  was  derailed, 
and  ran  oS  the  track  and  over  the  em- 
banlcment,  with  the  exception  of  the  two 
rear  sleepers,  as  it  approached  the  bridge 
across  Coon  river,  about  half  a  mile  east 
of  Coon  Rapids  station,  about  10  o'clock  at 
night;  and,  by  reason  of  this,  the  plain- 
tiff, who  was  riding  in  the  smoking  car,  re- 
ceiTed  the  injury  of  which  he  complained. 
The  approach  to  the  bridge  from  the  depot 
west  at  It  ia  over  a  trestle  148  feet  long. 
Three  switch  tracks  enter  the  main  track 
between  the  depot  and  bridge,  two  from  the 
(outb,  and  one  from  the  north,  numbered 
from  the  bridge  -west;  namely:  No.  1,  "sonth 
gravel  track,"  commences  at  the  bridge 
tmss,  and  runs  southwest;  No.  2,  called 
'high  track,"  commences  29  feet  west  of  the 
west  end  of  the  trestle,  and  runs  in  a  south- 
westerly direction;  and  No.  3,  called  "north 
gravel  track,"  commences  138  feet  west  of 
the  west  end  of  the  trestle,  and  runs  in  a 
northwesterly  direction.  There  was  a  guard 
nil  and  frog  80  feet  west  of  the  switch 
stand,  for  this  track.  The  bridge  was  a 
Howe  truss  bridge,  138  feet  long,  and  37 
feet  above  the  water,  and  the  east  end  of 
It  was  about  500  feet  east  of  said  frog  and 
goard  rail  The  track  gave  way,  and  the 
bridge  fell  while  the  train  was  passing  over 
it.  and  part  of  the  train  was  thus  thrown  In- 
to the  river,  and  part  of  it  down  the  em- 
bankment, or  over  the  side  of  the  trestle,  to 
the  north  side,  the  rear  sleeper  and  the 
hind  tmck  of  the  second  aleper  remaining 
on  the  track.  There  was  a  conflict  of  evi- 
dence as  to  the  cause  of  the  wreck,  the 
plaiutlff  claiming  that  as  the  track  gave 
way  and  the  bridge  fell,  derailing  the  train, 
the  presumpticm  was  tliat  the  track  and 
bridge  were  insufficient,  and  that  such  in- 
snffidency  was  due  to  the  negligence  of  the 
defendant;  and  he  produced  evidence  tending 
to  show  that  the  track  was  insuificlent,  and 
that  the  derailment  was  caused  thereby; 
that  the  north  rail  of  the  main  track  was 
com  from  the  track  immediately  west  of  the 
trestle,  causing  some  of  the  cars  to  roll  over 
the  north  side  of  the  embankment  and  tres- 
tle, and  precipitating  some  one  of  them 
against  the  comer  of  the  bridge  while  the 
train  was  in  motion.  Considerable  evidence 
was  directed  to  the  method  of  construction 
of  the  roadlied,  which  had  been  in  use  11 
rears,  and  Its  condition  at  the  place  of  the 
wreck.  There  was  evidence  tending  to  show 
that  there  were  rotten  ties  tn  the  track, 
mostly  near  the  trestlework,  or  within  60 
or  70  feet  of  it;  that  there  were  eight  or 
nine  rotten  ties  all  along  there.  One  witness 
said  he  noticed  one  or  two  rotten  ties,  some- 
what rotten;  another,  that  be  saw  eight  or 
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nine  near  the  west  end  of  the  trestle.  The 
aBxith  rail  was  not  disturbed  until  the  trestle- 
work  was  reached.  Another  witness  testi- 
fied that  he  saw  five  or  six  rotten  ties  in  all, 
and  one  was  so  rotten  that  he  was  able  to 
run  his  cane  Into  it;  this  was  the  only  one 
that  was  rotten  or  bad;  another,  that  sever- 
al ties  were  apparently  rotted  where  the 
spikes  were  torn  out,  perhaps  10  or  12;  an- 
other, that  he  had  been  frequently  at  the 
track  during  the  spring  before  the  accident, 
and.  In  the  afternoon  of  the  day  of  the  acci- 
dent, he  observed  three  or  four  rotten  ties. 
He  was  the  only  one  who  testified  to  seeing 
any  rotten  ties  before  the  accident  Other 
witnesses  testified  to  having  noticed  rotten 
ties  in  about  the  numbers  already  stated, 
after  the  accident  The  defendant  contend- 
ed that  the  wreck  was  caused  by  an  oak  tie 
placed  by  some  discharged  laborers  at  the 
west  end  of  the  guard  rail  between  it  and 
the  rail,  between  the  time  the  east-bound 
freight  train  that  preceded  this  passenger 
train  about  40  minutes  ran  over  the  main 
track,  and  the  coming  of  the  passenger  train. 
This  tie  was  found  under  the  rear  sleeper, 
between  the  main  rail  and  guard  rail;  and 
It  bad  been  broken  and  slivered  up  consider- 
ably, the  pieces  matching  and  fitting  to  the 
tie  from  which  they  so  appeared  to  have 
been  broken.  Evidence  was  given  of  nu- 
merous facts  and  circumstances  to  show 
that  the  train  had  been  derailed  by  the  tie  so 
placed  between  the  guard  rail  and  main 
rail,  as  that  the  west  end  of  the  guard  rail 
had  been  sprung  or  shoved  to  the  north,  the 
guard  rail  braces  broken,  and  the  main  rail 
somewhat  sprung  to  the  south.  Other  evi- 
dence of  the  condition  and  marks  oa  the 
track  and  ties  was  relied  on.  From  about 
75  feet  of  the  west  end  of  the  trestle,  east- 
ward, the  track  wa«  torn  np,  rails  torn  loose 
and  thrown  down  the  embankment  ties  torn 
out  spilt,  and  broken,  the  embankment  torn 
up,  the  cross-ties  or  timbers  of  the  trestle 
leading  to  the  Howe  truss  disturbed  and 
broken,  and  the  truss  broken  and  in  the  bed 
of  the  river.  Evidence  was  given  to  rebut 
the  case  of  the  plaintiff  in  respect  to  rot- 
ten ties,  and  to  show  that  the  track  was 
properly  constructed  and  in  good  condition; 
that  the  fall  before  the  wreck,  the  track 
from  the  trestle  west  had  been  carefully  In- 
spected, and  all  unsound  ties  removed,  and 
replaced  with  new  oak  ties.  The  road  mas- 
ter, the  foreman,  the  two  section  foremen, 
and  the  superintendent  testified,  in  sub- 
stance, that  the  track  was  in  good  condition 
before  the  wredt.  and  to  having  been  over 
It  almost  dally,  and  some  of  them  oftener. 
Superintendent  Ooodnow  testified  to  having 
made  a  careful  inspection  24  days  before  the 
wreck,  on  foot,  and  that  "the  track  was  In 
good  shape,— In  good  condition.  The  ties  were 
sound  and  well  ballasted,— well  filled  with 
ballast.  The  rails  were  in  good  surface,  and 
the  drainage  good."  The  foreman  Crabbs 
made  an  inspection  on  foot  on  the  day  of  th« 
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accident,  and  testified  that  the  ties  and  ev- 
erything else  were  in  good  condition.  The 
evidence  in  respect  to  the  alleged  claims  of 
the  partlea  as  to  the  cause  and  circumstan- 
ces of  the  wreck  was  very  elaborate,  cover- 
ing nearly  300  printed  pages.  The  court  in- 
structed the  jury  that  the  testimony  estab- 
lished beyond  dispute  that  the  engine  and 
cars  were  in  good  condition,  properly  equip- 
ped, and  the  engineer  and  conductor  were 
competent  men.  Evidence  was  given  to  the 
effect  that  three  laborers  were  discharged 
from  the  gravel  pit  three  days  before,  and 
that  the  leader  of  them  made  threats  that  he 
would  ditch  the  train;  that,  if  the  company 
did  not  pay  him  and  give  him  a  pass  to 

Chicago,  they  would  catch  h 1.    About  45 

minutes  before  the  wreck,  O.  B.  Trlplett, 
hotel  keeper  at  the  station,  passed  tlirough 
the  bridge  and  over  the  trestle  towards  the 
station;  and,  when  not  far  along  the  track, 
he  saw  an  object  on  the  track  ahead;  and, 
approaching  within  about  60  feet  of  It,  he 
saw  it  was  four  men,  and  they  started  down 
the  side  of  the  grade,  and  went  behind  a 
clump  of  Cottonwood  bushes;  and,  as  he 
went  on,  he  looked  back,  and  they  still  re- 
mained behind  these  bushes,  and  were  about 
70  feet  west  of  the  guard  rail  mentioned. 
There  was  a  special  verdict,  finding:  (1) 
The  engine  was  not.  nor  any  part  of  it,  off 
the  track  west  of  the  trestle.  (2)  The  road- 
bed from  the  westend  of  thetrestle  to  switch 
stand  No.  3,  on  the  north  side  of  the  main 
track,  was  of  a  proper  and  sufficient  widtii. 
{Sf  The  ties  of  the  track  from  the  west  end 
of  the  trestle  to  switch  stand  No.  3  were 
not  in  good  condition  at  tl«e  time  of  the 
wreck.  (4)  The  rails,  switches,  end  frogrs 
from  the  west  end  of  the  trestle  to  the  guard 
rail  of  switch  No.  3  were  in  good  condition 
at  the  time  of  the  accident  (5)  The  train 
was  running  at  the  time  it  approached  the 
place  of  the  accident  at  about  the  usual  rate 
of  speed.  (6)  The  engineer  was  not  guilty 
of  any  negligence  which  caused  the  car 
wherein  plaintifC  was  riding  at  the  time  of 
the  accident  to  leave  the  track,  and  to  fall 
over  the  embankment  (7)  The  defendant 
company  was  guilty  of  negligence  which  oc- 
casioned the  injury  to  the  plaintiff.  (8)  If 
the  plaintiff  was  entitled  to  Judgment,  his 
damages  were  assessed  at  $4,000.  The  de- 
fendant moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
to  the  evidence;  that  the  answers  1,  3,  and 
7  were  contrary  to  and  unsupported  by  evi- 
dence; that  the  court  erred  in  refusing  to 
direct  a  verdict  for  the  defendant;  and  that 
the  court  erred  in  its  charge  to  the  Jury. 
The  motion  was  denied,  and  the  plaintiff 
had  Judgment  on  the  verdict,  from  which 
the  defendant  appealed. 

Burton  Hanson  and  George  W.  Bird,  for 
appellant.    P.  H.  Fay,  for  respondent 

PINXEY,  J.  (after  stating  the   facta).     1. 
We  think  that  the  evidence  on  the  part  of 


the  plaintiff  was  sufficient  to  require  that  the 
case  should  be  submitted  to  the  Jury  on  some, 
at  least  ot  the  allegations  of  negligence;  and 
that  the  defendant's  motion  for  a  nonsuit  and 
its  request  that  the  Jury  be  instructed  to  find 
a  verdict  for  the  defendant  were  properly 
denied.  As  we  have  arrived  at  the  conclusion 
that  there  must  be  a  new  trial,  we  will  ab- 
stain from  any  discussion  of  the  evidence, 
and  content  ourselves  with  stating  that  the 
case  was  clearly  one  for  the  jury,  under  prop- 
er Instructions  as  to  the  law,  to  determine 
whether  the  claim  of  the  plaintiff  or  that  of 
the  defendant  as  to  the  cause  of  the  accident 
was  the  true  one.  There  is  a  question  of  law 
presented  by  these  motions,  whether  by  the 
contract  between  the  plaintiff  and  the  com- 
pany, and  the  terms  of  the  "drover's  return 
ticket"  issued  under  it  upon  which  he  was 
riding  at  the  time  of  the  accident,  the  plain- 
tiff is  precluded  from  maintaining  his  ac- 
tion, upon  the  ground  that  he  had  "assumed 
aU  risks  of  accident,  and  expressly  agreed 
that  the  company  shall  not  be  liable  under  any 
circumstances,  whether  <rf  negligence  by  their 
agents  or  otherwise,  for  any  injury  to  me." 
This  stipulation  was  part  of  an  entire  con- 
tract made  in  Wisconsin,  to  be  performed  in 
part  in  Wisconsin  and  in  part  in  Iowa.  It  is 
very  well  established  in  this  state  that  a  con- 
tract for  such  an  exemption  from  liability  by 
a  common  carrier  is  void,  as  against  public 
policy.  The  defendant  could  not,  by  any 
agreement  however  plain  and  explicit,  wholly 
relieve  Itself  from  liability  for  injuries  caused 
by  its  negligence  or  the  negligence  of  its 
agents  or  employes.  Abrams  v.  Railway 
Co.,  87  Wis.  485,  58  N.  W.  780,  and  cases 
cited.  The  validity  of  such  a  stipulation 
was  fully  considered  in  that  case,  and  very 
many  authorities  were  referred  to  holding 
against  the  validity  of  such  an  exemption; 
and  the  doctrine  of  the  case  of  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  in  which  the  ques- 
tion of  the  validity  of  an  exemption  In  sub- 
stance the  same  as  the  present  case  was  elab- 
orately considered,  was  approved  and  follow- 
ed, and  the  conclusion  was  reached  that  a 
railroad  company  could  not  thus  abdicate  the 
essential  duties  of  its  employment  of  careful- 
ness and  fidelity  as  a  common  carrier.  This 
is  In  accordance  with  previous  decisions  of 
this  court  there  referred  to,  and  the  law  was 
held  to  be  the  same  in  the  state  of  Iowa  (Hart 
V.  Railway  Co.,  «»  Iowa,  490,  29  N.  W.  597); 
so  that  both  by  the  law  and  public  policy  of 
the  place  where  made  and  the  states  within 
which  the  contract  was  to  be  performed,  the 
provision  in  question  was  void,  and  it  can 
afford  no  protection  to  the  defendant  in  this 
action.  We  think  it  plain  that  the  interpreta- 
tion and  validity  of  this  provision  are  to  be 
governed  by  the  law  of  Wisconsin,  where  it 
was  made,  as  it  does  not  appear  that  the  par- 
ties intended  to  be  bound  by  the  law  of  any 
other  state  or  country  in  respect  to  the  con- 
tract Liverpool  &  G.  W.  Steam  Co.  v. 
Pbenix  Ins.  Co.,  129  U.  S.  397,  450,  9  Sup.  Ct 
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469,  and  cases  there  cited.  This  result  is  in 
accord  witb  tlie  common  law  and  principles 
of  poblic  policy  in  all  the  states.  The  proposi- 
tion that  resort  cannot  be  had  to  the  common 
law  to  determine  the  validity  of  a  contract 
for  Interstate  carriage  or  transportation,  in 
the  absence  of  any  legislation  to  the  contrary 
bf  congress  under  its  power  to  regulate  com- 
merce, is,  we  think,  without  support  in  reason 
or  adjudicated  cases.  Until  congress  shall 
act  in  the  premises,  It  is  competent  for  the 
parties  to  make  any  agreement  on  the  subject 
not  Told  as  against  the  principles  of  the  com- 
mon law  and  public  policy,  to  which  resort  may 
be  had  as  the  law  of  the  contract,  in  deter- 
mining the  validity  of  any  of  its  provisions. 
Transportation  companies,  by  reason  of  their 
control  over  the  carrying  trade,  caimot  be  al- 
lowed to  exact  any  stipulation  they  may 
choose,  and  arrogate  to  themselves  the  right 
to  resnlate  commerce,  in  defiance  of  the 
common  law  and  settled  principles  of  public 
policy.  The  invalidity  of  such  stipulations  in 
contracts  relative  to  interstate  transportation 
has  been  declared  in  very  many  cases  in 
which  the  principles  laid  down  in  Railroad  Co. 
T.  liockwood,  17  Wall.  357,  have  been  applied. 
In  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co..  129  U.  S.  897,  439,  9  Sup.  Ct.  469,  it 
was  said  that  "by  the  common  law  of  Eng- 
land and  America,  before  the  Declaration  of 
Independence,  recognized  by  the  weight  of 
English  authorities  for  half  a  century  after- 
wards,.and  upheld  by  decisions  of  the  highest 
courts  of  many  states  of  the  Union,  common 
carriers  could  not  stipulate  for  Immunity  for 
their  own  or  their  servants'  negligence.  The 
constitutional  gnwt  tocongressof  the  power  to 
regulate  commerce  did  not  supersede  or  dis- 
place the  common  law,  but  conferred  upon 
congress  the  power  to  make  such  regulations 
as  in  its  wisdom  It  saw  fit;  and,  until  con- 
gress acts  in  the  premises,  the  principles  of 
the  common  law  governing  such  contracts 
will  necessarily  apply,  and  cannot  be  regard- 
ed as  obnoxious  to  the  objection  that  they  are 
regulations  of  commerce,  within  the  meaning 
of  the  constitutional  provision.  In  the  case  last 
cited.  It  Is  Miid  that  the  case  of  Railroad  Co. 
▼.  Lockwood  "rests  upon  the  doctrine  that  an 
express  stipulation  by  any  common  carrier 
tot  hire,  in  the  contract  of  carriage,  that  he 
shall  be  exempt  from  liability  for  losses  caus- 
ed by  the  negligence  of  himself  or  his  serv- 
ants, is  unreasonable,  and  contrary  to  public 
policy,  and  consequently  void.  And  such  has 
always  been  the  understanding  of  this  court, 
expressed  In  several  later  cases,"  there  cit- 
ed. Hart  V.  Railroad  Co..  112  U.  S.  331.  338, 
5  Sup.  Ct  151;  Railroad  Go.  v.  Pratt.  22  Wall. 
123.  134;  Railroad  Co.  t.  Btevens,  96  U.  S. 
G55;  Bank  of  Kentucky  ▼.  Adams  Exp.  Co.. 
93  U.  S.  ISl;  Phcenix  Ins.  Co.  v.  Brie  &  W. 
Tran^i.  Co.,  117  U.  S.  322,  6  Sup.  Ot.  760, 1176. 
These  are  full  and  Instructive  cases  showing 
that  the  provision  In  question  relied  on  by  the 
defendant  to  exemirt  It  from  liability  to  the 
plaintiff  is  void. 


2.  The  special  verdict  in  this  case  Is  fatally 
defective,  in  that  the  question  as  to  what  was 
the  proximate  cause  of  the  Injury  to  the 
plaintiff  is  not  substantially  answered  by  it 
The  third  finding,  that  the  ties  of  the  track 
from  the  west  end  of  the  trestle  to  switch 
stand  No.  3  were  not  in  good  condition  at  the 
time,  does  not  attribute  the  accident  to  that 
cause;  nor  does  the  seventh  finding,  that  the 
defendant  company  was  grnilty  of  negligence 
which  occasioned  the  injury  to  the  plaintiff, 
meet  the  requirements  of  the  rule.  The  ver- 
dict leaves  the  question  of  the  proximate 
cause  of  the  wreck  unanswered.  "A  special 
verdict  la  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court" 
Rev.  St  §  2857.  Whether  the  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  plaintiff's  injury  was  a  vital  question, 
and  one  sharply  litigated;  and  the  defendant 
had  a  right  to  have  that  question  submitted 
to  the  Jury,  and  passed  on  by  the  special 
verdict  Unless  it  is  snbstantlaily  answered 
by  the  v«^ct  no  Judgment  can  be  given  on 
it  and  a  new  trial  will  be  necessary.  Kertc- 
hof  V.  Paper  Co.,  68  Wis.  674,  32  N.  W.  766; 
Kreuziger  v.  Railway  Co.,  73  Wis.  158,  40 
N.  W.  657;  McGowan  v.  Railway  Co.,  91  Wis. 
147,  64  N.  W.  891.  The  question  here  was 
whether  the  n^Ugence  of  the  defendant  was 
the  proximate  cause  of  the  plaintiff's  injury, 
the  defendant's  case  going  to  show  that  it 
was  not,  but  that  the  proximate  cause  was 
an  entirely  independent  and  adequate  one, 
for  which  the  defendant  was  not  in  any  way 
resimnslble.  It  was  not  enough  to  entitle  the 
plaintiff  to  recover  to  show  that  his  injury 
was  the  natural  consequence  of  the  negli- 
gent act  or  omission  of  the  defendant;  but 
it  must  have  appeared  that,  under  all  the  cir- 
cumstances, it  might  reasonably  have  been  ex- 
pected that  such  an  Injury  would  result  A 
mere  failure  to  ward  against  a  result  which 
could  not  have  been  reasonably  expected  is 
not  negligence.  Atkinson  v.  Transportation 
Co.,  60  Wis.  141,  156,  18  N.  W.  764;  Railroad 
Co.  V.  KeUogg,  94  U.  S.  469.  As  was  said  in 
McOowan  V.  Railway  Co.,  supra:  "The  plain- 
tiff was  not  entitled  to  recover  merely  be- 
cause the  Injury  he  had  received  was  in  con- 
sequence of  the  defendant's  track  and  road- 
bed having  not  been  maintained  and  kept  in 
repair.  In  order  to  warrant  a  recovery,  it 
must  have  appeared  that  its  failure  in  this 
resi)ect  was  the  result  of  negligence  on  its 
part,  and  that  a  person  of  ordinary  intelli- 
gence might  have  expected,  as  the  result  of 
such  negligence,  that  such  an  injury  would 
occur.  •  *  •  The  gist  of  the  action  is  neg- 
ligence on  the  part  of  the  defendant  and  the 
relation  of  cause  and  effect  could  be  estab- 
lished only  by  showing  that  the  negligent 
act  or  omission  of  the  defendant  caused  the 
injury,  and  was  its  proximate  cause."  As 
was  said  in  Block  v.  Railway  Co.,  89  Wis. 
378,  61  N.  W.  1101:  "The  negligence  is  not 
the  proximate  cause  of  the  accident,  unless, 
under  all   the  circumstances,   the  accident 
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might  have  been  reasonably  foreseen  by  a 
man  of  ordinary  Intelligence  and  prudence. 
It  Is  not  enough  to  prore  that  the  accident  is 
the  natural  consequence  of  the  negligence.  It 
must  also  hare  been  the  probable  conse- 
quence." Barton  t.  Society,  83  Wis.  19,  52 
N.  W.  1129;  Huber  v.  Railway  C!o.  (at  the 
present  term)  66  N.  W.  708;  Craven  v.  Smith, 
80  Wis.  119,  61  N.  W.  317;  Gulnard  v.  Knapp- 
Stout  &  Co.,  90  Wis.  129,  62  N.  W.  625.  The 
defendant  owed  to  the  public  the  duty  of  a 
very  high  degree  of  vigilance  and  care  in  the 
structure.  Inspection,  repair,  and  manage- 
ment of  Its  track;  and  It  gave  evidence  tend- 
ing to  show  that  it  had  performed  this  duty, 
and  had  no  reasonable  ground  to  expect  such 
an  accident  The  seventh  finding  of  the  spe- 
cial verdict  goes  no  further  than  to  find 
that  the  accident  was  the  natural  conse- 
quence of  the  defendant's  negligence,  and 
does  not  find  that  the  plaintiff's  accident  was 
the  probable  consequence  of  such  negligence, 
or  that  such  negligence  was  its  proximate 
catise;  nor  does  this  finding  refer  in  any 
manner  to  the  third  finding,  in  respect  to  the 
ties  not  being  in  good  condition,  as  connect- 
ed with  or  the  cause  of  the  accident  Such 
a  defect  in  the  verdict  can  be  supplied  by  ref- 
erence to  the  evidence  only  in  case  the  evi- 
dence relied  on  for  that  purpose  is  uncon- 
tradicted. Hutchinson  v.  Railway  Co.,  41 
Wis.  553;  Sheehy  v.  Duffy,  89  Wis.  12,  61  N. 
W.  295.  But  such  was  not  the  present  case. 
In  Abrams  v.  Railway  Go.,  87  Wis.  485,  58 
N.  W.  780,  there  was  no  dispute  as  to  the 
proximate  cause  of  the  death  of  the  horses, 
and  DO  question  was  made  as  to  the  sufilcien- 
cy  of  the  verdict.  The  case  turned  wholly 
upon  the  validity  of  the  stipulation  exempt- 
ing the  company  from  liablHty  for  injuries 
caused  by  its  own  negligence,  and  limiting 
the  amount  of  its  liability  therefor. 

3.  Whether  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  plaintiff's  In- 
jury was  a  vital  question  in  dispute,  and  it 
was  Important  that  the  court,  in  Its  charge  to 
the  jury,  should  have  instructed  them  as  to 
the  law  in  this  respect,  explaining  in  what 
aspects  of  the  case  the  defendant's  negli- 
gence could  be  considered  as  the  proximate 
cause  of  the  plaintiff's  injury.  The  charge 
of  the  court,  like  the  special  verdict,  does  not 
deal  with  this  question  at  all.  In  submitting 
the  question,  "Was  the  defendant  company 
guilty  of  negligence  which  occasioned  the 
injury  of  the  plaintiff?"  the  court  said  only: 
"That  is  a  question  for  you  to  answer,  and  if 
you  find  the  company  was  guilty  of  negli- 
gence in  this  case,  which  Injured  the  plaintiff, 
your  answer  will  be,  'Tea.'  If  you  find  it  was 
not  guilty  of  negligence,  then  your  answer 
will  be,  'No.' "  This,  in  substance,  was  all 
the  charge  contained  on  the  subject;  and,  as 
applied  to  the  evidence,  the  instruction  was 
an  inadequate  and  misleading  one,  for  it 
entirely  Ignored  the  rule  that  It  was  not 
enough  to  prove  that  the  injury  of  the  plain- 
tiff was  the  natural  consequence  of  the  negli- 


gence of  the  defendant,  but  that  it  must 
also  have  been  the  probable  consequence, 
and  that,  under  all  the  circumstances,  such 
an  Injury  might  have  been  reasonably  fore- 
seen by  a  man  of  ordinary  Intelligence  and 
prudence.  This  was  an  error  plainly  preju- 
dicial to  the  defendant  and  requires  a  re- 
versal of  the  judgment 

4.  In  the  argument  of  plaintiff's  counsel  to 
the  jury,  he  contended  that  no  threats  were 
made  by  one  of  the  discharged  laborers, 
named  Mike  Camp,  and  ttiat  no  person  was 
seen  near  the  place  of  the  accident  about 
half  an  hour  t>etore  the  wreck,  as  claimed 
by  the  defendant;  whereupon  the  defend- 
ant's counsel  asked  the  court  to  instruct  the 
Jury  "that  it  is  a  fact  established  by  the 
testimony  that  Mike  Gamp  made  the  threats 
testified  to,  and  tliat  four  persons  were  seen 
near  the  place  of  the  accident  about  half 
an  hour  prior  to  this  wreck,  and  you  are  not 
at  liberty  to  find  to  the  contrary."  This  in- 
struction was  refused.  The  facts  stated  in 
the  instruction  were  testified  to  by  witnesses 
of  apparent  intelligence  and  credibility,  who 
were  In  no  way  impeached  or  contradicted. 
The  plaintiff's  counsel,  under  the  circum- 
stances, bad  no  right  to  make  such  an  un- 
fair and  reckless  assertion,  and  the  only 
method  of  counteracting  the  injurious  effect 
of  this  manifest  impropriety  was  by  ask- 
ing for  the  instruction  as  soon  as  the  occa- 
sion for  it  occurred.  We  think  that  the  in- 
struction should  have  been  given.  .Under 
the  circumstances  stated,  the  jury  would 
have  no  right  capriciously  to  discredit  the 
testimony;  and  the  court  should  have  in- 
structed the  jury  as  requested,  thus  correct- 
ing the  Injurious  consequences  of  the  im- 
proper assertion.  It  is  not  to  be  tolerated 
that  counsel,  by  reckless  or  unfounded  state- 
ments, shall  rule  the  course  of  the  trial,  and 
injuriously  affect  its  result. 

Several  other  questions  were  argued;  but, 
as  they  may  not  arise  on  a  retrial,  we  de- 
cline to  intimate  any  opinion  in  respect  to 
them.  The  judgment  of  the  circuit  court  Is- 
reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


JOHN  V.  PARWELL  CO.  r.  ARTHUR. 

(Supreme  Court  of  Wisconsin.     April  14,  1896.) 
AssioNMBST  roK  BsNEFiT  or  Cbbditors — Reqoi- 

8ITES— B(lNl). 

Under  Rev.  St.  §§  109i-169C,  providing 
that  all  voluntary  assignmonts  shall  be  void 
unless  the  assignee  delivers  to  the  proper  offi- 
cer a  bond,  duly  executed,  with  two  or  more 
sureties,  the  failure  of  the  assignee  to  sign  the 
Iioud  renders  the  assignment  void. 

Appeal  from  circuit  court  Dane  county; 
R.  G.  Slebecker,  Judge. 

Garnishment  proceedings  by  the  John  V 
Parwell  Company  against  John  H.  Arthur 
From  a  judgment  holding  the  garnishee,  he- 
appeals.    Affirmed. 
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J.  M.  Clancy  and  Bashford,  O'Connor,  Pol- 
lers &  Aylward,  for  appellant.  Lewis  & 
Briggs,  for  respondent. 

vnNSLOW,  J.  The  plaintiff  Is  a  Judgment 
creditor  of  one  C.  J.  Arthur,  and  brought 
garnishment  proceedings  against  the  defend- 
ant, Jotin  H.  Arthur,  who  was  the  assignee 
of  C.  J.  Arthur,  under  a  voluntary  assign- 
ment, and  had  in  bis  possession  a  consid- 
erable amount  of  property  under  the  assign- 
ment It  appeared  on  the  trial  that  the  as- 
signee's bond  was  not  executed  by  the  as- 
signee, hut  by  the  sureties  only,  and  the 
question  is  whether  this  fact  iuTaUdates  the 
assignment  The  statute  (Rev.  St  i  1G94) 
provides,  In  substance,  that  all  voluntary  as- 
signments shall  be  void,  as  against  cred- 
itors, unless  tbe  assignee  shall,  before  enter- 
ing on  his  trust,  deliver  to  the  proper  oftt- 
cer  a  bond,  duly  executed,  with  two  or  more 
sofficient  sureties.  This  section  has  been 
construed  by  this  court  as  meaning  that  the 
assignee  is  required  to  give  a  personal  bond; 
in  oth»  words,  tliat  he  must  sign  the  bond 
himself.  Carriage  Co.  v.  Pier,  74  Wis.  582, 
43  N.  W.  502.  The  provisions  of  sections 
1694-1696,  ns  to  the  execution  and  approval 
ot  the  assignee's  bond,  have  been  held  man- 
datory; and  it  has  been  frequently  held 
tliat  no  assignment  can  be  perfected  which 
will  be  valid,  as  against  creditors,  until  the 
provisions  have  been  complied  with.  Grever 
T.  Culver,  84  Wis.  295,  54  N.  W.  585.  These 
principles  determine  the  case.  The  assign- 
ment was  void  as  to  creditors,  and  the  Judg- 
ment so  holding  must  be  afBrmed.  Judg- 
ment affirmed. 


LEITCH  V.  CHICAGO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Wisconsin.     April  14, 1896.) 

BlILROAD    Ck>MPAHIB8— NeOUOBNCE— FaILDRB    TO 
ReSTOKS  HlQBWAt — Injcrt  at  Cross- 

1X08— Evidence. 
L  Hie  failure  of  a  railroad  company  to  re- 
move B  bank  of  earth  on  its  right  of  way,  oon- 
■isting  almost  entirely  of  a  natural  hill  through 
thp  base  of  which  the  trade  was  laid  in  a  cut, 
and  wEich  obstructed  the  view  of  an  approach- 
ing train  from  travelers  on  the  highway,  was 
not  a  failure  to  restore  the  highway  to  its  for- 
mer state  of  usefulness,  as  required  by  Rev. 
Sti  183& 

2.  £lvidence  that  a  natural  bill  existed  on 
a  railroad  right  of  way,  which  interfered  with 
a  view  ot  approaching  trains,  is  admissible  in 
»n  action  by  one  injured  at  a  crossing,  as  bear- 
ing on  the  alleged  failnre  of  the  company  to 
in  re  proper  sifnials,  but  is  not  an  independent 
giuuiid  of  negligence. 

3.  Where  the  court  charges  the  jury  to  re- 
tnm  a  verdict  for  plaintiif  on  either  of  two 
irrouDds  of  negligence  submitted  to  them,  a 
KPiifral  verdict  for  plaintiff  will  be  reversed  if 
one  of  the  grounds  was  erroneously  submitted, 
"ince  tbe  verdict  may  have  been  rendered  sole- 
If  00  that  ground. 

Appeal  from  circuit  court,  Dane  county; 
Robert  6.  Slebecker,  Judge. 

Action  by  M.  L.  Leltch  against  the  Chicago 
A  Northwestern    Itallway   Company   to    re- 


cover for  personal  Injuries  resulting  from  tbe 
alleged  negligence  of  defendant.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed 

This  Is  an  action  for  personal  Injury  at  a 
highway  crossing  of  the  defendant's  railway 
track.  The  plaintiff  was  approaching  the 
track  from  the  westward.  The  conformation 
of  the  ground  is  such  that  her  view  to  the  left 
was  obstructed,  until  she  got  very  close  to 
the  railway  track,  by  reason  of  a  high  bank 
within  tbe  rlgbt  of  way,  most  of  which  con- 
sists of  8  natural  hill,  through  the  foot  of 
which  the  railway  runs,  making  a  small  cut 
Her  horse!)  are  claimed  to  have  been  frighten- 
ed by  an  approaching  train  while  she  was 
crossing  tbe  track.  They  ran  away,  upset 
her  buggy,  and  she  was  Injured.  Two 
charges  of  negligence  are  contained  In  the 
complaint  One  is  that  the  signals  required 
by  statute  were  not  given;  the  other,  that 
the  highway  crossing  was  not  properly  restor- 
ed and  maintaiued  in  proper  condition.  Up- 
on this  subject  the  complaint  alleges:  "That 
said  crossing  was,  nevertheless,  at  ail  times 
carelessly  and  negligently  maintained  by  said 
defendant  in  violation  of  its  said  duty,  in  that 
upon  and  along  tbe  southeasterly  side 'of  said 
railroad  track,  for  several  hundred  yards  up- 
on either  side  of  said  crossing,  said  defendant 
has  at  all  times  needlessly  and  unnecessarily 
maintained  a  high  embankment,  so  construct- 
ed along  and  within  the  right  of  way  of  said 
defendant  that  a  traveler  upon  said  public 
hlghwa}  approaching  said  crossing  from  the 
south  could  not  see  a  train  approaching  said 
crossing  upon  said  railroad  track  from  either 
direction,  until  nearly  or  quite  upon  said 
crossing'  that  said  crossing,  with  said  dan- 
gerous embankment  was  thus  negligently 
maintained  by  said  defendant  upon  the  lOtb 
day  of  March,  1894,  and  for  a  long  time  prior 
and  subsequent  thereto;  and  that  by  reason 
of  said  embankment  so  wrongfully,  careless- 
ly, and  negligently  maintained  by  said  de- 
fendant the  usefulness  of  said  highway  was 
at  said  time  and  Is  unnecessarily  and  mate- 
rially Impaired,  and  its  use  by  the  public 
greatly  Interfered  with,  and  rendered  much 
less  safe  and  convenient  for  travel  than  be- 
fore the  construction  of  said  railroad  over 
the  same;  that  said  embanlAnent  is,  and  al- 
ways has  been,  wholly  unnecessary,  and  sub- 
serves no  useful  purpose  whatever,  and  tliat 
tbe  same  could  at  any  time  have  been  easily 
removed  by  said  defendant  in  such  manner 
as  to  give  persons  approaching  said  railroad 
crossing  upon  said  public  highway  a  clear 
and  unobstructe^l  view  of  said  railroad  track 
for  a  long  distanoe  upon  each  side  of  said 
crossing,  thereby  greatly  reducing  the  dan- 
ger of  frightening  horses  driven  upon  said 
highway  near  said  track,  as  well  as  the  dan- 
ger of  collision  while  attempting  to  cross  the 
same;  but  that  by  reason  of  said  embank- 
ment said  crossing  was,  upon  said  10th  day 
of  March,  1894.  and  for  a  long  time  prior  and 
subsequently  tJt.ereto,  extremely  dangerous  to 
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persons  oi  teams  traveling  upon  or  near  the 
same,  for  the  reason  that  said  embankment 
obstrupted  a  traveler's  view  of  trains  ap- 
proaching said  crossing."  At  the  trial,  evi- 
dence was  given  of  a  high  bajik  within  the 
right  of  way  and  to  the  left  of  the  highway, 
which  prevents  a  traveler  from  seeing  a  train 
coming  from  that  direction.  This  hill  is  en- 
tirely outside  of  the  limits  of  the  highway. 
Prof.  Whitney,  who  gave  evidence  on  that 
subject,  was  also  asked:  "Q.  What  is  the  sur- 
face of  the  top  of  the  bank  which  you  have 
described  north  of  the  crossing,  as  to  its 
being  a  natural  surface  or  otherwise?  (Ob- 
jected tc  by  defendant  Overruled.  Excep- 
tion by  defendant.)  A.  It  has  not  the  appear- 
ance of  a  natural  surface.  It  is  quite  irregu- 
lar with  stones  and  small  heaps.  It  is  not 
smooth  grass  award.  It  is  grassed  over.  Q. 
Has  it  ttie  appearance  of  having  been  made 
by  dirt  at  any  time  being  put  there?  (Ob- 
jected to  by  defendant  Overruled.  Excep- 
tion by  the  defendant.)  A.  The  surface  just 
at  the  top  of  tiie  slope  has  the  appearance  of 
being  higher  than  it  would  naturally  be  ex- 
pected." The  same  witness  was  also  asked 
the  following:  "Q.  State  what  amount  of  la- 
bor it  would  require  on  the  part  of  the  rail- 
road company  to  remove  the  bank  within  the 
right  oi;  way  so  as  to  give  an  unobstructed 
view  down  the  track  towards  Lodi.  (Object- 
ed to  by  defendant  Overruled.  Exception 
by  defendant.)  A.  I  made  a  rough  estimate 
of  the  number  of  cubic  yards  to  be  taken 
out  here  to  the  west  lowering  the  bank  sufB- 
dently  to  see  clearly,  and  I  think  about  three 
hundred  yards,  at  a  cost  of  about  thirty  cents 
a  yard,  or  ninety  dollars,  would  cover  the  ex- 
pense of  removing  that  and  make  the  view 
very  plain  from  all  of  those  parts  of  the 
highway  I  have  mentioned."  The  defendant 
requested  instructions  to  the  effect  that  no 
recovery  could  be  had  on  the  ground  of  fail- 
ure to  restore  the  highway  to  Its  proper  con- 
dition under  the  statute  at  the  time  of  bullying 
the  railroad:  also  to  the  effect  that  the  only 
ground  of  recovery  in  this  case  could  be  omis- 
sion to  give  the  signals  required  by  law,  if 
properly  found  to  be  the  cause  of  the  accident 
These  instructions  were  refused,  and  excep- 
tions taken.  The  trial  judge,  after  stating 
the  two  alleged  grounds  of  negligence,  char- 
ged the  jury  as  follows:  "As  you  well  know, 
the  railroad  company  has  the  right  to  con- 
struct Its  line  of  railway  across  the  land  and 
across  the  publio  highway  in  doing  so.  After 
this  is  done,  it  is  incumbent  upon  the  railroad 
company  to  restore  every  highway  upon  or 
across  which  swA  railroad  may  be  constructed 
to  its  former  state,  or  to  such  condition  that  its 
usefulness  shaU  not  be  materially  impaired. 
The  railroad  oompany  so  orossing  the  high- 
way is  required  to  exercise  ordinary  care  in 
constructing,  restoring,  and  maintaining  the 
crossing  as  a  reasonably  safe  one  in  view  of  the 
surrounding  circumstances,  and  its  use  of  the 
same,  and  the  use  the  publio  fume  a  right  to 


make  ofiteu  a  public  highway.  Under  tTiese 
requirements  of  the  law  it  is  for  you  to  deter- 
mine whether  the  defendant  did  exercise  ordi- 
nary care  in  this  respect  as  to  the  crossing  in 
question  or  not,  upon  all  tJie  evidence  in  the 
ease."  After  discnasing  the  alleged  omission 
to  give  signals  and  the  question  of  contribu- 
tory negUgence  the  court  said :  "It  is  for  you 
to  determine  the  facts  from  oM  the  testimony 
whether  the  defendant  company  was  negligent 
in  that  it  failed  to  construct  a  reasonably  safe 
crossing  at  the  place  in  question  or  not,  and 
whether  It  failed  to  give  the  signals  required 
by  law  to  be  given  by  an  approaching  train 
to  the  croEslng  or  not;  and  If  you  And  the  de- 
fendant was  guilty  of  negligence  in  both  or 
either  of  these  respects,  then  you  must  deter- 
mine whether  such  negligence  was  the  direct 
cause  of  the  injury  and  damage  to  the  plain- 
titf  or  not"  Those  parts  of  the  foregoing 
charge  in  Italics  were  excepted  to.  A  verdict 
for  the  plaintiff  was  rendered,  and  from  judg- 
ment thereon  the  defendant  appealed. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas, 
for  appellani.  La  Follette,  Roe  &  Zimmer- 
man, for  respondent 

WINSLOW,  .1.  As  stated  in  the  foregoing 
statement  of  facts,  there  were  two  grounds  of 
negligence  claimed  by  the  plaintlft:  First 
that  the  defendant  had  failed  to  restore  the 
highway  to  its  former  condition  of  usefulness, 
and  to  so  maintain  it;  and,  second,  that  the 
defendant's  employ6s  failed  to  give  the  prop- 
er warning  signals  when  approaching  the 
highway  with  their  engine.  Both  of  these 
alleged  grounds  of  negligence  were  submitted 
to  the  jury,  and  they  were  told,  substantially, 
that  if  they  found  negligence  in  either  respect 
which  was  the  direct  cause  of  the  Injury  they 
should,  in  the  absence  of  contributory  negli- 
gence, return  a  verdict  for  the  plaintiff.  This 
was  clearly  error.  There  was  absolutely  no 
evidence  of  any  failure  to  restore  the  high- 
way to  its  former  condition,  as  required  by 
section  1836,  Rev  St,  so  far  as  it  Is  physical- 
ly possible  to  do  so  when  a  railroad  Is  con- 
structed across  a  highway.  The  only  defect 
or  change  in  the  condition  of  the  highway  se- 
riously claimed  is  that  a  bank  existed  along 
the  right  of  way,  and  entirely  outside  of  the 
highway,  which  obstructed  the  view  of  an 
approaching  train  to  travelers  approaching 
the  track  from  the  direction  in  which  the 
plaintiff  approached.  This  bank  consisted  al- 
most entirely,  if  not  entirely,  of  a  natural 
hill,  through  the  base  of  which  the  track  was 
laid  in  a  cut  The  failure  to  remove  this 
hill  cannot  In  any  fair  or  reasonable  sense,  be 
said  to  be  a  failure  to  restore  the  highway  to 
its  former  condition  of  usefulness.  It  was 
proper  to  show  that  the  bank  existed,  and  to 
show  tha*  it  interfered  vsith  the  view  of  an 
approaching  train.  This  evidence  was  rele- 
vant as  showing  the  entire  situation  at  the 
time  of  the  accident  as  bearing  upon  the  oth- 
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er  alletred  gronncl  of  negligence,  namely,  the 
alleged  failure  to  give  warning  of  tbe  ap- 
proach of  tbe  train,  but  it  was  not  a  ground  of 
negligence  Itself.  We  are  aware  of  no  rule 
of  law,  either  statutory  or  otherwise,  which 
requiresi  a  railway  company  to  remove  natural 
bills  within  its  right  of  way;  but  tbe  fact  of 
the  existence  of  sucb  a  hill  may  be  shown, 
and  the  question  may  then  be  whether,  in 
Tiew  of  the  presence  of  sucb  a  hill,  and  its  ef- 
fect upon  the  ylslon  of  the  traveler,  the  train 
was  moved  with  prudence  or  negligence.  Tbe 
principle  Is  quite  similar  to  that  laid  down  by 
this  court  In  Heddles  t.  Railway  Co.,  74 
Wis.  238.  42  N  W.  237.  It  was  manifestly 
not  competent  to  allow  evidence  of  the  labor 
or  money  required  to  remove  the  bank.  Tbe 
verdict  Is  general,  and  may,  under  the  charge, 
bave  been  rendered  solely  on  tbe  ground  that 
the  railway  company  was  negligent  In  not 
removing  the  bank  of  earth:  hence  the  Judg- 
ment must  be  reversed.  Judgment  reversed, 
and  action  remanded  for  a  new  trial. 


J.  A.  COATES  &  SONS,  Limited,  v.  BUCK. 
(Supreme  Court  of  Wisconsin.  April  14,  1896.) 
Salm— Mistake  of  Bctkr. 
That  the  buyer,  in  ordering  goods  by 
letter,  ordered  by  mistake  a  larger  quantity 
than  desired,  the  goods  to  be  pat  up  in  pack- 
ages with  his  advertisement  thereon,  does  not 
entitle  him  to  refuse  to  accept  all  of  tbe  goods 
when  delivered,  the  seller  having  been  unaware 
of  the  mistake. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  tioodland.  Judge. 

Action  by  J.  A.  Coates  &  Sons,  Limited, 
against  Charles  F.  Buck.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals. 
Keversed. 

It  appears  from  tbe  record  that,  during  th« 
times  mentioned,  the  plaintiff  was  a  corpora- 
tion under  the  laws  of  New  York,  doing  a 
manufacturing  and  wholesale  business  In 
New  York,  under  its  corporate  name  meni 
tioned.  and  tbe  defendant  was  a  retail  dealer 
In  goods  and  merchandise  In  this  state;  that, 
a  short  time  prior  to  December  20,  1893,  the 
defendant  received  from  tbe  plaintiff  a  sam- 
ple card,  containing  a  patch  of  large  needles 
and  a  paper  of  hand  sewing  needles,  and  a 
circular  letter,  describing  the  goods  and  the 
manner  of  putting  them  up,  stating  the  price 
to  be  three  cents  per  card,  and  a  blank  order 
for  the  defendant  to  fill  In  and  send  to  tbe 
plaintiff  if  he  desired  to  order  goods  of  it; 
that  December  20,  1883,  the  defendant  sent 
to  the  plaintiff  his  advertising  or  letter  head, 
vhereby  he  ordered  the  plaintiff  to  put  up 
tor  him,  and  ship,  by  the  cheapest  way,  "2^ 
M.  Owl  brand  needle  cards,"  with  bis  "ad- 
vertisement printed  In  space  below  the  goods, 
for  that  purpose,  on  each  card,"  In  tbe  sizes 
therein  mentioned;  that  the  plaintiff  received 
snch  order  December  22,  1893,  and  at  once 
sent  forward  to  the  defendant  a  statement, 
of  which  tbe  following  la  a  copy,  to  wit: 


"New  York,  Dec.  22,  1893. 
"Charles  P.  Buck,  Hortonvllle,  Wis.— Dear 
Sir:  We  have  received  your  order  for  2%  M. 
Owl  brand  needle  cards,  one-half  M.  each  6, 
7,  4-8,  S-9,  5-10,  sharps,  to  be  put  np  as  soon 
as  we  can  prepare  the  goods,  with  your  name 
and  special  advertising  matter  printed  on 
them.  We  read  your  advertisement  as  fol- 
lows: 

Charles  F.  Buck, 

Dealer  in  Dry  Goods,  Clothing,  Boots  it 
Shoes,  Hardware,  etc..  Also  dealer  in  Conntry 
Produce. 

HortonviUe,  Wis. 

"Please  check  this  all  over  carefully,  mak- 
ing any  changes  or  corrections  yon  desire, 
and.  If  O.  K.,  sign  and  return  to  as  in  the 
Inclosed  stamped  envelope,  and  we  will  pro- 
ceed with  your  order.  Thanking  you  for  tbe 
favor,  we  are 
"Yours,  resp'y.  J.  A.  Coates  &  Sons,  Ltd." 
At  the  foot  of  that  statement  was  the  fol- 
lowing, signed  by  tbe  defendant,  under  date 
of  Decontier  26,  1883:  "I  have  checked  this 
all  over  carefully,  and  find  it  to  be  correct  in 
every  particular."  The  goods  so  ordered 
were  put  up  by  the  plaintiff  as  ordered,  with 
the  defendant's  advertisement  printed  there- 
on, as  so  ordered,  and  were  shipped  to  the  de- 
fendant by  tbe  Merchants'  Dispatch  Trans- 
portation Company,  February  2,  1894;  and 
tbe  bill  for  tbe  same  was  sent  forward  to  tbe 
defendant  at  the  same  time,  for  "2,500  Owl 
brand  needle  cards,  @  .03,  $75,"  payable  in  30 
days.  The  defendant  received  the  needles 
so  shipped  February  7,  1894,  and  thereupon 
notified  the  plaintiff  to  the  effect  that  he  had 
taken  out  500  papers  of  needles,  which  would 
be  all  he  needed,  and  asked  the  plaintiff  to 
take  back  the  balance.  The  plaintiff  refused 
to  take  back  the  needles,  and  tbe  defendant 
refused  to  pay  for  any  of  tbe  needles.  May 
2,  1894,  the  plaintiff  commenced  tbis  action  in 
the  Justice's  court,  to  recover  the  amount  of 
the  bill,  as  for  goods  sold  and  delivered  to 
the  defendant  at  his  request.  The  defendant 
answered,  and  in  effect  admitted  the  facts 
stated,  but  alleged,  in  effect,  that,  by  some 
mistake,  he  tiad  ordered  more  needles  than 
he  wanted,  and  supposed  the  plaintiff  would 
rectify  tbe  same;  but  that  after  offering  to 
keep  500  papers,  and  selling  several  papers, 
he  discovered  the  needles  were  worthless  and 
not  merchantable.  The  plaintiff  recovered 
judgment  in  the  Justice's  court  for  the  amount 
of  its  bill  and  costs,  and  the  defendant  ap- 
pealed to  the  circuit  court.  At  the  close  of 
the  trial  In  that  court,  the  Jury,  by  the  direc- 
tion of  the  court,  returned  a  verdict  in  favor 
of  the  defendant;  and,  from  the  Judgment  en- 
tered thereon,  the  plaintiff  brings  this  appeaL 

Gerrlt  T.  Thorn  and  W.  W.  Oilman,  for  ap- 
pellant.   F.  C.  Weed,  for  respondent 

CASSODAY,  a  J.  (after  stating  the  facts). 
It  Is  difficult  to  perceive  upon  what  theory 
the  verdict  was  directed  in  favor  of  tlie  de- 


Digitized  by  VjOOQIC 


24 


67  NORTHWESTERN  REPORTER. 


(Wla. 


fendant  The  defendant  admits  that  he  made 
the  order  December  20,  1893,  after  he  bad  In- 
spected samples  of  the  plaintiff's  needles. 
The  evidence  on  the  part  of  the  plaintifT  tend- 
ed to  prove  that  the  needles  shipped  to  the 
defendant  by  the  plaintiff  were  the  same  as 
to  quality,  kind,  and  description  as  the  sam- 
ple card  sent  him  before  the  goods  were  or- 
dered, and  that  the  needles  were  all  in  good 
order  and  condition  when  so  shipped.  The 
defendant  had  been  buying  and  selling  nee- 
dles for  23  years.  There  is  no  evidence  that 
the  needles  shipped  to  the  defendant  did  not 
correspond  with  the  samples.  The  next  day 
after  he  received  the  needles,  he  wrote  the 
plaintiff  to  the  effect  that  be  had  opened  the 
package,  and  taken  out  500  papers,  which  he 
would  retain,  but  did  not  want  the  balance. 
In  that  letter  he  finds  no  fault  with  the  qual- 
ity, but  only  with  the  quantity.  The  same 
is  true  of  his  letter  written  six  days  after- 
wards, and  In  which  he,  among  other  things, 
in  effect  said  that  he  did  not  dispute  but 
wliat  the  goods  were  shipped  as  stated  in 
the  plaintiff's  letter  of  two  days  before;  that 
be  had  acknowledged  In  his  letter  to  the 
plaintiff  that  the  error  was  made  by  hlmsdf, 
unintentionally;  that  his  error  consisted  in 
ordering  2%  thousand  papers  of  needles.  In- 
stead of  2%  thousand  needles;  that  he  saw 
the  mistake  after  he  saw  the  bill  of  needles; 
that  he  would  pay  for  the  500  papers,  and 
the  freight  both  ways  .on  the  balance,  if  the 
plaintiff  would  take  them  back.  Twenty  days 
after  the  defendant  had  received  the  needles, 
he  wrote  the  plaintiff  to  the  effect  that  he 
had  told  its  representative  that  the  goods 
were  worthless,  and  he  presiimed  he  had  so 
reported  to  the  plaintiff.  True,  there  is  evi- 
dence, given  under  objection,  tending  to  prove 
that  many  of  the  needles  so  received  by  the 
defendant  were  poor  and  worthless;  but  no 
breach  of  warranty  was  pleaded,  and,  even 
if  there  had  been,  the  case  could  not  have 
been  properly  takrai  from  the  jury  on  the 
score  of  quality.  As  Indicated,  the  quantity 
shipped  was  ordered  by  the  defendant  in  writ- 
ing, December  20,  1803,  and  was  again  care- 
fully checked  all  over  by  the  defendant,  and 
by  him  stated  to  be  correct  In  every  particu- 
lar, December  26,  1893.  The  order,  being  In 
writing,  is,  In  the  absence  of  fraud  or  mis- 
take, conclusive  upon  the  defendant,  as  well 
as  the  plaintiff,  as  to  the  quantity  ordered. 
Herbst  v.  Lowe,  65  Wis.  320,  26  N.  W.  751; 
Ball  V.  McGeoch,  81  Wis.  171,  51  N.  W.  443; 
Custeau  V.  Improvement  Co.,  88  Wis.  315,  60 
N.  W.  425.  No  fraud  Is  alleged  In  the  an- 
swer; and  there  is  no  pretense  that  any 
fraud  was  practiced  upon  the  defendant. 
The  only  claim  or  pretense  Is  that  the  defend- 
ant, by  some  mistake,  not  explained  nor  ac- 
counted for,  ordered  a  good  many  more  nee- 
dles than  he  really  wanted,  and  directed  them 
to  be  put  up  in  papers  with  his  card  or  ad- 
vertisement upon  them.  But  the  answer  en- 
tirely falls  to  state,  and  the  evidence  falls  to 
prove,  facts  which  would  authorize  a  refor- 


mation of  the  wrltt«i  order.  It  Is  confessed 
that  there  was  no  mutual  mistake,  but,  at 
most,  some  error  or  misconception  on  the  part 
of  the  defendant  In  making  the  order.  That 
is  Insufficient  to  justify  a  reformation.  De 
Voln  V.  De  Voln,  76  Wis.  66,  44  N.  W.  830; 
Clark  V.  Falrchlld,  22  Wend.  576;  Miles  v. 
Stevens,  3  Pa.  St  21;  Belt  v.  Mehen,  2  CaL 
159;  Paget  v.  Marshall,  28  Ch.  DIv.  K5; 
Baltzer  v.  Railroad  Co.,  115  U.  S.  634,  6  Sup. 
Ct.  216.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


KELLOGG  V.  COSTELLO  et  al. 
(Supreme  Cotirt  of  Wisconsin.    May  1,  1396.) 

StaTI'TB  of  FkAUDS  —  COBDITlOIfAL  HaLB  —  COH- 

TBACT  BlOSKD  BT  THE  PaRTIBS — PoWBKS 

OF  AOBNT — RbFEREXCE. 

1.  The  owners  of  a  sawmill  contracted  to 
transport  and  saw  certain  logs  owned  by  an- 
other, and  to  sell  the  lumber  as  agents;  the 
title  to  remain  in  the  principal  until  eo  sold. 
Both  were  to  share  in  the  proceeds.  Held,  that 
the  agents  were  factors,  and  had  such  an  in- 
terest in  the  property  as  entitled  them  to  make 
contracts  for  its  sale  in  their  own  name,  and 
that  a  written  contract  for  the  conditional  sale 
of  lumber,  executed  by  them,  was  signed  by 
"the  parties,"  within  the  meaning  of  Rev.  St  S 
2317,  and,  when  properly  filed  as  therein  re- 
quhred,  would  protect  the  rights  of  both  princi- 
pal and  agents. 

2.  A  court  should  not  grant  a  reference  in 
the  midst  of  a  trial,  unless  under  exceptional 
circumstances. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  MarshaU,  Judge. 

Action  by  W.  B.  Kellogg,  assignee,  against 
R.  A.  Costello  and  others,  executors.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

This  action  is  to  recover  the  value  of  a 
quantity  of  lumber  alleged  to  have  been  con- 
verted by  the  defendants'  testator.  The 
action  was  tried  by  the  court  without  Jury, 
und  at  the  conclusion  of  the  trial  the.  follow- 
ing findings  of  fact  were  made,  all  of  wbicb 
are  sustained  by  the  evidence:  "First  That 
prior  to  the  14th  day  of  August,  1891,  the 
plaintiff's  assignor.  John  Watklns,  was  en- 
gaged In  the  execution  of  a  contract  with 
the  city  of  Superior  for  the  paving  of  a 
portion  of  John  avenue.  In  said  city.  That 
said  work  was  In  progress  on  the  3d  day 
of  May,  1891,  and  continued  up  to  the  14th 
day  of  August  1891.  That  on  the  said  14th 
day  of  August  said  John  Watkins  duly  made 
an  assignment  for  the  benefit  of  his  creditors 
to  the  plaintiff,  who  duly  qualified  and  en- 
tered on  his  duties  as  such  assignee  on  said 
day.  Second.  That  on  and  prior  to  the  3d 
day  of  May,  1891,  J.  J.  Costello  was  the  own- 
er of  the  lumber  described  In  the  complaint 
Third.  That  on  the  3d  day  of  May,  1891.  the 
following  contract  was  made  and  entered 
into:  'This  agreement  by  and  between  the 
Huntress  &  Brown  Lumber  Company,  of 
Duluth,  St  Louis  county,  Minnesota,  party 
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of  the  first  part,  and  John  Watklns,  of 
Supenor,  Douglas  county,  Wisconsin,  party 
of  the  second  part.  The  said  first  party 
agrees  to  sell  to  the  second  party  forty 
thousand  feet  of  lumber,  more  or  less,  as  sec- 
ond party  may  require,  to  complete  the  pav- 
ing of  John  ayenu-%,  in  the  city  of  Superior, 
Douglas  county,  Wisconsin,  at  the  rate  of 
ten  dollars  and  ten  cents  ($10.10)  per  thou- 
sand feet  delivered  on  the  traclt  of  the  St 
Paul  &  Duluth  Railroad  at  West  Superior; 
the  same  to  be  delivered  as  required  each 
month.  That  the  second  party  agrees  to 
purchase  the  said  lumber,  and  pay  therefor 
the  price  hereinbefore  specified;  payment  to 
be  made  as  follows,  to  wit:  Seventy-five  per 
cent  of  the  amount  due  for  lumber  delivered 
the  first  month  under  this  contract  to  be 
paid  on  the  10th  day  of  August,  or  as  much 
sooner  as  second  party  may  receive  bis 
money  from  the  city  of  Superior  under  his 
contract  for  paving  said  John  avenue;  the 
balance,  or  twenty-five  per  cent  of  amount 
due  on  each  month's  delivery,  or  full  pay- 
ment under  this  contract,  to  be  made  not 
later  than  the  lOtb  day  of  September,  1891. 
And  it  Is  expressly  agreed  and  understood 
that  in  case  of  failure  <»  the  part  of  the 
second  party  to  make  payments,  or  any  pay- 
ment, as  herein  provided,  the  first  party  may 
discontinue  further  delivery  until  payment 
Is  made.  And  it  is  further  expressly  imder- 
stood  and  agreed  that  the  title  to  the  lumber 
hereby  agreed  to  be  sold  by  the  first  party 
shall  be  and  remain  in  said  first  party  until 
the  purchase  price  Is  paid,  and  all  condi- 
tions of  sale  complied  with.  The  quality  of 
the  lumber  hereby  contracted  to  be  sold 
shall  be  such  as  will  suit  the  inspector  ap- 
pointed by  the  city.  Witness  our  hands  and 
seals  this  3rd  day  of  May,  1891.  [Signed] 
Huntress  &  Brown  Lumber  Company.  [Seal.] 
John  Watklns.  [Seal.]'  Fourth.  That  in  the 
making  of  said  contiact  the  said  Huntress  & 
Brown  Lumber  Oompany  were  acting  for. 
as  the  agent  of.  and  on  behalf  of,  the  said 
J.  J.  Gostelio,  who  was  the  real  owner  and 
party  in  interest  and  that  the  said  contract 
as  made  by  the  said  Huntress  &  Brown 
Lumtter  Company  was  made  for  the  use  and 
benefit  of  the  said  J.  J.  Ck>stello,  and  that  the 
said  John  Watklns  at  that  time  knew  that 
the  lumber  which  he  was  purchasing  under 
said  contract  belonged  to  said  J.  J.  Oostello. 
Fifth.  That  the  lumber  described  in  the  com- 
plaint was  delivered  by  the  said  J.  J.  Gos- 
telio to  the  said  John  Watkina  under  said 
contract  on  John  avenue,  in  the  city  of  Su- 
perior; all  of  said  lumber  having  been  de- 
livered prior  to  the  14th  day  of  August,  1891. 
Sixth.  That  the  said  contract  was  duly  filed 
in  the  office  of  the  city  clerk  of  the  city  of 
Superior,  where  said  lumber  was  situated, 
and  where  said  John  Watklns  resided,  on 
the  27tb  day  of  July.  1891.  Seventh.  That 
no  part  of  the  purchase  price  for  said  lum- 
ber has  ever  been  paid.  Eighth.  That  on  the 
15th  day  of  August.  1891.  the  said  lumber 


was  taken  under  a  writ  of  attachment  issued 
out  of  this  court  in  an  action  wherein  the 
Chapin- Wells  Hardware  Company  was  plain- 
tiff, and  the  Huntress-Brown  Lumber  Com- 
pany was  defendant  That  the  defendant  In 
this  action,  claiming  said  lumber  as  his,  be- 
cause the  same  had  never  been  paid  for,  took 
possession  of  the  same,  and  appropriated  it 
to  his  own  use.  Ninth.  That  the  amount  of 
lumber  so  taken  was  409,047  feet,  board 
measure,  of  the  value,  where  it  then  lay, 
of  $10.60  per  thousand,  or  the  sum  of  $4,- 
335.89."  In  addition  to  the  facts  found  as 
above.  It  appeared  without  dispute  that  the 
contract  by  which  the  Huntress  &  Brown 
Lumber  Oompany  acquired  the  right  to  sell 
the  lumber  in  question  was  made  in  Minne- 
sota, and  ciMitalned  the  following  provisions: 
"Whereas,  said  party  of  the  first  part  is  the 
owner  of  certain  pine  saw  logs,  44,812  in 
number,  and  containing  2,684,186  feet,  board 
measure,  of  lumber,  according  to  the  scale 
thereof  duly  made  by  George  P.  Ash,  sur- 
veyor general  of  the  Fifth  district  of  Minne- 
sota, which  said  logs  are  now  situate  and 
banked  on  the  shore  of  Lake  Superior,  about 
one  and  one-half  miles  east  of  Lester  Park, 
in  said  county  of  St  Louis,  marked  *A.  V.' 
upon  the  ends  thereof,  and  being  the  same 
logs  heretofore  sold  to  said  first  party  by  E. 
J.  Amory,  by  bill  of  sale  dated  April  1st, 
1891;  and  whereas,  said  first  party  is  de- 
sirous of  having  said  logs  sawed  into  lum- 
ber, in  order  to  be  able  to  dispose  of  the 
same  to  the  best  advantage:  Now,  this 
agreement  witnesaeth:  The  said  party  of 
the  second  part  in  consideration  of  the 
premises,  and  the  moneys  to  be  paid  by  said 
first  party,  as  hereinafter  set  forth,  hereby 
agrees:  (1)  That  it  wUl  cause  said  logs  to 
be  rafted  and  towed  from  the  place  where 
the  same  are  now  to  the  lumber  mill  of  said 
second  party,  in  the  village  of  West  Duluth, 
in  said  county.  (2)  That  it  will  cause  all  of 
said  logs  to  be  sawed  into  lumber,  in  good, 
workmanlike  manner,  and  to  the  best  ad- 
vantage, and  will  cause  all  of  said  lumber 
not  sold  from  the  saw  to  be  properly  piled 
In  its  yards  in  said  village  of  West  Duluth. 
(3)  That  it  will  sell  the  said  lumber,  either 
from  the  saw  or  from  its  yard,  to  the  best 
advantage,  for  the  account  of  said  first 
party,  and,  in  all  cases  where  such  sales  are 
not  made  for  cash,  will  i.:ubmit  the  terms  of 
sale,  and  the  mannei*  of  payment,  to  said 
first  party  for  his  approval,  before  closing 
any  sale  other  than  for  cash.  (4)  That  It 
wiU  cause  all  lumber  not  sold  from  the  saw 
and  piled  in  its  yard  as  aforesaid  to  be  in- 
sured in  good,  responsible  companies,  for  the 
benefit  of  said  first  party.  (5)  That  It  will 
accept  and  receive  in  full  payment  and  sat- 
isfaction for  the  services  rendered  by  it  here- 
under in  rafting  and  towing  said  logs,  saw- 
ing the  same,  piling  lumber  not  sold  from 
saw,  making  sales,  and  carrying  insurance, 
as  aforesaid,  the  moneys  following:  1st.  The 
sum  of  sixty  (60)  cents  per  thousand  for  raft- 
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Ing  and  towing  said  logs,  being  the  actual 
cost  of  rafting  and  towing  said  logs  to  the  mill 
of  said  second  party.  2d.  The  net  amount 
realized  by  said  first  party  from  the  sale 
of  said  lumber,  after  deducting  the  sum  of 
$1,G10.49  so  paid  for  towing  and  rafting  said 
logs  as  aforesaid,  and  the  sum  of  ($15,836.57) 
fifteen  thousand  eight  hundred  thirty-six 
and  57-100  dollars,  being  $5.00  per  thousand 
for  said  logs.  It  being  the  intention  of  the 
parties  hereto  that  said  first  party  shall  re- 
ceive thb  sum  of  $5.90  per  thousand,  net, 
for  said  logs;  that  said  second  party  shall 
be  reimbursed  for  the  amount  paid  for  raft- 
ing and  towing  said  logs  as  aforesaid;  and 
that  the  amount  realized  from  said  logs  oyer 
and  above  said  two  items  shall  be  the  com- 
pensation and  commission  of  said  second 
party  for  handling,  sawing,  piling,  selling, 
and  insuring  said  lumber  as  aforesaid.  And 
said  party  of  the  first  part.  In  considera- 
tion of  the  premises,  and  the  agreements 
herein  contained  to  be  kept  and  performed 
by  said  second  party,  hereby  agrees  that 
said  second  party  shall  recelTe  out  of  the 
first  moneys  realized  from  the  sale  of  lum- 
ber as  hereinbefore  provided  the  said  sum  of 
$1,610.49,  expended  by  It  for  rafUng  and 
towing  said  logs,  and  that  after  the  pay- 
ment to  him  of  the  sum  of  $15,836.57,  with 
Interest  at  the  rate  of  eight  per  cent  there- 
on after  thirty  days  from  the  date  hereof, 
being  the  sum  of  $5.90  per  thousand  for  said 
logs,  the  second  party  may  retain  the  re- 
mainder realized  from  the  sale  of  said  lum- 
ber as  compensation  and  commission  for  Its 
services  under  this  contract  It  Is  further 
understood  and  agreed  by  and  between  both 
of  the  parties  hereto  that  the  title  to  no  part 
of  the  logs  herein  mentioned  shall  pass  to 
said  second  party  by  reason  of  this  contract, 
but  that  said  logs,  and  the  lumber  sawed 
therefrom,  shall  continue  to  be  the  property 
of  said  first  party  tmtil  sold  to  other  parties 
for  cash,  or  on  terms  approved  by  him,  and 
that  all  lumber  not  sold  from  the  saw  shall 
be  properly  pUed  In  the  yards  of  said  second 
party,  marked  'A.  V.,'  and  insured  in  name  of 
said  first  party,  and  for  his  benefit,  by  said 
second  party."  It  further  appeared  that 
although  this  contract  was  reduced  to  writ- 
ing and  signed  three  days  after  the  contract 
between  the  Huntress  &  Brown  Lumber 
Company  and  Watklns,  a  verbal  arrange- 
ment to  the  same  effect  had  been  previously 
made,  and  it  was  fully  explained  to  Mr. 
Watklns  when  he  made  his  purchase.  From 
;(udgment  of  dismissal  of  the  complaint,  the 
plaintiff  appealed. 


Kellogg  &   Durley,    for   appellant 
Dwyer  &  Hanltch,  for  respondents. 


Ross, 


WINSLOW,  J.  (after  stating  the  facto). 
The  main  question  In  the  case  Is  whether  the 
contract  of  conditional  sale  of  the  lumber  in 
question  entered  Into  between  the  Huntress 
&  Brown  Lumber  Company  and  the  plain- 


tiff's assignor  May  3,  1891,  and  filed  July 
27th,  following,  satisfies  the  statute  (section 
2317,  Rev.  St)  which  provides  that  no  con- 
tract of  sale  of  personal  property,  by  which 
the  title  remains  In  the  vendor  and  the  pos- 
session in  the  vendee  until  the  purchase 
price  is  paid,  shall  be  valid,  as  against  any 
person  save  the  parties  and  those  having 
notice  thereof,  unless  It  be  In  writing  sub- 
scribed by  the  parties,  and  filed  In  the  office 
of  the  city  clerk.  Had  the  Huntress  Sc 
Brown  Ltunber  Company  owned  the  lumber 
when  this  contract  was  made,  there  would 
be  no  question  as  to  the  validity  of  the  con- 
tract, after  ito  filing  In  the  proper  office; 
but  it  is  vigorously  claimed  that  because  the 
Huntress  &  Brown  Lumber  Company  were 
simply  agents,  and  the  real  title  remained  la 
Ooetello,  who  did  not  sign  the  contract.  It 
follows  that  the  statute  requiring  the  con- 
tract to  be  signed  by  "the  parties"  has  not 
been  complied  with,  and  the  contract  Is  In- 
valid, as  against  the  plaintiff.  Sheldon  Go. 
V.  Mayers,  81  Wis.  627.  61  N.  W.  1082.  We 
are  satisfied,  however,  that  this  contention 
ought  not  to  prevail.  The  Htmtress  & 
Brown  Lumber  Company  were  not  simply 
brokers  for  the  sale  of  this  lumber.  They 
were  agents  who  had  an  Interest  In  the 
property.  They  had  possession  of  the  lum- 
ber, with  power  to  sell  and  retain  their  com- 
mission and  cost  of  rafting  and  towing. 
Such  agento  are  called  "factors,"  and  their 
rights  and  powers  are  more  extensive  than 
the  powers  of  a  mere  broker.  They  have  a 
special  property  in  the  goods',  and  a  lien  up- 
on them  for  their  commissions.  They  may 
sell  for  the  principal  in  their  own  names, 
and  sue  In  their  own  names  for  the  price. 
Edgerton  v.  Mlchels,  66  Wis.  124,  26  N.  W. 
748,  and  28  N.  W.  408,  and  cases  cited.  Such 
l)elng  the  case.  It  is  difficult  to  see  why  the 
contract  In  question  does  not  satisfy  the 
law.  In  contemplation  of  the  law,  the  factor 
Is  the  party.  He  has  a  special  ownership 
in  the  property.  He  may  sell  in  his  own 
name  and  sue  In  his  own  name,  and  the 
written  contract  which  he  has  made  Is  sim- 
ply a  contract  which  the  law  authorizes  him 
to  make,  and  in  making  it  he  effectually 
represents  both  himself  and  his  principaL 
The  purpose  of  the  law  is  manifestly  to 
place  on  record  the  fact  that  one  who  has 
the  possession  and  apparent  ownership  of 
property  is  not  in  fact  the  owner,  so  that 
parties  dealing  with  such  person  may  have 
the  means  of  ascertaining  the  fact  that  he 
Is  not  the  owner,  and  thus  may  not  be  mis- 
led into  .extending  credit  on  the  strength  of 
such  apparent  ownership.  This  purpose  is 
as  fully  subserved,  under  the  circumstances 
of  this  case,  by  the  contract  in  question,  as 
though  It  had  been  signed  by  Oostello  him- 
self. We  hold  that  this  contract  has  been. 
In  legal  effect,  subscribed  by  "the  parties" 
to  the  sale. 

It  will  be  observed  from  the  statement  of 
facto  found  that  the  contract  was  executed 
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May  3,  1881.  bnt  that  it  was  not  filed  In  the 
office  of  the  city  clerk  until  July  27. 1881,  and 
Omt  the  lumber  was  all  delivered  prior  to 
August  14,  1891,  when  Watkina  made  his 
rolQOtary  assignment  to  the  plaintiff.  It 
does  not  appear,  howeyer,  when  dellTery 
was  begun,  or  how  rapidly  it  was  delivered, 
nor  how  much  was  delivered  prior  to  the 
filing  of  the  contract  The  only  witness  on 
tlie  question  says,  "It  was  delivered  along 
from  the  time  the  contract  was  entered  into 
until  some  time  in  August,  or  it  may  have 
been  July."  There  was  no  evidence  pro- 
duced or  offered  by  the  plaintiff  to  show  that 
the  claims  of  any  of  Watklns'  creditors  ac- 
crued between  May  3d  and  July  27th  on  the 
faith  of  Watklns'  supposed  ownership  of  the 
lumber,  but  near  the  close  of  the  trial  the 
plaintiff  moved  for  a  reference  to  ascertain 
tlte  number  of  creditors  whose  claims  ac- 
crued between  said  last-named  dates  on  the 
strength  of  Watklns'  ostensible  ownership 
of  the  lumber,  claiming  that  there  were  per- 
haps GO  of  such  creditors.  The  motion  was 
denied,  and  error  is  alleged  on  this  ground. 
We  know  of  no  practice  of  this  kind.  Cer- 
tainly this  court  will  not  reverse  a  Judgment 
for  failure  to  grant  a  reference  asked  for  in 
tlie  midst  of  a  trial,  save  under  exceptional 
circumstances  not  appearing  here.  The 
plaintiff  had  brought  bis  action,  and  gone  to 
trial.  He  was  apprised  by  the  answer  that 
it  was  claimed  by  the  defendant  that  the 
title  of  the  lumber  bad  never  passed.  Rea- 
sonable diligence  in  preparing  for  trial 
would  seem  to  require  a  thorough  examina- 
tion of  the  files  of  the  office  of  the  city  clerk, 
and  such  an  examination  would  have  re- 
vealed the  contract  relied  upon  by  the  de- 
fease. If  this  contract  could  be  defeated 
bj  showing  that  the  claims  of  certain  cred- 
itors accrued  before  its  filing,  the  plaintiff 
should  have  been  prepared  to  show  these' 
facts  before  g<ring  to  trial.  But  if  the  plain- 
tiff was  taken  by  surprise,  as  he  now  claims, 
and  made  a  case  showing  himself  entitled 
to  some  delay  or  consideration  at  the  hands 
of  the  court,  his  proper  motion  woAld  un- 
doubtedly be  a  motion  for  continuance.  In- 
stead of  a  motion  for  a  reference. 

There  are  no  other  questions  wliich  require 
attentioiL    Judgment  affirmed. 

MARSHALL,  J.,  took  no  part 


8CHROBDER  t.  CITT  OP  BARABOO. 
(i^npreme  Court  of  Wisconsin.    April  14,  1896.) 
HoxiciPAL  CoBPOBiTioxa — Dbiinaob — Fixmoixo 

or  PkIVATS    PbOPBBTT— DaMAOES— LllBIHTT. 

Where  an  old  drain,  which  had  been 
MMtnicted  in  part,  at  least,  by  public  author- 
ity, and  over  which  some  control  was  exercised 
br  tht  mnnidpaiity  both  at  the  time  of  its 
ronstruction  and  afterwards,  was  closed  np  at 
the  time  of  the  constmction  of  a  new  sewerage 
(ygtfm,  at  a  point  below  plaintiff's  property, 
and  the  drcnmstances  were  such  that  there 


was  reasonable  ground  to  expect  that  water 
and  sewage,  after  having  tteen  collected  in  the 
old  drain,  by  the  closing  up  of  the  outlet,  would 
esciii)e  therefrom  and  flood  plaintiffs  proin>rty, 
the  city  was  liable  to  plaintiff  for  resulting 
damages. 

Appeal  from  circiiit  court,  Sauk  county; 
Robert  G.  Slebecker,  Judge. 

Action  by  H  F.  Schroeder  against  the  city 
of  Baraboo  for  damages  to  property.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Reversed. 

Action  for  damages  alleged  to  have  been 
caused  to  plaintiff's  property  by  negligence  on 
the  part  of  the  defendant  Plaintiff  owned 
lot  12,  block  32,  city  of  Baraboo;  being  the 
comer  lot  Ijounded  by  Beech  street  on  the 
east  and  by  Second  street  on  the  south. 
There  was  a  building  on  the  southeast  comer 
of  thfc  lot  The  lower  or  basement  story  was 
alwut  4  feet  below  the  surface  of  the  street 
with  an  area  way  on  the  east  side,  between 
the  building  and  the  street  line,  8  feet  wide; 
extending  from  the  southeast  comer  of  the 
lot  north  abou*  40  feet,  and  west  12  feet  On 
the  east  side  of  the  lot  there  was  a  stone  wall. 
The  surface  of  the  lot  at  the  place  the  build- 
ing was  located  was  lower  than  the  surface 
of  the  ground,  for  a  considerable  distance 
east  and  west  Some  years  previous  to  the 
Injury  to  plaintifTs  property  complained  of, 
there  was  a  drahi  constructed  from  a  point 
several  blocks  north  of  plaintifTs  property 
down  to  the  block  in  which  the  lot  was  sit- 
uated, in  a  southeasterly  direction,  across 
the  comer  of  sucn  block,  and  across  the  north- 
east comer  of  the  lot  in  question,  to  and  Into 
Beech  street,  and  down  Beech  street,  opposite 
such  lot,  to  Second  street;  thence  through  a  cul- 
vert across  and  under  Second  street;  thence 
southerly  to  a  ravine;  thence  down  such  ra- 
vine to  the  Baraboo  river.  There  was  evi- 
dence tending  to  show  that  such  drain  was  con- 
structed In  part  by  the  public  corporation  to 
which  the  city  of  Baraboo  succeeded.  There 
were  lawfully  connected  with  It  a  nim[iber  of 
privy  vaults  After  the  maintenance  of  this 
drain  as  above  set  forth  for  a  term  of  years, 
and  after  the  organization  of  the  defendant 
city,  and  before  the  occasion  complained  of, 
such  city  adopted  a  sewerage  system;  and, 
in  the  process  of  the  construction  of  such 
system,  there  was  evidence  tending  to  show, 
the  outlet  of  the  drain  at  the  point  below 
plaintiff's  property  was  walled  up.  In  the 
new  sewerage  system  a  catch-basin  was  lo- 
cated at  the  southeast  comer  of  plaintiff's  lot, 
to  take  the  surface  water  that  might  flow 
south  on  the  ^vest  side  of  Beech  street,  and 
east  on  the  north  side  of  Second  street,  and 
the  water  that  might  naturally  settle  at  that 
point  on  account  of  the  topography  of  the  sur- 
rounding country  At  the  time  In  question 
there  was  a  severe  rain  storm,  which  taxed 
the  capacity  of  such  sewer  to  carry  off  the 
water  that  naturally  flowed  in  the  direction 
of  the  catch-basin  mentioned,  and  there  was 
evidence  tending  to  show  that  by  reason  of 
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Bucli  unusual  fall  of  water,  and  tbe  Incapadt; 
of  the  catch-basin  on  that  account,  the  wa- 
ter overflowed  Into  plaintiff's  lot.  There  was 
also  considerable  evidence  tending  to  show 
that  the  water  from  the  surface  at  a  point  a 
considerable  distance  above  plaintiff's  proper- 
ty flowed  into  the  old  drain,  and,  by  reason 
of  its  having  been  walled  up  at  the  outlet  be- 
low plaintiff's  property  as  above  stated,  wa- 
ter backed  up  and  accumulated  in  the  drain 
till  the  pressure  became  sufficiently  great  to 
cause  the  water  to  burst  through  the  bank 
between  such  drain  and  plalntifTs  lot  on 
Beech  street  into  tbe  area  way;  filling  up  the 
same  to  tbe  depth  of  several  feet  with  wa- 
ter, and  with  a  considerable  amount  of  filthy 
sewage,  thereby  damaging  plaintiff.  At  the 
close  of  tbe  plaintiff's  testimony,  defendant's 
counsel  moved  the  court  for  a  nonsuit,  which 
motion  was  granted.  Judgment  was  thereup- 
on entered  In  defendant's  favor  for  costs,  and 
plaintiff  appealed. 

Herman  Grotophorst,  for  appellant  R.  D. 
Evans,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
Was  tbe  nonsuit  properly  granted?  That  la 
the  sole  question  for  consideration,  and  It 
turns  on  whether,  giving  plaintiff's  evidence 
the  most  favorable  construction  it  will  rea- 
sonably bear,  including  all  reasonable  in- 
ferences arising  therefrom,  and  assuming 
that  it  establishes  all  the  facts  it  tends  to 
prove,  it  will  support  a  judgment  in  plaln- 
tifTs favor.  Spensley  v.  Insurance  Co.,  54 
Wis.  433,  11  N.  W.  894.  In  applying  this 
rule,  we  must  bear  in  mind  that  tbe  evidence 
tends  to  show  that  the  old  drain  was  con- 
structed in  part  at  least  by  public  authority; 
that  some  control  was  exercised  over  it  by 
tbe  municipality  both  at  the  time  of  its 
construction  and  afterwards;  that  it  was 
closed  up  at  tbe  time  of  tbe  construction  of 
the  new  sewerage  system  at  a  point  below 
plaintiff's  property;  tliat  the  circumstances 
were  such  that  there  was  reasonable  gn^und 
to  expect  that,  by  reason  of  its  being  closed 
up,  in  case  of  a  rainfall,  surface  water  and 
sewage  might  probably  accumulate  therein, 
Imck  up,  and  the  pressure  become  so  great 
as  to  cause  such  water  and  sewage  to  es- 
cape therefrom  onto  plaintiff's  property,  to 
his  damage.  Now,  unless,  as  a  matter  of 
law,  under  such  drcunutances,  plaintiff  is 
not  entitled  to  recover,  the  nonsuit  was 
properly  granted,  and  the  Judgment  must 
be  affirmed;  otherwise  it  must  be  reversed, 
DefendaJit  Invokes  the  law  in  respect  to  the 
right  of  municipalities  to  free  the  streets 
aud  public  grounds  of  surface  water,  to  sus- 
tain the  nonsuit,  and  it  is  quite  clear  that 
the  learned  circuit  judge  deemed  the  law 
governing  such  subjects  applicable  to  the 
facts;  overlooking  the  state  of  the  case,  as  it 
appears  from  the  evidence,  tending  to  show 
that  by  reason  of  negligent  construction  of 
the  sewer,  or  the  closing  of  the  old  drain, 


surface  water  collected  In  such  drain,  and 
was  caused  to  back  up,  and  break  through 
therefrom  into  plaintiff's  property.  The  law 
is  well  settled  that  a  city  may  lawfully,  and 
without  being  liable  to  the  owners  of  private 
property,  construct  sewers  and  drains  for 
the  purpose  of  ridding  Its  streets  of  surface 
water,  strictly  so  called,  though  the  result 
be  to  divert  and  cause  tbe  same  to  flow  upon 
adjoining  private  grounds,  or  increase  such 
flow.  Waters  v.  Village  of  Bay  View,  61 
Wis.  642,  21  N.  W.  811;  AUen  v.  City  of 
Chippewa  Falls,  52  Wis.  430,  9  N.  W.  284; 
Hoyt  V.  City  of  Hudson,  27  Wis.  656;  Heth 
V.  City  of  Pond  du  Lac,  63  Wis.  228,  23  N. 
W.  405;  Champion  v.  Town  of  Crandon,  84 
Wis.  405,  64  N.  W.  776.  This  subject  has 
been  so  thoroughly,  frequently,  and  exhaust- 
ively considered  in  this  court  tliat  there  is 
nothing  new  that  can  be  said  In  respect  to 
It;  and  a  restatement  of  the  law  at  this 
time,  with  reference  thereto,  and  a  discus- 
sion of  authorities,  will  serve  no  valuable 
purpose.  It  does  not  apply  to  the  instant 
case.  To  be  sure,  in  Champion  v.  Town  of 
Crandon,  supra,  it  is  said,  and  properly  so, 
in  effect,  that  a  mere  mistake  in  the  plan 
of  constructing  a  sewer,  or  mere  negligence 
In  doing  a  work  which  the  city  has  a  right 
to  do,  in  respect  to  getting  rid  of  surface 
water,  which  right  extends  to  the  full  power 
to  free  the  streets  and  highways  and  public 
grounds  of  tbe  municipality  from  surface 
water,  even  though  its  former  course  be 
clianged,  and  it  be  caused.  In  consequence, 
to  flow  upon  other  property  than  theretofore, 
will  not  subject  the  public  corporation  to  an 
action  for  damages;  and  It  is  the  law  tliat 
negligence  on  the  part  of  the  municipality 
cannot  be  predicated  on  a  mere  failure  to 
construct  gutters  or  sewers  of  a  sufficient 
capacity  to  carry  off  surface  water  In  case 
of  an  extraordinary  storm,  such  tliat  a  per- 
son of  ordinary  prudence  would  not  ordinari- 
ly anticipate  and  provide  against  Allen 
V.  City  of  Chippewa  Falls,  supra.  Neverthe- 
less, the  city  is  answerable  for  negligent 
original  construction  of  a  sewer  or  drain,  or 
failure  to  keep  the  same  in  repair,  or  a 
discontinuance  thereof  by  walling  up  tbe 
outlet,  60  as  to  cause  water  to  gather  there- 
in and  burst  out,  or  otherwise  escape  there- 
from, in  large  quantities,  into  cellars  and 
basements,  whether  located  above  or  below 
the  grade  of  tbe  street.  The  difference  be- 
tween the  law  invoked  by  the  respondent 
and  applied  by  the  learned  circuit  Judge,  sup- 
ported by  Champion  v.  Town  of  Crandon, 
supra,  and  many  other  cases  in  this  and 
other  courts,  and  the  instant  case,  is  clearly 
pointed  out  in  Gilluly  v.  City  of  Madison,  C3 
Wis.  518,  24  N.  W.  137.  That  was  an  action 
for  damages  caused  by  the  negligent  con- 
struction and  maintenance  of  a  gutter,  where- 
by the  water  was  caused  to  collect  therein, 
and  then  to  escape  into  plaintiff's  basement, 
located  below  the  grade  of  the  street.  The 
court  held  that  the  acts  complained  of  con- 
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Btltated  an  actionable  wrong.  In  delivering 
the  opinion.  Cole,  C.  J.,  said,  in  effect,  that  it 
ia  the  duty  of  the  city  to  exercise  reasonable 
care  in  the  construction  of  Its  gutters,  and 
not  to  allow  them  to  be  filled  up  so  as  to 
cause  water  to  accumulate  from  adjoining 
streets  and  other  sources,  and  to  escape 
therefrom  to  the  injury  of  property  owners, 
whether  situated  below  or  on  the  grade  of 
the  street.  To  the  same  effect  is  Ashley  ▼. 
City  of  Port  Huron,  35  Altch.  296.  It  may 
be  stated  generally  as  the  law  that  where 
private  property  is  flooded  by  water  and 
sewage,  whether  such  property  be  on  the 
grade  of  the  street  or  below  such  grade,  ei- 
ther by  such  water  and  sewage,  after  having 
been  collected  In  such  sewer  or  drain,  es- 
caping therefrom  to  such  property  by  reason 
of  the  negligent  construction  of  such  drain 
or  sewer,  or  want  of  proper  repair  of  the 
same,  or  by  negligent  discontinuance  there- 
of by  closing  up  the  outlet,  the  city  is  liable. 
Such  is  the  doctrine  of  GUluly  v.  City  of 
Madison,  supra,  and  to  the  same  effect  are 
Hltchlns  V.  Mayor,  etc.,  of  Frostburg,  68 
Md.  100.  11  AU.  826;  Defer  v.  City  of  De- 
troit. 67  Mich.  346,  34  N.  W.  680.  And  this 
is  so  though  the  sewer  or  drain  be  originally 
constructed  wholly  or  in  part,  only,  by  pri- 
vate parties,  if  the  municipality  assumes  the 
control  aqd  maintenance  of  It  Taylor  v. 
City  of  Austin,  32  Minn.  247.  20  N.  W.  157. 
The  evidence  of  this  case  clearly  tends  to 
establish  actionable  negligence  on  the  part 
of  the  api>ellant,  within  the  rule  above  stat- 
ed. It  follows  that  the  nonsuit  was  improp- 
erly granted,  and  that  the  Judgment  must 
be  reversed.  The  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


CALDWELL  v.  PERKINS. 

(Snpreme  Court  of  Wiaconiin.    April  14,  1806.) 

P^ROL    EVIDBXCE— VaBIISO  CoSTBACT. 

A  written  contract,  purporting  to  state 
the  whole  contract,  providing  only  for  sale  of 
a  store  and  the  stock  of  general  merchandise 
therein,  followed  by  a  deed  conveying  the  same 
811(1  nothing  mon,  cannot,  in  the  absence  of 
fraud  or  mistake,  be  varied  by  parol  to  show 
lliat  furniture,  tools,  and  implements  nsed  in 
and  about  the  store,  but  not  constituting  part 
o{  the  fixtureii,  were  to  pass  with  it 

Appeal  from  circuit  court,  Dane  county; 
Robert  O.  Slebecker,  Judge. 

Action  by  W.  N.  Caldwell  against  8.  D. 
Perkins.  Judgment  for  defendant  Plain- 
till  appeals.    Reversed. 

This  was  an  action  for  the  conversion  of 
a  large  number  of  articles  of  personal  prop- 
erty, of  the  alleged  aggregate  value  of  $2,- 
000.  The  answer  was  a  general  denial,  ex- 
cept as  therein  stated,  and  It  set  out  in  sub- 
stance, that  a  portion  of  the  property  claim- 
ed belonged  to  the  plaintiff  (enumerating  it), 
which  the  defendant  does  not,  and  never 


did,  claim;  that  a  considerable  portion  of 
the  property  consisted  of  fixtures  attached 
to,  and  forming  a  part  of,  a  certain  store 
building  and  realty  previously  ^nveyed  by 
the  plaintiff  to  the  defendant  and  a  large 
part  of  the  said  property  had  been  previous- 
ly sold  by  the  plaintiff  to  the  defendant  as 
a  part  of  a  stock  of  merchandise  and  per- 
sonal property.  Upon  trial  before  a  Jury  the 
plaintiff  gave  evidence  tending  to  show  that 
he  was  the  owner  of  the  property  in  ques- 
tion, and  tending  to  show  a  conversion,  and 
the  value  thereof,  and  rested..  On  the  part 
of  the  defendant  it  appeared  that  the  plain- 
tiff had  two  stores,— one  in  Belleville,  and 
one  in  Mt  Vernon,  Wis.,— and  that  he  en- 
tered into  a  contract  to  sell  the  said  build- 
ings and  premises  and  stocks  of  goods  to 
the  defendant,  December  16,  1893,  for  cer- 
tain lands  in  Dakota;  the  contract  of  that 
date  stating  that  the  plaintiff  had  purchased 
the  Dakota  lands  for  $24,000,  and  that  the 
defendant  had  purchased  the  store  building 
and  two  lots  in  Belleville  for  $7,000,  and  the 
lot  and  store  in  Mt  Vernon  for  $1,000,  ^d 
"the  entire  stock  of  general  merchandise 
contained  in  said  store  buildings,  •  •  * 
at  Invoice  cost  price,  as  shown  by  cost  mark 
on  goods."  The  lands  In  Dakota  were  to  be 
conveyed  to  the  plaintiff  free  and  clear  of 
incumbrances,  except  as  specified,  and  the 
store  properties  were  to  be  conveyed  to  the 
defendant  free  and  clear,  etc.,  and  the  plain- 
tiff was  "to  convey  to  the  defendant  by  bill 
of  sale,  the  stocks  of  general  merchandise 
mentioned,  the  inventory  of  which  was  to 
be  taken  on  or  before  January  15,  1804"; 
the  plaintiff  reserving  a  certain  building 
used  for  a  lime  house,  one  corncrib,  a  set  of 
platform  scales,  and  certain  loose  gates;  and 
after  the  footings  were  agreed  upon  the  said 
conveyances  and  bills  of  sales,  etc.,  were  to 
be  delivered,  and  the  difference  in  the  con- 
sideration between  the  Dakota  lands  and  the 
real  estate  in  Belleville  and  Mt  Vernon, 
with  "stocks  of  general  merchandise,"  when 
ascertained,  was  to  be  secured  to  the  defend- 
ant by  a  mortgage  on  the  Dakota  lands. 
Possession  of  the  respective  properties  was 
to  pass  with  the  delivery  of  the  deeds  on  or 
before  January  15,  1894,  unless  otherwise  ax- 
ranged.  February  1,  1894,  it  was  agreed 
that  a  new  inventory  of  the  stocks  of  goods 
should  be  taken,  and  provisions  were  made 
for  carrying  out  the  original  agreement 
March  13.  1894,  a  further  written  agree- 
ment was  made,  reciting  that  the  plaintiff 
was  ready  to  convey  said  stocks  of  goods 
and  stores,— the  personal  property  amount- 
ing to  $15,104  in  value,  and,  with  the  stores, 
making  a  total  of  $23,104,  and  the  amount 
of  real  and  personal  property  to  be  conveyed 
by  the  defendant  was  $26,040,— leaving  a 
balance  due  the  defendant  of  $2,93G,  and 
making  further  provisions  for  carrying  out 
said  trade,  and  providing  for  payment  of  cer- 
tain incumbrances,  etc.  Under  these  agree- 
ments the  lands  in  Dakota  were  conveyed  to 
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tbe  plaintiff,  and  the  stores  and  merchandise 
were  conveyed  to  the  defendant;  the  mer- 
chandise by  a  bill  of  sale,  an  Invoice  having 
been  takeq,  The  properly  In  dispute  was 
specified  In  the  transfer  to  the  defendant  as 
being  "all  the  general  stocks  of  merchandise 
situate  and  being  In  the  said  store  build- 
ings," and  the  consideration  named  was  $15,- 
104.52.  The  deed  for  the  stores  and  lots 
specified  a  consideration  of  $8,000.  The  evi- 
dence tended  to  show  that  the  property  de- 
scribed in  the  complaint,  except  that  to 
which  the  defendant  made  no  claim,  was,  In 
the  main,  of  two  kinds,— store  fixtures  and 
furniture,  tools  and  implements  that  had 
been  in  use  in  and  al)out  the  stores.  The  de- 
fendant was  a^ed  by  his  counsel  whether 
he  had  any  conversation  with  the  plaintiff  as 
to  buying  any  other  property  than  is  named 
in  the  deed,— any  personal  property.  This 
was  objected  to  on  the  ground  tliat  all  the 
negotiations  had  been  merged  in  the  written 
instruments  conveying  the  real  property  and 
the  personal  property,  and  that  they  could 
not  be  varied  by  parol.  The  court  overruled 
the  objection,  and  the  defendant  was  allowed 
to  testify  that:  "The  price  of  the  real  es- 
tate was  to  be  $8,000,  with  the  fixtures  and 
furniture.  I  told  blm  the  property  was  high, 
but.  If  he  would  put  in  these  fixtures  and 
furniture,  that  I  would  take  it  for  $8,000. 
He  said  he  would  do  so.  We  have  talked  of 
it  several  times,— had  a  considerable  talk. 
The  negotiations  commenced  in  December, 
and  I  took  possession  In  March.  The  sub- 
ject was  all  agreed  upon  before  we  com- 
menced, and  then  we  made  some  variations." 
He  identified  the  said  written  agreements 
as  all  relating  to  the  same  subject,— the  real 
and  personal  property.  Hereupon  the  court 
ruled  that  all  testimony  offered  by  the  de- 
fendant to  show  that  property  was  convey- 
ed, not  specifically  mentioned  In  the  written 
instruments,  might  be  received,  and  the  de- 
fendant was  allowed  to  testify:  "I  never 
took  an  invoice  of  the  furniture  and  fixtures, 
but  there  was  an  Invoice  taken  ot  the  goods 
which  were  kept  for  sale.  The  subject  of 
taking  an  invoice  of  this  furniture  was  spo- 
ken oif  by  the  plaintiff  and  myself,  and  it  was 
said  that  it  was  not  necessary;  that  It  was 
bought  as  a  whole,  and  went  with  the  real 
estate."  The  court  instructed  the  Jury  as  to 
what  constituted  fixtures,  and  that  the  plain- 
tiff could  not  recover  therefor,  and,  further, 
that  if  they  fotind  "that  there  was  an  agree- 
ment between  the  parties,  at  the  time  claim- 
ed, that  there  was  to  be  a  sale  of  the  per- 
sonal pr(^;>ertyln  question  (not  fixtures),  and 
in  pursuance  thereof  the  property  was  deliv- 
ered to  the  defendant,  and  be  holds  It  by  vir- 
tue of  that  understanding,  then  the  plaintiff 
cannot  recover."  The  verdict  was  for  the 
defendant  upon  which  he  had  Judgment,  and 
the  plaintiff  appealed. 

C.  E.  Bnell,  for  appellant     Burr  W.  Jones, 
for  respondent 


PINNET,  J.  (after  stating  the  facts).  The 
sale  and  conveyance  by  the  defendant  to  the 
plaintiff  of  the  Dakota  lands,  the  sale  and 
conveyance  of  the  two  stores  and  lots  where- 
on they  were  situate,  at  Belleville  and  Mt 
Vernon,  by  the  plaintiff  to  the  defendant  and 
the  sale  and  transfer  to  the  latter  by  the 
plaintiff  of  the  -'entlrt  stock  of  genoral  mer- 
chandise contained  in  the  store  building,"  ail 
took  place  under  and  in  pursuance  of  the  ex- 
press stipulations  of  the  written  agreemrat 
between  the  parties  of  December  16,  1893. 
The  deeds  ot  conveyance  and  bill  of  sale  were 
executed  in  part  performance  of  this  written 
agreement  the  substance  of  which  was  the 
exchange  of  the  properties  of  the  parties  for 
specific  prices  named,  in  part,  and  to  be  as- 
certained In  part  thereafter,  and  the  payment 
by  the  plaintiff  to  the  defendant  of  the  dif- 
ference between  them.  This  c(mtract  neces- 
sarily included  the  fixtures  of  the  stores,  but 
it  did  not  mention  or  Include  the  store  furni- 
ture, etc.,  in  dispute,  and  there  is  nothing  In 
the  subsequent  modifications  of  the  contract 
relatmg  thereto.  The  contention  on  the  part 
of  the  defendant  was  that  there  vras  a  verbal 
agreement,  at  or  before  the  time  of  the  mak- 
ing of  the  written  contract  by  which  the 
property  in  dispute  was  to  go  to  the  plaintiff 
for  a  part  of  the  price  paid  for  the  stores,  al- 
though it  was  not  a  part  of  the  stogks  of  mer- 
chandise, and  was  not  mentioned  in  the  bill 
of  sale  or  in  the  deed  to  the  defendant.  This 
written  agreement  most  be  taken  to  contain 
the  real  contract,  until  the  contrary  Is  clearly 
and  satisfactorily  established,  and  it  cannot 
be  varied  or  altered  except  upon  proof  of 
fraud  or  mistake,  and  there  Is  no  claim  of 
either.  It  is  elementary  that  all  previous  ne- 
gotiations are  merged  In  a  written  contract 
so  that,  after  Its  execution,  parol  proof  there- 
of cannot  be  received.  The  parol  evidence 
set  out  In  the  foregoing  statement  was  re- 
ceived, and  its  reception  was  sought  to  be  Jus- 
tified, on  the  ground  that  the  transaction  cov- 
ered the  property  in  dispute,  and  that  the 
written  conveyance  omits  It  entirely.  It  was 
said  that  It  was  competent  to  prove  that  this 
property  was  sold  and  transferred  for  the 
same  consideration  expressed  In  the  deed,  and 
that  the  cases  of  Hahn  v.  Doollttle,  IS  Wis. 
186;  Manufacturing  Oo.  v.  Moe,  62  Wis.  240. 
22  N.  W.  414;  Green  v.  Batson,  71  Wis.  54, 
.W  N.  W.  849;  and  Bretto  v.  Levlne  (Minn.) 
52  N.  W.  525,— Justify  the  reception  of  this 
evidence.  These  cases  are  to  the  effect  that 
the  rule  that  where  parties  reduce  their  con- 
tract to  writing  the  writing  is  presumed  to 
contain  the  whole  contract  and  It  cannot  be 
shown  by  parol  that  other  things  were  agreed 
upon  at  the  same  time.  Is  not  applicable  to 
written  Instruments  (such  as  deeds  of  land, 
assignments  of  choses  in  action,  bills  of  sale. 
Indorsements  of  notes),  which,  from  their  na- 
ture, are  adopted  merely  to  transfer  title,  in 
execution  of  an  agreement  which  they  do  not 
profess  to  show,  nor  does  it  preclude  proof  by 
parol  of  representations  or  of  an  anterior  war- 
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™ttty,  by  Tray  of  Inducement,  In  respect  to 
the  sale  of  chattel  property,  or  of  the  value 
of  land  conveyed.  It  most  be  conceded  that 
snch  evidence  does  not  change  the  Instrument 
of  transfer  of  title  in  the  least,  but  this  case 
l8  clearly  distinguishable.  The  agreement  be- 
fore OS  Is  complete,  in  and  of  itself,  contain- 
Jig  the  stipulations  and  agreements  forming 
the  consideration  for  the  undertaking  of  each 
of  the  parties.  It  was  executory,  and  was 
not  an  instrument  to  pass  the  title  to  any  of 
the  property,  and  for  this  reason  is  not,  we 
think,  subject  to  the  rule  Invoked.  When  It 
is  found  that  the  property  is  not  described  In 
the  deed  or  bill  of  sale,  and  the  written  agree- 
ment is  consulted  to  ascertain  the  contract  of 
the  parties.  It  shows  clearly  what  was  agreed 
on.  It  contains  no  clause  from  which  it  may 
be  inferred  that  the  parties  did  not  intend  to 
Incorporate  in  't  the  contract  just  as  it  was 
made,  and  the  whole  of  it.  It  purports  to 
state  the  whole  contract,  and  the  property  in 
dispute  la  not  within  it.  In  the  absence  of 
fraud  or  mistake,  it  must  be  held  to  contain 
the  whole  contract  Hubbard  v.  Marshall,  SO 
Wis.  322,  326-328,  6  N.  W.  497;  Oillmann  v. 
Henry,  52  Wis.  465,  10  N.  W.  682;  Braun 
T.  Rendering  Ck>.  (Wis.)  60  N.  W.  196.  Where 
a  verbal  contract  is  entire,  and  a  part  only.  In 
part  performance.  Is  reduced  to  writing,  parol 
proof  of  the  entire  contract  is  competent. 
Hope  V.  Balen.  58  N.  Y.  382;  Chapin  v.  Dob- 
son,  78  N.  1.  74.  And  such  was  the  case  of 
Bretio  V.  Levlne  (Minn.)  62  N.  W.  525;  Hahn 
V.  DooUttle^  supra;  and  other  cases  relied  on 
by  the  oefendaut.  But  here,  the  entire  con- 
tract being  in  writing,  parol  evidence  was  not 
admissible  to  show  a  prior  or  contemporane- 
ous agreement  by  parol,  to  add  a  new  obliga- 
tion or  provision  to  it,  by  which,  for  the  same 
consideration  expressed  in  it,  the  contract 
was  to  be  made  more  burdensome  to  the 
plaintifT.  or  more  beneficial  to  the  defendant. 
The  effect  of  the  ^Idence,  under  the  charge 
of  the  court,  was  to  add  a  provision  to  the 
original  contract,  including,  as  a  part  of  the 
property  agreed  to  be  sold  to  the  defendant, 
the  furniture  and  tools  In  dispute,  in  addition 
to  the  property  described  in  it  As  was  said 
in  Eigbmie  v.  Taylor,  98  N.  Y.  294:  "If  we 
may  go  outside  of  the  instrument  to  prove 
that  there  was  a  stiptilatlon  not  contained  in 
It,  and  that  only  a  part  of  the  contract  was 
put  in  writing,  and  then,  because  of  that  fact, 
enforce  the  oral  stipulation,  there  will  be  lit- 
tle of  TahM  left  In  the  rule  itself.  The  writ- 
ings wblcb  are  protected  from  the  effect  or 
contemporaneous  oral  stipulations  are  those 
contamlng  the  terms  of  a  contract  between 
the  parties,  and  designed  to  be  the  repository 
and  evidence  of  their  final  Intentions.  If,  up- 
on Inspection  and  study  of  the  writing,  read, 
as  it  may  be,  in  the  light  of  surrounding  cir- 
cumstances. In  order  to  its  proper  understand- 
1ns  and  Interpretation,  It  appears  to  contain 
the  engagements  of  the  parties,  and  to  define 
the  object  ani*  measure  the  extent  of  such  en- 
gagements.  It   constitutes   the   contract   be- 


tween them  aid  Is  presiuned  to  contain  the 
whole  of  that  contract"  These  views  of  the 
case  are  decisive.  Nothing  can  be  added  to 
or  taken  from  the  contract  except  for  fraud 
or  mistake;  and,  as  already  stated,  there  was 
no  claim  of  either.  For  these  reasons  we 
must  hold  that  the  court  erred  in  admitting 
the  parol  evidence  stated,  and  iu  instructing 
the  Jury,  in  substance,  that  they  might  give 
effect  to  it  In  arriving  at  a  verdict.  The  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trlaL 


PAINE  et  al.  v.  JONBa 
(Supreme  C!oun  of  Wisconsin.  April  14,  1896.) 
Action  0}X  Odardia.v's  Bond— Limitations. 
A  gaardiao  is  "discharged,"  within  Rev. 
St  i  3908,  providing  that  an  action  against 
tlie  sureties  on  a  guardian's  bond  must  be  be- 
guii  within  four  years  from  the  time  he  wag 
discharged,  when  his  guardianship  has  termi- 
iiuted  by  the  arriTal  of  the  ward  at  the  age  of 
21  years,  though  the  trust  relation  as  to  the 
|)ro|>erty  continued,  and  final  accounting  was 
nut  made  until  a  later  date. 

Appeal  from  circuit  court,  Dane  county; 
Robert  G.  Slebecker,  Judge. 

Action  by  Ida  Jane  Paine  and  others  against 
Burr  W.  Jones,  as  executor  of  the  last  will 
of  Simeon  Mills,  deceased.  From  an  order 
sustaining  a  demurrer  to  the  complaint, 
plaintiffs  appeal.    Affirmed. 

This  was  an  action  brought  against  the 
sureties  on  a  guardian's  bond,  for  breach  of 
the  conditions  thereof,  in  that  the  guardian 
failed  to  pay  over  the  amount  found  due 
from  him  on  the  settlement  of  bis  final  ac- 
coimt.  The  youngest  child  arrived  at  his 
majority  on  the  29th  day  of  June,  1885.  The 
gniardlan,  without  fault  on  the  part  of  the 
cestuis  que  trustent  did  not  settle  his  ac- 
counts, either  with  them  or  with  the  proper 
court,  until  October  4, 1894.  This  action  was 
thereafter  commenced  by  appellants.  The 
complaint  sets  forth  facts  sufficient  to  con- 
stitute a  cause  of  action,  imless  the  bar  of 
the  statute  (section  3968,  Rev.  St)  applies. 
A  demurrer  was  interposed  to  the  complaint 
on  the  ground,  among  others,  that  the  action 
was  not  commenced  within  the  time  limited 
by  law,  on  which  ground  the  demurrer  was 
sustained,  and  plaintiffs  appealed. 

Erdall  &  Swansen,  for  appellants.  Olln  & 
Butler,  for  respondent 

MAUailALL,  J.  (after  stating  the  facto). 
The  sole  question  involved  here  is,  what  Is 
the  meaning  of  the  term  "discharged,"  as 
used  in  section  3968,  Rev.  St,  which  provides 
that  "no  action  shall  be  maintained  against 
the  sureties  on  any  bond  given  by  any  guard- 
ian imless  it  be  commenced  within  four  years 
from  the  time  the  guardian  shall  have  been 
discharged"?  As  applied  to  the  facts  of  this 
case.  It  is  contended  on  the  part  of  the  appel- 
lants that  theguardlan  is  not  discharged,  with- 
in the  meaning  of  the  statute,  till  his  final  ac- 
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count  is  settled  with  the  proper  court;  while, 
on  the  part  of  the  respondent,  it  Is  claimed 
that  the  guardian  Is  discharged  when  the 
ward  arrives  at  the  age  of  21  years.  Similar 
statutes  exist  in  Michigan,  Massachusetts, 
Mississippi,  Texas,  Vermont,  and  other  states; 
and,  as  clearly  shown  In  the  briefs  of  coun- 
sel, there  is  a  conflict  of  decisions  on  the  sub- 
ject here  presented'.  The  statute  seems  to 
have  originated,  or  been  first  adopted  in  this 
country,  in  the  state  of  Massachusetts,  where 
It  is  first  found  In  the  Revised  Statutes  of 
1836  (chapter  79,  {  26),  since  which  time, 
without  material  change,  it  has  continued  a 
part  of  the  law  of  that  state.  Michigan 
adopted  substantially  the  same  statute  from 
Massachusetts.  Gampau  t.  GlUett,  1  Mich. 
416;  Rev.  St  1838.  pt  2,  tit.  7,  c.  5,  S  23.  Ajid, 
without  material  change,  it  has  since  con- 
tinued to  be  the  law  of  that  state.  It  was 
adopted  by  this  state  from  Michigan  in  1849, 
and  became  section  30,  c.  80,  of  the  First  Re- 
vised Statutes,  and,  from  that  time  on  to  the 
present,  with  some  slight  changes  (not  afCect- 
Ing,  however,  the  question  here  Involved),  It 
has  continued  to  be  the  law,  and  it  now  a 
part  of  section  3968,  Rev.  St.  This  is,  in 
brief,  the  history  of  the  statute  under  con- 
sideration. Neither  in  Massachusetts  nor 
Michigan,  prior  to  its  adoption  here,  had  the 
particular  language  under  consideration  re- 
ceived Judicial  construction  by  the  courts  of 
those  states.  Therefore  this  court  is  not 
bound  to  follow  any  subsequent  interpreta- 
tion there  given,  but  may  adopt  such  inter- 
pretation as  seems  to  be  most  in  harmony 
with  the  legislative  fntent.  Rowan  v.  State, 
30  Wis.  129;  Hogan  v.  State,  36  Wis.  226. 
Nevertheless,  the  determination  of  the  ques- 
tion by  the  highest  judicial  tribunals  of  Mas- 
sachusetts and  Michigan,  adhered  to  for  a 
long  term  of  years,  under  the  circumstances, 
should  be  followed,  unless  it  clearly  appears 
that  some  other  interpretation  of  the  statute 
is  more  consistent  with  reason,  and  will  bet- 
ter effectuate  the  intent  of  the  lawgivers. 
In  Loring  v.  Alline,  9  Gush.  68,  the  supreme 
court  of  Massachusetts  had  this  subject  un- 
der consideration  for  the  first  time.  To  be 
sure,  the  real  question  then  was  whether  the 
death  of  the  guardian  operates  as  a  dis- 
charge, within  the  meaning  of  the  statute, 
so  as  to  set  the  period  of  limitation  running; 
but  it  necessarily  Involved  a  Judicial  deter- 
mination of  the  meaning  of  the  word  "dis- 
charged," as  used  in  the  statute,  and  the  con- 
clusion was  reached  that  such  term  is  synony- 
mous with  "termination  of  the  guardian- 
ship." Shaw,  O.  J.,  delivering  the  opinion  of 
the  court,  said:  "The  court  are  of  the  opin- 
ion that  by  the  term  'discharge,'  In  this  stat- 
ute. Is  Intended  any  mode  by  which  the 
guardianship  Is  effectually  terminated  and 
brought  to  a  close,  either  by  the  removal, 
resignation,  or  death  of  the  guardian,  mar- 
riage of  a  female  guardian,  or  arrival  of  the 
minor  ward  to  the  age  of  twenty-one,  or  oth- 
erwise."   To  the  same  effect  Is  McKlm  v. 


Mann,  141  Mass.  508,  6  N.  E.  740,  where  Al- 
len, J.,  speaking  of  the  legislative  intent, 
said,  In  effect,  that  It  was  not  the  policy  of 
the  legislature  to  keep  the  sureties  on  the 
guardian's  bond  liable  for  an  Indefinite  length 
of  time;  the  language  of  the  statute  is  ex- 
plicit; the  period  of  limitation  dates  from 
the  time  of  the  discharge  of  the  guardian  (i.  e. 
the  termination  of  the  guardianship  by  death 
of  the  ward,  his  arrival  at  the  age  of  twenty- 
one,  or  otherwise),  and,  if  no  right  of  action 
accrues  within  the  statutory  period  of  four 
years  from  such  discharge,  for  the  want  of 
the  necessary  preliminary  steps,  that  is  the 
fault  or  misfortune  of  those  interested  in  the 
estate.  In  Probate  Judge  v.  Stevenson,  5i> 
Mich.  320,  21  N.  W.  348,  the  above  interpre- 
tation was  followed.  The  question  arose  on 
a  different  state  of  facts  than  In  the  Instant 
case,  but  that  is  not  material,  as  the  mean- 
ing of  the  word  "discharged"  was  what  the 
court  was  called  upon  to  determine,  not  as 
applied  to  any  given  state  of  facts,  but  gen- 
erally as  used  in  the  statute.  Campbell,  J., 
stated  the  question  before  the  court  thus: 
"The  question  •  •  •  arises,  what  Is  meant 
by  the  'discharge  of  the  guardian'?  It  is 
(dalmed  by  the  defense  that  it  means  the  ter- 
mination of  his  official  character.  For  the 
plaintiff.  It  is  claimed  that  it  means  his  dis- 
cbarge  by  a  final  judgment"  Further,  the 
court  said,  in  effect,  that  the  term  means 
termination  of  the  c^ce;  It  cannot  mean  dis- 
charge from  liability,  for  there  would  be 
then  no  excuse  to  resort  to  the  bond;  there- 
fore it  must  mean  end  of  the  guardianship 
office.  To  the  same  effect  is  Hudson  v.  Bish- 
op (Clr.  Ct  N.  D.  Iowa)  32  Fed.  619,  where 
the  statute  of  this  state  was  under  consid- 
eration so  far  as  necessary  to  the  decision 
of  that  case.  The  guardian  bad  died.  Held, 
that  Bocb  event  operated  as  a  discharge, 
within  the  meaning  of  the  statute.  Taking 
the  term  "discharged"  ad  synonymous  with 
"termination  of  the  guardianship,"  as  held 
in  Loring  v.  Alline,  supra,  the  construction 
given  to  the  statutes  of  California  and  Ne- 
braska Is  In  harmony  with  the  decisions  of 
Massachusetts  and  Michigan.  Reed  v.  Ring. 
93  Gal.  96,  28  Pac.  861;  Seward  v.  Didier,  16 
Neb.  68,  20  N.  W.  12.  It  is  unnecessary  to 
review  the  decisions  of  other  states,  cited  in 
the  briefs  of  counsel.  In  conflict  with  those 
above  referred  to.  It  is  sufficient  to  say  that 
the  conflict  is  irreconcilable,  in  omr  judgment 
The  interpretation  of  the  statute  adopted  by 
the  courts  of  Massachusetts  and  Michigan, 
and,  in  effect,  California  and  Nebraska,  is 
supported  by  the  better  reasoning,  and  more 
clearly  effectuates  the  legislative  intent.  To 
say  the  term  "discharged"  is  synonymous 
with  "settlement  of  the  guardian's  account 
with  the  proper  court,  or  with  the  ward." 
would  seem  to  do  violence  to  the  language 
used.  With  due  deference  to  courts  that 
have  otherwise  held,  this  appears  to  be  quite 
clear.  We  are  unable  to  see  wherein  a  mere 
settlement  of  the  guardian's  account  witb- 
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oat  actnal  compliance  with  the  order  of  the 
court,  operates  as  a  discharge,  in  any  sense. 
To  say  that  it  means  discharge  by  termina- 
tion of  the  official  character  not  only  appears 
to  be  consistent  with  the  plain  meaning  of 
the  term,  but  to  effectuate  the  real  purpose  of 
the  statute,  which  plainly  is  to  fix  a  time 
certain,  for  the  benefit  of  the  sureties,  so  that 
they  may  know  definitely  when  their  obliga- 
tions as  sureties  will  terminate.  Such  be- 
ing the  obvious  purpose  of  the  statute,  a  con- 
stmctlon  should  not  be  adopted  that  will  in- 
volve the  questlcHi  of  such  termination  of  lia- 
bility in  unnecessary  uncertainty,  by  making 
it  depend  upon  the  time  of  the  settlement  of 
the  goardianShlp  account.  Four  years  after 
the  termination  of  the  office  Is  a  reasonable 
period,  and  is  the  period  limited  by  the  con- 
tract of  the  sureties,  by  force  of  the  statute; 
and  tf  a  cestui  que  trust  does  not,  by  reason 
of  n^lgence  or  other  cause,  protect  himself 
by  action  within  that  period,  the  loss  must 
rest  OB  him.  Such  negligence  or  other  cause 
cannot  operate  to  vary  the  contract  contain- 
ed in  the  bond.  Counsel  for  appellants  con- 
fidently cite  Stlnson  v.  Leary,  68  Wis.  269, 
a  N.  W.  63,  as  decisive  of  this  appeal  in 
their  favor.  Some  references  to  the  language 
of  Mr.  Justice  Orton  in  that  case  ought  ob- 
viously to  be  made,  to  avoid  the  appearance 
<rf  a  conflict  of  decisions  in  respect  to  the 
meaning  of  the  term  under  consideration. 
The  question  there  involved  was  whether, 
under  section  4082,  Rev.  St,  which  provides 
that  a  guardian  need  not  give  an  undertaking 
in  case  of  an  appeal,  he  is  required  to  give 
an  undertaking  on  appeal  from  an  order  set- 
tling his  final  account,  after  the  minor  ward 
arrives  at  the  age  of  21  years.  The  real 
question  invcdved  was  whether,  on  the  facts 
of  that  case,  the  appellant  was  still  guardian, 
in  the  sense  of  being  trustee  of  the  estate, 
so  that  such  estate  still  stood  as  security  for 
oUigations  lawfully  incurred  in  good  faith 
as  such  trustee.  Such  statute  exempts  any 
trustee  from  giving  an  undertaking  on  appeal 
from  a  county  court  It  is  general;  the 
words  of  the  statute  being,  "administrators, 
execators,  guardians  or  other  trustees."  While 
the  office  of  guardian,  strictly  so  called,  ter- 
minates when  the  minor  ward  arrives  at  ma- 
jority, yet  he  remains  trustee  of  the  estate, 
nevertheless,  and  responsible  as  such,  till  he 
lias  fully  settled  this  account  and  been  dis- 
charged; and  it  was  In  that  sense  only  that 
the  language  relied  upon  by  counsel  was 
used  In  Stlnson  v.  Leary.  The  meaning  of 
the  term  "discharged,"  as  used  in  the  stat- 
ute, limiting  the  liability  of  sureties  on 
guardians'  bonds,  or  otherwise,  was  not  un- 
der consideration,  therefore  not  decided. 
This  is  an  apt  illustration  of  the  importance 
of  the  role  stated  by  Marshall,  C.  J.,  in  Og- 
den  V.  Saunders,  12  Wheat  213,  and  often 
dted  with  approval  by  this  court:  "It  is  a 
general  rule  that  the  positive  authority  of  a 
dedslMi  la  co-extensive  <«ly  with  the  facta 
on  which  it  is  made." 
V.67N.M-.U0.1— .8 


It  follows  that  we  hold  that  the  term  "dis- 
charged," OS  used  in  section  3968,  Rev.  St,  is 
synonymous  with  "termination  of  the  guard- 
ianship,"—not  of  the  relation  of  trustee  and 
cestui  que  trust,  but  of  the  office,  of  the  right 
to  be  guardian,— and  that  such  termination 
occurs  In  the  event  of  the  death  of  the  guard- 
ian, the  arrival  of  the  minor  ward  at  the  age 
of  21  years,  or  by  any  other  event  by  which 
the  office  of  guardian,  strictly  so  called,  is 
brought  to  a  close,  though  the  trust  relation, 
in  respect  to  the  property,  may  still  continue 
up  to  the  time  of  the  settlement  and  dis- 
charge, in  respect  to  such  relaticm.  The  or- 
der of  the  circuit  court  appealed  from  is  af- 
firmed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 


BABCOCK  V.  APPLETON  MANUF'G  CO. 
(Supreme  Conn  of  Wisconsin.    April  14,  1896.) 

Mastbb  and  Sbbvant  —  Wbougpui.  Disobabob — 
Measubb  op  Damaobs. 
In  an  action  by  an  employ^  for  wrong- 
ful dischargp,  the  amount  of  wages  for  the  re- 
mainder of  the  term  of  service  under  the  con- 
tract is,  prima  facie,  the  measure  of  damages; 
and  the  amount  earned  by  plaintiff  during  such 
time,  or  that  he  might  reasonably  have  earned, 
is  matter  of  defense,  in  mitigation  of  damages. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodland,  Judge. 

Action  by  Havllah  Babcock  against  the  Ap- 
pleton  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Action  to  recover  a  balance  of  $60,  wages 
as  traveling  agent,  alleged  to  be  due  on  con- 
tract. On  the  15th  day  of  December,  1891,  a 
written  contract  was  made  between  the  par- 
ties, whereby  it  was  agreed  that  plaintiff 
should  work  for  defendant  for  a  term  of 
years,  in  the  capacity  of  traveling  salesman 
and  collector,  for  a  stipulated  avnn  per  month; 
that  the  term  of  employment  should  com- 
mence on  the  iRt  day  of  Jantiary,  1802;  and 
that  either  party  should  have  the  right  to 
termlnace  the  contract  on  giving  6D  days'  no- 
tice. Plaintiff  commenced  work  under  the 
contract  as  provided  therein,  and  continued 
in  defendant's  employ  till  about.  February 
22,  1882,  when  be  was  discharged,  without 
notice,  upon  the  ground  that  he  had  commit- 
ted a  breach  of  such  contract  by  engaging  in 
the  sale  of  goods  for  a  rival  concern,  to  the 
prejudice  of  defendant.  Phiintlff  received 
his  pay  up  to  the  time  of  such  discharge,  and 
thereafter  brought  suit  to  recover  for  60  days' 
wages  at  the  contract  price.  Defendant,  by 
answer,  as  a  defense,  alleged  breach  of  the 
contract,  hi  that  plaintiff  bad,  during  his  term, 
engaged  In  the  sale  of  machines  for  other 
concerns  competing  with  defendant  as  a  jus- 
tification for  the  discharge.  A  jury  was 
waived,  and  the  case  was  tried  by  the  court. 
A  finding  was  filed  to  the  effect  that  all  the 
allegations  of  tee  complaint  were  true,  and 
those  of  the  answer  untrue.     Exceptions  were 
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filed  requisite  to  raise  the  qnestlons  berc  con- 
sidered. Judgment  was  entered  In  favor  of 
plaintiff,  and  defendant  appealed  therefrom. 

Humphrey  Pierce,  for  appellant  H.  D. 
Ryan,  for  respondent. 

MARSHALL.  J.  (after  stating  the  facts). 
Some  exceptions  were  taken  to  the  rejection 
and  reception  of  evidence,  not  necessary  to 
be  reviewed,  as  It  clearly  appears  that  defend- 
ant was  not  prejudiced  thereby. 

On  the  17th  day  of  December,  1891,  after 
the  written  contract  was  made,  plaintiff 
wrote  to  O.  C  Yaughan,  of  Jefferson,  Wis., 
who  was  engaged  in  the  sale  of  harrows  in 
competition  with  defendant,  to  find  out  what 
he  would  allow  plaintiff  for  such  of  the 
Vaughan  harrows  as  plaintiff  might  sell  In 
Wisconsin.  To  this  letter,  December  18.  1891, 
Vaughan  replied  by  letter  that  he  would  allow 
plaintiff  $1  per  harrow  on  approved  orders, 
payment  to  be  made  when  the  harrows  were 
paid  for  On  the  17th  day  of  December,  1891, 
plaintiff  bad  some  talk  with  one  Amtz  in  re- 
gard to  the  latter  buying  some  of  the 
Vaughan  harrows.  Amtz  said  he  would  take 
two,  and  plaintiff  so  Informed  Vaughan,  but 
no  harrows  were  In  fact  sold  to  Amtz.  All 
this  occurred  before  the  1st  day  of  January, 
when  plalntifrn  term  of  employment  com- 
menced. Looking  at  the  evidence  in  the  most 
favorable  light  for  defendant,  the  facts  as 
above  stated  were  established,  and  they  are 
all  the  facts  shown  by  the  evidence  upon 
which  defendant  relied  as  a  Justification  for 
discharging  the  plaintiff.  The  answer  set 
forth  thai  at  divers  other  times,  while  In  the 
employ  of  defendant,  plaintiff  secretly 
agreed  with  one  Vaughan  to  sell  harrows  for 
him,  and  that  he  actually  did  sell  such  bar- 
rows and  derived  profit  therefrom,  and  oth- 
er acts  are  set  forth  in  the  answer  as  having 
been  committed  by  plaintiff  in  breach  of  his 
contract;  but  there  Is  an  entire  failure  of 
evidence  to  sustain  such  charges,  or  to  show 
that  plaintiff  engaged  in  any  business,  after 
the  comm'encement  of  his  term  of  employ- 
ment. Inconsistent  therewith.  The  court  was 
Justified,  therefore,  in  finding  that  the  ma- 
terial allegations  of  the  answer  were  not  sus- 
tained by  the  evidence. 

It  Is  claimed  on  the  part  of  appellant  that 
the  court  erred  In  allowing  plaintiff  full 
wages  for  the  60  days;  that  the  proper  rule 
Is  the  difference  between  the  wages  agreed 
upon  and  the  amount  the  employ^  earned,  or 
might  reasonably  have  earned.  In  other  em- 
ployment; and  that  It  was  incumbent  on 
plaintiff  to  show  how  much  less  he  was  able 
to  earn  than  he  was  to  receive  under  the 
contract  The  rule  of  damages  is  as  claimed, 
but  not  the  rule  In  -aspect  to  the  burden  of 
proof.  In  such  a  case,  what  the  employ^ 
earned,  or  might  have  earned,  defendant  Is 
only  entitled  to  by  way  of  mitigation  of  dam- 
ages. It  Is  a  matter  In  recoupment,  which  It 
Is  Incumbent  upon  defendant  to  set  up  and  e<>- 


tabllsh.  mrk  v.  Hartman,  68  Pa.  St  97; 
Horn  V.  Association,  22  Minn.  233;  Howard  v. 
Daly,  61  N.  I.  363;  Sutherland  v.  Wyer,  67 
Me.  64;  14  Am.  &  Eng.  Enc.  Law,  p.  797.  In 
Barker  v.  Insurance  Co.,  24  Wis.  630,  it  is 
stated,  in  effect,  that  while  the  rule  is.  in 
case  an  employs  Is  discharged,  without  cause, 
before  the  expiration  of  his  term.  In  a  suit  by 
him  against  his  employer  for  wages  for  the 
balance  of  such  term,  that  the  damages  may 
be  reduced  by  the  amount  wliich  he  did  earn, 
or  might  reasonably  have  eaiaed,  elsewhere, 
yet  the  burden  Is  apon  the  defendant  to  show 
affirmatively  that  plaintiff  did  in  fact  earn 
elsewhere,  or  might  have  had  employment 
and  compensation  therefor,  and  the  probable 
amount  of  it,  and,  If  he  offers  no  evidence  on 
the  subject  then  no  question  is  presented  in 
regard  to  mitigation  of  damages,  under  such 
rule,  to  be  passed  npon  by  either  court  or 
Jury.  We  perceive  no  reversible  error  In  the 
record,  and  it  follows  that  the  Judgment  of 
the  circuit  court  should  be  affirmed.  Judg- 
ment affirmed. 


ORADY  et  aL  v.  NORTHWESTERN  LOAN 
&  INVESTMENT  CO. 

(Supreme  Conrt  oi  Wisconsin.     May  1,  1896.) 

BiusBXT  Domain— AwAKD—CoNPi.iOTi!(o  Claims 
— Oaota  OF  CoDBT— Recital  or  Facts. 
Where  there  are  conflicting  claims  of 
mortgagees  and  subsequent  grantees  as  to  an 
uwara  for  an  easement  condemned,  an  order 
of  the  court  determining  that  issue  must  recite 
all  the  facts  necessary  to  show  that  the  snccess- 
fnl  party  is  entitled  to  the  award. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall,  Judge. 

Action  by  Susan  A.  Grady  and  others 
against  the  Northwestern  Loan  &  Investment 
Company  to  determine  claims  to  an  award. 
From  a  Judgment  in  favor  of  defendant 
plaintiffs  appeal.     Reversed. 

Carl  C.  Pope,  for  appellants.  Thomas  W. 
Sbackleford,  for  respondent 

CASSODY,  C.  J.  This  is  an  appeal  from  an 
order,  and  the  facts  found  are  incorporated 
in  the  order,  and  are  to  the  effect  that  Jan- 
uary 5,  1889,  the  premises  described  belonged 
to  Patrick  and  John  Fay  in  fee;  that  they 
on  that  day  conveyed  the  same  to  the  plain- 
tiffs, and  took  back  a  mortgage  thereon  for 
$3,(X)0;  that  November  4,  18S9.  the  plalnUffs 
conveyed  the  premises  to  one  Hale,  subject  to 
the  $3,000  mortgage,  and  took  back  from 
Hale  a  mortgage  thereon  for  $7,000;  that 
February  20,  1890.  Hale  conveyed  the  prem- 
ises to  the  defendant,  subject  to  both  mort- 
gages mentioned,  which  the  defendant  there- 
by assumed  and  agreed  to  pay,  and  Hale  at 
the  same  time  took  back  from  the  defendant 
a  mortgage  thereon  for  $5,000;  that  August 
26.  1891,  commissioners  were  appointed  In 
certain  condemnation  proceedings  by  or 
against  the  Superior  Belt  Line  &  Terminal 
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Railway  Company;  that  September  1,  1891, 
the  commissioners  filed  their  award,  fixing 
the  damages  In  the  aggregate  at  $1,058;  that 
December  29,  1881,  the  railway  company  ap- 
pealed from  said  award;  that  no  part  of  the 
award  bad  been  paid  into  court,  or  otherwise 
paid,  but  the  matter  of  the  appeal  from  said 
award  was  still  pending  and  undetermined; 
that  the  plalnturs  foreclosed  the  $7,000  mort- 
gage by  advertisement,  and  the  same  was 
sold  by  the  sherlflC  to  the  plaintiffs,  March  22, 
1882,  for  95,683.75;  that  March  25,  1883,  the 
sheriff  gare  a  deed  thereon  to  the  plaintiffs; 
that  September  8,  1882,  judgment  of  fore- 
closure and  sale  was  entered  on  the  Fay  mort- 
gage of  ^000;  that  November  7,  1883,  the 
premises  were  sold  thereon  to  the  plaintiffs 
for  12,996.62;  that  said  sale  was  duly  con- 
firmed by  the  circuit  court,  and  the  deed  of 
conveyance  executed  and  delivered  to  the 
plaintiffs  on  said  sale  by  the  sheriff;  that  the 
several  deeds  and  mortgages  mentioned  were 
duly  recorded.  Upon  the  facts  stated.  It  was 
ordered  and  determined  by  the  trial  court 
that  the  amount  awarded  as  aforesaid,  or  the 
amount  which  might  thereafter  be  recovered 
against  the  railway  company  on  the  appeal 
from  said  award,  be  paid  to  the  defendant. 
Prom  that  order  the  plaintiffs  bring  this  ap- 
peal. 

The  findings  of  fact  recited  in  the  order 
are  conceded  to  be  true.  The  only  exception 
taken  is  to  the  conclusions  drawn  from  those 
facta.  The  circuit  court  rule  provides  that 
"all  orders  of  the  court  or  a  Judge,  whether 
granted  ex  parte,  by  default  or  otherwise, 
shall  briefly  refer  to  all  the  records,  petitions, 
affidavits  and  other  papers  read  or  used  by 
either  party  upon  the  application  for  the  or- 
der." Rule  11,  S  6.  We  must  assume  that 
the  order  in  question  complied  with  that  rule, 
and  hence  that  it  Is  based  entirely  upon  the 
facts  therein  recited.  Haseltlne  v.  Metcalf, 
06  Wis.  216,  28  N.  W.  837;  Mullen  v.  Relnlg, 
68  Wla  410,  32  N.  W.  293.  It  appears  from 
such  recitals  that  the  order  was  made  in  cer- 
tain condemnation  proceedings,  but  they  fail 
to  state  whether  they  were  instituted  by  the 
idaintlffa  or  the  defendant,  or  the  railway 
company  mentioned,  or  some  other  corpora- 
tion or  person.  They,  moreover,  fall  to  state 
when  the  railway  company  or  other  corpora- 
tion or  person  obtaining  the  easement  by 
virtue  of  such  condemnation  proceedings  en- 
tered upon  and  took  jiosBessioo  of  the  lands 
condemned;  or  whether  such  entry  and  pos- 
session were  wrongful,  or  with  the  express 
or  tacit  consent  of  the  then  owner  or  owners; 
or  who  such  owners  were  at  that  time. 
The  facts  thus  not  found  nor  recited,  or  at 
least  Btxne  of  them,  are  very  important,  and 
in  fact  controlling,  in  determining  who  Is  or 
will  be  enUtled  to  the  award.  This  suffi- 
ciently appears  from  adjudications  of  this 
court  Nellson  v.  Railway  C!o.  (Wis.)  84  N. 
W.  8tt,  and  cases  there  cited;  Frey  v.  Rail- 
way Ca,  91  Wis.  309.  64  N.  W.  1038,  and  cas- 
es there  cited.    We  cannot  say,  upon  this 


record,  that  the  defendant  Is  entitled  to  what- 
ever compensation  may  be  recovered,  or  any 
part  of  the  same.  Besides,  it  appears  that 
the  appeal  from  the  award  is  still  pending 
and  undetermined.  Of  course,-  no  one  can 
teU  in  advance  what  the  determination  will 
be,  nor  whether  there  will  be  any  fund  for 
distribution.  Whether  conflicting  claims  to 
compensation  which  may  or  may  not  be  re- 
covered subsequently  can  be  determined  in 
advance  of  such  recovery,  under  section  1S50, 
Rev.  St.,  it  is  unnecessary  here  to  determine. 
The  order  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings according  to  law,  and  Vfrlthout  prejudice 
by  reason  of  this  decision. 

MARSHALL,  J.,  took  no  part 


FRBDBBICKSON  v.  ATBH. 
(Supreme  Court  of  Wisconsin.  May  1,  1886.) 
Salb— Action  job  Pkicr. 
Plaintiff  contracted  with  defendant  to 
deliver  at  a  certain  place,  for  a  specified  price, 
1,000  ties,  payment  to  be  made  therefor  "with- 
in five  days  after  notice  has  been  received  by" 
defendant  "that  all  iies  have  been  delivered, 
and  after  the  same  have  been  counted  by"  de- 
fendant, "and  known  to  have  been  delivered  as 
claimed."  Plaintiff  notified  defendant  August 
5tli  that  the  ties  were  delivered.  On  August 
11th  the  ties  weru  counted,  and  defendant  ac- 
cepted them.  Held,  that  plaintiff  was  not  en- 
titled to  commence  an  action  for  the  recovery 
of  the  amount  due  under  the  contract  until  five 
(lays  had  elapsed  after  such  counting  and  ac- 
ceptance. 

Appeal  from  circuit  court  Polk  county; 
Egbert  Bundy,  Judge. 

Action  by  Joseph  Frederickson  against  Ed. 
B.  Ayer,  to  recover  imder  a  contract  for  the 
delivery  of  railroad  ties.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

F.  B.  Dorothy,  for  appelant.  George  D. 
McDill,  and  H.  W.  Chynoweth,  for  respond- 
ent. 

CASSODAY,  C-  J.  It  appears  from  the 
record  that  July  8, 1893,  the  plaintiff,  of  Polk 
county,  entered  into  an  agreement  in  writ- 
ing with  the  defendant,  of  Chicago,  wherein 
and  whereby  the  plaintiff  agreed  to  take 
from  the  stumps  on  lands  therein  described, 
and  haul  to  the  station  known  as  "Spur  No. 
3,"  on  the  line  of  the  Soo  Railway,  1,000 
ties,  bearing  the  blue  paint  dot  mark  In  use 
by  the  defendant  and  piled  up  in  good  shape 
at  said  spur,  convenient  to  the  side  track 
for  loading,  to  be  delivered  on  or  before  Au- 
gust 15,  1803,  at  said  spur,  for  which  the 
defendant  therein  agreed  to  pay  10  cents  for 
each  of  said  ties,  or  more  If  the  plaintiff 
desired  to  haul  more  within  the  time  speci- 
fied; that  the  hauling  of  said  ties  to  be  paid 
for  "within  5  days  after  notice  has  been  re- 
ceived by"  the  defendant  "that  all  ties 
have  been  delivered,  and  after  the   same 
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have  been  counted  by"  the  defendant,  "and 
known  to  be  delivered  as  claimed";  that, 
If  the  ties  specified,  or  any  part  thereof, 
were  not  delivered  August  15,  1893,  then  the 
plaintiff  should  only  be  paid  eight  cents  each 
for  all  ties  so  hauled;  that  Saturday,  August 
5,  1893,  the  plaintiff  wrote  the  defendant 
to  the  effect  that  he  had  all  the  ties  hauled, 
and  wished  the  defendant  would  come  Mon- 
day and  count  them,  so  as  to  see  it  was  all 
right;  that  Monday,  August  7,  1893,  the  de- 
fendant caused  a  letter  to  be  written  to  the 
plaintiff  to  the  effect  that  he  would  be  out 
Wednesday  morning  to  load  out  the  ties, 
when  he  would  count  up  the  plaintiff's,  and 
asking  the  plaintiff  If  he  could  not  get  the 
balance  of  the  ties  in;  that  that  letter  was 
received  by  the  plaintiff  In  due  course  of 
mail;  that  the  defendant  was  at  Spur  No.  3 
station  Wednesday,  August  9,  1893,  to  count 
the  ties,  but  the  plaintiff  was  not  there,  and 
no  ties  were  counted  on  that  day;  that  Fri- 
day, August  11, 1893,  the  parties  met  at  Spur 
No.  3,  and  counted  the  ties,  and  the  defend- 
ant accepted  the  same;  that  August  15, 
1893,  the  plaintiff  commenced  this  action, 
and  attached  the.  defendant's  property  as  a 
nonresident,  to  recover  $106.80  for  cutting 
and  hauling  1,068  ties  at  10  cents  each,  as 
prescribed  In  the  contract  The  defendant 
answered,  and  alleged.  In  effect,  that  August 
1(J,  1893,  the  defendant  tendered  to  the  plain- 
tiff the  sum  of  ?106.80  in  payment  for  said 
ties,  but  that  the  plaintiff  refused  to  receive 
the  same;  that  the  action  was  commenced 
August  15,  1893;  that  the  defendant  spe- 
cifically pleaded  that  the  action  had  been 
prematurely  brought,  and  that  said  sum  of 
$106.80  was  not  due  or  payable  to  the  plain- 
tiff nntU  August  17,  1893,  according  to  the 
terms  of  the  contract,— and  prayed  that  the 
action  be  dismissed.  At  the  close  of  the 
trial  the  court  directed  a  verdict  In  favor  of 
the  plaintiff  for  $106.80,  with  Interest  from 
August  15,  1893,  amounting  to  $108.40. 
From  the  judgment  entered  thereon  accord- 
ingly, the  defendant  brings  this  appeal. 

The  written  contract  gave  to  the  defend- 
ant five  days  within  which  to  make  pay- 
ment "after"  he  had  received  notice  that 
all  the  ties  had  been  delivered,  "and  after" 
the  same  had  "been  counted  by"  the  de- 
fondant,  "and  known  to  be  delivered  as 
claimed."  It  is  undisputed  that  the  ties 
were  not  so  counted  until  August  11,  1883, 
and  that  the  action  was  commenced  on  the 
fourth  day  thereafter.  The  notice  given  by 
the  plaintiff  to  the  defendant  to  the  effect 
that  all  the  ties  had  been  hauled,  did  not 
state  the  number,  nor  what  the  plaintiff 
claimed  respecting  the  same.  It  assumed 
that  the  ties  were  to  be  counted  by  the  de- 
fendant, and  that  he  was  to  have  an  op- 
I>ortiinity  of  seeing  that  the  ties  were  dellv- 
tTva  at  the  place  and  marked  and  piled  "all 
right"  and  "as  claimed"  by  the  plaintiff.  The 
contract  contemplated  an  opportunity  for 
such  mutual  conference  or  understanding  in 


respect  to  the  ties  and  the  amount  to  be  paid 
therefor  before  the  five  days  should  begin 
to  run.  We  are  constrained  to  bold  that 
either  the  nonsuit  should  have  been  granted 
or  a  verdict  directed  In  favor  of  the  defend- 
ant on  the  ground  that  the  action  was  pre- 
maturely commenced.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


SELLECK  r.    TALLMAN  et  al 
(Supreme  Court  of  Wisconsin.     May  1,  1896.) 

MD»I0IP1.L  CoBPOKATIOHB — DeFKOTIVS  SIDBWA.LE3 
— LlABlLITT  OF  Lot  Owxbb. 
Under  a  city  charter  making  it  the  duty 
of  the  lot  owners  to  construct  and  keep  in  re- 
pair sidevcalkb  m  front  of  their  property,  and 
providing  that  on  their  failure  so  to  do  the  city 
shall  make  the  retairs  at  the  lot  owners'   ex- 

Sense,  and  tliat  whenever  an  Injury  occurs, 
ue  to  defects  in  a  sidewalk  for  which  the  city 
would  be  liable,  if  the  defect  arises  from  the 
default  or  negl-gence  of  any  person  other  than 
the  city,  sucli  person  shall  t>e  primarily  liable 
for  all  damag'  s  for  such  injury,  a  lot  owner  is 
not  liable  for  injuries  resulting  from  the  side- 
walk being  out  of  repair;  the  charter  provision 
baring  reference  only  to  injuries  caused  by  ac- 
tive negligence  of  the  lot  owner  in  obstructing 
the  sidewalks,  or  otherwise  rendering  them  im- 
SBfe.  Toutloff  V.  City  of  Green  Bay,  65  N.  W. 
169,  91  Wis.  190,  foUowed. 

Appeal  from  circuit  court.  Rock  county; 
John  R.  Bennett,  Judge. 

Action  by  Mary  E.  Selleck  against  the  city 
of  JanesvlUe,  Wis.,  and  W.  H.  Tallman  and 
E.  D.  Tallman,  to  recover  for  personal  in- 
juries caused  by  a  defective  sidewalk.  The 
defendants  W.  H.  Tallman  and  E.  D.  Tall- 
man demurred  to  the  complaint,  and,  the  de- 
murrer being  overruled,  appealed.  Revers- 
ed. 

Action  to  recover  for  personal  injuries  al- 
leged to  have  been  received  by  plaintiff  by 
reason  of  a  defective  sidewalk  in  the  defend- 
ant city.  The  facts  are  sufficiently  stated  in 
the  opinion. 

Ruger  &  Norcross.  for  appellants.  Fetb- 
ers,  Jeffris,  Fifleld  &  Matheson,  for  respond- 
ent. 

MARSHALL,  J.  W.  H.  and  E.  D.  Tallman 
were  joined  as  defendants  because  they 
were  the  owners  of  the  lot  In  front  of  which 
the  alleged  defect  existed.  By  the  charter 
of  the  defendant  city,  it  has  power  to  estab- 
lish sidewalks,  and  determine  tbelr  width 
and  character  and  the  manner  and  method 
at  construction.  It  is  made  the  duty  of 
each  lot  owner  to  construct  such  walk  in 
front  <rf  his  property  In  accordance  with 
such  determination,  and  to  keep  the  same 
In  repair;  and  on  failure  so  to  do,  after  due 
notice  as  provided  in  the  charter,  the  munici- 
pality is  authorized  to  perform  the  work  at 
such  lot  owner's  expense,  and,  on  his  failure 
to  pay  such  expense  within  the  prescribed 
period,  the  city  Is  authorized  to  charge  the 
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same  u  a  tax  against  the  property.  The 
charter  also  prOTldes  that  "whenever  any 
Injury  shall  happen  by  reason  of  any  defect 
In  any  •  •  •  sidewalk  •  •  •  from  any 
cause  for  which  the  city  would  be  llaUe, 
and  such  defect  shall  arise  from,  or  be  pro- 
doced  by,  the  wrong,  default  or  negligence 
of  any  person  •  *  *  other  than  such  dty, 
»ueh  person  •  •  •  so  guilty  •  •  • 
shall  be  primarily  llaUe  for  all  damages  for 
such  Injury."  The  complaint  contained  ap- 
propriate allegations  to  constitute  a  cause  of 
action  against  defendants  W.  H.  and  E.  D. 
Tallman.  if,  under  the  charter  of  the  city,  a 
lot  owner  who  violates  the  provisions  of 
snob  charter  in  respect  to  keeping  the  side- 
walk In  front  of  his  lot  in  a  proper  state  of 
repair  is  liable  to  a  person  for  an  injury  re- 
ceived by  such  person,  while  passing  over 
stich  walk,  by  reason  of  its  tmsafe  condition 
for  the  public  use.  Such  defendants  demur- 
red to  the  complaint  on  the  ground  that  it 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them.  The  demurrer 
was  overruled,  and  an  appeal  taken  to  this 
court. 

The  question  of  whether  the  complaint 
states  a  cause  of  action  against  appellants 
must  be  decided  in  their  favor;  following 
TouUoff  V.  City  of  Green  Bay,  91  Wis.  190, 
65  N.  W.  169,  where  there  is  a  very  full  dis- 
cussion of  the  subject  In  the  opinion  of  the 
court  by  Mr.  Justice  Winslow.  The  charter 
provisions  there  considered  and  construed 
are  the  same,  in  all  essential  particulars,  as 
those  relied  upon  by  respondent  here.  This 
court  held,  after  careful  consideration  of  the 
matter,  in  effect:  (1)  That  cases  where  trav- 
elers are  Injured  through  active  negligence 
of  lot  owners  or  others,  in  obstructing  side- 
walks or  making  excavations  therein,  should 
be  distinguished  from  cases  of  failure  to  re- 
pair; that  it  is  to  the  former  class  of  cases, 
not  the  latter,  that  the  charter  provision  ap- 
plies, to  the  effect  that  when  an  injury  Is 
caused  to  a  person  by  reason  of  a  defective 
sidewalk,  from  any  cause  for  which  the  city 
vould  be  liable,  and  the  cause  of  the  injury 
arises  from,  or  is  produced  by,  the  wrong, 
default,  or  negligence  of  any  person  other 
than  such  city,  such  person  shall  be  primarl- 
I.V  liable  to  the  injured  party.  (2)  That  char- 
ter provisions  of  the  character  of  those  un- 
der consideration  do  not  Impose  an  absolute 
liability  on  the  lot  owner  to  keep  the  side- 
walk in  fr<mt  of  his  property  in  a  proper 
state  of  repair  for  the  public  use,  but  merely 
r^utres  him  to  do  so,  or  to  pay  the  ex- 
penses Incurred  by  the  city  In  respect  to  it; 
that  the  duty  of  the  lot  owner  Is  to  the  cor- 
poration, not  to  the  traveler;  that  the  duty 
to  the  traveler  is  one  owing  by  such  corpora- 
tion, and  the  obligation  of  the  lot  owner  to 
repair  the  sidewalk,  or  pay  the  expense  of 
It,  Is  merely  one  Imposed  by  such  corpora- 
tion as  a  means  of  carrying  out  its  public 
duty.  Therefore  the  rule  that,  where  the 
l*w  Imposes  a  specific  burden  upon  one  per- 


son for  the  benefit  of  another,  an  action  lies 
in  favor  of  the  latter  against  the  former,  in 
case  such  other  is  damaged  through  neglect 
on  the  part  of  such  i)erson  in  respect  to  the 
performance  of  such  duty,  does  not  apply. 
The  order  of  the  circuit  court  Is  reversed, 
and  the  catise  remanded,  with  directions  to 
sustain  the  demurrer  to  the  complaint 


In  re  SCHMIDT'S  ESTATE. 
(Supreme  Court  of  Wisconsin.  April  14,  1896.) 
Claims  aoaisst  Dbcbdekts'  Estates, 
Where  a  son-in-law  furnished  board, 
lodging,  and  services  to  his  father-in-law,  on 
his  periodical  visits  with  him  during  a  period 
of  several  years,  without  demanding  any  com- 
pensation, but  kept  a  record  of  the  visits  and 
services,  and  after  his  father-in-law's  death,  be- 
ing dissatisfied  with  the  share  that  was  left  to 
his  wife  by  his  father-in-law,  he  charged  up 
these  items,  he  could  not  enforce  his  claim 
against  the  estate. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodland,  Judge. 

Action  by  Peter  Moder  against  the  executors 
of  the  estate  of  Dominlck  Schmidt  From  a 
judgment  for  plaintlQ,  defendants  appeal 
Reversed. 

This  was  a  claim  filed  In  ttte  county  court  of 
Outagamie  county  by  Peter  Moder,  against 
the  estate  of  said  deceased,  for  a  note  against 
him  for  $100  and  interest  thereon;  for  $125 
for  services  rendered,  at  the  request  of  the 
deceased,  in  attending  to  his  affairs  for  six 
years  Immediately  prior  to  his  death;  and  for 
$400  for  board,  care  and  nursing  furnished 
him,  and  at  ids  request  during  the  same  pe- 
riod. Objecticns  were  made  to  the  chiim,  but 
the  court  allowed  it  at  $515.94,  and  an  ap- 
peal was  taken  to  the  crcuit  court  I^  the  ex- 
ecutors. A  trial  vras  had  before  a  referee, 
and  the  sum  of  $127.96  was  found  due  on  the 
note,  and  the  sum  of  $440  was  allowed  for  the 
other  items,  amounting  in  all  to  $567.96.  Ui*- 
on  exceptions  to  the  report  the  circuit  court 
confirmed  it  and  gave  judgment  accordingly, 
from  which  one  of  the  executors,  Peter  B. 
Schmidt,  and  John  Bottensek,  as  guardian  for 
certain  legatees,  appealed.  The  referee  found 
that  for  about  20  years  prior  to  his  death  the 
deceased  Imd  visited,  boarded,  and  lodged  at 
the  home  of  the  claimant  and  his  wife,  who  is 
the  daughter  of  the  deceased,  at  intervals  of 
several  weeks  and  months,  and  during  that 
period  the  claimant  had  assisted  him  in  con- 
ducting, in  part  his  business  correspondence, 
and  in  looking  after  his  loans,  etc.,  and  had 
attended  to  and  assisted  him  in  sickness;  that 
the  services,  board,  and  lodging  had  been  the 
same,  in  nature  and  extent  prior  to  18S6,  as 
subsequent  and  for  the  last  20  years  of  his 
life.  The  deceased  was  a  widower,  and  had 
a  home  most  of  the  time  in  Appleton,  and 
part  of  the  time  in  Greenville,  and  boarded  or 
took  his  meals  with  the  claimant  or  Ills  son, 
Peter  Schmidt,  or  at  hotels  or  boarding  hous- 
es.    From  1885  to  £ls  death  he  boarded  with 
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tbe  claimant  at  different  periods,  from  2  to  21 
weeks  each.  In  1878  he  gave  his  daughter, 
claimant's  wife,  securltle"  to  tlie  value  of  $500, 
and  In  1882  $400  more,  and  subsequently  as- 
signed her  a  mortgage  of  the  value  of  $600. 
In  December,  1887,  he  conveyed  certain  real 
estate  to  claimant's  wife,  and  to  his  grandchil- 
dren, tbe  children  of  his  son  Peter  Schmidt, 
giving  her  an  estate  therein  for  her  life,  after 
ills  death.  The  claimant  never  demanded  any 
pay  or  compensation  from  the  deceased  in  his 
lifetime,  and  never  gave  him  to  understand 
that  he  expected  any,  for  such  board,  lodging, 
and  services;  and  there  was  no  express  con- 
tract for  compensation,  and  no  other  facts 
from  which  a  promise  to  pay  for  the  same 
could  be  implied.  He  did  not  board  with 
claimant  in  a  permanent  manner,  or  a  suffi- 
cient length  of  time,  the  referee  found,  to  be 
considered  a  memlier  of  the  claimant's  family. 
By  bis  will  he  gave  the  claimant's  wife  the 
income  of  one-half  of  his  estate  of  abont  $6,- 

000  during  her  lifetime.  Tbe  claimant  testi- 
fied that  he  put  down  on  a  memorandum  book 
the  periods  deceased  stayed  with  him,  but  the 
charges  were  not  made  until  afterwards,  when 
he  "found  out  bow  he  was  acting  against  me. 

1  did  not  make  any  charge  until  I  found  out  I 
was  not  getting  what  I  ought  to  have,  and 
how  my  brothei^ln-Iaw  beat  me";  and  that 
this  was  about  a  year  or  so  after  the  old  gen- 
tleman died.  He  produced  a  memorandum 
book  upon  which  there  were  various  entiles 
for  board  and  services.  He  testified  he  had  it 
in  mind  to  charge  the  deceased  from  the  time 
he  came  to  lils  place  20  years  ago,  but  never 
tried  to  collect  anything  until  after  he  died. 

A.  B.  Whitman  and  John  Bottensek,  for  ap- 
pellants.    Humphrey  Pierce,  for  respondent. 

PINNBY,  J.  (after  stating  the  facts).  The 
claimant  was  clearly  entitled  to  Judgment  for 
the  principal  and  interest  of  tbe  note  he  held 
against  the  deceased,  amounting  to  $127.96. 
There  was  no  express  contract  for  compensa- 
tion for  the  board  and  lodging  and  services 
Included  In  the  claim  under  consideration,  and 
the  only  question  is  whether  the  facts  and  cir- 
cumstances are  such  that  any  promise  to  com- 
pensate the  claimant  therefor  can  be  implied. 
The  charges  were  not  made  until  after  the 
death  of  the  testator,  and  the  dalm  was  evi- 
dently preferred  because  the  claimant  was  dis- 
appointed and  vexed  at  what  he  regarded  as 
an  unfair  and  unequal  disposition  which  the 
testator  had  made  of  bis  estate,  as  between 
the  claimant's  wife  and  her  brother  and  chil- 
dren. This  fact  is  cogent  evidence  to  show 
that  It  was  understood  j.i  the  time,  In  view 
of  tbe  relationship  existing  between  the  par- 
ties, that  the  boarding,  lodging,  and  services, 
for  which  a  claim  was  not  preferred  until  aft- 
er the  testator's  death,  were  furnished  gratu- 
itously, and  without  hope  or  expectation  of 
compensation.  It  Is  trie,  the  claimant  testi- 
fies tbat  he  had  an  intention  all  the  time  to 
make  claim  for  compensation;   but,  if  so.  It 


was  secret  and  undisclosed,  and  had  been 
cherished  for  over  20  years,  during  which  the 
relations  between  the  parties,  as  thus  disclos- 
ed by  the  facts,  bad  existed.  Had  tbe  testa- 
tor dealt  more  liberally  by  tbe  claimant's  wife, 
it  is  reasonable  ^o  suppose  that  nothing  would 
ever  have  been  heard  of  this  portion  of  tbe 
dalm.  Upon  the  evidence  before  us,  we  can- 
not conclude  that  the  claimant  expected  to  re- 
ceive or  enforce  payment  for  what  were  evi- 
dentiy  Intended  by  him  as  acts  of  hospitaUty, 
kindness,  and  friendly  assistance  to  his  father- 
in-law,  and  wtre  received  by  him  as  such  for 
such  a  v«ry  long  period,  and  without  any  in- 
timation of  any  intention  on  the  part  of  the 
claimant  to  make  any  charge  for  them.  It 
cannot  make  any  difference  that  the  testator 
did  not  become  continuously  a  member  of  tbe 
claimant's  family.  The  law  would  not  imply 
a  promise  on  the  part  of  a  guest  to  pay  for 
board  and  lodging,  and,  under  the  circum- 
stances, it  Is  but  fall  to  assume  that  the  tes- 
tator had  an  Implied  Invitation  to  come  and 
stay  in  the  claimant's  family,  when  and  as 
he  chose,  as  their  guest,  and  that  it  was  so 
regarded.  The  claimant  doubtiess  assisted 
him  gratuitously  In  his  business  affairs,  ex- 
pecting that  his  wifs  would  reap  some  ad- 
vantage, as  she  did,  from  the  testator's  boun- 
ty. The  parties  were  not  dealing  as  stran- 
gers unaffected  by  any  personal  relation,  or  in 
a  business  sense,  and  no  liability  can  be  im- 
plied for  the  board,  lodging,  and  services. 
The  case  falls  within  the  rule  that  where  near 
relations,  by  bloo^  or  marriage,  reside  togeth- 
er as  one  common  family,  and  one  of  them 
renders  servlo^s  to  another,  and  such  other 
famishes  him  board  and  lodging,  or  other  nec- 
essaries or  comforts,  a  presumption  arises  that 
neither  party  Intended  to  receive  or  pay  com- 
pensation for  the  services,  on  the  one  hand, 
or  for  the  board  and  lodging,  or  other  neces- 
saries or  comforts  on  the  otber;  that  they 
were  Intended  as  mutual  acts  of  kindness, 
done  or  furnished  gratuitously.  In  re  Kess- 
ler's  Estate,  87  Wis.  664,  59  N.  W.  129.  Tbe 
relationship  between  th?  parties,  and  the  cir- 
cumstances of  the  case,  sufflclentiy  rebut  tbe 
presumption  that  would  exist  in  other  cases 
that  compensation  was  Intended.  Mountain 
V.  Fisher,  22  Wis.  93;  Kaye  v.  Crawford,  Id. 
307;  HaU  v.  Finch,  29  Wis.  278;  Wells  v. 
Perkins,  43  Wis.  160;  Ellis  v.  Gary,  74  Wis. 
186,  42  N.  W.  252.  The  Judgment  of  the  cir- 
cuit court  Is  therefore  erroneous.  The  Judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  Is  remanded,  with  directions  to  enter 
Judgment  in  favor  of  thr.  plaintiff  for  $127.96, 
with  costs. 


GILBERT-ARNOLD   LAND   CO.  et  al.   v. 

CITY  OF  SUPERIOR  et  al. 
(Supreme  Court  of  Wisconsin.    May  1,  1896.) 

JUDGMKNT — SETTIIfO  AsiDB— APPBARAJICC — JuaiS- 

DicTios — Chahpiestt. 
1.  An  appearance,  and  a  motion  to  set  aside 
a  Judgment  t>ecause  the  costs  are  excessive,  be- 


Digitized  by  VjOOQlC 


Wla.) 


6ILBERT-ABN0LD  LAND  CO.  v.  CITY  OF  SUPERIOR. 


cause  no  affirmative  relief  was  asked  against 
the  moving  party,  and  because  the  action  was 
prosecuted  nnder  n  champertoua  agreement,  are 
consistent  only  with  the  fact  of  jurisdiction, 
and  waive  any  defect  in,  or  want  of,  service 
of  process. 

2.  Motion  to  set  aside  a  judgment  as  void 
for  errors  which  do  not  go  to  the  jurisdiction  of 
the  court  mnst  l>e  made  before  the  expiration 
of  the  term  in  «hich  the  judgment  was  ren- 
dered, as  provided  by  £ev.  St.  §  2832. 

3.  An  agreement  by  an  attorney  to  pay  or 
contribute  to  the  i>ayment  of,  expenses  of  liti- 
gation in  which  he  is  interested  as  a  party,  does 
not  render  the  action  champertoua. 

Appeal  from  superior  court,  Douglas  coun- 
ty;  Charles  Smith,  Judge. 

Action  by  the  Gilbert-Arnold  Land  Com- 
pany, etc^  airainst  the  city  ot  Superior, 
CharleB  N.  O'Haie,  and  others,  to  prevent 
the  payment  of  salaries  to  city  officers. 
From  a  Jud^rment  In  favor  of  plaintiff,  de- 
fendants appeal    Affirmed. 

On  the  19th  day  of  May,  1884,  plaintiff,  for 
itsdf  and  on  behalf  of  all  the  taxpayers  of 
the  city  ot  Superior,  commenced  this  action 
against  such  city,  and  the  mayor  and  the 
members  of  the  common  councU  thereof,  to 
prevent  the  payment  of  salaries  to  such  may- 
or and  members,  which  involved  the  validity 
of  certain  proceedings  of  such  council  where- 
by an  attempt  had  been  made  to  so  amend 
the  charter  of  such  dty  as  to  allow  salaries 
to  its  mayor  and  aldermen.  W.  E.  Hoehle 
appeared  for  all  the  defendanta  All  of  the 
aldermen  were  made  defendants,  but  neither 
summons  nor  complaint  was  served  upon  any 
of  them.  Prior  to  the  commencement  of 
this  action  an  action  had  been  commenced 
against  such  city  and  certain  officers  thereof, 
invcdvlng  similar  questions,  and  such  pro- 
ceedings were  had,  while  both  actions  were 
pending,  that  a  written  stipulation  was  en- 
tered into  by  W.  E.  Hoehle,  as  attorney  for 
defendants,  and  by  Victor  LInley,  as  attor- 
ney for  plaintiff,  to  the  effect  that.  In  case 
Judgment  should  be  entered  In  both  cases, 
the  Bucceesful  party  in  the  second  case 
shoold  recover  the  same  amount  of  costs  as 
taxed  and  allowed  to  the  successful  party  In 
the  first  case.  All  the  defendants,  by  Hoehle 
as  their  attorney,  answered  the  complaint. 
Such  proceedings  were  thereafter  had  that 
judgment  was  rendered  in  both  actions  in 
favor  of  the  plaintiff.  The  costs  were  taxed 
in  the  first  action  at  the  sum  of  $400.34,  and, 
pnisoant  to  the  aforesaid  stipulation,  judg- 
ment for  the  recovery  of  a  like  stun  for 
costs  was  entered  against  all  the  defendants 
In  tills  case.  After  the  entry  of  such  judg- 
ment the  city  attorney,  W.  E.  Hoetile,  was 
directed  by  the  common  council  of  the  city  to 
appeal  therefrom  to  the  supreme  court.  Pur- 
inant  thereto  a  notice  of  appeal  on  behalf  of 
an  the  defendants  was  served,  but  thereaft- 
er, by  order  of  the  council,  the  ai^eal  was 
discontinued.  Several  months  thereafter  ap- 
pellantB  appeared,  by  Messrs.  Knowles,  Dick- 
inson, Buchanan,  Graham  &  Wilson,  and 
obtained  an  order  to  show  cause  why  the 


Judgment  against  them  should  not  be  set 
aside;  said  motion  being  based  upon  alBda- 
vlts  to  the  effect  that  neither  the  summons 
nor  complaint  in  the  action  was  served  upon 
them,  or  either  of  them,  and  that  the  dty 
attorney,  W.  E.  Hoehle,  was  neither  employ- 
ed by,  nor  had  any  authority  to  appear  in  the 
case,  for  them,  or  to  stipulate  as  to  the 
amount  of  costs  recoverable;  also,  to  the 
effect  that  plaintiff's  attorney  commenced 
and  carried  on  the  litigation  under  a  cham- 
pertoua agreement  with  plaintiff.  On  the 
coming  on  of  the  order  to  show  cause  the 
matter  was  referred  to  Hon.  D.  B.  Roberts 
to  determine  the  facts,  and  such  proceedings 
were  had  that  snx^  referee  found  and  re- 
ported, among  other  things,  that  there  was 
an  implied  agreement  between  plaintiff's  at- 
torney and  plaintiff  that  the  latter  should 
be  preserved  harmless  from  all  costs  and 
expenses  of  the  litigation;  that  such  attor^ 
ney  should  either  pay  or  cause  the  same  to 
be  paid,  and  should  have  any  judgment  for 
costs  that  might  be  recovered.  The  referee 
also  found  that  W.  E.  Hoehle  and  W.  O. 
Owen,  attorneys,  defended  the  action  in  be- 
half of  defendants,  that  appellants'  rights 
were  affected  by  such  action,  and  that  they 
had  knowled^,  before  judgment,  of  the 
facts  In  respect  to  the  prosecution  and  de- 
fense. After  the  coming  in  of  such  report 
the  appellants,  by  their  attorneys,  moved  the 
court  to  set  aside  the  judgment  for  the  fol- 
lowing reasons:  (1)  That  the  action  was 
prosecuted  under  a  champertoua  agreement; 
(2)  that  no  affirmative  relief  was  asked  in 
the  complaint  against  appellants;  (3)  that 
no  summons,  complaint,  process,  or  notice  of 
any  kind  was  served  on  appellants;  (4)  that 
no  one,  on  behalf  of  the  appellants,  author- 
ized the  making  of  any  stipulation  allowing 
judgment  for  costs  to  be  taxed  against  them; 
(5)  that  the  judgment  was,  sb  against  the 
appellants,  illegal,  unjust,  and  void;  (6)  that 
the  judgment  for  costs  was  excessive.  The 
motion  was  denied,  and  from  the  order  deny- 
ing the  same  this  appeal  was  taken. 

Knowles,  Dickinson,  Buchanan,  Graham  & 
Wilson,  for  appellants.  Victor  Linley,  for 
respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  settled  rule  is  that,  if  a  party  desires  to 
take  advantage  of  want  of  service  of  process 
sufficient  to  give  the  court  jurisdiction  of  his 
person,  by  moving  to  set  aside  the  proceed- 
ings on  that  ground,  be  must  appear  special- 
ly for  that  purpose,  and  keep  out  of  court  for 
all  others.  Alderson  v.  White,  32  Wis.  308. 
If  a  motion  be  made  to  set  aside  a  judgment 
on  a  ground  inconsistent  with  the  claim  that 
it  Is  void  for  want  of  jurisdiction  of  the 
person,  as,  for  Instance,  for  irregularity  in 
entering  the  judgment,  or  because  costs  are 
excessive,  or  not  warranted  by  the  plead- 
ings, or  because -of  some  fact  or  facts  con- 
stituting a  defense,  as  Is  said  in  Alderson  v. 
White,  supra.  In  effect,  such  motion  carries 
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with  It  all  objections  to  the  Jnrlsdictlon  of 
the  court  growing  out  of  defective  service, 
or  want  of  service,  of  process  on  the  persons 
of  the  defendants  making  the  motion.  It 
constitutes  a  submission  on  their  part  to  the 
jurisdiction  of  the  court,  because  the  relief 
granted  would  be  Inconsistent  with  any  oth- 
er reasonable  hypothesis.  The  decisions  of 
this  court  on  the  subject  are  numerous;  the 
most  recent  being  Kingsley  v.  Railway  Co., 
91  Wis.  380,  61  N.  W.  1036.  In  tbis  case  the 
defendants  motaed  the  court  to  set  aside  the 
judgment  because  the  costs  were  excessive; 
also,  because  no  affirmative  relief  was  aslced 
against  appellants;  also,  because  the  action 
was  prosecuted  under  a  champertous  agree- 
ment. Each  of  these  grounds  for  relief  was 
consistent  only  with  the  fact  of  jurisdiction, 
and  therefore  clearly  implied  its  existence, 
and  effectually  waived  any  defect  In,  or 
want  of  service  of,  process,  even  if  appel- 
lants were  not  estopped  from  raising  that 
question;  and  we  think  that  they  were,  by 
knowingly  permitting  the  case  to  proceed 
and  be  conducted  In  their  behalf  by  the  city 
attorney,  which  fact  sufficiently  appears  by 
the  findings  of  the  referee  and  the  papers 
contained  in  the  record. 

Jurisdiction  of  the  person  and  the  subject- 
matter  of  the  action  being  established,  ap- 
pellants could  only  proceed  to  be  relieved 
from  such  judgment  by  motion  to  the  trial 
court,  within  one  year,  under  section  2832, 
Rev.  St,  for  relief  on  the  ground  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect; 
or  by  motion,  during  the  same  term  at  which 
the  judgment  was  entered,  to  set  It  aside  for 
errors  in  the  proceedings  prior  to  or  in  its 
rendition;  or  by  appeal  to  this  court  on  ex- 
ceptions contained  in  tbe  record,  or  without 
exceptions  where  unnecessary  to  present 
the  questions  relied  upon.  None  of  these 
methods  were  resorted  to.  A  motion  was 
made,  after  the  lapse  of  the  term  at  which 
the  judgment  was  rendered,  Involdng  the 
general  jurisdiction  of  the  court  to  set  It 
aside  as  void,  because  the  court  had  no  juris- 
diction to  enter  it  The  court  having  juris- 
diction of  tbe  person  and  the  subject-matter, 
none  of  tbe  errors  complained  of.  If,  under 
any  circumstances,  they  could  be  considered 
errors  In  fact  entitled  plaintiff  to  relief  on 
such  a  motion.  They  did  not  go  to  the  ju- 
risdiction of  the  court  in  any  sense;  hence, 
however  erroneous  the  judgment  may  be,  it 
is  not  void  for  the  errors  alleged.  A  judg- 
ment rendered  in  disregard  of  the  statute, 
where  tbe  court  has  jurisdiction  of  the  par- 
ties and  the  subject-matter,  though  reversi- 
ble on  appeal,  or  subject  to  be  set  aside  on 
proper  motion  at  the  same  term,  is  not  open 
to  a  motion  to  vacate  the  same  as  void. 
Monroe  v.  City  of  Ft  Howard,  50  Wis.  228, 
6  N.  W.  803.  So,  in  case  of  a  judgment  by 
default  of  a  character  not  authorized  by  the 
complaint  (Wood  v.  Blythe,  46  Wis.  650,  1 
N.  W.  341),  or  because  there  was  no  evidence 
Introduced,  where  evidence  was  necessary 


(Foster  ▼.  Bowman,  55  Iowa,  23S,  T  N.  W. 
513),  or  because  tbe  judgment  is  merely  er- 
roneous for  any  reason,  except  because  not 
entered  in  conformity  to  the  judgment  actu- 
ally ordered  or  pronounced,  the  court  hav- 
ing jurisdiction  of  the  subject-matter  and  of 
the  parties,  Is  yet  valid  (Walker  v.  Rogan.  1 
Wis.  511;  Duming  ▼.  Bnrkhardt  34  Wis. 
589;  Fomette  v.  (Tarmichael,  38  Wis.  236), 
and  the  error  must  be  corrected.  If  at  all, 
by  motion  to  the  court  in  whlcb  the  Judg- 
ment was  rendered,  before  the  expiration  of 
the  term  (Fomette  v.  Carmlchael,  38  Wis. 
236;  Challoner  v.  Howard,  41  Wis.  355),  or 
by  appeal,  and  not  by  motion  to  set  aside 
the  judgment  after  the  term  as  void. 

Though,  on  account  of  the  foregoing  con- 
clusion, it  Is  unnecessary  to  consider  any 
other  question  raised  and  discussed  in  the 
briefs  of  counsel,  we  will  say,  in  respect  to 
the  charge  of  champerty,  that  a  mere  im- 
plied agreement  or  understanding,  under  the 
circumstances  here  disclosed,  that  In  some 
way  tbe  attorney  conducting  the  case  shall 
save  his  client  harmless  from  all  costs  and 
expenses  of  the  litigation,  and  have  tbe 
judgment  for  costs  recovered,  if  any,  the  ac- 
tion being  on  behalf  of  all  the  taxpayers,  of 
which  such  attorney  is  one,  comes  far  short 
of  a  champertous  agreement.  Allard  v. 
Lamirande,  29  Wis.  502.  Such  implied  un- 
derstanding is  entirely  consistent  with  the 
theory  that  such  attorney,  representing  the 
taxpayers,  will  see  that  all  interested  parties 
contribute  a  sufficient  amount  to  relieve  the 
plaintiff  from  any  pecuniary  burden  of  the 
litigation.  The  attorney's  being  a  taxpayer, 
and,  as  such,  Interested  as  a  party,  is  suiffi- 
clent  of  Itself  to  relieve  him  of  tbe  charge  of 
champerty.  Tbe  rule  Is  that  an  agreement 
to  pay,  or  to  contribute  to  pay,  the  expenses  of 
litigation  in  whlcb  one  is  interested  by  rea- 
son of  relationship  to  the  party,  or  by  reason 
of  direct  interest  in  the  question  at  issue,  is 
not  champertous.  Williams  v.  Fowle,  132 
Mass.  389;  Thompson  v.  Marshall,  36  Ala. 
504;  Barker  v.  Barker,  14  Wis.  142;  Martin 
V.  Veeder,  20  Wis.  466,— cited  by  counsel  for 
respondent;  also,  Davles  v.  Stowell,  78  Wis. 
334,  47  N.  W.  370,  where  the  question  was 
directly  decided  by  the  court  It  follows 
from  the  foregoing  that  the  order  of  tbe  cir- 
cuit court  should  be  affirmed.  The  order  of 
the  superior  court  Is  affirmed. 


SIMONDS  V.  CITY  OF  BARABOO. 
(Supreme  Court  of  Wisconsin.    April  14,  189C.) 
Defective  Street— K:<owi,BDOB-;FoBaBTm.N ESS 

—  COSTHIBUTORY     NeOI.IOEMCE  — iNSTRUCTtOS  — 

Objrctiov  First  Bused  ox  Appbai< — KvtDKXca 

OF  CCSTOM. 

1.  That  plaintiff  had  seen  the  defect  in  the 
street  from  which  he  was  injured  a  weeli  be- 
fore, but  temporarily  forpot»its  existeace  at 
the  time  of  the  accident  did  not  constitute  con- 
tributory negligence  as  a  matter  of  law,  it  ap- 
pearing that  at  the  time  of  the  injury  the  de- 
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fpct  was  not  in  yiew  of  plaintiff  until  it  waa  too 
late  to  atop  his  horses,  and  was  on  a  main  street 
in  a  city  of  considerable  size. 

2.  A  charge  that  the  traveler  on  a  highway 
liaa  a  ri^ht  to  assume  that  it  was  in  a  safe 
condition  waa  pro^r  under  the  circumstances. 

3.  An  instruction  will  not  be  reviewed  on 
appeal  where  no  exception  thereto  was  taken 
below. 

4.  lo  an  action  by  one  who,  while  riding  in 
a  wagon  loaded  with  wood,  was  injured  by  rea- 
son of  defects  in  the  street,  evidence,  on  the  is- 
sue of  contributory  negligence,  as  to  the  cus- 
tomary way  of  loading  and  hauling  wood,  is 
inadmissible. 

Appeal  from  circuit  court,  Sauk  county; 
Robert  Q.  Siebecker,  Judge. 

Action  by  Oraou  Simonds  against  the  city 
of  Baraboo  for  injuries  sustained  by  rea- 
son of  a  defective  street.  Plaintiff  had 
judgment,  and  defoidant  appeals.  Revers- 
ed. 

This  action  was  to  recover  compensation 
for  personal  Injuries  alleged  to  have  been 
iieceived  by  plaintiff  because  of  a  defective 
and  InsofSclent  street  In  the  defendant  city. 
About  eig-bt  feet  of  one  of  the  beveled  planks 
on  the  outer  edge  of  a  cross  walk  in  the 
traveled  portion  of  the  street  bad  been  bro- 
ken out  so  as  to  leave  a  drop  of  about  eight 
Inches  from  the  top  of  such  cross  walk  at 
the  surface  of  the  street  at  that  point.  Plain- 
tiff approached  such  crossing  from  the  side 
opposite  tbe  defect,  driving  a  span  of  horses 
drawing  a  wagon  loaded  with  block  wood; 
the  sticks,  about  sixteen  inches  long,  plied 
crossways  about  two  feet  high  on  the  wood 
rack,  with  a  loose  board  bottom  and  side 
boards,  but  with  no  support  at  the  ends.  He 
was  seated  on  top  of  the  wagon,  two  or 
three  feet  from  the  front  end,  with  bis  feet 
upon  the  load.  He  could  not  see  the  defect 
as  he  approached  it  until  too  late  to  stop 
his  horses.  He  had  seen  the  defect  about  a 
week  previous,  but  did  not  think  of  it  at  the 
time  In  question.  The  horses  passed  over 
the  crossing  at  a  walk.  As  the  front  wheels 
of  the  wagon  dropped,  part  of  tbe  front  tier 
of  wood  fell  off,  striking  the  horses,  and 
causing  them  to  run,  and  by  reason  of  the 
fall  of  the  wood,  and  tbe  tendency  of  other 
wood  to  fall,  plaintiff  was  unable  to  man- 
age the  team,  and  in  bis  effort  to  do  so  be 
slid  off  the  load  onto  the  tongue,  and  from 
there  to  the  ground,  breaking  his  arm,  and 
inflicting  other  bodily  injuries  upon  him. 
Verdict  was  rendered  in  his  favor.  Excep- 
tions were  taken  raising  the  questions  here 
considered.  Judgment  was  rendered  In  his 
favor,  from  which  this  appeal  was  taken. 

R.  D.  Evans,  for  appellant  Bentley  & 
Bentley,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  plaintiff  testified  that  he  knew,  prior  to 
the  accident,  of  tbe  existence  of  tbe  defect, 
and,  based  on  such  evidence,  a  motion  was 
made  at  the  close  of  plalntitrs  case  for  a 
nonsuit.  It  Is  Insisted  here  that  the  denial 
of   such    motion    was    error,    citing    Beach, 


Oontrlb.  Neg.;  Bruker  v.  Town  of  Coving- 
ton, 68  Ind.  33;  Gilman  v.  Inhabitants  of 
Deerfleld,  15  Gray,  577.  Beach  lays  down 
the  rule  (section  12),  In  effect,  that  where 
one  knows  the  danger,  but  temporarily  for- 
gets It,  and  In  consequence  suffers  an  injury, 
his  forgetfulness  will  not  avail  him  as  an 
excuse;  that  what  he  knows  he  must  re- 
member at  his  peril,  and  that  a  failure  to 
remember  constitutes  contributory  negli- 
gence if  it  occasions  Injury.  But  this  Is  not 
supported  by  reputable  autborities  any- 
where, and  has  been  expressly  repudiated 
by  this  court.  Wheeler  v.  Town  of  West- 
port,  30  Wis.  S92.  No  stronger  case,  prob- 
ably, can  be  found  to  supi>ort  the  text  in 
Beach  than  Gilman  ▼.  Inhabitants  of  Deer- 
fleld, supra.  There  plaintiff  was  well  ac- 
quainted with  the  defect  He  had  passed  over 
it  several  times  within  a  short  period  prior 
to  the  accident  Tbe  last  time  he  observed 
Its  character  particularly,  and  so  fully  ap- 
preciated the  danger  that  he  deemed  it  nec- 
essary to  drive  over  tbe  defect  at  a  walk, 
and  with  care.  It  was  so  situated  as  to  be 
in  plaintiff's  view  for  several  rods  before  he 
reached  it  His  horse  was  a  quick,  high- 
spirited  animal,  accustomed  to  start  quick- 
ly. He  approacbed  the  defect  on  a  trot  go- 
ing at  the  rate  of  fire  or  six  miles  an  hour, 
so  carelessly  that  he  could  not  afterwards 
remember  whether  he  was  driving  with  a 
slack  or  tight  rein.  He  was  a  doctor,  on 
the  way  to  visit  a  patient,  and  his  thoughts 
were  on  that  business.  He  did  not  think  of 
the  defect  in  the  road  till  it  was  too  late 
to  stop  his  horse.  Held,  under  these  facts, 
that  falling  to  remember  constituted  con- 
tributory negligence  as  a  matter  of  law. 
Yet  In  Wheeler  v.  Town  of  Westpoit,  supra, 
this  court  held  that  the  Massachusetts  court 
In  that  case  "carried  the  doctrine  of  forget- 
fulness of  the  existence  of  a  defect  or  ob- 
struction as  conclusive  evidence  of  contrib- 
utory negligence  to  the  very  extreme  of  rea- 
son and  sound  policy,"  and,  as  there  shown, 
that  court  has  not  extended  the  rule,  but  bas 
often  since  held  that  previous  knowledge 
was  not  of  itself  conclusive  evidence  of  con- 
tributory negligence.  In  fact  the  rule  of 
Oilman  ▼.  Inhabitants  of  Deerfleld  has  been 
so  fenced  in  by  subsequent  decisions  as  to 
be  practically  overruled.  Whittaker  y.  West 
Boylston,  97  Mass.  273;  Smith  t.  Lowell, 
6  Allen,  39;  Blood  v.Tyngsboroogta,  103  Mass. 
509;  Brigham  v.  Worcester  Co.,  147  Mass. 
446,  18  N.  B.  220.  To  the  same  effect  are 
Weed  v.  Village  of  Ballston  Spa,  76  N.  Y. 
329;  Bassett  ▼.  Fish.  75  N.  Y.  303;  Driscoll 
▼.  Mayor,  etc.,  of  New  York,  11  Hun,  101; 
Dorsey  v.  Construction  Co.,  42  Wis.  58.J; 
Outhbert  r.  Appleton,  24  Wis.  383.  In  this 
case  the  defect  was  not  In  view  of  the 
plaintiff  till  It  was  too  late  to  stop  his  horses. 
He  had  seen  It  but  once  before.  It  was  on 
a  main  thoroughfare,  in  a  city  of  consider- 
able size,  where  one  might  reasonably  pre- 
sume such  a  defect  would  be  promptly  re- 
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paired.  Certainly,  In  view  of  these  facts, 
notwltbBtandlng  previous  knowledge,  tlie 
question  of  contributory  negligence  was  for 
the  jury. 

It  is  said  the  cqurt  erred  In  falling  to 
charge  the  jury  on  the  subject  of  notice, 
but  the  fact  of  notice  to  the  defendant  was 
conclusively  established  by  the  evidence. 
Therefore  there  was  nothing  to  submit  to  the 
jury  on  that  subject 

The  charge  of  the  court  that  the  traveler 
on  a  highway  has  a  right  to  presume  it  is 
tn  a  safe  condition  was  excepted  to  as  er- 
roneous in  view  of  plaintiff's  knowledge  of 
the  condition  of  the  street,  but.  In  view  of 
the  facts,  the  charge  was  proper.  Weed  v. 
VUlage  of  Ballston  Spa,  76  N.  Y.  329.  That 
such  is  ordinarily  the  rule  is  not  questioned, 
and  the  fact  that  plaintiff  bad  seen  the  de- 
fect about  a  week  previous  to  the  date  of  his 
injury,  it  being  in  a  conspicuous  place,  and 
of  such  a  character  that  a  very  little  time 
and  expense  were  sufficient  for  Its  rep<Ur, 
be  well  might  reasonably  have  assumed  that 
the  repairs  had  been  made. 

It  is  claimed  that  the  court  erred  in  In- 
structing the  jury  on  the  subject  of  dam- 
ages recoverable  f<Hr  future  disability.  The 
charge  In  that  respect  is  subject  to  criticism, 
but  no  objection  was  taken;  hence  the  error 
cannot  be  reviewed  on  this  appeal. 

In  respect  to  the  question  of  contribntory 
negligence,  the  court,  agaiost  defendant's 
objection,  admitted  evidence  of  the  custom- 
ary way  of  loading  and  hauling  wood.  The 
general  rule,  subject  to  many  limitations  and 
exceptions,  is  that  evidence  of  custom  bear- 
ing on  the  fact  of  negligence,  when  such 
fact  is  in  issue,  is  admissible.  Whart.  Neg. 
{  46;  Black.  Proof  &  PI.  {  36;  Bailey,  Hast. 
Liab.  p.  527,  and  cases  cited. 

There  is  considerable  conflict  of  modem 
judicial  authority  on  the  subject  though  the 
trend  of  decisions  lias  been  rather  in  fa- 
vor of  a  liberal  application  of  the  general 
rule,  yet  preserving  rigidly  the  exceptions 
thereto.  Such  general  rule  has  been  fol- 
lowed in  this  court  See  Jochem  v.  Robin- 
son, 72  Wis.  109,  89  N.  W.  383;  Nadau  v. 
Lumber  Co.,  76  Wis.  120,  43  N.  W.  1135,— 
where  the  evidence  was  held  admissible; 
and  the  exceptions  to  and  limitations  of  the 
rule  have  been  recognized  as  well.  See  Dor- 
sey  V.  Construction  Co.,  42  Wis.  583,  where 
proof  of  custom  was  held  immaterial,  and 
Hlnton  V.  RaUway  Co.,  65  Wis.  323,  27  N. 
W.  147;  Mulcalms  v.  Janesville,  67  Wis.  24, 
29  N.  W.  565,  and  Coif  v.  Railway  Co..  87 
Wis.  273,  58  N.  W.  408,— where  the  evidence 
was  held  not  admissible.  At  the  foundation 
of  the  rule  lies  the  idea  that  the  act  consti- 
tuting the  subject  of  the  custom  is  one  in 
respect  to  which  the  manner  of  doing  it  Is 
not  a  matter  of  common  knowledgre.  If  this 
were  lost  sight  of,  and  evidence  allowed  to 
prove  the  customary  way  of  doing  anything, 
however  common,  a  rule  which,  restricted 
within  reasonable  limits,  promotes  the  due 


administration  of  justice,  would  be  quite 
likely  to  have  the  very  opposite  effect  It  is 
the  Judgment  of  the  court  that  the  admis- 
sion of  evidence  of  the  customary  way  of 
doing  an  act  so  common,  so  ordinary,  and 
so  usual  aa  that  of  loading  and  hauling 
wood  is  within  the  exceptions  to  the  general 
rule  admitting  such  evidence,  or,  to  state  it 
move  accurately,  is  a  departure  from  the 
rule  itself;  that  the  evidence  in  that  re- 
gard, freely  admitted  in  this  case  by  the 
trial  court,  may  probably  have  Influenced 
the  Jury  to  defendant's  prejudice;  and  there- 
fore, that  such  admission  constitutes  error. 
for  which  the  Judgment  must  be  reversed. 
The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 


DAVISON   V.    BROWN. 
(Supreme  Court  of  Wisconsin.    April  14,  1S86.>     ! 

JUOOUBKT  —  ENTKT    PeNDINO    MOTION    FOB    NeIT 

Tri At/— Validity — Appealable  Ordebs 
—  New  Trial. 

1.  A  judgment  entered  after  a  motion  has 
been  made  to  set  aside  a  verdict  and  for  a  new 
trial,  but  before  «uch  motion  has  been  heard 
and  determined,  though  irregular,  is  not  void. 

2.  Under  Laws  1895,  c.  212,  designatiiig 
what  orders  are  appealable,  an  appeal  will  not 
lie  from  an  order  granting  or  denying  a  new 
trial. 

Appeal  from  circuit  court,  Dane  county; 
Robert  O.  Siebecker,  Judge. 

Action  by  Isaac  N.  Davison  against  An- 
drew S.  Brown  to  recover  damages  for 
wrongful  levy  on  property  belonging  to 
plaintiff.  There  was  verdict  for  defendant 
of  no  cause  of  action.  Plaintiff  moved  to 
set  aside  the  verdict  and  for  new  trial, 
pending  which,  judgment  was  entered 
against  plaintiff  for  costs.  On  hearing,  the 
motion  for  new  trial  was  granted,  and  from 
that  order  defendant  appealed.    Dismissed. 

Richmond  &  Smith,  for  appellant  J.  H. 
Clancey  and  G.  E.  Whelan,  for  respond«it 

CASSODAT,  C.  J.  This  action  was  com- 
menced In  the  municipal  court  for  Dane 
county,  to  recover  $160,  damages  for  the 
wrongful  and  unlawful  taking  and  convert- 
ing of  a  threshing  machine  l)elonging  to  the 
plaintiff.  The  defendant,  by  his  answer.  Jus- 
tified the  taking  and  conversion  as  sheriff, 
under  a  judgment  and  executi<m  ag;alnst 
Johns  &  Farringrton.  The  plaintiff  recover- 
ed judgment  in  the  lower  court,  and  the  de- 
fendant appealed  therefrom  to  the  circuit 
court  where  the  cause  was  retried.  At  the 
dose  of  the  trial,  and  on  February  2,  1893. 
the  jury  returned  a  verdict  in  favor  of  the 
defendant  of  no  cause  of  action.  There- 
upon, and  on  the  same  day,  the  plaintiff's 
counsel  moved  the  court  at  the  same  term 
and  upon  the  minutes  thereof,  to  set  aside 
the  verdict,  and  grant  a  new  trial.  Febru- 
ary 4,  1895,  and  before  the  determination  of 
said  motion.  Judgment  was  filed,   entered. 
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and  docketed  In  tevor  of  the  defendant,  and 
agaiust  the  plaintiff,  for  $100.26,  coats  and 
disbursements,  as  taxed  and  allowed.  Sub- 
sequently, the  plaintiff's  counsel  argued  said 
motion  before  tbe  court  to  set  aside  said  ver- 
dict, and  for  a  new  trial,  which  motion  wa« 
heard  by  tbe  court  February  25,  1895,  and 
during  the  same  term.  Thereupon  the  court, 
hj  order,  granted  said  motion,  tor  the  rea- 
sons therein  stated.  From  that  order  the 
defendant  gave  notice  of  appeal  to  this  court, 
June  24,  1895.  Tbe  motion  to  set  aside  the 
rerdict  and  grant  a  new  trial  was  made  2 
days  before  the  Judgment  was  entered,  but 
was  not  determined  until  21  days  after  tbe 
entry  and  dodceting  of  that  Judgment 
Tbere  is  no  pretense  that  tbe  Judgment  was 
ever  set  aside,  nor  that  there  was  any  at- 
tempt to  set  it  aside.  On  tbe  contrary,  pro- 
ceedings were  stayed  thereon  March  8,  1896, 
and  tbe  undertaking  on  this  appeal  recites 
that  tbe  judgment  was  duly  entered. 

Ttiere  being  no  direction  to  the  contrary 
by  tbe  conrt,  tbe  statute  contemplated  the 
entry  of  the  judgment  Immediately  upon  the 
rendiUon  of  tbe  rerdict  Kev.  St  8  2861. 
See  tbe  opinion  of  Mr.  Justice  Finney  in 
Wbeeler  t.  Russell  (decided  herewith)  In- 
fra. Tbe  appeal  from  such  an  order,  un- 
der such  circumstances,  is  certainly  anoma- 
loDs  in  practice.  At  common  law,  tbe  taxing 
of  costs  and  signing  final  Judgment  were 
considered  as  contemporaneous  acts;  and 
therefore  tbe  attendance  of  tbe  opposite  at- 
torney upon  sucb  taxation  was  bolden  to  be 
an  admission  that  tbe  Judgment  was  prop- 
erly signed,  and  so  It  could  not  afterwards 
be  objected  to  as  having  been  signed  too 
fooa  2  Tidd,  Frac.  930.  "Judgment"  said 
that  learned  author,  "is  tbe  conclusion  of 
law,  upon  facts  found  or  admitted  by  tbe 
parties,  or  upon  their  default  In  tbe  course 
of  tbe  suit"  Id.  To  enable  a  party  to  make 
a  motion  for  a  new  trial,  and  have  the  full 
effect  of  it,  it  was  generally  necessary  to 
obtain  an  order  staying  tbe  proceedings  of 
the  (^posite  party.  1  Burrill,  Frac.  281,  467. 
The  early  practice  under  the  Code  of  New 
Torfe  required  the  motion  to  be  made  before 
judgment  Jackson  v.  Fassitt  33  Barb. 
040;  Barnes  v.  Roberts,  5  Bosw.  78;  Haynes, 
New  Trials  &  App.  {  3,  and  cases  there  cit- 
ed. Where  the  moving  party  delayed  until 
after  Judgment,  tbe  practice  was  to  move  to 
Kt  aside  tbe  Judgment  as  well  as  tbe  ver^ 
diet,  and  for  a  new  trial,  and  then  only  as  a 
matter  of  favor.  Id.;  Nash  v.  Wetmore,  33 
Barb.  155;  Barnes  v.  Roberts,  5  Bosw.  73; 
Gamey  v.  Smithson,  7  Bosw.  396;  Ander- 
wn  T.  Dickie,  17  Abb.  N.  O.  83;  Whitney  v.. 
Kamer,  44  Wis.  S66.  This  court  has  held 
that  tbe  entry  of  Judgment  pending  a  stay 
ot  proceedings  on  tbe  part  of  tbe  opposite 
party  was  a  mere  irregularity,  and  that  tbe 
judgment  was  not  void  for  that  reason,  even 
where  it  was  entered  by  the  derk  in  vaca- 
tion. Egan  V.  Sengpiel,  46  Wis.  703,  1  N. 
W.  467.    Assuming  that  the  entry  of  tbe 


Judgment  pending  the  motion  for  a  new 
trial,  in  tbe  case  at  bar,  was  irregular  and 
improper,  yet  tbe  Judgment  cannot  be  re- 
garded aa  void  for  that  reason.  Id.;  Scbo- 
bacber  v.  Insurance  Co.,  59  Wi&  86,  17  N. 
W.  969.  The  case  presented  is  not  under 
section  2832,  Rev.  St  Turner  v.  Leatbem, 
84  Wis.  638,  54  N.  W.  1001.  It  is,  at  least 
veiy  doubtful  whether  the  order  granting  a 
new  trial  after  Judgment  in  tbe  case  at  bar, 
would  have  been  appealaUe,  even  had  chap- 
ter 212,  Laws  1895,  never  been  enacted. 
However  that  may  be,  it  was  certainly  not 
appealable  after  the  passage  of  that  law. 
Prior  to  the  passage  of  that  act,  subdivision 
S,  f  8069,  Kev.  St,  expressly  authorized  an 
appeal  from  an  order  which  granted  or  re- 
fused a  new  trial;  but  tbe  very  object  of 
tbe  chapter  mentioned  was  to  limit  api)eals, 
and  for  that  purpose  it  intentionally  omitted 
from  that  third  subdivision  the  words  "when 
it  grants  or  refuses  a  new  trial"  Tme^  the 
orAer  In  question  was  made  some  two 
months  prior  to  tbe  time  when  that  act  went 
into  effect;  but  this  appeal  was  not  taken 
until  more  than  two  m<Mittas  after  that  en- 
actment. Tbe  right  to  an  appeal  from  such 
an  order  is  purely  statutory.  There  was  no 
vested  right  therein.  It  may  be  taken  away 
even  pending  an  appeal  therefrom.  This  has 
frequently  been  adjudged  by  this  and  other 
courts.  Dillon  v.  Linder,  36  Wis.  344;  Far- 
reU  V.  Dreee,  41  Wis.  186;  Rood  v.  Railroad 
Co.,  43  Wis.  146;  Freiberg  v.  Singer,  90 
Wis.  608,  63  N.  W.  764;  Ex  parte  McCardle, 
7  WaU.  606.  We  must  hold  that  at  the 
time  this  appeal  was  taken,  the  order  In 
question  wa6  not  appealable.  The  appeal  is 
dismissed. 


WHEELBB  et  aL  V.  RUSSELL  et  aL 
(Supreme  Court  of  Wisconsin.    April  14, 1896.) 
Nbw  Tbiai.  —  Whss  Ora:<tbd  —  Aftidavits   to 

BOPPOBT— KSTKT  of  JuDGMBNT  FbMDINO   MO- 

TiOJf— Failcbb  to  Abk  for  Btat. 

1.  Defendant  moved  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  On  the 
hearing  the  order  was  granted,  reciting  that 
new  trial  was  allowed  on  the  ground  of  mis- 
take, field  that  in  the  absence  of  anything 
in  the  record  ou  eppeal  indicating  that  affida- 
vits were  filed,  rr  other  showing  made  in  sap- 
port  of  the  motion,  the  order  must  be  set  aside. 

2.  Whero  defendant  after  verdict  has  been 
rendered  against  him,  applies  for  a  new  trial, 
but  neglects  tn  obtain  an  order  staying  entry  of 
judgment  until  the  motion  should  oe  deter- 
mined, a  judgment  entered  on  tbe  verdict  after 
the  Dsual  three  days'  notice  is  valid,  and  should 
not  thereafter  be  set  aside  on  motion  on  tbe 
ground  thnt  it  was  entered  pending  motion  for 
a  new  trial. 

Appeal  from  circuit  court  Outagamie  coua 
ty;  John  GK>odland,  Judge. 

Action  by  William  Wheeler  and  otbeta 
against  R.  R.  Russell  and  others. 

This  was  an  action  to  recover  tbe  price  of 
a  car  load  of  wheat  shipped  by  the  plaintiffs 
at  Minneapolis,  Minn.,  to  the  defendants  at 
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Kaukauna,  Wis.,  February  19,  1894,  at  the 
agreed  price  of  f485.07.  The  answer  was.  In 
substance,  a  general  denial.  Upon  trial  before 
a  jury  the  plaintiffs  had  a  rerdlct  for  $506.85. 
On  the  following  day  the  defendants  moved 
to  set  aside  the  verdict  and  for  a  new  trial, 
"for  the  reason  that  the  verdict  was  contrary 
to  the  law  and  the  evidence,  and  for  the  fur- 
ther reason  that  the  defendants  have  a  good 
defense  to  the  merits,  which  evidence  had 
been  discovered  since  the  verdict  was  ren- 
dered." Hileven  days  afterwards  the  plaintiffs 
perfected  judgment  on  the  verdict  for  the 
amount  thereof,  with  costs.  The  defendants 
moved  to  set  aside  the  judgment  on  the 
ground  that  it  had  been  entered  while  the  mo- 
tion for  a  new  trial  was  pending,  without 
the  knowledge  or  consent  of  the  court  or  de- 
fendants, and  that  the  clerk  had  no  right  to 
enter  It  The  court  vacated  the  judgment 
accordingly,  at  the  same  term  during  which 
the  action  was  tried,  and  on  the  same  day  en- 
tered an  order  "on  a  motion  of  defendants  by 
their  attorney,  no  one  appearing  in  behalf  of 
the  plaintiffs,  that  the  verdict  of  the  jury  be 
set  aside,  and  a  new  trial  granted,  on  the 
ground  of  a  mistake  on  the  part  of  the  de- 
fendants," upon  payment  of  the  costs  of  the 
trial  and  attorneys'  fees  allowed  and  taxed  at 
$75,  and  granting  leave  to  the  defendants  to 
serve  an  amended  answer  within  20  days. 
There  was  a  bill  of  esceptlons,  piuportlng  to 
contain  all  the  evidence  and  the  charge  of 
the  court,  to  which  there  was  no  exception. 
The  bill  of  exceptions  is  certified  as  contain- 
ing everything  that  bad  been  filed  in  the  ac- 
tion and  appearing  of  record,  and  all  the  evi- 
dence produced  at  the  trial,  as  well  as  the 
charge  of  the  court,  and  "all  the  proceedings 
had  upon  the  trial  and  thereafter,  and  all 
the  facts  and  papers  and  records  upon  which 
the  orders  granting  a  new  trial  and  setting 
aside  the  verdict  and  judgment  were  made." 
The  plaintiffs  appealed  from  both  orders.  Re- 
versed. ' 

Brown  &  Bufflngton,  for  appellants.  A.  A. 
Nugent,  for  respondents. 

PINNEY,  J.  (after  stating  the  facts).  The 
record  in  this  case  shows  aflarmatlvely  upon 
what  grounds  the  court  acted  in  making  the 
orders  appealed  from,  so  that  no  presumption 
in  favor  of  the  orders  can  be  Indulged  In  out- 
side of  what  is  disclosed  by  the  record.  If 
they  are  not  Justified  by  what  appears  from 
the  record,  they  must  be  reversed.  There  is 
nothing  in  the  record  to  show  that  the  defend- 
ants made  any  mistake  in  the  conduct  of  the 
action,  or  to  show  what  the  court  regarded  as 
such.  The  order  setting  aside  the  verdict  and 
granting  a  new  trial  does  not,  upon  its  face, 
show,  as  it  should,  upon  what  afildavits,  rec- 
ords, and  papers  it  was  granted,  as  required 
by  Cir.  Ct  Rule  11,  {  6.  Glover  v.  Grain  Co. 
(present  term)  66  N.  W.  799.  The  defendants 
at  the  trial  sought  to  show  that  the  wheat 
in  question  was  damaged  and  unmerchant- 


able, by  reason  of  which  they  had  been  greatly 
injured,  without  having  set  up  such  defense 
by  way  of  counterclaim  or  otherwise,  and  for 
that  reason  the  evidence  offered  was  properly 
rejected.  It  was  then  too  late  to  make  appli- 
cation to  amend  the  answer  in  this  respect, 
for  to  have  done  so  would  have  been  to  intro- 
duce an  entirely  new  defense,  or  to  set  up  for 
the  first  time  a  cause  of  action  by  counter- 
claim, changing  substantially  the  defense. 
Rev.  St.  §  2830;  Shemecker  v.  Theln,  11  Wis. 
556;  Stevens  v.  Brooks,  23  Wis.  196.  No  ap- 
plication to  amend  having  been  made,  a  ver- 
dict was  rendered  against  the  defendants. 
The  record  does  not  show  that  any  error  of 
law  or  of  fact  intervened  to  the  prejudice  of 
the  defendants  at  the  trial,  and  It  Is  not 
claimed  that  there  was  any  such  error.  It  Is 
probable  that  by  the  mistake  referred  to  in 
the  order  granting  a  new  trial  the  court  in- 
tended the  failure  of  the  defendants  to  have 
properly  pleaded  the  defense  in  respect  to  the 
condition  and  quality  of  the  wheat,  and  we 
conclude  from  the  record  that  It  has  reference 
to  the  defense  to  the  merits,  the  evidence  of 
which  had  been  discovered  after  the  verdict, 
as  stated  in  the  motion  for  a  new  trial.  It 
does  not  appear  that  the  defendants  filed  but 
the  one  motion  for  a  new  trial,  and  presum- 
ably this  was  the  motion  mentioned  in  the 
order  granting  it.  But  whether  a  new  trial 
was  sought  on  the  ground  of  mistake  or  of 
newly-discovered  evidence.  It  could  be  granted 
only  on  notice  and  special  cause  shown.  A 
new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  unless  the  ap- 
plication shows  that  the  appUcaut  used  due 
diligence  In  preparing  for  trial  and  in  seeking 
to  ascertain  the  evidence,  and  that  there  Is 
reason  to  think  that  the  newly-discovered  evi- 
dence would  produce  a  different  result  The 
newly-discovered  evidence  must  not  be  mere- 
ly cumulative,  and  must  be  set  out  in  the  ap- 
plication, and,  if  it  consists  of  the  testimony 
of  one  or  more  witnesses,  their  affidavits 
must  as  a  rule,  be  produced.  Applications 
on  this  ground  are  regarded  with  disfavor. 
Edmlston  v.  Garrison,  18  Wis.  594.  If  the 
motion  Is  to  be  regarded  as  made  on  the 
ground  of  mistake,  the  application  must  still 
be  special  and  upon  notice,  and  show  that  the 
party  has  a  meritorious  cause  of  action  or  de- 
fense, the  nature  and  circumstances  of  the 
mistake,  and  that  the  mistake.  Inadvertence, 
surprise,  or  neglect  was  excusable.  The 
granting  of  the  motion  on  either  ground  w.ts 
a  matter  resting  In  the  sound  discretion  of  the 
court,  but  it  was  necessary  that  a  case  should 
be  brought  before  it  by  a  sufficient  applica- 
tion to  bring  such  discretion  into  action.  The 
party  against  whom  such  a  motion  Is  made 
has  the  right  to  oppose  it  by  affidavits  and 
proofs,  and  the  court  has  no  right  arbitrarily 
to  set  aside  a  verdict  on  such  grounds,  even  at 
the  same  term  at  which  it  was  rendered,  un- 
less the  motion  is  founded  on  a  showing,  by 
affidavit  or  otherwise,  in  Its  support.  The  rec- 
ord falls  to  show  that  any  such  showing  was 
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made,  or  that  tbere  was  anything  before  the 
court  upon  which  to  found  the  motion  on  ei- 
ther grouncl;  and  it  is  certified  that  "all  the 
proceodinga  had  upon  the  trial  and  thereafter, 
and  all  the  facta  and  papers  and  records  up- 
on which  the  orders  were  granted,  are  em- 
braced in  the  record."  For  these  reasons  the 
order  granting  a  new  trial  cannot  be  sus- 
tained. 

2.  After  the  defendants  had  given  notice 
and  entered  their  motion  for  a  new  trial,  and 
before  it  was  heard,  the  plaintiffs,  upon  the 
usual  notice  of  three  days,  taxed  their  costs 
and  perfected  Judgment  on  the  verdict  in  the 
usual  manner,  the  defendants  having  neglect- 
ed to  obtain  an  order  staying  the  entry  of 
judgment  tmtil  the  motion  for  a  new  trial 
should  be  determined.  After  the  entry  of 
judgment,  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  should  not  be  enter- 
tained, unless  Joined  with  a  motion  to  vacate 
the  judgment  Whitney  v.  Kamer,  44  Wis. 
564.  The  giving  notice  or  entry  of  a  motion 
for  a  new  trial  did  not  operate  of  itself  to  stay 
the  entry  of  Judgment  <Jn  the  verdict.  The 
pl.iintiffs  had  the  right  to  proceed  to  perfect 
Judgment  upon  the  usual  notice,  andT  on  re- 
ceiving this  notice  the  defendants'  attorney 
should  have  procured  the  necessary  stay  of 
proceedings.  In  Davison  v.  Brown  (at  the 
present  term)  <J7  N.  W.  42,  it  is  shown  that 
to  enable  a  party  to  make  a  motion  for  a  new 
trial  and  have  the  full  effect  of  it,  it  is  general- 
ly necessary  to  obtain  an  order  staying  the 
proceedings  of  the  opposite  party  (1  Burrill, 
Prac.  261,  467),  and  that  at  common  law  the 
taxing  of  costs  and  slgnhtg  Judgments  were 
considered  contemporaneotis  acts.  The  taxa- 
tion of  costs  at  common  law  related  to  the 
date  of  the  judgment,  which  was  the  time  of 
the  record  of  the  Judicial  decision  in  the  record 
book  of  the  proceedings  of  the  court,  and  the 
date  of  that  entry  was  the  date  of  the  Judg- 
ment. PoUeys  V.  Improvement  Co.,  113  U.  S. 
83.  84,  5  Sup.  Ct  369.  Under  the  present 
practice,  upon  recriving  a  verdict,  **lf  a  differ- 
ent direction  be  not  given  by  the  court,  the 
clerk  must  enter  Judgment  on  the  verdict" 
(Rev.  St.  i  2861);  but  the  Judgment  is  not 
perfected  until  the  costs  are  taxed  and  insert- 
ed in  the  entry  of  judgment  and  in  the  dock- 
et thereof,  which  Is  to  be  done  on  the  applica- 
tion of  the  prevailing  party,  upon  three  days' 
notice  to  the  other.  Sanb.  &  B.  Ann.  St.  1 2927. 
Until  then  it  is  not  perfected  so  as  to  be  even 
subject  to  appeal.  Cord  v.  Southwell,  15  Wis. 
211;  Smith  v.  Hart,  44  Wis.  230;  Bonesteel 
V.  Bonesteel,  30  Wis.  151;  Andrews  v.  Welch, 
47  Wis.  136,  2  N.  W.  98;  Haseltlne  v.  Simp- 
son, 61  Wis.  432,  21  N.  W.  299,  302.  The 
Judgment  was  therefore  regular,  and  It  could 
(mly  have  been  set  aside  as  a  matter  of  favor 
to  enable  the  defendants  to  have  their  motion 
for  a  new  trial  heard.  Davidson  v.  Brown, 
supra.  Inasmuch  as  the  motion  setting  aside 
the  verdict  and  granting  a  new  trial  is  re- 
versed. It  becomes  proper  to  restore  the  judg- 
ment by  reversing  the  order  setting  It  aside. 


The  orders  appealed  from  are  both  reversed, 
and  the  cause  Is  remanded  to  the  circuit 
court. 


SUPERIOR  CONSOL.  LAND  CO.  v. 
BICKFORD. 
(Supreme  Court  of  Wisconsin.  May  1,  1896.) 
Subscription— CoMTRAOT. 
A  company  having  offered  to  build  a 
mill  at  a  certain  place  if  a  site  and  a  certaia 
amount  was  given  it  as  a  bonus,  a  subscrip- 
tion paper  was  circulated,  and  defendant  tel- 
egraphed a  person  who  approached  him  on  the 
matter  that  he  would  give  $1,000  if  the  mill 
was  built.  This  was  attached  to  the  subscrip- 
tion paper,  and  thereafter,  the  full  amount  be- 
ing subscribed,  the  mill  was  completed  in  a  rea- 
sonable time,  without  trnj  formal  acceptance  of 
the  oSer,  but  without  it  having  been  with- 
drawn.    Beld,  that  there  was  a  valid  contract. 

Appeal  from  circuit  court,  Douglas  cotmty; 
R.  D.  Marshall,  Judge. 

Action  by  the  Superior  Consolidated  Land 
Company  against  Ira  H.  Bickford.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

This  was  an  action  upon  a  subscription. 
The  facts  are  simple,  and  not  greatly  In  dis- 
pute. It  appetrs  that  In  October,  1891,  the 
Daisy  Roller-Mill  Company,  a  corporation, 
contemplated  building  a  large  flouring  mill, 
of  certain  capacity  and  dimensions,  at  Supe- 
rior, and  required,  as  a  bonus  for  that  pur- 
pose, a  site  and  $50,000  in  money.  A  sub- 
scription paper  was  circulated  for  the  purpose 
of  meeting  this  proposition,  and  the  Superior 
Consolidated  Land  Company  subscribed  $25,- 
000  in  cash,  and  a  suitable  site,  which  was, 
by  the  terms  of  the  subscription  paper,  to  be 
on  "the  Superior  Bay  front,  between  Kingston 
pier  and  Nemadjl  river."  Many  other  sub- 
scriptions were  made,  of  various  amounts. 
Before  the  completion  oi  the  subscription,  and 
In  the  latter  part  of  October,  1891,  James  Bar- 
don,  president  of  the  Consolidated  Land  Com- 
pany, called  on  the  defendant,  at  his  home. 
In  Boston,  Mass.,  and  told  him  of  the  propo- 
sition of  the  mill  company,  and  the  condition 
of  the  subscription,  and  the  efforts  being  made 
to  accept  the  proix>sitlon.  Mr.  Bickford  own- 
ed a  warehouse  and  two  lots  on  Quebec  pier, 
which  Is  a  pier  on  the  Superior  Bay  front,  be- 
tween Kingston  pier  and  the  Nemadji  river. 
It  does  not  appear  that  Mr.  Bardon  had  the 
subscription  pap<>r  with  him,  or  that  Bick- 
ford ever  saw  It  There  was  considerable 
talk  about  the  matter,  but  no  subscription  was 
then  made;  and  the  parties  separated,  with 
the  understanding  that  Bickford  would  com- 
municate with  Bardon  later,  after  making 
some  inquiries  at  Superior.  Bickford  claims 
In  his  evidence  that  Bardon  agreed  that.  If 
Bickford  subscribed  $1,000,  the  mill  company 
would  rent  his  (Bickford's)  warehouse  at  $600 
per  year;  but  this  is  denied  by  Bardon,  and 
negatived  by  the  finding  of  the  court  No- 
vember 16,  1891,  the  defendant  wrote  and 
sent  to  Boidon  the  following  telegram:    "If 
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the  mill  Is  built  on  Quebec  pter,  I  will  give 
one  thousand  dollars,  but  cannot  take  any 
stock  at  present  Ira  H.  Bickford."  Novem- 
ber 19,  1891,  Bardon  acknowledged  receipt  of 
the  telegram,  as  follows:  "Your  telegram  say- 
ing that  yon  would  piy  $1,000  towards  the  bo- 
nus If  the  flouring  mill  was  located  on  Que- 
bec pier,  but  could  subscribe  no  stock,  was  du- 
ly received."  Bardon  attached  the  telegram 
to  the  subscription  list,  which  was  afterwards 
completely  filled  to  the  required  amount;  the 
Consolidated  Land  Company  guarantying  all 
the  subscriptions.  The  mill  was  built  imme- 
diately upon  Quebec  pier,  and  was  finished 
some  time  in  1892,  which  is  conceded  to  be  a 
reasonable  time,  and  it  conformed  In  all  re- 
spects to  the  proposition  made.  Bickford's 
subscription  and  some  others  not  being  paid, 
the  Consolidated  Land  Company  paid  the 
amounts  to  the  Daisy  Roller-Mill  Company, 
and  took  an  assignment  of  the  various  sul>- 
scriptlons,  and  now  bring  this  action  as  own- 
er of  the  cause  of  action  by  virtue  of  such  as- 
signment The  case  was  tried  by  the  court, 
without  jury;  and.  upon  findings  substantial- 
ly as  above  stated,  judgment  was  rendered  for 
the  plalntifT,  and  the  defendant  appealed. 

Thomas  W.  Shacklef  ord  and  Carl  C.  Pope, 
for  appellant  Catlin,  Butler  &  Lyons,  for  re- 
spondent 

WINSLOW.  J.  (after  stating  the  facts). 
The  offer  of  the  defendant  was  in  legal  effect 
that  if  the  Daisy  Roller-Mill  Company  would, 
within  a  reasonable  time,  build  a  flouring  mill 
of  a  certain  description  upon  Quebec  pier,  be 
would  pay  the  company  the  sum  of  $1,000. 
This  was  a  continuing  offer,  made  to  the  mill 
company  through  Mr.  Bardon,  revocable  until 
accepted.  It  appears  that  the  mill  company, 
relying  upon  tbls  offer,  und  before  any  revoca- 
tion thereof,  built  the  required  mill  on  the  re- 
quired site,  within  a  reasonable  time.  These 
facts  made  a  binding  contract,  within  all  the 
authorities  upon  the  subject  The  doctrine 
is  well  settled  in  this  court,  and  the  authori- 
ties are  collected  in  Gibbons  v.  Grinsel,  79 
Wis.  365-371.  48  N.  W.  255,  where  it  is  said 
that  all  the  authorities  agree  that,  where  "the 
persons  to  whom  the  subscriptions  run  have 
expended  money  or  Incurred  obligations  on  the 
faith  of  such  rubscriptions.  It  is  sufficient  con- 
sideration to  support  the  promise  to  pay." 
See  26  Am.  Law  Reg.  (N.  S.)  p.  2;  also,  au- 
thoiities  collected  In  24  Am.  &  Eng.  Ena 
Law,  p.  331.  No  formal  acceptance  was  nec- 
essary. The  expending  of  money  and  erec- 
tion of  the  building  in  accordance  with  the 
offer  is  a  sufficient  acceptance,  as  well  as  a 
consideration  Richelieu  Hotel  Co.  v.  Inter- 
national Military  Encampment  Co.  (111.)  29  N. 
B.  1044.  The  assumption  of  a  liability  or  ob- 
ligation, or  the  doing  of  some  unequivocal  act, 
such  as  the  expending  of  money  or  erection  of 
a  building  in  accordance  with  the  proposition, 
and  upon  the  faith  of  the  subscription.  Is  a  suf- 
ficient acceptance.     Church  v.  Kendall,  121 


Mass.  628.  After  such  an  acceptance,  there 
can  be  no  withdrawal  cf  the  offer.  The  cases 
of  Methodist  Episcopal  Church  v.  Sherman, 
36  Wis.  4D4,  and  Leonard  v.  Lent  43  Wis.  83, 
where  subscriptions  to  assist  in  paying  off 
church  debts  were  held  not  binding,  because 
never  accepted  by  the  church  corporation  or 
by  any  authorized  agenc  of  the  corporations 
in  any  way,  have  no  bearing  on  this  case. 
Judgment  affirmed 

MARSHALL,  J.,  took  no  part 


HOVEN  V.  EMPLOYERS'  LIABILITY 

ASSUR.  CORP. 

(Supreme  Court  of  Wisconsin.     May  1,  1896.1 

Emploibs*  Iksobakob  —  CoNBTuncTios    OF   Cox- 
tract— Gaksishment. 

1.  A  policy  issued  to  an  employer  redted 
that  it  was  issued  on  application  for  "iudemuity 
against  claims  for  compensation  for  personal  in- 
juries," and  stipulated  that  aaeurer  should  pa}^ 
to  the  employer  "ail  sums  for  which  it  shall  be- 
come liable  to  its  employes."  The  conditions  of 
the  policy  prohibited  the  employer  from  settling 
with  its  employes  without  the  consent  uf  the 
assurer,  who  was  also  to  assume  charge  of  ac- 
tions against  the  employer;  and  also  provided 
that  the  employes  should  not  sue  on  the  agrtn-- 
ment  after  a  certain  time,  unless  an  action 
against  the  employer  was  then  pending.  llfUl, 
that  the  agreement  was  one  of  indemnity 
against  liability,  and  payment  by  the  employer 
of  a  judgment  recovend  against  liim  was  not  a 
condition  precedent  to  the  assurer's  liability. 

2.  A  policy  indemnifying  an  employer  from 
liability  for  claims  for  personal  injuries  to  its 
employfis  while  engaged  in  "operations  connect- 
ed with  the  business  of  iron  and  steel  works," 
covers  injuries  receiTcd  by  an  employ 6  by  rea- 
son of  the  construction  of  a  building  by  the  em- 
ployer for  the  use  of  his  business. 

3.  Under  such  agreement  on  entry  of  judg- 
ment by  the  injured  employft  against  the  em- 
ployer, the  liability  of  the  assurer  for  payment 
of  the  judgment  becomes  "due  absolutely" 
(Rev.  St  §  2769),  so  as  to  render  him  liable 
thereon  in  garnishment  proceedings  by  the  em- 
ploy6. 

Appeal  from  superior  court  Douglas  coun- 
ty;  Charles  Smith,  Judge. 

Garnishment  proceedings  by  Ole  O.  Hoven 
against  the  Employers'  Liability  Assurance 
Corporation,  garnishee.  From  a  Judgment 
for  plalntiir,   garnishee  appeals.     Affirmed. 

On  the  3d  day  of  March,  1892,  the  appel- 
lant issued  to  the  West  Superior  Iron  &  Steel 
Company  its  policy  of  insurance,  the  essen- 
tial parts  of  which  are  as  follows:  "Where- 
as, the  West  Superior  Iron  and  Steel  Com- 
pany of  West  Superior,  Wisconsin,  herein- 
after called  the  'employer,'  by  application 
dated  the  1st  of  March,  1892,  the  statements 
in  which  the  employer  warrants  to  be  true 
and  agrees  shall  be  Incorporated  herein,  has 
applied  to  the  Employers'  Liability  Assur- 
ance Corporation  •  •  •  for  Indemnity 
against  claims  for  compensation  for  personal 
injuries  caused  to  employes  while  in  its  serv- 
ice, at  the  place  and  places  mentioned  in  the 
schedule  hereto  attached,  and  has  paid  to 
the  corporation  the  sum  of  one  thousand  for- 
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ty-foar  dollars  as  premium  tor  such  indem- 
nity for  twelve  montbs  from  the  let  day  of 
March,  1892,  at  noon,  which  premium  is  based 
on  the  estimated  yearly  pay  roll  of  the  em- 
ployer, amonntlng  to  four  hundred  thousand 
dollars:  Now,  it  is  agreed  as  follows.  That 
the  corporation,  in  so  far  as  regards  inju- 
ries caused  during  the  period  covered  by  the 
premium  now  paid,  or  by  any  renewal,  wQI 
pay  to  the  employer  •  •  •  such  sums  for 
which  the  employer  shall  become  liable  to  its 
employte  by  virtue  of  the  common  law  or  of 
any  statute,  subject  to  the  following  limita- 
tions: •  •  •  In  the  event  of  an  accident 
which  shall  be  the  cause  of  the  death  of  or  in- 
jury to  an  employs  the  corporation  shall  not 
be  liable  for  more  than  $1,500.  The  sums 
paid  to  the  employer  shall  be  for  personal 
injury  within  the  meaning  of  this  policy 
caused  to  any  employ^  in  its  service  while 
engaged  In  the  employer's  work  in  any  of 
the  occupations  or  at  any  of  the  places  men- 
tioned in  the  schedule  hereto,  such  payment 
to  be  made  within  one  week  after  the  receipt 
by  the  corporation  of  satisfactory  proofs  of 
tite  claim:  provided,  always,  that  this  policy 
is  snltject  to  conditions  endorsed  hereon." 
The  conditions  indorsed  provided,  among 
other  things,  that  in  case  of  an  accident 
causing  personal  injury  to  an  employ^,  and 
an  anticipated  claim  for  damages,  the  as- 
sured should  give  immediate  notice  thereof 
to  the  company,  and  furnish  such  additional 
Information  as  it  might  require,  and  that  it 
should  have  the  right  to  settle  such  claim  or 
defend  the  same  in  the  name  of  the  em- 
ployer. The  schedule  referred  to  is  as  fol- 
lows: Under  the  heading  "Description  of 
the  Occupation  of  Employes"  occurs  the  fol- 
lowing: "All  operations  connected  with  the 
business  of  Iron  and  steel  works."  Under 
the  heading  "Wages  Paid  to  Employes  in 
the  Occupation"  occurs  the  following:  "Four 
hundred  thousand  dollars."  Under  the  head- 
ing "Places  at  Which  Employes  to  Whom 
Wages  are  Paid  are  Employed"  occurs  the 
following:  "West  Superior  and  elsewhere 
In  Wisconsin  in  the  service  of  the  employer." 
The  plaintifT,  during  the  life  of  the  policy, 
was  one  of  the  regular  employes  of  the  as- 
sured at  said  iron  and  steel  works,  and,  dur- 
ing such  time,  and  on  the  24th  day  of  Au- 
gust, 1882,  he  received  a  personal  injury. 
Xoticc  according  to  the  terms  of  the  policy, 
was  given  to  the  appellant.  Plaintiff  com- 
menced suit  against  the  employer  to  recover 
compensation  for  his  injuries.  Notice  there- 
of was  given  to  the  appellant.  It  refused 
to  take  any  action  in  the  matter,  upon  the 
ground  that,  "the  operations  being  carried  on 
at  the  time  complained  of,  and  by  which 
plaintiff  was  injured,  were  not  covered  by 
the  contract  of  insurance,"  namely,  the  erec- 
tion of  a  building.  Such  proceedings  were 
bad  In  the  action  that  pialntiCT  recovered 
judgment  against  the  employer  for  $1,400 
damages  and  J^l.95  costs.  Thereafter  such 
proceedings   were  had  tliat  appellant   was 


summoned  as  garnishee  of  the  judgment 
debtor  by  reason  of  Its  liability  on  the  poli- 
cy. Issue  was  joined  in  the  garnishee  ac- 
tion, and  was  tried,  with  the  result  that 
findings  of  fact  were  filed  in  accordance  with 
the  foregoing  statement,  and  to  the  effect 
that  at  the  time  plaintiff  was  injured  he  was 
engaged  in  the  manufacturing  department; 
that  the  employer  was  building  an  addition 
to  its  works;  that  a  crew  other  than  the  one 
plaintiff  was  connected  with  in  the  service 
of  the  employer  was  constructing  the  build- 
ing; that  while  such  crew  was  raising  one 
of  the  girders  it  fell,  striking  against  the 
shears  at  which  plaintiff  was  at  work,  and, 
rebounding,  struck  and  Injured  him;  that 
the  conditions  of  the  policy  to  be  performed 
by  the  employer  subsequent  to  the  accident 
in  order  to  Ox  the  liability  of  the  assurer 
were  complied  with.  The  court  construed 
the  policy  as  a  contract  to  Indemnify  against 
liability,  and  upon  such  construction,  and  the 
foregoing  facts,  and  others  not  necessary  to 
mention,  found  the  appellant  liable  as  gar- 
nishee, and  ordered  judgment  accordingly. 
Appropriate  exceptions  were  made  to  pre- 
sent the  questions  here  considered.  Judg- 
ment was  entered  in  accordance  with  the 
findings,  from  which  this  appeal  was  taken. 

E.  F.  McCausland  and  KItchel,  Cohen  & 
Shaw,  for  appellant.  John  Brennan  and  Vic- 
tor Linley,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
Did  the  court  err  in  construing  the  policy  of 
insurance  to  be  a  contract  of  indemnity 
against  liability,  instead  of  one  of  indemnity 
against  damages,  and  in  holding  that  payment 
of  the  personal  injury  claim  is  not  a  condi- 
tion precedent  to  the  right  to  recover  there- 
on? The  policy  recites  that  It  is  issued  on 
an  application  for  Indemnity  against  claims 
for  compensation  for  personal  injuries.  It 
aclcnowledges  the  payment  of  $1,044  as  the 
premium  for  such  indemnity  for  a  period  of 
12  months.  This  is  followed  by  the  agree- 
ment to  pay  "to  the  employer  •  ♦  •  all 
sums  for  which  it  shall  become  liable  to  its 
employes."  Certain  conditions  are  Indorsed 
on  the  policy,  and  made  a  part  of  it,  which 
are  consistent  with  the  apparent  meaning  of 
the  langruage  contained  in  the  body  of  the 
contract.  By  such  conditions  the  assured  is 
prohibited  from  settling  the  claims,  except  by 
consent  of  the  assurer.  They  expressly  pro- 
vide that  an  action  may  be  brought  against 
the  assurer  before  the  payment  of  the  claim, 
by  the  use  of  the  following  language:  "The 
company  shall  not  be  sued  upon  this  policy 
in  any  court  after  six  years  from  the  time 
that  the  injury  occurred  upon  or  by  reason  of 
which  the  cause  of  action  accrued,  unless  at 
the  expiration  of  said  time  some  suit  brought 
by  the  injured  employe  be  then  pending 
against  the  employer,  in  which  case  an  ac- 
tion may  be  brought  within  six  months  after 
the  termination  of  such  suit,  and  not  later." 
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This  languag?  plainly  iDdicates  tbat  payment 
of  the  claim  Is  net  a  condition  precedent  to  a 
right  of  action  against  the  Insurer  on  the  pol- 
icy. Again,  by  one  of  the  conditions,  the 
insurancf;  company  assumes  entire  charge 
and  responsibility  for  the  settlement  of  the 
loss  and  of  any  legal  proceedings,  and  for  the 
payment  of  the  costs  thereof.  There  is  no 
way  provided  by  which  it  can  be  reliered  of 
its  liability  except  by  actual  payment  to  the 
employer  of  the  full  amount  for  which  it 
could.  In  any  event,  become  liable.  It  will 
be  seen  that  lx>tb  the  proTisions  in  the  body  of 
the  policy  and  the  conditions  Indorsed  thereon 
and  made  a  part  of  it  are  inconsistent  with 
any  reasonable  theory  other  than  that  the  con- 
tract of  insurance  is  one  of  indemnity  against 
liability,  and  that  actual  damages  is  not  a 
condition  precedent  to  the  maintenance  of 
an  action  thereon.  It  not  only  clearly  con- 
template)!  tbat  such  an  action  may  be  brought 
before  actual  payment  of  the  claim  for  dam- 
ages by  the  assured,  but  by  plain  and  unmis- 
taicable  languag')  it  contracts  to  indemnify 
the  assured  against  liability,  not  against  dam- 
ages. The  case  is  not  one  requiring  a  resort 
to  rules  for  Judicial  construction  in  order  to 
determine  what  the  parties  intended  by  the 
language  of  the  contract.  Substantially  the 
same  kind  of  policy  was  under  consideration 
in  the  recent  case  of  Anoka  Lumber  Co.  v. 
Fidelity  &  Casualty  Co.  of  New  York  (Minn.; 
1895)  «5  N.  W.  353,  Cited  in  the  brief  of  coun- 
sel for  respondent,  where  the  court  held  ilf  to 
be  a  contract  of  indemnity  against  liability, 
and  said:  "The  intention  of  the  parties  ap- 
pears to  be  so  plainly  expressed  that  any  oth- 
er construction  than  the  one  here  given  to 
^e  contract  would  do  violence  to  the  lan- 
guage they  saw  fit  to  use." 

It  is  further  claimed  on  the  part  of  the  ap- 
pellant that  the  accident  whereby  plaintiff 
was  injured  ^as  not  within  the  terms  of  the 
contract  of  insurance;  that  by  the  schedule 
referred  to  in  the  body  of  the  policy,  and  at- 
tached to  it,  llabUity  was  restricted  to  in- 
juries to  employiis  while  engaged  in  opera- 
tions connected  with  the  business  of  Iron  and 
steel  works,— that  is,  in  the  operating  depart- 
ment of  the  business,  as  distinguished  from 
a  business  like  that  of  constructing  necessary 
buildings.  To  be  sure,  plaintiff  was  injured 
while  at  work  in  the  operating  department, 
by  the  fall  of  a  girder  which  was  ijeing  raised 
to  its  position  by  an  independent  crew,  en- 
gaged in  building  an  addition  to  the  works. 
Therefore,  if  the  labor  of  constructing  such 
addition,  under  a  proper  interpretation  of  the 
policy,  is  not  aii  iteration  connected  with  the 
business  of  iron  and  steel  works,  appellant  is 
not  liable.  We  are  referred  to  People's  Ice 
Co.  V.  Employers'  Liability  Assur.  Corp.,  161 
Mass.  122,  36  N.  E.  754.  as  a  case  directly  in 
point  to  sustain  appellant's  contention.  The 
policy  in  that  case  insured  the  employer 
against  claims  for  damages  on  the  part  of  its 
employes  in  "ail  operations  connected  with 
the  business  of  Ice  dealers."     The  court  held 


that  this  language  covered  only  employes  In 
the  operating  department,  and  that  a  person 
injured  while  engaged  In  constructing  an  Ice 
bouse  was  not  one  of  the  employfis  mention- 
ed. But  this  conclusion  was  reached  by  rea- 
son of  representations  contained  in  the  ap- 
plication upon  which  it  was  issued.*  The  lat- 
ter contained,  among  other  representations^ 
the  following:  "Employer's  works  are  situat- 
ed ••  •  where  cutting  ice."  "The  trade 
or  business  Is  ice  dealers."  "The  operations 
carried  on  by  the  work  people  are  cutting 
and  handling  ice."  "The  machinery  in  use 
is  such  as  is  necessary  in  cutting  ice."  We 
are  not  prepared  to  say  but  that  there  was 
reasonable  ground  to  hold  tbat  the  policy,  tak- 
en In  connection  with  the  application,  and  the 
language  of  the  schedule,  "AU  operations 
connected  with  the  business  of  Ice  dealers," 
covered  only  persons  engaged  In  the  actual 
operations  of  cutting,  handling,  storing,  and 
delivering  ice,  and  not  those  engaged  In  the 
construction  of  storehouses;  nevertheless  we 
should  hesitate  to  adopt  such  construction  if 
the  precise  question  were  before  us.  The 
language  was  inserted  for  the  benefit  of  the 
appellant.  It  is  Its  language.  Tberefore,  If 
open  to  Judicial  construction  at  all,  that  Inter- 
pretation should  be  given  most  favorable  to 
the  assured.  Insurance  C!o.  y.  Oarland,  108 
111.  220,  Insurance  C!o.  v.  Scammon,  100  lU. 
644;  Symonds  v.  Insurance  Co.,  23  Minn.  491; 
Foot  V.  Insurance  Co.,  61  N.  Y.  571;  Stout 
V.  Insurance  C!o.,  11  Biss.  309,  12  Fed.  554; 
Insurance  Go.  v.  Mand,  102  Pa.  St  89.  This 
rule  is  applied  rigidly  in  the  construction  of 
conditions  inserted  in  policies  restricting  the 
general  scope  o-  the  contract  of  insurance. 
Burkhard  v.  Insurance  Ck>.,  Id.  262.  Here 
there  is  no  application  containing  representa- 
tions descriptive  of  the  particular  departments 
of  the  business  covered  by  the  contract  as  in 
the  Massachusetts  case,  or  to  damages  caused 
by  particular  instrumentalities  as  in  tbecaseof 
Phillipsburg  Horse  Car  Co.  v.  Fidelity  &  Cas- 
ualty Co.,  160  Pa.  St  350,  28  Atl.  823.  The  gen- 
eral language  of  the  contract,  "All  occupations 
connected  with  the  business  of  iron  and  steel 
works,"  is  not  restricted  by  anything  in  the 
conditions  Indorsed  on  the  policy  or  any  pa- 
per referred  to  or  made  a  part  of  It  If  the 
Intention  was  to  restrict  such  language  to 
operations  in  any  particular  department,  or  tu 
any  particular  branch  of  the  business,  or  to 
any  particular'  instrumentalities  used  in  such 
business,  it  was  easy  to  have  said  so  in  un- 
mistakable language.  The  court  should  give 
the  general  language  the  assurer  saw  fit  to 
use,  under  the  circumstances,  a  broad  and 
liberal  construction  in  favor  of  the  objects  for 
which  the  policy  was  taken  out,  and  by  so 
doing  the  conclusion  Is  easily  reached  that  it 
covers  the  operation  of  constructing  a  build- 
ing for  the  use  of  the  assured  In  its  business, 
as  one  of  the  operations  connected  with  such 
business. 

It  is  further  claimed  tbat  the  Indebtedness 
of  the  garnishee  to  the  iron  and  steel  company 
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did  not  become  due  abaolatelr  till  Judgment 
waa  entered  In  respondent's  action  against 
gnch  company,  hence  not  subject  to  gamisli- 
ment  wbon  this  action  was  commenced.  We 
hardly  understand  the  force  of  this  assign- 
ment of  error.  Judgment  was  entered  against 
ttte  iron  and  steel  company  before  the  gar- 
nishee action  was  commenced.  E^ntry  of  sucb 
Judgment  made  the  Indebtedness  of  the  iron 
and  steel  company  absolute.  Section  il7W, 
Rev  St.  proTldes  that  "no  Judgment  shall  be 
rendered  upon  a.  liability  nf  the  garnishee  by 
reason  of  any  money  owing  from  him  to  the 
defendant,  unless  before  Judgment  against 
the  defendant  it  shall  have  become  due  ab- 
solutely." This  action  was  not  commenced 
till  January  26.  1894.  Judgment  was  enter- 
ed in  tbe  action  against  the  iron  and  steel 
company  on  the  l>2d  day  of  December,  1893. 
I>)  •■  notice  was  served  upon  the  insurer  of  the 
daim  for  damages  and  of  the  commencement 
of  the  action  therefor,  and  it  refused  to  rec- 
ognize the  claim,  npon  the  ground  that  such 
daim  w«8  not  covered  by  the  policy.  On  the 
rendition  of  such  Judgment,  under  the  circum- 
stances, the  liability  of  the  garnishee  became 
absolnte  for  the  amount  thereof,  $1,451.95, 
and  that  being  before  the  commencement  of 
this  action  satisfies  the  provisions  of  section 
2760.  Rev.  St  Manufacturing  Co.  v.  Miller, 
ee  Wis.  ZgB,  34  N.  W.  235;  Jones  y.  St  Onge, 
67  Wis.  520,  30  N.  W.  827.  There  is  no  other 
question  in  the  case  requiring  consideration. 
The  Judgment  of  the  superior  court  is  af- 
ftrmed. 


BIIiLINGSLET  y.  MAAS  et  aL 
(Supreme  Court  of  Wisconsin.     May  1,  1896.) 
Maucioos  Pbosboutiox— Pbobablb  Caosb— Ad- 

VICK  or   CODHSBU 

1.  In  an  action  to  recover  damages  for  ma- 
licioas  prosecution,  an  instruction  that,  to  war- 
rant the  arrcHt  of  a  person  for  crime,  the  facts 
most  be  soch  as  would  justify  an  ordinarily  in- 
telligent and  reasonably  prudent  person  in  en- 
tertaining the  belief  of  guilt  is  not  erroneous. 

2.  While  a  full  and  complete  statement  of 
the  facta,  to  a  reputable  attorney,  and  the  fil- 
ing of  a  criminal  charge  on  his  advice,  in  good 
faith  and  without  ulterior  motive,  are  a  com- 
plete defense  to  an  action  for  malicious  prose- 
cution, yet  thongh  the  other  facts  may  be  es- 
tabliahed  beyond  question,  the  question  of  good 
faith  is  one  for  the  jury,  where  minds  might 
draw  different  conclusions  from  the  evidence. 

3.  A  verdict  for  $3,500,  as  damages  for  ma- 
licious prosecution,  where  plaintiff  was  not  in 
actual  confinement  and  was  in  custody  but  one 
hour,  and  was  dismissed  without  an  examina- 
tion, and  In  the  absence  of  other  circumstances 
of  aggravation,  is  excessive. 

Appeal  from  superior  court  Douglas  coun- 
ty;  Charies  Smith,  Jndge. 

Action  by  Arthnr  R.  BlUlngsIey  against 
Frank  N.  Maas  and  William  S.  Vent  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed  conditionally. 

This  was  an  action  to  recover  damages  for 
alleged    malldons    prosecution.     The    com- 
plaint in  effect  charged  that  defendants,  ma- 
T,67».w.no.l — 4 


llclonBly  and  without  probable  cause,  caused 
tbe  arrest  of  plaintiff  on  the  criminal  charge 
of  embezzlement;  that  the  action  was  dis- 
missed for  want  of  prosecution;   that  plain- 
tiff was  Injured  in  person,  reputation,  feel- 
ings, and  business  standing,  and  was  com- 
pelled to  pay  out  $50  to  secure  bis  discharge. 
Damages   were  laid  at  $5,000.     Defendants 
answered,  admitting    the    arrest   and    dis- 
charge, but  alleged  that  they  acted  in  good 
faith,    without   malice,   and    upon   probable 
cause;  that  they  proceeded  on  the  advice  of 
connael,  honestly  relying  upon  the  same,  giv- 
en after  a  full  and  complete  statement  by 
them  to  such  counsel  of  the  facts.     On  the 
trial  the  evidence  showed  that  the  plaintiff, 
for  more  than  a  year  prior  to  September  22, 
1893,  was  the  bookkeeper  and  cashier  for  a 
corporation   known    as    the    Osbome-Maas- 
Vent  Company;  that  defendants  wei-e  stodi- 
holders  therein;   that  June  2a,  1893,  for  the 
purpose  of  winding  up  the  concern,  the  assets 
were,  by  written  agreement  put  into  the  pos- 
session and  control  of  four  trustees,  of  whom 
the  president  of  the  company,  J.  L.  Osborne, 
was  one;   that  the  trustees  were  empowered 
by  such  agreement  to  convert  such  assets  into 
cash,  and,  after  paying  the  debts,  to  distrib- 
ute  the   proceeds    among   the   stockholders; 
that   plaintiff,    who   liandled   tbe   money   as 
cashier,  without  the  consent  of  tbe  trustees, 
paid  Osborne  $25,  bnt  did  not  charge  the 
same  on  tbe  books  till  September  22,  1893, 
prior  to  which  time  Osborne  had  retired  from 
the  company;  that  thereafter  defendants  ex- 
amined the  books,  and  found  a  discrepancy 
of  $10,  wlUch  plaintiff  was  unable  satisfacto- 
rily to  account  for,  but  Insisted  that  he  did  not 
convert  the  same  to  his  use,  and  thought  he 
had  paid  it  to  Ylrian,  one  of  the  trustees.     As 
to  the  $25,  he  claimed  that  he  paid  it  to  Os- 
borne upon  his  request,  believing  blm  to  be 
entitled  to  It.     The  evidence  further  showed 
that  defendants  demanded  of  plaintiff  that 
he  account  for  the  $35,  and  threatened  that  if 
he  did  not  they  would  have  him  arrested; 
that  he  refused  to  do  so,  Insisting  that  he  had 
not  converted  any  of  the  money -to  his  own 
use,  but  that  as  to  tbe  $25,  it  was  paid  to 
Osborne,  who  claimed  that  be  had  a  right 
to  it  and,  as  to  the  $10,  that  it  was  an  error 
he  could  not  satisfactorily  account  for,  but 
that  be  had  not  converted  the  money  to  his 
use.    The  evidence  tended  further  to  sbow 
that    defendants    thereupon    consulted    with 
their  attorney,  W.  D.  Dwyer,  in  respect  to 
the  matter;    that  they   stated  to  him   the 
facts,  and,  on  such  statement  were  advised 
by  him  that  plaintiff  was  guilty  of  embezzle- 
ment;  that  thereupon  they  caused  the  arrest 
to  be  made.     The  evidence  further  showed 
that  jdaintiS  was  In  charge  of  an  officer  but 
one  hour,  though  not  confined;  that  he  was 
released  on  depositing  $40  as  security  for  bis 
appearance  in  court  on  the  following  Monday 
morning;    that  he  appeared  accordingly,   at 
which  time,  by  the  district  attorney  of  the 
county,  without  any  particular  protest  on  the 
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part  of  the  defendants,  who  were  present, 
ready  and  willing  to  testify  as  witnesses,  the 
proceedings  were  dismissed.  Evidence  fur- 
ther showed  that  the  plaintiff  paid  out  $50 
to  secure  his  discharge.  The  Jury  rendered 
a  verdict  in  favor  of  the  plaintiff,  and  assess- 
ed his  damages  at  $3,600.  Defendants  mov- 
ed to  set  the  same  aside,  and  for  a  new  trial, 
for  various  reasons,  which  motion  was  over- 
ruled. Judgment  was  entered  on  the  verdict, 
from  which  this  api)eal  was  taken. 

Ross,  Dvryer  St,  Nanltch,  for  appellants. 
Swift  &  Cooper,  H.  V.  Gard,  and  L.  S.  Butler, 
for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  following  language  of  the  judge's  charge 
was  excepted  to:  "And  the  question  in  the 
trial,  as  to  that  twenty-five  dollars,  would  be 
whether  It  was  paid  ova*  with  fraudulent  in- 
tent on  the  part  of  the  plaintiff  in  this  ac- 
tion." It  is  argued  that  this  language  was 
used  in  such  a  way  as  to  lead  the  Jury  to 
believe  that  the  turning  question,  or  one  of 
them,  on  the  trial  of  this  action,  was  whether 
plaintiff  in  fact  fraudulently  paid  the  money 
to  Osborne.  A  careful  reading  of  the  whole 
paragraph  of  the  charge  in  which  the  lan- 
guage excepted  to  occurs  fails  to  impress  us 
that  the  defendants  were,  or  could  have 
been,  prejudiced  by  such  language.  The  trial 
judge  was  speaking  about  the  action  brought 
against  plaintiff  for  embezzlement.  That  is 
so  plain  that  an  intelligent  Jury  could  not 
have  misunderstood  it.  The  opening  words 
of  the  paragraph  are,  "On  the  twenty-fifth 
day  of  last  September,  plaintiff  was  arrested 
on  a  warrant  sworn  out  by  defendants, 
charging  him  with  the  crime  of  embezzle- 
ment." The  facts  upon  which  defendants 
based  their  charge. are  then  stated.  Theu 
occurs  the  following:  "As  to  that  twenty- 
five  dollars,  the  question  would  have  been, 
on  that  trial,  whether  or  not  that  was  paid 
over  fraudulently."  Later,  in  the  same  par- 
agraph, plainly  intending  to  repeat  what 
liad  theretofore  l>een  said,  the  language  com- 
plained of  occurs,  in  the  following  connec- 
tion: "As  I  say  to  you.  gentlemen,  the 
question  in  the  trial,  as  to  that  twenty-five 
dollars,  would  be  whether  It  was  paid  over 
with  fraudulent  intent"  The  jury  must 
liave  understood,  as  the  fact  was,  that  this 
referred  to  the  Issue  in  the  embezzlement 
case. 

Exception  was  taken  to  the  use  of  the  word 
"reasonable,"  instead  of  the  word  "ordina- 
rily," in  the  following  expression:  'The  court 
instructs  the  Jury  that  the  mere  belief  that 
an  innocent  man  is  guilty  of  a  crime  is  not, 
alone,  sufficient  to  justify  causing  his  arrest. 
The  facts  must  be  such  as  would  justify  an 
ordinarily  intelligent  and  reasonably  prudent 
person  In  entertaining  such  belief."  We  are 
unable  to  perceive  wherein  this  Is  subject  to 
criticism.  The  learned  trial  judge  followed 
very  closely  standard  text  writers  on  the  sab- 


Ject  In  Cooley,  Torts,  p.  181,  the  rule  Is  stat- 
ed thus:  "A  mere  belief  that  cause  exists  is 
not  sufficient;  for  one  may  believe  on  sus- 
picion, and  suspect  without  cause,  or  his  belief 
may  proceed  from  mental  peculiarities  of  his 
own.  There  must  be  such  ground  for  belief 
as  would  infiuence  the  mind  of  a  reasonable 
person,  and  nothing  short  of  this  could  Jus- 
tify a  serious  and  formal  charge  against  an- 
other." Again,  In  Braveboy  v.  Cockfield,  2 
McMuI,  270, 0'NeUl,  O.  J.,  said,  in  effect:  "The 
test  Is,  anything  which  will  create  In  the 
mind  of  a  reasonable  man  the  belief  that  the 
party  Is  guilty  is  a  probable  cause."  Again 
Shaw,  C.  J.,  in  Bacon  y.  Towne,  4  Cush.  217, 
expresses  the  rule  thus:  "There  must  be  such 
a  state  of  facts  as  would  lead  a  man  of  ordi- 
nary caution  and  prudence  to  believe  and  en- 
tertain an  honest  and  strong  suspicion  that 
the  person  Is  guilty."  While  by  Tyndall,  0. 
J.,  in  Broad  v.  Ham,  5  Blng.  N.  G.  722,  it  la 
stated  thus:  "There  must  be  reasonable 
cause,  such  as  would  operate  on  the  mind  of 
a  reasonable  man."  And  again,  by  Mr.  Jus- 
tice Trunkey,  in  McCarthy  v.  De  Armlt,  99 
Pa.  St  63,  the  rule  Is  stated  as  follows:  "The 
belief  must  be  that  of  a  reasonable  and 
prudent  man.  All  that  can  be  required  of 
him  is  that  be  should  act  as  a  reasonable  an<l 
prudent  man  would  be  likely  to  under  the 
circumstances."  This  language  is  also  ap- 
proved in  McClafferty  v.  Phllp,  151  Pa.  St.  Stt, 
24  Atl.  1042.  So,  In  Womack  v.  Fudikar,  47 
La.  Ann.  33, 16  South.  645,  Breanx,  J.,  consid- 
ering the  same  subject,  said,  "It  is  well  set- 
tled that  the  ground  of  belief  must  be  such  as 
would  influence  the  mind  of  a  reasonable 
person."  Without  further  discussion  on  this 
point,  it  wlU  be  seen  that  the  words  "reason- 
able person"  and  the  words  "ordinarily  cau- 
tious person"  are  used  synonymously  In  de- 
scribing the  degree  of  care  that  should  be  ex- 
ercised in  instituting  criminal  proceedings  to 
avoid  the  charge  of  malicious  prosecution. 
The  charge  of  the  learned  circuit  Judge  on 
this  subject  Is  free  from  error. 

It  is  said  that  the  court  should  have  set 
aside  the  verdict  as  against  the  evidence,  up- 
on the  ground  that  "probable  cause"  was  con- 
clusively established.  This  is  based  upon  the 
evidence  to  the  effect  that  the  defendants 
made  a  fall  and  complete  statement  of  the 
facts  to  their  attorney,  that  on  such  state- 
ment they  were  advised  by  such  attorney 
that  plaintiff  was  guilty,  and  that  they  honest- 
ly believed  and  acted  upon  such  advice,  in 
good  faith.  In  instituting  the  prosecution. 
Such  facts,  established  to  the  satisfaction  of 
the  jury,  or  appearing  conclusively  from  the 
evidence,  are  fatal  to  a  recovery.  Cooley. 
Torts  (2d  Ed.)  p.  212;  Sutton  v.  McConnell, 
46  Wis.  269,  50  N.  W.  414;  Stewart  v.  Sonne- 
bom,  98  U.  S.  187.  But  while  the  defend- 
ants testified  that  they  made  a  full  and  com- 
plete statement  of  the  facts  to  their  attorney, 
and  this  was  corroborated  by  such  attorney, 
and  that  they  acted  upon  his  advice  and  in 
good   faith,  whether  they  did  act  In  good 
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faith,  In  fact,  was  a  material  question  to  be  I 
determined,  aud  was  disputed.  Therefore, 
ibougb  the  direct  evidence  was  to  the  effect 
tbat  they  made  a  full  statement  to  counsel, 
received  his  advice,  and  acted  in  accordance 
therewith,  still  the  fact  of  whether  they  acted 
huDestly  and  in  good  faith,  without  any  ul- 
terior motlTe,  was  for  the  Jury,  If,  on  the 
whole  case  as  made  by  the  evidence,  persons 
of  different  minds  might  reasonably  draw 
different  inferences  therefrom  in  respect  to 
such  question.  Stewart  v.  Sunneborn,  supra. 
That  such  was  the  condition  of  the  case  was 
the  conclusion  of  the  trial  Judge,  and  we  are 
tumble  to  say  wherein  he  was  wrong,  or  that 
there  vas  an  abuse  of  discretion  In  refusing 
to  set  the  verdict  aside  and  grant  a  new 
trial  on  the  ground  that  it  is  against  the 
weight  of  evidence  in  respect  to  the  facts  con- 
stituting plaintiff's  right  to  recover. 

Some  other  questions  are  presented  by  the 
record,  but  none,  in  our  Judgment,  which  re- 
quire consideration,  except  that  of  whether 
the  verdict  was  excessive.  A  motion  was 
made  to  set  it  aside  because  It  was  the  result 
of  passion  and  prejudice.  That  fairly  raises 
the  question  of  whether  it  was  excessive  to 
such  a  degree  as  to  warrant  a  reversal  of  the 
iudgment  on  that  ground.  The  damages  as- 
sessed are  $3,500.  Plaintiff  was  not  in  actual 
couflnement  at  all.  He  was  In  enstody  bnt 
about  one  hour.  He  was  released  upon  de- 
positing $40  and  promising  to  appear  in  court 
on  the  following  Monday.  No  examination 
was  had,  and  no  particular  objection  was 
made  by  defendants  to  his  discbarge.  They 
eimply  held  themselves  in  readiness  to  tes- 
tify as  witnesses.  There  were  no  special  cir- 
cumstances of  aggravation.  The  case  was 
only  open  to  tbe  assessment  of  $50  for  ex- 
peoses,  general  compensatory  damages,  and 
damages  by  way  of  punishment.  Under 
these  circumstances,  It  appears  to  us  quite 
dear  that  the  verdict  Is  grossly  dispropor- 
tionate to  the  injury  plaintiff  received,  and  to 
any  punishment  that  could  be  properly  In- 
flicted. Our  attention  Is  called  to  Ross  v. 
Innis,  35  IlL  487,  as  a  precedent  for  such  a 
recovery,  but  we  perceive  no  parallel  be- 
tween the  two  cases.  There  the  defendants 
were  members  of  a  large  and  wealthy  mer- 
cantile copartnership.  They  caused  the  ar- 
rest of  plaintiff  on  the  charge  of  having  em- 
bezzled $165.  The  matter  was  pressed  to  an 
eiaminatlon  before  a  magistrate,  upon  which 
plaintiff  was  discharged,  it  appearing  that 
the  charge  was  caxiseless.  There  were  spe- 
cial, aggravating  circumstances,  among  which 
was  the  fact  that  the  defendants  declared, 
after  the  discharge,  that  plaintiff  was  g^uilty, 
and  that,  If  any  one  Inquired  in  regard  to  his 
character,  they  would  say  he  stole  $165,  and 
that  he  was  a  thief  and  a  liar.  The  action 
was  tried  three  times,  each  time  resulting  in 
a  large  verdict  In  favor  of  the  plaintiff.  Un- 
der such  circumstances,  the  court  determined 
that  the  last  verdict  ought  not  to  be  set  aside 
as  excessive.    To  cite  precedents,  this  case  Is 


more  like  Cointement  v.  Cropper,  41  La.  Ann. 
303,  6  South.  127,  where  the  appellate  court 
cut  the  verdict  of  $1,000  to  $500;  also,  Phelps 
V.  Cogswell,  70  Cal.  201,  11  Pac.  628,  where 
the  appellate  court  reversed  a  Judgment  for 
$3,500  as  excessive,  and  ordered  a  new  trial 
unless  the  plaintiff  remitted  all  but  $1,000.  No 
larger  verdict  than  $1,000  can  be  sustained 
on  tbe  evidence  in  this  case,  and,  unless  the 
plaintiff  remits  all  but  tbat  sum,  a  new  trial 
must  be  granted.  The  Judgment  of  the  su- 
perior court  Is  reversed,  and  the  cause  re< 
inanded  for  a  new  trial,  unless,  within  30 
days  after  the  filing  of  the  remittitur  the 
plaintiff  remits  from  the  verdict  all  except 
tbe  sum  of  $1,000,  in  which  case  the  superior 
court  is  directed  to  render  Judgment  in  bis 
favor  for  such  sum,  with  costs  taxed  in  such 
court. 


VREBLAND  v.  WADDELL. 

(Supreme  Court  of  Wisconsin.    April  14,  1896.) 

Chattel  Mortoaoes  —  STA.TUTORr  Provisions  — 
Kkdehption — "Waiver — Tender — Sdfficibnot. 

1.  A  provision  in  a  chattel  mortgage  au- 
thorizing the  mortgagee,  if  at  any  time  he 
deems  himself  insecure,  to  seize  and  sell  the 
property  with  or  without  notice  at  public  or 
private  sale,  is  not  a  waiver  by  the  mortgagor 
of  the  provisions  of  Sanb.  &  B.  Ann.  St.  J 
2316a,  prohibiting  the  sale  of  property  without 
the  consent  of  the  mortgagor  until  Sve  dajH 
after  seizure,  and  giving  the  mortgagor  the 
right  to  redeem  during  the  time. 

2.  Where  one,  in  collusion  with  a  mort- 
gagee, and  with  intent  to  cut  off  the  mortga- 
gor's right  of  redemption,  purchased  property 
at  a  chattel  mortgage  sale  held  in  violation  of 
the  statute,  the  mortgagor's  right  of  redemp- 
tion was  unaffected  by  the  sale. 

2.  Under  Sanb.  &  B.  Ann.  St.  §  2316a,  pro- 
viding for  redemption  of  property  talcen  and 
sold  under  a  chattel  mortgage  by  payment  of 
the  mortgage  debt  and  expenses  incurred  by 
the  mortgagee  in  taking  and  keeping  tbe  prop- 
erty, a  tender  of  the  full  amount  of  the  mort- 
gage debt  was  sufficient,  when  no  demand  was 
made  by  the  mortgagee  for  expenses  of  taking 
and  keeping  tbe  property. 

Appeal  from  circuit  court,  Sauk  county; 
Bobert  O.  Siebecker,  Judge. 

Action  of  replevin  by  Frank  Vreeland 
against  Henry  Waddell.  E^om  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Action  of  replevin  growing  out  of  the  fol- 
lowing state  of  facts;  Plaintiff  and  defend- 
ant lived  on  the  same  farm,  the  former  be- 
ing a  tenant  of  the  latter.  Defendant  had  a 
chattel  mortgage  on  a  span  of  horses  be- 
longing to  plaintiff,  to  secure  payment  of  a 
note  for  $50  and  Interest.  Tbe  mortgage 
was  in  the  usual  form,  authorizing  the  mort- 
gagee. If  at  any  time  he  deemed  himself  in- 
secure, to  take  possession  of  the  mortgaged 
property,  and  sell  the  same  at  public  or 
private  sale,  with  or  without  notice.  Sev- 
eral months  before  the  note  matured,  de- 
fendant, pretending  to  deem  himself  Inse- 
cure, took  the  mortgaged  property  from  the 
barn  used  by  plaintiff,  and  put  tbe  same  into 
another  barn,  on  the  same  premises  conr 
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trolled  by  defendant  Within  a  few  bonrs 
thereafter,  and  on  the  same  day,  .with  no 
one  present  but  his  two  sons,  and  without 
notice  to  the  mortgagor  or  anybody  except 
those  present,  defendant  sold  the  property 
to  his  son  for  $48;  $1  being  paid  down  at 
the  time.  The  property  thereafter  remained 
In  the  possession  of  the  defendant,  he  pre- 
tending to  hold  the  same  as  agent  for  his 
son.  Three  days  thereafter,  plaintiff  ten- 
dered to  defendant  the  full  amount  due  on 
the  note,  and  demanded  possession  of  the 
property.  Defendant  refused  the  tender  or 
to  deliver  possession  of  the  property,  al- 
leging that  he  would  hold  the  same  for  $30 
of  other  Indebtedness  plaintiff  owed  him. 
No  daim  was  made  at  the  time  of  such  re- 
fusal for  C08ts  for  the  seizure  and  sale,  or 
for  any  sum,  on  the  note  or  otherwise,  se- 
cured by  the  mortgage.  In  excess  of  the 
amount  tendered.  Plaintiff  thereafter  re- 
pleyled  the  property  In  Justice's  court,  and 
kept  the  tender  good  by  paying  the  money 
into  court  He  recovered  judgment  in  the 
justice's  court  and  defendant  appealed.  The 
horses  were  delivered  to  the  plaintiff  pend- 
ing such  appeal,  the  proper  bond  being  given 
under  the  statute.  On  the  trial  in  the  circuit 
court  Jury  was  waived.  The  court  found  all 
the  facts  as  above  stated,  except  that  no 
objection  was  made  to  the  tender  before  suit 
Brought,  and  also  found  the  value  of  the 
team  of  horses  at  $130,  and,  as  a  conclusion 
of  law,  found,  in  effect  that  the  stipulation 
In  the  mortgage  that  the  mortgagee  might 
take  the  property  in  case  he  deemed  himself 
Insecure,  and  sell  the  same,  with  or  without 
notice,  constituted  a  waiver  of  all  notice  of 
sale;  that  defendant  under  the  circumstan- 
ces, had  a  right  to  sell  the  horses,  and  was 
entitled  to  recover.  Appropriate  exceptions 
were  filed  to  raise  the  questions  presented 
here.  Judgment  for  defendant  was  rendered 
on  the  findings,  and  plaintiff  appealed. 

R.  D.  Evans,  for  appellant  Herman  Oro- 
tophorst  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Section  2316a,  Sanb.  &  B.  Ann.  St,  provides 
as  follows:  "No  sale  of  any  personal  prop- 
erty taken  under  or  by  virtue  of  any  chattel 
mortgage,  •  *  •  except  by  consent  of  the 
mortgagor,  his  legal  representatives  and  as- 
signs, shall  be  made  before  the  expiration  of 
five  days  from  the  time  when  the  same  was 
actually  taken;  •  •  •  and  during  such 
period  such  property  shall  be  subject  to  re- 
demption by  payment  of  the  mortgage  debt 
together  with  actual  and  necessary  costs  and 
expenses  of  taking  and  keeping  the  property, 
incurred  at  the  time  of  making  redemption." 
This  statute  became  a  part  of  the  contract 
contained  in  the  mortgage  as  effectually  as 
if  embraced  therein.  It  clearly  was  de- 
signed to  prevent  a  sale  of  property  seized 
under  a  chattel  mortgage  until  the  expira- 
tion of  five  days   after  seizure,   with   the 


privilege,  however,  to  the  mortgagor,  to 
waive  the  benefit  of  the  statute.  Stevens  v. 
Breen,  75  Wis.  595,  44  N.  W.  645. 

The  trial  court  found,  as  we  understand  It 
that  plaintiff  waived  the  benefit  secured  to 
him  by  the  statute,  basing  such  finding 
wholly  on  the  provision  of  the  mortgage  to 
the  effect  that.  In  case  the  mortgagee  at  any 
time  deemed  himself  Insecure,  he  was  em- 
powered and  authorized  to  seize  the  prop- 
erty, and  sell  the  same,  with  or  without  no- 
tice, at  public  or  private  sale.  Such  provi- 
sion has  been  commonly  used  in  chattel 
mortgages  since  long  anterior  to  the  statute. 
It  does  not  by  Its  terms  or  otherwise,  in  any 
way  waive  the  statutoiy  prohibition  and 
right  of  redemption  within  five  days  after 
seizure.  In  the  absence  of  a  waiver  of  such 
statutory  right,  the  mortgagee,  after  seizing 
the  property,  must  wait  till  the  expiration 
of  five  days.  Then  he  may  proceed,  under 
the  mortgage,  to  sell  such  property  at  publlc^ 
or  private  sale,  with  or  without  notice. 

The  circumstances  of  the  sale  in  question 
are  such  as  to  show  conclusively  that  the 
purchaser  acted  with  notice  that  the  pro- 
ceeding was  in  violation  of  the  statute;  that 
the  mortgagee  and  such  purchaser  colluded 
together  to  make  such  sale,  wrongfully,  for 
the  purpose  of  cutting  off  the  mortgagor's 
right  of  redemption;  and  that  the  sale  was 
really  In  the  interest  of  the  mortgagee. 
Hence  no  title  passed  to  such  purchaser. 
The  mortgagor  was  therefore  entitled  to  re- 
deem his  property  at  the  time  he  offered  to- 
do  so,  without  regard  to  such  sale.  Petti- 
bone  V.  Perkins  6  Wis.  616;  Herm.  Chat 
Mortg.  219. 

No  claim  was  made  by  the  mortgagee  for 
any  costs  or  expenses,  or  that  the  tender 
was  insufficient  The  refusal  was  placed 
wholly  on  the  ground  that  he  intended  to 
hold  the  property  till  plaintiff  paid  another 
debt  in  no  way  connected  with  the  mort- 
gage. Therefore,  such  tender  operated  ef- 
fectually to  discharge  the  mortgage.  The 
Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
render  Judgment  in  accordance  with  thla 
opinion. 


IOWA  LAND  CO.,   Limited,   v.   DOUGLAS 
COUNTY    et  aL 

(Supreme  Court  of  South  Dakota.     April  7, 
1896.) 

Taxation  —  Collection  —  Sals  of  Rsaltt  for 
Patmbnt  OF  Taxes  os   Persokaltt  —  CousTir 

COMMISSION'EKS  —  FoWEKS  —  ESTOPPBI, —  LIMITA- 
TION OF  Actions. 

1.  Omp.  Laws,  {  1609,  provides  that  no  de- 
mand of  taxes  shall  be  necessary,  and  the  col- 
lection of  taxes,  on  nonpayment  by  January  1st, 
shall  be  mad«  by  distress  and  sale.  Scctioa 
1612  provides  that  tuxes  on  realty  are  a  perpet- 
ual lien  thereon,  and  that  taxes  on  personalty 
shall  be  a  lien  on  any  realty  owned  by  the  per- 
son from  whom  they  are  due.  Section  1IJ20  re- 
quires the  treasurer  to  give  notice  of  the  sale- 
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for  taxes,  which  shaU  contain  a  list  of  the  lands 
to  be  sold,  and  the  "amount  of  taxes."  Section 
](>21  confers  on  the  treasurer  power  to  sell  land 
which  shall  be  liable  for  taxes  of  "any  descrip- 
tion." Held,  that  a  sale  of  land  for  taxes  on 
personalty  was  authorized.  Fuller,  J.,  dissent- 
ing. 

2  Comp.  Laws,  {  1616,  requiring  the  treas- 
urer to  file  a  return  of  his  inability  to  make  the 
peraonal  taxes  ont  of  the  personal  property,  and 
providing  that  on  such  return  he  shall  be  re- 
leased from  liability  for  further  failure  to  col- 
lect such  taxes,  and  section  1617,  rendering  him 
liable  for  the  tax  un  failure  to  make  the  return, 
as  in  force  prior  to  1891,  do  not  require  sucn 
return  as  a  condition  to  the  right  of  the  treasur- 
er to  sell  land  for  payment  of  personal  taxes. 

3.  Where  a  mortgage  of  land  was  taken 
inior  to  1891,  after  personal  taxes  against  the 
mortgagor  became  liens  on  the  land,— power  at 
that  time  bdng  conferred  on  the  treasurer,  with- 
out limitation  as  to  time,  to  sell  land  for  per- 
aonal taxes,— the  failure  of  the  treasurer  to  col- 
lect the  taxes  by  distress  of  personalty,  or  by 
■ale  of  the  realty  on  which  the  lien  existed,  did 
not  release  the  taxes,  or  preclude  the  treasurer 
from  selling  the  real  estate  for  the  same  in  a 
sabaeqnent  yesr 

4.  An  attempted  release  by  the  county  com- 
missioners of  a  lien  on  real  estate  for  personal 
taxes,  made  subseqnent  to  the  execution  of  a 
mortgage  of  the  property,  cannot  operate  to  es- 
top tne  coonty,  as  against  the  mortgagee,  from 
enforcing  the  hen. 

5.  The  fnilm'>  of  the  auditor  to  bring  for- 
ward personal  taxes  for  preceding  yean,  and 
extend  the  samt  upon  the  real-estate  tax  list, 
or  of  the  treasurer  to  sell  the  land  on  which 
they  were  a  lien,  'loes  not,  as  against  subsequent 
incumbrancers  of  the  land,  release  the  land  from 
the  Iten.     Fuller,  J.,  dissenting. 

6.  A  proceeding  for  the  enforcement  of  the 
Itaymrnt  of  taxes  which  are  a  lien  on  land,  by 
the  sale  thereof  by  the  treasurer,  is  not  an  ac- 
tion on  a  liability  created  by  statute  (Comp. 
Laws,  §  4850),  and  therefore  is  not  barred  in 
six  years. 

Appeal  from  circuit  court,  Douglas  county; 
E.  G.  Smith,  Judge. 

Action  by  the  Iowa  Land  Company,  Limit- 
ed, against  the  county  of  Douglas  and  an- 
other. There  was  a  judgment  for  plaintiff, 
and  defendants  apoeaL    RevetBed. 

W.  E.  Tipton  and  D.  M.  Henderson,  State's 
A.tty.,  for  appellants.  E.  P.  Wanzer,  for  re- 
sitondent. 


CORSON,  P.  J.  In  1893  the  county  auditor 
of  the  county  of  Douglas  brou»;bt  forward, 
and  placed  upon  the  delinquent  tax  list,  for 
the  purpose  of  collecting  the  same  by  a  sale 
of  the  real  property  of  the  owner  at  the  time 
the  taxes  were  assessed,  the  personal  prop- 
erty taxes  assessed  against  the  owners  of 
said  real  property;  and  the  county  treasurer 
of  said  county  proceeded  to  advertise  the 
same  for  sale  in  the  usual  manner.  These 
personal  property  taxes  had  been  assessed 
for  varioua  years,  extending  from  1883  to 
1890.  The  plaintiff  had  loaned  money,  and 
taken  mortgages,  as  security  therefor,  on  a 
large  number  of  tracts  of  land  so  offered  for 
sale,  during  the  years  1887  to  1890,  but  said 
mortgages  were  all  executed  subsequently  to 
the  assessment  and  levy  of  the  personal 
property  taxes  sought  to  be  collected  by  the 


proposed  sales,  and  it  instituted  this  ac- 
tion to  enjoin  the  defendants,  and  especially 
the  said  county  treasurer,  from  making  the 
proposed  sales,  and  to  have  the  said  personal 
property  taxes  declared  null  and  void.  A 
temporary  injunction  was  granted,  and  upon 
the  final  hearing  the  temporary  Injunction 
was  made  perpetual,  and  the  said  personal 
property  taxes  were  adjudged  null  and  void. 
From  this  judgment  the  defendants  have  ap- 
pealed. 

All  the  facts  wen:  stipulated  by  the  par- 
ties, and  this  stipulation  was  adopted  by  the 
court,  and  constitutes  Its  findings  of  fact. 
The  only  findings  that  we  deem  necessary 
to  set  out  are  the  following:  "(6)  That  the 
personal  taxes  in  controversy  In  this  action 
were  levied  against  the  persons  as  herein  in- 
dicated, and  brought  forward  and  placed  up- 
on the  tax  lists  of  said  county  for  the  year 
1893,  against  the  respective  tracts  of  land 
herein  described,  in  the  following  manner, 
to  wit,  by  M.  N.  Stultz,  county  auditor  of 
said  Douglas  coimty,  before  said  list  was 
placed  In  the  hands  of  the  said  county  treas- 
urer, and  that  prior  to  said  time  the  said 
personal  taxes  remained  upon  the  personal 
tax  list  of  said  county."  "(9)  That  the 
board  of  county  commissioners  of  said  coun- 
ty, prior  to  the  passage  of  said  resolution, 
sever  made  any  order  for  the  collection  of 
said  personal  taxes,  or  took  any  other  action 
whatever  for  the  collection  of  the  same.  (10) 
That  all  of  said  personal  taxes  that  became 
delinquent  prior  to  the  Ist  day  of  November, 
1887,  were  due  and  collectible  six  years  or 
more  before  the  commencement  of  the  pro- 
ceedings of  the  defendant  W.  P.  Vander 
Zalm  to  enforce  the  collection  thereof.  (11) 
That  prior  to  October,  1893,  the  treasurer  of 
said  Douglas  county  took  no  steps  to  sell 
said  lands  for  said  personal  taxes.  (12) 
That  none  of  said  lands  are,  or  were  at  any 
time  ever,  certified  as  homesteads  under  the 
homestead  law  of  this  state."  Upon  the  fil- 
ing and  adoption  of  the  stipulated  facts, 
the  defendants  made  the  following  motion: 
"Now  come  the  defendants,  on  the  filing  of 
the  stipulated  facts  in  this  cause,  and  de- 
mur to  the  said  facts,  and  move  the  court 
for  judgment  on  the  ground  that  said  facts 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendants,  and  to  entitle  the 
plaintiff  to  the  relief  asked  for  in  its  com- 
plaint" 

Four  questions  are  presented  for  deter- 
mination: First  Was  the  county  treasurer 
authorized,  by  the  law  as  it  existed  prior  to 
the  amendments  of  1891,  to  sell  real  property 
for  personal  property  taxes  assessed  ogalnst 
the  owner  of  such  real  property?  Second. 
Did  the  failure  of  the  county  treasurer  to 
make  his  return  as  required  by  section  1616, 
Comp.  Laws,  or  to  collect  the  personal  prop- 
erty tax  by  distraint  and  sale,  or  by  a  sale 
of  the  real  property  for  such  personal  prop- 
erty tax,  have  the  effect  to  release  such  real 
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property  from  the  pergonal  property  tax? 
Tblrd.  Was  tUe  county  e8topi)ecl,  by  reason 
of  the  acts  of  the  county  commissioners  and 
other  ofllcers  ot  the  county,  from  selling  the 
real  property  for  the  personal  property  tax- 
es? Fourth.  Does  the  statute  of  limitations 
apply  to  taxes  asttessed  against  real  and 
personal  property? 

The  appellants  contend  that,  under  the  pro- 
visions of  the  law  existing  prior  to  the  act 
of  1891,  the  county  treasurer  had  power  and 
was  authorized  to  sell  the  real  estate  owned 
by  the  party  against  whom  taxes  on  personal 
property  were  assessed  for  such  taxes,  and 
that  the  proceedings  of  the  county  treasurer 
were  regular  and  valid.  This  proposition  is 
denied  by  the  respondent,  and  It  Insists  that, 
while  the  personal  property  tax  was  made  a 
Uen  upon  the  real  estate,  there  was  no  law 
authorizing  a  sale  of  the  real  property  for 
such  personal  property  taxes  prior  to  the 
law  of  1891;  that  no  sale  under  the  law  of 
1891  could  be  made  for  personal  property 
taxes  assessed  prior  to  the  passage  of  such 
law;  that  the  failure  of  the  county  treasurer 
to  collect  such  taxes  by  distress  and  sale,  or 
to  m&ke  his  return  of  such  personal  property 
taxes,  had  the  effect  to  release  such  taxes, 
as  against  the  plaintiff;  and  that  all  per- 
sonal property  taxes  assessed  prior  to  1887 
were  barred  by  the  statute  of  limitations  of 
this  state.  A.  considerable  portion  of  the 
briefs  of  counsel  were  taken  up  with  the  dis- 
cussion of  the  question  as  to  whether  or  not 
the  law  of  1891  could  be  given  a  retroactive 
effect  as  to  the  personal  property  taxes  as- 
sessed prior  to  Its  passage;  but,  in  the  view 
we  take  of  thl<>  case,  we  have  not  deemed  it 
necessary  to  consider  that  question.  The 
subject  of  taxation  Is  one  exclusively  under 
legislative  control,  and  the  rights  of  parties 
are  to  be  determined  mainly  by  the  statutory 
regulations  made  by  the  lawmaking  power  of 
the  state.  How  far,  and  to  what  extent,  tax- 
es are  made  a  lien  upon  property,  and  when, 
and  under  what  circumstances,  such  property 
may  be  sold  to  satisfy  such  liens,  Is  only  to 
be  determined  by  the  statutory  provisions  up- 
on the  subject.  Cooley,  Tax'n,  pp.  444-448; 
Black,  Tax  TlUes,  §  182;  Dcsty,  Tax'n,  {  128. 
The  first  section  bearing  upon  this  question  is 
section  1009,  Comp.  Laws,  the  material  part 
of  which  reads  as  follows:  "No  demand  of 
taxes  sliall  be  necessary,  but  it  shall  be  the 
duty  of  every  person  subject  to  taxation  un- 
der this  law  to  attend  at  the  treasurer's  of- 
fice at  the  county  seat  and  pay  his  taxes; 
and  if  any  person  neglect  so  to  attend  and 
pay  his  taxes  until  after  the  first  day  of  Jan- 
uary next  succeeding  the  levying  of  the  taxes, 
the  treasurer  Is  directed  and  required  to  col- 
lect the  same  by  distress  and  sale.  •  *  •" 
Two  Important  provisions  will  be  noticed: 
First,  no  demand  for  taxes  Is  required  to  be 
made;  and,  second,  the  collection  of  taxes 
Is  to  be  made  by  distress  and  sale.  Section 
1612  reads  as  follows:  "Taxes  upon  real 
property  are  hereby  made  a  perpetual  lien 


thereupon  against  all  persons  and  bodies  cor- 
porate, except  the  United  States  and  the  ter- 
ritory, and  taxes  due  from  any  person  upon 
personal  property  shall  be  a  Hen  upon  any 
real  property  owned  by  such  person  or  to 
which  he  may  acquire  a  title.  All  taxes  shall 
as  between  vendor  and  purchaser  become  a 
Uen  upon  real  estate  on  and  after  the  first 
day  of  November  In  each  year."  It  will  be 
observed  that  both  real  and  personal  property 
taxes  are  made  a  lien  upon,  the  real  property, 
—one  perpeiual,  and  against  all  persons  ex- 
cept the  United  States  and  this  state,  and  the 
other  an  ordinary  Uen.  Miller  v.  Anderson, 
1  S.  D.  539,  47  N.  W.  957.  But  they  are  both 
made  Uens,  and  the  liablUty  of  the  real  prop- 
erty for  the  lien  Is  the  same.  No  distinction 
is  made  In  the  section.  Section  1620  provides 
that  the  treasurer  shall  give  a  notice  of  the 
sale,  and  "such  notice  shaU  contain  a  notifica- 
tion that  aU  lands  on  which  the  taxes  of  the 
preceding  year  (naming  It)  remain  unpaid 
wIU  be  sold,  and  the  time  and  place  of  the 
sale;  and  said  notice  must  contain  a  list  of 
the  lands  to  be  sold  and  the  amotmt  of  taxes 
due."  Section  1621  confers  upon  the  treas- 
urer the  power  to  sell  all  real  property 
"which  shall  be  Uable  for  taxes  of  any  de- 
scription, •  ■•  •  which  shall  remain  un- 
paid." It  will  be  noticed  that  the  treasurer 
Is  not  required  or  directed  to  offer  at  public 
sale  real  property  for  the  taxes  due  there- 
on, but  which  shall  be  liable  for  taxes  of 
any  description  for  the  preceding  year  or 
years,  which  shall  remain  due  and  unpaid. 
As  we  have  seen,  by  the  provisions  of  sec- 
tion 1612  personal  property  taxes  are  made 
a  lien  upon  the  real  property,  the  same  as 
real  property  taxes,  and  necessarily  such 
property  Is  made  Uable  therefor.  The  con- 
tention of  counsel  for  the  respondent,  that, 
while  personal  property  taxes  were  made  a 
lien  upon  the  real  property,  the  real  property 
was  not  liable  therefor.  Is  clearly  untenable. 
The  very  theory  of  a  lien  upon  real  or  per- 
sonal property  Is  that  the  Uen  is  a  legal  claim 
or  charge  upon  such  property,  for  which  the 
property  Is  liable.  We  are  unable  to  discov- 
er any  theory  upon  which  the  distinction 
claimed  can  be  based.  It  Is  not  questioned 
but  that  the  treasurer  had  power  to  sell  the 
real  estate  for  the  real-estate  taxes,  and  this 
by  virtue  of  sections  1612,  1620,  and  1621. 
But  why  was  not  the  real  property  liable  to 
be  sold  for  the  personal  property  tax?  What 
language  Is  there  in  either  of  the  sections 
upon  which  any  distinction  can  be  based? 
Both  are  made  liens  upon  the  real  property 
by  the  same  section,  and  in  substantiaUy  the 
same  language.  And  by  section  1621  the 
power  is  conferred  upon  the  treasurer  to  sell 
for  taxes  of  any  description  due  and  unpaid. 
The  counsel  for  the  respondent  concedes 
that  under  the  law  of  1891  a  sale  of  the  real 
property  for  the  personal  property  taxes  as- 
sessed against  the  owner  of  such  real  prop- 
erty may  be  made.  But  the  only  change 
made  In  section  1620  which  is  made  section 
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KM,  c.  14,  Laws  1891,  Is  the  Insertion  of  the 
words  "both  real  and  personal"  between  the 
words  "taxes"  and  "due";  making  the  clause 
of  th«  section  read,  "and  said  notice  shall 
contain  a  list  of  the  lands  to  be  sold  and  the 
amount  of  the  taxes  both  real  and  personal 
due."     The  evident  purpose  of  the  insertion 
of  these  words  was  to  make  more  clear  and 
certain     the     meaning    of    the    expression 
"amoant  of  taxes  due,"  contained  in  the  sec- 
tion  as  it  stood  prior  to  the  amendment. 
That  the  insertion  of  these  words  was  not 
Intended  to  confer  any  new  power  or  anthori- 
ty  upon  the  treasurer,  but  they  were  simply 
inserted  as  explanatory  of  the  meaning  of 
the   expression  "the  amount  of  taxes  due," 
and  for  the  purpose  of  removing  any  doubt 
as  to  the  meaning  of  the  existing  law,  is 
made  clear  from  other  sections  in  the  amend- 
ed law  of  1891.     This  is  apparent  from  the 
fact   tliat  no  change   was   made   in  section 
1621.  conferring  upon  the  treasurer  the  power 
to  sell.     That  section  Is  copied  verbatim  Into 
the  amended  law.    Again,  the  cliange  made 
Id  section  1612  in  the  law  of  1891  clearly 
shows  that  the  legislature  understood  tliat 
that  section  contemplated  a  sale  of  the  real 
property  for  the  personal   pn^erty   taxes. 
The  section,  as  it  originally  stood,  has  al- 
ready been  given.     That  section,  as  re-enact- 
ed.  Is  in  the  same  language  as  the  former 
section,  down  to  the  words  "acquire  title." 
At  this  point  in  the  section  is  Inserted  the 
following  condition:  "But  such  lien  shall  not 
be  enforced  against  such  real  estate  until  aft- 
er the  filing  of  the  county  treasurer's  return 
showing  that  he  is  unable  to  make  such 
taxes  out  of  the  personal  property  of  the  per- 
son owing  such  tax,  as  provided  in  this  act." 
And  the  section  concludes  with  the  following 
proviso:  "That  notliing  in  this  section  shall 
apply  to  the  taxes  of  1890."    The  lien  men- 
tioned in  the  amended  portion  of  the  section 
clearly  refers  to  the  lien  of  the  personal  prop- 
erty tax,  as  that  is  the  only  tax  as  to  which 
the  treasurer  is  required  to  make  a  return. 
Sections  9&-100,  c.  14,  Laws  1891.     The  ef- 
fect of  tills  amendment  is  to  introduce  into 
the  law  a  condition  upon  which  a  sale  of  the 
real  property  may  be  made  for  the  personal 
property  tax,  clearly  Implying  tliat  previous 
to  the  amendment  the  sale  could  be  made 
without   regard   to  the   treasurer's    return. 
And  the  proviso  is  that  nothing  In  the  act 
"shall  be  construed  to  prevent  the  county 
treasurer  from  advertizing  the  amount  due 
on  personal  property  tax  against  the  real  es- 
tate, which  would  be  liable  for  the  same  if 
uncollected,"  etc.     There  is  no  grant  of  pow- 
er in  ttiis  proviso.     It  will  thus  be  seen  that 
the  legislature  of  1891  nowhere  confers  any 
new  power  to  sell  real  estate  for  the  personal 
property  taxes,  but  Imposes  some  additional 
conditions  upon  the  exercise  of  the  power, 
and  assumes  that  the  power  then  existed, 
and  that  real  property  was  "liable"  for  the 
personal  property  taxes,  when  not  collected, 
or  collectible  by  distraint  and  sole  of  per- 


sonal property.  The  use  of  the  word  "lia- 
ble" in  the  proviso  clearly  shows  what  was 
Intended  by  the  use  of  that  word  in  section 
1621,  and  leaves  no  doubt  of  the  power  con- 
ferred by  that  section  upon  the  county  treas- 
urer to  sell  both  for  real  and  personal  prop- 
erty taxes.  We  conclude,  therefore,  that  the 
law,  as  It  existed  prior  to  1891,  fully  author- 
ized the  county  treasurer  to  sell  the  real 
property  for  the  personal  property  tax  as- 
sessed against  the  owner  of  the  real  proper- 
ty. It  necessarily  follows,  therefore,  that 
the  treasurer  was  properly  exercising  the 
powers  vested  in  him.  In  advertising  the  real 
property  for  sale  to  satisfy  the  personal 
property  taxes  assessed  against  the  owner 
prior  to  the  execution  of  the  plalntifT's  mort- 
gages, unless  the  county  is  estopped  by  some 
acts  of  its  ofBcers,  or  the  taxes  are  barred  by 
the  statute  of  limitations. 

The  second  question  requires  but  little  con- 
sideration. As  we  have  seen,  the  law,  prior 
to  1891,  did  not  prescribe,  as  a  condition  to 
such  sale,  that  the  treasurer  should  make 
and  file  his  return  as  to  his  Inability  to  make 
the  personal  property  taxes  out  of  the  i)er- 
sonai  property.  Section  1616  provides  that 
the  treasurer  stiall  make  such  return,  and 
that  thereupon  such  treasurer  shall  be  re- 
leased from  further  liability  for  a  failure  to 
collect  such  taxes;  and  by  section  1617  it  is 
provided  that,  if  he  falls  to  make  the  return, 
he  shall  be  held  liable  for  the  taxes.  But 
the  failure  to  make  the  return  does  not  affect 
the  treasurer's  power  to  sell  the  real  proper- 
ty for  such  taxes,  and,  when  such  taxes  were 
returned  as  uncollectible  by  distress  and  sale 
of  personal  property,  they  still  remained  up- 
on the  assessment  roll,— a  Hen  upon  the  real 
property.  A  new  list.  In  such  cases,  was  re- 
quired to  be  made  out  for  the  benefit  of  the 
treasurer,  but  the  proceeding  In  no  way  af- 
fected the  lien  for  such  taxes.  It  is  a  mat- 
ter of  grave  doubt  if  the  failure  to  make  such 
return  is  affirmatively  shown  by  the  record. 
If  not,  the  presumption  that  public  officers 
do  their  duty  would  prevail.  But,  in  the 
view  we  take  of  the  questicm,  the  failure  to 
make  such  return.  If  none  were  made,  does 
not  affect  the  treasurer's  powers  to  sell,  un- 
der the  law  as  it  stood  prior  to  the  law  of 
1891.  Neither  did  the  failure  of  the  county 
treasurer  to  collect  said  personal  property 
taxes  by  distress  and  sale  of  personal  prop- 
erty, or  by  a  sale  of  the  real  estate,  have  the 
effect  to  release  the  tax,  or  to  preclude  the 
treasurer  from  selling  the  rtal  estate  for  the 
same  in  a  subsequent  year.  The  power  to 
sell  having  been  conferred  upon  the  county 
treasurer,  without  limitation  as  to  time,  and 
without  conditions  other  than  that  the  real 
estate  should  be  liable  for  the  taxes,  and 
that  the  same  were  due  and  unpaid,  it  is 
not  competent  for  the  court  to  prescribe  any 
limitations  or  conditions  not  prescribed  by 
the  statute.  The  fact  that,  by  the  amended 
law  of  1801,  certain  conditions  have  been 
prescribed,  cannot  affect  the  proceedings  had 
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under  the  former  law,  in  wblcb  no  such  lim- 
itations or  conditions  were  prescribed.  Tbe 
rigbts  of  tbe  parties  must  be  determined  by 
tbe  law  as  It  existed  when  tbe  taxes  became 
liens.  Tbe  taxes  involved  in  tbls  case  were 
assessed,  and  tbe  mortgages  under  wblcb 
plaintiff  claims  were  executed,  prior  to  the 
law  of  1891,  and  consequently  by  tbe  law  as 
it  tben  stood  must  tbe  rights  of  tbe  parties  be 
determined.  Tbe  plaintiffs,  having  taken 
tbeir  mortgages  while  these  personal  prop- 
erty taxes  constituted  liens  upon  tbe  proper- 
ty and  were  matters  of  record,  must  be  pre- 
sumed to  have  taken  them  with  notice  that 
they  were  liens  upon  the  property. 

Tbe  third  question  presented  will  not  be 
discussed  at  length,  as  counsel  for  respond- 
ent does  not  Insist  in  this  court  that  the  ac- 
tion of  the  board  of  county  commissioners 
In  1892,  in  assunUng  to  pass  a  resolution  re- 
leasing the  real  property  Involved  In  this  ac- 
tion from  tbe  personal  property  taxes,  was 
a  lawful  exercise  of  any  power  vested  In 
such  board.  Tbls  attempted  release,  made 
subsequently  to  tbe  execution  of  the  mort- 
gages under  which  tbe  respondent  claims, 
could  not  have  tbe  effect  of  an  estoppel,  as 
tbe  respondent  could  not  have  been  influ- 
enced in  its  action  by  such  attempted  re- 
lease. And  tbe  failure  of  the  auditor  to 
bring  forward  these  personal  property  taxes, 
and  the  treasurer  to  sell  tbe  real  property  to 
satisfy  the  same,  did  not  preclude  tbe  coun- 
ty, through  its  county  treasurer,  from  en- 
forcing the  collection  of  the  same.  The 
mere  delay  of  the  pubUc  officers  of  a  county 
from  enforcing  tbe  collection  of  taxes,  in  tbe 
absence  of  any  statute  giving  to  such  delay 
the  effect  of  releasing  tbe  taxes,  wUl  not 
have  the  effect  to  release  the  same.  Real- 
estate  taxes  are  made  a  perpetual  lien,  valid 
as  against  all  persons  except,  etc.;  and  tbe 
personal  property  taxes  are  made  a  lien 
valid  as  against  all  persons  except  prior  in- 
cumbrancers. Miller  ▼.  Anderson,  supra. 
Our  attention  has  not  been  called  to  any 
statutory  provision  giving  to  mere  delay  to 
enforce  tbe  collection  tbe  effect  of  releasing 
taxes  for  which  real  property  is  made  liable. 

This  brings  us  to  the  last  question  pre- 
sented, namely,  were  tbe  personal  property 
taxes  assessed  and  levied  prior  to  November, 
1887,  barred  by  tbe  statute  of  limitations? 
This  is  an  Important  question,  and  we  have 
given  It  careful  consideration.  Section  4833, 
Oomp.  Laws,  provides:  "Civil  actions  can 
only  be  commenced  within  the  periods  pre- 
scribed in  this  Code,  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where,  in  spe- 
cial cases,  a  different  limitation  is  prescribed 
by  statute.  But  tbe  objection  that  the  ac- 
tion was  not  commenced  within  the  time 
limited,  can  only  be  taken  by  answer."  Sec- 
tion 4850  prescribes  that  tbe  following  ac- 
tion shall  be  commenced  within  six  years: 
"An  action  upon  a  liability  created  by  stat- 
ute, other  than  a  penalty  or  forfeiture.*' 
And  section  4S57  provides,  "The  limitations 


prescribed  in  this  chapter  shall  apply  to  ac- 
tions brought  in  the  name  of  the  territory, 
or  for  its  benefit,  In  tbe  same  manner  as  to 
actions  by  private  parties."  The  lespond- 
ent  contends  that,  under  the  provisions  of 
the  statute  of  limitations,  taxes  prior  to  1887 
are  barred.  A  tax  is  not  a  "debt,"  in  the 
ordinary  sense  in  which  that  term  is  used, 
but  is  a  charge  or  burden  Imposed  upon  prop- 
erty for  the  benefit  of  the  public  It  Is  lev- 
led  under  tbe  authority  of  tbe  state,  in  tbe 
exercise  of  its  sovereignty,  for  governmental 
purposes,  or  for  some  object  connected  there- 
with. Hence  tbe  statute  of  limitations  has 
no  application  to  taxes  levied  under  the  au- 
thority of  the  state,  and  does  not  run  against 
them.  Even  in  some  of  those  states  where 
taxes  are  coUected  by  action,  the  action  la 
regarded  as  one  for  enforcing  a  public  right, 
and  the  courts  hold  that  the  statute  of  lim- 
itations will  not  run  against  it.  Bladi;  Tax 
Titles,  i  164;  Greenwood  v.  Town  of  La 
SaUe,  137  IlL  225,  28  N.  E.  1088.  In  this 
state  the  payment  of  taxes  is  enforced  by 
distress  and  sale  of  tbe  personal  property, 
or  sale  of  the  real  property,  and  no  action 
in  the  courts  is  provided  for  or  required. 
The  proceeding  is  summary  and  statutory, 
and  in  no  sense  sa  action  invoking  tbe  exer- 
cise of  tbe  Judicial  power  of  a  court  Hence 
proceedings  for  the  enforcement  of  the  pay- 
ment of  taxes  In  this  state  do  not  come  with- 
in tbe  provisions  of  our  statute  of  limitations. 
Whether  or  not  some  provision  limiting  tbe 
time  for  enforcing  such  collection  should  be 
made,  is  a  matter  for  tbe  lawmaking  power. 
From  these  conclusions  it  follows  that  the 
motion  of  the  defendants  should  have  been 
granted,  and  judgment  rendered  for  the  de- 
fendants. We  have  not  deemed  it  necessary 
to  discuss  the  question  as  to  whether  or  not 
the  action  was  maintainable  upon  the  facts 
stated,  and  we  express  no  opinion  on  that 
question.  The  Judgment  of  tbe  circuit  court 
Is  reversed,  and  that  court  is  directed  to 
render  Judgment  upon  the  facts  stipulated, 
dismissing  the  action  and  disscdving  the  in- 
junction. 

FULLER,  J.  (dissenting).  It  wUl  be  ob- 
served that  personal  taxes  from  and  for  tbe 
years  1883  to  1890,  inclusive,  were  assessed 
against  divers  persons,  who  were  the  respect- 
ive owners  of  the  different  tracts  or  quarter 
sections  of  land  described  in  the  complaint 
at  the  time  of  or  since  tbe  levy,  and  prior  to 
respondent's  interest,  and  that  no  steps  were 
ever  taken  to  sell  the  land  bi  satisfaction  of 
such  personal  taxes  until  October,  1893,  when 
the  respective  amounts  thereof  were  for  the 
first  time  brought  fwward  from  the  personal 
tax  list,  and  extended  upon  the  real-estate 
tax  list,  against  the  various  tracts  descrilied 
in  the  complaint.  While  section  1612  of  the 
Compiled  Laws  provides  that  "taxes  due 
from  any  person  upon  personal  property  shall 
be  a  lien  upon  any  real  property  owned  by 
such  person,  or  to  which  he  may  acquire  a 
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tlUe,"  there  was.  In  my  opinion,  no  statutory 
provision,  prior  to  the  law  of  1S91,  authoriz- 
ing ttie  enforcement  of  such  lien  by  adver- 
Uaement  and  sale  of  real  estate.  In  addi- 
ticn  to  the  identical  provision  above  quoted, 
section  866  of  tbe  Code  of  Iowa  contains  the 
following  prorislon,  omitted  from  our  stat- 
ute: "The  treasurer  is  anthorlzed  and  direct- 
ed to  collect  the  delinquent  taxes  by  the  sale 
of  any  property  upon  which  the  taxes  are 
leTied,  or  any  other  personal  or  real  property 
bdonglng  to  the  person  against  whom  the 
taxes  are  assessed."  Prior  to  the  proceed- 
ings of  the  county  treasurer  to  sell  the  land 
described  In  the  complaint.  In  satisfaction  of 
the  personal  taxes  mentioned  therein,  he  and 
bis  predecessors  had  been  relieved  of  all  stat- 
utory liability  for  a  failure  to  collect  tbe 
same,  by  reasmi  of  a  resolution  of  the  board 
of  county  commlssioneTS,  acting  under  sec- 
tion lfiI6  of  the  Compiled  Laws;  and,  from 
the  record.  It  clearly  appears  that  the  various 
officers  of  the  county  whose  duty  It  was  to 
collect  such  taxes,  or  declare  them  uncollecti- 
ble, had  for  years  regarded  the  same  as  im- 
aTSilable,  and  their  affirmative  acts  and  gen- 
eral conduct  would  fully  Justify  a  conclusion 
that  no  attempt  would  ever  be  made  to  sub- 
ject the  property  of  respondent  to  the  pay- 
ment thereof.  Upon  the  theory  of  abandon- 
ment, tmder  the  circumstances  of  the  case, 
and  In  the  absence  of  any  assertion  of  the 
statute  of  limitations,  private  rights  should 
be  regarded  of  more  perstiasive  force  than 
those  of  the  public;  and  the  county  should  be 
estopped,  by  tbe  laches  of  Its  officers,  from 
enforcing  Its  tax  Hen  upon  real  property  by  a 
sale  of  the  same  for  personal  taxes  levied  so 
many  years  ago,  and  declared  to  be  unavail- 
able. Bradley  v.  Hlntrager  (Iowa)  16  N.  W. 
21H.  In  the  case  of  City  and  County  of  San 
Francisco  v.  Jones,  20  Fed.  188,  the  court 
said:  'The  state  has  officers  specially  ap- 
pointed to  att^id  to  these  particular  duties, 
and  DO  others,  and.  If  they  neglect  their  du- 
ties, the  state  which  appoints  them,  if  any 
one,  ahonld  be  the  party  to  suffer.  To  permit 
the  state,  after  the  lapse  of  many  years,  to  re- 
cover, by  suit,  taxes  allowed  to  run  uncollect- 
ed, with  5  per  cent  penalty,  and.  In  the  lan- 
guage of  Justice  Swayne,  the  'most  devouring 
rate'  of  2  per  cent,  per  month  interest,  would 
be  to  Inflict  unendurable  oppression."  True 
It  Is  that  the  omission  to  sell  real  estate  for 
the  personal  taxes  of  Its  former  owners  Is 
Dot,  in  this  case,  to  be  attributed  to  negli- 
gence or  unnecessary  delay  on  the  part  of  ap- 
pellants' predecessors,  because  there  was,  as 
I  believe,  no  ((tatnte  authorizing  such  proceed- 
ing. The  lien  upon  the  land  not  being  en- 
forceable under  the  statute  existing  at  the 
time  respondent  became  the  mortgagee  or 
grantee  thereof.  Its  Interests  were  at  the  time 
in  DO  manner  affected  thereby,  unless  the  law 
of  ISOI,  under  which  appellants  were  acting, 
vas  retroactive,  and  authorized  the  sale  of 
said  real  property  for  the  personal  taxes  of 
'ormer  owners,  or  Insolvent  mortgagors  who 


have  left  the  county,  and  are  presumptively 
unable  to  respond  in  damages.  While  section 
96  of  chapter  14  of  the  Laws  of  1891,  by  ex- 
press provlaion,  makes  taxes  due  upon  per- 
sonal property  a  lien  upon  real  estate,  such 
lien  Is  only  enforceable  in  the  specific  man- 
ner provided,  and  not  until  after  tbe  filing  of 
the  county  treasurer's  return  .showing  that 
he  Is  unable  to  make  such  taxes  out  of  tbe 
personal  property  of  the  tax  debtor;  and  sec- 
tion 132  of  said  chapter  declares  that  an 
emergency  exists,  because  "the  present  rev- 
enue laws  of  the  state  of  South  Dakota  are 
Imperfect  and  Inadequate."  Prom  a  careful 
examination  of  the  law  of  ISOl,  creating  the 
right,  and  relating  to  the  steps  essential  to 
the  subjugation  of  real  property  to  a  pay- 
ment of  taxes  levied  upon  personal  proimrty, 
there  Is  nothing  to  Indicate  a  legislative  in- 
tention to  give  such  provisions  any  retroact- 
ive force  or  effect  American  Inv.  Co.  v. 
County  of  Beadle  <8.  D.)  59  N.  W.  212.  I  am 
convinced  that  no  provision  of  law  exists  au- 
thorizing appellants  to  sell  the  real  estate  de- 
scribed in  the  complaint  for  taxes  assessed 
against  the  personal  property  of  former  own- 
era,  and  that  a  case  was  presented  to  the 
trial  court  which,  In  equity,  authorized  and 
justified  the  granting  of  a  perpetual  injunc- 
tion. .  The  judgment  appealed  from  ought  to 
be  affirmed. 


NIXON  et  al.   v.   RBID  ct  nl. 

(Supreme  Court  of  Sontb  Dakota.     April  18, 

1896.) 

Fbrbt  Licenses— DoBATiojj—AsMONMEST—JrRis- 

DICTIOX  OF  COCNTY'COMMISSIOKBBS. 

1.  Comp.  Law.  55  1361-1369,  providinft  for 
granting  ferry  licenses,  are  not  invalid,  as  being 
in  conUict  with  section  1889  of  the  organic  act 
of  the  territory  of  Dakota,  which  prohibits  the 
territories  from  granting  private  charters  or 
special  pdvileges,  said  ferry  law  having  been 
passed  in  1866,  Rnd  acouiesced  in  by  congress 
for  over  25  years. 

2.  The  ferry  law,  since  it  was  applicable  to 
all  the  counties  in  which  there  are  rivers  re- 
quiring ferries,  is  not  a  local  or  special  law, 
within  the  meaning  of  the  act  of  congress  of 
July  30,  1886,  prohibiting  territories  from  pass- 
ing special  or  local  laws  chartering  or  licensing 
ferries. 

3.  The  ferry  law  is  not  in  conflict  with  the 
provisions  of  the  constitution  of  South  Dakota, 
prohibiting  the  legislature  from  enacting  any 
private  or  special  laws  authorizing  persons  to 
keep  ferries  across  streams  wholly  within  the 
state. 

4.  A  lease  by  a  board  of  county  commis- 
sioners granting  plaintiff  an  oxclnsive  ferry  priv- 
ilege at  a  designated  point  within  the  county, 
on  the  cast  bank  of  the  river,  is  not  void  for 
the  reason  that  the  western  terminus  of  the 
ferry  is  within  the  limit  of  an  Indian  reservation 
under  the  jurisdiction  of  the  United  States,  the 
place  where  the  ferry  was  established  being 
within  the  jurisdiction  of  the  county  board. 

5.  A  ferry  lease  granted  by  a  board  of  coun- 
ty commiasioners  for  the  term  of  five  years,  witn 
the  privilege  of  renewal  for  five  years,  and.  at 
the  end  of  that  tic^e,  a  second  renewal  for  five 
years,  is  within  the  PO'^ers  of  the  board  under 
a  law  giving  the  board  authority  to  grnnt  such 
leases  for  a  term  not  exceeding  15  yfars. 
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6.  An  assignment  of  such  lease,  accepted 
and  approved  by  the  board  of  county  commis- 
sioners, is  valid  to  pass  all  the  rights  thereunder. 

7.  A  ferry  license  granted  by  the  board  of 
county  commissioners  authorizing  the  mainte- 
nance of  8  ferry  at  a  designated  point  is  exclu- 
sive, under  Comp.  Laws  1887,  g§  1361-1369, 
providing  that  ferry  licenses  shall  not  be  grant- 
ed at  points  on  the  same  stream  within  two 
miles  of  each  other. 

Appeal  from  circuit  court.  Potter  county. 

Action  b7  Samuel  Nlzon  and  Charles  J. 
Bailey  against  James  O.  Reid  and  others  to 
restrain  defendants  from  operating  a  ferry 
across  the  Missouri  river,  at  Forest  City, 
Potter  county,  S.  D.  Defendants  demurred 
to  the  complaint,  and,  the  demurrer  being 
overruled,  appealed.     Affirmed. 

John  A.  Holmes  and  Crawford  &  De  Land, 
for  appellants.  Robt.  B.  Flsk  and  I.  J. 
Eales,  for  respondents. 

CORSON,  P.  J.  This  Is  an  appeal  by  the 
defendants  from  an  order  overruling  a  de- 
murrer to  the  complaint.  The  plaintiffs,  un- 
der a  claim  tu  an  exclusive  franchise  for  es- 
tablishing a  ferry  across  the  Missouri  river 
at  Forest  City,  In  Potter  county,  instituted 
this  action  to  enjoin  the  defendants  from 
maintaining  and  operating  an  opjjosltlon  fer^ 
ry  at  that  place.  The  demurrer  Is,  Inter- 
posed upon  two  grounds,  namely,  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
ferry  lease,  as  alleged  In  said  complaint.  Is 
Illegal  and  void,  under  the  laws  of  this  state. 
The  complaint  states  the  facts  very  fully 
upon  which  the  plaintiffs  rely  to  maintain 
their  action,  but  a  brief  summary  is  all  that 
win  be  necessary  to  an  imderstanding  of  the 
questions  presented  for  our  determination. 

It  Is  alleged  that  In  April,  1889,  the  board 
of  county  commissioners  of  Potter  county 
granted  to  one  Francis  B.  Bullacd  a  lease  of 
an  exclusive  ferry  privilege  on  the  Missouri 
river,  at  a  point  on  the  east  side  of  said  riv- 
er, known  as  "Steamboat  Landing,"  for  a 
term  of  five  years  from  and  after  April, 
1889,  with  the  refusal  to  said  Bullard  for  a 
further  term  of  five  years,  and  for  a  second 
extension  of  five  years;  that  a  contract  was 
duly  entered  Into  between  said  Bullard  and 
the  said  board  of  county  commissioners,  a 
copy  of  which  Is  given  In  the  complaint; 
that  said  Bullard  thereafter  set  up,  operated, 
managed,  and  conducted  a  ferry,  and  con- 
tinued to  operate  the  same  untU  March  27, 
1894;  that,  upon  the  said  last  date  men- 
tioned, -the  said  Bullard  duly  assigned  and 
transferred  to  the  plaintiffs  all  his  rights 
and  privileges  under  said  lease,  a  copy  of 
which  assignment  Is  made  part  of  the  com- 
plaint; that  In  April,  1894,  the  plahitlffs  ap- 
plied to  the  board  of  county  commissioners 
of  said  Potter  county  for  an  extension  of 
said  ferry  privilege  for  an  additional  term 
of  five  years,  and  for  an  approval  of  the 
transfer  of  said  lease  to  these  plaintiffs; 
that  said  board  duly  passed  a  resolution  ap- 


proving said  assignment  and  transfer  of  said 
franchise  to  the  plaintiffs,  and  extending 
said  lease  for  the  term  of  five  years,  which 
application  and  resolution  are  fully  set  out 
In  the  complaint;  that  the  plaintiffs  duly  ex- 
ecuted a  bond  as  required  by  law,  and  since 
March  27,  1894,  have  been  running,  man- 
aging, operating,  and  conducting  said  ferry, 
with  ample  facilities  for  transacting  all  such 
ferry  business;  that  they  have  paid  to  the 
county,  as  provided  In  said  contract,  all 
rents  due  thereon;  that  defendants  hare 
combined  themselves  Into  an  association,  call- 
ing themselves  the  "Citizens'  Ferry  Com- 
pany," and  have  caused  to  be  built  a  ferry- 
boat, and,  without  right  or  authority,  have 
been  running  the  same  from  said  "Steam- 
boat Landing,"  In  opposition  to,  and  in  com- 
petition with,  said  ferry  of  these  plaintiffs; 
and  that  said  defendants  threaten  to  con- 
tinue to  operate  said  ferry,  to  the  irrepara- 
ble damage  of  the  plaintiffs.  Plaintiffs  ptay 
that  an  injunction  may  issue  restraining  the 
defendants  from  continuing  to  operate  said 
opposition  ferry. 

The  appellants  contend:  First  That  the 
ferry  law  of  this  state  was  passed  in  con- 
travention of  the  organic  act  of  the  terri- 
tory, and  Is  in  contravention  of  the  consti- 
tution of  this  state,  and  is  therefore  void. 
Second.  The  contract,  being  for  a  ferry 
across  the  Missouri  river  opposite  an  Indian 
reservation,  is  in  contravention  of  the  laws 
of  the  United  States  relating  (o  Intercourse 
with  the  Indian  tribes,  and  is  therefore  ille- 
gal and  void.  Third.  That  the  contract  in 
excess  of  the  five  years  specified  as  the  first 
term  was  unauthorized  and  void;  that,  at 
the  time  this  action  was  commenced,  said 
lease  had  expired  and  terminated.  Fourth. 
That  a  ferry  lease  is  a  franchise,  and  can- 
not be  assigned  or  transferred;  and  that 
the  assignment  of  said  lease  by  said  Bullard 
to  the  plaintiffs  was  void,  vesting  no  right  in 
the  plaintiffs.  All  these  propositiona  are  con- 
troverted by  the  respondents,  and  they  urge 
that,  if  all  the  positions  taken  by  the  de- 
fendants' counsel  are  conceded  to  be  cor- 
rect, yet  the  defendants  cannot  attack  the 
proceedings  or  the  franchise,  as  an  action 
could  only  have  been  brought  by  and  in  be- 
half of  the  state. 

Appellants  contend  that  the  act  of  the  te^ 
rltorial  legislature  (being  sections  1361-1369. 
Comp.  Laws)  providing  for  the  granting  of 
ferry  leases  was  in  conflict  with  section 
1889  of  the  organic  act  of  the  territory, 
which  prohibits  the  territories  from  "grant- 
ing private  charters  or  especial  privileges." 
It  might  be  sufficient  to  say  that  the  terri- 
torial supreme  court  passed  upon  this  ques- 
tion in  Evans  v.  Hughes  Co.,  6  Dak.  102,  SO 
N.  W.  720,  and  held  the  law  was  not  in  con- 
flict with  the  organic  act.  But,  as  the  de- 
cision in  that  case  was  a  memorandum  de- 
cision, we  shall  briefly  state  our  reasons  for 
concurring  in  the  views  expreraed  by  that 
court 
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The  Btatnte  ireUUng  U)  the  granting  of  fer- 
tj  leases  was  passed,  substantially  in  its  pres- 
ent form,  In  1866.  No  act  of  congress  dis- 
affirming it  has  ever  been  passed.  We  may 
conclude,  therefore,  that,  In  the  yiew  of 
congress,  there  was  nothing  in  the  statute 
conflicting  with  the  organic  act.  When  an 
act  of  ttie  territorial  legislature  has  been  in 
force  more  than  a  quarter  of  a  century, 
and  acquiesced  in  by  congress,  it  may 
be  safely  assumed  that  the  law  has  re- 
ceived the  implied  sanction  of  congress.  In 
CUnt<»i  T.  Englebrecht,  13  Wall.  434,  the  BU- 
preme  court  of  the  United  States,  in  speaking 
of  a  law  of  the  territory  of  Utah,  says :  "In  the 
flnt  place,  we  observe  that  the  law  has  re- 
ceired  the  implied  sanction  of  congress.  It 
vaa  adopted  in  1858.  It  has  been  upon  the 
statute  books  for  more  than  12  years.  It 
must  have  been  transmitted  to  congress  soon 
after  it  was  enacted,  for  It  was  the  duty  of 
tbe  secretary  of  the  territory  to  transmit  to 
that  body  copies  of  aU  laws  on  or  before  the 
1st  of  the  next  December  In  each  year.  The 
simple  disapproval  by  congress  at  any  time 
would  have  annulled  it  It  is  no  onreason- 
able  inference,  therefore,  that  it  was  ap- 
proved by  that  body."  Section  1880  was 
amended  or  explained  by  congress  in  several 
acts,  the  last,  to  which  we  shall  refer,  being 
itie  act  of  Julv  30,  1886,  In  which  It  was 
prorided  that  the  territories  shall  "not  pass 
special  or  local  laws  in  any  of  the  following 
enumerated  cases:  •  •  •  Chartering  or  li- 
censing ferries  or  toll-bridges."  It  will  be 
noticed  that  tbe  terms  used  are  "local  or 
special  laws."  In  our  view,  the  law  in  con- 
trorersy  is  neither  local  nor  special.  It  Is  a 
law  applicable  to  all  the  counties  of  the  state 
in  which  there  are  rivers  or  streams  of  suffi- 
cient magnitude  to  require  the  establishment 
of  ferries,  and  the  right  to  bid  for  the  lease 
U  opm  and  free  to  all.  The  law,  therefore, 
is  neither  local  nor  special,  in  the  sense  those 
words  are  used  in  the  act  The  granting  of 
ferry  licenses  or  leases  is  peculiarly  within 
tbe  province  of  state  legislation,  and  not  less 
so  of  territorial  legislation,  the  territorial  leg- 
islatnre  being  given  power  to  legislate  on  all 
rigbtfol  subjects  of  legislation  not  incon- 
sistent with  tbe  constitution  and  laws  of  tbe 
I'nited  States.  Guild  v.  Bank,  4  S.  D.  506, 
57  X.  W.  499;  Territory  v.  O'Connor,  5  Dak. 
4(j5,  41  N.  W.  746:  Conway  v.  Taylor's  Ex'r, 
1  Black,  603  In  speaking  of  ferries,  the  su- 
preme court  of  the  United  States,  in  the  lat- 
ter case,  says:  "There  has  been  now  nearly 
tireequarteia  of  a  century  of  practical  In- 
terpretation of  the  constitution.  During  all 
that  time,  as  before  the  constitution  had  Its 
blrtb,  tbe  states  have  exercised  the  power  to 
estabUxli  and  regulate  ferries;  congress,  nev- 
tr.  We  have  sought  in  vain  for  any  act  of 
coDgrew  which  involves  the  exercise  of  this 
power.  That  the  authority  lies  within  the 
•cope  of  that  immense  mass'  of  undelegated 
powers  whi(b  are  'reserved  to  the  states,  re- 


spectively,' we  think  too  clear  to  admit  of 
doubt"  In  view  of  the  fact,  therefore,  that 
the  act  of  the  territory  relating  to  leasing 
ferries  has  never  been  disapproved  by  con- 
gress is  general  In  its  character,  and  does 
not  grant  any  special  privilege,  but  is  open 
to  all  who  choose  to  bid  for  the  privilege  of 
establishing  a  ferry,  and  that  control  of  fer- 
ries is  especially  within  the  legislative  powers 
of  the  state,  and  equally  so  within  those  of 
territories,  we  conclude  that  the  claim  that 
the  act  in  question  is  in  conflict  with  the  or- 
ganic act  is  untenable.  As  stated  by  the 
supreme  court  of  the  territory  in  Evans  v. 
Hughes  Co.,  supra,  the  power  to  grant  ferry 
leases  or  Ucensos  belongs  to  the  police  power 
of  the  state,  and  may  be  exercised  upon  navi- 
gable rivers,  subject  to  the  power  of  con- 
gress to  supersede  the  subordinate  control. 
Tied.  Llm.  p  626;  Gibbons  v.  Ogden,  9 
Wheat.  1;  Conway  v.  Taylor's  Ex'r,  supra; 
Wiggins  Ferry  Co.  v.  City  of  East  St  Louis, 
107  U.  S.  366,  2  Sup.  Ct  257;  Parker  v.  Rail- 
road Co.,  109  Mass.  506;  People  v.  Mayor, 
etc.,  of  City  of  New  York,  32  Barb.  102. 

The  contention  that  tbe  west  bank  of  the 
Missouri  river,  opposite  the  "Steamboat 
Landing,"  where  the  plaintiffs  were  au- 
thorized to  establish  a  ferry,  is  embraced 
within  an  Indian  reservation,  and  that  the 
lease  Is  therefore  void,  is  equally  untena- 
ble. The  place  where  the  ferry  Is  establish- 
ed being  within  the  jurisdiction  of  the  board 
of  county  commissioners  of  Potter  county, 
that  board  was  authorized  to  grant  the 
license  or  lease.  Whatever  rights  the  lee- 
sees  might  have  to  land  on  the  opposite  side 
of  the  river  was  a  matter  between  them  and 
tbe  United  States  government  But  as  the 
government  is  not  complaining  of  this  lease, 
and  the  defendants  are  not  aBsertlng  any 
right  under  the  United  States  so  far  as  the 
case  is  now  presented.  It  is  not  necessary 
to  pass  upon  the  question  as  to  tbe  rights 
the  plaintiffs  have  under  their  license  to 
land  upon  the  opposite  bank  of  the  river. 
This  Is  not  a  matter,  however,  that  affects 
the  validity  of  the  license  to  the  plaintiffs. 
This  was  so  decided  in  the  case  of  People  v. 
Babco<^,  11  Wend.  587.  In  that  case,  Mr. 
Justice  Nelson,  d^lvering  the  opinion  of  the 
supreme  court  of  New  York,  says:  "The 
county  of  Niagara  extends  westerly  to  the 
middle  of  the  Niagara  river,  and  the  power 
of  the  court  of  common  pleas  of  that  county 
to  license  ferries  within  Its  limits  is  without 
quallflcation.  1  Rev.  St.  p.  526,  J 1.  So  far  as 
Jurisdiction  is  concerned,  it  Is  as  complete 
over  this  river  to  the  center  thereof  as  over 
any  other  stream  within  the  county.  The 
privilege  of  the  license  may  not  be  as  yaln- 
able  to  the  grantee  by  not  extending  across 
the  river;  but,  as  far  as  it  does  extend,  be 
Is  entitled  to  all  tbe  provision  of  the  law,  the 
object  of  which  Is  to  secure  the  excduslve 
privilege  of  maintaining  a  ferry  at  a  aewR- 
nated  place.     The  prohibition  In  the  elgbtb 
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section  of  the  act  against  using  a  ferry  with- 
out a  license  Is,  in  terms,  co-extensive  witli 
the  power  given  to  grant  a  ferry."  This  case 
is  cited  with  approval,  and  quoted  from,  in 
Conway  v.  Taylor's  Ex'r,  supra,  which  was 
also  a  similar  case,  as  the  terry  extended 
from  Kentucky  to  the  state  of  Ohio.  And 
see,  also,  Tugwell  v.  Ferry  Co.  (Tex.  Sup.)  9 
S.  W.  120.  That  the  granting  of  a  ferry  li- 
cense is  not  a  reguiation  of  commerce  is  too 
well  settled  to  require  further  discussion. 
Gibbons  v.  Ogden,  supra;  Conway  v.  Tay- 
lor's Hx'r,  supra;  Wiggins  Ferry  Co.  v.  City 
of  East  St  Louis,  supra;  Cardwell  v.  Bridge 
Co.,  113  U.  S.  205,  5  Sup.  Ct  423;  Railroad 
Co.  V.  Fuller,  17  WaU.  560;  Parkersburg  & 
O.  R.  Transp.  Co.  v.  City  of  Parkersburg,  107 
U.  S.  691,  2  Sup.  Ct  732;  TugweU  v.  Ferry 
Co.,  supra. 

It  is  next  contended  tliat,  while  the  board 
was  authorized  to  grant  a  lease  for  a  term 
not  exceeding  16  years,  it  did  not  possess  the 
power  to  grant  a  lease  for  5  years,  with  a 
privilege  of  5  or  10  more  years,  at  the  option 
of  the  licensee.  We  are  unable  to  discover 
any  force  in  this  position.  So  long  as  the 
board  kept  within  the  limitation  of  15  years, 
we  can  discover  no  legal  objection  to  the 
board  making  such  a  contract  as  to  time, 
within  the  limitation,  as  it  might,  in  its  dis- 
cretion, deem  proper.  Again,  In  the  case  at 
bar  the  board  made  a  new  contract  with  the 
present  plaintiffs,  and  required  a  new  bond, 
which  was  given.  The  lease  was  made  to 
them  in  consideration  of  their  agreement  to 
carry  out  fully  the  terms  and  conditions  of 
said  original  contract  and  to  secure  which  a 
new  bond  was  given.  Unless  the  assignment 
was  void,  we  can  discover  no  legal  objection 
to  the  lease  on  account  of  the  time  fixed. 

It  is  next  contended  that,  this  being  a 
franctilse,  it  was  not  assignable.  Whether 
or  not  such  a  franchise  Is  ordinarily  assign- 
able, so  as  to  bind  the  state  without  its  con- 
sent it  Is  not  necessary  now  to  decide,  as 
the  assignment  in  the  case  at  bar  was  made 
with  the  consent  of  the  state,  by  its  agents, 
the  board  of  county  commissioners.  People 
V.  Duncan,  41  CaL  507. 

It  is  also  contended  that  the  lease  or  li- 
cense is  not  exclusive,  and  that  the  defend- 
ants had  the  right  to  establish  and  maintain 
a  ferry  at  the  place,  as  alleged  in  the  com- 
plaint But  the  ferry  law  provides  that  no 
other  ferry  license  shall  be  granted  within 
a  distance  of  two  miles  thereof  across  the 
same  stream.  As  no  person  is  authorized  to 
establish  or  maintain  a  ferry  without  first 
having  obtained  a  license  therefor,  the  license 
granted  is  necessarily  exclusive  for  the  two 
miles  on  either  side  thereof.  Unless  the  li- 
cense, when  granted,  was  made  exclusive  by 
law  for  the  distance  specified  on  either  side 
of  the  specified  point  few  persons  would  be 
willing  to  pay  a  consideration  for  such  li- 
cense, and  incur  the  expense  necessary  to 
procure  the  requisite  boats  and  machinery 


for  the  establishment  of  such  a  ferry.  Tbo 
evident  design  and  purpose  of  the  ferry  law 
is  to  afford  sufficient  inducements  to  secure 
proper  ferry  appliances  for  the  accommoda- 
tion of  the  public,  and  to  secure  as  large  a 
revenue  as  possible  for  the  county  school 
fund.  The  whole  matter,  with  certain  llin- 
itatlous,  is  left  to  the  board  of  county  com- 
missioners, as  agents  of  the  state  (Evans  v. 
Hughes  Co.,  3  S.  D.  580,  54  N.  W.  603),  upon 
the  theory  that  such  board  will  see  that  the 
interests  of  the  pubUc  are  properiy  provided 
for,  and  the  largest  possible  revenue  la  ob- 
tained for  the  schools  of  the  county. 

The  system  providing  for  granting  ferry  li- 
censes in  this  state  seems  to  l>e  one  usually 
adopted  by  the  states  of  the  Union.  The  rea- 
sons for  holding  the  ferry  license  law  valid 
under  the  organic  act  applies  equally  to  our 
state  constitution,  in  which  the  language 
used  is  different,  but  in  meaning  substantial- 
ly the  same.  The  constitutional  provision  Is: 
"The  legislature  Is  prohibited  from  enacting 
any  private  or  special  laws  In  the  following 
cases:  •  «  *  Authorizing  persons  to  keep 
ferries  across  streams  wholly  In  this  state." 
Upon  the  facts  stated  in  the  complaint,  the 
court  committed  no  error  in  overruling  the 
demurrer,  and  the  order  overruling  the  same 
is  affirmed. 


RULE  V.  OMEGA  STOVE  &  GRATE  CO. 
et  al. 

(Supreme  Court  of  Minnesota.     May  8,  1896.) 

FoBBiON  CoBPOBATioss— Stockholders'   Liabii/- 

ITY — How    EsrOKCBD — FLEA.D1MO. 

1.  A  creditor  of  an  insolvent  foreign  corpo- 
ration may  maintain  in  this  state,  against  its 
stockholders  ot  whom  the  court  has  jurisdic- 
tion, an  action  in  the  nature  of  a  creditors'  bill 
to  obtain  payment  of  his  claim  against  such 
corporation  from  the  unpaid  balances  of  sub- 
scriptions by  such  stockholders  to  its  capital 
stock.  The  remedy  provided  by  sections  2600- 
2602,  Gen.  St  1801,  is  not  applicable  where  it 
is  sought  to  reach  such  unpaid  subscriptions  to 
the  stock  of  a  foreign  corporation.  First  Nat. 
Bank  of  Deadwood  v.  (xustin  Minerva  Con. 
Min.  Co.,  44  N.  W.  198,  42  Minn.  327,  com- 
mented on. 

2.  Such  creditor  must  first  obtain  judg- 
ment against  the  corporation,  and  have  execu- 
tion returned  unsatisfied  in  the  state  where  he 
brings  his  action  to  enforce  such  stockholders' 
Bubscriptiou,  or  ue  must  show  that  it  was  im- 
possible so  to  do. 

3.  The  complaint  in  this  action  alleges  that 
the  plaintiff  is  a  creditor  of  an  Ohio  corpora- 
tion; that  he  has  obtained  judgment  against 
the  corporation  in  the  courts  of  that  state; 
that  execution  has  been  returned  wholly  unsat- 
isfied; that  the  corporation  has  ceased  to  do 
business,  has  disposed  of  all  of  its  assets,  and 
has  now  no  property.  Held,  that  the  com- 
plaint shows  that  't  is  practically  impossible  to 
obtain  a  personal  judgment  against  the  corpora- 
tion in  this  state. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Goodhue  coun- 
ty; W.  C.  Willlston,  Judge. 

Action  by  D.  C.  Rule  against  the  Omega 
Stove  &  Grate  Company,  L.  F.  Hubbard,  and 
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others.  From  a  Judgment  oyermling  his  de- 
mnrrer  to  the  ccnplalnt,  defendant  Hubbard 
appeals.    Affirmed. 

F.  M.  Wilson,  for  appellant.  Albert  John- 
EOQ  and  John  F.  Merrill,  for  respondent 

START,  0.  J.  The  complaint  herein  at- 
tempts to  state  two  causes  of  action.  The 
first  one  is  to  reach  and  apply  upon  the 
debt  of  the  defendant  corporation  to  the 
plaintiff  certain  impald  subscriptions  by  the 
individnal  defendants  to  the  capital  stock  of 
the  corporation.  The  second  one  Is  to  en- 
force against  the  stockholders  a  farther  lia- 
bility created  by  the  laws  of  the  state  of 
Ohio  to  an  amount  equal  to  the  stock  owned 
by  each  of  them.  The  defendant  Hubbard 
demurred  to  the  entire  complaint,  and  from 
an  order  oTermling  his  demurrer  he  appeal-. 
eJ.  If  the  complaint  states  any  cause  of 
action,  the  order  must  be  affirmed.  As  to 
the  second  alleged  cause  of  action,  the  al- 
legations of  the  complaint  are  manifestly 
insofficient,  as  the  trial  court  held.  The  lan- 
guage of  the  Ohio  statute  set  out  In  the 
complaint  Is  to  the  effect  that  the  stodk- 
bolders  of  a  corporation  which  may  be  here- 
after formed,  and  such  stockholders  as  are 
DOW  liable,  shall  be  deemed  and  held  liable, 
is  addition  to  their  stock,  to  an  amount 
equal  to  their  stock;  bat  the  complaint 
does  not  state  when  the  defendant  corpora- 
tion was  formed,  or  show  that  it  belongs 
to  the  class  of  corporations  upon  whose 
stockholders  the  double  liability  lias  been 
imposed.  As  to  the  first  cause  of  action  the 
allegations  of  the  complaint  are  substantial- 
ly as  follows:  The  defendant  company  is  a 
corporation  for  pn^t,  organized  under  the 
laws  of  the  state  of  Ohio,  with  a  capital  stock 
of  $150,000,  divided  into  shares  of  the  par 
value  of  $100  each.  On  the  22d  day  of  De- 
cember, 1891,  in  the  court  of  common  pleas 
of  the  county  of  Cuyahoga,  in  the  state  of 
Ohio,  the  plaintiff  duly  recovered  a  judgment 
against  the  defendant  corporation  upon  a 
promissory  mote  made  by  it  in  the  sum  of 
tl,9(3>,  which  court  then  had  jurisdiction  of 
the  parties  to  the  action  and  of  the  subject- 
matter  thereof.  On  January  21,  1892,  an  ez- 
K-niion  on  such  judgment  was  duly  retiuned 
wholly  unsatisfied,  and  no  part  of  the  .judg- 
ment has  ever  been  paid.  The  corporatimi 
has  ceased  doing  business,  disposed  of  all 
its  assets,  and  has  now  no  property.  The 
Indiridtial  defendants  constitute  all  of  the 
stockholders  of  the  corporation,  and  they 
were  each  such  stockholders  at  the  time  the 
plaintiff's  debt  was  incurred,  and  at  all  times 
thereafter.  £ach  of  them  duly  subscribed 
(or  the  capital  stock  of  the  corporation  in  the 
Dumber  of  shares  set  opposite  the  name  of 
each  in  the  complaint.  The  defendant  Hub- 
Urd  subscribed  for  IS  shares,  and  neither  he 
nor  any  other  defendant  has  ever  paid  any 
part  of  his  subscription  for  his  stock.    The 


fair  Inference  from  these  allegations  is  that 
the  defendant  corporation  is  absolutely  insol- 
vent, and  without  any  assets  other  than  the 
stock  subscriptions,  and  is  a  foreign  corpo- 
'ratlon  beyond  the  reach  of  the  process  of  the 
court;  hence  the  plaintiff  cannot  obtain  a 
money  Judgment  against  it  in  this  state  in 
an  action  at  law,  and  have  execution  return- 
ed unsatisfied.  The  complaint  states  that 
this  action  Is  brought  on  behalf  of  the  plain- 
tiff and  all  of  the  creditors  of  the  corpora- 
tion. The  relief  demanded  is  in  these  words: 
"Wherefore  plaintiff  prays  that  the  creditors 
of  said  company,  and  the  amount  due  each, 
may  be  ascertained;  that  the  stockholders  of 
said  company  In  arrear  for  payment  of  sub- 
scription to  the  stock  of  said  company  may 
be  compelled  to  pay  the  balance  due  from 
them  respectively  upon  said  subscription; 
that  Judgment  may  be  rendered  against  the 
said  defendants  for  the  amount  due  the  cred- 
itors of  said  company  In  the  premises,  and 
for  further  equitable  relief."  Unpaid  sto<^ 
subscriptions  to  the  capital  stock  of  a  corpo- 
ration may  be  reached  by  creditors  of  the 
corporation,  and  applied  in  pigment  of  their 
claims,  wherever  and  whenever  the  court 
can  obtain  jurisdiction  of  the  stockholders, 
or  any  of  them,  whose  subscriptions  are  im- 
paid,  although  the  corporation  is  a  foreign 
one.  But  the  riemedy  adopted  must  be  that 
of  the  forum.  First  Nat.  Bank  of  Deadwood 
V.  Qostln  Minerva  Con.  Min.  Co.,  42  Minn. 
827,  44  N.  W.  188.  In  the  case  cited  It  is 
Incidentally  stated  that  the  procedure  adopt- 
ed in  Merchants'  Nat.  Bank  v.  Bailey  Manuf 'g 
Co.,  84  Minn.  323,  25  N.  W.  639,  which  was 
that  provided  by  sections  2600-2602,  c.  34, 
Gen.  St  1894,  was  the  proper  one  in  cases 
against  foreign  corporations.  But  the  case 
cited  cannot  be  regarded  as  so  holding,  for 
wliat  was  said  in  the  opinion  as  to  the  proper 
remedy  was  not  necessary  to  the  conclusion 
reached.  A  reading  of  the  sections  referred 
to  indicates  that  they  refer  to  domestic  cor- 
porations organized  under  chapter  34,  and  do 
not  include  foreign  corporations  not  within 
the  Jurisdiction  of  the  coturt  We  Infer  from 
the  brief  of  plaintiff's  counsel  that  the  com- 
plaint was  framed  with  reference  to  these 
sections  of  the  statute,  but  If  the  complaint 
states  facts  entitling  the  plaintiff  to  equita- 
ble relief,  it  states  a  cause  of  action,  without 
reference  to  the  Intentions  of  the  pleader,  for 
It  Is  not  the  latter,  but  the  complaint  which 
is  demurred  to.  Where  It  Is  sought  to  im- 
pound the  impald  stock  subscriptions  of  the 
stockholders  of  a  foreign  corporation  in  one 
action,  and  have  the  amount  thereof  applied 
eqiUtably  In  payment  of  all  of  the  debts  of 
the  corporation,  an  action  in  the  nature  of  a 
creditors'  bUl  is  a  proper  remedy,  if  not  the 
only  one,  unless  otherwise  provided  by  stat- 
ute. 1  Cook.  Stock,  Stodth.  &  Corp.  Law,  S 
205.  The  facts  alleged  in  the  complaint 
state  a  cause  of  action  in  the  nature  of  aucli 
a  creditors'  bin  to  reach  unpaid  subscriptions 
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for  the  benefit  of  all  of  the  creditorg  of  the 
corporation. 

The  defendant's  counsel.  In  his  brief,  cor- 
rectly states  that  the  complaint  is  in  the  na- 
ture  of  a  creditors'  bill  to  ascertain  and  re-' 
cover  unpaid  stock  subscriptions,  and  the 
general  rule  that  a  judgment  obtained  in  an- 
other state  cannot  be  the  foundation  of  a 
creditors'  bill  in  this  state.  Therefore,  if  it 
Is  necessary  In  all  cases  to  recover  a  judg- 
ment, and  have  execution  returned  unsatis- 
fied in  the  state  of  the  forum,  before  such  a 
creditors'  bill  can  be  maintained,  the  com- 
plaint In  this  action  does  not  state  a  cause 
of  action.  The  general  doctrine  Is  that  a 
mere  contract  creditor,  who  has  not  obtained 
a  judgment  or  specific  lien  on  the  property 
sought  to  be  charged,  has  no  standing  to  en- 
force a  creditors'  bilL  Only  Judgment  cred- 
itors can  do  so.  Massey  v.  Gorton,  12  Minn. 
143  (GIL  83),  90  Am.  Dec.  288,  and  note. 
But  this  is  not  an  invariable  rule.  The  rea- 
son of  the  rule  fails  where  legal  process 
against  the  principal  debtor  in  the  state  of 
the  forum  is  impossible;  hence  a  creditors' 
bill  to  reach  property  conveyed  in  fraud  of 
creditors,  or  equitable  assets,  will  lie  in  fa- 
vor of  a  simple  contract  creditor  against  an 
absconding  or  nonresident  debtor.  Overmire 
V.  Haworth,  48  Minn.  3T2,  51  N.  W.  121. 
This  exception  applies  to  a  creditor  of  a  cor- 
poration seeking  to  reach  stock  subscriptions 
for  the  payment  of  his  debt.  The  general 
rule  is  that  such  creditor  must  first  obtain 
judgment  against  the  corporation  where  he 
brings  his  action  to  enforce  the  stockholders' 
subscription;  but  where  the  principal  debtor 
Is  a  nonresident  foreign  corporation,  and  it 
is  impossible  to  obtain  such  judgment,  the 
rule  does  not  apply.  1  Cook,  Stock,  Stodch. 
&  Corp.  Law,  p.  251,  {  200;  Id.  p.  281,  §  219; 
and  Id.  p.  295,  t  233.  In  the  case  of  Tube- 
Woiks  Co.  T.  Ballou,  146  U.  S.  517,  13  Siq>. 
Ct  165,  it  was  held  that  the  fact  that  the 
creditor  had  obtained  a  judgment,  and  had 
execution  returned  unsatisfied,  against  a  for- 
eign corporation  in  the  state  where  it  was 
organized,  and  that  It  had  no  assets  where- 
with to  pay  the  claim  of  plaintiff,  was  not 
sufficient  to  show  that  It  was  Impossible  to 
obtain  judgment  against  It  In  the  state  where 
the  creditors'  bill  was  brought  to  reach  un- 
paid stock  subscriptions.  This  case  seems 
opposed  to  the  decision  of  our  own  court  In 
the  case  of  Overmire  v.  Haworth.  However 
this  may  be,  it  appears  from  the  complaint 
in  the  case  at  bar  that  not  only  Is  the  de- 
fendant a  foreign  corporation,  but  that  it  has 
ceased  to  do  business,  disposed  of  all  of  its 
assets,  and  has  now  no  property.  This  nega- 
tives any  presumption  that  it  has  any  officers 
or  agents  In  this  state  upon  whom  service  of 
process  could  be  made,  whereby  plaintiff 
could  obtain  a  personal  judgment  against  the 
corporation  in  this  state.  As  already  sug- 
gested, the  fair  Inference  from  these  facts  Is 
that  it  is  practically  impossible  to  obtain 


such  judgment  The  complaint  states  a  cause 
of  action,  and  the  demurrer  was  properly 
overruled.     Order  affirmed. 


STATE  V.  SHEPPARD. 

(Supreme  Court  of  Minnesota.     April  29,  1896.) 

Okdim^hob  —  CoKSTKucTioir  —  Rapid  Dkitiso  — 
Salvage  Cokps. 

1.  A  city  ordinance,  which  in  its  scope  may 
be  adjudged  reasonable  and  valid  as  applied  to 
one  state  of  facts  and  circumstances,  may  t>e  ad- 
judged unreasonable  and  invalid  when  applied  to 
facts  and  circumstances  of  a  different  character. 

2.  Under  autiiority  granted  by  the  charter 
to  pass  an  ordinance  to  prevent  and  punish  im- 
moderate driving  upon  the  public  streets  of  the 
city  of  Minneapolis,  the  council  enacted  an  or- 
dinance which  prohibited  driving  upon  the  streets 
at  a  greater  rate  of  speed  than  six  miles  an  hour: 
no  exceptions  being  made.  Held,  as  to  memlH-r'^ 
of  a  salvage  corps,  organized  under  the  prori- 
sions  of  Gen.  Laws  1895,  c.  178,  §  1,  and  for  tlie 
purposes  therein  prescribed,  responding  to  nn 
alarm  of  fire  sent  to  their  station  from  the 
headquarters  of  the  city  fire  department,  said 
prohibition  was  unreasonable  and  invalid. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Minneapo- 
lis;  Andrew  Holt,  Judge. 

William  Sheppard  was  convicted  of  vio- 
lating a  city  ordinance,  and  appeals.  Re- 
versed. 

Cobb  &  Wheelwright,  for  appellant  Da- 
vid F.  Simpson  and  M.  D.  Purdy,  for  tbt 
State. 

COLLINS,  J.  By  the  terms  of  the  charter 
of  the  city  of  Minneapolis  the  common  coun- 
cil has  been  given  full  power  and  authority 
"to  prevent  and  punish  immoderate  driving 
and  riding"  on  the  public  streets,  by  ordi- 
nance. Acting  upon  this  authority,  presum- 
ably, an  ordinance  was  passed  prohibiting 
the  driving  of  animals  in  the  streets  at  a 
rate  of  speed  exceeding  six  miles  an  hour, 
and  defendant  was  convicted  of  a  violation 
of  this  ordinance.  It  stands  admitted  that 
he  drove  on  the  streets  at  a  rate  of  speed  ex- 
ceeding that  specified  In  the  ordinance.  It 
also  stands  admitted  that  at  the  time  he  was 
In  the  employ  of  a  corporation  known  as  the 
Minneapolis  Board  of  Fire  Underwriters,  or- 
ganized under  the  provisions  of  Cren.  St 
1894,. c.  34,  tit  2,  and  having  all  of  the  pow- 
ers and  privileges  conferred  by  Laws  1895, 
c  178,  f  1,  as  a  member  of  its  salvage  corps 
and  fire  patrol,  and  was  driving  a  pair  of 
horses  attached  to  a  wagon  containing  a  part 
of  Its  equipment  in  response  to  a  fire  alarm 
communicated  to  the  corps'  station  by  wire 
from  the  headquarters  of  the  city  Are  depart- 
ment. It  also  stood  admitted  that  in  order 
to  act  in  the  manner  provided  by  the  terms 
of  section  1,  supra,— with  promptness  and 
efficiency,— this  wagon  should  be  driven  to 
the  scene  of  the  fire  as  rapidly  as  the  de- 
partment apparatus,  the  object  and  purpose 
of  the  salvage  corps  and  fire  patrol  being  lo 
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protect  and  save  life  and  property.  This 
appears  from  tbe  prorlslona  of  the  1S95  stat- 
ute. When  at  tbe  flte,  the  men  of  the  corps 
are  subject  to  the  complete  control  of  the 
chief  of  the  city  fire  department;  and,  u 
their  duties  are  speedily  and  intelligently 
performed,  the  organization  must  be  of  great 
public  service.  In  tbe  rendition  of  these 
services  it  is  auxiliary  to  the  fire  department, 
and  designed  so  to  be  by  the  legislature. 
Although  its  members  are  not  agents  or  serv- 
ants of  the  municipality,  they  are  empowered 
to  perform  public  duties.  To  them  the  state 
has  delegated  tbe  power  to  take  steps  to 
make  early  discovery  of  tbe  existence  of  fires, 
and  the  duty  of  saving  life  and  property 
when  threatened  by  the  flames,  with  full  au- 
thority to  properly  and  adequately  perform 
these  duties.  If  the  organization  to  which 
defendant  belonged  had  been  equipped  and 
maintained  by  tbe  municipality,  who  would 
undertake  to  point  out  wherein  the  general 
antliority  and  power  of  its  members  differed 
when  engaged  in  the  performance  of  their 
duty  from  that  possessed  by  men  serving  in 
the  fire  department  proper? 

In  conferring  such  authority  and  power 
upon  tbe  members  of  these  salvage  corps  and 
fire  patrols,  the  legislature,  it  must  be  m- 
ferred,  intended  that  they  should  have  such 
rights  and  privileges  as  would  be  necessary 
for  the  efficient  discharge  of  their  functions, 
Including  the  use  of  the  public  streets  with- 
in reasonable  bounds.  It  was  not  contem- 
plated that  the  corporations  mentioned  in 
chapter  178,  after  being  empowered  to  or- 
ganize salvage  corps  and  fire  patrols  for  tbe 
express  purpose  of  discovering  and  prevent- 
ing fires,  to  save  and  preserve  life  and  prop- 
erty at  and  after  fires,  and,  that  this  might 
be  done,  to  act  with  promptness  and  efll- 
ciency  under  the  superintendence  of  the  chief 
of  the  fire  department,  should  have  their 
men  restricted  by  imreasonable  local  regula- 
tions, and  deprived  of  the  right  to  adopt 
and  use  means  absolutely  necessary  for  the 
proper  exercise  of  their  powers  and  the  sat- 
isfactory discharge  of  their  duties.  It  was 
not  intended  that  the  men  should  be  author- 
ized to  proceed  to  the  scene  of  a  conflagra- 
tion for  the  specified  purpose  of  rendering 
seasoitable  and  efficient  service,  as  an  ad- 
junct to  the  fire  department,  beneficial  to  the 
public,  and  at  the  same  time  be  amenable  to 
a  local  regulation,  which,  as  to  the  organiza- 
tion Itself,  might  be  unnecessary,  imreason- 
able, and  wholly  destructive  of  its  objects. 
For  from  the  evidence  of  tbe  chief  of  tbe  fire 
department  and  others  It  appears  that  if  tbe 
salvage  corps  is  compelled  to  obey  the  pro- 
vision of  the  ordinance  as  to  the  rate  of 
speed  at  wblch  its  horses  are  driven,  and 
under  all  circumstances,  and  without  regard 
to  tbe  condition  of  tbe  streets,  must  proceed 
at  a  rate  of  speed  not  exceeding  six  miles  an 
hour,  it  cannot  be  on  hand  when  most  need- 
ed, and  might  as  well  disband.  The  au- 
thority conferred  upon  the  council  by  the 


charter  was  to  prevent  and  punish  immoder- 
ate driving  In  the  public  streets  by  proper  or- 
dinance. Tills  authority  has  been  exercised 
by  the  passage  of  the  ordinance  in  question, 
which  fixes  the  mBYimnTn  rate  of  speed,  and. 
in  effect,  declares  that  driving  upon  the 
streets  at  a  rate  exceeding  six  miles  an  hour 
Is  Immoderate  driving.  Upon  its  face,  and 
as  respects  the  ordinary  traveler  or  driver 
upon  the  public  ways,  this  provision  is  rea- 
sonable and  enforceable.  But  it  It  is  to  oe 
applied  and  enforced  with  strictness  and  lit- 
erally, without  any  exceptions  of  any  kind, 
it  is  imreasonable,  and  cannot  be  upheld. 
To  sustain  It  as  within  the  authority  given 
by  charter,  there  must  be  some  implied  ex- 
ceptions. Take,  for  illustration,  the  city  fliu 
department.  Under  its  rules  the  fire  appara- 
tus must  be  driven  to  the  scene  with  all  pos- 
sible dispatch  consistent  with  safety.  Care- 
ful and  capatle  drivers  of  fire  trucks  and 
steamers  make  frequent  and  rapid  runs 
through  crowded  streets  with  such  rare  skill 
that  an  accident  is  almost  unheard  of.  Can 
they  be  accused  of  Immoderate  driving,— that 
is,  excessive,  extravagant,  unreasonable  driv- 
ing,—under  the  circumstances,  if  they  disre- 
gard the  six  mile  an  hour  provision,  and  pro- 
ceed more  rapidly,  but.  In  fact,  not  immoder- 
ately, not  failing  to  observe  ordinary  care, 
and  not  in  a  manner  calculated  to  endanger 
the  safety  of  persons  and  property  on  tbe 
street?  We  think  not  Counsel  for  the  prose- 
cution have  cited  Morse  v.  Sweenie,  15  111. 
App.  487,  In  support  of  their  contention  that 
even  the  members  of  the  fire  department  are 
subject  to  prosecution  If  they  violate  this 
ordinance.  An  examination  of  that  case  will 
show  its  inapplicability,  for  it  was  there  con- 
tended, and  the  trial  court  charged,  that  the 
defendant  fire  marshal  had  tbe  riglit  of  way 
when  he  was  responding  to  a  fire  alarm,  and, 
in  substance,  had  the  power  to  run  people 
down  with  his  own  team  If  the  exigencies  of 
the  situation  demanded.  It  is  hardly  neces- 
sarj  to  state  that  the  appellate  cotut  did  not 
Indorse  this  view  of  the  law. 

It  has  always  been  held  that  an  ordinance 
which  in  its  scope  may  be  adjudged  reason- 
able and  valid  as  applied  to  one  state  of  facts 
and  circumstances  may  be  adjudged  unrea- 
sonable and  invalid  when  applied  to  facts 
and  circumstances  of  a  different  character, 
and  we  have  heretofore  said  that  upon  Its 
face,  and  as  applied  to  the  ordinary  driver 
or  traveler  on  the  street,  this  particular  or- 
dinance, fixing  a  maximum  rate  of  speed,  is 
reasonable.  Tbe  question,  then,  is,  is  It  rea- 
sonable when  applied  to  the  facts  and  cii^ 
cumstances  presented  in  this  case?  We  are 
of  the  opinion  that  It  Is  not,  and  that  the 
members  of  the  salvage  corps  are  not  sub- 
ject to  Its  provisions  when  responding  to  a 
fire  alarm.  Ail  of  the  reasons  which  apply 
to  the  members  of  the  city  fire  department 
are  In  point  when  we  consider  the  case  of 
the  members  of  the  salvage  corps.  They 
are  engaged  In  the  performance  of  a  public 
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duty  of  the  same  treneral  nature,  the  power 
and  authority  to  perform  the  duty  being  ex- 
pressly conferred  by  statute.  To  properly 
and  efficiently  render  the  required  service, 
the  members  of  the  corps  must  be  expedi- 
tious iu  their  movements,  and  must  respond 
to  an  alarm  about  as  quickly  as  the  men 
belonging  to  the  Are  department  proper. 
That  the  men  belonging  to  these  organiza- 
tions cannot  render  the  public  service  au- 
thorized and  required  by  the  statute,  and  lu 
so  doing  observe  the  ordinance,  was  made 
plain  by  the  evidence.  Hence,  In  view  of 
the  power  delegated  and  the  duty  Imposed 
by  the  legislature,  that  provision  of  the  mu- 
nicipal by-law,  based  upon  a  charter  which 
simply  empowers  the  council  to  prevent  and 
punish  Immoderate  driving,  arbitrarily  fixing 
the  rate  of  speed  to  be  attained  in  the  streets 
at  not  exceeding  six  miles  an  hour,  must  be 
held,  as  to  such  organizations,  to  be  unrea- 
sonable and  Invalid.  We  do  not  consider 
the  case  of  People  v.  Little,  86  Mich.  125,  48 
N.  W.  693,  as  opposed  to  these  views.  The 
defendant  there  was  the  driver  of  an  ambu- 
lance belonging  to  a  private  hospital,  we 
Judge.  He  drove  at  the  rate  of  12  miles  an 
hour,  and,  colliding  with  another  vehicle,  In- 
jured the  driver  thereof.  Upon  being  ar- 
rested for  violating  an  ordinance  similar  to 
the  one  at  bar,  his  defense  was  that  the 
provision  restricting  the  rate  of  speed  to  six 
mUes  an  hour  did  not  apply  to  ambulances, 
principally  because  by  a  subsequent  ordi- 
nance all  ambulances  and  other  vehicles  used 
for  the  transportation  of  sick  or  wounded 
persons  and  animals  had  been  given  the 
right  of  way  over  all  other  vehicles.  No  spe- 
cial rights,  privileges,  or  authority  had  been 
conferred  upon  ambulance  drivers  by  stat- 
ute; nor  had  they  been  recognized  by  law 
as  engaged  in  a  public  duty  or  service;  nor 
was  it  shown  that  at  the  time  of  the  collision 
the  ambulance  was  being  driven  in  response 
to  a  call,  or  that  it  was  conveying  a  patient 
whose  case  was  emergent  The  court  sim- 
ply held  that  ambulances  were  within  the 
terms  of  the  ordinance,  and  no  reason  exist- 
ed why  they  should  not  be  included  within 
its  scope;  and,  further,  that  the  ordinance 
had  not  been  modified  by  the  later  one  giving 
to  ambulances  the  right  of  way  over  other 
vehicles.  At  the  argument  of  this  cause  it 
was  urged  as  a  reason  why  the  ordinance 
now  being  considered  should  be  held  to  In- 
clude salvage  corps,  that  there  waa  no  limit 
or  restriction  upon  the  number  of  such 
bodies  to  be  organized  under  the  1885  act, 
and  tliat  scores  of  these  organizations  might 
appear  upon  the  streets  iu  response  to 
alarms.  With  the  authority  to  control  the 
members  In  the  hands  of  the  chiefs  of  fire 
departments,  we  do  not  anticipate  such  a 
condition,  or  that  the  statute  will  be  abused. 
If  It  should  be,  an  adequate  remedy  could  be 
found  and  applied.  Nor  does  it  follow  that 
because  a  reasonable  and  useful  number  of 
these  bodies  are  to  be  excepted  from  the  op- 


eration of  the  ordinance,  an  unreasonable 
and  useless  number  would  also  be.  The  Jud;;- 
ment  is  reversed,  and  upon  remittitur  of  the 
case  to  the  court  below  the  defendant  will  be 
discharged. 


STATE  ex.  reL  CHILDS,  Atty.  Gen.,  et  al.  v. 

WADHAMS. 
(Supreme  Court  of  Minnesota.     May  6,  1890.) 

DULUTH  CHAXTBB — CiTT  ASSESSOR — APP0ISTMB!<T 

—Confirmation  bt  Cooscii.— Power  to  Rb- 
considek— orfioeks— qualificatiox. 

1.  Section  103,  c.  9,  of  the  charter  of  the 
city  of  Duluth  provides  that  In  the  month  of 
March,  1888,  and  every  two  years  thereafter, 
the  mayor,  by  and  with  the  advice  and  i-on- 
sent  of  the  common  council,  shall  appoint  a 
city  assessor,  whose  term  of  office  shall  be  two 
years,  commenciiig;  on  the  first  Monday  of  April 
of  the  year  of  his  appointment,  and  who  shall  so 
bold  until  a  successor  is  appointed  and  quaiified. 
The  respondent,  W.,  was  so  appoiuted  in  the 
month  of  March,  1894,  and  claimed  a  right  to 
hold  the  office  for  more  than  two  years  as 
against  the  relator,  upon  the  gronnd  that  he 
was  not  lawfully  appointed.  H.  was  appointed 
city  assessor  March  9,  1896,  by  the  mayor, 
which  appointment  was  duly  confirmed  by  tlie 
common  council  March  23,  1896,  and  so  declar- 
ed by  its  presiding  officer,  and  the  vote  of  con- 
firmation duly  recorded  by  its  clerk,  and,  witli 
other  proceedings  of  the  common  council,  duly 
published  in  the  official  newspaper  of  the  city 
of  Duluth,  March  27,  1896.  At  a  meeting  of 
the  common  council  held  March  30,  1896,  a  mo- 
tion to  reconsider  this  appointment  was  car- 
ried, and  a  motion  to  confirm  the  appointment 
of  the  relator  H  was  lost.  Held,  that  the  ap- 
pointment of  H  by  the  mayor  with  the  advice 
and  consent  of  the  common  council  was  a 
completed  appointment  and  finality;  that  the 
common  council  had,  by  its  confirmation,  ex- 
hausted its  power  in  such  matters,  and  could 
not  lawfully  reconsider  the  question  of  such 
appointment  and  confirmation. 

2.  Eela,  also,  that  notwithstanding  the 
charter  of  the  city  of  Duluth  contains  a  provi- 
sion that  every  officer  elected  thereunder  shall, 
before  he  enters  upon  the  duties  of  his  office, 
take  and  subscribe  an  oath,  and  file  the  same 
with  the  city  clerk,  within  10  days  after  his 
notice  of  election,  yet  this  provision  must  be 
construed  _  in  connection  with  another  provi- 
sion of  said  charter  specifically  providing  that 
the  city  assessor  shall  qualify  m  the  manner 
and  discharge  the  duties  prescribed  by  the  gen- 
eral law;  and  that,  as  such  general  law  pro- 
vides that  every  person  elected  or  appointed  aa- 
seaaor  shall  execute  a  bond  to  the  state  of  Min- 
nesota, and  subscribe  thereon  his  oath  of  office 
at  or  before  the  time  of  receiving  the  assess- 
ment books,  which  is  the  last  Saturday  in  April 
in  every  year,  the  execution  by  H.,  the  relator, 
of  his  official  bond,  and  subscribing  his  oath 
thereon,  and  filing  the  same  with  the  county 
auditor  on  the  4th  day  of  April,  189G,  was  a 
compliance  with  the  requirements  of  the  law. 

3.  TTpon  the  facts  it  is  ordered  that  the  re- 
spondent, W.,  be  ousted  and  excluded  from  the 
office  of  city  assesnor  of  the  city  of  Duluth,  and 
that  the  relator  U.  is  entitled  to  hold  said  of- 
fice and  take  possession  thereof. 

(Syllabus  by  the  Court.) 

Quo  warranto  on  the  rdatlon  of  H.  W. 
Chllds,  attorney  general,  and  Thomas  B. 
Hawkes,  against  Samuel  F.  Wadhams. 
Judgment  of  ouster. 

H.  W.  Chllds,  Atty.  Gen.,  Geo.  B.  Edger- 
ton,  Asst  Atty.  Gen.,  and  O.  D.  Autremout, 
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Jr.,    for   retators.     BUsworth    Benbam,    for 
respondent. 

BUCK,  J.  This  Is  a  proceeding  in  quo 
warranto  to  oust  and  exclude  the  respond- 
ent, Samttel  F.  Wadhams,  from  the  office 
of  city  assessor  of  the  city  of  Doluth,  and 
to  hare  the  relator  Thomas  B.  Hawkes  ad- 
Jndged  entitled  to  said  office,  and  admitted 
to  the  same,  with  all  the  rights,  prlTileges, 
and  emoluments  thereof.  The  charter  of 
the  city  of  Dnluth  provides  "that  in  the 
month  of  March,  A.  D.  1888,  and  every  two 
years  thereafter,  the  mayor  by  and  with 
the  advice  and  consent  of  the  common  coun- 
cil shall  appoint  one  assessor,  who  shall  be 
an  officer  of  said  city,  styled  'city  assessor.' 
The  term  of  office  of  city  assessor  shall  be 
two  years  commencing  on  the  first  Monday 
of  April  of  the  year  of  his  appointment  and 
until  his  successor  is  elected  and  qualified. 
The  city  assessor  and  his  deputies  shall 
qoall^  in  the  manner  and  discharge  the 
duties  prescribed  by  the  general  law."  On 
March  12, 1894,  the  mayor  of  Duluth  appoint- 
ed the  respondent,  Wadhams,  as  city  assess- 
or for  the  term  of  two  years,  beginning  on 
the  first  Monday  in  April,  1894,  and  until 
his  successor  was  elected  and  qualified,  and 
on  March  19, 1894,  his  appointment  was  con- 
finned  by  the  common  council  of  said  dty, 
and  he  has  since  held,  occupied,  and  enjoy- 
ed said  (^ce.  On  March  9,  1896,  the  mayor 
of  the  city  of  Duluth  appointed  in  writing 
Thomas  B.  Hawkes,  the  rdator,  city  as- 
sessor of  the  dty  of  Duluth  In  the  place  of 
Wadhams,  and  sent  this  written  appoint- 
ment to  the  common  council  of  the  dty  of 
Duluth  at  a  regular  meeting  which  it  held 
on  the  last-named  day,  and  this  appointment 
wag  by  said  council  referred  to  one  of  its 
committees,  known  as  the  "committee  on 
public  offices,  officers,  and  elections,"  com- 
posed of  three  persons.  At  a  regular  meet- 
ing of  the  conndl  held  March  23,  1896,  this 
committee  made  two  reports,  as  follows: 
Two  members  presented  a  majority  report, 
accompanied  by  a  resolution  recommending 
that  the  appointment  of  the  relator  Hawkes 
be  not  confirmed;  and  the  other  member 
presented  a  minority  report,  accompanied  by 
a  reselntlon  recommending  that  the  appoint- 
ment of  the  relator  Hawkes  be  confirmed. 
Upon  motion  the  minority  report  was  substi- 
tuted In  place  of  the  majority  report  by  a 
Tote  of  10  yeas  to  5  nays,  and  It  was  so 
announced  by  the  derk  of  the  council,  and 
declared  carried  by  the  president  thereof. 
Thereupon  a  motion  was  made  that  the  mi- 
nority report,  carrying  with  it  the  resolution 
of  conflrmation  of  the  relator  Hawkes  be 
adopted,  and  it  carried  by  a  vote  of  9  yeas 
to  6  nays,  and,  upon  the  announcement 
thereof  being  made  by  the  derk,  the  presi- 
dent of  the  conndl  dedared  the  resolution 
carried,  and  on  the  succeeding  day  this  reso- 
Intion  was  presented  to  the  mayor  of  the 
city,  who  signed  and  approved  it  March  24, 
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1896,  and  it,  with  other  proceedings  of  the 
dty  coundl,  was  duly  published  in  the  offi- 
cial new^aper  of  the  dty  of  Duluth,  March 
27,  1896.  At  a  meeting  of  the  said  common 
council  held  on  the  30th  day  of  March,  1896, 
Alderman  Hansen,  who  claimed  to  have 
voted,  under  a  mistake,  with  the  majority, 
moved  to  reconsider  the  vote  taken  at  the 
meeting  held  March  23,  1896,  confirming  the 
appointment  of  the  relator  Hawkes,  which 
motion  was  carried  by  a  vote  of  9  yeaa  to  7 
nays,  and,  the  question  then  being  upon  the 
adoption  of  the  minority  report  to  confirm 
the  appointment  of  the  relator,  the  motion 
was  declared  lost  by  a  vote  of  7  yeas  to  10 
nays.  No  other  person  has  been  appointed 
dty  assessor.  On  April  4,  1896,  the  relator 
Etawkes  duly  filed  a  proper  official  bond  with 
the  auditor  of  St  Louis  county,  with  ap- 
proved sureties,  and  took  and  subscribed  on 
said  bond,  before  said  auditor,  the  oath  of 
office  required  by  law.  On  the  first  Mon- 
day in  April,  viz.  April  6,  1896,  the  term  of 
office  of  the  respondent,  Wadhams,  as  city 
assessor,  having  expired,  Hawkes  demand- 
ed of  him  the  iMSsession  of  said  office,  which 
was  refused,  and  Wadhams,  on  the  4th  day 
of  April,  1896,  also  filed  a  bond  and  oath  of 
office  with  the  county  auditor,  and  also  filed 
another  oath  of  office  in  the  office  of  the  city 
derk  of  the  dty  of  Duluth.  In  this  connec- 
tion, assuming  that  Hawkes  was  legally  ap- 
pointed dty  assessor,— a  matter  which  will 
be  discussed  further  on  In  this  opinion,— 
we  will  discuss  the  question  of  whether 
Hawkes  filed  his  oath  of  office  in  the  proper 
office. 

We  have  already  quoted  a  provision  of  the 
charter  of  the  city  of  Duluth  which  expressly 
provides  that  assessors  and  their  deputies 
shall  qualify,  and  discharge  the  duties  pre- 
scribed by  general  law.  Section  1538,  Gen. 
St.  1894,  provides  that  every  person  ejected 
or  appointed  to  the  office  of  assessor  shall, 
at  or  before  the  time  of  receiving  the  assess- 
ment books,  ffie  with  the  county  auditor  his 
bond,  payable  to  the  state  of  Minnesota, 
with  at  least  one  good  freehold  stirety,  to  be 
approved  by  the  auditor,  in  the  penal  sum 
of  $500,  conditioned  that  he  will  diligently, 
falthfuUy,  and  impartially  perform  the  du- 
ties enjoined  upon  him  by  law;  and  he 
shall,  moreover,  take  and  subscribe  on  said 
bond  an  oath  that  he  will,  according  to 
the  best  of  his  judgment,  skill,  and  abili- 
ty, diligently,  faithfully,  and  impartially  per- 
form all  the  duties  enjoined  upon  him  by 
this  act;  and.  If  any  person  so  elected  or 
appointed  fails  to  give  a  bond,  or  falls  to 
take  the  oath  required  within  the  time  pre- 
scribed, such  failure  shall  be  deemed  a  re- 
fusal to  serve.  Section  1537,  same  statute, 
provides  that  the  assessment  books  and 
blanks  shall  be  in  readiness  for  delivery  to 
the  assessor  on  the  last  Saturday  in  April  in 
each  year,  and  the  assessors  shall  meet  on 
that  day  at  the  office  of  the  county  auditor 
for  the  purpose  of  receiving  such  books  andl 
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blanks.  If  the  general  law  is  applicable  to 
the  manner  in  which  the  city  assessor  of  the 
city  of  Duluth  Is  required  to  qualify,  then 
Hawkes  had  until  the  lost  Saturday  in  April 
to  do  this,— a  day  long  subsequent  to  the 
time  when  he  actually  filed  his  bond  and 
took  the  required  oath  of  office,  viz.  April  4, 
1896.  Sereral  authorities  hold  that  the  stat- 
ute fixing  the  time  in  which  an  official  bond 
shall  be  given  and  an  official  oath  taken  is 
not  applicable  to  one  kept  out  of  office  by 
another  and  where  it  is  uncertain  whether  he 
can  ever  obtain  the  office;  and  that  the  stat- 
ute In  this  respect  is  directory.  Throop, 
Pub.  Oft.  183.  The  respondent  contenda  that 
section  20,  c.  2.  of  the  charter  of  the  city  of 
Duluth  is  applicable  to  the  manner  in  which 
the  city  assessor  shall  qualify.  It  is  provided 
in  that  section  that  every  person  elected  or 
appointed  to  any  office  under  this  act  shall, 
before  he  enters  upon  the  duties  of  his  office, 
take  and  subscribe  an  oath  of  office  with  the 
city  clerk.  Section  19  of  the  charter  further 
provides  that  If  any  officer  shall  neglect  or 
refuse  for  10  days  after  notice  of  his  elec- 
tion or  appointment  to  qualify  by  taking  the 
oath  of  office,  and  giving  the  necessary  bond, 
when  one  is  required  by  the  charter  or  the 
common  council,  he  shall  be  deemed  to  have 
vacated  his  office.  While  the  provisions  ot 
the  charter  in  regard  to  the  maimer  in  which 
the  dty  assessor  shall  quality  are  in  some 
respects  seemingly  conflicting,  yet,  taking 
these  provisions  and  the  general  law  upon 
the  subject  and  duties  relating  to  assessors, 
we  think  it  may  be  fairly  held  that  it  was  the 
Intent  of  the  lawmakers  and  the  meaning  of 
the  law  that  the  bond  of  the  city  assessor 
and  his  oath  of  office  should  be  filed  with  the 
county  auditor.  There  Is  no  express  provi- 
sion in  the  charter  of  the  city  of  Duluth  re- 
quiring the  city  assessor  to  execute  a  bond. 
This,  of  Itself,  is  a  very  significant  fact 
The  office  of  assessor  Is  one  of  great  impor- 
tance and  responsibility.  It  Is  through  a  just 
and  Impartial  assessment  of  all  kinds  of 
property  that  the  burden  of  maintaining  the 
government  is  to  be  found.  To  this  end  the 
general  law  requires  a  bond,  full  and  definite 
in  its  requirements,  enjoining  upon  the  as- 
sessor that  he  diligently,  falthrully,  and  Im- 
partially perform  the  duties  required  of  him 
by  law.  Upon  this  bond  is  to  be  placed  the 
solemn  obligation  of  his  oath  that  he  will  so 
perform  his  duties.  Again,  the  city  assessor 
Is  to  receive  the  assessment  books  and  the 
necessary  blanks  from  the  county  auditor, 
and  it  is  very  appropriate,  and  quite  neces- 
sary, that  the  county  auditor  should  have 
in  his  office  some  satisfactory  evidence  that 
he  Is  delivering  them  to  the  proper  <HBcer. 
The  filing  of  the  official  bond  and  the  official 
oath  of  office  in  his  office  by  the  assessor  is 
notice  that  the  assessor  has  accepted  such 
office,  and  furnishes  prima  facie  grounds  to 
the  auditor  for  delivering  the  assessment 
books  and  blanks  to  such  assessor.  The  du- 
ties of  a  city  assessor  do  not  appertain  solely 


to  the  affairs  of  a  city,  but  the  state  and 
county  taxes  are  based  upon  his  assessment 
His  bond  runs  to  the  state  of  Minnesota,  not 
to  the  city  of  Duluth.  A  provision  in  the 
charter  of  the  city  of  Duluth  authorizes  the 
common  council  to  require  of  every  person 
elected  or  appointed  to  an  office  under  said 
charter  to  execute  a  bond  to  said  city  in  such 
amount  and  upon  such  conditions  as  it  may 
prescribe  and  approve.  If  this  rule  is  ap- 
plicable to  the  office  of  city  assessor,  the 
bond  might  be  In  an  amount  and  with  entire- 
ly difterent  conditions  from  those  prescribed 
by  general  laws  respecting  other  assessors, 
and  assessors'  bonds  would  not  therefore,  be 
uniform  in  amount  or  in  their  conditions  and 
obligations.  Or,  if  the  common  council  did 
not  deem  it  necessary,  the  assessor  would 
not  be  required  to  give  any  bond  under  the 
terms  of  the  charter,  in  which  case  section 
5951,  Gen.  St  1894,  would  apply,  viz.  that 
when  no  other  provisions  are  made  by  law 
tor  the  giving  of  a  bond  as  security  for  offi- 
cial delinquencies,  it  shall  run  to  the  state. 
It  does  not  appear  that  the  common  council 
ever  required  any  bond  from  the  assessor, 
and  the  one  executed  by  Hawkes  runs  to  the 
state  of  Minnesota,  and,  in  case  of  delinquen- 
cy, the  attorney  general  would  be  the  proper 
party  to  prosecute  the  bond.  We  do  not 
think  that  the  charter  contemplates  any  ac- 
tion of  the  common  council  in  regard  to  the 
assessor  giving  a  bond,  nor  that  he  shall  file 
his  oath  with  the  city  clerk.  That  a  bond 
is  required  by  the  general  law,  upon  which 
the  assessor's  oath  is  to  be  taken,  and  filed 
with  the  county  auditor,  is  apparent  and  the 
relator  In  this  respect  has  compiled  with  the 
requirements  of  the  law.  It  is  not  neces- 
sary that  the  assessor  take  two  official  oaths, 
and  it  is  quite  proper  that  the  one  taken  be 
filed  in  the  same  office  with  the  official  l>ond. 
We  now  come  to  the  consideration  of  tho 
question  as  to  whether  the  common  council 
of  the  city  of  Duluth  duly  confirmed  the 
appointment  of  the  relator  Hawkes  as  city 
assessor,  and  whether  the  confirmation  was 
final  or  revocable.  There  is  no  pretense  tliat 
the  mayor  did  not  exercise  his  right  of  ap- 
pointment In  Strict  accordance  with  the  leg- 
islative authority.  Before  this  appointment 
could  become  fully  consummated  and  com- 
plete. It  must  however,  be  sanctioned  by  the 
advice  and  consent  of  the  common  council. 
This  appointment  was  submitted  to  the 
common  council,  and  upon  motion  duly  made 
and  seconded  it  was  confirmed  by  a  vote  of 
nine  yeas  In  favor  and  six  nays  against  It, 
and  declared  carried  by  the  presiding  officer, 
and  so  recorded  by  the  clerk.  Nine  members 
constituted  a  majority  of  the  common  coun- 
cil. We  find  In  the  charter  of  the  city  of 
Duluth  nothing  more  necessary  to  make  this 
a  consummated  and  complete  appointment 
In  every  respect  The  method  appears  to 
have  been  parliamentary  and  legal,  and  free 
from  fraud  or  trickery.  It  was  the  will  of 
the  people,  fairly  expressed  through  their 
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legally  constituted  officials,  and  this  will  of 
the  i>eople,  once  fairly  exercised  and  con- 
sammated,  shotild  not  be  thwarted  by  subse- 
quent conslderadona,  unless  fully  sustained 
by  a  rational  view  of  the  law.  We  are  of  the 
opinion  that  the  appointing  power  in  this 
case  was  completely  exercised,  and  that 
such  power  was  irrevocable  by  the  common 
couxMdL  The  exact  method  for  creating  the 
relator  city  assessor  had  been  complied  with, 
and  we  think  he  was  thereby  as  fairly  en- 
titled to  the  office  as  though  he  had  been 
elected  to  it  by  ballot  at  a  regularly  held 
election,  and  that,  this  right  having  once 
been  conferred  upon  him,  he  could  Dot  be 
deprived  of  it  by  any  subsequent  reconsid- 
eration of  the  vote  whereby  his  appointment 
was  duly  confirmed.  "A  public  office  is  a 
public  trust."  and  the  incumbent  has  to 
some  extent  a  prc^erty  right  in  it,  which  he 
tac4ds,  not  subject  to  barter  and  sale,  but 
for  the  benefit  of  that  politlcsd  society  of 
which  be  is  a  member.  Of  coarse,  he  is  11a- 
Ue  to  be  removed  for  cause,  but  It  is  not 
contended  that  the  vote  of  confirmation  was 
reconsidered  or  rescinded  upon  any  ground 
which  would  constitute  sufficient  cause  for 
removal,  and,  even  tf  it  had  been  upon  such 
gnnind,  the  affirmative  vote  was  Insufficient, 
nnder  the  charter,  for  such  purpose.  It  is 
to  be  observed  that  it  was  through  these 
reconsideration  proceedings  of  the  common 
council,  had  at  a  subsequent  meeting  on  the 
Snh  of  March,  1896,  that  the  relator's  ap- 
pointment is  assailed.  But  before  this  time 
the  appointment  had  been  promulgated  in 
addition  to  being  duly  declared  and  en- 
tered of  record,  and  notice  thereof  publicly 
prodalmed.  The  law  does  not  require  any 
certificate  of  appointment  to  be  given,  nor 
does  any  commission  Issue  in  such  case. 
Everything  necessary  to  constitute  a  finality, 
and  perfect  it,  had  been  done,  and,  the  pow- 
er of  the  common  council  having  been  ex- 
tiansted  at  the  time  of  the  confirmation  of 
the  appointment  it  had  no  authority  to  re- 
consider it  In  support  of  these  views  see 
State  ▼.  Phillips,  79  Me.  506,  11  AU.  274; 
State  V.  Van  Busklrli,  40  N.  J.  Law,  463. 
The  allegation  of  mistake  of  Alderman  Han- 
Kn  in  casting  his  vote,  and  his  moving  to 
reconsider,  and  his  vote  thereon,  we  regard 
as  entirely  Immaterial,  and  express  no  other 
views  tipon  it  Our  conclusion  is  that  the  re- 
spondent, Samuel  F.  Wadhams,  has  usurped 
and  nnlawfully  holds  the  office  of  city  as- 
sessor of  the  city  of  Duluth,  in  the  county  of 
St  Louis,  and  state  of  Minnesota,  and  that 
the  relator  Thomas  B.  Hawkes  Is  entitled  to 
bold  said  office,  and  to  be  put  in  possession 
thereof.  It  is  therefore  adjudged  that  said 
respondent  Samuel  F.  Wadhams,  is  guilty 
of  unlawfully  holding  and  exercising  the 
office  of  city  assessor  of  the  city  of  Duluth, 
in  this  state,  and  that  he  be  ousted  and  ex- 
cinded  from  said  office.  And  it  is  further 
ordered  and  adjudged  that  the  relator  Thom- 
as B.  Hawkes  is  entitled  to  hold  said  office 


of  city  assessor  of  the  city  of  Duluth,  and  to 
take  upon  himself  the  execution  thereof,  and 
to  be  put  in  immediate  possession  of  the 
same  and  of  the  books  and  papers  belonging 
thereto,  and  that  Judgment  be  entered  ac- 
cordingly. 


8UTBR  et  al.  v.  PAGE  et  al. 
(Supreme  Court  of  Minnesota.     May  19,  1800.) 
Witness — Pakty  to  the  Reookd  —  Cross-Exami- 

NATIOX— CbaXOB  of  VbNUB. 

1.  Only  two  jt  the  defendants  answered 
in  this  case,  and,  on  the  trial  of  the  issne  be- 
tween them  and  the  plaintiils,  the  latter  called 
for  cross-examination,  under  the  proTisions  of 
section  5659,  Gen.  St  1894,  a  third  defendant 
betweeii  wliom  and  the  plaintiffs  there  were  no 
issues,  the  plaintiffs  having  entered  judgment 
against  him  by  default.  Held,  that  the  plain- 
tiffs were  not,  as  a  matter  of  right,  entitled  to 
80  call  and  examine  such  defendant 

2.  Held  that  toe  place  of  trial  of  tliis  ac- 
tion was  properly  changed,  on  the  application 
of  the  only  defendants  answering. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Anoka  cotmty; 
Seagrave  Smith,  Judge. 

Action  by  Henry  Suter  and  others  against 
Edward  S.  Page  and  others.  Verdict  for  de- 
fendants. From  an  order  denying  a  new  trial, 
plaintiffs  appeal     Affirmed. 

Michael  &  Peebles  and  J.  C.  Michael,  for 
appellants.  Warner,  lUchardson  &  Lawrence, 
for  respondents. 

START,  0.  J.  This  action  was  originally 
commenced  In  the  district  court  of  Ramsey 
county,  and  on  April  27,  1885,  Judgment  was 
entered  by  default  against  the  defendant  co- 
partnership and  the  individual  defendants, 
Edward  S.  Page,  Charles  H.  Page,  and  Jo- 
seph B.  Foltz.  On  August  22,  1895,  on  mo- 
tion of  the  two  defendants  Edward  S.  and 
Charles  H.  Page,  the  Judgment  as  to  them 
was  opened,  and  they  were  permitted  to  an- 
swer, and  the  place  of  trial  was  changed  from 
Ramsey  to  An<Aa  county,  the  place  of  their 
residence,  where  It  was  tried,  resulting  in  a 
verdict  for  them.  None  of  the  other  defend- 
ants ever  appeared  in  the  action. 

The  plaintiffs  appealed  from  an  order  deny- 
ing their  motion  for  a  new  trial,  and  assign 
two  errors:  First,  that  the  trial  court  erred 
in  refusing  to  permit  the  plaintiffs  to  cross-ex- 
amine the  defendant  Foltz  under  the  statute; 
second,  that  the  district  court  of  the  county 
of  Ramsey  erred  in  changing  the  place  of 
trial  to  Anoka  county. 

1.  On  the  trial  of  the  action  against  the 
defendants  the  Pages  alone,  the  plalntltFs  call- 
ed the  defendant  Foltz  for  cross-examination, 
under  the  provisions  of  section  5659,  Gen.  St 
1891,  which  reads  thus:  "A  party  to  the  rec- 
ord of  any  civil  action  or  proceeding,  or  a 
person  for  whose  Immediate  benefit  such  ac- 
tion or  proceeding  is  prosecuted  or  defended, 
or  the  directors,  officers,  superintendent  or 
managing  agents  of  any  corporation  which  is 
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a  party  to  the  record  In  such  action  or  pro- 
coedlng  may  be  examined  upon  the  trial  there- 
of as  If  under  cross-examination,  at  the  In- 
stance of  the  adverse  parties,  or  any  of  them, 
*  •  •  but  the  party  calling  for  such  exam- 
ination shall  not  be  concluded  thereby,  but 
may  rebut  It  by  counter  testimony."  It  -was 
admitted  that  Foltz  was  in  default,  and  had 
not  appeared  or  answei-ed  In  the  case;  there- 
upon the  defendants  the  Pages  objected  to 
his  being  so  cross-examined,  for  the  reason 
he  was  not  an  adverse  party  to  the  plaintiffs. 
The  objection  was  sustained,  and  the  plain- 
tiffs excepted.  The  ruling  was  coirect  The 
statute  must  be  given  a  reascmable  construc- 
tion, and  one  in  accord  with  Its  manifest  pur- 
pose. The  object  of  the  statute  was  to  per- 
mit a  party  to  call  his  adversary  at  the  trial, 
without  making  him  his  own  witness,  and 
elicit  from  him,  if  possible,  material  facts 
within  his  knowledge,  by  a  cross-examina- 
tion, precisely  as  If  he  had  already  been  ex- 
amined on  his  own  behalf  In  chief.  It  was 
not  Intended  to  permit  a  plaintiff  to  make  one 
of  his  own  witnesses  a  nominal  party  to  the 
record,  and  then  call  him,  and  cross-examine 
him,  not  as  an  adverse  party,  but  as  a  wit- 
ness against  the  actual  adverse  defendants. 
In  equitable  actions  and  actions  to  enforce 
liens  it  often  happens  that  there  are  merely 
nominal  defendants,  or  defendants  whose  in- 
terests are  the  same  as  those  of  the  plaintiff, 
and  who  join  with  him  In  demanding  the 
same  relief  against  other  defendants,  whose 
interests  are  adverse  to  both  of  them.  It 
would  be  a  perversion  of  the  statute  to  per- 
mit such  nominal  defendants,  or  defendants 
Interested  with  the  plaintiff,  to  be  called  and 
cross-examined,  for  the  purpose  of  proving 
a  case,  not  against  themselves,  but  against 
their  adversary  defendants.  The  statute 
means  simply  this:  that  any  party  to  the  rec- 
ord may  be  called,  as  a  matter  of  right,  for 
cross-examination  by  any  other  party  to  the 
action,  where  the  record  shows  that  there  is 
an  issue  between  them  to  be  tried.  See  Bow- 
ers V.  Schnler,  54  Minn.  99,  55  N.  W.  817. 
There  was  no  issue  between  the  plaintiffs 
and  Foltz,  nothing  to  be  tried,  judgment  had 
been  entered  against  him  In  the  district  court 
of  Ramsey  county  by  default,  and  this  was  a 
trial  in  Anolta  county  between  the  plaintiffs 
an^  the  Pages  only.  How  conld  Foltz  posiii- 
bly  be  regarded  as  an  adversary  party  on 
such  a  trial?  If  he  was  an  adverse  witness, 
it  was  discretionary  with  the  court  to  permit 
leading  questions  to  be  put  to  him.  But  such 
is  not  this  case.  For  aught  that  appears  from 
the  record,  he  was  a  friendly  witness,  and  1 
gave  evidence  favorable  to  the  plaintiffs. 
Whether  or  not  the  court,  in  its  discretion, 
might  have  permitted  Foltz  to  be  called  for 
cross-examination  under  the  statute,  we  do 
not  decide. 

2.  The  order  changing  the  place  of  trial  was 
correct  Although  Judgment  had  been  en- 
tered against  the  defendant  Edward  S.  Page 
prior  to  the  time  when  he  appeared  and  de- 


manded that  the  place  of  trial  be  changed  to 
Anoka  county,  the  place  of  bis  residence,  yet, 
as  the  court  found,  the  summons  had  never 
been  served  on  him.  AU  the  other  defend- 
ants were  at  this  time  in  default,  and  judg- 
ment had  been  entered  against  all  of  them, 
except  the  defendant  Collins,  who  has  never 
appeared  or  answered  in  the  action.  The  de- 
fendant Edward  S.  Page,  then,  at  the  time  of 
his  demand  for  the  change,  was  not  In  de- 
fault, his  time  for  answering  bad  not  ex- 
pired, and  he  was  the  only  defendant  as  to 
whom  there  was  to  be  a  trial.  The  case  then 
stood  as  if  he  was  sole  defendant,  and  he 
had  an  absolute  right  to  the  change.  The  fact 
that  his  co-defendant  Charles  H.  Page  joined 
in  the  motion,  and  asked  the  court  to  set 
aside  the  judgment,  and  permit  him  to  an- 
swer, and  to  change  the  place  of  trial,  does 
not  change  the  case.  He  either  bad  or  had 
not  the  right  to  join  in  the  demand  for  the 
change  when  the  court  permitted  him  to  an- 
swer. If  he  had,  then  all  of  the  answering 
defendants  asked  for  the  change;  if,  because 
he  was  in  default,  he  was  not  entitled  to  join 
in  the  demand,  then  the  case  stood  as  If  Ed- 
ward S.  Page  was  the  only  answering  de- 
fendant If  the  defen'dant  Charles  H.  Page 
is  to  be  counted  at  all  In  determining  the  ques- 
tion whether  the  requisite  number  of  defend- 
ants united  in  the  demand  for  a  change  of 
the  place  of  trial,  he  must  be  counted  on  both 
aides  of  the  question,  not  on  (Hie  side  only, 
as  plaintiffs'  counsel  seem  to  claim.  Order 
affirmed. 


STATE  V.  MOFFBTT  et  al. 
(Supreme  Court  of  Minnesota.     April  29,  1S9C.) 

CONSTITDTIOMAI.  lAw— TAXATION— DSDnCTIOJl     OF 

Debts. 
That  part  of  Gen.  St  1894,  {  1526,  which 
authorizes  a  person  liable  to  taxation,  when  mak- 
ing up  the  amocnt  of  credits  which  he  is  required 
to  li^  to  deduct  from  the  gross  amount  there- 
of the  amount  of  all  his  bona  fide  indebtedness, 
la  constitutional. 
(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Henne* 
pin  county;  Robert  D.  Russell,  Judge. 

Action  by  the  state  of  Minnesota  against 
William  Z.  Moffett  and  others.  Case  certi- 
fied. 

A.  H.  Nnnn,  for  the  State.     James  I.  Best 

and  Eugene  N.  Best  for  defendants. 

COLLINS,  J.  We  are  of  the  opinion  that 
the  only  question  presented  for  our  decision 
by  means  of  a  certification,  under  the  provi- 
sions of  secUon  1589,  Gen.  St  1894,  is  that 
which  involves  the  constitutionality  of  that 
part  of  section  152C,  Id.,  which  authorizes  and 
entitles  a  person,  when  making  up  the 
amount  of  credits  he  is  required  to  list  for 
taxation,  to  deduct  from  the  gross  amount 
of  such  credits  the  amount  of  all  his  bona 
fide  indebtedness.    It  is  urged  with   much 
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force  and  abUitjr,  In  behalf  of  tlie  state,  that 
tliis  proTision  Is  repugoant  to  sections  1  and 
3  of  article  9  of  the  constitution,  and  atten- 
tion lias  be&i  called  to  the  case  of  Bank  t. 
Bines,  3  Ohio  St  1,  and  to  an  adylsoT7  opin- 
ion of  the  snpreme  conrt  of  South  Dakota, 
rendered  at  the  request  of  the  goremor  in 
1881,  and  published  In  4  S.  D.  6,  54  N.  W.  818 
(In  re  Assessment  &  C«Uectlon  of  Taxes). 

It  would  be  an  extremely  difficult  under- 
taJdng  to  add  anything  of  value  to  what  was 
said  in  the  very  elaborate  opinions  written 
by  two  of  the  Justices  in  the  Ohio  case, 
which  (pinions  contain  the  views  of  a  ma- 
jority of  the  coart,  and  sustain  appellant's 
position;  and  it  would  be  equally  as  difficult 
to  suggest  any  line  of  argument  which  would 
fortify  that  used  by  Mr.  Justice  Ranney, 
who  dissented.  We  shall  not  consider  the 
subject  upon  its  merits,  nor  indicate  what 
our  conclusion  might  be  if  we  regarded  the 
question  as  an  open  one,  to  be  determined 
after  a  critical  examination  of  the  constitu- 
tional proTlsions.  We  r^ard  the  point  sub- 
mitted as  foreclosed  by  the  practical  oon- 
stTDctlon  which  has  been  placed  upon  sec- 
tions 1  and  3  of  article  0  for  almost  40 
years,  really  during  the  entire  period  of 
statehood,  by  the  legislative,  executive,  and 
Judicial  branches  of  the  state  government. 
At  the  second  session  of  the  legislature,  in 
an  act  to  provide  for  the  assessment  and  col- 
lection of  taxes  (Oen.  Laws  1860,  c  1),  pro- 
Tision  was  made  for  the  taxation  of  "cred- 
its," as  required  by  section  37  of  said  article 
i  (which  section  is  not  self  executing);  and 
the  word  was  defined,  in  section  2,  as  mean- 
ing the  excess  of  the  sum  of  all  legal  claims 
and  demands  due,  or  to  become  due,  to  the 
person  UaUe  to  taxation,  over  and  above  the 
amount  of  the  legal,  bona  fide  debts  owing 
by  him,  certain  specified  forms  of  indebted- 
ness being  excepted.  This  definition  of  the 
word  "credits,"  and  the  provision  which  al- 
lowed a  deduction  of  the  amount  of  all  bona 
fide  debts,  were  carried  forward  In  various 
acts  of  the  legislature,  imtil  the  passage  of 
Gea  Laws  1875,  c  5,  in  which  (section  6) 
the  languagi!  was  adopted,  in  substance,  now 
found  in  section  1526,  supra.  Nor  had  the 
statutory  provision  or  the  constitutional 
question  involved  been  allowed  to  escape  at- 
tention, for,  as  early  as  1864,  the  then  attor- 
ney general,  in  a  communication  to  the  gov- 
ernor, gave  it  as  bis  opinion  that  the  provi- 
sion giving  the  right  to  deduct  the  amount 
of  all  bona  fide  debts,  the  excess  only  being 
credits  liable  to  taxation,  was  obnoxiotis  to 
the  constitiitlon.  Ops.  Attys.  Gen.  (1858-88 
E'l.)  p.  148.  But,  notwithstanding  this  of- 
ficial opinion,  the  executive  department  of 
the  state  has  always  recognized  the  validity 
of  the  law,  and  the  tight  to  make  deductions 
has  never  been  questioned  untU  the  present 
time  by  any  of  the  officers  to  whom  has 
•^■*n  committed  the  duty  of  making  asscss- 
nii'uts  and  collecting  ta.xes.  Again,  the  valld- 
't7  of  this  statutory  provision  has  always 


been  taken  for  granted  in  the  Judicial  de- 
partment of  the  state  government.  It  has  al- 
ways been  assumed  that  the  practical  con- 
struction placed  upon  the  constitutional  pro- 
visions by  the  legislative  and  the  executive 
branches  was  correct;  and  upon  this  as- 
sumption the  courts  have  acted  hundreds  of 
times,  in  all  probability;  and  in  this  con- 
struction the  people  of  the  entire  state  have 
acquiesced  for  nearly  two  score  years. 
These  facts  indicate,  clearly,  in  what  sense 
the  constitutional  provisions  relied  on  by 
counsel  for  appellant  were  understood  by 
all,  and  what  It  was  supxKMed  they  meant 
This  practical  construction  cannot  be  disre- 
garded, but  must  be  allowed  to  control  the 
interpretation  to  be  placed  upon  the  language 
by  this  court  Therefore,  to  the  first  ques- 
tion found  in  the  certification,  we  answer 
that  the  provision  of  Gen.  St  1894,  §  1526, 
which  authorizes  the  deduction  therein  spec- 
ified, is  not  obnoxious  to  any  part  of  arti- 
cle 9  of  the  state  constitntlon.  As  stated  in 
the  outset,  we  do  not  think  any  of  the  re- 
maining questions  argued  by  counsel  are 
properly  before  us.  The  case  Is  remanded  to 
the  court  below  for  further  action. 


In  re  BLAKEMAN'S  ESTATE. 

BLAKEMAN  v.  BLAKEMAN. 

(Snpreme  Court  of  Minnesota.     May  6,  1896.) 

AixowADCB  TO  Widow— DsviBB  in  Libu  of 

BOWEK. 

1.  The  allowance  to  the  widow  pending  ad- 
ministration, provided  for  by  subdivision  3  of 
section  4477,  Gen.  St  1894,  may  be  made  by 
the  probate  court  out  of  the  rents  and  profits 
of  the  real  estate  when  there  is  not  suUicient 
personal  estate  to  pay  the  same. 

2.  The  will  gives  the  widow  one-third  of 
the  estate  "in  lieu  of  all  her  right  and  interest 
in  my  estate  under  the  statutes  of  the  state  of 
Minnesota";  she  elected  to  take  under  the  will, 
and  was  thereafter  given  an  allowance  tuder 
said  third  subdivision.  Bdi,  as  against  the 
other  devisees,  she  cannot  have  such  an  allow- 
ance except  as  an  advancement  out  of  her  own 
share,  and  the  allowance  so  granted  is  held  not 
to  be  such  an  advancement 

(Syllabus  by  tlic  Court.) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judge. 

Applicatioa  by  Kate  Blakeman,  widow  of 
William  Blakeman,  deceased,  for  an  addi- 
tional allowance.  From  the  order  the  ex- 
ecutor appealed  to  the  district  court  Prom 
a  Judgment  of  affirmance  the  executor  ap- 
peals.   Reversed. 

F.  B.  Hart  for  appellant.  Charles  B. 
Holmes,  for  respondent 

CANTY,  J.  In  January,  1896,  Wmiam 
Blakeman  died  testate,  and  devised  to  hla 
widow,  Kate  Blakeman,  the  one-third  part 
of  his  estate,  as  provided  In  the  will,  •in 
lieu  of  all  her  right  and  interest  in  my  estate 
under  the  statute*  of  the  state  of  Mlnnes5o- 
ta."    The  wiU  was  probated,  and  the  exec- 
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utors  qualified.  Thereafter,  in  February, 
1895,  the  widow  filed  her  election  In  writ- 
ing to  take  under  the  will,  and  made  an  ap- 
I)licatioa  to  the  probate  court  for  an  allow- 
ance for  her  maintenance  pending  the  ad- 
ministration of  the  estate.  The  court  allow- 
ed her  $50  per  month.  It  appeared  by  the 
inventory  soon  after  filed  that  the  estate 
consisted  of  real  estate  of  the  value  of 
$118,500  and  personal  property,  including 
household  furniture,  of  the  value  of  $600. 
The  widow  selected  tmd  the  court  allowed 
and  set  over  to  her  ail  of  this  personal  prop- 
erty pursuant  to  the  first  Bubdivisien  of  sec- 
tion 4477,  Gen.  St  1894.  Thereafter,  in  June, 
1895,  the  widow  made  application  to  the 
probate  court  for  an  additional  allowance, 
and  thereupon  the  court  granted  her  an  ad- 
ditional allowance  of  $20  per  month  "out  of 
the  personal  estate  of  the  deceased,  or  the 
rents  and  income  from  said  real  estate,  for 
the  maintenance  of  the  heirs  constituting 
the  family  of  said  deceased,  from  the  Ist 
day  of  February,  1895,  during  the  progress 
of  the  settlement  of  said  estate  until  the 
further  order  of  this  court."  It  was  further 
ordered  tliat  this  allowance  of  $20  per  month 
.was  in  addition  to  the  $50  per  month  there- 
tofore allowed.  From  this  order  for  addi- 
tional allowance  the  executors  appealed  to 
the  district  court  The  district  court  found 
that  the  order  appealed  from  Is  reasonable, 
and  affirmed  the  same,  and  from  the  Judg- 
ment of  afiSrmance  the  executors  appeal  to 
this  court 

1.  It  is  contended  by  appellants  that  there 
Is  no  authority  under  onr  statute  for  making 
such  an  allowance  payable  out  of  the  rents 
and  profits  of  ttie  real  estate;  that  the  stat- 
ute (subdivision  S,  {  4477)  provides  for  an  al- 
lowance only  out  of  the  personal  estate,  and 
that  there  is  now  no  personal  property  be- 
longing to  this  estate,  as  ail  of  the  same  had 
already  t)een  set  over  to  the  widow.  While 
section  4477  makes  no  provision  for  such  an 
allowance  out  of  any  but  the  personal  estate, 
we  are  of  the  opinion  that  section  4527  does. 
It  reads  as  follows:  "When  there  is  not 
sufficient  personal  estate  in  the  hands  of  the 
executor  or  administrator  to  pay  ail  the 
debts  and  legacies  and  the  allowance  to  the 
widow  and  minor  children,  the  probate  court 
may  on  petition  of  the  executor  or  adminis- 
trator, order  the  sale  of  the  real  estate  or 
so  much  thereof  as  may  be  necessary  to  pay 
the  same."  If  the  allowance  of  the  widow 
can  be  paid  out  of  the  proceeds  of  real  estate 
sold  by  the  probate  court.  It  can  certainly  be 
paid  out  of  the  rents  and  profits  of  such 
real  estate. 

2.  It  is  further  contended  that,  as  the  wid- 
ow accepted  the  provisions  of  the  will  in  lieu 
of  her  statutory  right  and  Interest  in  the  es- 
tate, it  was  error  to  allow  her  any  sum  in 
addition  thereto.  We  are  of  the  opinion 
that,  as  against  the  other  devisees,  subdi- 
vision 3  of  section  4477,  does  not,  in  such  a 
case  as  this,  authorize  an  allowance  to  the 


widow  except  as  an  advancement  oat  of  her 
own  share  of  the  estate.  Subdivision  1 
provides  that  as  to  the  allowances  therein 
specified  "such  allowances  shall  be  made  as 
well  when  the  widow  receives  the  provisions 
made  for  her  in  the  will  of  ixee  husband, 
as  when  be  dies  intestate."  But  no  such 
provision  Is  contained  in  subdivision  3.  The 
expression  of  one  thing  is  the  exclusion  of 
another.  As  to  the  allowances  specified  in 
snl>division  1,  the  widow  cannot  be  required 
to  elect  t>etween  her  statutory  rights  and  the 
provisions  of  the  wlU,  but  can  take  these  al- 
lowances, and  also  what  the  will  g^ives  her, 
though  the  will  provides  to  the  contrary. 
But  as  to  the  allowance  specified  in  subdi- 
vision 3,  she  can  l>e  compelled  by  the  testa- 
tor to  elect  and  after  she  has  elected,  to 
take,  under  the  will,  cannot  as  against  oth- 
er legatees,  have  this  allowance.  The  effect 
of  the  amendment  of  section  4477  by  section 
6,  c.  116,  Laws  1893,  was  not  as  respondent 
contends,  to  prevent  the  testator  from  compel- 
ling an  eiectioa,  but  merely  to  prevent  him 
from  disposing  by  his  will  of  his  personal 
property,  so  that  the  widow  cannot  have 
this  and  certain  other  allowances  out  of  it  if 
she  elects  to  take  under  the  statute,  and  not 
under  the  wlU.  See  In  re  Rawsch,  85  Minn. 
291,  28  N.  W.  920.  The  order  granUng  such 
an  allowance  is  usually  provlslonaL  The 
widow  cannot  be  compelled  to  starve  until 
she  makes  an  election  as  to  whether  she  will 
take  under  the  will  or  under  the  statute. 
She  is  entitled  to  a  reasonable  time  in  which 
to  make  her  election,  and  to  an  allowance  ia 
the  meantime.  If  she  elects  to  take  under 
tlie  will,  the  allowance  mado  prior  to  such 
election  wUI,  at  least  in  such  a  case  as  this, 
become  a  mere  advancement  As  the  court 
has  made  her  the  allowance  after  her  elec- 
tion, we  cannot  hold  it  to  be  provisional,  or 
one  that  could  ever  be  charged  to  her  as 
an  advancement  out  of  her  own  share,  bat 
must  hold  It  to  be  an  absolute  allowance  out 
of  the  general  funds  in  the  hands  of  the 
executors.  It  follows  from  this  that  the 
judgment  appealed  from  must  be  reversed. 
So  ordered. 


VENT  et  al.  v.  DTJIiUTH  COFFEE  & 

SPICE  CO. 

(Supreme  Court  of  Minnesota.     May  5,  1896.) 

COBPOHATIONS  —  CONDITJONAi    BklX  Og    STOCK  — 

Validitt. 
The  plaintiif  purchased  from  the  de- 
fendant corporation  a  number  of  shares  of  its 
capital  stock,  by  an  agreement  which  provid- 
ed that  at  the  end  of  a  certain  time  he  could, 
at  his  option,  return  the  stock,  and  receiTi' 
back  the  purchase  price.  Plaintiff  exercised 
the  option,  offered  to  return  the  stock,  and  de- 
manded tlie  purchase  price.  In  an  action  to 
rceoTer  such  price,  held,  the  agreement  is  in 
the  nature  of  a  conditional  sale,  with  an  option 
to  the  purchaser  to  revoke  or  rescind,  and,  aa 
between  the  plaintiff  and  defendant  the  rights 
of  creditors  not  being  involved,  the  agreement 
by  the  defendant  to  receive  back  the  stoct^ 
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and  pay  back  the  price  thereof,  is  not  ultra 
Tireii. 
(Srllaboa  by  the  Court.) 

Appeal  from  district  court,  St  Louis  county; 
J.  D.  Bnslgn,  Judge. 

Action  by  William  &  Vent  and  others 
against  the  Dniuth  Coffee  &  Spice  Company. 
Verdict  ordered  for  plaintiffs.  From  an  order 
refusing  a  new  trial,  defendant  aK>ealB.  Af- 
firmed. 

Gotten,  Dlbell  &  Reynolds,  for  appellant 
Heniy  S.  Mahoa  and  J.  L.  Washburn,  for  re- 
spondents. 

CANTY,  J.  On  April  23,  ISiH,  plaintiffs 
and  the  defendant  corporation  (then  called  the 
Smith  &  Coulter  SpJce  Company)  entered  Into 
the  following  agreement:  "Parties  of  the 
first  part  [plaintiffs]  agree  to  take  flve  thou- 
sand ($5,000)  dollars'  worth  of  capital  stock 
of  the  Smith  &  Coulter  Spice  Co.'8  stock  at 
par  value,  to  be  paid  for  on  or  before. May  1st, 
'&1,  which  is  to  represent  one-fourth  interest 
in  all  assets  of  the  company  at  this  date. 
Parties  of  the  second  part  [defendant]  agree 
that  on  April  1st  1895,  if  said  parties  of  the 
first  part  are  dlssatlslled  with  the  said  stodc 
or  interest  tn  said  company,  ttiat  the  said 
Smith  &  Coulter  Spice  Co.  will  take  stodc 
from  said  parties  of  the  first  part  and  pay 
them  par  value  In  cash  for  said  stock,  or  in- 
terest in  said  company;  parties  of  the  first 
part  to  give  notice  by  April  15th,  1895,  and 
parties  of  the  second  part  to  have  60  days 
from  said  notice  to  pay  for  said  stock."  Pur- 
suant to  this  agreement,  defendant  issued  the 
$5,000  of  its  stock  to  plaintiffs,  who  paid  for 
the  same  In  full.  The  name  of  the  defendant 
has  since  been  changed  to  the  Duluth  Coffee 
&  Spice  Company.  On  April  1, 1895,  plaintiffs 
notified  defendant  that  they  were  dissatisfied 
with  the  stock,  offered  to  return  the  same, 
and  demanded  tliat  they  be  paid  the  price  of 
tbe  same.  On  April  14th  the  demand  was  re- 
newed, and  the  stock  again  offered  to  defend- 
ant Defendant  has  not  accepted  the  stock, 
or  paid  for  the  same,  and,  after  the  60  days 
mentioned  in  the  contract  this  action  wns 
brought  to  recover  the  $5,000  so  paid  for  the 
stock.  On  the  trial  the  court  ordered  a  ver- 
dict for  plaintiffs  for  the  amount  claimed. 
From  an  order  denying  its  motlMi  for  a  new 
trial,  defendant  appeals. 

We  are  of  the  opinion  that  the  evidence 
conclnsively  establishes  all  of  the  foregoing 
facts,  and  the  only  point  raised  by  appellant 
worthy  of  consideration  Is  the  contention 
that  the  part  of  the  contract  by  which  de- 
fendant agreed  to  purchase  or  accept  a  sur- 
render of  its  own  stock  is  ultra  vires  and  void. 
There  is  no  express  provision  in  Its  articles 
of  incorporation  authorizing  defendant  to  buy 
or  deal  in  its  own  stock,  and  whether  an  orig- 
bial,  independent  contract  by  which  It  agreed 
to  purchase  its  own  stock,  would  be  ultra 
Tires,  we  need  not  consider.  This  is  not  such 
a  case.     This  provision  of  the  contract  con- 


stituted a  material  and  substantial  part  of 
the  consideration  and  inducement  for  the  ptir- 
chase  of  the  stock  by  plaintiffs,  and.  If  the  pro- 
vision is  void.  It  seems  to  us  that  It  vitiates 
the  whole  contract  and  Is  a  sufficient  reason 
for  the  rescission  of  that  contract  and  the  re- 
turn of  the  purchase  price,  which  purchase 
price  plaintiffs  are  demanding.  But  tbe  bet- 
ter opinion,  it  seems  to  us,  is  that  which  bdda 
the  original  contract  to  be  a  conditional  sale, 
with  the  option  to  revoke  or  rescind  In  the 
purchaser.  In  Browne  v.  Plow  Works,  64  N. 
W.  66,  we  held  that  a  similar  contract  was 
not  ultra  vires.  There  Is  no  question  here  as 
to  the  rights  of  creditors.    Order  affirmed. 


KERNAN  V.  ST.  PAUL  CITY  BY.  CO. 
(Supreme  Court  of  Minnesota.     May  6,  1886.) 

CoSSTITUTioKAL  LaW— TRIAL  BT  JCRT — JODaKBHT 

NoN  Obstaktb  Vekbdicto — Appbau 

1.  HeUL,  chapter  320,  Laws  1895,  which 
provides  that  where  a  party  was  entitled  on 
the  trial  to  have  a  verdict  directed  in  his  favor, 
and  duly  moved  for  the  same,  the  court  may, 
on  a  motion  for  a  new  trial,  or  on  an  appeal  m 
such  motion,  order  judgment  in  his  favor  not- 
withstanding the  verdict  is  not  unconstitution- 
al as  denying  the  right  of  trial  by  jury. 

2.  But  neld  he  is  not  entitled  to  such  vrder 
for  judgment  either  in  the  court  below  or  in 
thJs  court,  unless  he  asks  for  that  relief  in  his 
moving  papers  on  his  motion  for  a  new  trial. 

3.  Held,  further,  an  order  made  in  such  a 
motion,  for  judgment  notwithstanding  the  ver- 
dict is  an  appealable  order. 

(Syllabus  by  the  Court) 

Appeal  from  district  coiu^  Ramsey  county; 
William  Louis  Kelly,  Judge. 

Action  by  Frank  Kernan  against  the  St 
Paul  City  Railway  Company.  Judgment  or- 
dered for  defendant  notwithstanding  the  ver- 
dict, and  plaintiff  appeals.     Reversed. 

McCafferty  &  Noyes,  for  appellant  Mnnn, 
Boyesen  &  Thygeson,  for  respondent 


CANTY,  J.  The  plaintiff  recovered  In  this 
action  a  verdict  for  $3,000  as  damages  for  per- 
sonal Injury.  Defendant  moved  for  a  new 
trial,  and  on  the  hearing  of  the  motion  the 
court  below  ordered  Judgment  for  defendant 
notwithstanding  the  verdict  From  this  order 
plaintiff  appeaK 

Chapter  320,  Laws  1895,  provides:  "Section 
1.  In  all  cases  where  at  the  close  of  the  testi- 
mony In  the  case  tried,  a  motion  is  made  by 
either  party  to  the  suit  requesting  the  trial 
court  to  direct  a  verdict  In  favor  of  the  party 
making  such  motion,  which  motion  was  de- 
nied, the  trial  court  on  motion  made  that  Judg- 
ment be  entered  notwithstanding  the  verdict 
or  on  motion  for  a  new  trial,  shall  order  Judg- 
ment to  be  entered  In  favor  of  the  party  who 
was  entitled  to  have  a  verdict  directed  in  bis 
or  its  favor;  and  the  supreme  court  of  the 
state  on  appeal  from  an  order  granting  or 
denying  a  motion  for  a  new  trial  in  the  action 
in  which  such  motion  was  made,  may  order 
and  direct  Judgment  to  oe  entered  in  favor  of 


Digitized  by  VjOOQlC 


72 


67  NORTHWESTERN  nEPORTER. 


(Minn. 


the  party  who  was  entitled  to  have  such  ver- 
dict directed  In  his  or  Its  favor  whenever  it 
shall  appear  from  the  testimony  tiiat  the  par- 
ty was  entitled  to  have  such  motion  granted." 
At  the  close  of  the  evidence  on  the  trial  of 
the  case,  defendant  moved  that  a  verdict  be 
directed  in  its  favor,  and  thereby.  In  that  re- 
i^>ect,  brought  itself  within  the  terms  of  this 
statute. 

1.  Appellant  contends  that  this  statute  is  un- 
constitutional; that  It  violates  the  provisions 
of  the  constitution  which  guaranty  the  right 
of  trial  by  Jury.  We  cannot  so  hold.  If  the 
plaintiff  is  given  a  Jury  trial  as  the  constitu- 
tion requires,  and  he  fails  to  produce  any  evi- 
dence which  will  sustain  a  verdict  in  bis  fa- 
vor, the  court  may,  without  contravening  the 
constitution,  order  a  verdict  for  defendant 
We  see  no  reason  why  the  legislature  may 
not  empower  the  court  to  make  such  order 
nunc  pro  tunc  at  a  subs^uent  time,  and  even 
after  an  unwarranted  and  invalid  verdict  has 
been  recorded,  if  the  court  refused  to  make 
the  order  when  moved  for  at  the  proper  time 
at  the  close  of  the  tilaL 

2.  The  defendant  moved  for  a  new  trial  on 
several  statutory  grounds,  but  nowhere  in  its 
motion  papers  asked  that  it  have  judgment 
notwithstanding  the  verdict,  and  yet  the  court 
awarded  it  this  relief.  This,  appellant  con- 
tends, is  improper.  On  the  other  hand,  re- 
spondent contends  that  this  practice  is  author- 
ized by  the  above  statute.  It  must  be  admit- 
ted that,  taken  literally,  the  statute  would 
seem  at  first  glance  to  warrant  respondent's 
contention.  It  provides  that  "the  trial  court 
on  motion  that  judgment  be  entered  notwith- 
standing the  verdict  oi  in  motion  for  a  new 
trial,  shall  order  judgment  to  be  entered  in  fa- 
vor of  the  party  who  was  entitled  to  tiave  a 
verdict  rendered  in  his  or  its  favor."  It  fur- 
ther provides  that  on  appeal  from  an  order 
granting  or  denying  a  new  trial  the  supreme 
court  may  order  judgment  for  the  party  for 
whom  a  verdict  should  have  been  so  ordered. 
The  motion  fora  new  trial  may  be  made  solely 
on  the  ground  of  newly-discovered  evidence,  or 
error  of  law  occurring  on  the  trial,  or  on  some 
other  ground  which  in  no  manner  questions 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  rendered.  Can  it  be  that,  without  the 
slightest  suggestion  in  the  moving  impers  that 
the  evidence  is  not  sufficient  to  sustain  the 
verdict,  the  moving  party  may,  on  the  hearing 
of  such  motion,  spring  an  informal  verbal  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict? Or  may  the  party  even  wait  until  the 
case  is  brought  to  this  court  by  an  appeal 
from  an  order  granting  or  denying  such  a  mo- 
tion for  a  new  trial,  and  then  for  the  first 
time  in  the  motion  suggest  tliat  on  the  evl- 
dMice  his  motion  made  on  the  trial  that  a  ver- 
dict be  ordered  In  his  favor  should  have  been 
granted?  The  legislature,  if  It  sees  fit  to  do 
■o,  has  the  power  to  prescribe  such  an  irreg- 
ular method  of  practice,  which  offers  a  pre- 
mium to  the  one  party  to  take  the  court  and 
the  other  i)arty  by  surprise.     But  unless  this 


is  clearly  the  Intention  of  the  leglsiatnre-  the 
statute  should  not  be  so  construed.  We  can- 
not hold  that  the  legislature  intended  so  rad- 
ical and  ill-advised  a  change  in  the  practice. 
On  the  contrary,  we  must  hold  that  It  sim- 
ply Intended  to  permit  the  party  to  include 
in  his  motion  for  a  new  trial  a  motion  for 
judgment  notwithstanding  the  verdict,  by  giv- 
ing proper  notice  thereof  in  his  moving  pa- 
pers. And,  U  his  motion  for  judgment  is  de- 
nied, he  may  have  it  reviewed  on  an  appeal 
from  an  order  denying  or  granting  a  new  trial. 
It  follows  from  this  that  the  order  appealed 
from  must  be  reversed.  Whether  there  was 
any  evidence  to  sustain  the  verdict  we  need 
not  contf  der.  We  are  very  clearly  of  the  opin- 
ion that  the  evidence  was  not  so  strongly  in 
favor  of  the  verdict  that  under  the  rule  of 
Hicks  V.  Stone,  13  Minn.  431  (OU.  39S),  the 
trial  court  could  not.  In  its  discretion,  have 
granted  a  new  trial.  But  on  account  of  the 
state  of  the  moving  papers  the  court  should 
not,  in  any  event,  liave  gone  further,  and  or- 
dered judgment  for  defendant.  Under  the 
circumstances  this  court  should  grant  a  new 
trial,  as  that  is  as  far  as  the  court  below 
should  have  gone  on  the  moving  papers. 

3.  Respondent  contends  that  the  order  ap- 
pealed from  is  not  an  appealable  order.  This 
would  undoubtedly  be  true  if  the  order  had 
not  been  made  as  the  disposition  of  a  motion 
for  a  new  trial.  We  are  of  the  opinion  that 
the  legislature  by  the  statute  above  quoted 
intended  to  permit  the  motion  for  judgment 
notwithstanding  the  verdict  and  the  motion 
for  a  new  trial  to  be  blended  together,  both 
in  the  court  below  and  on  the  appeal,  and  to 
make  the  order  for  judgment  in  such  blended 
motion  appealable  in  the  same  manner  as  an 
order  totally  denying  the  blended  motion  or 
an  order  granting  a  new  trial  In  it  Tills  dis- 
poses of  the  case.  Order  reversed,  and  a  new 
trial  granted. 


WRAX  V.  CLARK  et  aL 

(Supreme  Court  of  Minnesota.     May  5,  1896.) 

Tax  Salb — Unditidbd  Interest— AsBiONMEjrT  of 
Tax  Titlb. 

1.  0.  owned  an  undivided  pne-half  of  a  cer- 
tain tract  of  land,  wliich  was  taxed  in  the  name 
of  his  grantors,  he  never  having  recorded  his 
deed.  He  also  held  a  void  tax  deed  on  th( 
otiier  one-half,  which  was  separately  taxed  in 
ilia  name.  Tue  tax  became  delinquent,  and 
judgment  was  entered  for  the  some.  Thereup- 
on ne  paid  the  tax  on  an  undivided  one-half, 
intending  to  pay  it  on  the  former  half,  but  the 
treasurer  wrote  opposite  the  entries  as  to  the 
latter  one-half,  "Judgment,  satisfied";  the  oth- 
er half  was  sold  at  tax  sale,  bid  in  by  the  state, 
and  the  words  "Bid  in  for  state"  written  op- 
posite the  entries  as  to  that  half  in  the  judg- 
ment l>ook.  Subsequently,  C.  took  a  state  as- 
signment of  this  tax  title,  supposing  it  covered 
the  undivided  one-half  first  above  mentioned. 
Held,  it  did  not. 

2.  Beid,  further,  the  names  given  in  the  tax 
proceedings  as  those  of  the  owners  of  the  two 
undivided  halves  furnished  earmarks  by  which 
to  distinguish  the  one  half  from  the  other. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  Carlton  county; 
Charies  L.  Lewis,  Judge. 

Action  hy  Laura  L.  Wray  against  Melvln  J. 
Clark  and  the  C3ark  &  Scndder  Lumber  Oom- 
pany.  Judgment  for  plaintiff,  and  defend- 
ant lumber  company  appeals.    Affirmed. 

Gash.  Williams  &  Chester,  for  appellant 
Wilson  &  Wray,  for  respondent 

CANTY,  J.  In  a  statutory  action  to  de- 
termine adverse  claims  to  the  undivided 
one-half  of  a  certain  parcel  of  land,  plain- 
tiff had  Judgment,  and  the  defendant  lumber 
company  appeals.  In  1881  the  original  or 
patent  title  to  an  ondlvided  one-half  of  the 
land  in  controversy  was  held  by  plaintiff's 
grantors,  and  the  pther  undivided  one-half 
by  CaifTord  &  Maxfleld.  M.  J.  Clark  received 
a  void  tax  deed  to  the  first-mentioned  one- 
half,  which  he  placed  on  record,  and  that 
one-half  was  transferred  to  him  for  taxation 
on  the  auditor's  books.  The  next  year  each 
undivided  one-half  of  the  land  was  assessed 
separately.  The  taxes  remained  unpaid,  and 
each  half  was  entered  separately  in  the  tax 
judgment  book.  The  name  of  owner  given 
for  one  undivided  one-half  is  "M.  J.  Clark"; 
and  for  the  other  "Clifford  &  Maxfleld." 
The  former  half  is  mariced  "Judgment  satis- 
fied"; the  latter,  "Bid  in  for  state."  Snh- 
sequently,  Clark  took  a  state  assignment  of 

'  the  tax  title  thus  arising,  and  thereafter  con- 
veyed  It  to  appellant     The  effect  of  this 

'  tax  title  is  the  question  raised  on  this  ap- 
peal. In  May,  1882,  Clifford  &  Maxfleld  con- 
veyed their  one-half  of  the  land  to  Clark, 
but  he  did  not  place  his  deed  on  record  ontll 
November,  1882.  Ii»  September,  1883,  Clark, 
as  he  dalms,  undertook  to  pay  the  amount 
of  tax  so  entered  In  the  tax  judgment  book 
against  the  Clifford  &  Maxfleld  half,  which 
he  had  so  purchased;  but  the  treasurer,  it 
would  seem,  entered  It  as  a  payment  on  the 
midivlded  one-half  opposite  Clark's  name, 
and  mailed  the  same  "Judgment  satisfied," 
as  aforesaid.  Subsequently,  Clark  took  the 
state  assignment  of  the  tax  sale  under  that 
judgment  of  the  other  half,  as  already  stat- 
ed, supposing  it  was  on  this  llblf  on  which  he 
already  held  said  void  tax  deed,  but  which 
we  wHl  have  to  hold  was  on  bis  own  land, 
that  be  had  bought  of  Clifford  &  Maxfleld. 

Appellant  now  Insists  that,  because  Clark 
tlioaglit  be  was  paying  the  taxes  on  his  own 
half,  we  should  hold  that  he  was,  and,  be- 
cause he  thought  he  was  buying  a  tax  title 
on  plaintiff's  half,  we  should  hold  that  he 
was.  Bat  we  cannot  see  the  logic,  at  least 
of  the  latter  proposition,  or  how  we  are  go- 
ing to  order  a  nunc  pro  tunc  tax  sale,  and 
state  assignment  to  Clark  of  plaintiff's  half, 
for  the  purpose  of  correcting  the  mistakes 
both  of  Clark  and  the  county  treasurer. 
It  Is  true,  as  contended  by  appellant,  that 
the  falhire  to  state  in  the  tax  judgment  the 
name  of  the  tme  owner  does  not  affect  the 
jurisdiction  of  the  court  or  constitute  an 


Irregularity  in  the  proceedings.  McQuade  v. 
JaSt&y,  47  Minn.  326,  60  N.  W.  233.  Appel- 
lant contends  that,  for  this  reason,  the  name 
given  in  the  tax  proceedings  as  that  of  the 
owner  of  one  or  the  other  undivided  half 
cannot  furnish  an  earmark  by  which  to  dis- 
tinguish the  different  halves  from  each  oth- 
er. We  cannot  agree  with  appellant  If 
some  other  dlstinguisning  feature  existed.  It 
might  perhaps  be  more  controlling;  but,  in 
the  absence  of  any  other  more  controlling 
feature  or  circumstance  by  which  to  distin- 
guish the  one  imdlvided  half  from  the  other 
in  the  tax  proceedings,  we  are  of  the  opin- 
ion that  the  names  given  as  those  of  the 
owners  may  be  resorted  to. 

This  disposes  of  the  case,  so  that  it  is  not 
necessary  to  consider  the  other  questions 
raised.     Judgment  affirmed. 


HAWKINS  V.  IRELAND  et  aL 
(Supreme  Court  of  Minnesota.    May  8,  1896.) 

ASSIOMIIBNTS  rOR  CbSDITOKS— INJUNCTIOH— Whb.H 
ISSDSD. 

1.  An  assignment  for  the  benefit  of  credit- 
ors, under  the  insolTency  laws  of  this  state,  by 
a  debtor,  after  garnishee  proceedings  have  iieen 
commenced  against  him,  is  not  an  involantarj, 
but  a  voluntary,  assignment 

2.  A  court  of  equity  of  this  state  has  the 
power  and  will  restrain  one  of  its  own  citizens, 
of  whom  it  has  jurisdiction,  from  prosecuting 
an  action  in  a  foreign  state  or  jurisdiction, 
whenever  the  facts  of  the  case  make  it  neces- 
sary so  to  do  to  enable  the  court  to  do  justice, 
and  prevent  one  citizen  from  obtaining  an  in- 
equitable advantage  of  another. 

3.  The  defendant  Ireland  made  to  his 
wife,  the  defendant  Bliza  S.,  a  deed  of  land 
in  North  Dakota,  wliich  was  fraudulent  as  to 
bis  creditors,  and  afterwards  made  an  assign- 
ment for  the  benefit  of  his  creditors,  nnder  tiie 
insolvency  laws  of  this  state,  to  the  plaintiff. 
The  defendant  bank,  a  creditor,  became  a  par- 
ly to  the  insolvency  proceedings,  proved  its  en- 
tire debt  against  the  insolvent  in  such  proceed- 
ings, and  still  asserts  all  the  rights  of  a  cred- 
itor therein.  It  requested  the  plaintiff  to  com- 
mence an  action,  as  such  assignee,  in  the 
courts  of  North  Dakota,  against  Ireland  and 
wife,  to  recover  the  land  as  a  part  of  the  trust 
estate,  which  he  did.  Afterwards  it  com- 
menced an  action  in  such  courts  in  its  own 
name,  and  for  its  exclusive  benefit  against  the 
same  parties,  to  subject  the  land  to  the  pay- 
ment of  the  greater  part  of  its  debt  so  proved 
under  the  assignment.  All  the  parties  to  tills 
action  are  citizens  of  this  state,  and  it  does  not 
appear  that  there  are  any  nonresident  credit- 
ors of  the  insolvent  HeU,  distiuguisfaine  JenkR 
T.  Ludden,  27  N.  W.  188,  34  Minn.  4S2,  that 
the  trial  court  did  not  err  In  directing  the 
wife  of  the  insolvent  to  convey  the  land  to 
the  plaintiff,  as  such  assignee,  and  enjoining 
the  bank  from  further  prosecuting  its  suit 

Canty,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Robert  D.  RusseU,  Judge. 

Action  by  Alonzo  B.  Hawkins,  assignee  of 
Ives,  Ireland  &  Co.,  against  Amos  P.  Ireland 
and  wife  and  the  Irish  American  Bank. 
There  was  a  finding  for  plaintiff,  and  from 
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an  order  denying  It  a  new  trial  the  bank  ap- 
peals.    Affirmed. 

Rea,  Hubacbeck  &  Healy,  for  appellant.  J. 
B.  Phelps,  for  respondent. 

START,  C.  J.  The  material  facts  In  this 
case,  as  disclosed  by  the  record  and  the  find- 
ings of  fact  of  the  trial  court,  are  substan- 
tially as  follows:  The  defendant  the  Irish 
American  Bank  is  a  corporation  of  this 
state,  and  the  city  of  Minneapolis  Is  its  only 
place  of  business,  and  all  of  tbe  parties  here- 
to are,  and  have  been  during  all  the  times 
hereinafter  stated,  citizens  and  residents  of 
this  state,  and  tiaye  appeared  in  this  action. 
The  defendant  Amos  F.  Ireland  and  Arthur 
H.  Ires  for  eight  months  prior  to  February 
27,  1883,  were  partners  in  business  at  Min- 
neapolis under  the  firm  name  of  Ives,  Ire- 
land &  Co.  On  the  12th  day  of  December, 
1894,  Amos  P.  Ireland  and  the  firm,  and  each 
member  thereof,  were  insolvent,  and  on  that 
day  Ireland  caused  to  be  conveyed  to  his 
wife,  the  defendant  Eliza  S.  Ireland,  a  sec- 
tion of  land  in  the  county  of  Steele,  in  the 
state  of  North  Dakota,  then  and  for  a  long 
time  previously  owned  by  him,  and  of  the 
then  value  of  $10,000.  Tbe  pretended  consid- 
eration for  such  conveyance  was  tbe  sum  of 
$3,318,  but  the  deed  was  in  fact  made  for  the 
purpose  of  defrauding  the  creditors  of  Ire- 
land. Afterwards,  and  on  February  27, 1895, 
an  action,  in  which  garnishee  proceedings  had 
be^i  instituted,  was  pending  against  the  firm 
of  Ives,  Ireland  &  Co.,  and  on  that  day  they 
made  an  assignment,  under  the  insolvency 
laws  of  the  state,  to  the  plaintiff,  of  all  of 
their  firm  and  individual  property  wherever 
situated.  The  plaintiff  accepted  tbe  trust, 
and  promptly,  at  the  request  of  the  attorney 
of  tbe  defendant  the  Irish  American  Bank, 
commenced  an  action,  filing  a  lis  pendens, 
against  Ireland  and  his  wife,  in  Steele  coun- 
ty, N.  D.,  to  set  aside  the  fraudulent  con- 
veyance, and  have  tlie  land  applied  to  the 
payment  of  all  debts  which  might  be  proven 
against  the  estate  of  the  assignors.  This  ac- 
tion is  still  pending.  When  the  assignment 
was  made,  the  assignors  were  indebted  to  de- 
fendant the  Irish  American  Bank  in  the  sum 
of  $4,000,  one-half  of  which  was  incurred 
prior  to  tbe  making  of  tbe  deed  in  question. 
Immediately  after  the  making  of  the  assign- 
ment, tbe  bank  proved  its  full  daim  as  a 
creditor  in  the  insolvency  proceedings,  and 
lias  In  all  respects,  from  that  time  to  this, 
assumed  and  claimed  all  the  rights  of  a  cred- 
itor in  such  proceedings,  and  has  filed  peti- 
tions and  made  motions  therein.  _  Among 
others,  it  procured  an  examination  of  the  In- 
solvents in  such  proceedings  by  an  order  of 
the  court,  whereby  the  facts  were  disclosed 
in  relation  to  the  making  of  tbe  fraudulent 
deed  by  Ireland  to  his  wife.  It  has  never 
withdrawn  any  part  of  its  claim  as  proved 
against  tbe  estate  of  the  assignors,  and  ad- 
mits, in  its  answer  to  this  action,  that  it  al- 


ways has,  and  still  does,  claim  tbe  rights  of 
a  creditor  under  the  assignment  proceedings. 

After  the  plaintiff  had  commenced  bis  ac- 
tion in  North  Dakota  to  set  aside  tbe  deed, 
the  defendant  l>ank  also  commenced  an  ac- 
tion against  Ireland  and  wife  in  Steele  coun- 
ty, N.  D.,  in  tbe  nature  of  a  creditors'  bill, 
whereby  it  seeks  to  ignore  tbe  assignment, 
and  subject  the  land  in  question  to  tbe  pay- 
ment In  full  of  tbe  greater  part  of  its  claim, 
to  the  exclusion  of  the  other  creditors  of  tbe 
insolvent  The  basis  of  its  action  is  a  judg- 
ment recovered  against  Ireland  in  tbe  dis- 
trict court  of  Hennepin  county  for  $3,500.  be- 
ing a  part  of  the  same  debt  which  It  bad  pre- 
viously proved,  and  is  still  asserting  in  the 
Insolvency  proceedings.  Thereupon  tbe  plain- 
tiff, as  assignee,  brought  this  action  to  com- 
pel Mrs.  Ireland  to  convey  tbe  land  to  him, 
to  be  disposed  of  in  the  insolvency  proceed- 
ings as  a  part  of  the  trust  estate,  and  to  en- 
Join  the  further  prosecution  by  tbe  bank  of 
its  action  in  North  Dakota. 

In  its  answer  to  this  action  the  bank  al- 
leges that  on  July  20,  1885,  which  was  sub- 
sequent to  tbe  commencement  of  this  action 
against  it,  it  assigned  its  Judgment  against 
Ireland  to  W.  O.  McFadden.  The  trial  court 
found  that  McFadden  is  a  resident  of  North 
Dakota,  and,  further,  that  the  evidence  docs 
not  disclose  that  any  consideration  was  paid 
by  him  for  the  judgment,  and  that  the  ac- 
tion in  North  Dakota  is  still  being  prosecuted 
in  the  name  of  tbe  bank.  There  Is  no  cdaim 
or  suggestion  In  the  record  that  there  are 
any  creditors  of  tbe  assignors  in  North  Da- 
kota, except  McFadden,  or  anywhere  else 
outside  of  the  state  of  Minnesota,  or  that 
there  are  any  creditors  who  have  not  proved 
their  claims  in  tbe  insolvency  proceedings, 
and  become  a  party  thereto.  The  record  is 
simply  silent  as  to  these  matters. 

Tbe  trial  court,  as  conclusions  of  law,  foand 
that  the  deed  from  Ireland  to  his  wife  was 
fraudulent  and  void  as  to  creditors  of  Iretand 
and  as  to  tbe  plaintiff  as  assignee,  and  bdd 
that  Mrs.  Ireland  should  convey  tbe  land  In 
question,  to  be  disposed  of  In  the  insolvency 
proceedings,  for  the  benefit  of  sucb  creditors, 
and,  further,  tHat  the  defendant  bank  be  en- 
joined from  further  prosecuting  its  action  in 
North  Dakota.  From  an  order  denying  Its 
motion  for  a  new  trial  the  bank  appealed. 
Neither  of  the  Irelands  have  appealed.  Tbey 
submit  to  tbe  decision  of  the  court,  and  tbe 
presumption  Is  that  tbey  will  obey  its  decree, 
and  will  convey  the  land  to  tbe  plaintiff  as 
directed,  whereby  the  legal  title  to  tbe  land 
will  be  vested  in  tbe  plaintiff  as  assignee, 
for  tbe  purpose  of  the  trust  created  by  tbe 
assignment  to  him. 

The  appellant's  assignments  of  error  pre- 
sent the  general  question,  la  tbe  eonclnsion 
of  law  of  tbe  trial  court,  to  the  effect  that 
tbe  appellant  be  enjoined  from  further  pros- 
ecuting its  action  In  Steele  county,  N.  D.,  cor- 
rect? We  answer  the  question  in  the  af- 
firmative. 
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1.  The  power  of  tbe  conrt  to  thus  enjoin  the 
appellant  ia  undoubted.  AJl  tbe  parties  to  this 
action  are  citizens  of  this  state,  and  subject 
to  the  jurisdiction  of  the  court  The  facts  tliat 
tlie  land  Is  in  another  state,  and  the  action 
which  the  appellant  is  forbidden  to  further 
prosecute  la  there  pending,  do  not  affect  tbe 
question  of  the  power  of  the  court  in  the 
premises.  The  court,  in  such  a  case,  simply 
commands  its  own  citizens,  not  the  courts  of 
another  state.  A  court  of  equity  of  this  state 
bas  the  power  and  will  restrain  its  own  citi- 
zens, of  whom  it  has  jurisdiction,  from  prose- 
cuting suits  in  the  courts  of  other  states  and 
foreign  jurisdictions,  whenever  the  facts  of 
tbe  case  make  such  restraint  necessary  to  en- 
able the  c-jurt  to  do  justice,  and  prevent  one 
citizen  from  obtaining  an  inequitable  advan- 
tage over  other  citizens.  "The  court  acts  In 
petsonam,  and  will  not  suffer  any  one  within 
Its  reach  to  do  what  is  contrary  to  its  no- 
tions of  equity,  merely  because  the  act  to  be 
done  may  be,  in  point  of  locality,  beyond  its 
Jurisdiction."  Phelps  v.  McDonald.  90  U.  S. 
298;  Cole  v.  Cunningham,  133  U.  S.  107.  10 
Snp.  Ct  268;  Cunningham  v.  Butler,  142 
Mass.  47,  6  N.  E.  782,  and  56  Am.  Rep.  663, 
and  note.  No  general  rule  can  be  laid  down 
a.^  to  when  and  when  not  the  court  ought  to 
ixercise  this  power,  and  enjoin  a  party  from 
prosecuting  a  suit  in  a  foreign  jurisdiction. 
Each  case  must  be  ruled  by  Its  own  facts.  If 
tbey  show  tbat  it  is  necessary  and  equitable 
to  exercise  the  power  in  the  orderly  adminis- 
tration of  Justice,  the  court  should  enjoin  the 
party,  otherwise  not 

2.  The  practical  question,  then,  in  this  case 
is,  do  the  facts  of  this  case  justify  the  ac- 
tionof  the  trial  court  In  exercising  this  power? 
Tbe  appelant  claims.  In  substance,  that  it 
ironld  be  inequitable  to  enjoin  it  from  prose- 
cuting its  action  to  subject  the  land  in  ques- 
tion to  the  payment  of  its  demand  against  the 
insolvent,  because  it  would  result  In  depriv- 
ing it  of  its  right  to  thus  secure  payment  ot 
its  daim,  without  any  corresponding  benefit 
to  the  plaintiff.  If  this  reason  is  supported 
by  tbe  facts  and  htw  of  this  case,  it  affords  a 
conclusive  n^atire  answer  to  the  questicn, 
(or  in  such  a  case  It  would  be  Inequitable  to 
exercise  the  power.  The  argument  of  the  ap- 
pellant in  sapi>ort  of  its  conclusion  is,  briefly 
indicated,  that  the  assignment  to  the  plaintiff 
was  an  Involtrntary  one;  hence  no  title  to 
any  prc^erty  of  the  insolvents  situated  out  of 
tbe  state  ever  passed  to  the  plaintiff  as  as- 
Eignee;  that  in  any  event,  the  assignment 
bas  no  extraterritorial  force,  and  that  the  ti- 
tle of  the  assignee  to  the  land  In  question  will 
not  l>e  recognized  by  the  courts  of  North  Da- 
liota  as  against  any  creditor  of  the  insolvent, 
whether  resident  or  nonresident  This  argu- 
Bi«nt,  in  view  of  the  special  facts  of  this  case, 
la  largely  an  abstraction,  and  rests  in  a  meaa- 
nre  upon  a  misconception  of  the  law.  The 
asfclgnment  to  the  plaintiff  is  not  an  invcdun- 
taiy  one,  which,  like  an  execution,  has  no  ex- 
craterritorlai  force,  bat  It  is  a  voluntary  as- 


signment for  the  benefit  of  creditors.  This 
proposition  has  been  assumed  to  be  ccorect  in 
several  cases  in  ibis  court  May  v.  Walker, 
35  Minn.  194,  28  N.  W.  25Z;  Covey  v.  CuUer, 
55  Minn.  18,  56  N  W.  256.  It  is  an  admitted 
rule  that  general  voluntary  assignments  for 
the  benefit  of  creditors,  valid  by  the  laws  of 
the  state  where  made,  pass  the  title  of  the 
assignor's  personal  property  wherever  situat- 
ed, as  against  subsequent  attaching  creditors 
or  lienors,  unless  their  operation  is  limited  or 
restrained  by  tne  operation  of  some  local  law 
or  policy  of  the  state  where  situated.  Covey 
V.  Cutler,  55  Minn.  18,  56  N.  W.  255.  But,  as 
to  the  assignor's  real  estate  located  in  a  state 
other  than  the  one  of  his  domicile  and  where 
the  assignment  is  made,  the  manifest  weight 
of  autliority,  at  least  as  to  the  number  of  the 
cases,  is  to  the  effect  that  the  assignment 
does  not  pass  the  title  to  the  real  estate  as 
against  sul>8equent  attaching  creditors.  Such 
an  assignment  when  executed  and  acknowl- 
edged and  recorded  in  conformity  with  the 
laws  of  the  state  where  the  real  estate  Is 
situated,  passes  the  title  thereto  as  against 
the  assignor  and  his  heirs.  Stahl  v.  Mitch- 
ell, 41  Minn.  325,  43  N.  W.  886.  Why  It 
should  not  also  pass  such  title  as  against  sub- 
sequent attaching  creditors  and  lienors,  pre- 
cisely as  In  the  case  of  an  assignment  of  per- 
sonal property,  it  is  difficult  on  principle  to 
say.  The  usual  reason  given  for  the  distinc- 
tion between  the  two  cases  is  that  each  state 
has  a  fundamental  policy  as  to  the  tenure  of 
land  within  Its  limits,  and  the  title  and  dis- 
position thereof  must,  of  necessity,  be  sub- 
ject exclusively  to  its  laws.  This  is  true,  but 
it  does  not  seem  to  be  a  satisfactory  rea- 
son for  the  distinction.  The  validity  of  ev- 
ery conveyance  of  real  estate  must  depend  up- 
on the  laws  of  the  state  where  the  land  Is 
situated;  but,  when  a  transfer  of  real  estate 
is  in  the  form  of  a  voluntary  assignment  for 
the  benefit  of  creditors,  and  Is  executed,  ac- 
knowledged, and  recorded  in  accordance  with 
the  laws  of  the  state  where  the  land  Is  sit- 
uated, and  It  contravenes  neither  the  public 
policy  nor  the  laws  of  such  state,  why  should 
it  not  convey  tbe  title  as  against  subsequent 
creditors  precisely  as  an  ordinary  deed  abso- 
lute in  Its  terms  would,  or  an  assignment  of 
movables?  Bentley  v.  Whlttemore,  19  N.  J. 
BJq.  467.  It  is  not,  however,  our  purpose  to 
decide  the  question  here  suggested,  because, 
for  the  purposes  of  this  case,  we  assume  the 
rule  to  be  that  an  assignment  for  the  benefit 
of  creditors  does  not,  as  against  the  creditors 
of  the  assignor,  pass  the  title  to  his  real  es- 
tate situated  in  a  state  other  than  the  one 
where  the  assignment  is  made.  Therefore, 
except  for  the  special  facts  of  this  case,  we 
should  hold  that  the  trial  court  erred  in  en- 
joining the  appellant  from  prosecuting  its  ac- 
tion, for,  If  the  appellant  was  not  a  party  to 
the  Insolvency  proceedings,  and  equitably  es- 
topped from  claiming  adversely  to  the  plain- 
tiff as  assignee,  and  if  there  was  a  fair  prob- 
ability that  tiie  only  result  of  its  being  so  eb' 
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Joined  would  be  tbat  some  nonresident  cred- 
itor would  seoore  the  land,  and  not  the  plain- 
tiff, then  clearly  it  woiild  be  inequitable  to  bo 
enjoin  the  appellant  But  this  case  Is  the 
reverse  of  the  one  supposed,  as  shown  by  the 
special  facts  we  have  already  stated,  and 
which  need  not  be  here  repeated.  It  is  suffi- 
cient to  say  that  the  fair  conclusion  from 
such  facts  Is  that  the  appellant  requested  the 
plaintiff  to  take  the  necessary  stq)8  to  secure 
the  land  in  question  for  the  benefit  of  all  of 
the  creditors  of  the  insolyent,  and  tliat  he 
did  so;  that  It  is  a  party  to  the  insolvency 
proceedings,  and  has  actively  participated  In 
the  management  of  the  same,  and  still  asserts 
its  right  to  share  In  the  assigned  estate  pro 
rata  to  the  full  amount  of  its  claim;  that 
the  land  In  question  will  be  conveyed,  pur- 
suant to  th<>  order  of  the  court,  to  the  plaln^ 
tiff  by  the  person  who  holds  the  legal  title 
in  trust  for  the  insolvent's  creditors;  that,  so 
far  as  aught  appears,  if  the  appellant  is  en- 
joined, all  of  the  creditors  will  share  equally 
in  the  land.  These  facts  equitably  estop  the 
appellant  from  claiming  the  land  adversely  to 
the  plaintiff,  and  thereby  embarrass,  if  not 
defeat,  him  in  his  efforts  to  secure  tlie  land 
for  the  creditors.  Obafee  v.  Bank,  71  Me. 
514. 

We  base  our  decision  upon  this  ground,  and 
the  special  facts  of  this  case.  In  view  of  such 
facts,  it  would  have  been  inequitable,  and  a 
wrong  to  the  other  creditors  of  the  Insolvent, 
If  the  trial  court  had  refused  to  enjoin  the 
appellant  This  Is  so,  even  if  it  be  conceded 
that  it  is  not  entirely  certain  that.  If  the  ap- 
pellant is  enjoined,  the  plaintiff  will  secure 
the  land;  for,  under  the  circumstances  of  this 
case,  the  plaintiff,  and  not  the  appellant,  Is 
entitled  to  the  benefit  of  any  fair  doubt  In 
the  premises. 

The  case  of  Jenks  v.  Ludden,  34  Minn.  482, 
27  N.  W.  188,  relied  upon  by  the  appellant, 
is  not  in  conflict  with  the  conclusion  we  have 
reached.  As  already  suggested,  whether  a 
court  will  exercise  its  power  to  restrain  a  cit- 
izen of  this  state  from  prosecuting  an  action 
in  another  state  depends  uiran  the  facts  of 
each  particular  case.  Now  the  case  at  bar 
and'  that  of  Jenks  v.  Ludden  in  their  facts 
are  the  reverse  of  each  other.  In  the  latter 
case  the  defendant  s  citizen  of  this  state,  se- 
cured a  first  lien  by  attachment  of  the  land 
of  the  assignors  in  the  state  of  Wisconsin, 
and  another  creditor,  a  citizen  of  the  latter 
state,  secured  in  like  manner  a  second  lien 
on  the  same  land.  After  these  liens  were  se- 
cured, the  assignors,  citizens  of  this  state, 
made  an  assignment  for  the  benefit  of  their 
creditors  under  our  insolvency  laws.  They 
were  Indebted  to  nonresident  creditors.  In- 
cluding $10,000  to  citizens  of  Wisconsin,  In 
the  sum  of  540,000.  The  defendant  never  In 
any  manner  became  a  party  to  the  Insolvency 
proceedings,  or  in  any  manner  asserted  any 
claim  against  the  estate  of  the  insolvents  In 
the  hands  of  their  assignee.  Upon  these  facts 
the  assignee  commenced   an  action  In   the 


courts  of  this  state  to  restrain  the  defendant 
from  prosecuting  his  attachment  suit  in  Wis- 
consin, and  this  court  held  that  he  ought  not 
to  be  so  restrained,  for  the  conclusive  reason 
that  It  was"  apparent  that  the  only  result  of 
such  action  would  be  to  deprive  the  defend- 
ant of  his  lien,  lawfully  obtained  before  the 
assignment  was  made,  without  any  benefit 
to  tlie  assignee,  because  our  Insolvency  laves 
would  not  operate  to  dissolve  the  attachment 
of  the  Wisconsin  creditor,  secured  before  the 
assignment  was  made,  and.  If  the  defendant 
could  not  proceed  with  his  attachment,  the 
land  would  fall  to  the  Wisconsin  creditor. 
"The  effect  would  be  merely  to  injure  one  of 
our  own  citizens,  without  accomplishing  any 
benefit  to  other  domestic  creditors." 

3.  It  Is  immaterial  whether  McFadden  paid 
any  consideration  for  the  Judgment  There 
Is  no  claim  that  he  was  a  purchaser  In  good 
faith  without  notice,  for  It  Is  an  admitted  fact 
that  he  purchased  pendente  lite.  He  is  there- 
fore bound  by  the  result  of  this  action.  Or- 
der affirmed. 

CANTY,  J.  (dissenting).  I  cannot  concur 
in  the  foregoing  opinion.  It  Is  true  that  there 
are  many  cases  where,  as  between  residents 
of,  or  persons  in,  this  state,  a  court  of  equity 
can  compel  a  conveyance  of  real  estate  sitn- 
ated  in  some  other  state,  and  can  compel  or 
enjoin  the  performance  of  some  other  act  as 
to  the  same.  But  this  Jurisdiction  should  not 
be  exercised  where  It  is  as  likely  to  prove 
abortive  as  it  is  In  the  class  of  cases  to  which 
the  present  case  belongs.  In  nine  cases  out 
of  ten,  it  will  result  in  a  waste  of  time  and 
energy,  and  bring  the  authority  of  the  courts 
of  this  state  into  contempt,  to  try  to  seize. 
In  this  Indirect  manner,  real  estate  situated 
In  other  states,  to  be  applied,  through  as- 
signment proceedings  here,  to  the  payment 
of  the  debts  of  the  insolvent  There  is  such 
an  almost  universal  and  total  want  of  comity 
between  the  states  in  this  respect  that  the 
courts  of  the  state  where  the  land  is  situated 
win  aid  every  creditor  who  can  dodge  the 
jurisdiction  of  our  courts  over  his  person  to 
appropriate  the  land  to  the  payment  of  his 
individual  debt.  When  the  action  in  this 
state  is  brought,  and  even  when  It  is  tried,  it 
is  impossible  to  tell  whether  the  court  has 
corralled  all  the  creditors  or  not,  and  It  wlU 
usually  turn  out  that  it  has  not,  but  that 
some  have  escaped,  who  will  seize  the  land 
In  the  state  where  it  is  situated,  and  set  the 
court  of  this  state  at  defiance.  No  case  has 
been  cited  sustaining  any  such  an  action  as 
this.  The  case  of  Chafee  v.  Bank,  71  Me. 
514,  was  very  different.  There  the  action 
was  brought  In  the  court  of  the  state  whore 
the  land  is  situated,  and  was  not,  as  Is  this 
case,  an  attempt  to  cut  thnt  court  out  of  Its 
jurisdiction.  But  even  that  case  recognizes 
a  comity  which,  so  far  as  I  can  ascertain,  no 
other  court  has  recognized.  That  such  comi- 
ty should  universally  exist,  will  not  justify 
the  holding  of  the  majority  In  this  case. 
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In  re  OPENING  LINWOOD  PLACE. 

PUTNAM  et  al  ▼.  SECOND  JUDICIAL 
DISTRICT  COUBT  OP  RAM- 
SEY COUNTY  et  al. 
(Sapreme  Conrt  of  Minnesota.     May  8,  1896.) 

M USICIPAI.Ck>IlFOIUlTIOKfl--AsBBSSMENTS  FOrLoCAL 

Iupkotehests—Dkfesses— Statutes — Rkpeai.. 

1.  The  charter  of  the  city  of  St.  Paul  pro- 
rides  that  wheneyer  an  assessment  for  a  local 
improTement,  upon  the  real  estate  benefited,  is, 
for  any  cause,  set  aside  by  the  court,  the  prop- 
erty may  be  reassessed.  Such  an  assessineut 
was  made  on  the  property  of  the  appellants, 
and,  as  to  a  part  thereof,  the  assessment  was 
set  aside  by  the  coart,  on  the  application  of 
the  owners,  and  as  to  the  balance  the  city  re- 
funded to  the  owners  the  amount  paid  by  them 
on  sncb  assessment.  The  refund  was  made 
and  accepted  apon  the  mutual  understanding 
of  both  parties  that  the  assessment  was  void. 
Held,  in  proceedings  for  a  reassessment  of  such 
property,  that  the  fact  that  the  original  assess- 
ment iras  not  formally  set  aside  by  the  court 
as  to  the  whole  property  was  not  a  defense  as 
to  such  owners. 

2.  The  amendment  to  the  constitution  pro- 
bibiting  special  legislation,  and  providing  that 
Ci-neral  laws  shall  be  nniform  in  their  opera- 
tion, does  not  impart  to  general  laws,  touching 
any  of  the  subjects  as  to  which  Bi>ecial  legisla- 
tion is  prohibited,  a  repealing  effect  they  would 
Dot  have  without  it,  or  change  existing  rules  of 
(tatutorx  constmction  as  to  repeals  by  impli- 
cation, or  render  such  general  laws  invalid  un- 
less they  repeal  all  prior  special  laws  relating 
to  the  same  subject  Whether  such  special 
laws  shall  be  repealed,  and,  if  so,  when  and 
bow,  are  niatters  left  by  the  amendment  to  the 
discretion  of  the  legislature. 

3.  Held,  accordingly,  that  the  special  pro- 
TiQona  of  the  charter  of  the  city  of  St.  Paul 
proTidins  the  method  of  making  and  collecting 
reasseBsments  were  not  repealed  by  chapter 
200,  Gen.  Laws  1893. 

(Syllabos  by  the  Conrt) 

Certiorari  by  E.  E.  Putnam  and  others  to 
reTiew  a  judgment  of  the  district  court  Cor 
the  Second  Judicial  district  affirming  the  re- 
taseesment  of  real  estate  for  a  local  Im- 
proyemeat.    Judgment  affirmed. 

Samtiel  A.  Andertson,  for  petitioners.  B.  J. 
Darragh  and  Herman  W.  Phillips,  for  re- 
spondents. 

START,  C.  J.  This  matter  comes  here  by 
certiorari  to  review  the  judgment  of  the  dis- 
trict conrt  of  Ramsey  county  affirming  the 
icaaeessment  of  the  real  estate  of  the  ob- 
jectors benefited  for  the  damages  awarded 
on  the  condemnation  by  the  city  of  St  Panl 
of  land  for  opening  of  Llnwood  Place,  a  pub- 
lic street  of  the  city.  In  1892  the  city  con- 
demned for  this  purpose  lot  13,  Kenwood 
T<>rrace,  and  took  possession  thereof.  The 
award  of  damages  for  such  taking  was  $5,- 
HiO,  which  sum  was  assessed  on  the  proper- 
ty bmeflted.  A  portion  of  the  owners  of  the 
property  so  assessed  paid  the  amount,  but 
others  did  not;  and  the  city  treasnrer  ap- 
plied to  the  district  conrt  for  judgment 
againat  the  delinquent  property.  Judgment 
was  entered  by  default  against  portions  of 
the  property,  and  objections  were  ffied  as  to 
the  balance.    The  objections  were  sustained. 


and  the  assessment  of  the  property  as  to 
which  objections  were  filed  was  set  aside 
by  the  court,  on  the  ground  that  the  award 
of  damages  for  the  taking  of  the  lot  was 
Inralid.  The  city,  acting  upon  the  decision 
of  the  court,  and  assuming  that  the  entire 
assessment  was  void,  refunded  to  the  sev- 
eral owners,  who  had  not  bo  contested  and 
procured  the  setting  aside  of  the  assess- 
ment as  to  their  property,  the  sums  which 
they  had  paid,  or  for  which  their  property 
was  sold  on  the  default  judgments.  The 
trial  court  fotmd,  and  the  finding  Is  sustain- 
ed by  the  evidence,  that  the  money  so  re- 
funded was  paid  by  the  city,  and  accepted 
by  the  property  owners,  on  the  theory,  un- 
derstood by  both  parties,  that  the  assess- 
ment was  void.  Thereupon  the  city,  by  Its 
board  of  public  works,  commenced  the  pres- 
ent reassessment  proceedings.  The  notice 
therefor  stated  that  the  board  would  meet 
to  make  a  reaward  of  damages  for  the  lot 
taken,  and  for  a  reassessment  of  benefits. 
The  board  awarded  $5,000  as  damages  for 
the  taking  of  the  lot,  the  precise  sum  pre- 
rlously  awarded  for  the  same  purpose,  and 
reassessed  the  benefits  on  that  basis.  After 
this  reassessment,  this  court,  in  the  case  of 
James  t.  St  Paul  City,  58  Minn.  459,  60  N. 
W.  21,  held  that  the  original  award  of  dam- 
ages was  valid.  As  to  all  of  the  property  of 
the  objectors  involved  in  this  proceeding, 
the  owners  thereof,  prior  to  such  reassess- 
ment, either  procured  the  original  assess- 
ment to  be  set  aside  by  the  court  as  void, 
or  received  from  the  city  the  amount  of  the 
assessment,  upon  the  understanding  already 
stated. 

1.  The  objectors  claim  that  the  attempt  of 
the  board  to  recondemn  the  lot  was  a  nulli- 
ty, and  that  the  notice  of  reassessment  of 
benefits  was  void,  because  It  purported  to 
be  a  notice  for  recondemnation  and  reaward 
of  damages,  as  well  as  a  notice  of  reassess- 
ment of  benefits.  The  objections  are  not 
well  taken,  for  the  reaward  of  the  damages, 
the  first  award  being  valid,  was  a  harmless 
irregularity  at  most,  for  it  resulted  In  no 
Increase  of  the  reassessment  on  the  property 
of  the  objectors.  The  statute  expressly  pro- 
vides that  no  error  or  irregularity  shall  pre- 
vent a  reassessment  to  the  extent  of  bene- 
fits conferred.  Sp.  Laws  1887,  c.  7,  subc.  7, 
tit  1,  i  61. 

It  Is  furtherclalmed  that  the  reassessment  is 
void  because  the  original  assessment,  as  to  a 
part  of  the  property  of  the  objectors,  has 
never  been  set  aside  by  the  court,  and,  until 
so  set  aside,  M  could  not  be  ignored.  The 
short  answer  to  this  daim  Is  the  fact,  al- 
ready stated,  that,  ae  to  all  of  the  property 
of  the  objectors,  the  original  assessment  was 
either  set  aside  by  the  court  at  the  instance 
of  the  owners,  or  the  amount  of  the  assess- 
ment was  refunded  to  them  by  the  city,  and 
accepted  by  them,  upon  the  concession  of 
both  parties  that  the  assessment  was  void. 
Hence  they  are  equitably  estopped  from  now 
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claiming,  for  the  purpose  of  defeating  the 
reasseesment,  that  the  original  was  not  form- 
ally Bet  aside  by  the  court. 

2.  The  last  claim  of  the  objectors  is  that 
chapter  206,  Laws  1893,  repealed  aU  of  the 
special  statutory  provisions  contained  in  the 
charter  of  the  city  ot  St  Paul,  under  which 
the  reassessments  in  this  case  were  made. 
The  act  of  1893  is  a  general  law,  and  section 
2  thereof  provides  that,  whenever  any  as- 
sessment for  local  improvements  undertaken 
by  any  municipal  oorx>oration  of  this  state 
shall  be  set  aside,  the  cost  of  such  improve- 
ment may  be  reassessed  in  the  manner  pro- 
vided in  the  act.  Then  follow  provisions  re- 
lating to  the  procedure  for  malting  and  col- 
lecting such  reassessments.  The  act  con- 
tains no  repealing  clause,  and  It  does  not 
purport  to  repeal  any  existing  laws.  At  the 
time  the  act  was  passed,  there  were  munici- 
pal corporations  in  the  state  having  no  pow- 
er to  make  reassessments  for  local  improve- 
ments, while  others  had  such  power  by  vir- 
tue of  the  provisions  contained  in  their  ohar- 
ters,  which  were  special  laws,  and  had  no 
application  except  to  sudi  municipal  corpo- 
rations. Such  was  the  case  with  the  dty  of 
St  Paul.  The  rule  Is  well  settled  that  a  gen- 
eral statute,  without  negative  words  or  posi- 
tive repugnancy,  will  not  repeal,  by  implica- 
tion, the  provisions  of  an  existing  prior  spe- 
cial one.  It  Is  (wly  when  it  appears  that 
such  is  the  intention  of  the  legislature  that 
statutes  of  a  general  nature  repeal,  by  impli- 
cation, charters  and  special  acts  passed  for 
the  benefit  of  particular  munlcipalitiee.  The 
intention  of  the  legislature  that  a  general 
law  should  have  the  effect  to  repeal  by  im- 
plication a  prior  act  is  less  readUy  to  be 
implied  where  such  act  is  a  part  of  a  munici- 
pal charter,  presumably  enacted  with  re- 
gard to  the  wants  of  a  particular  locality, 
than  if  the  act  were  general.  It  is  urged  mi 
behalf  of  the  objectors  that  the  amendment 
to  the  constitution  forbidding  special  legisla^ 
tion  renders  this  rule  oi  statutory  construc- 
tion as  to  repeals  by  implication  inapplicable 
to  this  case.  The  argument  is  that  if  chap-- 
ter  206  does  not  apply,  either  expressly  or  by 
necessary  implication,  to  cities  having  spe- 
cial chapters  covering  the  subject  of  reas- 
sessments tor  local  improvements,  it  would 
not  be  general  and  of  uniform  operation 
throughout  the  state;  therefore  an  intention 
on  the  part  of  the  legislature  to  except  such 
cities  will  not  be  imputed,  since  it  would 
make  the  law  a  nullity.  This  presents  an 
Important  question.  The  proposition  urged 
seems  to  find  support  in  what  is  said  In  the 
cases  of  Bowyer  v.  Camden,  50  N.  J.  Law,  87, 
11  Atl.  137;  Hoetzel  v.  East  Orange,  50  N. 
J.  Law,  354,  12  AtL  911.  The  cases  cited, 
however,  differ  from  the  one  at  bar,  in  that 
the  lavra  under  consideration  in  those  cases 
expressly  repealed  all  inconsistent  legisla- 
tion. If  a  general  law  (containing  no  repeal- 
ing clause)  which  in  any  manner  relates  to 
matters  which  are  already  provided  for  by 


special  charters  of  the  mimicipalltles  of  the 
state,  which  antedate  the  constitutional 
amendment  must  be  held  to  rq;>e8i  pro  tan- 
to,  by  implication,  such  fecial  charters,  the 
result  will  be  great  confusion  and  serious  in- 
jury to  public  and  private  interests,— a  result 
certainly  not  Intended  by  the  framers  of  the 
amendment  Such  a  result  must  be  avoid- 
ed if  it  can  l>e  done  by  any  practical  and  rea- 
8<Hiable  construction.  The  amendment  of 
1881  added  two  new  secticms  (33  and  34)  to 
article  4  of  the  constitution.  Section  33  pro- 
hibited the  legislature  from  enacting  any 
special  law  as  to  certain  specified  subjects, 
and  section  34  was  in  these  words:  "The 
legislature  shall  provide  general  laws  for  the 
transaction  of  any  business  that  may  be  pro- 
hlUted  by  section  one  (1)  of  this  amendment, 
and  such  laws  shall  be  uniform  In  their 
operatioQ  throughout  the  state."  By  the 
amendment  proposed  in  1891,  aad  adopted  in 
1892,  section  83  (the  section  1  referred  to 
in  section  34)  was  materially  changed;  and, 
while  there  was  no  direct  amendment  of  sec- 
tion 34,  its  subject-matter  is  included  in  a 
modified  form  in  the  amendment  to  section 
33.  This  section,  as  it  now  stands,  dedares 
that  no  si)ecial  law  shall  be  enacted  where 
a  general  law  can  be  made  ai^llcable,  and 
prohibits  special  legislation  as  to  an  in- 
creased number  of  subjects,  and  concludes 
with  a  proviso  in  these  words:  "That  the 
inhibitions  of  local  or  special  laws  in  this 
section  shall  not  be  construed  to  prevent  the 
passage  of  general  laws  on  any  of  the  ex- 
cepted subjects  enumerated.  The  legislature 
may  repeal  any  existing  special  or  local  law, 
but  shall  not  amend,  extend,  or  modify  any 
of  the  same."  Whether  or  cot  the  first  sen- 
tence of  this  proviso  was  int«ided  to  take 
the  place  of  the  mandatory  provision  of  sec- 
tion 34  as  to  the  duty  of  the  legislature  to 
proceed  and  enact  general  laws  as  to  all  of 
the  prohibited  subjects,  or  to  what  extent 
section  34  was  superseded  by  section  33  as 
amended  in  1892,  are  questions  we  need  not 
stop  to  answer.  But  the  last  prorision  of 
the  proviso  is  significant  for  it  deals  with 
the  subject  of  the  amendment  and  repeal  of 
then-existing  special  laws,  which  was  whol- 
ly omitted  in  sections  33  and  34  as  they  were 
originally  adopted.  The  legislature  that  pro- 
posed this  proiviso,  and  the  people  who  adopt- 
ed it  as  a  part  of  the  organic  law  of  the 
state,  must  be  presumed  to  have  had  some 
purpose  In  ordaining  it  They  cannot  be  ac- 
cused of  doing  a  useless  thing  in  reference 
to  so  Important  a  matter  as  the  amendment 
of  the  ccostitution.  If  the  necessary  legal 
effect  of  enacting  general  laws  covering  all 
of  the  prohibited  subjects  vrould  be,  ipso  fac- 
to, to  repeal  all  existing  special  laws  relat- 
ing in  any  manner  to  such  matters,  the  ex- 
press grant  or  power  to  repeal  such  laws 
would  be  wholly  unnecessary.  At  the  time 
of  the  adoption  of  these  amendments,  there 
were  a  large  number  of  cities  and  villages 
in  the  state  organized  under  separate  spe 
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dal  charters,  snlted  to  tbe  special  and  local 
needs  of  eacb  municipality.  Without  re- 
pealing Bucli  charter,  it  was  not  posmble  to 
legislate  so  that  all  municipalities  should 
have  a  uniform  govemment  But  it  all  spe- 
cial laws  and  charters  had  been  repealed  by 
the  amendments,  or  the  amendment  bad 
been  so  worded  that  legislation  would  not  be 
general  unless  that  result  was  attained,  the 
consequences  would  have  been  most  serious 
to  the  cities  and  towns  of  the  state.  Ac- 
cordingly, as  said  in  a  case  similar  in  some 
respects  to  the  one  at  bar  (State  y.  Inhab- 
itants of  Bloomfleld  Tp.  [N.  J.  Ch.]  33  Aa 
Sm),  "the  framers  of  tbe  CMistltution  did 
not  intend  to  disturb  the  past;  they  exacted 
onifonn  and  general  legislation  for  the  fu- 
ture." So,  too,  the  legislature  that  proposed, 
and  the  people  that  adc^ted,  the  amend- 
ments here  in  question,  recognized  the  then 
situation,  and  understood  the  consequences 
9f  at  once  repealing  all  special  laws.  While 
ultimate  uniformity  in  municipal  govem- 
ment  was  the  end  sought  by  the  amend- 
tnents,  the  past  could  not  be  swept  away  ab- 
ruptly. Hence,  by  the  amendment  of  1892, 
the  time  and  manner  of  repealing  such  spe- 
cial laws  were  left  to  the  discretion  of  the 
legislatoie.  The  proTision  in  section  34  to 
tbe  eftect  that  all  general  laws  must  be  nnl- 
fonn  in  their  (H)eration  is  modified  by  the 
amendment  to  section  83,  relating  to  the 
amendment  and  repeal  of  existing  special 
laws;  and  tbe  two  must  be  read  together, 
and  construed  la  the  light  of  the  exact  situa- 
tion of  the  cities  and  towns  of  the  state  at 
the  time  of  their  adoption.  So  considering 
tbem,  it  la  clear  that  these  amendments  do 
not  impart  to  general  laws,  touching  any  of 
the  subjects  as  to  which  special  legislation 
IS  prohiMted,  a  repealing  eCtect  th^  would 
not  hare  without  them,  or  change  the  exist- 
ing rules  of  statutory  ccmstructlon  as  to  re- 
peals by  implicatlMi,  or  render  such  general 
laws  Invalid,  tmless  they  repeal  all  prior  spe- 
cial laws  relating  to  the  same  subject 
Whether  such  special  laws  shall  be  repealed, 
and,  if  so,  when  and  bow,  are  matters  left 
bf  the  amendments  to  tbe  legislature.  Tbe 
ronstitutlon  of  the  state  of  Pennsylvania,  as 
to  special  legislation,  is  similar  to  ours,  ex- 
c^t  it  contains  no  express  declaration  that 
all  general  laws  shall  be  uniform  in  their 
application  throughout  the  state.  In  the 
case  of  Evans  v.  Phlllipl,  U7  Pa.  SL  226,  11 
AtL  630,  it  was  held  that  the  constitution 
prohibiting  special  leglslatiMi  changed  no 
roles  relative  to  repeal  by  legislation  of  local 
laws  existing  when  it  was  adopted;  that  it 
was  not  its  intuit  and  meaning  that  all  fu- 
ture general  legislation  should  be  condition- 
ed on  the  repeal  of  such  local  laws;  and, 
further,  that  a  statute  general  in  form  is 
not  to  be  regarded  as  special  simply  because 
of  the  intervention  of  some  unrepealed  local 
statnte,  which  prevents  it  from  having  gen- 
eral effect.  See  further,  on  this  subject,  on 
tbe  repeal  of  a  local  law  by  a  general  law 


relating  to  the  same  subject,  tbe  cases  of 
BeU  V.  Allegheny  Co.,  149  Pa.  St  381,  24  AtL 
209,  and  McCleary  v.  AUegheny  Co.,  163  Pa. 
St  578,  30  Att  120. 

Our  conclusion  is  that  the  question  of  tbe 
repeal  of  the  cliarter  of  the  city  of  St  Paul 
relating  to  reassessments,  by  chapter  206, 
Laws  1893,  is  to  be  determined  by  the  rules 
of  statutory  construction  as  to  repeals  by 
implication.  Now,  if  we  read  tbe  provisions 
of  the  general  law  here  in  question  in  con- 
nection with  the  provisions  of  the  cliarter  of 
tbe  city  of  St  Paul  relating  to  local  improve- 
ments, tbe  asaessmeut  of  the  cost  of  tbe 
same  upon  the  property  benefited,  and  the 
reassessment  for  the  same,  where  the  orig- 
inal assessment  is  set  aside,  it  is  apparent 
that  the  legialature  did  not  Intend  by  tbe 
general  law  (cliapter  206,  Laws  1803)  to  re- 
peal such  charter  provisions  or  affect  their 
local  operation.  It  is  unnecessary  to  here 
set  oat  in  contrast  tbe  respective  provisions 
of  tbe  two  laws  In  fuLL  It  is  sufficient  to 
say  that,  under  the  charter  of  St  Paul,  the 
method  of  makiug  the  reassessment  and  col- 
lecting it  is  sulMtantially  the  same  as  the 
making  and  collecting  of  tbe  original  assess- 
ment, except  the  former  may  be  collected 
with  less  delay.  We  must  assume,  in  tbe 
absence  of  any  express  declaration  to  the 
contrary,  that  it  was  not  the  intention  of  the 
legislature  to  repeal  the  provisions  of  tbe 
charter  as  to  tbe  method  of  making  and  col- 
lecting reassessments,  while  it  left  such 
method  as  to  tbe  oiig^inal  assessment  to  be 
governed  by  the  charter.  It  Is  manifest 
that  the  only  pui-pose  of  this  act  of  1693  was 
to  provide  the  necessary  machinery  where- 
by municipalities  which  were  without  the 
power  under  existing  laws  so  to  do  might  re- 
assess for  local  improvements  where  the 
original  had  been  set  aside,  and  that  it  was 
not  its  purpose  to  repeal  tbe  special  provi- 
sions of  the  charter  of  tbe  city  of  St  Paul 
relating  to  the  subject  of  reassessments  for 
local  improvementa  Our  conclusion  is  that 
the  special  provisions  of  the  charter  under 
which  the  reassessment  here  in  question  was 
made  were  not  repealed  by  the  act  of  1893. 
Whether  the  city  of  St  Paul  might  have 
made  the  reassessments  under  the  general 
law  is  a  question  wtiich  is  not  before  us,  and 
we  are  not  to  be  understood  as  expressing 
any  opinlMi  with  reference  to  it 

Our  conclusion  in  this  case  is  in  entire  har- 
mony with  the  case  ot  State  v.  Sullivan 
(Minn.)  64  N.  W.  818,  reUed  on  by  the  ob- 
jectors. In  that  case  tbe  general  law  under 
consideration  contained  a  repealing  clause. 
It  also  expressed  on  its  face  a  purpose  to 
make  the  pay  of  jurors  two  dollars  for  each 
day's  service  in  every  district  court  of  the 
state.  Such  purpose  could  only  be  made  ef- 
fectual by  the  repeal  of  the  special  law  ap- 
plicable to  Ramsey  county,  which  fixed  a 
different  rate  for  jurors  in  that  county. 
Hence  the  general  law  Indicated  an  inten- 
tion to   repeal  the  prior  special   law,   and 
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brought  the  case  squarely  within  the  rule  of 
statutoi7  conatructlon  adopted  in  thia  case. 
Judgment  affirmed. 


HILLARY  T.  GREAT  NORTHERN  RT.  OO. 
(Supreme  Court  of  Minnesota.  May  11,  1890.) 
Writs— Sbbtiob  os  Railkoad  Companies— Ticket 

AOENTli. 

nod,  upon  the  facts,  that  the  tidcet  agent 
at  the  Union  Depot  in  Minneapolis  was  an 
"acting  ticket  agent"  of  the  defendant,  within 
the  meaning  of  Gen.  St.  1894,  {  5202,  providing 
for  the  servife  of  process  in  mil  acnons  upon 
railroad  companies. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  Jamiaon,  Judge. 

Action  by  P.  M.  Hillary,  administrator  of 
J.  Kennedy,  deceased,  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  refusing  a  new  trial, 
defendant  appeals.    Affirmed. 

W.  B.  Dodge,  for  appellant  Frank  Morrill 
and  William  Kennedy  (Wilkinson  &  Traxler, 
of  counsel),  for  respondent 

MITCHELL,  J.  The  only  question  In  this 
case  is  whether  the  ticket  agent  In  what  is 
known  as  the  "Union  Depot"  at  Minneapolis 
was  "an  acting  ticket  agent"  of  the  defendant, 
within  the  meaning  of  Gen.  St  1894,  i  5202, 
providing  for  the  service  of  process  in  civil 
actions  upon  railroad  companies.  The  facts, 
as  distinguished  from  mere  legal  inferences, 
are  practically  undisputed,  and  are  quite  fair- 
ly and  fully  stated  in  the  memorandum  of  the 
trial  judge.  They  may  be  summarized  as  fol- 
lows: The  Union  Depot  is  owned  and  operat- 
ed by  the  Minneapolis  Union  Railway  Com- 
pany. A  number  of  lines  of  railway.  Includ- 
ing that  of  the  defendant,  use  this  depot  for 
general  depot  purposes,  and  as  a  reguhir  sta- 
tion on  their  respective  roads,  under  contracts 
with  the  Union  Railway  Company,  whereby, 
for  a  specified  compensation  to  be  paid  to  It 
by  each  of  the  other  railroad  companies,  it  is 
to  furnish  each  of  them  trackage  facilities  in- 
to and  through  the  Union  Depot,  transfer  its 
cars,  transfer  and  deliver  baggage,  furnish 
accommodations  for  passengers  arriving  or 
departing,  and  also  sell  tickets  for  each  com- 
pany; maintaining  for  that  purpose  a  ticket 
office  in  the  depot,  where  tickets  are  regularly 
sold  at  all  hours  of  the  day.  The  Union  Rail- 
way (Company  employs  the  agents  selling  tide- 
ets  at  this  ticket  office,  and  such  agents  are  re- 
sponsible, and  under  bonds,  to  that  company 
for  the  faithful  perfomance  of  their  duties. 
The  different  railroad  companies  furnish  their 
tickets  to  these  ticket  agents,  who  report  the 
•ales  thereof  daily  to  the  respective  com- 
panies, and  account  to  tliem  at  regular  inter- 
vals for  the  proceeds  of  such  sales.  It  also 
appears  from  the  affidavits  used  on  the  mo- 
tion that  the  defendant,  in  its  folders  and  oth- 


erwise, holds  out  and  represents  to  the  public 
the  ticket  office  in  this  depot  as  one  of  its 
ticket  offices,  and  the  ticket  agent  in  that  of- 
fice as  its  ticket  agent  We  are  of  opinion 
that  under  these  facts  the  ticket  agent  in  the 
Union  Depot  was  "an  acting  ticket  agent"  of 
the  defendant,  within  the  meaning  of  the  stat- 
ute. The  contention  of  defendant  is  that  tli» 
word  "agent"  means  "an  agent  in  the  eye  ot 
the  law  arising  from  a  contract  of  employ- 
ment; one  responsible  to  his  principal,  and 
subject  to  be  discharged  by  it,"— and  tliat 
within  this  dednition  the  "ticket  agent"  at 
this  depot  is  not  its  agent,  bat  the  agent  of  the 
Union  Railway  Company.  We  do  not  concur 
in  this  view.  While  the  ticket  agent  is  hired 
by,  and  under  the  control  of,  the  Union  Rail- 
way Company,  yet  he  is  performing  all  the 
duties  of  a  ticket  agent  of  the  defendant,  and 
the  defendant  is  availhig  Itself  of  his  services 
for  that  purpose.  The  word  "acting"  must 
have  been  used  In  the  statute  for  a  purpose, 
and  It  seems  to  us  that  the  essential  thing, 
under  the  statute,  la  not  the  existence  of  a 
contract  of  service,  but  the  actual  perform- 
ance of  the  duties  of  ticket  agent  for  the  rail- 
road company.  As  bearing  more  or  less  on 
this  question,  see  Van  Dresser  v.  Navigation 
Co.,  48  Fed.  202;  Norton  v.  EaUroad  Co.,  61 
Fed.  018;  RaUway  O).  v.  Novak,  9  C.  C.  A. 
629,  61  Fed.  573;  Railway  Co.  v.  Blgelow,  6» 
Ga  219;  State  v.  Northwestern  E.  &  L.  Ass'n, 
62,  Wis.  174,  22  N.  W.  135.  We  do  not  wish 
to  be  understood  as  intimating  that  scalpera 
or  ticket  brokers  to  whom  a  railroad  company 
may  furnish  its  tickets  for  sale  would  be  its- 
"acting  ticket  agents,"  within  the  meaning  of 
the  statute.  The  service  in  this  case  waa 
made  on  the  assistant  ticket  agent  in  the 
office,  while  performing  its  duties  during  the 
temporary  aljsence  of  the  head  ticket  agent  to- 
whom,  on  his  return,  he  delivered  the  copy  of 
the  summons.  We  think  this  service  was  reg- 
ular, and,  even  if  irregular,  there  was,  under 
the  facts,  no  ground  for  setting  it  aside  on  mo- 
tion. Railway  Co.  v.  Novak,  supra.  Order 
affirmed. 


MISTILSKI  V.  GERMAN  INS.  CO.  OF 
FREEPORT.  ILL.,  et  al. 

(Supreme  Court  of  Minnesotau     May  11,  1886.) 

Action  on  Iksuranob  Policy— Dibeotino 
Verdict. 

Evidence  considered  in  connection  with 
the  issues  tendered  by  the  pleadings,  and  held, 
that  the  court  erred  in  directing  a  verdict  for 
the  defendant 
(Syllabus  by  the  Court.) 

AK)eal  from  district  court,  Wright  county; 
Charles  M.  Pond,  Judge. 

Action  by  Julius  Mlstllski  against  the  Ger- 
man Insurance  Company  of  F^eport,  ill., 
and  others.  Verdict  directed  for  defendants. 
Prom  an  order  refusing  a  new  trial,  plaintiff 
appeals.     Reversed. 
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W.  H.   Gatdng,   for  appellant     Geo.    tu 
Bonn  and  M.  L.  Ooontryman,  for  respond- 

enca. 

MITCHET-L,  J.  In  riew  of  the  state  of 
the  pleadings  and  the  pecnllar  lines  upon 
which  the  case  was  tried  by  both  parties,  it 
requires  a  doae  analysis  of  the  record  to 
determine  Jost  where  the  parties  stood  when 
the  erldence  closed.  The  plaintiff  dedared 
00  a  policy  of  insurance  againat  loss  by  fire 
executed  by  the  defendant  insurance  com- 
pany; leas.  If  any,  payable  to  the  defend- 
ut  banking  company,  as  mortgagee.  He 
lUeged  that  the  conditions  of  the  p<dlcy  were 
the  same  as  those  contained  In  what  Is 
ksown  as  the  "Minnesota  standard  policy": 
that  the  insured  property  was  destroyed  by 
fire;  and  that  he  performed  all  the  oondl- 
tioos  of  the  policy,  including  the  famishing 
the  proofs  of  losa.  The  sixth  subdlTlsion  of 
the  complaint  alflo  contained  what  we  ccm- 
scroe  as  amonnting  to  an  allegation  that 
the  defendant  Insurance  company  waived 
the  conditions  of  the  iwllcy  as  to  the  time 
within  which  proofs  of  loss  should  be  fuiv 
Dished.  The  answer  of  the  insurance  com- 
pany admitted  the  execution  of  the  policy, 
ud  that  its  conditions  were  the  same  as 
those  contained  In  the  Minnesota  standard 
policy,  except  that  it  contained  the  further 
and  additional  condition  (not  contained  in 
the  standard  form),  called  "Schedule  A,  11," 
that,  if  the  property  covered  by  the  policy  be- 
came incumbered  by  mortgage  or  otherwise, 
the  entire  policy  should  be  void,  unless  oth- 
erwise provided  by  agreement  indorsed  upon 
or  added  to  the  policy.  The  answer  further 
alleged  a  breach  of  this  condition  by  the 
pUintiff;  also  that  be  had  failed  to  furnish 
the  proofs  of  loss  within  the  time  speclded 
hi  the  policy.  Th^  reply  denied  that  Sched- 
ule A,  11,  was  any  part  of  the  policy;  that, 
tt  It  was  attached  to  It,  it  was  so  attached 
without  plaintiff's  knowledge  or  consent. 
The  reply  also  admitted  that,  after  the  policy 
I  was  Issued,  the  plaintiff  liad  executed  a  sec- 
'  ond  mortgage  upon  the  property,  but  alleged 
that  the  insurance  company  had  notice  and 
knowledge  of  the  fact  at  and  before  the 
time  It  was  executed.  Upon  this  state  of 
the  pleadings,  the  parties  went  to  trial.  The 
I  loss  was  admitted.  Upon  the  trial,  the 
plaintiff  offered  in  evidence  a  copy  of  the 
Minnesota  standard  policy,  for  the  purpose 
ofabowing  what  the  conditions  were.  There 
was  some  colloquy  between  court  and  conn- 
Kl  on  the  subject,  and  it  does  not  dlstioctly 
appear  from  the  record  whether  this  copy 
*as  introduced  in  evidence  or  not.  De- 
fendant's counsel.  In  his  brief,  states  that  It 
was,  and  we  assume  such  was  the  fact,  al- 
Uiongli  it  is  not  a  matter  of  much  impor- 
tance, inasmuch  as  both  parties  were  agreed 
u  to  what  the  conditions  of  the  standard 
policy  were,  and  that  its  conditions  were  the 
•ame  as  those  of  the  pcdlcy  Issued  to  plain- 
tiff, unless  it  was  the  one  as  to  incumbrau- 
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ces.  It  seems  also  to  have  been  agreed  that 
the  standard  form  does  not  contain  the  con- 
dition as  to  incumbrances.  The  only  Issue 
between  the  parties  as  to  the  terms  of  plain- 
tilTs  policy  was  whether  it  contained  this 
condition;  and  the  only  conditions  of  his  pol- 
icy which  defendant  claimed  plaintiff  had 
violated  were 'this  one,  and  the  one  as  to  the 
time  within  which  proofs  of  loss  were  to  be 
fnrnisbed.  The  defendant's  counsel  then 
produced  a  policy,  saying,  "Here  is  the  orig- 
inal policy,  and  the  only  one."  The  plaintiff 
called  as  a  witness  the  local  agent  of  the 
defendant,  who  Identified  this  policy  as  the 
one  which  he  had  issued  to  the  plaintiff. 
Dpon  plaintiff's  then  <rflerlng  the  policy  in 
evidence,  defendant's  counsel  said:  "1  have 
no  objection  to  It  as  the  p<riicy  which  the 
agent  issued,  but  a  new  policy  was  after- 
wards Issued  by  the  company,  because  of 
want  of  authority  by  local  agents  to  issue  a 
policy  of  this  character  on  farm  property.'" 
The  poU<^  was  then  admitted  In  evidence. 
Upon  the  policy  appeared  the  indorsement 
"CanceUed  Feby.  22,  1895,"  with  the  signa 
ture  of  the  local  agent  attached.  Upon 
cross-examination  of  the  witness  by  defend- 
ant's counsel,  he  testified  that,  when  the 
policy  was  Issued,  he  delivered  it  to  the 
agent  of  the  mortgagee,  to  whom  the  loss 
was  payable,  who  kept  it  until  he  returned 
it,  a  few  days  afterwards,  to  the  witness  for 
cancellation,  and  that  be  (the  local  agent) 
canceled  It  by  orders  of  defendant's  state 
agents  at  St  Patd.  This  policy  contained 
the  condition  (Schedule  A,  11)  that  it  should 
be  void  if  the  property  became  incumbered 
by  mortgage.  The  plaintiff  then  made  cer- 
tain offers  of  evidence,  the  evident  object  of 
which  was  to  prove  (1)  that  tills  condition 
was  in  fact  no  part  of  the  policy,  but  If  it 
was,  (2)  that  the  defendant  had  waived  it 
The  offers  were  excluded,  and  properly  so, 
for  the  reason  that  if  the  plaintiff  bad  been 
permitted  to  introduce  all  the  evidence  be 
offered,  it  would  have  been  wholly  imma- 
terial and  insulliclent  to  establish  either  of 
these  facts.  The  plaintiff  further  introduced 
evidence  tending  to  show  that  the  defend- 
ant had,  by  Its  conduct  waived  the  condi- 
tion of  the  policy  as  to  the  time  within  which 
the  proofs  of  loss  were  to  be  furnished, 
which,  we  think,  made  a  case  for  the  jtiry 
on  that  question.  On  this  condition  of  the 
evidence,  the  court  directed  a  verdict  for  the 
defendant 

It  will  be  observed  that  the  defendant  ad- 
mitted the  existence  of  a  live  policy  up  to 
and  at  the  date  of  the  loss,  unless  it  had  been 
previously  avoided  by  a  breach  of  the  cc«- 
dltion  against  incimibering  the  property. 
Both  parties  were  agreed  as  to  the  terms  of 
this  policy,  except  this  condition.  If  it  was 
in  the  pc^icy,  it  was  a  condition  subsequent; 
and  it  was  not  incumbent  on  the  plaintiff,  in 
the  first  Instance,  either  to  negative  its  ex- 
istence, or  its  breach.  That  burden  was  on 
the  defendant.  If  it  proposed  to  assert  it  as  a 
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ground  of  ayoldlog  the  policy.  Henoe,  an 
the  pleadings  stood,  all  plaintiff  would  hare 
had  to  prove  was  the  loss,  and  the  fumish- 
ing  of  proof  of  It,  or  the  waiver  of  such 
proof  by  the  defendant.  Had  he  rested 
there,  he  would  have  made  out  his  case. 
But  he  introduced  a  new  element  Into  the 
case,  by  offering  In  evidence  the  policy  al- 
ready referred  to,  which  contained  this  con- 
dition against  Incumbering  the  prc^perty. 
Had  defendant  kept  silent  when  this  policy 
was  Introduced  by  the  plaintiff,  it  would 
have  occupied  a  better  position  than  It  now 
does.  It  might,  perhaps,  have  relied  on  the 
evidence  introduced  by  the  plaintiff  himself 
to  establish  its  defense.  But  its  counsel  not 
only  asserted  that  this  policy  had  been  can- 
celed, and  another  policy  issued  in  its  place, 
but,  by  cross-examination  of  the  local  agent, 
proved  that  the  policy  in  evidence  had  been 
taken  up  and  canceled  by  order  of  the  de- 
fendant's state  agents,  very  shortly  after  its 
issue,  and  long  before  the  loss.  In  its  an- 
swer, It  had  admitted  that  there  was  a  Uve 
policy  at  the  time  of  the  loss,  unless  avoided 
by  breach  of  a  condition  against  incmnbran- 
(«8;  and,  by  its  assertions  and  proof  on  the 
triaj.  It  took  the  position  that  this  policy  had 
been  taken  up  and  canceled  a  very  few  days 
after  its  Issue.  If  so,  then  there  must  have 
been  another  policy,— at  least.  It  was  a  ques- 
tion for  the  jury  whether  there  was  or  not; 
and  defendant  did  not  prove  that  It  contain- 
ed the  ccMidition  against  Incumbrances. 
Therefore,  the  court  erred  In  directing  a  ver- 
dict for  the  defendant.  We  have  not  been 
able  to  determine  upon  what  precise  theory 
of  the  law  of  the  case  counsel  on  either  side 
conducted  the  trial;  but,  upon  the  whole  rec- 
ord, we  think  a  new  trial  should  be  granted. 
Order  reversed. 


WILSON  T.  DULUTH  ST.  RY.  CO. 
(Supreme  Court  of  Minnesota.    May  11,  1896.) 
Stkbbt  R4ILWAT8— Stations. 
"Stations  at  each  end  of  the  lines,"  in 
NcctioD  15  of  defendant's  charter   (Sp.   Laws 
1881,  Ex.  Sees.  c.  200),  construed  aa  meaning 
HtntionB  at  each  end  of  the  traclss,  and  not  at 
each  end  of  the  ran  of  particular  cars, 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Duluth; 
W.  D.  Edson,  .ludse. 

Action  by  John  Wilson  against  the  Duluth 
Street-Rail  way  Company  for  injuries  result- 
ing from  a  collision  between  plaintiff's  ve- 
hicle and  one  of  defendant's  cars.  There  was 
a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defendant  appeals.  Afflrm- 
ed. 

Thomas  S.  Wood,  for  appellant  Allen  & 
Baldwin,  for  respondent. 

MITCHELL,  J.  Defendant's  charter  (Sp. 
Laws  1881,  Ex.  Sees.,  c.  200)  granted  it  the 
right  to  construct  and  operate  a  single  or 


double  track  for  a  passenger  railway,  with  all 
necessary  tracks  for  turnouts,  side  tracks, 
and  switches,  in  any  of  the  streets  of  the  vil- 
lage of  Duluth  and  its  suburbs,  including  New 
London  and  Oneota,  and  in  the  roads  connect- 
ing the  same.    Section  15  of  the  act  provides 
that  its  cars  shall  be  run  in  conformity  with 
the  following,  among  other,  rules  and  regu- 
lations:   "(4)  No  car  shall  be  left  to  remain 
standing  on  any  street  at  any  time  unless  the 
same  is  waiting  for  passengers  or  Is  anavoid- 
ably  detained.    (5)  No  car  shall  be  allowed  to 
atop  cm  a  cross  walk  or  in  fnmt  of  any  inter- 
secting street  except  to  avoid  collision  or  to 
prevent  danger  to  persons  in  the  street  or  to 
take  in  or  leave  off  passengers."     "(10)  No 
car  shall  remain  standing  on  any  of  the  sta- 
tions more  than  ten  minutes  except  at  each 
end  of  the  lines  and  the  stations  nearest  the 
passenger  depots  of  any  other  railway  com- 
panies at  which  excited  statlMia  they  may 
stay  a  longer  time."     The  court  Instructed 
the  jury  that  "the  end  of  the  lines,"  as  used 
in  this  tenth  and  last  rule,  "referred  to  the 
defendant's  system  as  a  system,"  and  that 
the  "termination  of  the  line"  meant  simply 
the  "termination  of  the  system."     The  cor- 
rectness of  this  definition  of  the  expression 
"the  end  of  the  lines"  Is  the  only  question 
presented  by  the  record  and  the  assignments 
of  error.    The  defendant  contends  that  a  sta- 
tion at  "the  end  of  a  line"  means  the  station 
at  the  end  of  the  run  of  any  particular  cars, 
while  plaintiff  contends  that  It  means  the  sta- 
tion at  the  end  of  a  particular  track.    While 
it  is  not  entirely  clear  what  the  court  meant 
by  the  word  "system,"  yet  it  seems  to  be  con- 
ceded or  assumed  by  both  parties  that  the  in- 
struction was  In  substantial  conformity  with 
plaintiff's  present  contention  as  to  the  mean- 
ing of  the  term  "end  of  the  line."    A  refer- 
ence to  the  facts  will  illust^te  the  meaning  of 
the  parties:     Defendant  had   two   parallel 
tracks  on  Superior  street,  which  were  several 
miles  long.    It  had  a  track  on  Fourth  street 
which   connected   with    the   Superior  street 
tracks  at  Third  avenue  west,  three  blocks 
distant  from  the  point  on  the  Superior  street 
tracks  at  which  the  car  in  question  was  left 
standing  more  than  10  minutes.    This  car  was 
one  of  those  called  "14th  Ave.  E^ast  Cars." 
One  of  the  terminal  points  of  the  run  of  these 
cars  was  on  the  Superior  street  tracks  be- 
tween Fifth  and  Sixth  avenues  (the  place  at 
which  the  car  in  question  was  left  standing), 
at  which  i»lnt,  on  their  a^^val,  they  were 
turned  round,  and  then  run  back  on  one  of 
the  Superior  street  tracks  to  its  connection 
with  the  Fourth  street  track,  over  which  it  mn 
to  the  other  terminus  of  Its  run.    The  point 
however,  on  the  Superior  street  track  which 
constituted  one  terminus  of  the  run  of  these 
Fourteenth  avenue  cars  was  not  the  end  of 
the  Superior  street  track.     Defendant's  con- 
tention, applied  to  the  particular  facts  of  the 
case,  is  that  this  point,  being  the  end  of  the 
run  of  these  particular  cars,  was  a  station  at 
the  end  of  the  line,  within  the  meaning  of  the 
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•tatnte,  although  not  at  the  end  of  the  track. 
Inasmuch  as  street  railways  usually  have  no 
"station,"  properly  so  called,  but  receive  and 
discliai:ge  passengers  at  any  point  along  the 
route  of  the  cars,  it  is  not  entirely  clear  what 
the  legislature  meant  by  that  term,  e8i>eclally 
as  there  la  no  other  part  of  the  act  that  tends 
to  throw  any  particular  light  on  the  question. 
Neither  Is  there  anything  in  the  act  clearly 
and  positiyely  indicating  what  the  legislature 
meant  by  the  word  "line."  The  act,  as  has 
been  seen,  authorizes  the  defendant  to  con- 
struct a  single  or  double  track  on  every  street 
in  the  Tillage  (now  city),  thus  enabling  it  to 
cover  the  streets  with  a  network  of  tracks. 
There  is  nothing  in  the  act  to  prevent  the  de- 
fendant from  making  the  end  of  the  "run" 
of  any  particular  cars  at  any  point  on  any 
street  it  sees  fit.  Conceding  that  cars  must  be 
run  on  schedule  time,  and  that  for  the  pur- 
pose of  receiving  passengers,  and  waiting  for 
the  arrlTal  of  the  schedule  time  for  its  de- 
parture. It  would  be  necessary  for  a  car  to  be 
left  standing  longer  at  the  terminus  of  its 
ran  than  would  be  required  at  any  Interme- 
diate point  on  its  route,  yet  it  Is  a  matter  of 
common  knowledge  that,  under  any  ordinary 
drcumstances,  10  minutes  would  be  ample 
time  for  such  purposes,  even  at  the  terminus 
of  its  run.  We  attach  much  importance  to 
the  length  of  time  thus  allowed,  as  tending  to 
indicate  what  exceptions  the  legislature  in- 
tended to  make  to  the  general  rule.  The  end 
of  a  track  will  usually  be  out  in  the  suburbs, 
where  no  great  public  inconvenience  will  re- 
mit from  allowing  cars  to  stand  in  the  street, 
and  where  circumstances  might  often  require 
that  they  be  allowed  to  stand  longer  than  at 
other  places.  It  might  often  be  necessary  for 
■  car  to  stand  longer  than  10  minutes  at  or 
near  a  railway  station,  while  waiting  for  pas- 
sengers to  arrive  on  incoming  trains.  These, 
we  think,  were  the  cases  which  the  legisla- 
ture must  have  Intended  to  except  from  the 
general  mle.  Our  conclusion,  therefore,  is 
tliat  plaintiff's  contention  is  correct,  and  that 
"ictations  at  the  end  of  the  lines,"  in  this  stat- 
ute, means  stations  at  the  end  of  the  tracks. 
This  l>elng  so,  the  instruction  of  the  court, 
even  If  not  verbally  accurate,  was,  under  the 
evidence,  without  prejudice.   Order  affirmed. 


WATSON  et  al.  v.  WATSON  et  al. 
(Supreme   C^nrt  of  Iowa.    May  12,   1896.) 
I        Wnj, —  AccEPTASCi  or  Oevisb  dt  Widow  — Er- 

I  FECT  ox  RlOBT  or  DOWBK. 

1.  The  widow  is  entitled  to  dower  though 
»be  accepts  a  devise  under  the  will,  unless  there 
be  an  express  provision  to  the  contrary,  or  the 
daim  oi  dower  be  inconsistent  with,  and,  if  al- 
lowed, would  defeat,  some  j}rovi8ion  of  the  will. 

2.  Where  testator  devised  "all  the  remain- 
der" of  bis  estate,  both  real  and  personal,  to 
his  wife  for  life,  directing  that,  on  her  death, 
"all  •  •  •  said  property"  be  distributed 
among  his  children,  the  life  estate  so  devised 
to  the  widow  was  not  in  lieu  of  dower.     Franke 

\,       V.  Wiesand  (Iowa)  66  N.  W.  918,  foUowed. 


Appeal  from  district  court,  Monroe  cotmty;. 
W.  I.  Babb,  Judge. 

The  plaintiffs  allege  that  the  parties  to  this 
action  are  the  owners,  as  tenants  in  com- 
mon, of  certain  real  estate,  which  Is  describ- 
ed, and  that  It  cannot  be  equitably  divided 
among  its  owners.  The  prayer  of  the  petir 
tion  is  that  the  respective  interests  of  the 
parties  in  the  land  be  confirmed,  and  that  it 
be  sold,  and  for  such  further  relief  as  may 
be  proper.  Answers  to  the  petition  were 
filed;  a  demurrer  to  the  answer  of  Mary  J. 
Myers  (formerly  Watson)  and  Eliza  E.  Wat- 
son was  overruled;  and,  the  parties  who  de- 
murred refusing  to  plead  further,  a  decree 
was  rendered,  from  which  they  appeal.  Af- 
firmed. 

Mitchell  &  Hunter  and  Wm.  A.  Nichol,  for 
appellants.     T.  B.  Perry,  for  appellees. 

ROBINSON,  J.  On  the  1st  day  of  Septem- 
ber, 1883,  Isaac  Watson,  a  resident  Of  Mon- 
roe county,  died  testate,  seised  in  fee  simple 
of  the  land  In  controversy.  His  will  was 
duly  admitted  to  probate  In  the  year  1893, 
his  widow,  Zereldia  Watson,  died,  testate, 
and  her  will  was  also  probated.  That  made 
a  bequest  of  one  dollar  to  each  of  several 
persons  named,  and  gave  all  the  residue  of 
the  estate  of  the  testatrix  to  her  daughters, 
the  appellees.  We  are  required  to  determine 
whether  the  rights  conferred  upon  Zereldia 
Watson  by  the  will  of  her  deceased  husband 
were  intended  to  be  In  lieu  of  her  distribu- 
tive share  In  his  estate.  The  appellants  af- 
firm, and  the  appellees  deny,  that  they  were 
so  intended. 

The  portions  of  the  will  which  are  material 
to  a  determination  of  the  question  presented 
are  as  follows:  "(1)  I  direct  that  all  my  fu- 
neral expenses  and  lawful  debts  be  first 
paid  oat  of  the  assets  of  my  estate.  (2)  To 
my  beloved  wife,  Zereldia  Watson,  If  she 
survive  me,  I  will  devise  and  bequeath  all 
the  remainder  of  my  estate,  both  real  and 
personal,  wheresoever  being  and  situated,  to 
have,  use,  and  possess  only  for  and  during 
her  natural  life.  (3)  At  the  death  of  my 
said  wife,  she  me  surviving,  I  make  the  fol- 
lowing disposition  of  all  my  said  property 
then  had  and  held  by  her,  to  wit:  First.  To 
my  son  G^rge  M.  Watson  I  will  and  be- 
queath five  dollara.  Second.  To  my  son 
Milton  M.  Watson  I  will,  devise,  and  be- 
queath the  undivided  one-ninth  of  all  the 
remainder  of  said  estate,  less  one  hundred 
dollars,  heretofore  advanced  by  me  to  him. 
Third,  To  my  son  William  F.  Watson  I  will, 
bequeath,  and  devise  the  undivided  two- 
ninths  of  my  estate  remaining  after  the  pay- 
ment of  said  five  dollars  to  George  M.  Wat- 
son. Fourth.  To  my  children  Daniel  M. 
Watson,  James  P.  Watson,  Henry  R.  Wat- 
son, Margaret  A.  &nitb,  Mary  J.  Watson, 
and  Bllza  B.  Watson  I  will,  devise,  and  be- 
queath to  each  of  them  the  undivided  one- 
ninth  of  my  said  estate  remaining  after  the 
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payment  of  tbe  aald  five  dollars  to  George  M. 
Watson,  as  aforesaid,  share  and  share  alike. 
(4)  I  will  and  beqneath  to  my  said  wife 
the  right  to  use  and  dispose  of  such  of  my 
personal  estate  as  she  may  see  proper,  or  as 
may  be  necessary  for  her  support  and  mainr 
tenance,  or  the  Interest  of  my  estate." 

It  Is  admitted  that  "the  widow  may  take 
dower,  notwithstanding  a  devise  to  her  In 
the  will,  unless  there  be  an  express  provision 
in  the  will  to  the  contrary,  or  the  claim  for 
dower  be  inconsistent  with,"  and,  If  allowed, 
would  defeat,  some  of  fhe  provisions  of  the 
win.  Daugherty  v.  Dangherty,  69  Iowa,  679, 
29  N.  W.  778.  But  the  intent  of  the  testator 
as  shown  by  the  will  Is  to  govern,  and  It  Is 
claimed  that  the  will,  as  a  whole,  dearly 
shows  that  the  testator  intended  that  the 
life  estate  given  to  the  widow  should  be  In 
lieu  of  her  statutory  share.  Attention  is  call- 
ed to  such  expressions  as  "all  the  remainder 
of  my  estate,"  and  "all  my  said  property," 
and  it  Is  claimed  that  they  refer  in  each  in- 
stance to  the  same  property  or  interests; 
therefore,  that  the  third  paragraph  of  the 
wiU  was  intended  to  dispose  of  substantially 
the  same  property  as  that  given  by  the  sec- 
ond paragraph.  We  do  not  think  that  la  a 
necessary  conclusion  from  the  language  of 
the  will.  The  widow  was  given  the  right  to 
use  and  dispose  of  the  personal  property  of 
the  estate  in  any  manner  she  might  deem 
proper,  as  necessary  for  her  support,  or  for 
the  Interest  of  the  estate,  but  the  interpreta- 
tion contended  for  by  the  appellants  would 
prevent  such  disposition  of  the  personal 
property.  The  provisions  of  the  will  under 
consideration  are,  In  legal  ettect,  bo  like 
those  of  the  will  construed  in  the  case  of 
Pranke  v.  Wiegand  (decided  by  this  court  In 
April  of  this  year)  06  N.  W.  918,  that  both 
cases  are  governed  by  the  same  rules.  The 
controlling  question  in  this  case  was  fully 
considered  and  determined  in  that  What 
we  said  in  support  of  our  conclusions  In  that 
case  need  not  be  repeated  here.  It  is  suffi- 
cient to  say  that,  following  the  rule  of  that 
case,  we  bold  that  the  benefits  conferred  up- 
on the  widow  by  the  will  In  question  were 
not  Intended  to  be  in  lieu  of  dower.  The  de- 
cree of  the  district  court  Is  therefore  af- 
firmed. 


STATE  V.  WESTON. 

(Supreme  Coort  of  Iowa.     May  12,  1S96.) 

HoMioiDB— PhrjcdicialRbmjlrks— Sbi.p-Depbssc 

— JCSTIFIABI.B  HOMIOIDB— In'8TRUCTIO:«S. 

1.  A  reversal  for  prejudicial  remarlts  by 
prosecuting  attorneys  cannot  be  had  where  the 
record  shows  without  question  that  the  defend- 
ant had  in  this  respect  a  fair  trial. 

2.  On  a  trial  for  murder,  evidence  that  de- 
fendant, in  attempting  to  make  a  lawful  arrest, 
•hot  deceased,  who  was  about  six  feet  from 
him  and  making  no   resistance,   in  the  bacic, 

Srecludes   the  defense  that   the  shooting  was 
one  in  self^efense,  or  justified  by  defendant's 
forcible  resistance  of  arrest 


8.  On  trial  of  a  town  marshal  for  murder 
while  attempting  to  arrest  one  creating  a  dis- 
turbance at  a  public  dance  in  a  ball  located  out- 
side the  town,  where  defendant  pleaded  justifi- 
able homicide  as  a  defense,  instructions  that 
defendant,  as  an  employfi  of  the  proprietors,  or 
as  a  private  citizen,  had  authority  to  arrest  the 
deceased,  if  engaged  in  a  breach  of  the  peace, 
render  an  instruction  as  to  defendant's  right  to 
exercise  the  dntiea  of  his  office  outside  the  town 
limits  immateriaL 

Appeal  from  district  court.  Jackson  county; 
William  F.  Braman,  Judge. 

The  defendant  was  Indicted  for  murder  in 
the  first  degree.  He  was  convicted  of  man- 
slaughter, and  sentenced  to  Imprisonment  in 
the  penitentiary  for  18  months,  and  he  ap- 
peals.    Affirmed. 

D.  A.  Wyukoop  and  Eli  Cole,  Jr.,  for  appel- 
lant. Milton  Remley,  Atty.  Gen.,  and  Levi 
Keck,  Co.  Atty.,  for  the  State. 

ROTHROCK,  O.  J.  1.  Counsel  for  appellee 
filed  a  motion  to  strike  the  evidence  from  tbe 
record  upon  the  ground  that  it  was  not  pre- 
served by  a  bill  of  exceptions  within  the  prop- 
er time.  The  motion  is  overruled.  There  is 
doubt  in  our  minds  whether  the  motion  Is  well 
taken,  and  as  this  Is  a  criminal  case,  and  the 
sustaining  of  the  motion  would  not  affect  the 
result  or  conclusion  we  have  reached  on  tbe 
merits  of  the  case,  it  is  better  that  this  dispo- 
sition be  made  of  the  motion. 

2.  There  Is  much  complaint  made  by  counsel 
for  the  defendant  In  reference  to  alleged  mis- 
conduct of  counsel  for  the  state  in  the  course 
of  the  trial  In  the  district  court.  This  con- 
sists of  improper  remarks  made  hi  argument 
to  the  Jury,  aud  in  alleged  professional  state- 
ments made  by  one  of  the  counsel  during  his 
address  to  the  Jury.  We  have  examined  these 
objections.  They  are  presented  in  such  a  way 
that  It  is  very  difficult  to  determine  to  what 
the  objections  relate.  Some  of  the  alleged  ob- 
jectionable language  was  not  properly  made 
of  record;  and,  even  if  it  were,  we  do  not 
think  It  would  require  us  to  reverse  the  Judge- 
ment for  the  misconduct  of  counseL  We  have 
disposed  of  this  question  in  this  general  way 
because  It  would  require  many  pages  of  an 
opinion  to  set  out,  discuss,  and  dispose  of  all 
the  points  made  by  counsel  on  this  feature  of 
the  case.  The  proper  disposition  of  the  mat- 
ter demands  no  elaborate  consideration.  The 
mere  reading  of  the  record  discloses  with- 
out question  that  the  defendant  was  fairly 
tried,  so  far  as  the  acts  and  conduct  of  the 
prosecuting  attorneys  were  involved. 

3.  The  Indictment  was  for  the  murder  of 
one  Hiram  Hoover.  It  Is  conceded  that  Hoov- 
er was  killed,  and  that  he  came  to  his  death 
by  being  shot  by  the  defendant  with  a  revolv- 
er. It  is  not  claimed.  In  behalf  of  the  de- 
fendant, that  tbe  fatal  shot  was  accidental. 
The  revolver  was  discharged  by  the  defendant 
at  the  deceased  purposely  and  intentionally. 
The  defense  relied  upon  is  twofold:  (1)  That 
the  killing  was  excusable,  as  being  In  seU- 
defenae;    and  (2)  that  the  defendant  was  a 
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peace  officer,  and,  while  engaged  In  arreBtlng 
the  deceased  for  a  breach  of  the  peace,  he 
was  opposed  with  snch  resistance  that  It  was 
oecessaiy  for  the  defendant  to  kill  or  disable 
the  deceased  by  the  use  of  the  revolver.  The 
appeal  is  presented  to  as  upon  an  inunense 
record.  The  killing  occurred  at  a  ball  or  dance, 
and  many  of  those  present  were  examined  as 
witneBses,  so  that  the  record  shows  that  the 
taxable  costs  amounted  to  more  than  $1,400. 
The  manner  in  which  the  case  Is  presented  In 
this  court  has  made  it  necessary  to  examine 
and  scrutiiiize  the  evidence  very  closely.  In 
the  opening  statement  of  the  argtiment  in  be- 
half of  the  appellant,  facts  are  stated  which 
we  do  not  find  in  the  record,  and  the  affray 
which  led  up  to  the  homicide  is  described  ap- 
parently withont  much  regard  to  the  testi- 
mony of  the  witnesses.  As  an  example,  in  the 
statement  of  facts  it  Is  said  the  deceased  was 
in  the  act  of  striking  defendant,  when  de- 
fendant drew  his  revolver;  "and  ducked  his 
bead'*  to  avoid  the  blow  aimed  at  him,  and 
fired  the  shot  This  Is  stated  as  though  It  was 
an  established  fact  in  the  case.  An  examina- 
tion of  the  record  shows  that  there  was  a 
very  decided  preponderance  of  evidence  tliat 
the  defendant  shot  the  deceased  in  the  back, 
when  be  was  six  or  seven  feet  away  from  him. 
We  merely  mention  this  as  an  instance  of  the 
extravagant  claims  made  In  behalf  of  the  de- 
fendant We  will  now  proceed  to  state  the 
actual  facts  in  the  case  as  shown  by  the  tes- 
timony of  the  witnesses.  It  appears  tliat  there 
is  a  place  in  the  suburbs  of  the  city  of  BeUe- 
Tue  called  "Harmony  Park,"  which  is  owned 
by  a  number  of  citizens  of  Bellevue,  and  It  is 
used  as  a  pleasure  resort  There  is  a  building 
in  which  there  Is  a  dance  hall,  a  ticket  office, 
music  stand,  and  a  barroom.  There  was  a  ball 
api>oiated  for  that  place  on  the  night  of  De- 
cember 30,  1893.  It  does  not  appear  that  in- 
vitations -were  Issued,  nor  that  the  dance  was 
expected  to  be  a  select  gathering.  So  far  as 
is  sho-wn,  it  was  free  for  aU.  The  crowd  col- 
lected, and  the  dance  proceeded,  and  the  bar 
was  in  fnll  operation,  doing  a  business  which 
appeared  to  be  satisfactory  to  the  proprietors 
and  the  ctiatomers.  Indeed,  the  evidence  tends 
to  show  that  the  bar  was  well  patronized. 
The  defendant  was  city  marshal  of  Bellevue. 
Harmony  Park  was  ontslde  the  corporate  lim- 
its of  tbe  city,  but  the  defendant  attended  the 
dance  fbr  the  pmpose  of  keeping  order,  and  at 
the  Harmony  Park  dance  he  was  armed  with 
a  revolver,  and  be  carried  what  Is  known  as  a 
'-pnllceman's  billy."  Another  man,  named 
Evans,  was  present,  who  was  sworn  in  as  a 
special  policeman,  to  aid  In  maintaining  peace 
and  order.  The  deceased  was  a  common  la- 
borer. His  nstial  occupation  was  nmning  on 
tbe  river  as  a  raftsman  in  siunmer,  and  chop- 
ping wood  In  winter.  He  was  married,  but  for 
tome  time  before  the  ball  at  Harmony  Park 
be  lived  separate  from  his  wife.  She  lived  In 
Bellevne,  and  attended  the  dance  on  the  night 
of  December  30,  1893.  The  deceased  appear- 
ed at  title  hall  rather  late  on  that  night    The 


dance  had  commenced  some  time  before  he  ar- 
rived. There  la  some  conflict  In  the  evidence 
as  to  his  condltlm  when  he  put  in  an  appear- 
ance. It  Is  quite  evident,  however,  that  he 
was  intoxicated,  and  that  he  continued  In  that 
state  after  he  went  there.  He  pushed  in  past 
the  ticket  seller,  and  did  not  pay  for  his  admis- 
sion. He  took  off  ills  coat,  and  rolled  up  his 
shirt  sleeves,  and  swaggered  round  among  tbe 
people.  After  a  time  he  put  on  his  coat 
While  his  wife  was  on  the  floor  dancing,  he 
approached  her,  and  put  his  hand  on  her 
shoulder,  and  turned  her  arotmd.  He  did  not 
Injure  her,  and  It  does  not  appear  that  she 
made  any  complaint  of  his  treatment  of  her; 
but  ills  conduct  was  an  annoyance  to  the  dan- 
cers, and  others  present  The  defendant  and 
the  special  policeman  (Bvans)  Interfered,  aiid 
demanded  that  Hoover  should  keep  quiet,  and 
not  disturb  the  ball.  A  pergonal  collision  oc- 
ctured  between  the  officers  and  Hoover.  It 
does  not  appear  that  the  deceased  struck  ei- 
ther of  the  officers,  but  he  resisted  them,  and 
it  Is  probably  fair  to  say  that  he  attempted  to 
strike  the  defendant  but  he  did  not  succeed 
in  doing  so.  However,  we  do  not  regard  tliat 
as  material.  The  defendant  knocked  Hoover 
down  with  his  billy,  and  the  evidence  tends 
to  show  that  he  and  Evans  had  Hoover  down 
on  the  floor  of  the  dance  hall  more  than  once. 
After  getting  on  iiis  feet,  the  parties  passed 
towards  the  door  leading  Into  the  barroom, 
and  about  that  time  the  deceased  pulled  the 
billy  from  the  defendant's  hands.  They  all 
crowded  through  Into  the  barroom,  and  Hoov- 
er was  again  thrown  to  the  floor.  He  raised 
up,  and  about  that  time  the  fatal  shot  was 
fired.  The  ball  from  tbe  revolver  entered 
Hoover's  body  Just  below  the  left  shoulder 
blade,  and  pierced  his  heart,  and  he  died  in- 
stantly. These  are  the  general,  and  we  may 
say  undisputed,  facts  attending  the  tragedy. 
It  Is  true  that  an  ingenious  argument  is  ad- 
vanced by  defendant's  coimsel  In  support  of 
the  claim  that  Hoover  was  In  the  act  of  strik- 
ing the  defendant  when  he  was  shot.  This 
contention  is  founded  upon  the  course  of  the 
ball  after  it  entered  tlie  body  of  the  deceased. 
But,  however  plausible  the  theory  may  be,  it 
cannot  overcome  the  well-established  physical 
fact  that  the  shot  was  fired  at  the  back  of  the 
deceased,  and  some  distance  from  him,  and  at 
a  time  wtien  he  was  making  no  resistance; 
and.  Indeed,  the  jury  were  fully  warranted  in 
finding,  from  the  evidence,  that  the  defendant 
followed  out  into  the  barroom  and  shot  the  de- 
ceased after  he  had  said  be  would  quit  the 
dlBtorbance,  and  that,  when  the  revolver  was 
in  sight,  and  was  drawn  up  to  shoot,  a  by- 
stander attempted  to  take  It  from  tbe  defend- 
ant, and  thus  prevent  him  from  shooting  the 
deceased.  It  is  to  be  conceded  that  there  is 
a  decided  conffict  in  the  evidence  as  to  what 
occurred  during  the  disturbance.  This  proba- 
bly arises  from  the  fact  that  beer  was  fiowing 
freely  at  the  hall,  and  many  of  the  witnesses 
were  under  Its  Influence,  and  did  not  remember 
tbe  facts  alike. 
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lu  State  T.  Maban,  68  Iowa,  304,  20  N.  W. 
449,  and  27  N.  W.  249,  It,,  is  said:  "The  law 
of  self-defense  is  well  settled  In  this  state. 
The  killing  of  an  assailant  is  jnstifled  on  this 
ground  only  when  it  is,  or  reasonably  appears 
to  be,  the  only  means  of  saving  the  Uf e  of  the 
one  assaulted,  or  of  prerentlng  some  great  in- 
Jury  to  his  person."  And  see,  also.  State  T. 
Cross,  68  Iowa,  180,  26  N.  W.  62;  State  t. 
Shelton,  64  Iowa,  333,  20  N.  W.  459;  State  y. 
Maloy,  44  Iowa,  101;  State  v.  Jones  (Iowa) 
56  N.  W.  427.  The  court  fully  and  correctly 
Instructed  the  jury  upon  the  law  of  self-de- 
fense, but  complaint  Is  made  because  the  court 
did  not,  in  Its  Instructions,  direct  the  Jury  that 
the  defendant  had  the  right  to  exercise  the  du- 
ties of  his  ofSce  outside  the  corporate  limits 
of  the  city  of  Bellerue.  The  following  (among 
other)  instructions  were  given  as  to  the  right 
and  authority  of  the  owners  of  Harmony  Parli 
and  their  agents  to  maintain  order  at  the 
dance:  "(42)  It  was  the  duty  of  the  proprie- 
tors of  said  pa.Tls.  to  see  that  good  order  was 
maintained  during  the  continuance  of  the 
dance  or  ball,  to  queU  all  disturbances,  and  to 
protect,  as  far  as  lay  In  their  power,  any  one 
present  at  it,  and  taking  part  in  the  dance, 
from  assault  or  violence.  They  had  the  right 
to  remove  from  the  premises  any  one  who  was 
creating  disturbance  or  making  assault  upon 
any  one  present,  and  this  they  could  do  by 
force.  To  secure  good  order,  and  to  prevent 
tumult  and  disturbance,  they  had  the  right 
to  employ  such  persons  as  they  deemed  nec- 
essary and  proper  for  such  purpose.  (43)  The 
defendant,  it  is  undisputed,  was,  at  the  time 
of  the  homicide,  marshal  of  the  town  of  Belle- 
vue,  and  the  said  park,  it  appears,  was  Just 
outside  of  the  corporate  Umits  of  said  town. 
As  marshal  of  the  town  of  Bellevue,  the  au- 
thority of  the  defendant  as  a  peace  officer 
would  not  extend  beyond  its  corporate  limits; 
but,  while  this  may  be  true,  yet,  if  be  was 
employed  by  the  proprietors  of  said  park  to 
be  present  at  said  dance  to  aid  In  preserving 
peace  and  good  order,  and  was  there  for  that 
purpose,  to  that  extent  he  would  be  represent- 
ing the  proprietors  of  the  park,  and  could  ex- 
ercise such  power  as  they  could  In  these 
particulars,— that  is.  In  malntahiing  order  and 
removing  disorderly  persons.  But,  Independ- 
ently of  all  this,  any  private  individual  would, 
under  the  law,  have  the  right  to  arrest  with- 
out warrant,  and  take  into  custody,  any  one 
who  was  at  the  time  engaged  In  a  breach  of 
the  peace."  It  wlU  readily  be  seen  that  these 
Instructions  required  the  Jury  to  regard  the 
defendant  as  authorized,  by  reason  of  his  ap- 
pointment by  the  proprietors  of  the  place,  or 
independent  of  any  appointment,  to  arrest  the 
deceased  and  take  him  Into  custody  if  he  was 
engaged  In  a  breach  of  the  peace.  The  effect 
of  the  instructions  was  to  give  the  defendant 
power  and  authority  in  making  an  arrest  the 
same  as  if  bis  Jurisdiction  extended  beyond  the 
corporate  limits  of  Bellevue.  The  court  fur- 
ther instructed  the  Jury,  in  substance,  that  If 
it  was  the  purpose  of  the  defendant  to  arrest 


and  remove  Hoover,  and  he  resisted  the  de- 
fendant, then  be  bad  the  right  to  use  such  a 
degree  of  force  as  was  reasonably  necessary, 
to  reduce  him  to  submission;  and,  if  the  re- 
sistance was  violent  and  determined,  the  de- 
fendant was  not  reqiiired  to  make  nice  cal- 
culations as  to  the  degree  of  force  necessary 
to  accomplish  the  purpose.  These  and  other 
instructions  are  in  line  with  well-settled  rules 
of  law  defining  the  means  which  may  be  em- 
ployed in  maldng  arrests.  To  excuse  the  tak- 
ing of  life  In  maldng  an  arrest,  it  must  be 
shown  that  the  killing  was  necessary  to  effect 
the  object  Some  of  the  cases  upon  the  sub- 
ject go  to  the  extent  of  holding  that,  to  ex- 
cuse the  taking  of  life,  it  must  appear  that  it 
was  absolutely  necessary,  in  order  to  make 
the  arrest  and  secure  the  prisoner.  See  1  Am. 
&  Bng.  Bnc  Law,  pp.  745,  746.  As  there  is 
no  evidence  in  this  case  that  any  such  neces- 
sity to  take  life  existed,  we  express  no  opinion 
as  to  what  will  excuse  the  killing  of  a  person 
by  one  making  an  arrest. 

Other  questions  are  discussed  which  are  not 
of  sufficient  importance  to  demand  special 
mention.  The  judgment  of  the  district  court 
is  affirmed. 


BUCKNBLL  v.  MARCT  et  nx. 
(Supreme  Court  of  Iowa.     May  13,  1896.) 

PaTMKXT  of  NoTB— WbiqHT  of  EVIDKXCB — 

Review. 
In  a  Boit  In  equity  to  recover  an  amount 
alleged  to  be  due  on  a  note,  and  to  toredose  a 
mortgage  on  land  given  to  secure  it,  defendants 
claimed  payment;  and  they  and  their  daughter 
testified  that,  when  defendants  sold  plaintJS  a 
horse,  on  which  was  a  mortgage  to  secure  past- 
due  notes  given  by  one  of  defendants  and  bis 
son  to  plaintiff,  he  agreed  to  apply  the  purchase 
price  on  the  note  in  suit  Plaintiff  testified 
that  there  was  no  such  agreement,  but  Uiat  the 
notes  secured  on  the  horse  were  to  be  satiafied 
first.  A  person  who  was  present  at  the  sale, 
and  was  to  buy  the  horse  of  plaintiff,  under- 
stood the  mortgage  thereon  was  satisfied  by  de- 
fendants' sale  thereof  to  plaintiff.  Another 
person  testified  that  defendants  told  him  they 
wished  to  sell  the  horse  to  pay  the  mortgagV 
thereon.  Held  that,  the  burden  being  on  de- 
fendants to  prove  the  note  was  paid,  and  their 
testimony  being  unreasonable,  decree  for  them 
would  be  reversed,  as  against  the  preponder- 
ance of  evidence. 

Appeal  from  district  court,  Wlnneshelk 
county;  E.  E.  CSooley,  Judge. 

Action  in  equity  to  recover  an  amount  al- 
leged to  be  due  on  a  promissory  note,  and  to 
foreclose  a  mortgage  given  to  secure  its  pay- 
ment. The  defendants  admit  the  making  of 
the  note  and  the  execution  of  the  mortgage, 
but  allege  that  the  note  has  been  fully  paid. 
There  was  a  hearing  on  the  merits,  and  a  de- 
cree in  favor  of  the  defendants.  The  plain- 
tiff appeals.     Reversed. 

E.  R  Acres,  for  appellant  E.  P.  JotutBon 
and  Geo.  W.  Adams,  for  appellees. 

ROBINSON,  J.     The  note  in  controversy 
was  given  by  the  defendants,  who  are  bus- 
Digitized  by^OOQlC 


Iowa.) 


STATE  «.  FEBTIG. 


87 


band  and  wife,  on  the  tHh  day  of  October, 
18Si,  for  the  sum  of  $77iS0,  with  Interest 
thereon  at  the  rate  of  8  per  cent,  per  annum, 
and  waa  payable  one  year  after  Its  date.  It 
was  secured  by  a  mortgage  on  the  homestead 
of  the  defendants  and  on  a  small  strip  of 
land  connected  with  it  The  mortgage  was 
also  given  to  secure  two  other  notes,  one  of 
which  was  due  in  two  and  one  in  three  years 
from  their  date.  Both  of  them  Iiave  been 
paid.  The  plaintiff  admits  the  payment  of 
$5.90  on  the  note  In  suit  The  defendants 
claim  that,  in  addition  to  the  payment  ad- 
mitieU  by  the  plaintiff,  there  have  been  paid. 
In  the  price  of  a  certain  gray  mare,  in  labor, 
and  in  use  of  a  horse,  sums  amounting  to 
{102,  and  that  the  amount  thus  paid  was 
the  full  amount  due  on  the  note.  The  plain- 
titr  denies  that  payments  were  made  by  the 
defendants  as  claimed,  and  alleges  that  the 
gray  mare,  for  which  a  credit  of  $85  ta  ask- 
ed, was  taken  in  part  payment  of  a  chattel 
mortgage  thereon  which  he  held.  The  dis- 
trict court  found  that  the  plaintiff  was  not 
entitled  to  any  relief,  and  adjudged  that  the 
mortgage  in  suit  be  satisfied  of  record. 

The  gray  mare  was  sold  by  the  d^endant 
Peter  Marcy  to  the  plaintiff,  in  September. 
18U1.  for  the  agreed  price  of  $85.  At  that 
time  the  plaintiff  held  the  note  in  suit,  and 
two  other  notes  which  were  made  by  the 
defendant  Peter  Marcy,  and  his  son.  Wash. 
Marcy.  They  were  dated  November  28, 1888, 
and  were  past  due.  Bach  was  for  the  sum 
of  $62.50,  with  interest  thereon  at  the  rate 
of  10  per  cent,  per  anniim.  They  were  se- 
cured by  a  chattel  mortgage  ou  the  gray 
mare.  That  mortgage  also  secured  the  pay- 
ment of  the  note  in  suit,  and  another  note 
for  $27.80  which  was  due  in  1889.  The  plain- 
tiff had  indorsed  on  the  notes  for  $62.50 
each  several  small  sums  as  credits  for  mon- 
ey paid,  labor  performed,  and  pigs  taken. 
Wb«t  the  mare  was  purchased  be  indorsed 
on  one  of  these  notes  a  payment  of  $44,  and 
on  the  other  a  payment  of  $24.16,  as  the 
full  amounts  due  thereon,  and  applied  the 
remainder  of  the  purchase  price  in  the  pay- 
ment of  several  small  sums  which  Marcy 
was  owing  him.  The  plaintiff  states  that  aU 
the  notes  secured  by  the  chattel  mortgage 
excepting  the  one  in  suit  are  paid.  The  de- 
fendants and  a  married  daughter  testify 
positively  that,  when  the  mare  was  sold  to 
tbe  plaintiff,  be  agreed  to  apply  the  pur- 
cliase  price  on  the  note  In  suit  Much  of 
tlieir  testimony  was  given  in  response  to 
leading  questions,  to  which  objections  by  the 
Idalntiff  were  duly  made,  and  for  that  rea- 
son it  cannot  be  given  the  weight  which  It 
would  have  been  entitled  to  had  It  been 
Siven  in  response  to  pr<q;)er  questions.  The 
plaintiff  testifies  positively  that  no  agree- 
ment to  apply  the  price  of  the  mare  on  the 
note  In  suit  was  made,  but  that  the  notes 
iecured  by  the  mortgage  on  the  mare  were 
to  be  first  paid.  He  is  corroborated  in  part 
bf  Ed.  Jewell,  who  had  agreed  to  take  the 


mare  from  the  plaintiff  at  the  price  be  was 
to  allow  for  her,  and  was  present  for  the 
purpose  of  taking  her  away.  He  knew  of 
the  mortgage  on  the  mare,  and  understood 
that  it  was  released  by  the  sale.  A  few 
days  before  that  time  a  young  man  named 
Battle  Bucknell  bad  been  told  by  the  plain- 
tiff that  he  had  a  mortgage  on  the  mare,  and 
desired  Bartie  to  purchase  her.  In  conse- 
quence of  what  was  said  to  him,  Bartie  went 
to  Peter  Marcy,  and  was  told  by  him  that  he 
wished  to  sell  the  mare  to  pay  the  mortgage 
on  her,  which  the  plaintiff  held. 

The  presumptions  which  naturally  arise 
from  the  admitted  facts  are  in  favor  of  the 
plaintiff.  Having  a  mortgage  on  real  estate 
to  secure  the  note  hi  suit,  and  a  mortgage 
on  the  mare  to  secure  other  notes,  it  would 
be  contrary  to  ordinary  business  usage  for 
him  to  waive  his  right  to  apply  the  price 
of  the  mare  to  the  payment  of  tbe  notes 
which  were  secured  only  by  the  mortgage 
on  her,  and  use  it  for  the  payment  of  a 
note  which  was  otherwise  secured.  The 
labor,  for  which  the  largest  credit  on  the 
note  in  suit  was  claimed  by  the  defendants, 
was  performed  by  the  sou,  who  signed  the 
two  notes,  on  one  of  which  credit  for  his 
labor  was  given.  It  is  probable  that  the  son 
desired  credit  for  his  labor  to  be  given  on  a 
note  on  which  he  was  liable  rather  than  on 
another.  However  that  may  have  been.  It 
appears  that  a  settlement  between  the  plain- 
tiff and  Peter  Marcy  in  regard  to  the  credit 
due  the  latter  for  lal>or  was  had,  and  the  In- 
dorsements were  made  pursiumt  to  that  set- 
tlement The  burden  is  on  the  defendants 
to  prove  that  the  note  in  suit  is  paid.  Their 
testimony  is  in  some  respects  unreasonable, 
and  fails  to  convince  us  that  their  claims  are 
well  founded.  After  a  careful  examination 
of  the  lecord  submitted  to  us,  we  reach  the 
conclusion  that  the  defendants  have  failed 
to  establish  their  defense  in  any  particular, 
and  that  the  preponderance  of  the  evidence 
shows  that  tbe  plaintiff  is  entitled  to  the 
reUef  he  demands.  The  decree  of  the  dis- 
trict court  Is  therefore  reversed. 


STATE  V.  FERTIG. 

(Sni»«me  Court  of  Iowa.     May  13,  1806.) 

Ihtoxicatino  Liv-'ors— Orasd  Jobt — Indictubnt 

—Husband  and  Wifb — Cobhcion— Hcab- 

sat  evidknoe — joint  dsfehdants. 

1.  On  a  motion  to  set  aside  an  indictment 
on  tbe  ground  that  one  not  a  member  of  the 
grand  jury  was  present  during  the  investigation 
of  the  case  a^inst  defendant  and  took  part  in 
the  examination  of  witnesses,  it  is  incumbent  on 
defendant  to  show  that  such  person  was  pres- 
ent when  the  vote  was  taken,  though  not  "re- 
quired or  permitted  by  law"  to  be  presort,  with- 
in the  exception  of  Code,  (  4337,  and  was  not 
acting  as  a  deputy  of  the  county  attorney,  a» 
authorized  by  McClain's  Code,  §  274. 

2.  On  the  trial  of  one  jointly  indicted  with 
her  husband  for  the  nnlawful  selling  of  Intoxi- 
cating liquors,  where  the  evidence  shows  that 
she  acted  under  the  express  orders  of  the  hus? 
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band,  who  had  complete  control  OTer  her,  it  is 
proper  to  charge  that,  in  order  to  raise  the  pre- 
Bumption  of  coercion,  it  is  sufScient  if  the  hus- 
band was  about  the  premises,  even  though  in 
another  room,  if  the  wife  was  so  immediateiy 
near  him  as  fairly  to  be  held  nnder  his  con> 
trol  or  in  his  presence. 

3.  Where  there  is  no  evidence  to  show  that 
the  wife  was  carrying  on  an  indei>endent  busi- 
ness, or  owned  the  stock  in  trade,  or  the  build- 
ing, it  was  error  to  admit  testimony  of  what 
the  husband  had  said  abont  hia  wife's  running 
the  busiuess. 

4.  Where  two  persons  hare  been  jointly  in- 
dicted for  the  same  offense,  a  jodgment  of  con- 
viction against  one  of  them  is  inadmissible  on 
the  trial  of  the  other. 

Appeal  from  district  court,  Floyd  county; 
P.  \V.  Burr,  Judge. 

Tbo  defendant  was  Indicted,  tried,  and  can- 
't icted  upon  a  cbaige  of  keying  and  main- 
taining a  nuisance  by  the  sale  of  intoxicating 
liquors,  and  she  appeals.    Reversed. 

S.  W.  Woodhonse,  for  appellant  Frank 
Ungenfelder,  Co.  Atty.,  and  Milton  Remley, 
Atty.  Oen.,  for  the  State. 

ROTHROCE,  C.  J.  1.  The  defendant  filed 
a  motion  to  set  aside  the  Indictment  uiwn 
the  grotmd  that  H.  J.  Fitzgerald,  who  was 
not  a  member  of  the  grand  Jury,  was  pres- 
ent before  the  grand  Jury  during  the  inves- 
tigation of  the  case  against  the  defendant, 
and  that  said  Fitzger&ld  took  part  In  the  pro- 
ceeding, by  examining  witnesses.  The  mo- 
tion was  denied,  and  complaint  is  made  of 
the  ruling.  By  section  4337  of  the  Code,  one 
of  the  gronnds  for  setting  aside  an  indict- 
ment is,  "Wlien  any  person  other  than  the 
grand  Jiuors  was  present  before  the  grand 
jury  when  the  question  was  taken  upon  the 
finding  of  the  indictment,  or  when  any  person 
other  than  the  grand  Jnrors,  was  present  be- 
fore the  grand  Jury  during  the  investigation 
of  the  charge  except  as  required  or  permitted 
by' law."  It  appears  from  the  sho'wlng  made 
In  the  support  of  the  motion  that  Fitzgerald 
was  present  before  the  grand  Jury,  and  ex- 
amined a  witness  in  part,  and  ad'vised  with  the 
grand  Jurors  in  regard  to  the  charge  against 
the  defendant  But  it  does  not  appear  that 
be  was  present  when  the  vote  was  taken 
on  the  finding  of  the  indictment  And  no 
showing  was  made  as  to  the  authority  under 
which  Fitzgerald  acted  in  the  investigation. 
It  was  incumbent  on  the  defendant  to  show 
that  he  'was  present  imlawfully,  or  that,  in 
language  of  the  statute,  be  was  not  "required 
or  permitted  by  law"  to  be  present  It  is  pro- 
vided by  section  270  of  McClain's  Code  that 
"the  county  attorney  may  appoint  deputies 
•  •  •  to  assist  him  in  the  discharge  of  his 
duties."  One  of  the  duties  to  be  performed 
is  to  attend  the  grand  jnry  for  the  purpose  of 
examining  'witnesses  in  their  presence,  or  giv- 
ing them  advice  in  any  legal  matter.  Mc- 
Cl&ln's  Code,  §  274.  It  is  very  plain  that  it 
was  not  unlawful  for  Fitzgerald  to  perform 
the  service  complained  of,  if  he  was  a  dei>- 
uty  of  the  county  attorney.  And,  as  there 
was  no  showing  that  be  was  not  so  authorized, 


there  was  no  error  in  overmllng  the  motion. 
Fitzgerald  was  a  witness  on  the  trial,  and 
testified  that  he  was  assisting  the  county  at- 
torney at  the  time  the  Indictment  was  found. 
2.  The  defendant  was  Indioted  Jointly  with 
her  husband,  George  Fertig.  It  appears  that 
they  kept  a  room  in  their  d'welling  house 
where  intoxicating  liquors  and  other  things, 
snch  as  cigars  and  tobacco,  were  kept  for 
sole.  The  place  appears  to  have  been  called 
a  restaurant  The(«  was  but  one  witness  ex- 
amined on  the  trial  who  testified  to  sales  of 
liquors.  He  was  first  examined  as  a  witness 
for  the  state,  and  later  he  was  a  witness  for 
the  defendant  It  appears  from  his  testi- 
mony that  he  frequently  bought  intoxicating 
liquors  in  the  saloon  or  restaurant  and  he 
was  always  'waited  upon  by  the  defendant, 
and  that  liquors  -were  not  at  any  time  di- 
rectly sold  to  him  by  the  defendant's  hus- 
band. The  court  instructed  the  Jnry  upon  tbt- 
UabUity  of  the  wife  as  follows:  "(7)  Tlie 
law  presiunes  that  the  influence  of  a  hus- 
band over  his  'wife  Is  such  that  she  Is  not 
held  criminally  liable  for  the  tmlawful  acts 
done  by  her  in  his  presence,  unless  there  Is 
evidence  to  rebut  this  presumption,  and  B«t- 
isfy  the  jniy  that  the  wife.  In  what  she  did, 
if  anything,  was  exercising  a  free  volition, 
and  was  guilty  of  independent  criminal  ac- 
tion on  her  own  part;  and  she  cannot  be 
found  guilty  unless  you  find  that  she  was  ex- 
ercising, in  what  she  did,  if  anything  is 
shown,  a  free  'Will  to  do  or  not  to  do,  and  an 
independent  criminal  action  on  her  own  part 
when  In  his  presence.  (8)  It  is  not  necessary 
that  the  husband  should  be  in  the  actual, 
physical  presence  of  the  wife,  before  there 
can  be  a  presumption  that  the  'wife  is  coerced. 
If  the  hnsband  was  alMnt  the  premises,  even 
though  in  another  room,  or  in  another  part  of 
the  premises,  the  presumption  will  still  pre- 
vail, if  she  was  so  Immediately  near  him  as 
fairly  to  be  held  tmder  his  control  or  in  his 
prAence."  No  complaint  Is  made  of  these 
Instructions.  They  were  applicable  to  the 
evidence  in  the  case.  There  is  much  in  the 
testlm(»iy  of  the  single  witness  who  was  ex- 
amined in  the  case  to  require  Just  such  a 
charge  to  the  Jury.  While  it  is  true  the  wit- 
ness testified  that  the  defendant  served  him 
with  the  liquors  he  bought  yet  there  is  much 
in  his  testimony  which  tends  to  show  that  it 
was  done  imder  the  express  orders  of  the 
husband,  who  had  complete  control  over  her, 
as  appears  from  the  following  testimony  of 
the  witness.  "Q.  Do  I  understand  you,  now, 
that,  when  you  went  In  there  after  drinks, 
yon  usually  saw  George  somewhere  around 
the  building?  A.  I  usually  saw  or  heard  him 
around  the  building  difFerent  times  during 
the  day.  There  was  a  great  many  times  I  went 
In  there  I  did  not  go  for  drinks.  I  saw  him 
part  of  the  times— not  always— In  the  store- 
room, when  I  went  in  there  after  drinks.  At 
other  times  I  didn't  see  him,  but  heard  him. 
I  heard  him  around  the  building.  Alwayt 
heard  him  before  I  saw  him.    Augusta  was 
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not  al-WBTB  In  tbe  front  part  ot  the  building 
wben  I  went  In  tbere  for  drlnka.  Q.  On 
tboae  occasions,  how  did  you  get  tbe  drinks? 
A.  Lota  of  times  I  didn't  get  any.  Q.  Other 
times  jaa  did  get  them.  Old  George  call 
her  out  to  get  them?  A.  Usually,  yes,  sir,  be 
did.  He  didn't  call  her  by  name,  but  he  did. 
Q.  What  did  he  say  to  her?  A.  He  bad  sig- 
nals I  did  not  understand.  Q.  Then,  as  a 
rule,  when  yon  went  in  there,  and  Augusta 
was  not  in,  George  would  call  her  out  to 
wait  on  you,  did  be?  A.  I  don't  know  as  be 
really  called  her  out  into  the  front  room  to 
vait  on  me,  but  he  made  some  sign  that  she 
came  to.  I  could  not  say  that  he  called  her 
by  name,  but  he  Indicated,  I  suppose,  that 
6lie  was  wanted  In  there  some  other  way.  Q. 
Can't  yoo  tell  how  he  indicated  it?  A.  Some- 
times rap,  stamp  bis  foot  oa  the  floor.  Q. 
Don't  you  recollect  of  his  calling  her  by 
name  In  any  way?  A.  I  beard  him  call  her 
'Mother.'  Didn't  call  ber  out  there.  She 
usually  came,  though.  Wben  I  went  in  there 
and  she  was  not  there,  he  would  sometimes 
boiler  the  word  'Mother.'  She  usually  came. 
Then  she  would  wait  on  me  to  say  what  I 
wanted,— cigats  or  drinks.  The  wbieky  or 
stuff  I  drank  I  sometimes  paid  five  cents  for, 
sometimes  ten  cents.  I  drank  it  out  of  a 
glass.  Sometimes  an  ordinary  tumblerfuL 
It  wouldn't  be  fulL  I  couldn't  say  how 
much  It  varies  at  different  times.  Sometimes 
wben  I  paid  ten  cents  I  drank  it  out  of  the 
same  kind  of  a  glass.  I  guess  the  stuff  I 
paid  five  cents  for  was  as  near  whisky  as 
the  toi-cent  drink  was.  He  said  bis  wife 
was  running  the  restaurant  there;  that  be 
had  nothing  to  do  with  it"  The  witness 
also  stated  that  the  defendant  acted  at  all 
times  when  he  got  liquors  as  though  she 
was  afraid  of  her  husband;  that  he  swore 
at  ber;  that  he  generally  talked  in  German 
when  he  was  swearing,  but  that  the  swear- 
ing came  in  English,  "and  the  balance  was 
German,  kind  of  mixed  up."  It  will  be  seen 
from  the  above  statement  of  facts  sworn  to 
by  tbe  witness  that  the  important  question 
In  tbe  case  was  whether  the  wife  was  so 
under  the  control  of  tbe  husband  as  not  to 
be  criminally  liable  for  waiting  on  the  cus- 
tomers. After  the  cross-examination  of  tbe 
witness,  a  part  of  which  is  above  set  out,  tbe 
plaintiff  re-examined  bim  as  follows:  Direct 
resumed:  "X  do  not  know  in  whose  name 
ttiis  business  was  carried  on.  Q.  You  bad  a 
ronversatlon  witb  George,  in  which  you  tried 
to  j^t  liquor  of  him.  What  did  he  tell  you 
in  ref »ence  to  having  anything  to  do  with  the 
boisiness  himself,  in  that  conversation?  (De- 
(t^ndant  objects  on  the  ground  that  it  is  im- 
proper in  this  case.  Overruled.  Defendant 
excepts.)  A.  He  told  me  be  bad  nothing  to 
do  witb  tbe  business.  Q.  Who  did  be  tell 
ron  was  nmning  the  business,  if  any  tiling,  bi 
that  conversation?  (Defendant  objects  on 
the  ground  that  it  is  improper  and  incom- 
petent, and  a  cross-examination  of  their  own 
witness.     Overruled.     Defendant    excepts.) 


A.  He  said  his  wife  was  running  the  res- 
taurant; that  he  bad  noUilng  to  do  with  IL" 
Defendant  objected  to  this  testimony,  and 
the  objection  was  overruled.  The  ruling  of 
the  court  upon  admitting  this  evidence  is  tbe 
principal  question  in  the  case.  We  can  dis. 
cover  no  ground  upon  which  it  can  t>e  sus- 
tained. It  appears  to  us  to  be  the  merest 
hearsay.  It  is  no  part  of  a  transaction  or 
conversation  called  out  by  tbe  defendant  in 
cross-examination.  Tbe  witness  had  made 
oo  reference  to  any  conversation  with  tbe 
husband  as  to  who  was  pn^rietor  of  the  es- 
tablishment Indeed,  there  is  no,  evidence  in 
the  case  tending  to  show  that  the  wife  was 
carrying  on  an  Independent  business,  nor  that 
she  owned  the  stock  in  trade,  or  tbe  building. 
About  all  that  does  appear  is  tbat  she  came 
when  he  stamped  his  foot  and  called  for  her, 
and  tremblingly  waited  on  customers. 

3.  The  defendant  offered  in  evidence  tbe 
record  of  the  trial  of  George  Fertig  upon  this 
Indictment  at  a  prior  term  of  the  district 
court,  from  wliich  it  appears  tbat  he  was  con- 
victed, and  sentenced  to  pay  a  fine  of  $509 
and  costs,  and  to  stand  committed  to  Jail  for 
175  days,  in  default  of  payment  of  the  Judg- 
ment Tbe  court  on  the  objection  of  the 
prosecution,  refused  to  permit  this  evidence 
to  be  introduced,  and  this  ruling  of  the  court 
is  the  subject  of  complaint  Tbe  ruling  was 
right  It  is  only  necessary  to  say,  in  sus- 
taining the  action  of  the  court  in  this  re- 
spect that  where  two  versons  are  Jointly  in- 
dicted for  the  same  offense,  the  fact  that  one 
of  them  lias  been  convicted  is  no  evidence 
tending  to  show  that  tbe  one  on  trial  is  not 
guilty.  For  the  error  in  admitting  evidence 
of  the  declarations  of  George  Fertig  that  his 
wife  was  proprietor  of  the  nuisance,  the 
Judgment  of  the  district  court  is  reversed. 


McGOWAN  et  al.  v.  NORTHWESTERN 
LEGION  OF  HONOR. 

(Supreme  Court  of  Iowa.     May  12,  1886.) 

Mutual  BsNBriT  Isscatiroi  —  Nonfathsict  or 
OoBS—FoRrsiTO  as— Waiver. 
The  by-laws  of  a  mutual  t>enefit  associa- 
tion provided  that  "each  member  shall  pay  the 
amount  due  on  tlie  notice  of  the  collector,  with- 
in 30  days  from  the  date  of  such  notice,  and, 
on  failure  to  pay,  shall  stand  suspended.  A 
member  failed  to  pay  such  aasesament  within 
30  days  from  its  date;  but,  after  the  expiration 
of  that  time,  notices  of  other  asBessments  were 
sent  to  said  memk>er,  requesting  him  to  pay  the 
therein-mentioned  assessments  due  from  him, 
to  maintain  his  standing  in  the  order,  and  re- 
citing that  "to  avoid  snspeusion,  this  notice 
must  be  paid  on  or  before'  a  certain  date,  and 
that  "the  sending  of  tills  notice  shall  not  be 
held  to  waive  forfeiture  or  lapse  of  member- 
ship by  the  nonpayment  of  previoas  assess- 
ments.** Within  30  days  after  the  date  of  the 
last  notice,  said  member  died,  and  tender  of  the 
amount  due  on  such  assessments  was  made 
within  that  time.  Held,  in  an  action  on  the 
certificate  of  membership,  that  the  sending  of 
said  notices  extended  the  time  of  payment  of 
the  overdue  assessmeata. 
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Appeal  from  saperlor  oonrt  of  Cedar  Rap- 
Ids;   T.  M.  Glberson,  Jadge. 

The  plalntlfFs  are  the  beneflclariea  named 
In  a  certificate  Issued  by  the  defendant  cor- 
poration to  John  McGowan  for  the  sum  of 
$2,000.  The  defendant  corporation  includes 
In  its  organization  a  grand  council  and  sub- 
ordinate oounclls;  and  Cedar  Rapids  Coun- 
eU,  No.  11,  is  of  the  latter,  and  John  Mc- 
Oowan  was  in  his  lifetime  a  member  there- 
of. The  certificate  held  by  him  as  such 
member  issued  June  30,  1890.  McGowan 
died  November  13,  1893,  and  this  suit  Is  to 
recover  the  amount  named  In  the  certificate. 
The  defendant,  for  the  payment  of  Its  obll- 
srations,  maintains  a  benefit  fund,  by  an  as- 
sessment on  Its  membership,  Lhrough  the 
agency  of  Its  subordinate  councils.  Its  laws 
provide  for  the  suspension  of  subordinate 
councils,  and  also  for  the  suspension  of 
membeiB  for  the  failure  to  pay  assessments 
to  the  subordinate  councils,  by  which  means 
they  are  enabled  to  pay  the  grand  council, 
having  charge  of  the  benefit  fund.  The 
members  are  required  to  pay  assessments 
on  notice,  and  the  f (blowing  Is  a  section  of 
the  laws  of  the  corporation  in  regard  there- 
to: "Sec.  75.  Assessment  Notice  by  CoUeet- 
or.  The  subordinate  council  having  been 
notified  by  the  grand  secretary  that  an  as- 
sessment has  been  levied,  it  shall  be  the 
duty  of  the  collector  to  at  once  notify  every 
member  liable  to  an  assessment  This  as- 
sessment notice  shall  be  in  accordance  with 
a  form  prescribed  by  the  grand  council,  and 
its  date  shall  be  the  same  as  that  of  the  no- 
tice received  from  the  grand  secretary. 
ISach  member  shall  pay  the  amount  due  on 
the  notice  of  the  collector,  within  thirty 
days  from  the  date  of  such  notice,  and  any 
member  failing  to  pay  such  assessment  with- 
in thirty  days  shall  stand  suspended  from 
the  order,  and  all  benefits  therefrom.  The 
collector  shall  Immediately  notify  the  com- 
mander and  secretary  of  the  date  of  such 
suspension,  and  the  commander  shall  an- 
nounce the  suspension,  and  the  date  there- 
of, at  the  next  session  of  the  council,  for  the 
Information  of  the  membership  only."  The 
defendant  resists  the  payment  of  the  certifi- 
cate In  suit  because  of  a  failure  of  McGow- 
an to  pay  assessment  No.  63,  notice  of  which 
was  dated  September  1,  1883,  and  hence 
should  have  been  paid  on  or  before  Octo- 
ber 1,  1883.  It  was  not  so  paid,  and  for 
that  reason,  by  the  operation  of  the  laws 
of  the  order,  McGowan  was  a  suspended 
member  from  that  date,  unless,  because  of 
matters  pleaded  in  avoidance,  the  law,  as 
to  him,  was  not  operative.  The  following 
is  the  fourth  division  of  the  reply:  "For  fur- 
ther reply,  plaintiffs  aay  that  on  the  2d  day 
of  October,  1893,  defendant's  grand  secre- 
tary notified  the  deceased,  John  McGowan, 
in  print  and  writing,  mailed  to  him  as  re- 
quired by  defendant's  laws,  of  assessment 
No.  64  against  him,  amounting  to  one  dollar 
and   eij^ty  cents,   and   requiring   payment 


thereof  on  or  before  Novemb^  2,  1883,  and 
that  on  November  1,  1883,  the  defendant's 
grand  secretary  further,  by  notice  in  print 
and  writing,  mailed  to  him  as  required  by 
defendant's  laws,  notified  the  deceased,  John 
McGowan,  of  assessment  No.  65  against  him, 
amounting  to  one  dollar  and  eighty  cents, 
and  requiring  payment  thereof  on  or  Ijefore 
December  1,  1883,  and  that  defendant  thus 
and  thereby  elected  to  treat  the  said  John 
McGowan  as  a  member  of  its  order  in  good 
standing,  and  subject  to  assessment,  up  to 
the  time  of  Ma  death,  and  thus  and  thereby 
waived  the  alleged  nonpayment  of  the  al- 
leged assessment  No.  63,  mentioned  in  de- 
fendant's answer.  Copies  of  soch  notices  of 
said  assessments  Nos.  64  and  65  are  here- 
unto annexed,  marked  'Ehchlbits  1  and  2,' 
and  made  a  part  hereof."  It  is  alleged  In 
the  next  division  of  the  reply  that  amounts 
specified  In  the  alleged  notices  were  paid 
to  the  person  named  therein  on  the  13th  day 
of  November,  1893,  and  a  receipt  taken  there- 
for. These  facts  are  pleaded  as  a  waiver  of 
the  rule  for  suspension.  Other  issues  are  In 
the  pleadings.  At  the  conclusion  of  the  evi- 
dence the  plaintiffs  moved  the  court  to  direct 
a  verdict  for  them,  which  it  did,  and  over- 
ruled a  motion  for  defendant  for  Judgment 
In  its  favor.  The  defendant  appealed.  Af- 
firmed. 

Hedges  &  Rumple,  for  a]M>eUant  Obas. 
A.  Clark,  for  appelleea. 

OBANOER,  J.  Some  facts  dlsdo«ed  by 
the  record,  which  are  without  dispute,  should 
be  stated  at  the  outset  The  assessments 
numbM-ed  63,  64,  and  65  were  mailed  to  and 
received  by  John  McGowan.  No  payment, 
nor  offer  of  payment,  was  made  on  any  of 
them  tlU  November  13,  1883.  On  that  day 
one  Holmes  went  to  the  person  designated 
in  the  assessment  notices  (W.  A.  MoConkle), 
and  paid  the  amount  of  the  three  assess- 
ments (63,  04,  and  &Si,  and  to<A  a  receipt 
therefor  as  received  from  John  McGowan. 
What  was  said  at  the  time  of  the  payment 
is  stated  by  McOonkie,  in  his  testimony,  as 
follows:  "Q.  Please  state  the  conversation 
between  you  and  Mr.  Holmes  at  the  time  In 
regard  to  this  matter  of  the  payment  of  the 
money?  A.  He  said  Mr.  McGowan  had  died 
this  afternoon,  and  on  looking  over  his  re- 
ceipts he  found  he  had  been  back  two  as- 
sessments, and  he  come  to  see  if  he  could 
pay  them.  I  told  him  I  didn't  l)elieve  the 
company  would  receive  the  money,  but,  if  he 
desired,  I  would  send  it  In.  I  had  sent  in 
all  the  previous  assessments  on  Saturday, 
but  he  wanted  me  to  send  in  bis  assessment; 
and  I  told  him  I  would  do  so,  and  If  they 
didn't  accept  it  they  would  imdoubtedly  send 
it  back  to  him.  He  was  to  pay  the  expense 
of  transmission.  That  was  the  agreement 
and  that  was  carried  out.  I  also  told  lilm  I 
would  write  a  letter  to  Mr.  Rowland,  stating 
the  case  to  him."    It  then  appears  that  Mc- 
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Oonkle  forwarded  tbe  money  to  the  (rand 
secretauy.  with  Information  tbat  McGowan 
died  that  afternoon;  and  the  money  was 
promptly  retomed,  with  the  words  that,  if 
alive  and  well,  he  would  have  to  pass  an  ex- 
amination before  he  could  be  reinstated. 
With  our  view  of  the  case,  the  last  two  as- 
sessment notices  are  of  vital  importance, 
and  we  set  out  the  important  part  of  the  last 
one;  the  other  being  the  same,  except  that 
it  was  dated  October  1,  and  payment  was  to 
be  made  by  November  2,  1S93.  It  is  as  fol- 
lows: "Assessment  No.  65.  Death  No.  74. 
To  Avoid  Suspension,  this  Assessment  Must 
be  Paid  on  or  l>efore  Dec.  1,  1893.  North- 
western L^on  of  Hmor.  Marengo,  Iowa, 
Nov.  1,  1893.  Companion  J.  McOowan:  Zou 
are  hereby  notified  of  the  death  of  the  fol- 
lowing named  companion,  who  was  entitled 
to  all  the  benefits  of  the  order.  Proof  of 
death  has  been  duly  approved  by  the  proper 
anthorltles.  The  condition  of  the  grand 
treasury  requires  that  an  assessment  be  call- 
ed at  this  time.  Assessment  No.  65,  anoont- 
Ing  to  $1.80,  Is  now  due  from  you;  and,  to 
maintain  your  standing  in  the  order,  such  as- 
sessment shonld  l>e  peJd  on  or  before  Dec.  1, 
1893.  Ton  are  authorized  to  malce  payments 
to  your  secretary,  Companion  McConkle, 
who  will  deliver  to  you  the  grand  secretary's 
receipt  upon  payment  Should  you  remit  di- 
rect to  grand  secretary,  pay  exchange.  The 
sending  of  this  notice  shall  not  be  h^d  to 
waive  forfeiture  or  lapse  of  membership  by 
the  nonpayment  of  previous  assessments. 
Fraternally,  D.  M.  Rowland,  Grand  Secre- 
tary." We  will  set  at  rest  many  questions 
argued  if  we  here  say  that  oar  considera- 
ticn  of  the  case  will  be  on  the  assumption 
(hat  the  defenses  pleaded  are  conclusive 
against  a  recovery,  except  for  the  legal  eCTect 
of  the  last  two  notices  of  assessment. 

It  is  the  law  of  the  order  that  a  member 
oot  tn  good  standing  is  not  entitled  to  share 
Id  the  ben^t  fond,  and  one  suspended  la 
not  In  good  standing.  It  Is  an  express  pro- 
vision of  the  law,  which  Is  a  part  of  the 
(ontract  fixing  the  conditions  of  membership, 
tbat.  If  assessments  are  not  paid  within  30 
days  after  the  notice  thereof,  the  member 
stands  suspended.  This  condition  is  fixed 
by  the  section  of  the  law  qaoted  in  our  state- 
ment of  fftcts.  Hence  McOowan,  after  Oc- 
tober 1,  18d3,  was  a  suspended  meml>er,  un- 
less the  notices  had  the  effect  t»  relieve  him 
tlierefrom.  McGowan'e  relation  to  the  order 
oD  and  after  Octolier  2,  1893,  was  known. 
On  the  1st  of  October,  and  again  on  the  1st 
of  November,  a  notice  issued  to  him  directly* 
from  the  secretary  of  the  grand  council. 
What  recognition  the  notices  extend  is  best 
Imown  by  the  contents.  The  first  language 
of  the  one  set  out  Is  that  of  caution  "to  avoid 
suqienalon"  by  paying  the  assessment  then 
behig  made,  "on  or  before  December  1, 
1S03."  It  then  notlfles  him  of  the  death  of 
a  companion,  and  then  requires  him  to  make 
payment  of  the  assessment  due  from  him,  in 


order  to  matntiiin  his  standing  in  the  order, 
and  names  the  persons  to  whom  payment  can 
be  made.  The  law  above  quoted  requires  tbat 
when  a  member  is  suspended  the  collector 
shall  immediately  notify  the  commander  and 
secretary  of  the  suspension,  and  the  com- 
mander shall  announce  the  suspension,  and 
the  date  thereof,  at  the  next  session  of  the 
council,  for  the  information  of  the  members. 
The  collector  of  the  coimcil  Is  to  notify  the 
grand  secretary  of  all  suspensions.  Assum- 
ing that  the  method  of  procedure  as  to  the 
notices  Is  authorized  by  the  laws  of  the  or- 
der, we  do  not  see  any  other  conclusion,  ex- 
cept that  McGowan,  after  the  receipt  of  the 
last  notice,  was  entitled  to  make  payment 
in  accordance  with  its  terms.  For  what 
other  purpose  did  It  issue?  On  the  day  that 
McGowan  would  have  stood  suspended,  be 
was  notified  of  an  assessment  to  be  paid  by 
November  2d,  and  before  that  date  he  was 
notified  to  pay  another  before  December  2d, 
and  all  for  the  purpose  of  maintaining  his 
standing  in  the  order.  It  seems  to  us  the 
notice  gave  him  the  legal  right  to  make  the 
payment  within  the  time.  The  last  clause 
of  the  notice  is  as  follows:  "The  sending  of 
this  notice  shall  not  be  h^d  to  waive  forfei- 
ture or  lapse  of  membership  by  nonpayment 
of  previous  assessments."  This  language 
Indicates  an  understanding  that  the  notice 
was  being  sent  to  a  person  liable  to  forfei- 
ture or  a  lapee  at  membership;  and  the 
query  arises,  why  send  them  to  such  a  pet^ 
BOO,  if  he  was  already  to  be  treated  as  a 
suspended  member?  It  will  be  seen  that  the 
clause  does  not  provide  against  waiver  if 
payment  shall  be  made.  We  take  it  to  be 
a  mere  provision  against  waiver  if  the  notice 
is  not  complied  with,  for  surely  the  notice  Is 
sent  to  Induce  CMupliance.  Without  the  last 
clause  of  the  notice,  the  rule  we  indicate  is 
hardly  open  to  question.  It  Issued  to  a  per- 
son known  to  be  under  suspension  by .  the 
letter  of  the  law,  and,  in  unmistakable 
terms,  recognized  him  as  tmder  obligations 
for  the  payment  of  assessments  made  after 
the  date  of  the  suspension,  and  warned  him 
that,  to  avoid  suspension,  this  assessment 
must  be  paid  on  or  before  December  1,  1893. 
The  natural  understanding  from  the  notice 
would  be  that  he  was  not,  by  the  order,  re- 
garded as  suspended.  It  is  not  to  be  cor- 
rectly said  that  the  language  of  the  last 
clause  rendered  the  notice  of  no  force  in  a 
case  where  there  was  a  previous  lapse  of 
membership,  by  the  letter  of  the  law;  for.  If 
tbat  construction  obtains,  there  could  have 
been  no  purpose  In  sending  the  notices,  un- 
less it  was  to  Improperly  obtain  the  money, 
and  that  Is  neither  claimed  nor  thought. 
There  is  some  controversy  over  the  fact  of 
whether  McGowan  died  before  or  after  the 
payment  on  November  13th.  It  is  dear  that 
the  death  and  payment  were  near  the  same 
time,  and,  as  we  view  the  record,  the  pre- 
sumption would  be  that  it  was  before,  in  the 
absence  of  evidence  to  show  the  contrary. 
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Bat,  In  any  event,  if  the  time  of  payment 
was  extended  to  December  2, 1892,  tbe  dealb 
would  noit  defeat  a  right  of  recovery.  If  pay- 
ment was  made  within  the  time.  The  judg- 
ment la  affirmed. 

KINNB,  J.  I  concur  in  the  Judgment  of  the 
affirmance,  but  place  my  Judgment  upon 
grounds  not  discussed  In  the  opinion.  I  am 
not  willing  to  assent  to  the  views  of  the  opin- 
ion, as  I  do  not  think  a  proper  constroctlon 
Is  therein  given  to  the  provisions  of  the  as- 
sessment notice. 


STATE  V.  GARRITT. 

(Supreme  Court  of  lowe.     May  12,  1896.) 

ScDncTioN — JuBT — Sepakatio:< — Adjodknubnt  — 
Effect— EviDKNCB — Instbuotiok. 

1.  Code,  {  4434,  provides  that  the  jurors 
sworn  to  try  an  indictment  may,  at  any  time  be- 
fore the  final  submission  of  the  cause  to  them, 
be  permitted  to  separate  except  where  one  of 
tile  parties  objects  thereto.  Held,  tliat  it  was 
error  to  penult  a  jary  to  separate  against  the 
objection  of  defendant 

2.  Code,  S  4443,  provides  that  if,  before  the 
conclusion  of  a  trial,  a  juror  becomes  sick,  so 
as  to  be  unable  to  perform  his  duty,  the  court 
may  discharge  him,  and  swear  in  a  new  juror, 
and  be^in  the  trial  anew,  or  may  discharge  the 
entire  jury,  and  thereafter  impanel  a  new  one 
to  try  the  case.  Held,  that  the  statute  was 
not  mandatory,  and  did  not  prohibit  the  court 
from  adjourning  for  a  few  days  antii  the  sick 
juror  became  aoie  to  resume  the  discharge  of 
his  dn^. 

3.  On  a  trial  for  seduction,  a  charge  that  if 
defendant  induced  prosecutrix  to  consent  to  sex- 
ual intercourse  by  representing  to  her,  in  sub- 
stance, that  there  was  nothing  wrong  in  such 
an  act  between  parties  who  are  going  to  mar- 
ry, that  wonld  be  an  artifice,  within  the  meaning 
of  the  law,  did  not  amount  to  a  withdrawal  of 
other  competent  evidence  from  consideration 
by  the  jury. 

Appeal  from  district  court,  Clinton  county; 
C.  M.  Waterman,  Judge. 

The  defendant  was  Indicted  and  tried  for 
the  crime  of  seduction,  was  found  guilty,  and 
sentenced  to  be  confined  therefor  for  the  pe- 
riod of  18  months  in  the  state  penitentiary. 
He  appeals  from  said  judgment.    Reversed. 

J.  S.  Darling,  P.  H.  Judge,  and  A.  L.  Pas- 
cal, for  appellant.  MUton  Remley,  Atty. 
Oen.,  for  the  State. 

SaNNE,  J.  1.  Defendant  contends  that 
the  conrt  erred  in  this:  that  after  the  trial 
liad  proceeded  several  days,  and  on  October 
6,  1804,  one  of  the  Jurors  In  the  case  being 
ill,  the  court,  against  defendant's  objections, 
and  in  opposition  to  his  request,  then  made, 
that  the  Jury  be  kept  together,  did  continue 
or  adjourn  the  further  hearing  of  said  cause 
until  October  10,  1804,  and  excused  the  jury 
until  that  time.  The  complaint  is  that  the 
court  should  liave  kept  the  Jury  together  dur- 
ing said  adjournment  Our  statute  provides: 
"The  jurors  sworn  to  try  an  indictment,  may, 
at  any  time  before  the  final  submission  of 
the  cause  to  them,  in  the  discretion  of  the 


court,  be  i>eRnitted  to  separate,  except  where 
one  of  the  parties  object  thereto,  or  be  kept 
together  in  charge  of  proper  officers.  The- 
officers  must  be  sworn  to  keep  the  Jury  to- 
gether during  the  adjournment  of  the  court, 
and  to  suffer  no  person  to  speak  to  or  com- 
municate with  them  on  any  subject  connect- 
ed with  the  trial,  nor  do  so  themselves,  and 
to  return  them  Into  court  at  the  time  to- 
which  it  adjounw."  Ctode,  §  4434.  It  is  to  be 
observed  that  the  portion  of  the  section  ital- 
icized was  not  Incorporated  in  the  Code  of 
1851  or  in  the  Revision  of  1860.  Code  1851, 
f  3011;  Revision  1860,  {  4802.  It  appears 
first  in  the  Code  of  1873.  Under  the  law  as 
it  existed  prior  to  the  adoption  of  the  Code 
of  1873,  it  was  hdd  that  it  was  not  error  for 
the  trial  court  to  refuse,  on  the  application 
of  the  defendant,  to  keep  the  Jury  together 
during  the  trial.  State  v.  GUlick,  10  Iowa, 
08;  State  v.  Felter,  25  Iowa,  67.  In  State 
V.  Ralnsbarger,  74  Iowa,  200,  37  N.  W.  153, 
which  was  decided  after  the  adoption  of  the 
Code  of  1873,  the  defendant,  after  the  JaT7 
were  impaneled,  asked  that  they  be  placed 
in  the  care  of  an  officer,  and  that  they  be- 
not  allowed  to  separate.  The  court  in  pass- 
ing upon  the  alleged  error  of  the  trial  court 
in  refusing  this  request,  said:  "This  court: 
has  held,  under  the  statute  now  in  force  ap- 
plicable to  the  question  (Code,  |  4434),  that 
the  court,  in  the  exercise  of  its  discretion, 
may.  In  the  ease  of  the  character  of  the  one- 
before  us,  permit  the  Jury  to  separate  under 
proper  direction  and  admonition.  State  v. 
Felter,  25  Iowa,  67."  There  is  nothing  in 
the  opinion  to  Indicate  that  the  attention  or 
the  court  was  called  to  the  fact  that  the 
statute  had  been  changed  since  the  decision 
of  Felter's  Case,  and  that  matter  is  not  men- 
tioned In  the  opinion.  An  examination  or 
the  record  and  arguments  in  the  Ralns- 
barger Case  shows  that  the  attention  of  this 
court  was  not  called  to  the  change  In  the 
statute.  It  must,  we  think,  be  held  that,  by 
inserting  the  Italicized  words,  the  legislature 
meant  something.  They  could  have  had  no 
other  meaning  than  that,  when  either  the 
state  or  the  defendant  objects  to  the  jury 
being  permitted  to  separate  during  the  trial, 
th^  must  be  kept  together  in  charge  of 
proper  officers.  Nor  is  it  to  be  doubted  that 
it  is  in  the  sound  discretion  of  the  trial  court, 
on  its  own  motion,  to  require  the  Jury  to  be 
kept  together  in  any  case  triable  on  indict- 
ment As  it  Is  clearly  manifest  that  this 
question  was  determined  in  the  Rainsbarger 
Case  without  the  attention  of  the  court  be- 
ing directed  to  the  change  in  the  statute,  we 
ought  not  to  follow  It.  As  the  court,  under 
the  statute,  cannot  permit  a  Jury  trying  an 
indictment  to  separate  in  case  "one  of  the 
parties  object  thereto,"  and  as  defeadant  In 
this  case  did  so  object  it  was  error  for  the 
court  to  ignore  said  objection,  and  permit  the 
Jury  to  separate. 

2.  Appellant  insists  that,  imder  section  4443- 
of  the  Ciode  of  1878,  the  Juror  should  have 
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-been  dlscbRiged,  and  a  new  juror  sworn  In, 
and  tbe  trial  begun  anew,  or  that  the  Jury 
should  have  been  discharged,  and  another 
Jnr;  afterwards  Impaneled  to  try  the  case. 
True,  the  section  referred  to  provides  that 
if,  before  tbe  conclusion  of  a  trial,  a  Juror  Is 
sick,  so  as  to  be  unable  to  perform  his  duty, 
the  oonrt  may  discharge  him,  and  swear  in 
a  new  juror,  and  begin  the  trial  anew,  or 
may  discharge  the  entire  Jury,  and  thereafter 
impanel  a  new,  or  may  discharge  one  to  try 
the  case.  But  this  statute  is  not  manda- 
toiy.  It  says  the  court  "may"  take  any  of 
the  steps  therein  provided.  But  we  do  not 
think  It  was  ever  Intended  to  thereby  pro- 
hibit the  court  from  adjourning  for  a  few 
boars  or  a  few  days.  If  necessary,  until  tbe 
sick  jnror  becomes  able  to  discharge  his 
duty,  and  then  proceeding  with  the  txlaL 
Saeh  a  coarse  is  often  advisable,  and,  while 
vorklBg  no  injustice  to  either  party,  fre- 
quently saves  much  time  and  expense  which 
would  attend  trying  a  case  over  again. 
What  we  have  said  is  not  Inconsistent  with 
our  holding  in  State  v.  Fertig,  84  Iowa,  79, 
50  N.  W.  646.  Nor  is  tbe  case  of  Lyons  v. 
Hamilton.  68  Iowa,  47,  28  N.  W.  429,  in  con- 
flict with  our  holding.  In  that  case  the  cause 
was  continued  for  a  day,  and  nine  of  the 
same  Jurors  impaneled  in  another  case,  the 
trial  of  which  was  proceeded  with.  At  its 
condosion,  the  trial  of  the  original  case  was 
resomed.  In  the  opinion  In  that  case.  It  is 
said:  'If  the  court  had  entered  upon  the 
trial  of  the  cause  the  next  morning,  there 
would  have  been  no  reason  for  any  objection 
to  the  Jury;  or  if  the  court  had  adjourned 
from  Saturday  until  Monday,  or  for  any  oth- 
er reasonable  time,  there  would  be  no  good 
reason  why  the  Jury  should  not  proceed  to 
iiear  and  determine  the  cause.  But  that, is 
quite  another  thing  from  a  continuance  of 
the  cause,  and  Impaneling  most  of  the  jury  in 
another  action,  and  trying  It,  and  then  tak- 
ing up  this  case."  In  the  case  at  bar  the 
action  of  the  court  amounted  to  nothUig 
more  than  taking  a  recess  from  the  6th  to 
tbe  lOtb  of  October.  Indeed,  It  does  not  ap- 
pear that  the  court  was  in  session  during  this 
Interval  of  three  days. 

3.  It  ia  contended  that  the  court  erred  In 
refusing  to  give  certain  instructions  asked 
by  the  defendant.  Without  setting  forth 
these  instructions,  it  may  be  said  that,  so  far 
as  they  embraced  the  law  and  were  apidica- 
ble  to  the  facts  of  the  case,  they  were  cov- 
ered fully  by  the  charge  of  tbe  court 

4.  The  ninth  instruction  given  by  the  court 
is  assailed  as  erroneous.  In  it  the  court  told 
the  jtuy:  "If  you  find  that  the  defendant 
bad  sexual  Intercourse  with  said  prosecutrix, 
Vlary  Black,  and  that  he  Induced  her  to  con- 
tent thereto  by  representing  and  saying  to 
her.  In  substance,  that  'there  was  nothing 
vrong  In  such  an  act  between  parties  who 
were  going  to  marry,'  this  would  be  an  artl- 
flce,  within  tbe  meaning  of  the  law."  It  is 
Slid  that  the  court  should  not  have  directed 


the  attention  of  tbe  Jury  to  the  language  of 
the  testimony  of  the  prosecutrix,  and  State  v. 
Meshek,  61  Iowa,  308,  1  N.  W.  686,  and 
State  V.  Donovan,  61  Iowa,  369,  16  N.  W. 
206,  are  relied  upon.  In  Meshek's  Case  an 
instruction  was  held  erroneous  because  it. 
In  effect,  amoimted  to  a  withdrawal  of  other 
comx)etent  evidence  from  the  consideration 
of  the  Jury.  The  instruction  given  In  this 
case  had  no  such  effect.  In  Donovan's  Case 
an  instruction  was  held  erroneous  because  it 
was  an  expression  of  the  opinion  of  the 
cotirt  upon  the  weight  of  evidence.  The  in- 
struction before  us  is  not  vulnerable  to  the 
objections  made. 

6.  It  is  insisted  that  the  cotirt,  in  the  elev- 
enth instruction,  assumed  that  the  prosecu- 
trix was  corroborated.  It  is  not  open  to 
that  construction,  and  la  In  all  respects  fair 
and  tinobjectlonable. 

6.  It  Is  said  that  the  evidence  of  the  prose- 
cutrix is  not  corroborated,  as  tbe  statute  re- 
quires; that  the  verdict  Is  contrary  to  the 
evidence;  and  that  an  alibi  was  establiahed 
by  the  defendant  As,  for  the  error  hereto- 
fore mentioned,  the  cause  must  be  reversed, 
it  is  not  proper  for  us  to  discuss  the  weight 
of  the  evidence,  as  on  another  trial  it  may 
not  be  the  same. 

For  the  error  of  the  court  in  permitting  the 
Jury  to  separate  against  the  objections  of 
defendant  the  judgment  below  must  be  re- 
versed. 


EPBNBTBE  v.  MONTGOMERY  COUNTY 
et  at 

(Supreme  Court  of  Iowa.     May  13,  1896.) 

Afpeal  —  Neckssiti    roK  Noticb  —  Mscbanic's 
LiKH — Btatembnt  or  Claim — Lisx  on  Couktt 

BUILOINO — HlOBTS  OT  iJDBCONTBACTOBS — PaT- 
MBNT8  DNDEa  CoNTKACT. 

1.  Lien  claimanta  who  were  made  defend- 
ants in  a  suit  by  another  lien  claimant  cannot 
without  serving  notice  of  appeal  from  the  judg- 
ment rendered  in  such  action,  assign  error  tliere- 
to  on  an  appeal  by  the  plaintiC 

2.  Where  a  subcontractor  furnislung  labor 
and  material  for  a  county  building  filed  with 
the  prupcr  officer  an  itemized  and  sworn  state- 
ment of  his  demand  therefor,  within  30  days  of 
the  time  the  last  material  and  labor  was  fur- 
nished (Acts  2Uth  Gen.  Assem.  c.  ITU),  the 
validity  of  his  claim  ia  not  affected  by  the  fact 
that  he  also  included  in  such  statement  a  claim 
for  a  lien  on  the  building,  and  on  the  funds  set 
apart  for  its  erection. 

3.  Acts  20th  Gen.  Assem.  c.  179,  provides 
that  subcontractors  furnishing  lab«r  or  ma- 
terials tor  a  public  building  shall  have  a  claim 
for  the  value  thereof,  "in  an  amount  not  in 
excess  of  the  contract  price"  of  the  liuilding; 
and  a  contract  for  the  erection  of  a  county 
building  provided  for  payments  on  the  price  at 
stated  times  of  90  per  cent,  on  estimates  of 
the  superintending  architect  and  for  payment 
of  the  remaining  10  per  cent  on  the  completion 
and  acceptance  of  the  entire  work,  "and  as 
soon  thereafter  as  the  party  of  the  second  part 
[the  county]  is  assured  against  the  existence  of 
any  mechanics'  liens  on  said  buildings,"  and 
provided  that,  if  the  contractors  failed  to  com- 
plete the  building  within  the  contract  time,  tbe 
county  iboukl  complete  it  at  their  expense,  aad 
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deduct  from  any  anma  due  on  the  contract  the 
Talue  of  work  or  materials  furnished  thereaft- 
er. Held,  that  the  county,  after  haying  finish- 
ed the  work  on  default  of  the  contractors  at  a 
cost,  including  prior  payments  properly  made 
on  the  contract,  greater  than  the  contract  price, 
was  not  liable  to  subcontractors  on  the  theory 
that  it  had  contracted  to  reserve  the  fund  of  10 
per  cent,  for  their  benefit. 

4.  A  subcontractor  is  bound  by  the  terms 
of  the  contract  between  his  principal  contractor 
and  the  owner. 

5.  The  owner  of  a  building  whose  contract 
with  the  principal  contractor  for  its  erection  pro- 
Tides  for  payments  at  stated  intervals  and  does 
not  reserve  the  right  to  discharge  claims  of  sub- 
contractors from  the  fund  otherwise  due  the 
principal  contractor,  is  entitled  to  make  pay- 
ments according  to  the  contract,  without  liabil- 
ity to  subcontractors,  though  he  knew  that  they 
bad  been  furnishing  labor  and  materials,  and 
bad  not  been  paid  therefor  by  the  contractor. 

6.  Subcontractors  who  furnished  labor  and 
materials  with  the  knowledge  of  the  owner  can- 
not complain  that  he  paid  the  contractor  in  ad- 
vance of  the  estimates,  under  a  contract  pro- 
viding for  payment  of  a  certain  per  cent, 
monthly  on  estimates  of  the  superintending 
architect,  where  it  appears  that  the  contractor 
was  not  paid  more  than  such  percentage  for 
the  work  actually  done,  and  that,  in  ms  de- 
fault in  completing  the  work,  the  owner  finished 
it  at  a  total  cost  greater  than  the  contract 
price. 

Appeal  from  district  court,  Montgomety 
county;   N.  W.  Macey,  Judge. 

The  defendant  Montgomery  county,  having 
been  duly  authorized  by  law,  by  the  electors 
of  said  county,  did,  tbrougb  its  boaitl  of  su- 
pervisors, proceed  to  erect  a  courthouse  in 
the  city  of  Red  Oak,  In  said  county.  Plans 
and  specifications  prepared  by  H.  C.  Koch 
&  Oo.,  architects,  of  Milwaukee,  Wis.,  were 
selected,  and  said  firm  employed  as  the  ar- 
chitects of  the  building.  The  contract  for 
the  erection  of  said  building  was  awarded  to 
the  defendants  Richards  &  Co.,  a  firm  com- 
posed of  James  Richards  and  G.  I.  IievelUe, 
of  Omaha,  Neb.  The  contract  prorlded  that 
Richards  &  Co.  should  furnish  all  of  the  ma- 
terials, and  do  all  of  the  labor  necessary  for 
the  completion  of  said  building  in  a  good  and 
workmanlike  manner.  In  accordance  with 
the  drawings  and  specifications  made  by  said 
architects,  who  were  to  be  the  superintend- 
ents of  said  work,  and  to  complete  said  build- 
ing ready  for  occupancy  by  May  1,  1891. 
For  this  work  the  defendant  county  agreed 
to  pay  169,200,  to  be  paid  "upon  certain  estl- 
matee  of  the  superintendent,  payable  the 
first  Tuesday  of  every  month,  of  the  propor- 
tionate value  of  work  done  upon  the  build- 
ing, and  of  the  materials  wrought  Into  the 
construction  of  the  same,  less  10  per  cent 
of  the  amount  of  each  estimate,  but  all  floor 
beams  to  be  estimated  when  delivered  upon 
said  grounds,  less  25  per  cent,  of  the  esti- 
mate therefor;  15  per  cent,  when  the  beams 
are  laid,  the  remaining  percentage,  together 
with  all  sums  due  on  this  contract,  on  the 
completion  and  acceptance  of  the  entire 
work,  and  as  soon  thereafter  as  the  party 
of  the  second  part  is  assured  against  the  ex- 
istence of  any  mechanics'  liens  on  said  build- 
ing."   The  contract  also  provided  "that,  in 


case  the  i>artles  of  the  fint  part  shall  fail  to- 
be  ready  for  acceptance  within  the  time 
herein  limited  for  the  performance  thereof, 
the  parties  of  the  first  part  shall  pay  to  the 
party  of  the  second  port,  as  liquidated  dam- 
ages for  such  default,  the  sum  of  $15  for 
each  and  every  day  thereafter,  until  said 
contract  Is  fully  performed,  the  amount  to- 
be  deducted  from'any  sums  due  on  said  con- 
tract" Provision  was  also  made  for  the 
county's  completing  the  work  in  case  the 
contractor  failed  or  refused  to  supply  the 
materials,  or  to  carry  on  the  work.  The 
contractors  gave  a  bond  to  make  good  to  the 
county  "all  damages,  expenses,  and  make 
good  all  sums  of  money  that  may  be  incur- 
red by  Montgomery  county  by  reason  of  any  - 
defects  In  material  or  vroiiunanship  in  the 
erection  of  said  building  and  fixtures,  and  to 
pay  any  and  all  sums  of  money  that  the  said- 
Richards  &  Co.  may  In  any  way  become  lia- 
ble to  pay  to  Montgomery  county  by  reason, 
of  their  foregoing  contract  with  aald  county, 
or  any  nonfulfillments  thereof."  The  sure- 
ties on  said  bond  were  all  resid«its  of  the 
state  of  Nebraska.  The  contractors,  In  May; 
1890,  entered  upon  the  work  of  construction, 
of  said  building,  and  so  continued  until  about 
July  13,  1891,  when  they  became  insolv^it, 
and  were  unable  to  proceed  with  the  work. 
After  notice  to  the  contractors,  the  county 
assumed  control  of  the  work,  and  completeil 
the  building.  Soon  after  the  contract  was 
made  with  Richards  &  Co.,  a  further  con- 
tract was  made  with  them  l^  the  county,  for 
stren^rtbening  the  foundation  of  the  building, 
at  an  expense  of  $316.67.  Richards  &  Co. 
were  at  the  same  time  erecting  a  building  in 
Red  Oak  for  a  private  party,  and,  in  making 
excavation  therefor,  had  some  dirt  to  sell, 
wtilch  was  hauled  upon  the  courthouse  lot,, 
at  the  agreed  cost  of  $93.15.  As  the  work, 
progressed  upon  the  courthouse,  monthly  es- 
timates were  made  by  the  architects,  ediow- 
Ing  the  value  of  the  materials  furnished  and 
work  done  In  the  preceding  month,  and  the 
90  per  oent  due  Richards  &  Co.  under  the- 
contract  Under  said  estimates  and  the  per 
cent,  due  thereunder,  the  county  up  to  tUo 
time  Richards  &  Oo.  abandoned  the  contract 
and  work,  had  paid  them  the  gro»3  sum  of 
$52,317.02.  These  payments  Included  the 
amoimt  due  from  the  county  for  the  dirt 
mentioned,  also  for  strengthening  the  walls. 
Therefore,  the  contractors  had  In  said  time 
received  from  the  county,  on  their  contract, 
the  sum  of  $51,907.50,  which  deducted  from 
the  contract  price,  $69,200,  left  the  sum  of 
$17,292.50,  which  would  have  been  due  Rich- 
ard &  Co.  had  they  completed  their  con- 
tract The  amount  paid  by  the  county  to 
complete  said  building  in  accordance  with 
the  plans  and  specifications  exceeded  the 
$17,292.50,  so  that  there  was  a  sum  due  the 
county  from  Richards  &  Co.,  and,  in  addi- 
tion thereto,  a  claim  against  them  for  some 
$4,500,  as  damages  for  a  failure  to  complete 
the  building  within  the  time  agreed  upon. 
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Plaintiff,    Epeneter,   a   subcontractor   under 
Richaidfl  &  Go.,  bad,  prior  to  tbe  time  tlie 
contractors  abandoned  tbe  work,   fiumished 
material  and  labor  for  said  building  of  tbe 
value  ot  $2,029;    and,  wltbin  30  days  from 
tbe  fomisbing  ot  tbe  last  labor  and  mate- 
rial,   be    filed    witb    tbe   county   auditor    of 
said    county    an   Itemized   statement   of    bla 
claim,   verified.   In  whlcb  be  says  be  "now 
makes  bis  claim,  and  now  files  bis  claim, 
against  said  public  corporation,  to  wit,  Mont- 
gomer7    county,    Iowa,    and   claims   a   lien 
against   said   Montgomery   county   for   said 
sums,  under  and  by  virtue  of  tbe  Laws  of 
tbe  20tb  General  Assembly  of  tbe  State  of 
Iowa   (cbapter  179)."    Eugene  J.  Refregier 
was  also  a  subcontractor  under  Rlcbards  & 
Co.,   and   fumlsbed  labor  and  material   for 
said  building  prior  to  tbe  time  tbe  contract- 
ors  abandoned  work  on  tbe  same,  In  tbe 
sum  of  12,350,  wbicb  was  due  and  impald, 
and  for  wbicb  he  filed  bis  claim  witb  said 
county  auditor  more  tban  30  days  after  tbe 
last    Item    of   material    was    fumisbed    and 
last  labor  done.     In  titils  verified  claim,  he 
"claims  a  mechanic's  lien  against  said  Mont- 
gomery  county,   Iowa,  and   the  funds  set 
apart  for  tbe  erection  of  said  courthouse." 
This  claim  was  assigned  to  plaintiff.     Tbe 
Green  Bay  Lumber  Company,  under  a  verbal 
contract  witb  Richards  &  Co.,  furnished  lum- 
ber for  s&ld  building  of  the  value  of  $349.43, 
b^ore  the  contractor  abandoned  the  work, 
for  which  they  filed  a  verified  claim  with  the 
county  auditor,  within  30  days  from  tbe  time 
the  last  item  was  furnished,  and  this  claim 
was  assigned  to  plaintiff.     The  defendants 
Welsbana  &  Gibson  also,  under  a  verbal  con- 
uact  with  Richards  &  Co.,  furnished  brick 
for  said  building  prior  to  the  time  the  con- 
tractors abandoned  the  work,  of  the  valiie 
of  $207.97,   for  which   they  filed  a  verified 
claim  with  the  county  auditor  within  30  days 
of  the  furnishing  of  the  last  Item,  and  in  this 
claim  they  say:    "They  hereby  declare  that 
they  have  a  valid  claim  against  the  corpora- 
tion of  Montgomery  cotmty,  and  they  claim 
a  mechanic's  Hen  against  said  building,  and 
upon    the   same,    including    tbe    land    upon 
which   tbe  said  building  la  situated."     Tbe 
coDBty  bad  a  man  employed  as  a  superin- 
tendent of  the  work  on  tbe  courthouse,  and 
tie  knew  that  plaintiff  and  his  assignors  were 
furnishing  materials  which  were  being  used 
in  said  buUding.     In  March,  1891,  it  is  claim- 
ed that  the  txnrd  of  supervisors  at  said  coun- 
ty were  notified  that  plaintiff  and  his  assign- 
ors were  furnishing  material  which  was  be- 
ing used  in  said  building,  and  that  the  same 
was  not  paid  for.     February  9,  1801,  Itich- 
•rds  &  Co.  executed  to  the  county  a  bond 
conditioned  for  the  payment  of  "any  and  all 
stuns  found  to  be  due  to  said  Northwestern 
Terra  Cotta  Company,  and  any  and  all  sums 
found  due  from  said  Rlcbards  &  Co.  to  any 
and  all  persons  for  material  fumisbed,  or  for 
work  and  labor  done,  and  to  be  done,  for 
which  any  of  said  persons  have  now,  or  may 


hereafter  have,  a  right  t»  file  a  mechanic's 
lien  against  said  public  corporation,  Mont- 
gomery county,  Iowa."  This  bond  was  filed 
by  the  county  treasurer,  and  was  approved 
as  to  said  terra  cotta  company  and  Carnegie^ 
Phlpp  &  Co.,  and  rejected  as  to  aU  other 
claimants.  Fourteen  estimates  were  made 
on  the  work,  the  first  dated  June  3,  1800. 
Ninety  per  cent  was  paid  upon  the  amount 
of  each  and  every  estimate,  and,  except  as 
otherwise  stated,  said  per  cent  was  in  all 
cases  paid  after  the  estimate  was  made,  and 
in  all  respects  in  accordance  with  the  terms 
of  the  contract  On  estimate  No.  4,  $1,000 
was  paid  a  few  days  prior  to  the  date  the 
estimate  was  In  ftict  made.  On  estimate 
No.  6,  of  date  November  3,  1890,  $500  was 
paid  October  25tli,  preceding.  On  estimate 
No.  7,  of  date  December  1,  1890,  $50u  wa» 
paid  November  22d,  preceding.  $500  of  es- 
timate No.  8  was  paid  In  advance  of  the 
making  of  the  estimate.  $300  of  estimate  No. 
14  was  paid  in  advance  of  the  estimate.  The 
cause  was  tried  to  the  court  and  decrees- 
were  entered  against  Richards  &  Co.  for  tbe 
amoimts  due  plaintiff  and  bis  assignors,  also- 
for  tbe  amount  due  Welshans  &  Gibson. 
The  petitions  of  plaintiff  and  of  the  cross  pe- 
titioners were  dismissed,  and  a  decree  ren- 
dered ag&iust  them  for  costs,  and  they  ap- 
peal.   Affirmed. 

A.  A.  McOlanaban  and  D.  M.  Reynolds,  for 
appellants.  Edward  Mills,  Oo.  Atty.,  J.  M. 
Junkin,  and  Smith  McPherson,  for  appellee. 

KINNE,  J.  1.  As  to  the  claim  of  Welshans 
&  Gibson,  appellee  contends  that  these  de- 
fendants have  served  no  notice  of  appeal 
This  contention  Is  well  founded.  They  pre- 
sented their  claim  to  the  court  below,  by  way 
of  a  cross  petition.  The  only  notice  of  appeal' 
Is  given  by  tbe  plaintiff.  While  it  Is  true 
that  counsel  appearing  for  the  plaintiff  also- 
appeared  in  the  lower  court  for  said  cross  pe- 
titiouers,  that  fact  does  not  relieve  said  cross 
petitioners  from  serving  notice  of  an  appeal 
from  the  decree  of  tbe  court  below  in  case 
they  desired  to  question  its  correctness  In  this 
court.  Not  having  done  so,  they,  are  conclud- 
ed by  that  decree,  and  their  case  cannot  be 
considered. 

2.  It  Is  contended  by  appellants  that  Ref  reg- 
ier's  claim  Is  not  valid,  because  not  in  form. 
In  compliance  with  the  statute.  In  that  part 
of  the  affidavit  making  the  claim,  this  lan- 
guage Is  used:  "That  affiant  hereby  claims  a 
mechanic's  lienagalnst  said  Montgomery  coun- 
ty, Iowa,  and  the  funds  set  apart  for  the  erec- 
tion of  said  courthouse,  for  the  sum  of  $2,350, 
with  Interest  thereon  from  the  6th  day  of 
July,  1891."  It  Is  hislsted  that  the  statute 
gives  no  right  to  a  Hen  either  upon  the  prop- 
erty or  the  fund,  and,  having  asked  for  that 
to  which  he  was  not  entitled  under  the  law, 
the  claim  cannot  be  recognized  as  being  in- 
compliance with  the  statute.  Tbe  require- 
ments of  the  statute  are  that  within  30  days- 
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from  the  time  the  last  material  Tvas  famlBhed 
or  the  last  labor  done,  the  claimant  must  file 
with  the  proper  officer  an  Itemized  and  sworn 
statement  of  bis  demand.  Acts  20th  Gen. 
Assem.  c.  179.  This  be  did.  More  was  not 
required  of  him,  and  he  was  not  called  upon 
to  claun  a  lien  as  against  either  the  property 
or  the  fund;  and,  by  so  doing,  he  affected 
nothing.  Having  compiled  with  the  statute, 
the  fact  that  he  claimed  a  lien  which  the  stat- 
ute did  not  give  is  not  fatal  to  his  recovery. 
When  the  proper  statement  was  filed  in  time, 
and  duly  verified,  the  statute  fixed  the  extent 
of  his  remedy.  The  case  Is  unlike  McGIlll- 
vray  v.  District  Tp.  (Iowa)  63  N.  W.'  974,  and 
cases  there  cited,  where  the  absolute  require- 
ments of  the  law  were  not  complied  with.  In 
form,  the  claim  was  sufficient 

a  In  the  title  of  chapter  179,  Acts  20th  Gten. 
Assem.,  and  within  brackets,  appear  these 
words:  "Additional  to  ch.  100  of  the  Acts  of 
the  18th  General  Assembly."  Chapter  100, 
thus  referred  to,  relates  to  mechanics'  liens. 
Appellee  contends  that  the  enrolled  bill  does 
not  contain  the  words  quoted,  and  that  we 
should  not  consider  them;  that  the  act  la  in 
DO  way  additional  to  or  amendatory  of  the  me- 
chanic's lien  statutes,  but  is  an  Independent 
statute,  giving  relief  only  to  subcontractors, 
and  should  be  construed  without  regard  to 
rsald  mechanic's  Uen  laws.  In  the  view  we 
take  of  the  case,  it  Is  not  material  to  now  de- 
termine whether  or  not  this  statute  Is  to  be 
construed  with  reference  to  the  mechanic's 
lien  statutes  or  not  If,  as  appellants  contend, 
it  is  thus  to  be  construed,  we  do  not  think  ap- 
jciellants  can  recover  in  this  case. 

The  fact  that  In  a  few  Instances  the  county 
paid  the  contractor  a  sum  In  advance  of  the 
time  when  the  estimate  was  in  fact  made 
is  no  ground  for  holding  the  county  liable  to 
plaintiff,  as  In  every  case  such  sum  so  paid 
was  deducted  from  the  90  per  cent  due,  as 
«hown  by  the  estimate  next  following,  and  It 
is  impossible  to  discover  how  this  worked  any 
prejudice  to  plaintiff,  as  the  total  sums  in  fact 
paid  were  all  due  the  contractor  by  the  very 
terms  of  the  contract 

Now,  unless  the  fact  that  the  defendant 
county  Jiad  knowledge  of  the  furnishing  of  la- 
bor and  material  by  plaintiff  and  his  a.ssignors 
wMch  was  not  paid  for  would  preclude  said 
defendant  from  paying  In  accordance  with  its 
contract,  the  payment  of  these  sums  In  ad- 
vance of  the  actual  estimate  would  furnish  no 
ground  of  complaint  to  plaintiff  and  his  as- 
signors. The  county  never  paid  to  the  con- 
tractor more  than  the  90  per  cent,  of  the  es- 
timate. In  the  completion  of  the  building,  It 
expended  a  sum  greater  than  the  amount 
which  would  still  have  been  due  the  con- 
tractors (Including  the  10  per  cent,  withheld 
on  estimates  made)  had  they  completed  the  en- 
tire work  In  accordance  with  the  contract 
This,  under  the  terms  of  the  contract,  hereto- 
fore referred  to.  It  had  a  clear  right  to  do.  So 
that.  Instead  of  there  being  any  sum  due  the 
contractor,  he  Is  Indebted  to  the  county.    The 


act  under  which  recovery  is  sought  In  this 
case  clearly  contemplates  that  the  county  aliall 
not  be  required  to  pay  in  any  event  a  sum  In 
excess  of  the  contract  price.  It  provides: 
"Shall  have  a  valid  claim  against  the  public 
corporation  constructing  such  building,  •  •  • 
for  the  value  of  such  services  and  material. 
In  an  amount  not  In  excess  of  the  contract 
price  to  be  paid  for  the  building.  •  •  • 
Nor  shall  any  such  corporation  be  required  to 
pay  any  such  claim  at  any  time  before,  or  in 
any  manner  different  from  that  provided  in 
the  principal  contract." 

In  neariy  all  of  the  cases  in  this  state, 
decided  under  the  general  mechanic's  lien 
law,  wherein  the  owner  has  been  held  liable 
to  a  subcontractor  who  filed  his  lien  and 
served  the  statutory  notice  within  the  time 
required,  such  liability  has  been  based  upon 
one  or  both  of  the  following  grounds:  First, 
that  the  contract  between  the  owner  of  the 
building  and  the  principal  contractor  gave 
the  owner  the  right  to  pay  the  claims  of  sub- 
contractors, and  deduct  the  sum  so  paid  from 
the  amount;  due  the  contractor;  second, 
that  the  contract  between  the  owner  and 
the  principal  contractor  did  not  call  for 
payments  from  the  owner  to  the  principal 
contractor  at  certain  fixed  times,  and  in  cer- 
tain specified  amounts.  The  doctrine  that 
one  has  a  right  to  pay  in  accordjince  with 
the  terms  of  bis  contract  was  recognized  aa 
early  as  the  case  of  Kilboume  v.  Jennings, 
38  Iowa,  633.  And  see  Stewart  v.  Wright  52 
Iowa,  336,  3  N.  W.  144.  In  that  case  it  is 
said:  "The  single  question  to  be  determined 
upon  the  demurrer  was  whether  the  pay- 
ments, made  In  good  faith,  without  notice, 
and  in  strict  accord  with  the  contract,  pro- 
tect the  defendant  from  again  paying  to  the 
subcontractors  the  amounts  of  their  respec- 
tive liens.  This  question  was  \mdoubtedly 
correctly  determined  by  the  court  below. 
Any  other  rule,  followed  to  Its  logical  conclu- 
sion, would  effectually  prevent  a  persou 
from  complying  with  a  contract  which  all 
the  world  must  admit  he  has  a  right  to  make 
and  perform.  •  •  •  Counsel  for  appellant 
argue  this  case  upon  the  theory  that  the 
subcontractor  Is  not  bound  to  take  notice  of 
the  terms  of  the  contract  between  the  owner 
and  the  principal  contractor.  The  argu- 
ment seems  to  be  that  the  owner  must  act  at 
his  peril,  and  cannot  make  payments  accord- 
ing to  the  terms  of  his  contract,  without 
making  inquiry  as  to  whether  there  may  not 
be  subcontractors  who  may  thereafter  file 
liens  and  give  him  notice.  But  this  last 
clause  of  section  7,  above  quoted,  charges 
subcontractors  with  notice  of  the  terms  of 
the  contract"  In  the  same  ease  It  Is  said 
that  the  statute  "recognizes  contracts  as 
binding,  and  does  not  alter  their  terms, 
much  less  provide  that  a  man  may  not  pay 
his  contractor  in  advance,  if  he  so  agrees." 
This  case  is  followed  In  Boland  v.  Bailway 
Co.,  61  Iowa,  380,  16  N.  W.  355.  In  Lum 
ber  Oa  t.  Osbom,  72  Iowa.  474,  84  N.  W. 
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215,  it  l8  said.  "It  will  be  observed  that  tbe 
payments  were  made  In  strict  accord  witb 
the  contract,  and  prior  to  tbe  filing  of  the 
lien,  or  service  on  the  d^endant  of  a  no- 
tice that  a  lien  was  claimed.  This  beldg  so, 
the  defendant  1b  not  liable  to  any  greater 
extent  than  the  amount  for  which  Judgment 
was  rendered,  unless  he  had  knowledge  or 
was  bound  to  know  that  the  plaintiff  bad 
furnished  materials  which  were  used  In  the 
constmctlon  of  the  building."  The  case  then 
discusses  the  question  of  the  defendant's 
knowledge.  It  appeared  that  he  knew  that 
his  contractor  obtained  the  lumber  of  oth- 
ers, but  did  not  know  from  whom;  and  It 
was  held  that  he  was  not  bound  to  institute 
an  inqfulry  as  to  who  had  furnished  the  lum- 
ber. It  is  then  said:  "The  defendant  was 
bound  to  pay  In  accordance  with  the  con- 
tract. If  be  failed  to  do  so,  he  would  have 
become  liable  for  all  damages  sustained 
thereby  by  the  contractors,  who  could  pos- 
sibly have  abandoned  the  Job  for  this  rea- 
son earlier  than  they  did.  It  is  exceedingly 
doubtful  if  the  defendant  could  have  excused 
himself  from  paying  in  accordance  with  the 
contract  by  claiming  that  the  lumber  was 
not  paid  for,  and  that  he  might  become  lia- 
ble to  subcontractors,  when  there  was  no 
provision  in  the  contract  authorizing  bim  to 
protect  himself  against  mechanics'  liens." 
In  Parker  v.  Scott,  82  Iowa,  271,  47  N.  W. 
1073.  in  speaking  of  the  owner  it  U  said: 
"He  was  bound  to  make  monthly  payments, 
and  had  the  right  to  pay  according  to  the 
terms  <rf  his  contract"  In  Merritt  v.  Hop- 
kins (Iowa)  66  N.  W.  1015,  the  right  te  pay 
in  accordance  with  the  terms  of  the  con- 
tract is  recognized.  The  court  says:  "It  Is 
to  be  rememliered  that  this  case  does  not 
come  within  that  class  of  cases  In  which  it 
was  held  that  the  owner  may  pay  the  con- 
tractor according  to  the  strict  terms  of  his 
contract"  The  following  are  of  the  other 
class  of  cases  where  we  have  held  the  owner 
liable:  Winter  v.  Hudson,  64  Iowa,  336,  6 
X.  W.  541;  GUchrlst  v.  Anderson,  59  Iowa, 
273,  13  N.  W.  290;  Fay  v.  Orison,  00  Iowa, 
136,  14  N.  W.  213;  Andrews  v.  Burdick,  62 
Iowa.  718,  16  N.  W.  275;  MarUn  v.  Morgan, 
64  Iowa.  272,  20  N.  W.  184;  Othmer  v.  Clif- 
ton. 69  Iowa,  656,  29  N.  W.  767;  Lumber  Co. 
V.  Woodslde,  71  Iowa.  360.  32  N.  W.  381; 
Hug  V.  Hintrager,  80  Iowa,  364,  45  N.  W. 
1085.  Now,  the  doctrine  that  a  subcontrac- 
tor is  bound  by  the  terms  of  the  contract  be- 
tween bis  principal  and  the  owner  has  al- 
ways been  held  in  this  state.  Kilbourne  v. 
Jennings,  38  Iowa,  533;  Jones  &  M.  L.  Co.  v. 
llarphy,  64  Iowa,  165, 19  N.  W.  898;  Martin 
T.  Morgan,  64  Iowa,  270,  20  N.  W.  184;  Stew- 
art V.  Wright  52  Iowa,  835,  3  N.  W.  144; 
Blandlng  v.  Ballroad  Co.,  88  Iowa,  233,  55 
X.  W.  81. 

Prom  the  holding  In  these  cases,  it  is  clear 

that  the  obligation  of  a   subcontractor  to 

take  notice  of  the  terms  and  conditions  of 

tlie  contract  between  his  principal  and  the 

v.67N.w.no.2— 7 


owner  makes  said  contract  binding  upon  the 
subcontractor  as  to  its  terms  and  times  of 
payment     Such  being  the  fact,  if,  notwith- 
standing such  obligation,  the  subcontractor 
may  recover  from  the  owner  who  has  paid 
the  contractor  in  accordance  with  the  terms 
ot  the  contract,  and  prior  to  the  time  said 
subcontractor  might  file  bis  claim  for  a  lien, 
and  serve  his  notice  on  the  owner,  then  the 
subcontractor  Is,  In  effect  avoiding  the  obll- 
gration  imposed  on  him  by  the  principal  con- 
tract.    We  do  not  think  such  should  be  the 
constmctlon  of  the  law.    If  the  subcontract- 
or is  bound  by  the  terms  of  the  original  con- 
tract, if,  when  he  enters  into  contractual  re- 
lations  with    the   principal   contractor,    he 
must  take  notice  of  and  be  governed  by  the 
provisions   of  his   principal's   contract   witb 
the  owner,  of  which  there  can  be  no  doubt, 
then  such  subcontractor  must  be  beld  to  as- 
sent to  the  payment  to  the  contractor  in  ac- 
cordance with  the  terms  of  the  contract,  and 
he  cannot  thereafter  be  heard  to  say  that, 
as  to  him,  such  payments  were  not  properly 
made;    and  the  fact  tliat  In  such  a  case  the 
owner  may  know  that  subcontractors  have 
famished  labor  or  material  for  the  building, 
which  has  not  been  paid  for,  constitutes  no 
reason  for  his  withholding  payments  from 
the  principal  contractor,  which- are  due  by 
the  terms  of  the  contract  In  the  absence  of 
a  provision  therein  permitting  such  owner  to 
pay  Bubcontractora  out  of  the  funds  due  the 
principal  contractor.      In  other   words,   we 
bold  that  the  owner  may  make  such  a  con- 
tract as  he  bees  fit  so  long  as  it  Is  legal,  and 
may  make  any  provisions  as  to  the  time  and 
manner  of  payment  he  chooses,  and  such  con- 
tract be  has  the  absolute  right  to  comply 
with.  In  all  respects,  regardless  of  his  knowl- 
edge of  subcontractora,  and  that  they  have 
fumisbed  labor  or  material  which  has  gone 
Into  said  buUding,  and  has  not  been  paid 
for,  unless  he  has,  by  the  terms  of  his  con- 
tract reserved  the  right  to  discharge  the 
claims  of  subcontractors  from  the  fund  which 
would  otherwise  be  due  to  the  principal  con- 
tractor.    If  this  be  not  so,  then  the  right  to 
contract  without  let  or  hindrance,  so  long  as 
the  thing  contracted  to  be  done  is  legal,  is  a 
barren  right,— Is  a  right  to  be  exercised  only 
subject  to  the  wIU  of  the  legislature,  which 
may  ingraft  upon  the  contract  of  parties  obli- 
gations   to    third    parties     (subcontractors) 
which  said  contracting  parties  never  dreamed 
of.     In  our  Judgment  the  legislature  has  no 
such  power  of  Interference  with  the  right  of 
private  contract;   and  It  cannot  thus  create 
obligations  against  one  party,  and  in  favor 
of  another,  In  plain  violation  of  the  contract 
This  view,  we  think,  Is  the  proper  and  Juut 
one  as  to  the  meaning  and  effect  of  the  roe- 
chanlc's  Hen  law  when    applied  to  a   caae 
where  the  facts  are  like  those  In  the  record 
before  us.    We  are   aware    that  tuis   Is   a 
step  m  advance  of  former    holdings    wUe.a 
the  question  of  the  knowledge  of    lie  owu.* 
as  to  Bubcontractora  and    tUelr  elatiu*   U^ 
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been  deemed  material.  As  we  have  said, 
BUCti  knowledge  Is  immaterial  wben  the  con- 
tract proYldes  as  to  the  times  payments 
shall  be  made  thereunder,  and  they  are  so 
made,  and  there  is  no  proyislon  In  the  con- 
tract for  the  owners  using  money  due  the 
contractor  in  discharging  his  obligations  to 
the  subcontractors.  We  therefore  hold  that 
the  defendant  county  had  the  right  to  pay 
the  contractors  in  accordance  with  the  terms 
of  the  contract,  regardless  of  subcontractors 
or  their  claims.  This  holding  is  also  in  ac- 
cord with  the  provision  of  the  section  here- 
tofore set  out  from  the  chapter  giving  a  rem- 
edy to  subcontractors,  as  against  public  cor- 
porations, for  labor  done  or  material  fur- 
nished for  buildings  erected  by  such  corpora- 
tion. 

4.  Claim  Is  made  that  the  county,  in  its 
contract  with  Ricliards  &  Co.,  recognized  the 
fact  that  there  would  be  subcontractors,  and 
the  following  provision  is  relied  upon:  "The 
remaining  percentage,  together  with  all  other 
sums  due  on  this  contract  on  the  completion 
and  acceptance  of  the  entire  contract,  and 
as  soon  thereafter  as  the  party  of  the  sec- 
ond part  is  assured  against  the  existence  of 
any  mechanic's  lien  on  said  buildings."  It 
appears  from  the  amoided  abstract,  which 
is  not  denied,  that  all  that  part  of  the  con- 
tract relating  to  mechanics'  liens  was  in 
print;  that  a  printed  form  was  used;  and 
appellee  contends  such  provisions  are  not 
to  be  given  force  and  effect,  because  incon- 
sistent with  the  written  provisions  of  the 
contract,  and  because  no  lien  is  allowed  by 
statute.  We  need  not  discuss  that  claim. 
The  contract  must  be  construed  In  all  its 
parts,  and,  when  this  is  done,  we  do  not 
think  there  Is  any  ground  for  claiming  that, 
by  this  provision,  any  duty  was  enjoined  up- 
on the  county,  to  hold  that  10  per  cent  for 
the  benefit  of  subcontractors.  The  contract 
also  provided  that,  in  case  the  contractors 
should  fail  to  complete  the  building,  the 
county  should  have  the  right  to  do  so  at  the 
contractor's  expense,  and  "in  such  a  case  the 
expense  of  all  materials  and  the  cost  of  all 
work  BO  provided  by  said  party  of  the  sec- 
ond part  shall  be  deducted  from  any  sums 
due  on  said  contract,  and,  in  case  of  any 
deficiency,  the  parties  of  the  first  part  shall, 
on  demand,  pay  the  same  to  said  party  of 
the  second  part"  Under  this  authority,  the 
county  proceeded  to  complete  the  building, 
and,  in  so  doing,  expended  more  than  was 
due  said  contractors,  and  more  than  would 
have  been  due  them  had  they  themselves 
completed  the  work  according  to  their  con- 
tract. This  provision  of  the  contract  was  as 
binding  upon  these  subcontractors  as  was 
the  provision  heretofore  consido^d.  They 
were  bound  to  know  when  they  entered  into 
contract  relations  with  Richards  &  Co.  touch- 
ing the  work  that  such  a  contingency  might 
happen,  and,  tf  it  did,  that  the  county  liad 
a  right  to  consume  the  10  per  cent  reserved 
in  the  completion  of  said  building,  if  neces- 


sary. These  provisions  also  related  to  the 
matter  of  payment  under  the  contract  in  cer- 
tain contingencies.  Viewing  the  entire  con- 
tract, we  do  not  discover  that  the  county 
yna '  under  any  oUigationa  to  subcontractors 
to  set  apart  this  fund  of  10  per  cent  for 
their  benefit,  and  then  go  on  and  complete 
the  building  at  a  cost  including  what  the 
county  had  already  properly  paid,  exceeding 
the  entire  contract  price,  and  thereby  be 
compelled  to  pay  an  amount  in  excess  of  the 
contract  price.  Acts  20th  Gen.  Aasem.  c.  179. 
The  cotmty  made  no  agreement  in  Its  con- 
tract to  pay  subcontractors,  and  charge  the 
sums  so  paid  up  to  Richards  &  Co.;  nor  did 
It  reserve  the  right  so  to  do. 

6.  Claim  is  made  that  the  county  must 
have  had  notice  that  there  were  subcontract- 
ors as  early  as  February  0,  1891,  as  at  that 
date  Richards  &  Co.  filed  a  bond  with  the 
treasurer  of  the  county  to  procure  the  re- 
lease of  the  dalm  filed  by  the  terra  cotta 
company,  and  to  protect  all  other  persons 
who  might  thereafter  be  entitled  to  tile 
claims  against  the  county  for  labor  done  or 
materials  furnished  for  said  building  under 
Richards  &  Co.  But  we  have  held  that  the 
county  had  a  right  to  pay  in  accordance 
with  the  terms  of  the  contract,  and  to  com- 
plete the  building,  and  charge  the  cost 
thereof  against  any  sums  due  Richards  & 
Co.,  regardless  of  the  claims  of  subcontract- 
ors which  may  have  been  known  to  the 
county. 

We  have  considered  every  question  raised 
which  seems  to  us  material  in  view  of  the 
conclusions  we  have  reached,  and  are  content 
with  the  decree  entered  by  the  district  coiu-t; 
and  It  is  affirmed. 


CASBT  V.  BALLOU  BANKING  CO.  et  aL 

(Supreme  Court  of  Iowa.     May  12,  1896.) 

convcrsion— wobm  lim— cohsskt  0»  owkbr — 
Conflict  of  Evidinoi — Desokiftioit  of  Pkof>- 
BRTT— Res  Oest^— Exkkplxkt  Dxhaobs — Ex- 
cessive Dam AOBS  —  Appeal  —  Objectio!!  kot 
Raised  Below. 

1.  In  an  action  against  a  mortgagee  for 
conversion  the  defendant  cannot,  on  appeal, 
raise  the  objection  that  conTeraion,  being  a 
possessory  action,  will  not  lie  against  a  mort- 
gagee of  chattels  undn-  general  aBSignments  of 
error  tliat  the  verdict  is  contrary  to  the  law, 
and  that  the  court  erred  in  overruling  a  motion 
for  a  new  trial 

2.  In  the  absence  of  any  exceptions  to  the 
instructions  given,  they  cannot  be  questioned 
on  appeal. 

3.  In  an  action  tor  conversion  the  defend- 
ant pleaded  estoppel,  in  that  plaintiff  had  con- 
sented to  the  taldng  and  sale  of  the  goods. 
The  evidence  as  to  the  consent  was  conflicting, 
and  the  Jury  were  instructed  that  if  they  found 
plaintiff  had  so  consented  he  could  not  recover. 
Held,  that  a  finding  for  plaintiff  on  the  issue 
thus  presented  will  not  be  disturbed  on  appeal. 

4.  In  an  action  for  conversion,  a  sch^ule 
of  the  goods  alleged  to  have  been  converted,  at- 
tached to  plaintiff's  petition  as  an  exhibit, 
whicli  was  shown  to  have  been  made  by  a  per- 
son competent  to  make  it  and  to  l>e  correct. 
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wafl  admiasible  in  evidence  as  showing  the  char- 
acter and  general  description  of  the  property. 

5.  In  conversion  by  the  mortgagee  of  a 
stocli  of  goods  it  was  competent  for  the  plaintiff 
to  introduce  in  eyidence,  for  the  purpose  of 
shoning  the  whole  transaction  between  the 
parties,  the  original  chattel  mortgage  and  the 
renewals  thereof. 

6.  In  conTersion,  an  instruction  as  to  ex- 
emplary damages  cannot  be  objected  to  on  ap- 
peal, unless  exceptions  to  the  instructions  were 
taken  on  the  trial,  and  error  assigned  in  accord- 
ance therewith. 

7.  Iv  conversion,  where  there  is  some  evi- 
dence that  defendants  took  possession  of  and 
sold  the  property  with  intent  to  oppress  and  in- 
jure the  plaintiff,  it  was  proper  to  instruct  that 
exemplary  damages  may  be  allowed  if  the  acts 
compLained  of  were  committed  maliciously,  or 
with  Intent  to  oppress  and  injure  the  plaintiff. 

8.  In  conversion,  where  there  was  evidence 
to  the  effect  that  the  goods  converted  were 
worth  from  $1,800  to  $2,000,  that  the  rent  of 
the  store  bnilding  during  the  time  plaintiff  was 
deprived  of  it  was  worth  $175,  and  that  the  ac- 
counts were  worth  over  $1,000,  a  verdict  allow- 
ing plaintiff  $2,500  damages  was  not  excessive. 

9.  In  conversion,  a  verdict  for  plaintiff  for 
$2,600  for  conversion  of  goods  on  which  defend- 
ant held  a  conceded  and  valid  lien  for  nearly 
$2.i>00  cannot  be  disturbed  as  unjust  in  the  ab- 
sence of  any  plea  of  counterclaim  or  set-off  on 
the  part  of  defendant. 

ID.  Objections  not  raised  on  the  trial  by 
proper  exceptions  will  not  be  considered  on  ap- 
peal. 

Appeal  from  district  court,  Buena  Vista 
county;  C.  D.  Goldsmith,  Judge. 

Action  at  law  to  recover  damages  for  the 
conversion  of  a  stock  of  merchandise  and 
cert&in  books  of  account.  Trial  to  a  Jury. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendants appeal. 

James  De  Land  and  Geo.  B.  Kerlin,  for 
appellants.  Botsford,  Healy  &  Healy  and  A. 
D.  Bailie,  for  appellee. 

DEIfSMER,  J.  In  the  month  of  October  in 
the  year  1893  the  plaintiff  borrowed  of  the 
defendant  the  Ballou  Banking  Company  some- 
thing more  than  $1,500.  To  secure  the  pay- 
ment of  this  loan  he  executed  to  the  banking 
company  a  mortgage  upon  his  store  building 
in  the  town  of  Storm  Lake,  and  a  chat- 
tel mortgage  upon  his  stock  of  general  mer- 
chandise which  was  kept  in  the  store  build- 
ing in  said  town.  This  chattel  mortgage 
was  renewed  from  time  to  time,  and  some 
additional  accounts  were  added  to  plaln- 
tUTs  Indebtedness.  The  last  renewal  was 
dated  August  21,  1893,  and  secured  three 
notes  amounting  in  the  aggregate  to  more 
than  $2,300.  The  mortgage  contained  the  usu- 
al stipulation,  and  further  provided  that  in 
case  of  sale  "at  least  ten  days'  notice  by 
posting  written  notices  In  three  public  places 
in  Baena  Vista  county"  should  be  given.  The 
defendant  Kerlln,  acting  as  agent  for  the 
blinking  company,  procured  this  last  renewal, 
and  at  the  same  time  secured  a  second  mort- 
age for  himself  upon  the  stock  of  merchan- 
dise to  secure  the  sum  of  $203.82,  which 
amoont  was  made  payable  on  the  next  day,  to 
wit,  August  22d.  Shortly  after  the  execution 
of  the  mortgage,  Kerlln  secured  an  assign- 


ment of  plaintiff's  books  of  account  "to  se- 
cure his  $203.82,  and  to  collect  the  r^st,  and 
pay  on  bills  outside  where  plaintiff  had 
bought  goods."  On  the  same  day  at  which 
the  chattel  mortgages  and  assignments  were 
executed,  Kerlln,  for  himself,  as  agent  of 
the  banking  company,  took  possession  of  the 
goods  and  books  of  account,  and  at  once  pro- 
ceeded to  invoice  and  sell  the  goods,  without 
giving  any  notice  whatever  to  the  plaintiff. 
He  also  took  possession  of  the  store  building, 
and  excluded  the  plaintiff  therefrom  for  some 
days.  And  the  plaintiff  has  not,  since  Kerlin 
took  possession,  received  back  either  the  stock 
of  goods  or  the  books  of  account.  This  action 
was  brought  to  recover  the  value  of  said 
property  from  defendants,  and  for  tlie  rental 
of  the  store  building,  under  the  claim  that  de- 
fendants had  converted  the  same  to  their  own 
use.  The  defendants  admitted  that  plaintiff 
was  the  owner  of  the  merchandise  and  books 
of  account,  subject  to  certain  mortgages  and 
claims  against  them  amounting  to  more  than 
$2,700,  and  further  pleaded  that  they  took 
possession  thereof  at  tbe  request  of  and  with 
the  consent  of  the  plaintiff,  and  it  was  then 
agreed  that  defendants  should  dispose  of  the 
same  without  notice  to  the  plaintiff,  and  in 
such  manner  as  to  them  might  seem  best,  and 
should  apply  the  proceeds  in  satisfaction  of 
the  mortgage  debt  and  assignment;  that,  pro- 
ceeding under  this  agreement  they  sold  the 
goods,  and  applied  the  proceeds,  after  paying 
the  expenses  of  the  sale,  in  payment  of  the 
mortgage  indebtedness;  and  that  they  col- 
lected but  a  small  amount  of  the  accounts, 
which  they  properly  applied,  and  that  they 
are  ready  and  willing,  as  soon  as  they  are 
released  from  certain  garnishment  proceed- 
ings, to  return  the  books  and  accounts.  They 
further  alleged  that  the  stock  of  goods  was 
not  worth  to  exceed  the  sum  of  $1,500.  They 
also  pleaded  that  they  were  garnished  in  cer- 
tain proceedings  brought  against  the  plaintiff 
after  they  had  taken  possession  of  his  prop- 
erty, and  that  they  have  been,  and  now  are, 
compelled  to  hold  possession  of  any  property 
In  their  hands  which  may  belong  to  him. 
By  way  of  estoppel  they  further  admitted 
that  they  took  possession  of  the  store  build- 
ing, but  pleaded  that  they  did  so  at  the  re- 
quest of  the  plaintiff,  for  the  purpose  of  sav- 
ing expense  In  the  disposition  of  the  goods; 
that  they  held  possession  while  disposing  of 
the  goods  and  until  March  3,  1891,  when,  at 
plaintiff's  request,  they  surrendered  the  build- 
ing to  him,  and  have  never  since  had  the  oc- 
cupancy thereof.  They  also  pleaded  an  es- 
toppel as  to  the  claim  for  rent,  based  upon 
plaintiff's  knowledge,  acquiescence,  and  con- 
sent. These  were  the  issues  upon  which  thq 
case  was  tried  in  the  lower  court.  The  Jury 
returned  a  verdict  for  plaintiff  in  the  sum  of 
$2,600,— $2,500  as  actual  damages  and  SI  00 
exemplary.  .  A  motion  for  a  new  trial  was 
overruled  and  defendants  appeal. 

Except  such  as  call  In  question  the  rulings 
on  evidence,  the  assignments  are  as^ollows: 

Digitized  by  VjOOQ It. 


100 


67  NOKTHWBSTBRN  REPORTER. 


Uowa. 


"(1)  The  verdict  Is  contrary  to  law.  (2)  The 
verdict  Is  contrary  to  the  evidence.  (3)  The 
verdict  is  not  sustained  by  sufficient  evidence. 
(4)  The  verdict  Is  contrary  to  the  instructions 
of  the  court.  (5)  The  damages  allowed  by 
the  verdict  are  excessive,  Indicating  passion 
and  prejudice  on  the  part  of  the  jurors. 
•  •  *  (13)  The  court  erred  In  overruling 
the  defendants'  motion  for  a  new  trial.  (14) 
The  court  erred  in  rendering  Judgment 
against  either  of  the  defendants.  (15)  The, 
court  erred  in  rendering  Judgment  against  the 
defendant  Geo.  B.  Kerlln,  Jointly  with  the 
Ballou  Banking  Co.,  for  the  full  amount  of 
the  verdict  returned." 

The  defendants  asked  no  instructions,  nor 
did  they  except  to  any  of  those  given  by  the 
court  on  its  own  motion.  The  motion  for  a 
new  trial  was  based  upon  seven  distinct  and 
independent  grounds. 

Appellants  argue  that  under  the  nndisput- 
ed  facts  in  this  case  an  action  at  law  for 
conversion  wlU  not  lie,  and  that  the  verdict 
and  judgment  is  contrary  to  the  law  and  the 
evidence.  Their  contoitlon  Is  that  this  is 
a  possessory  action;  that  it  cannot  be  main- 
tained unless  the  plaintiff  is  entitled  to  the 
Immediate  possession  of  the  property  In  con- 
troversy; and  that,  as  mortgagees  are  by 
statute  entitled  to  the  possession  of  mort- 
gaged property,  no  action  at  law  will  lie 
against  them  for  the  conversion  of  the  prop- 
erty. We  do  not  think  there  is  any  assign- 
ment of  error  which  properly  raises  the 
question  presented.  We  have  held  that  as- 
signments similar  to  the  first,  fourth,  thir- 
teenth, and  fifteenth  are  not  sufficient  Brig- 
ham  V.  Retelsdorf,  73  Iowa,  712,  36  N.  W. 
715;  Tomblin  v.  Ball,  46  Iowa,  190;  Smola 
V.  McCaffrey  (Iowa)  50  N.  W.  16;  Kirk  v. 
Litterst,  71  Iowa,  71,  32  N.  W.  106;  Dun- 
combe  V.  Powers,  75  Iowa,  185,  39  N.  W.  261; 
Wood  V.  HalloweU,  68  Iowa,  377,  27  N.  W. 
263;  Armstrong  v.  Klllen,  70  Iowa,  51,  30 
N.  W.  14;  Hamilton  Buggy  Co.  v.  Iowa 
Buggy  Co.  (Iowa)  55  N.  W.  496.  Conceding 
that  the  second,  third,  and  fifth  are  suffl- 
clenUy  specific,  they  do  not  raise  the  ques- 
tion argued  by  counsel,  for  we  have  seen 
that  the  instructions  were  not  excepted  to 
nor  is  any  error  assigned  with  reference 
to  them.  Therefore  they  constituted  the  law 
of  the  case,  and  cannot  be  questioned  on  this 
appeal.  We  may  properly  say,  however,  that 
the  case  is  in  facts  much  like  that  of  How- 
ery  v.  Hoover  (decided  at  the  present  term) 
66  N.  W.  772,  and  Campbell  v.  Wheeler,  68 
Iowa,  589,  29  N.  W.  613,  wherein  we  held 
that  the  only  remedy  open  to  plaintiff  was 
an  action  at  law  for  damages. 
.  2.  Appellant  also  contends  in  argument 
that  the  court  erred  In  instructing  the  jury 
that,  if  they  found  for  plaintiff,  they  might 
allow  the  value  of  the  book  accounts.  It  Is 
sufficient  to  say  that  there  was  no  exception 
to  the  Instruction,  and  there  Is  no  assign- 
ment of  error  which  raises  the  question 
•ought  to  be  presented.    It  is  also  said  that 


there  was  no  competent  evidence  before  tlie 
court  showing  what  accounts  had  been  con- 
verted, or  the  value  of  the  sauie.  We  will 
consider  the  question  as  to  the  admlssibUity 
of  certain  of  the  evidence  hereafter,  and 
need  only  to  say  at  this  time  that  there 
was  evidence  from  the  defendant  Kerlin 
himself  as  to  the  accounts  taken  by  him 
and  as  to  the  amounts  thereof.  This  being 
shown,  the  presumption  arose  that  the  ac- 
counts were  collectible,  unpaid,  and  of  face 
value.  Sadler  v.  Be&n.  37  Iowa,  439;  Latliam 
V.  Brown,  16  Iowa,  118. 

3.  The  court  in  one  of  the  paragraphs  of 
the  Instructions  said  to  the  jury:  "You  are 
told  that  If  you  find  that  the  defendants  in 
this  case  took  and  converted  the  stock  of 
goods,  the  bo<dc8,  accounts,  and  the  use  of  the 
store  building  under  an  express  agreement 
made  with  the  plaintiff  that  they  should 
do  so,  and  subject  the  proceeds  to  the  pay- 
ment of  debts  owed  by  the  said  plaintiff,  or 
that  they  have  done  so  with  his  knowledge 
and  consent,  then  the  conversion  of  such 
stock,  accounts,  and  possession  of  buUdings 
was  rightful,  and  plaintiff  cannot  recover." 
No  other  Instruction  was  given  with  refer- 
ence to  the  Issue  of  estoppel.  It  is  now  in- 
sisted that  the  verdict  should  have  been  for 
defendants,  for  the  reason  that  the  undis- 
puted evidence  showd  that  the  plaintiff  bad 
knowledge  of  and  consented  to  the  sale  of 
goods  without  notice.  It  appears  from  the 
record  that  there  was  conflict  in  the  evi- 
dence upon  this  point  It  is  true  that  plain- 
tiff had  knowledge  of  the  sale,  but  that  be 
consented  thereto  Is  strenuously  denied. 
The  Jury  found  for  plaintiff  on  this  issue, 
and  we  cannot  interf  er& 

It  Is  also  said  that  the  undisputed  evidence 
establishes  such  facts  as  constitute  an  es- 
toppel. It  may  be  that  under  more  explicit 
Instructions  the  Jury  should  have  found  such 
acquiescence  on  the  part  of  the  plaintiff  as 
that  he  ought  to  be  estopped  from  question- 
ing the  validity  of  the  sale.  But  the  defend- 
ants accepted  the  Instructions  as  given. 
They  did  not  ask  for  more  explicit  ones,  nor 
did  they  at  any  tlaie  move  for  a  verdict  or 
in  any  other  manner  raise  the  question  in 
the  lower  court  they  now  argue.  Moreover, 
there  is  no  assignment  of  error  presenting 
the  question  now  under  consideration. 

4.  The  plaintiff  was  allowed  to  read  In 
evidence,  over  defendants'  objections,  a  pa- 
per attached  to  the  i>etltIon  as  an  exhibit. 
This  paper  contains  a  list  of  the  goods  and 
book  accounts  which  It  is  claimed  defend- 
ants converted,  and  it  gave  not  only  the  items 
of  merchandise,  but  the  value  of  the  same, 
and  also  stated  the  amount  of  the  different 
accoimts.  The  defendants  objected  to  the 
exhibit  as  immaterial,  irrdevant.  Incompe- 
tent and  not  the  best  evidence.  This  objec- 
tion was  overruled,  and  the  ruling  Is  assign- 
ed as  error.  The  plaintiff  proved  without  ob- 
jection that  the  list.  In  so  far  as  It  referred 
to  claims  and  books  of  account,  \f&a  true  and 
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correct,  except  as  to  one  Item.  The  witness 
through  whom  this  proof  was  made  said  she 
had  a  list  of  the  book  accounts  which  de- 
fendants had  taken,  and  that  upon  compart- 
ton  8he  found  the  one  attached  to  the  peti- 
tion was  correct  except  as  to  this  one  item. 
This  same  witness  also  testified  that  the  ex- 
hibit attached  to  plalntllTs  petition  was 
made  by  her;  that  she  bad  had  16  months' 
experience  in  the  grocery  business;  that  the 
prices  affixed  to  the  several  items  of  mer- 
chandise were  the  fair  market  prices  of  the 
same  in  1893,  and  that  the  entire  stock  was 
worth  about  $2,000.  After  this  preliminary 
proof  was  adduced,  plaintiff  offered  in  evi- 
dence the  whole  of  the  exhibit  attached  to 
the  petition.  The  court.  In  ruling  upon  the 
defendants'  objection,  said,  "If  it  Is  offered 
tor  the  purpose  of  showing  the  description 
of  the  property,  you  may  have  it."  Plaln- 
tifTs  counsel  then  said,  "It  Is  for  the  purpose 
of  showing  the  character  and  general  de- 
scription of  the  stock."  The  objections  were 
thereupon  overruled.  It  is  true  that  nothing 
was  said  in  the  formal  charge  of  the  court 
u  to  the  purpose  of  this  evidence,  or  as  to 
the  weight  to  be  given  It,  but  defendants 
iskid  no  Instructicms  with  reference  to  it, 
and  did  not  except  to  the  charge  as  given. 
It  seems  to  us  that  the  exhibit  was  properly 
in  evidence  for  the  purpose  for  which  It  was 
offered.  And  it  Is  probably  true  that  it  was 
admissible  as  a  schedule  of  the  goods  and 
aci'ounts,  with  the  prices  and  amounts  affix- 
ed, to  aid  the  Jury  In  their  consideration 
of  the  case.  See  Howard  v.  McDonough,  77 
X.  Y.  502;  Bradner,  Ev.  pp.  308-310,  i  24. 
But,  aside  from  all  this,  the  defendant  Kerlln 
on  bis  examination  testified  that  the  sched- 
nle  attached  to  the  petition  "is  a  complete 
list  of  accounts  shown  by  the  books  taken 
poi^session  of  by  us  under  the  assignment  of 
Patrick  Casey";  so  that  as  to  the  list  of 
accounts  there  was  no  prejudice,  even  if 
there  was  error  In  admitting  the  schedule 
In  the  first  Instance.  It  Is  also  shown  that 
the  witness  who  made  the  exhibit  identified 
It  as  being  a  correct  list  of  the  stock  of 
K'hkIs;  that  she  made  it  from  an  invoice 
which  she  helped  to  take,  and  which  she 
knew  to  be  correct;  and  she  further  said 
that  the  values  afllxed  were  true  and  correct. 
Now,  under  the  rule  announced  in  Bradner 
CO  Evidence,  at  the  pages  before  cited,  the 
IlKt  was  admissible,  not  as  proving  anything 
of  itself,  but  as  a  detailed  statement  of  the 
items  testified  to  by  the  witness.  This  was 
th'-  purpose  for  which  the  court  admitted  the 
exhibit,  and  the  trial  Judge  did  not  abuse 
the  discretion  vested  in  him  in  such  matters. 
McComilck  V.  Railroad  Co.,  49  N.  T.  303; 
-^''klen  V.  Hickman,  63  Ala.  504;  2  Rice,  Ev. 
pp.  745,  746.  It  Is  also  said  In  argument  that 
th<»  witness  who  testified  as  to  the  value  of 
(be  goods  and  accounts  was  not  competent 
to  cive  an  opinion  with  reference  thereto. 
"Hiere  is  no  assignment  of  error  ralstaig  this 
•picstlon,  and  we  cannot  consider  It 


5.  Complaint  Is  made  of  the  ruling  of  the 
court  allowing  plaintiff  to  Introduce  five  cer- 
tain chattel  mortgages  made  by  plaintiff  to  de- 
fendants which  had  been  satisfied  and  releas- 
ed before  this  action  was  commenced.  It  is 
true,  as  contended  by  cotmsel,  that  defendants 
were  making  no  claims  under  these  mort- 
gages, but  it  appears  that  they  all  secured  the 
same  debt,  and  each  in  order  was  a  renewal 
of  a  former  mortgage,  and  the  one  on  which 
defendants  relied  was  the  last  of  the  series. 
They  were  all  properly  In  evidence  as  explain- 
ing the  transactions  between  the  parties,  and, 
while  not  controlling,  and  probably  not  very 
material,  yet,  as  a  part  and  parcel  of  the 
dealings  of  the  parties,  and  as  explanatory  of 
the  whole  transaction  between  them,  they 
were  admissible.  All  parol  testimony  as  to 
what  was  said  and  done  between  the  parties 
with  reference  to  the  making  of  the  loan  and 
the  execution  of  the  various  mortgages  was 
excluded  by  the  court  We  see  no  prejudicial 
error  in  permitting  the  mortgages  to  be  Iot 
troduced  in  evidence. 

6.  It  is  claimed  that  the  court  was  in  error 
in  Instructing  as  to  the  exemplary  damages, 
for  the  reason  that  such  damages  caimot  be  al- 
lowed in  actions  of  this  character.  Sufficient 
is  it  to  say  with  reference  to  this  claim  that 
the  instructions  were  not  excepted  to,  and  the 
assignments  of  error  raise  no  such  question 
as  Is  argued.  It  Is  also  said  that  there  is  no 
evidence  to  support  any  such  allowance.  We 
do  not  think  this  question  is  presented  by  the 
assignments  of  error.  But  conceding  that  It 
Is,  we  are  not  prepared  to  hold  that  there  is 
not  evidence  to  support  the  instructions  of  the 
court  on  this  subject  The  court  said  that 
exemplary  damages  might  be  allowed  in  case 
the  Jury  foimd  that  the  acts  complained  of 
were  maliciously  committed,  or  were  commit- 
ted with  intent  to  or  for  the  purpose  of  op- 
pressing or  injuring  the  plaintiff.  There  is 
some  evidence  from  which  the  Jury  may  have 
found  that  defendants  took  possession  of  and 
sold  the  goods  with  intent  to  oppress  and  in- 
jure the  plaintiff,  and,  while  we  would  not 
have  so  found  had  we  been  trying  the  case, 
yet  we  cannot  interfere  in  case  of  conflict  in 
the  evidence  for  the  purpose  of  enforcing  our 
views. 

7.  Lastly,  it  is  contended  that  the  verdict 
is  excessive.  It  may  be  that  under  proper  is- 
sues and  correct  InstrtMrtions  the  verdict  is 
exces6lve,  and  should,  under  the  facts  proved, 
have  been  for  the  defendants.  But  we  must 
take  the  case  as  we  find  it,  and  dispose  of  It 
according  to  fixed  principles  of  practice  and 
of  the  law  as  it  should  be  applied  to  the  U- 
sues  the  parties  have  seen  fit  to  make.  It  is 
not  for  us  to  say  what  the  Issues  should  have 
been.  We  look  to  what  they  are,  to  what  the 
parties  respectively  claim.  We  have  said 
many  times  in  this  opinion  that  the  Instruc- 
tions were  not  excepted  to,  and  that  defend- 
ants asked  none  In  their  behalf;  and  we  find, 
on  turning  to  the  one  with  reference  to  value, 
that  the  court  said  that.  In  the  event  the  jury 
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toimd  there  was  a  conversion  of  the  property, 
they  should  allow  to  plaintiff  "his  actual  dam- 
ages, which  will  be  the  value  of  the  goods,  the 
valne  of  the  book  accounts,  and  the  value  of 
the  rent  of  the  store  building  during  the  time 
he  was  deprived  of  it,  if  he  was  deprived  of 
it,  and  in  addition  thereto  •  •  •  you  may 
award  him  exemplary  damages."  Now,  there 
was  evidence  to  the  effect  that  the  stock  of 
goods  was  worth  $2,000  (defendants'  own  wit- 
ness says  It  was  worth  nearly  $1,800);  that 
the  rent  of  the  store  building  for  the  time 
plaintiff  was  deprived  of  it  was  worth  $175; 
and  that  the  books  of  account  were  worth 
$1,036.31,  of  which  amount  the  defendants, 
under  the  Instructions  of  the  court,  were  al- 
lowed to  retain  the  sum  of  $203.  A  verdict, 
then,  of  $3,800  would  not  be  without  support 
in  the  evidence.  It  may  be  observed  in  pass- 
ing that  the  presumption  obtains  that  the  ac- 
counts were  worth  what  they  called  for,  and  no 
afOrmative  testimony  was  needed  as  to  their 
value.  See  authorities  above  cited,  and  3 
Suth.  Bam.  {  1132. 

The  Injustice  of  the  verdict  la  called  to  our 
attention.  We  appreciate  the  fact  that  here 
Is  a  verdict  for  plaintiff  for  the  sum  of  $2,- 
000  for  the  conversion  of  certain  goods  on 
which  defendants  held  a  conceded  and  valid 
lien  for  nearly,  If  not  quite,  $2,500.  But  for 
some  reason  defendants  did  not  seek  to  set  off 
or  recoup  their  claims  as  against  the  plaintiff. 
We  cannot  say,  then,  that  any  injustice  has 
been  done.  If  the  parties  had  a  fair  trial  on 
the  issues  as  made,  and  there  was  evidence 
which  tended  to  support  the  verdict.  It  is  not 
a  case  of  Injustice.  Moreover,  the  fact  should 
not  be  lost  sight  of  that  the  assignments  of 
error  do  not  raise  any  questions  for  our  con- 
sideration other  than  the  rulings  on  evidence, 
save  these:  (1)  Is  there  sufficient  evidence  to 
support  the  verdict  under  the  Instructions  as 
given  and  accepted  by  defendants?  (2)  In 
view  of  the  whole  record.  Is  the  verdict  ex- 
cessive? We  must,  as  has  been  observed,  an- 
swer these  questions  in  favor  of  the  appellee. 
There  being  no  prejudicial  error  in  the  record, 
the  judgment  is  affirmed. 


McCLAIN  V.  CAPPER  et  al. 
(Supreme  Court  of  Iowa.     May  13,  1896.) 

APPBLLATB  JOKI8DICTIOS— SOFFICISSCT  OF  PlbAD- 

lyo — Dbhokrbr— JcnoMBNT  OH  Motion— Juui- 
ciAi,  CouRTBST— Will— CoNTiNOBST  Dbvisb. 

1.  Where,  at  the  close  of  plaintiff's  evi- 
dence, defendant's  motion  for  judgment  was 
regularly  made  and  determined,  the  appellate 
court  has  jurisdiction  to  consider  the  merits  of 
the  controversy. 

2.  Code,  §  2C.50,  as  amended  by  Acts  25th 
Gen.  Assem.  c.  96,  provides  that  when  a  "de- 
murrer shall  be  overruled  and  the  party  demur- 
ring shall  answer  or  reply  •  •  *  the  suffi- 
ciency of  the  pleadinR  thus  attacked  shall  be 
determined  vut  if  i.o  demurrer  had  been  filed. 
No  pleading  shall  be  held  sufficient  on  account 
of  a  failure  to  demur  thereto."  Held,  that  the 
overruling  of  a  demurrer  to  a  petition  by  one 
judge  did  not  preclude  another  from  holding 


the  petition  insufficient,  by  granting  defend- 
ant's motion  for  judgment  at  tne  dose  of  plain* 
tiff's  evidence. 

3.  Under  a  clause  In  a  will  reciting,  "When 
my  youngest  child  arrives  at  full  age,  I  desire 
that  Uie  real  estate  be  equally  divided  between 
my  children,  their  heirs,  or  survivora  of  them," 
said  children  took  no  vested  interest  in  the  land 
until  the  youngest  child  attained  majority,  and 
therefore  a  devise  of  her  interest  therein  by 
one  who  died  lief  ore  that  time  passed  no  title 
thereto. 

Appeal  from  district  court,  Mahaska  coun- 
ty; A.  K.  Dewey,  Judge. 

Action  for  the  partition  of  real  estate.  The 
ascertainment  of  the  respective  Interests  In- 
volves the  construction  of  a  will.  John  Cap- 
per died  testate  in  Mahaska  county,  Iowa,  In 
1867,  and  his  will  was  in  November  of  that 
year  admitted  to  probate.  The  following 
are  three  paragraphs  of  his  will:  "First  I 
will  and  declare  that,  as  soon  after  my  death 
as  practicable,  my  just  debts  and  funeral 
expenses  be  paid,  and  that  a  certain  tract 
of  land,  containing  four  (4)  acres,  described 
In  a  deed  from  John  S.  Henry  to  John  Cap- 
per, dated  June  16th,  1853,  and  recorded  on 
pages  10  and  11,  voL  E,  of  the  Records  of 
Mahaska  (bounty,  Iowa,  be  sold.  Second.  I 
will  and  bequeath  to  my  beloved  wife,  dur- 
ing the  minority  of  my  children,  the  entire 
use  and  benefit  of  my  real  estate,  for  the 
purpose  of  supporting  and  educating  my 
children;  and,  when  my  youngest  child  ar- 
rives at  full  age,  I  desire  that  the  real  estate 
(after  my  wife's  dower  interest  is  set  off  to 
her  therein)  be  equally  divided  between  my 
children,  viz.  Margaret  Jane,  Rose  Ann,  Oscar 
S.,  Flora  E.,  EUirvey  M.,  and  John  K.,  their 
heirs,  or  survivors  of  them.  Third.  I  will 
and  bequeath  to  my  daughter  Mary  Eliza- 
beth, who  resides  in  the  state  of  Indiana,— 
she  having  been  raised  by  her  grandfather, 
— the  sum  of  twenty-five  dollars,  to  be  paid 
to  her  by  my  executor  on  final  settlement  of 
my  estate;  and,  if  there  is  not  a  sufficient 
personal  estate  to  pay  said  legacy,  the  same 
to  be  paid  out  of  my  real  estate."  Mary 
Elizabeth,  mentioned  in  the  third  paragraph. 
Is  the  plaintiff,  and  a  daughter  of  the  testa- 
tor by  a  former  wife,  as  was  also  Margaret 
Jane,  mentioned  In  the  second  paragraph. 
Luclnda  Capper  is  the  surviving  widow  of 
the  testator.  The  other  defendants  are  the 
children  of  the  testator  and  Luclnda  Cap- 
per. It  will  be  observed  that  the  will  gives 
to  the  plaintiff  $25,  but  no  interest  in  the 
real  estate.  Margaret  Jane,  who  is  one  of 
the  devisees  of  the  real  estate,  died  testate 
in  18G9;  giving,  by  her  will,  all  her  property 
to  the  plaintiff.  The  youngest  child  of  the 
testator  is  of  full  age,  and  the  real  estate, 
under  the  provisions  of  the  will,  is  for  dis- 
tribution. Plaintiff  brings  this  action  for 
partition,  claiming  an  interest  of  one-seventh 
of  two-thirds  because  of  the  devise  to  her 
from  Margaret  Jane  Capper.  In  her  petition 
she  recites  the  facts  as  to  the  Interest  of 
each,  on  the  basis  of  her  interest  as  above 
stated,  and  she  aslcs  a  confirmation  thereof. 
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mnd  for  partition  accordingly.  To  tbe  peti- 
tion the  defendants  filed  a  gener^  demurrer, 
wbich  the  court  OTerruIed.  Thereupon  the 
defendants  answered,  and  to  the  answers 
there  was  a  reply.  Upon  the  Issues  present- 
ed the  cause  proceeded  to  trial.  At  the 
close  of  plaintiff's  evidence  the  defendants 
mored  for  judgment  In  their  favor  on  the 
ground  that  the  undisputed  evidence  showed 
that  the  plaintiff  had  no  Interest  In  the  land 
whatever,  which  motion  tbe  court  sustained, 
and  from  the  judgment  the  plaintiff  appeal- 
ed.   Affirmed. 

W.  W.  Haskell  and  Listen  McMlllen,  for 
appellant    L.  C.  Blanchard,  for  ^pellees. 

GRANGER,  J.  1.  Tbe  ruling  on  the  de- 
murrer by  wblcb  tbe  petition  was  held  In- 
sufficient was  made  by  Judge  Ryan  in  De- 
cember, 1894.  The  trial  in  which  the  judg- 
ments for  defendants  was  entered,  on  motion, 
was  bad  In  February,  1895,  before  Judge 
Dewey.  Tbe  evidence  in  the  case  was  mere- 
ly to  prove  tbe  facts  in  tbe  petition,  and 
there  seems  to  be  a  practical  concession  that 
the  ruling  on  the  motion  for  judgment  was 
based  on  the  conclusion  that  tbe  petltlcm  did 
not  show  plaintiff  to  have  any  interest  In 
tbe  land,  because  of  tbe  provisions  of  tbe 
will  in  favor  of  Margaret  Jane  Ot^per. 

2.  It  is  said  that  this  court  Is  without  juris- 
diction to  consider  the  merits  of  this  case, 
because  the  ordinary  forms  of  procedure 
were  not  observed  in  tbe  court  below.  Ap- 
pellant states,  as  facts,  that  after  tbe  plain- 
tlfr  closed  her  evidence,  and  before  tbe  de- 
fendants introduced  any  evidence,  or  tbe 
cause  was  argued,  or  argument  was  waived, 
or  the  cause  was  submitted,  tbe  court  de- 
cided that  the  plaintiff  had  no  Interest  In 
the  land,  and  by  such  an  announcement  In- 
vited the  defendants  to  move  for  judgment, 
which  was  done.  Tbe  record  does  not  sus- 
tain the  claim  as  to  facts.  It  shows,  as  we 
have  stated,  that,  after  tbe  evidence  for  tbe 
plaintiff  closed,  the  defendants  moved  for 
judgment  in  their  favor,  which  motion  the 
court  sustained.  The  motion  seems  to  have 
l>een  regularly  made  and  determined.  There 
is  nothing  in  such  a  procedure  to  divest  this 
court  of  jurisdiction  to  determine  tbe  merits 
of  tbe  controversy. 

3.  It  is  next  insisted  that  tbe  ruling  by 
Judge  Ryan  as  to  tbe  sufficiency  of  tbe  peti- 
tion was  conclusive,  "for  tbe  reason  that  un- 
der our  system  of  practice  there  is  no  way 
to  question  the  sufficiency  of  a  petition  ex- 
cept by  demurrer.  And  when  that  method 
of  testing  a  petition  Is  abandoned,  by  filing 
an  answer,  tbe  petition  must  be  conclusively 
presumed  to  be  good,  for  there  Is  no  way 
left  to  ascertain  to  tbe  contrary."   This  must 

,  mean  that  the  ruling  on  tbe  demurrer  is  a 
concinsive  adjadlcation  of  tbe  question  pre- 
I  sented  by  It  A  difficulty  with  the  propo- 
I  titlon  Is  Acts  25tb  Qen.  Assem.  c.  96.  It 
I        amends  section  2650  of  tbe  Code,  as  follows: 


"A  demurrer  shall  be  considered  as  an  ad- 
mission of  tbe  allegations  of  the  pleading  de- 
murred to  for  the  purposes  of  the  demurrer 
only;  and  when  the  demurrer  shall  be  over- 
ruled, and  the  party  demurring  shall  answer 
or  reply,  the  ruling  on  the  demurrer  shall 
not  be  considered  as  an  adjudication  of  any 
question  raised  by  tbe  demurrer;  and  In 
such  case  tbe  sufficiency  of  the  pleading  thus 
attaclted  shall  be  determined  as  if  no  demur- 
rer had  been  filed.  No  pleading  shall  be  held 
sufficient  on  account  of  a  failure  to  demur 
thereto."  Tbe  following  Is  a  part  of  Code, 
§  2650:  "When  any  matters  enumerated  as 
grounds  of  demurrer  do  not  appear  on  the 
face  of  tbe  petition,  the  objection  may  be 
taken  by  answer.  If  no  aiush  direction  i* 
taken  it  shall  be  deemed  teaived."  The  act 
in  question  strikes  out  tbe  words  we  have 
italicized.  We  need  not  attempt  to  define 
tbe  change  in  the  practice  by  the  act  It  is 
sufficient  to  say  that  it  negatives  tbe  propo- 
sition contended  for  by  appellant  It  is  ex- 
pressly said  in  tbe  first  section  that  such 
a  pleading  "shall  be  determined  as  If  no  de- 
murrer had  been  ffied."  Before  the  act  we 
would  have  said  the  petition  most  be  held 
sufficient  for  a  failure  to  demur.  But  the 
last  clause  of  the  section  provides,  "No  plead- 
ing shall  be  hrid  sufficient  on  account  of  a 
failure  to  demur  thereto."  Tbe  language  of 
tbe  act  is  not  addressed  to  this  court,  but 
It  seems  as  applicable  to  one  court  as  an- 
other. In  view  of  tbe  statute,  if  not  for  oth- 
er reasons,  we  think  tbe  ruling  on  the  de- 
murrer did  not  conclude  tbe  court  from  aft- 
erwards determining  the  sufficiency  of  tbe 
petition  at  tbe  close  of  plaintiff's  evidence. 
The  argument  deals  with  tbe  question  of 
comity  or  courtesy,  as  between  the  judges 
sitting  at  different  terms.  While  different 
judges  may  preside,  tbe  court  is  tbe  same, 
and  tbe  ruling  is  that  of  the  court,  as  dis- 
tinct from  personality.  We  are  without 
doubt  that  a  judge  presiding  may  as  legally 
and  as  appropriately  change  a  ruling  previ- 
ously made  by  another  judge  on  a  pending 
proposition  as  if  made  by  himself.  We  do 
not  share  in  the  thought  that  such  an  act 
in  and  of  itself.  Involves  a  breach  of  judicial 
courtesy. 

4.  Tbe  next  proposition  involves  the  merits 
of  tbe  controversy,  and  is  as  to  the  sufficiency 
of  tbe  petition.  It  resolves  itself  to  a  con- 
struction of  tbe  will  of  John  Capper,  in  his 
devise  to  Margaret  Jane.  It  may  be  conced- 
ed that  if  she  took,  by  tbe  devise,  a  vested 
Interest  in  the  land  during  her 'life,  it  passed 
by  her  devise  to  the  plaintiff.  It  will  not 
be  doubted  but  that,  if  Margaret  Jane  bad 
lived  till  tbe  youngest  child  of  John  Capper 
had  attained  bis  majority,  the  devise  to  her 
would  have  been  perfect  We  are  then  to 
deal  with  the  legal  effect  of  her  decease  be- 
fore that  time.  In  other  words,  did  she,  at 
her  father's  death,  take  a  vested  or  a  con- 
tingent interest  in  tbe  land.  It  may  be  well 
to  first  notice  a  few  legal  rules  applicable  to 
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sncb  devlaes.  In  2  Williams,  Ex'rs,  514,  it  ie 
said,  under  the  subject  of  "Legacies  Lapsed 
by  the  Death  of  the  Legatee  after  the  Death 
of  the  Testator":  "If  a  legacy  be  given  gen- 
erally, without  specifying  the  time  when  It 
Is  to  be  paid,  It  Is  due  on  the  day  of  the  death 
of  the  testator.  •  •  •  But,  when  a  future 
time  for  the  payment  of  a  legacy  is  defined  by 
the  will,  the  legacy  will  be  vested  or  con- 
tingent according  as,  upon  construing  the 
will,  It  appears  whether  the  testator  meant 
to  annex  the  time  to  the  payment  of  the 
legacy,  or  to  the  gift  of  it.  In  ascertaining 
the  intention  of  the  testator  in  this  respect, 
the  courts  of  equity  have  established  two 
positive  rules  of  construction:  (1)  That  a  be- 
quest to  a  person,  payable  or  to  be  paid  at  or 
when  he  shall  attain  twenty-one  years  of 
age,  or  at  the  end  of  any  other  certain,  de- 
termined term,  confers  on  him  a  vested  In- 
terest immediately  on  the  testator's  death. 
•  •  •  (2)  That  If  the  words  'payable,'  or 
to  be  paid,'  are  omitted,  and  the  legacies  are 
given  at  twenty-one,  *  •  •  or  any  other 
future,  definite  period,  these  expressions  an- 
nex the  time  to  the  substance  of  the  legacy, 
and  DMike  the  legatee's  right  to  depend  on  his 
being  alive  at  the  time  fixed  for  the  payment. 
Consequently,  if  the  legatee  happens  to  die 
before  that  period  arrives,  his  personal  rep- 
resentatives will  not  be  entitled  to  the  leg- 
acy." Mr.  Hawkins,  In  bis  treatise  on  Wills 
(page  232),  says:  "Although  the  period  ap- 
pointed for  actual  payment  does  not  In  gen- 
eral influence  the  vesting,  It  has  this  effect 
In  the  following  case:  Leeming  v.  Sherratt,  2 
Hare,  14.  Bequest  to  the  children  of  A. 
when  the  youngest  child  attains  the  age  of 
twenty-one  yean,  to  the  exclusion,  prima 
facie,  of  tlioBe  dying  under  twenty-one."  The 
author  quotes  from  the  cited  case  as  fol-- 
lows:  "The  testator  having  postponed  the 
division  of  the  residue  until  his  youngest  child 
shall  attain  that  age,  I  think  no  child  who 
did  not  attain  that  age  could  have  been  In- 
tended to  take  a  share  therein."  On  page  234 
the  author  further  says:  "There  is  a  material 
distinction,  as  regards  vesting,  between  leg- 
acies payable  at  a  future  time  out  of  reel  es- 
tate, and  legacies  payable  at  a  future  time 
out  of  personalty.  As  regards  the  latter,  the 
time  does  not,  in  general,  affect  the  vesting; 
but,  as  regards  the  former,  the  rule  Is  that 
"legacies  charged  on  land  do  not  vest  before 
the  time  ai^lnted,  unless  an  intention  ap- 
pears to  the  contrary."  In  McCartney  v.  Os- 
bum,  118  111.  403,  9  N.  B.  210,  the  above  rules 
are  followed,  and  the  case  quotes  and  ap- 
plies the  following  from  Jarman  on  Wills: 
"When  the  only  gift  Is  in  the  direction  to  pay 
or  distribute  at  a  future  age,  the  case  is  not 
to  be  ranked  with  those  in  wtilch  the  payment 
or  distribution  only  is  deferred,  but  it  is  one 
in  which  time  Is  of  the  essence  of  the  gift." 

We  have  seen  no  case  contravening  these 
rules,  and  we  may  now  look  to  their  applica- 
tion to  the  case  at  bar.  We  first  apply  the 
rale  quoted   from   Jarman   on    WiUa,   as   to 


where  the  gift  is  in  the  direction  to  distrllmte 
or  pay  only*  That  is  precisely  the  character 
of  the  devise  of  the  land  in  question.  As 
to  his  personal  estate,  he  at  all  times  says: 
"I  will  and  declare,"  or  "I  will  and  bequeath," 
using  express  words  of  grift  or  grant,  as  "I 
will  and  bequeath  to  my  beloved  wife.  •  •  • 
I  will  and  bequeath  to  my  daughter  Mary 
Ellzalwth."  As  to  the  real  estate  In  question, 
he  says:  "When  my  youngest  child  arrives 
at  full  age,  I  desire  that  my  real  estate 
•  •  •  be  equally  divided  between  my  chil- 
dren [naming  them],  their  heirs,  or  survivors 
of  them."  A  rule  of  construction  could  not 
be  more  applicable.  There  are  no  words  of 
gift  or  grant,  except  the  direction  for  a  divi- 
sion, which,  of  course,  means  that  when  the 
time  arrives  the  interest  shall  vest  In  the 
I^oportlons  Indicated.  That  is  Uk^  the  di- 
vision intended,  and  not  necessarily  a  parti- 
tion or  setting  apart  These  rules  of  con- 
structl<»t  are  Int^ided  to  reflect  the  Intent  of 
the  testator,  which  is.  In  all  cases,  to  govern, 
and  such  Is  our  aim  in  their  application.  Our 
conclusion  is  much  aided  by  the  language  of 
the  will  making  the  devise,  In  this:  that  the 
divlsioo  is  to  be  made  between  the  clilldren 
mimed,  their  heirs,  or  survivors  of  them;  in- 
dicating that  the  property  was  to  vest  in  Mar- 
garet, if  she  survived,  and,  if  not,  hi  her  heirs, 
or  their  survivors,  as  they  might  be  living  to 
receive  it  It  seems  to  us  that  under  Ote 
rules  cited  the  time  fixed  for  the  dlTision  is 
annexed  to  the  gift  or  devise,  and  not  to  the 
payment;  so  that  tbe  Interest  of  Margaret 
Jane  did  not  vest  during  her  life,  and  hence 
she  had  no  property  In  tiie  land  that  she  could 
devise.  Some  authorities  are  cited  by  appel- 
lant but  they  do  not  show  a  different  rule 
from  what  we  have  stated.  Most  of  them 
are  from  Jarman  on  Wills,  from  which  work 
we  take  the  rule  we  announce,  supported  by 
other  authorities.  Beach,  Wills,  f  170,  sup- 
ports the  rule.  It  is  there  said,  "A  legacy  is 
to  he  construed  as  vested  or  contingent  ac- 
cording to  whether  the  contingency  relates  tO' 
the  gift  Itself,  or  to  the  paym^it  thereof." 
Reliance  is  placed  on  language  used  in  Had- 
ley  V.  Stuart,  62  Iowa,  267,  17  N.  W.  500. 
In  that  case  a  will  gave  to  the  widow  the- 
use  of  the  land  until  the  testator's  son. 
Thomas,  arrived  at  full  age,  when  the  land 
was  to  be  sold,  and  the  proceeds  divided  equal- 
ly between  his  heirs.  The  land  was  in  In- 
diana, and  the  widow  sold  it  without  author- 
ity, and  bought  land  In  Iowa,  which  was  tlie 
subject  of  the  contention.  In  considering  the 
authority  of  the  widow  to  sell  the  Indiana 
land,  some  language  is  used,  as  that,  subject 
to  the  use  of  the  widow,  the  farm  passed  to 
the  heirs.  Accurately  speaking,  there  was  no 
devise  in  that  case  of  the  farm  to  the  heirs, 
but  only  a  bequest  of  the  proceeds;  and  the 
language,  used  argumentatlvely,  does  not  dis- 
tinguish as  to  the  f&cts,  because  the  conclu- 
sion is  the  same  as  to  the  widow's  authority, 
with  one  hiterest  in  the  heirs,  as  the  other. 
The  case  is  entirely  unlike  this,  and  no  such 
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B  question  la  considered  In  It  With  these 
conclusions,  the  Judgment  of  the  district  court 
most  stand  affirmed. 


STUBBR  T.  GANNON  et  al. 

(Sopreme  Court  of  Iowa.     Mar  15.  1896.) 

Does —  DAMxaBs  —  Contkibctobt  Neoliobncc  — 

Nbw  Tkiai. 

1.  In  an  action  to  recover  for  personal  In- 
jDries,  onder  Code  1873,  $  1485,  which,  among 
other  things,  provides  that  "the  owner  shall 
be  liable  to  the  party  injured  for  all  damages 
done  by  his  dog  except  when  the  party  injured 
is  doing  an  unlawful  act,"  it  is  incumbent  on 
plaintiff  to  show  himself  free  from  contributory 
negligence.      Deemer,  J.,  dissenting. 

2.  On  an  appeal  from  an  order  sustaining 
a  motion  for  a  new  trial  on  the  ground  that  the 
court  erred  in  applying  the  doctrine  of  contiib- 
ntory  negligence,  and  in  submitting  that  ques- 
tion to  the  jory,  appellee  cannot  urge  that  the 
motion  was  properly  sustained  because  some  of 
the  instructions  on  that  issue  were  erroneous. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Henderson,  Judge. 

Action  at  law  by  Priscllla  Stuber,  next 
friend,  to  recover  damages  for  Injuries  done 
to  one  Emma  Stuber  by  a  dog  alleged  to  be- 
long to  defendants.  There  was  a  trial  to  a 
jury,  which  resulted  In  a  verdict  for  defend- 
ants. Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  sustained  by  the  court,  and  the 
defendants  appeaL     Reversed. 

White  &  Clarke,  for  appellants.  Shortley  & 
Uarpel,  for  appellee. 

DEEMER,   J.     The   petition   recites   facts 
which,  if  true,  would  render  the  defendants 
liable  at  common  law  for  damages  done  by 
their  dog,   and,  of  necessity,   contains   state- 
ments which  would  make  them  liable  under 
section  1485  of  the  Code  of  1873,  which,  among 
other  things,  provides  that  "the  owner  shall 
be  liable  to  the  party  Injured  for  all  damages 
done  by  his  dog  except  when  the  party  in- 
jured is  doing  an  unlawful  act"     Evidence 
was  adduced  on  the  trial  upon  the  theory  that 
the  plaintiff  must  negative  contributory  neg- 
ligence on  the  part  of  the  party  injured;  and 
the  court  instructed  the  jury,  in  effect,  that  If 
£nuna  Stuber,  by  any  want  of  reasonable  and 
ordinary  care  on  her  part.  In  any  manner  con- 
tributed to  the  injury  complained  of,  plaintiff 
could  not  recover.    The  Jury,  under  these  In- 
ttnictions,  found  for  the  defendants.     Plain- 
tilTs  motion  for  a  new  trial  was  based,  among 
other  things,  upon  the  ground  that  the  Instruc- 
tions of  the  court  were  wrong,  with  reference 
to  the  contributory  negligence  of  the  party  in- 
jnred,  for  the  reason  that,  so  far  as  actual 
damages  are  concerned,  the  rule  of  contribu- 
tor}- negligence  does  not  apply.    The  court,  In 
niiiug  upon  the  motion,  made  the  following 
3f  record:  "And  the  court,  being  fully  advised 
la  the  premises,  sustains  said  motion,   sets 
■side  the  verdict  of  the  Jury,  and  grants  a  new 
trial,  upon  the  grounds  that  the  court  erred 
in  ip^lylng  the  doctrine  of  contributory  negU; 


gence  to  this  case;  for  errors  In  the  hastruc- 
tions  given  to  the  Jury  on  the  question  of  con- 
tributory negligence,  and  in  submitting  that 
question  to  the  jury.  And  it  is  expressly  stat- 
ed that  the  motion  is  not  sustained  on  account 
of  the  ground  that  the  verdict  is  not  support- 
ed by  the  evidence."  It  will  thus  be  seen  that 
the  only  question  presented  by  this  appeal  is, 
was  the  court  in  error  in  holding  that  the  doc- 
trine of  contributory  negligence  did  not  ap- 
ply to  the  case?  In  order  to  determine  this 
Inquiry,  we  must  first  ascertain  whether  plain- 
tiff's contributory  negligence,  in  any  case  of 
this  kind,  will  bar  him  of  recovery;  and,  sec- 
ond, whether  in  this  particular  case  the  court 
was  In  error  In  instructing  as  to  contributory 
negligence.  As  to  the  first  proposition,  there 
seems  to  be  no  room  for  argument,  unless  we 
are  prepared  to  overrule  the  recent  case  of 
Gregory  v.  Woodworth,  decided  by  this  court 
on  the  17th' day  of  January,  1895,  and  report- 
ed in  61  N.  W.  962.  This  case  is  squarely  in 
point.  We  there  held  that  a  i)etltion  in  an 
action  under  the  statute  before  quoted,  which 
did  not  allege  that  plaintiff  was  free  from 
contributory  negligence,  was  demurrable.  The 
writer  of  this  opinion  has  grave  doubts  con- 
cerning the  correctness  of  the  rule  there  an- 
nounced, although  It  is  conceded  that  there  is 
a  conflict  in  the  authorities  upon  the  proposi- 
tion. The  only  theory  on  which  it  can  be  sus- 
tained is  that  the  statute  In  question  is  reme- 
dial in  its  nature,  and,  in  effect,  does  nothing 
more  than  dispense  with  proof  of  the  scienter 
required  in  actions  at  common  law;  that  the 
action  is  still  predicated  upon  the  negligence 
of  the  defendant;  and  that  the  ordinary  rule 
denying  recovery  to  one  for  iujuries  resulting 
from  his  own  negligence  applies.  To  sustain 
the  opinion,  it  must  also  be  found  that  the 
purpose  of  the  exception  stated  in  the  stat- 
ute, to  wit,  "except  when  the  party  is  doing 
an  unlawful  act,"  was  to  limit  the  right  of  re- 
covery, and  not  to  extend  it  This  Is  the 
theory  on  which  the  cases  holding  to  the  doc- 
trine announced  in  the  Gregory  Case  are  de- 
cided. See  Quimby  v.  Woodbury,  63  N.  H. 
370,  and  Raymond  v.  Hodgson,  161  Mass.  184, 
36  N.  E.  791.  I  am  not  fully  persuaded  of 
the  correctness  of  these  decisions.  There  are 
a  class  of  actions  in  tort,  not  based  on  negli- 
gence, in  which  defendant's  care,  or  the  want 
of  U,  is  not  in  issue;  in  which  some  direct 
and  positive  act  of  the  defendant  makes  out 
the  cause  of  action.  In  such  cases  plaintiff 
makes  out  a  prima  facie  case  by  proving  the 
defendant's  act  aud  consequent  injury.  He 
has  no  occjision  to  prove  defendant's  negli- 
gence, nor  his  own  care  hi  the  first  Instance. 
See  Ruter  v,  Foy,  46  Iowa,  132;  Conn  v.  May, 
36  Iowa,  241.  It  seems  to  me  that  this  is  an 
action  belonging  to  that  class,  and  that  plain- 
tiff was  not  required  to  show  freedom  from 
contributory  negligence.  My  views  upon  this 
question  are  quite  fully  presented  by  the  su- 
preme court  of  Maine  in  the  case  of  Huasey 
v.  King,  reported  in  83  Me.  568,  22  Atl.  476, 
which  is  a  well-considered  case  on  the  sub- 
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Ject.  See,  also,  Woolf  v.  Chalker,  81  Conn. 
121;  Muller  t.  McKeason.  73  N.  Y.  190; 
Lynch  v.  McNally,  Id.  347.  As  I  look  at  It, 
the  statute  in  question  not  only  relieves  the 
plaintiff  of  the  necessity  of  prorlnsr  the  sci- 
enter, but  it  makes  the  owner  or  keeper  prima 
facie  liable  for  any  injury  done  by  his  dog; 
that  it  leaves  him  where  the  common  law 
left  the  keeper  of  wild  animals,— In  the  posi- 
tion of  an  insurer.  I  need  not  discuss  the 
question  as  to  whether  plaintiff's  want  of  care 
may  be  shown  by  the  defendant  in  defense,  or 
whether  the  defendant  may  show  such  will- 
ful provocation  of  the  animal  by  the  plaintiff 
AS  will  bar  his  right  of  action,  although  I  may 
say  that*!  think  such  ought  to  be  the  rule,  in 
view  of  our  previous  decisions  with  reference 
to  a  somewhat  sbnilar  statute.  See  West  v. 
Ralhwad  Co.,  TI  Iowa,  658,  35  N.  W.  479,  and 
42  N.  W.  512;  Ford  v.  Railroad  Co.  (Iowa)  59 
N.  W.  6;  Engle  v.  Railroad  Co.,  77  Iowa,  661, 
37  N.  W.  6,  and  42  N.  W.  512;  McKelvy  T. 
Railroad  Co.,  84  Iowa,  458,  51  N.  W.  172; 
Rose  V.  Railroad  Co.,  72  Iowa,  625,  34  N.  W. 
450;  Moody  v.  Raili-oad  Co.  77  Iowa,  29,  41 
N.  W.  477;  Spence  v.  Railroad  Co.,  25  Iowa, 
139;  Krebs  v.  Railroad  Co.,  64  Iowa,  670,  21 
N.  W.  131;  Reeves  v.  Railroad  Co.  (Iowa) 
60  N.  W.  243;  ManweU  v.  Railroad  (3o.,  SO 
Iowa,  664,  45  N.  W.  568.  If  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury, 
or  if  she,  by  her  own  vrillful  misconduct, 
brought  about  the  attack  of  the  dog,  then  it 
niay  be  that  the  damage  was  not  done  by  the 
dog.  Indeed,  I  am  inclined  to  think  this  is  the 
proper  nile.  But,  under  the  statute  quoted,  it 
would  be  defensive  matter,  for  the  defendant 
to  prove.  The  majority,  however,  are  content 
with  the  rule  announced  in  the  Gregory  Case, 
and  It  follows  that  in  actions  such  as  the  one 
at  bar  the  burden  is  upon  the  plaintiff  to  show 
himself  free  from  contributory  negligence. 

As  to  the  second  question  presented  by  the 
record:  We  are  united  in  the  conclusion  that, 
if  it  be  conceded  that  plaintiff  must  show  her 
freedom  from  contributory  negligence,  there 
was  sufficient  evidence  bearing  on  the  ques- 
tion to  take  the  case  to  the  Jury.  There  was 
testimony  tending  to  show  that  the  plaintiff, 
Emma  Stuber,  and  her  sister,  who  was  In  the 
buggy  with  her  at  the  time  of  the  accident, 
were  running  the  horses  along  the  highway 
M  the  time  the  dog  came  out,  in  an  attempt 
to  get  ahead  of  another  who  was  going  in  the 
«ame  direction.  But,  however  this  may  be, 
it  appears  from  the  record  made  by  the  court 
that  the  motion  was  not  sustained  because  of 
Insufficiency  of  the  evidence  on  any  of  the 
material  issues. 

It  is  also  insisted  on  belialf  of  appellee  that 
some  of  the  instructions  given  by  the  court 
on  the  law  of  contributory  negligence  were  er- 
roneous, and  that  for  this  reason  the  court 
properly  sustained  the  motion  for  a  new  trial. 
The  record,  however,  does  not  show  that  this 
matter  was  presented  to  the  lower  court.  The 
motion  for  a  new  trial  does  not  make  a  specific 
attack  upon  any  Instruction  given  upon  the 


subject.  The  complaint  is  that  all  the  In- 
structions given  with  reference  thereto  were 
wrong,  and  the  order  made  by  the  court  clear- 
ly shows  that  this  was  the  reason  why  It  sus- 
tained the  motion. 

It  is  also  said  in  support  of  the  court's  rulins 
that  contributory  negligence  is  no  defense  to 
willful  wrongs,  that  there  is  evidence  in  tbis 
case  from  which  the  jury  might  have  found 
the  acts  of  the  defendants  to  be  willful 
wrongs,  and  that  .the  court  properly  sustained 
the  motion  because  he  did  not  cover  this  rule 
of  law  In  his  instructions.  It  is  sufficient  to 
say  in  answer  to  this  contention  that  the  court 
did  cover  the  matter  fully  in  the  ninth  instruc- 
tion given  to  the  jury. 

The  writer  is  of  the  opinion  that  the  case 
should  be  affirmed,  but  the  majority  are  of  a 
contrary  view,  and  it  is  reversed. 


TANK  V.  ROHWEDBR. 

(Supreme  Court  of  Iowa.     May  13,  1896.) 

Appbal— Rbvibw  — OicisiON  Of  Arbitrators  — 

WaoKOFCL  Attachment— Sbuv- 

iCBS- Skttlbmbnt. 

1.  To  entitle  a  party  to  have  an  award  set 
aside  for  mistake  or  fraud  he  must  not  only 
show  such  mistake  or  fraud,  and  that  he  was 
prejudiced  thereby,  but  aiso  that,  but  for  it,  the 
award  would  have  been  different. 

2.  A  finding  of  arbitrators,  refusing  to  al- 
low damages  for  wrongful  attachment,  will  not 
be  set  aside  where  the  attachment  was  levied 
on  land,  and  there  was  no  evidence  that  any 
dBiUHge  was  caused  by  such  levy,  and  the  at- 
taching plaintiff  was  advised  by  counsel  to 
bring  attachment. 

3.  Where  a  person  rendering  services  is  a 
member  of  the  family  of  the  person  served,  and 
is  receiving  support  therein,  before  recovery 
can  be  had  an  expectation  that  compensation 
should  be  made  must  be  shown. 

4.  Where  settlements  were  had  between 
parties  from  time  to  time,  the  burden  of  proof 
18  on  one  seeking  to  assail  the  settlement  to 
show  that  certain  items  in  dispute  were, 
through  mistake  or  oversight,  not  taken  into  ac- 
count. 

Appeal  from  district  court,  Scott  county;  W. 
F.  Branuan,  Judge. 

Action  at  law,  aided  by  an  attachment,  ui>- 
on  four  promissory  notes.  The  defendant  ad- 
mitted the  execution  of  the  notes,  but  denied 
that  he  was  to  pay  interest  on  the  same,  and 
pleaded  a  counterclaim  for  work  and  labor 
done,  for  property  sold  and  delivered,  for  rent 
of  land,  for  the  wrongful  and  malicious  suing 
out  of  the  writ  of  attachment,  and  for  various 
other  matters  not  necessary  to  be  here  men- 
tioned. And  he  asked  reformation  of  the 
notes  In  suit,  and  judgment  for  the  amount  of 
his  various  counterclaims.  The  plaintiff  re- 
plied, denying  the  counterclaims,  and  pleading 
that  when  defendant  performed  the  services 
for  which  he  seeks  to  recover  he  was  a  mem- 
ber of  plaintifTs  family,  and  that  he  did  not 
expect  compensation  therefor.  Various  other 
matters  were  pleaded  in  the  reply  which  need 
not  be  here  set  out  By  agreement  of  the  par- 
ties, the  case,  on  the  Issues  thus  Joined,  was 
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referred  to  arbitrators,  and  th«y,  after  bearing 
the  evidence,  made  an  award  In  favor  of  plain- 
tiff In  tbe  sum  of  $967.90.  Defendant  filed 
a  motion  In  the  district  court  to  set  aside  this 
award,  and  plaintiff  filed  a  motion  for  Judg- 
ment thereon.  Defendant's  motion  was  over- 
ruled, and  plaintiff's  was  sustained,  and  judg- 
ment was  rendered  as  recommended  by  tbe 
arbitrators.    Defendant  appeals.    Affirmed. 

Ambrose  P.  McGulrk,  for  appellant  Heinz 
&  Fisher,  for  appellee. 

DEEMBR,  J.  To  set  aside  the  award  of  tbe 
arbitrators  and  review  the  Judgment  of  the 
court  below,  the  defendant  relies  upon  errora 
of  tbe  arbittators  in  refusing  to  allow  certain 
ot  the  d^endant's  items  of  counterclaim,  and 
of  the  court  in  refusing  to  set  aside  the  award. 
It  may  be  well  at  the  threshold  of  tbe  case  to 
state  certain  rules  of  law  applicable  to  ar- 
bitrations, that  we  may  tbe  better  apply  the 
facts  as  they  may  hereafter  appear.  Tbe  sub- 
mission seems  to  have  been  made  under  the 
statnte  (Code,|  3418);  and  to  entitle  a  party  to 
bare  an  award  set  aside  on  tbe  ground  of  mis- 
talie  or  fraud  be  must  not  only  clearly  show 
the  mistake  or  fraud,  and  that  he  was  preju- 
diced thereby,  but  also  that,  If  it  bad  not 
occurred,  the  award  would  have  been  differ- 
ent Tomlioson  r.  Tomlinson,  3  Iowa,  575; 
Gorbam  v.  Millard,  50  Iowa,  651.  An  award 
liaa  tbe  same  force  and  effect  as  tbe  verdict 
of  a  jory  (Code,  f  3428),  and  every  reasonable 
prvsomption  la  In  fkvor  of  the  correctness  of 
the  arbitntors'  determination.  Tomlinson  t. 
Hammond,  8  Iowa,  40.  Tbe  mode  in  which 
the  arbitration  is  conducted,  and  tbe  methods 
of  procedure  adopted,  will  not  be  reviewed  by 
tbe  courts,  except  In  clear  cases  of  error,  mis- 
talte,  fraud,  or  partiality. 

With  these  rules  determined,  we  now  pro- 
ceed to  a  consideration  of  tbe  errors  complain- 
ed of.  It  is  contended  that  the  arbitrators 
were  in  error  in  reftising  to  allow  defendant 
anything  on  his  counterclaim  for  the  wrongful 
wing  out  of  the  attachment  In  support  of 
tbe  claim  it  is  said  that  the  undisputed  testi- 
mony shows  that  tbe  attachment  was  wrong- 
fnL  This  question  was  considered  by  tbe  ar- 
bitrators, and  they  evidently  determined  that 
defendant  bad  not  made  out  his  daim.  What 
their  determination  should  have  been,  or  what 
we  would  have  done  under  the  same  showing, 
!i  not  a  question  here  presented.  But  was 
there  such  lack  of  evidence  on  the  part  of  tbe 
defendant  or  sncb  a  showing  on  behalf  of  ai>- 
pellee,  as  that  tbey  could  fairly  have  arrived 
at  the  conclusion  tbey  did;  or  is  It  the  result 
of  passion  or  prejudice?  And  would  we  bare 
set  a^e  tbe  verdict  of  a  Jury  had  It  made 
SQcb  a  finding  on  tbe  same  record?  We  think 
there  is  such  a  showing  as  that  the  arbitrators 
vere  justified  in  making  tbe  finding  they  did 
on  this  issue.  While  the  facts  relied  upon  to 
tbow  the  truth  of  the  matters  stated  as  ground 
for  the  attachment  are  not  strong,  and  may 
(wt  hi  tbemselves  have  been  sufficient  yet 


we  cannot  say.  In  view  of  all  the  surrounding 
circumstances,  that-  tbe  attachment  was  un- 
warranted. Moreover,  it  appears  ttiat  before 
commencing  his  suit  plaintiff  submitted  tbe 
facts  to  counsel  learned  in  the  law,  and  was 
advised  by  Mm  to  commence  an  attachment 
suit.  The  arbitrators  may  well  have  found 
this  a  complete  defense  to  exemplary  dam- 
ages. Baver  v.  Webster,  3  Iowa,  502;  Hiurl- 
but  V.  Hardenbrook,  85  Iowa,  600,  52  N.  W. 
510.  And  as  the  attachment  was  levied  upon 
certain  real  estate,  and  there  Is  no  evidence 
that  defendant  suffered  any  damage  by  rea- 
son of  the  levy,  there  was  no  reason  for  allow- 
ing anything  more  than  nominal  .damages. 
We  have  uniformly  held  that  we  will  not  re- 
verse a  case  because  the  lower  court  failed 
to  allow  nominal  damages. 

Appellant's  next  contention  Is  that  the  court 
erred  in  not  allowing  him  compensation  for 
services  performed  for  appellee.  It  seems  that 
this  claim  of  defendant  was  refused  upon  one 
of  two  grotmds:  First  that  defendant  was  a 
member  of  the  plaintiff's  family  when  he  per- 
formed them;  or,  second,  that  be  performed 
them  gratuitously,  and  without  exi)ectation  of 
reward.  Or  it  may  be  that  the  arbitrators 
fotmd  that  these  claims  were  settled  If  they 
ever  had  any  validity.  The  rules  of  law  relat- 
ing to  such  matters  are  well  understood.  For 
instance,  it  was  held  by  this  court  In  the 
case  of  Allen  v.  Bryson,  67  Iowa,  692,  25  N. 
W.  820,  in  accordance  with  elementary  prin- 
ciples, that  when  services  are  rendered  in  ex- 
change of  courtesies,  or  as  a  matter  of  accom- 
modation, without  charge  or  expectation  of  pay- 
ment or  reward,  they  cannot  be  made  the 
basis  of  a  recovery.  We  have  also  held  many 
times  that  when  the  person  rendering  the  serv- 
ices is  a  member  of  tbe  family  of  the  one 
served,  and  is  receiving  support  tberein,  the 
law  presiunes  the  services  were  gratuitous, 
and,  before  recovery  can  be  had,  it  must  be 
shown  that  there  was  an  expectation  that  com- 
pensation should  be  made.  Scully  v.  Scully, 
28  Iowa,  548;  Harper  v.  Klsslck,  52  Iowa, 
733,  3  N.  W.  448;  Smith  v.  Johnson,  45  Iowa, 
308;  Cowan  v.  Musgrave,  73  Iowa,  384,  35 
N.  W.  496.  The  arbitrators  may  well  have 
found  that  the  defendant  was  a  member  of 
plaintiff's  family  during  the  time  for  which 
he  claims  compensation  for  his  services,  and 
that  his  labor  was  a  mere  gratuity,  reiidereil 
without  promise  or  hope  of  reward;  or,  if  not 
a  member  of  tbe  family,  that  there  was  no  In- 
tention on  the  part  of  the  defendant  to  charge 
therefor.  We  will  not  set  out  the  evidence 
from  which  this  conclusion  may  have  been  ar- 
rived at  It  Is  Bufi9.cient  to  say  that  there 
was  enough  on  the  point  to  Justify  the  conclu- 
sion reached.  Moreover,  it  appears  from  the 
evidence  that  defendant  made  notes  from  time 
to  time  to  plaintiff  for  various  amounts,  which 
he  admitted  to  be  due,  and  there  were  also 
settlements  had  between  the  parties  from  time 
to  time.  It  will  be  presumed,  of  course,  from 
these  transactions,  that  all  matters  of  account 
between  the  parties  were  adjusted  at  the  time 
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tttese  settlements  were  had,  and  tbe  burden 
was  upon  the  defendant  to  show  that  the  items 
in  dispute  were,  through  mistake  or  oyerslght, 
not  taken  Into  account  Defendant  failed  to 
overcome  this  presumption.  The  preponder- 
ance of  the  evidence  shows  that  there  were 
settlements  from  time  to  time,  and  no  men- 
tion was  made  by  defendant  of  any  claim  for 
services. 

Complaint  is  made  of  the  allowance  of  inter- 
est upon  plaintiff's  notes.  The  record  affirma- 
tively shows  that  the  interest  account  was  off- 
set by  the  defendant's  claim  for  rent  Noth- 
ing more  need  be  suggested  than  to  say  that 
the  arbitrators  were  Justified  in  thus  dispoa- 
ing  of  the  claim. 

It  is  further  argued  that  the  arbitrators  did 
not  pass  upon  many,  of  tbe  claims  submitted 
to  them.  This  contention  is  based  upon  tbe 
inference  that  they  did  not  because  they  do 
not  in  their  award  specifically  mention  the  dif- 
ferent items  of  counterclaim  pleaded  by  de- 
fendant We  do  not  think  this  is  a  fair  deduc- 
tion. The  presumption  Is  that  the  arbitrators 
passed  upon  each  and  every  item  in  issue, 
and  this  presumption  is  aided  by  the  fact  that 
they  made  an  accounting,  and  recommended  a 
net  sum  for  which  plaintifT  should  have  Judg- 
ment If  there  is  any  presumption  in  the  case, 
it  is  that  the  arbitratoiB  did  their  duty,  and 
considered  the  whole  case.  District  Tp.  v. 
Rankin,  70  Iowa,  65,  29  N.  W.  806.  We  have 
considered  all  the  points  relied  upon  by  appel- 
lant In  his  brief,  and  conclude  that  there  is  no 
reason  for  disturbing  the  Judgment  Af- 
firmed. 


SCOTT  V.  MERCER. 

(Supreme  Court  of  Iowa.     May  16,  1896.) 

Bailment — Libn  for  Labor  and  Skill— Tkatn- 
imo  hoksb. 
A  person  who  keeps  and  trains  a  horse, 
under  a  contract  with  the  owner,  has  a  lien  at 
common  law  for  the  labor,  Bkill,  and  expcuse 
bestowed,  and  which  has  enhanced  tbe  valiie  of 
tbe  horse. 

Appeal  from  district  court,  Buchanan  coun- 
ty; J.  L.  Husted,  Judge. 

Action  in  replevin.  Judgment  for  plaintiff, 
and  defendant  appealed.     Reversed. 

J.  E.  Cook  and  R.  E.  I>each,  for  appellant 
E.  K.  Hasner  and  Porter  &  Porter,  for  appel- 
lee. 

GRANGER,  J.  A  rehearing  having  been 
granted,  this  case  is  before  us  for  considera- 
tion a  second  time.  The  plaintiff  seeks  pos- 
session of  the  horse  as  the  owner  thereof, 
which  ownership  is  not  denied.  Defendant, 
in  his  answer,  shows  that  he  is  a  professional 
trainer  of  horses  for  speed,  and  that  in  De- 
cember, 1881,  he  entered  into  a  contract  with 
the  plaintiff  by  which  he  was  to  take  the 
borse  in  question  to  keep  and  handle  for  the 
season  of  1892,  and  was  to  receive  therefor 
$ZdO  per  day,  and  that  be  kept  and  handled 


said  borse  during  that  seaaoa  214  days.  H.» 
further  says  that  by  mutual  agreement  Ii» 
kept  and  trained  said  horse  during  the  seasoik 
of  1893,  on  the  same  terms  and  conditions. 
Be  says  that  when  be  took  said  horse  he  wa» 
comparatively  worthless,  but  by  his  skill  iik 
developing  lum  he  Is  worth  the  sum  of  $3,000- 
Defendant  says  that  plaintiff  tendered  hiirk 
the  sum  of  $185,  which  Is  the  balance  due  for- 
the  season  of  1892,  but  has  tendered  notbiuer 
for  tbe  keeping  of  the  horse  for  the  winter  of 
1892  and  1893,  nor  for  keeping  and  trainins- 
the  horse  for  the  season  of  1893,  and  he  claims. 
a  lien  on  the  borse  foe  his  labor  and  expendi- 
tures. On  motion  of  the  plaintiff,  the  de- 
fensive part  of  the  answer,  being  that  oa 
which  a  lien  is  claimed,  was  stricken  out  un- 
der a  claim  that  the  contract  was  entire,  an<i 
tbe  law  in  such  a  case  gives  no  lien.  The  de- 
fendant elected  to  stand  on  his  answer,  and 
Judgment  was  entered  for  plaintiff.  On  tbe- 
former  hearing  (63  M.  W.  326)  we  held  that 
tbe  statute  gave  no  lien  in  such  a  case,  and 
declined  to  consider  the  question  as  to  a  com- 
mon-law lien,  because  of  which  a  rebearlne 
was  granted,  and  that  question  is  now  before 
ua. 

In  view  of  the  fact  that  the  appellant  seems 
to  make  no  contention  for  a  lien  except  at  the- 
common  law,  we  pass  the  question  of  a  statu- 
tory lien  with  tbe  statement  that  there  i» 
none.  In  Jones,  Liens,  t  731,  it  is  said:  "By 
the  common  law,  a  workman  who  by  hla  skili 
and  labor  has  enhanced  the  value  of  a  chattel 
has  a  lien  on  it  for  his  reasonable  charges, 
provided  that  tbe  employment  be  with  the- 
consent  either  express  or  implied,  of  tbe  own- 
er." Among  other  citations  in  support  of  the- 
rule  is  Nevan  v.  Roup,  8  Iowa,  207.  It  l» 
further  said  in  the  section:  "It  exists  in  fa- 
vor of  any  bailee  for  hire  who  takes  property- 
in  the  way  of  bis  trade  or  occupation,  and  by 
his  labor  and  skill  imparts  additional  value  to 
it"  In  the  Iowa  case  cited  tbe  lien  was  iik 
favor  of  the  thresher  for  threshing  grain.  It 
Is  said  to  exist  in  favor  of  a  tailor  for  mak- 
ing a  coat  a  shoemaker  for  mending  shoos, 
a  Jeweler  for  setting  a  gem,  a  wheelwright 
for  repairing  a  wagon,  a  harness  maker  for 
oiling  a  harness,  in  favor  of  a  farrier  for  shoe- 
ing horses,  etc.  In  Story,  Bailm.  J  440,  speak- 
ing of  the  obligation  of  the  bailee  to  return 
tbe  thing  after  tbe  work  has  been  done,  it  i» 
said  tbe  duty  has  a  qualification,  for  "evi-ry 
bailee  for  hire  has  a  lien  on  the  thing  for  tb^ 
amount  of  his  compensation,  and  therefore  be- 
ts not  unless  it  is  specially  otherwise  agreed, 
bound  to  restore  the  thing  bailed,  until  tbe 
compensation  is  paid."  In  Scbouler,  Bailm.. 
§  122,  it  is  said:  "One,  at  all  events,  who- 
trains  a  horse  for  racing,  has  a  lien  at  com- 
mon law."  Tbe  case  cites,  among  others, 
that  of  Harris  v.  Woodruff,  124  Mass.  205, 
where  a  rule  is  stated  as  follows:  "A  person 
has  a  lien  for  the  expense  and  skill  bestowed 
upon  a  horse  delivered  to  him  to  be  trained 
for  running  races  for  bets  and  wagers  In  this 
commoawealtb."     In  2  Kent,  Comm.  p.  838» 
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it  Is  Raid:  '*lt  is  now  tbe  general  rule  tbat 
«Ter7  bailee  for  hire,  wbo,  by  his  labor  and 
skill,  has  Imparted  an  additional  value  to  the 
sooda,  has  a  lien  upon  the  property  for  his 
reasonable  charges.  *  *  *  The  same  right 
to  R  particular  or  specific  lien  applies  to  a 
miller,  printer,  tailor,  -wharfinger,  warehouse- 
man, or  whoever  takes  property  in  the  way 
of  his  trade  or  occuiwtlon,  to  b^tow  labor  or 
expense  upon  it"  The  facts  of  this  case  bring 
the  defendant  within  the  general  rule  annonn- 
oed,  and,  wherever  the  rule  has  been  Invoked 
onder  the  particular  facts  of  this  case,  as  to 
the  kind  of  labor  performed,  it  has  been  sus- 
tained. We  may  further  say  that  such  an  ap- 
plication of  the  rule  is  equitable,  and  it  Is 
hard  to  Imagine  a  reason  why  It  should  be 
Applied  In  many  cases  where  It  unquestiona- 
bly Is,  and  not  in  this.  We  think  that  In 
striking  out  the  answer  of  defendant  on  mo- 
tion the  district  court  erred,  and  the  judg- 
ment is  reversed. 


GUTHEBLESS  et  aL  v.  EIPLET  et  aL 
(Supreme  Court  of  Iowa.     May  10,  1896.) 

BCU-DIKS     COSTHAOT  —  ASENT   Or    CO-OWNSSil  — 

Cbaxgi   of    Aokexment  —  Liability  —  WiT- 
SEsaES — Credibilitt — Additional  Abbtraot. 

1.  One  of  the  joint  aigners  of  a  contract 
for  the  erection  of  a  bailding,  who  was  author- 
ized to  repieaent  the  other  owners,  as  well  as 
himself,  in  dealing  with  the  contractors  and  in 
superintending  the  work,  is  personally  liable 
for  E  (4ange  made  by  him  in  the  terms  of  the 
tontract,  Uiongh  the  contractors  knew  that 
the  change  was  beyond  the  scope  of  his  author- 
iij.  and  made  without  the  knowledge  of  the 
«t!icr  owners. 

2.  Where  it  aroears  that  a  time  book 
soiiRht  to  be  introduced  in  evidence  has  been 
kept  by  different  parties,  and  its  condition,  and 
the  method  pnrsned  in  making  the  entries,  have 
(•M-n  explained  by  those  who  kept  it,  it  is  admis- 
sible, tnongfa  it  appears  that  there  may  have 
Iwen  some  alterations  in  it;  and  it  is  for  the 
JDry  to  consider  the  explanations,  and  the 
weight  to  be  given  to  the  evidence. 

3.  Where  the  jury  have  been  Instracted 
tbat  their  verdict  siioald  be  determined  by  the 
evidcDce  which  would  best  satisfy  them  of  the 
truth  of  the  claims  made  by  the  respectire  par- 
ti«,  and  in  regard  to  the  effect  of  the  testimony 
o{  a  witness  who  bad  made  statements  out  of 
■court  contradictory  to  those  made  on  the  trial, 
it  is  not  error  to  refuse  to  charge  further  in  re- 
(ud  to  the  credibility  of  witnesses. 

4.  Where  plaintiff  is  a  co-partnership,  the 
fraadnlent  act  of  one  partner  does  not  affect 
the  credibility  of  the  others,  who  were  guilt- 
less of  intentional  wrong. 

5.  Where  an  additional  abstract,  of  no  mer- 
it in  determining  the  appeal,  is  not  served  on 
apiM'Uant  till  more  than  nine  months  after  the 
<>rii;inal  abstract  was  served,  and  but  a  short 
timo  before  the  case  is  to  be  submitted,  no  costs 
(or  it  will  be  allowed  to  the  appellee,  when  no 
eicnse  for  delay  is  shown. 

Appeal  from  district  court,  Hancock  coun- 
<y;  P.  W.  Burr,  Judge. 

Action  at  law  to  recover  of  the  defendants 
tbe  sum  of  $2,012.27,  with  Interest,  for  ma- 
terials furnished  and  labor  performed  for 
the  erection  of  a  building  in  the  town  of  Gar- 
■er.   There  was  a  trial  by  Jury,  and  a  ver. 


diet  and  Judgment  In  fttvor  of  plalntifts,  and 
against  the  defendant  Blpley,  for  the  sum  of 
$992.62.  From  that  Judgment  he  appeals. 
Affirmed. 

A.  C.  Ripley  and  Geo.  E.  Clarke,  for  appel- 
lant.   B.  3.  W.  Bloom,  for  appellees. 

BOBINSON,  J.  In  April,  1892,  the  defend- 
ants entered  into  an  agreement  In  writing 
with  E.  C.  Collins,  by  which  he  undertook 
to  construct  for  them  a  brick  building  in 
Gamer  for  tbe  sum  of  $8,4S0.  A  few  weeks 
later,  Collins  entered  Into  an  agreement  In 
writing  with  the  plaintiffs,  by  which  they 
were  to  furnish  materials  for  and  to  con- 
struct the  stone  and  brick  work  required  in 
the  building,  for  the  sum  of  $3,650.  The 
plaintiffs  furnished  material  which  was  used 
In  the  construction  of  the  building,  and  per- 
formed labor  upon  it,  including  the  making 
of  tbe  foundation  and  the  erection  of  the 
walls.  They  claim  that  the  written  contracts 
were  abandoned  soon  after  work  under  them 
was  commenced,  and  that  they  then  entered 
Into  a  verbal  agreement  with  tbe  defendants, 
by  which  the  latter  were  to  pay  the  reason- 
able value  of  the  materials  and  labor  which 
tbe  plaintiffs  should  furnish;  that  what  they 
furnished  was  of  the  reasonable  value  of  $5,- 
250.87;  that  they  have  received  on  account 
of  It  only  $3,244.60;  and  tbat  the  amount  for 
which  they  ask  Judgment  Is  now  due.  The 
defendants  admit  the  making  of  the  agree- 
ments In  writing,  but  deny  that  they  ever  en- 
tered into  a  omtract  with  the  plaintiffs. 
They  insist  that  the  materials  and  labor  fur- 
nished by  the  plaintiffs  for  the  building  In 
question  were  furnished  by  them  as  sub- 
contractors under  their  agreement  with  Col- 
lins, and  that  he  has  already  been  paid  the 
contract  price,  and  about  $1,000  In  addition. 
After  the  evidence  bad  been  fully  submitted, 
the  court  sustained  a  motion  of  defendants 
Upton,  Swelgai-d,  Elliott,  and  Sturgeon,  to  di- 
rect a  verdict  In  their  favor,  and  a  verdict 
was  so  directed  and  returned.  The  question 
as  to  the  liability  of  Ripley  was  then  sub- 
mitted to  the  Jur^,  which  returned  a  verdict 
against  him,  and  Judgment  was  rendered 
thereon  as  already  stated.  Collins  is  named 
as  a  defendant,  but  was  not  served  with  a 
notice  of  the  action,  and  did  not  appear  as  a 
party  to  it;  and.  In  speaking  of  the  defend- 
ants, we  do  not  refer  to  him. 

1.  The  defendants,  soon  after  the  building 
In  question  was  commenced,  arranged  that 
Ripley  should  represent  them  In  dealing  with 
the  contractors,  and  in  superintending  the 
erection  of  the  building,  and  be  did  so.  The 
alleged  change  by  which  the  written  agree- 
ments are  said  to  have  been  abandoned,  and 
the  verbal  one,  upon  which  this  action  Is 
founded,  substituted  for  them,  was  made  by 
him.  The  defendants  testify  that  they  did 
not  give  him  authority  to  make  the  change, 
and  that  they  had  no  knowledge  of  It,  and  tbe 
district  court  sustained  a  motion  to  direct  a 
verdict  for  all  the  defendants  except  Rlpl^> 
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on  the  gimiiid  that  there  was  no  evidence  to 
authorize  the  jury  to  find  a  verdict  against 
them,  for  the  reason,  no  doubt,  that  there 
was  not  sufficient  evidence  to  show  that 
they  had  authorized  or  ratified  the  change. 
The  appellant  contends  with  much  earnest- 
ness that  he  is  not  liable  on  the  allied  ver- 
bal agreement,  because  he  acted  as  an  agent, 
within  the  scope  of  his  authority;  that  the 
plaintiffs  knew  what  his  authority  was,  and 
therefore  cannot  hold  him  responsible  If  he 
exceeded  it;  and  tliat,  if  he  is  llaUe  at  all, 
he  is  not  liable  on  the  contract  These  and 
other  claims  of  a  similar  nature  Ignore  the 
fact  that  the  appellant  acted,  not  alone  for 
his  co-defendants,  but  for  himself  also,  and 
that  he  could  bind  himself,  although  he  had 
no  power  to  make  others  liable.  We  need  not 
determine  what  effect  the  judgment  rendered 
in  this  case  will  have  upon  the  rights  of  the 
defendants  who  do  not  appeal,  or  upon  their 
relation  to  the  appellant  If  he  entered  into 
the  agreement  upon  which  the  plaintiffs  rely, 
he  must  be  held  liable  upon  it,  however  it 
may  affect  others. 

2.  The  appellant  complains  of  the  action  of 
the  district  court  in  admitting  In  evidence  a 
certain  time  book,  on  the  ground  that  It  was 
kept  by  different  persons,  and  that  It  showed 
on  its  face  that  it  had  been  altered  with 
fraudulent  Intent  The  evidence  shows  that 
it  was  kept  by  the  plaintiffs.  There  was 
ground  for  claiming,  from  the  appearance  of 
the  book,  that  there  had  been  some  addition 
to  the  original  entries  made  in  the  book;  but 
its  condition,  and  the  method  pursued  In 
making  the  entiles,  were  explained  by  some 
of  the  plaintiffs,  and  we  think  the  book  was 
properly  admitted  In  evidence.  The  jury  was 
competent  to  consider  It  and  the  explanations 
given,  and  to  determine  Its  value. 

3.  The  court  refused  to  permit  the  defend- 
ants to  show  that,  before  they  entered  Into 
an  agreement  with  Collins,  they  Informed 
him  that  their  interests  in  the  building  to  be 
built,  and  in  the  ground  upon  which  It  waa  to 
stand,  were  sei>arate;  that  Sturgeon  was  the 
owner  of  the  north  third  of  the  ground;  that 
Elliott  was  the  owner  of  the  middle  third, 
and  that  Ripley,  Swelgard,  and  Upton  were 
the  owners  of  the  south  third;  that  although 
but  one  building  was  to  be  erected,  the  de- 
fendants were  to  retain  separate  interests, 
according  to  their  ownership  of  the  ground. 
The  proposed  evidence  was  properly  rejected. 
It  was  not  proposed  to  show  that  the  plain- 
tiffs had  any  knowledge  of  the  several  Inter- 
ests of  the  defendants,  and  the  fact  that  the 
Interests  were  separate  and  not  joint  would 
not  have  affected  the  liability  of  the  appel- 
lant on  the  contract  made,  even  though  the 
character  of  the  Interests  had  been  fully 
known. 

4.  The  appellant  complains  of  the  refusal 
of  the  court  to  instruct  the  jury  as  follows: 
"(2)  If  the  jury  are  satisfied  that  any  of 
the  witnesses  in  the  case  have  willfully  tes- 
tified falsely  on  any  material  matter  connect- 


ed with  the  evidence  in  the  case,  then  the 
jury  are  at  liberty  to  reject  the  whole  of  the 
testimony  of  any  such  witness,  if  they  see 
proper  to  do  so.  (3)  Various  books  of  plain- 
tiffs have  been  introduced  In  evidence,  and  it 
Is  claimed  by  the  defendants  tliat  these 
books  have  been  changed  and  falsified,  in 
their  makeup  and  entries.  If  the  jury  are 
satisfied  that  such  is  the  fact  then  yon 
would  be  warranted  in  regarding  the  testi- 
mony of  the  plaintiffs  themselves  with  sus- 
picion, and  their  entire  case  with  a  want  of 
confidence  In  its  justness,  and  the  legaUty 
of  the  claim  here  urged  by  them  against  the 
defendants."  It  would  have  been  proper  to 
instruct  the  jury  In  regard  to  the  value  of 
the  testimony  of  a  witness  whose  testimony 
was  willfully  false  In  regard  to  any  material 
matter,  but  it  cannot  be  said  that  such  an 
Instruction  must  be  given,  if  asked.  In  every 
case  tried  by  a  jury.  Certainly,  It  should 
not  be  given  where  there  la  no  reason  u> 
believe  that  any  witness  testifled  to  wb.tt 
he  knew  to  be  false.  In  this  case  the  jury 
was  Instructed,  In  effect  that  its  verdict 
should  be  determined,  not  by  the  greater 
number  of  witnesses,  but  by  the  evldeure 
which  was  most  convincing,  and  whicb 
should  best  satisfy  it  of  the  truth  of  the- 
claims  made  by  the  respective  parties.  The 
jury  was  also  Instructed  in  regard  to  the 
effect  of  the  testimony  of  a  witness  who  bad 
made  statements  out  of  court  contradictory 
to  those  made  on  the  trial  In  view  of  wbat 
the  evidence  shows,  and  the  Instructions 
given,  we  cannot  say  that  It  was  error  for 
the  court  not  to  charge  the  jury  further  In 
regard  to  the  credibility  of  witnesses.  Nor 
do  we  think  the  court  erred  In  refusing  to 
give  the  third  instruction  asked  by  the  ap- 
pellant The  plaintiff  is  a  co-partnership 
composed  of  three  persons.  If  there  were 
alterations  In  their  books  which  were  intro- 
duced in  evidence,  it  Is  not  shown  that  all 
of  the  plaintiffs  knew  of  them.  The  fraudu- 
lent act  of  one  party  would  not  affect  the 
credibility  of  another,  who  was  guiltless  of 
Intentional  wrong. 

5.  The  appellant  complains  of  a  portion  of 
the  charge  which  required  the  jury  to  deter- 
mine whether  there  was  an  agreement  be- 
tween him  and  the  plaintiffs  "that  the  sub- 
contract with  Collins  should  be  abandoned, 
and  that  the  plaintiffs  should  go  on  and  fur- 
nish materials  and  labor  for  such  building." 
It  is  said  that  there  was  no  allegation  that 
there  was  such  an  agreement  and  no  proof 
that  it  was  made,  and  that  it  was  not  with- 
in the  power  of  Ripley  to  abandon  the  con- 
tract Even  if  it  be  true  that  he  could  not 
bind  his  co-owners  by  an  agreement  of  that 
nature.  It  might  be  valid  as  to  himself,  and 
that  was  the  substance  and  effect  of  the  por- 
tion of  the  charge  In  which  the  part  objected 
to  appears. 

6.  The  appellant  contends,  at  great  length, 
that  the  evidence  does  not  show  an  abandon- 
ment ot  the  written  agreements,   and  tbe 
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miilrtng  of  the  alleged  verbal  agreement  up- 
on which  the  plaintiffs  rely.  There  is  much 
ctHillict  In  the  evidence  in  regard  to  that  is- 
gne,  and  there  la  much  which  tends  to  sus- 
tain the  claims  of  the  appellant  It  is  cer- 
tain that  a  verdict  In  hla  favor  would  have 
been  folly  warranted  by  the  evidence.  But 
there  is  so  much  to  sustain  the  claims  of  the 
plalntUfB  that  we  cannot  disturb  the  judg- 
ment for  lack  of  evidence  to  support  it 

7.  Other  questions  are  presented  In  argu- 
ment. Brrora  in  mllnga  on  evidence,  in  re- 
fusing instractlons  aslced,  in  giving  certain 
portions  of  the  charge,  and  in  other  acts,  are 
charged.  Some  of  the  objections  thus  made 
are  disposed  of  by  what  we  have  already 
said,  and  others  are  not  of  sufficient  impor- 
tance to  be  discussed.  We  have  examined  all 
the  objections  urged,  without  finding  any 
prejudicial  error. 

8.  The  appellant  complains  of  the  addition- 
al abstract  filed  by  the  appellee,  with  good 
cause.  It  contains  114  pages  of  matter 
whieb  has  been  of  no  value  in  determining 
this  appeaL  Many  pages  are  devoted  to  the 
correction  of  immaterial  and  trifling  errors. 
Fifty  pages  are  devoted  to  the  cross-exam- 
ination of  one  witness,  whose  testimony  was 
sufficiently  set  out  In  the  abstract  of  the  ap- 
pellant The  additional  abstract  Imposed 
upcm  OB  much  unnecessary  labor.  It  was 
not  served  upon  the  appellant  until  mote 
than  nine  months  after  the  abstract  was 
served,  when  bat  a  short  time  remained  tie- 
fore  the  case  was  to  be  submitted,  and  no 
excuse  for  delay  Is  shown.  This  was  unjust 
to  tbe  appellant,  and  contrary  to  the  rules  of 
this  court  In  consequence  of  this,  and  the 
lade  of  merit  in  the  additional  abstract  no 
costs  for  It  will  be  allowed  to  the  appellees. 
It  Is  proper  to  say,  in  this  connection,  that 
the  argument  for  the  appellees  contains  state- 
ments In  regard  to  the  appellant  of  an  abu- 
sive character,  not  warranted  by  anything 
shown  by  the  record,  which  should  have  been 
omitted.  The  judgment  of  the  district  court 
is  affirmed. 


NASH  V.  ROCKFORD  VBNBBR  CO. 
iSapreme  Court  of  Michigan.  May  12,  1896.) 
Silk  —  PASSisa  or  Titls  — Rioht  of  Rbsoissiok 
A  contract  for  the  sale  of  timber  in  the 
tree  provided  that  the  purchaser  might  cut  and 
rvmove  such  as  it  selected,  for  which  it  was  to 
pay  before  shipment  from  the  railroad  station. 
Held,  that  the  title  passed  when  the  timber  was 
cot  and  removed,  and  that  the  seller's  insisting 
on  payment  for  certain  logs  wliich  had  been 
removed  to  the  station,  and  there  rejected  by 
the  purchaser,  before  shipment  of  any,  did  not 
anthorize  the  purchaser  to  rescind  the  contract 

Error  to  circuit  court,  Kent  county;  Wil- 
liam B.  Orove,  Judge. 

Action  by  Charles  Nash  against  the  Rock- 
ford  Veneer  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Barle  A  Hyde,  for  appellant  Wm.  O. 
W^ebster,  for  appellees 


HOOKBR,  J.  This  cause  Is  before  us  up- 
on a  finding  of  fact  and  law  by  the  circuit 
judge,  which  shows:  (1)  That  plaintiff  is  s 
farmer,  and  defenaant  a  corporation,  en- 
gaged In  the   manufacture  of   oak   veneer;. 

(2)  that  plaintiff  sold  to  defendant  such  tim- 
ber, standing  in  the  tree,  on  the  lands  of 
the  plaintiff,  as  it  deemed  suitable  for  veneer- 
ing purposes,  with  the  license  to  defendant 
to  cut  down  and  remove  the  same,  at  $10 
per  1,000  feet;  and  defendant  agreed  to  pay 
him  therefor  before  shipping  such  timber 
from    the   railroad   grounds   at    Claiksville. 

(3)  That  defendant,  by  its  agent,  selected 
such  timber  as  it  wanted,  while  standing  In 
the  tree.  (4)  That  it  employed  choppers, 
and  directed  them  what  timber  to  cut  (5) 
That  they  cut  down,  and  made  logs  of,  such 
timber  as  they  were  directed  to  cut  (6) 
That  the  defendant  caused  such  logs  to  be 
hauled  to  the  railroad  gnx>unda  at  Clarka- 
Tllle.  (7)  That  defendant  thus  took  and  re- 
moved 17,118  feet  of  lumber.  (8)  The  first 
6,000  feet  that  were  cut  were  hauled  to 
darksvUle,  whereupon  the  same  were  scaled 
by  plaintltTs  agent,  and,  being  paid  for,  were 
shipped  to  the  defendant  The  logs  in  cour 
troversy  were  cut  afterwards.  At  the  time 
tbe  first  log  was  scaled,  defendant's  agent 
told  the  choppers  that  logs  as  small  as  24 
Inches  at  the  small  end  would  be  taken. 
They  cut  no  tree  that  did  not  include  at  least 
two  logs  that  were  afterwards  scaled,  but 
cut  some  logs  which  were  excluded,  as  too 
snmll  or  defective,  the  same  being  top  logs. 
They  were  hauled  by  the  defendant  to 
Clarlcsville,  but  were  afterwards  rejected. 
(0)  The  scaler  scaled  and  marked  10,461  feet, 
but  refused  tbe  remainder.  (10)  After  the 
scaler  had  gone,  the  plaintiff  was  informed 
by  defendant's  agent,  Mr.  Post  that  the  de- 
fendant would  take  those  scaled,  but  would 
not  take  the  others.  PUiintiff  replied  that, 
if  defendant  did  not  take  all  the  logs,  it 
ought  not  to  take  any  of  them;  and  Mr. 
Poet  Informed  the  defendant  thereof,  and 
defendant  decided  it  would  not  take  any  of 
the  logs,  and  so  Informed  Mr.  Nash,  and  it 
did  not  take  any  of  the  logs.  The  court 
held,  as  matter  of  law,  that  the  timber  taken 
by  the  defendant  was  identified  by  cutting 
and  removal  of  the  same,  and  that  the  title 
passed  as  fast  as  tbe  trees  were  severed 
from  the  realty.  Judgment  was  rendered 
for  the  amount  of  such  timber,  at  $10  per 
1,000  feet  with  interest 

Counsel  for  the  defendant  claim:  (1)  That 
the  title  to  the  timber  remained  in  the  plain- 
tiff, inasmuch  as  it  was  not  paid  for,  and 
that,  as  the  defendant  did  not  take  the  logs 
from  daiksvllle,  this  action  for  goods  sold 
and  delivered  cannot  be  maintained.  (2) 
That  under  the  undisputed  evidence,  it  was 
not  obliged  to  take  the  top  logrs,  which  wers 
found  to  be  unsuitable  for  Its  purposes. 

The  first  proposition  seems  to  rest  upon 
tbe  argument  that.  Inasmuch  as  the  timber 
was  not  to  be  shipped  from  ClarksvlUe  until 
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paid  for,  title  wm  reserved  In  the  plaintiff, 
and  would  only  paaa  to  the  defendant  upon 
payment  Counsel  say  that  "the  finding  that 
'defendant  agreed  to  pay  the  plaintiff  there- 
for before  shipping  such  timber  from  the 
railroad  grounds,'  as  matter  of  law,  would 
rest  the  title  in  the  plaintiff  until  the  logs 
w«re  paid  ftor."  They  farther  urge  thai  the 
fact  that  Nash  objected  to  the  removal  of 
the  logs  shows  that  the  defendant  did  not  re- 
ceive the  logs.  If  the  title  to  the  logs  ac- 
tually passed  to  the  defendant  by  the  cut- 
ting of  the  trees,  the  ftict  that  the  plaintiff 
objected  to  the  removal  of  a  part  only  was 
«onslstent  with  hie  tights  under  the  con- 
tract, and  we  are  not  convinced  that  he 
could  insist  upon  such  rights,  only  at  the 
peril  of  releasing  the  defmdast  from  its  ob- 
ligation to  accept  and  pay  for  the  logs.  Up- 
on the  theory  that  the  defendant  had  already 
received  the  logs,  it  had  no  right  to  refuse 
to  pay  for  a  part  of  them,  and  when  the 
plaintiff  asked  them  to  comply  with  their 
contract,  and  not  ship  any  until  they  did 
pay  for  all,  abandon  the  property,  and  say 
that  they  never  received  it  If,  however, 
the  legal  effect  of  the  contract  was  that  the 
title  did  not  pass  until  the  logs  were  paid 
for,  the  defendant's  counsel  is  right  In  his 
contention  that  this  action  cannot  l>e  main- 
tained. We  are  of  the  opinion  that  the  pro- 
hlbiticMi  of  removal,  either  by  the  contract 
or  the  direction  of  the  plaintiff  In  accord- 
ance therewith,!  was  not  Inconsistent  with 
the  understanding  that  title  and  possession 
had  passed  to  the  defendant  Had  the  par- 
ties designed  to  have  the  title  remain  in  the 
plaintiff  until  payment  should  be  made,  it 
would  have  been  easy  to  express  such  inten- 
tion; and,  as  we  thinlc  the  language  used 
was  conslstMit  with  ownership  by  the  de- 
fendant, the  court  did  not  err  in  not  deter- 
mining that  the  contract  reserved  the  title 
to  the  logs,  to  the  plaintiff,  until  payment 
should  be  made,  or  thai  there  had  not  been 
a  delivery  to  the  defendant 

We  are  asked  to  hold  that,  upon  the  undis- 
puted evidence,  the  defendant  was  under  no 
obligation  to  accept  the  top  logs,  which  were 
not  suited  to  Its  purpose,  and  that  It  did  not 
accept  them;  but  we  think  there  was  evi- 
dence which  made  those  questions  disputed 
questions  of  fact,  and  the  decree  of  the  cir- 
cuit judge  is  therefore  finaL  The  judgment 
Is  affirmed. 

LONG,  C.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


SPARROW  T.  INOHAM  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.     May  12,  1886.) 

IKSAKITT  —  InQUBST  jLtiD    COMMITMBKT  —  APPEAL 

Mot   Allowbd, 
How.  Ann.  St  i  6779,  providing  that  in 
all  cases  not  otherwise  proTided  for,  any  per- 
son aggrieved  br  an  order  of  the  judge  of  pro- 
bate may  appeal  to  the  circuit  court,  does  not 


apply  to  an  order  entered  by  the  Judge  of  pro- 
bate on  application  for  the  commitment  of  a 
person  to  the  insane  asylum  as  a  private  pa- 
tient, under  Pub.  Acts  1895,  No.  20L 

Application  by  Eklward  W.  Sparrow  for  a 
writ  of  mandamus  to  compel  the  circuit  Judge 
of  Ingham  county  to  dismiss  au  appeal  taken 
by  Mary  H.  Sparrow  from  an  order  of  tlie 
probate  court  committing  her  to  the  insane 
asylum  as  a  private  patient     Writ  granted. 

M.  y.  &  R.  A.  Montgomery,  for  relator. 
Smith  &  Lee,  for  respondent 

GRANT,  J.  The  relator,  Edward  W.  Spar- 
row, filed  a  petition  in  the  probate  court  of 
the  county  of  Ingham,  setting  forth  that  his 
Sister,  Mary  H.  Sparrow,  was  afflicted  with 
a  form  of  insanity  known  as  paranoia.  Aji 
Mder  for  an  inquest  was  duly  entered,  and 
the  inquest  held,  resulting  in  a  finding  by 
the  physicians,  and  an  order  of  the  court, 
tliat  Miss  Sparrow  was  insane,  and  directing 
that  she  be  taken  for  care  and  treatment 
to  one  of  the  state  asylums,  as  a  private  pa- 
tient These  proceedings  were  had  under  Act 
No.  201,  Pub.  Acts  1895,  which  will  be  found 
in  the  margln.1  The  inquest  was  a  long  one, 
many  witnesses  wCire  sworn,  and  two  promi- 
nent physiciaas,  who  were  appointed  by  the 
court  listened  to  the  testimony,  examined  the 
patient,  and  filed  their  certificate  of  Insanity. 
Miss  Sparrow  thereupon  took  an  appeal  to 
the  circuit  court  The  respondent  refused  to 
dismiss  the  appeal,  and  the  purpose  of  this 
application  is  to  secure  the  writ  of  manda- 
mus to  compel  the  reversal  of  that  order  and 
the  dismissal  of  the  appeal.  The  sole  ques- 
tion presented  is,  does  the  right  of  appeal  ex- 
ist in  such  cases?  The  act  makes  no  pro- 
vision for  an  appeal,  and  the  sole  claim  on 
behalf  of  the  respondent  is  that  it  exists  by 
virtue  of  section  6779,  How.  Ann.  St.,  which 
reads  as  follows,  "In  all  cases  not  otherwise 
provided  for,  any  person  aggrieved  by  any 
order,  sentence,  decree  or  denial  of  the  judge 
of  probate,  may  appeal  therefrom  to  the  cir- 
cuit court  for  the  same  county."  This  pro- 
vision was  enacted  early  in  the  legislation 
of  the  state,  and  is  found  in  the  Revised  Stat- 
utes of  1846.  At  that  time  no  jurisdiction 
to  determine  the  insanity  of  persons,  for  the 
purpose  of  confinement  and  treatment,  had 
been  conferred  upon  courts  of  probate.  Provi- 
sions were  subsequently,  from  time  to  time, 
enacted  by  the  legislature  for  the  confine- 
ment and  treatment  of  the  Insane,  and  espe- 
cially for  those  of  the  pauper,  indigent  and 
criminal  classes.  Prior  to  the  enactment  of 
statutes  providing  for  an  Inquest  to  investi- 
gate and  determine  the  insanity  of  private 
persons  who  had  means,  or  whose  fri^ids 
were  able  to  provide  for  them,  they  had 
been  received  into  the  state  asylums  upon  the 
application  of  their  relatives  and  friends.  In 
1879  the  claim  was  made  that  the  insane  asy- 
lum at  Kalamazoo  was  not  designed  for  the 

1  See  note  at  end  of  case. 
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Kc^tlon  aad  treatment  of  persons  who  had 
snfflcient  means  to  secure  care  and  treatment 
elsewhere^  Tbls  court,  howerer,  determined 
otherwise,  and  held  that  it  'was  not  the  de- 
sign to  exclude  any  of  these  unfortnnates 
from  the  care  and  treatment  which  those 
speciallr  fitted  by  experience  and  study  might 
give.  Van  Densen  t.  Newcomer,  40  Mich. 
90.  The  court  in  that  case  were  equally  dl- 
rided  upon  two  propositions:  (1)  Whether  the 
superintendent  was  Ha  Me,  In  an  action  for 
false  imprisonment,  for  detaining  a  person 
whom  he  in  good  faith  b^eved  to  be  insane, 
and  who  was  admitted  without  any  Inquest; 
and  (2)  whether,  in  doubtful  cases,  an  in- 
qoest  was  a  prerequisite  to  confinement  in 
the  asylmn.  Not  long  after,  the  legislature 
made  provision  for  such  inquest,  the  last  pro- 
Tision  being  that  under  which  the  present 
proceeding  was  had. 

Tbe  authority  for  an  appeal  from  one  court 
to  another  must  be  found  in  either  the  con- 
Btltntion  or  the  statute.  It  is  conceded  that 
the  right  of  appeal  In  this  case  Is  not  found 
in  the  constltatian,  and,  if  tt  exists  at  all. 
It  most  be  found  in  the  statute.  Not  every 
order  of  a  probate  court  is  appealable. 
Walker  v.  Hull,  35  Mich.  488;  Moore  v. 
Uoore,  48  MidL  272.  12  N  W.  180.  In  these 
cases  the  court  has  given  reasons  why  cer- 
tain orders  are  not  appealable,  some  of 
which  are  applicable  here.  Where  the  stat- 
ute contains  no  language  indicating  the  ex- 
istence at  the  right  of  appeal,  the  purpose  of 
the  law  Is  an  important,  if  not  the  control- 
ling, consideration  in  determining  whether 
the  right  of  appeal  exists  by  virtue  of  a 
prior  general  statute  permitting  appeals,  es- 
pecially where  the  tribunal,  at  the  time  of 
the  passage  of  the  general  act,  had  no  juris- 
diction over  the  subject  of  the  later  statute. 
If  the  appeal  will  destroy,  or  tend  to  destroy, 
the  very  puipose  and  b«ieflt  designed  to  be 
accomplished  by  the  law,  courts  will  hesitate 
long  before  determining  that  the  right  of  ap- 
peal exists  by  virtue  of  the  former  statute. 
He  would  be  vei7  obtuse  who  did  not  per- 
ceive that  the  chief  object  of  this  act  is  to 
famish  in  the  eariy  stages  of  the  disease 
the  best  medical  treatment  available,  in  or- 
der to  effect  a  cure,  and  prevent,  if  possible, 
tbe  terrible  result  of  permanent  insanity. 
If  appeals  are  allowed  in  these  cases,  they 
may  not  reach  a  trial  and  determination  in 
the  circuit  court  for  one  or  two  years.  A 
writ  of  error  will  then  lie  to  the  supreme 
court  If  error  Is  found,  a  new  trial  must  be 
granted,  and  it  may  be  years  before  a  final 
determination  can  be  reached.  Meanwhile 
the  si<dL  person,  unless  dangerous  to  the  lives 
and  property  of  others,  must  remain  without 
treatment,  and  permanent  insanity  may  re- 
mit, where  prompt  treatment  by  sIcIUed 
physicians  might  cure  the  malady.  This 
point  is  ably  discussed  by  Mr.  Justice  Mar- 
tton  in  Van  Deusen  v.  Newcomer,  40  Mich., 
at  page  112.  It  is  not  reasonable  to  suppose 
or  infer  that  -Uie  legislature  intended  to 
VJ67M.W.D0.2— it 


provide  for  any  such  condition  of  affairs. 
They  did  Intend  to  provide  a  speedy  and 
competent  tribunal  to  investigate  and  deter- 
mine whether  the  malady  existed,  and  pro- 
vide for  prompt  and  efficient  treatment.  No 
other  conclusion  is  possible,  or  consistent 
with  the  humane  purpose  of  the  law.  The 
patient  is  not  required  to  be  present  at  the 
inquest,  provided  it  is  considered  tmsafe 
or  unwise  for  him  to  be  there.  The  probate 
court,  upon  an  ex  parte  showing,  may  order 
the  patient  to  be  taken  to  the  asylum,  and 
there  remain  pending  tbe  hearing  and'  de- 
cision. From  this  order,  it  is  conceded,  there 
is  no  appeal.  Her  counsel  appear  to  be 
alarmed  at  the  result  of  holding  that  this 
inquest  is  final,  and  speak  of  the  result  of 
"confining  the  person  [who  is  sane]  to  a 
living  grave  within  the  walls  of  an  asylum." 
Such  an  argument  has  no  merit.  Such  a  re- 
sult is  scarcely  possible,  under  the  humane 
provisions  of  the  law  of  this  state,  which 
are  ample  to  prevent  it  Neither  the  court 
nor  the  physicians  have  any  object  in  ad- 
judging a  sane  person  insane,  nor  have  the 
skilled  and  learned  physicians  In  our  asy- 
lums any  object  in  keeping  any  sane  person 
within  their  walls.  Prior  to  the  enactments 
providing  for  inquests,  private  persons  might 
be  confined  and  treated  in  the  state  asylum 
upon  the  application  of  relatives  or  friends, 
and  no  question  was  ever  raised  as  to  the 
legality  of  such  confinement,  provided  that 
such  persons  were  in  fact  insane,  until  the 
case  of  Van  Deusen  v.  Newcomer.  That  case 
was  of  great  public  interest,  and  it  Is  fair  to 
assume  that  the  legislature  were  familiar 
with  it,  and  framed  the  subsequent  enact- 
ments with  reference  to  it.  The  inference  Is 
therefore  natural  that  the  legislature,  as 
well  as  this  court,  recognized  the  propriety 
and  necessity  of  providing  a  method  of  pro- 
cedure which  should  be  speedy  and  effective, 
and  avoid  the  tedious  delays  In  appellate 
courts.  B*urthermore,  the  authority  confer- 
red upon  the  probate  judge  is  not  found  In  a 
statute  providing  for  the  organization,  and 
prescribing  the  jurisdiction  and  duties  of 
judges  of  probate  and  probate  courts.  The 
title  of  the  act  in  which  it  Is  Incorporated 
/elates  to  the  organization  of  asylums  for 
the  insane,  and  the  regulation  of  their  care 
and  management  The  legislature  might, 
with  equal  propriety,  have  provided  for  a 
board  of  physicians,  or  authorized  any  other 
oflScer  or  tribunal  to  hold  the  Inquest  This 
has  been  frequently  done.  Where  a  person 
has  escaped  indictment,  or  been  acquitted  of 
a  criminal  cliarge,  on  the  ground  of  insanity, 
the  court  is  required  to  make  a  further  ex- 
amination, and,  upon  ascertaining  that  his 
Insanity  continues,  may  order  him  sent  to  an 
asylum.  So  If  a  person  is  in  confinement  un- 
der indictment  or  sentence  of  imprisonment 
on  criminal  charge,  or  on  civil  process,  the 
circuit  court  commissioner  of  the  county,  or. 
In  his  absence,  the  judge  of  the  circuit  court, 
is  charged  with  the  duty  of  holding  the  In- 
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quest  How.  Ann.  St.  §!  190S-1910.  The 
statute  makes  no  provision  for  appeals  In 
tbese  cases,  and  none  has  ever  been  suit- 
posed  to  exist.  One  of  the  humane  provi- 
sions of  this  statute  Is  that  it  permits  the 
person  who  has  been  adjudged  insane  to  ap- 
ply to  the  probate  court  to  determine  wheth- 
er he  is  healed.  If  the  court,  upon  the  hear- 
ing, adjudges  that  his  sanity  is  restored, 
may  his  relatives  or  friends  take  an  appeal 
to  the  circuit  court?  Such  a  course  woiild 
be  cruel,  and,  we  may  safely  assert,  waB 
never  Intended  by  the  legislature. 

Counsel  for  the  respondent  state  in  their 
brief  that  no  right  of  appeal  is  given  in  con- 
demnation proceedings  authorized  to  be  insti- 
tuted In  probate  courts,  and  that  many  appeals 
have  been  taken.  In  this  counsel  Is  certainly 
mistaken.  The  law  expressly  provides  for  ap- 
peals In  tbese  proceedings.  Sess.  Laws  1855, 
Act  No.  82;  Sess.  Laws  1873,  Act  No.  198; 
1  How.  Ann.  St  §  3337.  Counsel  is  also  mis- 
taken In  bis  assertion  that  numerous  appeals 
have  been  taken  from  decisions  of  the  probate 
court  under  the  drainage  law,  while  the  act 
Itself  does  not  provide  for  an  appeal.  It  la 
true  that  the  various  drainage  acts  do  not 
provide  for  an  appeal  upon  the  merits,  nor 
have  I  been  able  to  find  a  case  where  such  an 
appeal  has  been  attempted.  The  cases  involv- 
ing proceedings  under  the  drain  law  are  very 
numerous.  The  regularity  and  validity  of 
these  proceedings  have  always  been  raised  in 
this  court  by  petitions  for  the  writ  of  man- 
damus to  compel  or  restrain  action,  or  by  bills 
In  equity  to  restrain  the  collection  of  the  tax 
imposed,  or  to  remove  a  cloud  from  title,  or 
by  the  writ  of  certiorari.  In  the  case  of 
Tucker  v.  Commissioner,  50  Mich.  5, 14  N.  W. 
676,  this  court  refused  the  writ  of  certiorari  to 
review  defects  in  drain  proceedings;  holding 
that  the  party  aggrieved  should  seek  redress  by 
appropriate  proceedings  In  the  appellate  court 
whence  the  appellate  jurisdiction  of  the  su- 
preme court  may  be  resorted  to.  In  1885  the 
legislature  provided  that  such  proceeding's 
should  be  the  subject  of  review  upon  certio- 
rari. 3  How.  Ann.  St  S  1740e4.  It  is  certain- 
ly significant  that  the  legislature  should  pro- 
vide for  an  appeal  In  condemnation  proceed- 
ings, and  that  no  right  of  appeal  has  ever  been 
supposed  to  exist  in  the  drain  law.  It  seems 
a  fair  conclusion  from  the  various  acts  provid- 
ing for  condemnation  proceedings,  and  from 
the  interpretation  placed  upon  the  drain  law, 
that  in  these  special  proceedings,  which  are 
ancillary  to  some  main  purpose,  and  are  com- 
mitted to  the  probate  Judge  or  probate  court 
for  determination,  no  right  of  appeal  Is  Intend- 
ed. This  is  eBi)edally  true  where  the  humane 
purpose  of  the  statute  would  evidently  be 
thwarted  if  the  right  of  appeal  existed.  There 
Is  no  sound  reason  for  an  appeal.  This  stat- 
ute accords  a  public  hearing,  the  benefit  of 
learned  and  astute  counsel,  examination  by 
two  disinterested  physicians,  and  In  addition, 
if  desired,  the  determination  of  a  Jury  of  12 
freeholders.     What  greater  safeguards  could 


be  provided?  Upon  what  theory  can  It  be 
claimed  that  another  court  or  another  jury 
would  be  better  qualified  to  determine  one's 
mental  condition,  or  more  liable  to  arrive  at 
a  correct  conclusion?  Is  It  a  wise  policy  to 
keep  persons,  who  are  alleged  to  be  In^no. 
before  the  courts,  year  after  year,  before  they 
can  receive  the  skilled  treatment  provided  by 
a  humane  law?  It  would  require  clear  and 
explicit  provisions  in  the  law  to  convince  us 
that  the  legislature  so  Intended. 

We  have  been  able  to  find  but  one  case  in 
point  and  that  Is  so  clear  and  fuU  in  its  rea- 
soning that  it  we  were  in  doubt  ourselves 
upon  the  question,  we  should  feel  inclined  to 
adopt  and  follow  the  decision  and  reasoning 
of  the  court  of  last  resort  of  a  sister  state. 
That  case  Is  People  v.  Gilbert  115  IlL  59,  3 
N.  E.  744.  The  statute  of  Illinois  is  In  all  es- 
sential particulars  the  counterpart  of  ours. 
The  point  raised  there  was  the  same  as  that 
here.  The  relator  relied  upon  the  right  of  ap- 
peal given  by  a  prior  statute,  but  the  court 
held  that  no  right  of  appeal  in  these  proceed- 
ings was  conferred.  The  following  Is  the  rea- 
soning of  the  court:  "The  taking  an  appeal 
would  suspend  the  proceeding,  and  leave  the 
Insane  person  at  large  until  the  appeal,  and. 
perhaps,  further  successive  appeals,  could  be 
decided,  while  there  might  be  necessity,  for 
the  person's  own  safety  and  benefit  as  well  as 
the  safety  of  others,  that  he  should  be  Im- 
mediately placed  in  an  insane  asylum  for  con- 
finement, and  to  receive  medical  treatment 
there.  In  the  case  of  an  appeal  there  Is  al- 
ways an  appeal  bond  provided  for,  which  is 
supposed  to  be  a  full  indemnity  against  alt 
the  inconvenience  of  delay  from  the  appeal. 
But  an  appeal  bond  would  be  utterly  useless 
in  the  way  of  obviating,  or  in  any  way  indem- 
nifying against  the  mischief  of  the  delay 
which  would  be  caused  by  the  taking  of  an  ap- 
peal in  such  a  case  as  this.  An  appeal  would 
frustrate  the  object  of  the  proceeding, — tho 
Immediate  commitment  of  a  person  deemed  to 
be  Insane  to  an  institution  for  the  insane  for 
safe-keeping  and  treatment  The  act  makes 
provision  for  the  temporary  detention  of  the 
person  alleged  to  be  Insane,  If  deemed  nec- 
essary, pending  the  proceeding,  and  previous 
to  the  verdict,  and  after  verdict  and  pending 
admission  to  the  hospital,  by  providing  that 
the  court  may  make  such  order  In  that  behalf 
as  the  case  may  require,  and  that  a  certified 
copy  of  the  order  shall  authorize  the  person 
to  be  temporarily  detained  by  the  sherUF, 
jailer,  or  other  suitable  person  to  whom  the 
order  sliall  be  directed.  But  no  provision  la 
made  for  any  such  temporary  detention  pend- 
ing an  appeal,— a  manifestation  that  no  appeal 
was  Intended  to  be  given.  It  is  true  that 
notwithstanding  the  contrary  finding  of  the  Ju- 
ry, the  alleged  insane  jperson  might  be  sane, 
and  the  lU  consequences  supposed  might  not 
result  from  the  allowance  of  an  appeal  But, 
If  the  appeal  lies,  it  lies  in  all  cases  equally 
whether  the  person  be  a  raving  maniac,  mildly 
affected  with  insanity,  or  be  In  fact  sane. 
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Tbere  can  be  no  distinction  made.  The  find- 
ing of  the  Jury  and  the  order  of  the  court,  at 
least,  must  be  taken  as  presumptive  evidence 
that  the  person  alleged  to  be  Insane  Is  Insane, 
and  that  his  case  renders  proper  his  immediate 
commitment  to  the  state  hospital  for  the  in- 
sane, and  that  the  delay  of  an  appeal  might 
be  fniDght  with  injurious  consequences."  The 
writ  must  issue  as  prayed,  but  without  costs. 

LONG,  0.  J.,  did  not  sit    The  other  Justices 
concurred. 

NOTE. 
Pnb.  Acts  1895,  No.  204,  p.  S(3. 

An  act  to  amend  section  twenty-one  of  act 
nnmber  two  hundred  and  twenty  of  the  ses- 
•ion  laws  of  eighteen  hundred  eighty-nine, 
entitled  "An  act  to  amend  aections  twenty- 
one  and  twenty-two  of  act  number  one  hun- 
dred and  thirty-five  of  the  public  acts  of 
eighteen  hundred  eighty-five,  entitled  'An 
act  to  amend,  revise  and  consolidate  the 
laws  organizing  asylums  for  the  insane  and 
regulating  the  care  and  managemeDt  there- 
of and  of  the  inmates  therein,  and  to  repeal 
act  nnmber  one  hundred  and  sixty-four, 
laws  eighteen  hnndred  fifty-nine;  also  act 
one  hundred  and  ninety-four,  laws  of  eight- 
een hundred  seventy-seven;  also  act  ninety- 
one,  laws  of  eighteen  hundred  seventy-three, 
and  the  acts  amendatory  thereto;  also  act 
nnmber  one  hnndred  and  seventy-two,  laws 
of  eighteen  hundred  seventy-three,  approved 
June  third,  eighteen  hundred  eighty-five,'  " 
being  section  ninety-one  hundred  thirty  c 
Howell's  annotated  statutes  of  Michigan. 

Section  1.  The  people  of  the  state  of  Michi- 
gan enact,  that  section  twenty-one  of  act  num- 
ber two  hnndred  and  twenty  of  the  session  laws 
of  eighteen  hundred  eighty-nine,  entitled  "An 
act  to  amend  sections  twenty-one  and  twenty- 
two  of  act  numtier  one  hundred  and  thirty-five 
of  the  public  acts  of  eighteen  hnndred  eighty- 
five,  entitled  'An  act  to  amend,  revise  and  con- 
solidate the  laws  organizing  asylums  for  the 
insane  and  regulating  the  care  and  manage- 
ment thereof  and  of  the  inmates  therein,  and 
to  repeal  act  number  one  hundred  and  sixty- 
four,  laws  of  eighteen  hundred  fifty-nine;  also 
act  one  hnndred  and  ninety-four,  laws  of  eight- 
een hnndred  seventy-seven;  also  act  ninety-one, 
laws  eighteen  hundred  seventy-three,  and  the 
acts  amendatory  thereto;  also  act  nnmber  one 
hnndred  and  seventy-two,  laws  of  eighteen 
hnndred  seventy-three;  approved  June  third, 
eighteen  hnndred  eighty-five,'  "  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows: 

Sec.  21.  No  person  who  is  a  resident  of  this 
state  shall  be  neld  as  a  private  patient  in  any 
asylum,  public  or  private,  or  in  any  institution, 
home  or  retreat,  tor  the  care  or  treatment  of 
the  insane,  exce^  npon  the  certificates  of  two 
repntable  physicians  under  oath  appointed  by 
the  judge  of  probate  of  the  county  where  such 
alleged  insane  person  resides  to  conduct  an  ex- 
amination, and  an  order  from  said  jndge  of 
probate  setting  forth  that  the  said  person  is  in- 
sane and  directing  his  removal  to  an  asylum  or 
institation  for  the  care  of  the  insane.  When 
the  relatives  or  friends  of  any  insane  person 
riiall  make  application  in  his  behalf  for  an  or- 
der admitting  him  to  any  asylum,  public  or  pri- 
vate, or  to  any  institntion,  home  or  retreat  for 
the  care  or  treatment  of  the  insane  to  the  judge 
of  probate  of  the  county  where  he  resides,  the 
judge  of  probate  shall  institute  an  inquest  and 
take  proofs  aa  to  the  alleged  insanity  before 
granting  sncfa  order,  and  shall  immediately  no- 
tify ancli  alleged  insane  person  of  such  applica- 
tion and  of  the  time  and  place  of  hearing  to  be 
held  therein,  and  any  relative  or  other  person 
having  sneb  alleged  insane  person  in  diarge  or 


custody  shall  likewise  be  notified  of  said  time 
and  place  of  hearing,  and  the  judge  of  probate 
may  appoint  a  guardian  ad  litem  to  represent 
such  insane  person  upon  such  hearing  and  shall 
fully  investigate  the  facts,  and  if  the  judge  of 
probate  shall  deem  it  necessary,  m*  if  sucti  al- 
leged insane  person  shall  so  demand,  the  jury 
of  twelve  freeholders,  having  the  qualifica- 
tions required  of  jnrors  in  courts  of  record, 
shall  be  summoned  to  determine  the  question  of 
insanity,  and  the  said  judge  of  probate  pending 
such  proceedings,  if  it  shall  appear  to  be  neces- 
sary and  essential  so  to  do,  such  alleged  insane 
person  may  be  placed  in  the  custody  of  some 
suitable  person,  or  may  be  moved  to  the  asy- 
lum of  the  district  in  which  said  insane  person 
resides,  or  to  any  hospital,  home  or  retreat, 
to  be  detained  until  such  application  can  l>e 
heard  and  detei mined:  provided,  however,  that 
the  period  of  such  temporary  detention  shall 
not  exceed  in  all  fourteen  days,  and  all  the  ex- 
penses thereof  shall  l>e  paid  by  the  petitioner  or 
out  of  the  estate  of  said  alleged  insane  person. 
Such  alleged  insane  person  shall  have  the  right 
to  be  present  at  such  hearing,  unless  it  shall  be 
made  to  appear  to  the  judge  of  probate  either 
by  certificate  of  the  medical  superintendent  of 
tile  asylum  or  the  ofiirers  in  charge  of  such  hos- 
pital, home  or  retreat,  to  which  he  may  have 
l>een  temporarily  committed  or  by  the  certifi- 
cates of  two  reputable  physicians  that  his  con- 
dition is  such  as  to  render  his  removal  from 
the  institution  for  that  purpose  or  his  appearing 
at  such  hearing  improper  and  unsafe.  The  said 
judge  of  probate  snail,  if  satisfactory  evidence 
is  adduced,  showing  the  alleRod  insane  person 
to  be  of  unsound  mind  and  in  need  of  care  or 
treatment  in  an  asylum,  home  or  retreat,  grant 
an  order  for  the  ccmmitment  of  such  insane 
person  to  such  institution  there  to  be  supported 
as  a  private  patient.  Before  making  his  order 
committing  an  insane  person  as  a  private  pa- 
tient to  any  of  the  pubbc  asylums  supported  by 
this  state,  the  judge  of  probate  shall  require 
the  petitioner  or  friends  of  such  insane  person 
to  enter  into  such  bond  for  the  support  of  such 
insane  person  thereat  as  may  be  provided  by 
the  by-laws  thereof  and  to  pay  such  sum  to  the 
medical  superintendent  or  treasurer  thereof  as 
an  advance  payment  towards  his  support  as 
such  by-laws  may  require,  which  bond  shall  be 
signed  by  at  least  two  sureties  who  shall  jus- 
tify their  responsibility  on  oath  before  such 
judge  of  probate,  and  said  judge  of  probate  at 
the  request  of  the  medical  superintendent  of 
the  asylum  in  which  any  insane  person  may  l>e 
committed  as  a  private  patient,  may  require 
such  sureties  to  justify  their  responsibility  anew 
or  order  that  a  new  bond  be  filed  in  the  place 
and  stead  thereof. 

The  order  of  the  judge  of  probate  shall  be  in 
the  following  form: 

State  of  Michigan, ) 

County  of .   I 

At  a  session  of  the  probate  court  for  the 

county  of holden  at  the  probate  office  in 

the  of on  the day  of  

in  the  year  one  thousand  eight  hundred  and 

Present ,  Judge  of  Probate. 

In  the  matter  of ,  an  alleged  insane  per- 
son. 

To  the  Medical  Superintendent  of  the : 

Having  received  the  certificates  of and 

,  duly  qualified  medical  examiners  in  in- 
sanity, appointed  by  this  court,  by  whom 

of ,  an  alleged  Insane  person,  was  person- 
ally visited  and  examined,  and  after  notifying 

the  said  of  the  proceedings  to  be  taken 

in  h case,  and  havmg  taken  the  testimony 

of  ,  credible  witnesses,  and  having  fully 

investigated  the  facts  in   the  case  with  

the  verdict  of  a  jury  as  to  the  question  of  insan- 
i<7,   I,   the  judge  of  probate  in  and   for  said 

county,  do  find  that  the  said  is  insane. 

and  a  fit  person  for  care  and  treatment  in  the 

asylum 
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[It  is  therefore  ordered  that  the  said  

be  remoTed  to asylum,  there  to  be  sup- 
ported as  a  private  patient. 


Judge  of  Probate.] 
This  act  is  ordered  to  take  immediate  effect. 
ApproTed  May  24,  1895. 


DOTX  T.  NIXON  et  aL 

(Supreme  Court  of  Michigan.     May  12,  1896.) 

CONTHACTS— UkLKASE. 

Defendants  agreed  to  purchase  cattle 
from  plaintiff,  making  a  partial  payment,  plain- 
tiff to  keep  the  cattle  until  a  certain  time,  when 
the  balance  should  be  paid.  The  defendants 
were  unable  to  pay  the  balance,  and  the  cattle 
were  shipped  to  market  in  plaintiff's  name, 
under  defendants'  charge,  and  the  price  for 
which  they  were  sold  by  defendants  sent  to 
plaintiff  by  the  purchaser.  Such  sum  was  in- 
sufficient to  pay  the  balance  due  plaintiff.  Heid, 
that  the  shipment  in  such  manner  did  not  re- 
lease defendants  from  their  contract  of  pur- 
chase, so  as  to  release  them  from  liability  for 
the  balance  of  the  contract  price. 

Error  to  circuit  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Action  by  EUls  Doty  against  Ladd  J.  Nixon 
and  others.  From  a  judgment  for  plaintiff, 
defendants  bring  error.     Affirmed. 

W.  E.  Clarke  and  Huggett  &  Smith,  for  ap- 
pellants Spaulding,  Norton  &  Weimer,  for 
appellee. 

HOOKER,  J.  The  plalntiflT  was  the  owner 
of  certain  cattle,  which  he  bargained,  receiv- 
ing from  the  hands  of  defendant  Mlddleton 
a.  payment  down,  and  promising  to  retain  the 
cattle  and  feed  them  for  a  period  agreed  up- 
on. Mlddleton  was  not  able  to  pay  for  them, 
and  an  arrangement  was  made  by  which 
they  were  shipped  to  Buffalo,  in  charge  of 
Jtliddleton,  but  in  the  name  of  the  plaintiff, 
•who  received  a  draft  from  a  Buffalo  dealer 
tor  the  amount  for  which  they  were  sold. 
This  sum  did  not  equal  the  amount  that  plain- 
tiff would  have  been  entitled  to  under  the 
original  contract,  and  he  brought  this  action. 
The  first  count  of  bis  declaration  alleges  the 
contract  with  the  three  defendants  to  take 
the  cattle,  and  their  failure  to  accept  the  cat- 
tle. The  second  states  their  delivery  to  and 
acceptance  by  the  defendants,  and  their  fail- 
ure to  pay  for  the  same.  The  common  counts 
were  also  added.  The  court  instructed  the 
Jury  that  the  plaintiff  could  not  recover  un- 
less the  defendants  were  partners  at  the  time 
of  the  purchase,  and  that  the  purchase  was 
made  upon  their  behalf  as  partners,  and  that 
Doty  so  imdcrstood  it,  and  he  directed  them 
to  find  a  verdict  for  the  amount  named  in  the 
verdict  if  they  should  conclude  that  It  was  a 
partnership  transaction.  Counsel  contend:  (1) 
That  there  was  no  evidence  of  a  partnership 
transaction;  (2)  that  the  two  special  counts 
were  Inconsistent  and  antagonistic,  and  that 
plaintiff  should  have  been  required  to  elect 
upon  which  theory  be  would  go  to  the  jury; 
(3)  that  the  first  agreement  was  changed  by 


an  agreement  subsequently  made  with  Mld- 
dleton, by  which  plaintiff  released  the  defend- 
ants from  the  contract 

We  think  there  was  evidence  tending  to 
prove  the  existence  of  the  co-partnership;  that 
the  original  contract  was  made  upon  its  be- 
half; and  that  plaintiff  so  understood  it  The 
court  did  not  err  in  submitting  that  question 
to  the  jury.  The  defendants  showed  that 
Mlddleton  was  unable  to  pay  for  the  cattle, 
and  that  It  was  arranged  that  they  should  be 
shipped  to  Buffalo  in  plaintiff's  name,  so  that 
the  pay  would  go  to  blm;  Mlddleton  to  go 
with  the  cattle,  and  arrange  for  their  sale. 
The  car  being  too  small  to  acccommodate 
all  of  them,  thret  head  were  put  In  a  pasture 
by  Middleton'a  direction,  and  plaintiff  never 
saw  them  again.  We  think  that  the  evidence 
conclusively  shows  that  these  cattle  were 
shipped  in  furtherance  of  the  contract,  and 
that  there  was  no  evidence  tending  to  show 
a  release  by  the  plaintiff  of  the  defendants 
from  their  promise  to  pay  in  accordance 
therewith  The  money  received  was  applied, 
and  apparently  the  plaintiff  should  have  been 
paid  the  remainder.  The  charge  of  the  court 
did  not  leave  inconsistent  claims  to  the  jury, 
as  it  made  the  case  hUige  upon  the  making 
of  the  contract  The  delivery  seems  to  have 
been  conclusively  shown,  as  Mlddleton  re- 
ceived and  disposed  of  all  of  the  cattle  under 
the  agreement  mentioned. 

A  point  was  made  upon  the  failure  of  the 
court  to  give  a  request  to  the  effect  that  If 
Mlddleton  bought  cattle,  to  be  bunched  and 
shipped  with  others  purchased  by  the  other 
defendants,  it  would  not  have  the  effect  to 
make  them  liable  to  plaintiff,  as  partners. 
The  jury  were  plainly  told  that  plaintiff  could 
not  recove-  unless  defendants  were  partners, 
and  participated,  as  such,  in  the  purchase, 
which  rendered  the  point  raised  unimportant. 

We  deem  it  tmnccessary  to  discuss  the  oth- 
er questions  raised.  The  judgment  Is  affirm- 
ed. 

LONG,  C.  J.,  did  not  Bit  The  other  Jus- 
tices concurred. 


BANNER  et  aL  v.  SCHLESSINGER  et  al. 

(Supreme  Court  of  Michigan.     May  12,  1896.) 

Pabtmkhsbip — M1SRBPRB8E11TA.T10N8  OF  One  Faut- 
SM— Joint  Liability  op  All — Tuovbk 

— EVIDKNOB. 

1.  When  one  partner  procures  goods  by 
false  rcpreaentations,  and  fraudulently  disposes 
of  them,  all  the  partners  are  jointly  liable. 

2.  Persons  who  knowingly  assist  another 
in  the  fraudulent  disposition  of  goods  purchased 
by  faise  representations  are  jointly  liable  with 
liim  for  conversion,  though  they  receive  no  di- 
rect benefit 

3.  When  the  court  attempts  to  state  to  the 
jury  the  substance  of  a  witness*  testimony,  it 
should  state  that  which  supports  the  theories 
of  lx>th  parties,  and  not  give  undue  prominence 
to  that  favorable  to  one  party  only. 

4.  In  an  action  based  on  defendant's  false 
representations  in  procuring  goods  from  plain- 
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tiff,  where  the  latter'a  credit  man  testified  to 
the  representations  made  to  him  at  the  time  ot 
the  purchase,  it  was  competent  for  plaiutiS  to 
state  what  those  representations  were,  as  re- 
ported to  liim  b7  snch  employe,  not  in  corrob- 
oration of  the  latter's  testimony,  but  to  show 
that  plaintiS  knew  what  the  false  reiH-eaenta- 
tions  were,  and  relied  upon  them  in  selling  the 
^oods. 

Error  to  circuit  court,  Wayne  county;  Jo- 
E«ph  W.  Donovan,  Judge. 

Action  of  case  and  trover  by  Simon  Ban- 
ner and  another  against  Robert  Scblesslnger 
and  others  to  recover  the  value  of  merchan- 
dise. From  a  Judgment  against  defendant 
Robert  Schlessinger,  and  In  favor  of  his  co- 
defendants,  plaintiff  bring  error.     Reversed. 

Sloman,  Groesbeck  &  Robinson,  for  appel- 
lants.    Russel  &  Campbell,  for  appellees. 

GRAJNT,  J.  Xbe  plaintiffs  are  merchants 
in  New  York  City.  Defendant  Robert 
SdUeesinger,  either  alone,  or  with  defend- 
ants Max  and  Philip  as  partners,  carried  on 
the  clothing  business  In  Detroit.  In  August, 
1S91,  be  went  to  New  york,  and  purchased 
of  the  plaintiffs  a  bill  of  goods  amounting  to 
about  $800.  Shortly  after  this  purchase  he 
tailed,  and  executed  mortgages  on  all  hia 
foods,  to  the  amount  of  about  $15,000,  to  se- 
care  his  home  creditors.  The  declaration 
contains  three  counts,— two  special,  alleging 
a  fraudulent  conspiracy  on  the  part  of  the 
defendants  to  defraud  plaintiff  and  their  oth- 
er creditors,  and  a  third  count  In  trover. 
The  special  counts  allege,  in  substance,  "that 
they  [idaintiffs]  were  Induced  to  sell  these 
goods  in  pursuance  of  fraudulent  representa- 
tlona  made  by  the  defendant  Robert  Schless- 
inger on  or  about  July  27,  1891,  which  false 
pretenses  are  set  up  therein,  and  that  on  or 
about  September  1,  1891,  and  divers  other 
dates  between  then  and  the  commencement 
of  suit,  the  defendants,  Robert,  Max,  and 
Philip  Schlessinger,  fraudulently  conspired 
to  secrete  these  goods,  and  goods  purchased 
from  other  firms,  and  to  dispose,  incumber, 
and  convert  the  remainder,  with  intent  to 
defrand  the  plaintiffs;  that,  in  pursuance  of 
such  fraudulent  conspiracy,  after  the  receipt 
of  plaintiff's  goods,  the  defendants,  in  the 
month  of  October,  shipped,  and  caused  to  be 
shipped,  by  express,  to  Grand  Rapids,  in  the 
nighttime,  and  after  the  usual  business 
hours,  a  large  quantity  of  goods  of  the  stock 
in  trade  of  the  defendant  Robert  Scliless- 
inger,  indndlng  the  goods  purchased  from 
the  plaintiffs,  nnder  the  false  and  fictitious 
name  of  Scbtdtz,  and  that,  after  the  receipt 
of  the  goods  at  Grand  Rapids,  the  defend- 
ant Max  Schlessinger  went  there,  and,  by 
representing  himself  as  being  Schultz,  ob- 
tained the  goods  from  the  express  company, 
and  sold  them  to  a  merchant  at  Grand  Rap- 
ids for  the  sum  of  $900,  when  the  goods 
so  shipped  were  of  the  value  of  $2,000,  and 
which  tacts.  It  is  alleged,  were  well  known 
to  the  defendants,  and  each  of  them;  that 
thereafter,  in  pursuance  of  mich  conspiracy. 


dtirlng  the  months  of  September  and  Octo- 
ber, 1801,  they  shiipped  to  different  points 
In  the  state  of  Michigan  other  goods,  under 
fictitious  names,  which  bad  been  procured 
from  divers  merchants  with  whom  Robert 
Schlessinger  dealt,  by  means  of  false  repre- 
sentations, and  that  the  proceeds  of  this 
conversion  were  appropriated  by  the  defend- 
ants to  their  respective  use;  that,  in  pursu- 
ance of  the  same  purpose,  on  or  about  No- 
vember 5,  1891,  they  caused  mortgages,  ag- 
gregating in  amount  $14,703.67,  to  be  made 
upon  the  remainder  of  the  goods,  'the  amomit 
of  wliich  mortgages  largely  exceed  the  value 
thereof,'  and  by  reason  of  the  foreclosure  of 
which  the  same  were  sold  for  considerably 
less  than  the  first  two  mortgages  thereon, 
whereby  the  plaintiffs  lost  their  said  claim, 
and  became  greatly  damaged."  Verdict  and 
Judgment  were  rendered  againat  defendant 
Robert,  and  In  favor  of  defendants  Max  and 
PhiUp.     Plaintiffs  appeaL 

1.  Max  and  Philip  testified  and  claimed 
that  they  were  simply  employes,  and  not  in- 
terested with  Robert  as  partners.  Robert 
testified  that  they  were  partners  with  him, 
and  that  they  were  to  share  equally  profits 
and  losses.  The  testimony  on  the  part,  of 
the  plaintiffs  disclosed  that  Max  and  Philip 
assisted  In  putting  up  and  shipping  away 
some  of  the  goods  purchased  from  plaintiffs. 
If  they  were  in  fact  partners,  and  Robert 
alone  made  the  false  representations  upon 
which  the  goods  were  purchased  for  the  firm, 
and  they  were  fraudulently  disposed  of  by 
him,  all  are  Jointly  liable.  Manufacturing 
Co.  V.  Perkins,  78  Mich.  1,  48  N.  W.  1073.  If 
the  defendants  Max  and  Philip  were  not 
partners,  but  Joined  in  and  knowingly  assist- 
ed In  the  fraudulent  disposition  of  the  goods, 
then  all  would  be  Jointly  liable,  even  though 
Max  and  Philip  received  no  direct  benefit. 
There  was  evidence  to  sustain  this  claim. 
Max  went  to  Grand  Rapids,  personated  tlie 
fictitious  Schultz,  obtained  the  goods  from 
the  common  carrier,  and  sold  them  for  half 
their  real  value.  The  plaintiffs  were  enti- 
tled to  have  the  case  submitted  to  the  Jury 
upon  these  two  theories,  and  It  was  not  nec- 
essary to  allege  a  partnership  In  order  to 
bind  all  as  Joint  tort  feasors,  having  partner- 
ship relations,  apon  the  first  theory.  Of 
course,  the  mere  selling  of  the  goods  by  Max 
and  Philip,  if  they  were  not  partners,  with- 
out any  guilty  knowledge  or  participation  in 
the  fraudulent  act,  would  not  render  them 
liable  for  conversion.  We  do  not  think  the 
case  was  fairly  submitted  to  the  Jury  upon 
these  theories. 

2.  When  a  court  attempts  to  state  to  a  Jury 
the  substance  of  the  testimony  of  a  witness, 
it  should  state  that  which  supports  the  the- 
ory of  the  one  pat<7,  as  well  as  the  other. 
We  think  the  court,  through  inadvertence, 
did  not  fairly  state  to  the  Jury  the  testimony 
of  Robert  and  Max,  but  gave  undue  prom- 
inence to  that  which  was  favorable  to  the 
defendants. 
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In  riew  of  a  new  trial,  one  other  point 
should  be  considered.  One  Mendelsohn, 
plaintiffs'  credit  man,  tiad  testified  to  the 
representations  which  defendant  Robert 
made  to  him  at  the  time  of  the  purchase, 
and  that  he  communicated  these  representa- 
tions to  the  plaintiffs.  One  of  the  plaintiffs 
was  asked  to  state  what  these  representa- 
tions were,  as  reported  to  him  by  Mendel- 
sohn. This  was  excluded,  evidently  upon 
the  ground  that  it  was  hearsay.  If  it  were 
offered  In  corroboration  of  the  witness  Men- 
delsohn, it  would  be  incompetent;  but  such 
was  not  its  purpose.  The  court  should  have 
admitted  it  for  the  purpose  of  showing  that 
plaintiffs  knew  what  the  false  representa- 
tions were,  and  that  they  relied  upon  them 
In  selling  the  goods. 

The  other  assignments  of  error  are  based 
largely  upon  the  principles  already  discussed, 
and  need  not  be  further  noticed. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

LONG,  0.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


HUFFMAN  T.  MICHIGAN  CENT.  R.  CO. 
{Supreme  Court  of  Michigan.  May  12,  1886.) 
Mastek  asd  Sbrtant  —  Risk  or  Employment  — 

IMPBBIOR   APPLIAKCBS— BtIDB.N-OB. 

In  an  action  against  a  railroad  company 
for  injuries  received  while  coapling  cars,  the 
plaintiff  alleged  that,  owing  to  the  negligence 
Of  defendant  in  furnishing  an  inferior  quality 
Of  oil  for  lanterns  used  by  employfes,  he  was  un- 
able to  see  clearly,  and  was  injured.  It  ap- 
peared that  the'defendant  had  investigated  the 
question  as  to  the  quality  of  the  oil  used,  and 
that  plaintiff,  moreover,  had  been  using  the  oil 
(or  over  two  months  without  complaint.  BeUl, 
that  the  evidence  did  not  warrant  a  verdict  find- 
ing defendant  guilty  of  negligence. 

Error  to  circuit  court,  Wayne  county;  Fred 
H  Aldrich,  Judge. 

Action  by  William  D.  Huffman  against  the 
Michigan  Central  Railroad  Company  to  re- 
cover for  injuries  received  by  the  plaintiff 
while  coupling  cars.  There  was  verdict  and 
judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. " 

Henry  Russel,  for  appellant  William  Sta- 
cey,  for  appdlee. 

HOOKER,  J.  The  defendant  appeals  from 
a  verdict  of  $5,000  In'an  action  for  injuries 
suffered  by  the  plaintiff  by  reason  of  his  get- 
ting his  arm  between  double  deadwoods  up- 
on cars  which  he  was  coupling.  It  was  In 
the  evening,  and  the  testimony  shows  that 
in  coupling  such  cars,  with  which  he  was  fa- 
miliar, It  was  necessary  to  reach  under  the 
deadwood,  to  enter  the  link.  This  he  did, 
and  the  cars  came  together.  He  stated  that 
the  slack  in  the  stationary  cars  permitted  a 
rebound,  and  that,  when  the  cars  came  to- 
gether again,  his  arm  was  caught  between 
the  deadwood,  crushing  it    The  case  went 


to  the  jury  upon  the  claim  that  the  defend- 
ant was  negligent  In  furnishing  an  inferiw 
grade  of  oU  for  the  lantern,  which  plaintiff 
testified  grew  dim  at  the  time  that  be  waa 
hurt  rendering  it  difficult  to  see.  The  un- 
disputed testimony  shows  that  the  company 
had  investigated  the  subject  of  the  oil,  of 
which,  some  weeks  before,  there  bad  been 
complaint;  and,  were  the  question  of  fact 
for  us,  we  should  t>e  obliged  to  find  that  no 
negligence  was  shown,  and  we  think  that 
there  is  little  excuse  for  a  verdict  based  up- 
on the  evidence  of  negligence  contained  io 
this  record,  as  It  seems  to  us  to  be  a  palpa- 
ble disregard  of  the  rule  that  requires  the 
plaintiff  to  establish  Ills  case  by  a  prepon- 
derance of  proof.  But,  aside  from  this,  the 
testimony  conclusively  shows  that  the  plain- 
tiff was  familiar  with  this  oil,  which  he 
says  had  made  bim  much  trouble  for  the 
period  of  two  months,  yet  he  continued  to 
use  it  without  complaint.  It  is  obvious  that 
he  had  a  better  opportunity  for  knowing  the 
character  of  the  oil  than  the  company  had, 
and,  upon  his  own  theory,  was  much  more 
negligent  than  the  company  was.  We  have 
often  held  that  an  employ^  accepts  the  rists 
incident  to  the  use  of  poor  machinery  and 
materials,  where  he  knows  their  quality,  and 
this  case  seems  to  fall  within  that  rule. 

The  Judgment  will  be  reversed,  and,  as  It 
is  apparent  from  the  plaintiff's  own  testi- 
mony that  be  has  no  cause  of  action,  no  new 
trial  will  be  ordered. 

liONG,  C.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


Mcl/EAN  V.  McIiEAN  et  al 
(Supreme  Court  of  Michigan.     May  12,  189G.I 
EJquiTT— Praotiob — Complainant  not  Entitlid 

TO  EqUITABLB  UbLIEP — RlOBT  TO  Fek- 
gONAL  JtrOOMBNT. 

WhM«  a  complainant  has  properly 
brought  an  action  in  ecfaity  for  an  accounting 
in  regard  to  partnership  property  of  defend- 
ants, and  on  sach  accounting  it  appears  that 
there  is  no  property  to  which  be  has  a  claim, 
but  that  he  is  entitled  to  a  personal  judgment 
against  defendants  as  partners,  he  may  properly 
be  given  such  judgment  by  the  chancery  courL 

Appeal  from  circuit  court.  Bay  county,  in 
chancery;  Andrew  C.  Maxwell,  Judge. 

BUI  in  equity  by  WUliam  S.  McLean 
against  Setb  A.  McLean  and  Henry  M. 
Campbell.  Decree  dismissing  the  bill,  and 
complainant  appeals.     Modified. 

William  H.  Sweet  (W.  A.  Burrltt,  of  coun- 
sel), for  appellant.  F.  A.  E.  &  J.  C.  Wea- 
dock,  for  appellees. 

HOOKER,  J.  Henry  M.  Campbell  and 
Seth  A.  McLean  were  co-partners.  The  lat- 
ter made  a  loan  at  a  bank,  for  which  he  gave 
the  firm  paper,  with  the  complainant,  who 
was  his  uncle,  as  indorser.  The  money  re- 
ceived was  deposited  in  the  bank  where  the 
Digitized  by^OOQlC 


Midi.) 


MOLEAN  e.  MoLEAN. 


119 


loan  was  made,  in  the  name  of  the  firm,  and 
-was  chedced  oat  by  firm  checks  drawn  and 
Rigned  by  Seth  A.  McLean;  some  of  it.  If  not 
at  all,  being  to  pay  his  individual  obliga- 
tions. His  partner,  Campbell,  was  Ignorant 
of  the  entire  transaction,  and  the  bank  was 
Dot  the  customary  place  of  deposit  for  the 
firm  funds.  There  is  nothing  to  indicate 
that  the  complainant  was  aware  that  this 
money  was  not  borrowed  for  the  use  of  the 
firm.  The  note  was  renewed,  and  finally 
paid  by  the  complainant.  Before  and  after 
this  transaction,  complainant  Indorsed  other 
paper  at  the  request  of  Seth  A.  McLean;  a 
firm  note  of  $500  being  earlier,  and  an  Indi- 
Tidual  note  of  Seth  A.  McLean  being  later, 
in  point  of  time.  The  $600  note  was  subse- 
qnectly  paid.  In  March,  1883,  Seth  A.  Mc- 
Lean gave  to  the  complainant  a  bill  of  sale 
reading  as  follows,  so  far  as  it  appears  in 
the  record,  viz.:  "To  the  consideration  of 
moneys  to  me  loaned,  and  as  ccdlateral  se- 
curity for  certain  Indorsements  on  Commer- 
cial Bank  paper  Indorsed  by  me  from  time  to 
time,  and  for  yarious  amounts,  I  hereby  in- 
vest and  sell  to  W.  S.  McLean,  as  collateral 
security  for  such  loans  and  Indorsements, 
my  two-thirds  (%)  interest  (nndirided)  In 
and  to  the  personal  property  of  the  firm  of 
McLean  and  Co.,  of  Bay  City,  Bay  county, 
Mich.,  consisting  of  horses,  carts,  harnesses, 
salt  blocks,  heading,  staves,  tools,  etc.,  in 
and  for  such  sum  as  said  loans  and  Indorae- 
ments  may  r^resent  at  time  demand  may 
be  made  for  delivery  of  said  personal  prop- 
prty.  Dated  Saginaw,  East  Side,  March  20, 
1S93."  It  was  signed,  "Seth  A.  McLean."  On 
December  1,  1893,  Seth  A  McLean  gave  to 
complainant  a  second  bill  of  sale,  reading  as 
follows,  vis.:  "Know  all  men  by  these  pres- 
ents, that  Seth  A.  McLean,  of  Bay  City,  In  the 
county  of  Bay,  and  state  of  Michigan,  of  the 
first  port,  for  and  in  consideration  of  the 
com  of  five  thousand  five  hundred  dollars  to 
him  paid  by  William  S.  McLean,  of  Saginaw, 
Mich.,  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  has  bargained 
and  sold,  and  by  these  presents  does  grant 
and  convey,  unto  the  said  party  of  the  sec- 
end  part,  his  executors,  administrators,  or 
assigns,  all  of  his  interest,  right,  and  prop- 
erty In  the  firm  of  McLean  &  Co.,  of  Bay 
Oty.  Mich.;  the  same  being  two-thirds  inter- 
««t  in  aU  personal  property  of  said  firm, 
said  goods  and  chattels,  to  wit:  All  book  ac- 
counts dne  said  firm;  all  horses,  carts,  har- 
ness, wagMis,  slab  wood,  staves,  heading, 
pickets;  all  tools,  implements,  machinery; 
and  all  goods  and  chattels  connected  with 
the  business  of  said  firm.  Whereas,  I  did 
on  the  20th  day  of  March,  1893,  make,  exe- 
cute, and  deliver  to  William  S.  McLean  a 
bill  of  sale  of  all  my  interest  at  that  time  of 
all  said  goods  and  chattels,  the  purpose  of 
this  bill  of  sale  is  to  transfer  all  goods  and 
chattds  acquired  by  said  firm  since  the  date 
of  said  March  20th,  1893;  it  being  my  intent 
to  herein  indiide  all  my  interest  in  all  goods 


and  chattels  of  said  firm  not  now  owned  by 
said  William  S.  McLean  by  virtue  of  said 
former  bill  of  sale.  To  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns, 
forever.  And  the  said  party  of  the  first 
part,  for  his  heirs,  executors,  and  adminis- 
trators, does  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  his  execu- 
tors, administrators,  and  assigns,  to  warrant 
and  defend  the  sale  of  said  property,  goods, 
and  chattels  hereby  made,  nnto  the  said 
party  of  the  second  part,  his  executors,  ad- 
ministrators, and  assigns,  against  all  and  ev- 
ery person  or  persons  whatsoever.  This  bill 
is  i^ven  supplementary  to  former  bill  of 
sale,  and  to  include  all  pr(^)erty  not  includ- 
ed in  former  bill  of  sale  therein  specified. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  first  day  of  December, 
one  thousand  eight  hundred  and  ninety-three. 
Signed,  sealed,  and  delivered  in  presence  of 
Seth  A.  McLean."  There  Is  nothing  to  in- 
dicate that  either  bill  of  sale  was  recorded. 
A  day  or  two  later,  Campbell,  the  other  part- 
ner, gave  a  mortgage  to  one  Bump  in  trust 
for  the  creditors  of  the  firm,  and  the  prop- 
erty was  sold  and  applied  upon  the  debts. 
The  bill  prayed  an  accounting,  among  other 
things. 

It  seems  to  be  admitted  that  complainant 
has  no  right  to  redress  from  Bump,  the  trus- 
tee, or  from  creditors,  as  his  brief  states  that 
"no  relief  is  desired  against  any  defendants 
except  McLean  and  Campbell.  The  object 
in  amending  the  bill,  aa  I  understand,  was  to 
try  the  question  of  which  mortgage  should 
take  precedence;  but,  the  prqperty  being  dis- 
posed of,  this  question  Is  not  in  the  case. 
We  have  not  and  do  not  claim  a  right  to  a 
decree  against  them."  He  contents  himself 
with  asking  a  personal  decee  against  the  two 
co-partneis.  If  entitled  to  this,  a  judgment 
might  have  been  obtained  in  an  action  at  law, 
and  it  is  only  upon  the  theory  that  the  court 
of  chancery  had  Jurisdiction  to  foreclose  the 
mortgage,  or  to  order  an  accounting  with  the 
trustee  and  Campbell,  and,  having  entertain- 
ed the  salt  for  that  purpose,  that  it  may 
render  a  personal  decree,  although  a  decree 
of  foredosure  cannot  be  rendered,  upon  the 
principle  that,  having  acquired  jurisdiction 
for  a  proper  purpose,  it  may  render  a  per- 
sonal decree.  But  if,  as  contended  upon  be- 
half of  the  defendant  Campbell,  the  bills  of 
sale,  upon  their  faces.  Indicate  that  they 
were  personal  obligations  of  Seth  A  Mc- 
Lean, and  were  not  Intended  to  bind  the 
partnership  property  as  such,  the  complain- 
ant could  not  obtain  relief  from  the  property 
until  the  partnership  debts  >veVe  paid,  and, 
the  property  being  exhausted,  he  cannot  ob- 
tain satisfaction  from  that  soarce.  He  had, 
however,  a  right  to  an  accounting  with  the 
trustee  and  Campbell,  and  equity  was  tl>e 
proper  fonun  to  obtain  it  This  he  songht 
by  his  bUl,  and  the  accounting  was  had;  and, 
while  it  admittedly  shows  that  neither  Seth 
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A.  McLean  aor  Campbell  has  any  Interest  left 
in  the  partnership  property,  It  also  shows 
that  both  himBclf  and  Campbell  are  liable 
personally  upon  the  $500  note,  and  we  see  no 
reason  why  a  decree  for  $500  and  interest 
should  not  be  entered  a^lnst  them,  with 
costs  of  both  courts.  See  CoUer  t.  Porter, 
88  Mich.  549,  50  N.  W.  658.  In  Other  re- 
spects the  decree  will  be  affirmed. 

LONG,  C  J.,  did  not  sit.    The  other  jus- 
tices concurred. 


MBBBILIi  V.  NEWTON. 
(Supreme  Court  of  Michigan.  May  12,  1896.) 
Deceit — Coupulikt. 
A  complaint  stating  a  representation  as 
to  the  width  of  a  street,  made  by  defendant  as 
an  inducement  to  plaintiff  to  purchase;  that  he 
believed  and  relied  on  it,  and  purchased  the 
laud;  that  the  representation  was  false;  and 
that  plaintiff  suffered  damages,— states  a  cause 
of  action  for  deceit. 

Error  to  circuit  court  Oratiot  county;  Sher^ 
man  B.  Daboll,  Judga 

Action  by  Parker  Merrill  against  James  F. 
Newton.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Newell  lieonard,  for  appellant  Charies  M. 
Merrill,  for  aiqpeliee. 

HOOKER,  J.  The  declaration  ffied  in  this 
cause  alleges  that  the  defendant  was  owner 
of  blocks  67  and  68  of  the  village  of  St  liouls, 
and,  as  an  Inducement  to  the  plaintiff  to  pur- 
chase the  same^  produced  and  exhibited  to 
the  plaintia  a  regularly  executed  plat  of  the 
W.  fracUonal  ^  of  the  N.  W.  fractional  ^,  <rf 
section  30,  dated  October  30, 1873,  upon  which 
land  said  blocks  were  situate,  and  represented 
that  said  blocks  were  bounded  on  the  south  by 
a  duly-platted  street  66  feet  wide,  called 
"Prospect  Street,"  which  street  had  not  been 
accepted  or  used  by  the  public,  and  that  he 
covenanted  that  said  street  should  not,  at  his 
instigation,  be  appropriated  to  public  use,  but 
should  forever  remain  to  the  exclusive  and 
undisturbed  control,  possession,  use,  and  oc- 
cupancy of  the  plaintiff,  unless  by  reason  of 
public  action.  It  alleges,  further,  that  the 
land  devoted  to  such  street  was  actually  but 
11^  feet  in  width,  that  being  the  distance 
between  the  south  line  of  said  blocks  and  the 
boundary  line  of  said  parcel;  1.  e.  the  quarter 
line  of  said  section.  It  Is  stated,  further,  that 
the  alleged  covenant  was  broken;  but  this 
Is  unimportant  as  the  case  was  not  submitted 
to  the  Jury  upon  that  theory,  but  upon  the 
claim  that  the  defendant  misrepresented  the 
width  of  the  street  to  the  plaintiff's  injury; 
and  a  verdict  was  rendered  in  favor  of  the 
pUilntlff. 

Inasmuch  as  the  court  Instructed  the  Jnry 
that  there  could  be  no  recovery  ujwn  the  cov- 
enant the  testimony  relating  to  It  became  un- 
impertaot,   and  was   practically   withdrawn 


from  the  Jury.  Hence  the  assignments  of  er- 
ror relating  to  that  subject  need  not  be  oodhIcI- 
ered. 

The  question  giyen  most  prominence  b7 
counsel  for  the  appellant  is  that  the  court 
should  not  have  permitted  a  recovery  for  miSH 
representation  and  deceit  it  being  claimed 
that  the  declaration  cotmted  upon  a  covenant, 
and  upon  that  only;  but  in  our  opinion,  tbe 
declaration  states  a  cause  of  action  upon  tlie 
theory  adopted  by  the  trial  court,  whether  It 
does  upon  a  covenant  or  not,  which  we  need 
not  discuss.  It  states  the  representation  as 
to  the  width  of  the  street  made  as  an  Induce- 
ment to  the  plaintiff  to  purchase;  that  he  be- 
lieved and  r^ed  upon  It  and  purchased  the 
land;  that  the  representation  was  false;  and 
that  he  suffered  damage  by  reason  thereof. 
The  declaration  contains  the  essentials  to  sup- 
port the  action.  The  parties  were  befwe  the 
court  on  a  former  occasion,  and  plaintiff  waa 
defeated  because  his  declaration  did  not  state 
a  case  upon  the  theory  now  presented.  Mer- 
rUl  V.  Newton,  99  Mich.  227,  58  N.  W.  69. 

The  court  instructed  the  jury.  In  substance, 
that  the  plaintiff's  right  of  way  over  the  land 
represented  as  Prospect  street  did  not  depend 
upon  the  acceptance  by  the  public.  This  was 
held  in  Merrill  v.  Newton,  99  Mich.  225,  58 
N.  W.  70. 

We  deem  It  imnecessary  to  discuss  severally 
the  various  assignments  of  error.  The  case 
appears  to  have  been  fairly  submitted  to  the 
jury,  and  should  be  affirmed.   It  Is  so  ordered. 

LONG,  0.  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


BEIEB  T.  DETROIT  STEEL  &  SPRING 

WORKS. 
(Supreme  Court  of  Michigan.     May  12,  1896.) 

MaSTEB  and  SeKVANT — ISDKPBKDBNT  CoSTBACTOK 
— L1ABII.ITT  OV  PkINCIPAL  to  EHPLOtB. 

Where  a  eompanv  forniahed  an  inde- 
pendent contractor  with  tne  building,  tools,  and 
machinery  with  which  to  perform  the  contract 
worlc,  and  the  contractor  employed,  paid,  and 
had  sole  control  over  his  workmen,  the  com- 
pany waa  not  liable,  aa  master,  to  one  of  such 
employes  for  injuries  sustained  from  defects  in 
the  machinery. 

Error  to  circuit  court,  Wayne  county;  Wll- 
lard  M.  LUIibridge,  Judge. 

Action  by  August  Reier,  by  his  next  friend, 
against  the  Detroit  Steel  &  Spring  Works. 
From  a  Judgment  for  defendant  plaintiff 
brings  error.    AJBrmed. 

James  H.  Pound,  for  appellant  Wells, 
Angell,  Boynton  &  McMillan,  for  appellue. 

GRANT,  J.  Plaintiff,  a  boy  15  years  old, 
was  seriously  injured  by  the  bursting  of  an 
emery  wheel,  at  which  he  was  engaged  to 
grinding  the  burrs  off  some  coll  springs. 
The  court  directed  a  verdict  for  the  defend- 
ant The  declaration  is  based  upon  the  ex- 
istence of  the  relation  of  master  and  servant 
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It  alleges  tbnt  plaintiff  was  In  Its  employ; 
and  that  it  was  guilty  of  negligence  in  pla- 
cing him,  inexperienced,  at  dangerous  worli, 
wltbout  warning  or  Instruction;  in  not  fur- 
niahing  iiiu}  witb  a  Safe  macliiue  to  worlt 
upon;  in  that  the  Journals  upon  which  the 
wheels  ran  were  worn,  so  that  they  Jumped 
and  wobbled;  that  the  wheel  itself  was  out  of 
condition,  worn  out,  and  needed  turning;  that 
It  was  not  provided  with  blowers,  and  did 
not  hay  3  a  wire  web  for  strengthening  it 

The  Instruction  of  the  court  was  correct 
Plaintiff  was  not  in  the  employ  of  the  de- 
fendant, but  in  the  employ  of  a  contractor, 
to  whom  the  defendant  furnished  the  build- 
ing, tools,  and  machinery  with  which  to  per- 
form the  work  contracted.  The  contractor 
employed  and  paid  all  his  workmen,  including 
the  plaintiff,  and  had  the  sole  control  and  di- 
rection over  them.  If  it  was  negligence  to 
set  the  plaintiff  at  this  work,  about  which  we 
express  no  opinion,  the  contractor  alone  was 
at  fanlt  Plaintiff  testified  that  he  was  em- 
ployed and  paid  by  the  contractor,  and  was 
not  employed  by  the  company. 

The  defendant  upon  a  proper  declaration, 
could  be  held  liable  only  for  failure  to  fur- 
nish suitable  machinery,  and  to  keep  it  In 
proper  repair,  provided  it  was  its  duty  to  do 
so,  upon  sufBcient  notice.  The  emeiy  wheel 
was  one  of  the  kind  in  common  use,  and  new. 
There  was  no  evidence  to  show  that  th^  ma- 
chinery and  appliances  were  not  in  good  con- 
dition, and  safe,  when  furnished.  The  de- 
fendant is  not  responsible  for  their  negligent 
use,  or  for  the  rate  of  speed  at  which  the 
wheel  was  running.  The  Judgment  Is  af- 
firmed. 

LO.VG,  a  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


CRYSTAL  LAKE  TP.  v.  HILL  et  al. 
(Eapreme  Court  of  Michigan.     May  12,  1886.) 
Pkikoipal  and  Bobett— Liabilitt  of  Surety — 

INCOMPLBTB  BoNDS— DBLITSBT. 

1.  Where  a  anrety  intrusts  an  ofScinl  bond 
to  another  to  deliver,  on  condition  that  others 
tbonld  si^  as  sureties,  he  is  estopped  frum 
denying  his  liability,  on  delivery  of  the  bond 
withont  obtaining  the  other  sureties,  unless  the 
bond  on  its  face  shows  the  official  approving  the 
same  that  it  is  incomplete;  and. the  fact  that 
after  the  last  signature  on  the  lx>nd  there  was 
a  vacant  line,  with  the  word  "surety"  following 
it,  is  not  such  notice  of  incompleteness  as  would 
release  the  surety. 

2.  In  an  action  on  a  township  treasurer** 
bond,  where  it  appeared  that  the  principal  had 
left  the  bond  with  a  notary  at  the  bank  where 
he  did  business,  for  the  purpose  of  obtaining 
acknowledgment  of  the  sureties,  and  after- 
wards one  of  the  township  supervisors  told  the 
notary  to  get  the  acknowledgment,  and  send 
the  bond  to  him,  there  was  nothing  in  such  evi- 
dence to  warrant  the  ■ubmlasion  to  the  jury 
of  ttie  qnestion  whether  the  notary  was  acting 
as  agent  tor  the  supervisor. 

Error  to  drcnlt  court,  Benzie  county;   Fred 
H.  Aldrlch,  Judge. 


Action  by  the  township  of  Crystal  Lake 
against  Thomas  J.  Hill,  as  principal,  aj») 
William  Upton,  Fred  Hem,  and  George  W. 
Allen,  as  sureties,  on  the  bond  of  said  Hill,  as 
township  treasurer.  There  was  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

D.  G.  F.  Warner  and  Smurthwalte  &  Fow- 
ler, for  appellant  Wilson  &  Bailey,  and  Piatt 
&  Davis,  for  appellees. 

MONTGOMERY,  J.  This  la  an  action  on  a 
township  treasurer's  bond,  given  by  defend- 
ant Hill,  as  principal,  and  claimed  to  bavo 
been  signed  by  the  other  defendants  as  sure- 
ties. The  defendants  admit  having  signed  some 
bond  at  about  the  date  of  the  alleged  execu- 
tion of  the  one  In  suit,  but  testify  that-  the 
bond  which  they  signed  was  on  a  printed  form, 
while  the  one  produced  is  wholly  in  writing. 
This  question  is  one  of  fact  for  the  Jury,  and 
need  not  be  discussed  fiu-ther,  as  the  question 
was  properly  submitted  to  the  Jury.  It  Is 
quite  evident,  however,  that  the  case  turned 
upon  another  question.  The  bond  sued  npon 
appeared  In  proper  filing,  and  was  regular 
in  form,  and  in  its  body  contained  no  names 
of  sureties  other  tlian  those  who  signed  the 
bond.  There  was  after  the  last  signature  a 
line  where  another  surety  could  have  signed, 
and  the  word  "surety"  written  at  the  end. 
Other  than  this,  there  was  nothing  to  apprise 
the  township  authorities  that  the  bond  was  in 
any  way  Incomplete,  or  that  it  had  not  been 
executed  by  ail  who  engaged  to  sign  it  The 
defendants  gave  testimony  tending  to  show 
that  the  previous  year  Chandler  Bros.,  bank- 
ers at  Frankfort,  had  been  sureties  on  the 
treasurer's  bond,  and  that,  on  the  occasion  of 
the  defendants  signing  the  bond,  which  they 
signed  for  the  year  in  question,  which  plain- 
tiff claims  is  the  bond  in  suit,  Rome  Z. 
Chandler,  a  member  of  the  firm  of  Chandler 
Bros.,  assured  them  that  it  would  not  be  de- 
livered until  it  was  signed  by  his  brother, 
Eugene  Chandler,  and  it  was  left  with  Rome 
Z.  Chandler  with  this  understanding.  The 
case  thus  far  is  ruled  by  previous  decisions  of 
this  court  McCormlck  v.  Bay  City,  23  Mich. 
457;  Brown  v.  Probate  Judge,  42  Mich.  601, 
4  N.  W.  195. 

It  is  firmly  established  by  these  cases  that 
where  a  surety  intrusts  an  official  bond  to  an- 
other to  deliver,  upon  a  promise  that  others 
shall  sign  as  sureties,  he  is  afterwards  estop- 
ped to  deny  his  liability,  even  though  the  ad- 
ditional surety  is  not  obtained,  if  the  bond 
in  Its  structure  does  not  apprise  the  official 
whose  duty  it  is  to  act  npon  it  that  it  Is  in- 
complete; and  in  Brown  v.  Probate  Judge  it 
was  held  that,  though  there  was  a  blank  space 
for  another  surety  in  the  body  of  the  bond, 
and  "sureties"  was  written  therein  in  the  plu- 
ral, this  was  not  sufficient  notice  of  the  incom- 
pleteness of  the  bond.  Tltls  case  is  certainly 
not  stronger  for  the  sureties  on  this  i>oint,  and 
I  most  be  held  to  be  ruled  by  that,  unless  the 
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'defendants  are  right  In  the  contention  which 
they  make  that  Rome  Z.  Cliandler  was  the 
agent  of  the  township  or  of  the  snpervlsors. 
The  circuit  Judge  submitted  to  the  Jury  wheth- 
er such  an  agency  existed.  An  examination  of 
the  testimony  couTlnces  us  tliat  there  was  er- 
ror in  tills.  It  is  not  contemplated  that  the 
supervisors  sliail  perform  the  service  of  pro- 
curing Iiondamen  for  the  treasurer,  much  less 
tliat  he  sliail  assume  that  duty,  and  then  dele- 
^te  It  to  another;  nor  do  we  tliinlc  the  testi- 
mony in  tills  case,  in  any  fair  view  which 
can  be  talcen  of  it,  shows  any  such  puri)ose. 
It  appears  tliat  Hill  had  been  accustomed  to 
•do  his  banlclng  with  Chandler  Bros.;  tliat  the 
bond  In  question  is  in  the  handwriting  of  Hill; 
that  he,  Hill,  left  it  with  Rome  Z.  Chandler, 
who  is  a  notary  public,  with  the  request  that 
be  obtain  the  acknowledgment  of  the  sureties. 
Whether  it  was  signed  by  the  sureties  at  this 
time  is  in  dispute,  Init  it  does  appear  that  the 
supervisor  called  upon  the  treasurer,  and  aslc- 
ed  him  to  file  his  bond.  The  treasurer  stated 
that  he  bad  signed  It,  and  left  It  with  Mr. 
Chandler  for  the  purpose  stated;  that  there- 
upon the  supervisor  called  upon  l^r.  Chandler, 
and  told  him  to  get  the  acknowledgment  of 
the  bond,  and  as  he,  the  supervisor,  was  going 
.«way,  to  hand  it  to  his  son,  and  he  would  mail 
it  to  him.  This  does  not  show  a  purpose  on 
the  part  of  the  supervisor  to  have  Mr.  Chan- 
■dler  act,  either  on  the  part  of  himself  or  the 
township.  It  was  nothing  more  than  action  to 
hasten  his  action  on  behalf  of  Hill,  and  it  did 
not  change  his  (Chandler's)  relations  to  Hill. 

With  the  elimination  of  this  theory,  the  is- 
sue presented  for  trial  is  so  narrowed  down 
that  we  think  It  will  be  unnecessary  to  dis- 
cuss the  other  questions  raised,  as  it  will  be 
-easy  to  confine  the  testimony  to  the  points 
open  for  litigation.  Judgment  will  be  revers- 
•ed,  and  a  new  trial  ordered. 

LONG,  C.  J.,  did  not  sit  The  other  Justices 
■concurred. 


BALCH  et  al.  v.  CITY  OF  DBTROIT  et  aL 

(Supreme  Court  of  Michigan.     May  12,  1896.) 

OsTBon  —  CoNDBmrAnoir  of  Pbivatb  Propbrtt 

—Award— ErrBor — Patmbnt — Brkt- 

UTE8 — Repbau 

A  Judgment  confirming  an  award  of 
-damages  for  private  land  taken  by  the  city  of 
Detroit,  nndcr  Pub.  Acts  1883,  No.  124,  as 
nmended  by  Pub.  Acta  1887,  No.  48,  which  be- 
came final  in  the  absence  of  an  appeal  there- 
from, gave  the  landowner  a  vested  right  to  the 
■compensation,  though  the  title  or  right  to  use 
the  land  could  not  vest  in  the  public  until  pay- 
ment ahonld  tie  made,  which  nght  to  compen- 
sation was  not  taken  away  by  Local  Acts  1885, 
No.  467,  providing  that  aU  proceedings  to  take 
private  property  on  the  part  of  said  city  should 
■be  governed  by  its  provisions,  and  repealing, 
without  saving  clause,  ail  acts  in  conflict  with 
it;  so  that  the  landowner  was  entitled  to  com- 
pel the  city  to  levy  an  assessment  under  the 
■general  law  for  the  payment  of  his  Judgment 


Certiorari  to  circuit  court,  Wayne  county; 
Boliert  B.  Frazer,  Judge. 

Application  by  Qearge  W.  Balch  and  oth- 
ers against  the  city  of  Detroit  and  others  to 
compel  the  payment  of  an  award  for  land 
condemned  in  proceedings  to  open  a  street 
An  order  to  show  cause  was  Issued,  and,  aft- 
er a  hearing,  the  writ  of  mandamus  was  re- 
fused, and  applicants  bring  certlonirL  Writ 
of  mandamus  awarded. 

Gray  &  Gray  (Edwin  P.  Conely,  of  coun- 
sel), for  relators.  John  J.  Speed  and  Charles 
D.  Joslyn,  for  respondents. 

HOOKER,  J.  Previous  to  1895,  the  right 
to  institute  proceedings  for  taking  private 
property  for  street  and  highway  purposes, 
on  behalf  of  the  public,  was  vested  In  city 
councils  and  boards  of  sopervisors,  under  a 
general  law,  viz.  Act  No.  124  of  the  Public 
Acts  of  1883,  and  an  amendatory  act  num- 
bered 48  of  the  Laws  of  1887.  At  its  1895 
session,  the  legislature  passed  an  act  appli- 
cable only  to  the  city  of  Detroit  which, 
while  in  the  main  It  followed  the  provisions 
of  the  pre-existing  general  law,  differed  from 
It  in  Important  particulars.  See  Local  Acta 
1895,  Act  No.  467.  Its  first  section  provided 
that  all  proceedings  to  take  private  property, 
on  the  part  of  the  city  of  Detroit  should  be 
held  .and  prosecuted  under  the  provisions  of 
said  act;  and  its  last  section  repealed  all 
acts  and  parts  of  acts  In  conflict  therewith. 
It  contained  no  saving  clause  whereby  the 
procedure  in  pending  causes  was  pointed 
out  This  act  was  pamed  June  4,  and  took 
effect  on  September  1,  1896,  and  was  consid- 
ered in  the  case  of  City  of  Detroit  ▼.  Chapin 
(Mich.)  66  N.  W.  587,  where  it  was  held  that 
it  terminated  a  proceeding  commenced  three 
days  before  it  took  efCeot,  and  which  had  not 
been  submitted  to  a  Jury.  We  have  now  be- 
fore us  a  case  where  a  verdict  was  rendered 
In  such  a  proceeding  on  February  2,  1895, 
and  in  which  a  Judgment  of  confirmation 
was  entered  on  February  19,  1895,  from 
which  neither  party  appealed.  The  council 
took  no  steps  to  provide  for  the  payment  of 
the  sum  awarded  by  the  Jury,  and  has  not 
sought  to  take  possession  of  the  land.  It 
now  claims  that  the  award  was  excessive, 
and  that  there  is  no  law  under  which  it  can 
raise  the  necessary  fund  to  pay  It  With  the 
first  question  we  have  nothing  to  do,  the  ver- 
dict and  Judgment  of  confirmation  belns 
made  final  by  section  11,  Act  No.  124,  Pub. 
Acts  1883.  Counsel  for  relator  asks  a  man- 
damus directing  that  the  common  council 
pay  the  award,  from  funds  now  in  its  hands, 
or,  if  that  cannot  be  done,  it  provide,  in  the 
next  annual  tax  levy,  a  sum  sufficient  for  the 
purpose,  and  pay  the  same  to  the  relator  as 
soon  as  it  shall  lie  collected.  In  the  circuit 
court  the  writ  was  denied,  and  the  proceed- 
ing is  before  us  upon  certiorari. 

It  Is  contended  upon  relators'  behalf  that 
the  confirmation  of  the  award  gave  him  a 
vested  right  to  the  compensation,  although 
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tbe  title  or  right  to  nse  the  land  ooold  not 
rest  in  the  pabllc  nntll  payment  should  be 
made.  Such  was  the  view  taken  under  the 
ttatote  of  New  York  In  tbe  case  of  People 
T.  Common  Council  of  City  of  Syracuse,  78 
N.  T.  60,  where  It  la  stated  that  the  English 
role  la  much  more  favorable  to  property 
owners,  and  that  the  municipality  Is  bound 
from  the  time  of  the  statutory  notice  of  an 
Intentioa  to  condemn.  The  case  cited  holds 
tliat  aft»  the  conflrmatl<m,  and  expiration 
of  the  statutory  period,  without  appeal,  the 
award  became  binding  and  conclusire  upon 
both  parties,  and  that  the  relator  then  bad 
a  legal  right  to  compel  tbe  performance  of 
the  duties  enjoined  by  the  statute  upon  tbe 
rommon  council,  for  the  assessment  and  col- 
lection of  the  amount  awarded,  under  the 
statute.  Such,  we  think,  is  the  effect  of  our 
own  statute.  Pub.  Acts  1883,  No.  124,  {  11. 
It  seems  to  be  conceded  that  this  would  be 
the  effect  of  our  statute  were  it  not  for  tbe 
act  of  18S5,  which  is  said  to  repeal  the  pre- 
existing act  so  Car  as  Detroit  is  concerned, 
and  therefore  precludes  the  levying  an  as- 
sessment under  its  provisions;  while  the  new 
act  requires  the  designation  of  the  assessinent 
district  by  the  council  before  the  trial,  and 
fdves  to  aH  within  it  a  right  to  Interfere  and 
defend,  which  manifestly  cannot  be  done  in 
tliis  case.  As  stated  in  the  case  of  City  of 
Detroit  V.  Chapin,  the  provisions  contained 
in  the  later  act  requiring  the  early  designa- 
tion of  the  assessment  district,  and  notice 
thereof,  with  the  obvious  purpose  of  ena- 
bling the  residents  of  such  district  to  be 
beard  upon  the  questions  of  tbe  necessity 
and  cost  of  condemnation,  were  important 
changes  In  the  laws,  and,  when  taken  in 
connection  with  decisions  of  this  court  there- 
tofore made,  and  the  sweeping  repeal  con- 
tained In  tbe  last  section,  without  any  sav- 
ing clause,  bad  the  effect  to  discontinue 
prading  cases,  rendering  it  necessary  for 
new  proceedings  to  be  commenced,  which 
should  afford  an  opportunity  to  those  subject 
to  assessment  to  be  heard  before  Judgment 
Knt  the  construction  of  tbe  former  law  can- 
not dep«id  upon  one  passed  12  years  later; 
and  to  our  mind  section  11  is  conclusive  that 
tlie  Judgment  should  be  final  and  binding 
npoD  all  interested  therein,  which,  under 
tbe  case  of  Borgman  v.  City  of  Detroit,  102 
Mich.  203.  60  N.  W.  696,  Includes  the  public, 
tbe  landowner,  and  tbe  taxpayer.  In  caaes 
which  had  gone  to  Judgment  that  had  be- 
f-ome  final  by  confirmation  and  failure  to  ap- 
tM^I  at  the  time  the  law  took  effect,  the  land- 
owner's right  to  compensation  had  become 
rested,  and  be  is  aa  much  entitled  to  his 
compensation  now  as  he  would  have  been 
bad  the  law  of  1896  not  been  i>assed.  We 
most  therefore  conclude  that  the  relator  has 
a  right  to  Indst  that  the  Judgment  of  con- 
demnation shall  stand,  and  tttat  he  be  paid 
the  amount  adjudged  In  his  favor. 

Both  statutes  permit  local  assessments  for 
cndi  Jndgments,  and  do  not  prohiUt  assess- 


ment in  full  or  in  part  upon  the  city  at  large;. 
See  Local  Laws  1895,  Act  No.  467,  I  4;  Pub. 
AcU  1883,  Act  No.  124,  i  IS.  Theie  la  there- 
fore an  opportunity  for  the  claim  that,  if 
the  change  in  the  law  precludes  a  local  as- 
sessment, there  is  nothing  to  prevent  an  as- 
sessment upon  the  city  at  large.  In  fact, 
that  would  seem  to  be  tbe  only  method  If,  as 
contended,  there  can  be  no  local  assessment 
We  cannot  be  oblivious  to  the  fact  that  the 
opening  of  streets  and  highways  are  gener- 
ally matters  of  local  interest,  and  benefit, 
and  not  of  general  Interest  or  benefit;  and 
that,  while  the  highways  belong  to  the  pub- 
lic, they  are  seldom  paid  for  by  the  whole 
public  or  state,  but  by  some  subdivision, 
such  as  a  county,  township,  dty,  or  district, 
and  our  laws  are  framed  upon  such  theory. 
In  cities,  Eq>eciaUy,  It  is  common  for  these 
proceedings  to  be  Instigated  by  those  having 
lands  to  improve  or  bring  into  market;  and 
we  doubt  the  intention  of  the  legislature  to 
impose  upon  the  Inhabitants  of  the  entire 
city  of  Detroit  tbe  burden  of  paying  Judg- 
ments already  rendered  in  these  cases.  Sec- 
tion 1  ot  Act  No.  467  is  pointed  in  its  re- 
quirement that  the  proceedings  which  the 
city  shall  institute  and  prosecute  for  the 
purpose  of  taking  property  for  the  use  of  tbe 
public  shall  be  held  and  prosecuted  under 
the  provisions  of  this  act  and  no  other;  and, 
to  the  extent  of  relieving  tbe  public  where 
the  land  has  not  been  taken,  we  have  held 
that  the  former  act  could  net  apply,  it  being 
plainly  prohibited.  But  where  the  land  has 
been  taken,— L  e.  condemned,— there  Is  noth- 
ing in  tbe  later  law  that  indicates  an  Inten- 
tion to  annul  the  judgment,  even  if  tbe  legis- 
lature could  lawfully  do  so;  nor  is  there  any 
indication  of  an  intention  to  impose  the  bur- ' 
den  upon  the  city  or  state.  On  the  contrary, 
section  2  indicates  that  it  is  still  tbe  policy 
to  permit  local  assessments. 

We  think  that  the  assessment  may  yet  be 
made  in  conformity  to  the  general  act,  as 
that  is  not  inctxisistent  with  the  provisions 
of  the  later  act  The  writ  will  therefore  Is- 
sue requiring  the  respondent  to  pay  the 
amount  of  such  award,  or,  If  the  necessary 
funds  have  not  been  provided,  to  take  the 
necessary  measures  to  levy,  collect,  and  pay 
the  sama 

LONG.  C.  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


MARQUETTE  OPERA-HOUSE  BLDO.  CO. 
T.  WILSON  et  aL 

(Supreme  Court  of  Michigan.     May  12,  1806.) 

AOTIOH    AGAIHST    BoaBTT— DE»Ba8K8-DlM>H*.BO» 
OF   SURETT. 

l.In  an  action  on  a  bond  «>»»tej»l  *»  • 
building  contract,  the  suretieB,  who  are  alone 
served,  may  show,  under  a  Pl^a  of  the  Beneral 
isnse,  that  plaintiff  has   money  in  his  hands 
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due  to  the  raindpal,  aaffident  in  amovnt  to  aat- 
'iBfj  plaintiff's  demand. 

2.  The  amonnt  due  the  principal  for  extra 
work  cannot  be  applied  on  the  claim,  where  the 
obligation  to  pay  for  snch  extras  did  not  arise 
till  the  architect  had  giTen  an  estimate  there- 
for, and  this  is  not  shown. 

3.  Where  a  Iwnd  collateral  to  a  building 
contract  is  conditioned  that  the  principal  will 
pay  for  all  labor  and  material  used  in  the  con- 
struction of  the  building,  so  as  to  deliver  the 
same  free  from  any  liens,  and  hold  plaintiff  free 
from  any  obligations  therefor,  the  sureties  can- 
not be  charged  with  payments  made  by  plain- 
tiff on  the  debts  of  the  principal  for  labor  and 
materials  after  such  demands  had  ceased  to  be 
liens  on  the  property. 

Brror  to  clreolt  conrt,  Marquette  coirnty; 
John  W.  Stone,  Judge. 

Action  t^  the  Marquette  Opera-House  Bldg. 
Company  against  Robert  J.  Wilson  and  oth- 
ers on  a  bond  collateral  to  a  bnildlng  contract 
From  a  judgment  for  plaintiff,  defendant 
sureties  (the  principals  not  being  serred)  ap- 
peal.    Reversed. 

The  plaintiff,  in  August,  1S90,  entered  into 
a  contract  with  the  defendants  Wilson  & 
Moore  for  the  construction  by  Wilson  & 
Moore  for  plaintiff  of  a  block  In  the  city  of 
Marquette,  according  to  the  plans  and  speci- 
llcaUons  prepared  by  D.  Fred  Carlton,  archi- 
tect The  provisions  of  the  contract  which 
have  a  bearing  on  the  question  involved  are 
as  follows:  "Should  any  alteration  be  requir- 
ed In  the  work  shown  or  described  in  the 
drawings  or  specifications,  a  fair  and  reason- 
able valuation  of  the  work  added  or  omitted 
shall  be  made  by  the  architect,  and  the  sum 
herein  agreed  to  be  paid  for  the  work  ac- 
cording to  the  original  specifications  shall  be 
increased  or  diminished  accordingly,  as  the 
'  case  may  be."  ''Should  the  contractor  at  any 
time  refuse  or  neglect  to  supply  a  sufiiciency 
of  properly  skilled  workmen,  or  of  materials 
of  the  proper  quality,  or  fall  In  any  respect 
to  prosecute  the  work  with  promptness  and 
diligence,  or  faU  in  the  performance  of  any 
of  the  agreements  on  their  part  herein  con- 
tained, such  refusal,  neglect,  or  failure  being 
certified  to  by  the  architect,  the  owner  shall 
be  at  liberty,  after  three  days'  written  notice 
to  the  contractor,  to  provide  any  such  labor 
or  materials,  and  to  deduct  the  cost  thereof 
from  any  money  then  due,  or  thereafter  to 
become  due,  to  the  contractors  under  this 
contract"  "It  Is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to 
be  paid  by  the  owners  to  the  contractors  for 
said  work  and  materials  shall  be  forty-fire 
thousand  dollars,  sabject  to  additions  and  de- 
ductions on  account  of  alterations  as  hereto- 
fore provided;  and  that  snch  sum  shall  be 
paid  In  current  ftmds  by  the  owners  to  the 
contractors,  in  Installments  as  follows:  A 
monthly  payment  on  estimates  to  be  given 
by  the  architect,  fifteen  per  cent  to  be  de- 
ducted from  each  estimate  until  final  cer^ 
tificate  of  completion  is  given  by  the  archi- 
tect, when  all  back  percentages  are  to  be  In- 
cluded.    And  it  is  further  mutually  agreed 


between  the  parties  that  tlie  owners  b»Jt 
the  right  to  furnish  different  materials  for 
said  building  at  the  regular  market  price  u 
they  may  see  fit,  and  such  furnishings  or  nu- 
terial  shall  be  considered  as  cash  value  lo 
making  estimates  of  work  by  the  arcliitect, 
and  as  payment  upon  the  same,  it  being  un- 
derstood  that    the   final   payment  shall  b« 
made  within  thirty  days  after  the  contnct 
is  completely  flidshed;   provided  that  in  eacb 
of  the  said  cases  the  architect  shall  certify 
in  writing  that  the  work  upon  the  perform- 
ance of  which  the  payment  is  to  become  due 
has  been  done  to  bis  satisfaction;  and  pro- 
vided, further,  that  before  each  payment.  If 
required,  the  contractors  stiall  give  the  arcbl-  1 
tect  good   and  sufficient  evidence  that  the  j 
premises  are  free  from  all  liens  and  clainu 
chargeable  to  the  said  contractors;  and,  tm- 
ther,  that  if,  at  any  time,  there  be  any  liens 
or  daimb  for  which  the  owners  of  the  Siiid 
premises  might  be  held  liable,  and  wliicb 
would  be  chargeable  to  said  contractors,  the 
owners  shall  have  the  right  to  retain  cm  o( 
any  payment  then  due,  or  thereafter  to  be- 
come due,  an  amount  sufficient  to  completely 
indemnify  them  against  such  lien  or  claim, 
until  the  same  shall  have  been  effectually  dli- 
cnarged    or    canceled.     And,    should   tiieit 
prove  to  be  any  snch  claim  after  all  pay- 
ments are  made,  the  contractors  shall  refund 
to  the  owners  all  money  that  the  latter  max 
be  compelled  to  pay  in  discharging  liens  os 
said    premises,    made    obligatory    in   coD8^ 
quence   of   said   default"     As   security  for 
the  performance  of  this  oontiact,  the  defend- 
ants WUson  &  Moore,  as  principals,  and  the 
contesting  defendants,  as  sareties,  executed 
a  bond,   reciting  the  execution  of  the  con- 
tract, and  with  further  recitals  and  condi- 
tions as  follows:     "And  whereas,  it  is  agreed 
in  the  said  contract  that  the  said  Wilson  and 
Moore  shall  build  the  said  block  according 
to  the  said  contract,  for  the  sum  of  forty- 
five  thousand  dollars,  and  are  also  to  deliver 
the  said  building  free  from  all  liens  and  in- 
cumbrances for  labor  or  material  used  in 
the  erection  of  the  same:    The  conditions  of 
this  obligation  are  such  that  the  said  Wilson 
and  Moore  shall  pay  for  all  the  labor  and 
material  used  in  the  erection  of  the  said 
block,  and  hold  the  Marquette  Opera-House 
Building  Company  free  from  all  obligations 
therefor;   and  If  the  said  Wilson  and  Moore 
shall  so  pay  up  all  the  said  obligations  (or 
labor  and  material  f umished  before  the  conh 
pletion  of  the  said  block  the  first  day  of  July. 
1881,  and  shall,  from  time  to  time,  save  tbe 
said  Marquette  Opera-House  Building  Com- 
pany harmless  from  any  obligations  for  sucli 
labor  and  material  or  annoyance  to  the  sane, 
this  obligation  shaU  be  void,"  etc    The  de^ 
latation    avers    that,    to    enable    Wilson  ft 
Moore  to  obtain  material  for  the  building- 
the  plaintiff,  on  the  1st  of  March,  1881.  at 
Wilson  &  Moore's  request,  did  promise  to  pay 
to  Bice,  Pendill  8c  Co.  the  sum  of  $a595.51. 
and  subsequently  paid  the  same,  and  that 
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WQboii  &  Moore  luid  not  paid  the  same,  and 
trerg  that  It  la  a  breach  of  the  bond.  The 
plea  waa  the  general  Issue. 
On  tbe  trial,  the  plaintiff  showed  that  Wil- 
MD  &  Moore  contracted  with  Bice,  PendlU  & 
Co.  (or  material,  but  that,  after  furnishing  a 
small  portion  thereof.  Bice,  Pendlll  &  Co.  re- 
fused to  deliver  any  more,  unless  the  plain- 
tiff wonld  become  responsible  for  the  pay; 
and  therenprni.  In  order  to  Induce  Bice,  Pen- 
dill  &  Co.  to  continue  the  delivery  of  said  ma- 
terials, plaintiff  agreed  to  become  resiKinslble 
tberefor,  and  that  estimates  therefor  should 
be  made  by  the  architect,  and  the  amount 
thereof  be  paid  directly  to  them  by  the  plain- 
tiff, instead  of  paying  through  the  hands  of 
Wilson  &  Moore.  Up  to  the  time  of  this  ar- 
raEgement  with  Bice,  Pendlll  &  Co.,  AprU  2, 
1S91,  there  had  been  paid  to  Wilson  &  Moore, 
on  the  contract,  $20,495.50,  leaving  unpaid 
ahoQt  $16,000  of  the  contract  price  If  Wilson 
&  Moore  were  charged  at  that  date  with  tbe 
amannt  of  Bice,  Pendlll  &  Co.'s  bill,  subse- 
quently paid.  The  plaintiff  offered  evidence  of 
lubeequent  payments,  made  on  estimates,  to 
Iiayees  named  in  the  orders  drawn  by  Wilson 
k  Moore.  The  defendants  offered  to  show, 
u  matter  of  defense:  (1)  That  additional  ma- 
terial waa  furnished  by  Wilson  &  Moore, 
amoanting  to  about  $1,800;  (2)  that  the  pby- 
ments  made  on  the  orders  given  subsequently 
to  April  2d,  were  made  upon  claims  for  labor 
ud  material  which  had  ceased  to  be  poten- 
tial liens  at  the  time;  and  that,  therefore.  If 
plaintiffs  were  justilied  In  assuming  the  claim 
of  Bice,  PendlU  &  Co.,  it  had  It  in  its  power 
to  pay  the  same  out  of  the  funds  in  its  hands, 
and  voluntarily  paid  the  same  on  claims  on 
which  It  was  not  liable;  and  (3)  that  the 
plaintur  had  failed  to  withhold  15  per  cent 
of  the  contract  price  from  the  contractors,— 
and  contended  that,  by  this  neglect,  the  sure- 
ties were  discharged.  The  learned  drcolt 
ludge,  while  expressing  a  doubt  as  to  his  con- 
cluilons,  and  with  the  purpose  of  presenting 
a  record  upon  which  these  questions  could  be 
ni^  and  passed  upon  by  this  court,  held 
■hat  the  first  defense  was  inadmisBlble  under 
the  pleadings,  and  that,  as  to  the  second  de- 
fense, the  defendant's  nndertakhig  was  abso- 
lute to  pay  the  workmen,  and  for  material, 
and  therefore  tlw  plaintiff  liad  the  right  to 
Diake  payments  for  any  labor  or  material 
which  went  into  the  building,  and  might  re- 
>wet  for  such  payment  in  an  action  on  the 
bond. 

E.  J.  Mapes  and  W.  S.  Hill,  for  appellants. 
Ball  k  Ball,  for  appellee. 

MONTGOMBRT,  J.  (after  stating  the  facts). 
We  think  the  defendants  were  entitled  to 
»kow,  under  a  plea  of  the  general  issue,  that 
tlie  plaintiff  had  money  in  its  hands,  due  to 
Wilson  &  Moore  nnder  the  contract,  which 
va«  equal  to  the  anwunt  which  It  required  to 
m  to  Bice,  PendUl  &  Co.  Indeed,  tbe  dr- 
cnit  jodge  so  held,  and  applied  a  balance 


which  was  admittedly  due  nnder  the  claim, 
but  held  that  the  amount  due  Wilson  & 
Moore  for  extra  work  could  not  be  so  applied, 
for  the  reason  that  the  obligation  to  pay  for 
these  extras  arose  only  after  the  architect  had 
given  an  estimate  therefor,  and  that  this  was 
not  shown;  tliat  the  defendant's  cause  of 
complaint,  if  any,  was  the  failure  of  the 
architect  to  give  estimates;  and  that  this 
breach  of  contract,  if  any  such  existed, 
should  have  been  set  up  in  the  pleadings. 
We  think  there  was  no  error  in  this  ruling. 
Had  Wilson  &  Moore  brought  suit  on  the  con- 
tract. It  would  have  been  necessary  to  aver 
this  breach  and  we  think  on  tills  Issue  the 
plaintiff  should  have  had  notice  of  it  No  of- 
ter  was  made  to  amend.  Had  there  been,  there 
to  no  doubt  an  amendment  would  have  been 
permitted. 

The  second  question  raised  depends  upon 
the  construction  placed  upon  the  bond.  On 
the  part  of  the  plaintiff  it  is  contended 'that 
the  bond  should  be  construed  as  an  absolute 
engagement  to  pay  for  labor  atid  material, 
and  that  it  follows  that,  on  a  failure  of  Wil- 
son &  Moore  to  do  so,  the  plaintiff  had  the 
right  to  make  payment,  and  charge  it  to  Wil- 
son &  Moore,  and  recover  of  the  sureties  on 
the  bond.  The  defendants,  on  the  other  hand, 
while  apparently  conceding  that,  as  to  any 
claim  which  had  become  a  Hen  upon  the 
property,  the  plaintiff  might  take  this  course, 
contend  that  as  to  such  demands,  not  consti- 
tuting liens,  and  particularly  as  to  demands 
which,  because  of  the  lapse  of  time,  had  ceas- 
ed to  be  liens,  and  were  beyond  the  possibili- 
ty of  becominc  liens,  the  plaintiff  had  no  such 
right;  that  the  condition  of  the  bond  as  lim- 
ited by  the  recital  was  not  so  broad  as  to 
obligate  the  surety  to  the  actual  payment  of 
all  cUilms  for  material  and  labor,  but  only  to 
payment  for  such  as  were  or  might  become 
liens.  The  plaintiff  relies  upon  E^napp  v. 
Swaney,  6G  Mich.  845,  23  N.  W.  162.  That 
case  was  mandamus  to  compel  the  allowance 
by  the  building  committee  of  the  board  of  su- 
pervisors of  a  claim  for  building  a  courthouse. 
The  relator  stood  in  the  shoes  of  the  contract- 
or, and  the  contract  tmder  which  they  were 
operating  provided  that  the  payments  were  to 
be  made  on  estimates,  but  that  as  a  condition 
to  such  payment,  it  should  appear  that  there 
was  no  legal  or  lawful  claim  against  the  con- 
tractor in  any  manner  from  any  source  what- 
ever. The  cases  cited  from  Nebraska  have 
followed  Knapp  v.  Swaney,  but  do  not  give 
much  aid  in  the  construction  of  the  Instm- 
ment  under  consideration.  It  is  to  be  noted 
that.  In  the  contract  between  plaintiff  and 
Wilson  &  Moore,  the  latter  only  undertook  to 
deliver  the  building  clear  of  Hens,  not  to  pay 
their  debts  for  which  liens  did  not  exist 
Presumptively,  the  bond  executed,  as  the  dec- 
laration aveia,  "in  consideration  of  the  execu- 
tion of  the  contract,"  was  Intended  to  insure 
the  performance  of  some  duty  Imposed  by  the 
contract  upon  the  principals,  Wilson  &  Moore. 
The  bond  recites  the  execution  of  the  contract, 
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the  obligation  of  Wilson  &  Moore  to  construct 
the  building,  and  deliver  the  said  building 
free  from  any  liens  or  incumbrances  for  labor 
or  material  used  in  the  construction  of  the 
same.  The  condition  is  to  pay  for  all  labor 
or  material  used  in  the  erection  of  the  said 
building,  and  hold  the  said  Marquette  Opera- 
House  Building  Company  free  from  any  ob- 
ligations therefor.  Is  not  this  obligation  met 
by  paying  such  of  the  demands  for  labor  and 
material  as  the  opera-house  comi>any  is  sub- 
ject to  be  made  liable  for,  If  not  met  by  the 
builders,  or  was  it  the  Intention,  as  expressed 
in  this  condition,  to  enlarge  the  obligation  of 
Wilson  &  Moore,  as  expressed  in  the  contract, 
and  as  contained  in  the  recital  of  the  bond? 
We  think  the  former  the  true  construction. 
It  is  well  settled  that  the  general  words  in  the 
condition  of  any  bond  may  be  restricted  by  a 
particular  recital.  As  was  said  by  Lord  El- 
lenborough  in  Payler  t.  Homersham,  4  Maule 
&  B.  423:  "Common  sense  requires  that  it 
should  be  so,  and,  in  order  to  construe  any  in- 
strument truly,  you  must  have  reference  to 
all  its  parts,  and  most  especially  to  the  partic- 
ular .words  to  it"  In  Bell  V.  Bruen,  1  Ho^. 
184,  it  was  said:  "The  general  rule  is  well 
settled,  in  controversies  arising  on  the  con- 
struction of  bonds  conditioned  for  the  per- 
formance of  duties,  preceded  by  recitals,  that, 
where  the  underti^ng  is  general,  it  shall  t>e 
restrained,  and  its  obligatory  force  limited 
within  the  recitals."  See  Sanger  v.  Baum- 
berger,  51  Wis.  592,  8  N.  W.  421.  Under  this 
construction,  the  plaintiff  had  the  right  to 
protect  itself  by  payment  of  aiiy  claims  which 
were  at  the  time  liens,  and  upon  which  Wil- 
son &  Moore,  were  in  default,  or  to  pay  any 
claims  which  might  mature  into  liens,  and 
upon  which  they  were  in  default  But  we 
thlul£  it  was  not  within  the  contemplation  of 
the  parties  that  the  plaintiff  would  be  at  lib- 
erty to  make  payments  upon  debts  of  Wilson 
&  Moore  for  labor  and  material  after  such  de- 
mands had  ceased  to  be  liens  upon  the  proper- 
ty, and  charge  the  sureties  thereon. 

The  parties  are  not  agreed  upon  the  ques- 
tion of  fact  as  to  whether  the  plaintiff  failed 
to  retain  the  15  per  cent,  provided  in  the  con- 
tract. If,  in  fact,  the  plaintiff  failed  to  retain 
this  much  out  of  the  estimates,  and  the  pay- 
ments made  were  voluntary,— that  is,  made 
upon  claims  which  were  not  and  could  not  be- 
come liens,— the  obligation  of  the  sureties 
would  be  reduced  pro  tanto.  Warre  v.  Cal- 
vert, 7  Adol.  &  El.  143;  Bragg  v.  Shaln,  49 
Cat  131;  St.  Mary's  College  v.  Meagher  (Ky.) 
11  S.  W.  608.  The  Judgment  will  be  revers- 
ed, and  a  new  trial  ordered.  The  other  Jus- 
tices concurred. 


VINING  et  al.  v.  MILLAR  et  al. 

(Supreme  Court  %,t  Michigan.     May  12,  1896.) 

Cbattbl  Moktoaoes— Prioritt  or  Libxs. 

A  chattel  mortgage  was  given  plaintiffs 

In  Michigan,  by  L.,  on  his  half  interest  in  three 


tiorsea,  the  other  half  interest  in  two  of  wbicb 

was  owned  by  plaintiffs.  An  arrangement  be- 
tween plaintiffs  i.nd  L.  for  racing  them  on 
shares  was  made,  and  they  were  taken  into 
Canada;  plaintiffs  giving  a  bond  tor  their  re- 
turn to  the  United  States  witiiin  TO  days. 
While  they  were  in  Canada,  L.  gave  a  mort- 
gage on  the  horses  to  defendant,  who,  with  the 
consent  of  L.,  put  them  in  the  care  of  an  hotel 
keeper,  at  the  race  track,  to  hold  poBsession  of 
for  him.  L.  having  abandoned  tlie  horses, 
plaintiffs  got  them  of  the  hotel  keeper,  who  said 
nothing  of  defendant's  claim.  Held,  that  de- 
fendant's mortgage  had  priority,  he  having  been 
a  mortgagee  in  possession  when  plaintiffs  took. 
the  horses  from  the  hotel  keeper.  Grant,  J., 
dissenting. 

Error  to  circuit  court,  Wayne  county;  WU- 
lard  M.  LilUbridge,  Judge. 

Action  by  James  B.  Vining  and  Donald 
Ferguson  against  Charles  MUlar  and  others. 
Judgment  for  plaintiffs.  Defendwits  bring 
error.    Reversed. 

Moore  &  Moore,  for  appellantB.  Brooke  & 
Spalding,  for  appelleea 

GRANT,  3.  (dissenting).  The  following- 
statement  of  facta  is  taken  from  the  brief  In 
behalf  of  the  plaintiffs,  and  is  correct  "On 
October  11th,  the  plaintiffs,  who  were  resi- 
dents of  Canada,  advanced  to  one  Qeorge- 
Leroy,  a  resident  of  Illlnola,  at  Detrcrit, 
Michigan,  $1,600,  and  took  from  him  a  chat- 
tel mortgage  covering  a  one-half  interest  In 
three  trotting  horses,  which  Interest  wa? 
then  owned  by  Leroy.  The  other  one-hair 
interest  In  two  of  the  horses  was  owned  by 
the  plaintiffs,  and  in  the  third  horse  by  an- 
other person,  not  a  party  to  this  suit  The 
plaintiffs  and  Leroy,  at  or  al>out  the  execu- 
tion of  the  mortgage,  agreed  that  these- 
horses  should  be  raced  on  Joint  account  dur- 
ing the  winter  of  1892  and  the  racing  season, 
of  1893,  the  winter  racing  to  be  in  the  South- 
em  United  States;  the  plaintiff  Vining  to- 
manage  the  horses,  making  all  conti-acts 
and  entries,  collecting  the  moneys,  and  doing 
all  the  business,  Leroy  to  do  the  driving,  and 
the  money  for  expenses  to  be  furnished  by 
the  plaintiffs,  the  profits  and  losses  of  the 
racing  to  be  equaUy  shared  among  the  three. 
This  arrangement  was  not  to  affect  the 
property  rights  of  the  several  parties  in  the 
horses.  At  the  time  of  the  execution  of  the 
mortgage.  It  was  contemplated  by  the  par- 
ties that  the  horses  should  be  taken  out  of 
the  state,  and  they  were  then  on  board  the 
cars  In  Detroit  for  shipment  South,  and  went 
out  of  the  state  in  the  afternoon  of  the  same- 
day.  After  racing  the  horses  In  the  South- 
ern states  through  the  winter  and  spring, 
they  were  shipped  back  from  the  South  to- 
London,  Canada,  on  May  4,  1893,  and  passed 
through  Detroit  in  transit  for  London,  where 
they  arrived  on  May  8th.  In  order  to  get 
them  Into  Canada,  the  plaintiff  Vining  gave 
a  Ixind  in  the  sum  of  $10,000,  conditioned  to 
return  them  to  the  United  States  within  70- 
days.  The  racing  of  the  horses  was  con- 
tinued In  (Canada  under  the  same  arrange- 
ment;  but  Vining  fell  sick,  and  was  unable 
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10  remain  with  the  horses  personally.  The 
Iiorses  were  raced  at  variouB  places  in  Can- 
ada, and  finally  at  Toronto,  at  a  race  meet- 
ing beginning  aJjout  the  3d  of  July.  The 
plaintiff  Ferguson  attended  at  these  races, 
and  instructed  Leroy  to  ship  the  horses  on 
July  10t)i  to  Detroit,  where  they  were  next 
to  race,  and  left  him  to  do  so.  Instead  of 
shipping  the  horses,  Leroy  disappeared;  and, 
tiie  plaintitTs  learning  from  one  Stilson,  the 
assistant  driver,  who  was  in  their  employ, 
that  Leroy  had  gone,  Ferguson  again  went 
to  Toronto,  and  on  Saturday,  July  15th  (the 
period  within  which  the  horses  were  to  be 
returned  according  to  the  condition  of  the 
bond  being  nearly  up),  shipped  them  back 
to  Detroit,  where  Vining  tools  charge  of 
them.  It  appears  that  the  horses,  before 
coming  to  Toronto,  were  In  Tllsonburg, 
which  is  about  100  miles .  distant,  and 
in  another  county.  Leroy  had  gone  ahead 
to  Toronto,  and  there  met  the  defendant 
Millar  on  June  30th,  and  represented  to  him 
that  he  had  these  horses  at  Tilsonburg,  and 
wanted  to  get  them  down  to  Toronto  for  the 
races,  and  wanted  to  borrow  of  Millar  mon- 
ey to  pay  to  bring  and  to  keep  them  in  To- 
ronto daring  the  races.  Millar  gave  him 
some  money  then,  and  agreed  to  make  fur- 
ther advances,  taking  a  mortgage  on  the 
horses  as  security.  This  mortgage  Millar 
filed  in  the  county  clerk's  office  in  Toronto 
on  July  5,  1893.  Defendant  testifies  that  on 
July  8th,  with  Leroy's  consent,  he  put  the 
horses  in  the  care  of  one  Biggs,  the  keeper 
of  an  hotel  at  the  race  track,  to  hold  posses- 
sion for  him.  At  the  time  when  Ferguson 
returned  to  Toronto,  after  Leroy's  disappear- 
ance, be  foimd  the  horses  In  the  possession 
of  Stilson,  the  plaintiffs'  assistant  driver,  at 
the  stable  of  Biggs;  saw  Biggs,  and  paid 
him  all  his  charges  for  feeding  the  men  and 
horses,  and  told  him  he  was  going  to  ship 
the  horses.  Biggs  made  no  claim  of  posses- 
sion, and  Ferguson  learned  nothing  about 
Millar  or  his  mortgage.  On  Monday,  the 
17th  of  July,  when  the  horses  arrived  in 
Detroit,  where  they  were  to  race,  the  plain- 
tiffs reeorded  their  mortgage;  and,  on  the 
following  day,  the  defoidant  Millar  came  to 
Detroit,  and  had  the  defendant  Fox,  who  is 
a  constable,  seize  the  horses  under  his  chat- 
tel mortgage.  The  plaintiffs,  to  whom  this 
act  was  the  first  notice  of  Millar's  mortgage, 
demanded  the  return  of  the  property,  and, 
on  its  being  refused,  brought  this  action  of 
replevin,  upon  the  trial  of  which  a  verdict 
was  directed  In  their  favor." 

The  principal  question  In  the  case  Is  wheth- 
er the  defendant  Millar's  mortgage  has  pref- 
erence over  that  of  the  plaintiffs,  which  was 
prior  in  dat&  The  question  is  not  new  in 
this  conrt  The  principle  governing  it  has 
btsn  discussed  and  determined  In  the  follow- 
ing cases:  Montgomery  v.  Wight,  8  Mich. 
143:  Boydson  v.  Goodrich,  49  Mich.  65,  12 
N.  W.  913;  Corbett  v.  Uttlefleld,  84  Mich.  30, 
47  N.  W.  681.     In  all  these  cases   It  was 


held  that  chattel  mortgage  laws  have  no 
force  beyond  the  Jurisdiction  of  the  sover- 
eignty enacting  them,  and  that  the  notices, 
which  the  record  of  them  Is  designed  to  give,, 
have  no  extraterritorial  force.  The  reason- 
ing of  Justice  Campbell  in  Montgomery  v. 
Wight  Is  exhaustive  and  conclusive.  It  was 
followed  in  the  other  opinions.  It  may  be 
conceded  that  the  defendant  Millar  has  a  lien 
valid  in  Canada,  and  that  plaintiffs  have  a 
Uen  valid  in  Michigan.  The  parties,  there- 
fore, have  no  other  or  different  rights  than 
they  would  have  if  there  was  no  law  in  ei- 
ther cotmtry  providing  for  recording  mort- 
gages, and  declaring  the  effect  of  such  rec- 
ord. It  is  sought  to  distlngolsh  this  case- 
from  the  above,  upon  the  claim  that  Millar 
had  reduced  the  property  to  possession  in 
Canada,  and  that  it  was  illegally  and  sur- 
reptitiously taken  from  him.  In  the  cases 
above  cited,  the  property  was  left  in  the  con- 
trol of  the  mortgagor;  and  in  Corbett  v. 
Llttlefleld  it  was  held  that  the  attachment 
lien  in  this  state  prevailed,  although  the 
property  was  removed  from  the  state  of  Kan- 
sas withoat  the  knowledge  or  consent  of  the 
mortgagee.  The  dlfflculty  with  the  defend- 
ant's contention  Is  that  the  facts  do  not  sup- 
port It  There  was  no  actual  or  visible 
change  of  possession.  The  horses  were  at 
Mr.  Biggs'  hotel,  and  In  his  possession,  at 
the  time  defendant  claims  possession  was 
given  to  Mr.  Biggs  for  him.  This  possession 
was  only  that  of  an  hotel  keeper  in  charge 
of  the  property  of  his  guest.  Millar  testifies: 
"I  went  to  the  hotel  man  In  whose  posses- 
sion these  horses  were,  and  I  said  to  the 
hotel  man,  'These  horses  remain  as  between 
you  and  me,  •  •  *  and  you  are  to  keep 
them  for  me.' "  Flalntiffs  were  under  a 
heavy  bond  to  return  the  horses  to  the  Unit- 
ed States  within  a  specified  time,  which  had 
nearly  expired.  Leroy  had  been  instructed 
to  ship  them  to  Detroit.  Ue  failed  to  do  so. 
By  telegram,  plaintiffs  ascertained  that  Le- 
roy had  left  Plaintiff  Ferguson  then  went 
to  Toronto,  and  found  the  horses  in  the  caro 
and  control  of  their  employ^  Stilson,  at  the 
public  stable  of  Mr.  Biggs.  He  paid  Mr. 
Biggs  all  he  claimed  for  their  care  and  keep- 
ing, and  told  him  he  was  going  to  ship  them. 
Biggs  made  no  claim  to  their  possession,  or 
Informed  him  that  Millar  had,  or  claimed  to 
have,  a  lien.  Neither  Stilson  nor  any  other 
of  the  plaintiffs'  employes  are  shown  to  have 
had  any  knowledge  of  the  arrangement  be- 
tween defendant  and  Mr.  Leroy.  Neither 
was  there  anything  to  indicate  any  change 
of  possession  or  the  existence  of  any  lien. 
Under  such  circumstances,  the  plaintiffs  were 
rightfully  in  the  possession  of  their  property, 
and  their  rights  must  be  determined  with- 
out regard  to  any  arrangement  between  de 
fendant.  Biggs,  and  Leroy.  The  horses  wer» 
therefore  lawfully  In  Michigan,  and  in  th<- 
possesslon  of  the  plaintiffs,  as  mortgagees 
and  part  owners,  with  their  chattel  mort- 
gage on  file  in  the  city,  where  the  property 
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was  then  located,  and  without  any  knowl- 
edge of  the  defendant's  mortgage.  The  ques- 
tion presented  by  the  brlefis  Is  one  exclusive- 
ly of  the  prlorll7  of  Hens.  The  case,  there- 
fore, comes  directly  within  those  above  cited, 
and  the  Instruction  of  the  court  was  correct. 
In  view  of  this  disposal  of  the  case,  the  other 
questions  raised  become  Immaterial.  Judg- 
ment should  be  affirmed. 

MONTGOMERY,  J.  Under  the  statement 
of  facts  by  Mr.  Justice  GRANT,  It  appear* 
that  defendant  Millar  had  taken  possession 
of  the  property,  and  placed  It  with  a  cus- 
todian (Biggs),  and  this  with  the  assent  of 
the  mortgagor.  The  property  was  not  de- 
tained by  the  custodian,  but,  as  his  agency 
was  a  special  one,  It  is  clear  that  he  exceed- 
ed his  authority  in  delivering  It  over  to,  or 
permitting  It  to  be  taken  by,  plaintiffs.  We 
have  then  a  case  In  which  the  mortgagee  in 
'Canada  has  taken  possession  of  mortgaged 
property,  and  In  which  the  mortgagor  has, 
without  bis  assent,  regained  possession, 
transported  the  property  to  Michigan,  and  a 
prior  lien  holder  has  asserted  a  lien  which, 
while  the  property  was  so  in  the  possession 
of  the  Canadian  mortgagee,  was  inferior  to 
the  Canadian  lien.  To  give  the  Michigan 
Jlen  priority  under  these  circumstances  is 
.certainly  to  go  a  step  further  than  this  court 
bas  yet  gona  In  the  cases  of  Montgomery 
\v.  Wight,  8  Mich.  143,  Boyden  v.  Goodrich, 
.49  Mich.  65,  12  N.  W.  913,  and  Corbett  v. 
Littlefleld,  84  Mich.  30,  47  N.  W.  581,  it  ap- 
j)ears  that  the  foreign  mortgagee  permitted 
the  mortgagor  to  retain  poeseasion.  In  Gor- 
,bett  V.  Littlefleld  it  was  said  distinctly  that 
the  mortgagee  had  it  In  his  power  to  protect 
himself  by  taking  possession  of  the  mort- 
gaged property.  It  can  hardly  be  said  that 
it  was  Intended  to  Imply  that  he  must.  In 
addition  to  taking  possession,  stand  guard 
over  the  property  constantly,  to  see  that  the 
mortgagors  do  not  take  it  out  of  his  posses- 
sion and  to  another  Jurisdiction.  If,  in  fact, 
Millar  was  Invested  with  possession,  it  is 
difficult  to  see  how  he  could  do  more  to  pro- 
tect himself,  unless  an  absolute  duty  does 
rest  upon  him  to  see  that  no  person  with  or 
without  right  Shan  take  it  beyond  the  juris- 
diction; and  I  cannot  understand  why  this 
duty  should  be  imposed  upon  a  mortgagee 
in  possession  any  more  than  it  Is  upon  an 
absolute  owner.  Without  regard  to  the  rec- 
ord of  the  mortgage  In  Canada,  it  was  good 
as  against  any  but  creditors  who  became 
such  after  the  mortgage  was  made  and  be- 
fore possession  was  taken,  or  prior  cred- 
itors who  had  acquired  a  lien  before  posses- 
sion was  taken  by  the  mortgagee.  Walte 
V.  Mathews,  50  Mich.  392,  16  N.  W.  624. 

Certainly,  plaintiff,  as  mortgagee,  under  a 
mortgage  executed  in  Michigan,  upon  prop- 
erty which  was,  by  their  direct  assent,  tak- 
en to  Ontario,  were  not  entitled  to  priority 
»ver  a  mortgage  given  in  Ontario,  and  un- 
der which  possession  was  given  to  the  mort- 


gagee. Can  it  be  said,  then,  that  because 
Biggs,  the  custodian,  did  not  withhold  tbe 
property  from  them,  and  because  they-  did 
not  in  fact  know  of  the  ^tle  acquired  by 
Millar  from  Leroy,  they  are  to  be  given  pri- 
ority for  this  reason?  I  cannot  understand 
how  they  could  occupy  any  better/  position 
then  a  purchaser  from  Leroy  could  occupy; 
and  it  the  mortgage  to  Millar  was  taken  by 
him  in  good  faith,  and  the  possession  'was 
actually  transferred  as  testified  to  by  blm, 
I  think  the  mortgage  as  to  Leroy's  half  in- 
terest in  the  horses  was  good,  and  entitled 
to  priority  over  plaintiffs.  Judgment  is  re- 
versed, and  a  new  trial  ordered. 

LONG,  C.  J.,  and  HOOKER  and  MOORE3, 
JJ.,  concurred  with  MONTGOMERY,  J, 


In  re  SANBORN'S  BSTATBI. 
(Supreme  Court  of  Michigan.     May  12,  1896.) 
Infants  —  GcAUDiAN  ad  Litem  —  Bxecutoks  akd 

AOMINISTKATORS— TeSTAMENTABT  TBUSTBBa 
— AOGODNTS— PbOBATB   PKAOTIOB. 

1.  The  failure  to  appoint  a  guardian  ad 
litem  for  intunt  legatees,  on  whose  behalf  ap- 
plication was  made  to  the  circuit  court  for 
leave  to  appeal  from  an  order  of  the  probate 
court  allowing  the  account  of  the  executor  of 
their  testator,  was  an  irregularity  which  could 
be  cured  by  the  appointment  of  a  guardian  tor 
tiiem  in  circuit  after  appeal  from  the  dedsioQ 
of  the  circuit  court  on  the  appeal  from  the  pro- 
bate court 

2.  The  question  whether  the  agreement  by 
which  legatees  couBented  to  the  allowance  of 
the  account  of  the  executor  of  their  testator  by 
the  probate  court  was  obtained  by  fraud,  could 
uut  properly  be  tried  on  the  accounting  of  the 
executor  in  the  circuit  court  on  appeal  from  the 
allowance  of  his  account  by  the  probate  court. 

3.  A  will  provided,  inter  alia,  that  on  the 
coming  of  age  of  testator's  youngest  child  the 
residue  of  the  estate  should  be  equally  divided 
into  shares,  the  iucome  of  each  one  of  which 
should  be  paid  to  his  wife  and  to  each  of  his 
children,  respecti  rely,  during  their  lives,  and 
that  on  the  death  of  any  of  them  the  priucipal 
share  of  the  deceased  should  vest  absolutely  in 
his  or  her  children.  Certain  persons  were  con- 
stituted executors  and  trustees  to  carry  out  the 
will,  who  annually  accounted  to  the  probate 
court,  without  attempting  to  distinguish  the 
trust  funds  from  the  general  funds  of  the  es- 
tate. Held  that,  before  such  persons  can  dis- 
charge themselves  of  their  offiaal  responsibility 
as  executors,  they  must  do  some  act  to  change 
the  character  of  their  holding,  and  show  that 
the  remaining  funds  are  safely  placed  where 
they  should  be  placed. 

Errw:  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Appeal  by  Mehitable  D.  Sanborn  and  oth- 
ers to  the  circuit  court  from  an  order  of  the 
probate  court  allowing  the  account  of  John 
P.  Sanborn,  surviving  executor  of  James  W. 
Sanborn,  deceased.  There  was  a  judgmeut 
vacating  the  allowance,  and  all  parties  bring 
error.    Reversed  with  direction. 

Following  are  the  provisions  of  the  will 
material  to  this  opinion,  viz.: 

"Fifth.  My  wife  and  children  shall  have 
their  reasonable  support  and  maintenance., 
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and  my  children  tbelr  education,  until  the 
youngest  of  my  children  shall  arriye  at  the 
age  of  twenty-one  (21)  yean,  ont  of  my  es- 
tate. Sixth.  W^en  the  youngest  of  my  chil- 
dren shall  arrive  at  the  age  of  twenty-one 
(21)  years,  then  all  the  rest,  residue,  and  re- 
mainder of  my  estate  shall  be  divided  Into 
four  shares.  In  case  my  wife  and  three  (3) 
children  are  then  living,  and,  if  all  are  not 
then  living,  then  into  so  many  shares  as 
there  may  be  survivors  of  them,  and  each  of 
them  shall,  during  the  terms  of  their  natural 
lives,  have  and  receive  the  interest  on  one  of 
said  shares;  and  in  case  of  the  death  of  any 
of  my  children,  they  leaving  children,  then 
the  children  last  mentioned  shall  have  and 
receive  the  share  npcm  which  his  or  their  fa- 
ther or  mother  was  drawing  the  interest,  to 
have  and  to  bold  the  same  forever.  And 
upMi  the  death  of  my  wife  the  shai«  herein 
set  apart  for  her  use  shall  be  divided  into  so 
;nany  parts  as  there  are  children  of  mine 
then  living,  and  the  interest  paid  to  such 
children  as  aforesaid,  and  the  principal  paid 
to  their  heirs  as  aforesaid.  Seventh.  I  here- 
by uMDinate  and  appoint  John  P.  Sanborn, 
of  Port  Huron,  and  Newell  Avery,  of  De- 
troit, to  be  the  executors  and  trustees  of 
this,  my  last  will  and  testament,  hereby  giv- 
ing to  them,  and  to  the  survivors  of  them, 
or,  in  case  of  the  death  of  both  of  them  prior 
to  the  full  completion  of  this  my  last  will, 
then  to  snch  person  as  may  be  duly  appoint- 
ed by  the  probate  court  of  St.  Clair  county, 
fall  and  complete  authority  to  carry  on  my 
business  as  to  them  may  seem  best;  to  sell, 
dispose  of,  and  convey  any  and  all  real  es- 
tate owned  by  me;  to  carry  on  or  settle  and 
dose  np  any  and  all  partnerships  in  which  I 
am  engaged;  to  carry  out  and  complete  aQ 
contracts  entered  into  by  me.  And  I  hereby 
direct  and  enjoin  it  upon  them  to  pay  the 
legacies  aforesaid  at  such  time  after  my  de- 
cease as  they  reasonably  can,  except  such 
as  for  the  payment  of  which  I  have  fl^ed  a 
certain  time;  and  I  further  enjoin  it  upon 
them  to  Diake  such  liberal  allowances  for 
the  snpi>ort  of  my  wife  and  family,  and  the 
education  of  my  children,  as  to  them  may 
»eem  best.  And  I  hereby  revoke  all  former 
wills  by  me  made." 

H.  W.  Stevens,  for  appellants  Mehitable  D. 
Sinbom  and  Fred  T>.  Sanborn.  P.  H.  Phil- 
lips (B5.  P.  Bacon,  of  counsel),  for  appellants 
Botsford.  Henry  M.  Duflield  (N.  E.  Thomas 
and  A.  R.  Avery,  of  counsel),  for  appellant 
John  P.  Sanbom. 

MONTOOMBRY,  J.  On  the  7th  day  of 
April,  1891,  the  probate  court  for  St  Clair 
coanty  made  an  order  allowing  the  final  ac- 
count of  John  P.  Sanborn,  surviving  execu- 
tor. By  an  order  of  the  circuit  court  which 
was  ander  review  In  Sanbom  v.  Mitchell,  94 
Mich.  S19,  54  N.  W.  295,  leave  was  given  to 
ibe  legatees  named  In  the  will  to  appeal 
fnun  this  order.  An  appeal  was  taken  by 
v,67N.W.no.2— -9 


Mehitable  D.  Sanbom  and  Frederick  D.  San- 
bom on  their  own  behalf,  and  on  behalf  of 
William  H.  Sanbom,  an  incompetent  person, 
and  Elizabeth  A.  Botsford  and  Mabel  San- 
ford  Botsford,  infants.  The  case  was  trans- 
ferred to  the  circuit  court  of  Wayne  county, 
and  on  the  trial  of  the  issue  the  (Circuit 
jndge  held  that  under  the  terms  of  the  will 
of  James  W.  Sanbom,  as  to  the  transac- 
tion inv<aved  In  the  final  account,  John  P. 
Sanborn  was  acting  as  a  trustee,  and  not  as 
executor,  and  was  not  bound  to  account  to 
the  probate  court,  and  refused  to  enter  upon 
a  hearing  of  the  account,  and  vacated  and 
set  aside  the  proceedings  in  the  probate 
court  allowing  the  account,  for  the  reason 
that  the  accounting  should  b'e  had  in  equity. 
Each  party  has  sued  out  a  writ  of  error. 
John  P.  Sanbom  contends  that  the  Infant 
Botsford  children  were  not  parties  to  the 
appeal,  and  that  the  appellants  Mehitable  D. 
Sanbom  and  Frederick  D.  Sanborn  are  bound 
by  agreement  that  the  account  should  be  al- 
lowed, as  it  was,  by  the  probate  court,  and 
that,  therefore,  the  order  should  not  be  set 
aside  on  their  appeal,  but  that  the  order  of 
the  circuit  court  should  have  been  for  a  dis- 
missal of  the  appeal.  The  legatees  contend 
that  the  agreement  by  which  they  assented 
to  the  allowance  of  the  account  by  the  pro- 
bate court  was  obtained  by  fraud,  and  that 
the  allowance  of  the  appeal  from  the  pro- 
bate court,  made  after  a  showing  on  this 
subject,  together  with  the  decision  of  this 
court  in  Sanbom  v.  Mitchell,  refusing  to  dis- 
turb the  order,  concludes  the  parties,  and 
that  the  minor  children  are  before  the  court, 
though  informally;  and,  on  their  own  ap- 
peal, the  legatees  assert  that  under  the  will 
the  powers  conferred  on  John  D.  Sanbom 
were  executorial,  and  that  he  was  not  a  trus- 
tee, except  as  executor,  and  furthermore  that 
if,  under  the  terms  of  the  wni,  it  be  held  that 
certain  of  the  duties  which  he  may  be  or  has 
been  called  upon  to  exercise  are  those  of  a 
trustee,  yet  until  there  has  been  an  account- 
ing in  the  probate  court,  in  which  he  has 
charged  himself  as  trustee,  and  has  set  apart 
the  funds  received  by  himself  as  executor  to 
himself  as  trustee,  the  probate  court  has  ju- 
risdiction to  call  him  to  account 

1.  Application  for  leave  to  appeal  was 
made  as  well  on  behalf  of  the  infants  as  on 
behalf  of  M.  D.  Sanbom  and  Frederick  D. 
Sanborn,  and  the  application  Is  so  treated  in 
Sanbom  v.  Mitchell.  The  failure  to  have  a 
guardian  ad  litem  appointed  was  an  irregu- 
larity. The  executor  has  not  moved  to  dis- 
miss the  appeal  as  to  them.  A  guardian  ad 
litem  has  been  appointed  for  the  infants  In 
this  court,  and  we  do  not  think  their  appeal 
should  now  be  dismissed.  The  Informality 
can  still  be  cured  by  the  appointment  of  a 
guardian  ad  litem  in  the  circuit  To  remove 
any  misapprehension  which  might  arise 
from  the  language  In  a  portion  of  the  opin- 
ion in  Sanbom  v.  Mitchell,  It  is  proper  to 
say  that  we  do  not  think  the  trial  of  the 
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question  of  whetber  there  was  fraud  In  in- 
ducing Mehitable  D.  Sanborn  and  Frederick 
D.  Sanborn  to  consent  to  the  allowance  of 
the  ezecutor'a  account  can  be  properly  tried 
on  the  accounting  In  the  circuit  Xliis  would 
lead  to  confusion.  The  questions  on  this  ac- 
counting relate  to  the  administration  of  the 
estate,  the  charges  of  the  executor,  etc. 
Whether  these  legatees  are  estopped  can  bet- 
ter be  determined  on  an  application  for  dis- 
tribution of  the  estate. 

2.  No  case  has  been  presented  in  this  court 
In  which  the  queBti<Mi  as  to  the  duty  of  an 
executor  named  in  a  wiU  containing  such 
powers  as  those  in  the  present  will,  to  ac- 
count to  the  probate  court,  has  been  directly 
passed  upon.  Id  Cranson  t.  Wlisey,  71  Mich. 
356,  39  N.  W.  9,  the  executor  of  a  will  con- 
taining similar  provisions  was  sued  at  law 
on  his  bond,  the  bondsman  being  joined  with 
him.  In  that  case  the  will  required  the  fund 
to  be  invested  In  real-estate  securlttes,  at  10 
per  cent  In  the  opinion  of  the  court,  by 
Mr.  Justice  Campbell,  It  was  said:  "If  the 
property  had  been  Invested  In  real-estate  se- 
curities, as  required,  the  question  might  have 
arisen  whetber  this  was  not  equivalent  to 
such  a  compliance  with  the  order  of  distribu- 
tion [which  had  been  previously  made  by  the 
probate  court]  as  would  have  changed  the 
nature  of  the  holding.  Upon  this  question 
we  express  no  opinion.  It  Is  at  least  a 
doubtful  proposition.  But  we  think  it  is  a 
dangerous  and  Incorrect  doctrine  that  the  ex- 
ecutors can  discharge  themselves  of  their 
official  responsibility  without  doing  some  act 
to  change  the  character  of  their  holding,  and 
place  the  fund  safely  where  it  ought  to  be." 
It  Is  unquestionably  true  that  the  same  per- 
son may  be  named  as  executor  in  a  will,  and 
by  the  same  Instrument  constituted  a  trus- 
tee. Whether  these  executors  are  constitut- 
ed trustees,  In  such  a  sense  that  they  might 
upon  a  final  accounting,  discharge  them- 
selves from  obligation  of  their  bond  by  show- 
ing a  proper  investment  of  the  remaining  as- 
sets in  their  hands,  we  need  not  determine. 
No  such  accounting  has  been  had  In  this 
case,  and  the  executor  Insists  that  It  is  not 
his  duty  to  make  one,  although  annual  ac- 
counts were  for  years  roidered  to  the  pro- 
bate court  In  which  no  attempt  was  made  to 
distinguish  the  trust  funds,  or  show  where 
or  how  Invested,  as  distinguished  from  the 
general  funds  of  the  estate.  Assuming  that 
the  will  creates  such  a  trust  as  Is  contended, 
we  think  that,  before  the  executor  can  dis- 
charge himself  of  his  official  responsibility, 
he  must  do  e<Hne  act  to  change  the  character 
of  his  holding,  and  show  that  the  fund  is 
placed  safely  where  It  ought  to  be.  This 
question  has  been  considered  by  the  courts 
of  many  of  the  states,  and  this  duty  Is  rec- 
ogrnlzed  in  the  better  reasoned  of  the  cases 
in  which  the  question  has  been  raised.  In 
re  Hood's  EJstate,  98  N.  Y.  363;  In  re  Hlg- 
glns'  Estate  (Mont)  39  Fac.  506;  Hall  v. 
Gushing,  9  Pick.  395.     In  Be  Hood's  Estate, 


08  N.  Y.  363,  the  wlU  bequeathed  all  the 
idne  of  the  estate,  real  and  personal.  In  tmst 
to  sell  and  dlBi>ose  of  said  real  estate,  and 
collect  and  realize  his  personal  estate,  and, 
after  paying  certain  Incumbrances,  to  divide 
the  balance  Into  as  many  shares  as  there 
were  children,  and  pay  the  Income  of  each 
share  to  the  wife  of  the  deceased.  If  living, 
and,  if  not  to  the  legal  guardian  of  the  child 
to  whom  the  share  belongs,  until  the  child 
shall  attain  the  age  of  21  years,  and,  when 
the  child  shall  reach  that  age,  to  pay  over 
the  share  set  apart  for  him,  with  accumula- 
tions. By  the  twelfth  clause  of  the  will  the 
wife  and  son  of  the  testator  were  appointed 
"executors  and  trustees,"  with  power  to  sell 
or  lease  his  real  estate,  in  their  discretion. 
In  an  action  on  the  bond  of  the  executors, 
for  failing  to  invest  the  funds,  and  for  con- 
verting portions  of  the  same  to  bis  own  use. 
It  was  contended  that  the  funds  misappro- 
priated were  in  his  hands  as  trustee,  and  not 
as  executor.  The  court  held  that  the  pro- 
ceeds of  the  land  hdd  were  legal  assets  in 
the  hands  of  the  executor,  for  which  he  was 
accountable  as  such;  citing  and  following 
Stagg  V.  Jackson,  1  N.  Y.  200.  The  same 
case  was  again  before  the  court  of  appeals 
In  98  N.  Y.  363,  when  it  was  held  that  wheth- 
er, under  the  will.  It  was  possible  for  the 
executor  to  exchange  the  character  of  ex- 
ecutor for  that  of  trustee,  he  had  not  done 
so;  he  not  having  credited  himself,  In  his 
accounts  as  executor,  with  any  sums  turned 
over  to  himself  as  trustee.  This  ruling  was 
again  reaffirmed  In  Re  Hood,  104  N.  Y.  107, 
10  N.  E.  35.  See,  also,  Bverson  r.  Pitney! 
40  N.  J.  Eq.  639,  5  Atl.  95;  HaU  v.  Cushlng,  S) 
Pick.  395.'  The  Judgment  wIU  be  reversed, 
and  the  case  remanded  to  the  circuit  court, 
with  direction  to  proceed  to  an  accounting. 
Costs  will  be  awarded  against  the  executor. 
The  other  justices  concurred. 


In  re  SWEETSER'S  ESTATE. 
SANBORN  v.  SANBORN. 

(Supreme  Court  of  Michigan.     May  12,  180G.) 

EZEOUTORS— Tri'STEER  —  Ck>N8TRU0Tini(  OT    TkUST 

Dbbo  in  Aid  of  Will — Probatb  Court 
— jurisdiotiom. 

1.  Where  a  trnrt  has  been  created  by  a 
deed  executed  by  legatees  to  carry  out  the  pro- 
TiBioiis  of  the  will,  the  will  and  the  trust  deed 
should  be  read  together,  to  arrive  at  the  full 
meauing  of  the  deed;  and  therefore  the  probate 
court  has  jurisdiction  of  a  controversy  arising 
thereunder  between  the  trustees  and  the  heirs 
of  the  beneficiaries. 

2.  Where  an  executor  who  is  also  a  trus- 
tee has  in  his  hands  a  large  fund  as  executor, 
as  shown  by  the  last  report  filed  by  him  in  the 
probate  court  and  has  failed  to  make  further 
reports  as  provided  for  by  2  How.  Ann.  St.  % 
5957,  the  court  may  requure  him  to  render  an 
accurate  account  of  all  moneys  and  other  prop- 
erty in  his  hands,  as  authorized  by  section  6SU9. 

Certiorari  to  circuit  court  St  Clair  county; 
James  B.  Eldredge,  Judge. 
Petition  by  Mehitable  D.  Sanlaorn  against 
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John  P.  Sanborn,  In  the  matter  of  the  estate 
of  Mary  Jane  Sweetser,  deceased,  to  require 
defendant  to  flle  a  new  bond  and  an  account 
in  tbe  probate  court  as  executor  of  such  es- 
tate. From  an  order  in  favor  of  petitioner, 
defendant  brings  certiorari.    Affirmed. 

A.  R.  Arery  and  O'Brien  J.  Atkinson  (H. 
M.  Duffleld  and  N.  &  Thomas,  of  counsel), 
for  appellant  H.  W.  Stevens  (E.  F.  Bacon, 
of  coonsel),  for  appellee. 

MOORE,  J.  Alvah  Sweetser  and  James  W. 
Sanborn,  for  many  years  prior  to  1S69,  were 
associated  in  business  as  lumbermen,  mer- 
chants, and  bankers,  at  the  city  of  Port 
Huron,  under  the  firm  name  of  Sweetser  & 
Sanborn.  They  owned  lumber  lands  in  near- 
ly all  Hie  pine  counties  of  the  state,  to  some 
of  which  they  had  full  title,  but  much  the 
larger  portion  were  owned  in  common  with 
other  persons  and  firms.  Sweetser  died  In 
1S08,  leaving  all  his  property  to  his  wife, 
Mary  Jane  Sweetser,  who  was  a  sister  of 
Sanborn.  After  Sweetser's  death  the  busi- 
ness was  carried  on  under  the  firm  name  of 
James  W.  Sanborn  &  Co.  James  W.  San- 
bom  died  in  April,  1870,  leaving  a  will  by 
which  John  P.  Sanb<»n  and  Newell  Avery 
were  made  his  executors  and  trustees.  Mary 
Jane  Sweetser  died  in  October,  1870,  leav- 
ing a  will  and  an  estate  which  was  subse- 
quently appraised  at  upwards  of  $205,000. 
By  the  terms  of  her  will,  made  in  May,  1870, 
ebe  created  specific  bequests  to  the  extent 
of  $209,000.  She  also  made  provision,  in  the 
final  item  of  the  wiU,  that  the  residue  of  the 
estate,  after  payment  of  all  debts  and  lega- 
cies, should  be  divided  equally  between  four 
ecclesiastical  societies  named,  and  that  John 
P.  SanbMn  and  Newell  Avery  should  be  ex- 
ecutors. October  1.  1870,  she  made  a  codicil 
revoking  the  final  item  of  her  will,  and  pro- 
riding  for  the  disposal  of  the  residue  of  the 
estate  In  equal  parts  among  her  four  broth- 
ers and  sisters,  or  their  heirs.  It  is  claimed 
that  this  codicil  revoked  the  appointment  of 
the  executors,  previously  named.  It  was 
a];q>arent  to  both  executors  that  the  estate 
woold  not  pay  the  legacies  and  debts,  if 
closed  up  in  the  course  of  ordinary  proceed- 
ings in  probate  court;  and  as  substantially 
all  the  estate  was  held  In  jointure  with  the 
Sanborn  estate,  in  which  they  had  qualified 
as  executors  and  trustees,  and  Avery  was 
also  personally  interested  In  many  of  the 
lands,  they  did  not  feel  at  liberty  to  accept 
administration  of  the  estate  unless  matters 
were  so  arranged  that  the  general  business 
could  be  continued  in  the  manner  it  had  for- 
merly proceeded.  As  all  persons  interested 
in  the  estate  wished  the  business  to  be  con- 
tinued, a  conveyance  was  made  by  the  re- 
siduary legatees  named  in  the  codicil,  by 
the  terms  of  which  the  entire  estate  was 
conveyed  in  fee  simple  to  Sanborn  and 
Avery  in  trust  to  carry  out  the  provisions  of 
the   wfU.     The    habendum    and    toiendum 


daose  of  said  deed  reads  as  foUows:  "To 
have  and  to  hold  the  same,  however,  in  trust, 
and  to  and  for  the  use  and  purposes  of  per- 
/prming  and  carrying  out  the  provisos,  inter- 
ests, and  purposes  of  the  said  will  of  the  said 
Mary  Jane  Sweetser,  and  for  no  other  pur- 
pose, and  to  which  said  wiU  special  refer- 
ence is  hereby  made,  with  the  same  effect  as 
though  the  same  were  set  out  herein  at 
length;  and  this  conveyance  Is  upon  the  fur- 
ther trtist,  use,  and  benefit  of,  all  and  singu- 
lar, the  legatees  and  beneficiaries  entitled 
under  and  by  virtue  of  said  will  of  said  Mary 
Jane  Sweetser,  that  any,  each,  and  all  of  the 
said  legatees  and  beneficiaries  may  release 
and  acknowledge  payment  to  the  said  par- 
ties of  the  second  part,  in  their  capacity  of 
and  as  such  executors,  of  their  respective 
legacies  or  bequests  so  contained  in  said 
will,  and  the  same  shall  still  be  payable  un- 
der and  by  virtue  of  this  conveyance  and 
disposition,  the  same  as  It  would  were  a 
power  of  sale  contained  in  said  will,  and  this 
conveyance  not  made  to  the  end  and  purpose 
that  the  terms,  conditions,  and  provisos  in 
said  wlU  may  be  carried  out  and  performed 
under  this  conveyance,  and  to  the  same 
effect,  and  upon  the  further  trust  and  au- 
thority that  the  parties  of  the  second  part 
proceed  and  sell,  either  at  public  or  private 
sale,  as  soon  as  possible  without  necessary 
loss  from  any  disposition  or  conversion  of 
property  Into  money,  and  to  make,  execute, 
acknowledge,  and  deliver  all  necessary  and 
proper  deeds,  conveyances,  and  bills  of  sale, 
and,  all  and  singular,  said  proi)erty,  real,  per- 
sonal, and  mixed,  whereby  the  purchaser  or 
purchasers  shall  have  conveyed  to  them  all 
such  title  and  interest  on  said  estate  and 
property  as  the  said  Maiy  J.  Sweetser  might 
or  could  have  conveyed  in  her  lifetime.  And 
the  parties  of  the  second  part,  in  the  execu- 
tion of  this  trust,  and  the  payment  of  the 
legacies  as  provided  for  in  said  will,  and  In 
all  their  duties  hereunder,  shall  and  will  per- 
form the  same  In  all  respects,  and  be  gov- 
erned In  all  their  acts,  the  same  as  they 
would,  and  as  the  law  requires  of  them,  un- 
der said  will,  did  the  same  contain  the  same 
powers  of  disposition  and  sale  as  Is  above 
specified  and  set  forth."  This  deed  was  re- 
corded. On  the  date  of  the  execution  of  the 
deed,  application  was  made  to  the  probate 
court  for  the  allowance  of  the  will,  and  it 
was  admitted  to  probate.  Sanborn  and 
Avery  gave  separate  bonds  as  executors, 
each  In  the  sum  of  |50,000.  The  sureties  on 
Sanborn's  bond  were  John  Hlbbard  and  John 
Johnston;  the  former  of  whom  is  now  dead, 
and  the  latter  Insolvent.  In  1875  the  execu- 
tors filed  accounts  in  the  probate  court  for 
the  years  1871  to  1874,  Inclusive;  and  from 
time  to  time  statements  of  account  were  filed 
and  allowed  by  the  probate  cotirt  until  and 
including  the  year  1882.  These  statements, 
after  the  death  of  Avery,  which  occurred  In 
1877,  were  made  and  filed  by  John  P.  San- 
bom,  who  represented  himself  as  sole  execu- 
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tor.  The  last  account  filed  shows  a  balance 
of  peraonal  property  remaining  In  Sanborn's 
hands  amounting  to  $63,103.23.  Af  tei-wards, 
in  1885,  Sanborn  furnished  to  one  of  tltt 
parties  interested  m  said  estate  a  mem- 
orandum of  property  In  his  hands  belonging 
to  the  estate,  showing  land  contracts,  mort- 
gages, bUls  receivable,  otc,  drawing  Interest, 
at  $91,000,  and  real  estate  valued  at  $116,- 
465.  Two  of  the  original  residuary  legatees 
were  Peter  Sanborn  and  Hannah  Merrill, 
both  of  whom  died  some  years  ago,  leaving 
as  an  heir  at  law  William  H.  Sanborn,  who 
likewise  died  in  1892.  leaving  as  his  heir  at 
law  Mehitable  D.  Sanborn,  his  mother.  Me- 
hitable  D.  Sanborn  Is  the  petitioner  In  this 
proceeding.  January  10,  1893,  she  filed  a 
petition  in  the  probate  court  of  St.  Clair 
county,  asking  that  John  P.  Sanborn  be  re- 
quired to  file  a  new  bond  and  an  account  In 
the  probate  court  as  executor  of  the  estate 
of  Mary  Jane  Sweetser,  deceased.  The  pro- 
bate court  ordered  Sanborn  to  file  a  new 
bond  in  the  sum  of  $50,000.  Sanborn  ap- 
pealed to  the  circuit  court,  and  the  said 
court  made  an  order  requiring  him  to  give 
a  new  bond  in  the  sum  of  $100,000,  and  to 
"  file  In  the  probate  court  of  St  Clair  county 
his  account  as  executor,  within  30  days. 
Sanborn  took  no  exceptions  to  the  findings 
of  fact  of  the  circuit  Judge,  but  did  except  to 
the  conclusions  of  law  baaed  upon  such  find- 
ings. 

The  appellant  alleges  "that  the  petitioner, 
Mehitable  Sanborn,  had  no  such  interest  in 
the  estate  as  authorized  her  to  file  a  petition 
under  How.  Ann.  St.  §  6006,  which  provides 
that  such  order  may  be  made  'on  the  petition 
of  any  person  Interested';  that  it  is  undisput- 
ed that  whatever  right  William  H.  Sanborn 
had  in  the  estate  of  Mary  Jane  Sweetser,  as 
heir  of  two  of  the  residuary  legatees,  descend- 
ed to  the  petitioner,  but  It  is  claimed  by  the 
appellant  that  the  legal  title  to  the  property 
of  the  said  estate  was  in  John  P.  Sanborn, 
under  the  trust  deed,  and  therefore  there  was 
no  realty  to  descend  to  the  petitioner,  and 
her  only  remedy  is  in  equity."  The  appellant 
further  alleges  that  the  circuit  court  erred  In 
the  conclusion  that  appellant  holds  the  residue 
of  the  estate  of  Mary  Jane  Sweetser  In  his 
capacity  as  executor,  and  must  account  for  it 
to  the  probate  court,  when  he  In  fact  holds 
such  estate  as  a  trustee,  and  not  as  an  execu- 
tor, and  can  only  be  compelled  to  account  for 
It  In  a  court  of  equity;  that  Sanborn  and 
Avery  held  all  the  property  of  the  estate  un- 
der the  trust  deed,  as  trustees,  and  in  no 
sense  as  executors,  except  so  far  as  necessary 
to  pay  the  expense  of  administration,  debts, 
and  legacies;  and,  as  these  had  all  been  paid 
long  before  the  fllln?  of  the  petition  in  this 
cause,  that  the  probate  court  was  powerless 
to  act  in  the  premises.  It  is  dalmed  that  the 
petitioner  in  this  proceeding  In  probate  court 
gets  whatever  right  she  has  as  the  heir  at  law 
of  two  of  the  residuary  legatees  named  in  the 
win  of    Mrs.  Sweetser,  and    that,  as  these 


residuary  legatees  had  joined  In  a  trust  deed 
to    Sanborn   and    Avery,    whatever  she   gets 
comes  as  from  a  trust  fund  in  the  hand.s  of 
Sanborn,  not  as  executor  under  the  will,  but  as 
trustee  under  his  trust  deed,  and  that  the  ac- 
counting must  be  had  between  the  petitioner 
and  the  trustee,  not  In  probate  court,  but  In  a 
cotut  of  equity.    It  Is  also  claimed  that  there 
is  nothing  in  the  probate  court  to  which  a  bond 
could  attach,  and  no  accounting  in  that  court 
could  relieve  the  trustee  of  his   trust;    that 
it  was  a  personal  trust,  which  could  be  ful- 
filled only  by  performance  or  surrender  to  the 
beneficiaries;    It  could  not  be  surrendered  to 
the  probate  court;  that,  the  title  to  all  the  es- 
tate being  In  these- trustees,  there  was  noth- 
ing from  which  It  descended  on  the  death  of 
the   residuary   legatees,   through   which    peti- 
tioner claimed;   and  that,  therefore,  she  bore 
no  such  relation  to  the  estate  as  to  give  the 
probate  court  Jurisdiction  to  act  upon  her  po- 
titlon.    The  petitioner  contends  that  the  giving 
of  the  trust  deed  by  the  residuary  legatees,  for 
the  purpose  of  conferring  power  on  the   ex- 
ecutors of  conveying  the  real  estate  without  an 
application  to  the  probate  coiu-t,  was  simplj 
to  enable  the  trustees  to  carry  out  the  pro- 
visions of  the  will;   that  the  trust  deed  and 
the  win  are  to  be  read  together,  and    that 
when  so  read,   the  construction  to  be  given 
them  is  that  Instead  of  creating  a  trust  they 
simply  conferred  a  power;   the  probate  court 
did  not  lose  Jurisdiction,  but  should  retain  it 
and  had  the  right  to  cite  the  executors,  subse- 
quently appointed.  Into  the  court  to  render  a 
statement  of  their  account,  or  to  exact   frum 
them    additional    security    by  giving  a    new 
bond;    that  it  Is  sufficient  If  such  an  Interest 
is  shown  as  satisfies  the  court  that.  If   the 
fund  Is  lost  or  depreciated  by  the  executor  or 
trustee,  petitioner  will  be  Injured;    that    In 
rendering  an  aecotmt,  or  giving  a  new  bond, 
the  party  rendering  such  account  or  furnishing 
such  bond  does  not  give  up  or  surrender  any 
vested  rights;    that  the  court  wUI  not   stop 
to  consider  the    question    of    what   tribunal 
should  wind  up  the  estate,  but  it  being  appar- 
ent that  the  appellant  has  come  Into  the  pos- 
session of  property  upon  the  strength  of  his 
appointment  as  executor,  and  that  he  has  giv- 
en a  bond  therein,  he  must  of  necessity,  he 
required  to  keep  that  bond  good  by  ftimlshin!: 
Bufllclent  sureties  as  often  as  the  court  dirtn^-ts 
him  so  to  do,  and  he  must  also  render  au  ac- 
count as  often  as  the  court  may  desire  to  In- 
quire Into  the  condition  of  affairs;  that  an  or- 
der requiring  an  executor  to  give  a  bond   or 
to  file  additional  security  is  not  appealable, 
and  that  an  order  requiring  an  executor  to 
file  an  account  cannot  be  appealed,  provided 
that  it  appear  that  there  is  an  estate  pendin.? 
In  the  probate  court   which  is  unsettled;    th.nt 
the  extent  of  the  Interest  of  a  person  filing  a 
petidon  in  a  matter  of  this  character  cannot 
be  litigated  bi  a  proceeding  asking  for  the  fil- 
ing of  an  account,  or  seeking  additional  seonil- 
ty.     The  petitioner  also   raises  the   question 
as  to  whether  the  appellant  by  the  actl<ai 
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whtcb  he  has  taken.  Is  estopped  from  denying 
the  juriadiction  of  the  probate  coart  The 
case  comes  to  this  coort  on  certiorari,  the  par- 
ties asking  the  relief  previonsly  stated. 

The  Important  question  lavolTed  in  this  case 
—that  la,  whether  the  equity  cotu-t  or  the  pro- 
bate court  has  Jurisdiction  of  the  controversy 
—also  arose  in  Re  Sanborn's  Estate  (decided 
at  this  term  of  court)  67  N.  W.  128.  The  opin- 
ion written  in  that  case  by  Mr.  Justice  Mont- 
gomery Is  decislTe  here.  In  the  Sanborn  Case 
whatever  trust  was  created  arose  from  the 
terms  of  the  will.  In  this  case  the  trust  was 
created  by  deed,  but  an  examination  of  the 
record  will  show  that  the  trust  deed  was  gly- 
en  to  enable  the  executors  and  trustees  to  car- 
ry out  the  prorisloDS  of  the  will.  The  wlU 
and  tbe  trust  deed  should  be  read  together,  to 
arrive  at  the  full  meaning  of  the  trust  deed. 
In  addition  to  what  was  stated  by  Justice 
Montgomery  in  the  Sanborn  Case,  it  is  only 
ne<.-essary  to  say  that  the  record  In  the  probate 
cuurt  discloses  that,  according  to  the  last  re- 
port of  Mr.  Sanbcm  as  executor,  a  large  fund 
was  in  his  bands  which  is  unaccounted  for  In 
tbe  records  of  tbe  probate  court.  Section 
5Uo7,  2  How.  Ann.  St..  requires  the  executor 
or  administrator  to  render  his  account  within 
one  year  from  the  time  he  receives  his  letters 
testamentary,  "and  to  make  such  further  ac- 
count of  hls'admlnlstration  from  time  to  time 
•8  sball  be  required  by  the  court  until  the  es- 
tate shall  be  wholly  settled."  This  has  not 
been  done  by  Mr.  Sanborn.  Where  there  has 
been  a  failure  to  comply  with  the  provisions 
of  tbe  foregoing  section,  it  is  provided  by  sec- 
tion CS09.  2  How.  Ann.  St.,  that  it  shall  be 
the  duty  of  tbe  Judge  of  probate  to  notify  and 
require  tbe  executor  to  render  an  accurate  ac- 
count of  all  moneys  and  other  property  in  his 
bands  as  executor,  and  tbe  proceeds  and  ex- 
penditures thereof.  As  Mr.  Sanborn  qualified 
in  tbe  probate  court  as  an  executor,  and,  at 
the  date  of  bis  last  report,  had  funds  in  his 
liands  as  executor,  it  is  bis  duty,  under  the 
statute,  to  render  to  the  probate  court  an  ac- 
couut  of  what  has  become  of  them.  It  is  not 
necessary  to  discuss  the  other  questions  in- 
volved. The  order  of  the  circuit  court  Is  af- 
firmed, with  costs.  The  other  Justices  concur- 
red. 


LOUDE3N  et  aL  v.  MARTINDALB  et  al. 
(Supreme  Court  of  Michigan.     May  12,  1896.) 
Admix  isTBATBix's  Sals  —  AssiomsNT  or  Laud 

Certipicatb  —  Sals  Scbjiot  to  Hombstbad  — 

j  COXVETASCE— RlOHTS  OF  CBILDKBN— BOMA  FiDB 

1.  How.  Ann.  8t  }  5347,  provides  that, 
whenever  any  purchaser  shall  have  died  before 
the  iaBoJiig  of  a  patent  for  the  lands  described 
in  bis  certiticate,  his  administrator  may  sell 
nicli  certificate,  and  all  the  Interest  which  the 
I  deceased  had  in  the  lands  therein  dencribed, 
for  the  payment  of  debts,  upon  obtaining  license 
therefor.  Held,  that  an  administratrix  bad  au- 
diority,  under  license  from  the  probate  court,  to 
veil  such  lands  for  tbe  payment  of  her  intes- 
tate's debts;  and,  the  sale  thereof  having  been 


confirmed,  an  assignment  of  tbe  certificate  to 
the  purchaser  was  properly  made,  the  purpose 
thereof  being  to  comply  with  the  requirements 
of  the  land  department. 

2.  A  widow,  as  administratrix,  after  having 
been  granted  leave  to  sell  decedent's  land,  set 
off  a  portion  for  a  homestead,  and  advertised 
the  land  for  sale  "subject  to  the  homestead 
rights  of  herself  and  her  children."  The  land 
had  been  held  under  a  certificate  of  purchase 
from  the  state,  and  that  portion  which  had 
been  so  set  oS  was  sold,  subject  to  said  home- 
stead, to  the  second  husband  of  said  adminis- 
tratrix, and  the  sale  thereof  was  confirmed. 
Afterwards  said  hiiBband  deeded  the  homestead 
land  to  said  administratrix,  who  subsequently 
assigned  the  certificate  of  purchase  to  him,  and 
he  receiTed  the  patent  from  the  state.  The 
land  was  thereafter  conveyed  by  said  adminis- 
tratrix and  her  hasband  to  anothn-,  by  war- 
ranty deed;  the  purchaser  and  her  heirs  taking 
possession,  and  continuing  to  lire  on  the  land 
for  11  years.  The  children  of  said  administra- 
trix were  minors  at  the  time  of  said  last  con- 
veyance, and,  all  having  attained  their  majori- 
ty (except  one  who  had  married  and  had  a  home 
elsewhere),  brought  an  equitable  suit  against 
said  purchaser  and  her  heirs,  to  recover  such 
possession.  Held,  that  said  children  could  not 
assert  the  invalidity  of  the  administratrix's  sale 
on  the  ground  that  the  premises  were  their 
homestead. 

3.  That  the  land  was  sold  for  a  small  price 
to  said  second  husband,  and  that  a  year  after 
the  land  was  sold  to  him  he  conveyed  it  to  his 
wife,  did  not  conclusively  show  that,  the  trans- 
action was  a  sale  to  her;  it  appearing  further 
that  the  administratrix's  sale  was  open,  and 
that  it  had  been  properly  advertised. 

4.  The  purchaser  from  said  administratrix, 
having  advised  with  counsel  prior  to  the  pur- 
chase of  the  land,  and  having  paid  for  the  land 
the  fair  valne  thereof,  was  a  purchaser  in  good 
faith,  though  she  formerly  lived  near  the  prem- 
ises, and  there  was  evidence — incredible,  how- 
ever— that  she  was  informed  of  complainants' 
rights  in  the  land. 

Montgomery,  J.,  dissenting. 

Appeal  from  circuit  court,  Alxwna  county, 
in  cban<>ery;  Robert  J.  Kelley,  Judge. 

Bill  by  James  S.  Louden  and  others  against 
Martha  Martindale  and  others  to  recover  cer- 
tain land.  There  was  a  decree  for  complain- . 
ants,  and  defendants  appeal    Reversed. 

Frank  Bmerlck,  for  appellants.  Joseph 
Cavanagh  (J.  D.  Tumbnll,  of  counsel),  for 
appellees. 

MOORE,  J.  January  22,  1877,  James  Lou- 
den, a  resident  of  Alpena  county,  died,  leav- 
ing a  widow,  Sarah  A.  Louden,  and  four 
children,  aged  respectively:  James  S.  Lo^^ 
den,  15  years;  Andrew  B.  Louden,  9  years; 
John  L.  Louden,  7  years;  Sarah  A.  Louden 
(now  Foster),  aged  10  months.  These  four 
children  are  the  complainants.  February  5, 
1877,  the  widow  petitioned  to  be  made  admin- 
istratrix of  the  estate,  and  was  appointed  ad- 
ministratrix February  28,  1877,  and  gave  a 
bond  which  was  approved  by  the  Judge  of 
probate.  Afterwards  debts  were  allowed 
against  the  estate,  to  the  amount  of  $2,400. 
Appraisers  were  appointed.  Tbe  following 
property  was  left  by  the  deceased:  Lots  1 
and  2  In  section  33,  township  of  Long  Rapids, 
containing  65%  acres,  valued  at  $1,015;  lots 
3  and  4,  same  section,  72  acres,  valued  ,at 
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$730;  120  acres  valued  at  $600;  personal 
property  valaed  at  f212.85.  October  15, 1877, 
the  administratrix  petitioned  for  a  license  to 
sell  tlie  real  estate  to  pay  the  debts,  which 
order  was  properly  published  and  posted;  and 
on  Noveml)er  26,  1877,  a  license  to  sell  the 
real  estate  was  made  by  tbe  court,  and  the 
administratrix  gare  the  lK>nd  required  by  the 
court,  and  took  tbe  oath,  before  sale.  In  the 
usual  form.  The  notice  of  sale  was  given 
for  January  26,  1878,  and  proof  of  publishing 
and  posting  of  this  notice  was  duly  made. 
Before  the  sale  the  administratrix  married 
Patrick  Bums.  She  had  also  had  survey- 
ed, by  the  coimty  surveyor,  and  selected 
as  a  homestead  for  herself  and  minor  chil- 
dren of  the  deceased,  the  premises  de- 
8cril>ed  In  the  bill  of  complaint.  The  lands 
were  advertised  for  sale  "subject  to  the 
homestead  rights  of  the  widow  and  children 
of  said  deceased  therein."  January  26,  1878, 
she  made  a  report  of  sale  as  administratrix, 
under  the  name  of  Sarah  A.  Louden  Bums, 
and  reported  that,  in  pursuance  of  the  license 
to  sell,  she  had  given  a  bond,  and  had  complied 
with  the  other  requirements  of  law,  and  had 
also  given  proper  legal  notice  of  said  sale,  and 
published  and  posted  the  same,  and  annexed 
the  afadavits  of  the  publisber  and  the  person 
posting  the  same;  that  at  said  sale  she  sold 
at  public  auction  a  part  of  said  real  estate, 
namely,  the  homestead,  consisting  of  40 
acres  of  land,  as  selected  by  the  widow  of 
said  John  Louden  for  herself  and  minor  chil- 
dren of  said  deceased  (describing  It),  to  Pat- 
rick Bums,  for  the  sum  of  five  dollars;  that 
the  sale  was  kept  open  for  two  hours;  that 
several  persons  were  present;  that  she  of- 
fered the  other  parcels  of  laud  for  sale,  but 
as  there  were  no  bidders  the  further  sale  was 
postiMned.  January  26,  1S78,  this  sale  was 
confirmed,  and  the  administratrix  ordered  to 
make  conveyance  to  Bums,  wliich  was  done. 
January  28,  1878  (the  date  to  which  the  sale 
was  postponed),  the  administratrix  sold  tbe 
balance  of  the  said  real  estate  as  follows: 
Lots  1  and  2,  excepting  a  strip  15  rods  wide 
and  48  rods  long,  off  the  west  side  of  lot  2, 
which  went  Into  the  homestead,  to  Albert 
Pack  and  Benjamin  R.  Youngs,  for  $258. 
Wbat  was  left  of  lots  3  and  4  after  taking 
out  the  homestead  was  sold  to  Pack  and 
Youngs  for  $65,  and  the  120  acres  was  sold  to 
Albert  Pack  for  $1.  On  the  same  day  the 
sale  was  confirmed,  and  the  conveyances 
made.  After  the  death  of  her  husband,  Mrs. 
Louden  continued  to  reside  in  the  dwelling 
bouse  of  tbe  deceased,  situated  upon  tbe  land 
selected  by  her  as  a  homestead,  and  kept 
complainants  with  her,  as  an  unbroken  fam- 
ily. This  continned  after  her  marriage  with 
Bums,  and  his  purchase  of  the  land,  until 
It  was  sold  by  Bums  and  wife  to  Mrs.  Brown 
(then  named  Kaylor),  the  mother  of  defend- 
ants, on  August  25,  1882.  July  3,  1879,  Pat- 
rick Bam.s  deeded  this  land  to  his  wife,  Sarah 
A.  Bums,  the  mother  of  the  complainants. 
Thta  deed    waa  recorded  October  16,  1879. 


The  title  of  Mr.  Londen  was  not  an  absolute 
fee  simple  to  lots  3  and  4,  but  he  held  then 
under  a  purchase  from  the  state  as  partly- 
paid  swamp  lands.  He  paid  $23  down,  ieav- 
ing  $67.97  unpaid.  January  28,  1878,  Mrs. 
Bums,  as  administratrix,  assigned  this  cei> 
tiflcate,  80  far  as  It  covered  the  lands  in  con- 
troversy, to  Patrick  Bums,  and  on  the  same 
day  assigned  the  balance  of  the  certificates 
to  Pack  and  Youngs,  they  having  purchased 
tbe  remainder  of  lots  3  and  4.  May  20,  1882, 
Pack  and  Youngs  assigned  their  interest  in 
said  certificate  to  Burns,  who  then  paid  tbe 
state  the  money  unpaid  on  said  purchase  and 
filed  with  the  secretary  of  state  his  certificate, 
witli  the  assignment  and  certified  copies  of  the 
proceedings  in  probate  court  July  13,  1882, 
the  state  Issued  a  patent  for  lots  3  and  4  to 
Bams.  August  25,  1882,  Burns  and  wife,  for 
$1,200  In  cash,  deeded  the  premises  in  dis- 
pute, by  a  full  warranty  deed,  to  Eliza  N. 
Naylor,  who  at  once  moved  on  the  land,  and 
lived  there  undisturbed  until  her  death,  in 
February,  1893,— a  period  of  nearly  11  years. 
This  Mrs.  Naylor  was  a  widow,  previously 
named  BrowiL  She  was  the  mother  and 
grandmother  of  the  defendants  in  this  pro- 
ceeding. After  her  purchase  of  this  land  she 
married  one  Jay  Brown,  a  witness  in  this 
proceeding.  After  Mr.  and  Mrs..  Bums  sold 
the  land,  in  1882,  they  and  the  yotmger  chil- 
dren removed  to  Alpena.  The  complainants 
filed  this  bill,  claiming  that  the  proceedings 
to  sell  the  land  were  void,  that  the  equitable 
title  remained  with  the  complainants,  and 
asked  that  the  legal  title  held  by  tbe  defend- 
ants be  decreed  to  be  in  the  complainants. 
The  relief  asked  was  granted  by  the  learned 
circuit  Judge,  and  the  case  was  brought  here 
by  apiieal. 

It  is  claimed  that  the  complainants  are 
entitled  to  the  decree  which  was  rendered— 
First,  because  the  premises  in  question  was 
their  homestead;  second,  because  they  are 
the  equitable  owners  and  have  the  equitable 
title  to  the  lands  described  In  the  bill  of 
complaint.  It  Is  claimed  that,  inasmuch  as 
the  title  In  fee  was  not  in  Mr.  Londen  in 
his  lifetime,  but  the  land  was  held  by  a 
partly-paid  certificate,  Mrs.  Louden,  as  ad- 
ministratrix, could  not  make  an  assignment 
of  this  certificate  which  would  convey  any 
title.  The  record  discloses  that  she  not  only 
assigned  the  certificate  in  question  to  Mr. 
Bums,  but  that  she  also  endeavored  to  sell 
the  land  in  question,  as  real  estate,  after 
having  petitioned  the  probate  court  for  leave 
to  do  so. 

Section  5347,  How.  Ann.  St,  provides,  that 
"whenever  any  purchaser  or  assignee  of  a 
purchaser  shall  die,  or  shall  have  died  be- 
fore the  lasnlng  of  a  patent  for  the  lands  de- 
scribed in  any  such  certificate,  his  executor 
or  administrator  may  sell  such  certificate, 
and  all  tbe  right  title  and  interest  which 
the  deceased  had  In  tbe  lands  tberein  de- 
scribed, for  tbe  payment  of  debts,  upon  ob- 
taining license  therefor,  and  proceeding  in 
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tbe  same  manner,  as  near  hs  may  be,  as  Is 
provided  by  law  for  the  sale  of  real  estate 
bjr  ezecntors  and  administrators  for  the  pay- 
ment of  debts."  This  would  seem  to  au- 
thorize the  sale  of  the  land  described  In  such 
certificate  as  real  estate,  and  It  Is  claimed 
on  the  part  of  the  defendants  that  the  land 
was  In  fact  sold  as  real  estate  by  the  direc- 
tion of  the  probate  court,  and  that  the  sale 
was  confirmed;  that  the  assignment  made 
b;  Mrs.  Louden,  as  administratrix,  of  tbe 
certificate,  was  simply  to  comply  with  the 
requirements  of  the  land  department,  and 
enable  Mr.  Bums  to  get  a  deed;  and  it  seems 
to  us  that  this  contention  has  a  good  deal 
of  force.  So  far  as  we  have  been  able  to 
discover  In  this  record,  the  only  way  In  which 
the  homestead  had  been  set  aside  as  such 
was  by  the  action  of  Mra.  Louden  after  she 
had  filed  a  petition  for  leave  to  sell  tbe  real 
estate,  and  when  she  procured  the  same  to 
be  surveyed  by  the  county  surveyor.  When 
she  advertised  the  lands  for  sale,  she  ad- 
vertised them  for  sale  "subject  to  tbe  home- 
stead rights  of  the  widow  and  children  of 
said  deceased  therein."  After  the  sale  she 
made  a  report  and  a  deed  describing  the 
land  sold  as  "a  homestead  consisting  of 
forty  acres  of  land,  as  selected  by  the  wid- 
ow of  said  John  Ix>uden,  for  herself  and 
minor  children  of  said  deceased,  as  survey- 
ed and  set  off  by  Thomas  McGinn";  de- 
scribing the  same  land,  a  description  of 
which  Is  in  the  Mil  of  complaint  This  sale 
was  made  as  described  above,  subject  to  tbe 
interest  that  she  and  tbe  minor  children  of 
said  deceased  had  in  the  land  as  a  home- 
stead. Are  tbese  complainants  In  a  condi- 
tion now  to  attack  this  proceeding?  They 
are  all  of  age,  excepting  Mrs.  Foster,  who  Is 
married  and  living  with  her  husband  in  a 
liome  of  her  own.  Had  the  mother  of  these 
complainants  lived,  none  of  them  would  be 
i-ntitled  to  any  interest  In  tbe  land  as  a 
bomestead,  unless  they  In  fact  occupied  it 
with  her,  or  desired  to  occupy  it,  daring 
their  minority.  She  and  they  having  left  It 
long  ago,  and  all  of  them  having  attained 
their  majority,  have  they  an  interest  which 
they  can  enforce  in  this  proceeding?  In  the 
case  of  Drake  v.  Klns^  38  Mich.  232,  it  is 
stated:  "The  bomestead  right  presents  tbe 
last  question  for  onr  consideration.  It  ex- 
empts tbe  land  only  whUe  it  Is  occupied  as 
a  homestead  try  the  widow  and  minor  chil- 
dren. Subject  to  the  homestead  right,  there- 
fore, the  lands  are  assets,  when  needed  for 
the  payment  of  demands  against  the  estate. 
In  this  case  the  widow  became  the  pur- 
chaser, and  when  she  sold  and  l^  the  land. 
If  she  did  so,— as  we  most  infer  from  this 
record  that  she  did,— we  do  not  see  how 
»Dj  one  was  in  a  position  to  raise  the  ques- 
tion of  a  homestead.  We  are  not  Informed 
when  the  children  came  of  age,  but  it  clears 
l.T  appears  that  they  were  so  when  this  suit 
wag  brought,  and  that  Is  all  that  It  Is  Im- 
portant for  us  to  know  on  that  subject."    It 


was  held  In  tbe  case  of  Robinson  v.  Baker, 
47  Mich.  6ie,  that  tbe  constitutional  and 
statutory  exemption  of  a  bomestead  from 
forced  sale  for  the  satisfaction  of  the  debts 
of  the  owner,  and  from  being  conveyed  or 
mortgaged  by  the  owner,  without  the  con- 
sent of  his  wife,  and  which  extends  tbe  pro- 
tection for  the  benefit  of  the  widow  and  mi- 
nor children  after  the  owner's  death,  does 
not  preclude  proceedings  for  partition,  as  be- 
tween the  heirs  at  law  or  tbeir  assignees. 
In  Bissell  v.  Taylor,  41  Mich.  702,  3  N.  W. 
104,  it  was  held  that  a  widow  may  deprive 
herself  of  her  homestead  rights  by  marrying 
again;  and  in  the  case  of  Griffin  v.  John- 
son, 37  Mich.  87,  that  she  may  do  so  by 
uniting  with  the  administrator  in  a  mort- 
gage to  pay  the  debts  of  her  deceased  hus- 
band. In  the  case  of  Showers  v.  Robinson, 
43  Mich.  502,  5  N.  W.  988,  it  was  held  that 
the  claim  of  a  widow  to  a  homestead  right, 
in  behalf  of  herself  and  her  children,  does 
not  bring  In  question  the  validity  of  an  ad- 
ministrator's sale  to  pay  debts  of  the  Intes- 
tate, since  the  sale  must  be  deemed  made 
subject  to  the  homestead  right;  and  the 
court  did  not  determine  the  question  wheth- 
er or  not  the  real  estate  may  be  sold  during 
the  occupan<y  by  the  widow  and  minor  chil- 
dren as  a  homestead,  and  the  discussion  pro- 
ceeds on  the  theory  that  the  question  is  yet 
an  open  one.  Justice  Cooley,  after  citing 
the  case  of  Drake  v.  Klnsell,  supra,  makes 
use  of  the  following  language:  "The  valid- 
ity of  the  sale  was  attacked,  but  it  had  been 
duly  licensed  by  the  probate  court,  and  was 
therefore  not  void,  and  no  party  interested 
had  appealed.  The  widow,  after  her  pur- 
chase, had  sold  tbe  land  and  removed  from 
the  premises,  and  it  was  not  pretended  that 
tbe  bomestead  right  existed  afterwards." 
The  court,  in  deciding  Drake  v.  Kinsell,  held 
that  tbe  sale  could  not  be  attacked  collat- 
erally. Mr.  Justice  Cooley  then  proceeds  to 
say:  "It  was  not  decided  in  that  case,  nor 
was  it  necessary  to  decide,  that  the  course 
adopted  was  the  most  suitable.  It  seems 
plain  that  the  practice  followed  In  Illinois 
and  Ohio  Is  more  for  tbe  Interest  of  all  con- 
cerned; and,  if  an  application  for  a  sale 
subject  to  the  homestead  right  should  be 
contested.  It  Is  probable  that  some  method 
would  be  found,  not  inconsistent  with  the 
statutes,  of  so  dealing  with  the  case  as  to 
protect  at  once  the  Interests  of  the  family 
and  of  the  creditors.  But,  at  most,  a  sale 
subject  to  the  homestead  right  would  be 
voidable  on  appeal  It  would  not  be  void." 
We  think  it  clear  that  If  this  decree  Is  to 
stand,  now  that  the  children  have  attained 
their  majority  (excepting  Mrs.  Foster,  who 
has  a  home  elsewhere).  It  must  stand  upon 
other  groimds  than  because  the  sale  Is  void 
on  the  ground  that  the  land  was  a  home- 
stead.. 

The  other  ground  upon  which  it  is  claimed 
that  this  sale  is  void  is  that  the  administra- 
trix sold  it  to  her  husband,  and  that  his  con- 
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veyance  to  ber  shows  concluslyely— In  the 
absence  of  any  e^Uuaatlon  that  It  was  In 
reality  n  sale  to  her,  ajid,  tmder  our  statute, 
▼old— that  there  is  no  presumption  of  bon- 
esty  in  the  transaction  by  wlilch  the  title 
of  a  cestui  que  trust  is  divested,  and  invest- 
ed in  the  trustee.  The  record  shows  tltat 
Mr.  Bums  became  a  purchaser  on  January 
26,  1878.  He  did  not  convey  until  July  3, 
1879.  We  do  not  think  the  facts  bring  the 
case  within  the  decision  of  Winter  v.  Xruax, 
87  Mich.  324.  49  N.  W.  604.  or  McKay  v. 
Williams,  67  Mich.  547,  35  N.  W.  159.  It  is 
true  that  the  price  i>ald  by  Mr.  Burns  for 
this  40  acres  waa  very  small,  but  it  is  also 
true  that  its  appraised  value  was  but  $730, 
and  that  it  was  sold  subject  to  tlie  home- 
stead rights  of  the  widow  and  minor  chil- 
dren, while  the  120  acres  in  section  28,  which 
was  appraised  at  $600,  and  which  waa  sold 
to  Albert  Pacl^  brought  but  $1,  whUe  the 
other  land,  which  was  inventoried  at  $1,- 
015,  brought  at  the  administratrix's  sale  but 
$238.  The  record  discloses  that  these  sales 
were  open;  that  they  had  been  advertised; 
that  the  usual  and  l^al  advertisement  had 
been  published. 

It  is  strongly  turged  that  as  the  sale  to 
Bums,  and  by  him  to  Mrs.  Louden,  was 
fraudulent  and  void,  Mrs.  Naylor  would  get 
no  better  title  than  they  had,  and  that  she 
was  not  a  bona  fide  purchaser.  The  record 
does  disclose  that  Mrs.  Naylor  lived  near 
these  premises,  and  knew  them  while  they 
were  occupied  by  Mr.  Louden  and  his  fam- 
ily, and  there  is  some  testimony  on  the  part 
of  Jay  Brown  that  be  had  some  talk  with 
ber  about  the  purchase  before  she  made  it. 
It  is  very  evident,  however,  that  Mr.  Brown's 
testimony  is  not  entitled  to  very  much  credit. 
It  appears  that  he  himself,  after  he  claimed 
to  have  had  the  talk  with  Mrs.  Naylor,  loan- 
ed her  $300,  and  took  a  mortgage  on  the 
same  land.  It  also  appears  from  his  testi- 
mony that  Mrs.  Naylor  consulted  Mr.  Clay- 
burg,  a  reputable  attorney,  before  making 
the  purchase,  and  that,  after  having  done 
so,  she  paid  $1,200  for  this  land,  and  took 
a  deed  of  it.  Taking  the  testimony  contain- 
ed In  the  record  as  a  whole,  it  cannot  be 
said  that  this  was  not  the  full  value  of  the 
land  at  that  time.  This  purchase  was  fol- 
lowed by  Mrs.  Naylor's  occupancy  of  the 
land  for  11  years,  until  her  death.  Four 
years  had  elapsed  after  the  sale  by  the  ad- 
mlnLstratrix  before  this  purchase  was  made. 
The  fact  that  Mrs.  Naylor  advised  with 
coimsel,  and  paid  the  full  value  of  this  land, 
in  cash,  for  it,  together  with  the  surrounding 
circumstances  of  the  case,  satisfies  us  of 
her  good  faith  in  buying  these  premises.  In 
many  respects  this  case  is  analogous  to  the 
case  of  Otis  v.  Kennedy  (Mich.)  65  N.  W.  219, 
where  there  is  a  very  full  review  of  the 
cases,  and  a  discussion  of  the  principles  that 
should  control  this  phase  of  the  case.  It 
will  not  be  necessary  to  repeat  them  here. 

After  a   careful   Inspection  of  the  record. 


we  do  not  think  the  complaJnsnts  have  made 
snch  a  case  as  to  entitle  them  to  the  relief 
prayed  for.  The  decree  of  the  court  below 
1b  reversed,  and  one  entered  dismissing  the 
bill  of  complaint,  with  costs. 

LONG,  C.  J.,  and  6SANT  and  HOOKER, 
J  J.,  concurred  with  MOORK.  J. 

MONTGOMERX,  J.  I  am  not  able  to 
agree  with  the  conclusion  reached  by  my 
brethren.  In  my  judgment,  the  sale  by  Mrs. 
Bums,  as  administratrix,  to  her  husband,  by 
which,  if  authorised,  at  least  an  inchoate 
right  of  dower  would  vest  in  her,  was  In- 
valid. 


WALDRON  et  al.  v.  AUDITOR  GENERAL. 
(Supreme  Court  of  Michigan.  May  12,  1896.) 
Taxation— Salb  of  Land  tos  Dbunqubxt  Taxis 

— OkDBR   PlXIKO    HeaRISO— POBLICATIOS— 

Dbsionatiok  or  Nbwspapkb. 
L  An  order  fixing  the  term  for  a  hearing 
on  a  petition  of  the  auditoar  general  against  land 
for  delinquent  taxes  is  sufficient  where  it  fol- 
lows the  form  provided  by  the  statute. 

2.  Where,  under  Laws  1893,  Act  206.  f 
63,  the  auditor  general  designated  the  "Mus- 
kegon Chronicle'  as  the  newspaper  in  wbicb 
an  order  and  petition  against  lands  for  delin- 
quent taxes  should  be  pablished,  and  two  news- 
papers were  published,  known  as  the  "Muske- 
gon Daily  Chronicle"  and  ^e  "MnsliegoD 
Weekly  Chronicle,"  a  publication  of  the  order 
and  petition  in  the  Muskegon  Weekly  Chronicle, 
which  was  treated  by  the  auditor  general  as  i 
compliance  with  his  designation,  and  acted  on, 
was  a  sufficient  and  lM;al  publication. 

3.  It  is  not  ground  for  setting  aside  a  de- 
cree for  the  sale  of  lands  for  delinquent  taxes 
that  there  was  not  sufficient  time,  between  the 
linal  publication  of  the  order  and  petition  and 
the  time  fixed  for  the  hearing,  to  permit  a  non- 
resident landowner  to  reach  the  place  of  trial 
from  the  place  of  his  reridence. 

Appeal  from  circuit  court,  Muskegon  coun- 
ty, in  chancery;  Fred  J.  Russell,  Judge. 

Petition  by  Carolyn  L.  Waldron  and  others 
against  the  auditor  general  to  set  aside  a  de- 
cree for  the  sale  of  certain  lands  for  taxes. 
From  an  order  setting  aside  the  decree,  the 
auditor  general  appeals.     Reversed. 

Fred  A.  Maynard,  Atty.  Geo.,  and  R.  J. 
Macdonald,  Pros.  Atty.,  for  appellant.  P.  W. 
Niskern,  for  appellees. 

MONTGOMERY,  J.  The  petitioners  mov- 
ed to  set  aside  the  decree  entered  at  the  Sep- 
tember term,  1894,  against  lands  of  the  peti- 
tioners, for  taxes  assessed  thereon  for  ibe 
year  1892.  Numerous  claims  and  objections 
to  the  proceedings  were  made. 

First,  It  is  claimed  that  the  order  fixing  the 
term  of  hearing,  under  section  62  of  the  Laws 
of  1893,  was  not  sufficiently  entiUed,  for  the 
reason  that  in  the  entitling  it  did  not  state 
the  year  for  which  the  taxes  were  assessed. 
The  objection  Is  not  only  technical,  but  it  is 
answered  by  the  fact  that  the  form  provided 
by  thr  ntatute  was  adopted. 
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The  principal  objection  uiiged  was  that  the 
auditor  general  desi^ruated  the  "Muakegon 
Chronicle"  as  the  newspaper  to  make  the  pub- 
lication, and  that  two  newspapers  are  pub- 
lished in  Muslcegon,  and  known  as  the  "Mus- 
kegon Dally  Chronicle"  and  the  "Muskegon 
Weekly  Chronicle."  The  publication  was  in 
the  Muskegon  Weekly  Chronicle,  and  proof  of 
publication  In  that  paper  was  made.  The 
circuit  Judge  held  that  the  publication  was 
not  sufficient,  and  set  aside  the  proceeding. 
The  auditor  general  appeals. 

The  circuit  Judge  evidently  relied  upon  the 
case  of  Bussell  t.  Railroad  Co.  (Minn.)  31  N. 
W.  692.  The  statute  of  Minnesota  provided 
tliat  the  newspaper  In  which  the  delinquent 
list  is  to  be  published  shall  be  designated  by 
the  board  of  county  commissionei's,  and  that 
a  copy  of  such  resolutions,  certified  by  the 
county  auditor,  shall  be  filed  in  the  office  of 
the  clerk  of  the  court  It  was  held  that  a 
publication  in  the  "Minneapolis  Weekly  Trib- 
une," wlien  the  designation  by  the  commis- 
sioners was  the  "Minneapolis  Tribune,"  con- 
ferred no  jurisdiction.  Two  Important  facts 
distinguish  the  Miimesota  statute  from  ours: 
First,  the  body  which  makes  the  designation 
is  not  the  body  which  makes  the  puUication; 
second,  the  law  requires  the  order  of  the  pub- 
lication to  be  filed  in  the  office  of  the  clerk  of 
the  court  The  court  said:  "The  resolution 
was  intended  as  a  notice  to  the  taxpayer,  so 
that,  by  examining  it,  he  might  be  able  to 
ascertain  with  certainty  in  what  newspaper 
to  look  to  see  whether  any  proceedingrs  had 
bees  commenced  against  his  lands  as  delin- 
quent" The  prorislons  of  onr  statute  which 
l>ear  on  the  question  are  found  in  sections  63 
and  06  of  Act  206  of  the  Session  Laws  of  1883. 
Section  63  reads  as  follows:  "The  newspsr 
pers  in  which  such  order  and  petition  are  to 
Ik  pnbtisbed  slkali  l>e  detignated  by  the  audi- 
tor general  on  or  l>efore  the  first  day  of  July 
Is  each  and  every  year,  and  not  afterwards, 
nclese  the  publisher  of  the  paper  so  designat- 
ed shall  fail  to  accept  such  designation  within 
Qftt-cn  days  after  the  same  is  made,  or  shall 
refuse  or  neglect  to  publish  and  print  such 
onler  or  petition,  or  unless,  from  any  other 
cause,  such  publication  shall  become  imprac- 
ticable. In  which  case  the  auditor  general 
shall  designate  some  other  paper  for  that  pur- 
pose before  the  time  limited  for  commencing 
•nob  publication."  Section  66  contains  the 
following:  "The  auditor  general  shall  cause 
a  copy  of  said  order  and  a  copy  of  said  peti- 
tion to  be  published,  at  least  once  in  each 
week  for  foar  successive  weeks  next  prior  to 
tlie  time  fixed  for  the  hearing  thereof,  in  some 
newspaper  published  and  circulated  In  the 
OBonty  in  which  the  petitian  is  filed,  to  be  se- 
lected by  the  auditor  general."  There  is  no 
proTislon  for  any  record  of  the  designation 
by  the  auditor  general,  and  it  is  not  to  l>e  in- 
ferred, therefore,  that  the  public  is  to  be  ex- 
pected to  resort  to  such  a  record  to  ascertain 
In  what  newspaper  the  delinquent  list  is  pub- 
lished.    The  auditor  general  Is  himself  the 


moving'  party,  acting  on  behalf  of  the  state, 
and  causes  the  publication.  It  is  further  pro- 
vided by  section  66  that  the  publisher  of  the 
paper  shall  furnish  to  the  county  treasurer 
and  auditor  general  two  copies  of  each  issue 
containing  the  publication,  and  It  is  made  the 
doty  of  the  auditor  general  and  treasurer  to 
examine  the  notices  published,  and  see  that 
they  are  correct  It  la  evident,  therefore, 
that  before  the  court  is  called  upon  to  act 
upon  this  proof  of  publication,  the  auditor 
general's  attention  has  been  called  to  the  pa- 
per In  which  the  notice  was  published;  and 
that  this  publication  was  treated  by  him  as 
a  compliance  with  the  designation  Is  manifest 
from  his  permitting  it  to  continue  and  acting 
upon  It.  There  is  room  for  saying  that  un- 
der the  Minnesota  statute,  the  designation  by 
the  iKtard  is  a  Jurisdictional  prerequisite  to 
action  by  the  clerk,  and  that  the  record  of 
this  determinaUon  was  intended  to  furnish 
means  of  information  to  the  taxpayer;  but 
our  statute  differs  radically  from  the  Minneso- 
ta statute  In  this  respect  The  one  who 
causes  the  publication  of  the  list  himself  se- 
lects the  newspaper.  Ko  notice  of  the  desig- 
nation Is  required  to  be  of  record,  and  when 
the  publication  lias  taken  place  in  such  a 
newspaper  as  the  auditor  general  is  author- 
ized to  designate,  and  in  one  which  he  resorts 
to  as  complying  with  the  designation  which 
he  has  made,  such  publication  as  the  statute 
vouchsafes  to  the  owner  of  the  land  has  been 
given. 

Another  point  Is  made,  that  as  two  of  the 
defendants  reside  In  the  state  of  Washington, 
and  as  the  publication  was  on  the  6th  day 
of  September,  and  the  hearing  but  four  days 
later,  these  nonresidents,  not  having  time  to 
come  from  the  place  of  their  residence  after 
the  publication  was  completed,  are  being  de- 
prived of  their  property  without  the  opportu- 
nity of  a  hearing,  and  without  due  process  of 
law.  We  are  cited  to  no  authority  to  sustain 
this  contention,  and  think  it  without  force. 

The  order  of  the  court  below  will  be  set 
aside,  with  costs  of  both  courts  to  he  taxed 
against  petitioners.  The  other  justices  con- 
curred. 


LEWIS  T.  GALLUP,  Justice  of  the  Peace, 
et  aL 

(Snprem*  Court  of  North  Dakota.     April  16, 
1886.) 

Cektiorari— Wbbit  Libs  — Rbmbdt  bt  Appbau 

1.  Certiorari  is  not  the  proper  remedy  to 
correct  an  error  of  law  arismg  at  a  trial  be- 
fore a  justice  of  the  peace  in  any  case  where 
the  ordinary  remedy  by  appeal  would  be  avail- 
able. 

2.  Where  a  defendant  appeared  by  an  at- 
torney before  a  juBtiv.-e  of  the  peace  upon  the 
return  day,  and  such  attorney  asked  to  have 
his  appearance  entered  by  tlie  justice  in  his 
docket,  and  the  justice  refused  to  do  so,  and 
proceeded  to  enter  judgment  against  the  de- 
fendant as  for  a  default  in  his  appearance, 
licld,  that  the  action  of  the  justice  of  Uie  peace 
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could  have  been  reviewed  by  an  appeal  npon 
qiioRtions  of  law,  after  settling  and  filing  a 
statement  with  the  jiistice  setting  out  the  facts 
of  such  appearance.  Certiorari  will  not  lie  in 
•nch  a  case. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Caas  conntr; 
William  B.  McCoimell,  Judge. 

Certiorari  on  the  petition  of  R.  S.  Lewis 
Against  R.  Oallup,  Justice  of  the  peace,  and 
O.  G.  Barnes,  sheriff.  Writ  quashed,  and  i>e- 
tltioner  appeals.     Affirmed. 

Ball,  Watson  &  Maclay,  for  appellant 
Bartlett  &  Lorell,  for  respondents. 


WALLIN,  a  J.  The  controlling  facta  In 
this  record  are  as  follows: 

This  proceeding  was  Initiated  by  an  affida- 
vit filed  in  said  district  court,  couched  in  the 
following  words  and  figures: 

"State  of  North  Dakota,  County  of  Cass— ss.: 
H.  C.  Southard,  being  first  duly  sworn,   on 

•oath  says  that  on  the day  of  May,  1894, 

R.  S.  Lewis  was  served  with  a  summons  in 
-an  action  wherein  George  M.  Babcock  was 
plaintifE  and  said  Lewis  was  defendant,  com- 
menced before  one  R.  Gallup,  as  Justice  of  the 
peace  in  and  for  said  county,  which  summons 
was  returnable  May  7th,  1S94,  at  10  o'clock 
a.  m.;  that,  upon  the  return  of  said  suni* 
tnons,  G.  R.  Meredith,  a  citizen  of  the  city  of 
Casselton,  in  said  county,  and  Pollock  Si  Scott, 
attorneys  of  the  said  county  and  state,  sever- 
ally and  separately  tendered  an  appearance 
in  said  action  on  behalf  of  said  Lewis,  but 
that  said  Justice  of  the  peace  refused  to  allow 
either  said  Meredith  or  said  Pollock  &  Scott 
to  appear  by  or  on  behalf  of  said  Lewis,  and 
refused  to  enter  any  api)earance  by  or  on  his 
behalf;  that  thereupon  said  Gallup  entered  a 
pretended  Judgment  In  favor  of  said  George 
M.  Babcock,  and  against  said  Lewis,  as  upon 
default,  in  the  sum  of  sixty  dollars  ($60)  prln- 
-cipal  and  luterest,  and  twelve  dollars  ($12) 
costs,  making  the  total  of  $72;  that  said  ac- 
tion was  brought  In  claim  and  delivery  for 
the  return  of  certain  property  in  said  sum- 
mons described,  or  the  value  thereof;  that,  as 
affiant  is  Informed  and  believes,  said  Gallup 
-entered  said  Judgment  as  aforesaid,  without 
hearing  or  demanding  any  evidence  whatever 
upon  the  part  of  the  plaintiff;  that  said 
Greorge  M.  Babcock  has  caused  to  be  Issued 
an  execution,  under  the  hand  of  said  Justice 
and  in  said  action,  and  has  placed  the  same 
In  the  hands  of  the  sheriff  of  said  county  for 
service.  Affiant  further  says  that  said  Lewis 
has  stated  his  case  to  him,  and  that  he  veruy 
believes  that  said  Lewis  has  a  good  and  enfii- 
-cient  defense  upon  the  merits  to  said  action 
brought  by  said  Babcock  as  aforesaid;  that 
■the  application  of  said  Lewis  for  a  writ  of  cer- 
tiorari is  not  for  the  purpose  of  delaying  or 
hindering  said  Babcock  from  the  collection  of 
any  Just  claims;  and  that  said  Lewis  has  no 
plain,  speedy,  or  adequate  remedy  by  writ  of 
■error,  appeal,  or  otherwise." 


Whereupon  said  district  court  issued  Its 
writ  of  certiorari  to  said  Justice  of  the  peace, 
and  to  said  sheriff.  To  this  writ  said  Justice 
of  the  peace  made  due  return  to  the  district 
court,  as  follows: 

"George  M.  Babcock,  Plaintiff,  Ta.  Robert  S. 

Lewis,  Defendant 
"Before  R.  Gallup,  Justice  of  the  Peace  witb- 
in  and  (or  Caaa  County. 
"To  Walter  W.  Smith,  Esq.,  Clerk  of  the 
District  Court,  County  of  Cass,  and  State  of 
North  Dakota,  Third  Judicial  District— Sir: 
In  compliance  with  the  annexed  order  of  the 
district  court  of  the  Third  Judicial  district  in 
and  for  said  county,  I  herewith  make  re- 
turn to  you  of  aU  proceedings  had  oefore  me 
as  a  duly  elected  and  qualified  Justice  of  the 
peace,  within  and  for  the  county  of  Cass, 
state  of  North  Dakota,  In  the  case  of  George 
M.  Babcock,  Plaintiff,  vs.  Robert  S.  Lewis. 
Defendant,  together  with  all  papers  in  said 
cause  which  are  herewith  attached,  and  mark- 
ed consecutively  A,  B,  O,  D,  and  E. 

"R.  Gallup, 
"Justice  of  the  Peace. 

"This  action  was  brought  for  the  recovery 
and  possession  of  five  ewes  and  one  buck,  to- 
gether with  the  natural  increase  of  said  buck 
and  ewes,  or  the  sum  of  sixty  dollars,  the 
value  thereof,  in  case  a  delivery  cannot  be 
had;  said  sheep  having  been  taken  from  said 
plaintiff  by  said  defendant 

"Summons  issued  May  1,  1894;  service 
made  on  defendant  by  A.  Gallup,  a  constable 
of  Cass  county,  N.  D.;  and  return  made  there- 
in. 

"Summons  made  returnable  May  7,  at  lO 
a.  m.  The  following  conciliators  were  sub- 
poenaed to  act  and  appeared  in  the  above 
action:    F.  T.  Buckholz  and  J.  R.  Pollock. 

"May  7,  1894,  at  10  a.  m.,  case  was  called. 
Plaintiff  In  court,  and  after  waiting  (or  one 
hour,  defendant  not  appearing  either  in  person 
or  by  an  agent  duly  authorized  in  writing  to 
appear,  due  proof  being  made.  Judgment  was 
rendered  by  default  in  favor  of  plaintiff  by 
the  court,  for  the  relief  demanded  in  com- 
plaint to  wit,  that  plaintifC  recover  of  the  de- 
fendant the  possession  of  the  property  de- 
scribed In  the  summons  and  complaint,  or  tbe 
value  thereof,  hereby  fixed  at  sixty  dollars,  In 
case  a  delivery  cannot  be  had,  and  the  costs 
hereby  taxed  at  thirteen  dollars  ($13). 
"R.  Gallup, 

"Justice  of  the  Peace. 
"F.  T.  Buckholz, 
"J.  R.  Pollock, 
"Conciliators. 

"Given  tinder  my  hand,  this  7th  day  of 
May,  1894. 

"R.  OaUup, 
"Justice  of  the  Peace. 

"State  of  North  Dakota,  Coimty  of  Cass— ss. : 
I,  R.  Gallup,  do  solemnly  swear  that  the  with- 
in and  foregoing  is  a  true  and  correct  report 
of  all  proceedings  had  before  me  in  the  wlth- 
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In-entitled  cause  of  action.  In  T^blch  Oeoige 
M.  Babcock  vs.  Robert  S.  Lewis  is  Interested; 
Also,  of  all  Judgments  and  disposition  thereof, 
and  an  itemized  account  of  witnesses'  fees, 
Jastlce  fees,  and  fees  of  jnrors,  and  of  other 
officers  therein,  as  It  appears  of  record  in  my 
JasUee  docket,  on  page  5. 
"R.  Gallup, 
"Justice  of  the  Peace  within  and  for  Said 
County  of  Cass." 
(Duly  verifled.) 

In  the  margin  of  the  justice's  return,  in- 
cluded as  a  part  thereof,  was  the  following 
statementof  costs:  "Justice's  fees,  ^.75;  con- 
ciliators' fees,  $2.20;  constable's  fees,  |2.05; 
attorney's  fees,  BarUett  &  Lovell,  $6.00."  Ap- 
pended to  the  above  return,  as  a  part  thereof, 
and  marked  "Exhibit  A,"  was  the  Bim:imons 
issued  by  the  Justice  in  the  case  of  Babcock 
T.  Lewis,  being  the  general  form  of  summons 
used  in  Justices'  courts,  and  imring  indorsed 
upon  It  the  names  of  Messrs.  Bartlett  &  Lov- 
ell, as  the  plalntitTs  attorneys,  and  the  offi- 
cer's return  of  service,  showing  the  service 
on  defendant  Alay  2,  1894.  Next,  marked 
"Exhibit  B."  followed  a  subpoena  issued  to  3. 
B.  Pollock  and  F.  T.  Buckholz,  requiring  them 
to  appear  on  the  return  day  of  the  summons, 
to  act  as  conciliators  in  said  case,  and  officer's 
due  return  of  service.  Next,  marked  "Ex- 
hibit C,"  followed  an  execution  Issued  out  of 
the  Justice  court  upon  the  Judgment  In  said 
cause,  dated  May  17, 1884,  containing  descrip- 
tion of  the  prc^erty  described  in  summons, 
and  having  attached  to  it  the  officer's  return 
of  the  same,  that  he  had  made  due  and  dili- 
gent search  for  the  property  descrlt>ed  in  said 
execution,  and  bad  been  unable  to  find  the 
lame,  and  "wholly  unsatisfied."  Upon  such 
return,  the  matter  came  on  to  be  heard  before 
the  district  court,  and  that  court,  after  hear- 
ing counsel,  made  its  final  order  in  the  pro- 
ceeding quashing  said  writ.  From  this  order, 
Robert  S.  Lewis  has  appealed  to  this  court 

In  presenting  the  case  to  this  court,  the  ar^ 
gnments  of  the  respective  counsel  have  taken 
a  wide  range,  but,  in  the  view  we  have  taken 
of  the  record,  we  deem  It  vinnecessary  in  dis- 
posing of  the  case  to  pass  upon  more  tlian  a 
single  feature.  In  resorting  to  the  certiorari 
I»t>ceeding,  we  are  of  the  opinion  that  the  ap- 
pellant has  mistaken  his  remedy.  Section 
5507  of  the  Compiled  Laws  (which  was  in 
f<wce  when  the  proceeding  was  heard  below) 
explicitly  declares  that  this  writ  is  available 
only  In  cases  where  "there  Is  no  writ  of  error 
or  ai)peal,  nor,  In  the  Judgment  of  the  court, 
any  other  plain,  speedy,  and  adequate  rem- 
edy." In  some  of  the  states  this  ancient  writ 
is  regularly  employed  as  a  means  of  bring- 
ing up  a  record  from  an  inferior  to  a  supe- 
rior court  for  review.  Sncb  Is  not  Its  office 
in  this  state.  In  this  Jurisdiction,  cases  are 
regularly  brought  from  a  Justice's  court  to  the 
(iiiitrlct  conrt  by  appeal,  under  an  appeal 
statute  so  framed  as  to  facilitate  the  review 
of  ail  qoestlon*!,  whether  of  law  or  fact,  aris- 


ing in  the  Justice's  court.  The  remedy  by 
appeal  Is  familiar  to  the  profession,  and  one 
which  has  been  constantly  employed  in  this 
Jurisdiction.  We  can  see  no  reaon  why  an 
appeal  was  not  resorted  to  in  this  case.  The 
statute,  in  our  Judgment,  was  available  to  the 
apptellant,  and  was  perfectly  adapted  to  meet 
the  exigency  presented  by  the  facts  occurring 
in  the  justice's  court,  as  such  facts  are  set 
out  In  the  affidavit  filed  as  a  foundation  for 
the  writ  of  certiorari.  The  affidavit  states 
'*that,  upon  the  return  day  of  said  summons, 
0.  R.  Meredith,  a  citizen  of  the  city  of  Cas- 
selton,  In  said  coimty,  and  Pollock  &  Scott, 
attorneys  of  said  county  and  state,  severally 
and  separately  tendered  an  appearance  in 
said  action  on  behalf  of  said  Lewis,  but  that 
said  justice  of  the  peace  refused  to  allow 
either  said  Meredith  or  said  Pollock  &  Soott 
to  appear  for  or  on  behalf  of  said  Lewis,  and 
refused  to  enter  an  appearance  by  or  on  his 
behalf;  that  thereupon  said  Gallup  entered 
a  pretended  judgment  in  favor  of  said  George 
M.  BalKock,  and  against  said  Lewis,  as  upon 
default,"  etc.  The  Justice's  docket  corrobo- 
rates the  statement  made  in  the  affidavit  in 
so  far  as  It  shows  that  default  judgment  was 
in  fact  entered  against  the  defendant  on  the 
return  day  named  In  the  summons. 

Upon  this  state  of  facts,  appellant  argues 
that  it  was  manifest  error  to  enter  a  default 
Judgment  agalust  him,  because,  as  he  con- 
tends, there  was  no  default  In  appearance  on 
his  behalf.  Inasmuch  as  he  did  actually  ap- 
pear In  said  action,  at  the  proper  time,  and 
In  the  proper  manner,  and  that  the  Justice  er- 
red in  refusing  to  enter  such  appearance  up- 
on his  docket  To  me^t  this  argument,  the 
respondent  contends  that  the  facts  set  out  in 
the  affidavit,  and  relied  upon  by  appellant,  as 
constituting  an  appearance  in  the  action  be- 
fore the  Justice,  fall  short,  and  do  not  con- 
stitute an  appearance,  within  the  meaning  of 
the  law.  In  support  of  this  contention,  the 
respondent  calls  attention  to  the  record,  and 
cites  chapter  45,  Laws  1893,  which  was  in 
force  at  the  time  in  question,  to  show  that  the 
justice  of  the  peace,  in  all  that  he  did,  was 
acting  under  and  in  conformity  to  said  stat- 
ute, and  that  the  Judgment  entered  was  reg- 
ular and  valid,  under  the  provisions  of  that 
statute.  The  statute  in  question  creates  a 
tribunal  called  commissioners  of  conciliation, 
directs  how  and  when  and  where  such  tri- 
bunal shall  be  called  together,  and  prescribes 
the  proceedings  to  be  had  before  It  when  It 
Is  convened.  Construing  this  statute,  It  Is  re- 
spondent's contention  that  neither  party  to 
the  action  can  appear  and  litigate  the  action 
proper  before  the  justice  of  the  peace,  except 
upon  the  condition  that  he  had  first  appeared 
before  the  board  of  conciliation,  and  that  in- 
asmuch as  the  appellant  does  not  show  or 
claim  that  he  appeared  before  such  board,  or 
attempted  to  do  so,  he  was  legally  in  def a  ult, 
despite  the  fact  that  he  did  appear  before  the 
justice  In  manner  and  form  as  the  law  direct- 
ed, before  the  statute  in  question  was  enacted. 
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Wff  are  Inclined  to  agree  with  the  appellant's 
construction  of  the  statute,  but  we  aball  not 
place  our  ruliog  upon  that  ground.  In  our 
opinion,  It  does  not  at  aU  matter  which  view 
of  the  statute  Is  the  correct  one.  In  either 
view,  the  appellant  would  have  an  unassail- 
able right  to  have  the  facts  upon  which  he  re- 
lies as  constituting  an  appearance  in  the  ac- 
tion presented  to  the  district  court,  and  have 
the  point  In  controversy  decided  by  that  court 
But  the  record  of  the  Justice  fails  to  disclose 
whether  the  defendant  appeared  or  did  not 
appear  In  the  action  proper.  The  acts  of  the 
defendant  relied  upon  as  constituting  a  legal 
appearance  in  the  action  upon  the  return  day 
are  not  set  out  in  the  doclcet.  The  entry  is 
that  the  defendant  did  not  appear,  "either  In 
person  or  by  an  agent  duly  authorized  in 
writing  to  appear."  We  construe  this  lan- 
guage as  having  reference  only  to  an  ap- 
I)earance  before  the  commissioners,  inasmuch 
as  the  statute  authorizes  an  appearance  be- 
fore that  body  only  In  person,  or  by  an  agent 
thereto  authorized  in  writing. 

It  follows  that  the  record  as  made  up  by  the 
Justice  fails  to  set  forth  that  certain  facta, 
claimed  to  be  vitally  important,  took  place  on 
the  return  day;  I.  e.  the  facts  set  out  and  re- 
lied upon  by  appellant  as  constituting  his 
appearance  In  the  action.  It  waa  requisite 
to  a  decision  of  the  dispute  in  the  district 
court  that  these  omitted  facts  should  be 
brought  upon  the  record  of  the  proceedings 
in  the  Justice's  court  But  how?  This  ques- 
tion Is  readUy  answered  by  reference  to  the 
statute  regulating  appeals  to  the  district  court 
from  Justices'  courts  upon  questions  of  law. 
If  an  error  was  made  by  the  Justice  of  the 
character  complained  of,  it  was  manifestly 
an  error  of  law;  and,  to  correct  It  an  appeal 
upon  questions  of  law  was  the  appropriate 
statutory  remedy.  In  such  case,  section  6130, 
Comp.  Laws,  provides  for  makhig  and  filing 
a  statement  of  the  case.  Such  "statement 
must  contain  the  grounds  upon  which  the 
party  intends  to  rely  on  appeal."  Under  this 
statute,  the  facts  relied  upon  aa  constituting 
a  valid  appearance  In  the  action  could  have 
been  brought  upon  the  record  of  the  proceed- 
ings had  before  the  Justice;  and,  upon  an  ap- 
peal upon  questions  of  law,  the  point  in  dis- 
pute could  have  been  adjudicated  in  the  dis- 
trict court  See  Perrott  v.  Owen  <S.  D.)  64 
N.  W.  526.  The  law  therefore  provided  a 
remedy  by  appeal  to  correct  the  alleged  error, 
and  we  are  unable  to  discover  wherein  such 
an  appeal  would  not  have  been  adequate,  or, 
at  least,  as  adequate  as  such  remedy  ever  is 
to  correct  an  alleged  error  of  law  occurring 
in  a  Justice's  court  Another  adequate  rem- 
edy having  been  provided,  It  was  not  error  in 
the  court  below  to  quash  the  certiorari  pro- 
ceeding, and  therefore  the  order  appealed 
from  must  be  afllrmcd. 

We  remark,  finally,  that  we  deem  it  un- 
necessary to  place  a  construction  upon  the 
statute  creating  tribunals  of  conciliation.  It 
has  been  materially  modified  by  subsequent 


legislation.  See  section  6706,  Rev.  Codes.  We- 
merely  remark  that  in  our  opinion,  the  stat- 
ute did  not  embody  or  carry  out  the  provlBton 
found  In  section  120  of  the  state  constitution. 
That  section  of  the  organic  law  contemplates 
the  establishment  of  a  tribunal  which,  by  the 
agreement  of  parties,  would  possess  the  pow- 
er to  determine  a  controversy,  and  to  render 
a  valid  and  binding  judgment  therein.  The 
statute  in  question  created  no  such  tribunal. 
Under  it  the  commissioners  of  concillatioo 
could  render  no  Judgment  whatsoever.  They 
were  not  clothed  with  authority  to  enter  a 
binding  Judgment  under  any  circumstances. 
The  only  Judgment  authorized  by  the  statute 
was  a  Judgment  to  be  entered  by  the  Justice 
of  the  peace  upon  the  agreement  of  the  por- 
ties,  such  Judgment  to  be  evidenced  by  the 
signature  of  the  parties  appended  to  the  Judg- 
ment so  entered.    All  concur. 


STATE  ei  rel.  SCOVIL  t.  MOORHOUSE, 
County  Auditor. 

(Supreme  Court  of  North  Dakota.     April  24, 
1896.) 

RaviscD  Code— RsPBAL  or  Revendm  Law— Dis- 
TaicT  Assessors. 

The  broad  language  of  the  repealing  act 
which  went  into  eSect  with  the  Revised  Codes 
must  be  so  limited  by  the  obvious  purpose  of 
the  new  revenue  law  as  to  leave  unaffected 
those  portions  of  chapter  132  of  the  Laws  of 
1890  as  relate  to  the  office  of  district  assessor* 
iu  unorganized  townships. 
.    (Syllabus  by  the  Court) 

Appeal  from  district  conrt  Burleigh  county; 
W.  H.  Winchester,  Judge. 

Application  by  the  state  of  North  Dakota,  on 
the  relation  of  B.  F.  Scovil,  against  William  S. 
Moorhouse,  as  auditor  of  the  county  of  Bur- 
leigh, for  mandamus.  From  a  Judgment  deny- 
ing the  writ  pkilntlff  appeals.    Reversed. 

John  F.  Cowan,  Atty.  Gen.,  for  appellant 
Edward  S.  Allen,  State's  Atty.,  for  respond- 
ent 

CORLISS,  J.  This  cause  Involves  a  question 
of  great  moment  to  the  state.  We  are,  in  ef- 
fect, called  upon  to  decide  whether  there  ex- 
ists within  this  commonwealth  any  revenue 
law  whatever.  The  particular  point  presseuted 
is  whetiier  there  Is  any  machinery  for  assaas- 
ing  property  in  this  state  situated  in  those  por- 
tions of  the  state  in  which  there  are  no  orgau- 
ized  townships.  But  it  is  obvious  that,  If 
the  revenue  law  which  went  into  operation  on 
the  1st  of  last  January  has  made  no  provision 
for  the  assessment  of  property  In  those  por- 
tions of  the  state,  it  is  wholly  void,  as  violative 
of  that  provision  of  the  constitution  which  re- 
quires that  all  property  of  the  state  shall  be 
taxed  by  uniform  rule,  according  to  its  true 
value  in  money,  except  where  the  constitution 
prescribes  a  different  rule.  Section  176.  The 
exceptions  referred  to  would  not  authorize  the 
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exemption  of  property  merely  becanse  of  Its 
location  in  an  unorganized  township.  Ttie 
question,  therefore,  before  us  Is  wbettier  tiiere 
is  any  valid  rerenne  iaw  in  this  state  at  all. 
It  comes  before  us  on  appeal  from  a  flnal  judg- 
ment in  mandamus  proceeding  instituted  by 
relator  to  compel  the  defendant,  as  auditor  of 
Burleigh  comity,  to  furnish  him  (the  relator), 
u  assessor  of  the  seoond  assessor's  district  in 
Burleigh  county,  with  the  necessary  notices 
and  blanks  to  enable  him  to  discharge  his  du- 
ties as  such  assessor.  The  defendant  demes 
the  .right  of  the  relator  to  compel  him  (the 
defendant)  to  famish  the  relator  these  notices 
and  blanks,  basing  his  denial  on  the  proposi- 
tion that  there  is  no  longer  any  such  ofBce  as 
that  of  district  asBussor  in  this  state.  The 
term  for  which  relator  was  elected  has  not  ex- 
pired; and  therefore  he  is  clearly  entitled  to 
the  relief  sought,  unless  it  is  true  that  the 
latr  creating  the  office  of  district  assessor  has 
been  repealed.  The  act  creating  this  office 
la  chapter  132  of  the  Laws  of  1880.  When  we 
turn  to  the  Revised  Oodes,  we  discover  in  them 
a  general  repealing  statute,  embracing  many 
laws;  and  among  the  acts  there  enumerated 
as  repealed  Is  this  chapter  132  of  the  Laws  of 
1890.  Were  we  furnished  with  no  other  light 
00  this  subject,  we  could  not  escape  the  con- 
dorian  that  that  section  of  this  chapter  which 
creates  the  office  of  district  assessor,  and  pro- 
Tides  for  his  election,  etc.,  has  been  abrogated. 
But  we  must  construe  this  blanket  repealing 
clause  tn  the  light  of  the  circumstances  sur- 
tonoding  its  enactment,  and  also  in  connection 
with  other  statntes  passed  at  the  same  time 
as  pan  of  the  general  scheme  of  legislation  of 
which  this  repealing  statute  was  only  a  sub- 
ordinate feature.  It  Is  evident  that  this  re- 
pealing act  was  not  BpedficaUy  leveled  at  the 
abolition  of  the  office  of  district  assessor.  The 
wctimi  of  chapter  132  which  relates  to  the 
office  is  one  of  moie  than  a  hundred  sections 
o(  that  chapter;  and  the  only  reference  to 
the  chapter  itself  In  the  repealing  act  is  by 
use  of  the  words  and  figures  "chapter  132  of 
the  Laws  of  1890,"  burled  In  a  mass  of  ref- 
erences to  hundreds  of  other  sections,  chap- 
ters, and  laws  there  declared  to  be  repealed. 
To  impute  to  the  legislature  an  Intent  to  re- 
peal those  parts  of  chapter  132  which  provide 
for  the  office  of  district  assessor,  and  regulate 
the  election  of  such  officer,  etc.,  is  to  lay  at  Its 
door  the  charge  of  enacting  a  law  (the  new 
revenue  law)  which  could  not  be  enforced  in 
a  large  portion  of  the  territory  In  which  it  is 
niaaifest  that  it  was  Intended  by  the  legis- 
lature that  it  should  be  operative.  The  most 
osuai  reading  of  this  new  revenue  law  makes 
It  plain  that  the  legislature  proceeded  on  the 
theory  that  all  the  necessary  machinery  to  as- 
ceas  property  and  levy  and  collect  taxes  in  un- 
organized townshtpB  was  entirely  intact. 
Nearly  every  line  of  the  revenue  statute  is  a 
conclusive  demonstration  that  it  was  not  the 
purpose  of  the  lawmaking  power  to  render  it 
huiiowibie  to  assess  property  and  collect  taxes 


In  large  portions  of  territory  of  the  state.  The 
law  proceeds  on  the  theory,  from  its  opening 
sentence  to  its  last  provision,  that  all  property 
in  the  state  not  lawfully  exempted  from  taxa> 
tlon  shall  be  assessed  by  a  legal  assessor.  In 
many  sections  of  the  act  explicit  reference  is 
made  to  district  assessors,  showing  clearly  that 
It  was  never  the  purpose  of  the  legislature  to 
repeal  that  portion  of  chapter  132  which  re- 
lated to  the  office  of  district  assessor.  Under 
the  provisions  of  the  laws  of  1890,  the  district 
assessor  has  jurisdiction  to  assess  in  all  those 
imorganlzed  townships  which  lie  within  the 
same  commissioner's  district  for  which  he  was 
elected  assessor.  As  contradistinguished  from 
township  districts,  these  assessors'  districts 
are  referred  to  as  commissioner  districts.  In 
the  following  sections  of  the  Revised  Codes, 
these  commlBsi(Hier  districts  are  distinctly 
recognized  as  existing,  and  the  listing  of  prop- 
erty therein  is  specially  provided  for.  Sections 
1201,  1202,  and  1203,  Rev.  Oodes,  read  as  fol- 
lows: "The  owner  of  range  atock,  including 
cattle,  horses  or  sheep,  or  his  agent,  foreman 
or  superintendent,  shall  list  the  same  for  pur- 
poses of  assessment  and  taxation  in  the  com- 
missioner district  or  township  In  which  he 
claims  his  home  ranch  for  roimding  and  brand- 
ing purposes,  and  where  his  herdsmen  or  em- 
ployees are  boarded  and  subsisted,  regardless 
of  where  the  cattle  may  range.  If  such  own- 
er of  range  stock,  including  horses,  cattle  or 
Sheep,  has  at  the  time  the  assessment  Is  made, 
no  such  home  ranch,  then  such  range  stock 
shall  be  listed  in  the  commissioner  district  or 
township  in  which  the  home  ranch  was  situ- 
ated at  the  last  round-up  and  branding;  pro- 
vided, that  any  such  stock,  owned  outside  ot 
this  state,  and  ranging  within  this  state,  shall 
be  assessed  wherever  and  whenever  foimd 
ranging  within  this  state.  When  the  home 
ranch  of  any  owner  of  range  stock  is  situat- 
ed in  an  unorganized  county  of  this  state,  such 
range  stock  shall  be  subject  to  taxation  in  the 
organized  coudty  to  which  it  is  attached  for 
judicial  purposes,  and  shall  be  listed  and  as- 
sessed by  the  assessor  of  the  commissioner  dis- 
trict or  township  lying  in  closest  proximity 
to  such  home  ranch."  See,  also,  sections  1209 
and  1212,  Rev.  Ck)des.  In  section  1191  iKitb 
township  and  district  assessors  are  named. 
But  It  Is  not  on  isolated  provisions  of  the  rev- 
enue law  that  we  rest  our  decision.  We  bold 
that  the  purpose  to  keep  alive  the  necessary 
machinery  to  enable  property  to  be  assessed 
and  taxes  to  be  collected  in  imorganlzed  town- 
ships is  so  palpable  that  it  must  override  the 
faint  inference  of  a  purpose  to  leave  that  ter- 
ritory wholly  exempt  from  taxation,  drawn 
from  the  fact  that,  in  a  vast  mass  of  statutes 
enumerated  as  within  the  language  of  a  re- 
pealing act,  a  brief  reference  to  chapter  132  of 
the  Laws  of  1890  is  found,  without  any  pai^ 
tlcular  reference  to  the  section  of  that  chap- 
ter which  contains  the  provision  relating  to  the 
office  of  district  assessor,  etc.  It  is  obvious 
that  the  broad  letter  of  this  repealing  act  is  in 
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conflict  wiUi  the  whole  spirit  and  purjwse  of 
the  revenue  law  passed  at  the  same  time.  As 
both  cannot  stand,  it  is  obylous  that  we  must 
give  effect  to  that  which  expresses  the  true 
legislative  purpose.  It  is  too  plain  for  ar- 
gument that  one  of  the  great  purposes  of  the 
legislature  was  to  provide  for  the  assessment 
of  property  throughout  the  entire  state.  To 
give  effect  to  that  purpose,  we  must  limit  the 
broad  language  of  the  repealing  act,  so  that  it 
will  not  defeat  such  purpose.  Not  having 
made  provision  In  the  new  revenue  law  for 
the  office  of  district  assessor,  and  yet  having 
clearly  evinced  a  purpose  that  property  In 
such  territory  should  be  assessed,  and  having 
in  terms  referred  to  that  office  and  the  dis- 
trict over  which  the  jurisdiction  of  a  district 
assessor  extended,  it  does  not  admit  of  doubt 
that  it  was  never  intended  by  the  legislature 
that  those  provisions  of  chapter  132  relating 
to  the  office  of  district  assessor,  etc.,  should  be 
repealed.  To  reach  the  contrary  conclusion 
would  be  to  impute  to  the  legislature  a  delib- 
erate Intention  to  pass  an  unconstitutional 
law,  for  its  violation  of  the  state  constitution 
would  be  palpable  if  it  left  a  portion  of  the 
territory  of  the  state  without  any  legislation 
authorizing  the  levy  and  collection  of  taxes 
therein.  Moreover,  we  must  not  Ignore  the 
public  mischief  wtiich  would  result  from  such 
a  construction  of  the  statute  as  would  defeat 
taxation,  not  only  in  these  unorganized  towq- 
ships,  but  throughout  the  entire  state.  In  a 
doubtful  case,  such  consideration  should  have 
great  weight;  but  we  do  not  regard  this  case 
as  at  all  doubtfuL 

The  decision  of  the  New  York  court  of  ap- 
peals hi  Smith  V.  People,  47  N.  Y.  330,  is 
directly  in  poini.  The  question  before  the 
court  was  whether  certain  portions  of  certain 
laws  passed  in  1853  and  1857  had  been  re- 
pealed. The  repealing  statute  was  broad 
enough  in  terms  to  embrace  the  whole  of 
such  laws.  It  was  as  comprehensive  as  the 
repealing  law  involved  in  ther  case  at  bar. 
On  this  subject  the  court  said:  "As  there  is 
no  qualification  or  limitation  annexed  to  the 
repealing  clause,  it  is  conceded  that  it  is  suffi- 
cient in  terms  to  accomplish  all  that  is  claim- 
ed for  it,  and,  literally  interpreted,  effectually 
abrogates  the  laws  of  1853  and  1857,  reor- 
ganizing the  criminal  courts  in  the  city  of 
New  York."  But  the  court  held  that  this 
sweeping  provision  of  the  repealing  act  must 
be  limited,  because  other  statutes  made  it 
manifest  that  it  could  not  have  been  the  pur- 
pose of  the  legislature  wholly  to  abrogate 
these  statutes,  but  on  the  contrary.  It  was  the 
intent  of  that  body  to  leave  certain  portions 
of  them  in  force.  Said  the  court:  "The  prac- 
tical effect  of  a  Judgment  giving  full  and  lit- 
eral effect  to  the  repealing  clause  in  the  act 
of  1870  would  be  to  annul  all  the  proceed- 
ings In  and  judgments  of  both  courts  for 
the  last  two  years,  and  the  consequences 
would  seriously  affect  the  public  as  well  as 
ladlTldnals.    A  statute  should  not  be  bo  con- 


strued as  to  work  a  public  mischief,  anles» 
required  by  words  of  the  most  explicit  and 
unequivocal   Import     People   v.   Lambier,    5- 
Denio,  9.     In  the  construction  of  statutes,  ef- 
fect must  be  given  to  the  Intent  of  the  legis- 
lature whenever  it  can  be  discerned,  tbougti 
such  construction  seem  contrary  to  the  letter 
of  the  statute.    That  Intent  must  be  primari- 
ly sought  in  the  language  of  the  statute;  and. 
if  the  words  employed  have  a  well-understood 
meaning,  are  of  themselves  precise  and  un- 
ambiguous,  in  most  cases  no  more  can   be- 
necessary  than  to  expound  them  in  their  nat- 
ural and  ordinary  sense.    The  words  In  sacb 
cases,  ordinarily,  best  declare   the  intention, 
of  the  legisUture.     Sussex  Peerage  Case,  11 
Clark  &  F.  86;  NeweU  y.  People,  7  N.  Y.  97; 
McOluskey  t.  CromweU,  11  N.  Y.  663.   These 
rules  are  elementary,  but  it  la  equally  well- 
settled  that  words,  absolute  of  themselves, 
and  language  the  most  broad  and  compre- 
hensive, may  be  qualified  and  restricted  by 
reference  to  other  parts  of  the  same  statute 
in  which  they  are  used,  and  to  the  circum- 
stances and  facts  existing  at  the  time,  and  to- 
which  they  relate  or  are  applied.     A  literal 
interpretaUon  o'  words  in  most  common  use, 
and  having  a  well-defined  meaning  as  ordinar- 
ily used,  would  not  unfrequentiy  defeat  rath- 
er than  ax»K>mpll8h,  the  Intent  of  the  i>arty 
using  them.    If,  in  reading  a  statute  in  con- 
nection with  other  statutes  passed  at  or  about 
the  same  time,  a  doubt  exists  as  to  the  force 
and  effect  the  legislature  intended  to  give  to> 
particular  terms,— that  Is,  as  to  the  meaning 
which  it  was  intended  they  should  bear  and 
have  in  the  connection  in  which  they  are  used, 
— it  is  also  competent  to  refer  to  the  circum- 
stances under  which  and  the  purposes  for 
which  a  statute  is  passed,  to  ascertain  the 
intent  of  the  legislature.     •     •     •    The  ques- 
tion whether  a  repeal  of  a  prior  statute,  ab- 
solute in  terms,  can  be  limited  in  its  opera- 
tion and  effect  for  any  reason,  has  frequently 
arisen,  and  the  decisions  of  the  courts  have- 
been  uniform  that  while  the  language  of  the 
repealing  clause  must  be  accepted  as  the  ex- 
pression of  the  will  of  the  legislature,  and 
effect  given  to  it  according  to  its  terms,  un- 
less it  appears,  although  the  language  of  the 
appeal  was  general  and  unqualified,  that  it 
was  intended  to  be  used   in  a  qualified   or 
limited  sense,  that  whenever  that  intent   is 
discovered,  effect  must  be  given  to  it,  as  in 
the  interpretation  of  other  acts.     Rex  v.  Rog- 
ers, 10  East,  568;   Warren  v.  Windle,  3  East, 
205.     If  the  repeal  of  a  statute  is  by  express 
and  positive  terms,  and  there  is  no  legitimate 
evidence  in  or  out  of  the  act  of  an  intent  to 
qualify  and  restrict  the  operation,— that  is,  no 
limitatior.  or  qualification,  express  or  implied, 
—the  only  question  Is  as  to  the  effect  of  the 
repeal,  and  the  rule  is  that,  for  all  purposes, 
the  law  rei>ealed  is  as  if  it  had  never  existed. 
MUler-s  Case,  1  W.  Bl.  461;  BuUer  v.  Palmer. 
1   HiU,  324;    Maggs  v.   Hunt  4  Bing.   212^. 
Surtees  v.   Ellison,  9  Bam.   &  0.  TSa    A 
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clanse  In  a  statute  purporting  to  repeal  other 
statutes  Is  subject  to  the  game  rules  of  Inter- 
pretation as  otber  enactments,  and  tbe  Intent 
most  preTail  over  literal  interpretation.  One 
part  of  an  act  of  the  legislature  may  be  re- 
ferred to  in  aid  of  the  Interpretation  of  otber 
parts  of  the  same  act.  So,  in  case  of  doubt 
or  uncertainty,  acts  in  pari  materia,  passed 
before  or  after,  and  whether  repealed  or  unre- 
pealed, may  be  referred  to  in  order  to  discern 
the  intent  of  the  legislature  in  the  use  of 
particular  terms;  and  witbin  tbe  same  rule, 
aod  tbe  reason  of  it,  contemporaneous  legis- 
lation, although  not  precisely  in  pari  materia, 
may  l>e  referred  to  for  the  same  purpose. 
Statutes  in  pari  materia  relate  to  the  same 
subject,  the  same  person  or  thing,  or  tbe 
same  class  of  persons  or  things,  and  are  to  be 
read  together,  for  the  reason  that  it  is  to  be 
implied  that  a  code  of  statutes  relating  to  one 
subject  la  governed  by  tbe  same  spirit,  and 
are  intended  to  be  harmonious  and  consistent. 
They  are  to  be  taken  together  as  if  they  were 
one  in  law,  as  one  statute.  1  Kent.  Comm. 
4*33;  Church  T.  Crocker,  3  Mass.  21;  Men- 
don  V.  Worcester  Co.,  10  Pick.  235;  United 
Society  ▼.  Eagle  Bank,  7  Conn.  456;  Bac. 
A.br.  'Statute,'  I.  3;  McWUUam  t.  Adams,  1 
Macq.  120;  Rogers  v.  Bradsbaw,  20  Johns. 
T35;  McCartee  ▼.  Society,  9  Cow.  437.  Stat* 
Qtes  enacted  at  tbe  same  session  of  the  legis- 
lature should  receive  a  construction,  If  possi- 
ble, which  will  give  effect  to  each.  They  are 
within  the  reason  of  the  rule  goTemiog  the 
eonstructlon  of  statutes  in  pari  materia. 
Each  is  supposed  to  speak  tbe  mind  of  the 
same  legislature,  and  the  words  used  In  each 
iiliould  be  qualified  and  restricted,  if  neces- 
sary, in  their  construction  and  effect,  so  as 
u>  give  validity  snd  effect  to  every  other  act 
passed  at  tbe  same  session."  The  court 
states  its  conclusion  at  page  341,  in  tbe  fol- 
lowing language:  "The  last  act  reflects  light 
upon  the  first,  and  Is  a  very  significant  indi- 
cation tliat  the  legislature  did  not  Intend,  by 
the  comprehensive  terms  of  repeal,  to  abro- 
gate the  oiganizing  law  of  the  criminal  courts 
in  New  Yorli,  which  had  a  place  in  the  acts 
purxwrting  in  terms  to  be  repealed,  and  did 
not  suppose  that  tbe  organization  of  these 
courts  bad  been  affected.  Both  acts  can 
stand  together  by  giving  tbe  repealing  clause 
a  (jualified  and  restricted  operation,  in  liar- 
niouy  with  the  evident  intent  of  tbe  legisla- 
ture, and  not  otherwise."  The  principles 
which  govern  our  decision  in  this  case  were 
rei'ognized  and  applied  by  this  court  in  Trust 
Co.  V.  Whlted,  2  N.  D.  82  (see  pages  101 
and  102  of  the  opinion),  49  N.  W.  318.  The 
decisions  in  tbe  New  York  case  cited  meet  our 
full  approval.  To  the  same  effect  are  City  of 
Janesvllle  v.  Markoe,  18  WI&  350;  Supervis- 
ors of  Walworth  Co.  v.  Village  of  Whitewa- 
ter, 17  Wis.  198.  See,  also.  State  v.  Miller, 
23  Wis.  634.  The  Judgment  of  tbe  district 
court  is  reversed,  and  that  court  is  directed 
to  enter  a  Judgement  awarding  a  peremptory 
writ  of  mandamua.    All  concur. 


In  r«  McCABEL 

(Supreme  Court  of  North  Dakota.     April  25, 
1896.) 

Rbmoval  or  SBEKirr— Demurrbb  to  Pstition — 

APFBAL. 

Section  7838  of  the  Revised  Codes  eon- 
Bidered  and  construed.  Said  section  creates  a 
remedy,  and  authorizes  a  proceeding  which  is 
summary  in  its  nature,  and  of  a  character  pe- 
culiar to  itself.  The  statute  which  creates  the 
remedy  also  establiahes  the  practice  which  gov- 
erns the  proceeding  to  obtain  the  remedy.  The 
statute  does  not  contemplate  that  the  proceed- 
ing shall  be  delayed  by  appeals  from  mterme- 
diate  orders  or  rulings,  and  does  not  authorize 
any  appeal  before  the  entry  of  judgment.  Ac- 
cordingly, held,  that  an  attempted  appeal  to  this 
court  by  the  accused  from  an  order  of  the  dis- 
trict court  overruling  a  demurrer  to  the  writ- 
ten accusation  will  not  lie.  Such  appeal  is  dis- 
missed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Pembina  county; 
Otto  B.  Sauter,  Judge. 

AppUcation  by  F.  C.  Myrlck  and  J.  D.  Gor- 
don for  the  removal  of  George  H.  McCabe 
from  the  office  of  sheriff  of  Pembina  county. 
From  an  order  overruling  tbe  demurrer  of  the 
defendant,  he  appeals.     Dismissed. 

Cochrane  &  Feetbam,  J.  D.  Stack,  and  W. 
J.  Kneeshaw,  for  appellant  N.  0.  Young, 
State's  Atty.,  for  respondent 


WAXiUN,  0.  J.    This  is  a  proceeding  for 

the  removal  of  the  appellant  from  the  office 
of  sheriff  of  Pembina  county,  and  was  insti- 
tuted under  the  provisions  of  section  7838  of 
the  Revised  Codes,  by  a  written  and  verified 
accusation,  made  by  one  F.  C.  Mytlck  and 
one  J.  D.  Gordon,  accusing  tbe  appellant  of 
charging  and  collecting  illegal  fees  as  sucb 
sheriff,  and  of  being  guilty  of  otber  official 
nUsconduct  The  written  accusation  was  pre- 
sented to  tbe  district  court,  whereupon  the  ap- 
pellant was  cited  before  that  court  to  answer 
the  same.  The  appellant  appeared  by  counsel 
in  the  trial  court,  for  the  special  purpose  of 
objecting  to  tbe  Jurisdiction  of  that  court 
After  hearing  counsel,  the  court  entered  an  or- 
der overruling  said  objection,  to  which  ruling 
an  exception  was  entered.  Appellant  then 
moved  tbe  court  below  to  strike  out  the 
charges  and  specifications  embodied  In  said 
written  accusation,  which  motion  was  denied, 
and  tbe  appellant  excepted  to  the  ruling.  The 
appellant  then  filed  a  demurrer  to  said  ac- 
cusation, in  writing,  basing  tbe  same  upon 
various  grounds,  wnicb  were  detailed  in  the 
demurrer.  After  bearing  counsel,  the  district 
court  ordered  that  tbe  demurrer  be  overruled, 
to  which  order  appellant  excepted.  The  rec- 
ord further  shows  that  appellant  having, 
through  bis  counsel,  in  open  court  given  no- 
tice of  bis  intention  to  appeal  to  the  supreme 
court  from  the  orders  above  mentioned,  tbe 
trial  court  continued  the  hearing  of  the  pro- 
ceeding until  sucb  time  as  this  court  should 
pass  upon  tbe  law  questions  presented  upon 
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the  record.  The  case  Is  sought  to  be  brought 
into  this  court  by  an  appeal  from  the  order 
overruling  the  demurrer. 

In  our  opinion,  the  appeal  will  not  lie.  It  Is 
elementary  that  the  right  of  appeal  is  statu- 
tory. No  such  right  exists  at  common  law, 
and  hence  no  ease  can  be  reviewed  by  an  ap- 
peal to  a  court  of  superior  jurisdiction,  un- 
less some  statute  gives  the  right  either  In  ex- 
press terms  or  by  necessary  implication.  In 
this  proceeding,  there  is  no  statute  which  al- 
lows an  appeal  from  an  order  overruling  a 
demurrer.  In  fact,  the  statute  Itself  contains 
no  provision  which,  in  terms,  permits  a  de- 
murrer to  be  interposed  to  the  written  accu- 
sation. The  accused  is,  in  terms,  required  to 
"answer"  the  written  accusation,  a  copy  of 
which  is  served  upon  him  by  the  state's  attor- 
ney. The  statute  makes  no  reference  to  a 
demurrer  or  to  any  of  the  pleadings  named  In 
a  civil  action,  save  only  an  answer  to  the  ac- 
cnsatlon.  On  the  contrary,  the  enactment 
throughout  distinctly  reveals  a  legislative  pur- 
pose to  make  this  remedy  summary  in  all  its 
features.  A  demurrer  raises  an  issue  of  law, 
and  the  trial  of  such  an  Issue,  if  regularly 
brought  on,  would  at  least  involve  the  delay 
occasioned  by  a  notice.  In  view  of  the  mani- 
fest purpose  of  the  statute,  it  is,  to  say  the 
least,  doubtful  whether  it  contemplates  the 
use  of  the  demurrer  either  to  the  accusation 
or  to  the  answer  thereto  filed  by  the  accused. 
However  this  may  be,  it  Is  certain  that  the 
statute  nowhere  grants  the  right  of  appeal 
from  an  order  either  allowing  or  overruling  a- 
demurrer.  If  the  law  regulating  appeals 
from  orders  made  upon  demurrers  interposed 
to  the  various  pleadings  in  use  In  clvti  ac- 
tions is  to  be  imported  into  this  statute  by 
construction,  it  must  follow  that  the  whole 
law  regulating  such  appeals  must  be  Import- 
ed, Including  the  right  to  appeal  from  an  or- 
der allowing  or  overmling  a  demurrer  to  the 
answer  of  the  accused.  Such  a  construction 
would  be  without  any  warrant  in  the  lan- 
guage used  in  the  statute,  and  would,  In  its 
practical  effect,  operate  to  defeat  the  obvious 
purpose  of  the  legislature  to  afford  a  sum- 
mary method  of  removing  certain  officers 
from  ofQce,  for  reasons  stated  in  the  statute. 
The  statute  creating  this  remedy,  which  is  in 
addition  to  all  other  remedies  for  the  removal 
of  Incumbents  from  ofilce,  after  providing  for 
a  speedy  trial  of  the  accused  and  the  entry 
of  Judgment,  proceeds  as  follows:  "A  state- 
ment of  the  case  may  be  settled  and  an  ap- 
peal taken  as  provided  by  law  In  a  civil  ac- 
tion." From  this  language  It  appears  that  a 
right  of  appeal  is  in  terms  given  by  the  same 
statute  which  creates  the  remedy,  and  It  is 
our  opinion  that  such  right  is  and  must  be 
limited  by  the  language  which  creates  the 
right  The  appeal  can  be  taken  after  Judg- 
ment, and  no  other  appeal  Is  mentioned. 
From  this  we  think  that  it  was  the  legislative 


purpose  to  restrict  such  right  to  one  appeal, 
and  that  such  appeal  can  be  taken  only  after 
the  entry  of  Judgment.  This  construction  is 
in  harmony  with  the  obvious  legislative  pur- 
pose, and  the  opposite  view  would,  as  we 
have  seen,  lead  to  Intolerable  delays  in  a 
proceeding  which  must  be  expeditious  in  or- 
der to  be  beneficial  In  its  operation.  Tbere 
Is  a  statement  of  the  case  in  terms  provided 
for.  This,  In  our  opinion,  will  amply  pro- 
tect an  ofilcer  against  erroneous  rulings  In 
the  trial  court,  whether  made  upon  objec- 
tions to  the  preliminary  papers,  or  arising  at 
the  trial,  or  upon  the  evidence.  In  this  re- 
spect the  statute  is  assimilated  to  the  prac- 
tice which  prevails  in  federal  courts  when 
sitting  In  equity  cases.  In  equity  cases,  In 
such  courts,  no  appeal  can  be  had  upon  inter- 
locutory orders;  but,  after  a  final  decree,  an 
appeal  will  lie,  and  the  court  reviewing  the 
case  may-  then  pass  upon  all  errors  appearing 
upon  the  record.  We  deem  it  unnecessary  to 
consider  or  determine  whether  the  remedy 
we  are  discussing  is  or  Is  not  strictly  a  "spe- 
cial proceeding,"  within  the  meaning  of  that 
phrase  as  it  is  employed  in  the  statute.  If 
the  proceeding  should  be  classified  as  a  spe- 
cial proceeding,  because  It  is  not  a  civil  ac- 
tion,-—a  point  not  decided,— we  should  stUl  re- 
gard the  remedy  as  a  special  proceeding  In  a 
peculiar  and  limited  sense.  It  la  a  remedy 
In  which  the  legislatare  has  seen  fit  to  pro- 
vide a  special  practice  which  governs  In  such 
proceeding  only,  and  is  not  elsewhere  used 
either  in  civil  actions  or  in  special  proceed- 
ings, strictiy  so  called.  The  legislature,  in 
creating  this  remedy,  has  seen  fit  to  borrow 
a  few  features  only  of  the  prscedure  which 
governs  In  civil  actions;  but  the  whole  of 
such  procedure  has  not  been  incorporated  In 
this  statute,  nor  can  we  find  any  support  in 
the  statute  for  the  theory  that  an  appeal  may 
be  taken  upon  any  Intermediate  orders  or 
rulings  which  a  trial  court  may  make  prior  to 
the  entry  of  final  Judgment 

It  follows  from  the  conclusions  we  have 
reached  in  the  case  that  we  are  not  in  a  po- 
sition to  consider  or  decide  any  of  the  ques- 
tions determined  below.  Having  no  jurisdic- 
tion to  consider  the  case  upon  its  merits,  our 
duty  Is  simply  to  direct  the  dismissal  of  the 
appeal,  and  an  order  to  that  eCEect  will  he 
entered. 

We  do  not  deem  it  advisable  or  proper  to 
express  any  views  we  may  have  npon  the 
merits  of  the  law  questions  arising  niwn  tiie 
rMord.  despite  the  fact  that  we  have  been  re- 
quested to  do  so.  Having  no  Jurisdiction  to 
pronounce  an  authoritative  decision,  any 
views  we  might  express  upon  the  merits 
would  be  simply  advisory,  and  would  not  l>e 
binding  either  upon  ttie  trial  court  or  upon 
this  court  if  the  case  should  again  reach  this 
conrt  after  a  trial  below.  The  appeal  Is  dis- 
missed.   All  concur. 
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FIRST  NAT.  BANK  OP  HASTINGS, 
MINN.,  et  aL  v.  LAMONT  et  aL 


fSopreme  Court  of  North  Dakota. 
1896.) 


April  16, 


uobtoaob  of  hombstead — considebation— 
Validity. 

1.  An  existing  legal  obligation  is  snffldent 
of  itaelf  to  constitute  a  ralnable  consideration 
for  a  promise  to  an  extent  corresponding  with 
the  extent  of  such  obligation.  Accordingly, 
hrld,  that  a  mortgage  executed  by  the  wife  of 
the  debtor  jointly  with  him  npon  their  home- 
stead, to  secure  the  payment  of  new  notes  giv- 
en by  him  as  collateral  to  old  notes,  on  which 
he  was  liable  as  maker,  was  a  valid  mortgage, 
althoQgh  the  mortgage  would  not  have  been 
binding  upon  her  homestead  interest  in  the 
property,  and  would  therefore  have  been  void 
m  toto  if  it  had  been  given  to  secure  the  old 
existing  notes,  without  any  new  consideration. 
For  the  purposes  of  this  point,  the  court  as- 
samed  that  there  was  no  extension  of  time  of 
payment. 

2.  But,  further,  A«ld,  that  the  transaction 
on  its  face  created  a  presumption  that  there 
was  an  extension  of  time  for  payment  of  the 
old  notes,  which  was  not  rebutted;  and  that, 
therefore,  for  this  reason  also,  there  was  a  suf- 
ficient consideration  to  support  the  notes  and 
tl>e  mortgage. 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
William  B.  McConnell,  Judge. 

Action  by  the  First  National  Bank  of  Hast- 
ings, Minn.,  and  others,  against  Joseph  La- 
mont  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.  Reversed  with  di- 
rections. 

Charles  J.  Mahnken  (Benton  &  Amidon,  of 
counsel),  for  appellants.  Fred  B.  Morrill,  for 
respondents. 

CORLISS,  J.  This  litigation  Involves  the 
validity  of  two  notes,  and  also  a  mortgage 
upon  a  leasehold  interest  in  real  property  giv- 
en to  secure  their  payment  Joseph  Lamont 
and  Charles  Scott,  being  the  owners  as  ten- 
ants Iq  common  of  a  leasehold  Interest  for 
a  term  of  99  years  in  certain  real  estate  slt- 
nated  In  the  city  of  Fargo,  executed  and  de- 
livered a  mortgage  thereon  to  secure  the  pay- 
ment of  916,S00,  borrowed  by  them  of  the 
mort^mgee.  This  Indebtedness  was  evidenced 
by  their  three  promissory  notes.  Subsequent- 
ly, one  of  these  notes  was  paid,  leaving  the 
two  other  notes,  one  for  $5,000  and  the  other 
for  $6,000,  stiU  unliquidated.  In  August,  1888, 
tlie  defendant  Scott  transferred  his  Interest 
In  the  leasehold  to  the  defendant  Lament. 
In  April,  1891,  defendant  Lamont  executed 
and  delivered  to  the  then  holders  of  these  two 
notes  his  two  Individual  notes,  for  the 
amounts  due  thereon,  respectively,  at  that 
time,  f^r  principal  and  interest,  which  notes 
were  payable  at  a  future  day;  and  on  the 
same  day,  and  as  part  of  the  same  transac- 
tion, he  and  his  wife  executed  and  delivered 
to  the  holders  of  such  two  original  notes  a 
EaoTtfCBge  upon  Lament's  leasehold  Interest  in 
such  property.  The  original  mortgage  was 
not  executed  by  Lamont's  wife.  At  the  time 
v.67N.w.no.2 — 10 


It  was  executed,  Lamont  and  his  wife  were  re- 
siding upon  this  property  as  their  homestead. 
This  mortgage  was  therefore  void  as  to  La- 
mont's interest  in  the  leasehold,  unless  the  fact 
that  Lamont  and  Scott  were  tenants  in  com- 
mon of  this  leasehold  Interest  is  fatal  to  the 
claim  that  it  constituted  Lamont's  homestead 
at  the  time  the  mortgage  was  given.  We  will, 
for  the  purposes  of  this  case,  assume  that  La- 
mont had  a  homestead  right  In  the  property 
despite  the  fact  of  Such  cotenancy.  Strong  rea- 
sons and  a  powerful  arrayof  decisions  support 
it  See  Giles  V.  Miller  (Neb.)  54  N.W.  551:  Os- 
wald y.  McCauley  (DaU  42  N.  W.  760:  IMXO 
V.  Sutherland,  38  Midi.  168;  Kaser  t.  Haas 
(Minn.)  7  N.  W.  824;  Cleaver  v.  Bigelow 
(Mich.)  27  N.  W.  851;  ShMTld  y.  South  wick, 
4S  Mich.  515,  5  N.  W.  1027.  See  cases  dted  in 
Thomp.  Homest  St,  Bx.  |  180,  note  2.  But  In 
view  of  the  fact  that  the  question  is  difficult 
of  solution,  and  that  eminent  courts  have 
reached  a  different  conclusion  from  that  enun- 
ciated by  the  courts  whose  decisions  are  here 
cited,  we  deem  it  best  to  leave  this  interesting 
and  perplexing  problem  tor  future  solution. 

Starting  with  the  proposition  that  the  first 
mortgage  was  void  as  to  Lamont's  Interest, 
the  defendant's  counsel  insists,  and  the  trial 
court  BO  ruled,  that  the  facta  surrounding  the 
giving  of  the  new  notes  and  mortgage  estab- 
lished the  legal  conclusion  that  they  are  un- 
supported by  any  consideration,  and  are 
therefore  void.  The  action  was  to  foreclose 
both  of  the  mortgages,  and  in  the  complaint 
both  sets  of  notes  were  relied  on.  If  the  new 
notes  and  the  new  mortgage  are  valid,  this 
court  is  fully  justified  under  the  pleadings  in 
treating  this  action  as  an  action  to  enforce 
these  new  notes  by  a  foredosure  of  the  new 
mortgage.  The  trial  court  rendered  judgment 
annulling  such  notes  and  mortgage  as  void 
for  want  of  consideration.  It  is  from  this 
judgment  that  the  appeal  was  taken,  and  the 
case  is  here  for  a  new  hearing  upon  the  whole 
record. 

When  these  new  notes  and  this  mortgage 
were  given,  the  old  notes  were  not  surrender- 
ed. Nor  were  such  new  notes  given  as  re- 
newals of  the  old  notes.  On  the  contrary, 
they  were  delivered  and  accepted  mnely  as 
collateral  security  to  the  old  notes.  It  Is 
therefore  contended  that  there  was  no  con- 
sideration for  them  sufficient  to  support  the 
mortgage  against  the  wife  of  defendant  La- 
ment. It  is  conceded  by  counsel  for  defend- 
ants that,  if  the  time  of  payment  of  the  orig- 
inal notes  was  extended  by  this  transaction, 
there  Is  suffldent  consideration  to  support  the 
new  notes  and  the  mortgage  given  to  secure 
their  payment  But  it  is  urged  that  the  evi- 
dence in  the  case  is  conclusive  against  this 
theory.  Assuming  at  this  point  that  this  posi- 
tion is  well  taken,  we  are  yet  unable  to  agree 
with  counsel  for  defendants  that  these  new 
notes  and  the  new  mortgage  are  unsupported 
by  a  sufficient  consideration.  It  is  true  that 
the  wife  of  Lamont  occupies  a  position  analo- 
gous to  a  surety.  She  has  In  terms  mortgaged 
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ber  homestead  right;  and  it  is  a  TreU-aettled 
rule  of  law  that  a  contract  made  by  a  surety 
at  a  time  subsequent  to  the  execntioa  of  the 
principal  agreement  is,  In  the  absence  of  some 
new  consideration,  Invalid.  But  it  is  equally 
well  established  that  if,  contemporaneously 
with  the  execution  of  a  contract  binding  on 
the  principal,  another  person,  without  further 
consideration,  becomes  surety  thereon  or  a 
gruarantor  thereof,  the  same  consideration 
which  suffices  to  render  obligatory  the  prom- 
ise of  the  principal  is  also  efTectual  to  support 
the  promise  of  the  surety  or  guarantor.  That 
the  new  notes  executed  by  Lamont  were  sup- 
ported by  ample  consideration  cannot  admit 
of  doubt.  At  the  time  of  their  execution,  the 
persons  to  whom  they  were  executed  held  the 
existing  legal  obligations  of  Lamont  for  the 
full  amount  for  which  they  were  given.  This 
Is  undisputed.  It  follows,  therefore,  tliat  the 
notes  were  supported  by  a  sulUclent  considera- 
tion. Section  3872,  Rev.  Codes;  Spencer  v. 
Ballon,  18  N.  Y.  327,  330.  The  mortgage  hav- 
ing been  executed  by  Lamoat  and  wife  as 
part  of  the  same  transaction,  the  considera- 
tion for  the  notes  furnished  ample  legal  con- 
sideiation  for  the  mortgage  given  by  the  wife 
on  ber  homestead  right  2  Rand.  Com.  Paper, 
I  920;  Harrell  v.  Tennant,  30  Aric.  684;  Bank 
v.  Colt  (N.  Y.)  11  N.  E.  54-66;  Spencer  v. 
Ballou,  18  N.  Y.  327.  The  case  of  Spencer  v. 
Ballon  Is  directly  in  point;  and  it  is  a  signifi- 
cant fact,  as  bearing  upon  the  proper  construc- 
tion of  what  is  now  section  3872  of  the  Re- 
vised Codes,  that  that  section  is  a  verbatim 
copy  of  one  of  the  sections  of  the  proposed 
Field  Code,  which  was  not  adopted  in  New 
York.  The  New  Yoric  commissioners,  in  their 
note  to  that  section,  dte  the  case  of  Spencer 
V.  Ballou,  thus  evincing  a  purpose  to  embody 
in  that  section  the  rule  applied  in  that  case. 
Of  course,  if  no  new  notes  had  been  executed, 
the  mortgage  would  have  been  void  as  to  Mrs. 
Lamont,  and  hence  void  in  toto. 

We  desire  to  place  our  decision  on  still  an- 
other ground.  We  think  the  fair  inference 
to  be  drawn  from  the  facts  in  this  case  is 
that  all  parties  understood  that  the  time  for 
the  payment  of  the  original  notes  was  ex- 
tended until  the  matority  of  the  new  notes. 
The  holders  of  the  old  notes  were  pressing 
for  payment,  and  it  is  evident  that  Lamont 
was  unable  to  pay  them  at  the  time  the  new 
notes  were  given.  What  he  needed  was  an 
extension  of  time,  and  it  is  Incredible  that 
he  would  have  given  these  new  notes  and  a 
mortgage  on  the  property  with  the  under- 
standing that  he  could  be  sued  the  next 
moment  on  the  old  paper.  The  subsequent 
conduct  of  the  holders  of  this  new  paper 
sheds  some  light  on  the  implied  understand- 
ing of  the  parties.  No  attempt  was  made  by 
these  plaintiffs  to  enforce  the  old  notes  tmtll 
after  the  maturity  of  the  new  notes.  It  is 
to  us  a  very  significant  circumstance  that 
lamont  did  not  testify  that  it  was  the  un- 
derstanding that  the  time  should  not  be  ex- 
tended by  the  giving  of  the  new  notes  and 


mortgage.  AH  he  testified  to  was  that  there 
was  entire  silence  on  the  subject  so  far  as 
any  understanding  outside  of  the  papers  was 
concerned.  He  declared  that  the  notes  ex- 
plained the  transaction.  There  is  not  a  par- 
ticle of 'evidence  showing  that  the  parties 
agreed  that,  despite  the  fact  that  the  new 
notes  of  one  of  the  debtors  were  given  for 
the  same  debt,  the  right  to  sue  on  the  old 
notes  should  not  be  suspended  for  a  single 
hour  as  to  either  defendant.  The  retention 
of  these  notes  might  under  different  circum- 
stances have  indicated  a  purpose  not  to  ex- 
tend the  time.  If  there  was  no  other  reason 
for  their  retention  by  the  holders  of  them.  It 
possibly  might  be  urged  that  they  were 
kept  by  them  because  they  did  not  desire  to 
surrender  their  right  to  sue  at  any  time.  But 
the  plaintiffs  In  this  case  had  an  all-sufficient 
reason  for  retaining  these  old  notes,  for  to 
surrender  them  up  would  have  been  to  dis- 
charge the  liability  of  Scott,  who  was  one  of 
the  joint  makers  thereof.  We  cannot  there- 
fore regard  their  retention  and  the  fact  that 
the  new  notes  were  taken  as  collateral  to 
them  as  indicating  a  purpose  not  to  suspend 
the  cause  of  action  on  the  old  notes.  When 
taken  as  a  whole,  the  transaction  creates  a 
natural  presumption  that  an  extension  was 
intended,  and  there  is  no  evidence  In  the  cast- 
to  rebut  this  presumption.  The  testimony 
of  Lamont  is  very  evasive  and  imsatisfac- 
tory.  Had  the  fact  l>een  that  it  was  under- 
stood that,  as  soon  as  he  had  given  these 
notes  and  the  mortgage,  he  could  be  sued  on 
the  old  notes,  he  could  easily  have  testified 
to  such  fact  But  there  is  no  such  evidence 
in  the  case.  His  explanation  of  the  transac- 
tion is  that  these  new  notes  were  given  to 
accommodate  the  bank,  so  that  it  would  have 
live  paper  to  present  to  the  examiner.  We 
do  not  question  the  fact  that  some  talk  of 
this  kind  may  have  occurred.  But  why  did 
he  execute  a  new  note  to  the  plaintiff  Abbie 
I.  Mairs?  It  has  not  been  suggest^  that 
the  bank  examiner  was  to  call  on  ber  a<s 
well,  or  that  she  was  imder  any  obligation 
to  exhibit  to  him  her  private  property,  or 
that  she  would  have  had  any  reason  for  pre- 
ferring to  exhibit  to  him  live  rather  than 
overdue  paper.  If  we  were  to  accept  the 
theory  that  the  only  purpose  in  giving  this 
new  paper  was  to  accommodate  the  bank, 
we  would  be  compelled  to  believe  that  La- 
mont, without  any  necessity  therefor,  and 
utterly  without  any  object  whatever,  if  he 
was  not  obtaining  an  extension  of  time,  vol- 
untarily gave  a  new  note  to  plaintiff  Abble 
I.  MaIrs,  and,  in  addition,  executed  a  mort- 
gage to  secure  the  whole  debt,  as  well  the 
portion  owing  to  her  as  the  portion  due  to 
the  bank.  This  theory  leaves  the  giving  of 
the  Malrs  note  and  the  execution  of  the  mort- 
gage entirely  unaccounted  for.  On  this 
branch  of  the  case,  we  cite  Andrews  v.  Mai^ 
rett  58  Me.  539;  3  Rand.  Com.  Pi^>er,  {f 
1567,  1569;  1  Daniel,  Neg.  Inst  ||  830,  831; 
2  Band.  Com.  Paper,  |  402. 
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Oar  condoBion  is  tbat  the  new  notes  and 
the  new  mortgage  are  7aUd,  and  that  plain- 
tills  are  entitled  to  the  usual  decree  of  fore- 
closure and  sale.  The  district  court  is  di- 
rected to  enter  a  decree  in  accordance  with 
this  opinion  for  the  amount  due  upon  the 
two  notes,  dated  April  7,  1891,— one  for  the 
sum  of  ^,793.35,  and  the  other  for  |7,49(t.- 
66,-and  declaring  the  said  mortgage  to  be  a 
valid  lien  for  the  amount  of  such  notes  upon 
the  Interest  of  defendants  Lamont  and  wife 
in  the  leasehold,  and  directing  a  sale  of  their 
interest  in  such  premises  to  satisfy  such 
mortgage  lien,  with  costs,  in  accordance  with 
law.    All  concur. 


FIELD  et  aL  t.  GREAT  WESTERN 
ELEVATOR  CO. 

fSapreme  Court  of  North  Dakota.     April  21, 
1886.) 

AppEAi.— Dismissal — Entrt  of  Jddgmkkt. 

1.  An  order  of  the  district  court,  entered 
Id  its  minutes  by  the  clerk  of  that  court,  direct- 
iuf  the  dismissal  of  an  appeal  taken  to  the  dis- 
trict conrt  from  a  judgment  entered  in  a  coun- 
I;  court,  does  not  itself  accomplish  the  dismissal 
of  the  at>peal.  Until  a  judgment  is  entered  in 
the  district  coturt  upon  such  order,  the  action 
will  be  pending  in  the  district  court;  and,  while 
the  action  is  pending  in  the  district  court  an  ap- 
peal will  not  lie  to  this  conrt  from  the  connty 
coon,  in  which  the  judgment  was  orif^nal^  en- 
tered. 

2.  This  rule  is  the  same  whether  the  order 
of  dismissal  made  by  the  district  court  is  made 
Bixin  the  appellant's  motion  or  upon  the  motion 
of  his  adversary. 

iSyilabns  by  the  Conrt) 

Ai^>eal  from  Ransom  county  cotut;  Frank 
P.  Allen.  Judge. 

Action  by  William  H.  Field  and  Clarence 
B.  Wisner  against  the  Great  Western  Ele- 
vator Company.  From  a  Judgment  for  de- 
fendant, plaintilfs  appeal.  On  motion  to  dis- 
miss.   Granted  without  prejudice. 


Edward  Engerud,   for   appellants. 
Rontke,  for  re^xHident 


P.  H. 


WALLIN,  G.  J.  This  action  originated  in 
the  county  conrt  for  Ransom  coimty,  and 
that  court  entered  a  judgment  in  favor  of 
the  defendant,  whereupon  the  plaintifCs  per- 
fected an  appeal  In  said  action  to  the  district 
court  for  Ransom  coimty,  said  appeal  being 
taken  upon  questions  of  law  alone,  under  the 
provisions  of  section  6591,  Rev.  Code.  No 
statement  of  the  case  was  made  or  settled  in 
the  county  court  prior  to  said  appeal  to  the 
dixtrict  court  or  at  any  time.  In  the  dis- 
trict court  the  defendant  moved  to  dismiss 
the  appeal  upon  the  groimd  tbat  no  state- 
ment had  been  filed  in  the  action.  This  mo- 
tion was  denied.  The  plaintiffs  in  the  action 
then  moved  to  dismiss  the  appeal,  which 
motion  was  granted,  and  the  district  judge 


entered  in  the  judge's  minutes  the  following 
memorandum:  "Nov.  30th,  1895,  on  motion 
of  plaintifCs'  attorney,  the  appeal  herein  is 
dismissed."  Subsequently  the  clerk  of  the 
district  court  made  the  following  entry  in  his 
minutes:  "Nov.  30th,  1895,  on  motion  of 
plaintiffs'  and  appellants'  attorney,  the  ap- 
peal was  ordered  dismissed,  and  the  i>apers 
in  the  case  ordered  returned  to  the  county 
court"  No  judgment  of  dismissal  or  for  the 
costs  of  the  action  was  ever  entered  by  the 
district  coTut,  and  no  other  entries  in  the 
action  than  those  above  stated  were  made 
in  the  records  of  the  district  court.  There- 
after the  plaintiffs,  pursuant  to  said  section 
6591,  made,  served,  and  filed  a  notice  of  ap- 
peal and  undertaking  on  appeal  in  said  ac- 
tion in  manner  and  form  as  required  by  the 
statute  regulating  appeals  to  this  court  from 
the  district  cotut,  and  pursuant  thereto  the 
clerk  of  the  said  county  court  certified  the 
record  in  the  action  to  this  court  In  this 
court  the  defendant  and  respondent  has 
moved  to  dismiss  such  appeal.  The  motion 
must  be  granted.  The  case  falls  squarely 
within  the  rule  laid  down  in  Re  Weber,  4  N. 
D.  119:59  N.  W.  523.  As  has  been  seen,  the 
appeal  was  ordered  to  be  dismissed  by  the 
district  cotirt,  and  such  order  was  entered 
in  the  minutes  of  that  court,  but  was  not 
followed  by  the  entry  of  a  judgment  of  dis- 
missal, or  for  defendant's  costs  on  appeal. 
After  a  very  careful  consideration,  this  court 
laid  down  a  rule  for  the  guidance  of  counsel 
in  cases  of  this  character.  In  the  case  dted 
we  said:  "An  order  of  dismissal,  whether 
entered  in  the  minutes  of  the  court,  or  record- 
ed in  a  book  labeled  'Order  Book,'  or  written 
out,  signed  by  the  judge,  and  filed,  is  stlU 
an  order,  and  does  not  constitute  a  final  de- 
termination or  final  judgment;"  and  further 
said:  "Until  judgment  Is  entered  upon  the 
order,  the  action  is  not  determined,  but  Is 
pending  In  the  district  court"  This  cotirt. 
In  the  case  cited,  intended  to  setUe  a  vexed 
question  of  practice,  and  to  lay  down  a  plain 
rule  to  govern  in  the  matter  of  dismissing 
appeals  from  justices'  courts  to  district 
courts.  We  see  no  reason  why  the  rule 
should  not  apply  in  a  case  where  the  appel- 
lant moves  to  dismiss  his  own  api>eal.  In 
either  case  the  respondent  should  have  a 
final  determination,  and  a  judgment  for  costs, 
which  can  be  reviewed  upon  appeal.  Dis- 
missals of  appeals,  for  reasons  too  numer- 
ous to  mention,  are  constantly  occurring  in 
the  district  courts,  and  hence  we  consider 
It  a  m*atter  of  no  small  practical  importance 
that  the  proceeding  in  such  cases  should  be 
settled  and  governed  by  one  plain  and  uni- 
form rule.  Tills  rule,  as  has  been  stated, 
was  laid  down  in  the  case  cited,  and  the 
case  at  bar  must  be  governed  by  it  The 
motion  to  dismiss  is  granted,  but  without 
prejudice  to  another  appeaL     All  concur. 
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SBBBRING  et  al.  t.  BASTEDO  et  al. 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 

DlSTKIOT  COCBT— JCHISDICTION— COUSTT-SbAT 

Elkction, 
The  dismissal  of  an  attempted  contest 
of  a  county-seat  election  because  the  district 
court  had  no  jurisdiction  held  proper,  upon  the 
authority  of  Thomas  t.  Franl:Un,  CO  N.  W.  56S, 
42  Neb.  310. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Boyd  county;  Mar- 
shall, Judge. 

Petition  of  George  F.  Seberlng  and  others 
against  Greorge  T.  Bastedo  and  others  to  con- 
test a  county-seat  election.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

R.  R.  Dickson  and  M.  F.  Harrington,  for 
plalnUtrs  In  error.  H.  M.  UtUey,  A.  L.  Tin- 
gle, and  John  H.  Mosler,  for  defendants  In 
error. 

RYAN.  C.  In  this  case  the  only  question 
presented  Is  the  right  of  plaintiffs  In  error, 
as  residents  and  citizens  of  the  town  of  Spen- 
cer, to  contest  the  validity  of  the  county-seat 
election,  In  Boyd  county,  whereby  Butte  City, 
upon  the  face  of  the  returns,  as  against  Spen- 
cer, was  declared  by  the  canrasslng  board  to 
have  been  successful.  The  district  court  of 
Boyd  county  dismissed  this  action  as  having 
been  brought  too  late,  whereby  It  was  held 
the  said  court  had  never  had  Jurisdiction. 
Whether  It  was  without  Jurisdiction  upon  the 
ground  alleged  need  not  be  discussed,  for 
certainly  the  disposition  made  of  the  case  was 
proper,  under  the  ruling  of  this  court  in 
Thomas  v.  Franklin,  42  Neb.  310,  60  .\.  W. 
568.  The  Judgment  of  the  district  court  is 
therefore  aflinned. 


BASCOM  V.  ZEDIKER  et  al. 
(Supreme  Court  of  Nebraska.  May  6,  1896.) 
Action  os  Notb— Depkxse — Cosfliot  op  Laws. 
Suit  on  promissory  note.  Defenses. 
Consideration  for  the  note,  a  loan  of  money 
made  by  appellee  to  appellants  at  a  usurious 
rate  of  interest,  and  that  the  contract  was  made 
in  the  state  of  New  York,  and  void  under  the 
laws  thereof.  Evidence  set  out  at  length  in 
the  opinion,  and  field  to  sustain  the  finding  of 
the  district  court  that  the  contract  between  the 
parties  was  made  in,  and  governed  by  the  laws 
of,  the  state  of  Nebraska. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster  cbunty; 
Hall,  Judge. 

Action  by  H.  Clay  Bascom  against  James  F. 
Zedlker  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afflrmed. 

G.  C.  Flansburg  and  Abbott  &  Caldwell,  for 
appellants.   John  M.  Stewart,  for  appellee. 

RAOAN,  C.  H.  Clay  Bnscom  sued  James 
F.  Zedlker  and  others.  In  equity,  In  the  dis- 
trict court  of  Lancaster  county,  to  recover  a 


sum  of  money  which  he  alleged  was  due  to 
him  on  a  promissory  note  executed  and  de- 
livered to  him  by  Zedlker  and  others,  and  in 
that  action  sought  to  have  the  amount  fouud 
due  him  on  the  note  declared  a  lien  upon  cer- 
tain bank  stock  pledged  as  rtvurity  for  the 
payment  of  the  note.  Zedlker  admitted  the 
execution  and  delivery  of  the  note,  but  de- 
fended on  two  grounds:  (1)  Tiiat  the  consid- 
eration for  the  note  was  a  loan  of  money 
made  to  him  by  Bascom;  that  the  contract 
was  made  In  the  state  of  New  York,  governed 
and  controlled  by  the  laws  of  that  state,  and 
was  usurious  and  void;  and  (2)  that,  if  the 
contract  was  governed  by  the  laws  of  the 
state  of  Nebraska,  it  was  usurious.  The  dis- 
trict court  found  and  decreed  that  the  contract 
was  made  in  and  governed  by  the  laws  of 
Nebraska,  and  that  the  note  was  usorioos.  and 
rendered  a  decree  accordingly,  from  which 
Zedlker  has  appealed. 

1.  It  is  conceded  by  all  parties  that  the  note 
in  suit  is  usurious  under  the  laws  of  the 
state  of  Nebraska,  and  that  if  the  contract 
between  Zedlker  and  Bascom  was  made  in. 
and  is  to  be  governed  by  the  laws  of.  the 
state  of  Nebraska,  the  decree  of  the  district 
court  must  be  affirmed.  It  is  also  conceded 
that  if  the  contract  between  Zediker  and  Bas- 
com was  made  In  the  state  of  New  York,  and 
Is  to  be  governed  by  the  laws  of  that  state. 
the  note  in  suit  is  void,  and  that  the  decree  ap- 
pealed from  must  be  reversed. 

2.  On  the  trial.  Zediker  testified  that,  in 
the  summer  of  1888,  he  was  a  resident  and 
citizen  of  the  state  of  Nebraska,  and  that  Bas- 
com was  a  resident  and  citizen  of  the  state 
of  New  York;  that,  during  this  summer,  be 
was  In  Troy,  N.  Y.,  saw  Mr.  Bascom,  and  en- 
tered into  an  agreement  with  him  in  and  by 
which  Bascom  agreed  to  lend  him  910,000,  for 
which  Zedlker  was  to  execute  his  promissory 
note,  drawing  Interest  at  the  rate  of  10  per 
cent  per  annum,  and  to  pay  Bascom  a  bonus 
of  $100  for  making  this  loan.  On  the  lltb  day 
of  August  1888,  Zediker,  being  In  Graull 
Island,  Neb.,  wrote  to  Bascom,  at  Troy,  N.  Y.. 
a  letter  as  follows:  "I  liave  struck  a  chance 
to  buy  ten  thousand  dollars  of  our  stock  in 
First  National  Bank  at  prices  to  suit  me.  and 
I  want  to  borrow  ten  thousand  dollars  for  a 
year,  at  the  best  rate  I  can  get,— likely  Oi,— 
but  I  want  the  money.  I  can  give  my  own 
and  wife's  name,  and  two  or  three  otliers. 
and  then  put  up  the  ten  thousand  dollars 
stock  of  said  bank  as  additional  security.  Can 
you  make  me  the  loan  or  negotiate  such  a 
loan?  Will  give  you  one  hundred  dollars  for 
trouble  of  negotiating  It  I  want  the  matter 
in  shape,  so  I  can  pay  for  stock  by  the  aoth 
Inst.  sure.  Money  can  be  remitted  to  our  bonk 
or  its  cashier,  with  instructions,  or  you  could 
have  a  bank  there  authorize  First  National 

of  Franklin,  Nebraska,  to  draw  for  | . 

with  note  and  collateral  attached,  as  describ- 
ed, etc.  Write  me  here,  at  Grand  Island.  I 
will  be  here  until  the  last  of  the  mouth."  Un 
the  25th  day  of  August,  1888,  Bascom's  sec- 
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retaiy,  at  Troy,  N.  Y.,  wrote  to  Zedlker,  In  an- 
swer, a  letter  as  fc^ows:  "Mr.  Baacom  Is  out 
of  tbe  clt7  just  now,  but  be  baa  instructed  me 
to  say  tbat.  If  you  will  give  your  and  wife's 
name,  and  two  good  tndorsers,  and  put  up 
tbe  stock,  and  pay  a  rate  of  ten  per  cent,  per 
annum  and  one  bundred  dollars  bonus,  be 
will  get  tbe  money  for  you.  He  will  be  at 
home  wben  your  answer  arrires,  If  it  is  on 
receipt  of  tbls."  At  Franklin,  Neb.,  on  tbe 
3d  day  of  September,  1888.  Zedlker  replied  to 
Baecom's  letter,  as  follows:  "Yours  of  August 
Stb  came  to  me  at  Grand  Island,  and  I  came 
home  immediately,  to  arrange  for  tbe  stock 
I  expected  to  buy.  One  man  bas  raised  on  bis 
price,  but  we  bare  Anally  come  to  terms.  Oth- 
ers I  expected  to  arrange  witb  tbls  week. 
Tliiiik  I  will  be  ready  to  send  you  tbe  note  by 
tbe  end  of  tbis  week.  Want  to  make  best 
deals  I  can,  and  so  will  take  a  few  days  to 
complete  tbe  work.  I  am  depending  on  tbe 
muney.  Your  rate  is  strong,  but  I  sbali 
not  lose  even  at  tbat.  Bank  is  in  flne  condi- 
tion, and  I  propose  to  control  It  So  I  depend 
on  you  for  tbe  money  at  rates  oifered,  and  will 
Cive  yon  two  good  indoisers  and  ten  tbousand 
dollars  National  Bank  stock  for  collateral  for 
the  ten  thousand  dollar  loan,  at  ten  per  cent, 
and  pay  yon  one  bundred  dollars  bonus  for 
your  troable."  On  tbe  same  day,  from  tbe 
same  place,  Zedlker  wrote  to  Baacom  anotber 
letter,  as  follows:  "Herein  find  promissory 
note  for  ten  tbousand  dollars,  at  ten  per  cent, 
interest,  on  one  year's  time.  Signed  by  myself 
and  •  •  •.  Tbe  stock  will  have  to  be  turned 
orer  to  us,  and  rewritten,  and  tben  Indorsed 
in  blank,  and  sent  to  you.  So,  won't  you 
please  send  tlie  money  to  tbe  casbier  of  tbls 
lank  (First  National),  instructing  him  to  turn 
liver  money  to  me  as  fast  as  I  band  over  to 
him  stock  in  bis  said  bank,  one  thousand  dol- 
brs  for  one  thousand  dollars  par  value,  you 
to  have  tbe  full  ten  tbousand  dollars  of  stock 
for  the  nine  tbousand  nine  hundred  caali,  to  be 
beld  by  you  as  collateral.  *  *  •  Date  tbe 
note  the  day  you  send  me  tbe  money.  •  •  *" 
Bascom,  in  due  course  of  mail,  received  tbe 
note  sent  to  bim  by  Zedlker,  on  tbe  3d  of  Sep- 
tember, and,  on  tbe  13tb  of  September,  filled 
in  that  date  in  tbe  note,  and  transmitted  to 
tbe  cashier  of  tbe  First  National  Bank  of 
FrankUn  |9,900,  to  be  paid  to  Zedlker  on  his 
■Slivering  to  said  casbier,  for  Baacom,  $10,000 
':t  tbe  capital  stock  of  tbe  First  National  Bank 
"t  Franklin,  Neb.  Tbe  stock  was  so  deliver- 
ed by  Zediker  to  tbe  casbier,  and  tbe  money 
[aid  over.  Tbe  note  sent  was  payable  to 
Basc«m.  bi  Troy,  N.  Y. 

In  Sheldon  v.  Haxtun,  91  N.  Y.  124,  Haxtun 
resided  bi  tbe  state  of  Illinois,  and  Sheldon 
In  tbe  state  of  New  York.  Haxtun  collect- 
ed certain  moneys  in  Illinois,  which  belonged 
to  Sheldon,  and,  by  an  agreement  between 
tbem.  instead  of  remitting  tbe  money,  be  sent 
'jia  own  notes  to  Sheldon  for  the  amount  of 
noney  which  be  bad  collected  belonging  to 
liffl.  These  notes  were  dated  at  bis  place 
of  residence  In  Illinois,  and  drew  10  per  cent 


Interest  This,  at  tbe  time,  was  a  lawfa 
rate  in  the  state  of  Illinois,  but  was  unlaw- 
ful in  tbe  state  of  New  York.  In  an  action 
upon  these  notes,  it  was  held  tbat  their  va- 
lidity was  to  be  determined  by  the  law  of  Illi- 
nois; that,  as  they  were  valid  there,  tbey 
were  valid  in  New  York.  Andrews,  C  J., 
said:  "The  transaction  was  \n  substance  a 
loan  by  •  ♦  •  a  resident  of  New  York 
to  *  *  *  a  resident  of  Illinois,  in  tbe  latter 
state,  of  funds  there  held  by  and  belonging 
to  tbe  former,  at  a  rate  of  interest  lawful  in 
Illinois.  If  the  plaintiff's  Intestate  had  gone 
in  person  to  Illmols,  and  collected  the  notes, 
and  then  lent  tbe  money  to  the  defendant 
[Sheldon]  at  ten  per  cent.  Interest,  there  could, 
we  apprehend,  be  no  question  as  to  the  law- 
fulness of  tbe  transaction,  although  tbe  notes 
were  payable  In  tbis  state.  •  •  •  Nor 
could  it,  we  conceive,  alter  tbe  case  if  the  ne- 
gotiation for  the  loan  was  made  in  tbis  state, 
and  afterwards  consummated  and  tbe  transac- 
tion completed  in  Illinois;  tbe  transaction  be- 
ing bona  fide,  and  there  being  no  Intent  there- 
by to  evade  the  laws  of  tbis  state.  Tbe  deal 
Ing,  for  tbe  purpose  of  determining  the  ques- 
tion of  usury,  would  be  assigned  to  tbe  place 
where  tbe  funds  were,  and  where  tbe  loan 
was  consummated.  What  occurred  between 
tbe  parties  was  equivalent  to  tbe  plaintiff's  in- 
testate [Sheldon]  going  to  Illinois,  and  therb 
making  the  several  loans  to  tbe  defendant 
Tbe  funds  were  there  in  possession  of  the  de- 
fendant, as  agent  He  was  permitted  to  re- 
tain them,  and  became  a  debtor  for  the 
amount  Upon  depositing  tbe  notes  in  tbe 
mail,  the  transaction  was  complete.  The 
money  became  the  defendant's,  and  the  notes 
tbe  property  of  the  intestate.  The  defendant 
became  tbe  borrower  of  tbe  proceeds  of  tbe 
note  collected  by  him."  In  Akers  v.  Demond. 
103  Mass.  318,  two  bills  of  exchange  were 
drawn  in  New  York,  by  one  Beed,  upon  De- 
mond. a  resident  of  Boston.  Tbe  bills  were 
payable  in  Boston,  and  indorsed  by  a  third 
party  In  New  York,  and  then  transmitted  by 
Reed  to  Boston,  where  they  were  accepted  by 
Demond,  who  returned  tbem  to  Beed,  in  New 
York,  where  they  were  sold  at  a  rate  of  in- 
terest usurious  both  in  New  York  and  in 
Massachusetts.  In  a  suit  on  these  bills  of 
exchange,  Demond  interposed  tbe  defense 
tbat  tbey  were  made  in  and  governed  by  tbe 
laws  of  the  state  of  New  York,  and  were 
usurious  and  void.  Tbe  court  sustained  ttds 
defense,  saying:  "Tbe  fact  tbat  tbe  bills  now 
in  suit  were  accepted  in  Boston,  and  were 
payable  there,  does  not  exempt  them  from 
tbis  operation  of  the  laws  of  New  York. 
Tbey  were  mere  'nude  pacts,'  witb  no  legal 
validity  or  force  as  contracts  until  a  consid- 
eration was  paid.  The  only  consideration  ev- 
er paid  was  tbe  usurious  loan  made  by  these 
plaintiffs  in  New  York.  That  then,  was  tbe 
legal  inception  of  the  alleged  contracts."  In 
Mllllken  v.  Pratt  125  Mass.  374,  It  was  held 
that  "a  contract  of  guaranty  signed  in  this 
commonwealth,  and  sent  by  moil  ,to  anotiber 
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atate,  and  assented  to  and  acted  on  there, 
for  the  price  of  goods  sold  tbere,  Is  made  In 
the  latter  state."  In  Mclntyre  r.  Parks,  3 
Mete.  (Mass.)  207,  It  was  held:  "Where  a  pro- 
posal to  purchase  goods  Is  made  by  letter  sent 
to  another  state,  and  is  there  assented  to,  the 
contract  of  sale  is  made  In  that  state."  In 
Gay  T.  Ralney,  88  III.  221,  a  note  was  execut- 
ed by  parties  in  Illinois,  and  sent  to  the  payee 
in  Louisiana,  where  he  Indorsed  the  same, 
and  returned  it  by  mail  to  the  makers,  to  be 
negotiated  by  them  for  their  accommodation. 
The  makers  negotiated  and  delivered  the  note 
in  Illinois.  It  was  held  that  the  contract  of 
indorsement,  though  written  in  Louisiana, 
was  made  in  Illinois,  and  made  at  the  time  of 
the  delivery  of  the  note  when  negotiated  by 
the  makers.  In  this  case  it  was  further  held 
that  the  place  where  a  contract  Is  made  de- 
pends, not  upon  the  place  where  it  is  actually 
written,  signed,  or  dated,  but  upon  the  place 
where  it  is  delivered  as  consummating  the 
bargain.  To  the  same  efTect,  see  Buchanan 
V.  Drovers'  Nat  Bank  of  Chicago,  5  C.  C.  A. 
83,  65  Fed.  223;  Coal  Co.  v.  Kilderhouse,  87 
N.  T.  430;  Merchant  v.  Chapman,  4  Allen, 
862;  Sands  v.  Smith,  1  Neb.  108;  Hosford  y. 
Nichols,  1  Paige,  220. 

Applying  these  authorities  to  the  facts  of 
the  case  at  bar,  we  reach  the  conclusion  that 
the  contract  existing  between  Zedlker  and 
Bascom  out  of  which  the  suit  In  controversy 
grew,  was  made  in,  and  is  to  be  governed  by 
the  laws  of  the  state  of,  Nebraska,  and  not 
the  state  of  New  York.  A  contract  la  made 
when  It  la  finished,  completed,  consummated. 
In  the  case  at  bar  the  loan  of  Bascom  to 
Zedlker  was  not  completed  until  the  money 
was  paid  over  to  him  by  the  cashier  of  the 
First  National  Bank  at  Franklin.  By  agree- 
ment between  the  parties,  Bascom  was  to  re- 
mit, and  did  remit,  the  money  to  the  cashier 
of  the  First  National  Bank  of  Franklin.  He 
was  to  pay  over  the  money  to  Zedlker  on  the 
latter's  delivering  to  him,  for  Bascom,  certain 
of  the  capital  stock  of  the  bank.  The  con- 
tract, then,  between  Bascom  and  Zedlker,  was 
consummated  in  Franklin,  Neb.,  when  the 
$10,000  of  stock  was  delivered  to  the  cash- 
ier, and  the  $0,900  money  paid  over  by  him  to 
Zedlker.  The  decree  of  the  district  court  is 
right,  and  is  affirmed.    Affirmed. 


WESTERN  GRAVEL  CO.  v.  GAUER. 
(Supreme  Conrt  of  Nebraska.     May  0,  1896.) 

APPBM.— RSVISW — BiLI,  OP   EZCSPTIOKS. 

In  order  to  entitle  the  nnsaccessful  par- 
ty to  a  petition  for  a  new  trial  under  section  318 
of  the  Civil  Code  to  a  review  in  this  court,  the 
evidence  on  the  former  trial  must,  when  ma- 
terial, l)e  preserved  in  the  bill  of  exceptions. 
Railroad  Co.  v.  O'Donnell,  24  Neb.  753,  40  N. 
W.  208. 
(Syllabna  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
Chapman,  Judge. 


Petition  by  the  Western  Gravel  Company 
against  Christian  Ganer.  '  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Afilrmed. 

Bradley  &  De  Lamhtre,  for  appellant  Bee- 
son  &  Root,  for  vpellee. 

POST,  C.  J.  The  plaintiff  in  error,  against 
which  a  decree  had  been  entered  by  the  dis- 
trict court  for  Cass  county,  prosecuted  a  pro- 
ceeding by  petition  for  a  new  trial  under  the 
provisions  of  section  318  of  the  Civil  Code. 
Said  petition,  upon  final  hearing  thereof,  was 
dismissed,  and  a  new  trial  denied,  to  whicb 
order  and  judgment  exception  was  taken,  and 
the  cause,  by  appropriate  proceedings,  remov- 
ed into  this  court  for  review.  The  only 
proposition  necessary  to  notice  at  this  tune 
is  that  the  record  does  not  present  the  merit!! 
of  the  controversy,  since  the  evidence  upun 
the  former  hearing  is  not  included  in  the  bill 
of  exceptions  herein.  Where  a  new  trial  is 
sought  by  means  of  a  petition  filed  after  th« 
term  at  which  the  Judgment  or  decree  was 
rendered,  the  petitioner  is  required  to  show 
the  evidence  at  the  former  trial,  when  mate- 
rial, as  well  as  the  newly-discovered  evidence 
or  other  ground  alleged  therefor,  and  both 
must  be  preserved  in  the  bill  of  exceptions,  in 
order  to  entitle  the  unsuccessful  party  to  a 
review  of  such  proceeding  by  this  court 
Railroad  Co.  v.  O'DonneU,  24  Neb.  753,  4f 
N.  W.  20&  The  sole  question  presented  by 
the  petition  in  this  case  was  whether.  In  view 
of  the  issues  as  finally  made,  the  decree  was 
warranted  by  the  evidence.  It  is  therefore 
clearly  within  the  rule  stated,  and  the  Judg- 
ment complained  of  must  be  affirmed.  Af- 
firmed. 


.> 


MOFFITT  V.  CARR. 

(Supreme  Court  of  Nebraska.     May  6,  189^ 

Limitation  op  Aotiohs  —  Acrxowlbdomext  op 
Dbbt— Part  Patmbmt. 

1.  "Part  payment"  within  the  meaning 
of  section  22  of  the  Code  of  CJivil  Procedure,  is 
a  voluntary  payment  made  by  the  debtor  him- 
self, or  by  some  one  authorized  by  him  to  make 
such  payment. 

2.  A  payment  made  on  a  debtor's  note  by 
the  sale  of  his  property  on  execution,  or  other 
legal  process,  is  not  such  part  payment  by  the 
debtor  as  is  declared  by  said  section  22  of  the 
Code  to  have  the  effect  of  arresting  the  run- 
ning of  the  statute  of  limitations. 

3.  If  the  trustee  in  a  deed  of  trust  con- 
taining a  power  of  sale  sells  the  mortgaf;i-<i 
premises,  and  pays  the  proceeds  to  the  holder 
of  the  note  secured  by  the  trust  deed,  and  the 
latter  indorses  such  proceeds  on  the  note,  this 
is  not  such  part  payment  on  the  note  as  will 
take  it  out  of  the  operation  of  the  statute  of 
limitations,  as  to  the  mortgagor.  Campbell  v. 
Baldwin,  130  Mass.  199,  followed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ogden,  Judge. 

Action  by  Irene  Moffitt  against  James  W. 
Carr.  There  was  a  Judgment  for  defendant 
and  plaintiff  brings  enxv.     Affirmed. 
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TUTany  A  Ylnsonhaler,  for  plaintiff  in  er- 
ror. Otla  H.  Ballou  and  Jaa.  W.  Carr,  for 
defendant  In  error. 

RAGAN,  C.  In  tile  state  of  Missouri,  on 
the  26th  of  February,  1883,  James  W.  Oarr 
executed  and  delivered  his  certain  promls- 
lory  note  to  one  Irene  Moffltt;  and,  to  secure 
the  payment  of  said  note,  he  executed  a 
trust  deed  on  certain  real  estate  in  Missouri 
to  one  George  S.  Baker,  as  trustee.  The 
trust  deed  provided,  in  case  Carr  should  fall 
to  pay  his  note  according  to  its  tenor,  that 
upon  the  request  of  the  holder  of  said  note 
the  trustee— or  in  case  of  his  absence,  death, 
refusal  to  act,  or  disability  in  any  wise,  tbe 
then  sheriff  of  Worth  coimty,  Missouri— 
should  proceed  to  advertise  tbe  pn^terty  for 
30  days,  and  sell  It  at  puUic  vendue,  and  ap- 
ply tbe  proceeds  of  the  sale  towards  the  pay- 
ment of  tbe  note.  Tbe  note  made  by  Carr 
niatnred  on  tbe  26tb  of  February,  1888,  and 
DO  part  of  tbe  principal  or  Interest  of  tbe 
note  was  ever  paid  by  blm  afterwards.  On 
the  16th  day  of  October,  1880,  the  sheriff  of 
Worth  county,  after  having  duly  advertised 
the  real  estate  conveyed  by  the  trust  deed, 
Mdd  It  at  public  vendue,  and  paid  the  pro- 
ceeds of  the  sale  to  the  holder  of  tbe  note, 
who  indorsed  the  amount  of  tbe  said  pro- 
ceeds tbereon.  Irene  Moffltt  brought  this 
8ult  to  tbe  district  court  of  Douglas  county, 
against  Carr,  to  recover  the  amount  of  mon- 
ey remaining  due  on  said  note.  Carr  plead- 
ed that  be  was,  and  had  been  for  more  than 
fire  years  prior  to  the  bringing  of  the  suit, 
a  resident  and  citizen  of  the  state  of  Ne- 
braska; that  the  cause  of  action  on  the  note 
accrued  more  than  five  years  before  suit 
brought,— and  interposed  and  invoked  tbe 
statute  of  limitations  as  a  defense  to  the  ac- 
tion. Moffltt  replied  that  Carr  had  made  a 
payment  on  tbe  note  within  live  years  be- 
fore suit  brought.  Tbe  payment  referred  to 
in  the  reply  was  tbe  Indorsement  on  the 
note  of  the  proceeds  of  the  sale  of  the  real 
estate  conveyed  by  tbe  trust  deed,  which 
was  sold  on  the  16tb  of  October,  1886,  as  al- 
ready stated.  The  jury,  in  obedience  to  an 
instruction  of  the  district  court,  returned  a 
verdict  in  favor  of  Carr,  on  which  a  judg- 
ment dismissing  Moffltt's  action  was  render- 
ed, and  she  prosecutes  here  a  petition  in  er- 

I       ror. 

Section  10  of  the  Code  of  Civil  Procedure 
provides  that  an  action  on  a  contract  or 
promise  in  writing  must  be  brought  within 
five  years,  and  section  22  of  the  Code  pro- 
vides: "In  any  cause  founded  <»  contract, 
when  any  part  of  tbe  princli>al  or  interest 
shall  have  been  paid  *  *  *  an  action  may 
be  brought  in  such  case  within  the  period 
prescribed  for  the  same  after  such  payment. 

j  t  •  •"  rjijjg  present  suit  was  brought  on 
tbe  15tb  of  October,  1891,  or  more  than  five 

I  Tears  after  the  maturity  of  tbe  note;  and 
the  defense  of  the  statute  of  limitations  Is 
(ood,  unless  tbe  credit  of  the  proceeds  of 


tbe  sale  of  tbe  lands  conveyed  by  the  trust 
deed,  made  on  the  note,  by  the  bolder  there- 
of, on  the  16th  of  October,  1886,  was  a  pay- 
ment on  tbe  note,  within  the  meaning  of  said 
section  22  of  the  Code  of  Civil  Procedure. 
The  sole  question  presented,  then,  is,  did  the 
sale  of  the  lands  conveyed  by  tbe  trust  deed, 
the  payment  of  the  proceeds  of  said  sale  to 
tbe  holder  of  the  note,  and  her  crediting  said 
note  with  said  proceeds  of  tbe  sale,  on  tbe 
date  thereof,  amount  to  a  payment  on  the 
note,  within  the  meaning  of  said  section  22 
of  tbe  Code  of  Civil  Procedure?  In  Som- 
berger  v.  Lee,  14  Neb.  198,  15  N.  W.  846, 
this  court  held:  "The  receipt  and  indorse- 
ment on  a  promissory  note,  by  tbe  holder,  of 
money  realised  from  a  collateral  left  wltb 
him  by  tbe  maker  for  that  purpose,  will  re- 
more  the  bar  of  tbe  statute."  We  have  not 
the  slightest  doubt  of  the  correctness  of  that 
holding;  but  the  decision  rests  upon  the  cor- 
rect principle  that  the  debtor,  by  delivering 
to  his  creditor  collateral  notes,  authorising 
him  to  collect  them  and  indorse  tbe  amount 
of  tbe  proceeds  on  the  original  note,  thereby 
constituted  tbe  bolder  of  the  note  his  agent, 
and  everything  that  the  holder  did  in  the 
premises  was,  in  effect,  tbe  act  of  the  maker 
of  the  note.  In  other  words,  the  transaction 
amounted  to  a  voluntary  inyment  on  tbe 
note  by  the  maker.  To  the  same  effect  Is 
National  Bank  v.  Rowland  (Colo.  App.)  29 
Pac.  465.  In  Whitney  v.  Chambers,  17  Neb. 
90,  22  N.  W.  229,  this  court  held  that  "the 
payment  of  a  dividend  by  tbe  assignee  of  an 
insolvent  debtor  is  not  such  a  part  payment 
as  win,  luder  section  22  of  tbe  Code,  take 
the  residue  of  tbe  debt  out  of  tbe  statutory 
limitation,  as  against  such  debtor."  This 
case  Is  Btistalned  by  tbe  great  weight  of  au- 
thority, and  It  was  decided  and  rests  upon 
tbe  principle  that  the  sale  of  the  property  of 
the  maker  of  the  note  by  his  assignee,  and 
his  application  of  the  proceeds  of  such  sale 
towards  the  payment  of  the  note,  was  not  a 
voluntary  payment  made  on  tbe  note  by  the 
maker,  but  was  a  payment  in  Invltum. 
True,  tbe  assignee  was,  in  a  sense,  tbe  agent 
of  the  maker  of  the  note;  but  the  assignee 
was  nevertheless  an  agent  of  tbe  law, — one 
of  the  instrumentalities  provided  by  the  law 
for  disposing  of  the  assets  of  tbe  Insolvent 
debtw,  and  applying  tbe  proceeds  thereof  to- 
wards tbe  payment  of  his  debts.  To  the 
same  effect  are  Roscoe  v.  Hale,  7  Gray,  274; 
Stoddard  v.  Doane,  Id.  387;  Richardson  t. 
Thomas,  13  Gray,  381;  and  Battle  t.  Battle, 
21  S.  E.  177.  In  Kallenbacb  v.  Dickinson, 
100  111.  427,  the  supreme  court  of  Illinois 
held  that  a  payment  made  by  one  joint 
maker  of  a  promissory  note  would  not  arrest 
tbe  running  of  tbe  statute  of  llmitatlonB  as 
against  the  other  joint  maker.  The  court 
said:  "In  order  that  Dickinson  [one  of  the 
joint  makers]  shall  be  concluded  by  the  pay- 
ments of  Wenzel  [the  other  joint  maker].  It 
mtist  be  determined  that  Wenzel  was  Dick- 
inson's agent,  not  only  for  the  purpose  of 
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lignldatiiig  the  note  by  payment,  but  also  for 
the  purpose  of  doing  what,  in  legal  estima- 
tion, is  necessary  to  make  a  new  promise 
that  will  remove  the  bar  of  the  statute." 
In  Hughes  v.  Boone,  19  S.  E.  63,  the  supreme 
court  of  North  Carolina  held,  "A  partial  pay- 
ment of  a  Judgment,  made  on  execution, 
does  not  interrupt  the  running  of  the  statute 
of  limitations."  To  the  same  etTect,  see  In 
re  Raeder  (Pa.  Sup.)  81  Atl.  929.  The  prin- 
ciple upon  which  the  case  last  cited  rests  is 
that  the  payments  were  not  voluntary  pay- 
ments made  by  the  debtor;  but.  If  they  were 
payments  at  all,  they  were  payments  made 
involuntarily.  In  Harper  v.  Palrley,  53  N. 
T.  442,  the  court,  in  discussing  the  question 
under  consideration,  said:  "A  part  payment, 
whether  made  before  or  after  tlie  debt  is 
barred  by  the  statute,  does  not  revive  the 
contract,  unless  made  by  the  debtor  himself, 
or  by  some  one  having  authority  to  make  a 
new  promise  on  bis  behalf  for  the  residue." 
It  Is  to  be  observed- that  section  22  of  the 
Code  of  Civil  Procedure  does  not  say  by 
whom,  n<»r  under  what  circumstances,  a  pay- 
ment most  have  been  made  upon  a  note,  in 
order  to  arrest  the  running  of  the  statute  of 
limitations;  bat  we  think,  both  upon  reason 
and  authority,  that  "part  payment,"  within 
the  meaning  of  said  section  of  the  Code,  Is  a 
voluntary  payment  made  by  the  debtor  him- 
self, or  by  some  one  authorized  by  him  to 
make  the  payment,  and  that  a  payment 
made  on  a  debtor's  note,  by  the  sale  of  his 
property  on  execution,  or  under  any  legal 
process  whatever,  is  not  such  part  payment 
by  the  debtor  as  is  declared  by  said  section 
22  of  the  Code  to  have  the  effect  of  arresting 
the  running  of  the  statute  of  limitations. 
Had  the  mortgage  made  by  Carr  conveyed 
lands  in  the  state  of  Nebraska;  had  the  mort- 
gage been  foreclosed,  a  Judicial  sale  made 
of  the  premises,  and  the  proceeds  of  such 
sale  Indorsed  upon  the  note  in  suit,— it  is 
quite  clear  that  such  indorsement  would  not 
have  been  a  part  payment  on  the  note,  with- 
in the  meaning  of  the  Code,  and  would  not 
have  arrested  the  running  of  the  statute  of 
limitations.  But  the  trust  deed  made  by 
Carr  conveyed  lands  in  the  state  of  Missouri, 
and  It  was  competent,  under  the  laws  of 
that  state,  for  a  trustee  named  in  the  deed 
of  trust,  on  the  request  of  the  holder  of  the 
note  to  secure  which  the  trust  deed  was 
given,  to  advertise  the  lands  for  80  days,  and 
sell  them  to  discharge  the  debt  The  trus- 
tee, then.  In  making  this  sale  of  these  lands, 
in  Missouri,  was  as  much  an  instrumentality 
of  the  law  as  would  have  been  a  sheriff  of 
this  state,  had  the  mortgage  been  made  here, 
and  the  lands  sold  here  at  a  Judicial  sale. 
In  other  words,  Carr  has  been  divested  of 
the  title  to  his  property  by  operation  of  law, 
and  the  Indorsement  upon  the  note  in  suit 
is  not  there  because  of  any  voluntary  pay- 
ment made  by  Carr,  but  there  by  operation 
of  law.  In  Leach  v.  Asher,  20  Mo.  App.  656, 
one  division  of  the  court  of  appeals  of  the 


state  of  Missouri  held  that  part  paym«it  b; 
a  trustee,  from  the  proceeds  of  a  trustee  sale 
of  part  of  a  debt  secured  by  the  deed  of  trust, 
did  not  have  the  effect  of  arresting  the  run- 
uhtg  of  the  statute  of  limitations,  while  in 
Bender  v.  Markle,  37  Mo.  App.  234,  another 
branch  of  the  court  of  appeals  of  Missouri 
held  exactly  the  reverse.  We  have  not  been 
referred  to,  or  been  able  to  find,  any  decision 
by  the  supreme  court  of  Missouri  upon  the 
question  under  consideration;  but  Campbell 
V.  Baldwin,  130  Mass.  199.  Is  a  case  exactly 
in  point,  and  there  the  court  held:  "If  the 
assignee  of  a  mortgage  on  real  estate,  con- 
taining a  power  of  sale,  sells  the  mortgaged 
premises,  and,  after  paying  the  expenses  of 
the  sale,  applies  the  balance  to  the  mortgage 
debt,  this  does  not  operate  as  a  part  pay- 
ment on  the  note,  ao  as  to  take  It  out  of  the 
operation  of  the  statute  of  limitations,  as  to 
the  mortgagor."  In  that  case,  as  in  the  case 
at  bar,  the  mortgagor  had,  after  mortgaging 
his  real  estate,  sold  and  conveyed  it  to  an- 
other party,  who  had  asstuned  and  agreed  to 
pay  the  mortgage.  We  reach  the  conclusion, 
therefore,  that  crediting  the  note  in  suit 
with  the  proceeds  of  the  sale  of  the  land 
conveyed  by  the  trust  deed  was  not  a  part 
payment  on  the  note  by  Carr,  within  the 
meaning  of  the  statute;  that  such  payment 
was  not  a  voluntary  one  on  the  part  of  Carr. 
but  one  ntade  in  Invitum,  and  by  operation 
of  law;  and  that  it  did  not  arrest  the  run- 
ning of  the  statute  of  limitations.  The  Judg- 
ment of  the  district  court  Is  right,  and  is 
affirmed.    Affirmed. 


TWOHIG  V.  LEAMER. 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 

BVIDSNOB  AT    FOBMSB  TbIAI, — WHSN  AdMISSIBLS 

—How  Photks— Advbbsb  Posbsssion— Wbat 
Constitutes — Color  op  Title— Tax  Deed. 

1.  The  evidence  of  a  witness,  given  or  used 
on  the  trial  of  a  cause,  and  who  has  since  died, 
is  competent  on  a  subsequent  trial  of  the  same 
action,  and  where  not  in  the  form  of  deposition, 
or  preserved  in  any  manner  prescribed  or  con- 
templated by  law,  may  be  stated  by  any  per- 
son who  heard  it  given,  and  who  recollects  and 
can  state  it  substantially. 

2.  Before  a  witness  can  be  allowed  to  give 
his  recollections  of  the  evidence  of  a  deceased 
witness,  it  must  be  shown,  as  a  foundation  for 
the  introduction  of  snch  evidence  in  such  man- 
ner, that  it  was  given  or  taken  for  use  in  a 
former  action  between  the  same  litigants;  that 
the  party  against  whom  it  was  given  had,  from 
the  manner  of  its  reception,  an  opportunity  to 
cross-examine  the  deceased  witness;  that  it 
involved  the  same  subject-matter;  and  that  the 
witness  called  to  state  it  recollects,  and  can  re- 
peat in  substance,  the  evidence  of  the  deceased 
witness. 

3.  Where,  in  a  trial  before  the  judge  of  a 
district  court  without  the  intervention  of  a 
jury,  a  witness  was  allowed  to  state  his  recol- 
lection of  the  evidence  of  a  witness,  given  at  a 
former  trial  of  the  case,  who  had  since  died,  no 
sufficient  foundation  having  first  been  laid  for 
the  introduction  of  the  evidence  in  such  man- 
ner, and  the  witness  making  statements  in  giv- 
ing his  evidence  which  (vould  Iwve  eompleted. 
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tkr  foundation  for  its  introdaction,  it  rend«« 
the  eTidenc«  competent  for  consideration  in 
the  determination  of  the  issues  in  the  action, 
ind  cnres  the  error,  if  any,  committed  by  its 
idmisaion. 

4.  A  Toid  tax  deed  affords  color  of  title  in 
on  action  of  ejectment  in  which  adverse  pos- 
Bfssion  of  real  estate  for  the  statutory  period 
of  10  year*  ia  relied  upon  as  a  defense. 

5.  To  eatablish  title  to  real  property  in  this 
state  hy  virtue  of  the  operation  of  the  statute 
o(  limitations,  there  must  have  been  maintained 
by  the  party  asserting  it  an  actual,  continuous, 
Dotoriooa,  and  adverse  poesesslon  of  the  prem- 
ises, under  claim  of  ownership,  during  the  full 
period  required  by  the  statute.  Gatling  v. 
lino,  17  Neb.  77,  22  N.  W.  227,  453;  Lantry 
v.  Parker.  37  Neb.  353,  55  N.  W.  962. 

6.  The  evidence  in  this  case  examined,  and 
Mi  to  show  such  acts  in  respect  to  a  piece  of 
land  not  suitable  to  general  farming  puiposes, 
but  fit  for  grajdng,  and  a  portion  of  wnich  was 
what  is  termed  '%ay  land,"  as  constituted  ac- 
tual, continued,  notorious,  and  adverse  posses- 
■ion  for  the  time  required  by  statute. 

(SEyllabus  »y  iht  Court.) 

Error  to  district  conrt,  Dakota  county;  Nor- 
ris,  Judge. 

Ejectment  by  J.  P.  Twohlg  against  Peny 
Learner.  There  was  a  judgment  for  defend- 
ant, and  plalntiS  brings  error.     Affirmed. 

W.  E.  Gantt,  for  plaintiff  In  etror.  B.  B. 
Evans,  for  defendant  In  error. 


HAKRISON,  J.  This,  an  action  of  eject- 
ment, was  commenced  by  the  plalntiS,  In  the 
district  court  of  Dakota  cotmty,  to  recover  pos- 
session of  the  S.  V^  of  the  a  E.  ^  of  the  N.  W. 
Vt  of  section  18,  township  28  N.  of  range  9  E. 
The  defenses  stated  In  the  answer  were  ad- 
verse poesesslon  In  the  defendant  and  bis  gran- 
tor for  more  than  10  years  jtrior  to  the  com- 
mencement of  the  action;  the  possession  of 
the  grantor  being.  It  was  alleged,  under  a  tax 
deed  issued  to  him  by  the  treasurer  of  Dakota 
county.  There  was  also  pleaded  in  the  an- 
swer the  payment  by  defendant  and  his  gran- 
tor of  all  taxes  assessed  against  the  land  In 
controversy  for  the  year  It-tto,  and  each  suc- 
j-etding  year  up  to  and  Including  1800.  There 
was  a  reply  filed,  and  a  trial  of  the  cause, 
and  Judgment  rendered,  which,  as  Is  the  prac- 
tice, was  set  aside  on  motion  of  the  defeated 
party.  Subsequently  amendments  of  the 
pleadings,  or  some  of  them,  were  allowed  to 
be  made,  but  we  need  not  particularly  notice 
them.  A  second  trial  of  the  Issues  to  the  pre- 
^ding  judge,  a  Jury  being  waived,  resulted  In 
a  Judgment  in  favor  of  defendant;  and,  seek- 
ing its  reversal,  the  plalntifC  presents  the  case 
to  this  court  by  error  proceedings. 

The  first  objection  of  plaintiff  to  which  our 
attention  has  been  directed  by  coimsel  in  the 
arguments  in  the  brief  of  questions  presented 
for  review  Is  that  the  trial  judge  erred  In  ad- 
mitting the  testimony  of  M.  C.  Beck,  who  was 
•■■ailed  to  state  the  evidence  given  In  this  case, 
l^-fore  him  as  referee,  by  a  witness  since  de- 
itased.  It  is  contended  that  no  sufficient 
foundation  was  laid  for  the  Introduction  of  the 
testimony  to  which  we  have  referred.  It  must 
be  borne  in  mind.  In  solving  this  question,  that 


the  trial  In  progress  was  before  the  JadgBr 
without  the  intervention  of  a  Jury,  and  that 
the  trial  judge,  if  such  was  the  fact,  admitted 
this  evidence  without  the  proper  fotmdatlon 
having  been  laid  for  its  introduction,  would 
not  be  sufficient  to  call  for  a  reversal  of  the- 
Judgment  The  Judge,  where  the  trial  is  to- 
him  without  the  hutervention  of  a  jury,  ia 
presumed  to  sift  the  evidence,  and  base  hls- 
flndings  on  that  which  is  proper  and  compe- 
tent, and  that  alone.  It  was  of  the  record  of 
this  case  that  there  had  been  a  prior  trial  of 
it  It  was  shown  that  Mr.  Beck,  the  witnesa 
being  Interrogated,  had  at  one  time  been  ap- 
pointed referee  to  take  testimony  In  this  case; 
that  aa  such  referee  he  took  the  testlnxmy  of 
one  Thomas  L.  Grlftey,  who  had  died  some 
time  between  the  date  of  taking  his  evidence 
by  the  referee,  and  the  time  of  this  (the  sec- 
ond) trial  of  the  cause;  and  it  was  further 
shown  that  the  report  of  the  referee,  contain- 
ing the  evidence  of  the  deceased  witness. 
Thomas  L.  Griffey,  had  been  filed  in  the  prop- 
er  office^  and  made  of  the  papers  In  the  caae. 
but  had  been  lost  or  mislaid.  After  the  fore- 
going facts  appeared  in  evidence,  Mr.  Beck, 
was  asked  to  state  what  testimony  Thomas 
L.  Griffey  had  given  relative  to  his  title  or 
claim  to  the  property  in  controversy  In  this  ac- 
tion, and  the  counsel  for  plaintiff  then  object- 
ed to  the  proposed  evidence  as  "incompetent. 
Irrelevant,  and  Immaterial;  further,  the  wit- 
ness has  not  shown  himself  competent,  for  the- 
reason  that  he  does  not  show  that  he  remem- 
bers what  was  said."  This  obJecti<Mi  was 
overruled,  and  the  evidence  admitted.  The 
objection  was  well  taken.  It  had  not  been 
shown  that  the  witness  then  testifying  recol- 
lected, and  could  state,  the  substance  of  the 
evidence  given  by  the  deceased  witness.  Un- 
less Mr.  Beck  did  recollect,  and  could  state., 
the  substance  of  the  evidence  by  such  witness, 
his  evidence  should  not  have  been  admitted.. 
and  that  he  could  do  so  should  have  been 
made  to  appear  before  he  was  allowed  to  tes- 
tify; but,  as  we  have  seen,  the  mere  erroneous 
admission  of  this  evidence  in  the  trial  of  the 
cause  before  the  judge  without  a  jury  does  not 
call  for  the  reversal  of  the  judgment  The 
witness,  as  a  preface  to  his  testimony,  said 
that  his  recollection  was  not  very  vivid  as  to 
Mr.  Griffey's  testimony,  but  that  he  remem- 
bered something  of  the  substance  of  it;  and, 
in  attempting  to  state  It  he  at  all  times  gave, 
as  he  said,  what  the  deceased  witness  had  tes- 
tified, not  thesense  or  meaning  which  he  (Beck) 
had  drawn  from  the  testimony  of  Griffey,  and 
was  clothing  In  words,  but  in  substance,  the 
evidence  he  had  heard  as  referee.  This  ren- 
dered the  testimony  of  this  witness  compe- 
tent to  be  considered  by  the  judge  In  a  de- 
termination of  the  issues  In  the  cause.  If  It 
was  not  open  to  the  further  criticism  urged 
against  It  by  counsel  under  this  same  objec- 
tion, viz.  that  it  should  have  been  shown  that 
at  the  time  the  evidence  of  the  deceased  wit- 
ness was  taken,  there  was  a  cross-examina- 
tion on  behalf  of  plabitlff,  or  an  opportunity 
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afforded  for  !t.  It  bae  been  said  that  It  must 
appear  that  there  was  a  cross-examination  of 
tbe  deceased  witness  at  the  time  the  testi- 
mony was  taken  which  it  is  purported  to  have 
detailed  by  another  witness  as  evidence  In  a 
trial  of  the  Issues  in  the  action  which  takes 
place  subsequent  to  the  death  of  the  witness, 
or  that  it  was  taken  In  such  manner  that  an 
opportunity  was  offered  for  cross-examination 
by  the  opposing  party  to  the  one  who  called 
the  witness  and  caused  his  testimony  to  be 
taken.  1  Greeul.  Bt.  note  2,  §  165.  But  In 
this  case  Griffey  was  the  party  to  whom  the 
tax  deed  was  issued,  and  who  was  the  gran- 
tor of  defendant  in  the  action,  and  It  was 
as  a  portion  of  defendant's  case  that  bis  evi- 
dence  formerly  taken  was  sought  to  be  in- 
troduced; and  in  the  cross-examination  of  Mr. 
Beck,  who  was  called  for  the  purpose  of  stat- 
ing It,,  counsel  for  plaintiff,  referring  to  the 
taking  of  the  evidence  of  the  deceased  witness 
before  the  referee,  asked  this  question: 
-"Didn't  he  testify,  in  answer  to  my  question 
If  his  possession  was  continuous,  that  he  could 
not  say  that  it  was?"  From  which  tbe  rea- 
sonable inference  is  tliat  counsel  was  there 
representing  plaintiff,  and  participating  in  the 
-taking  of  the  testimony  by  cross-examining  the 
witness,  and  it  follows  that  tihis  branch  of  the 
objection  must  be  overruled. 

The  main  and  real  controverted  issue  in 
the  case  was  whether  there  had  been  such 
an  adverse  possession  by  defendant  and  his 
grantor  as  gave  title  to  the  land,  and, '  in 
regard  to  this,  It  is  strenuously  urged  that 
the  findings  and  judgment  of  the  court  were 
not  sustained  by  sufficient  evidence;  also, 
that  they  were  contrary  to  law.  These  two 
assignments  we  will  consider  together.  The 
general  rule  Is  well  established'  In  this  state 
that,  In  order  to  successfully  claim  title  to 
real  estate  by  virtue  of  the  (deration  of  the 
statute  of  limitations,  there  must  have  been 
maintained,  by  tbe  party  asserting  It,  an 
actual,  continued,  notorious,  and  adverse  pos- 
session of  the  premises,  under  claim  of  own- 
ership, during  the  full  period  stated  in  the 
statute.  GaUing  v.  Lane,  17  Neb.  77,  22  N. 
W.  227,  453;  Lantry  v.  Parker,  37  Neb.  353, 
55  N.-  W.  »C2.  It  was  admitted  that  the 
United  States  conveyed  the  title  to  the  land 
in  controversy  to  WlUlam  F.  Lockwood  and 
James  Virtue,  by  patent,  and  that  they  con- 
veyed It  to  the  plaintiff  by  a  quitclaim  deed 
in  October,  1888.  Just  when  the  patent  was 
issued  to  plaintiff's  grantors  does  not  ap- 
pear, but  it  was  probably  some  20  years  or 
more  prior  to  the  time  they  conveyed  to 
him.  Of  date  January  27,  1869,  Thomas  L. 
■Griffey  received  from  the  treasurer  of  the 
county  in  which  the  land  is  situated  a  tax 
deed  for  it,  which  was  duly  recorded  on  the 
same  day;  and  on  April  24,  1885,  Griffey 
conveyed,  by  quitclaim  deed,  whatever  inter- 
est or  title  he  had  acquired  in  or  to  the  land 
to  the  defendant  in  this  action.  It  is  con- 
ceded by  counsel  for  defendant  that  the  tax 
■  deed  Issued  to  defendant  was  void,  and,  at 


most,  gave  no  more  than  color  of  title;  but 
it  constituted  color  of  title,  and  any  rights 
acquired  by  its  bolder  by  adverse  possession 
of  the  land  described  In  it  would  be  in  or  to 
the  whole  of  such  land.    A  void  tax  deed 
affords  color   of   title      Ijintry   t.    Parker, 
supra.    The  land  in  dispute  was  sliown  to  be 
of  such  nature  as  not  tc  be  fit  for  use  for 
general  farming  purposes,  but  only  for  pas- 
turage, or  was  what  is  commonly  called  in 
this  state  "liay  land."     It  was  said  in  the 
opinion  in  the  case  of  Lantry  v.   Parker, 
supra,— a  case  In  which  a  piece  of  land  was 
in  controversy  which  was  "best  adapted  to 
the  purposes  of  grazing  and  growing  hay," 
—in  regard  to  the  nece>jsary  cliaracter  of 
adverse  possession  of  land  of  the  kind  de- 
scribed:   "This  evidence  is,  we  think,  suffi- 
cient to  Justify  the  trial  court  in  finding  tliat 
defendant  had  the  notorious,  continuous,  and 
adverse  possession  of  the  land  for  the  statu- 
tory period.    The  law  does  not  require  that 
possession  shall  be  evidenced  by  a  complete 
inclosure,  nor  by  persons  remaining  continu- 
ously upon  the  land,  and  constantly,  from 
day  to  day,  performing  acts  of  ownership 
thereon.    It  is  sufficient  if  the  land  is  used 
continuously  for  the  purposes  to  which  it 
may  be,  in  its  nature,  adapted.    In  the  case 
of  arable  land,  it  Is  not  necessary,  in  order 
to  hold  possession,  that  one  should  continu- 
ously have  a  crop  in  the  ground.    It  is  suffi- 
cient If,  during  the  seasons  of  the  year  when 
crops  are  grown,  the  land  be  used  for  that 
purpose;    and,    from    harvest   to   seedtime, 
one's  possession  is  not  interrupted,  althougt 
during  that  period  no  acts  of  ownership  may 
be  exercised.     So,  here,   we  think  that  the 
protection  of  the  grass  during  the  growing 
season,  the  cutting,  curing,  and  disposal  of 
the  hay  at  the  proper  periods,  constitute  ac- 
tual possession  in  the  defendant."    The  evi- 
dence in  the  case  at  bar  was  In  some  par- 
ticulars conflicting,  but  it  was  admitted  that 
Griffey  and  the  defendant  had  paid  the  taxes 
assessed  against  the  land,  commencing  with 
those  of  1865,  and  for  each  succeeding  year 
up  to  and  Including  1890.    This  was  a  strong 
circumstance  tending  to  establish   the   ad- 
verse holding  and  abandonment  of  the  land 
by  the  holders  of  the  legal  title.    Trust  Co.  v. 
Barrett,  31  Neb.  804,  48  N.  W.  967.    The  evi- 
dence   on    behalf    of   defendant    tended    to 
show:    That  Griffey,  when  he  received  the 
tax  deed,  in  January,  1809,  took  possession 
of  the  land,  and  did  some  work  on  it,  a  part 
of  which  consisted  in  digging  out  and  re- 
moving from  among  the  growing  grass,  the 
small    willows,    and   thus    Improving   it    In 
quality  as  hay  land;   also,  cutting  the  grass, 
and  making  hay  on  the  land,  or  allowhig  it 
to  be  done  by  other  persons  for  him,  or  by 
his  permission,  as  owner  of  the  land.    That 
some  12  or  14  years  prior  to  the  commence- 
ment of  this  suit  this  land,  with  other  lands 
adjoining,  was  inclosed  or  fenced.    This,  it 
appears,  was  not  done  by  Griffey,  and  he  did 
not  cause  it  to  be  done;   but  it  was  by  his 
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permission,  given  at  request  of  the  party 
who  iiidoaed  it  Ttiat  the  posseaston  and 
ase  of  It  had  been  such  that  it  was  known 
iu  Us  Tlcinity  as  "Griffey's  Land,"  and,  when 
an;  person  desired  to  make  use  of  it,  appli- 
cation for  the  privUesre  was  made  to  GrlfFey, 
as  owner.  And  tliat  from  the  time,  in  18%, 
when  the  land  was  purchased  by  defendant, 
his  use  of  it  bad  been  continuous.  Viewed 
in  the  light  of  the  rule  announced  in  the  case 
•of  Lantiy  v.  Parker,  snpra,  the  evidence 
was  sufficient  to  sustain  the  finding  of  the 
trial  jndge  that  there  had  been  an  adverse 
liclding  for  the  statutory  period,  and  his 
jQdgment  rendered  In  accordance  with  the 
finding  was  rigbt.  There  are  no  other  as- 
signments of  error  discussed  in  the  brief  of 
{ounsd  for  plaintiff,  and  it  follows  from  tbe 
foregoing  condosions  that  tbe  judgment 
must  be  affirmed.    Affirmed. 


WINTERS  ▼.  MEANS. 
^Supreme  Court  of  Nebraska.     May  6,  1886.) 
Appbai.— Review— Bill  op  Kxoeptions. 
Where  there  is  presented  by  appeal  only 
the  tnfficiency  of  the  evidence  to  sustain  the 
judgment  of  the  district  court,  such  judgment 
will  lie  affirmed  when  there  is  to  be  found  in 
tiie  record  no  bill  of  exceptions. 
tSyilabus  by  tbe  Court.) 

Appeal  from  district  court,  Adams  cotmty; 
Beali,  Judge. 

Action  by  Leroy  S.  Winters  against  John 
L.  Means  to  enjoin  the  collection  of  a  Judg- 
ment From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Abbott  &  Caldwell,  for  appellant  B.  L 
Smith,  for  appellee. 

RYAN,  C.  This  case  first  made  its  ap- 
iiearance  In  the  official  reiwrts  of  tbe  de- 
dt^ions  of  this  court  in  25  Neb.  241,  41  N.  W. 
V>',  and  on  that  occasion  It  was  held  that 
there  existed  a  valid  Judgment  against  the 
firm  of  W.  L.  Smith  &  Co.,  and  that,  to  en- 
'•tle  Leroy  S.  Winters,  the  appellee,  to  re- 
lii-f.  he  should  have  pleaded  bis  defense,  and 
(0  ju-stlfy  his  declalmer  of  the  authority  of  an 
attorney  to  appear  for  him  individually,  the 
eTidmce  adduced  by  bim  should  have  been 
clear  and  convincing.  The  judgment  which 
liad  been  rendered  in  tbe  district  court  of 
Adams  county  In  favor  of  Winters  was  there- 
fore reversed,  and  this  cause  was  remanded, 
with  leave  to  plaintiff.  Winters,  to  file  an 
amended  petition  in  30  days,  stating  in  full 
tie  defenses  on  which  he  relied.  Purposely, 
an  extended  mention  of  the  issues  considered 
ia  tbe  error  proceedings  just  referred  to  has 
been  omitted,  that  matters  connected  with 
rabsequent  proceedings  might  not  give  rise 
to  confnsloii.  With  reference  to  subsequent 
transactions  it  is  necessary,  however,  to  state 
tliat  the  prayer  of  the  original  petition  of 
Mr.  Winters  was  that  a  judgment  which  had 
been  rendered  in  favor  of  Means  against  him- 


self as  a  member  of  the  firm  of  W.  L.  Smith 
&  Co.  might  be  vacated  and  set  aside,  and 
that  Means  might  be  restrained  from  collect- 
ing and  enforcing  said  judgment  The 
grounds  for  this  relief  were  that  Winters,  as 
be  alleged,  bad  never  appeared  by  attorney 
or  otherwise;  bad  never  been  notified  of  the 
pendency  of  said  suit,  against  the  members 
of  tbe  firm  of  W.  L.  Smith  &  Co.,  and  that 
at  tbe  commencement  of  tbe  action  said  Win- 
ters was  not  a  member  of  tbe  firm  of  W.  L. 
Smith  &  Co.,  never  was  indebted  to  Means, 
and  had  never  been  interested  or  concerned 
in  the  transaction  out  of  which  tbe  said  judg- 
ment had  its  origin.  After  the  cause  was  re- 
manded to  the  district  court.  Winters  dis- 
missed bis  petition,  and  sought,  by  a  reply 
to  the  answer  of  Means  (which  was  in  the 
nature  of  a  cross  petition),  to  plead  certain 
matters  of  defense.  This  rigbt  was  denied 
him,  and  on  another  error  proceeding  there 
was  a  reversal  of  tbe  action  of  the  district 
court;  at  this  time  to  tbe  advantage  of 
Winters.     See  33  Neb.  635,   50  N.   W.  955. 

The  affirmative  allegations  of  the  answer 
and  cross  petition  of  John  L.  Means  were  to 
tbe  effect  that  be,  as  plaintiff,  on  June  22, 
1880,  bad  recovered  a  judgment  In  the  dis- 
trict court  of  Adams  county  for  $22,691 
against  the  defendants,  W.  L.  Smith  &  Co., 
consisting  of  W.  L.  Smith,  Leroy  S.  Win- 
ters, John  J.  Worswlck,  Henry  P.  Handy, 
Charles  Wells,  and  George  Wells.  It  was,  in 
effect,  alleged  by  Means  that  Winters  was  a 
member  of  the  firm  of  W.  L.  Smith  &  Co.  at 
the  time  the  obligation  in  said  action  sned  up- 
on had  been  incurred,  and  when  said  suit  bad 
been  brought,  of  tbe  pendency  of  which  suit 
Winters  had  notice,  as  alleged,  and  had  em- 
ployed attorneys  who  had  appeared  for  Smith 
&  Co.  and  himself,  and  It  was  denied  that 
Winters  bad  any  defense  in  reality  to  tbe 
cause  of  action  upon  which  the  aforesaid 
judgment  had  l>een  rendered.  It  was  averred 
by  Means  that  the  judgment  in  bis  favor, 
which  Winters  sought  to  have  vacated,  was, 
at  the  time  of  filing  the  answer  and  cross 
petition  of  Means,  in  full  force,  wholly  un- 
paid, unsatisfied,  and  tmreversed.  There 
was  a  prayer  that  execution  might  issue 
against  AVinters,  and  for  general  equitable  re- 
lief. 

The  .mswer  and  cross  petition  of  Means 
above  described  was  met  by  the  following 
reply:  "And  now  come  Leroy  S.  Winters 
and  •  •  •:  First  Denies  that  on  tbe  22d 
day  of  June,  18S0,  or  at  any  other  time,  said 
Means  recovered  judgment  against  W.  L. 
Smith  &  Co.,  for  the  reason  that  no  service 
had  been  made  upon  the  said  W.  L.  Smith  & 
Co.,  and  the  said  W.  L.  Smith  &  Co.  never 
appeared  in  said  case,  and  the  court  never 
had  any  jurisdiction  of  the  person  of  said 
W.  L.  Smith  &  Co.  Second.  And  the  said 
Leroy  S.  Winters  for  further  reply  •  •  • 
alleges  that  be  was  not  a  member  of  the 
firm  of  W.  L.  Smith  &  Co.  at  the  time  the 
cause  of  action  accrued  upon  which  suit  was 
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brought  by  said  Jobn  !■.  Means  against  said 
W.  L.  Smith  &  Co.,  but  had  severed  his  con- 
nection with  said  W.  L.  Smith  &  Co.  long 
before  said  time,  and  before  said  Means  had 
done  anything  with  the  consent  and  luiowl- 
edge  of  the  gala  John  L.  Means,  and  one  John 
J.  Warswick  had  purchased  the  interest  of 
the  said  Leroy  S.  Winters,  and  assumed  all 
responsibility  with  the  consent  and  knowl- 
edge of  said  John  It.  Means.  Third.  And  for 
further  reply  the  said  Leroy  S.  Winters  al- 
leges that  there  was  never  any  service  of 
summons  upon  him  in  said  suit,  and  he  nev^ 
appeared  in  said  suit,  and  never  authorized 
any  one  to  appear  for  him  in  any  manner  what- 
ever, and  he  never  had  any  notice  or  knowledge 
of  the  pendency  of  said  suit  until  July,  1880. 
Fourth.  And  for  further  reply  to  said  an- 
swer and  cross  petition  the  said  Leroy  S. 
Winters  alleges  that  the  claims  of  the  said 
John  L.  Means  upon  which  l>e  brought  suit 
had  been  outlawed  long  before  judgment  was 
rendered  upon  said  suit  More  tlian  four 
years  had  elapsed  from  the  time  the  cause  of 
action  mentioned  in  his  petition  had  accrued 
before  Siay  suit  was  commenced,  and  more 
than  five  years  had  elapsed  before  any  one 
of  the  members  of  W.  L.  Smith  &  Co.  ever 
appeared  in  the  suit  by  attorney  or  otherwise, 
and  more  than  five  years  had  elapsed  after 
such  action  accrued  on  which  suit  was 
brought  before  any  steps  or  action  was  taken 
against  the  said  Leroy  S.  Winters,  or  before 
any  one  appeared  in  said  suit"  The  prayer 
of  Winters  with  which  his  reply  closed  was 
that  the  judgment,  in  so  far  as  it  in  any  way 
related  to  himself,  might  be  declared  void 
and  of  no  effect,  and  for  proper,  general, 
equitable  relief. 

It  was  claimed  by  Means  that  the  pleading 
first  described  as  having  been  filed  by  Win- 
ters was  an  answer,  and  therefore  Means  re- 
plied thereto  alleging— First,  that  the  matters 
raised  had  been  determined  and  judicially 
settled  in  Winters  ▼.  Means,  25  Neb.  241; 
and,  second,  by  way  of  a  general  denial. 
There  was  no  substantial  ground  for  the 
claim  that  any  matters  Involved  in  this  case 
had  been  settled  by  any  judgment  of  this 
court,  as  must  appear  from  the  description 
heretofore  given  of  the  matters  which  were 
brought  to  this  court  for  review  and  its 
judgments  thereon.  Upon  trial  duly  had  up- 
on November  30,  1892,  there  was,  on  March 
17,  1893,  a  judgment  rendered  by  the  district 
court  of  Adams  county  in  favor  of  Leroy  S. 
Winters  upon  the  Issues  presented  by  the 
answer  and  cross  petition  of  John  L.  Means 
and  the  reply  and  answer  of  Leroy  S.  Win- 
ters. It  is  sought  to  review  this  judgment 
by  appral,  and  accordingly  no  motion  for  a 
new  trial  was  filed  or  passed  upon;  neither 
has  there  been  filed  in  this  court  a  petition  in 
error.  There  was  stated  by  Winters,  in  his 
pleading  designated  by  him  a  "reply,"  suffi- 
cient facts,  if  established  by  proofs,  to  en- 
title him  to  the  relief  which  be  prayed.  Of 
this  there  can  be  no  doubt    It  is  equally  free 


from  doubt  that  these  matters  pleaded  by 
Winters  had  never  been  determined  by  this 
or  any  otb(>r  court  so  far  as  we  have  any 
means  of  knowledge.  There  was  filed  in  this 
case  notice  that  a  motion  would  be  presented 
in  this  court  September  19,  1893,  for  an  al- 
lowance ot  additional  time  to  complete  the 
record  by  procuring  and  filing  in  this  court 
the  original  bill  of  exceptions,  or  a  copy 
thereof-  No  such  order  has  erer  been  ob- 
tained; neither  is  there  to  be  found  any  pur- 
ported bill  of  exceptions.  There  Is  in  the  rec- 
ord, but  not  marked  "Filed,"  what  probably 
may  have  been  regarded  by  the  appellant  as 
a  bill  of  exceptions,  but  this  has  never  been 
authenticated  as  such.  We  cannot  therefore, 
consider  It  It  must  under  these  circom- 
stances,  be  assumed  that  there  was  sufficient 
evidence  to  sustain  the  findings  of  the  dis- 
trict court  and  that  it  was  sufficiently  shown 
by  the  proofs  adduced  that  Mr.  Winters  was 
never  reprpsented  by  an  attorney,  nor  served 
with  notice  of  the  pendency  of  the  action 
wherein  judgment  was  rendered  sgainst  him. 
and  that  before  the  firm  of  W.  L.  Smith  & 
Co.  incurred  any  liability  to  John  L.  Means. 
Leroy  S.  Winters  had  withdrawn  from  said 
firm,  with  the  consent  and  knowledge  of  said 
Means.  The  judgment  of  the  district  court 
must  be,  and  It  accordingly  is,  affirmed.  Af- 
firmed. 

RAGAN,  C,  having  been  of  counsel,  took  no 
part  iu  the  determination  of  this  appeal. 


SMALL  et  aL  v.  SANDALL. 

(Supreme  Court  of  Nebraska.     May  6,  1896.> 

Pleaoino  —  Name  op  Plaintifp  — Waiveii  —  Lii- 

BILITT  OF  Wife's  Sepakatb  Estatb 

—  Necessaries. 

1.  In  an  action  upon  an  account,  the  plain- 
tiff should  sue  in  his  Christian  name,  instead  of 
his  initiHl  letters. 

2.  Objection  that  a  plaintiff  has  not  8Ue<f 
In  his  full  Christian  name  may  be  made  at 
any  time  before  judgment, — even  in  the  district 
court  on  appeal. 

3.  Under  section  1,  c.  53,  Comp.  St,  the- 
wife  is  surety  for  her  husband  for  the  payment 
of  debts  contracted  for  necessaries  for  the  fara- 
11}*;  but  her  separate  estate  is  not  ctiargeablo' 
until  after  a  judgment  has  been  obtainetl 
against  the  husband  for  such  indebtedness,  and 
an  execution  issued  thereon  returned  unsatis- 
fied. 

4.  Held,  that  the  verdict  is  without  evi- 
dence to  support  it. 

(Syllabus  by  the  Court.) 

On  rehearing. 

NORVAL,  J.  This  was  a  rehearing  of  the- 
case  reported  In  45  Neb.  30G,  (S  N.  W.  S24. 
The  action  originated  in  a  justice  court,  and 
from  a  judgment  against  Mary  A.  Small  she 
appealed  to  the  district  court  where  a  joint 
judgment  was  rendered  against  her  and  .T. 
M.  Bell,  the  surety  on  the  appeal  bond.  Both 
prosecuted  a  petition  in  error,  joining  in  the 
asslgnmenis.     Upon  the  former  hearing  the 
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Jodgment  was  affirmed  on  a  question  of  prac- 
tice namely,— that  a  Joint  assignment  of  error 
In  a  petition  In  error  by  several  parties  which 
is  not  well  taken  as  to  all  who  Joined  therein 
win  be  ovemiled  as  to  all.  Haying  enter- 
tained a  doubt  whether  the  rule  was  correct- 
ly applied  to  the  case  at  bar,  a  rehearing  was 
aQowed,  since  which  time,  on  motion  of  Bell, 
the  proceedings  were  dismissed  as  to  him. 
Therefore  the  question  upon  which  the  former 
4lecision  turned  has  been  eliminated. 

ComplalPt  Is  made  that  the  plaintiff  did  not 
sae  In  his  full  Christian  name,  but  by  the 
initial  letters  alone.  The  action  being  upon 
an  account,  plaintiS's  full  Christian  na;ne 
should  have  been  set  forth.  It  was  a  misno- 
mer not  to  do  80.  It  Is  a  great  defect  or  Ir- 
regularity, which  may  be  waived,  and  will 
be  so  treated  unless  raised  before  Judgment. 
Scarborough  ▼.  Myrlck,  47  Neb.  — ,  06  N.  W. 
£67,  and  cases  there  cited.  In  the  case  at  bar 
the  question  was  raised  before  trial,  by  set- 
ting It  up  in  the  answer,  which  averment 
was,  on  motion  of  the  plalntlflT,  striclcen  out. 
Plaintiff  Insists  that  this  ruling  was  right,  for 
two  reasons:  First,  the  proper  remedy  is  by 
motion  to  require  the  petition  to  be  corrected 
in  tbat  regard;  second,  that  the  answer  Ret- 
ting ap  the  matter  alluded  to  presented  a  new 
and  different  issue  from  the  one  tried  In  the 
Justice  court,  where  the  action  orglnated, 
whicb  Is  not  permissible.  Undoubtedly,  the 
appropriate  remedy  is  by  motion,  and  it  Is 
the  better  practice  to  call  the  attention  of  the 
«oiirt  to  the  defect  in  the  mode,  yet  it  may  be 
raised  by  plea  as  well.  Railroad  Co.  t.  Dick, 
7  Neb.  242.  Objection  that  a  party  plaintiff 
is  designated  by  the  initials  of  his  Christian 
name  may  be  made  at  any  time  before  Judg- 
ment, and  the  fact  that  It  was  not  presented 
in  tbe  Justice  court  constitutes  no  waiver. 
Permitting  the  question  to  be  raised  for  the 
first  time  In  the  district  court  does  not  violate 
tbe  rule  which  requires  a  defendant  to  try  his 
canse  upon  the  same  defenses  in  the  appel- 
late court  as  In  the  court  of  original  Jurisdic- 
tion. The  rule  has  its  exceptions.  Besides, 
it  has  reference  to  defenses  Interposed  to  the 
merits  of  tbe  controversy.  If  a  nonresident 
should  bring  his  action  In  a  Justice  court, 
without  giving  a  security  for  costs,  can  there 
be  any  doubt  that  the  defendant  might  for 
tbe  first  time  demand  tbat  snch  security 
should  be  given  while  the  cause  was  pending 
on  appeal  In  the  district  court?  Clearly  not 
So.  too,  we  think,  the  defendant  had  the  right 
to  insist  in  the  district  court  that  the  plain- 
tiff amend  his  petition  by  setting  forth  there- 
in his  full  Christian  name,  and  the  court  erred 
In  not  requiring  It  to  be  done. 

Tbe  Judgment  Is  erroneous  for  the  further 
reason  that  It  Is  not  supported  by  the  evi- 
dence. The  action  is  on  an  account  in  favor 
•f  Oscar  Frold,  plaintiff's  assignor,  for  two 
palra  of  shoes,  $4.50,  for  the  children  of  Mr. 


and  Mrs.  Small,  and  90  cents  for  repairing 
children's  shoes.  Frold  charged  the  Items  to 
Mrs.  Small,  yet  he  testified  that  he  did  not 
Imow  who  got  one  pair,  or  who  procured  the 
repairing  to  be  done,  but  does  state  tbat  the 
other  pair  was  obtained  by  the  daughter  of 
Mrs.  Small.  J.  W.  Small,  tbe  defendant's 
husband,  testified— which  is  uncontradicted— 
that  he  went  with  his  daughters  to  Frold'a 
place  of  business,  and  purchased  the  shoes, 
and  ordered  tbe  repairing,  on  witness'  own 
account,  and  that  subsequently  the  bill  was 
presented  to  him  for  payment.  It  is  undis- 
puted that  Pn)ld  made  out  and  gave  to  C.  F. 
Rawalt,  for  collection,  a  bill  against  Mr. 
Small  for  the  items  sued  for,  which  Rawalt 
presented  to  Mr.  Small  for  payment.  Mrs. 
Small's  testimony  shows  that  she  never  au- 
thorized either  her  husband  or  their  daughters 
to  purchase  the  articles  In  question.  There  is 
not  a  line  of  testimony  to  prove  that  the  de- 
fendant either  bought  or  ordered  the  goods, 
or  procured  the  repairing  to  be  done,  or  au- 
thorized any  one  else  to  do  so  on  her  account. 
Hence,  she  Is  not  liable.  There  Is  evidence 
tending  to  show  that  the  account  was  present- 
ed to  the  defendant,  and  she  agreed  to  pay  Ic 
But  that  does  not  make  her  liable,  if  in  fact, 
as  the  evidence  shows,  the  debt  was  her  bus- 
band's,  since  the  agreement,  not  being  In 
writing,  was  void,  under  the  statute  of  frauds. 
The  statute  provides  "that  all  property  of  a 
married  woman  not  exempt  by  law  from  sale 
on  execution  or  attachment  shall  t>e  liable  for 
the  payment  of  all  debts  contracted  for  neces- 
saries furnished  the  family  of  said  married 
woman  after  execution  against  the  husband 
for  such  indebtedness  has  been  returned  un- 
satisfied for  want  of  goods  and  chattels,  lands 
and  tenements  whereon  to  levy  and  make  the 
same."  Comp.  St  c.  53,  i  1.  While  tbe 
items  In  this  account,  doubtless,  were  for  nec- 
essaries furnished  the  family,  that  is  no 
ground  for  a  recovery  in  this  case  under  the 
section  quoted.  The  petition  was  not  framed 
under  the  statute.  There  is  no  allegation 
therein  that  the  account  is  for  necessaries  fur- 
nished the  defendant's  family,  nor  does  it  ap- 
pear by  averment  or  otherwise  that  a  Judg- 
ment has  been  recovered  against  Mr.  Small, 
upon  which  an  execution  has  been  Issued  and 
returned  unsatisfied.  Nor  Is  Mr.  Small  a  par- 
ty to  this  suit.  The  statute  makes  the  wife 
surety  for  the  husband  for  necessaries  fur- 
nished for  the  family,  and  her  estate  Is  not 
bound  until  a  Judgment  has  been  obtained 
against  the  husband,  and  an  execution  has 
been  returned  unsatisfied.  George  v.  Bdney, 
36  Neb.  604.  54  N.  W.  986.  In  no  view  of  the 
case  does  the  evidence  sustain  the  verdict 
The  Judgment  will  be  reversed  and  the  cause 
remanded,  with  Instructions  to  permit  tbe 
plaintiff.  If  be  so  desires,  to  amend  his  peti- 
tion by  setting  forth  his  Christian  name.  Re- 
versed and  remanded. 
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FITZGERALD  t.  FITZGERALD  &  MAL- 
LORY  CONST.  CO.  et  al. 

(Supreme  Court  of  Nebraska.     May  6,  189G.) 

BcpREME  Court — Fkobatb  JoKisnicTios— Appeal 
— BnPFiciBNCY  OF  Evidence. 

1.  Bridence  examined,  and  held  to  sustain 
the  findings  of  the  referee,  and  his  rei>ort  cod 
firmed. 

2.  The  supreme  court  has  no  original  pro- 
bate jurisdiction,  and  where  a  county  court 
malces  an  order  in  reference  to  the  disposition 
of  the  assets  of  a  decedent's  estate,  having  at 
the  same  time  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  this  court  will  not  pass  upon 
the  validity  of  such  order,  unless  presented  for 
review  by  a  direct  proceeding. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster  cotin- 
ty;   TIbbets,  Judge. 

Action  by  John  Fitzgerald,  for  himself  and 
other  stockholders  of  the  Fitzgerald  &  Mallory 
Construction  Company,  against  the  Missouri 
Pacific  Railway  Company  and  the  Fitzgerald 
&  Mallory  Construction  Company.  A  Judg- 
ment against  tbe  railway  company  was  af- 
firmed on  appeal.  On  plaintiff's  death  the 
action  was  revived  In  the  name  of  his  adminis- 
tratrix. On  motion  to  confirm  the  report  of  a 
referee  concerning  the  disposition  to  be  made 
of  the  sum  paid  by  tbe  railway  company  to 
a  receiver  of  the  construction  company,  objec- 
tions were  made  by  James  M.  Woolworth  and 
S.  H.  Mallory.  Overruled  and  report  con- 
firmed. 

J.  W.  Deweese,  F.  M.  Hall,  and  Jas.  Mana- 
han,  for  appellant.  B.  P.  Waggener,  A.  R.Tal- 
bot, John  L.  Webster,  J.  M.  Woolworth,  and 
Isham  Reavis,  for  appellees.  Abbott,  Selleck 
&  Lane,  W.  S.  Poppleton,  Burr  &  Burr,  Lamb- 
ertson  &  Hall,  Harwood,  Ames  &  Pettis,  J.  J. 
Penlck,  G.  G.  Fancher,  and  Stevens  &  Coch- 
ran, for  Interveners  and  claimants. 

RAGAN,  C.  In  the  district  court  of  Lan- 
caster county,  John  Fitzgerald,  in  behalf  of 
himself  and  all  other  stockholders  of  the  Fitz- 
gerald &  Mallory  Construction  Company,  sued 
the  Missouri  Pacific  Railway  Company,  In 
equity,  for  an  accounting.  The  decree  of  the 
district  court  was  brought  here  on  appeal,  and 
this  court  rendered  a  decree  in  favor  of  the 
construction  company,  and  agahist  the  rail- 
way company,  for  a  large  sum  of  money.  See 
Fitzgerald  v.  Construction  Co.,  44  Neb.  463,  62 
N.  W.  809.  A  receiver  was  then  appointed  by 
this  court  for  the  construction  company,  to  col- 
lect the  judgment  and  pay  It  out  In  accordance 
with  the  further  orders  of  the  court.  Subse- 
quently the  railway  company  i>aid  this  Judg- 
ment in  full  to  the  receiver,  and  the  latter, 
under  the  directions  of  tbe  court,  paid  out  all 
of  said  judgment  except  the  sum  of  $70,(XX). 
A  number  of  persons  filed  In  this  court.  In  this 
case,  claims  against  the  construction  company, 
and  sought  to  have  said  claims  paid  out  of 
said  sum  remaining  in  the  hands  of  the  re- 
ceiver. The  court  appointed  a  referee  to  take 
the  evidence,  and  to  report  his  conclusions 
of  law  and  fact  as  to  the  disposition  to  be 


made  of  said  sum.  Tbe  referee  has  taken  the 
evidence  and  filed  his  report,  and  the  matter 
now  before  us  is  on  the  motion  to  confirm  this 
report,  and  certain  objections  made  thereto- 
by  certain  claimants  of  a  part  of  said  fund. 
It  appears  from  tbe  evidence  In  tbe  record 
that,  prior  to  the  rendition  of  the  decree  in  fa- 
vor of  the  construction  company  against  tbe 
railway  company,  John  Fitzgerald,  in  his  own 
behalf,  had  obtained  a  judgment  for  a  large 
sum  of  money  against  the  construction  com- 
pany; that  he  had  caused  the  Missouri  Pacific 
Railroad  Company  to  be  garnished  as  a  debtor 
of  tbe  construction  company;  that  no  part 
of  the  judgment  recovered  against  the  con- 
struction company  by  Fitzgerald  has  ever 
been  paid;  that  Fitzgerald  died  intestate  before 
the  rendition  of  the  decree  of  this  court  in  fa- 
vor of  the  construction  company,  and  against 
the  railway  company,  and  that  his  widow,  M.-i- 
ry,  was  by  the  county  court  of  Lancaster  coun- 
ty duly  appointed  his  administratrix;  that  the 
county  court  of  Lancaster  county,  on  the  peti- 
tion of  the  administratrix  therefor,  made  an 
order  licensing  and  authorizing  her  to  sell  and 
dispose  of,  at  private  sale,  and  at  the  best 
market  price  obtainable,  such  personal  proper- 
ty of  the  John  Fitzgerald  estate  as  migttt  be 
necessary  for  the  protection  of  said  estate; 
that  tbe  administratrix  thereupon  sold  the 
Judgment  obtained  by  John  Fitzgerald  against 
the  construction  company  to  the  First  National 
Bank  of  Lincoln,  and,  as  such  admiuistratzix, 
duly  assigned  to  said  bank  all  the  right,  title, 
and  Interest  of  the  Fitzgerald  estate  in  and  to 
said  Judgment.  The  administratrix  reported 
this  sale  to  the  probate  court,  and  the  probate 
court  confirmed  It.  It  further  appears  that  tbe 
late  firm  of  Marquette,  Deweese  &  'Bail  'were 
the  counsel  and  attorneys  of  John  Fitzgerald 
In  the  litigation  between  him  and  the  con- 
struction company;  that  they  performed  all 
the  legal  services  for  Fitzgerald  in  that  litiga- 
tion, and  obtained  that  judgment;  that  Mr. 
Marquette,  of  that  firm,  subsequently  died ;  and 
that  Deweese  &  Hall,  the  firm's  successors, 
filed  a  claim  or  lien  for  attorney's  fees  against 
the  Judgment  The  referee  found  and  report- 
ed, in  effect,  that  the  fund  In  controversy 
should  be  applied  to  the  i)ayment  of  tbe  Judg- 
ment obtained  by  John  Fitzgerald  against  the 
construction  company;  that  the  First  Nation- 
al Bank  of  Lincoln  was  the  owner  of  that 
Judgment,  and  therefore  entitled  to  tbe  fund, 
subject  only  to  the  attorney's  Hen  of  Deweese 
&  Hall  thereon  for  the  sum  of  |10,(XX).  Tbe 
referee  found  adversely  to  all  other  claimants 
of  said  fund.  Two  parties  only  have  filed  ob- 
jections to  this  report.  These  are  Messrs.  J. 
M.  Woolworth  and  S.  H.  Mallory.  Mr.  Wool- 
worth  claimed  that  he  had  performed  certain 
professional  legal  services  for  Mrs.  Fitzgerald, 
administratrix,  at  her  request,  and  that  he  liad 
performed  certain  legal  services  for  Messrs. 
Deweese  &  HaU,  at  their  request;  all  said 
professional  services  having  been  rendereii 
In  the  litigation  between  the  construction  com- 
pany and  tbe  railway  company.     Mr.   Mai- 
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lory's  daim  ie  based  npon  certain  promissory 
notes  executed  and  deiirered  to  him  by  John 
Fitzgerald.  Mallory  alleges  that  the  consid- 
eration of  these  notes  was  certain  claims 
which  he  held  against  the  construction  compa- 
n;,  and  which  he  assigned  to  Fitzgerald;  the 
latter  agreeing  that  he  would  pay  the  notes 
out  of  whateyer  Judgment  he  might  finally 
obtain  against  the  construction  company.  As 
already  stated,  the  referee  found  adversely  to 
the  claims  of  both  Mr.  Woolworth  and  Mr. 
Mallory;  and  no  objection  Is  made  here,  by 
tbem,  or  <>ither  of  them,  tliat  the  findings  of 
the  referee  are  not  supported  by  the  evidence. 
Their  sole  contention  Is  tliat  the  order  of  the 
county  court  of  Lancaster  county  authorlz- 
isg  the  administratrix  to  sell  at  private  sale 
the  i>er8onal  property  of  her  Intestate,  and  the 
order  of  the  county  court  confirming  the  sale 
by  the  administratrix  of  the  Judgment  owned 
by  Fitzgerald  against  the  construction  com- 
pany, were  all  without  Jurisdiction  and  ab- 
solutely void,  and  that,  therefore,  the  Judg- 
ment of  Fitzgerald  against  the  construction 
company  still  belongs  to  the  Fitzgerald  estate, 
is  an  asset  thereof,  and  this  court  has  no  Ju- 
lisdiction  except  to  direct  the  receiver  to  pay 
the  fund  in  controversy  to  the  administratrix. 

We  do  not  determine  whether  the  orders 
made  by  the  county  court  were  Interlocutory 
ur  final,  nor  whether  such  orders  were  eno- 
neons,  but  they  certainly  were  not  void,  as  the 
county  court  is,  by  the  constitution  and  laws  of 
the  state,  given  exclusive  original  Jurisdiction 
of  aU  matters  relating  to  settlement  of  the 
estates  of  decedents,  and  the  county  court  had 
Jurisdiction  of  the  subject-matter  and  of  the 
parties  to  the  proceeding  In  which  the  orders 
complained  of  were  made;  and  we  answer  the 
objection  of  coimsel  by  simply  saying  that 
these  orders  made  by  the  probate  comrt  are  not 
before  us  for  review. 

Messrs.  Woolworth  and  Mallory  both  claim, 
in  their  petitions  here,  to  be  creditors  of  John 
Fitzgerald,  deceased.  This  estate  is  being  set- 
tled up  by  and  tmder  the  direction  of  the  pro- 
bate  court  of  Xiancaster  county,  and  to  that 
tribtmal,  and  not  to  this,  the  creditors  of  the 
estate  of  John  Fitzgerald  must  first  address 
their  complaints  as  to  the  action  of  that  court 
and  the  administratrix  as  to  the  disposition  of 
the  assets  of  that  estate.  M.  S.  Carter  &  Co. 
have  also  made  application  for  leave  to  file  a 
claim  which  they  hold  against  the  construction 
company,  and  have  the  same  paid  out  of  the 
fund  in  the  receiver's  hands.  The  applica- 
tkin  discloses  that  on  the  9th  day  of  July,  1888, 
the  construction  company,  by  Its  auditor,  drew 
a  draft  on  the  construction  company  for  $1,- 
407.40,  payable  four  months  after  date,  and 
this  draft  was  on  the  same  day  accepted  by 
the  constmctlon  company.  To  the  filing  of 
this  application  of  Carter  &  Co.  the  receiver 
objects  on  the  ground  that  the  claim  Is  barred 
by  the  statute  of  limitations.  The  objection 
is  well  taken.  It  was  said  in  oral  argument  at 
the  bar  that  certain  payments  had  been  made 
upon  this  draft,  on  acceptance,   which  took 


it  out  of  the  statute  of  limitations;  but  this. 
If  true,  does  not  appear  from  the  record  before 
us.  A  copy  of  the  acceptance  Is  set  out  In  the 
application,  and  In  the  petition  made  a  part  of 
the  application,  and  it  Is  recited  that  there  re- 
mains due  on  the  acceptance  from  the  con- 
struction company  $900;  but  there  is  no  state- 
ment In  the  application,  or  petition  accompany- 
ing it,  as  to  when.  If  ever,  any  payments  wei'e 
made  upon  this  acceptance.  The  application 
for  leave  to  file  the  claim  against  the  construc- 
tion company  Is  therefore  denied.  All  objec- 
tions made  to  the  report  of  the  referee  are 
overruled,  and  the  report  is  In  all  things  con- 
firmed, and  a  decree  wUl  be  entered  according- 
ly.   Judgment  accordingly. 


BLUB  VALLEY  LUMBEE  CO.  et  al.  t. 

SMITH. 

(Supreme  Court  of  Nebraska.     May  6,  1896.) 

TaiAL— Instscctioits— EzoKPTioNS  —  Neootiuils 
Instruments— Want  of  Ck>xsiDEBikTiox. 

1.  Exceptions  should  be  taken  separately 
to  Instructions,  and  not  en  masse. 

2.  An  exception  to  instructions  numbered 
1,  2,  3.  4.  5,  6,  7,  8,  and  9,  given  by  the  court 
to  the  jury  on  its  own  motion,  is  in  substance 
and  effect  a  general  exception  to  the  whole 
charge,  consistmg  of  nine  paragraphs;  and  such 
exception  is  not  available  on  review  if  any  one 
of  the  InstructionB  was  correct  and  free  from 
criticism. 

3.  It  Is  not  reversible  error  to  refuse  an 
instruction  based  on  an  assumption  of  fact  in 
issue  in  the  case. 

4.  A  lack  of  consideration  is  no  defense  to 
negotiable  paper  in  the  hands  of  an  innocent 
purchaser  for  value,  in  the  usual  course  of  busi- 
ness, before  maturity. 

(Syllabus  by  the  Court) 

Error  to  district  coart,  Douglas  county; 
Scott,  Judge. 

Action  by  A.  D.  Smith  against  the  Blue 
Valley  Lumber  Company  and  another.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
bring  error.     Affirmed. 

Brome,  Burnett  &  Jones,  for  plalntifTs  In 
error.  John  P.  Breen,  for  defendant  in  er- 
ror. 

NORVAL,  J.  This  was  an  action  upon 
two  bills  of  exchange  drawn  by  Abner  Conro 
&  Son,  upon,  and  accepted  by,  the  Blue  Val- 
ley Lumber  Company,  and  indorsed  by  F.  N. 
Jaynes.  The  suit  was  brought  by  A.  I>. 
Smith,  the  owner  of  said  bUls  of  exchange, 
against  both  the  acceptor  and  Indorser  there- 
of. A  verdict  was  returned  in  favor  of  the 
plaintiff  for  the  full  amount  claimed  In  the 
petition,  and  from  a  Judgment  rendered  OB 
the  verdict  the  defendants  have  prosecuted 
error  to  this  court. 

The  Blue  Valley  Lumoer  Company,  a  cor- 
poration organized  under  the  laws  of  this 
state,  and  doing  business  at  the  city  of  Oma- 
ha, on  the  9th  day  of  January,  1892,  en- 
tered into  a  written  contract  with  Abner 
Conro  &  Son,  a  firm  engaged  In  the  lumber 
business  at  Rhlnelander,  Wis.,  for  the  pur- 
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chase  from  the  latter  of  6,000,000  feet  of  pine 
lumber,  then  piled  in  the  yards  of  said  Con- 
ro  Ik  Son,  at  Rbinelander.  By  the  terms  of 
the  contract,  the  lumber  was  to  be  delivered 
■on  board  of  cars  to  such  persons  as  the  Blue 
Valley  Lumber  CJompany  might  direct,  and 
that  eacii  party  should  furnish  a  scaler  to 
ficale  the  lumber  and  tally  the  shingles  and 
•lath.  The  bills  of  exchange  in  question  were 
executed  on  account  of  the  purchase  price 
■of  said  lumber.  The  Blue  "Valley  Lumber 
Oompany,  for  answer  to  the  petition,  pleads 
the  contract  for  the  purchase  of  the  lumber; 
allei^es  that  the  auantity,  quality,  or  amount 
of  the  different  grades  or  lumber  could  not  be 
ascertained  from  an  ordinary  inspection 
thereof;  that,  In  order  to  induce  It  to  enter 
into  said  contract,  said  Conro  &  Son  falsely 
i-epreseated  to  defendant  that  there  were 
214,415  feet  of  lumber  of  grade  O,  and  better, 
And  there  were  492,716  feet  of  No.  1  boards 
and  fencing;  that,  relying  upon  said  repre- 
jsentatlons,  and  believing  them  to  be  true,  de- 
fendant was  Induced  to,  and  did,  enter  into 
said  contract  of  purchase;  that  afterwards, 
without  any  knowledge  that  said  representa- 
tions respecting  the  quantity,  quality,  and 
^ades  of  said  lumber  were  tmtrue,  defend- 
ant did,  from  time  to  time,  cause  to  be  ship- 
ped to  various  parties  and  places  in  Nebras- 
ka and  Kansas  said  lumber,  and  executed 
said  drafts  or  bills  of  exchange;  that  after- 
wards defendant  discovered  that  said  repre- 
sentations of  said  Conro  &  Son  were  false 
and  untrue,  in  this:  that  there  was  not  to 
exceed  165,000  feet  of  grade  C,  and  better, 
and  not  to  exceed  232,000  of  No.  1  boards  and 
fencing;  that,  if  the  lumber  had  been  of  the 
■quahtlty,  quality,  and  grades  represented,  it 
would  have  been  worth  ?80,000,  while  it  was 
not  actually  worth  to  exceed  $55,000;  that 
Oonro  &  Son,  when  said  representations  were 
made,  Itnew  that  they  were  false  and  untrue, 
and  were  made  for  the  purpose  and  with  the 
•design  of  cheating  and  defrauding  defendant. 
It  is  further  averred  that  plaintiff  is  not  an 
innocent  purchaser  of  the  bills  of  exchange; 
that  defendant  had  overpaid  Ck>nro  &  Son  for 
the  lumber  actually  obtained  from  them  at 
the  time  said  bills  of  exchange  were  execut- 
■ed;  and  that  said  Conro  &  Son  released,  in 
writing,  defendant  from  any  and  all  liability 
on  account  of  the  cwitract  for  the  purchase 
of  said  lumber.  The  reply  denies  the  allega- 
tion of  the  answer. 

Evidence  bearing  upon  the  question  of  false 
representations  set  up  to  the  answer  was 
•conflicting.  That  Introduced  by  the  defend- 
ant tended  to  sustain  its  contention.  Upon 
this  branch  of  the  case  the  court  instructed 
the  Jury  as  follows:  "(7)  If  you  find  from 
the  evidence  that  Conro  &  Son  and  the  plain- 
tiff fraudulently,  and  with  the  intent  to  cheat 
and  d^caud  defendant,  falsely  represented 
that  the  lumber  was  of  a  certain  quality  and 
grade;  or  If  said  Conro  &  Son  fraudulently, 
and  with  intent  to  cheat  and  defraud  de- 
fendant, falsely  r^resented  that  the  lumber 


was  of  a  certain  quality  and  grade;  and  you 
further  find  that  plalittifT  knew,  or  had  rea- 
son to  know,  or  had  such  information  there- 
on as  would  have  put  a  reasonable,  cautious, 
and  prudent  man  upon  inquiry,  and  which 
inquiry  would  have  led  to  a  discovery,  of  the 
fraudulent  representations  reH>ectlng  the 
quality  and  grade  of  the  lumber.  If  any  were 
made,  at  the  time  he  obtained  the  90-day 
draft,— then  the  assignment  of  the  contract 
by  defendant  to  Jaynes  would  not  prevent 
defendant  from  recovering  upon  its  counter- 
claim for  such  damages  as  It  has  proven  that 
It  has  sustained  by  reason  of  such  fraudulent 
representations  as  to  the  lumber  received  by 
it  prior  to  the  assignment  to  Jaynes  by  de- 
fendant, under  the  directlMis  herein  given 
you.  But,  If  you  find  for  defendant  upon  its 
counterclaim,  defendant  must  have  satisfied 
you  that  the  representations,  If  any  as  to 
the  quality  of  the  lumber  were  in  fact  made, 
that  they  were  false;  that  they  were  known 
to  be  false  at  the  time  that  they  were  made; 
that  they  were  made  for  the  purpose  of 
cheating  and  d^raudlng  defendant;  that  de- 
fendant believed  such  representations,  and 
upon  the  strength  of  which  It  purchased  tbe 
lumber;  that  defendant  was  damaged  there- 
by; and  the  amount  of  its  damage."  "You 
are  further  instructed  that  If  you  find  that 
false  and  fraudulent  representations  as  to 
the  quality  of  the  lumber  were  made,  but  the 
defendant  did  not  rely  upon  such  representa- 
tions in  making  the  purchase,  but  had  an 
agent  acting  for  it  as  a  scaler  ot  the  lumber, 
and  you  find  that  such  scaler  did  examine 
and  determine  the  quality  of  the  lumber 
while  BO  acting  for  defendant,  then  defend- 
ant could  not  recover  upon  Its  counterclaim. 
Nor  could  defendant  recover  upon  Its  coun- 
terclaim If  you  find  that,  at  the  time  of  the 
purchase  of  the  lumber,  defendant's  agent 
Jaynes  knew,  or  bad  reason  to  know,  that 
the  lumber  was  not  as  represented  by  Oonro 
&  Son,  even  though  you  find  Conro  &  Son 
did  falsely  and  fraudulently  represent  the 
quality  of  the  lumber  for  the  purpose  of 
cheating  and  defrauding  the  defendant" 

The  giving  of  this  Instruction  is  assigned 
for  error.  Counsel  for  plalntlfC  below  insist 
that  no  proper  exception  was  taken  to  the 
instruction  when  given;  therefore,  no  founda- 
tion has  been  laid  for  Its  review  by  this 
court  The  record  shows  that  nine  Instruc- 
tions were  given  by  the  trial  judge  on  his 
own  motion,  and  the  following  is  the  only 
exception  taken  at  the  time  by  the  defend- 
ant: "The  Blue  Valley  Lumber  Company, 
at  the  time  the  instructions  were  given,  and 
In  the  presence  of  the  court  and  Jury,  ex- 
cepted to  Instructions  numbered  one,  two. 
three,  four,  five,  six,  seven,  eight,  and  nine 
given  by  the  court  to  the  Juiy  on  Its  own  mo- 
tion. Correct  Scott,  J."  The  above  Is  not 
a  separate  exception  to  each  Instruction 
given,  but  a  general  exception  to  the  entire 
charge  to  the  Jury.  It  does  not  single  out 
a  particular   Instruction   as  erroneous,   but 
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the  defendant  has  excepted  to  tb«  charge 
en  mane,  which  Is  only  sufflclebt  to  bring 
ap  for  leTiew  the  propriety  of  the  Instroe- 
tions  as  a  whole.  If  they  were  aU  bad, 
doobtieas  a  aufficient  foundation  is  iaii  for 
their  reriew.  Several  separate  and  distinct 
propositions  are  embodied  in  the  charge  of 
the  court.  Some  of  them  are  manifestly 
correct,  and  but  one  is  assailed  by  defendant 
here.  It  la  the  settled  law  of  this  state 
that  exceptions  most  be  taken  separately  to 
instructions  which  are  deemed  objectionable, 
and  that  a  general  exception  to  the  whole 
chaise,  involFing  more  than  one  proposition, 
will  be  of  no  avail  If  any  one  of  the  para- 
graphs therein  contained  be  correct  or  fault- 
less. McReady  ▼.  Rogers,  1  Neb.  124;  Stra- 
dcr  T.  White,  2  Neb.  848;  Baok:  v.  Lowrey, 
»J  Neb.  290,  54  N.  W.  568;  Insurance  Co,  t. 
Dierks,  43  Neb.  473,  ei  N.  W.  740;  Red- 
man y.  VoBs,  46  Neb.  612,  64  N.  W.  1094; 
City  of  Omaha  t.  McOavodc,  47  Neb.  — ,  66 
N.  W.  415. 

The  exception  preeerred  in  the  case  at  bar 
Is  to  the  whole  charge,  as  much  so  as  tf  the 
exertion  read:  "The  defendant  excepts  to 
the  giving  «f  the  instructions  by  the  court 
on  Its  own  motion,"  or  had  this  language 
been  employed  in  noting  the  exception: 
"Comes  now  the  defendant,  and  excepts  to 
the  instructions  numbered  from  one  to  nine, 
inclnsire,  given  to  the  Jury  by  the  court  on 
the  trial  of  said  cause."  An  exception  in 
substantially  the  same  language  as  that  Just 
<iaoted  was  held  insufficient  in  Insurance 
Co.  V.  Dierks,  43  Neb.  473,  61  N.  W.  740.  It 
has  been  repeatedly  held,  and  this  is  but  an 
application  of  the  principle  for  which  the 
plaintiff  in  this  case  contends,  that  an  aa- 
eigmnent  in  a  petition  in  error  or  a  motion 
for  a  new  trial  that  the  court  erred  in  giv- 
ing Instructions  1,  2,  3,  4,  etc.,  is  too  general 
to  call  for  review  each  instruction  included 
hi  the  group,  and  wiU  be  examined  no  fur- 
ther than  to  ascertain  that  any  one  of  them 
was  correct  Hiatt  v.  Klnkaid,  40  Neb.  178, 
^  N.  W.  700;  McDonald  v.  Bowman,  40 
N'eb.  269,  58  N.  W.  704;  Jenkins  v.  MitcheU, 
40  Neb.  664,  59  N.  W.  90;  Murphy  v.  Gould,  40 
Neb.  728,  59  N.  W.  383;  Armann  v.  Bud, 
40  Neb.  803,  59  N.  W.  515;  Houston  v.  City 
«f  Omaha,  44  Neb.  65,  62  N.  W.  251;  Schel- 
ly V.  Scbwank,  44  Nebw  504,  62  N.  W.  1069; 
Stoppert  V.  Nierle,  45  Neb.  105.  63  N.  W. 
3S2;  Smith  v.  Bank.  45  N^.  448,  68  N.  W. 
796.  Since  exceptions  were  taken  in  this 
case  to  the  instructions  en  masse,  and  one 
or  more  of  the  paragraphs  not  being  errone- 
ous, upon  principle,  as  wfH  as  authority,  we 
are  constrained  to  hold  that  no  sufficient 
foundation  has  been  laid  for  a  review  by  us 
of  the  instruction  above  quooed. 

Complaint  Is  made  because  the  oomt  re- 
fused the  defendant's  third,  fourth,  and  fifth 
Inquests  to  charge,  which  are  as  follows: 
"(3 1  If  you  find  from  the  evidence  that  the 
drafts  in  suit  were  given  without  considera- 
tion, or.  In  other  words,  at  the  time  they 
Ti>7N.w.no.2 — 11 


were  executed  and  dellverad,  there  was  no 
balance  due  said  Oonro  &  Son  from  said  Blue 
Valley  Lumber  Company  on  accoimt  of,  and 
for  the  purchase  price  of,  said  lumber,  then 
your  verdict  will  be  for  the  defendant.  (4) 
If  you  find  from  the  evidence  in  this  case 
that,  after  the  maturity  of  one  of  the  drafts 
in  suit,  the  same  was  ikaid  to  the  holder  and 
owner  thereof  by  Conro  &  Son,  the  makers 
thereof,  then  plaintiff  cannot  recover  in  this 
action  as  to  such  draft  (5)  If  you  find  from 
the  evidence  that  defendant  herein,  at  the 
time  of  the  commencement  of  this  action, 
was  not  Indebted  to  Abner  Conro  &  Son  on 
accoimt  of  purchase  price  of  said  limiber,  or 
in  any  manner  whatever,  then  your  verdict 
will  be  for  defendant,  and  against  plaintiff, 
as  to  both  catises  of  action  set  up  and  stated 
in  plaintiff's  petition." 

The  third  and  fifth  requests  to  charge  are 
each  based  on  an  assumption  of  fact  In  is- 
sue in  the  case,  and  for  that  reason  were 
properly  refused.  If  plaintiff  was  an  in- 
nocent purchaser  of  either  of  the  bills  of  ex- 
change or  drafts  for  value  before  maturity, 
he  was  entitled  to  recover,  even  though 
they  were  given  without  consideration,  and 
defendant  was  not  indebted  to  Conro  &  Son 
for  anything  on  account  of  the  lumber  pur- 
chased. These  drafts  were  negotiable  in 
form,  and,  as  to  one  of  them,  there  was  evi- 
dence adduced  tending  to  show  the  plaintiff 
was  a  good-faith  purchaser  for  value,  before 
maturity,  without  notice  of  any  defense  ex- 
isting against  it,  and  If  so,  as  to  such  paper, 
plaintiff  was  protected,  and  the  defense  in- 
terposed against  it  is  unavailing.  It  is  con- 
ceded that  plaintiff  b(>came  the  owner  of  one 
of  the  drafts  after  its  maturity.  The  in- 
structions requested  were  framed  upon  the 
theory  that  plaintiff  was  not  an  innocent 
purchaser  of  either  draft,  and  for  that  rea- 
son they  were  fiiulty. 

The  fourth  request  did  not  contain  a  cor- 
rect statement  of  the  law.  Conro  &  Son 
had  Indorsed  one  of  the  drafts,  and,  after 
Its  maturity,  they  mode  their  Indorsement 
good  by  taking  the  same  up,  and  then  trans- 
ferred the  draft  to  plaintiff.  The  fact  that 
Conro  &  Son  had  lifted  the  draft  would  not 
alone  defeat  a  recovery  in  the  hands  of 
plaintiff,  the  undisputed  owner.  To  have 
that  effect.  It  must  be  shown  that  there  was 
nothing  due  thcroon,  and  that  was  a  contro- 
verted issue  in  the  case.  The  Instruction  as- 
BUjned,  upon  conflicting  evidence,  that  the 
defense  against  such  draft  was  established, 
and  therefore  was  properly  refused.  The 
Judgment  Is  afSrmed.     Affirmed. 


PARLET  V.  McKBBGAN  et  aL 

(Snpreme  Court  of  Nebraska.     May  6,  1886.) 

Landlord  and  T«icant— Whun  Rei,*tiok  Bzivn 

—How  TaamsATBD. 

1.  The  relation  of  landlord  and  tenant,  like 

other  contract  rehitions,   does   not  nccesaanly 
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depend  apon  an  express  airreement,  bnt  may  be 
implied  from  tike  conduct  of  tlie  parties. 

2.  A  greneral  occnpanc7  hj  one  otiier  than 
tlie  owner  of  land  will  be  treated  as  a  tenancy 
from  year  to  year,  wheneyer  the  reserTation 
of  rent  or  other  circnmstances  plainly  indicate 
an  agreement  for  an  annoal  holding. 

3.  The  tenancy  can,  in  snch  case,  lie  termi- 
nated only  by  agreement,  express  or  implied,  or 
by  notice  for  the  time  and  m  the  manner  pre- 
scribed by  law. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Cuming  county; 
Norris,  Judge. 

Action  by  Rosalie  Farley  against  John  Mc- 
Keegan  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    AfSrmed. 

Huntsberger,  Chase  &  Sloan  and  O.  0.  Mc- 
Nish,  for  plaintiff  in  error.  T.  M.  Franse 
and  P.  M.  Hoodie,  for  defendants  in  error. 

POST,  C.  J.  This  was  an  acti<m  by  the 
plaintiff  in  error  in  the  district  court  for 
Cuming  county,  who  sued  to  recoTer  $675, 
the  Talue  of  270  tons  of  hay,  which,  as  there- 
in alleged,  was  imlawfully  eoDTerted  by  the 
defendants  in  the  summer  of  1891.  Accom- 
panying the  answer,  which  is,  in  effect,  a 
ge^ieral  denial,  is  a  counterclaim  for  $100 
on  account  of  trespass  by  the  plaintiff  upon 
the  premises  described  In  the  petition.  On 
the  trial  of  the  Issues  thus  joined  there  was 
a  verdict  and  Judgment  against  the  plain  tiff 
below  as  to  her  cause  of  action  and  in  favor 
of  the  defendants  on  their  counterclaim  In 
the  sum  of  five  cents,  to  reverse  which  this 
proceeding  Is  prosecuted  by  the  former. 

The  substantial  controversy  Is  the  right  of 
possession  of  the  locus  in  quo,  to  wit,  the 
N.  E.  %  of  8ectl<m  26,  township  24,  range  7 
E.,  in  Cuming  county.  Both  parties  claim 
through  Richard  Rush,  an  Omaha  Indian,  to 
whom  said  land  was  allotted  under  the  pro- 
visions of  the  act  of  congress  approved  Au- 
gust 7,  1883.  The  basis  of  the  plaintiff's 
claim  is  a  lease  under  date  of  July  1,  1S91, 
from  Noah  La  Flescbe,  who  claimed  to  hold 
by  virtue  of  a  lease  executed  by  said  Rush, 
February  16,  1891,  and  acknowledged  Au- 
gust 17th  following.  On  the  other  hand.  It 
was  shown  that  Richard  Rush  had  left  the 
Omaha  reservation  s6me  time  previous  to 
the  allotment  of  the  lands  thereof,  and  that 
selection  was  made  in  his  behalf  by  his 
brother,  Joel  Rush.  On  the  3d  day  of  May, 
1887,  Mary  Rush  and  John  Webster,  guard- 
ians of  the  minor  children  of  the  said  Joel 
Rush,  then  deceased,  executed  a  lease  of  the 
land  in  dispute  to  John  McKeegan  and  John 
BlenMron  for  the  period  of  Ave  years.  Rich- 
ard Rush,  it  should  be  observed,  was  at  the 
date  last  named  supposed  to  be  dead,  and 
said  lease  was  executed  by  the  guardians 
named  in  good  faith,  believing  that  the  title 
to  the  property  therein  described  was  In  the 
children  of  his  deceased  brother.  In  the 
year  1889  or  1890  the  said  Richard  returned 
to  the  reservation,  and  thereafter  collected 


from  the  defendants  McKeegan  and  Mc- 
ManuB,  wfio  had  succeeded  to  the  rights  of 
McKeegan  and  Blenkiron,  the  annual  rental 
for  the  premises  at  the  stipulated  rate  of 
$100  per  annum,  payable  May  1st  of  each 
year.  The  lessees  last  named  took  posses- 
sion upon  the  execution  of  the  lease  to  them 
in  1887,  which  possession  in  them  and  their 
successors  In  interest,  McKeegan  and  Mc- 
Manus,  continued  up  to  and  subsequent  to 
the  date  of  the  lease  from  La  Flesehe  to  the 
plaintiff.  The  argument  of  the  plaintiff  la 
directed  mainly  to  the  preposition  that  there 
was  no-  competent  proof  of  a  ratification  on 
the  part  of  Richard  Rush  of  the  onauthor- 
ized  lease  executed  in  behalf  of  the  children 
of  his  deceased  brother.  That  proposition 
may  be  conceded  without  an  examination  of 
the  evidence,  although  it  does  not  necessarily 
follow  therefrom  that  the  Judgment  com- 
plained of  is  wrong.  On  the  contrary,  it  is 
reasonably  certain  that  the  relation  of  the 
defendants  towards  Rush,  the  owner  of  the 
premises,  resulting  from  the  act  of  the  lat- 
ter in  accepting  the  annual  rental,  as  above 
stated,  was  that  of  tenants  from  year  to 
year,  which  could  be  terminated  only  In  the 
manner  prescribed  by  law,  and  is  a  sulHcient 
protection  to  them  in  this  action.  The  rela- 
tion of  landlord  and  tenant  does  not  neces- 
sarily depend  upon  an  express  agreement, 
but,  like  all  other  contract  relations,  may  be 
Implied  from  the  conduct  of  the  parties. 
And  it  may  be  asserted  as  a  rule  of  uni- 
versal appllcaHon  that  a  general  occapancy 
of  land  will  be  treated  as  a  tenancy  from 
year  to  year,  whenever  the  reserratlan  of 
rent  or  other  cipcnmstances  plainly  Indicate 
an  agreement  for  an  annual  holding.  Wood, 
Landl.  &  Ten.  p.  5,  and  cases  cited;  4  Kent, 
Comm.  114;  Jadcson  v.  Wilsey,  9  Johns.  267: 
Critchfleld  t.  Remaley,  21  Neb.  178,  31  N. 
W.  687.  As  a  matter  of  course  the  occupan- 
cy of  the  defendants  might,  upon  the  giving 
of  proper  notice,  have  been  terminated  on 
the  30th  day  of  April,  1891.  But,  instead  of 
any  st^s  being  taken  by  Rush  or  others 
claiming  under  him  towards  a  termination 
of  the  lease,  the  defendants  were  permitted 
to  hold  over  without  objections,  so  far  as  ap- 
pears from  this  record,  tmtil  the  hay  In  con- 
troversy was  ready  for  harvest  The  law 
from  the  facts  stated,  and  as  to  which  tliere 
is  no  dispute,  implies  an  agreement  for  the 
continuance  of  the  lease  for  the  year  ending 
April  30,  1892.  The  Judgment  Is  tbeiefore 
afffrmed.     Affirmed. 


STATE  ex  reL  DOWNING  v.  OREEN. 

(Supreme  Court  of  Nebraska.     May  6,  1896.) 

Tbhporibt  iNJUNOnoN  —  Rbstraikixo  Order  — 
Sdpersbdias— PiuorioB— CouHTT  Jcoea 

— JCKISDIOTIOIT. 

1.  The  provisions  of  section  677  et  acq.  of 
the  Code  of  Civil  Procedure,  providing  for  tlie 
execution  of  a  supersedeas  bond  upon  the  dis- 
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■olntion  of  a  tempoTar7  injnnctSon,  hare  no  ait- 
plication  to  a  mere  reBtrainins  order  granted 
to  preyent  the  commission  of  an  act  until  a 
hearing  can  be  had  npon  an  application  for  a 
temporat7  injunction. 

2.  A  county  judge  possesses  the  power  to 
allow  a  restraining  order  pending  a  hearing  of 
an  application  for  a  temporary  injunctional  or- 
der. 

3.  A  restraining  order  ceases  to  be  opera- 
tire  on  the  expiration  of  the  date  fixed  by  its 
terms. 

4.  An  order  granting  a  temporary  injunc- 
tion does  not  become  eSectiye  until  an  under- 
taking is  executed  by  the  party  applying  tor 
the  writ. 

5.  A  bond  given  to  secure  a  restraining  or- 
der will  not  give  effect  to  a  temporary  injunc- 
tion subsequently  allowed  in  the  same  case.  A 
new  bond  must  be  executed  on  the  granting 
of  the  latter  order. 

6l  Where  a  temporary  injunction  has  never 
been  operatiye,  owing  to  the  failure  to  give 
the  nnaertaking  required  by  statute,  the  giving 
of  a  supersedeas  bond,  upon  the  dismissal  of 
the  suit  1^  the  court,  would  not  give  the  order 
of  injunction  any  validity. 
(Syllabus  by  the  Court) 

Original  application  on  the  relation  of 
George  H.  I>0'wnlDg  against  William  Ii,  Green 
tor  mandamus.     Writ  denied 

Harston  &  Maraton,  for  relator.  B.  O.  Cal- 
kins and  W.  D.  Oldham,  for  respondent 

NOBVAL,  J.  This  Is  an  original  applica- 
tion for  a  writ  of  mandamus  to  compel  the  re- 
spondent as  Judge  of  the  Twelfth  judicial 
district,  to  fix  the  amount  of  supersedeas  bond 
to  be  given  by  the  relator  in  a  cause  lately  de- 
termined in  the  district  court  of  Buffalo  coun- 
ty, wherein  the  relator  was  pUuutiff,  and  A. 
F.  L.ewis  and  Mary  J.  Lewis  were  defendants. 
The  Liewlses,  on  and  prior  to  the  6th  day  of 
August,  were  engaged  in  the  laundry  business 
in  the  city  of  Kearney,  and  on  said  day  they 
sold  said  business  to  the  relator,  and  in  the 
contract  covenanted  and  agreed  not  to  en- 
gage therein  in  said  city  for  and  during  the 
ensuing  five  years.  Subsequently  the  Lewis- 
es, In  violation  of  the  terms  and  stipulations 
of  said  contract,  conducted  a  laundry  business 
in  the  city  of  Kearney,  and  thereupon  relator 
brought  this  action  in  the  district  court  to  en- 
join them  from  further  prosecuting  the  same. 
.\ppUcation  was  made  to  the  county  Judge  of 
Buffalo  county  for  a  temporary  injunction,  who 
"ordered  that  said  petition  stand  for  hear- 
ing before  the  district  court  In  and  for  said 
county  October  21,  1895,  at  nine  o'clock  a, 
m.,  and  that  in  the  meantimerthe  said  defend- 
ants, and  each  of  their  employes,  age&ts,  or 
attomeya,  be  restrained  from  engaging  In  and 
carrying  on  a  laundry  business  in  Kearney, 
Nebraska,  upon  the  plaintitTs  executing  an 
nodertaklng  t*  the  defendants  In  the  sum  of 
$o(X),  conditioned  as  required  by  law,  said 
undertaking  to  be  approved  by  the  clerk  of 
the  district  court  of  said  county."  Plaintiff 
on  tbe  same  day  filed  with  the  clerk  of  the 
distrt^  court  his  imdertaklng  In  accordance 
with  said  order  of  the  county  judge,  which 
bond  was  duly  approved  by  said  clerk.  No 
^4>aring  was  had  before  tbe  district  court. at 


the  time  set  by  the  coimty  Judge,  owing  to 
the  absence  from  the  county  of  Judge  Sin- 
clair, the  then  Judge  of  the  Twelfth  district 
On  October  25, 1895,  an  amended  petition  was 
filed  in  said  cause,  which  was  presented  to 
Judge  Sinclair,  who  Indorsed  thereon  the  fol- 
lowing order:  "Upon  reading  the  foregoing 
amended  i>etItion  of  tbe  plaintiff,  duly  veri- 
fied, it  is  hereby  ordered  that  an  order  of  this 
court  be  issued  by  the  clerk  thereof  enjoin- 
ing and  restraining  the  defendants,  and  each 
of  them,  their  agents,  employes,  and  attor- 
neys, as  prayed  In  said  amended  petition; 
and  it  is  further  ordered  that  the  bond  of  the 
plaintiff  heretofore  filed  In  said  cause  and 
approved  by  the  clerk  of  this  court  stand  In 
ail  respects  as  the  bond  securing  the  defend- 
ants from  all  damages  which  may  occur  to 
them  by  reason  of  .the  wrongful  issuing  of  the 
order  herein  directed.  Hector  AI.  Sinclair, 
Judge  of  12th  Judicial  DisL,  Neb."  On 
March  21,  1896,  application  was  made  to  the 
respondent,  the  present  Judge  of  the  district 
court  of  Buffalo  county,  for  a  temporary  in- 
junction, which  application  was  denied,  and 
the  action  was  dismissed  on  the  ground  that 
tbe  respondent  was  of  the  opinion  that  the 
contract  set  out  in  the  petition  was  In  viola- 
tion of  section  1,  c.  91a,  Comp.  St,  relating 
to  trusts.  Respondent  baring  refused  to  fix 
the  amount  of  a  supersedeas  bond,  thl.s  pro- 
ceeding was  brought  to  compel  hm  to  do  so. 
The  sole  question  presented  by  tbe  record 
for  consideration  Is  whether,  under  the  provi- 
sions of  section  077  et  seq.  of  the  Code  of 
Civil  Procedure,  the  relator  Is  entitled  to  give 
a  supersedeas  bond  to  stay  tbe  commission 
of  the  acts  sought  to  be  restrained  by  the 
said  suit  dismissed  by  the  respondent  i>ending 
a  review  of  said  cause  in  this  court  The 
fourth  subdivision  of  said  section  677  pro- 
vides that:  "When  tbe  Judgment,  decree  or 
final  order  dissolves  or  modifies  any  order  of 
injunction  *  *  *  the  supersedeas  bond  shall 
be  In  such  reasonable  sum  as  tbe  court,  or 
Judge  thereof  in  vacation  shall  prescribe,  con- 
ditioned," etc.;  "and  such  supersedeas  bond 
shall  stay  the  doing  of  the  act  or  acts  sought 
to  be  restrained  by  the  suit,  and  continue  such 
injimction  In  force,  until  the  case  is  heard 
and  finally  determined  in  the  supreme  court," 
etc.  By  this  section  authority  is  conferred 
for  the  giving  of  a  supersedeas  bond  when  an 
injimction  is  dissolved  by  a  final  order  or 
decree,  or  Is  modified.  Section  679  of  tbe 
Code  provides:  "That  in  case  of  the  dissolu- 
tion or  modification  by  any  court,  or  any 
Judge  at  chambers,  of  any  temporary  order  of 
injunction,  which  has  been  or  may  hereafter 
be  granted,  tbe  court  or  Judge,  so  dissolving 
or  modifying  said  order  of  injunction,  shall 
at  the  same  time  fix  a  reasonable  sum  as  the 
amount  of  a  supersedeas  bond,  which  the  per- 
son or  persons  applying  for  said  injunction 
may  give,  and  prevent  the  doing  of  the  act 
or  acts,  the  conunlssion  of  which  was,  or  may 
be  sought  v>  oe  restrained  by  the  Injunction 
so  dissolved  or  modified."     Section  680  deslg- 
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nates  the  time  within  which  sQch  supersedeas 
bond  Bhall  be  given,  the  number  of  sureties, 
the  officer  who  shall  prove  the  same,  and  the 
conditions  of  the  bond.  And  the  next  sec- 
tion provides  that  the  giving  of  such  bond 
continues  the  injunction  In  force  until  the 
cause  is  heard  and  finally  determined.  It 
will  be  observed  that  section  679  has  provid- 
ed for  a  supersedeas  bond  only  In  case  a  tem- 
porary order  of  injunction  is  dissolved  or 
modified.  There  is  no  authority  for  the  giv- 
ing of  such  R  bond  where  no  temporary  In- 
junction has  been  allowed.  In  other  words, 
that  the  statute  does  not  apply  to  mere  re- 
straining orders.  This  was  expressly  decid- 
ed in  State  v.  Wakeley,  28  Neb,  431,  44  N. 
W.  488.  In  the  opinion  in  that  case  It  was 
said:  "It  Is  very  clear  that  the  legislature 
never  Intended  to  give  the  force  and  effect 
to  a  restraining  order  which  attaches  to  an 
injunction  when  regularly  allowed.  It  sim- 
ply suspends  proceedings  until  an  opportuni- 
ty can  be  given  for  the  parties  to  be  heard, 
and,  uiMn  that  hearing  having  been  had,  and 
a  decision  rendered  upon  the  application,  the 
whole  force  of  the  restraining  order  ceases  by 
its  own  limitation.  Any  other  conclusion 
would  do  violence  to  the  Intention  of  the  leg- 
Udatore." 

It  remains  to  be  determined  whether  a 
temporaiy  injunctlonal  order,  or  one  that 
was  valid,  was  ever  allowed  In  the  case  of 
Downing  v.  Lewis.  Cleaily,  no  temporary 
injunction  was  granted  by  the  county  Judge. 
He  merely  Issued  an  order  restraining  the 
defendants  from  conducting  the  laundry 
business  until  the  application  for  a  tempo- 
rary injunction  could  be  heard  by  the  dis- 
trict court,  or  the  Judge  thereof,  and  fixed  a 
time  for  such  hearing.  No  such  hearing  was 
had  at  the  time  designated,  and  therefore 
the  restraining  order,  by  Its  own  limitation, 
ceased  to  have  any  binding  force  and  effect, 
and  could  not  be  revived  and  continued  in 
force  by  the  giving  of  a  supersedeas  bond. 

It  is  argued  that  a  county  Judge  has  no 
power  to  grant  a  restraining  order.  If  this 
were  true,  we  do  not  see  how  it  could  bene- 
fit the  relator,  since  the  order  granted  by  the 
county  Judge  does  not,  by  its  terms,  purport 
to  be  a  temporary  order  of  injunction.  If 
the  contention  of  the  relator  Is  well  founded, 
then  the  order  granted  by  the  county  Judge 
was  void  for  want  of  authority  to  make  It 
But  we  are  convinced  from  a  reading  of  the 
statute  that  a  county  Judge,  In  a  proper  case, 
may  Issoe  a  restraining  order  pending  a 
hearing  of  an  application  for  a  temporary 
Injunction.  By  section  252  of  the  Code  a 
temporaiy  injunction  may  be  granted  before 
Judgment  by  the  district  court,  or  any  Jud^e 
thereof,  or  In  the  absence  from  the  county 
of  said  Judges,  by  the  county  Judge.  Sec- 
tion 253  declares  that:  "If  the  court  or  Judge 
deem  it  proper  that  the  defendant,  or  any 
party  to  the  suit,  should  be  heard  before 
granting  the  Injimctlon,  it  may  direct  a  rea- 
sonable notice  to  be  given  to  such  party  to 


attend  for  such  ptni>ose  at  a  specified  Ume 
and  place,  and  may,  in  the  meantime,  re- 
strain such  party."    Section  254  reads  as  fol- 
lows:   "An  injunction  shall  not  be  granted 
against  a  party  who  has  answered,  unless 
npon  notice;    but  such  party  may   be  re- 
strained until  the  decision  of  the  application 
for  an  Injunction."    The  power  conferred  up- 
on county  Judges  by"  section  252  to  grant  tem- 
porary orders  of  injunction  clearly  Includes 
the   authority   to   allow   restraining   orders. 
The  greater  embraces  the  less.    If  there  was 
any  doubt  of  the  existence  of  such  power 
imder  said  section.  It  is  entirely  removed  by 
the  provisions  of  said  sections  253  and  254^ 
which  authorize  the  allowance  of  restrain- 
ing orders;   and  It  Is  obvious  that  said  sec- 
tions apply  to  county  Judges  as  well  as  to 
district  courts  and  the  Judges  thereof.    To 
hold  otherwise  would,  indeed,  be  a  narrow 
construction  of  the  statute,  and  manlfesOy 
opposed  to  the  intention  of  the  lawmal^ers. 
The   order  granted  by  Judge   Sinclair,  al- 
though purporting  to  be  a  temporary  injunc- 
tion, required  no  bond  to  be  given  by  the 
relator,  nor  was  one  in  fact  thereafter  exe- 
cuted.   This  order,  therefore,  never  went  In- 
to  effect,   and   had   no   validity   whatever. 
Such  Is  the  meaning  of  sections  255  and  253 
of  the  Code,  the  latter  of  which  declares 
that:     "An  injunction  binds  the  parry  from 
the  time  he  lias  notice  thereof,  and  the  un- 
dertaking required  by  the  applicant  therefor 
Is  executed."    Said  section  255  In  clear  and 
unequivocal  language  states  that  no  injunc- 
tion, unless  provided  by  special  statute,  shall 
operate  until  the  bond  required  by  said  sec- 
tion has  been  filed  and  approved.     It  is  no 
contempt  to  disregard  a  temporary  Injunc- 
tion where  no  bond  has  been  given  to  carry 
the  order  into  effect     Baker  v.  Melscb.  2!) 
Neb.  227,  45  N.  W.  685      Although  by  the 
order  allowed  by  Judge  Sinclair  the   bond 
given  under  the  restraining  order  was  or- 
dered to  stand  in  the  place  of  a  new  one, 
such  bond  did  not  and  could  not  have  the 
effect  to  give  any  validity  to  his  order.     Not 
only  Is  there  no  statute  which  authorizes  a 
court  or  Judge  to  make  an  order  dispensing 
with  the  giving  of  a  bond  In  granting  a  tem- 
porary injunction  in  such  a  case,  or  to  re- 
quire that  a  former  bond  shall  stand,  but. 
tf  the  requirements  of  the  leglslatore   moan 
anything,  or  are  to  be  observed  and  enforced, 
a  new  bond  should  have  been  required   of 
and  given  by  the  relator,  to  make  the  in- 
junction  eftectuaL     The  temporary   Injunc- 
tion allowed  by  Judge  Sinclair  having  never 
become  operative  by  reason  of  the  failure  to 
give   the  undertaking   required   by    statute. 
nothing  could  be  plainer  than  tbat    a   su- 
persedeas bond,  if  one  were  given,  coald  not 
give  the  order  any  validity.    The  purpose  of 
such  a  bond  Is  to  continue  In  force  a  tem- 
porary injunction  which  has  been  dissolved 
or  modified,  until  a  final  determination  of 
the  ease  in  the  trial  court  and  pending  a 
review  In  the  appellate  court  and  not  to  give 
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lUe  and  vitality  to  an  Injnnctloiial  order 
which  never  became  effective.  The  respond- 
ent properly  declined  to  fix  the  amount  of  a 
fcupoi-setleas  bend,  and  the  writ  la  denied. 
Writ  denied. 


COLUMBIA  NAT.  BANK  OF  LINCOLN  v. 
BICE  et  aL 

ISnpreme  Comt  et  Nebraska.     May  6,  1806.) 

PlKTXKHSHlP — ISDITIDTJAL  DEBTS— PAYMENT  WITH 
FlKM  AaSBTS — RATiriCATtON  BT  FiBM— 

EviDBNoa  —  Adhimions. 
L  One  member  of  a  partnership  haa  no  im- 
plied aotbority  to  dispose  of  property  of  the 
partnership    in   satisfaction    of  his   individual 
debt,  or  for  his  individnal  ben^t. 

2.  One  in  such  case  dealing  with  a  partner, 
IcDowing  that  he  is  receiving  partnership  prop- 
erty, and  that  its  proceeds  are  passing  to  the 
individual  use  of  the  partner,  is  charged  with 
notice  of  such  partner's  want  of  authority  in 
tiie  transaction. 

3.  The  declarations  of  the  partner  con- 
docting  the  transaction,  that  he  has  authority 
to  to  do,  are  insufficient  to  establish  such  au- 
thority or  create  an  estoppel  against  the  other 

Sirtners  in  favor  of  one  relying  on  anch  dec- 
irations. 

4.  In  order  to  constitute  a  ratification  of 
•a  unanthorixed  act,  the  act  relied  on  as  such 
ratification  ranat  be  performed  with  knowledge 
of  the  material  facts,  in  the  absence  of  circum- 
Etancea  creating  an  equitable  estoppeL 

5.  The  testimouy  on  another  trial  of  an  of- 
ficer of  a  corporation  with  relation  to  previous 
corporate  acts  cannot  be  proved  as  an  admis- 
sion binding  upon  the  corporation. 

6.  Certain  rulinga  on  the  admission  of  evi- 
dence, presenting  no  new  question  of  law,  ez- 
unined  and  sustained. 

(Sjllabua  by  the  Court) 

Error  to  district  court,  Lancaster  county; 
Tlbbets,  J'ndge. 

Action  by  the  GoInmUa  National  Bank  of 
Lincoln  against  H.  M.  Rice  &  Co.  There  was 
an  afili-mative  jndgment  for  defendants,  and 
plaintiff  brings  error.    AiBrmed. 

Atkinson  &  Doty,  for  plaintiff  in  error. 
Marquett,  Deweese  St  Hall,  toe  defendants  in 
error 


IRVINE,  C.  The  Columbia  National  Bank 
brought  this  snlt  against  H.  M.  Rice  &  Co.,  a 
co-partnership  composed  of  H.  M.  Rice  and 
the  State  Journal  Company,  a  corporation,  to 
recover  on  a  promissory  note  for  $150,  and 
upon  an  overdraft  of  $67.42.  The  defend- 
ants denied  the  aU^ations  of  the  petition, 
and  pleaded  a  counterclaim  of  $500,  as  a 
balance  due  on  account  of  the  sale  and  de- 
livery by  Rice  &  Oo.  to  the  bank  of  a  safe. 
The  reply  admitted  the  counterclaim,  but  al- 
leged payment  A  Jury  was  waived,  and 
the  case  tried  to  the  court,  which  found  for 
the  phUntifl  on  its  petition,  and  for  the  de- 
fendants <«  their  counterclaim,  and  render- 
ed Jadgm«it  in  favor  of  the  defendants  for 
tile  excess  af  tlie  ooimterdalm  over  the 
amount  claimed  in  the  petition.  There  was 
no  disrate  on  tlie  trial  as  to  the  validity  of 
plaintiff's   dalm.    The    whole    controversy 


concerns  the  counterclaim.  The  evidence 
discloses  that,  at  the  time  the  Colnmbia  Na- 
tional Bank  was  organized.  Rice,  acting  tor 
Rice  &  Co.,  sold  the  safe  in  question  to'  the 
bank  for  $1,200.  Rice  individually  subscrib- 
ed for  $500  of  stock  in  the  bank.  The  banlc 
paid  Rice  &  Co,  $700  in  cash,  or  its  equiva- 
lent, and  credited  the  remaining  $500  due 
upon  the  safe  to  Rice,  in  payment  of  his  sub- 
scription to  stock  in  the  bank.  It  is  by  this 
credit  that  the  bank  claims  to  have  dischar- 
ged the  balance  due  upon  the  safe. 

The  plaintiff  Invokes  the  rule  that  a  part- 
nership is  bound  by  the  acts  of  one  of  its 
partners  within  the  scope  of  the  partnership 
bnsiness.  But  counsel,  in  argument,  over^ 
look  the  qualification  indicated  by  the  latter 
part  of  the  rule,  which  is  a  feature  of  all  the 
cases  they  cite  In  support  of  their  position. 
It  was  not  within  the  scope,  or  the  apparent 
scope,  of  the  business  of  the  partnership,  to 
dispose  of  its  property  for  the  Individual 
benefit  of  Rice.  In  Norton  v.  Thatcher,  8 
Neb.  186,  it  was  held  that  a  partner  binds 
the  firm  necessarily  only  when  he  uses  the 
name  of  the  firm,  and  acts  within  the  scope 
of  his  authority.  In  Howell  v.  Machine  Co., 
12  Neb.  177.  10  N.  W.  700.  it  was  held  that 
one  partner  has  no  power  to  tAni  the  firm 
by  promissory  notes  given  In  renewal  of 
such  partner's  Individual  notes.  In  Levi  v. 
Latham.  15  Neb.  609,  19  N.  W.  460,  it  was 
held  that  a  partner  in  a  nontrading  partner- 
ship cannot  bind  Us  c<^)artDer  by  a  promis- 
sory note  in  the  firm  name,  unless  he  has 
express  authority  therefor,  or  the  giving  of 
such  note  was  necessary  to  the  carrytaig  on 
of  the  business,  or  was  usual  in  similar  part- 
nersldps.  and  in  such  case  the  burden  is  up- 
on the  party  suing  on  the  note  to  prove  au- 
thority; and  especially  was  the  firm  not 
bound  when  the  note  was  executed  for  the 
Individual  benefit  of  the  partner  maJdng  it 
In  Tolerton  &  Stetson  Co.  v.  McLain,  35  Neb. 
725,  53  N.  W.  667,  it  was  held  that  a  partner 
has  no  right  to  pledge  notes  owned  by  the 
partnership  for  the  payment  of  his  individ- 
ual debt.  In  Gady  v.  Bank.  46  Neb.  756,  65 
N.  W.  006,  the  rule  was  announced  arguendo, 
but  with  abundant  citations  of  airthorlties, 
that  a  partner  cannot,  without  the  consent 
of  his  co-partners,  apply  the  firm  property 
in  satisfaction  of  his  individual  liabilities; 
and  that  the  burden  Is  cast  upon  the  person 
receiving  the  property  to  prove  either  con- 
sent of  the  other  partners,  or  facts  creating 
an  equitable  estoppel.  The  case  is  so  plain 
on  principle  that  we  do  not  deem  it  neces- 
sary to  cite  any  foreign  cases.  Those  from  our 
own  state  already  cited  are  sutBclent  to  es- 
tablish the  principle.  The  evidence  in  this 
case  was  somewhat  contUcting,  but  certain- 
ly sufficient  to  sustain  the  finding  that  Rice 
either  disposed  of  the  safe  in  settiement  of 
his  private  subscription  to  stock  in  the  bank, 
or  else  that,  having  sold  the  safe  to  the 
bank,  he  undertook  to  have  the  debt  owing 
therefor  applied  la  satisfaction  of  liis  snb- 
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Bcriptlon  to  the  stock;  that  tbla  was  done 
without  the  consent  or  knowledge  of  the 
other  partner;  and  that  the  bank  was  aware 
that  the  subscription  to  the  stock  was  that 
of  Rice  individually,  and  not  of  the  firm. 
Under  these  circunistancea,  it  was  charged 
with  notice  of  his  want  of  authority. 

Tliere  was  evidence  tending  to  show  that 
Rice  had  represented  to  the  bank  that  be 
had  authority  to  so  use  the  firm  property. 
But  the  authority  of  a  partner  to  act  on  be- 
half of  the  firm  is  based  upon  the  general 
principles  regulating  the  authority  of  agents; 
and  it  is  a  primary  principle  that  the  au- 
thority of  an  agent  cannot  be  proved  by  the 
declarations  of  the  agent  himself.  So  that 
Rice's  declarations  on  this  behalf  did  not 
bind  the  firm.  The  bonk  dealt  with  him  at 
its  peril.  StoU  V.  Sheldon,  13  Neb.  207,  18 
N.  W.  201;  Nostrum  y.  Halllday,  39  Neb.  828, 
58  N.  W.  429;  Burke  v.  Frye,  44  Neb.  223,  62 
N.  W.  476;  BichardBon  &  Boynton  Co.  ▼. 
School  Dlst  No.  11  ©f  Nuckolls  Co.,  45  Neb. 
777,  64  N.  W.  218.  Nor  does  the  rule  that, 
where  one  of  two  innocent  parties  must  suf- 
fer, the  one  who  lias  placed  the  wrongdoer 
in  position  to  work  the  injury  must  sustain 
the  loss,  apply  to  this  case.  That  rule  ap- 
plies where  the  act  was  within  the  apparent 
authority  of  the  agent  Bank  v.  Thomas,  46 
Neb.  861,  65  N.  W.  885.  Here  the  act  was 
not  within  the  agent's  apparent  authority. 

It  is  contended  that  the  evidence  shows 
that  the  State  Journal  Company  ratified  the 
act  of  Rice,  by  making  a  claim  to  the  stock. 
But  the  evidence  In  that  re8x>ect  tends  to 
show  that  this  was  merely  by  serving  a  no- 
tice upon  the  bank  that  the  State  Journal 
Company  claimed  an  Interest  In  the  stock. 
This  notice  was  served  after  Rice  had  ab- 
sconded, greatly  in  debt  to  the  partnership; 
and  its  object  was  merely  to  keep  such 
property  of  Rice  as  could  be  ascertained 
within  reach.  It  was  served  before  the 
State  Journal  Company  had  any  notice  that 
the  stock  had  been  issued  in  part  payment 
for  the  safe.  A  ratification,  to  be  efTectual, 
must  be  made  with  knowledge  of  the  facts; 
and  therefore  the  evidence  sustains  the  find- 
ing In  favor  of  the  defendants  In  that  respect 

Several  assignments  relate  to  rulings  on 
the  evidence.  A  witness  was  asked,  refer- 
ring to  Mr.  Hathaway,  the  treasurer  and 
general  manager  of  the  State  Journal  Com- 
pany: "I  will  ask  you  if  yon  heard  him  tes- 
tify in  regard  to  this  stock,  and,  if  so,  what 
he  said  in  regard  to  it.  as  to  whether  the 
State  Journal  Company  had  any  interest  in 
the  stock  or  not."  An  objection  to  this  ques- 
tion was  sustained.  The  question  referred 
to  testimony  given  by  Hathaway  on  the 
trial  of  this  case  in  the  county  court.  The 
ruling  of  the  district  court  excluding  the  tes- 
timony was  right  The  State  Journal  Com- 
pany was  a  corxKtration,  and  was  not  bound 
by  the  admissions  of  its  officers,  unless  they 
had  been  authorized  to  make  such  admis- 
sions, or  unless  the  admissions  were  comi>e- 


tent  as  a  part  of  the  res  gestse,  or  nnletn  the 
admissions  were  In  issue  between  the  partie*. 
Mor.  Priv.  Corp.  i  540a.  Hatbaway's  testi- 
mony in  the  county  court  was  not  a  part  of 
the  res  gestse,  nor  did  it  fall  within  the  other 
classes  of  admissible  statements.  Nor  was 
it  admissible  for  the  purpose  of  impeaching 
Hathaway,  because  no  foondation  had  been 
laid  for  such  proof  on  his  cross-examination. 

An  objection  to  a  question  put  to  Hatha- 
way was  sustained  as  not  being  proper 
cross-examination.  Bat,  during  the  further 
progress  of  the  case,  the  plaintiff  was  per- 
mitted to  aBk  substantially  the  same  gue»- 
tion  of  the  same  witness,  and  it  was  an- 
swered. If,  therefore,  the  sustaining  of  this 
objection  was  erroneous,  the  error  was  cured. 

When  Rice  was  on  the  stand  as  a  witness 
for  the  plaintiff,  he  was  asked  whether  or 
not,  at  the  time  he  gave  the  receipt  to  the 
bank  for  the  balance  due  on  the  account,  he 
had  authority  to  sign  the  name  of  Rice  &  Oo. 
thereto.  An  objection  to  this  question  was 
sustained.  Perhaps  it  would  not  have  been 
«Tor  to  have  overruled  the  objection.  But 
Rice's  authority  was  to  be  proved  by  facts, 
and  not  by  his  conclusion  as  to  what  fai.s 
authority  was.  Therefore,  the  court  did  not 
err  in  sustaining  the  objection  to  the  ques- 
tion in  the  form  in  which  it  was  put 

The  following  question  was  asked  Rice: 
"Do  you  know  whether  or  not,  on  the  books 
of  H.  M.  Rice  &  Co.  In  account  with  the  Co- 
lumbia National  Bank,  it  showed  an  item  of 
stock  of  $5007  If  so,  state  what  you  know 
about  it"  An  objection  to  this  question  was 
properly  sustained.  It  is,  perhaps,  true,  as 
plaintiff  contends,  that,  as  pr^minary  to 
the  offer  of  the  books.  It  might  be  shown  in 
a  general  way  whether  they  contained  an 
item  with  reference  to  the  transaction.  But 
the  latter  part  ot  the  question  plainly  called 
for  the  contents  of  the  books  on  that  subject: 
and  it  was  therefore  not  the  best  evidence. 
An  answer  to  a  question  the  court  refused 
to  strike  out  as  not  responsive.  This  was 
not  error  in  a  case  tried  without  the  Inter- 
vention of  a  jury.    Judgment  affirmed. 


FAIRFIELD  v.  KERNS  et  ux. 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 
Review  o\  Appeai.— Sdpfioibjict  op  Evidexce. 

1.  Errors  in  respect  to  giving  instructions 
must  be  assigned  separately,  and,  if  assigned 
in  groups,  will  be  considered  no  further  than 
to  ascertain  that  one  of  the  instructions  com- 
plained of  was  properly  given. 

2.  Where  there  is  sufiicient  evidence  to  sus- 
tain a  verdict  it  will  not  be  set  aside,  notwith- 
standing the  court  might  have  found  different- 
ly from  the  jury,  upon  the  testimony. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Oass  county;  Chap- 
man, Judge. 

Action  by  Sarah  J.  Fairfldd  against  An- 
drew Kerns  and  wife.    Judgment  for  de- 
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fendants,  aad  plaintiff  brings  error, 
fled. 


Modl- 


C.  S.  Polk  and  Beeaon  &  Boot,  for  plaintiff 
in  error.  Matthew  Goring,  for  defendants 
in  error. 

HARRISON,  J.  In  tbe  petiUon  in  this 
acMon  it  was  alleged,  in  sabstance,  that  on 
or  about  the  1st  day  of  May,  1886,  the 
plaintiff  leased  to  defendants  certain  prop- 
erty situated  in  an  addition  to  the  city  of 
Plattsmouth,  for  the  term  of  one  year,  at  a 
rental  of  $20  per  month,  payable  monthly  in 
advance,  and  on  tbe  14th  of  the  month  men- 
tioned the  defendants  took  possession  of  the 
premises,  and  continued  in  possession  until 
May  14,  1887,  at  which  time  the  property 
was  again  leased  to  them  for  a  year,  at  an 
agreed  monthly  consideration  of  $1S,  payable 
for  each  month  of  the  term  in  advance; 
tliat  their  possession  under  the  agreement 
last  stated  continued  until  Aprtt  14,  1888; 
that  payments  were  made  of  rent  moneys  In 
the  sum  of  $320.20;  tliat  there  was  a  bal- 
ance due  plaintiff  of  $84.80;  that,  by  reason 
of  the  negligence  and  carelessness  of  de- 
fendants whUe  living  in  said  bouse  and  on 
the  premises,  th^  I)ecame  dirty  and  out  of 
repair,  and  the  plaintiff  was  obliged  to 
spend  the  sum  of  $15  for  cleansing  and  re- 
pairing them  after  defendants  had  left  them. 
The  plaintiff  prayed  judgment  for  the  sum 
of  $89.80  and  interest.  Defendants,  for  an- 
swer, denied  each  and  every  allegation  of  the 
petition,  except  such  as  were  specifically  ad- 
mitted. The  defendant  Mary  Kerns  denied 
an  Indebtedness  to  plaintiff,  and  pleaded  that 
at  the  time  of  the  making  of  the  contract  of 
lease  she  was  the  wife  of  Andrew  Kerns,  and 
the  contract  had  no  reference  to  her  separate 
property,  trade,  or  business.  It  was  fur- 
ther ideaded  in  the  answer  as  follows: 
"That  the  defendant,  further  answering, 
states  that  he  has  paid  the  plaintiff  all  sums 
of  money  due  her,  and  that  he  sx>eclflcally 
denies  that  he  agreed  to  pay  the  plaintiff  the 
sum  of  $20  per  month  for  the  rent  of  the 
premises,  or  that  he  agreed  to  pay  $15  per 
month  therefor,  except  a  portion  of  the  time, 
and  that  he  has  paid  said  plaintiff  all  sums 
due  her  under  and  by  virtue  of  said  contract. 
Defendant  admits  that  he  occupied  said 
premises  during  the  time  stated  In  said  pe- 
tition, and  that  he  paid  her  the  sum  of  $320; 
denies  that  said  premises  were  injured  by 
the  ne^gence  of  defendant,  but  that  he  nec- 
essarily expended  the  stun  of  $^  for  the 
repair  of  said  premises.  Defendant,  for  a 
counterdalm,  alleges  and  avers  that,  at  her 
special  instance  and  request,  he  boarded  said 
plaintiff  for  a  period  of  about  thirteen  weeks, 
and  tbat  said  board  was  reasonably  worth 
the  sum  of  $89,  no  portion  of  which  sum 
has  ever  been  paid,  although  requested;  that 
there  is  now  due  defendant  Andrew  Kerns, 
from  the  plaintiff,  the  sum  of  $25  for  re- 
pairs xqion  said  premises,  and  $39  for  board. 


Wherefore  defendant  demands  judgment 
against  the  plaintiff  for  the  sum  of  $64,  with 
Interest  from  May  14,  1887,  besides  costs  of 
suit"  The  reply  was  a  general  denial  of  all 
new  matter  contained  in  the  answer.  There 
was  a  trial  of  the  issues  betote  the  judge 
and  a  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  in  the  sum 
of  $2.20,  to  review  which  the  plaintiff  has 
prosecuted  error  proceedings  to  this  court 

Some  objections  are  urged  in  the  argu- 
ment to  certain  of  the  instructions  to  tbe 
jury.  The  assignment  of  error  in  respect 
to  the  action  of  the  judge  in  giving  the  in- 
structions was  In  the  following  language: 
"The  court  erred  in  giving  paragraphs  1,  2, 
8,  4,  5,  6,  7,  8.  and  9  of  the  instructions  giv- 
en by  the  court  on  his  own  motion."  In- 
struction numbered  8  was  unobjectionable, 
and,  this  being  determined,  according  to  the 
well-estaUl9hed  rule  of  this  court  this  a»- 
signment  of  error  will  not  be  further  exam- 
ined or  considered.  Errors  as  to  giving  In- 
structions should  be  separately  assigned, 
and.  If  assigned  in  a  group,  wUl  be  exam- 
ined no  further  than  ie  necessary  to  ascer- 
tain that  the  action  as  to  any  one  of  such  In- 
structions was  proper.  Kaufmann  v.  Ooop- 
er,  46  Neb.  644,  65  N.  W.  796;  Grossman  v. 
State,  46  Neb.  22,  64  N.  W.  354. 

The  evidence  on  the  part  of  the  plaintiff 
was  mainly  directed  towards  establishing 
that  the  amount  of  rent  to  be  paid  by  the 
defendants  during  tbe  first  year  was  the 
sum  of  $20  per  month,  and  for  the  second, 
$15  per  month,  while,  on  the  other  hand,  the 
defendants  sought  to  show  that  it  was  $15 
per  month  during  the  first,  and  $12  per 
month  during  the  second,  year.  We  might 
possibly  not  agrree  with  the  jury,  upon  the 
evidence  presented  to  us  In  the  record;  but 
it  was  conflicting,  and  there  was  sufficient 
evidence  to  sustain  the  verdict  rendered,  and 
it  wDl  not  be  set  aside.  CJonverse  v.  Mey- 
er, 14  Neb.  190,  16  N.  W.  340;  Hough  v. 
Stover,  46  Neb.  588,  65  N.  W.  189.  From  an 
Investigation  of  all  the  evidence,  we  con- 
clude that  the  jury  must  have  rejected  the 
evidence  as  to  all  of  the  controverted  ques- 
tions, except  the  ones  we  have  before  indi- 
cated as  being  the  ones  mainly  litigated,  and 
not  allowed  the  plaintiff  anything  on  the 
claim  for  repairs,  etc,  of  the  defendants  on 
the  claims  for  boarding  plaintiff  and  repair- 
ing the  premises;  and  the  amoimt  for  which 
they  returned  a  verdict  In  favor  of  defend- 
ants would  necessarily  be  a  sum  of  over- 
payment of  the  real  amount  due  of  the  rent 
for  the  whole  time  the  defendants  occupied 
the  premises  belonging  to  plaintiff.  And  if 
this  be  true,  as  we  conclude,  then  it  must  be 
further  said  that,  to  the  extent  any  such 
recovery  was  granted,  it  was  erroneous,  as 
there  was  no  allegation  or  claim  in  the  de- 
fendants' answer  of  or  for  any  amount  of 
money  as  overpaid  on  the  rent  The  defend- 
ants may,  within  30  days,  file  a  remittitur 
of  the  sum  of  $2.20;  and  if  they  do  so  the 

Digitized  by  VjOOQlC 


163 


67  NORTHWESTEEN  REPORTER. 


(Nek 


judgment  In  their  favor  may  be  affirmed,  and 
If  not  the  judgment  will  be  reversed,  and 
cause  remanded  to  the  district  court  for  fur- 
ther proceedings.    Judgment  accordingly. 


BROWN  T.  ULRICH  et  aL 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 
CoKiRACTS  —  Tike  or  PKaroRMiitCE —  Waitbb  — 

SPKCIFIC    PSiiFOUMANCE. 

L  Partiea  to  a  contract  for  the  sale  of  land 
mar  make  time  of  its  essence,  by  a  distinct  pro* 
vition  to  t^t  effect  in  the  contract;  and  where 
the7  have  done  so  a  court  of  equity  will  refUM 
to  enforce  specific  performance  in  favor  of  a 
party  who  has  been  in  default,  unless  strict 
performance  has  been  waived.  Morgan  v.  Ber- 
gen, 3  Neb.  209,  followed. 

2.  A  contract  for  the  sale  of  land  provided 
that  payment  should  be  made  by  a  certain  time, 
and  that  time  was  of  the  essence  of  the  con- 
tract. Subse^neotly  a  further  contract  was 
made,  reconiEiac  tiie  first  aa  abrogated,  and 
providing  that  a  conveyance  would  be  made 
upon  payment  of  the  purchase  money,  together 
with  certain  IndMiMident  indebtedness  by  the 
vendee  to  the  vendor,  on  or  before  a  certain  oth- 
er date.  Time  was  also  made  of  the  essence  of 
tbis  contract  The  purchase  money  not  having 
beea  tendered  by  the  time  fixed,  held,  that 
eqni^  would  not  re<|uire  a  conveyance. 

3.  The  fact  that  the  vendor  bad  instltnted 
an  action  to  recover  the  other  indebtedness  re- 
ferred to  in  the  second  contract  did  not  cousti- 
tnte  a  waiver  of  strict  performance,  the  action 
not  being  for  any  portion  of  the  purchase  mon* 
ey  of  the  land. 

(Syllabus  by  the  Court.) 

Appeal  from  district  coort,  Hainllt<»i  county; 
Bates,  Judge. 

Action  by  S.  8.  Browo  against  Valentine 
Ulrlch  and  others.  From  a  judgment  for  de- 
fendants, plaintUC  appeals.    AfBrmed. 

Halner  &  Smith,  for  appellant  W.  H. 
Thompson  and  A.  W.  Agee,  for  appellees. 

IRVINE,  C.  This  was  an  action  by  S.  8. 
Brown,  as  the  vendee  under  a  contract  for 
the  sale  of  land,  to  enforce  the  specific  per- 
formance of  the  contract  The  defendants 
are  Valentine  TJlrlch  and  wife,  Charles  BL 
Ulrlch,  and  H.  S.  Brown.  The  petition  al- 
leges that  Charles  E.  Ulrlch  was,  April  2, 
1886,  the  owner  of  the  land  in  controversy, 
and  on  that  day  he  entered  Into  a  contract  in 
writing  with  the  plaintiff  and  H.  S.  Brown, 
In  the  name  of  BL  8.  Brown  alone,  whereby 
he  sold  and  agreed  to  convey  the  land  to  the 
pktlntifT  and  EL  S.  Brown  for  the  sum  of  $4,- 
800,  with  interest  at  8  per  cent,  payable  an- 
nually, and  the  principal  to  be  paid  six  years 
from  the  date  of  the  contract;  that  H.  S. 
Brown  took  possession,  and  reduced  the  land 
to  a  good  state  of  cultivation,  thereby  greatiy 
Improving  K;  that  on  October  15, 1887,  Charles 
Ulrlch  and  wife,  by  deed  of  quitclaim,  con- 
veyed to  Valentine  Ulrlch,  the  latter  having 
full  notice  of  plalutBT's  rights;  that  the  plain- 
tiff had  paid  on  the  contract  $1,100,  and  that 
H.  S.  Brown  had  transferred  by  parol,  to  the 
ptalntlir,  all  his  right  to  the  land;  that  Val- 
entine Ulrlch  had  forcibly  taken  possession 


of  the  land,  and  had  been  la  receipt  of  the 
rents  and  profits  thereof ;  that  the  plaintiff  bad 
tendered  the  ijamainder  of  the  purchase  mon- 
ey to  Valentine  Ulricb,  who  had  refused  to  ac- 
cept it  and  to  mako  a  conveyance.  H.  S. 
Brown  dlBclaimed.  The  Ulricha,  by  a  joint 
answer,  admitted  having  mode  a  contract  of 
sale  to  H.  S.  Brown,  but  denied  that  there 
was  any  contraot  with  the  plaintiff,  and  de- 
nied that  Valentine  Ulrlch  had  any  knowl- 
edge that  plaintiff  claimed  any  interest  in 
the  land,  and  denied  the  alleged  payment 
They  further  averred  that  on  the  23d  of  Sep- 
tember, 1891,  there  was  a  full  settlement  be- 
tween Valentine  Ulricb  and  H.  S.  Brown  of 
this  and  other  matters,  wherein  the  contract 
of  sale  was  recognized  as  having  terminated, 
but  a  new  contract  made,  providing  that  If  H. 
S.  Brown  should  pay  the  purchase  money  orig- 
inally agreod  upon,  with  Interest,  together 
with  certain  other  Indebtedness,  by  November 
1,  1892,  then  Ulrlch  would  convey  the  land  to 
him,  or  to  such  pers<m  as  he  might  designate, 
and  that  Brown  had  failed  to  bo  pay.  For 
reply,  the  plaintiff  denied  the  nttirmative  al- 
legations of  the  answer,  and  alleged  that 
Valentine  Ulrlch  bad  beg^un  an  action  against 
the  plaintiff  to  recover  the  other  lud^>teduess 
referred  to  In  the  second  contract  The  coort 
found  generally  for  the  defendants,  and  dis- 
missed the  case.    The  plaintiff  appeala. 

By  the  express  terms  of  the  contract  sued 
on,  time  was  made  of  its  essenca  The  lan- 
guage is:  "It  Is  expressly  understood  and 
agreed  by  and  between  the  parties  hereto 
that  time  Is  of  the  essence  of  this  contract 
and  that  in  the  event  ot  the  nonpayment  of 
said  sum  of  money,  or  any  part  thereof,  or 
the  interest  thereon,  at  the  time  or  times  here- 
in named  for  its  payment,  that  then  the  said 
Charles  E.  Ulrlch  is  absolutely  discharged,  at 
law  and  In  equity,  from  any  and  all  lia- 
bilities to  make  and  execute  such  deed."  By 
the  terms  of  the  contract  the  whole  purchase 
money  was  due  April  2,  1892.  No  tender  was 
made  until  December,  1892.  In  Morgan  v. 
Bergen,  3  Neb.  209,— -the  question  being  di- 
rectiy  Involved,— the  court  said:  "The  par- 
ties may  make  time  the  essence  of  the  con- 
tract, so  that  if  there  be  a  defauH  at  the  day, 
without  any  just  excuse,  and  without  any 
waiver  afterwards,  the  court  will  not  inter- 
fere to  help  the  party  In  default"  In  Langan 
v.  Thummel,  24  Neb.  265,  33  N.  W.  782,  U»e 
coBrt  said  that  time  is  of  the  essence  of  the 
contract  where  the  nature  of  the  contract  it- 
self, the  property  and  rights  In  which  it  is 
Intended  to  operate,  the  length  of  time  in 
which  it  has  to  run  by  Its  own  terms,  or  the 
circumstances  connected  therewith,  require 
that,  in  order  to  be  jost  and  equitable  be- 
tween the  parties,  it  must  be  fulfilled  prompt- 
ly on  its  terms,  and  also  "where,  from  the 
terms  of  the  contract  itself,  the  partiea  agree 
that  time  shall  be  of  the  essence  of  the  con- 
tract, either  la  express  words,  or  language 
equivalent,  clearly  indicating  that  it  was  so 
Intended  by  the  party  to  be  charged  there- 
Digitized  by  VjOOQIC 


Neb.) 


DREXEL  V.  BICHABDS. 


169 


with."     And  in  tbat  case  Ballioad  C!o.   v. 
Brickley,  21  Kan.  215,  was  cited  with  aw>rov- 
al,  where  it  was  said  tliat  "in  equity,  as  well  as 
at  law,  wherever  it  clearly  appears  to  be  the 
intendou  of  the  partieB  that  time  should  be 
of  the  essence  of  the  contract,  that  essential 
featnre  wiU  be  upheld."     It  is  true  that  in 
T^^ngyw  V.  Thummel  the  court  held  that  the 
particular  WMds  in  the  contract  under  con- 
sideration did  not  make  time  of  its  essence. 
But  the  rule  that  a  distinct  provision  to  that 
effect  controlled  the  court  was  distinctly  re- 
affirmed.    In  Patterson  v.  Murphy,  41  Neb. 
818.  60  N.  W.  1.  it  was  held  that  a  party 
whose  cause  of  action  is  founded  upon  a 
written  contract  Is  UmHed  as  to  Ills  rights  by 
the  terms  of  such  contract,  and  a  recovery 
contrary   thereto   cannot   be   sustained.     In 
that  case  there  was  a  contract  for  the  sale  of 
land,  which  provided  that  time  should  be  of 
its  essence,  and  that,  In  case  the  vendee  failed 
to  make  any  payment  punctually,  the  contract 
ndeht  he  declared  void,  without  any  compen- 
sation for  money  paid  or  improvemeats  made. 
The  vendee  failed  to  complete  the  payments, 
and.  the  contract  having  been  rescinded  for 
that  reason.  It  was  held  that  he  could  not  re- 
cover back  the  money  he  had  already  inid. 
We  are  aware  that  In  Merriam  v.  Goodlett, 
36  Neb.  3S1,  54  N.  W.  686,  specific  perform- 
ance was  decreed  where  there  had  been  a  de- 
fault of  payment,  although  the  contract  ex- 
pressly provided  that  time  should  be  of  Its 
ess^ice;    and   It   was   intimated   that,   not- 
withstanding that  provision,  time  would  not 
be   considared   ess^itlal   where   the   circum- 
stances of  the  transaction  did  not  make  it 
mat^iaL    We  think,  in  using  this  language, 
Cliief  Justice  Maxwell  must  have  overlooked 
the  case  of  Langan  v,  Thummel,  in  which  he 
concurred,  as  well  as  that  of  Morgan  v.  Ber- 
gen, In  which  he  wrote  the  opinion.     The 
question  was  really  not  necessary  to  the  de- 
cision In  Merriam  v.  Ooofllett,  because  there 
liad  been  a  waiver  of  the  condition,  and  the 
court  so  held.    Alt  any  rate,  we  think  that  It 
is  eateUisbed,  and  rightly  established,  that 
the  parties  are  bound  fay  the  terms  of  their 
contract    The  court  cannot  make  and  enforce 
for  them  another  contract  in  conflict  with  that 
which  tbey  have  made  tor  themselves;   and, 
where  they  distinctly  and  dearly  stipulate 
tliat  time  is  essential,  the  court  cannot  dlsre- 
isard  that  provision  and  enforce  the  rest  of 
the  contract    So  far  as  Merriam  v.  Goodlett 
Is  in  conflict  with  these  views,  it  is  overruled. 
The  original  contract  was  therefore  forfeited, 
or  at  least  the  vendee's  right  to  enforce  it 
was  lost  by  his  failure  to  pay  or  tender  the 
purchase  money  within  the  time  stipulated. 
We  cannot  find  tbat  there  was  any  waiver  of 
this  requirement    It  is  true  tliat  by  the  con- 
tract of  September  23,  1891,  it  was  provided 
that  a  deed  would  be  executed  on  the  payment 
of  the  money,  together  with  certain  other  in- 
debtedness to  nirich  from  the  two  Browns, 
oo  or  before  November  1,  188Z    But  this  con- 
tract also  provided  that  time  should  be  of  the 


eeseneel  and  its  langua|i:e  was  even  more 
specific  and  direct  in  this  respect  than  the 
original  contract  The  plaintiff  cannot  treat 
this  second  contract  as  a  waiver  of  liie  terms 
of  the  first,  without  accepting  it  in  its  en- 
tirety; and,  tf  it  be  so  accepted,  the  right  to 
enforce  it  was  also  lost  by  failure  to  eomply 
with  the  terms  of  payment  Nor  did  the  in- 
stitution of  the  action  pleaded  in  the  reply 
operate  as  a  waiver.  The  money  sued  for  in 
that  action  was  not  the  purchase  price  of  the 
land,  but  certain  other  and  Independent  in- 
debtedness, the  payment  of  which  by  Novem- 
ber 1,  1892,  had  been  made  one  of  the  condi- 
tions of  the  secend  contract  to  convey.  It 
was  an  existing  debt,  and  Ulricfa  had  a  right 
to  proceed  to  its  c(rileetion  after  default  in 
payment  He  was  not  re<|ulred  to  rellnquisb 
that  debt  in  order  to  avoid  the  contract  to  con- 
vey. 

The  record  presents  several  other  interesting 
questions,  but  the  dedaton  of  those  already 
mentioned  requires  an  affirmance  of  the  de- 
cree at  the  district  court,  and  It  is  unneces- 
sary to  consider  tlie  others.  Judgment  affirm- 
ed. 


DREXBL  et  aL  V.  RIGHABDS  et  aL 
(Supreme  Court  of  Nebraska.     May  S,  1898.) 
HscHANics'  Liens — Rights  or  Sdboontbaoiob — 

PEHrBOTIOlf  0»  LlSN. 

1.  The  right  to  a  lien  secured  by  the  pro- 
visionB  of  section  i,  art  1,  c.  54,  Comp.  St., 
does  not  depend  upon  the  terms  of  the  contract 
between  the  owner  of  tire  building  and  the  orig- 
inal contractor,  but  upon  the  gronnd  that  the 
subcontractor  furnished  material  or  performed 
labor  in  the  erection  of  the  building,  and  that 
he  has  complied  with  the  requirements  of  said 
section. 

2.  To  entitle  a  subcontractor  to  a  lien,  be 
must  file  in  the  office  of  the  county  clerk,  within 
60  days  from  the  date  of  the  last  item  of  ma- 
terial furnished  or  labor  performed,  the  sworn 
statement  required  by  said  section  2. 

3.  Evidence  examined,  and  Aeld  to  sustain 
the  decree  of  the  district  court  refusing  plaiu- 
tlfCs  a  lien. 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  Fred  Drexell  and  others,  partners 
as  Drexell  &  Foil,  against  James  Richards 
and  others,  partners  as  Richards  &  Oo.,  and 
others.  From  a  decree  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

B.  O.  Burbank,  for  appellants.  Calkins  & 
Pratt  and  Kennedy,  Gilbert  &  Anderson,  for 
appellees. 

NORVAIi,  J.  This  was  a  suit  in  equity  by 
plaintiffs,  as  subcontractors,  to  fcureclose  a  me* 
chauic's  lien.  From  a  decree  refusing  a  lien, 
plaintiffs  appeal.  The  defendants  B.  L. 
Downing  and  J.  J.  Bartlett,  in  August  1880c 
entered  into  u  contract  with  the  firm  of  Rich- 
ards &  Co.,  whereby  the  latter  agreed  to  fur- 
nish all  the  material  and  perform  aU  the  la- 
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I>or  and  erect  for  Downing  &  Bartlett  a  bilck 
and  stone  business  block  In  the  city  of  Kear- 
ney, for  the  agreed  sum  of  $22,000.  Rich- 
ards &  Co.  thereupon  sublet  the  cut  stone 
and  the  stone  work  to  plaintiffs,  Drexell  & 
Foil,  for  the  stipulated  price  of  $5,010.  Their 
contract  called  for  the  carving  of  a  certain 
granite  column  furnished  and  set  by  the  snb- 
-contractors  in  the  building.  Plaintiffs  com- 
pleted their  work  according  to  plans  and 
specifications,  excepting  said  earring,  which 
was  never  dcme;  and  on  A-pM  30,  1891,  more 
than  60  dajrs  after  the  famishing  of  the  last 
Item  of  materials  and  the  performing  of  the 
last  labor,  plaintiffs  filed  an  itemized  account 
of  said  work  and  labor,  duly  verified,  with 
the  county  cleik  of  Buffalo  county,  claiming 
a  mechanic's  Hen  upon  the  premises  and 
building  thereon  erected  for  the  full  contract 
price. 

The  court  found  upon  the  issues  presented 
by  the  pleadings  as  follows:  "(1)  That  the 
plaintiffs,  Drexell  &  Foil,  did  not  furnish  the 
stone  in  the  rough  for  the  building  in  ques- 
tion, that  being  furnished  by  the  Kearney 
Stone  WorlcB  to  Richards  &  Co.,  Drexell  & 
Foil  only  cutting  the  same.  (2)  That  cutting 
the  holes  for  putting  up  the  shields  and  other 
Iron  work  was  no  i>art  of  plaintiffs'  contract, 
and  that  they  did  not  in  fact  do  or  perform 
the  same.  (3)  That  the  plaintiffs  did  offer  to 
carve  the  granite  column  on  the  23d  day  of 
April,  1801,  and  that  it  had  been  agreed  be- 
tween the  owners  and  principal  contractors  in 
the  month  of  February,  1891,  that  this  carving 
was  to  be  dispensed  with;  the  plaintiffs  had 
completed  their  work  in  November  or  Decem- 
ber, 1890,  and  had  atiandoned  any  further  ex- 
ecution of  the  same;  and  that  the  offer  to 
carve  the  column  made  in  April  was  made  aft- 
er the  building  was  turned  over  to  the  owners, 
«nd  was  occupied  by  their  tenants;  and  that 
said  offer  was  not  made  in  good  faith  as  a  con- 
tinuation of  the  original  contract,  or  as  a  part 
of  it,  but  was  made  after  abandoning  their 
woilt,  for  the  sole  and  only  purpose  of  reviving 
their  right  to  a  lien.  (4)  That  said  lien  was 
not  filed  in  the  time  required  by  law,  and  was 
And  is  void,  and  the  defoidants  Downing  and 
Bartlett  are  entitled  to  a  decree  canceling  the 
same." 

It  is  argued  that  the  first  of  the  above  find- 
ings Is  against  the  weight  of  the  evidenca 
Whether  this  contention  is  well  founded  or 
not  we  shall  not  stop  to  consider,  Inasmuch, 
if  said  finding  is  wrong,  still  the  decree  must 
be  affirmed,  for  the  reasons  hereafter  stated. 

The  second  finding  is  not  assailed  by  the 
plaintiffs  so  fax  as  we  have  been  able  to  dis- 
cover. Evidence  was  adduced  upon  the  trial 
tending  to  prove  that,  within  60  days  prior  to 
the  filing  of  plaintiffs'  claim  for  a  mechanic's 
lien,  some  holes  were  drilled  In  the  stones  for 
putting  up  the  shields  and  other  portions  of 
the  iron  work  of  the  building  in  question. 
The  purpose  of  this  was  to  show  that  the 
lien  was  perfected  and  filed  in  time.  The 
finding  is,  however,  supported  by  ample  tes- 


timony. There  is  in  the  bill  of  exceptions  ey- 
idence  tending  to  prove  that  the  drilling  of 
those  holes  was  no  part  of  plaintiffs'  con- 
tract, but  that  it  was  the  duty  of  the  iron  con- 
tractor to  do  this  work;  moreover,  that  plain- 
tiffs did  not  drill  or  cause  to  be  drilled  said 
holes,  but,  even  if  it  was  for  tbem  to  perform 
the  work,  the  testimony  shows  that  it  was 
done,  and  the  shields  put  up  in  February, 
1891,  more  than  60  days  before  the  filing  of 
the  daiffl  for  a  lien. 

A  careful  perusal  and  conslderatloa  of  the 
testimony  convince  us  that  It  is  ample  to 
support  the  third  and  fourth  findings,  except 
as  to  the  time  stated  when  plaintiffs  complet- 
ed their  work.  Instead  of  the  last  work  be- 
ing done  by  them  in  November  or  Decem- 
ber, 1890,  it  was  on  January  23, 1891;  but  this 
error  is  not  material,  since  90  days  elapsed 
thereafter  before  the  filing  of  the  lien. 

It  is  strenuously  Insisted  that  Bartlett  & 
Downing  are  estopped  by  their  conduct  from 
now  insisting  that  plaintiffs  did  not  file  their 
claim  for  lien  within  the  statutory  period  of 
60  days.  This  is  based  upon  the  fact  that  they 
forbade  and  refused  to  permit  plaintiffs  to 
carve  the  column  on  April  23,  1891,  when  they 
went  to  Kearney  for  the  purpose  of  doing  that 
work.  On  the  other  hand,  the  defendants  In- 
sist, and  the  trial  court  so  found,  that  plain- 
tiffs had  previously  abandoned  the  further  ex- 
ecution of  their  contract;  and  this  last  con- 
tention, in  our  Judgment,  is  not  witheut  evi- 
dence to  sustain  it.  By  the  contract  entered 
Into  between  defendants  and  Richards  &  Co., 
the  building  was  to  have  been  completed  by 
December  31,  1890,  and  the  comer  room  there- 
of by  November  Ist  of  the  same  year.  The 
time  of  the  completion  of  the  building  was 
waived  by  the  defendants  by  permitting  work 
to  be  performed  thereon  after  the  period  fixed 
In  the  contract,  but  that  did  not  leave  the 
time  for  finishing  the  building  wholly  optional 
to  either  the  contractors  or  subcontractors.  It 
was  shown  that  on  January  18,  1891,  five  days 
before  plaintiffs  ceased  work  upon  the  build- 
ing, defendants  applied  to  Richards  &  Co.,  the 
original  contractors,  to  have  the  column  carv- 
ed; and,  by  their  directions,  Mr.  Downing, 
one  of  the  defendants  herein,  sent  to  the  plain- 
tiffs the  foHowlng  letter,  on  the  day  it  bears 
date:  "Kearney,  Nebraslui,  January  18,  1891. 
To  Drexrel  &  Foil, Omaha— Gentlemen:  Can't 
you  send  men  at  once  to  finish  carving  my 
column?  I  Intend  getting  In  the  front  room 
by  the  first  of  February,  and  wish  that  column 
finished  before  that  time.  Please  attend  to  it 
at  once,  and  oblige  yours  truly,  R.  L.  Down- 
ing." While  this  letter  was  received  by  Drex- 
ell &  Foil,  they  never  in  any  manner  an- 
swered or  paid  any  attention  to  it,  or  complied 
with  the  request  This  letter  had  the  effect  to 
extend  the  time  of  performance  of  the  con- 
tract to  February  1,  1801,  but  not  to  a  later 
date.  The  evidence  also  discloses  that  Mr. 
Drexell  went  to  Kearney  on  March  2,  1891, 
for  the  purpose  of  getting  some  mcmey  on  his 
contract,  and  that  Mr.  Downing  refused  to 
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pay  any  money.  Had  plaintiffs  then  filed 
their  claims  for  lien,  it  would  have  been  In 
time;  but  they  did  not  do  so,  nor  did  Drexcll 
inform  Mr.  Downing  that  it  was  his  purpose 
to  carve  the  column.  We  think  that  an  aban- 
donment of  the  contract  by  plaintiffs  was  es- 
tablisbed.  The  column  which  was  to  be  carv- 
ed Boppoeta  the  comer  of  the  building,  and 
stands  In  front  of  the  entrance  to  one  of  the 
rooms.  When  plalntUTs  offered  to  do  the  earr- 
ing in  April,  this  room  was  occupied  for  busi- 
ness pnriMees;  and,  had  the  defendants  per- 
mitted the  earring  to  be  done  then,  the 
D0ce«8ai7  ataging  would  have  so  blocked  the 
entrance  as  to  require  the  closing  of  this  room 
until  the  work  was  finished.  Under  the  clr- 
cumataaces,  the  defendants  were  Justified  in 
not  allowisg  the  column  to  be  carved  then. 
Had  plaintiffs  attempted  to  perform  the  work 
within  the  period  s];)eclfled  In  the  contract  for 
the  completion  ot  the  building,  and  been  pre- 
vented from  BO  doing  by  Downing  &  Bart- 
lett,  the  case  might  be  more  favorable  to 
.plaintiffs. 

It  is  urged  that,  during  the  winter  time,  it  Is 
too  cold  to  do  this  carving,  owing  to  the  frost 
If  granite  cannot  be  carved  in  cold  weather, 
plaintiffs  should  have  done  this  part  of  thebr 
work  btfore  winter  began;  and  no  explanation 
is  given  for  their  not  having  done  so.  Again, 
no  excose  on  account  of  the  weather  was 
made  until  this  controveny  arose.  Moreover, 
tha«  is  in  the  record  testimony  tending  to 
show  that  granite  can  be  carved  snccessfnlly 
during  any  season  of  the  year. 

Oomplalnt  is  also  made  that,  by  an  arrange- 
ment entered  into  betwe^i  Downing  &  Bart- 
lett  and  Richards  &  Co.,  the  principal  qontract- 
ora,  the  carving  of  the  column  was  dispensed 
with,  and  that  Drexell  &  Foil  were  not  noti- 
fied tbereof.  We  do  not  regard  this  feature  of 
the  case  Important  The  defendants  had  the 
right  to  change,  alter,  or  modify  the  original 
contract  as  they  and  their  contract4M«  might 
agree;  and  we  know  of  no  law  which  required 
Downing  &  Bartlett  to  notify  the  subcontract- 
or of  such  changes.  We  do  not  say  that  the 
right  of  a  subcontractor  without  his  consent  can 
be  impaired  or  affected  by  subsequent  agree- 
mentsofthepartiestotheoriglnalcontract  The 
decision  in  this  case  does  not  hinge  upon  the 
fact  that  the  original  contract  for  the  construc- 
tion of  the  building  was  modified,  but  rather 
upon  the  fact  that  plaintiffs  abandoned  the 
work,  and  failed  to  file  their  lien  in  the  period 
fixed  by  law.  The  right  to  a  lien  given  to  a 
subcontractor  by  the  provisions  of  section  2 
of  the  meehanic's  lien  law  does  not  depend 
upon  tke  terms  of  the  contract  between  the 
owner  of  the  building  and  the  original  con- 
tractor, but  nprai  the  ground  the  subcontractor 
fomiabed  the  materials,  or  performed  labor 
in  the  erection  of  the  building.  Colpetzer  v. 
Trinity  Church,  24  Neb.  113,  37  N.  W.  OSl. 
But  8a<^  lien  does  not  exist  until  the  statute 
has  been  complied  with.  To  entitle  a  sub- 
contractor to  a  lien,  he  must  file  in  the  office 
of  the  county  derk,  within  00  days  from  the 


date  of  the  last  item  of  material  furnished  or 
labor  performed,  a  sworn  statement  In  cony 
pllance  with  section  2,  art  1,  c.  54,  Oomp.  St 
Wells  V.  Improvement  Co.,  48  Neb.  806,  01  N. 
W.  023;  Buchanan  t.  Selden,  43  Neb.  669,  61 
N.  W.  732.  The  plaintiffs  having  fkUed  to 
comply  with  the  requirements  of  said  section 
2,  they  are  not  entitled  to  a  lien.  The  decree 
Is  tifflrmed. 


COBUEN  et  sL  v.  WATSON. 

(Supreme  Court  of  Nebraska.     May  6,  1890.) 

CoKvsBsioN— Bab  to  A.cnoii — What  Cosstitotss 
— ^Hbasuri  of  Damaobb— AppbaI/— Law  or  ths 
Cass — Evidbkos  —  Rstibw  —  Dboision  on  Ap>- 
pbau— pssatxr  os  avfikmancs— constitdtioh- 
JLi.  Law. 

1.  An  owner  or  party  entitled  to  goods 
which  have  been  converted,  who  subsequently 
has  them,  or  a  portion  thereof,  returned  to 
him,  or  receives  a  portion  of  the  proceeds  of  a 
sale  of  the  goods,  w  some  of  them,  is  not  thuere- 
by  barred  of  his  right  of  action  for  the  original 
wrongful  taking;  out  proof  of  such  facts,  or 
either  of  them,  will  be  available  in  mitigation 
of  damages. 

2.  The  fact  that  proper^  has  been  taken 
from  a  party  who  converted  it  under  or  by  vir- 
tue of  legal  process,  or  in  any  manner,  presents 
no  defense  to  an  action  against  him  by  the  own- 
er or  person  entitled  to  it  for  its  conversion,  un- 
less it  further  be  shown  that  such  owner  or 
person  entitled  to  the  property  has  received  it, 
or  the  proceeds  of  any  sale  which  may  have 
been  made  of  it 

3.  The  measure  of  damages  in  an  action  of 
conversion  by  the  mortgagee  of  personal  prop- 
erty against  the  sheriff  or  other  officer  who  has 
levied  and  taken  the  property  by  virtue  of  the 
process  issued  in  favor  of  creditors  of  the  mort- 
gagor, is  the  actual  market  value  of  the  prop- 
erty when  converted,  with  interest  thereon  from 
Bach  time,  deducting  therefrom  the  market  val- 
ue of  any  of  the  property  afterwards  returned 
to  the  mortgagee,  or  which  he  has  received,  or 
the  proceeds  of  any  of  the  property  of  which 
he  has  received  the  advantage,  and  not  in  any 
event  to  exceed  the  amount  due  on  the  mort- 
gage debt 

4.  As  to  the  conclusions  stated  In  the  three 
foregoing  paragraphs,  the  decision  on  the  for- 
mer hearing  of  this  case,  reported  in  53  N.  W. 
477,  35  Neb.  492,  approved  and  followed. 

5.  The  determination  of  questions  present- 
ed to  this  court  in  its  review  of  the  proceedings 
of  an  inferior  tribunal,  become  the  law  of  the 
case,  and  ordinarily  will  not  be  re-examined  in 
a  subsequent  review  of  the  proceedings  of  the 
interior  tribunal  on  a  second  trial  or  hearing  of 
the  cause. 

6.  In  order  to  present  for  review  the  rul- 
ings of  a  trial  judge  in  exduding  testimony,  the 
particular  rulings  complained  of  must  be  refer- 
red to  in  the  petition  in  error. 

7.  Held,  that  there  was  no  evidence  from 
which  it  can  be  determined  whether  the  mort- 
gagee had  received  the  l>enefit  or  should  be 
charged  with  the  proceeds  of  certain  property 
sold  by  a  receiver,  and  for  the  conversion  of 
which  the  mortgagee  was  in  this  action  asking 
a  recovery. 

8.  "Under  the  constitution  of  1875,  a  party 
may,  as  a  right  have  a  cause  reviewed,  either 
by  appeal  or  on  error,  in  the  court  of  last  re- 
sort and  the  legislature  has  no  authority  to  im- 
pose a  penalty  of  five  per  cent  upon  the  affirm- 
ance of  the  judgment  Moore  v.  Herroa,  24 
N.  W.  451,  17  Neb.  703,  followed. 

(Syllabus  by  the  Court) 
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Error  to  district  court,  Douglaa  county; 
Scott,  Judge. 

Action  by  John  L.  Watson  against  William 
Cobum,  Bberlff,  as  principal,  and  I.  N.  Pierce 
and  otbers,  as  sureties,  on  a  bond.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
bring  error.     Affirmed. 

B.  G.  Burbank.  for  plaintiffs  In  error.  B. 
R.  Duffle,  for  defendant  in  error. 

EEARKISON,  J.  Tills  action  was  commen- 
ced in  the  district  court  of  Douglas  county 
by  John  L.  Watson  on  the  bond  of  William 
Oobum,  as  sherifl  of  Douglas  county,  against 
William  Coburn  as  principal  and  the  other 
defendants  as  his  sureties.  The  aileged 
cause  of  action  was  the  conversion  of  a 
stock  of  furniture  and  musical  Instruments. 
A  trial  of  the  Issues  resulted  in  a  verdict 
and  judgment  in  favor  of  Watson,  from 
which  both  parties  prosecuted  error  proceed- 
ings to  this  court  The  former  judgment 
was  by  this  court  reversed,  and  the  cause  re- 
manded to  the  district  court  For  the  former 
decision,  see  35  N«b.  492,  53  N.  W.  477.  In 
the  district  court  in  a  second  trial,  Watson 
was  successful,  and  received  a  verdict  and 
judgment  and  the  case  Is  presented  here  by 
the  other  parties  for  review  of  the  proceed- 
ings during  the  second  trial. 

It  appears  that  a  corporation  named  the 
New  York  Storage  &  Loan  Company  was, 
or  had  previously  to  February  28,  1888,  been, 
engaged  in  business  in  the  city  of  Omaha, 
and  was  the  owner  of  the  prc^erty  the  al- 
leged conversion  of  which  was  the  basis  of 
this  action;  and  on  the  day  just  stated,  the 
corporation  being  Indebted  to  John  U  Wat- 
son for  meney  borrowed  by  It  of  lilm,  exe- 
cuted and  delivered  to  liim  a  chattel  mort- 
gage eovNlng  its  stock  of  furniture  and 
musical  instruments,  etc,  to  secure  the  pay- 
ment of  the  debt  Watson  then  tools  posses- 
sion of  the  goods,  and  conducted  the  busi- 
ness, and  was,  under  and  by  virtue  of  his 
lien,  in  possession  of  the  stock  on  April  24di 
of  the  same  year.  During  the  afternoon  of 
the  last-mentioned  date,  Cobum,  as  sherifC, 
levied  an  execution  In  favor  of  W.  U.  HaJI 
and  against  the  New  York  Storage  &  Loan 
Company  on  the  stock,  and  took  possession 
of  it  and  subsequ^itly  levied  a  writ  of  at- 
tachment In  an  action  wherein  Dell  R.  Ed- 
wards was  plalntifT  and  the  cori>oratlon  de- 
fendant Greorge  0.  Wheeler,  who  was  pres- 
ident of  the  New  York  Storage  &  Loon  Com- 
pany, It  appears  also  did  business  under  the 
style  of  New  York  Music  Company,  New 
York  Storage  Company,  New  York  Piano 
Company,  Q.  C.  Wheeler,  and  G.  C.  Wheel- 
er, Manager.  After  the  levy  of  the  writ  of 
attachment  in  favor  of  Dell  R.  Edvrards, 
she  brought  suit  against  W.  U  Hall  and 
the  New  York  Storage  St  Loan  Company, 
the  object  being  to  enjoin  the  collection  of 
the  judgment  in  f&vor  of  Ball,  and  to  have 
It  tfjedared  void.    Afterwards  she  institut- 


ed another  action  against  John  L.  Watson, 
W.  L.  Hall,  the  New  York  Piano  Company,, 
the  New  York  Music  Company,  the  New 
York  Storage  &.  Loan  Company,  O.  C.  Wheel- 
er, Manager,  and  others,  in  which  she  plead- 
ed that  the  mortgage  to  Watson  was  fraud- 
ulent and  void,  and  prayed  that  It  be  so  de- 
clared by  the  court;  and  further  prayed  for 
an  accounting  by  all  the  defendaats,  and  the' 
appointment  of  a  receiver  to  take  charge  of 
the  property  of  the  New  York  Storage  & 
Loan  Company,  and  sell  or  dispose  of  it. 
A  consolidation  of  these  suits  was  had. 
Watson  filed  an  answer  in  the  action  after 
the  consolidation  of  the  several  suits,  de- 
claring on  his  mortgage,  and  asaertiag  hi^ 
lien  upon  the  stock  of  goods  by  virtue  there- 
of, and  stating  his  possession  at  the  date  of 
the  levies  of  execution  and  attachment  by 
the  sheriff.  The  court  appointed  a  receiver, 
and  ordered  the  sheriff  to  deliver  to  the  re- 
ceiver such  of  the  goods  as  then  remained  in 
his  possession  and  ba-d  not  been  taken  from 
him  under  process,  which  the  sheriff  did,  and 
the  goods  were  sold  by  the  receive-,  and  the- 
sale  was  confirmed.  After  issues  were  join- 
ed In  the  consolidation,  the  cause  vras  refer- 
red to  A.  S.  Churchill,  Esq.,  who  was  to  take 
the  testimony,  and  report  to  tke  court  hl» 
findings,  both  of  fact  and  law.  It  was  de- 
termined and  reported  by  the  referee  that 
the  mortgage  to  Watson  was  valid,  and 
made  in  good  faith,  and  for  a  sufficient  con- 
Bldeiation;  that  Watson  had  taken  posses- 
sion of  the  stock  of  goeds  under  it  and  wa» 
In  possession  when  the  sheriff  took  posses- 
sion under  the  writs;  that  such  mortgage- 
was  the  prior  and  superior  lien,  and  Watson 
entitled  to  its  enforcement  and  to  subject  to 
Its  payment  the  entire  stock  of  goods  seized 
under  the  writs;  that  the  sum  due  on  the- 
mortgage  was  (4,493.<>2.  The  referee  further 
detennined  the  W.  L.  Hall  judgment  to  be- 
f raudulent  and  void,  from  which  he  further 
concluded  that  neither  Hall  nor  the  sherlfif 
derived  any  right  or  title  to  the  property 
seised  under  the  writ  Issued  on  such  Judg- 
ment and  that  D^  R.  Edwards  did  not 
have  any  cause  of  action  against  the  New 
York  Storage  &  Loan  OomfMny,  and  hence- 
no  right  to  the  »ttachment;  and  the  levy 
thereof  was  set  aside,  and  held  of  none  ef- 
fect The  reiKnt  of  the  referee  was,  on  mo- 
tion <m  behalf  of  Watson,  confirmed.  The 
present  case  was  brought  by  Watson  two 
days  previous  to  the  appointment  of  the  re- 
ceiver in  the  consolidation  of  sctiens. 

One  of  the  contentions  of  plaintiff  In  er- 
ror herein,  both  in  pleading  and  in  argu- 
ment was  and  is  that  by  the  proceedings 
and  determination  in  the  case  in  wMeh  the- 
receiver  was  appointed,  all  matters  in  issue 
in  the  present  case  were  fully  adjudicated 
and  determined,  and  such  adjudication  con- 
stitntes  a  bar  to  this  action.  Counsel  for 
plaintiff  in  error  outlines  the  questions  which 
he  desires  to  urge  in  his  brief  as  follows: 
"When  an  officer  levies  on  a  stock  of  goods 
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In  the  poBseeston  of  the  mortgagree,  at  the  In- 
stance of  a  creditor  of  the  mortgagor,  and 
shovtly  thereafter  a  receiver  of  the  property 
«f  the  mortgagor  Is  appointed  on  the  applica- 
tion of  certain  of  the  creditors  of  the  mort- 
gagor. In  which  action  the  mortgagee  Is  a 
party,  and  the  sheriff  Is  ordered  by  the  court 
to  surrender  the  goods  to  the  recelyer,  which 
he  does,  and  said  receiver  sells  those  goods, 
which  sale  la  confirmed  by  the  court,  and 
the  mortgagee's  Hen  Is  held  to  be  a  first  Uen 
on  said  goods,  and  he  Is  entitled  to  the  mon- 
ey received  from  said  sale, — quaere,  under 
snch  circnmstancea,  is  the  officer  liable  as 
and  for  a  conversion  of  said  stock  of  goods? 
<2)  When  certain  of  the  goods  contained  in 
the  mortgage  and  levy  are  held  by  the  mort- 
gagor cm  commission,  and  after  the  levy 
the  mortgagee  releases  said  goods  from  his 
mortgage,  and  the  officer  from  his  levy, — 
<]asere.  Is  it  error  of  the  court  to  refuse  to  al- 
low evidence  to  show  that  fact  for  the  pur- 
pose of  showing  that  those  goods  were  not 
■converted?  (3)  Did  the  mortgagee,  having 
a  Judgment  for  certain  costs,  and  permitting 
those  costs  to  be  paid  out  of  the  sale  by  the 
receiver,  estop  himself  from  claiming  from 
the  officer  and  his  sureties  on  his  bond  the 
money  so  paid  out?  (4)  Was  the  judgment 
according  to  the  weight  of  the  evidence?" 

The  first  of  these  questions,  in  all  its  bear- 
ings on  the  issues  In  the  present  case,  was 
considered  on  the  former  hearing  In  this 
court,  and  it  was  said  In  reference  thereto 
by  Nerval,  J.,  who  wrote  the  opinion:  "The 
first  qoeetion  we  will  consider  is  as  to  the 
sufficiency  of  this  defense.  It  Is  a  rule  sus- 
tained by  judicial  decisions  in  this  country 
that,  where  one's  goods  are  converted  by 
another,  the  owner  may  sue  for  their  value, 
or  recorer  the  property,  but  he  cannot  puisne 
both  remedies.  It  is  equally  well  settled 
that  the  SDl>seauent  recovery  or  return  of  the 
property  does  not  extinguish  the  owner's 
ri;rht  of  action  against  the  wrongdoer  for  the 
conversion,  but  only  goes  in  mitigation  of 
damages.  Glbbs  v.  Chase,  10  Mass.  125; 
Brady  t.  Whitney,  24  Mich.  154;.  Cattle  Co. 
V.  Hall,  33  Fed.  238.  Where  goods  that 
Itave  been  converted  are  returned  to  and  ac- 
<«pted  by  the  owner,  the  measure  of  dam- 
ages is  the  maifeet  value  at  the  time  of  the 
original  wrongful  taking,  less  the  market 
!  value  at  the  time  the  same  are  returned. 
'  Irish  T.  Ooyes,  8  Vt  30;  Lucas  v.  Trumbull, 
I  15  Gray,  306.  Testing  [the  effect  of]  the 
I  adjodlcation  in  the  receiver  case  by  these 
principles,  Watson  is  not  estopped  from  pros- 
ecnting  Ills  action  for  the  conversion  of  the 
I  property.  It  is  true,  Watson,  in  the  case  In 
whicb  the  receiver  was  appointed,  In  his  an- 
swer and  cnMS  petition  filed  therein,  claim- 
!  4d  a  Uen  upon  the  property  \yj  virtne  of  his 
!  mortgage,  and  asked  that  the  mortgage  be 
foreckwed.  The  property  had  already  been 
aoM  by  tbe  receiver  appointed  at  the  request 
«f  Edwards.  Watson  could  not  recover  tbe 
property,  so  lie  sought  to  recover  the  money 


arising  from  the  sale.  The  adjudication  was 
In  ills  favor.  He  was  entitled  to  •  •  • 
the  net  proceeds  of  the  sale  of  the  goods 
which  had  been  turned  over  to  the  derk  of 
the  court  by  the  receiver.  To  that  amount 
only  his  claim  against  the  officer  for  the  con- 
version was  satisfied.  Any  other  rule  would 
not  make  him  whole.  Where  property  is 
converted,  just  compensation  to  the  owner 
is  the  rule.  We  are  unable  to  perceive  how 
the  receipt  of  the  proceeds  differs  from  a  re- 
turn of  the  property,  or  the  proceeds  thereof, 
to  the  owner.  Such  payment  is  proper  to  be 
given  in  evidence  only  In  mitigation  of  dam- 
ages. Prior  to  the  appointment  of  the  re- 
ceiver, Watson  elected  to  treat  the  levies  as 
a  conversion  of  the  property  by  bringing  this 
action  to  recover  the  value  of  the  goods.  In 
our  views  the  adjudication  of  his  rights  in 
the  suit  referred  to  does  not  preclude  him 
from  maintaining  this  action.  *  *  *  It  re- 
quires no  argument  or  citation  of  authorities 
to  show  that  in  an  action  for  conversion  of 
personal  projwrty  the  defendant  cannot  de- 
feat the  action  by  showing  that  the  property, 
or  a  part  thereof,  has  been  taken  from  him 
by  third  parties,  by  legal  process  or  other- 
wise, unless  the  original  owner  has  received 
the  goods,  or  had  the  benefit  of  the  proceeds 
thereof.  If  all  or  a  portion  of  the  goods  con- 
verted are  returned  to  the  owner,  or  he  re- 
ceives the  proceeds  of  the  same,  the  wrong- 
doer may  prove  such  facts,  not  as  a  com- 
plete defense,  but  in  mitigation  of  damages. 
The  fact  that  a  portion  of  the  goods  covered 
by  phUntifTs  mortgage  was  replevied  from 
the  sheriff,  and  others  were  turned  over  to 
the  receiver,  would  not  alone  be  a  defense  to 
the  suit,  but  would  be  so  to  the  extent  that 
it  was  shown  that  Watson  has  had,  or  could 
have,  tlie  benefit  of  such  property."  We 
have  been  furnished  with  no  sufficient  rea- 
sons for  changing  what  was  then  expressed 
on  this  branch  of  the  cause.  As  then  stated, 
it  became  the  law  of  the  case,  and  will  now 
be  adhered  to. 

In  regard  to  the  alleged  error  of  the  court 
raised  In  the  second  qnestion  In  refusing  to 
admit  certain  testimony,  the  only  assign- 
ment of  error  which  can  be  said  to  refer  in 
any  manner  to  this  question  is  as  follows: 
•rrhe  court  erred  in  exdudhig  certain  evi- 
dence offered  by  the  plaintiffs  in  error,  to 
the  exduding  of  which  the  plalntifEs  In  error 
then  and  there  excepted."  This  assignment 
does  not  challenge  attention  to  any  particu- 
lar ruling  of  the  court,  does  not  specifically 
assign  any  particular  ruling  for  error,  and, 
as  has  been  frequentiy  held,  is  not  snffldent- 
ly  definite  for  consideration.  Edney  v. 
Baum,  44  Neb.  294,  «2  N.  W.  461;  Smith 
V.  Mason,  44  Neb.  610,  63  N.  W.  41.  It  is 
argued  that  the  stock  at  goods  was  sold  by 
the  receiver  for  the  total  sum  of  31.9S0,  and 
that  it  was  adjudged  in  the  action  In  which 
the  receiver  was  appointed  that  Watson 
should  recover  only  three-fourths  "of  the 
costs  by  him  exi>ended  in  this  action,  and  to 
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recoTer  from  Edwards  one-fourtb  and  from 
Hall  one-half."  That  the  eyldence  disclosed 
but  $277  In  the  hands  of  the  clerk  of  the 
court  remaining  of  the  amount  reaUzed  by 
the  receiver  from  the  sales  of  the  goods; 
that  Watson  should  have  been  paid  the 
whole  sum,  but  suffered  It  to  be  paid  out 
for  costs,  and  it  should  be  deducted  In  this 
case  from  the  amount  to  be  otherwise  allow- 
ed him,  or  at  least  the  one-fourth,  as  he  was 
charged  or  was  to  pay  one-fourth  of  his  costs. 
In  this  connection  It  is  argued  that  the  trial 
judge  erred  in  excluding  from  the  testimony 
the  receiver's  report  of  a  sale  or  offers  to 
'purchase  the  stocli  of  goods,  and  an  order 
of  the  court  confirming  the  sale.  As  we 
liave  hereinbefore  said,  the  only  assignment 
of  error  in  respect  to  the  exclusion  of  evi- 
dence was  general,  and  not  specific  enough 
to  present  the  question  of  the  exclusion  of 
any  particular  portion  of  testimony  offered 
and  refused;  hence  the  error,  If  any,  in  ex- 
cluding the  report  and  order  alluded  to,  is 
not  presented  here  in  such  manner  as  to  be 
entitled  to  be  considered. 

There  is  no  evidence  in  the  record  before 
us,  of  the  amount  for  which  the  receiver 
sold  the  stodc  of  goods,  and,  if  the  report 
offered  had  t>een  admitted,  it  would  only 
have  shown  the  amount  for  which  the  stock 
was  sold;  and  as  there  was  no  evidence  of 
the  amount  of  costs,  for  what  they  were 
taxed,  in  what  branch  of  the  case,  or  against 
whom,  or  wliat  amount  of  money  derived 
from  the  sale  was  paid  out  as  costs,  or  how 
applied,  we  cannot  say  whether  or  not  coun- 
sel for  plaintiff  in  error  is  supported  in  his 
argument  in  relation  to  the  amount  received 
from  the  sale  of  the  goods,  and  how  it  was 
applied,  and  bow  it  should  liave  been.  This 
l>eing  true,  the  argument  must  fail.  This 
also  disposes  of  the  objections  urged  to  cer- 
tain of  the  Instructions  given  by  the  court 
on  this  branch  of  the  case,  as  such  objec- 
tions were  predicated  upon  the  reasoning  in 
regard  to  the  amoimt  realized  from  the  sale 
of  the  goods  and  Its  application,  which  we 
have  Just  determined  to  be  without  force 
herein.  The  only  remaining  assignment  of 
error  argued  in  the  brief  of  counsel  for  plain- 
tiff in  error,  is  that  the  verdict  was  not  sus- 
tained by  the  evidence.  Under  this  it  is 
contended  that  the  value  of  the  stocit  of 
goods  fixed  by  the  jury,  $3,000,  was  not  sup- 
ported by  the  evidence.  The  testimony  on 
the  subject  of  the  value  of  the  stocic  of 
goods  was  conflicting,  but  It  would  have 
sustained  a  finding  of  a  much  larger  value 
than  the  one  adopted  by  the  jury,  and  would 
also  have  warranted  a  smaller;  but,  in  view 
of  all  the  facts  and  circumstances  in  evi- 
dence in  regard  to  the  stock  of  goods  and  its 
value,  we  conclude  that  the  verdict  of  the 
Jury  In  this  particular  is  sustained  thereby, 
and  will  not  be  disturbed. 

It  is  provided  in  section  596  of  the  Code  of 
Civil  Procedure:  "When  a  Judgment  or  final 
order  shall  be  affirmed  In  the  supreme  court, 


the  said  court  shall  also  render  Judgment 
against  the  plaintiff  in  error  for  five  per 
cent,  upon  the  amount  due  from  him  to  tlie 
defendant  in  error,  unless  the  court  shall  en- 
ter upon  its  minutes  that  there  was  reason- 
able ground  for  the  proceedings  in  error."  It 
is  urged  on  behalf  of  defendant  in  error  that 
this  case  is  one  which  calls  for  the  applica- 
tion and  enforcement  of  the  provisions  of  the 
statute  just  quoted.  '  This  section 'of  the  Code 
has  been  hdd  unconstitutional.  Moore  v. 
Herron,  17  Neb.  703,  24  N.  W.  451;  Garneau 
V.  Printing  Co.,  42  Neb.  847,  61  N.  W.  100,— 
and  we  do  not  deem  it  best  now  to  re-exam- 
ine the  question.  The  Judgment  of  the  dis- 
trict court  Is  affirmed. 


MACK  et  aL  v.  DRTJMMOND  TOBACCO 

CO. 
(Supreme  Court  of  Nebraska.     May  6,  1886.) 

Sale— What  Cosstitotks— Aqskot. 
An  agreement  between  a  maonfactnrins 
company  and  a  merchant  provided:  (a)  That 
the  merchant  was  thereby  appointed  agent  of 
the  manufacturing  company,  to  sell  its  tobacco- 
at  such  prices  as  it  might  direct  (b)  The  mer- 
chant was  to  be  paid  a  certain  commission  on 
aii  sales  made,  if  ne  sold  the  tolwcco  furnished 
at  the  price  fixed  by  the  manufactnrer.  If  he 
sold  it  for  less,  he  was  to  hare  no  commission, 
(c)  The  merchant  guarantied  the  payment  of  all 
tobacco  shipped  Mm  by  the  manufacturer,  (d) 
The  merchant  was  to  execute  and  deliver  his 
promissory  notes,  due  in  60  days,  for  all  tobac- 
co furnished  him  by  the  manufacturer.  Held 
(1)  not  a  contract  of  agency  for  the  sale  of  the 
manufacturer's  goods  by  the  merchant  on  com- 
mission, but  a  contract  of  sale;  (2)  tliat  tobac- 
co furnished  the  merchant  under  this  oontradv 
upon  his  giving  tiis  notes  therefor,  became  his 
property. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Doane,  Judge. 

Replevin  by  the  Dnimmond  Tobacco  C}(»n- 
pany  against  Elizal>eth  Mack  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed. 

Thomas  D.  Crane  and  Duffle,  Crane  &  Van 
Dusen,  for  plaintiffs  In  error.  O.  W.  Shields 
and  Curtis  &  •saieids,  for  defendant  in  error. 

RAGAN,  C.  In  August,  1888,  O.  H  Mack 
&  Co.  were  tobacco  dealers  in  the  city  of 
Omaha,  Neb.,  and  the  Drommond  Tobacco 
Company  were  tobacco  dealers  In  the  city 
of  St.  Louis,  Mo.  On  said  date  said  parties 
entered  Into  an  agreement  in  words  and  fig- 
ures as  follows: 

"G.  H.  Mack  &  (Company,  Omaha,  Nebras- 
ka: We  hereby  appoint  you  our  agent  to  sell 
our  tobacco  at  such  prices  as  we  may  require 
and  direct  by  our  price  cards,  as  issued  from 
time  to  time.  Your  compensation,  until  chan- 
ged by  us,  inclusive  of  insurance  and  all  oth- 
er expenses,  will  be  6  cts.  per  pound  on 
sales  of  Natural  Leaf  and  Fire  A,  and  3  cts. 
per  pound  on  sales  of  Horseshoe.  J.  T.,  and 
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all  other  of  our  brands,  proTlded  yoti  hare 
not  sold  or  otlierwlse  parted  with  our  tobac- 
co at  less  than  our  prices;  bat  your  com- 
pensation may  be  Increased  at  any  time  by 
w,  and  wUl  always  be  uniform  to  our  agents. 
In  conelderatlon  of  the  aboye  compensation, 
jroa  must  warrant  that  every  shipment  made 
to  yoa  shall  be  paid  for.  To  make  good  yoor 
abore  warraivty,  we  require  you  to  send  ua 
four  alzty-day  note  or  acceptance  for  the 

amount  of each  Inroice  shipped  to  you; 

bnt,  if  you  are  willing  to  make  us  advances 
in  cash  d  the  amount  of  any  shipment,  we 
will  allow  yoo.  If  remitted  within  ten  days 
after  shipment,  2  iter  cent  for  such  cash,  as 
additional  compensation;  the  advances  to  be 
entirely  at  the  risk  of  your  reimbursing 
roorselves  oat  of  the  goods  so  shipped.  You 
to  insure  all  goods  shipped,  in  order  to  pro- 
tect your  above  warranty,  or  any  cash  ad- 
Tanoes  made.  We  will  settle  with  yoa  every 
sixty  days,  but  we  will  not  pay  you  any  com- 
peosation  If  yoa  sell  our  goods  at  less  than 
our  prices.  We  reserve  the  right  to  termi- 
Dste  this  agency  at  any  time,  at  our  option. 
Ommmond  Tobacco  Co..  per  John  N.  Drum- 
moud.  Vice  Pres. 

The  above  terms  for  the  sale  of  Drummond 
Tobacco  Oompony's  goods  are  accepted.  Q. 
H.  Mack  &  Co.,  Omaha,  August  9,  '88." 

In  accordance  with  the  provisions  of  this 
contract,  the  Dramm<«d  Tobacco  Company 
shipped  a  quantity  of  tobacco  to  Mack  &  Co.; 
and  the  laitter  execated  and  d^vered  their 
promissory  notes,  doe  In  60  days,  to  the'  to- 
bacco company,  for  the  amount  of  the  goods 
shipped.  Mack  &  Co.  pledgred  their  tobacco 
stock,  including  certain  tobacco  which  they 
bad  received,  under  the  contract  above  men- 
tioned, from  the  Drummond  Tobacco  Oom- 
pany,  to  certain  of  their  credltoiB,  by  chat- 
tel mortgages.  The  creditors  took  possession 
of  the  property  pledged,  and  the  Drummcmd 
Tobacco  Company  brought  this,  an  action  In 
rf-pievln,  against  the  mortgagees,  to  recover 
the  tobacco  which  It  had  shipped  to  Mack  & 
Co.  under  the  contract  quoted  above.  T^e 
tobacco  company  had  a  verdict  and  Judg- 
ment, and  the  mortgagees  have  prosecuted 
to  this  court  a  petition  in  error. 

That  the  mortgages  executed  by  Mack  &. 
Co.  were  made  in  good  faith  to  secore  debts 
owing  by  tbem  to  the  several  mortgagees  is 
not  a  dlspoted  questkm  in  this  case.  There 
are  several  assignments  of  error  argued  in 
tlte  brief  of  coanaei  for  the  plaintiff  in  error, 
bat  as  we  have  reached  the  conclusion  that 
tbe  Jodgment  imder  review  is  not  supported 
by  any  evidence,  and  is  contrary  to  the  law 
of  the  case,  these  errors  will  not  be  speciflc- 
aliy  considered.  The  sole  question  In  the 
case  is  whether  Mack  A  Co.  were  the  owners 
uf  the  tobacco  received  from  the  Drommond 
Tobacco  GomiMtny  ander  the  contract  quoted 
above,  and  mortgaged  to  the  plalntiCCs  in  er- 
ror, or  whether  such  tobacco  was  tue  prop- 
erty of  the  Drummond  Tobacco  Company, 
and  was  Iield  t^  Mack  &  Co.  as  agents.    In 


Fish  V.  Benedicc,  74  N.  T.  613,  one  Norton 
had  given  a  written  order  to  Fish  Bros,  for 
certain  farm  wagons,  at  a  certain  price  pet 
wagon.  The  order  funner  provided  that 
Norton  should  pay  for  all  wagons  shipped 
him  by  Fish  Bros.,  as  soon  as  sold,  and,  if 
sold  on  time,  he  would  indorse  and  forward 
the  notes,  witn  interest,  and  keep  uie  wagons 
received,  under  cover,  and  insured,  and  that, 
tf  any  wagons  remained  unsold  for  12  months 
after  their  receipt,  he  would  i>ay  for  the 
same  It  was  insisted  that  this  order  made 
Norton  agent  of  Fish  Bros,  for  the  sale  of 
the  wagons  shipped  to  him  under  such  order, 
but  the  court  of  appeals  held  "that  the  paper 
was  an  order  for  a  purchase  by  the  Nortons, 
and  a  sale  by  the  plaintiffs,  and  was  not  a 
creation  of  an  agency  to  sell  on  commission; 
that  the  title  to  the  wagons  was  transferred 
to  the  Nortons  and  plaintiff  (Fish  Bros.)  had 
no  title  or  right  of  possession,  and  that  the 
question  as  to  the  intei^retation  of  the  in- 
stroment  was  one  of  law  only."  In  Kellam 
V.  Brown  (N.  G.)  17  S.  K  416,  the  contract 
provided  (1)  that  Kellam  would  not  sell  his 
goods  to  another  merchant  in  the  town  where 
Brown  was  in  busineas;  (2)  in  consideration 
of  this  agreemmt  on  Kellam's  part.  Brown 
agreed  not  to  sell  any  spectacles  or  eye- 
glasses except  the  Perfected  Crystal  Lenses, 
and  other  goods  manufactured  by  Kellam;  (3) 
Brown  agreed  to  keep  on  hand  $100  worth  of 
such  spectacles  and  eyeglasses;  (4)  Brown 
agreed  not  to  sdl  the  Bi>ectacles  at  leas  than 
a  price  estaMlshsd  by  Kellam;  (5)  by  the 
contract  first  signed.  Brown  ordered  $100 
wortb  of  Kellam's  gioods,— one-fifth  of  this 
amoant  was  to  be  paid  August  1,  1861,  and 
a  like  som  on  the  1st  day  of  each  month 
thereafter,  until  full  payment  of  the  $100; 
and  (6)  all  future  goods  ordered  by  Brown 
under  the  contract  were  to  be  paid  for  hi  60 
days  from  daite  of  their  receipt  It  was  in- 
sisted that  this  contract  or  agreement  be- 
tween Kellam  and  Brown  was  one  of  agen- 
cy, that  Brown  was  the  agent  of  KeUam, 
and  that  the  goods  shipped  to  Brown  under 
the  contract  by  KeUam  remained  the  prop- 
erty of  Kellam;  but  the  supreme  court  of 
North  Carolina  held  that  "the  agreement  be- 
tween the  parties  is  not  such,  as  is  contend- 
ed by  defendant,  that  it  would  ocmstitute  the 
defendant  a  factor  or  commission  inerchant, 
—the  agent  of  the  {rtalntiffs  for  the  sale  of 
the  goods  mentioned,— bat  clearly  contem- 
plates a  sale."  In  Manufacturing  Co.  t. 
Johnson  (Mich.)  56  N.  W.  932,  the  agreement 
recited  (1)  that  the  manufacturing  company 
had  appointed  Johnson  agent  for  the  sale  of 
a  potato  planter  In  certain  territory;  (2) 
"Johnson  hereby  orders  of  the  manufactur- 
ing cooaimny  one  AspinwaU  Potato  Planter, 
$65.00,  to  be  paid  for  in  four  months  after 
May  1st,  1891;"  (3)  Johnson  agreed  to  give 
his  notes  for  all  goods  shipf>ed  to  him  under 
the  contraiot  by  the  manufacturing  company, 
when  requested  by  it  The  supreme  court  of 
Michigan,  in  construing  this  contract,  sa4d: 
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"The  order  of  the  goods,  payable  in  fonr 
months  after  May  1,  1S91,  with  the  promise 
to  give  a  note  whenever  requested,  makes 
this  a  eontract  of  purchase.  The  fact  that 
the  eontract  contains  ether  undertakings 
doea  not  change  the  character  of  this.  Tixe 
defendant  secured  to  himsetf  the  right  to  sell 
these  goodfl  and  to  purchase  at  certain  prices. 
In  consideration  he  agreed  to  make  an  effort 
to  sell  the  jdalntiff's  machines,  but  it  requires 
the  defendant  to  become  the  purchaser  of 
such  goods  as  he  orders."  In  Manufacturing 
Co.  V.  Lyons  aiL  Sup.)  38  N.  K  661,  the  con- 
tract betwe«i  the  manufacturing  company 
and  Lyons  recited:  (1)  The  manufacturing 
company  agreed  to  deUrer  to  Lyons  such 
farm  wagons,  i^ows,  and  buggies  as  he  might 
order  on  eoflomlSBlon  for  the  manufaictnrtng 
company;  (Z)  Lyons  agreed  to  sell  the  goods 
received  at  retail  prices,  the  difference  be- 
tween which  and  the  manufacturer's  price 
was  to  constitute  his  eompensation  or  cmn- 
mlBslon  for  making  the  sale;  (3)  in  case  Ly- 
ons sold  the  wagons  on  credit,  and  took  notes 
for  them,  he  must  guaranty  the  notes,  and 
torn  them  ever  to  the  manufacturing  com- 
pany, and,  if  said  notes  were  not  paid  at  ma- 
turity, Lyons  was  to  pay  them;  (4)  If  Lyons 
sold  the  goods  for  cash,  he  was  to  remit  the 
cash  to  the  manufacturing  company;  (5)  Ly- 
ons was  to  give  the  manufacturing  company 
his  notes  for  the  Invoice  price  of  all  the 
goods  shipped  to  him,  when  the  goods  were 
received,  and  any  cash  or  notes  remitted  by 
Lyons  to  the  mannCBCturlng  company  as  the 
proceeds  of  the  sale  of  wagons  were  to  be 
applied  upon  the  notes  which  Lyons  had 
given  to  the  manufacturing  company  for  the 
goods  shipped  him.  The  supreme  court  of 
Illinois,  In  construing  this  contract,  held  that 
goods  shipped  by  the  mannftoturlng  oompa- 
ny  to  Lyons  in  punoance  at  this  contract 
were  sold  to  Lyons;  that  he  did  not  hold 
such  goods  as  the  agent  of  the  Manufactur- 
ing Company.  To  the  same  efCect,  see  Braunn 
V.  KeaHy,  146  Pa.  St  519,  23  Atl.  389.  Con- 
struing the  contract  between  the  Drummond 
Tobacco  Company  and  Mack  &  Co.  in  the 
light  of  these  authorities,  we  reach  the  con- 
clusion that  Mack  &  Co.  were  not  the  agents 
of  the  Drummond  Tobacco  Company,  and 
that  the  tobacco  shipped  by  the  Drummond 
Tobacco  .Company  to  Mack  &  Co.  in  pursu- 
ance of  the  terms  of  this  contract  was  sold 
by  the  tobacco  company  to  Mack  &  Ca,  and 
became,  on  its  acceptance,  and  the  giving  of 
the  notes  for  its  price,  the  hitter's  property. 
It  is  tme  that  the  contract  under  considera- 
tion redtes  that  the  "Drummond  Tobacco 
Company  does  hereby  appoint  Mack  &  Co.  its 
agent  to  sell  its  tobacco,"  but  this  langusge  is 
not  controlling.  Not  only  were  Mack  &  Co. 
required  I^  the  agreement  to  guaranty  the 
payment  of  the  price  of  all  tobacco  shipped 
them  by  the  tobacco  company,  but,  in  addi- 
tion to  that,  on  the  receipt  of  a  bill  of  goods 
they  w««  required  to  execute  to  the  tobacco 
company  their  notes  for  the  amount  of  the 


goods  shipped,  due  in  60  days.  If  this  did 
not  constitute  a  sale,  it  is  difficult  to  under- 
stand what  would  constitute  one.  We  have 
not  overlooked  the  case  of  Cordage  Co.  r. 
Sims,  44  Neb.  148,  62  N.  W.  614;  but  the  con- 
tract construed  in  that  case  was  very  differ- 
ent from  the  one  under  consideration  here, 
and  the  conclusion  reached  here  does  not  in 
any  manner  conflict  with  the  decision  in  the 
case  last  referred  ta  The  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded.    Beversed  and  remanded. 


SALINO  V.  BALING  et  aL 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 
Appsai,— SDrnciBNOT  ot  Bvidknob. 
Evidence,  although  conflicting,  held  suffi- 
cient to  sustain  the  order  appealed  from. 
(Syllabus  by  tbe  Court.) 

Appeal  from  district  court,  Sarpy  county; 
Keysor,  Judge.         < 

Uumsey  Sallng,  guardian  of  Catherine  Sal- 
ing,  Inflrm,  since  deceased,  exhibited  liis  final 
account  to  the  county  court,  to  wttlch  excep- 
tions were  taken  by  Richard  Sallng  and  oth- 
ers. The  guardian  appealed  from  the  final 
order  to  the  district  court,  and  from  the  order 
there  made  he  brings  this  appeal    Affirmed. 

Anthony  £.  Langdon,  for  appellant.  EL  C. 
L^er  and  James  Hassett,  for  appellees. 

POST,  C.  J.  The  ai^iellant,  Rumsey  Sal- 
lng, as  guardian  of  the  person  and  property 
of  Catherine  Sallng,  an  infirm  person,  upon 
the  death  of  ills  said  ward  exhibited  to  the 
county  court  of  Sarpy  county  his  final  report, 
to  which  exceptions  were  taken  by  the  ap- 
pellees, as  heirs  at  law  of  the  said  (Catherine, 
who  died  Intestate.  From  the  final  order  of 
that  oourt  an  appeal  was  taken  by  the  said 
guardian  to  the  district  court,  where,  upon  a 
hearing  of  the  issues  made,  he  was  allowed 
the  sum  of  $l,(Htl.99,  In  full  of  aH  demands 
against  the  said  estate,  and  from  which  order 
he  has  prosecuted  an  appeal  to  this  court. 
The  district  court  found  q>eciaUy  as  to  each 
of  the  many  items  in  dispute,  and  has  stated 
tlie  account  I)etween  the  guardian  and  the 
estate  with  a  precision  which  cannot  be  too 
highly  commended.  We  have  examined  the 
evidence  In  the  voluminous  bill  of  exceptions, 
so  far  as  it  relates  to  the  contested  charges, 
and  which,  in  our  opinion,  fully  sustains  each 
of  the  findings  assailed  on  this  appeal.  The 
order  of  the  district  court  Is  accordingly  af- 
firmed.   Affirmed. 


COBBBX  V.  BUCHANAN. 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 
ArPBALS  VKOir  iMrsRios  Codrts— Triai.  PRAorioa 

— ISPASCY — NsCiMSARlBS — WbAT  C0M8TITDTE8 

— Legal  SERvrcEs— Estoppei,— Pleadiso. 
1.  It  is  the  settled  law  of  this  state  that  a 
cause  is  to  be  tried  in  the  appellate  court  upon 
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the  nme  lasnea  tlut  were  presented  In  the 
court  from  which  the  appeal  was  taken,  with 
the  exception  of  new  matter  arisine  after  the 
firet  trial.  Darner  ▼.  Daggett,  63  N.  W.  608, 
35  Neb.  695,  followed. 

2.  Grenerally  the  doctrine  of  etrtoro«i  in  Pitis 
is  not  applicable  to  infants. 

3.  For  a  representation  made  hj  an  infant 
as  to  hia  being  of  age  to  estop  him  from  assert- 
ing infancy  as  a  defense,  the  representation 
most  tuiTe  been  frandnlently  made  by  the  in- 
fant, and  believed  in,  relied  on,  and  acted  upon 
by  the  other  party;  and  the  facts  claimed  to 
eonstitnte  such  an  estoppel  mnst  be  pleaded. 

4.  Necessaries  for  which  an  infant  is  lia- 
ble are  such  things  as  are  necessary  to  his  sup- 
port, use,  and  comfort,  comporting  with  his  con- 
dition and  circnmstances  in  life.  Price  t.  San- 
ders, 60  Ind.  310,  followed. 

a.  The  meaning  of  the  term  "neoessaries" 
<annot  be  defined  by  a  general  mle  applicable 
to  all  cases.  The  question  is  a  mixed  one,  of 
law  and  fact,  to  be  determined  in  each  case 
Irom  the  particular  facts  and  circnmstances 
of  satb  case.  Englebert  t.  Troxell,  58  N.  W. 
S52.  40  Neb.  196,  followed. 

6.  At  the  reqnest  of  an  infant  an  attorney 
examined  the  pablic  records,  and  adyised  the 
infant  as  to  his  ri^ts  to  certain  property  inher- 
ited from  his  deceased  father.  Held,  that  the 
serrice*  rendered  by  the  attorney  were  not  nec- 
essaries. 

7.  An  infant  was,  by  a  Judgment  of  court, 
duly  committed  to  the  reform  school.  Before 
his  term  expired  he  was  released  on  pcrol,  dnr- 
isg  good  benaTior.  He  riolated  his  parol,  and 
vas  taken  into  custody  by  the  shenll  for  the 
parpose  of  being  returned  to  the  reform  schooL 
He  then  employed  an  attorney,  who  sued  out 
a  writ  of  habeas  corpus,  and  tested  the  sheriff's 
aothotity  to  retora  him  to  the  reform  school. 
Beli,  in  a  suit  by  the  attorney  against  the  in- 
fant for  serricee  rendered  him  in  the  habeas 
corpus  case.  IJiat  the  court  did  not  err  in  sub- 
mitting to  tbe  Jury  the  question  as  to  whether 
the  smrioeB  rendered  by  the  attorney  were  nec- 
essaries. 

(Syllabus  by  the  Court.) 

Error  to  dlstilct  court.  Gage  eoaaty.  Bab- 
cock,  Judge. 

Action  by  J.  E.  Gobbey  against  Elmer  Buch- 
anan. There  was  a  judgment  for  defendant 
and  plalatltr  iMUngB  error.    Affirmed. 

J.  E.  Cobbey  and  Rlckards  &  Front,  for 
plaintiff  In  error.  L.  M.  Pemberton,  for  de- 
fendant la  error. 


BAGAN,  C.  Before  the  county  Judge  of 
Gage  connty,  sitting  as  a  Justice  of  the  peace, 
J.  B.  Cobbey  sued  Elmer  Btichanan  to  recov- 
er for  certain  professional  legal  serricea  which 
he  alleged  he  bad  rendered  Buchanan,  at  his 
request,  of  the  reasonable  value  of  $50.  An 
appeal  was  taken  to  the  district  court  from 
the  Judgment  of  the  connty  Judge,  where  the 
case  was  again  tried,  resoklng  In  a  Judgment 
of  dismisaal  of  Cobbey's  action,  to  reverse 
which  he  prosecutes  to  this  court  a  petition  In 
error, 

1.  The  answer  filed  by  Bndmiian  In  the  dis- 
trict court,  so  far  as  material  here.  Interpos- 
ed two  defenses:  (1)  A  general  denial;  and 
(2)  a  plea  of  Infancy.  Cobbey  filed  a  motion 
In  the  district  court  to  strike  from  the  answer 
of  Buchanan  the  defense  of  infancy,  and  the 
overmUng  of  this  motion  Is  the  first  assign- 
ment of  error  acxned  here.  It  Is  insisted  that 
v.67N.w.no.2— 12 


the  defense  of  Infancy  was  not  Interposed  be- 
fore tbe  cotmty  Judge,  and  could  not,  there- 
fore, be  interposed  In  the  district  court  It 
la  the  settled  law  of  this  state  that  a  cause 
is  to  be  tried  In  the  appellate  court  upon  tbe 
same  Issues  that  were  presented  in  the  court 
from  which  tbe  appeal  was  taken,  with  tbe 
exception  of  new  matter  arising  after  the  first 
trial.  Darner  v.  Daggett,  85  Neb.  695,  53  N. 
W.  608,  and  cases  there  cited.  But  in  the  case 
at  bar  Buchanan  filed  no  answer,  or  "bill  of 
particulars,"  as  it  is  called  in  section  951  of 
tbe  Code  of  Civil  Procedure,  before  tbe  coun- 
ty Judge;  and,  so  far  as  the  record  shows, 
Oobbey  did  not  require  that  he  should  file 
one.  Buchanan,  then,  before  the  county  Judge, 
was  at  liberty  to  interpose  any  defense  he  saw 
fit,  and,  for  anything  we  know,  did  interpose 
before  the  county  Judge  the  defense  of  in- 
fancy. There  was  nothing  in  the  record  trans- 
mitted from  the  county  Judge  to  the  district 
court  to  advise  the  latter  as  to  what  Issues 
were  tried  before  the  county  Judge,  and 
therefore  the  district  court  did  not  err  in  over- 
ruling the  motion  of  Cobbey  to  strike  oat  the 
defense  of  Infancy  set  up  by  Buchanan  hi  his 
answer  filed  In  the  district  court 

2.  The  second  assignment  of  error  argued 
Is  that  the  district  court  erred  In  refusing  to 
give  to  the  Jury  the  following  Instruction: 
"The  Jtiry  are  instructed  that  If  you  believe 
Crom  Ibe  evidence  that  the  defendant  employ- 
ed the  plalntm  to  perform  the  services  for 
which  this  action  Is  brought,  and  at  the  same 
time  represented  to  the  plaintiff  that  he  had 
Mzlved  at  the  age  of  twenty-one  years,  then 
yon  are  Instructed  that  yon  may  consider 
anch  statements,  and  such  declaration  may  be 
considered  by  yon,  In  determining  his  age  at 
the  time  sodi  employment  was  made."  The 
court  did  not  err  in  refusing  to  give  this  in- 
«tracti(Mi.  (1)  The  instruction  was  asked  up- 
on the  ground  that  U  Buchanan  had  repre- 
sented himself  to  be  of  age,  such  representa- 
tion on  his  part  estopped  him  from  asserting 
the  defense  of  infancy.  This  Is  not  the  law. 
As  a  general  rule,  the  doctrine  of  estoppel  in 
pals  is  not  applicable  to  Infants.  Wieland  v. 
Koblck,  UO  111.  10;  SchneU  v.  City  of  Chi- 
cago, 38  m.  383.  In  Sims  v.  Bverhardt  102 
U.  S.  300,  the  supreme  court  said:  "Tbe  ques- 
tion Is  whether  acts  and  declarations  of  an  in- 
fant during  Infancy  can  estop  him  from  as- 
serting the  invalidity  of  bis  deed  after  he  has 
attained  his  majority.  In  regard  to  this  there 
can  be  no  doubt  founded  either  upon  reason 
or  authority.  Without  spending  time  to  look 
at  tbe  reason,  the  authorities  are  aU  one  way. 
An  e8t<^pel  in  pais  is  not  aK>Ucable  to  in- 
fants, and  a  fraudulent  representation  of  ca- 
pacity oannot  be  ^n  equivalent  for  actual  ca- 
];>acity.  «  •  *  An  assertion  of  an  estoppel 
against  him  to  but  a  claim  that  he  has  as- 
sented or  contracted.  But  he  can  no  more 
do  that  effectively  than  he  can  make  the  con- 
tract alleged  to  be  ooaflrmed."  In  Brown  v. 
McCune,  5  Sandf.  224,  it  was  said:  "We  are 
n9t  aware  that  any  case  has  gone  the  lengtli 
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of  holding  a  party  estopped  by  anytbing  he 
has  said  or  done  while  he  Is  under  age,  and 
vie  think  It  wonld  be  repugnant  to  the  prin- 
ciide  upon  which  the  law  protects  Infants 
from  clvfl  liabilities  in  general.  •  •  •  We 
are  clear  that  the  doctrine  of  estoppel  is  In- 
applicable to  infants."  We  are  aware  that 
there  are  cases  holding  a  party  estopped  from 
asserting  the  defense  of  infancy  when  he  hod 
procured  some  advantage,  benefit,  or  prop- 
erty by  fraudulently  representing  himself  to 
be  of  age,  and  where  the  other  party  bad  be- 
lieved In,  relied  on,  and  acted  upon  such  false 
representations.  Such  are,  among  others, 
Campbell  v.  Ridgley,  13  Ylct  Law  R.  (Aus.) 
701;  Overton  v.  Banister,  3  Hare,  503; 
Hayes  v.  Parker,  41  N.  J.  Eq.  680,  7  Atl.  511; 
Scbmltheimer  t.  Eiseman,  7  Bush,  29&  But 
in  all  those  cases  the  representation  made  by 
the  inftot  as  to  his  age  was  fraudulent]^ 
made,  and  believed  In,  relied  on,  and  acted 
upon  by  the  other  party.  And,  In  order  for 
the  representation  made  by  an  infant  as  to  his 
being  of  age  to  estop  him  from  asserting  In- 
fancy as  a  defense,  the  representation  must 
have  been  fraudulently  made  by  the  Infant, 
and  believed  In,  relied  on,  and  acted  upon  by 
the  other  party.  Baker  v.  Stone,  136  Mass. 
405.  And,  furthermore,  such  an  estoppel  must 
be  pleaded.  In  the  case  at  bar  the  reply  of 
Cobbey  to  Buchanan's  answer  was  a  general 
denial,  and  there  is  no  evidence  whatever  in 
the  record  that,  when  Buchanan  represented 
to  Cobbey  that  he  was  of  age,  Cobbey  be- 
lieved such  representation,  or  relied  on  or 
acted  upon  it.  In  fact,  all  the  evidence 
shows  that  Cobbey  was  fully  aware  of  the 
fact  that  Buchanan  was  a  minor.  (2)  If  the 
object  of  the  instruction  was  to  have  the 
jury  take  into  consideration  Buchanan's  rep- 
resentation that  he  was  a  minor,  and  con- 
sider that  statement  tfx  the  purpose  of  de- 
termining whether  or  not  he  was  a  minor  at 
the  time  of  his  alleged  employment  of  Cob- 
bey, then  the  instruction  was  inapplicable, 
as  there  was  no  attempt  made  by  any  one,  on 
the  trial,  to  show  that  Buchanan  was  in 
fact  of  age  at  the  time  of  his  alleged  employ- 
ment of  Cobbey,  or  that  Cobbey  did  not  know 
he  was  a  minor. 

3.  The  plaintiff  in  error  requested  the  dis- 
trict court  to  instruct  the  Jury  as  follows: 
•The  Jury  are  instructed  that  even  if  they 
find  from  the  evidence  that  Elmer  Buchanan, 
at  the  time  of  his  contracting  the  debt  sued 
on,  was  under  guardianship,  stiU  this  Is  no 
defense  to  this  action."  The  court  added  the 
following,  "Provided,  if  you  further  find 
such  services  necessaries,"  and,  as  thus 
changed,  gave  the  instruction.  The  third  as- 
signment of  error  argtied  relates  to  the  mod- 
iflcatiim  made  to  the  instruction  by  the  dis- 
trict court.  It  appears  that  Buchanan's  fa- 
ther had  died  intestate,  leaving  a  large  amount 
of  property.  Cobbey  alleged  that  Buchanan 
had  requested  him  to  examine  the  records, 
and  advise  him  as  to  what  property  he  was 
heir  to,  and  his  rights  with  reference  to  the 


property  inherited  from  his  deceased  Catber, 

and  that  be  did  so.  The  performance  of 
these  services  for  Buchanan  Is  a  part  of  Cob- 
bey's  claim  in  this  suit  The  court  would 
have  erred,  had  he  given  the  instruction 
without  the  modification  complained  of;  for  if 
Buchanan  was  a  minor,  under  guardianship, 
he  was  not  liaUe  to  Cobbey  for  anything  done 
or  furnished  by  him,  except  such  things  as 
were  necessaries;  and  necessaries  for  which  an 
Infant  is  liable  are  such  things  as  are  neces- 
sary to  his  support,  use,  and  comfort,  comiwrt- 
ing  with  Ids  condition  and  circumstances  in 
life  Price  v.  Sanders,  60  Ind.  310.  The  court 
should  have  told  the  Jury  that,  if  Cobbey  in- 
vestigated the  title  and  Interest  which  Buch- 
anan had  In  the  property  of  his  deceased 
fatber,  such  services  were  not  necessaries. 
It  also  appears  that  Buchanan  had,  by  a 
court  of  competent  Jurisdiction,  been  duly 
committed  to  the  reform  school,  there  to  re- 
main until  he  attained  his  majority  (see 
Buchanan  v.  Mallalien,  25  Neb.  201,  41  N. 
W.  152) ;  that  before  his  terra  expired  he  was 
released  on  parol,  during  his  good  behavior; 
that  he  violated  bis  parol,  and  the  authori- 
ties of  the  reform  school  ordered  him  return- 
ed thereto,  and,  while  in  the  custody  of  tbe 
sheriff  for  that  purpose,  Cobbey  sued  out,  on 
behalf  of  Buchanan,  a  writ  of  habeas  corpus; 
and  the  remainder  of  the  claim  of  Cobbey 
against  Buchanan  in  this  suit  is  for  services 
rendered  him  in  this  habeas  corpus  proceed- 
ing. By  the  modification  complained  of  the 
district  court  submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  snrices  rendered  by 
Cobbey  to  Buchanan  in  the  habeas  corpus 
proceeding  were  necessaries.  The  argument 
here  is  that  whether  these  services  were 
necessaries  was  a  question  of  law,  and  not  of 
fact  Id  Englebert  v.  Troxell,  40  Neb.  195,  58 
N.  W.  852,  this  court  said:  'The  meaning  of 
tlie  term  *necessarle8'  cannot  be  defined  by  a 
general  rule  api^icable  to  all  cases.  The 
question  is  a  mixed  one,  of  law  and  fact,  to 
be  determined  in  each  case  from  the  particu- 
lar facts  and  olrcnmstances  in  such  case." 
We  cannot  say  that  the  court  erred  In  sub- 
mitting to  the  Jury  the  question  as  to  whether 
the  services  rendered  by  Buchanan  in  the 
habeas  corpus  proceeding  were  necessaries. 
The  Judgment  of  the  district  court  is  right, 
and  is  afiSrmed.   Afiirmed. 


COOPER  et  al.  v.  DAVIS  MILL  CO. 
(Supreme  Court  of  Nebraslca.     May  6,  1806.) 

Attachment— Redelivbrt  Bohd— Exkootion  bt 
Claikant -Effkot  as  Estoppel. 
1.  Section  206  of  the  Ctode  of  Civil  Proce- 
dure proridea  that  an  officer  who  has  levied  a 
writ  of  attachment  shall  deliver  the  attached 
property  to  the  person  in  whose  possession  it 
was  found,  upon  his  execution,  with  sureties, 
of  an  undertaking  that  the  parties  to  the  same 
are  bound  in  double  the  appraised  value  there- 
of; that  the  property  or  its  appraised  value  in 
money  shall  l>e  forthcomiuK  to  answer  the  judg- 
ment of  the  court  in  the  action.     A  stranger  to 
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the  attachment  anit,  in  whose  poaseasion  the  at- 
tached property  is  found,  and  who  has  grlven 
tnch  an  undertaking,  cannot,  after  judgment 
and  order  of  sale  in  the  attachment  case,  be 
heard  to  assert^  in  an  action  upon  the  undertak- 
ing, that  he  himself,  and  not  the  attachment 
defendant,  was  the  owner  of  the  property. 

2.  In  such  case,  a  person  executing  such 
nndertaking  is  tx>und,  by  its  distinct  terms,  to 
deliver  the  property  or  its  appraised  value  in 
money,  to  answer  the  judgment  ia  the  attach- 
ment case. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  county; 
Strode,  Judge. 

Action  by  the  Davis  Mill  Company  against 
O.  A.  Cooper  and  another  <m  a  bond.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
bring  error.     Affirmed. 

S.  P.  Davidson,  for  phiintifls  In  error. 
Pound  &  Burr,  for  defendant  in  error. 

IRVINE,  C.  The  Drfvis  Mill  Company  be- 
gan an  action  In  the  district  court  of  Lan- 
<  aster  county,  against  Fredericks,  Bailey  & 
Co.,  and  in  said  action  caused  an  attachment 
10  be  issued  and  levied  upon  certain  proper- 
ty, as  tbe  property  of  Fredericks,  Bailey  & 
Co..  vrhlch  was  In  the  possession  of  Cooper 
at  the  time  of  the  levy.  Thereafter  Cooper, 
as  principal,  and  John  B.  Wright,  as  surety, 
executed,  under  section  206  of  the  Code  of 
Civil  Procedure,  the  following  undertaking: 
"Whereas,  Sam  McClay,  sheriff  of  Lancaster 
county,  has  on  this  21st  day  of  September, 

I  1891,  attached  certain  goods  and  chattels  in 
the  bands  of  Orrin  Cooper  on  an  attachment 
Issned  oat  of  the  district  court  of  Lancaster 
county,  in  an  action  pending  therein,  where- 
in B.  T.  Davis  Mill  Company  is  plaintiff,  and 
Fredericks,  Bailey  &  Company  are  defend- 
ants, which  property  is  appraised  at  the  sum 

i  of  $675.65,  and  which  property  is  now  de- 
liver«d  to  Orrin  Cooper  at  his  request:  Now, 
we,  Orrin  Cooper,  as  principal,  and  John  B. 
Wright,  as  surety,  do  hereby  undertake  to 
the  plalntur,  in  tbe  sum  of  $1,351.20,  that 
raid  proper^,  to  wit,  two  hundred  sacks  of 
flour,  five  show  cases,  and  wrapping  papers 
and  paper  bags,  or  its  appraised  value  In 
money,  shall  be  forthcoming  to  answer  the 
Judgment  of  the  district  court  in  the  action, 
and  perform  the  judgment  of  said  court; 
then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect,  as  provided 
by  statnte.  Orrin  Cooper.  John  B.  Wright." 
The  property  was  thereupon  delivered  by 
tbe  sheriff  to  Cooper.  Judgment  having 
been  rendered  against  Fredericks,  Bailey  & 
Ca,  and  an  order  made  for  the  sale  of  tbe 
attached  property,  suit  waa  brought  upon 
this  bond.  Cooper  and  Wright  answered, 
alleging  property  in  Cooper  by  virtue  of  a 
chattel  mortgage  antecedent  to  the  attach- 
ment; and,  a  Jury  having  been  waived,  the 
court  fonnd  in  favor  of  the  plaintiff  for  the 
appraised  value  of  the  property.  The  de- 
fendants seek  to  have  the  Judgment  in  pur- 
soance  of  this  finding  reversed  by  these  pro- 
ceedings. 


The  record,  on  its  face,  presents  two  ques- 
tions: First.  Was  the  mortgage  to  Cooper 
valid  as  against  the  creditors  of  the  mort- 
gagor? Second.  Can  the  defendants  In  this 
case  be  beard  to  set  up  property  in  them- 
selves, or  in  one  of  them,  as  against  an  ac- 
tion upon  their  bond?  The  first  question  we 
do  not  find  It  necessary  to  consider.  It  is,  pa- 
haps,  somewhat  remarkable  that  the  second 
question  has  never  before  been  presented  in 
such  a  form  as  to  call  forth  a  distinct  deci- 
sion. In  Hilton  v.  Boss,  9  Neb.  406,  2  N.  W. 
S62,  It  was  held  that  the  giving  of  a  rede- 
livery bond,  under  section  20C,  does  not  pre- 
clude the  defendant  in  the  attachment  case 
from  afterwards  moving  for  a  dissolution  of 
the  attachment;  and  this  decision  was  fol- 
lowed in  Wilson  V.  Shepherd,  15  Neb.  15, 
16  N.  W.  826.  These  decisions  we  have  no 
disposition  to  question.  On  the  contrary, 
we  think  they  are  entirely  right  Tbe  un- 
dertaking of  tbe  defendants  was  merely  that 
the  property  or  Its  appraised  value  in  money 
should  be  forthcoming  to  answer  the  Judg- 
ment of  the  court  in  the  attsichment  case. 
The  defendant  did  not  stipulate  that  the 
Judgment  should  be  tor  the  plaintiff,  pr  that 
k  should  sustain  the  attachment.  He  was 
left  at  liberty  in  the  attachment  case  to  re- 
sist the  main  action,  and  to  resist  the  at- 
tacbm^it  Itself;  and  his  only  obligation  was 
that  tbe  property  or  its  value  should  be 
forthcoming  to  answer  any  Judgment  which 
might  be  rendered.  If  the  attachment  should 
be  dissolved  on  his  motion  no  Judgment 
could  be  rendered  which  the  property  would 
be  required  to  answer.  In  the  case  now  be- 
fore us,  the  bond  was  given  by  a  third  per- 
son, in  whose  possesslMi  the  property  was 
found;  and  the  attachment  case  proceeded 
to  Judgment  In  favor  of  the  plaintiff  therein, 
without  dissolving  the  attachment,  but,  ou 
the  contrary,  with  an  order  subjecting  the 
attached  property  to  sale  In  payment  of  the 
Judgment.  In  Cortelyou  v.  Maben,  40  Neb. 
512,  59  N.  W.  04,  a  bond  given  under  the  sec- 
tion in  question  was  held  not  obligatory,  be- 
cause the  officer  had  refused  to  accept  It, 
and  It  had  therefore  never  become  operative. 
But  in  the  opinion,  after  referring  to  cases 
holding  that,  after  such  a  bond  has  become 
operative,  the  obligors  cannot  urge  that  the 
property  did  not  belong  to  defendant,  the 
court  said:  "We  do  not  controvert  the  propo- 
sitions which  the  cited  cases  lay  down,  but 
these  decisions  are  not  applicable  to  the  facts 
made  by  this  record."  The  question  before 
us  has  never  then  been  decided  by  this  court, 
although  the  Judgment  of  the  lower  court 
receives  some  Implied  support  from  the  dic- 
tum above  quoted,  which,  however,  was 
carefully  guarded,  to  avoid  Its  being  consid- 
ered as  an  authoritative  announcement  of 
the  law. 

Looking  elsewhere  for  light,  we  are  met  by 
a  wealth  of  adjudications;  but  the  cases  are 
so  conffictlng  In  their  character  that,  from 
authority  alone,  it  would  be  difficult  to  reach 
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a  eonclnslon.  We  Shall  not  attempt  a  com- 
plete review  of  these  cases;  nor  shall  we 
even  attempt  a  classification  which  would  em- 
brace the  whole  number,  or  which  pretends 
to  scientific  exactness  of  analysis.  A  general 
classification  may,  however,  be  made,  which 
we  think  will  aid  somewhat,  by  pursuit  of  the 
Inductive  method,  to  a  solution  of  the  ques- 
tion before  us.  The  earlier  cases,  especially 
In  New  England,  relate  not  to  bonds  or  to  stat- 
utory undertakings,  but  to  receipts.  In  this 
the  receiptor  Is  treated  merely  as  the  bailee 
of  the  officer  holding  the  writ;  and,  while 
this  principle  may  not  appear  very  prominent- 
ly in  the  (^Iniona  as  controlling  the  decision 
of  the  court,  it  is  very  obvious  that  in  many 
cases  it  watt  the  controlling  feature.  We 
shall  not  undertake  to  separate  the  cases  of 
receipts  from  those  of  bonds  or  statutory  un- 
dertakings, but  the  distinction  between  these 
two  classes  of  instruments  should  be  borne 
in  mind  in  comparing  the  cases. 

There  is  a  class  of  cases  in  which  it  is 
held  that  the  liability  of  a  receiptor  depends 
upon  that  of  the  officer  holding  the  writ; 
that,  therefore  if  the  goods  were  not  in  fact 
subject  to  the  attachment,  and  passed  into 
the  hands  of  their  rightful  owner,  the  officer 
not  being  liable  to  the  plaintiff  In  attachment, 
the  receiptor  was  not  so  liable  to  the  officer. 
Jones  y.  Gilbert,  13  Conn.  506;  Dayton  v. 
Merritt,  38  Conn.  184;  Morse  v.  Hurd,  17  N. 
H.  246;  Adams  v.  Fox,  17  Vt  361;  Learned 
▼.  Bryant,  13  Mass.  224;  Lathrop  v.  Cook,  14 
Me.  414;  Perry  v.  Williams,  39  Wis.  339; 
Williams  v.  Morgan,  50  Wis.  548,  7  N.  W. 
541;  BUllngsley  v.  Harris,  79  Wis.  103,  48 
N.  W.  108.  A  modification  of  this  doctrine 
is  observable  in  Bursley  v.  Hamilton,  15  Pick. 
40,  which  holds  that  in  such  case  the  fact  that 
the  defendant  in  attachment  was  not  the 
owner  is  no  defense  to  an  action  on  the  re- 
ceipt, but  goes  in  mitigation  of  damages. 
Akin  to  these  cases  is  another  class,  where 
It  is  held  that  the  receiptor  may  show  In  de- 
fense that  he  has  surrendered  the  property 
to  a  stranger,  under  a  paramount  title. 
Learned  v.  Bryant,  13  Mass.  224;  Fisher  v. 
Bartlett,  8  Me.  122;  Sawyer  t.  Mason,  19  Me. 
49;  Wood  v.  Goodwin,  40  Me.  266;  Qulne  v. 
Mayes,  2  Rob.  (La.)  510;  Bauer  v.  Antolne, 
22  La.  Ann.  145;  Koeniger  T.  Creed,  58  Ind. 
554.  Several  of  these  cases  very  sharply 
draw  the  distinction  between  the  receiptor's 
setting  up  property  in  himself  and  his  set- 
ting up  property  in  a  third  person,  holding  ei- 
ther distinctly  that  he  Is  estopped  from  set- 
ting up  property  in  himself,  or  else  that  not 
only  property  In  the  third  person  must  be  al- 
leged, but  an  actual  surrender  to  him  under 
a  title  paramount.  Learned  v.  Bryant,  su- 
pra; Sawyer  v.  Mason,  supra;  Wood  v.  Good- 
win, supra;  Koeniger  v.  Creed,  supra;  Gray 
V.  MacLean,  17  111.  404.  But  this  distinction 
Is  denied  in  Perry  t.  Williams,  supra.  Still 
another  class  of  cases  is  to  the  effect  that  a 
receiptor  or  obligor  is  bound  by  his  contract 
to  surrender  the  property  according  to  Its 


terms;  but  having  done  so,  and  thus  dischar- 
ged his  bond,  he  may  then  Institute  an  appro- 
priate action,  setting  up  title  In  himself. 
Johns  V.  Church,  12  Pick.  557;  Robinson  t. 
Mansfield,  13  Pick.  139;  Eleven  v.  Freer,  10 
CaL  172;  Gaft  v.  Harding,  66  IlL  61.  In  a 
few  of  the  cases  there  lurks  a  hint  of  a  vei? 
interesting  distinction  which  the  facts  of  this 
case  do  not  render  it  necessary  for  us  to 
closely  examine.  These  are  cases  of  foreigo 
attachment,  where  it  seems  that  one  executing 
a  redelivery  bond  may  show  that  the  facts 
Justifying  the  issuing  of  the  attachment  did 
not  exist,  for  the  reason  that  the  jurisdiction 
of  the  court  depended  upon  those  facts.  The 
attachment  cases  were  proceedings  la  rem; 
and,  if  jurisdiction  did  not  exist,  the  offlcei 
was  without  any  right  to  hold  the  property, 
and  therefore  the  bond  was  without  consid- 
eration. See  Biillngsley  v.  Harris,  79  Wis. 
107,  48  N.  W.  108;  Mlnrphy  v.  Montandon,  2 
Idaho,  1048,  29  Pac.  861,  and  also  certain  ear- 
ly Louisiana  cases.  lo  a  few  cases,  the 
bond,  by  express  terms,  admitted  that  the 
property  was  that  of  the  defendant  in  attach- 
ment; and  the  cases  were  resolved  on  the 
ground  that  this  admission  was  conclusive 
upon  the  parties.  Analogous  to  this  class  of 
cases  is  Smith  v.  Jew^,  14  Gray,  222,  where 
it  was  held  that  a  surety  on  a  ledeUvery 
bond  could  set  up  a  mortgage  from  the  prin- 
cipal, who  was  also  the  defendant  in  the  at- 
tachment suit.  In  defense  of  the  action,  be- 
cause the  bond  expressly,  by  its  recitals,  re- 
served to  him  the  right  to  do  so.  In  Easton 
▼.  Goodwin,  22  Minn.  426,  it  was  held  that, 
where  the  defendant  himself  executed  tlie  re- 
ceipt, he  would  not  be  permitted  to  set  up  ti- 
tle In  a  stranger.  This  case  went  largely, 
however,  upon  the  doctrine  of  estoppel  es 
pais.  The  following  cases  bold  (some  of 
them  in  regard  to  receipts  and  some  in  re- 
gard to  bonds)  that  the  receiptor  or  obligor 
Is  bound  by  the  terms  of  his  undertaking  to 
deliver  the  property,  and  that  he  cannot  be 
heard  to  set  up  title  adversely  to  the  cUhns 
of  the  plaintiff.  Staples  v.  Fllllmore,  43  Coon. 
510;  Blrdsall  v.  Wheeler,  58  Conn.  42y.  -i) 
AtL  607;  Morrison  v.  Blodgett,  8  N.  H.  23*: 
Pierce  v.  Whiting,  63  C!al.  538;  Desell  v. 
Odell,  3  Hill,  215;  People  v.  Beeder,  25  N.  T. 
302;  Cornell  v.  Dakin,  38  N.  Y.  253;  Haxtun  v. 
Sizer,  23  Kan.  310;  Wolf  v.  Ehihn,  28  Kan. 
588;  Case  v.  Steele,  34  Kan.  90,  8  Pac.  242: 
Peterson  v.  Woollen,  48  Kan.  770,  80  Pac.  12S; 
Dorr  v.  Clark,  7  Mich.  310.  We  call  particu- 
lar attention  to  the  Kansas  cases  cited,  be- 
cause they  are  under  statutes  like  our  own. 
Other  oases  not  so  closely  in  point,  but  the 
reasoning  in  which  fully  sustains  the  jndg- 
ment  of  the  low^r  court  in  this  case,  are  the 
following:  Spencer  v.  Williams,  2  VL  20li: 
Jewett  V.  Torrey,  11  Mass.  219;  Bacon  t. 
Daniels,  116  Mass.  474;  Foltz  v.  Stevens.  M 
111.  180;  Hopping  V.  Burnam,  2  O.  Greene. 
39;  Burk  v.  Webb,  32  Mich.  173;  Stowell's 
Adm'r  V.  Drake,  23  N.  J.  Law,  310. 
Examining   the   foregoing    cases    with  a 
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v^w  to  aBcertainlng  the  true  principleB  of 
law  which  should  goyem  the  question,  there 
Is— FiisL  A  general  disposition  observable 
to  work  ont  the  liability  of  the  obligors  or 
receiptors  through  that  of  the  officer  hold- 
ing the  writ  This  may  be  well  enough  when 
the  obligation  runs  to  the  officer,  and  not,  as 
in  this  case,  to  the  plaintiff  himself.  But 
the  rule  obeerred  tends  too  much  In  the 
direction  of  satisfying  the  demands  of  a  gen- 
eral equitable  adjustment,  rather  than  the 
enforcement  of  contracts  as  made,  to  com- 
mend It  greatly  to  the  consideration  of  courts, 
which  r^ard  It  as  their  province  to  adjust 
controTersies  according  to  the  rights  of  the 
parties  as  fixed  by  law,  rather  than  to  as- 
sume a  general  goardinnshlp  and  super- 
viaoiy  power  over  the  contracts  of  soitors. 
Second.  Some  of  the  courts  in  cases  of  re- 
ceipts, as  will  be  observed  from  an  ezamina- 
Uon  of  the  cases  cited,  have  regarded  these 
instruments  as  technical  receipts,  and  there- 
fore oiien  generally  to  contradiction  by  parol 
evidmoe.  Such  cases  are  clearly  not  ap- 
plicable to  the  one  before  us.  Third.  A 
large  number  of  caees  are  resolved  solely  on 
the  doctrine  of  estoppel;  and  these,  in  Juris- 
dictions where  the  distinction  is  retained  be- 
tween estoppels  and  simple  contracts,  have 
naturally  sought  for  the  estoppd,  not  as  an 
t«toppel  of  record  or  by  deed,  but  as  an  e»- 
tcppel  en  pais.  This  has  led  to  a  disUnc- 
ti'uu  some  places  observed  between  cases 
where  the  receiptor  has  informed  the  officer 
at  the  time  of  tecelTlng  the  property  that  he 
claimed  on  interest  In  it,  and  those  where 
be  has  concealed  such  an  interest,  and  there- 
by placed  the  officer  or  the  plaintiff  at  a  dis- 
advantage. Fourth.  The  cases  where  a  re- 
ceiptor Is  allowed  to  set  up  titie  in  a  third 
person  are  not  in  point  They  are  resolved 
under  the  general  rule  that  a  bailee  may  sur- 
render to  the  true  owner,  and,  if  he  do  so, 
he  is  not  liable  to  bis  baUor.  Fifth.  The 
cases  which  turn  upon  the  court's  Jurisdic- 
tion over  the  property  are  not  here  in  point 
In  this  case  the  attachment  was  not  based 
on  the  nonresidence  of  the  defendant,  nor 
was  it  claimed  that  the  writ  was  illegally  is- 
Hued;  so  that  it  cannot  be  claimed  that  the 
bund  was  without  consideration.  The  deliv- 
ery of  the  property  to  the  obligor  is  a  suffi- 
cient consideration  If  one  is  required  for  a 
natutoiy  bond.  All  the  cases  where  the 
attachment  was  not  illegally  issued  so  hold. 
We  think,  therefore,  that  the  cases  which 
seem  to  favor  the  contention  of  the  defend- 
ants herein  are  either  not  in  point  or  were 
decided  on  grounds  which  are  not  tenable  as 
applied  to  the  fkcts  of  the  present  case.  We 
do  not  regard  the  question  as  one  of  estop- 
pel.  except  in  so  far  as  every  man  may  be 
said  to  be  estopped  from  setting  np  claims 
contrary  to  his  express,  deliberate,  and  law- 
ful contract  obligations.  The  true  line— the 
consistent  line— of  authorities  Is  that  which 
holds  the  defendant  to  the  terms  of  Ids  con- 
tract, and  requires  Um  to  perform  it  as  he 


has  obligated  himself  to  do.  If  he  has  made 
a  fooUsb  contract  the  courts  cannot  relieve 
him,  provided  he  is  competent  to  contract, 
the  contract  is  legal,  and  was  not  accom- 
plished by  fraud,  mistake,  or  duress.  In  this 
case  the  defendants  have  imcondlttonally, 
clearly,  lawfully,  deliberately,  and  freely  ob- 
ligated themselves  that  the  property,  or  Its 
appraised  value  In  money,  should  be  forth- 
coming to  answer  the  Judgment  in  the  at- 
tachment case.  The  Judgment  has  been  ren- 
dered In  that  case,  and  It  requires  a  resort  to 
the  property.  Whether  they  might  have 
been  heard  in  the  attachment  case,  after  giv- 
ing the  undertaking,  to  assert  their  rights,  or 
whether,  as  Indicated  by  some  of  the  cases 
we  have  cited,  they  might  have  delivered 
the  property  In  pursuance  of  their  undertak- 
ing, and  thus,  having  discharged  It  after- 
wards asserted  a  claim  thereto,  we  cannot 
and  do  not  now  decide.  What  we  hold  Is 
that  their  bond  absolutely  required  them  to 
deliver  the  property,  or  Its  value,  to  answer 
the  Judgment;  and  that  they  cannot  be  now 
heard  to  assert  tiUe  in  themselves,  as  against 
the  terms  of  their  bond.    Judgment  affirmed. 


McKBNNA  V.  DIETRICK  et  al. 

(Supreme  Court  of  Nebraska.     May  6,  1896.) 

Review  os  Api^ai. — Recobo. 
The  petition  in  error  in  this  case  present- 
ing only  qnestious  requiring  an  examination  of 
the  evidence,  and  there  being  no  bill  of  excep- 
tions allowed  either  by  the  judge  or  clerk,  the 
jadgment  is  affirmed. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  William  McKenna  against  Chris- 
tian Dletrlck  and  others.  Judgment  for  de- 
fendants.   Plaintiff  brings  error.    Affirmed. 

Mahoney,  Minahan  &  Smyth,  for  plaintiff  in 
error.  Hcrdman  &  Herd  man,  for  defendants 
In  error. 

mviNE,  C.  This  was  an  action  of  replevin 
by  the  plaintiff  in  error  against  the  defendants 
In  error,  for  a  horse,  a  harness,  and  a  buggy. 
The  philntiff  claimed  under  chattel  mortgage. 
The  defendants  claimed  an  agister's  lien  on 
the  horse,  and  made  no  claim  for  the  other 
property.  The  court  directed  the  inry  to  re- 
turn a  verdict  in  favor  of  the  defendants  for 
the  horse.    The  plaintiff  prosecutes  error. 

The  only  questions  presented  are  the  suffi- 
ciency of  the  evidence,  and  the  propriety  of 
the  peremptory  instruction  given  by  the  court 
Bach  of  these  questions  requires  for  its  solu- 
tion an  examination  of  the  evMence.  What 
ptuixirts  to  be  a  bill  of  exceptions  in  the 
case  has  not  been  settied  or  allowed  either  by 
the  Judge  or  the  clerk;  and  It  therefore  cannot 
be  considered  for  any  purpose.  Judgment  af- 
firmed. 
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THOMAS  ▼.  THOMAS  et  al. 

(Supreme  Court  of  Nebraska.     May  6,  1886.) 

&KBOR  AKD  Appeal  —  Election  —  Aoreeuent  to 

Recosvbt  Land— Statute  of  Fbadds 

— Plbadimo— Waiver. 

1.  Where  a  party  presenting  a  case  to  this 
court  for  review  files  a  petition  in  error  there- 
in, he  will  be  premimed  to  have  elected  to  pro- 
ceed by  error,  and  not  by  appeal. 

2.  A  parol  agreement  by  a  grantee  to  recon- 
vcy  real  estate  to  his  grantor  is  within  the  stat- 
ute of  frauds,  and  does  not  create  an  express 
I  rust  in  such  real  estate,  in  favor  of  the  gran- 
tor. 

3.  It  is  not  necessary  that  the  existence  of 
n  parol  contract  be  denied  in  pleading,  in  order 
to  render  the  defense  of  the  statute  of  frauds 
available;  but  the  pleader  may  admit  the  con- 
tract, and  yet  plead  and  insist  upon  the  statute 
and  Its  application  thereto. 

4.  The  failure  to  object,  on  a  trial,  to  the 
introduction  of  evidence  of  a  parol  agreement  to 
reconvey  real  estate,  will  not  amount,  under 
the  practice  of  this  state,  to  a  waiver  of  the 
right  to  invoke  the  statute  of  frauds  as  to  such 
iigreement,  when  the  statute  has  been  property 
pleaded  as  a  defense. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Washington  county; 
Clarkson,  Judge. 

Action  by  John  D.  Thomas  against  John 
P.  Thomas  and  another  to  cancel  a  deed. 
On  the  death  of  iilaintiff  and  defendant 
Thomas,  the  action  was  revived  in  the  name 
of  Julia  Thomas,  administratrix  of  John  D. 
Thomas,  deceased,  against  A.  S.  Churchill, 
administrator  of  John  P.  Thomas,  deceased. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Charles  Ogden  and  Saunders,  Macfarland 
&  Dickey,  for  plaintiff  in  error.  Covell, 
Churchill  &  Winter,  for  defendants  in  error. 

HARRISON,  J.  The  original  plaintiff  in 
this  cause,  John  D.  Thomas,  and  one  of  the 
defendants,  John  P.  Thomas,  have  died  dur- 
ing its  pendency;  and  the  action  has  been 
revived  in  the  name  of  Julia  Thomas,  ad- 
ministratrix of  the  estate  of  the  deceased 
plaintiff,  and  against  the  administrator  of 
the  deceased  defendant  A  petition  was  filed 
March  7,  1891,  and  an  amended  petition  May 
25,  1881,  in  which  it  was  stated,  in  sub- 
stance, that  the  plaintiff  was,  and  for  many 
years  had  been,  the  owner  of  200  acres  of 
land  In  Washington  county.  Neb.  (giving  a 
specific  description  of  the  land,  which  we 
omit);  that  he  had  been  a  resident  of  this 
state  during  the  year  1856,  and  of  Washing- 
ton county  until  about  1872,  when  he  re- 
moved to  Omaha;  that  about  the  year  1875 
the  plaintiff  was  induced,  by  fraud,  misrepre- 
sentation, and  deception,  to  many  with  one 
Sylvia  Preston,  and  soon  after  such  mar- 
riage he  became  convinced  that  the  woman 
had  formed  such  marriage  relation  with  him 
for  the  purpose  of  assisting  her  in  a  fraudu- 
lent purpose  to  obtain  as  much  of  his  money 
and  property  as  possible;  that  in  the  course 
of  numerous  Utigationa  with  her,  or  her  rela- 
tions, friends,  and  accomplices,  as  opponents, 


be  had  lost  much  money,  and  a  large  ajid 
valuable  piece  of  land,  and  that  he  had  been 
unsuccessful  in  a  number  of  other  lawsuits 
In  which  be  bad  been  a  participant  and 
bad  become  imbued  with  the  idea  that  be 
could  not  obtain  Justice,  and  that  he  would 
loee  or  have  all  the  remainder  of  the  property 
which  he  owned  taken  from  him,  "and  said 
nephew,  John  P.  Thomas,  having  personal 
knowledge  of  many  of  the  plaintiff's  said  an- 
noyances and  experiences  in  the  courts  of 
Douglas  coimty,  and  citizens  above  referred 
to  of  Douglas  cotmty,  and  being  a  young, 
unmarried  man,  poor  but  honest,  as  the  plain- 
tiff then  believed,  professed  great  sympathy 
for  the  plaintiff  in  his  above-mentioned  trou- 
bles, and  proffered  his  assistance,  as  a  b-ust- 
ed  relative,  in  helping  the  plaintiff  to  place 
his  property  then  remaining  in  such  shape 
as  that  no  more  of  it  would  be  lost  to  the 
plaintiff,  and  so  that  plaintiff,  at  any  time 
he  designed,  might  have  it  returned  to  him. 
And  the  plaintiff,  believing  in  the  honesty 
and  Integrity  of  his  said  nephew,  the  de- 
fendant John  P.  Thomas,  and  believing  that 
such  offer  was  made  In  good  faith  and  for 
the  benefit  of  this  plaintiff,  and  to  enable 
the  plaintiff  to  save  to  himself  said  prop- 
erty, the  plaintiff  was  Induced  to  and  did 
accept  the  proffered  assistance  of  his  said 
nephew  in  that  behalf,  which  proffered  as- 
sistance, as  plaintiff  afterward  learned,  was 
in  bad  faith,  and  his  statements  of  sympathv 
for  the  plaintiff,  and  of  his  desire  to  assist 
said  plaintiff  to  save  said  property  for  his 
own  use  and  benefit,  were  false,  and  mado 
with  the  fraudulent  design  of  inducing  plain- 
tiff to  Intrust  to  the  defendant  John  P. 
Thomas  the  title  to  said  property,  that  he. 
John  P.  Thomas,  might  thus  be  enabled  to 
defraud  plaintiff  out  of  the  same,  and  with- 
out any  intention  on  the  part  of  him,  tho 
said  John  P.  Thomas,  to  reconvey  the  same 
to  plaintiff;  that  on  the  6th  day  of  Febru- 
ary, 1884,  the  plaintiff,  confiding  in  the  said 
John  P.  Thomas,  and  belleying  that  he  was 
sincere  in  proffering  assistance  as  above  stat- 
ed, and  with  the  verbal  understanding  and 
promise  of  the  said  John  P.  Thomas  that  be 
would  at  any  time  thereafter,  at  the  request 
of  the  plaintiff,  reconvey  to  the  plaintiff  an}- 
and  all  of  said  above-described  real  estate, 
and  the  plaintiff  believing  it  was  a  matter  of 
prudence  for  him  (plaintlfT)  so  to  do,  by  deed 
of  the  date  last  aforesaid  conveyed  to  said 
defendant  John  P.  Thomas  all  of  the  said 
above-described  real  estate,  to  be  held,  as 
above  stated,  in  trust  for  the  sole  benefit 
and  use  of  this  plaintiff;  that,  although  said 
deed  recited  a  consideration,  yet  in  truth  and 
in  fact  there  was  no  consideration  therefor, 
and  no  money  was  paid,  or  intended  to  be 
paid.  In  consideration  for  said  deed,  and  no 
consideration  has  since  been  paid  by  said 
John  P.  Thomas,  or  any  one  for  him,  for 
said  deed.  And  plaintiff  avers  that  the 
promise  by  which  the  plaintiff  was  induced 
to  make  the  said  deed  to  the  defendant  John 
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P.  Xhomas,  as  above  stated,  was  in  bad 
faith,  and  false,  and  made  with  the  intent 
on  his  part  to  deceiye  and  defraud  this  plain- 
tiff thereby;  that,  at  tlie  date  of  said  con- 
Teyance  by  plaintiff  to  said  defendant  John 
P.  Thomas,  the  said  defendant  was  a  poor 
man,  and  without  any  means  with  which  to 
pay  any  consideration  for  such  transfer;  that 
sucli  deed  was  not  made  as  a  gift  nor  as  an 
advancement  to  said  John  P.  Thomas,  but 
vas  made  and  accepted  for  the  sole  benefit 
of  plaintiff,  as  above  stated;  that  said  deed 
iras  recorded  in  the  county  clerk's  office  of 
Washington  county,  Nebraska,  on  the  16th 
day  of  February,  1884,  at  page  346  of  Book 
10  of  Deeds;  that  plaintifif,  ever  since  the 
making  of  said  deed,  has  been  In  possession 
of  all  of  said  real  estate,  has  paid  all  taxes 
and  assessments  thereon,  has  collected  the 
rents  thereof,  and  all  done  with  full  knowl- 
eige  of  the  said  defendant  John  P.  Thomas, 
and  without  any  protest  on  his  part  against 
tlie  same,  or  any  dalm  on  his  part  as  to  any 
[lersonal  interest  therein,  until  about  the  21st 
day  of  February,  1891,  upon  which  date  the 
said  defendant  John  P.  Thomas  undertook  to 
assert  his  title  to  said  property,  and  inter- 
fered with  the  tenants  placed  on  said  land 
by  the  plalntifC  by  notifying  said  tenants  not 
to  pay  rent  to  this  plaintiff";  that  John  P. 
Thomas,  in  further  pursuance  of  his  fraudu- 
lent design,  on  the  21st  day  of  February, 
1S81,  conveyed  by  deed  of  quitdalm  the  lands 
described,  to  one  Henry  Webber,  for  an  al- 
leged consideration  of  $6,000;  that  there  was 
•D  fact  no  consideration  passed  from  Webber 
to  John  P.  Thomas,  and  that,  as  a  part  of 
the  scheme,  Webber,  of  date  February  24, 
1891,  executed  and  delivered  to  John  P. 
Tliomas  a  mortgage  on  the  lands  in  question, 
purporting  to  secure  the  payment  of  $5,200, 
which  was  duly  recorded,  and  that  the  same 
waa  in  truth  entirely  without  consideration, 
and  a  sham.  The  prayer  of  the  petition  was 
for  the  declaration  of  a  trust  in  favor  of 
plaintiff  in  the  premises  described  therein, 
and  the  annulment  and  cancellation  of,  all 
and  singular,  the  various  instruments  of  con- 
Teyance  referred  to  in  the  petition;  "that 
the  plaintiff  be  reinvested  of  bis  former  title 
In  and  to  all  of  the  hereinbefore  described 
real  estate."  It  was  also  asked  that  Web- 
ber be  oijoined  from  transferring  the  prop- 
erty; that  John  P.  Thomas  be  enjoined  from 
diqiOBing  of  the  mortgage  executed  by  Web- 
ber, or  the  notes,  the  payment  of  which  it 
purported  to  secure,  and  that  both  defend- 
ants be  enjoined  from  in  any  manner  inter- 
fering with  the  tenants  of  plaintiff  then  oc- 
rapying  the  land,  and  for  such  other,  fur- 
ther, and  diiferent  r^ef  as  Justice  and  eqidty 
would  entitle  him  to  receive.  John  P.  Thom- 
as, of  defendants,  answered,  and  admitted 
that  he  was  the  plaintiff's  nephew,  and  that 
nn  the  5th  of  February,  1884,  the  plaintiff 
conveyed  to  him  the  real  estate  mentioned  in 
the  petition,  and  stated  that  the  conveyance 
vas  effected  by  warranty  deed;   denied  that 


the  transfer  was  without  consideration,  and 
averred  that  it  was  for  a  good  and  valuable 
consideration,  and  not  in  trust,  but  for  the 
use  of  defendant,  his  heirs  and  as^gns;  and, 
as  to  the  verbal  promise  to  reconvey  the  land 
to  plaintiff  as  alleged  in  the  petition,  pleaded 
that  it  was  void  and  of  no  effect,  under  the 
statute  of  frauds,  and,  further,  that  the 
plaintiff  was  estc^ped  by  the  cov^iants  and 
recitals  in  the  warranty  deed  by  which  he 
conveyed  the  real  estate  to  defepdant  from 
averring  or  proving  any  trust  relation  as 
arising  from  the  transaction,  in  contradiction 
of  the  terms  of  the  instniment,  and  estopped 
from  claiming  any  right  or  interest  in  the 
premises.  It  was  admitted  that  plaintiff 
had  paid  the  taxes  assessed  against  the  land, 
but  denied  tliat  the  plaintiff  had  been  In  pos- 
session of  the  premises,  either  himself  per- 
sonally, or  by  tenants;  and,  further  answer- 
ing the  fifth  paragraph,  it  was  pleaded  that, 
on  or  about  the  date  the  land  was  conveyed 
by  plaintiff  to  the  answering  defendant,  the 
defendant  executed  and  delivered  to  plaintiff 
a  power  of  attorney  by  which  the  plaintiff 
was  authorized  to  lease  the  premises  and 
collect  the  rents  thereof,  and  that,  acting  un- 
der and  by  virtue  of  the  authority  thus  grant- 
ed, the  plaintiff  leased  the  land,  collected 
the  rent  mcmey,  and  with  it,  or  a  portion  of 
It,  paid  the  taxes.  It  was  further  answered 
by  this  defendant:  "The  defendant  admits 
that  on  the  21st  day  of  February,  1891,  he 
conveyed  the  premises  to  Henry  Webber  for 
a  consideration  of  $6,000,  and  that  Webber 
executed  and  delivered  to  the  answering  de- 
fendant a  mortgage  to  secure  the  payment  of 
the  sum  of  $5,200,  a  part  of  the  purchase 
price  of  the  land."  There  were  some  other 
matters  pleaded  in  this  answer,  but  we  need 
not  notice  them  here.  The  answer  of  Web- 
ber was  very  similar.  In  the  main,  to  that  of 
ids  co-defendant,  which  we  have  just  out- 
lined, and  admitted  the  conveyance  of  the 
land  by  John  P.  Thomas,  and  the  execution 
of  the  mortgage  for  the  impaid  portion  of 
the  purchase  price,  and  that  Webber  had 
notified  the  tenants  who  were  occupying  and 
using  the  land  not  to  pay  rent  to  the  plaintiff, 
and  averred  that  the  purchase  of  the  land 
by  this  defendant  was  for  a  good  and  valua- 
ble consideration,  and  without  any  knowl- 
edge on  his  part  of  any  right  or  claim  of 
right  of  the  plaintiff  in  or  to  the  premises. 
The  issues  were  tried  to  a  judge,  who  re- 
solved them  in  favor  of  the  defendants,  and, 
after  hearing  and  overruling  a  motion  for 
new  trial  in  liehalf  of  plaintiff,  rendered  a 
Judgment  or  decree  for  defendants. 

A  i>etition  in  error  has  l>een  filed  in  this 
court  on  behalf  of  the  unsuccessful  party 
in  the  trial  court,  for  the  purpose  of  having 
the  proceedings  In  that  court  reviewed.  The 
parties  have  entitled  the  case,  as  here,  an  ap- 
peal, and  have  treated  it  as  such  in  the 
briefs  filed.  It  has  l>een  held  that,  where 
the  party  bringing  a  case  to  this  court  files 
a  petition  in  error,  he  will  be  presumed  to 
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have  elected  to  proceed  by  error,  and  not  by 
appeaL  Beatrice  Paper  Go.  y.  Beloit  Iron 
Works,  4C  Neb.  900,  65  N.  W.  1059;  Monroe 
V.  Reid,  46  Neb.  316,  W  N.  W.  983;  Woodard 
V.  Baird,  43  Neb.  310,  61  N.  W.  612.  But  It 
will  make  no  difference  In  this  case,  as  the 
points  discussed  all  come  under  t&e  ques- 
tions of  tbe  sufficiency  of  the  evidence  to 
sustain  the  findings  and  the  judgment,  and 
-what  are  the  rules  of  law  applicable  to  the 
facts  as  deyeloped  by  the  testimony  during 
the  trial,  and  governing  the  disposition  of 
the  cause,  and  did  the  trial  judge  rightly  se- 
lect and  apply  them? 

It  will  be  remembered  that  the  plaintiff 
pleaded  that  It  was  because  he  feared  a  loss 
of  his  property,  and  in  an  effort  to  avoid 
such  loss,  that  he  conveyed  the  property  to 
his  nephew.  In  his  testimony  he  gave  an  en- 
tirely different  reason  for  maldng  the  trans- 
fer. We  wlU  give  it  as  it  appears  in  the  rec- 
ord: "Q.  Now,  you  may  tell  the  court  what 
the  circumstances  were  attending  the  execu- 
tion of  the  deeds  spoken  of  in  the  petition 
and  the  answer  herein,  of  this  land,  to  which 
your  attention  has  been  called,  to  John  P. 
Thomas  about  the  year  1884.  A.  In  the  lat- 
ter part  of  December,  1883,  or  else  In  Janu- 
ary, 1884,  I  had  a  little  Interest  out  at  Fre- 
mont, and  I  went  out  there,  and  In  the  even- 
ing I  took  a  train,  and  went  to  Blalr.  It  was 
a  winter  evening,  and  pretty  dark.  I  had 
supper,  and  after  supper  I  stepped  out  on  the 
sidewalk,  and,  as  I  usually  go,  I  had  both 
hands  In  my  pocket  I  took  six  or  seven 
steps  from  the  door  when  I  stepped  on  the 
sidewalk,  and  I  st^tped  in  a  hole  with  the 
left  foot  and  didn't  reach  no  ground,  and  I 
fell  against  the  edge  of  the  planks  with  the 
fourth  and  fifth  rib,  and  it  pretty  nearly  laid 
me  out.  I  came  down  to  Omaha  here  the 
second  day  after,  and  I  treated  with  three 
different  doctors,  and  finally  I  went  to  the 
hospital,  and  stayed  there  some  two  weeks, 
and  I  was  spitting  considerable  blood,  and 
for  a  long  time,  when  I  went  up  steps,  I  had 
to  drag  my  left  foot  behind,  and  when  I 
went  down  st^s  I  had  to  swing  it  forward. 
When  I  was  in  bed  I  had  a  bard  time  to  turn 
over  one  way  or  the  other,  and  at  the  time 
I  didn't  know  what  would  become  of  me.  I 
had  no  friends  and  no  relatives  here,  except 
this  nephew.  Q.  You  mean  John  P.  Thom- 
as? A.  Yes;  and  I  called  him,  and  told  him 
the  conditions,  and  he  said  he  would  take 
care  of  anything  I  would  put  over  in  his 
name,  and  would  return  it  any  time  I  would 
make  a  demand,  and  afterwards  these  papers 
were  made  out  to  that  effect." 

Whatever  may  have  been  the  reasons  of 
the  plaintiff  for  so  doing,  on  the  5th  day  of 
February,  1884,  he  conveyed,  by  warranty 
deed,  to  his  nephew,  not  only  the  land  in  dis- 
pute, but  some  other  property.  The  plaintiff 
couldn't  recollect  whether  the  nephew  was 
present  when  the  deed  was  executed,  or  not, 
but  thought  he  was.  The  nephew  was  posi- 
tive that  he  was  not,  and  that  he  came  from 


St  Louis  to  Omaha,  probably  In  response  to 
a  letter  from  plamtlff,  arrivmg  in  the  latter 
city  on  the  evening  of  the  6th  of  February, 
and  during  the  next  day  (the  6th)  he  execut- 
ed and  delivered  to  his  uncle  a  power  ot  at- 
torney authorizing  him  to  take  entire  charge 
of  and  control  all  the  property  belonging  to 
the  nephew  in  Douglas  county  and  Washing- 
ton county.  To  refer  again  to  the  deed  trout 
the  uncle  to  the  nephew,  no  person  could  or 
did  tell  just  exactly  how  or  when  it  was.  If 
ever,  given  into  the  hands  of  the  nephew; 
but  it  was,  according  to  the  Indorsement 
made  <»  It  by  the  county  clerk  of  Washing- 
ton county,  filed  with  him,  presumably  for  rec 
ord,  February  11,  1884.  It  was  disclosed  by 
the  evidence  that  at  the  time  this  and  tlie 
other  land  in  Washington  county  was  con- 
veyed by  the  irialntiff,  be  also  conveyed  to 
his  nephew  some  property  he  owned,  situate 
in  Douglas  county,— some  of  it  in  Omaha. 
In  the  year  1887  the  plaintiff  requested  the 
defendant  to  reconveythe  land,  and  in  regard 
to  how  this  was  done,  or,  more  particularly, 
who  furnished  the  description  of  the  property 
to  be  included  in  the  deed  then  prepared  and 
afterwards  executed,  the  plaintiff  testified  as 
follows:  "Q.  Is  it  not  a  fact  that  you  went 
into  the  office  of  Mr.  Breen,  and  told  him  to 
prepare  a  deed  from  John  P.  Thomas  to  your- 
self, and  you  gave  him  a  description  of  the 
land  that  you  wished  to  be  Included  In  the 
deed,  Including  the  old  homestead  place,  as 
you  call  It,  In  Washington  county,  the  lots 
on  Cuming  street,  and  Eighteenth  and  Wet>- 
ster,  and  didn't  he  prepare  a  deed  for  yon  at 
that  time?  A.  Is  that  all  he  prepared? 
Didn't  he  put  In  10  acres  up  at  the  fort,  too? 
Q.  And  Mr.  Breen  put  Into  the  deed  a  de- 
scription ot  all  the  property  that  you  gave 
him  to  include  In  the  deed?  A.  Yes;  and  he 
put  it  nearly  all  in  his  deed,  too.  Q.  And, 
after  the  deed  was  prei>ared,  you  had  the  de- 
fendant go  with  you  up  to  Mr.  Breen's  office 
and  execute  that  deed,  didn't  you?  A.  I 
don't  ki^ow.  I  can't  tell  you.  Q.  And  he 
did  sign  and  execute  the  deed  before  Mr. 
Breen,  conveying  all  the  property  back,  ex- 
cept what  is  In  controversy  In  this  case.  A. 
The  deed  seems  to  be  signed  by  him;  yesi. 
•  •  ♦  Q.  And  that  transfer  back  to  you 
was  made  In  pursuance  of  what  you  have 
stated  here,— the  arrangement  for  all  the 
property?  A.  Tes.  Q.  At  that  time  he  vras 
still  on  good  terms  with  you,  was  he  not?  A. 
The  best  of  terms.  Q.  The  relations  between 
you  and  him  were  the  same  as  before?  A. 
Yea;  as  good  as  ever.  Q.  And  he  made  no 
objection  to  transferring  that  pn^erty  back? 
A.  Just  as  good  as  ever.  Q.  At  the  time 
that  deed  was  made,  could  you  have  included 
all  this  other  land,  without  any  objection 
from  him  at  that  time,  if  you  had  seen  proper 
to  do  so?  A.  Yes;  I  think  I  could.  Q.  Was 
he  making  an-  objection  at  that  time  about 
transferring  back  any  of  this  property?  A. 
Not  any  that  I  know  of." 
The  nephew  testified  on  this  subject  as  fol- 
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lows:  "A.  He  came  to  me  in  1887,  and  asked 
me  U  I  would  deea  the  property  back  to  him, 
and  I  said:  ITes;  go  ahead  and  have  your  pa- 
pers made  out'  Q.  After  that,  did  he  Inform 
son  that  the  papers  were  made  out,  and 
where  they  were?  A.  Yes,  sir;  a  day  or  two 
after  that  I  met  him  on  the  street,  and  tie 
latid,  'I  got  them  deeda  made  now.'  I  sold, 
All  right'  He  said  they  were  up  in  Breen's 
office.  Says  I,  *What  have  you  got  in  that 
deed?'  and  he  said,  'Webster  street,  Cuming 
street  and  the  homestead.'  Q.  What  did  he 
mean  by  'homestead'  ?  A  That  was  the  160. 
He  told  me  the  120  and  80;  he  said,  'What  I 
showed  yon  in  1887;'  he  said,  'You  are  pret- 
ty square  with  me,  and  I  don't  know  what  I 
could  do  without  you,'— and  I  could  keep  that 
We  went  to  Mr.  Breen's  ofSce,  and  I  looked 
the  deed  oyer  and  signed  it  Q.  Has  he  ever 
a^ed  you  for  a  deed  of  it  since?    A.  No,  sir." 

The  plaintiff  testified  that  there  was  a  di- 
rect promise  on  the  part  of  his  nephew  to  re- 
conrey  the  property  whenever  requested  to 
do  so;  that  there  was  nothing  paid  for  the 
property  TTie  n^hew  stated  in  Ills  testi- 
mony that  he  did  not  pay  anything  for  It 
In  the  cross-examination  of  the  plaintiff  it  ap- 
peals: "Q.  You  say,  then,  that  the  only  pur- 
pose you  had  In  deeding  to  him  this  land- 
making  him  a  warranty  deed  to  it — was  so 
be  would  have  it  in  case  you  didn't  recover? 
A  Yes,  sir."  In  the  testimony  of  the  young 
man,  be  was  asked  and  answered  as  follows: 
"Q.  You  may  state  if  you  had  any  conversa- 
tion at  the  time  of  making  the  deed,  and  prior 
thereto,  in  relation  to  the  making  of  It  A 
No,  sir.  Q.  Yon  say  that  he  Just  gave  It  to 
.TOO?  A  I  didn't  know  that  the  deed  was 
made  to  me  nntil  after  it  was  done.  I  knew 
nothing  about  it  until  after  I  came  up  here" 
'referring  evidently  to  his  coming  from  St 
Lonla  to  Omaha  at  or  about  the  time  of  the 
making  of  the  deeds).  It  was  shown  that 
the  plaintiff,  in  another  action  between  him 
and  his  nephew,  had  testified  in  regard  to  the 
transfer  of  the  land  as  follows:  "Q.  You  may 
state  to  the  court  whether  yon  discussed  these 
litigations  yon  had,  or  was  having,  with  him. 
A  Yes;  when  I  lost  the  land,  and  had  trouble 
with  the  woman,  and  they  took  everything, 
lie  said  I  shonld  sign  things  over  to  his  name; 
that  I  could  hold  nothing  then.  It  was  done 
at  that  time,— I  think  in  1884.  I  signed  ev- 
crytbing  over  to  him, — everything  I  bad;  but 
while  tuat  waa  done  I  asked  him,  I  says: 
'John,  you  go  on  the  road,  and  so  on.  Some- 
thing may  happen  to  you,  and  then  I  would 
have  80D-C  trouble.'  There  was  some  papers 
drawn  up  so  good  as  he  could  do  them,  in 
his  handwriting,  that  I  should  receive  five 
hundred  dollars  a  month  if  anybody  would 
tronble  me,— in  his  own  handwriting.  Of 
ouorse,  I  signed  that  It  was  pretty, bard. 
We  agreed  thai  I  should  sign  It  over  to  him, 
and  be  wotild  hold  It  for  me." 

We  have  thought  beet  to  set  forth  thus  much 
o(  the  testimony  in  order  that  its  general 
drift  and  Import  might  be  nnderstood.    It  Is 


claimed  by  counsel  for  plaintiff  that  "there 
was  no  delivery  ot  the  deed  made  in  1884 
by  plaintiff  to  hia  nephew.  It  was  a  tmst 
deed,  if  anything."  The  question  of  a  dellveiy 
of  a  deed  waa  not  one  of  the  litigated  points- 
In  the  case.  The  transaction  of  1884  was,  In 
all  respects,- both  in  the  pleading  and  in  the 
evidence  ot  plaintiff, — ^treated  and  considered 
as  a  full  and  completed  transfer  and  convey- 
ance of  the  property  to  hia  nephew.  It  waa 
at  all  tii'ies  recognized  aa  such  ])y  the  plain- 
tiff. Whether  the  deed  of  1884  had  ever 
been  delivered  by  the  plaintiff  to  his  nephew, 
or  not,  or  whether  it  had  in  one  way  or  an- 
other, was  not  questioned.  The  deed  waa  fil- 
ed for  record  by  some  one,  and  duly  recorded, 
and  the  plaintiff  avers  and  proves  a  full  and 
complete  transfer  of  the  title  and  transfer  of 
the  property  to  his  nephew;  and  no  queatioot 
was  made  of  the  delivery  of  the  deed,  or  any 
other,  act  necessary  as  an  element  or  part  of 
such  complete  conveyance.  The  petition  in 
this  case  alleged  a  conveyance  of  the  proper- 
ty in  controversy  in  trust  for  the  grantor, 
arising  ont  of  a  promise  by  the  grantee  to 
reconvey  tb  grantor,— the  promise  being  ver- 
bal,—and  sought  to  have  a  trust  resting  en- 
tirely in  parol  declared  and  enforced.  It  was. 
within  the  statute  of  franda,  aa  enacted  by 
this  state,  and  hence  without  the  province  of 
the  court  to  entertain  or  enforce.  A  parol 
agreement  by  a  grantee  to  reconvey  real  es- 
tate to  his  grantor  does  not  create  an  ezpresa 
trust  in  tavor  of  the  grantor  in  soch  real  es- 
Ute.  DaUey  v.  Kinsler,  31  Neb.  340,  47  N. 
W.  1045;  Elansen  v.  Berthelsen,  19  Neb.  433, 
27  N.  W.  423;  Moore  v.  Horsley  (lU.  Sup.)  40 
N.  E.  323;  Mills  Co.  v.  Kistler  (Minn.)  64  N. 
W.  1063.  But  It  is  insisted  that  the  grantee 
(in  this  case,  the  nephew)  had  recognized  or 
admitted  the  trust  by  reconveying  a  portion 
of  the  property,  and  that  it  is  a  fair  deduc- 
tion to  be  drawn  from  his  testimony  that  a 
promise  to  reconvey  existed,  or  had  been 
made.  We  cannot  give  the  fact  of  the  recon- 
veyance of  a  portion  of  the  property  such 
force  aa  la  claimed  for  It  by  counseL  It 
may  be  said  that  It  was  probably  a  strong- 
circumstance  tending  to  establish  the  exist- 
oice  of  a  promise  to  reconvey,  but  not  so 
conclusive  as  to  be  construed  or  held  to  be- 
an admission  of  it  Nor  do  we  think  his  tes- 
timony can  be  construed  as  an  admiaslon. 
The  point  which  counsel  urged  In  this  connec- 
tion is  that,  if  the  defendant  admitted  the 
agreement,  no  reason  then  exists  for  not  en- 
forcing it,  and  the  courts  wiU  give  it  force, 
notwithstanding  the  statute.  But  the  pre- 
ponderance of  authority  is  to  the  effect  that 
the  party  may  admit  the  contract,  and  yet 
plead  and  inaiat  on  the  statute  and  its  appli- 
cation. 22  Am.  &  Sng.  Buc.  Law,  979.  and 
cases  cited;  2  Story,  Elq.  Jur.  (13tfa  Bd.)  H 
757,  75a 

It  is  further  urged  that  the  plaintiff  waa 
allowed  to  testify  to  the  terms  of  the  verbal 
agreement  without  any  objection  on  the  part 
of  defendant,  and  that  by  this  the  right  to 
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Invoke  the  statute  was  waived;  and  we  are 
cited  to  the  decision  of  the  case  of  Nunez  t. 
Morgan,  77  Cal.  427,  19  Pac.  763,  In  snpport 
of  the  argument.  The  opinion  cited  was  ren- 
dered, so  far  as  we  can  ascertain  by  Its  read- 
ing, In  a  case  In  which  the  defendant,  In 
pleading,  contented  himself  with  the  denial 
of  the  existence  of  the  agreement,  and  did  not 
plead  the  statute  of  frauds,  and  did  not  ob- 
ject to  the  introduction  of  evidence  of  a  parol 
agreement,  and  it  was  held  that  he  had  waiv- 
ed the  defense  of  the  statute  of  frauds.  In 
the  case  at  bar  the  defendant  had  pleaded  the 
statute  as  a  deiense,  and  evidence  of  a  parol 
agreement  tliat  he  bad  agreed  to  reconvey 
the  property,  introduced  for  the  purpose  of 
raising  a  trust  and  demanding  its  enforce- 
ment, was  Incompetent;  and  In  our  state  the 
admission  of  incompetent  evidence  during  the 
course  of  a  trial  before  a  Judge  without  a 
Jury  is  not  ordinarily  an  error  which  can  be 
relied  upon,  as  It  is  the  theory  that  the  judge 
will  not  consider  it  In  weighing  the  evidence 
and  determining  the  cause;  and  the  practice 
has  arisen  and  prevails,  for  the  purpose  of  ex- 
pediting business  anid  trials,  of  allowing  evi- 
dence to  be  introduced  to  which  otherwise 
objection  would  be  Interposed  and  urged. 
Where,  in  this  state,  a  party  has  pleaded  the 
statute  of  frauds  as  a  defense  to  an  action 
to  have  an  alleged  parol  agreement  to  recon- 
vey  real  estate  to  his  grantor  upheld,  he  will 
not  be  held  to  have  waived  the  right  to  in- 
voke the  statute  liecause  of  a  failure  to  ob- 
ject on  the  trial  to  Introduction  of  evidence 
of  a  parol  agreement  to  the  effect  stated.  In 
this  state  a  defendant  may  avail  himself  of 
tlie  defense  that  an  agreement  such  as  was 
the  one  in  the  case  at  bar  Is  invalid  under  the 
statute  of  frauds,  under  a  general  denial  of 
the  allegations  of  the  petition.  Live-Stock 
Co.  V.  Lamb,  38  Neb.  339,  56  N.  W.  1019.  It 
Is  claimed  that  the  nephew.  In  reconveylng  a 
part  of  the  property  to  the  plaintiff,  purpose- 
ly omitted  to  include  the  land  in  dispute  here- 
in. The  testimony  In  the  record  before  us, 
relative  to  this  point,  all  tends  to  establish 
that  the  deed  by  which  the  reconveyance  was 
effected  was  prepared  by  the  request  of  the 
plaintiff,  and  included  such  property  as  he 
described;  that  he  furnished  the  description 
at  a  time  when  the  nephew  was  not  present; 
and  tlutt  the  plaintiff  knew  that  the  land  in 
controversy  was  omitted  from  snch  instru- 
ment In  the  opinion  in  the  case  of  Dailey 
V.  Kinsler,  supra,  where  the  question  of  the 
allowance  of  th2  establishment  of  a  trust  rest- 
ing in  a  parol  promise  to  reconvey  real  estate 
to  a  grantor  was  under  consideration,  it  was 
said  (we  quote  it  here  with  approval,  and  as 
applicable  herein):  "This  has  been  the  rule  in 
this  state  for  nearly  twenty  years,  and,  if 
changed,  it  should  be  by  statute.  No  doubt 
there  are  cases  where  the  Justice  of  the  mat- 
ter creates  a  strong  desire  to  allow  parol  tes- 
timony to  be  given  to  establish  the  trust. 
The  law,  however,  gives  security  to  titles, 
prevents  fraud  and  perjury  In  the  assertion 


of  alleged  trusts,  and  conduces  to  the  general 
welfare.  It  is  not  to  be  supposed  that  a  par- 
ty will  make  an  absolute  conveyance  of  real 
estate,  where  he  still  retains  an  Interest  there- 
in, without  that  hiterest  being  stated  in  writ- 
ing. The  law  at  least  requires  it  to  be  so 
stated,  and  it  Is  the  duty  of  the  court  so  to 
declare."  'Cbe  Judgment  of  the  district  court 
must  be  affirmed 


BLOMOREN   v.   ANDERSON. 

(Supreme  Court  of  Nebraska.     May  6,  1896.) 
EviDBN-OE  or  Collateral  Faois— Admissibility 

IN   COKKOBORATIOir. 

1.  Evidence,  although  conflicting,  held  to 
austaili  the  verdict  and  judgment  complained 
of. 

2.  Evidence  of  collateral  facts,  corrobora- 
tive of  the  statements  of  parties  with  respect  to 
the  principal  contention,  is  confined  to  such 
transactions  as  shed  some  real  light  upon  the 
question  at  issue.  As  a  mle,  the  circumstances 
surrounding  the  parties,  their  rriations  towards 
each  other,  and  the  snbject  of  the  controversy 
at  the  time  of  the  transaction  involved,  are 
proper  subjects  of  proof. 

3.  In  an  action  to  recover  for  services  ren- 
dered under  a  special  contract,  the  def  rase  al- 
leged was  that  such  services  were,  by  agree- 
ment, performed  as  an  equivalent  for  the  plain- 
tiff's board  and  lodging  during  the  period 
named.  Evidence  that,  on  or  about  the  date  of 
the  agreement  alleged  by  the  defendant,  a  third 
person,  in  his  (defendant's)  presence  and  hear- 
ing, offered  to  employ  the  plaintiff  at  snbfltan- 
tial  wages  for  work  of  the  same  general  char- 
acter, was  rightly  admitted  as  bearing  upon  the 
reasonableness  of  the  plaintiff's  claim,  and  in 
some  degree  corroborative  of  the  plaintiff's  tes- 
timony. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Burt  county;  Fergu- 
son, Judge. 

Action  by  Gust  Anderson  against  John 
Blomgren.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Uriah  Bruner,  for  plaintiff  In  error.  H.  H. 
Bowes,  for  defendant  in  error. 

POST,  C.  J.  The  defendant  in  error  was 
permitted  to  recover  in  the  district  conrt  of 
Burt  county  for  work  and  labor  performed 
under  an  alleged  special  agreement  Accord- 
ing to  the  allegations  of  his  petition,  he  labor- 
ed for  the  defendant  therein  (pUlntlff  in  er- 
ror) three  months,  to  wit,  during  the  months  of 
December,  1891,  and  January  and  February, 
1892.  at  the  agreed  rate  of  $20  per  month. 
The  answer  consists  of  a  general  denial,  and 
an  allegation  that  the  services  claimed  for 
were  by  agreement  rendered  as  an  equivalent 
for  the  plaintiff's  board  and  lodging,  during 
the  months  above  named.  Evidence  was  ad- 
duced by  the  parties  in  support  of  their  re- 
spective contention;  that  of  the  plaintiff  be- 
low b^lng  sufficient,  wben  tested  by  the  rules 
applicable  to  proceedings  In  error,  to  sustain 
the  verdict  and  Judgment  In  his  ta.yat. 

The  record,  however,  presents  another 
question,  the  solution  of  which  Is  attended 
with   more  difficulty.     The  plaintiff  below 
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was,  oyer  the  objection  of  tlie  defendant,  per- 
mitted to  proTe,  as  a  part  of  bis  case  In  chief, 
that  one  Johnson,  a  neighbor,  about  the  time 
of  the  alieged  agreement,  to  wit,  December 
1,  1891,  offered  to  employ  him  (plaintiff)  to 
busk  com  at  $1.25  per  day,  saying  that  he 
then  had  90  acres  of  com  to  gather,  which 
ofTer  was  made  in  the  presence  and  hearing 
of  the  defendant  That  proof,  it  is  argnied, 
slnuld  have  been  "rejected  as  wholly  collater- 
al to  the  matter  in  dispute,  and  as  tendering 
a  false  issue,  the  effect  of  which  was  neces- 
sarily to  mislead  and  prejudice  the  minds  of 
the  jnrors  against  the  defendant  It  is  clear 
that  some  discretion  should  be  accorded  the 
trial  court  in  the  admission  of  collateral  facts 
corroborative  of  the  statements  of  parties 
n-ith  respect  to  the  principal  ctmtention,  al- 
tboagh  the  limit  of  such  discretion  has  not 
been  clearly  defined.  The  rule,  as  said  by 
one  anthor,  "excludes  all  evidence  of  collat- 
eral facts  which  are  incapable  of  affording 
any  reasonable  presumption  as  to  the  prin- 
cipal mattes  in  dispute;  and  the  reason  is 
that  such  evidence  tends  needlessly  to  con- 
snme  the  puUlc  time,  to  draw  the  minds  of 
the  Jurors  from  the  points  in  issue,  and  to 
excite  prejudice  and  mislead.  Moreover,  the 
adverse  party,  having  had  no  notice  of  such 
evidence,  is  not  prepared  to  rebut  it  The 
due  application  of  this  rule  will  occasionally 
tax  to  the  utmost  the  firmness  and  discrim- 
ination of  the  judge;  so  that,  while  be  shall 
reject  as  too  remote,  every  fact  which  merely 
furnishes  a  fanciful  analogy  or  conjectural 
inference,  he  may  admit  as  relevant  the  evi- 
dence of  all  those  matters  which  shed  a  real, 
though  perhaps  indirect  and  feeble,  light  on 
the  question  in  issue.  And  here  it  will  gen- 
erally be  found  that  the  circumstances  of  the 
parties  to  the  suit  and  the  position  in  which 
they  stood  when  the  matter  in  controversy 
occurred,  are  proper  subjects  of  evidence; 
and,  indeed,  the  change  in  the  law  enabling 
parties  to  give  testimony  for  themselves  hsis 
rendered  this  proof  of  'surrounding  circum- 
stances' still  more  important  than  it  was  in 
former  times."  TayL  Ev.  {  316;  Greenl. 
Et.  1 52  et  seq. 

The  fact  that  the  plaintiff  below  might 
have  earned  satisfactory  wages  at  the  time 
be,  as  alleged,  engaged  to  serve  the  defend- 
ant for  his  board  and  lodging,  is  not  wholly 
irrelevant  to  the  question  at  issue.  It  bears 
directly  upon  the  reasonableness  of  the  de- 
fendant's claim,  and  is  accordingly  in  some 
degree  corroborative  of  the  plaintiff's  evi- 
dence in  his  own  behalf.  In  Weidner  v. 
Phillips,  114  N.  T.  458,  21  N.  E.  1011,  in 
which  the  question  at  issue  was  an  agree- 
ment for  the  sale  of  property  at  a  specified 
price,  evidence  of  the  value  of  the  property 
was  held  admissible  in  corroboration  of  the 
defendant's  denial  of  the  alleged  contract 
And  that  case  was  followed  and  approved 
hi  nnbino  v.  Scott,  118  N.  Y.  662,  22  N.  E. 
1103.  It  must  be  remembered,  too,  that  John- 
con's  offer  to  employ  the  plaintiff  was  made 


In  the  presence  and  hearing  of  the  defend- 
ant, and  Is,  for  that  reason,  not  within  the 
rule  excluding  res  inter  alios  actse.  The 
court  did  not,  we  thinlc,  err  in  receiving  the 
evidence  complained  of,  the  question  of  the 
weight  and  sufficiency  thereof  being,  by  ap- 
propriate instructions,  submitted  to  the  jury 
What  is  here  said  applies  to  evidence  of  like 
character  received  over  the  objection  of  the 
defendant  below,  and  of  which  complaint  is 
made  in  the  petition  in  error.  An  examina- 
tion of  the  entire  record  discloses  no  error 
on  the  part  of  the  trial  court  prejudicial  to 
the  defendant  therein.  The  Judgment  is  ac- 
cordingly alfirmed. 


RILET  V.  STABB  et  aL 

(Sapreme  Cotirt  of  Nebraska.     May  6,  1S06.) 

Morto'aob— Obbo  absoldtb  in  Form. 

1.  The  trne  test  in  determining  whether  a 
conveyance  absolate  in  form  should  be  treated 
as  a  sale  or  as  a  mortgage,  is  whether  the  rela- 
tion of  the  parties  towards  each  other,  as  debt- 
or and  creditor,  continues.  If  it  does  bo  con- 
tinue, the  transaction  will  be  treated  as  a  mort- 
gage, and  the  conveyance  as  a  security  only. 

2.  Evidence  examined,  and  kdd  to  -sustain 
the  finding  that  a  conveyance  absolute  in  form 
was  intended  as  a  security  only. 

(SyllabDs  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty; Walton,  Judge. 

Action  by  Mary  Riley  against  Clarence  A. 
Starr  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.     Affirmed. 

Wharton  &  Baird,  for  appellants.  Ma- 
honey,  Minahan  &  Smyth,  for  appellee. 

POST,  C.  3.  This  Is  an  appeal  from  a  de- 
cree of  the  dUtrict  court  for  Douglas  county 
whereby  a  deed  absolute  in  form  executed  by 
the  appellee,  Mary  Riley,  to  Clarence  E.  Starr, 
agent  and  manager  of  the  Central  Loan  & 
Trust  Company,  was  declared  to  be  in  equity 
a  mortgage  merely,  requiring  a  reconveyance 
upon  a  finding  that  the  debt  thereby  secured 
had  been  paid  and  satisfied  from  the  sale 
of  a  portion  of  the  property  conveyed,  and 
awarding  Judgment  in  favor  of  the  appellee 
for  the  proceeds  of  the  proi>erty  so  sold,  less 
the  amount  of  the  debt  secured.  The  questions 
presented  for  determination  will  be  readily  un- 
derstood without  a  statement  in  detail  of  the 
Issue  made  by  the  pleadings  or  of  the  facts 
disclosed  by  the  record.  It  should,  in  Justice 
to  counsel  for  appellants,  be  observed  that 
they  concede  the  power  of  courts  of  equity  to 
award  proper  relief  against  conveyances  ab- 
solute in  form  when  intended  as  security  on- 
ly. But  they  deny  the  application  of  that 
rule  to  the  facts  of  the  case  at  bar,  on  the 
ground,  as  claimed,  that  the  deed  in  question 
was  given,  not  as  security,  but  in  satisfaction 
of  the  indebtedness  due  from  the  appellee; 
that  the  agreement  to  reconvey  was  a  mere 
condition  subsequent  operating  upon  an  estate 
already  vested,  and  in  no  sense  a  defeasance 
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essential  to  characterize  the  transaction  as  a 
mortgage.  There  la  no  doubt  that  the  law 
recognizes  a  distinction  between  a  deed  In- 
tended as  security  only,  and  one  with  a  coye- 
nant  to  reconvey  upon  condition.  Bnt  the 
failure  of  the  courts  to  always  observe  such 
distinction  has  led  to  some  confusion,  and  ap- 
parent conflict  nf  decisions,  upon  the  subject 
A  safe,  and  perhaps  the  moat  satisfactory, 
test,  in  all  such  cases,  is  whether  the  relation 
of  the  parties  to  each  other,  as  debtor  and 
creditor,  continues.  If  it  does,  the  transac- 
tion will  be  treated  as  a  mortgage. .  Other- 
wise not  Robinson  v.  Cropsey,  2  Edw.  Ch. 
138;  Wilson  v.  Giddlngs,  28  Ohio  St  554; 
Jones,  Mortg.  S  258.  And,  if  intended  as  a 
mortgage  when  executed,  Its  character  aa 
such  will  not  be  changed  by  the  mere  ef- 
fluence of  time.  Tower  v.  Fetz,  26  Neb.  706, 
42  N.  W.  884;  Nelson  t.  Atliinson,  37  Neb. 
577,  56  N.  W.  313;  Morrow  v.  Johaea,  41  Neb. 
867.  60  N.  W.  3G9;  Bank  v.  Mathews,  45  Neb. 
659,  63  N.  W.  830.  According  to  the  testi- 
mony of  Barnard  Riley,  who  represented  the 
plain  tiff  throughout  the  transaction,  the  deed 
in  question  was  delivered  to  Mr.  Starr  about 
the  15th  day  of  June,  1892,  at  which  time, 
and  as  a  condition  thereto,  it  was  by  the  lat- 
ter promised  and  agreed  that  the  witness 
should  have  until  September  Ist  to  "fix  it 
up,"  or  to  "pay  the  debt"  True,  the  fore- 
going statement  Is  denied  by  the  witnesses 
for  the  appellants,  and  the  finding  of  the 
court  upon  that  issue  is  vigorously  assailed 
as  unsupported  by  the  evidence.  But  what- 
ever view  we  might  entertain  of  that  subject 
as  an  original  proposition,  it  cannot  be  said 
that  the  finding  Is  so  clearly  unsupported  by 
the  evidence  as  to  warrant  Interference  on 
onr  part  The  rule  which  governs  in  all  such 
cases  has  been  so  often  asserted  by  this  court 
as  to  render  further  discussion  unnecessary. 
Decree  affirmed. 


HUDSON  et  aL  V.  PENNOCK. 

(Supreme  Court  of  Nebraska,     May  6,  1896.) 

Review  on  Appbai.— Insuffioibnt  Rbcobd. 

This  court  cannot  determine  that  the 
rnling  of  the  district  court  upon  a  motion  was 
without  justification,  when  there  Is  presented 
for  review  neither  the  motion  nor  the  proofs 
■obmitted  In  support  of  it 
(Sfllabas  by  the  Court) 

Appeal  from  district  court  Adams  county; 
Beall,  Judge. 

Action  by  Orlando  Hudson  against  James  L. 
Britton,  Henry  W.  Pennock,  and  others.  Ac- 
tion dismissed  as  to  Britton.  Judgment  ren- 
dered in  favor  of  plaintiff,  and  defendant 
Pennock  appeals.    Affirmed. 

Batty  &  Dungan  and  H.  W.  Pennock,  for  ap- 
pellant Damall  &  Kirkpatrick,  C.  E.  Hlgln- 
botham,  and  Tibbets,  Morey,  &  Ferris,  for  ap- 
pellees. 


RYAN,  C.  This  was  a  foreclosure  pro- 
ceeding, brought  In  the  district  court  of  Ad- 
ams county,  by  Orlando  Hudson,  to  obtain  sat- 
isfaction of  three  notes  made  by  H.  W.  Pen- 
nock, secured  by  his  mortgage.  There  were- 
made  defendants  H.  W.  Pennock  and  his  wife- 
and  others,  among  whom  was  James  L.  Brit- 
ton. To  the  usual  averments  for  the  foreclo- 
sure of  a  mortgage,  H.  W.  Pennock  answered, 
admitting  the  making  of  th'e  notes  and  mort- 
gage, the  credits  of  payments  stated  in  the 
petition,  the  alleged  recording  of  the  mort- 
gage, and  that  no  proceeding  at  law  had  been 
had  for  the  recovery  of  the  debt  secured. 
There  was  a  denial  that  there  was  due  upon 
the  notes  on  October  24,  1892,  tiie  sum  of  $0,- 
158.62,  and  a  denial  that  said  sum  was  due 
when  the  petition  was  filed.  These  alleged 
denials  closed  with  this  language:  "And  this 
defendant  requires  strict  proof  of  the  plain- 
tiff as  to  the  amount  due  upon  said  notes  ac- 
cording to  law."  This  answer  flnaliy  closed 
with  a  general  denial  of  all  matters  not  admit- 
ted as  above  stated.  Upon  the  trial,  there 
were  Introduced  In  evidence  only  the  notes 
and  mortgage,  and  therefrom  the  court  found 
that  there  was  due  and  subject  to  foreclosure, 
on  the  date  of  the  Judgment  May  14,  1893, 
the  sum  of  $5,287.23,  and  entered  a  decree  ac- 
cordingly. The  appellant  Mr.  Pennock,  makes 
no  complaint  that  this  sum  was  Incorrect;  nei- 
ther does  he  complain  of  any  Injustice  in  the 
decree,  except  as  will  now  be  described. 

James  L.  Britton,  a  defendant  by  his  an- 
swer to  the  original  petition,  having  alleged 
that  he  was  the  holder  of  certain  tax  deeds 
on  the  mortgaged  premises,  described  at  lengtb 
the  several  amounts  of  taxes  which  he  had 
Iiaid  at  various  times  after  the  issue  to  him 
of  said  tax  deeds,  and  that  he  had  served 
proper  preliminaiy  notices,  and  had  obtained 
the  aforesaid  tax  deeds  to  be  made  by  the 
treasurer  of  Adams  county.  The  prayer  of 
Mr.  Britton  was,  to  say  the  least  unique,  as 
will  be  seen  by  the  following  copy  of  It: 
"Wherefore  this  defendant  prays  that  this  suit 
be  dismissed  at  plaintiff's  cost  &nd  for  suchi 
other  and  further  relief  as  Justice  and  equi- 
ty may  require."  H.  W.  Pennock  answered 
the  pleading  of  Mr.  Britton,  alleging  various 
Irregularities  and  omissions  of  substantive 
matters  precedent  to  the  making  of  the  tax 
deeds,  which,  as  he  averred,  rendered  them  In- 
valid; and  having  offered  to  pay  in  court 
$30  for  the  use  and  benefit  of  Mr.  Britton,  or 
any  party  thereto  entitled,  aa  the  full  amount  of 
taxes  really  due,  he  prayed  for  a  cancellation. 
of  the  said  tax  deeds,  and  that,  upon  payment 
of  the  amount  tendered  in  full  for  the  taxes' 
and  assessments,  he  might  go  hence  without  day. 
The  sole  complaint  of  Mr.  Pennock  upon  this 
appeal  Is  that  the  court,  upon  the  motion  of 
Mr.  Britton,  "dismissed  Mr.  Britton  out  of  the 
case."  There  Is  to  be  found  In  the  record  no 
.such  motion.  In  his  brief,  Mr.  Pennock  says 
this  motion  of  Mr.  Britton  was  made  orally; 
but  we  cannot  act  upon  this  suggestion,  es- 
pecially In  view  of  the  only  record  recitations 
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to  be  found,  whkb  are  In  the  following  lan- 
Xoage:  "And  now,  on  this  18th  day  of  May, 
1893,  thie  cause  comes  on  for  hearing,  upon 
the  am)Ucatlon  and  motion  of  the  defendant 
James  L.  Brltton  to  be  dismissed  out  of  this 
ease.  Upon  consideration  whereof,  the  court 
being  satisfied  that  the  showing  made  by  the 
said  defendant,  James  L.  Brltton,  In  support 
of  his  said  application  and  motion.  Is  sufficient, 
the  court  sustains  said  motion,  and  the  said 
defendant,  James  L.  Brltton,  Is  accordingly 
dismissed  out  of  the  case.  To  which  ruling 
and  action  of  the  court  tlie  defendant  H.  W. 
Pennock  excepts,  and  his  exceptions  are  by 
the  court  allowed."  It  would  seem  from  the 
above  recitation  of  a  showing  made  that  there 
was  introduced  some  sort  of  evidence  in  bui>- 
port  of  Mr.  Britton's  motion,  but  no  bill  of 
exceptions  evidences  the  nature  of  such  proofs. 
We  cannot  presume,  in  the  absence  of  the  mo- 
tion itself,  and  of  the  evidence  upon  which  it 
was  sustained,  that  there  was  prejudicial  er- 
ror in  the  ruling  of  the  district  court  thereon, 
and  this  is  Just  what  we  are  required  to  do 
If  we  should  sustain  this  appeal.  The  judg- 
ment of  the  district  court  is  therefore  affirmed. 


NBWMAN  T.  RYNB  et  bL  (ADAMS, 

Intervener). 

4Sapreme  Court  of  Nebraska.     May  6,  1896.) 

BsviBw  ox  Appbu.  —  AssioNif am  of  Bbkobs  — 

HiiBMLBSS  BKBOB. 

1.  An  aasignment  of  errors  in  a  f;ronp,  as 
to  girio^  or  refusing  to  give  instrnctions,  will 
be  examined  no  farther,  when  it  is  found  that 
one  of  the  first-indicated  group  was  properly 
given,  or  of  the  last-indicated  group,  one  was 
properly  refused. 

2.  It  is  no  sufficient  ground  for  the  reversal 
of  a  jndgment  that  an  immaterial  instruction 
•alied  by  the  plaintiff  in  error  was  refused. 

(Syllabns  by  the  Coort) 

Error  to  district  court,  Hamilton  county; 
Bates,  Judge. 

Action  by  Henry  Newman  against  Lewis 
Ryne  and  A-  L.  Preston.  A.  P.  Adams  Inter- 
vened. Judgment  In  favor  of  Intervener,  and 
plaintiff  brings  error.    Affirmed. 

Hainer  &  Smith,  for  plaintlft  in  error. 
Whitmore  &  Carr,  for  defendants  in  error. 

RYAN,  C.  This  action  was  one  of  replevin, 
brongbt  <vlginaily  by  Henry  Newman  against 
Lewis  Ryne  and  A.  L.  Preston  in  the  district 
court  of  Hamilton  county.  Subsequently  A 
P.  Adams  appeared  and  filed  a  iketitlon  of  In- 
tervention, claiming  the  replevied  property 
nnder  a  bill  of  sale.  Thenceforward  the  con- 
troversy was  between  the  original  plaintiff 
and  the  Intervener,  the  latter  of  whom  ob- 
tained tbe  verdict  upon  which  Judgment  was 
rendered. 

Tbe  first  assignment  In  tbe  petition  in  error 
is  that  tbe  cotirt  erred  in  giving  instructions 
numbered  1,  2,  3,  4,  5,  Q,  7,  and  8,  on  its  own 
motion.  Of  these  the  fifth  was  that  under 
the   Usuea   tbe  controversy   was   narrowed 


down  between  Newman  and  Adams;  and 
this,  by  ills  brief,  the  plaintiff  in  error  con- 
cedes, is  entirely  accurate.  We  cannot,  there- 
fore, consider  the  other  instructions  of  which 
the  correctness  is  called  in  question.  The 
second  assignment  was  as  to  tbe  refusal  to 
give  instructions  grouped,  Nos.  4,  5,  and  6, 
asked  by  plaintiff.  Of  these,  the  fourth  was 
as  follows:  "The  mere  fact  that  the  defend- 
ant Ryne  may  have  given  the  key  or  keys  for 
the  building  situated  upon  the  premises  de- 
scribed in  said  lease,  to  tbe  plaintiff,  would 
not  constitute  a  surrender  of  said  premises  to 
plaintiff."  The  plaintiff  founded  his  right  of 
possession  of  the  property  replevied  upon  a 
lease  containing  provisions  In  the  nature  of  a 
chattel  mortgage  with  reference  to  the  person- 
al property  of  the  lessee  contained  in  the 
building.  After  these  goods  had  been  taken 
under  plaintiff's  writ  of  replevin,  Mr.  Ryne, 
the  lessee,  refused  to  give  up  possession  of 
the  premises  which  had  been  leased  to  him. 
A  few  days  after  this  refusal  be  met  tbe 
plaintiff,  and  asked  him  If  be  did  not  want 
the  keys,— if  he  did  not  want  to  go  In  there; 
and,  upon  plalntifTs  answering  in  the  af- 
firmative, Ryne  handed  him  the  keys.  The 
object  of  the  above  instruction  was  to  have 
the  Jury  instructed  as  to  such  facts  as  would 
indicate  that  Mr.  Ryne  had  not  surrendered 
his  possession  of  the  premises,  and  that  he 
had  Dot,  by  surrender  of  the  keys,  ceased  to 
be  liable  to  plaintiff.  Aa  we  have  already  In- 
dicated, the  controveisy  was  between  the 
plaintiff  and  the  intervener.  The  grounds  of 
this  dispute  were  that  plaintiff  claimed  the 
goods  by  virtue  of  a  lien  created  by  the  lease 
for  rent  The  term  expired  May  1,  1892,  by 
the  terms  of  the  lease  Itself;  but  plaintiff  was 
desirous  of  holding  tbe  lessee  for  rent  for 
another  year,  by  reascm  of  his  holding  over 
his  term.  This  Instruction  we  do  not  deem 
at  all  material,— for  one  reason,  because  the 
lease  was  not  recorded  until  after  the  Inter^ 
vener  bad  purchased  the  personal  property 
in  dispute,  and  given  his  note  and  check  for 
the  amount  of  the  purchase  price.  There  veaa 
no  attempt  to  show  that  this  purchase  was 
with  the  actual  knowledge  of  the  terms  of  the 
unrecorded  lease,  or  In  bad  faith.  Hence  It 
was  immaterial  whether  or  not  Mr.  Ryne 
held  over  his  term.  Again,  the  instruction  re- 
quested, though  abstractly  correct  enough, 
was  refused  without  prejudice  to  plaintiff 
because,  before  the  alleged  holding  over, 
plaintiff  had  replevied  and  removed  tbe  prop- 
erty from  the  building,  and  the  lease,  by  its 
provisions,  was  only  operative  as  to  such  per- 
sonal property  as  was  kept  on  the  premises 
while  the  delinquent  rent  accrued.  As  plain- 
tiff had  cansed  the  removal  of  this  very  prop- 
erty, he  could  not  insist  that  his  lease  waa 
still  operative,  as  against  It,  for  rent  accru- 
ing after  such  removal  had  been  made  by 
himself. 

There  is  but  one  other  proposition  nrged, 
and  that  Is  that  there  was  error  in  Instructing 
the  Jury  that  If  the  Intervener,  before  th« 
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lease  was  recorded,  and  without  knowledge 
of  its  provisions,  purchased  the  property  In 
good  faith,  and  made  payment  thereon,  be 
was  entitled  to  the  possession  thereof,  as 
against  the  plaintiff,  who  replevied  after  such 
purchase  and  payment  As  to  this  there  is 
perceived  no  Just  ground  of  complaint,  under 
the  proofs,  or  the  law  applicable  thereto. 
The  Judgment  of  the  district  court  is  affirmed. 


STENBBRG  et  al.  v.  STATE  ex  rel. 

KELLER  et  al. 

(Supreme  Court  of  Nebraslia.     May  6,  1896.) 

ConsTT  Board  —  Jurisdictioji — Claims  aoainst 

CoUNTT  —  JODOlCrXT  —  CONCLUSIVENESS  —  SET- 

Opfs  —  Neootiablb  Instbdments  —  Considera- 
tion. 

1.  A  county  board  has  exclusive  original 
jurisdiction  to  examine  and  pass  upon  claims 
or  demands  against  the  county  properly  cogniza- 
ble for  audit  and  allowance,  and  the  jurisdic- 
tion of  the  district  court,  aa  to  such,  is  appel- 
late merely. 

2.  An  appellate  court  acquires  no  jurisdic- 
tion of  the  subject-matter,  where  the  tribunal 
or  t>ody  from  which  the  appeal  was  taicen  pos- 
sessed none. 

3.  In  the  absence  of  statutory  authority, 
one  county  board  cannot  review  or  reverse  the 
act  of  a  prior  board  performed  within  the  scope 
of  authority  conferred  by  law. 

4.  Held,  that  the  respondents  had  jurisdic- 
tion to  examine  and  allow  relatorls'  claim. 

6.  While  boards  of  county  commissioners 
exercise  functions  judicial  in  their  nature,  in 
the  allowance  and  rejection  of  claims  against 
the  county,  such  boards  are  not  courts,  in  a 
constitutional  sense,  or  within  the  general  rec- 
ognized acceptation  of  ttiat  term. 

6.  Douglas  Co.  v.  KeUer,  62  N.  W.  60,  43 
Neb.  635,  adhered  to. 

7.  A  judgment  by  a  court  having  jurisdic- 
tion of  the  parties  and  subject-matter  is  con- 
clusive upon  the  parties  thereto,  and  their  priv- 
ies, unless  reversed  in  appellate  proceedings. 
It  settles  all  matters  litigated,  and  cannot  be 
assailed  collaterally. 

8.  The  Code  of  Civil  Procedure  relating  to 
set-offs  authorizes  such  defenses  to  be  inter- 
posed before,  but  not  after,  judgment.  A  court 
of  equity,  where  proper  grounds  exist  therefor, 
may  allow  a  set-off  in  cases  not  provided  for 
by  statute. 

9.  A  promissory  note  without  consideration 
Is  Invalid  as  between  the  original  parties,  and 
cannot  be  enforced  against  the  maker,  in  the 
hands  of  the  payee. 

(Syllabus  by  the  Court) 

Emnr  to  district  court,  Douglas  county; 
DufBe,  Judge. 

Application,  on  the  relation  of  Charles  B. 
Keller  and  others  against  Emery  M.  Sten- 
Iterg  and  others,  county  commissioners  of 
Douglas  county,  for  mandamus.  A  peremp- 
tory writ  was  awarded,  and  respondents  bring 
error.     Affirmed. 

Wm.  D.  Beckett  and  Reed  &  Beckett  for 
plaintiffs  in  error,  in  support  of  the  proposition 
that,  the  board  of  county  commissioners  hav- 
ing no  Jurisdiction  to  consider  the  petition  of 
Keller  and  Doane,  the  district  court  acquired 
none  by  the  appeal,  cited  Stringham  v.  Board 
of  Sup'rs,  24  Wis.  594;  Latham  v.  Edgerton, 
9  Cow.  227;   PInnkett  v.  Evans  (8.  D.)  50  N. 


W.  961;  FideUty  Trust  Co.  v.  Gill  Car  Co, 
25  Fed.  737;  Manufacturing  Co.  t.  Rasey,  69 
Wis.  246,  34  N.  W.  86;  Town  of  Wayne  v. 
Caldwell,  1  S.  D.  483,  47  N.  W.  547;  Fitzger- 
aid  T.  Beebe,  7  Ark.  305. 

Charles  B.  Keller  and  George  W.  Doane, 
for  defendants  in  error. 

NORVAL,  J.  This  was  an  application  to 
the  district  court  of  Douglas  county,  by  the 
relators,  for  a  peremptory  mandamus  to  com- 
pel the  respondents,  the  board  of  county  eom- 
missioners  of  said  county,  to  take  the  neces- 
sary stei>s  to  cause  a  warrant  to  be  Issued  up- 
on the  county  treasurer,  in  favor  of  relators, 
in  payment  of  a  Judgment  recovered  In  said 
district  court  by  Charles  B.  Keller  and  George 
W.  Doane  against  Douglas  county  for  the 
sum  of  $4,832.62  and  costs,  taxed  at  $99.73. 
which  Judgment  was  affirmed  by  this  court. 
Douglas  Co.  V.  KeUer,  43  Neb.  635,  62  N.  W. 
60.  A  peremptory  writ  of  mandamus  was  or- 
dered as  prayed,  and  the  respondents  have 
brought  the  record  here  for  review. 

There  is  no  controversy  as  to  the  facts. 
The  respondents  Insist  that  the  Judgment 
sought  to  be  enforced  by  this  proceeding  was 
rendered  without  Jurisdiction,  and  therefore 
is  void.  Before  entering  upon  the  discussion 
of  the  questions  Involved,  It  will  not  be  in- 
appropriate to  briefly  state  the  facts:  The 
county  of  Douglas  being  the  owner  of  160- 
acres  of  land,  which  bad  been  purchased  and 
was  used  as  a  poor  farm,  its  board  of  county 
commissioners  adopted  a  resolution  submii- 
ting  to  the  voters  of  the  county,  for  their 
adoption  or  rejection,  the  proposition  to  sell 
a  part  of  the  poor  farm,  and  with  the  pro- 
ceeds buUd  a  county  hospital  This  question 
was  voted  upon  at  the  general  election  held 
In  said  county  on  November  2,  1886;  and 
much  less  than  one-half,  and  but  a  little  over 
one-third,  of  the  total  vote  polled  In  said 
county  at  said  election  was  cast  In  favor  of 
said  proposition,  although  it  received  more 
than  two-thirds  of  all  the  votes  cast  on  tlie 
question.  In  February,  1887,  the  east  50 
acres  of  the  poor-farm  tract  was  subdivided 
Into  lots  and  blocks,  and  platted  as  an  addi- 
tion to  the  city  of  Omaha.  In  the  following 
April,  Charles  B.  Keller  and  George  W. 
Doane  purchased  from  the  county,  at  public 
auction,  three  of  the  lots,  for  $4,950.  One- 
third  of  the  purchase  money  was  paid  In  casli, 
and  for  the  balance  they  gave  to  the  county 
their  three  promissory  notes,  aggregating  $3,- 
300,  and  secured  the  same  by  mortgage  upon 
the  lots.  At  the  same  time  the  county  com- 
missioners executed  to  the  purchasers  a  vra> 
ranty  for  said  lots.  Subsequently  Keller  and 
Doane  paid  two  of  the  notes,  and  likewise 
paid  the  taxes  upon  the  lots  purchased  b.v 
them.  Including  taxes  levied  by  the  city  of 
Omaha  for  street  Improvements.  The  other 
note  remains  wholly  unpaid.  In  April.  ISStS, 
Keller  and  Doane  filed  with  the  county  com- 
missioners a  verified,   Itemized   account  or 
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claim  for  the  STims  paid  by  them  for  said  lola 
and  for  taxes,  and  demanded  a  return  of  the 
money  thus  paid,  on  the  ground  that  the  deed 
was  Toid  for  lack  of  authority  on  the  part  of 
the  commissioners  to  execute  the  same.  The 
demand  was  refused,  the  claim  was  rejected 
and  disallowed,  and  an  appeal  was  prosecut- 
ed to  the  district  court,  where,  In  May,  1S93, 
the  Judgment  was  entered  In  favor  of  Keller 
and  Doone.  The  latter  has  assigned  his  In- 
terest therein  to  the  relator  the  Merchants' 
NaLioual  Bank  of  Omaha.  In  Is  also  shown 
by  the  record  that  there  are  available  funds 
In  the  treasury  of  Douglas  county  sufficient 
to  pay  oBi  and  discharge  said  Judgment 

The  theory  of  relators  was  and  Is  that  the 
county  commissioners,  In  executing  the  deed, 
acted  without  authority  of  law,  and  the  con- 
veyance Is  a  nullity,  since  they  could  not  sell 
any  part  of  the  public  grounds  of  the  county 
without  having  first  been  empowered  to  do  so 
by  the  electors  of  the  county;  and  further 
that,  the  sale  being  void,  relators  were  enti- 
tled to  have  the  moseys  paid  by  them  re- 
funded by  the  county.  This  contention  was 
sustained  by  the  decision  in  Douglas  Co.  v. 
KeUer.  43  Neb.  635,  62  N.  W.  60.  It  was 
there  held  that  a  sale  by  a  county  board, 
of  the  public  grounds  of  the  county,  with- 
out having  first  submitted  the  question  to 
the  electors  thereof,  and  without  receiving 
the  consent  of  the  majority  of  the  electors 
voting  at  an  election  authorized  by  law, 
is  void  and  passes  no  title  to  the  purchas- 
er. On  the  other  hand,  it  is  strenuously  in- 
sisted by  respondents  that  the  county  board 
was  without  i>ower  to  pass  upon  and  audit 
relators'  claim,  and  therefore  the  appeal  con- 
ferred no  Jurisdiction  upon  the  district  coiurt 
to  adjudicate.  We  have  been  favored  with 
able  and  exhaustive  argimients  at  the  bar, 
and  In  printed  briefs  by  counsel  for  the  re- 
spective parties,  which  have  been  invaluable 
aids  It.  our  investigation. 

We  will  first  notice  the  main  question  in 
tlie  case,  namely,  Is  the  Judgment  void  for 
want  of  Jurisdiction  of  the  subject-matter? 
There  is  no  room  for  doubt  that  the  district 
court,  by  the  appeal,  acquired  no  greater 
power  or  authority  to  bear  and  determine 
ttie  matter  than  was  possessed  by  the  county 
board.  Tme,  the  county  appeared  in  the 
appellate  court,  and  contested  the  claim. 
But  that  is  wholly  Immaterial.  Jurisdiction 
of  the  person  may  be  waived,  but  consent 
cannot  confer  Jurisdiction  of  the  subject-mat- 
ter. If  the  county  board  had  no  power  or 
authority  to  act  in  the  premises,  it  is  very 
evident  that  the  district  court  obtained  none; 
and  so  say  the  authorities.  Brondberg  v. 
Babbott,  14  Neb.  517, 16  N.  W.  845;  Bailwaj 
Co.  V.  OgOvy,  18  Neb.  638,  26  N.  W.  464; 
Molse  V.  Powell,  40  Neb.  671,  59  N.  W.  79; 
Johnson  v.  Parrotte,  46  Neb.  51,  64  N.  W. 
363;  Keesban  v.  State,  46  Neb.  155,  64  N. 
W.  685.  This  rule  obtains  in  other  states. 
See  authorities  dted  in  brief  of  plaintiffs  In 
error.   It  Is  equally  well  settled  that  a  coun- 


ty board  has  ezchisive  original  Jnrisdiction 
in  the  examination  and  allowance  of  most 
claims  against  the  county.  No  original  ac- 
tion can  be  maintained  against  a  county  up- 
on a  claim  or  demand  propei^  cognizable 
for  audit  and  allowance  before  the  county 
board.  As  to  aU  such,  the  Jurisdiction  of  the 
district  court  is  appellate  merely.  Brown  v. 
Otoe  Co.,  6  Neb.  Ill;  Clark  v.  Dayton,  Id. 
192;  Dixon  Co.  v.  Barnes,  13  Neb.  294,  13  N. 
W.  623;  Richardson  Co.  v.  Hull,  24  Neb. 
536,  39  N.  W.  608;  Id.,  28  Neb.  810,  45  N. 
W.  53;  Fuller  v.  Colfax  Co.,  33  Neb.  716,  50 
N.  W.  1044;  State  v.  Merrell,  43  Neb.  675k 
61  N.  W.  754. 

It  iB  contended  by  respondents  that  the 
claim  upon  which  the  Judgment  in  question 
was  rendered  was  improperly  presented  to 
the  county  board,  as  it  is  one  which  that 
body  was  not  authorized  to  act  upon,  for  two 
reasons:  First  The  county  board,  as  an  ex- 
ecutive or  administrative  body,  could  not  re- 
turn to  Keller  and  Doane  the  money  which 
they  paid  on  the  lots,  without  undoing  the 
acts  of  Its  predecessors;  and  one  executive 
body  or  official  is  powerless  to  review  or  over- 
turn the  acts  of  former  officers  or  bodies. 
Second.  The  county  board,  in  the  matter  of 
the  allowance  of  claims,  is  a  court  or  Judicial 
tribunal,  and  as  such  it  was  without  Jurisdic- 
tion to  consider  or  pass  upon  the  daim,  be- 
cause the  title  to  real  estate  is  involved.  We 
wUl  notice  these  objections  in  the  order 
above  stated: 

We  do  not  question  the  soundness  of  the 
doctrine  urged  by  respondents,  that  one  ex- 
ecutive officer  cannot  review  and  reverse  the 
acts  of  a  predecessor  performed  in  the  scope 
of  his  authority;  for  such  is  undoubtedly 
the  law,  when  no  statutory  authority  to  do 
so  Is  given,  and  it  was  so  held  and  applied 
In  State  v.  Alexander,  14  Neb.  280,  15  N.  W. 
365.  That  was  an  application  for  mandamus, 
against  the  auditor  and  secretary  of  state, 
to  compel  the  registration  of  certain  bonds 
of  Dakota  county,  executed.  In  pursuance  of 
statute,  to  replace  other  bonds  of  the  county 
previously  issued  and  registered.  The  re- 
spondents insisted  that  the  original  bonds 
were  Illegal,  because  they  were  in  excess  of 
the  amount  the  county  were  authorized  to 
vote.  Lake,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "It  is  only  by  reviewing 
the  action  of  former  officers,  by  which  the 
bonds  are  shown  to  have  been  properly  is- 
sued, that  they  can  now  say  that  they  were 
unauthorized.  This,  we  think,  they  have  no 
right  to  do.  As  to  them,  the  questions  con- 
fided to  the  Judgment  of,  and  decided  by, 
their  predecessors,  are  res  Judicata,  and  not 
to  be  opened.  ♦  ♦  *  There  is  no  principle, 
that  we  are  aware  of,  which  will  permit  the 
respondents  to  overturn  the  action  of  their 
predecessors  in  registering  and  certifying  to 
the  legality  of  bonds,  and  a  jwremptory  writ 
Is  awarded."  The  same  principle  of  law  Is 
announced  in  U.  S.  v.  Stone,  2  Wall.  525; 
Moore  v.  Robbins,  96  U.  S.  530;    Steel  v.  Be- 
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fining  Ck).,  106  U.  S.  447,  1  Sup.  Ct.  389;  U. 
S.  T.  Schurz,  102  U.  S.  378;  Noble  t.  Rail- 
road Co..  147  V.  S.  165,  13  Sup.  Ct  271;  HU- 
llard  T.  Connelly,  7  Ga.  172.  The  rule  de- 
ducible  from  the  authorities  Is  that,  In  order 
lor  an  act  by  one  executive  or  administrative 
•officer  or  board  to  be  binding  upon  a  succes- 
sor, such  officer  must.  In  performing  the 
«ame,  have  acted  within  the  scope  of  the  au- 
thority Imposed  by  law.  If  the  act  was  out- 
side of,  or  exceeded,  the  power  conferred,  It 
is  a  nullity,  and  binding  upon  no  one. 

It  Is  argued  that  the  county  board  was  act- 
ing within  the  scope  of  Its  authority  when  It 
executed  the  deed.  This  court  held  the  re- 
verse of  this  to  be  true  in  Douglas  Co.  v.  Kel- 
ler, supra,  where  the  identical  Judgment  here 
In  question  was  before  us  for  review.  As  al- 
ready stated.  It  was  there  decided  that  the 
.sale  was  void,  and  the  purchasers  acquhred  no 
title.  Inasmuch  as  the  board  had  not  been  pre- 
Tloualy  empowered,  by  the  requisite  vote  of 
the  electors  of  the  county,  to  execute  the  con- 
veyance of  the  property,  the  real  estate  being 
«  part  of  the  public  grounds.  It  is  insisted, 
however,  that  no  public  grounds  were  bought 
by  Keller  and  Doane,  but  vacant  lots,  and 
that  It  required  no  vote  of  the  electors  of  the 
-county  to  authorize  the  sale  of  such  real  es- 
tate, hence  the  deed  vested  in  the  purchasers 
a  complete  and  perfect  title.  This  argument 
is  based  upon  the  provisions  of  section  22, 
art  1,  c.  18,  Comp.  St.,  which  section  reads: 
"Bach  county  sliall  have  power:  First  To 
purchase  and  hold  the  real  and  personal  estate 
necessary  for  the  use  of  the  county,  and  to 
purchase  and  hold  for  the  benefit  of  the  coun- 
ty, real  estate  sold  by  virtue  of  Judicial  pro- 
ceedings In  which  the  county  Is  plaintiff  or  Is 
interested,  and  all  real  estate  conveyed  by  gen- 
eral warranty  deed  to  trustees.  In  which  the 
county  la  the  beneficiary,  whether  such  real 
estate  is  situated  in  the  county  so  interested, 
or  in  some  other  county  or  counties  of  the 
state.  Second.  To  sell  and  convey,  or  lease, 
Any  real  or  personal  estate  owned  by  the  coun- 
ty. Third.  To  make  all  contracts  and  to  do 
all  other  acts  In  relation  to  the  pr<q)erty  and 
-concerns  of  the  county,  necessary  to  the  exer- 
■dse  of  Its  corporate  powers."  The  foregoing 
was  not  referred  to  or  considered  in  the  opin- 
ion in  the  case  of  Douglas  Co.  v.  Keller,  but 
the  decision  therein  was  based  upon  sections 
23  and  24,  and  other  provisions  of  said  chap- 
ter, which  section  24  declares  that  "The  coun- 
ty board  shall  not  sell  the  public  grounds  as 
provided  in  the  third  subdivision  of  the  preced- 
ing section,  wlthont  having  first  submitted  the 
question  of  selling  such  public  grounds  to  a 
vote  of  the  electors  of  the  county."  It  may  be 
that  real  estate  acquired  by  the  county  through 
a  tax  sale,  or  by  virtue  of  a  sale  under  an  ex- 
ecution upon  a  Judgment  rendered  In  Its  fa- 
vor upon  an  official  bond,  or  other  real  estate, 
the  title  to  which  was  acquired  by  the  county 
through  some  other  channel,  but  which  was 
not  purchased  and  used  for  county  purposes, 
may  be  sold  and  conveyed,  under  the  provi- 


sions of  said  section  22,  wlthont  the  previous 
affirmative  consent  of  the  voters  of  the  coun- 
ty. But  whether  so,  or  not,  we  do  not  decide, 
as  it  does  not  arise  in  this  case.  Said  sec- 
tion has  no  application  here,  so  far  as  we  have 
been  able  to  discover.  The  lots  sold  to  Keller 
and  Doane  were  parts  of  a  tract  which  the 
county  had  purchased  for,  and  used  as,  a  poor 
farm,— a  purpose  wholly  public  in  Its  char- 
acter,—and  therefore  said  lots  were  parts  of 
the  public  grounds  of  the  county,  which  the 
county  board  could  not  dispose  of  until  author- 
ized so  to  do  In  the  mode  pointed  out  In  sec- 
tion 24.  True,  these  lots  were  parts  of  the 
fifty  acres  of  the  poor  farm  which  had  been 
platted  as  an  addition  to  Omaha,  btit  that  was 
done  without  the  sanction  of  the  voters  of  the 
county,  and  such  platting  did  not  make  the 
real  estate  Included  therein  any  the  less  pub- 
lic grounds  of  the  county.  An  officer  cannot 
do  indirectly  what  he  Is  forbidden  or  unau- 
thorized directly  to  do.  If  this  sale  Is  valid, 
and  receives  Judicial  sanction,  then  It  will  be 
an  easy  matter  to  evade  the  safeguards  of  the 
statute  relating  to  the  sale  of  real  estate  pur- 
chased and  used  for  county  purposes,  and 
there  would  be  nothing  to  prevent  the  present, 
or  some  future,  county  board  of  Douglas  coun- 
ty from  selling  part  of  the  tract  upon  which 
the  courthouse  is  erected,  without  havhig  pre- 
viously submitted  the  proposition  to  do  so  to 
the  voters,  if  the  board,  by  merely  platting  a 
part  of  the  tract  or  alnndonlng  the  same  for 
county  purposes,  thereby  makes  such  real  es- 
tate no  longer  public  grounds,  within  the  pur- 
view of  the  statute.  The  construction  con- 
tended for  by  respondents  is  neither  a  natural 
nor  reasonable  one,  but  is  manifestly  against 
the  bitentlon  of  the  lawmakers,  and  we  de- 
dUie  to  adopt  it  The  mere  segregating  by  the 
county  board  of  the  50  acres  from  the  poor- 
farm  tract,  and  the  platting  thereof  into  blocks 
and  lots,  did  not  confer  power  upon  the  connty 
commissioners  to  sell  such  lots,  until  first 
empowered  to  make  such  sale  in  the  mode  in- 
dicated by  section  24,  art  1,  c.  18,  Comp.  St. 
We  therefore  hold  that  the  prorisiona  of  said 
section  22  of  said  article  and  chapter  are  not 
applicable  here,  and  that  in  making  the  sale  of 
said  lots  to  Keller  and  Doane  the  county  board 
failed  not  only  to  keep  within  the  scope  of  its 
powers,  but  acted  without  any  authority  what- 
ever. The  statute  has  prescribed  the  man- 
ner in  which  the  public  grounds  of  a  coimty 
may  be  disposed  of,  and  such  mode  must  be 
pursued.  If  not,  there  Is  an  entire  lack  of 
power.  The  legislature  has  required  that  the 
affirmative  consent  of  the  voters  of  the  county 
shall  be  first  given  to  sell  such  grounds,  and 
a  conveyance  without  such  previous  consent 
is  not  voidable  merely,  but  is  absolutely  void, 
and  confers  no  title  upon  the  purchaser.  No 
authority  to  sell  these  lots  was  ever  confer- 
red by  a  vote  of  the  electors  of  the  county  aa 
the  statute  required.  Therefore  the  deed  was 
without  any  validity.  The  commissioners,  in 
passing  upon  the  claim  of  Keller  and  Doane. 
even  had  they  allowed  it  would  have  in  no 
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wise  oTermled  or  reversed  any  act  of  tbetr 
predecessors,  since  tbere  bad  been  no  prior  de- 
cision or  roUng  by  the  comity  board  upon  tbe 
question  of  refunding  this  money  by  the  coun- 
ty. 

It  has  been  otten  held  in  this  state  that  a 
county  board.  In  examining  and  passing  upon 
claims  against  the  county,  acts  Judicially,  and 
the  allowance  or  rejection  by  it  of  a  claim  has 
tiie  force  and  effect  of  a  Judgment,  unless  re- 
Tersed  or  set  aside  by  appellate  proceedings. 
State  T.  Buffalo  Co.,  6  Neb.  454;  Brown  t. 
Otoe  Oo.,  Id.  lU:  State  t.  Churchill,  37  Neb. 
702,  56  N.  W.  484;  State  t.  Merrell,  43  Neb. 
Tmo.  61  N.  W.  754;  Sioux  Co.  v.  Jameson,  48 
.Neb.  265,  61  N.  W.  596;  Heald  y.  Polk  Co., 
46  Neb.  28,  64  N  W.  376;  State  t.  Vincent, 
4«  Neb.  408,  65  N.  W.  50.  But  we  are  nnable 
to  agree  with  connsel  for  respondents  that 
county  boards  are  courts,  In  a  constitutional 
Benae.  or  within  the  general  acceptation  of 
tiiat  term.  They  are  not  created  courts  by 
the  constitution;  nor  does  the  present  law  es- 
tablishing county  boards,  and  defining  their 
duties  and  powers,  constitute  them  courts. 
They  are  merely  legislative  and  administra- 
tive bodies,  wltji  limited  powers,  created  for 
tbe  transaction  of  county  business,— exercis- 
ing In  some  matters.  It  Is  true,  functions  Judi- 
cial in  their  nature,  and  appeals  from  their 
decisions.  In  certain  matters,  provided  for; 
but  that  does  not  make  them  courts.  So, 
too,  officers  not  Judicial  sometimes  are  cloth- 
ed with  Judicial  powers.  A  coonty  superin- 
tendent of  schools  exercises  quasi  Judicial 
functions.  In  the  changing  of  the  boundaries 
of  school  districts,  and  an  appeal  may  be  tak- 
en from  his  decision,  yet  there  Is  no  super- 
iQifDdent's  court.  The  state  auditor,  In  the 
audit  and  allowance  of  claims,  acts  Judicially, 
and  the  right  to  appeal  Is  given,  but  that  does 
not  constltnte  an  auditor's  court.  Many  oth- 
er Instances  might  be  mentioned  where  Judi- 
cial power,  to  a  limited  extent,  is  lodged  in 
the  hands  ot  different  officers  for  specific  pur- 
poses. "A  court  Is  a  body  In  the  government 
organized  for  the  public  administration  of  Jus- 
tice at  the  time  and  place  prescribed  by  law," 
4  Am.  &  Eng.  Enc.  Law,  447.  County  boards 
do  not  fall  within  this  definition.  Tbey  can- 
not issue  subpoenas  for  witnesses.  The  rules 
of  law  governing  tbe  admission  of  testimony 
in  tbe  courts  ar°  not  usually  followed,  before 
connty  boards,  In  passing  upon  claims.  Such 
boards  often  act  without  testimony,  and  re- 
ceive, and  consldt-r  sufficient,  evidence  inad- 
missible in  courts  of  Justice.  County  boards 
do  not  render  Judgments.  The  allowance  or 
rejection  of  a  claim  from  which  no  appeal 
lia*  been  prosecuted  has  merely  the  effect  of 
one.  The  statnte  In  no  place  refers  to  such 
ixiards  as  courts.  Nor  does  the  fact  that  the 
law  reqnlres  each  county  board  to  procure 
a  seal  constitute-  it  a  court  Such  seal  is  ex- 
pmwly  made  by  tbe  legislature  the  seal  of 
tbe  county,  and  not  that  of  the  board,  as 
a  coort  or  Judicial  tribunal.  That  It  is  obliga- 
tory upon  coopty  commisslonert  to  bold  tbeir 
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■esslona  at  the  courthouse,  for  tbe  transactloo 
of  the  business  of  the  county,  is  not  signifi- 
cant. The  county  treasurer,  and  other  coun- 
ty officers,  are  required  to  bold  their  offices 
in  the  same  building.  Section  1,  art  G,  of 
the  present  constitution,  declares  that  "the  Ju- 
dicial power  of  this  state  aball  be  vested  In 
the  supreme  court  district  courts,  county 
courts.  Justice  of  the  peace,  police  magis- 
trates, and  sncb  other  courts  Inferior  to  tbe 
district  courts  as  may  be  created  by  law  for 
cities  and  incorporated  towns."  It  will  be 
observed  that  county  boards  are  not  classed 
or  referred  to  above  as  courts.  Certainly 
they  are  not  created  as  such  by  the  language 
quoted.  Nor  does  it  as  counsel  concede,  con- 
fer power  upon  the  legislature  to  establish 
commissioners'  or  supervisors'  courts.  It 
merely  empowers  the  legislature  to  create 
courts  inferior  to  the  distilct  courts,  for  cities 
and  Incorporated  towns.  Neither  the  consti- 
tution nor  the  statute  has  constituted  county 
boards  courts,  although,  without  considera- 
tion, this  court  in  some  of  its  opinions,  has, 
In  speaking  of  such  boards,  inaccurately  call- 
ed them  "inferior  courts"  or  "Infericnr  tribu- 
nals." 

It  is  argued  that  such  boards  were  created 
courts  by  the  legislature  prior  to  the  adoption 
of  the  constitution  of  1806,  and  that  tbey  were 
continued  in  existence  by  the  provision  found 
In  the  first  section  of  the  last  article  of  thai 
constitution  which  declares  that  "all  laws 
now  in  force  shall  remain  in  force  until  alter- 
ed, amended  or  repealed  by  the  legislature," 
and  also  by  section  4,  art  16  of  tbe  constlto- 
tlon  of  1875,  which  reads,  "AH  existing  courts 
which  are  not  in  this  constitution  enumerated, 
and  concerning  which  no  other  provision  Is 
herein  made,  shall  continue  in  existence,  and 
exercise  their  present  Jurisdiction  until  other- 
wise provided  by  law."  The  first  law  creat- 
ing county  boards  was  enacted  at  the  second 
session  of  the  territorial  legislature  of  Ne- 
braska. Laws  1856,  c.  20,  p.  70.  The  next 
general  act  relating  to  the  powers  and  duties 
of  such  boards  was  passed  in  1861.  Laws 
1861,  p.  14&  And  both  acts,  without  mate- 
rial changes,  were  carried  into  the  Revised 
Statutes  of  1866  as  chapter  8.  Conceding, 
as  contended,  that  the  territorial  legislatures 
Intended  by  said  laws  to  create  county  boards 
to  be  courts,  yet  It  is  evident  that  under  sec- 
tion 9  of  the  organic  act  they  had  no  power 
to  do  80.  This  section  provides  that  "the 
Judicial  power  of  said  territory  shall  be  vested 
in  a  supreme  court  district  courts,  probate 
courts,  and  In  Justices  of  the  peace."  Thus 
it  will  be  seen  that  congress  vested  the  en- 
tire Judicial  power  of  tbe  territory  in  the  cer- 
tain specified  courts,  and  the  legislature  was 
powerless  to  create  any  other  courts  or  Judi- 
cial tribunals.  The  provision  In  the  constitu- 
tion of  18CG,  quoted  above,  only  continued  in 
existence  laws  then  in  force,  and  gave  no  new 
life  or  validity  to  statutes  which  were  in- 
vaUd. 

In  1873  "An  act  concerning  counties  aiid 
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county  ofBcera"  (Gen.  St  p.  232)  was  passed, 
whlcb,  it  is  claimed,  preserved  the  provisions 
of  prior  acts  relating  to  county  boards,  and 
created  such  to  be  courts.  This  act  was 
passed  under  the  constitution  of  1866,  sec- 
tion 1,  art.  4,  of  which  provided  that  the  Ju- 
dicial power  of  the  state  should  be  invested 
in  certain  enumerated  courts,  "and  such  in- 
feiior  courts  as  the  legislature  may  from 
time  to  time  establish."  Section  4  of  the 
same  article  reads  as  follows:  "Sec.  4.  The 
Jurisdiction  of  the  several  courts  herein  pro- 
vided for  both  appellate  and  original  shall 
be  as  fixed  by  law:  provided:  that  probate 
courts,  justices  of  the  peace,  or  any  Inferior 
court  that  may  be  established  by  the  legis- 
lature shall  not  have  jurisdiction  in  any 
matter  wherein  the  title  or  boundaries  of 
land  may  be  in  dispute.  Nor  shall  either  of 
the  courts  ihentloned  In  this  provision  have 
the  power  to  order  or  decree  the  sale  or  par- 
tition of  real  estate;  and  provided,  further, 
that  justices  of  the  peace,  and  such  Inferior 
courts,  that  may  be  established  by  the  legis- 
lature, shall  not  have  jurisdiction  when  the 
debt  or  sum  claimed  shall  exceed  one  hun- 
dred dollars,"  etc.  Counsel  for  respondent 
argues  that  the  said  act  of  1873  created,  as 
it  might  do  under  said  section  1,  art  4, 
above  set  out  county  boards  inferior  courts, 
and  that  such  courts,  under  section  4  of  the 
same  article,  were  ousted  of  jurisdiction  In 
any  matter  involving  the  title  or  boundaries 
of  real  estate.  Further,  that  by  virtue  of 
section  4,  art  16,  of  the  present  constitution, 
county  boards  continued  to  exist  as  courts, 
with  the  same  limitation  as  to  jurisdiction. 
We  have  carefully  read  and  considered  said 
act  of  1873,  and  we  find  nothing  therein  con- 
tained to  warrant  the  conclusion  contended 
for  by  counsel.  If  such  boards  were  by  said 
net  constituted  inferior  courts,  then  they  could 
not  examine,  audit,  and  allow  claims  against 
the  county  where  the  amount  thereof  ex- 
ceeded 5100.  Manifestly,  such  was  not  the 
Intention  of  the  legislature,  and  no  sucb  con- 
struction has,  within  our  knowledge,  ever 
been  placed  upon  the  powers  of  the  county 
boards.  They  have  universally  acted  upon 
claims  without  r^ard  to  the  amount  In- 
volved. True,  this  statute,  as  well  as  the 
prior  ones  upon  the  same  subject  authorized 
county  boards  to  preserve  order,  and  punish 
contempts  by  fine  and  Imprisonment  yet 
that  did  not  have  the  effect  to  create  sucb 
boards  judicial  tribunals.  Each  house  of 
the  legislature  possesses  powers  to  punish 
for  contempts,  in  certain  cases,  but  this  falls 
far  short  of  constituting  it  a  court.  The  au- 
thority to  punish  for  contempt  is  not  con- 
ferred alone  upon  a  Judge  or  court  A  no- 
tary public  may  commit  a  witness,  for  con- 
tempt who  refuses  to  give  his  deposition. 
Dogge  V.  State,  21  Neb.  272,  31  N.  W.  929. 
If  the  act  of  1873  constituted  county  boards 
Inferior  courts,  we  now  have  no  such 
courts,  for  the  legislature  in  1879  enacted  a 
law  relating  to  county  officers,  establishing 


thereby  county  boards,  not  as  courts,  but  as 
administrative  bodies  for  the  transaction  of 
county  business,  and  at  the  same  time.  In 
express  terms,  repealed  the  said  act  of 
1873,  as  well  as  all  acts  or  parts  of  acts  in 
conflict  with  the  said  act  of  1879.  This  lat- 
ter act  with  some  changes  or  modifications 
not  Important  on  this  question.  Is  still  in 
force  and  effect  In  this  state  we  have  no 
commissioners'  or  supervisors'  courts.  The 
conclusion  reached  upon  this  branch  of  the 
case  makes  It  unnecessary  to  consider  the 
contention  that  the  title  to  real  estate  was 
Involved  in  the  auditing  of  the  claim  of  Kel- 
ler and  Doane. 

It  Is  insisted  that  the  Judgment  improperly 
Included  the  amount  of  taxes  on  these  lots 
paid  by  the  purchasers  to  the  city  of  Omaha. 
The  point  raised  goes  to  the  merits  of  the 
original  controversy,  and  is  not  a  proper 
matter  for  consideration  now.  For  us  to 
do  so  would  be  to  Investigate  anew,  in  a  col- 
lateral proceeding,  a  question  which  was 
finally  adjudicated  by  the  Judgment  sought 
to  be  enforced.  It  Is  a  rule  firmly  estab- 
lished by  the  decisions  that  a  judgment  ren- 
dered by  a  court  having  Jurisdiction  over 
the  parties  and  the  subject-matter  is  con- 
clusive ui>on  the  parties  and  their  privies, 
and  cannot  be  assailed  collaterally,  even 
though  it  may  have  been  erroneously  en- 
tered. State  v.  Buffalo  Co.,  6  Neb.  454;  Bry- 
ant V.  Estabrook,  16  Neb.  217,  20  N.  W.  Z15; 
HUton  V.  Bachman,  24  Neb.  490,  39  N.  W. 
419;  Yeatman  v.  Teatman,  35  Neb.  422,  53  N. 
W.  385;  Taylor  v.  Coots,  32  Neb.  80,  48  N. 
W.  964;  Smlthson  v.  Smitbson,  37  Neb.  535. 
56  N.  W.  300;  Ripley  v.  Larson,  43  Neb.  687, 
62  N.  W.  39. 

It  is  also  urged  that  Douglas  county  is  en- 
titled to  set  off  against  the  Judgment  the 
amount  of  the  unpaid  note  given  by  Keller 
and  Doane  as  a  part  of  the  purchase  price 
of  the  lots.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  set-offs  authorize 
such  defenses  to  be  interposed  before,  and 
not  after.  Judgment  While  a  demand  in 
the  nature  of  a  set-off  cannot  be  allowed,  un- 
der the  statute,  after  judgment,  yet  a  court 
of  equity,  in  a  proper  case,  may  grant  re- 
lief, as  when  it  is  shown  that  the  party 
against  whom  the  set-off  is  claimed  is  in- 
solvent Thrall  v.  Hotel  Co.,  5  Neb.  285; 
Richardson  v.  Doty,  44  Neb.  73,  62  N.  W. 
254.  This  is  not  a  suit  in  equity,  but  strict- 
ly a  law  action.  Besides,  the  Insolvency  of  the 
relators  is  neither  alleged  nor  proved,  nor  is 
any  other  ground  for  equitable  cognizance 
disclosed  by  the  record.  Moreover,  If  the 
county  Is  liable  for  a  return  of  the  money 
paid  by  Keller  and  Doane,  as  we  have  al- 
ready decided.  It  follows  that  the  note  asked 
to  be  set  off  Is  without  consideration,  and 
the  county  is  not  entitled  to  recover  thereon, 
since  said  note  is  one  of  three  executed  as  a 
part  of  the  same  transaction,  and  the  Judg- 
ment Includes  the  money  paid  on  the  other 
two  notes.    The  Judgment  is  affirmed. 
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DOCGLAS  COUNTY  v.  KELLER  et  al. 
(Supreme  Court  of  Nebraska.     May  6,  1896.) 
Coo^iTY  Board— JuKiSDicriOH. 
This  case  ia  controlled  by  the  decision  in 
Stenberg  t.  State  (decided  herewith)  67  N.  W. 

lao. 

(Syllabaa  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Darls  and  Duffle,  Judges. 

Action  by  Charles  B.  Keller  and  others 
against  the  county  of  Douglas.  There  was 
a  Judgment  for  plalntlSs  on  appeal  from  the 
county  board,  which  was  affirmed  on  error. 
Subsequently  defendant  moved  to  set  aside 
the  Judgment,  and  Its  motion  was  overruled, 
and  it  brings  error.    Affirmed. 

Wm.  D.  Beckett  and  Reed  &  Beckett,  (or 
plaintiff  In  error.  Charles  B.  Keller  and 
George  W.  Doane,  tor  defendants  In  error. 

XORVAL,  J.  This  is  the  second  appear- 
ance of  this  case  in  this  court;  the  opinion 
afSrmlng  the  judgment  of  the  lower  court  be- 
ing reported  in  43  Neb. '635,  62  N.  W.  60. 
Mter  the  Issuance  of  the  mandate,  and  the 
filing  thereof  In  the  district  court,  the  coun- 
ty filed  a  motion  to  set  aside  and  vacate  the 
judgment  uimn  various  grounds,— among  oth- 
ers, that  the  court  had  no  Jurisdiction  of  the 
Kubject-matter  of  the  action,— which  motion 
was  subsequently  overruled,  and  the  county 
prosecutes  error  therefrom.  Precisely  the 
same  questions  argued  and  presented  herein 
were  Involved  In  the  case  of  Stenberg  v. 
State  (decided  herewith)  67  N.  W.  190,  and, 
following  the  decision  therein,  the  judgment 
is  affirmed. 


OLIVER  V.  LANSING. 
I  Supreme  Court  of  Nebraska.     May  6,  1896.) 

PaiXCIFU/  AND  AOEXT — KlOHTS    AMD    LlABILITISS 

isTSK  Bb— UisMiBSAi.  or  AcTioy— Eppect. 

1.  An  agent  who  sells  his  own  property  to 
lus  principal  nnder  general  instructions  which 
rtqaire  him  to  do  the  best  he  can  for  his  princi- 
pal, and  which  evidence  a  special  trust  reposed 
in  iiim,  may  be  held  to  account  by  the  principal 
U'T  the  difference  between  the  real  value  of 
the  property  and  the  price  at  which  it  was  sold; 
and  the  fact  that  the  principal,  before  bringing 
nit,  has  mortgaged  snch  property,  does  not 
impair  his  right  to  maintain  an  action  for  the 
amonnt  of  such  difference;  neither  does  the 
lapw  of  time  short  of  the  period  of  limitation 
&xtKl  by  the  statute. 

2.  An  agent  who  has  taken  advantage  of 
eonfidenoe  reposed  in  him  by  his  principal  to 
profit  himself  at  the  expense  of  snch  principal 
can  only  be  relieved  of  liability  to  the  extent 
to  whidi  a  clear  preponderance  of  all  the  evi- 
dence shows  that  he  ought  to  be  relieved  in  view 
of  his  dishonest  conduct 

3.  The  mere  dismissal  of  an  action,  and 
pablicatioD  by  plaintiff  of  a  notice  that  he  l>e- 
ueved  he  had  done  wrong  in  commencing  snch 
•uit  cannot  be  enceessfnily  shown  in  bar  of  an- 
other suit  commenced  npon  the  same  causes  of 
action. 

(SyllabM  bf  the  Court.) 


Appeal  from  district  court,  Lancaster  coun- 
ty; HaU,  Judge. 

Action  by  Henry  Oliver  against  James  F. 
Lansing  for  an  accounting.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, with  directions. 

Webster,  Rose  &  Fisherdlck  and  C.  O.  Whe- 
don,  for  appellant  Pound  &  Burr  and  Mar- 
quett,  Deweese  &  Hall,  for  appellee. 

RYAN,  C.  On  the  22d  day  of  September, 
1892,  Henry  Oliver  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Lancaster  coun- 
ty Us  petition  in  which  he  averred  that  in 
1872  plaintiff  was  an  infant;  that  in  said  year 
1872  the  defendant  married  the  plaintiff's  sis- 
ter; that  since  said  marriage,  until  the  dis- 
agreements in  the  petition  described,  plaintiff 
had  trusted  defendant  as  though  he  bad  been 
plaintiffs  older  brother;  that  since  the  year 
1883  the  defendant  had  resided  in  the  city  of 
Lincoln,  while  the  plaintiff  was  residing  In 
New  York,  Georgia,  and  North  Carolina,  un- 
til the  month  of  March,  1891,  during  which 
time  the  plaintiff  had  large  property  interests 
in  Lincoln,  the  management  of  which,  by  rea- 
son of  his  confidence  in  defendant,  plaintiff 
intrusted  to  said  defendant;  that  by  reason 
of  sales  and  rents  collected  the  defendant  had 
during  this  time  received  large  sums  of  mon- 
ey, and  had  paid  out  money  for  taxes,  re- 
pairs, and  other  purposes;  that  in  the  month 
of  March,  1891,  plaintifC  became,  and  has 
since  continued  to  be,  a  resident  of  the  city 
of  Lincoln.  It  will  avoid  the  necessity  of 
again  reciting  the  above  fticts  to  note  at  this 
otherwise  inappropriate  place  that  the  evi- 
dence clearly  substantiated  each  of  the  above 
allegations.  As  a  reason  for  not  bringing 
this  action  earlier  than  September  22,  1892, 
plaintiff  averred  in  his  petition  that  after 
March,  1891,  plaintiff,' owing  to  his  faith  in 
the  integrity  of  defendant,  and  in  defendant's 
repeated  promises  to  account  for  all  moneys 
of  plaintiff  received  and  disbursed  by  defend- 
ant between  1883  and  March,  1891,  was  in- 
duced to  expect  that  an  amicable  adjustment 
might  be  made  as  to  matters  unsettled  be- 
tween plaintiff  and  defendant  As  often  hap- 
pens In  matters  of  accounting,  the  dispute 
between  these  parties  litigant  at  the  trial  nar- 
rowed down  to  the  consideration  of  but  few 
of  the  disputed  Items;  in  this  particular  case, 
three  in  number,  as  to  which,  as  briefly  as 
possible,  the  Issues  Joined  shall  now  be  de- 
scribed. In  October,  1885,  plaintiff,  then  a 
resident  of  Charlotte,  N.  C,  was  the  owner 
of  lot  9  in  block  220  of  the  city  of  Lincoln, 
which  lot  was  then  under  the  management  of 
the  defendant  At  defendant's  request  plain- 
tiff signed  In  blank  a  deed,  which  was  left 
with  defendant  for  Immediate  use  In  case  a 
sale  of  such  lot  could  be  made.  On  October 
8,  1886,  the  defendant  sold  said  lot  to  J.  B. 
Trickey  for  the  actual  consideration  of  9450, 
and  by  th^  use  of  the  aforesaid  blank  deed 
effected  a  conveyance  thereof  to  Trickey. 
without  informing  plaintiff  of  th«  terms  of 
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■Mich  sale.  It  was  further  cMrged  by  plain- 
tlffi  that  the  defendant  fraudulently  concealed 
the  real  conBlderatlon  for  the  sale  of  lot  9, 
block  220,  aforesaid,  and  of  the  real  amount, 
$150,  only  accounting  for  $125,  which  sum 
the  defendant  represented  was  the  entire  con- 
sideration paid  hiD3  for  said  lot 

In  bis  answer  the  defendant  admitted  the 
sale  of  the  aforesaid  lot,  but  alleged  that  the 
consideration  was  a  diamond  ring  of  the  value 
of  no  more  than  $125,  which  sum  defendant 
averred  he  had  paid  to  plaintiff,  and  that  said 
sum  was  the  fair  and  reasonable  value  of  said 
lot  The  defendant,  further  answering,  in 
this  connection  alleged  that  he  had  informed 
the  plaintiff  of  the  true  consideration  of  said 
sale,  and  had  offered  to  turn  said  ring  over 
to  said  plaintlfF  if  plaintiff  so  desired,  but  that 
plaintiff  had  refused  to  receive  said  ring,  and 
had  expressed  himself  perfectly  satisfied  with 
the  aforesaid  amount  received.  Of  the  three 
specially  disputed  Items,  the  second  was  of 
the  following  nature,  as  described  in  the  peti- 
tion: Plaintiff,  for  about  two  years  before 
July  1,  1889,  was  a  resident  of  Atlanta,  Ga., 
and  just  preceding  the  date  just  named  sent 
to  defendant  a  draft  for  the  sum  of  $22,435.70 
for  investment  in  Lincoln  real  property  pro- 
ductive of  a  revenue,  and  centrally  located,  at 
judicious  prices,  according  to  the  best  judg- 
ment of  the  defendant;  and  that  though  such 
property  could  have  then  been  easily  pur- 
chased, the  defendant  did  not  follow  plaintiff's 
instructions,  but  about  July  10,  1889,  falsely 
advised  plaintiff  that  he  was  unable  to  buy 
property  of  the  Idnd  Indicated,  but  had  made 
to  plaintiff  a  conveyance  of  block  9,  containing 
16  lots,  In  East  Lincoln,  for  $16,000,  which 
was,  as  be  represented,  a  less  price  than  equal- 
ly valuable  property  could  have  been  purchas- 
ed for  from  any  one  else,  and  that  at  said  price 
block  9  aforesaid  would  be  a  safe  and  profit- 
able investment  The  defendant  in  his  an- 
swer, denied  that  he  had  been  directed  to  pur- 
chase improved,  productive,  and  centrally  lo- 
cated Lincoln  property,  but  alleged  that  about 
July  1,  1889,  plaintiff  "transmitted  said  sum 
of  $22,435.70  to  defendant  with  the  direction 
to  Invest  the  same  In  such  real  rotate  in  the 
city  of  Lincoln  as  should  by  the  defendant  lie 
selected,  and  by  him  considered  a  safe  and 
profitable  Investement"  etc.  The  defendant 
in  this  connection,  made  other  averments  of  a 
ratification  of  the  above  transaction  with  full 
knowledge  of  its  nature,  to  which  reference 
may  be  made  later,  but  which  need  not  now 
be  further  referred  to  In  describing  the  issues 
specially  contested.  Another  of  the  three 
transactions  above  referred  to  was  one  In  re- 
spect to  which  plaintiff  was  granted  relief,  and 
which  in  the  petition  was  described,  in  effect 
as  follows:  During  the  month  of  August  1880, 
the  defendant,  having  in  his  hands  the  afore- 
said $22,435.70,  wrote  to  plaintiff,  at  Atlanta, 
Ga.,  pretending  to  have  found  an  opportunity 
to  purchase  a  piece  of  ground  of  50.  feet  front- 
age on  O  street  near  Twentieth,  In  the  city  of 
Lincoln,  for  $4,700,  which  was  a  low  price. 


and  advised  plaintiff  to  purchase  the  same  as 
a  safe  and  desirable  hivestment  and  that 
plaintiff  having  answered  authorizing  the  de- 
fendant to  exercise  his  own  judgment  as  to 
this  proposed  purchase,  the  defendant  replied 
that  he  haA  purchased  said  pr.  perty  for  plain- 
tiff for  $4,700,  whereas  in  truth  and  in  fact 
the  defendant  had  purchased  but  25  feet  front- 
age for  $1,700,  and  for  the  other  23  feet  had 
turned  in  property  which  he  himself  owned, 
of  no  greater  value  than  the  25  feet  which  be 
tiad  bought  but  for  the  25  feet  which  he  turn- 
ed in  the  defendant  charged  the  plaintiff  $3,- 
000.  In  this  connection  plaintiff  alleged  that 
he  did  not  discover  until  May,  1892,  that  the 
defendant  had  conveyed  to  him  the  SSi  feet 
aforesaid,  and  that  he  liad  charged  him  there- 
for $1,300  in  excess  of  what  defendant  had 
paid  for  the  same  area  of  just  as  valuable 
property  lying  contiguous  thereto.  This  peti- 
tion closed  with  the  following  prayer:  "Plain- 
tiff therefore  prays:  (1)  That  the  title  to  saU 
block  9  in  East  Lincoln,  held  by  plaintiff  un- 
der said  deed  of  conveyance  of  date  February 
10,  1888,  from  defendant,  be  decreed  to  be 
merely  in  trust  for  defendant  and  that  upon 
delivery  to  defendant  or  to  the  clerk  of  the 
court,  for  defendant's  use,  of  a  deed  of  con- 
veyance thereof,  free  and  clear  of  any  liens 
or  incumbrances  placed  thereon  by  plaintiff, 
the  plaintiff  be  discharged  and  released  from 
said  trust  (2)  For  an  accounting  by  defend- 
ant to  plaintiff  covering  all  moneys  and  cred- 
its and  properties  received  and  controlled, 
rents  and  profits,  receipts  and  disbursements 
thereof  or  therefrom,  in  the  said  business  of 
handling  plaintiff's  money  and  property  from 
the  year  1883.  (3)  That  In  such  accounting 
the  defendant  be  charged  specially— First, 
with  the  fraudulent  conversion  of  $325,  receiv- 
ed Octot)er  1,  1885,  from  the  sale  of  said  lot 
9,  block  220,  and  interest  be  allowed  to  plain- 
tiff from  said  date  thereon,  together  with 
moneys  paid  for  taxes  and  payment  of  Interest 
from  payment  of  each  Item;  third,  with  the 
fraudulent  conversion  of  $1,300,  August  I, 
1889,  as  an  excess  charge  so  wrongfully  taken 
and  withheld  on  account  of  the  conveyance  of 
said  O  street  property,  and  that  plaintiff  be 
allowed  interest  thereon  from  said  date.  (4> 
That  plaintiff  have  judgment  for  the  amount 
found  due  him  on  such  accounting,  and  for 
such  further,  other,  or  different  relief  as  to 
the  court  may  seem  Just  and  equitable,  and 
for  costs  of  suit" 

The  defendant,  by  answer,  joined  issue  aa 
to  the  fraud  charged  by  plaintiff  in  each  of 
the  above  transactions,  and  alleged  that  plain- 
tiff, with  full  knowledge  of  all  the  facts 
therewith  connected,  had  approved  each  of 
them.  As  a  further  reason  why  plaintlfF 
should  not  be  entitled  to  maintain  his  ac- 
tion, the  defendant  in  his  answer,  made  the 
following  averments:  "And  the  defendant, 
further  answering,  alleges  that  on  or  about 
the  28th  day  of  June,  1892,  the  plaintiff  com- 
menced an  action  In  the  said  court  against 
the  defendant  and  in  bis  petition  filed  there- 
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In  stated  and  set  forth  the  same  cause  and 
causes  of  action,  and  the  same  subject-matter, 
and  made  the  same  allegations  that  are  stated 
and  set  forth  and  made  in  the  petition  in  this 
tction,  and  that  summons  in  said  action  so 
begun  June  28,  1892,  was  duly  issued  out  of 
(aid  court,  and  served  on  this  defendant,  and 
that  said  last-namsd  action  was  settled,  and 
by  the  defendant  dismissed,  at  his  own  cost; 
tbat  said  court  had  jurisdiction  of  the  subject- 
matter  and  causes  of  action  in  last-named 
action  and  of  the  parties  thereto,  and  that  by 
settlement  and  dismissal  of  the  same  as 
aforesaid  the  cause  and  causes  of  action,  if 
any.  and  the  subject-matter  stated  and  set 
forth  hi  the  petition  in  this  action,  have  been 
settled,  and  that  at  the  time  of  the  settle- 
ment and  dismissal  of  said  action  as  afore- 
taid  the  plaintiff  signed  and  delivered  to  the 
defendant  a  paper  writing  in  the  words  and 
Aprng  following,  to  wit:  Takes  it  all  back, 
was  mistaken,  and  retracts  everything.  I, 
Henry  Oliver,  do  hereby  acknowledge  that  I 
nude  a  mistake  in  beginning  suit  for  ^50,000 
djsainst  m}  brother-in-law  J.  F.  Lansing,  it 
baring  been  done  in  the  beat  of  passion,  and 
I  never  realized  the  great  Injustice  done  Mr. 
and  Mrs.  Lansing  by  so  doing,  as  they  have 
always  been  perfectly  honest  in  all  real-estate 
and  other  dealings  I  have  ever  had  with  them. 
HeniT  Oliver.' "  There  was  also  contained 
in  the  answer  a  statement  of  a  cause  of  ac- 
tion against  the  pialntifC  for  the  purchase 
price  of  an  imdivided  one-baU  of  certain  lots 
bonKht  by  plalntifT  from  defendant  in  the  sum 
of  $10,000,  and  of  another  cause  of  action 
in  the  sum  of  $2,600  for  services  rendered  by 
defendant  for  plaintiff.  There  was  in  the  an- 
swer a  prayer  for  judgment  for  $12,500  in 
(avor  of  the  defendant  against  plaintiff,  to- 
(Rther  with  Interest  and  costs. 

The  district  court  found  due  the  defendant 
the  sum  of  $10,000  and  interest  as  prayed,  but 
<'.lsalIowed  the  claim  of  $2,500  on  account  of 
aliened  services.  As  against  the  amount  thus 
found  for  the  defendant,  there  was  allowed  In 
favor  of  plaintiff  the  sum  of  $1,300,  with  in- 
terest from  August  31,  1889,  at  7  per  cent, 
per  annum,  on  account  of  the  overcharge  for 
the  25-foot  lot  on  O  street.  There  was  also 
allowed  in  favor  of  the  plaintiff  the  sum  of 
JlO'i.  with  7  per  cent.  Interest  thereon  from 
August  11,  1890,  because  of  an  overciiarge 
of  a  plumber's  bill  paid  by  Lansing.  Hav- 
ing credited  these  two  amounts,  there  was 
fC'Und  due  defendant  from  plaintiff  on  June 
2>X  1803.  the  date  of  the  decree,  the  sum  of 
f-).i>;3.66.  It  was  also  adjudged  that  this 
Mm  draw  Intet^MSt  at  the  rate  of  7  per  cent. 
l^T  annum  from  the  date  of  the  decree,  and 
that  plaintiff  pay  $166.35  and  the  defendant 
IMy  $279,  the  proportion  of  costs  made  by 
the  respective  parties. 

As  the  debt  of  $10,000  was  contracted  by 
Mr.  Oliver  after  March  1,  1801,  and  not 
throngb  the  agency  of  Mr.  Idnslng,  and  as  in 
respect  tc  it  the  evidence  is  conflicting,  the 
flniUng  as  to  this  item  most  remain  undisturti- 


ed.  Since  there  was  ample  sufHclent  evi- 
dence to  sustain  the  findings  of  the  amounts 
credited  Mr  Oliver  upon  the  above  $10,000 
and  Interest,  these,  too,  must  stand.  This 
leaves  for  our  consideration  but  two  items, 
one  of  which  Is  on  account  of  the  difference 
between  $450,  the  real  value,  and  $123,  the 
alleged  value,  of  a  diamond  ring  exchanged 
by  Mr.  Trickey  for  lot  9,  block  220;  and  the 
othdr  the  $16,000  charged  for  block  9  in  East 
Lincoln.  In  respect  to  the  first  of  these  two 
items  the  district  court  concluded  that  plain- 
tiff was  entitled  to  no  relief  other  than  to 
take  the  ring  upon  repayment  of  $125  to  de- 
fendant, and  that,  as  Mr.  Oliver  had  not  ten- 
dered this  amount,  be  was  not  entitled  to 
even  this  relief.  In  this  view  we  cannot  con- 
cur. The  evidence  shows  tliat  a  blank  deed 
was  signed  by  Mr.  Oliver,  then  an  unmar- 
ried man,  and  left  with  Mr.  Lansing,  who 
filled  out  this  deed,  and  delivered  It  to  Mr. 
Trickey  in  exchange  for  the  ring  In  ques- 
tion. Mr.  Oliver  was  always  told  that  this 
ring  was  of  the  value  of  no  more  than  $125; 
indeed,  in  the  defendant's  answer,  this  is  the 
value  stated  In  the  conversation  between 
Mr.  Oliver  and  his  sister,  Mrs.  Lansing,  she 
said  to  him :  "Here  is  the  $125  diamond  ring 
received  for  this  lot  Now  that  you  are 
married,  you  will  probably  want.lt."  To  this 
Mr.  Oliver  answered  that  Mrs.  Lansing  might 
keep  the  ring,  for  he  was  under  obligations 
for  what  had  been  done  for  him  to  that,  or 
perhaps  a  greater,  amount  In  his  petition 
Mr.  Oliver  admitted  the  receipt  of  $125,  hence 
this  much  must  be  assumed  to  have  been  ac- 
tuallv  paid  to  Oliver.  The  uncontradicted 
evidence  cf  Mr.  Trickey,  however,  was  that 
the  retail  cash  value  of  the  ring  was  $450. 
The  false  statement  of  Mr.  Lansing  as  to  the 
value  of  the  ring  was  a  violation  of  his  duty 
towards  his  principal,  and  upon  the  mere  fact 
that  Mr.  Oliver  believed  and  acted  upon  tUs 
mlsstatejient  Mr.  Lansing  can  predicate  no 
rights  adverse  to  the  interests  of  Mr.  Oliver. 
It  was  Mr.  Lansing's  duty  to  Inform  his  prin- 
cipal of  the  value  of  the  ring  received  by  him, 
and  then  only  could  Mr.  Oliver  be  bound  to 
accept  such  ring  as  full  payment  If  he  re- 
ceived It  at  all.  If  this  agent,  however,  rep- 
resented the  value  as  $125,  and  on  that  basis 
of  value  Mr.  Oliver  was  induced  to  receive 
It,  the  payment  thereby,  as  between  the  prin- 
cipal and  the  agent,  was  but  $125,  and  it  was 
of  no  avail  for  Mr.  Lansing  to  testify  tliat 
some  one  else,  not  called  as  a  witness,  had 
told  bim  that  the  stone  was  worth  only  $12.5. 
Mr.  Oliver's  right  to  the  full  value  of  this 
ring  In  no  way  depended  upon  his  refunding 
the  sum  of  $125,  for,  as  we  have  already  said, 
his  agent  was  legally  bound  to  pay  that  sum. 
and  much  mor"  In  addition.  Having  credit- 
ed Mr.  Lansing  with  this  payment,  there  still 
remains  due  from  him  to  plaintiff  the  sum  of 
$325,  with  interest  at  7  per  cent,  thereon  from 
October  8,  1885,  on  account  of  the  sale  of  lot 
9,  block  220.  in  the  city  of  Lincoln. 
It  was  not  very  fully  shown  why  block  9 

Digitized  by  VjOOQlC 


198 


67  NORTHWESTERN  REPORTER. 


(Neb. 


la  East  Lincoln  was  conveyed  to  Henry  011- 
rer  In  February,  1888.  It  seems,  however, 
that  at  that  time  Mr.  Lansing  was  having 
serious  litigation  with  a  Mr.  Bookwalter,  and 
that  he  wrote  to  Mr.  Oliver  to  make  him  an 
offer  of  $10,000  for  said  block,  of  which  $1,- 
000  should  be  cash,  and  that  for  the  balance 
a  note  drawing  8  per  cent.  Interest  should 
be  given.  The  correspondence  was  not  put 
In  evidence,  but  it  seems  to  have  resulted 
that  a  deed  was  made  by  Mr.  and  Mrs.  Lans- 
ing to  Henry  Oliver  for  the  recited  consid- 
eration of  $10,000.  This  deed,  Mr.  I^nslng 
caused  to  be  recorded.  Contemporaneously 
with  the  execution  of  the  above  deed,  Mr. 
Oliver,  then  an  unmarried  man,  made  a  deed 
back  to  Mr.  Lansing,  whereby  the  said  block 
was  reconveyed,  but  Mr.  Lansing  did  not  file 
this  deed  for  record.  The  suit  of  Book- 
waiter  against  Lansing  was  afterwards  dis- 
posed of  to  Mr.  Lansing's  satisfaction.  Judg- 
ing from  a  letter  of  his  dated  October  28, 
1888,  wherein  he  said,  "Everything  is  settled, 
and  as  clean  as  a  pin."  There  was,  however, 
no  change  In  the  status  of  the  title  of  the 
aforesaid  block  9.  On  July  4,  1889,  Mr,  Oli- 
ver sent  to  Mr.  Lansing  the  siun  of  $22,435.- 
70  for  Investment  In  real  property  In  Lincoln. 
Whether  or  not  there  were  Instructions  to 
invest  this  in  Inside,  revaine-produclng  prop- 
erty was  a  very  seriously  contested  question 
in  the  district  court.  It  does  not  seem  to  us 
that  It  possessed  the  importance  attributed 
to  it,  for,  as  we  have  already  noted,  Mr. 
Lansing,  In  his  answer,  admitted  that  the 
directions  accompanying  this  remittance  to 
him  were  to  invest  in  such  real  estate  in  the 
city  of  Lincoln  as  Mr.  Lansing  should  con- 
sider a  safe  and  profitable  Investment.  The 
testimony  shows  that  Mr.  Oliver  paid  Mr. 
Lansing  for  his  services  $8.33  per  month,  ac- 
cording to  agreement,  during  all  the  time 
the  latter  acted  as  agent  for  the  former.  The 
above  admission  of  the  answer  Is  to  the  ef- 
fect that  his  money  was  Intrusted  to  Mr. 
Lansing  to  be  invested  in  such  real  estate 
as  In  the  judgment  of  Mr.  Lansing  would  be 
likely  to  be  safe  and  profitable.  In  answer 
to  this  letter  of  Mr.  Oliver,  Mr.  Lansing  tes- 
tified that  he  wrote  about  July  30,  1889,  that 
he  had  overlooked  the  propeity  in  the  city, 
and  had  found  nothing  that  would  pay  12 
per  cent.,  as  Mr.  Oliver  wanted;  and  that,  if 
Mr.  Oliver  desired  to  buy  block  9,  East  Lin- 
coln, he  (Oliver)  knew  all  about  it,  had  seen 
It,  and  that  the  writer  would  like  to  pay 
some  mortgages  he  owed,  and  would  sell 
block  9  aforesaid  to  Mr.  Oliver  for  $16,000. 
To  this  proposition  Mr.  Lansing  requested  an 
answer  on  receipt  of  his  letter,  for,  as  he 
wrote,  he  had  to  do  something  about  his  own 
note  In  the  Hartford  Bank.  In  answer  to 
this  letter  Mr.  Lansing  received  a  telegram 
Instructing  him  to  use  his  own  Judgment  In 
the  telegrram,  however,  were  the  words,  "See 
letter,"  and  for  this  letter  Mr.  Lansing  wait- 
ed before  acting  further.  This  letter  was  as 
follows.  In  so  far  as  it  refers  to  the  present 


subject:  "Atlanta,  Ga..  7-81-1889.  J.  P. 
Lansing,  Esq.,  Lincoln,  Nebr.— Dear  Bro.: 
Your  telegram  received  yesterday,  late  In  the 
day,  and  answered  this  a.  m.  It  would 
seem  that  the  sixteen  lots  are  bringing  a 
rather  steep  price,  but  I  sui^ose  you  know 
what  they  are  worth.  If  I  could  get  a  piece 
of  property  that  would  bring  me  In,  say  ten 
or  twelve  per  cent.  It  would  be  quite  as  well 
for  me;  but  I  expect  such  Investments  are 
scarce  in  Lincoln  from  now  on.  *  *  •  The 
money  you  have  of  mine  I  leave  for  you  to 
invest  for  me,  and  I  am  not  going  to  say 
anything  if  the  purchase  is  made  from  your 
own  proper^,  as  I  know  you  would  not  take 
advantage  of  me.  If  I  should  buy  the  six- 
teen lots  of  you,  and  put  tip  a  good  bouse, 
say  to  cost  $4,000,  for  myself  to  live  In,  it 
ought  to  help  sell  the  other  lots,  and  in  that 
way  make  them  pay  out  welL  Do  the  best 
yon  can  for  me,  and  that  is  all  any  man  can 
do,  and  I  will  be  satisfied.  Am  pressed  to 
get  my  mill  finished  by  fall,  as  It  is  one  of 
those  big  ioibe  that  a  man  never  sees  the  end 
of  when  he  once  gets  in  It  Your  brother. 
Henry  Oliver."  In  response  Mr.  Lansing  sent 
Mr.  Oliver  the  following  letter:  "Aug.  6, 
1889.  Henry  Oliver,  Esq.,  Atlanta,  Ga.— 
Dear  Brother:  Your  letter  of  July  30/89,  at 
band,  and  noted.  I  have  sold  you  my  block 
9,  East  Lincoln,  for  $16,000.00  cash,  and  have 
charged  your  account  with  the  same.  As 
you  have  had  title  to  It  for  about  two  years, 
as  I  never  recorded  the  deed  to  me,  I  here- 
with return  it  to  you  canceled,  and  also  the 
note  you  kindly  made  for  my  use  one  year 
ago,  also  canceled.  I  consider  the  block  at 
this  time  worth  $20,000,  and  would  have  sold 
to  no  one  else  for  less,  and  as  you  sent  your 
money  for  me  to  invest,  and  as  I  wanted 
to  pay  my  $10,000,  rather  than  pay  Interest,  I 
have  helped  myself,  and  you  have  a  bargain. 
I  know  if  you  build  a  residence  to  cost  $4,000 
you  will  get  parties  to  buy  and  build,  and 
you  will  get  not  less  than  $1,500  to  $2,000  per 
lot.  I  have  an  eye  on  a  couple  of  other 
pieces  of  property  for  you,  and  may  takt* 
them  In.  The  taxes  on  the  block  assessed 
for  1889,  payable  1890,  will  be  for  you  to 
pay.  We  have  been  on  our  mountain  trip 
and  returned.  Had  a  very  beautiful  scen- 
ery trip,  and  enjoyed  the  cool  mountain  air. 
Wish  you  and  family  had  been  with  us.  The 
boys  go  back  on  the  11th  of  September  to 
school.  Good-by.  From  your  brother,  J. 
F.  Lansing."  In  this  transaction,  giving  it 
the  most  favorable  construction  possible  In 
favor  of  Mr.  Lansing,  be  was  the  agent  of 
plaintiff,  In  whom  plaintiff  reposed  special 
confidence;  and,  although  doubtful  whether 
the  price  fixed  was  not  too  great  the  prin- 
cipal left  it  with  Mr.  Lansing  to  exercise  his 
own  Judgment  limited  only  by  the  require- 
ment that  he  should  do  the  best  he  could 
for  Mr.  Oliver's  interest  Whether  or  no*, 
Mr.  Lansing  followed  these  instriTctions  must 
be  determined,  as  well  as  whether  or  not 
this  sale  of  his  own  property,  through  blm- 
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setf,  as  agent,  to  Mr.  Oliver,  was  binding 
upon  the  latter.  In  Watch  Ck>.  t.  Manifold, 
36  Neb.  801,  65  N.  W.  236,  It  was  held  that 
an  agent  for  the  purpose  of  selling  goods 
would  not  be  permitted  to  sell  to  himself, 
even  though  the  sale  was  public,  and  no  ac- 
tual fraud  appeared.  In  Jansen  t.  WiUiams, 
36  Neb.  868,  55  N.  W.  279,  It  was  held  that 
an  agent's  relation  to  his  principal  forbade 
his  becoming  purchaser  of  his  principal's 
property.  Intrusted  to  him  to  sell,  in  any 
way,  without  the  full  knowledge  by  the 
principal  of  this  fact,  and  the  principal's  ac- 
quiescence with  such  Icnowledge;  and  that 
the  burden  of  proving  such  knowledge  and 
acquiescence  was  upon  the  agent.  The  prin- 
ciple of  these  cases  is  applicable  to  the  case 
at  bar  to  the  extent  that  the  law  so  far  dis- 
approves of  an  agent's  right  to  sell  his  own 
property  to  his  principal  that,  if  permitted  at 
all,  it  most  be  under  such  circumstances  that 
the  principal  must  clearly  appear  to  have 
acted  upon  his  own  Judgment,  independent- 
ly of  that  of  his  agent;  and  the  burden  of 
showing  facts  necessary  to  validate  such  a 
sale  devolves  upon  the  agent.  To  narrow 
the  application  of  this  principle,  the  require- 
ment made  of  Mr.  Lansing  is  that,  having 
retained  $16,000,  already  in  his  hands,  in 
payment  to  himself  for  block  9  in  East  Lin- 
c(dja,  the  burden  of  proof  rests  upon  him  to 
show  either  that  his  principal,  with  full 
knowledge  of  aU  the  facts,  approved  the 
sale,  or  that  Mr.  Lansing  acted  exactly  ac- 
cording to  Instructions;  that  is,  that  he  has 
done  the  beat  he  could  for  Mr.  Oliver.  We 
do  not  assume  to  say  that  the  latter  alterna- 
tive is  correct  as  an  abstract  proposition  of 
law  applicable  In  all  cases,  but  that,  under 
bis  Instructions,  Mr.  Lansing  can  claim  noth- 
ing more  favorable  to  himself.  On  behalf  of 
Mr.  Oliver  there  were  examined  24  witnesses 
as  to  the  value  of  block  9  in  Etiat  Lincoln  at 
the  date  Mr.  Oliver  was  charged  $16,000 
for  It.  These,  with  one  of  the  witnesses 
sworn  on  behalf  of  the  defendant,  fixed  the 
value  at  about  $8,000.  The  average  of  the 
valuations  placed  upon  this  block  by  the 
qualified  witnesses  for  the  defendant— and 
there  were  32  of  these  witnesses— was  $15,- 
370.  The  district  court,  having  assumed 
tbat  there  was  such  acquiescence  as  barred 
plaintiff's  right  to  recover  in  any  event, 
made  no  finding  as  to  what  was  the  real 
value  of  this  block  in  July  or  August  of  the 
year  1889.  From  the  testimony  of  Mr.  Lan- 
sing's own  witnesses  It  is  very  clear  that 
when  be  wrote  to  Mr.  Oliver  on  August  6, 
1880,  tbat  this  block  was  worth  $20,000,  he 
stated  what  be  most  have  known  was  false, 
so  that  we  cannot,  if  we  would,  assume  that 
Mr.  Lansing  acted  in  good  faith.  Another 
very  significant  fkct  is  that,  though  Mr.  Oli- 
ver afterwards  offered  to  sell  lots  In  this 
Mock  singly,  there  has  never  been  found  any 
one  willing  to  buy  even  one  lot  This  block 
adjoined  a  street  or  highway  on  the  sonth. 
Just  across  which  there  was  an  unplatted 


field.  On  the  east  from  this  block,  across  a 
half  block  and  an  adjoining  highway,  there 
was  another  field.  It  was  on  the  extreme 
eastern  line  of  the  city  of  Lincoln,  and  near 
it  there  was  neither  water,  a  street-car  line, 
nor  gas,  noi  other  public  light  It  was  un- 
improved, and  consequently  had  little  value 
except  for  purposes  of  speculation;  and  this 
was  not  the  kind  of  prc^erty  desired  by  Mr. 
Oliver,  as  Mr.  Lansing  well  knew.  While 
Mr.  Lansing's  first  letter  on  this  subject  as- 
sumed that  Mr.  Oliver  knew  the  location  and 
something  about  this  block,  the  evidence 
shows  that  this  assumption  was  unwarrant- 
ed, and  that  the  only  knowledge  Mr.  Oliver 
had  of  these  matters  was  from  what  Mr. 
Lansing  wrote  him  in  the  above-quoted  let- 
ter. Under  these  circumstances  we  conclude 
that  there  has  been  no  satisfactory  proof 
n'.ade  that  the  value  of  block  9  in  East  Lin- 
coln, at  the  time  $16,000  was  charged  for  it, 
was  equal  to  that  sum.  As  there  was  no  find- 
ing on  the  question  of  value,  this  must  be  de- 
termined upon  another  trial  in  the  district 
court 

It  was,  however,  Insisted  most  strenuously 
In  the  argument  in  this  court  that,  as  Mr. 
Oliver  had  mortgaged  a  portion  of  these  lots, 
he  was  In  no  condition  to  insist  upon  a  rescis- 
sion of  the  sale.  From  the  fact  that  there 
seems  to  have  been  a  decline  in  the  value  of 
real  property  In  the  vicinity  of  this  block 
since  August,  1880,  we  are  inclined  to  give 
some  weight  to  this  consideration.  Mr.  Oli- 
ver had  a  right  not  only  to  insist  upon  a  re- 
scission, but  he  had  the  alternative  right  to  re- 
tain the  property,  and  to  compel  Mr.  Lansing 
to  pay  him  the  difference  between  the  real 
value  of  this  block  and  the  amount  collected 
from  him  as  this  was  at  its  actual  value.  As- 
sociation V.  Cameron,  47  Neb.  — ,  66  N.  W. 
1109.  In  respect  to. the  effect  of  acquiescence 
in  the  purchase  as  affecting  this  right  the  lan- 
guage of  Post  J.,  In  Fitzgerald  v.  Construc- 
tion Co.,  44  Neb.  463,  62  N.  W.  899,  is  very 
apposite.  He  said:  "Acquiescence  in  a  fraudu- 
lent transaction  is,  in  effect  s  new  agreement 
made  consciously  with  an  bitent  to  condone 
the  wrong  done,  and  will  not  be  Inferred  from 
doubtful  evidence,  but  should  be  established, 
like  any  other  material  fact,  by  the  party  as- 
serting it  We  are  referred  to  no  positive 
act  indicating  acquiescence  in  this  instance, 
the  only  claim  being  that  it  should  be  In- 
ferred from  the  time  Intervening  between 
the  date  of  the  action  complained  of  and 
the  institution  of  the  suit,  to  wit,  one  year, 
ten  months,  and  seventeen  days.  Time  alone, 
unaffected  by  other  circumstances,  will  not 
bar  the  right  to  rescind  a  voidable  trans- 
action, since  it  is  not  for  a  wrongdoer  to 
impose  extreme  vigilance  and  promptitude 
as  conditions  to  the  exercise  of  the  rlghbs 
of  the  injured  party.  Pol.  Cont  548;  Pence 
T.  Langdon,  99  U.  S.  581;  Montgomery  v. 
Pickering,  116  Mass.  227;  Tarkington  v.  Pur^ 
vis,  128  Ind.  187,  25  N.  B.  879;  Moxon  T, 
Payne,  8  Oh.  App.  881;  Foley  ▼.  Holtry.  41 
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Neb.  663,  59  N.  W.  781."  There  was  no  proof 
of  acquiescence  otber  than  that  Mr.  Oliver 
mortgaged  the  property  as  his  own.  This 
was  entirely  consistent  with  his  election  to  re- 
tain the  property,  and  In  no  way  affected  his 
right  to  recover  sncb  damages  as  he  had  sus- 
tained; and  from  the  quotation  Just  made  it 
Is  evident  that  mere  lapse  of  time  within  the 
statutory  period  of  limitation  has  not  inured 
to  the  benelit  of  the  defendant.  We  there- 
fore condnde  that  Mr.  Oliver  is  entitled  to  re- 
cover from  Mr.  Lansing,  on  account  of  tbla 
transaction  in  relation  to  block  9  In  East  Lin- 
coln, the  sum  of  the  difference  between  the 
charged  and  real  value,  with  7  per  cent.  Inter- 
est thereon  from  the  0th  day  of  August,  1889. 
There  was  pleaded  by  the  defendant  as  suf- 
ficient to  bar  this  action  the  commencement 
Of  a  suit  by  filing  the  same  petition  as  has 
been  filed  In  this  case,  the  Issue  and  return 
Of  summons  thereon,  and  the  subsequent  dis- 
missal of  said  suit  a  short  time  before  the 
commencement  of  this  one,  and  nearly  con- 
temporaneously with  such  dismissal  the  sign- 
ing of  a  libel,  as  I  suppose  it  would  be  called 
In  vulgar  parlance.  These  acts  were  pro- 
cured to  be  done  by  means  of  the  false  rep- 
resentations of  an  agent  of  Lansing  that 
Lansing  would  sue  for  $50,000  if  this  was  not 
done,  and  by  the  further  false  representations 
that  a  certain  named  attorney  at  law,  held  in 
high  esteem  by  everybody  who  knew  him, 
had  said  that  he  was  commencing  such  a  suit, 
and  that,  as  Mr.  Oliver  had  never  had  a 
cause  of  action,  he  could  be  compelled  to  an- 
swer In  a  great  amount  of  damages  for  com- 
mencing said  first  suit.  This  agent,  by  these 
misrepresentations,  procured  a  dismissal  of 
the  said  first  salt,  and  the  signing  of  a  confes- 
sion that  Mr.  Oliver  had  unjustifiably  begrun 
that  action.  We  are  at  a  loss  to  conjecture 
why  it  should  be  Imagined  that  these  acts  of 
plaintiff  should  be  deemed  sii^cient  to  bar 
plaintlfl!  of  any  rights  he  really  has  pleaded 
and  proved  In  this  action.  The  course  taken 
to  frighten  Mr.  Oliver  was  disgraceful  alike 
to  his  agent  and  to  Mr.  Lansing  himself. 
There  was  no  final  Judgment  in  that  case, 
neither  was  there  a  settlement  As  to  wheth- 
er or  not,  in  reality,  Mr.  Oliver  had  a  right 
of  action  against  Mr.  Lansing  on  account  of 
his  duplicity,  the  final  decision  of  this  cause 
may  determine,  at  least  to  some  extent.  The 
judgment  of  the  district  court  Is  reversea,  and 
this  case  Is  remanded  to  the  district  coart, 
with  directions  to  enter  a  decree  In  conformi- 
ty herewith,  taxing  all  costs  co  the  defendant 
Reversed  and  remanued. 


POUND  V.  POUND. 
(Bnpteme  Court  of  Minnesota.     May  19,  1896.) 
CoNVBRSiox— Sals— EviDBXCB. 
1.  Evidence  considored,   and   held  that  It 
ices  not  sustain  the  verdict. 

(Syllabng  by  the  Court.) 


Appeal  from  district  court  Ramsey  county; 
Charles  D.  Kerr,  Judge. 

Action  by  Martha  A.  Pound,  as  adminis- 
tratrix of  George  C.  Pound,  against  James  EL 
Pound.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Reversed. 

Young  &  Llghtner  (James  H.  Pound,  of 
counsel),  for  appellant  Stevens,  O'Brien, 
Cole  &  Albrecht  for  respondent 

START,  C.  J.  The  plaintiff  is  the  admin- 
istratrix of  the  estate  of  her  husband,  George 
C.  Pound,  deceased,  and,  as  such,  brought 
this  action  against  the  defendant,  James  H. 
Pound,  the  father  of  deceased,  for  the  con- 
version of  a  Job-printing  plant  The  com- 
plaint charges  that  Greorge  C.  Pound,  on  Jan- 
uary 25,  1S94,  the  day  of  his  death,  was  the 
owner,  and  entitled  to  the  possession,  of  the 
plant,  and  that  the  defendant,  on  March  15, 
1894,  converted  the  same  to  his  own  use. 
The  answer  denies  that  George  C,  Pound  was 
the  owner  of,  or  entitled  to  the  possession 
of,  the  personal  property  in  question,  and  af- 
firmatively alleges  that  the  defendant  Is  the 
absolute  owner  thereof.  The  plaintiff  had  a 
verdict  for  $5,000,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  the  defendant 
appealed. 

The  most  Important  of  the  defendant's  as- 
signments of  error  are  Involved  in  the  ques- 
tion: is  the  verdict  sustained  by  the  evi- 
dence? Our  conclusion  is,  after  a  careful 
consideration  of  the  record,  that  the  ques- 
tion must  be  answered  in  the  negative.  The 
trial  court,  in  denying  the  motion  for  a  new 
trial,  said.  In  reference  to  this  question:  "To 
establish  this  contention,  the  plaintiff  relies 
mainly  upon  circumstances  and  the  declara- 
tion of  plaintiff's  decedent  after  the  sale.  It 
has  been  a  matter  of  grave  doubt  in  my 
mind  whether  these  are  sufilcient  to  Justify 
the  verdict,  but  giving  wide  latitude  to  the 
province  of  the  jury,  and  Inasmuch  as  I  thiuli 
substantial  justice  has  been  done,  I  have  0.1U- 
cluded  to  let  the  verdict  stand."  It  would 
seem,  from  this  statement,  that  the  learned 
trial  Judge,  in  reaching  his  conclusion,  gave 
to  the  declarations  of  George  C.  Pound  an 
importance  they  were  not  entitled  to.  We 
shall  refer  to  them  as  we  proceed. 

It  is  important  at  the  outset  to  keep  in 
mind  Just  what  the  issues  were.  This  ac- 
tion is  not  one  to  recover  property  transferred 
by  the  deceased  to  defraud  his  creditors,  or 
in  fraud  of  the  marital  rights  of  his  wife, 
or  for  an  accounting  for  property  trans- 
ferred as  security,  but  the  plaintiff  bases  her 
right  to  recover  upon  the  proposition  that  her 
intestate  was  the  absolute  owner  of  the  prop- 
erty at  the  date  of  his  death.  The  trial 
Judge  stated  correctly  the  nature  of  the  plain- 
tiff's claim  to  the  Jury  in  these  words:  "The- 
plaintiff  has  the  same  rights  as  George  C. 
Pound  himself  would  have,— no  more,  no  less,. 
— and  cannot  recover  In  this  case  unless  her 
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covered,  bad  he  himself  bron^rht  the  snit" 
Tlip  practical  question  then  is,  would  the  erl- 
(Icnce  In  this  case  support  a  verdict  in  favor 
of  Ucorge  C.  Pound  if  be  was  alive,  and  had 
brought  this  action.  Keeping  in  mind  this 
practical  form  of  the  question,  let  ua  briefly 
examine  the  evidence.  The  undisputed  evi- 
dence tends  to  show  that  in  the  latter  part 
of  March,  1890,  George  C.  Pound  was  the 
owner  of  the  property  In  question,  subject  to 
a  mortgage  to  his  father,  the  defendant,  for 
$2.0OU  and  interest  His  total  indebtedness 
to  his  father  and  brother,  including  interest, 
was  $3,200.  He  was  also  owing  for  a  print- 
ing press  $1,800,  and  had  other  debts.  He 
was  at  this  time,  having  trouble  with  his 
irife.  Such  being  the  situation,  he  telegraph- 
ed to  his  father,  who  lived  at  Detroit,  Mich., 
ttia:  he  was  in  trouble,  and  asked  him  to 
come  to  St.  Paul.  The  defendant  came,  and 
snch  negotiations  were  had  between  them 
that  on  March  27,  1890,  the  son  transferred 
the  plant  to  his  father  by  a  bill  of  sale,  for 
the  consideration  of  |t>,000,  as  recited  therein. 
B.r  the  terms  of  the  sale  the  father  assumed 
and  agreed  to  pay  all  of  the  indebtedness  of 
tlie  business,  and  he  executed  to  the  son  an 
g^'ement,  stating  that  the  consideration  of 
the  purchase  was  $6,000,  and  the  debts  $5,- 
b7S.9(>,  and  agreed  to  pay  the  debts,  and, 
when  the  amounts  thereof  were  definitely  as- 
certained, to  pay  the  balance  in  cash.  A  fur- 
tlier  agreement  was  executed  between  them, 
whereby  the  son  agreed  to  carry  on  the  busi- 
ness for  the  father,  as  manager,  under  the 
oame  of  the  "Poimd  Publishing  Company," 
at  a  salary  of  $25  per  week.  The  bank  ac- 
(tiunt  the  insurance,  and  the  account  books 
of  the  business  were  changed  from  "George 
C  Pound"  to  'TPound  Publishing  Co.,  James 
H.  Pound,  Proprietor."  Thereafter  aU  bual- 
new  and  accotmts  were  with  the  Pound  Pub- 
lishing Company.  Monthly  statements  of 
tbe  business  were  sent  to  the  father  for 
sbout  one  year,  when  they  were  discon- 
tinued, at  his  request  There  was  further 
evidence  tending  to  show  that  George  C. 
Pound  repeatedly  stated,  after  the  bill  of 
sale  was  given,  that  his  father  was  the 
Pound  Publishing  Company,  and  owned  the 
ba<!iness.  The  defendant  testified  that  the 
tale  was  an  absolute  one,  and  that  he  paid 
the  debts  of  the  business. 

The  claim  of  the  plaintiff  Is  that  there  was 
in  fact  no  sale;  that  the  title  to  tbe  property 
never  passed,  and  that  It  was  never  Intend- 
ed by  tbe  parties  that  the  title  should  pass; 
that  tbe  whole  transaction  was  merely  color- 
able. The  evidence  relied  on  by  the  plaintiff 
to  sustain  this  claim  are  the  circumstances 
nnder  which  the  bill  of  sale  and  change  in 
the  business  were  made,— such  as  the  for- 
malities, tbe  publicity  of  the  transaction,  and 
tbe  care  taken  in  these  respects,  while  there 
was  no  careful  Investigation  by  the  defendant 
as  to  the  amount  and  value  of  the  plant  be- 
fore tbe  bill  of  sale  was  made;  also  the  In- 
adequate coBsideratlon  for  tlie  pnrchase.    If 


tbe  question  here  was  whether  tbe  property 
was  transferred  to  defraud  creditors,  or  as  se- 
curity for  the  amount  due  from  the  son  to  tbe 
father,  the  surplus  to  be  held  In  trust  for  tbe 
son,  such  circumstances  would  be  entitled  to 
much  probative  force;  but  upon  the  simple 
question  whether  there  was  ever  any  trans- 
fer of  the  legal  title  to  the  property  for  any 
purpose,  no  matter  what  such  circumstances 
fall  very  far  short  of  being  sufficient  to  set 
aside  the  formal  written  transfer  of  the  prop- 
erty, and  the  other  evidence  on  the  part  of  the 
defendant  Suppose  this  action  had  been  be- 
tween George  C.  Pound,  as  plaintiff,  against 
bis  father,  to  recover  the  value  of  this  prop- 
erty, on  the  ground  that  he  never  transferred 
tbe  title,  and  the  evidence  was  the  same  as  in 
this  case,  would  any  court  sustain  a  verdict 
In  favor  of  tbe  plaintiff?  But  certain  direct 
evidence  was  given  on  tbe  trial  to  which  mucb 
Importance  is  attached  by  the  plaintiff.  It  ap- 
pears that,  at  or  about  the  time  the  bill  of 
sale  and  the  change  In  tbe  business  were 
made,  the  son  assigned  his  life  Insurance 
policy  to  his  father,  who,  after  the  son's 
death,  coUected  $3,000  thereon.  This  evi- 
dence was  received  over  the  objections  and 
exceptions  of  the  defendant.  If  tbe  plain- 
tiff's case  had  been  tried  on  the  basis  that 
there  was  In  fact  a  transfer  of  the  property  to 
tbe  father  to  secure  blm,  and  to  bold  any 
surplus  for  the  son,  and  that  the  father  bad 
been  paid,  this  would  have  been  Important 
evidence.  But  the  plaintUTs  case,  from  tbe 
commencement  until  tbe  evidence  was  closed, 
was  tried  on  the  basis  tliat  tbe  title  of  the 
property  never  passed  to  the  defendant  for 
any  purpose,  or,  in  other  words,  that  no  sale 
in  fact  ever  took  place.  The  fact  of  the  gift 
or  transfer  of  tbe  insurance  policy,  payable  at 
tbe  son's  deatb,  could  have  little,  if  any,  ten- 
dency to  show  that  no  title  passed  under  tbe 
bill  of  sale.  It  also  appears  that  on  July  12, 
1890,  the  son  and  his  wife,  the  pbiintlff,  join- 
ed In  a  deed  of  certain  real  estate  tp  the  de- 
fendant which  was  subject  to  a  mortgage 
of  $3,000,  which  the  defendant  has  paid.  The 
plaintiff,  against  the  objection  of  the  defend- 
ant, was  permitted  to  show  tbe  value  of  tbe 
lot  This  transaction  occurred  some  three 
months  after  tbe  bill  of  sale  was  made.  Tbe 
plaintiff  Joined  In  the  deed,  and  there  Is  no 
claim  that  tbe  title  to  the  lot  did  not  pass  by 
tbe  deed;  hence,  tbe  transaction  has  no 
relevancy  to  the  question  whether  the  bill  of 
sale  was  a  fable,  or  whether  it  passed  tbe 
title  to  the  printing  plant  for  some  purpose. 
Certain  declarations  of  George  C.  Pound, 
made  after  the  making  of  tbe  bill  of  sale, 
were  received  In  evidence.  They  were  to  the 
effect  that  his  reason  for  transferring  the 
property  to  his  father  was  so  that  if  he  hap- 
pened to  die,  his  vrlfe  should  not  have  any 
money  out  of  bis  estate,  and  that  be  was  the 
owner,  the  same  as  before.  If  the  action  was 
between  the  father  and  son,  it  is  clear  that 
the  declarations  of  tbe  latter  In  his  own 
favor  wottld  not  be  admissible,  and  It  is  prob- 
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Able  that  they  are  equally  incompetent  In  this 
action,  wherein  the  plaintiff  claims  In  the 
fight  of  the  son.  The  evidence,  however,  was 
received  without  objection.  Accepting  the 
declarations  as  evidence  in  this  case,  they 
40  not  tend  to  support  the  plaintiff's  claim  that 
ao  title  passed  by  the  bill  of  sale.  This  evi- 
dence, treating  the  declarations  as  such,  tends 
<o  support  the  theory  that  the  property  was 
actually  transferred  to  the  father,  by  the  bill 
of  sale,  for  the  purpose  of  securing  him,  and 
to  enable  blm  to  hold  the  surplus  in  trust  for 
the  son,  so  as  to  place  the  surplus  beyond  the 
reach  of  Us  wife.  The  very  reason  assigned 
by  the  son  why  he  transferred  the  proi>erty  to 
his  father  Implies  that  he  had  vested  the  ti- 
tle In  his  father  by  the  bill  of  sale.  The  fur- 
ther declaration  that  he  was  now  as  much  the 
owner  ot  the  property  as  before  is  not  In- 
'cousistent  with  the  idea  that  there  was  an 
actual  transfer  of  the  property  as  security  for 
his  father,  and  in  trust  as  to  the  surplus 
for  the  son.  Before  the  transfer,  his  father 
4iad  a  valid  chattel  mortgage  on  the  property, 
and  the  son  only  had  a  right  of  redemption. 
If  the  property  was  transferred  to  the  father 
in  trust  to  pay  his  own  claim,  and  to  hold 
-the  surplus  for  his  son,  the  latter,  in  equity, 
would  stin  be  as  much  the  owner  of  the  prop- 
erty as  before  the  transfer.  In  either  case, 
the  property  was  subject  to  the  claim  of  the 
father.  Our  conclusion  is  that,  if  the  verdict 
In  favor  of  the  plaintiff  is  to  rest  npon  the 
«lalm  of  the  plaintiff  that  the  legal  title  to 
the  property  never  passed  to  the  father  by 
the  bill  of  sale  for  any  purpose,  it  is  so  man- 
ifestly against  the  weight  of  evidence  that  It 
•cannot  be  sustained. 

It  is  claimed  by  the  respondent  that  the 
-verdict  may  be  sustained,  upon  the  theory 
tliat  the  bill  of  sale  was  intended  as  a  se- 
•curity  to  the  defendant  for  the  amount  due 
liim,  and  that  he  has  been  paid,  and  tlmt  the 
surplus  equals  at  least  $5,000,— the  amount 
of  the  verdict.  Conceding  that,  under  the  al- 
legations of  the  complaint,  the  plaintiff  might 
Imve  shown  that  the  property  was  transfer^ 
red  to  the  defendant  as  a  security,  and  that 
all  indebtedness  for  which  it  was  held  had 
been  satisfied  (see  Jones  v.  Rahilly,  16  Minn. 
v<20  [GU.  283]),  still  the  burden  was  upon  her 
to  show  this. 

It  is  Impossible  for  any  court  or  Jury  to 
-say  from  the  evidence  whether  the  defend- 
-ant's  claims  against  the  property  have  been 
vald,  if  he  held  the  property  as  security.  But 
the  conclusive  answer  to  this  view  of  the 
«a8e  is  that  the  action  was  not  tried  on  this 
theory,  but  on  the  claim  that  nothing  ever 
IKissed  by  the  bill  of  sale.  The  defendant 
never  consented  to  try  any  other  issue,  and 
he  excepted  to  that  part  of  the  charge  in 
-which  the  jury  were  substantially  told  that, 
'if  the  property  was  held  as  security,  the 
•plaintiff  would  be  entitled  to  the  value  of 
the  property  over  and  above  the  amount  dne 
the  defendant  It  is  true  the  exception  was 
aot  lawyer  like  In  form,  but  It  fairly  advised 


the  court  as  to  the  part  of  the  charge  ex- 
cepted to.  But,  as  already  suggested,  the 
plaintiff,  down  to  the  close  of  the  evidence, 
stood  on  the  proposition  that  George  C. 
Pound  was  the  absolute  owner  of  the  prop- 
erty, and  no  clabn  was  made  that  the  de- 
fendant held  the  property  as  security.  The 
evidence  as  to  the  transfer  of  the  insurance 
policy  and  deed  of  the  lot  was  not  received 
for  the  purpose  of  showing  that  the  defend- 
ant's claim  was  paid.  On  this  Aibject  the 
court  instructed  the  Jury  as  follows:  "I 
charge  you  that  the  transfer  or  change  of  this 
insurance,  whatever  it  was,  as  the  evidence 
shows,  and  the  sale  of  this  lot  to  the  defend- 
ant, has  no  bearing  or  significance  In  this 
case,  except  as  circumstances  which  may  or 
not,  as  you  may  look  upon  them,  affect  the 
question  as  to  liie  real  character  or  the  prob- 
abilities of  this  transaction;  and  their  sig- 
nificance and  weight  in  that  regard,  If  any. 
It  Is  your  exclusive  province  to  determine." 

Equally  untenable  is  the  defendant's  claim 
that  he  was  a  mortgagee  in  possession,  and 
therefore  there  was  no  conversion,  and  hence 
he  was  entitled  to  have  the  jury  instructed 
to  return  a  verdict  in  his  favor.  Neither  In 
his  pleadings  nor  proof  did  he  make  any  such 
claim.  Each  party  stood  upon  the  dalm  of 
absolute  title  to  the  property  throughout  the 
trlaL  Order  reversed,  and  a  new  trial  grant- 
ed. 


STATE  ex  rel.  HARDY  v.  CLOUGH  et  al.. 

County  Com'rs. 
(Supreme  Court  of  Minnesota.    May  11,  1890.) 

EnI/Akobmbnt  or  Cocntibs  —  Judicial   Acts  — 
Cektiokaki. 
The  proceedings  of  the  governor,  secre- 
tary of  state,  and  state  auditor,   under  (<oc. 
Laws  1895,  c.  298,  entitled  "An  act  providing 
for_the   enlargement  of  organized  counties  bj 
attaching  thereto,   and   incorporating   thereis, 
territory  from  an  adjoining  county  or  counties," 
are  neither  judicial  nor  quasi  judicial  in  their 
nature,  and  cannot  be  reviewed  on  certiorari. 
(Syllabus  by  the  Court) 

Certiorari,  on  the  relation  of  George  L. 
Hardy,  against  David  M.  Clougb  and  others, 
commissioners.    Writ  quashed. 

M.  R.  Tyler  (M.  E.  Clapp,  of  connsd),  for 
relator.  H.  VV.  Cbllds,  Atty.  Gen.,  Geo.  R 
Edgerton,  Asst  Atty.  Gen.,  and  Wilson  & 
Van  Derlip,  for  respondents. 

MITGHELL,  J.  It  is  here  sought,  on  writ 
of  certiorari,  to  review  the  proceedings  of  the 
governor,  secretary  of  state,  and  state  au- 
ditor, under  Gen.  Laws  1895,  c.  298.  entitled 
"An  act  providing  for  the  enlargement  of  or- 
ganized counties  by  attaching  thereto,  and 
Incorporating  therein,  territory  from  an  ad- 
joining unorganised  county  or  coimtles."  The 
act  provides  that  whenever  there  shall  be  pre- 
sented to  the  secretary  of  state  a  petition 
signed  by  not  less  than  65  per  cent  of  the 
actual  rodents  and  legal  voters  of  any  or- 
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santzed  connty  as  shown  by  the  returns  of 
the  last  preceding  freneral  election,  praying 
that  certain  territory  be  detached  from  an  ad- 
joining unorganized  county  or  counties,  con- 
taining an  accurate  description  of  such  terri- 
tory and  the  bonndaries  thereof,  and  also  a 
petition  of  like  Import  signed  by  55  per  cent. 
«{  the  actual  residents  and  legal  voters  of 
the  territory  proposed  to  be  attached  to  said 
organized  county,  as  shown  by  the  returns  of 
said  last* preceding  general  election  from  all 
the  voting  precincts  within  said  territory, 
which  said  petitions  shall  contain  specified 
facts,  verified  by  the  oaths  of  the  legal  voters 
signing  the  same,  then  the  secretary  of  state 
shall  at  onca  file  the  petitions,  and  notify  the 
soremor  and  state  auditor  of  the  receipt  of 
the  same;  and  they  shall  Immediately  meet 
and  consider  said  petitions,  and,  If  th^  be 
found  to  conform  to  law,  they,  or  a  majority 
of  theui,  shall  so  certify,  and  immediately 
thereupon  the  governor  shall  issue  his  procla- 
mation, attested  by  the  secretary  of  state, 
setting  forth  the  facts  that  such  petitions 
have  been  so  filed  and  found  conformable  to 
law,  and  declaring  the  territory  described  In 
the  petitions  detached  from  the  unorganized 
county  or  counties  of  which  it  waa  formerly 
a  part,  and  attached  to  and  Incorporated  with 
Id  the  organized  county,  as  prayed  for  in  the 
petitions.  Upon  the  issuance  of  such  procla- 
mation, the  said  territory  shall  thereupon  be- 
come a  part  of  the  organized  cotmty. 

Under  the  repeated  decisions  of  this  court, 
these  proceedings  are  neither  Judicial  nor 
quasi  Judicial  in  their  nature,  and  cannot  be 
reviewed  on  certiorari.  We  have  so  (rften 
stated  our  views  as  to  the  office  of  the  writ 
of  certiorari,  and  the  nature  of  the  proceed- 
ings that  may  be  reviewed  on  it,  that  It  is 
wholly  unnecessary  to  repeat  them  at  this 
Unie.  In  re  Wilson.  'JZ  Minn.  145,  19  N.  W. 
723;  Lemont  v.  County  of  Dodge,  30  Minn. 
■383,  40  N.  W.  359;  Ohrlstlieb  v.  Hennepin  Co., 
41  Minn.  142.  42  N.  W.  1«0;  Moede  v.  County 
of  Stearns.  43  .Minn.  312,  45  N.  W.  435.  Nei- 
ther in  their  nature,  the  manner  of  perform- 
ing them,  nor  in  th^  effect  when  performed, 
are  the  acts  of  the  governor,  secretary  of 
state,  and  state  auditor,  under  this  statute. 
Judicial  or  quasi  Judicial,  any  more  than 
nt'ere  the  acts  of  the  city  council  In  defining 
the  "patrol  limits."  or  of  the  cotmty  commis- 
sioners In  forming  a  new  town  or  school  dis- 
trict, which  were  considered  in  the  cases  cit- 
ed. The  fact  that  a  board  or  officer  lias,  in 
the  performance  of  its  duties,  to  ascertain 
certain  facts,  and,  in  doing  so,  to  determine 
what  the  law  is,  does  not  of  itself  render  its 
acts  judlclaL  "Riat  has  to  be  done  every  day 
hy  public  bodies  and  officers.  In  the  dlscliarge 
of  purely  legislative  or  executive  acts.  Nei- 
ther does  it  render  an  act  Judicial  in  its  na- 
ture because  it.  in  a  general  sense,  affects  the 
relator's  Interests  In  common  with  those  of 
other  members  of  the  public.  It  is  difficult 
to  conceive  of  any  legislative  or  executive  act 
which  does  not  hi  this  way  affect  the  interests 


of  every  member  of  the  community.  To  ren- 
der the  proceedings  of  special  tribunals,  com- 
missioners, or  municipal  officers  Judicial  in 
their  nature,  they  must  affect  the  rights  or 
property  of  the  citizen  in  a  manner  analogous 
to  that  in  which  they  are  affected  by  the  pro- 
ceedings of  courts  acting  Judicially.  Ex- 
amples of  this  nature  are  proceedings  in  tak- 
ing private  property  for  public  use,  and  as- 
sessing the  owner's  compensation,  in  making 
assessments  for  local  improvements,  In  con- 
tested election  cases,  or  removing  from  cAce 
for  cause.  Where  proceedings  are  Judicial, 
if  no  right  of  appeal  is  given,  certiorari  will 
lie,  but  the  fact  that  no  right  of  appeal  Is 
given  has  no  bearing  on  the  question  whether 
the  proceedings  are  Judicial  in  their  nature. 
Neither  is  there  anything  in  the  suggestion 
that  certiorari  ought  to  lie  because  there  is 
no  other  adequate  or  Bt>eedy  remedy  by 
whlch  to  review  the  proceedings.  If  this  was 
the  fact,  it  would  not  change  the  nature  of 
the  proceedings.  Moreover,  while  it  is  not  our 
province  to  suggest  in  advance  what  remedies 
are  available,  we  have  no  doubt  but  that 
there  are  ample  and  convenient  means  by 
which  the  validity  of  these  proceedings  may 
be  determined.  As  the  writ  of  certiorari  must 
be  quashed,  it  would  be  out  of  place  for  us 
to  pass  upon  the  question  of  the  constitu- 
tionality of  Gen.  Laws  1895,  c.  298,  which 
Involves  the  very  Important  question  wheth- 
er the  constitutional  amendment  of  1881  abro- 
gates the  provisions  of  section  1,  art  11,  of 
the  constitution,  relating  to  the  change  of 
county  lines,  and  thus  removes  all  restrictions 
upon  the  power  of  the  legislature  over  the 
subject  To  avoid  misapprehension,  we 
wish,  however,  to  say  that  we  do  not  consider 
that  question  foreclosed  by  what  was  said  in 
Nichols  V.  Walter,  37  Minn.  264,  33  N.  W. 
800.  What  was  there  said,  if  not  entirely 
obiter,  was  certainly  uimecessary  to  the  deci- 
sion of  that  case;  and,  whether  the  opinion 
there  expressed  was  right  or  wrong,  the  rea- 
son given  for  it  was,  at  least  of  questionable 
accuracy.    Writ  quashed. 


SKINNEK  V.  OAtJGHEY. 
(Supreme  Court  of  Minnesota.    May  11,  1890.) 
Livektman's  Lien — Who  Extitlsd  to— Grooms. 

1.  Gen.  Laws  1889,  c.  199  (Gen.  St  1894, 
i  6248),  does  not  give  a  lien  to  a  servant  of 
the  owner  for  his  services  as  groom  or  care- 
taker of  horspfl  or  other  domestic  animals,  but 
only  to  those,  such  as  boarding  stable  iLeepers 
or  agisters,  who  board  or  keep  animaha  bailed 
tu  them  for  this  purpose. 

2.  The  owner  of  a  horse  bailed  it  to  the 
keeper  of  a  boarding  stable,  to  be  Iraarded  and 
stabled,  but  hired  the  defendant  to  water,  feed, 
groom,  and  exercise  the  animal.  For  these 
purposes,  the  defendant  had  exclusive  charge 
of  the  horse,  but  he  had  nothing  to  do  witli 
furnishing  it  food  or  stabling,  which  were  fur- 
nished by  the  keeper  of  the  stable.  Held, 
that  defendant's  services  were  merely  those  of 
a  groom,  and  his  custody  of  the  animal  merely 
that  of  a  servant 
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3.  How  far  the  proTisions  of  Qen.  Laws, 
c.  199  (Gen.  St  1894,  {  6248),  relating  to  liens 
on  domestic  animals,  have  been  repealed  or 
modified  by  Gen.  Laws  1891,  c.  28  (Gen.  St 
1894,  is  6249,  6250),  qtuere. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Otter  Tall  coun- 
ty;   L.  L.  Baxter,  Judge. 

Replevin  by  M.  D.  Skinner  against  Andy 
Caughey.  From  an  order  denying  a  new  trial 
after  a  finding  for  defendant,  plaintifF  ap- 
peals.    Reversed. 

J.  T.  McCullocli  and  E.  E.  Oorliss,  for  ap- 
pellant   M.  J.  Daly,  for  respondent 

MITCHELL,  3.  This  was  an  action  to  re- 
cover possession  of  a  horse.  The  plaintiff 
claimed  possession  under  a  chattel  mortgage 
executed  by  one  Markell,  the  general  owner. 
In  January,  1894,  and  duly  filed  in  February 
of  the  same  year.  The  defendant  claimed 
possession  under  an  alleged  lien  for  Ms  serv- 
ices In  taking  care  of  the  horse,  rendered  un- 
der a  contract  with  Markell,  entered  into  In 
April,  1894.  There  is  no  question  but  that 
the  plaintlfl  was  entitled  to  possession  of  the 
property,  unless  defendant  had  a  paramount 
lien  for  his  services.  Tbe  undisputed  facts 
are  that  Markell  (who  was  left  In  ixjasesBlon 
of  the  mortgaged  property)  made  a  contract 
with  a  livery  and  boarding  stable  keeper  for 
the  board  of  the  horse  at  the  stable  of  the 
latter.  But,  the  animal  being  a  valuable 
stallion,  and  hence  requiring  special  care, 
Markell  hired  tbe  defendant,  for  a  dollar  a 
day,  to  feed,  water,  groom,  and  exercise  the 
horse.  In  tbese  matters  defendant  was  to 
have  exclusive  charge  of  the  horse,  but  he 
had  nothing  to  do  with  furnishing  it  either 
food  or  stabling,  which  were  fumlsbed  by  tbe 
keeper  of  the  stable.  In  short,  defendant's 
services  were  merely  those  of  a  groom,  and 
his  possession  or  custody  merely  that  of  a 
servant.  As  he  would  not  have  a  lien  at 
common  law,  if  one  exists  it  must  be  by  vir- 
tue of  some  statute.  He  claims  a  lien  under 
either  or  both  Gen.  St  1894,  {  6248  (Gen.  Laws 
1889,  c.  199,  §  2),  and  Gen.  St  1894,  $  6249 
(Gen.  Laws  1891,  c.  28).  The  title  of  the  act 
of  1891  is  "An  act  to  provide  for  a  lien  for 
livery  and  boarding  stable  keepers  and  the 
enforcement  thereof."  The  defendant  can 
have  no  lien,  at  least  none  paramount  to 
plaintiff's  mortgage,  under  the  act  of  1881,  for 
tbe  reason,  if  no  otber,  that,  by  the  second 
section  of  the  act  (Gen.  St  1894,  {  6230),  the 
lien,  if  any,  would  be  subordinate  to  the  lien 
of  plaintiff's  mortgage.  This  provision  wag 
probably  incorporated  Into  the  act  in  view  of 
tbe  decision  in  Smith  v.  Stevens,  36  Minn. 
303,  31  N.  W.  65,  coDStming  Gen.  Laws  1885, 
c.  81,  amending  Gen.  St  1878,  c.  90,  i  17, 
which,  together  with  section  16  of  the  same 
chapter,  was  repealed  by  Gen.  Laws  1889, 
c.  199  (Gea  St  1894,  i  6248).  Hence,  if  de- 
fendant had  any  lien,  it  must  be  under  the 
act  of  1889.  The  provisions  of  this  act,  so  far 
as  material  here,  are  that  "any  keeper  of  a 


livery  or  boarding  stable  for  horses,"  etc, 
"and  any  person  who  pastures  or  keeps  tbe 
same  at  tbe  request  of  the  owner  or  lawful 
possessor  thereof,  shall  have  a  lien  for  bis 
charges  for  •  *  *  keeping,  supportkig 
and  caring  for  such  property."  The  object  of 
this  and  other  statutes  providing  for  a  lien  on 
domestic  animals  Is  apparent.  At  common 
law,  boarding  stable  keepers  and  agisters  had 
no  lien  for  the  keep  of  animals  bailed  to  them 
for  this  purpose,  as  they  were  deemed  not 
within  tbe  rule  which  gives  a  Hen  to  one  who, 
by  his  labor  and  skill,  has  Increased  the  value 
of  a  chattel  balled  to  him,  nor  within  the  rea- 
son of  the  mie  which  gives  a  lien  to  an  inn- 
keeper, viz.  that  he  i4  bound  to  entertain  and 
provide  for  any  one  who  presents  himself  In 
tbe  character  of  a  guest.  The  soundness  of 
this  doctrine  has  been  sometimes  questioned. 
Stelnman  v.  Wllkins,  7  Watts  &  S.  466;  Kel- 
sey  V.  Layne,  28  Kan.  218.  But  the  law  is 
well  settled  as  we  have  stated  It  The  ob- 
ject of  these  and  kindred  statutes  is  to  change 
this  common-law  rule  by  giving  boarding  sta- 
ble keepers  and  agisters  (those  who  take  tbe 
animals  of  another  into  their  own  grounds, 
to  be  fed  for  a  consideration  to  be  paid  by 
the  owner)  a  lien  on  the  animals  for  tbe  food 
and  shelter  fumlsbed  for  them.  Almost 
every  state  has  enacted  a  statute  of  this  kind, 
but  80  far  as  we  have  discovered,  they  are 
limited  to  those  who  furnish  food  and  stab- 
ling or  shelter  to  animals  bailed  to  tbem  for 
that  purpose.  While  the  lien  given  by  snob 
statutes  may,  and  usually  would,  extend  to 
and  Include  such  care  of  the  animals  as  is 
connected  with  and  incident  to  the  f  urnistilng 
of  board  and  stabling,  we  have  found  no  stat- 
ute which  gives  a  lien  to  a  mere  servant  of 
the  owner  for  his  services  as  groom  or  mere 
care-taker.  The  nearest  approach  to  this  Is 
to  be  found  In  the  statutes  of  Western  graz- 
ing states  (where  the  pasturage  is  generally 
on  public  lands)^  which  give  a  lien  to  "herd- 
ers." There  is  nothing  in  our  statute  that  in- 
dicates an  intention  to  give  a  lien  to  tbe  mere 
servant  of  tbe  owner  for  his  wages  for  taking 
care  of  an  animal ;  and  we  think  no  decision 
can  be  found  holding  that  any  statute  of  a 
similar  nature  gives  a  lien  under  such  cir- 
cumstances. Bailey  v.  Davis,  19  Or.  217,  23 
Pac.  881;  Hoover  v.  Epler,  52  Pa.  St.  522.  If 
It  be  held  that  defendant  has  a  lien,  tben, 
on  the  same  ground.  It  would  f<>llow  that 
every  coachman,  plowman,  stage  driver,  and 
hostler  has  a  lien  for  like  services  on  the 
team  which  he  drives  or  gi-ooms.  The  stat- 
ute was  never  Intended  to  apply  to  such  cases, 
but  merely  to  give  a  Hen  to  those  to  whom 
animals  are  bailed  for  the  purpose  of  being 
boarded  or  pastured  by  tbe  bailee.  The  word 
"keep,"  being  used  in  connection  with  tbe 
word  "pasture,"  ts  evidently  used  In  tbe  sense 
of  "keeping"  or  "boarding." 

We  have  assumed,  for  the  purposes  of  this 
case,  that  the  provisions  of  tbe  act  of  1889 
relating  to  Hens  on  domestic  animals  have 
neither  been  repealed  nor  modified  by  the  act 
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«f  1891;  bat  we  have  not  considered  that 
QDcstion,  for  the  reason  tbat  It  waa  unneces- 
aary.  In  view  of  the  conatrnetlon  we  have 
placed  on  the  former  act. 

It  am>ear8  that,  at  one  time  during  the  term 
of  defendant's  service,  he  thought  that  the 
keeper  of  the  stable  did  not  furnish  grain 
sufficient  to  keep  the  horse  in  proper  condi- 
tion, and  thereupon,  at  his  own  expense,  he 
procured  a  few  bushels  of  oats,  of  the  value 
«f  $3.70,  for  which  he  also  claims  a  lien.  Ac- 
cording to  defendant's  own  testimony,  under 
bis  contract,  he  had  nothing  to  do  with  fur- 
nishing feed  for  the  horse.  He  does  not  claim 
that  he  fnrnlshed  this  grain  at  the  Instance 
or  even  with  the  knowledge  of  the  owner.  It 
was  a  mere  volunteer  act,  entirely  lndei>eDd- 
ent  and  outside  of  his  contract  of  service.  It 
Is  a  sma-D  matter,  but  we  do  not  think  tbat 
even  for  that  Item  the  defendant  brings  him- 
self within  the  statute.  Order  reversed,  and 
new  trial  granted. 


WARK  et  al.  v.  HOLMBOB. 
<Supreme  Court  of  Minnesota.    May  11,  1886.) 

laaoLVBHCT — Release  or  CLiiMa— Uookb  of 
Account— What  Constitutes. 
Held  that  the  evidence  justified  an  order 
that  the  insolTent  debtor's  property  be  distribut- 
n)  among  bis  creditors  without  tbeir  filing  re- 
leases, on  the  ground  "that  be  bad  not  kept 
books   of   account   or   records  from   which   hU 
true  condition  could  be  ascertained." 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Polk  county; 
Frank  Ives,  Judge. 

Application  by  George  Z.  Wark  and  others 
against  A.  Holmboe,  insolvent,  for  an  order 
pormittlng  them  to  participate  in  the  distri- 
bution of  the  assets  of  the  Insolvent  without 
filing  releases.  From  an  order  granting  the 
appUcatioa  the  Insolvent  appeals.    Affirmed. 

II.  Steenerson,  for  appellant  Bangs  &  Flsk, 
De  Forest  Bucklen,  and  L.  B.  Gossman,  for 
respondents. 

MITCHELL,  J.  This  appeal  is  from  an  or- 
der of  the  district  court  directing  tbat  the 
debtor's  property  be  distributed  among  his 
creditors  without  their  filing  releases,  on  the 
ground  "that  he  had  not  kept  books  of  ac- 
count or  records  from  which  his  true  condi- 
tion can  be  ascertained."  Gen.  St  18SH,  { 
4240.  The  only  question  Is  whether  the  evi- 
dence Jostifled  the  court  In  holding  that  the 
insolvent  bad  not  kept  such  books  of  account 
as  the  statute  requires.  He  was  a  merchant 
doing  quite  a  large  business,  employing  at 
times  as  many  as  six  clerks,  and  selling  at  the 
rate  of  from  $50  to  $200  or  more  per  day. 
The  only  books  of  account  kept  by  him  were 
for  the  purpose  of  showing  debits  and  cred- 
its.—that  is,  the  amounts  due  him  for  goods 
sold  on  credit  and  what  he  owed  for  goods 
'  bought  on  credit,— and  even  as  to  these  mat- 
ters the  books  were  very  Imperfect  and  incom- 


plete. He  kept  neither  merchandise,  expense, 
nor  cash  account  The  books  contain  no  ac- 
count of  the  amount  of  goods  bought  for  cash, 
of  goods  sold  for  cash,  of  the  amount  of  goods 
or  cash  taken  ont  for  himself  and  family,  of 
the  amount  of  cash  received  from  sales,  or  of 
what  was  done  with  the  cash.  In  short,  the 
books  contained  absolutely  nothing  tending  to 
show  the  extent  or  nature  «f  his  business 
transactions,  except  an  Imperfect  account  of 
what  he  was  owing  for  goods  bought,  and  of 
what  was  due  him  for  goods  sold  on  credit 
These  were  not  such  books  as  the  statute  re- 
quires to  be  kept  by  a  merchant.  The  Idea  of 
his  counsel  Is  that  all  the  books  need  show  is 
what  the  insolvent  owes,  and  what  is  owing 
to  him:  and  that  from  this  his  true  condition 
can  always  be  ascertained  by  taking  an  In- 
ventory of  what  property  he  has  on  band  and 
in  sight  We  cannot  concur  in  this  view. 
Logically,  you  might  as  well  go  a  step  fur- 
ther, and  require  no  books  at  all,  but  leave 
the  assignee  and  creditors  to  find  out,  as  best 
they  could,  what  the  debts  and  credits  of  the 
Insolvent  were,  as  well  as  what  chattel  or 
real  property  he  had.  The  very  object  of 
books  of  account  is  to  show  the  true  state  of 
the  debtor's  dealings  and  affairs,  and  truth- 
fully exhibit  bis  business  transactions.  As  is 
said  In  Eckberg  v.  Schloss  (Minn.)  64  N.  W. 
022:  "The  question,  what  are  sufficient  books 
of  account  within  the  meaning  of  this  statute? 
must  depend  upon  the  facts  of  each  particular 
case,  and  especially  upon  the  nature  and  vol- 
ume of  the  business  of  which  they  purport  to 
be  a  record.  What  would  be  sufficient  In  one 
case  would  be  insufficient  in  another;  hence 
no  tmlform  rule  can  be  laid  down.  No  par- 
ticular form  or  system  Is  required,  but  we  are 
of  opinion  that  a  person  who  is  conducting  a 
business  requiring  the  keeping  of  books  of  ac- 
count or  records  thereof  must  so  keep  them  as 
to  show  his  financial  standing,  and  f  urnLsh  the 
means  of  ascertaining  with  reasonable  cer- 
tainty what  be  has  done  with  his  property." 
This  last  is.  In  our  Judgment,  the  most  Impor- 
tant object  In  requiring  lH>oks  of  account  in 
order  that  creditors  may  have  the  means  of 
ascertaining  whether  the  debtor  has  honestly 
turned  over  all  his  property,  or  wliether  he 
has  concealed  any  of  It  from  the  assignee  or 
receiver.  We  can  see  no  material  difference 
In  the  meaning  of  "proper  books  of  account'' 
required  by  the  federal  bankrupt  act  of  1807, 
and  "books  of  account  or  records  from  which 
his  true  condition  can  be  ascertained,"  re- 
quired by  our  insolvent  law.  As  showing 
how  the  federal  courts  construed  the  former, 
and  what  they  considered  to  be  the  purpose 
for  which  such  books  were  required,  see  In 
re  Homirond,  1  Low.  381,  Fed.  Cas.  No.  5,- 
900;  In  re  Llttlefield,  1  Low.  331,  Fed.  Cas. 
No.  8,308;  In  re  Keach,  1  Low.  335,  Fed.  Cas. 
No.  7,628;  In  re  Newman,  3  Ben.  20,  Fed. 
Cas.  No.  10,175;  In  re  Vemla,  5  Fed.  723;  In 
re  Williams,  13  Fed.  30.  The  facts  of  the 
present  case  Illustrate  the  utter  Insufficiency 
of  these  books  to  furnish  creditors  any  means 
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of  ascertaining  tiie  debtor's  condition,  or  wliat 
be  has  done  wttb  bis  property.  In  January, 
1894,  he  commenced  business  witb  about  $9,- 
000  assets  and  no  debts.  In  December,  18&1, 
when  he  made  an  assignment,  his  assets,  as 
scheduled  by  him,  were  |13,700,  and  his  debts 
$23,100,  showing  a  loss  during  11  months  of 
over  $18,000,  and  yet  his  books  do  not  furnish 
the  least  clct>  as  to  where  this  property  baa 
gone,  or  how  the  loss,  if  any,  occurred.  There 
is  nothing  in  thb  point  that  the  court's  "find- 
ing" was  too  general,  because  not  specifying 
in  what  particular  the  insolvent's  true  con- 
dition could  not  be  ascertained  from  the 
boolfs.  No  findings  were  necessary.  Order 
afilrmed. 


COCHRANE  et  al.  v.  WEST  DULUTH  IN- 
DUSTRIAL CONST.  &  IMP.  CO.  et  aL 

(Supreme  Conrt  of  Minnesota.    May  11,  1886.) 

BVIDBXOE — ReLBVANCT. 

In  an  action  to  recoTer  for  groods  alleged 
to  hare  been  furnished  to  a  corporation  at  the 
I'tHinest  of  the  defendant,  who  was  its  presi- 
dent, and  upon  his  promise  to  personally  pay 
for  them,  there  was  no  written  contract,  and 
tlie  eTidence  of  the  parties  was  conflicting  as 
to  the  alleged  promise  of  the  defendant  to  pay 
for  the  goods.  Held,  that  eridence  that  at  the 
time  the  cori>oration  was  insolvent,  and  already 
liiTKely  indebted  to  the  plaintiffs,  and  its  credit 
worthless,  was  competent,  as  directly  tend- 
ing to  show  thut  the  testimony  of  one  party 
u-as  more  reasonable  than  that  of  the  other. 
(Syllabus  by  the  Conrt) 

Appeal  from  municipal  court  of  Dnlntb; 
\V.  D.  Edson,  Judge. 

Action  by  James  Cochrane  and  another, 
partners  as  James  Cochrane  &  Co.,  against 
the  West  Duluth  Industrial  Construction  & 
Improvement  Company,  Erick  G.  Wallinder, 
and  others.  From  an  order  denying  a  new 
trial  after  a  finding  for  plalntHfB,  defendant 
Wallinder  appeals.    Affirmed. 

Wm.  B.  Spencer,  for  appellant.  Allen  & 
Baldwin,  for  respondents. 

MITCHELL,  J.  We  find  but  one  question 
mlsed  by  tbe  assignments  of  error  that  la 
worthy  of  consideration.  The  action  was  for 
goods  furnished  to  the  West  Duluth  Indus- 
trial CMistruction  &  Improvement  Company 
at  the  request  of  the  defendant,  and  upon 
his  promise  to  pay  for  tbe  same.  Plaintiffs* 
testimony  was  to  tbe  effect  that,  the  com- 
pany being  already  largely  indebted  to  them, 
tbey  refused  to  give  it  any  further  credit; 
that  thereupon  the  defendant,  who  was  pres- 
ident of  the  company,  promised  that,  if 
plaintiffs  would  honor  its  orders  for  goods, 
he  would  pay  for  them.  The  defendant  denied 
ever  having  made  any  sncb  promise.  The 
evidence  on  this  point,  which  was  the  pivotal 
one  In  tbe  case,  was  therefore  conflicting, 
the  parties  squarely  contradicting  each  oth- 
er. Thereupon  the  court,  against  the  objec- 
tion of  the  defendant,  permitted  the  piain- 


tUfs  to  Introduce  evidence  that  at  the  time 
of  this  alleged  promise  of  defendant,  and. 
of  the  delivery  of  the  goods,  the  company 
was,  and  bad  ever  since  continued  to  be, 
insolvent  and  unable  to  pay  Its  debtSy  that  its 
credit  was  worthless,  and  that  It  was  al- 
ready indebted  to  plaintiffs  on  an  overdue 
cUUm  of  over  $600,  which  had  never  been 
paid.  We  think  that  under  the  circumstan- 
ces the  evidence  was  competent  and  rel- 
evant, as  having  a  logical  tendency  to  prove 
the  fact  in  issue.  The  general  rule  is  that 
evidence  of  collateral  facts  is  inadmissible. 
The  objections  to  such  evidence  are  prac- 
tical, viz.  that  it  has  tendency  to  protract 
the  trial  unreasonably,  to  distract  tbe  minds- 
of  tbe  Jurors  from  tbe  point  In  issue,  and  i» 
also  liable  to  take  tbe  adverse  party  by  sur- 
prise, and  unprepared  to  rebut  it.  But  such 
evidence  may  be  admitted  whenever  tbe  col- 
lateral fact  will  have  a  direct,  logical  teu- 
dency  to  shed  reel  light  on  the  question  la 
issue.  The  due  application  of  this  rule  will 
often  tax  the  discrimination  of  the  trial  Judge, 
to  whom,  however,  a  considerable  discretion 
must  be  allowed  in  admitting  or  excluding  evi- 
dence of  this  kind.  It  is  difficult  to  con- 
ceive of  any  evidence  that  would  have  more 
logical  probative  force  in  determining  the 
issue  in  this  case  than  that  under  considera- 
tion. If  the  company  bad  been  solvent,  and 
its  credit  good,  it  is  highly  Improbable  that 
plaintiffs  would  have  refused  it  credit,  or 
have  insisted  oa  defendants  becoming  re- 
sponsible for  goods  furnished  to  It  On  the 
other  hand,  if  it  was  insolvent,  In  bad  credit, 
and  already  largely  in  debt  to  the  plaintiffs, 
nothing  Is  more  probable  than  that  the  plain- 
tiff s  should  have  refused  to  give  it  further 
credit,  or  to  continue  to  furnish  tt  goods- 
except  on  the  responsibility  of  some  one 
else.  Tbe  evidence  was  competent  and  rel- 
evant on  the  same  ground  upon  which  we 
have  repeatedly  held  that  where  there  is  n 
conflict  of  evidence  as  to  the  agreed  price 
of  an  article,  and  there  Is  no  written  con- 
tract, evidence  of  Its  actual  value  at  tbe  time- 
is  competent.  Kumler  v.  Ferguson,  7  Minn. 
442  (Gil.  331);  Schwerln  v.  De  Graff,  21 
Minn.  354;  Miller  v.  Lamb,  22  Miun.  4;{; 
Saunders  v.  Gallagher,  53  Minn.  422,  65  N. 
W.  600;  Zelch  v.  Hlrt,  59  Minn.  300,  61  N, 
W.  20.    Order  affirmed. 


GILLESPIE  V.  GILLESPIE  et  al. 

(Supreme  Court  of  Minnesota.    May  11,  1890.)- 

Marbisd  WoMB^T— Rioht  to  Sob  Hosbasd. 

The  effect  of  Gen.  St  1894.  |  S530,  is  to- 
preserve  the  separate  legal  existence  of  a 
married  woman  in  respect  to  all  her  rights  ot 
person  and  property,  and,  to  the  extent  neces- 
sary to  the  full  exercise  and  protection  of 
tliese  rights,  to  give  her  in  her  own  name  alV 
tlie  remedies  in  the  courts  which  she  would 
Imve  if  unmarried.  Hence  she  may  sue  her 
husband  in  her  own  name,  in  any  form  of  ac- 
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tion,  to  enforce  any  right  affecting  her  propertr, 
the  aame  aa  it  he  were  a  Rtranger. 
(S.vllabua  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  C.  Bw  Eniott,  Judge. 

Action  by  Louiae  Gilleaple  against  James 
W.  GiUesple  and  others.  From  an  order  de- 
oylog  a  new  trial  after  a  finding  for  plain- 
tiff, defendant  Gillespie  appeals.    Affirmed. 

G.  EUis  Tattle,  for  appellant.  Wm.  H. 
Donahue,  for  respondent. 

MITCHELL,  J.  Gen.  St  1894,  §  6530,  pro- 
vides that  "women  shall  retain  the  same  le- 
(Eal  existence  and  legal  personality  after 
marriage  as  before  marriage,  and  shall  re- 
ceive the  same  protection  of  all  her  rights, 
as  a  woman,  which  her  husband  does,  as  a 
man;  and  for  any  injury  sustained  to  her 
reputation,  person,  property,  character,  or 
any  natural  right,  she  shall  have  the  same 
right  to  appeal  in  her  own  name  alone  to 
tlie  courts  of  law  and  equity,  for  redress  and 
protection,  that  her  husband  has  to  appear 
in  his  name  alone."  Section  5631  provides 
tiiat  "all  property,  real,  personal  and  mixed 
and  cboaes  in  action  owned  by  any  married 
woman,  or  owned  or  held  by  any  woman  at 
the  time  of  her  marriage  shall  continue  to 
be  her  separate  property  notwithstanding 
such  marriage.  •  •  •"  The  obvious  intent 
and  effect  of  these  statutory  provisions  is  to 
preserve  the  separate  legal  existence  of  a 
married  woman  in  respect  to  all  her  rights 
of  person  and  property,  and,  to  the  extent 
necessary  to  the  full  exercise  and  protection 
of  these  rights,  to  give  her  in  her  own  name 
all  the  remedies  in  the  courts  which  she 
would  have  if  unmarried.  In  Spencer  v. 
RaUway  Co.,  22  Minn.  29,  we  held  that  this 
was  the  effect  of  section  5631  (Laws  1869,  c 
06),  as  respects  her  separate  property.  Sec- 
tion 5530  (Laws  1887,  c.  207)  extends  this 
role  to  all  rights,  of  both  perscm  and  prop- 
erty, and  expressly  gives  her  (what  was  im- 
plied in  the  previous  statute)  the  same  reme- 
dies in  the  courts  for  tlte  protection  of  these 
rights  'Which  she  would  have  if  unmarried. 
The  deariy-declared  policy  of  the  statute  in 
respect  to  the  relation  of  husband  and  wife 
is  that  the  latter  can,  in  her  own  name  and 
in  any  form  of  action,  sue  the  former  to  en- 
force any  right  affecting  her  property,  the 
same  as  if  he  were  a  stranger.  As  said  in 
S^pencer  Y.  Railway  Co.,  supra,  these  rights 
are  not  In  terms  or  by  any  fair  implication 
made  dependent  (as  defendant  claims)  upon 
the  fact  of  her  residence  either  with,  or  sep- 
arate and  apart  from,  her  husband.  To  hold, 
as  contended  by  defendant,  that  she  may 
only  maintain  an  action  in  equity  (which  she 
could  always  do,  by  a  trustee  or  her  next 
friend.  In  reqtect  to  her  separate  estate), 
would  be  to  disregard  not  only  the  obvious 
spirit,  bat  also  the  exi>re8s  language,  of  the 
statute,  -which  declares  that  she  sliall  have 
the  right  to  appeal  to  the  courts  of  law  and 
equity  for  redress.    Order  affirmed. 


FOREMAN  V.  BOARD  OF  COM'RS  OF 

HENNEPIN  COUNTY. 

(Supreme  Court  of  Minnesota.     May  11,  1896.> 

Inbbkiatbs— Tkeatment  bt   Coumtibb — Fhobatv 
judoe — powbrb. 

1.  Gen.  Laws  1895,  c.  158,  entitled  "An 
act  to  provide  for  the  treatment  of  inebriates 
by  counties,"  etc.,  held  invalid,  for  the  reason 
that  it  assigns  to  the  probate  judge  powers  and 
duties  beyond  the  JuriMiction  authorized  by 
the  constitution. 

2.  The  proceedings  authorized  by  the  act 
do  not  amount  to  a  commitment  of  an  inebriate 
to  the  guardianship  of  any  one,  and  hence  do 
not  come  within  the  general  jurisdiction  of  "per- 
sons under  guardianship"  conferred  by  the  con- 
stitution on  the  probate  court. 

(Syllabaa  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Seagrave  Smith,  Judge. 

Action  by  Frank  Foreman,  doing  business 
as  the  Keeley  Institute,  against  the  board  of 
county  commissioners  of  Hennepin  county. 
From  an  order  denying  a  new  trial  after  a 
finding  for  plaintiff,  defendant  appeals.  Re- 
versed. 

A.  H.  Nunn,  F.  M.  Nye,  and  James  A.  Pe- 
terson, for  appellant  Freeman  P.  Lane  anS 
Matt  Gallagher,  for  respondent 

MITCHELL,  J.  The  questions  raised  by 
this  appeal  go  to  the  validity  and  construction 
of  Gen.  Laws  1895,  c.  156,  enUtled  "An  act 
to  provide  for  the  treatment  of  inebriates  by 
counties,  and  prescribing  rules  governing  the 
same."  The  contention  of  the  defendant  is 
that  the  act  assumes  to  confer  upon  the  pro- 
late judge  judicial  power  beyond  that  author- 
ized by  section  7.  art  6,  of  the  constitution  of 
the  state.  The  contentions  of  the  plaintiff  are 
(1)  that  the  powers  and  duties  conferred  and 
Imposed  by  the  act  are  merely  ministerial; 
but  (2)  if  they  are  Judicial,  they  are  author- 
ised by  the  provision  of  the  constitution  giv- 
ing the  probate  court  jurisdiction  of  "persons 
under  guai-dianship." 

If  we  were  to  hold  that  these  powers  and 
duties  are  merely  ministerial  in  their  nature, 
it  would  not  aid  the  plaintiff;  for  It  is  a 
fundamental  principle  of  American  consti- 
tutional law  that  neither  the  legislative  nor 
executive  branches  of  the  government  can 
constitutionally  assign  to  the  Judiciary  any 
duties  but  such  as  are  properly  judicial,  and 
to  be  performed  In  a  Judicial  manner.  In 
re  Senate,  10  Minn.  78  (Oil.  56);  Rice  v.  Aus- 
tin, 19  Minn.  103  (GU.  74);  State  v.  Young, 
29  Minn  474,  9  N.  W.  737.  See.  also,  Ex 
parte  Griffiths,  118  Ind.  83,  20  N.  E.  513,  and 
cases  cited.  This  Is  a  phase  of  the  case  that 
does  not  seem  to  have  been  suggested  or 
considered  in  State  v.  Ueland,  30  Minn.  29, 
14  N.  W.  58,  relied  on  by  plalntlCTB  counsel. 
The  precise  line  of  cleavage  between  judicial 
and  ministerial  functions  never  has  been,  and 
never  can  be,  definitely  located.  There  are 
many  duties  which  may  be  either  the  one  or 
the  other,  depending  upon  the  officer  or  body 
performing  them,  and  the  effect  to  be  given 
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to  the  action  or  determination  of  sucb  otRcft 
or  body.  When  duties  of  tbis  ambiguous  or 
equivocal  nature  are  imposed  upon  a  Judi- 
cial ofBcer  or  tribunal,  to  whom  nonp  but 
Judicial  duties  can  be  constitutionally  assign- 
ed, the  doubt  should  t>e  solved  in  favor  of  the 
validity  of  the  statute,  and  the  duties  held 
to  be  Judicial,  and  the  presumption  indulg- 
ed in  that  the  legislature  Intended  them  to  be 
performed  in  a  Judicial  manner.  By  the  act 
in  question,  the  legislature  undoubtedly  In- 
tended to  make  provision.  In  the  nature  of  a 
bounty,  for  its  Inebriate  poor.  It  could  have 
granted  this  bounty  unconditionally,  but  it 
saw  fit  to  grrant  it  on  certain  conditions.  It 
could  have  assigned  to  any  ministerial  offl- 
cei-  or  body,  or  even  to  private  persons,  the 
duty  of  Investigating  and  ascertaining  the 
facts  upon  the  existence  of  which  the  bounty 
is  conditioned.  Had  the  legislature  adopted 
this  course,  the  act  would  not  have  been  sub- 
ject to  the  objection  that  it  delegated  Judi- 
cial powers  and  duties  to  nonjudicial  tribu- 
nals. '  But  having  imposed  the  duty  upon  a 
Judicial  officer,  requiring  him  to  hear  and  de- 
termine upsn  evidence,  and  clothing  him  with 
power  to  compel  the  attendance  of  witnesses, 
it  was  the  apparent  intention  of  the  legisla- 
ture that  the  probate  Judge  should  act  Judi- 
cially, and  that  his  decision  should  have  the 
effect  of  a  Judiclai  determination  of  the  mat- 
ters submitted  to  him,  to  wit,  whether  the 
party  was  a  resident  of  the  state,  an  habitual 
druniiard,  and  without  means  to  pay  for  treat- 
ment. It  seems  to  us  that  his  action  was  In- 
tended to  be  Judicial  as  much  as  was  the  ac- 
tion of  the  district  court,  under  the  statute 
considered  in  Dike  v.  State,  38  Minn.  366.  38 
N.  W.  95,  In  detbrmining  the  facts  upon  which 
the  bounty  of  the  state  was  conditioned  in 
that  case. 

Assuming,  then,  that  the  powers  and  duties 
conferred  and  imposed  by  the  act  upon  the 
probate  Judge  are  Judicial,  the  question  re- 
mains, are  they  beyond  the  Jurisdiction  au- 
thorized by  the  constitution?  The  constitu- 
tion undoubtedly  confers  upon  the  probate 
court  Jurisdiction  of  the  general  subject  of 
guardianship.  Jacobs  v.  Fouse,  23  Minn.  51; 
State  V.  Wilcox,  24  Minn.  143.  While  it  may 
t>e  true  that,  in  England,  infancy  and  insan- 
ity were  the  only  grounds  for  guardianship, 
yet,  in  tills  country,  habitual  drunkenness  la 
now  made  by  statute  a  ground  for  the  ap- 
pointment of  a  guardian  of  the  person  or  of 
the  property,  or  of  both.  It  was  so  In  the 
territory  of  Minnesota  at  the  time  of  the 
adoption  of  the  constitution.  Rev.  St  1S51, 
c.  C,  I  12.  and  chapter  CO,  art  3,  §$  3,  17, 
18.  Hence,  if  the  act  under  consideration 
provided  for  committing  habitual  drunliards 
to  tiie  guardianship  of  the  officers  of  an  in- 
stitute for  the  treatment  of  drunkenness,  as 
the  statutes  considered  in  State  v.  Wilcox, 
supra,  provided  for  committing  insane  per- 
sons to  the  hospitals  for  the  insane,  the  Ju- 
risdiction of  the  prolate  Judge  could  be  sus- 
tained, and  on  the  same  grounds.    But  an  ex- 


amination of  the  act  satisfies  us  that  tbe  pro- 
ceedings provided  for  do  not  contain  tbe 
first  element  of  a  legal  guardianship  of  tbe 
person.  The  Institute  In  which  .the  druuk- 
ard  ib  to  be  treated  is  designated,  not  by  tbe 
prolwte  Judge,  but  by  three  citizens  appoint- 
ed by  the  Judge.  After  the  designation  of 
the  institute,  and  the  so-called  "commitment," 
it  is  still  entirely  optional  with  the  inebriate 
whether  he  will  go  there  for  treatment.  Nei- 
ther the  prolwte  Judge  nor  tbe  ofBcers  of  tbe 
designated  institute  have  any  power  to  com- 
pel him  to  do  so.  And,  if  he  sees  fit  to  go 
there  voluntarily,  no  one  has  any  power  to 
compel  him  to  stay  there,  or  to  submit  to 
treatment  for  a  single  day.  Tbe  only  sem- 
blance of  authority  or  control  over  him  by 
any  one  is  the  authority  given  in  the  fifth  sec- 
tion of  the  act,  to  tbe  officers  of  the  insti- 
tute, to  enforce  such  reasonable  rales  as  amy 
be  necessary  for  the  administration  of  proper 
treatment  to  the  patient  Even  this  authori- 
ty would  only  continue  so  long  as  tbe  party 
saw  fit  to  remain  an  inmate  of  the  institute. 
The  framer  of  the  bill  evidently  attempted  to 
give  it  the  appearance  of  a  proceeding  for  tbe 
appointment  of  a  guardian  for  the  inebiiate, 
but,  when  the  provisions  of  the  act  are  ana- 
lyzed, they  fall  very  far  short  of  It  The 
act  is  unconstitutional,  for  the  reason  that  it 
assigns  to  the  probate  Judges  powers  and  du- 
ties beyond  those  authorized  by  the  constitu- 
tion.    Order  reversed. 


AKELEY  V.  MISSISSIPPI  &  R.  B.  BOOM 
CO. 

(Supreme  Court  of  Minnesota.    May  11,  1896.) 

Loos  AND   IiOOOISO— Booif   Cbarobs — ^LlBH — 
Waivbk — Rbcoud— Bailmbkt. 

1.  Beld,  that  defendant's  lien  for  boom 
charges  on  logs  in  its  possession  is  valid,  as 
against  bona  nde  purchasers,  although  nut  re- 
corded iu  the  office  of  the  surveyor  general  of 
logs  and  lumbei. 

2.  Held,  that,  under  the  facts,  ail  the  logs  de- 
livered to  the  defendant  constituted  but  a  sin- 
gle bailment,  although  not  to  be  all  driven  to 
tbe  place  of  destination  and  delivered  to  the 
owner  at  one  time. 

3.  The  lien  given  by  defendant's  charter 
(Sp.  Laws  1867,  c.  134,  t  12),  on  logs  re- 
luainiog  in  its  possession,  for  charges  on  log* 
jii-eviously  delivered,  is  not  a  general  one,  on 
nil  logs  of  the  same  owner,  but  only  a  partic- 
ular oDe,  on  logs  of  the  same  mark. 

4.  While  deXeiidant  may  deliver  a  part  of 
a  lut  of  lugs,  aud  still  retain  its  lien  en  the 
romninder  for  all  its  charges  on  the  whole 
lot,  yet  this  lien  will  be  waived  by  any  con- 
tract or  course  of  conduct  inconsistent  with  the 
existence  of  a  lien,  and,  if  once  waived,  is  lost 
forever. 

5.  HHd,  that  the  course  of  conduct  on  part  of 
the  defendant  in  this  case  amounted  to  a  waiver 
of  any  lien  on  the  logs  remaining  in  its  pos- 
pos.sion  for  its  charges  on  logs  preyiousiy  de- 
livered.   Canty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

On  reargument.    Reversed,  with  directions. 
For  former  ophiion,  see  GO  N.  W.  202. 
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MffOHgUi,  X  TUB  cue  was  mbmltted 
on  bitet*  at  tbe  same  time  ttiat  the  case  of 
dough  BnMB.  against  tbe  same  defendant 
(66  N.  W.  200)  was  argued  walljr;  and  we 
were  led  by  wbat  was  said  by  counsel,  or 
rather,  perhaps,  by  what  they  omitted  to 
say,  to  assume,  without  careful  examination 
of  the  record,  that  the  facts  and  the  legal 
questions  Inrolved  were  the  same  in  both 
caaes.  Dpon  discovering  our  mistake,  we 
ordered  a  reargument  on  our  own  motion. 
The  essential  difference  between  the  two 
cases  eoBsists  In  the  tact  that  In  ttiis  case 
the  logs  in  controrer^r,  as  well  as  those 
preTloosly  delivered,  in  18M,  were  aU  the 
abs«^ate  property  of  N.  P.  Clarke  ft  Co.; 
the  log  mailcs  being  recorded  In  their  name, 
as  their  property.  The  agreed  facts  are 
snbstandaUy  as  follows:  N.  P.  Clarfce  A 
Co.  were  the  owners  of  a  large  amount  of 
logs,  including  the  logs  In  controrersy,  and 
bearing  the  same  log  maxk,  and  also  a  large 
quantity  of  other  logs  bearing  other  marks. 
During  the  year  1894  these  logs  were  all  in 
the  possession  of  the  defendant,  and  were 
being  driren  by  it  down  the  Mississippi 
rtrer  to  Its  boom  In  Minneapolis,  and  there, 
from  tiBie  to  time,  turned  out  and  delivered 
to  N.  P.  Clarke  &  Co.  Over  80,000,000  feet, 
of  whldi  over  23.000,000  feet  bore  the  same 
mark  as  the  logs  in  controversy,  were  thus 
turned  out  and  delivered  in  the  season  of 
IBM,  lesTing  a  large  amoont  bearing  these 
raxions  marks  stUl  In  the  possession  of  the 
defendant  The  aggregate  boom  charges 
of  the  defendant  (which  were  at  a  uniform 
rate  per  JUOOO  feet)  on  all  the  logs  thus  de- 
livored  in  ISM  amoonted  to  over  $34,000. 
Tbe  manner  of  dealing  between  N.  P.  caarke 
to  Co.  and  the  defendant  was  as  stated  In  the 
caoogh  Case,  viz.:  That  at  the  end  of  each 
month  during  the  season  the  defendant  ren- 
dered to  N.  P.  Clarke  ft  Co.  a  statement  of 
tbe  amoont  of  Its  charges  for  the  logs  turn- 
ed out  during  tbe  month;  the  number  of 
feet  ot  the  logs  of  each  mark  being  separate- 
ly spedfled.  and  the  total  amount  of  the 
charges  npon  all  of  tbe  logs  stated  In  a 
single  item  at  the  end  of  tbe  account  When 
a  monthly  statement  was  rendered,  N.  P. 
Clarke  ft  Co.  gave  the  defendant  their  ne- 
gotiate promissory  note  for  the  amount, 
payaUe  in  three  montns  after  date;  and 
thereiq>on  the  defendant  would  receipt  the 
bill  and  deliver  It  to  N.  P.  Clarke  ft  Co. 
At  tbe  time  of  giving  and  receiving  these 
notes,  nothing  was  said  as  to  the  effect 
which  they  might  have  upon  their  respective 
rights  in  regard  to  the  matters  here  In  con- 
troversy; but  the  defendant  did  not  intend, 
by  receiving  tbe  notes,  to  relinquish  any 
claim  of  lien  which  It  might  have  under  Its 
charter  "against  said  mark  of  logs,"  but 
BO  communication  of  such  intention  was 
Kiven  to  N.  P.  Clarke  ft  Co.  B^rom  time 
to  time,  over  half  of  these  notes  were  trans- 
ferred by  defendant  to  third  parties,  and 
paid  at  maturity  by  the  makers.  The  re- 
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malnder  of  the  notes  wure  renewed  from 
time  to  time  by  N.  P.  Clarke  ft  Co.  giving 
the  defendant  similar  three-months  notes 
for  the  respective  amounts  of  the  originals. 
All  ot  these  renewal  notes  which  have  not 
been  paid,  amounting  to  $10,000,  are  stUl 
held  by  tbe  defendant,  and  were  overdue 
and  unpaid  on  May  15,  1885.  On  April  25, 
1885,  N.  P.  Clarke  ft  Co.,  for  a  valuable  con- 
sideration, executed  to  plaintiff  a  bill  of 
sale  of  the  logs  In  controversy,  which  were 
still  In  the  possession  of  the  defendant,  in 
its  boom,  and  which  bore  the  same  mark 
as  part  of  the  logs  turned  ont  and  delivered 
in  1894,  as  already  stated.  This  bill  of  sale 
was  duly  recorded  the  next  day  in  the  office 
of  the  surveyor  general  of  logs  and  lumber. 
When  plaintifl  purchased  the  logs,  he  had  no 
knowledge  that  the  boom  charges  on  logs 
delivered  in  1894  had  not  been  fully  paid. 
May  4,  1895,  N.  P.  Clarke  ft  Co.,  being  in- 
solvent, made  an  assignment  of  tbelr  prop- 
erty for  the  benefit  of  their  credltois.  May 
IStb  defendant  seized  a  quantity  of  the  logs 
bought  by  plaintiff,  and  which  remained  in 
Its  possession  in  its  boom,  ready  for  de- 
livery; claiming  to  have  a  lien  on  them,  m- 
der  its  charter,  for  the  proper  proportion  of 
Its  unpaid  boom  charges  for  logs  turned  oat 
and  delivered  to  N.  P.  Clarke  ft  Co.  hi  1894, 
and  for  which  the  notes  then  due  had  bem 
given.  It  does  not  appear  when  the  logs 
thus  seized  arrived  In  the  boom  at  Minneap- 
olis, and  were  ready  for  deliveiy.  For  any- 
thing that  appears  In  the  agreed  state  of 
facts,  they  may  have  been  already  there 
before  the  notes  now  due  and  unpaid  were 
given.  Nefther  does  it  an>ear  when  these 
notes  fell  due,  nor  when  they,  or  tbe  notes 
of  which  they  were  renewals,  were  given. 
While  it  is  not  expressly  so  stated  in  the 
agreed  facts,  it  maiy  be  aasmned,  from  the 
nature  of  the  business,  that  the  logs  that 
were  being  driven  by  the  defendant  for  N. 
P.  Clarke  ft  Co.  did  not,  and  were  not  expect- 
ed to,  all  arrive  In  tbe  boom  at  Minneap- 
olis and  become  ready  for  delivery  at  one 
time,  but  from  time  to  time,  and  that,  as 
soon  as  they  thus  arrived,  they  were  deliver- 
able to  tbe  owners  upon  demand,  and  pay- 
ment of  boom  charges.  The  question  is 
whether,  upon  the  facts,  the  defendant  has 
a  Hen  on  tbe  logs  so  seized,  paramount  to 
plaintiff's  title,  for  any  part  of  its  unpaid 
fees  on  logs  delivered  to  N.  P.  Clarke  ft  Co. 
In  1894.  The  clause  of  Its  charter  under 
which  defendant  claims  a  Hen  Is  section  12, 
c.  1»4,  Sp.  Laws  1867,  which  provides  that 
It  "shall  have  a  lien  and  property  In  all  such 
logs  or  other  timber,  so  far  as  to  enable  it 
to  take,  scale  and  retain  a  sufDcient  number 
or  quantity  of  said  logs  or  other  timber  to 
pay  the  boomage  and  charges  due  on  the 
same  and  also  all  charges  due  on  logs  or 
timber  of  the  same  mark  that  may  have 
been  previously  delivered." 

1.  There  Is  nothing  In  the  point  made  b; 
plaintiff  that  defendant's  lien.  If  any  eslsted. 
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was  void,  as  against  an  innocent  pur<Hiaser, 
under  Gen.  St.  1894,  §S  2405,  2406,  because 
not  recorded.  The  statute  cited  has  no  appli- 
cation to  a  case  like  the  present,  where  the 
lien  Is  based  on  actual  possession  of  tbe 
property.  Possession,  as  notice  of  a  party's 
right  In  the  property,  is  equivalent  to  actual 
notice.  This  statement  of  the  law,  of  course, 
does  not  apply  where  the  conduct  of  the  party 
has  been  such  as  to  equitably  estop  him  from 
claiming  a  lien. 

2.  Defendant's  right  of  Hen,  except  so  far 
as  affected  by  statute,  is  analogous  to  that 
of  a  common  carrier  by  vessel  or  rail;  and  it 
la  a  familiar  rule  that  the  lien  of  a  carrier 
is  a  specific  or  particular  lien,  for  charges  and 
advances  upon  the  particular  goods  upon 
which  It  Is  claimed,  and  not  a  general  Uen, 
upon  any  goods  that  may  come  Into  his  pos- 
session, for  a  general  balance  which  the  own- 
er may  owe  him  on  other  accounts.  Plain- 
tiff invokes  this  rule  as  applicable  to  this 
case,  because,  Inasmuch  as  the  logs  would 
not,  in  tbe  natural  course  of  business,  all  ar- 
rive In  the  boom  at  Minneapolis,  or  be  deliv- 
erable there,  at  the  same  time,  they  consti- 
tuted different  and  distinct  bailments,  and 
not  a  single  transaction.  Assuming,  without 
deciding,  that  this  general  rule  is  applicable 
to  the  defendant,  under  its  charter,  still,  un- 
der tlie  facts,  all  the  logs  constituted  but  a 
single  bailment,  within  the  rule.  They  were 
all  delivered  to  the  defendant,  in  the  same 
season,  by  the  same  party,  as  the  property  of 
the  same  owner,  tot  the  same  purpose,  and  to 
be  delivered  at  tbe  same  place,  to  the  same 
consignee.  The  only  distinction  between  this 
and  the  ordinary  consignment  of  proi>erty  to 
a  carrier  Is  that,  from  the  very  nature  of  the 
business,  the  logs  could  not  all  arrive  at  their 
destination,  ready  for  delivery,  at  the  same 
time,  and  perhaps  not  during  the  same  sea- 
[Bon.  Any  legal  distinction  based  on  that  bare 
fact  would  be  merely  fanciful. 

3.  There  are  other  grounds,  however,  upon 
which  it  must  be  held  that  tbe  agreed  facts 
fail  to  show  that  defendant  has  any  lien  for 
any  part  of  its  charges  for  logs  delivered  in 
1894.  It  is  stipulated  that  plaintiff  was  en- 
titled to  the  possession  of  the  logs  in  contro- 
versy, unless  defendant  was  entitled  to  a  Uen 
upon  the  same  for  its  boomage  charges,  or 
some  part  thereof,  on  account  of  logs  of  the 
same  mark  delivered  and  turned  out  to  N.  P. 
Clarke  &  Co.  during  the  season  of  1894. 
Therefore,  to  entitle  defendant  to  recover,  the 
facts  must  show  affirmatively  that  It  has  such 
a  lien  for  at  least  some  amount.  A  lien  is 
lost  or  waived  if  the  lienable  claim  is  so 
mingled  and  intermixed  with  nonlienable 
claims  that  it  is  impossible  to  distinguish  be- 
tween the  two.  Defendant's  right  of  lien  is 
specific  and  particular,  and  not  general. 
Where  it  delivers  a  part  of  a  lot  of  logs,  bear- 
ing a  certain  mark,  without  payment  of  its 
charges,  its  Uen  for  the  charges  on  the  logs 
thus  delivered  is  not  on  all  the  logs  o^tbe 
same  owner  remaining  in  its  possession,  but 


only  on  those  "of  the  same  mark."  The  lan- 
guage of  its  charter  is  expUcit  on  that  point. 
The  defendant  itself  has  proceeded  raa  this 
theory,  for  it  claims  a  Uen  on  the  logs  in  con- 
troversy, not  for  the  whole  amount  of  its 
unpaid  charges,  but  only  for  the  proportion 
thereof  wiiich  it  assumes  is  properly  charge- 
able to  logs  of  this  particular  mark.  It  re- 
quires no  argument  to  show  that  it  does  not 
appear  from  the  agreed  facts  that  these  un- 
paid notes  include  one  doUar  of  charges  on 
logs  of  the  same  mark  as  those  in  controversy. 
It  does  not  appear  for  what  months  these 
notes,  or  those  of  which  ttiey  are  renewals, 
were  given,  or  that  any  logs  of  this  mark  were 
deUvered  during  the  months  represented  by 
these  notes.  For  anything  that  aj^iears, 
every  dollar  of  charges  on  logs  of  this  mark 
turned  out  in  1894  may  have  been  included 
in  tbe  notes  for  $24,000,  which  have  Iieen  al- 
ready paid. 

4.  It  may  be,  as  suggested  on  the  argument, 
that  this  is  merely  an  oversight  in  framinj; 
the  statement  of  agreed  facts,  which  could  be 
remedied  on  another  trial.  We  therefore  pro- 
ceed to  consider  another  ground  upon  which 
we  tliink  it  must  be  held  that  defendant  has 
lost  or  waived  its  Uen  on  these  logs  for  any 
pert  of  its  charges  on  those  deUvered  in  1894. 
It  is  undoubtedly  well  settled  that  the  mere 
fact  that  a  carrier  deUvers  a  part  of  a  bail- 
ment without  payment  of  his  charges  does 
not  constitute  a  waiver  of  his  lien  on  the  re- 
mainder for  his  charges  on  the  whole  bail- 
ment. The  charter  of  the  defendant  makes 
express  provision  to  that  effect  as  to  logs  of 
the  same  mark.  But  aU  the  authorities  are 
agreed  that  a  Uen  is  waived  or  lost  by  any 
contract  or  course  of  conduct  inconsistent 
with  the  existence  of  a  Uen.  A  common  ex- 
ample of  such  a  waiver  is  where  credit  is 
given  by  contract  to  tbe  shipper  for  the  price, 
of  transportation  beyond  the  time  when  the 
property  is  to  be  delivered  and  placed  out  of 
the  carrier's  control.  The  Bird  of  Paradise, 
5  Wall.  545:  Hutch.  Oarr.  H  483-487.  And 
if  the  lien  is  thus  waived  the  insolvency  of 
the  shipper,  or  his  default  in  payment  at  the 
expiration  of  tbe  credit,  occurring  while  the 
goods  still  remain  In  the  possession  of  the 
carrier,  wUl  not  reinstate  it  The  Bird  of 
Paradise,  supra;  Boom  Co.  v.  Sanborn,  3S 
Mich.  358.  The  law  seems  to  be  otherwise  in 
the  case  of  a  vendor  who  sells  on  credit. 
Grummey  v.  Raudenbush,  55  Minn.  426,  5(» 
N.  W.  1113.  Why  this  distinction  is  made  in 
favor  of  a  vendor  may  not  be  entirely  clear 
on  principle,  although  it  is  usually  placed 
upon  the  ground  of  the  vendor's  original  own- 
ership of  the  property.  But  the  law  seems  to 
be  well  settled  as  we  have  stated  It  Recur- 
ring now  to  the  facts  of  this  case,  and  keep- 
ing In  mind  that  defendant's  lien  for  charges 
on  logs  turned  out  without  payment  of  their 
proper  charges  was  only  a  specific  one  on  the 
remaining  logs  of  tbe  same  mark;  that  pre- 
sumably, In  the  natural  course  of  business, 
logs  were  arriving  from  time  to  time  in  the 
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boom  In  Minneapolis,  ready  for  delivery;  that 
such  logs  were  deliverable  to  the  owner  on 
demand,  and  were  being  demanded  from 
time  to  time  as  the  owner  needed  them;  and 
that  the  logs  in  this  instance  bore  a  great 
man;  different  marks,— it  appears  to  us  that 
the  nnlform  coarse  of  dealing  on  part  of  the 
defendant  was  utterly  inconsistent  with  the 
retention  by  it  of  any  lien  on  logs  remaining 
in  Its  possesslOD  for  charges  on  the  logs  turned 
out,  and  for  which  It  extended  credit  to  N.  P. 
Clarke  &  Co.  In  the  first  place,  at  the  end 
of  each  month  defendant  accepted  one  note 
(or  all  the  charges  on  all  logs  of  all  marics 
tamed  out  during  that  month,  without  re- 
sard  to  how  much  was  due  for  charges  on 
logs  of  any  particular  mark.  In  the  next 
[dace,  for  each  month's  charges  it  gave  a  uni- 
form credit  of  three  months,  without  any  re- 
gard to  bow  many  logs  might  be  called  for 
during  that  time,  or  how  many  would  remain 
ondelivered  at  the  expiration  of  that  period. 
The  same  was  true  of  the  renewals  or  ex- 
tensions of  credit  when  the  original  notes  fell 
due  from  time  to  time.  These  notes  were 
negotiable,  and  the  defendant  was  in  the 
habit  of  gelling  them  in  the  market,  appar- 
ently as  Its  financial  Interests  required,  and 
without  any  reference  to  the  existence  of  any 
supposed  lien  to  secure  their  payment  It 
does  not  appear  that  ttiere  was  any  agree- 
ment that  all  the  logs  remaining  in  its  pos- 
teashn  should  be  retained  as  security  for  the 
payment  of  the  notes  at  maturity.  In  fact, 
the  course  of  dealing  negatives  the  exist- 
ence of  any  such  agreement  or  understanding. 
Hence  N.  P.  Clarke  &  Co.  must  have  had 
the  right  to  demand  and  receive  at  any  time 
any  logs  ready  for  delivery,  subject  to  the 
payment  only  of  any  sum  then  due.  If  they 
had  demanded  any  logs  before  any  of  these 
notes  fell  due,  tbey  would  have  had  a  right 
to  receive  and  remove  them  without  paying 
anjthing  except  the  proper  charges  on  the 
intrs  thus  demanded.  The  very  existence  of 
this  right  la  inconsistent  with  the  existence  of 
any  lien  for  charges  on  logs  previously  deliv- 
ered; and  the  fact,  if  it  be  a  fact,  that  the 
logs  in  controversy  were  not  demanded  until 
>ome  of  these  notes  were  overdue,  could  not 
hare  the  effect  of  reviving  the  lien,  for  a  lien 
•'oce  waived  la  permanently  lost.  If  there 
'fiuId  be  any  doubt  of  this  as  between  the  de- 
fenilant  and  Clarke  &  Co.,  it  would  seem 
that  there  ought  not  to  be  any  as  between 
the  defendant  and  an  innocent  purchaser. 
Tie  rase  of  Boom  Co.  v.  Sanborn,  supra, 
vould  seem  to  be  especially  in  point.  Nel- 
tbtt  do  we  tbink  that  Hughes  v.  Tanner,  96 
Mich.  113,  55  N.  W.  601,  relied  on  by  defend- 
ut  is  at  all  inconsistent  with  this  view,  when 
Che  (acts,  as  tbey  might  have  been,  and  pre- 
(ambly  were,  found  by  the  Jury,  are  fully 
namlned,  and  especially  the  fact,  as  claimed 
by  the  defendant,  that  the  agreement  was 
that,  notwithstanding  the  acceptance  of  time 
''rafts,  ail  the  limiber  was  to  remain  on  bis 
^ks,  in  bis  poasession,  until  the  saw  bill 


was  paid.  The  result  arrived  at  in  this  case 
worlcs  no  injustice  to  the  defendant.  Un- 
doubtedly, it  may,  under  its  charter,  deliver 
a  part  of  a  lot  of  logs  without  waiving  its 
lien  <Hi  the  remainder  for  its  charges  on  those 
delivered;  but,  if  it  sees  fit  to  deliver  logs 
without  requiring  payment  of  its  charges  on 
delivery,  it  is  a  very  easy  matter  to  refrain 
from  a  cotuse  of  business  inconsistent  with 
the  continued  existence  of  a  lien.  Judgment 
reversed,  and  cause  remanded,  with  directions 
to  the  court  below  to  order  Judgment  for  the 
plaintiff  for  the  possession  of  the  property. 

CAJiTT.  J.  I  concur  in  all  of  the  foregoing 
opinion,  except  the  second  and  fourth  divi- 
sions thereof.  In  that  opinion  the  Hen  of  this 
defendant  la  likened  to  that  of  a  common  car- 
rier by  vessel  or  rail,  and  it  seems  to  be  as- 
sumed that,  because  such  common  carrier  has 
no  general  lien  on  any  goods  in  Ills  possession 
for  freight  and  charges  due  on  prior  ship- 
ments, therefore  this  defendant  has  no  lien 
on  logs  now  in  its  possession  for  its  charges 
due  on  logs  heretofore  delivered  by  it;  at 
least,  imless  they  were  delivered  during  the 
present  season.  The  charter  of  defendant 
makes  no  such  distinction,  but  allows  a  lien 
on  the  logs  remaining  in  its  possession,  for 
the  charges  on  such  logs,  "and  also  all  char- 
ges due  on  logs  or  other  timber  of  the  same 
mark  that  may  have  been  previously  deliv- 
ered," whether  delivered  in  the  same  season. 
or  some  previous  season.  In  the  business  of 
driving  and  booming  logs,  any  distinction  be- 
tween seasons  is  wholly  arbitrary.  Logs  cut 
one  winter,  and  driven  the  next  spring  and 
summer,  will  usually  continue  to  be  scaled 
out  of  the  boom  for  three  or  four  years  after- 
wards. Of  course,  the  bulk  of  them  usually 
comes  down  in  the  first  drive;  but  many  of 
them,  and  luually  much  more  than  sufficient 
to  pay  the  boomage  charges  on  the  whole, 
will  continue  to  come  down  for  several  years 
afterwards.  Again,  it  often  happens  tliat 
only  a  small  part  of  a  mark  of  logs  brought 
down  one  season  are  scaled  out  to  the  mills 
until  the  next  season,  and  It  is  very  common 
for  a  large  portion  of  the  logs  brought  into 
the  booms  during  one  season  to  be  so  scaled 
out  during  the  next.  This  being  the  well- 
known  course  of  business,  it  should  be  held 
that  the  legislature  Intended  to  give  the  boom 
company  a  lien  on  the  logs  delivered  this  sea- 
son for  the  charges  due  on  the  logs  of  the 
same  mark  delivered  last  season  and  the  sea- 
son before,  and  every  season  since  that  mark 
commenced  to  nm  through  the  boom,  as  the 
same  one,  continuous  transactloiL  Then  we 
see  that  the  lien  of  this  boom  company  is  a 
floating  lien  for  the  whole  balance  due  for  its 
charges  against  each  mark  of  logs.  This  lien 
Is  constantly  being  divested  from  the  logs 
delivered  at  one  end  of  the  boom  limits,  and 
is  constantly  attaching  to  the  logs  coming  in 
at  the  other  end  of  the  boom  limits.  Surely 
such  a  lien  can  have  but  little  analogy  to  the 
case  of  the  lien  of  a  common  carrier  on  » 
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Blngle  shipment  of  goods,  wWch  are  all  re- 
celTed  at  one  time,  and  all  delivered  at  one 
time.  I  make  no  question  but  tbat  If  the 
carrier,  In  such  a  ease,  extends  the  time  of 
payment  of  his  charges  beyond  the  time  when 
the  goods  are  to  be  delivered,  he  has  ther-iuy 
waived  his  lien,  and  that.  If  the  lien  la  once 
•waived,  It  will  not  subsequently  reattach  on 
the  defSault  of  the  shipper,  even  though  the 
goods  still  remain  in  the  carrier's  possession. 
But  it  is  also  well  settled  that  (no  question  of 
principal  and  surety  being  involved)  a  mere 
extension  of  the  time  of  payment  does  not 
waive  the  lien  of  the  carrier,  if  be  retains 
possession,  and  the  extension  Is  not  beyond 
the  time  when  the  goods  are  to  be  dellvernl. 
If  this  boom  company  extends  the  time  of 
payment  of  Its  charges  as  to  logs  already  de- 
livered, It  should  not  be  held  that  It  thereby 
waives  its  lien  for  those  charges,  as  .against 
logs  of  the  same  mark,  which,  In  the  ordinary 
course  of  business,  will  not  be  delivered  un- 
til after  the  time  of  extension  expires.  But 
how  are  you  going  to  determine  what  logs 
wlii  then  be  left?  By  simply  letting  business 
take  Its  course.  By  gliding  the  extension  the 
boom  company  simply  agrees  to  let  Its  lien 
float  back  onto  the  residuum  of  logs  remain- 
ing when  the  extension  expires,  and  in  the 
meantime  not  to  block  the  course  of  business. 
This,  In  my  opinion,  is  the  only  reasonable 
effect  to  be  given  to  the  contract  of  exten- 
sion. The  case,  in  my  opinion,  is  quite  anal- 
ogous to  Hughes  V.  Tanner,  90  Mich.  117,  55 
N.  W.  661.  I  do  not  understand  that  case  as 
the  majority  do.  The  defendants  were  en- 
gaged in  running  a  sawmill,  and  entered  In- 
to a  contract  with  a  lumber  company  to  saw 
for  it  a  large  quantity  of  logs  at  ;^2.50  per 
1,000,  which  sawing  necessarily  toolc  the 
whole  season.  During  the  season  defendants 
took  30  and  60  days'  drafts  for  portions  of 
the  saw  bill.  These  were  not  paid  when 
due,  and  they  claimed  a  lien  on  all  the  bal- 
a.nce  of  the  lumber  not  aellvered  by  them,  for 
the  amount  of  these  drafts.  The  court  say, 
"Upon  defendant's  theory,  all  of  the  iumtier 
-was  to  remain  on  his  docks,  In  his  possession, 
until  tho  saw  bill  was  paid."  Again:  "In 
the  absence  of  a  right,  expressly  reserved,  to 
ship  before  payment  of  the  saw  bill,  the  fact 
that  lumber  was  shipped  away  without  pro- 
test would  not  take  away  the  right  to  assert 
a  lien  upon  what  remained.  The  right  to  as- 
sert a  lien  ui)on  what  remained  was  not  af- 
fected by  the  release  of  what  was  shipi>ed. 
The  contract  was  entire  and  continuing.  It 
covered  the  whole  season's  cut  What  lum- 
ber remained  was  subject  to  lien  for  the 
whole  saw  bill. "  In  other  words.  Instead  of 
requiring  the  sawyer  to  expressly  reserve  a 
lien  on  lumber  that  would  be  ready  for  deliv- 
ery during  the  time  of  extension,  the  court 
holds  that  the  lumber  company  was  required 
expressly  to  reserve  a  right  to  ship  during 
this  time,  and  that  "the  right  to  a  lien  upon 
what  remained  was  not  affected  l>y  the  re- 
lease of  what  was  abipped."    Under  the  hold- 


ing of  the  majority,  I  do  not  see  how  It  Is 
possible  for  the  boom  company  to  give  any 
extension  whatever  of  the  time  of  payment 
without  thereby  totally  waiving  Its  lien,  If  In 
the  meantime  a  single  log  of  the  particular 
mark  might  have  come  down  and  been  ready 
for  delivery. 

The  fact  that  defendant  accepted  one  note 
for  all  the  charges  on  all  the  logs  is  not.  In 
my  opinion,  controlling,  or  of  much  weight,  as 
undoubtedly  a  proper  record  has  been  kept  of 
the  charges  against  each  mark;  and  this  court 
should  not  assume,  as  to  future  cases,  that  the 
defendant  has  so  Intermingled  and  confused 
the  diffe-ent  Items  of  Its  account  that  they 
cannot  be  readily  separated. 

I  concur  In  the  reversal  of  the  Judgment  for 
the  reason  that  as  stated  In  the  third  divi- 
sion of  the  majority  opinion,  the  stipulated 
facts  do  not  show  that  any  charges  remain 
unpaid  for  any  of  the  logs  heretofore  deliv- 
ered, of  the  mariEs  here  in  question. 


STATE  V.  BELLu 
(Supreme  Court  of  Minnesota.    May  18,  1896.) 

IXBOLTB!IT'Ba:7KS— PrEFBRRED  CRBDITOaS. 

In   an   action   under  chapter  76,    G«n. 
St.  1894,  to  wind  up  an  insolvent  l>ankiag  cor- 
poration, held,  the  state  of  Minnesota  is  a  pre- 
ferred creditor. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  Jamison,  Judge. 

Application  by  the  state  against  David  O. 
Bell,  receiver  of  the  City  Bank,  for  an  order 
that  it  b«  paid  as  a  preferred  creditor.  From 
an  order  granting  the  application  the  re- 
ceiver appeals.    Affirmed. 

H.  P.  Roberta,  Welch,  Hayne  St  Conlln, 
and  Victor  J.  Welch,  for  appellant  H.  W. 
Childs,  Atty.  Gen.,  and  Geo.  B.  Edgerton, 
Asst  Atty.  Gen.,  for  the  State. 

CANTY,  J.  The  City  Bank  of  Minneapolis 
Is  a  corporation,  was  organised  under  the 
laws  of  this  state  for  the  purpose  of  doing 
a  banking  business,  and  carried  on  sueb 
business  for  many  years  prior  to  January 
14,  1396,  when  It  became  insolvent,  aud 
closed  Its  doors.  Thereupon  an  action  was 
commenced  against  It  under  chapter  76,  Gen. 
St  1894,  for  the  appointment  of  a  receiver 
to  wind  up  its  affairs,  and  a  receiver  was 
duly  appointed.  Some  time  previous  to  its 
failure  the  bank  was  selected  as  one  of  the 
depositories  of  state  funds,  gave  a  proper 
bond,  and  received  from  the  state  treasurer 
deposits  of  state  funds,  all  as  provided  by 
section  344,  Gen.  St  1894.  At  the  time  of 
Its  failure  the  bank  still  retained  of  such 
funds  the  sum  of  $14,217.68.  The  receiver, 
having  qualified  and  entered  upon  the  dis- 
charge of  his  duties,  collected  from  the  as- 
sets of  the  bank,  and  had  on  hand,  the  sum 
of  $35,000,  and  thereupon  the  state,  through 
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Ita  attorney  geaersi,  applied  to  the  court  In 
the  receivership  action  for  an  order  that  it 
be  paid  as  a  preferred  creditor  out  of  the 
money  so  in  the  hands  of  the  receiver.  Xbe 
conrt  80  ordered,  and  the  receiver  appeals. 

We  are  of  the  opinion  that  under  out  atat- 
atea  the  state  is  a  preferred  creditor  in  such 
a  caae  as  this,  and  that  the  order  appealed 
from  should  be  affirmed.  Section  3^,  Gen. 
8L  1894,  provides:  "If  any  treasurer,  or  oth- 
er person  Indebted  to  the  state,  becomes  In- 
solvent, the  debt  of  the  state  shall  be  paid 
first  of  all  debts,  notwithstanding  any  at- 
tachment against  his  effects,  or  any  volun- 
tary assignment  thereof  to  pay  debts,  or  for 
ether  purposes."  Section  5898,  found  in  chap- 
ter 76,  provides:  "Upon  a  final  judgment 
on  any  complaint,  the  court  shaU  cause  a 
just  and  fair  distribution  of  the  property  of 
aU  such  corporations  and  of  the  proceeds 
thereof,  •  *  •  to  be  made  in  the  follow- 
ing manner:  After  the  payment  of  costs, 
debts  due  the  United  States,  the  state  of 
Minnesota,  all  taxes,"  etc.,  the  receiver  shall 
pay  the  other  debts.  This  clearly  makes  the 
state  a  preferred  creditor  in  proceedings  un- 
der chapter  76.  To  avoid  the  effect  of  this 
section,  appellant  refers  to  section  5908, 
found  in  this  same  chapter  76,  and  which 
provides:  "Upon  a  final  Judgment  in  any 
such  action  to  restrain  a  corporation,  or 
against  directors  or  stockholders,  the  court 
shall  cause  a  Just  and  fair  distribution  of 
the  property  of  such  corporation,  and  of  the 
proceeds  thereof,  to  be  made  among  Its  cred- 
itors." Here  are  two  sections  of  chapter 
76,  both  providing  for  the  final  distribution 
of  the  assets  of  corporations.  Appellant 
claims  that  section  5908  alone  applies  to  cor- 
porations having  banking  powers,  and  that 
section  5898  does  not  apply  to  those,  but  to 
other  corpcHntlons.  In  Klee  v.  Steele  Ca 
(Minn.)  62  N.  W.  399,  we  held  that  section 
5800  permitted  the  creditor  to  proceed  under 
this  chapter  to  appoint  a  receiver  of  a  mon- 
eyed or  insurance  corporation,  and  wind  it 
up,  without  having  first  obtained  judgment, 
and  without  the  issue  and  return  unsatis- 
fied of  execution,  but  that  this  section  does 
not  apply  to  other  corporations,  although 
the  first  section  of  the  chapter  (section  5889) 
provides  that  the  chapter  embraces  ail  cor^ 
poiatlons.  We  held  that  as  to  other  cor- 
porations the  creditor  must,  under  section 
5S9T,  first  obtain  judgment,  and  execution 
must  be  Issued  and  returned  unsatisfied,  be- 
fore he  can  maintain  the  action.  Appellant 
contends  that  in  the  same  manner  we  ought 
to  mabe  a  distinction  between  section  5898 
and  section  5908,  and  apply  the  latter  only 
to  moneyed  and  insurance  corporations  and 
the  former  only  to  other  corporations.  We 
cannot  agree  with  appellant.  We  cannot 
split  np  and  dissect  chapter  76  in  this  man- 
ner. We  held  as  we  did  in  that  case  be- 
cause section  5800  is,  by  its  express  terms, 
coniined  to  moneyed  and  Insurance  corpora- 
tions.   There  is  nothing  so  inconsistent  and 


irreconcilable  between  sections  5898  and 
6908  that  the  provisions  of  each  cannot,  as 
far  as  applicable,  be  applied  to  all  of  the  dif- 
ferent kinds  of  corporations  mentioned  in 
section  5888.  Then  it  is  clear  that  by  the 
plain  words  of  the  statute  the  state  is  a  pre- 
ferred creditor.  That  this  is  the  clear  policy 
of  the  legislation  of  this  state  appears  fur- 
ther from  sections  4234  and  4261.  There  is 
nothing  in  the  point  that  the  indebtedness 
in  question  is  due,  not  to  the  state,  but  to 
the  state  treasurer.  The  order  appealed 
from  is  afiirmed. 


GRIBBIiE   V.    lilVERMOEB. 
(Snpreme  Court  of  Minnesota.    May  13,  1896.) 
New  Trial— Practice— WiiVBR  op  Objections- 
Tax  Jgdoments  — Form  and  Vai,iditi  — 
collaterai.  attack. 

1.  Whether  a  motion  for  a  new  trial  on 
the  minutes  can,  jnder  section.  5399,  Gen.  St 
1894,  only  be  made  to  set  aside  the  verdict  of 
a  jury,  and  not  to  set  aside  the  decision  in  a 
trial  by  the  court  without  a  jury,  is  not  de- 
cided. But  when  the  plaintiff  made  such  a 
motion  to  set  aside  such  a  decision,  held,  in  any 
event,  the  defendant  waived  the  objection,  and 
also  the  objection  that  the  motion  was  made 
and  heard  at  a  subsequent  term,  by  appearing 
without  objection,  and  opposing  the  motion  on 
the  merits. 

2.  Each  page  of  the  tax  judgment  book 
was  printed  so  that  it  might  be  filled  in  and 
signed  as  a  complete  judgment  in  itself.  There 
were  no  blanks  in  the  printed  matter  at  the  top 
of  the  pages  above  the  columns  provided  for  de- 
scriptions, etc.,  but  ail  sndi  blanks  were  filled 
in  the  printing.  None  of  the  pages  were  signed 
by  the  clerk,  except  the  last  one.  Htld,  if  the 
proper  columns  and  the  proper  entries  there- 
in are  sufficiently  continuous,  ail  the  pages, 
from  the  first  to  the  last  one,  which  were  so 
signed  by  the  clerk,  constitute  but  one  judg- 
ment, and  the  same  is  valid  on  its  face.  But 
held,  from  the  statements  in  the  settled  case, 
there  is  sufficient  donbt  and  ambiguity  as  to 
whether  such  columns  and  the  entries  therein 
were  thus  sufficiently  continuous,  that  the 
doubt  and  ambiguity  should  be  resolved  in  fa- 
vor of  affirmance  of  the  order  granting  a  new 
trial. 

3.  Held  a  tax  judgment  cannot  be  im- 
peached collaterally  by  showing  that  entries 
made  therein  were  made  after  the  rendition 
of   the  judg'uent. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  Rosa  J.  Gribble  against  W.  O. 
Livermore.  There  was  a  judgment  for  de- 
fendant and  an  order  granting  a  new  trial, 
and  defendant  appeals.     Afiirmed. 

H.  V.  Rutherford  and  Smith,  Shedd,  Un- 
derwood &  Hall,  for  appellant.  Edwin  Grib- 
ble and  L.  S.  Cotton,  for  respondent. 

CANTY,  J.  The  plaintiff  brought  an  ac- 
tion under  the  statute  to  determine  adverse 
claims  to  a  certain  city  lot  in  St.  Patil,  al- 
leging that  she  was  then  the  owner  and  in 
possession  of  the  lot.  Defendant  answered 
in  July,  1895,  claiming  a  lien,  and  alleging 
that  a  real  estate  tax  judgment  for  the  sum 
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of  $94.93  bad  been  duly  entered  against  the 
lot  for  the  tax  of  1890,  and  the  lot  sold  at 
tax  sale  for  tbe  same,  and  bid  in  by  tbe  state 
on  the  2d  of  May.  1892,  for  $99.42;  that  a 
state  assignment  of  the  same  had  been  made 
by  the  state,  through  the  proper  officers,  to 
defendant;  that  no  redemption  had  been 
made;  that  notice  of  the  time  of  the  expira- 
tion of  redemption  had  been  duly  given;  and 
praying  that,  unless  plaintiffl  redeem,  he  be 
adjudged  to  be  the  owner  of  the  land.  ▲ 
supplemental  answer -was  afterwards  flled,  al- 
leging that  the  time  to  redeem  from  such  tax 
sale  had  in  the  meantime  expired,  and  that 
defendant  was  the  absolute  owner  of  the  lot. 
On  the  trial  before  the  court  without  a  Jury, 
all  of  the  facts  so  alleged  by  defendant  were 
found  to  be  true,  and  by  reason  thereof  he 
was  found  to  be  the  owner  of  the  lot,  and 
judgment  was  ordered  as  prayed  for  by  him. 
Thereupon  plaintiff  moved  for  a  new  trial, 
on  tbe  ground  that  the  decision  is  not  sus- 
tained by  the  evidence,  and  the  groimd  of  er- 
rors of  law  occurring  on  the  trial.  The  mo- 
tion was  granted,  and  defendant  appeals. 

1.  It  is  contended  by  appellant  that,  under 
our  statute,  the  trial  court  has  no  authority 
to  hear  a  motion  for  a  new  trial  made  on 
the  minutes  at  a  subsequent  term,  as  was 
done  in  this  case,  and  that  section  5399,  Gen. 
St.  1894,  allows  a  motion  for  a  new  trial  to 
be  made  on  tbe  minutes  to  set  aside  the  ver- 
dict of  a  jury,  but  not  the  decision  on  a  trial 
by  the  court.  In  answer  to  this  we  will  say 
that  neither  of  these  objections  appears  to 
have  been  taken  to  the  hearing  ot  the  motion 
for  a  new  trial  In  the  court  below.  On  the  con- 
trary, so  far  as  the  record  shows,  defendant 
appeared  Without  objection,  and  opposed  the 
motion  on  Its  merits.  It  must  be  held,  for 
this  reason,  that  he  waived  the  objections, 
and  cannot  now  for  the  first  time  raise  them. 
Whether  the  objections  would  be  well  taken 
if  made  in  the  court  below,  we  need  not  con- 
sider. 

2.  A  settled  case  has  since  been  made,  and 
appellant  contends  that  it  appears  from  the 
same  that  no  error  was  committed  on  the 
trial,  that  the  evidence  sustains  the  decision 
that  was  made,  and  will  sustain  no  other. 
The  only  point  made  by  respondent  against 
the  validity  of  the  tax  title  Is  as  to  the  valid- 
ity of  the  judgment.  Counsel  claims  that  In 
the  form  in  which  the  tax  judgment  book 
was  prepared  each  page  constitutes  a  sep- 
arate judgment.  The  page  on  which  the  en- 
tries as  to  the  lot  In  question  are  found  is 
Bot  signed  or  dated,  and  be  claims  that  the 
judgment  as  to  this  lot  is  void.  The  settled 
case  states:  "Said  judgment  la  a  bocric  coa- 
sistlng  of  549  double  pages.  Page  24  there- 
of is  as  follows:  [Then  follows  a  form  of 
a  tax  judgment  containing  tbe  entries  as  to 
the  lot  in  question,  found  in  7  of  the  9  col- 
umns in  the  form,  which  9  columns  are 
beaded  respectively  as  follows:  'Name  of 
Owner.'  'Subdivision  of  Section,  Lot,  or 
BlodK.'    'Sec.  or  Lot'    Township  or  Block.' 


■Range.'  "No.  of  Acres.'  'Amount  of  Tax- 
es and  Penalties.'  'Pees  and  Costs.'  To- 
tal Amount  of  Judgment'  Above  and  be- 
low these  9  columns  Is  printed  the  language 
prescribed  by  the  statute,  but  containing 
no  blanks  to  be  filled,  except  for  tbe  sig- 
nature of  the  clerk  and  the  date  of  the  judg- 
ment All  other  dates  are  printed.]  AH  of 
the  foregoing  is  in  print  except  the  name  of 
the  particular  owner,  the  name  of  the  par- 
ticular addition,  and  the  figures  indicating 
the  numbers  of  the  lots,  blocks,  and  amount 
of  taxes,  penalties,  costs,  and  amount  of 
Judgment  These  latter  are  filled  in  with  a 
pen,  and  the  page  Is  not  signed.  Bach 
double  page  from  1  to  24,  and  each  succeed- 
ing double  page  from  24  to  503,  is  precisely 
like  double  page  24  in  tbe  printed  matter 
thereon,  differing  from  It  only  in  the  names 
of  the  respective  owners  and  the  descrip- 
tions of  property,  and  amounts  of  taxes, 
costs,  and  judgment  filled  in  In  the  proper 
place  therefor,  such  entries  being  made  on 
the  left-hand  pages,  and  the  right-hand  pages 
opposite  such  entries  being  left  blank.  Page 
503  is  in  the  same  form,  has  sundry  names 
of  owners,  descriptions  of  property,  and 
amounts  of  Judgments,  taxes,  and  costs,  and. 
In  addition  thereto,  at  tbe  bottom  of  said 
page,  and  below  tbe  printed  matter,  the  fol- 
lowing: 'Signed  Mch.  21,  1892.  R.  T.  O'Con- 
nor, Clerk.'  (Seal  of  the  District  Court 
Ramsey  County,  Minnesota.)"  On  the  au- 
thority of  Bank  V.  White,  38  Minn.  473,  38 
N.  W.  361,  respondent  claims  that  said  page 
24  is  not  a  valid  judgment  and  forms  no 
part  of  any  valid  Judgment  If,  as  claimed 
by  appellant,  none  of  the  649  pages  of  the 
judgment  book  are  signed  or  dated  except 
the  last  one,  and  the  entries  in  the  prc^>er 
columns  are  sufficiently  continuous  through 
the  whole  549  pages,  then  the  whole  consti- 
tute but  one  judgment,  and  the  date  and  sig- 
nature on  the  last  page  relates  to  the  whole 
549  pages.  This  is  strictly  In  accord  with  the 
principles  laid  down  in  Bank  v.  White,  su- 
pra. But  It  does  not  sufficiently  appear 
from  the  record  that  this  Is  the  case.  If  tbe 
record  means  anything,  It  means  that  page 
24,  as  set  out,  as  aforesaid,  is  a  doable  page. 
containing  only  the  9  columns  above  speci- 
fied. It  Is  stated  that  "said  judgment  Is  a 
book  consisting  of  549  doable  pages.  Page 
24  thereof  Is  as  follows."  It  Is  further  stat- 
ed: "Eiach  double  page  from  1  to  24,  and 
each  succeeding  double  page  from  24  to  503. 
is  precisely  like  double  page  24  in  the  printed 
matter  thereon."  If  page  24  as  set  out  is  a 
double  page,  and  the  others  are  also.  It  is 
hard  to  see  how  the  right-hand  pages  of  all 
these  other  double  pages  can  be  left  blank,  aiid 
still  contain  the  proper  entries  In  the  proper 
columns,  unless  the  blank  pages  are  essen- 
tially different  In  form  from  page  24.  Prom 
the  descriptions  in  the  record,  page  24  may 
be  so  radically  different  from  tbe  other 
pages  as  to  show  that  it  never  was  Intended 
to  be  a  part  of  the  same  judgment  as   the 
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■ubeeqnent  pages.  If  there  Is  a  Bofflclent 
doubt  as  to  the  meaning  of  the  record,  that 
doabt  must  be  resolved  In  favor  of  afflrmanca 
We  are  of  the  opinion  that  this  ambignlty  In 
the  record  Is  sufBclent  to  justify  an  afflrm- 
aoce,  at  least,  of  an  order  granting  a  new 
trial 

3.  Plaintiff  offered  to  prove  that  the  date 
"Mcb.  21, 1882,"  at  the  end  of  the  tax  judg- 
ment, was  inserted  after  the  tax  sale  and 
after  the  commencement  of  this  action.  The 
offer  waa  refused,  and  plaintiff  excepted. 
This  is  not  error,  even  if  material;  as  to 
which  we  express  no  opinion.  If  the  judg- 
ment tias  been  materially  and  illegally  alter- 
ed, it  must  be  corrected  in  a  direct  proceed- 
ing, and  cannot  be  Impeached  collaterally,  as 
wag  here  attempted. 

The  order  granting  a  new  trial  is  affirmed. 


KELL8   T.    N0BTHWB8TBBN    LIVB>- 
8TOCK  INS.  CO. 
'Supreme  Court  of  Minnesota.    May  13,  1896.) 
Liti^Stock  Ixbukanob  —  Bbbach  or  Warrahtt 

or  OWHEBSHIP— NOTICB  OF    BlCKMSSS— NS- 
eoriABLE  IXSTSailBNTS— OWMBBSBIP. 

LThe  vendee  of  a  horse  purchased  on 
credit  for  $1,000  gave  his  notes  to  the  vendor 
for  that  sum,  secured  them  by  a  chattel  mort- 
gage on  the  horse,  and  insured  the  horse  in 
the  defendant  company  against  loss  by  death, 
ii  the  sum  of  f500;  loss,  if  any,  payable  to 
tiie  vendor  as  his  interest  might  appear.  The 
rontract  of  purcliase  contained  a  provision 
that,  if  the  horse  should  die  within  a  certain 
time  thereafter,  the  vendee  "is  to  talce  the 
insurance,  which  is  $500,  and  give  up  the 
notes."  Held,  this  provision  is  not  a  breach  of 
tiie  clause  in  the  pohcy  of  insurance  which  war- 
rant! tliat  the  vendee  "is  the  sole,  absolute,  and 
naconditionai  owner"  of  the  horse. 

2.  The  policy  provided  that  in  case  of 
tickneas  the  owner  shall,  in  every  case,  notify 
tlie  insurer  thereof,  at  its  home  office,  by  tele- 
gram, field,  this  did  not  require  the  owner 
immediately  to  notify  the  insurer  of  a  siclmess 
which  lasted  only  ten  minutes  or  less,  and  did 
not  recur  again  at  least  for  seven  weelcs. 

3.  Possession  by  the  payee  of  a  negotiable 
promissory  note  indorsed  specially  by  him  to  a 
third  party  is  prima  facie  evidence  that  such 
payee  is  the  owner  of  the  note. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Steama  coimty; 
L.  L.  Baxter,  Judge. 

Action  by  Lucas  Kells,  assignee  of  N.  P. 
Ouke,  insolvent,  against  the  Northwestern 
Ure-Stock  Instirance  Company,  on  a  policy 
of  insurance.  There  was  a  verdict  for  plain- 
tiff, and  from  an  order  denying  a  new  trial 
defendant  appeals.     Affirmed. 

Edward  B.  Graves,  for  appellant  G.  W. 
Stewart,  for  respondent 

CA.Vrr.  J.  On  February  26,  1893,  N.  P. 
ClarlLe  was  the  owner  of  a  stallion,  which  on 
that  day  he  sold  to  one  Franzilius  for  $1,000, 
for  which  Franzikus  gave  his  notes  secured 
i>y  a  chattel  mortgage  on  the  horse.  On 
llareh  14,  1803,  defendant  Insured  Franzikus 
for  one  year  against  loss  by  death  of  the 


horse  by  disease  or  accident  to  the  amoont 
of  $500;  loss,  if  any,  payable  to  Clarke  "as 
his  interest  may  appear  as  mortgagee."  On 
January  4,  1894,  during  the  time  covered  by 
the  policy,  the  horse  died.  This  action  was 
brought  by  Clarke  to  recover  on  the  p<riicy. 
He  subsequently  made  an  assignment  for 
the  benefit  of  his  creditors,  and  his  assignee, 
KeUs,  was  substituted  as  plaintiff,  and  re- 
covered a  verdict  of  $500  and  interest  From 
an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals. 

1.  The  bill  of  sale  ot  the  horse  from  Clarke 
to  Franzikus  contains  the  following  provi- 
sion: "If  the  said  horse  should  die  before  Ju- 
ly the  1st  1885,  the  said  N.  P.  Clarke  Is  to 
take  the  insurance,  which  is  $500,  and  give 
up  the  notes.  The  horse  Is  to  be  kept  In- 
sured in  N.  P.  Clarke's  favor  for  $600." 
It  is  urged  by  appellant  that  these  facts 
constitute  a  breach  of  the  warranty  in 
the  insurance  policy,  which  warrants  that 
Franzikus  is  "the  sole,  absolute,  and  un- 
conditional owner  of  the  live  stock  Insur- 
ed." We  do  not  see  that  the  above-quoted 
provision  in  the  blU  of  sale  caused  Fran- 
dkus  to  be  any  the  less  the  sole  and  absc^ute 
owner  of  the  horse  than  he  would  be  if  that 
provision  had  never  existed.  The  provision 
simply  gave  him  an  additional  indenmlty 
against  loss  in  case  of  the  death  of  the 
horse.  Neither  can  we  see  that  as  claimed 
by  appellant  this  provision  made  the  policy 
of  insurance  a  wagering  contract,  or  depriv- 
ed Franzikus  of  an  Insurable  interest 

2.  But  even  If  the  existence  of  the  provi- 
sion was  a  breach  of  this  or  some  other  con- 
dition ^n  the  policy,  there  is  evidence  that 
the  breach  was  waived,  as  the  evidence 
tends  to  prove  that  at  the  time  the  policy 
was  Issued,  defendant's  agent  Seaton,  had 
knowledge  of  this  provision  in  the  contract 
of  sale,  and  made  no  objection  to  it  See 
Anderson  v.  Assurance  Co.,  59  Minn.  195,  60 
N.  W.  1095,  and  63  N.  W.  241;  Brandup  v. 
Insurance  Co.,  27  Minn.  393,  7  N.  W.  735. 

3.  The  insurance  policy  contains  these  con- 
ditions: "Fourth.  That  the  said  insured  has 
agreed  and  is  required  to  use  all  due  dili- 
gence, precaution,  and  care  in  the  use,  and 
tor  the  safety,  health,  and  preservation,  of 
said  live  stodc,  and,  in  case  of  sickness  or 
accident  agrees  to  promptly  summon  to  his 
aid  the  best  veterinary  surgeon  to  be  had  in 
the  vicinity,  or,  if  none  can  be  had,  to  oth- 
erwise provide  the  best  available  care  and 
attention;  and  he  shall  In  every  case  at 
once  notify  this  company,  at  its  home  of- 
fice, in  Des  Moines,  Iowa,  by  telegram,  of 
the  fact  of  such  sickness  or  accident  other- 
wise this  pones'  shall  be  void."  The  horse 
was  more  or  less  sick  on  November  16,  1894, 
some  seven  wedcs  before  he  died.  Appel- 
lant was  not  notified  of  this  sickness,  and 
claims  that  the  failure  to  notify  It  avoided 
the  policy.  We  cannot  hold  that  a  failure  to 
notify  the  insurer  of  any  sickness,  however 
slight   and   temporary,    eepecially    when    it 
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xmsses  away  quickly  and  does  not  recnr 
again,  is  sufficient  to  aroid  the  policy.  Tb« 
evidence  as  to  bow  sick  the  horse  appeared  to 
be  on  that  occasion  is  confllctiog.  The  witness 
Franzlkus  testified  as  follows:  "My  boy  got 
up  in  the  morning,  went  out  to  the  stable,  like 
he  usually  does,  came  back,  and  said,  'Pa, 
Van  Guard  lo<dEB  like  being  sick.'  Then  I 
went  to  the  stables,  and  saw  the  horse  acted 
sick;  and  I  went  to  Dr.  Gooley,  and  got 
him  there  as  quidc  as  I  could.  When  he 
came  there,  I  guess  Mr.  Connelly  was  there, 
and  they  wanted  to  pull  the  horse  out  of  the 
stable;  and  they  led  the  horse  to  the  door, 
and  by  going  out  of  the  stable,  when  he 
stepped  over  there,— there  was  a  manure 
pile,— and  when  he  stepped  over  there  be 
kind  of  laid  down;  and  Dr.  Gooley  took  out 
his  knife  and  bled  the  horse  as,— and  as  soon 
as  be  bled  him  the  horse  got  right  up  again; 
and  I  took  him  Into  a  long  stable,  24  by  15, 
and  put  him  in  there,  and  covered  him  up 
nicely,  and  in  ten  minutes  I  tried  him  to  eat, 
and  he  did  eat.  Q.  Did  you  ever  notice  any- 
thing wrong  with  the  horse  after  that,  till 
he  died?  A.  No,  sir;  he  ate  regular,  and  I 
put  him  in  the  yard  like  the  other  horse,  as 
usual,  with  the  mare  and  coit  •  •  •  He 
trembled  a  little  when  he  was  sick,  but  aft- 
erwards nobody  saw  anything  about  it." 
The  witness  repeatedly  testified  that  the 
horse  was  sick  at  this  time  only  a  few  min- 
utes, or  not  l<«ger  than  10  minutes.  The 
trial  court  was  justified  in  finding  from  this 
evidence  that  the  sickness  was  very  slight, 
and  of  very  short  duration.  But  the  court 
lias  failed  to  find  on  the  question  at  all.  It 
Is  true  that  the  court  found  that  thb  horse 
"was  sick,  with  the  sickness  which  caused 
Its  death,  for  three  m  four  days  before  it 
died."  Appellant's  counsel  contends  that  by 
this  finding  "the  court  can  refer  to  nothing 
^se  but  the  sickness  in  November,  because 
there  is  no  testimony  as  to  any  other  sick- 
ness." We  cannot  so  hold.  It  is  true  that 
there  is  no  evidence  that  the  horse  was  at- 
tacked by  sickness  from  the  time  he  was 
sick  In  November  until  one  hour  before  be 
died,  but  we  cannot,  as  counsel  contends, 
vary  the  meaning  of  the  findings  by  a  refer- 
ence to  the  evidence.  Gounsel  does  not  pred- 
icate anything  on  the  failure  to  give  notice 
of  any  sickness  commencing  immediately  or 
shortly  before  the  death  of  the  horse.  He 
simply  insists  that  the  finding  refers  to  the 
November  sickness,  and  that  there  was  a 
failure  to  give  notice  of  the  November  sl<^- 
ness. 

There  Is  nothing  In  the  point  that  it  does 
not  appear  that  Franzlkus  was  the  owner  of 
the  horse  at  the  time  of  the  death,  or  that 
the  horse  died  in  this  state,  or  the  foint 
that  It  is  not  to  be  presumed  that  Clark  was 
the  owner  of  the  notes. 

4.  The  notes  were  produced  at  the  trial, 
and  offered  in  evidence  by  plaintiff,  and  at 
that  time  were  Indorsed  as  follows:  "Pay 
Clarke  &  McClure,  or  order.     [Signed]     N. 


P.  Claike."  AppelULnt  cites  Welch  v.  Llndo; 
7  Granch,  159,  to  the  effect  that  It  must  be 
presumed  that  Clark  &  McChire  are  still  the 
owners  of  the  notes.  In  answer,  we  will  say 
that  that  case  seems  to  have  been  overruled 
by  Dugan  v.  V.  B.,  3  Wheat.  182,  and  the 
weight  of  authority  holds  that  possession  by 
the  payee  of  a  note  indorsed  specially  by 
him  to  a  third  party  Is  prima  facie  evidence 
that  such  payee  is  the  owner  of  the  note. 
See  2  Daniel,  Neg.  Inst.  (4th  Ed.)  f  676,  and 
cases  cited.  This  disposes  of  all  the  ques- 
tions in  the  case  worOty  at  consideration, 
and  the  order  appealed  from  is  affirmed. 


FLANAGAN  et  al.  v.  BOBG. 
(Supreme  Court  of  Minnesota.     May  13,  1896.) 
Terms  op  Dibtkiot  Courts. 
Held,  the  judge  or  judges  of  the  district 
court  have  no  authority  under  our  statntes  to 
provide  by  a  standing  order  for  the  holding, 
jenr  after  year,  of  terms  of  court  for  the  trial 
of  is«ueB  of  fact    They  have  authority  to  ap- 
point special,  not  regular,  terms  for  that  pur- 
pose. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Chisago  county; 
F.  M.  Crosby,  Judge. 

Action  by  Sarah  Flanagan  and  Others 
against  Peter  Borg.  Judgment  for  plaintiff. 
From  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Rerersed. 

Savage  &  Purdy,  for  appellant  Charles  J. 
Berryhill,  tor  respondents. 

CANTX,  J.  The  statute  provides  sne  term 
of  the  district  court  in  each  year  in  Chisago 
county,  to  be  held  on  the  first  Wednesday 
in  October.  Gen  St  1894,  |  4912.  In  Jan- 
uary. 1883,  the  judges  of  the  court  made, 
signed,  and  filed  with  the  clerk  the  foUowing^ 
order:  "It  is  ordered  that  a  special  term  of 
said  court  for  the  trial  of  civil  and  criminal 
cases  and  Issues  of  law  be,  and  It  Is  hereby, 
appointed  to  be  held  In  and  for  said  county 
on  the  first  Tuesday  in  May  in  each  year  un- 
til otherwise  ordered."  A  copy  of  this  or- 
der was  posted  on  the  front  door  of  the 
courthouse  on  March  1, 1883,  and  was  publish- 
ed four  successive  weeks,  commendng  Febru- 
ary 23,  1883,  hi  a  newspaper  published  in  the 
county.  Under  this  order  a  term  of  the  court 
has  been  held  on  the  first  Tuesday  In  May 
every  year  since  for  the  transaction  of  all 
business,  including  trials  of  Issues  of  fact. 
The  regular  1894  October  term  was  adjoume<J 
to  the  first  Tuesday  in  May  following.  This 
action  w^s  after  that  adjournment  on  April 
25th,  noticed  for  trial  for  "the  term  of  said 
court"  to  be  held  on  Tuesday,  May  7,  1895. 
The  notice  was  served  by  plaintiffs'  attorney 
on  defendant's  attorney.  The  latter  prompt- 
ly returned  the  same,  and  on  the  call  of  the 
calendar  at  the  opening  of  the  court  on  that 
day  moved  to  strike  the  cause  from  the  cal- 
endar on  the  ground  "that  said  term  was  not 
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a  legally  appointed  tenn"  for  the  trial  of 
cases  "noticed  for  the  first  time  for  said 
t«nn."  The  motion  was  denied,  and  defend- 
ant excepted;  the  trial  proceeded;  plaintiff 
preralled;  and  from  an  cider  denying  his  mo- 
tion for  a  netr  trial,  defendant  appeals.  W« 
are  of  the  opinion  that  our  statutes  do  not 
authorise  the  Judges  of  the  district  court  to 
provide  by  a  standing  order  for  the  holding, 
year  after  year,  of  terms  of  court  for  the 
trial  of  regular  issues  of  fact.  Section  5388, 
Gen.  St.  18M,  in  our  opinion,  provides  only 
for  the  appointment  of  special  terms  for  the 
transaction  of  other  business  than  the  trial  of 
Bucb  issaes.  The  only  section  to  vrhich  \re 
hare  been  referred  that  authorized  the  judges 
to  appoint  other  terms  than  those  appointed 
by  the  legislature  for  the  trial  of  such  is- 
sues is  section  4850,  which,  It  seems  to  us,  re- 
qalres  a  nodce  to  be  posted  and  published,  as 
therein  prorlded,  before  each  term  so  ap- 
pointed to  be  held.  If  such  terms  can  be 
appointed  to  be  held  year  after  year  by  a 
standing  order  made,  filed,  published,  and 
posted  once  for  all,  then  it  was  wholly  super- 
flaouB  for  the  legislature  to  appoint  all  the 
general  terms  in  all  the  cotmties  of  this  state 
supposed  to  be  ordinarily  necessary  for  the 
transaction  of  business.  The  authority  giveSn 
by  the  statute  is  to  appoint  special,  not  regu- 
lar, terms.  Under  the  circumstances  we  do 
not  deem  it  necessary  to  consider  the  other 
qnestlona  raised  on  the  appeal.  The  order 
appealed  from  is  reversed. 


PIONEER  FUEL  CO.  et  al  t.  ST.  PETER 

STREET  IMP.  CO.  et  at  (two  cases). 
fSapreme  Court  of  Minnesota.    May  13,  1896.) 

AcnOSS  AOAIKST  COKPOIUTION— CCSSOLIDATIOH— 
PLBASIKeS— LlABIUTT  Of    BTOCKnoi.DER8. 

1.  Two  separate  and  Independent  actions 
were  brought  by  judgment  creditors  against  an 
inaolvent  corporation  and  some  of  its  stocl(hold- 
ers.  under  chapter  76,  Gen.  St  1804.  There- 
after the  court  made  an  order  consolidating  the 
two  actions  under  the  name  and  title  of  buth 
plaintiffB,  "against  the  defendants  named  there- 
in." Six  days  before  the  making  of  this  or- 
der, two  stockholders,  who  were  made  defend- 
ints  in  one  action,  but  not  in  the  other,  demur- 
red to  the  complaint  In  the  former  action,  which 
demurrer  was  brought  on  for  bearing  after  the 
order  of  consolidation.  Beld,  Buch  order  consol- 
idated both  complaints,  so  that  the  allegatjons 
eoni^ned  in  one  aided  the  other,  and  the  case 
(tood  as  if  the  eomplaint  demurred  to  had  been 
amended  after  the  demurrer  was  served,  and 
licfore  it  was  argued. 

2.  Harper  t.  Carroll  (Minn.)  64  N,  W.  145, 
distiofniisbed.  Status  of  a  creditor  other  than 
the  plaintiff,  coming  in  and  filing  his  claim  un- 
i1<>r  the  order  of  the  court,  and  what  he  may 
plead  without  leare  of  court,  considered.  He 
■nay  plead  additional  matters  by  filing  a  cross 
bill,  with  leave  of  court  Practice  in  such 
easier  considered. 

3.  A  defendant,  who  was  a  former  stock- 
holder, transferred  his  stock  before  any  time 
at  which  it  appears  that  any  indebtedness  had 
\>wa  incurred  by  the  corporation,  or  it  had  be- 
onme  insolrent;  but  it  is  alleged  in  the  com- 
plaint among  other  things,  that  the  transfer 
was  made   tor   the   purpose   of  avoiding   the 


stockholders'  habiUty,  was  not  bona  fide,  no 
consideration  was  paid  therefor,  and  that  he  is 
still  the  beneficial  owner  and  holder  of  the 
stock.  Beld,  on  demurrer,  that  the  complaint 
R-lleges  a  cause  of  action  against  him. 
(SylhibuE  by  the  Conrt) 

Appeals  from  district  court,  Ramsey  coim- 
ty;   William  Louis  Kelly,  Judge. 

Action  by  William  R.  Merriam  against  the 
St  Peter  Street  Improvement  Company  and 
others,  and  by  the  Pioneer  Fuel  Company 
against  the  St  Peter  Street  Improvement 
Company  and  others.  The  actions  were  eon- 
Bolldated.  Emerson  W.  Peet  and  A.  J.  McA. 
Stark  were  made  defendants  In  the  action  bj 
William  R.  H^riam.  After  the  consolida- 
tion, they  filed  demurrers,  and  from  an  order 
overruling  them  they  appeal  separately.  Af- 
firmed. 

Ambrose  Tighe,  for  appellants.  T.  R.  Pal- 
mer and  Davis,  Kellogg  &  Severance,  for  re- 
spondenta 

GANTT,  3.  This  action  is  the  consolidation 
of  two  separate  and  independent  actions,  each 
brought  under  chapter  76,  Gen.  St  1884,  for 
the  appointment  of  a  receiver  of  the  St  Peter 
Street  Improvement  Company,  a  corporation. 
The  plaintiff  Merriam  recovered  a  money 
Judgment  against  this  corporation  March  1, 
1894.  Execution  was  issued,  and  returned 
unsatisfied,  on  the  same  day;  and  thereafter, 
on  thnt  day  or  the  next  day,  he  commenced 
his  action  for  the  appointment  of  a  receiver. 
The  plaintiff  Pioneer  I<'^iel  Ck>mpany  obtained 
a  money  Judgment  against  the  same  corpora- 
tion January  30,  1894.  Execution  was  Issued, 
and  on  February  2l8t  was  returned  unsatis- 
fied, and  thereafter,  on  March  2,  1884,  the 
fuel  company  commenced  its  action  for  the 
appointment  of  a  receiver.  On  April  18, 1894, 
the  court  made  an  order  entitled  In  both  ac- 
tions, which  reads  as  follows:  "After  hear- 
ing counsel,  ordered  that  the  actions  above 
entitled  be,  and  they  are  hereby,  consolidat- 
ed; and  that  said  consolidated  action  be 
known  as  No.  54,513,  the  Pioneer  Fuel  Com- 
pany and  William  R.  Merriam,  plaintiffs, 
agaiust  the  defendants  named  therein."  The 
defendants  Peet  and  Stark  had  been  made 
parties  to  the  Merriam  stilt,  and .  the  com- 
pLilnt  therein  alleged  that  they  were  stock- 
holders, but  they  never  were  named  as  par- 
ties in  the  fuel  company  suit,  and  never  were 
made  parties  to  it  except  by  the  order  of  con- 
solidation. About  six  days  prior  to  the  mak- 
ing of  this  order,  they  each  served  separate 
demurrers  to  the  complaint  in  the  Merriam 
suit,  stating,  as  ground  of  demurrer,  that  the 
complaint  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action.  After  the  order 
of  consolidation,  the  demurrers  were  noticed 
for  argument;  and  on  April  15,  1895,  the 
court  made  Its  orders  overruling  both  demur, 
rers.  From  these  orders,  Peet  and  Stark  sep- 
arately appeal. 

1.  The  principal  question  here  to  be  consid- 
ered Is  whether  for  the  purpose  of  these  de- 
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mnrrera,  the  Merrlam  complaiat  most  be  tak- 
en alone,  or  whether  the  order  of  consolida- 
tion consolidiited  the  two  complaints,  so  that 
one  aids  the  other.  There  are  several  defects 
or  alleged  defects  in  the  Merrlam  complaint 
which  are  cured  by  the  other  complaint,  if, 
for  the  purposes  of  these  demurrers,  both 
complaints  can  be  considered  as  one.  We 
are  of  the  opinion  that  the  order  of  consolida- 
tion did  so  consolidate  both  complaints,  and 
that  the  demnrrers  stood  in  the  same  positiou 
as  if  the  complaint  at  which  they  were  di- 
rected had  been  amended  between  the  time 
the  demurrers  were  served  and  the  time  th^ 
were  argued.  Appellants  rely  on  the  case  of 
Harper  v.  Carroll  (Minn.)  64  N.  W.  145,  as 
pointing  to  the  opposite  conclusion.  We  do 
not  regard  that  case  as  an  authority  in  ap- 
pellants favor,  and.  In  order  to  distinguish  it, 
we  will  have  to  consider  to  some  extent  the 
practice  which  should  prevail  in  this  class  of 
cases,  as  to  which  there  seems  to  be  some 
confusion  and  difference  of  opinion.  The  snlt 
contemplated  by  chapter  76  is  a  suit  by  one 
creditor  on  behalf  of  himself  and  all  other 
creditors,  whether  it  Is  so  stated  in  the  com- 
plaint or  not.  The  notice  to  the  other  credit- 
ors "to  exhibit  their  claims  and  become  par- 
ties to  the  action,"  provided  for  by  section 
5811,  does  not  authorize  any  such  creditor  to 
do  anything  more  than  to  state  in  some  form 
that  be  becomes  a  party,  and  also  to  allele 
the  facts  showing  the  existence  of  his  claim. 
These  petitions  or  proofs  of  claim  are  sol 
generis;  and  it  is  not  necessary  for  the  de- 
fendant stockholders,  or  any  other  party  to 
the  action,  to  answer  or  reply  to  them,  but 
they  stand  denied  by  all  parties,  and  must  be 
proved  on  the  trial,  unless  expressly  admit- 
ted. Under  the  old  equity  practice,  when  a 
creditors'  snlt  was  brought  on  behalf  of  the 
plaintiff  and  all  other  creditors,  and  a  decree 
was  made  for  all  other  creditors  to  present 
their  claims,  the  creditor  who  came  in  under 
the  decree  and  filed  a  similar  proof  of  claim 
was  regarded  as  only  a  quasi  party.  1  Daniell, 
Ch.  Prac.  635;  Neve  v.  Weston,  8  Atk.  657. 
If  every  creditor  who  comes  into  such  a  suit 
as  the  one  at  bar  can,  as  a  matter  of  course, 
set  np  any  and  every  allegation  he  sees  fit, 
and  require  all  the  other  parties  to  answer  or 
reply  to  it,  the  record  would  often  become  a 
vast  pile  of  lumber.  No  such  practice  can  be 
tolerated.  If  any  such  creditor  desires,  besides 
the  allowance  of  his  claim,  to  demand  other  re- 
lief which  cannot  be  bad  under  the  allega- 
tions of  the  plaintlB's  complaint,  he  should 
apply  to  the  court  for  leave  to  Insert  the  ad- 
ditional allegations  in  his  petition  or  proof 
of  claim.  Ip  other  words,  he  should  apply  for 
leave  to  file  a  cross  bill,  which  the  general 
order  for  creditors  to  exhibit  their  claims  and 
becomes  parties  does  not  permit  him  to  do. 
It  was  at  one  time  doubted  whether  a  cross 
bill  would  lie  in  those  code  states  where  the 
code  made  no  express  provisions  for  it,  but 
it  has  since  been  properly  held  that  it  will. 
See  Bliss,  Code  Pi.  |  390;   Pom.  Code  Rem. 


(3d  Ed.)  H  806,  806.  The  order  should  pro- 
Tide  for  tbe  service  of  the  cross  bill  on  all 
the  parties  against  whom  It  is  directed,  and 
they  should  answer  it  This  is  in  analogy  to 
the  equity  practice  in  such  cases  which  re- 
quired process  to  be  Issued  to  the  parties 
against  whom  the  cross  bill  was  directed. 
See  Tucker  y.  Insurance  Co.,  63  Mo.  595; 
Fletcher  v.  Holmes,  25  Ind.  465;  Bliss,  Code 
PI.  (3d  Ed.)  g  390.  It  foUows  from  these 
principles  ot  practice  that  the  plaintilTs  com- 
plaint must  stand  alone,  and  the  stockholders 
and  other  defendants  are  not  required  to  an- 
swer anything  else  unless  the  court  otherwise 
orders.  But  In  Harper  v.  Carroll,  supra,  the 
plaintiff,  for  the  purpose  of  defeating  a  de- 
mnrrer  to  the  complaint,  attempted  to  take, 
in  aid  of  that  complaint,  the  petition  or  claim 
filed  by  another  creditor.  If  he  could  do  this, 
he  could  compel  the  defendant,  not  only  to 
answer  hie  complaint,  but  also  to  answer  at 
the  same  time  every  creditor's  petition  or 
claim  on  file.  The  mere  questions  of  prac- 
tice here  considered  were  evldoitly  not  in  the 
minds  of  the  court  whoi  giving  the  opinion 
in  Arthur  v.  Willius,  44  Minn.  413,  46  N.  W. 
851.  Let  OS  now  return  to  the  case  at  bar. 
Neither  the  complaint  of  Merrlam  nor  the 
complaint  of  the  fuel  company  can  be  regard- 
ed as  either  a  cross  bill  or  the  petition  or 
dalm  of  a  creditor  other  than  the  plaintiff, 
but,  under  the  order  of  consolidation,  both 
complaints  together  must  be  taken  as  the 
joint  complaint  of  two  original  joint  plaintiffs. 
This  disposes  of  all  the  questions  in  the  case 
but  one. 

2.  It  does  not  appear  from  the  fuel  com- 
pany's complaint  when  the  Indebtedness  to 
that  company  was  Incurred.  In  the  Merrlam 
complaint  It  is  alleged  that  the  first  of  tbe 
indebtedness  from  the  Improvement  company 
to  him  was  incurred  May  21,  1892.  Neither 
complaint  alleges  any  earlier  indebtedness  to 
any  creditor.  The  Merrlam  complaint  also 
alleges  that  Peet  prior  to  this  time,  to  wit, 
on  August  21, 1891,  transferred  all  of  his  stock 
to  ataik,  and  that  on  June  6,  1893,  Stark 
transferred  all  of  his  stock  to  the  defendant 
Tomklns.  The  Merrlam  complaint  further 
alleges  "that  both  of  said  transfers  were 
made  for  tbe  purpose  of  avoiding  the  stock- 
holders' liability  herein;  were  not  bona  fide: 
that  no  consideration  was  paid  therefor;  and 
that  said  Peet  is  still  the  ben^cial  owner  and 
holder  of  said  stock,  and  liable  thereon."  We 
are  of  the  opinion  that  a  cause  of  action  is 
sufficiently  alleged  against  both  Peet  and 
Stark. 

This  disposes  of  the  case,  and  the  orders  ap- 
pealed from  are  affirmed. 


HULL  T.  MINNEAPOLIS  ST.  RT.  CO. 

(Supreme  Court  of  Minnesota.    May  14,  1896.) 

New  Trial —  Si'rprisb  —  Miscondoct  of  Jcrob, 

1.  It   it   well    settled   that   new   trials   on 

the  ground  of  BDrpriae  occorring  at  the  trial 
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which  ordinary  -pmdence  could  not  have  Koard- 
td  aKainst  should  be  granted  with  great  cau- 
tion, and  that  granting  or  refusing  motions 
founded  on  this  ground  rests  on  the  sound  dis- 
cretion of  the  trial  court  Held,  under  all  the 
circumstances  of  the  case  at  bar,  that  in 
denying  a  motion  based  on  this  ground  there 
was  no  abuse  of  this  discretion  in  the  court 
below. 

2.  Held,  fortfaer,  that  do  reason  exists  for 
disturbing  the  action  of  the  trial  court  when 
it  passed  upon  conflicting  affidarits  relating 
to  alleged  misconduct  of  a  juror  pending  the 
UiaL 
(Syllaboa  by  the  Ck>nrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judge. 

Action  by  Lydla  M.  Hull  against  the  Min- 
neapolis Street-Railway  Oompany.  Verdict 
for  defendant  From  an  order  refusing  a 
new  trial,  plalntUC  appeals.   Affirmed. 

Smith,  PuUlam  &  Smith  and  F.  D.  Lar- 
rabee,  tor  appellant  Koon,  Wbelan  &  Ben- 
nett, for  respondeat 

COLLINS,  J.  In  the  court  below  plain- 
tlfTs  conns^  moved  for  a  new  trial  upon 
nearly  all  of  the  statutory  grounds,  but  on 
argrument  here  abandoned  all  but  two;  one 
i  of  these  being  surprise  which  ordinary  pru- 
I  dence  could  not  liaye  guarded  against,  and 
I  the  oither  misconduct  of  a  Juror  during  the 
trial.  In  disposing  of  the  one  first  mention- 
ed we  shall  not  undertake,  for  it  is  unnec- 
essary, to  formulate  a  rule  for  the  gorem- 
ment  of  trial  courts  where  surprise  is  urged 
as  a  ground  for  a  new  trial,  nor  stiaU  we 
express  any  opinion  In  respect  to  the  rules 
wtiicb  hare  been  laid  down  by  the  courts 
as  to  wtiat  constitutes  legal  snrinlse  within 
the  meaning  of  the  statute.  A  number  of 
rules  may  be  found  stated  in  Hayne,  New 
Trials,  i  M;  Baylies,  New  Trials,  632;  3 
Grab.  &  W.  New  Trials,  895-068;  16  Am. 
&  Eng.  Enc.  Law,  546,  and  cases  cited.  Un- 
questionably it  Is  well  settled  that  new  trials 
on  the  ground  of  surprise  should  be  granted 
with  great  caution,  and  granting  or  refusing 
motions  founded  on  this  ground  rests  in 
the  sound  discretion  of  the  trial  court,  and 
an  appellate  court  will  not  disturb  Its  ac- 
tion except  for  a  dear  abuse  of  such  discre- 
tion. 16  Am.  &  Eng.  Enc.  Law,  516;  Hayne, 
New  Trials.  {  86,  and  cases  dted.  This  last 
remark  Is  particularly  true  when  the  court 
belo^  has  passed  upon  the  merits  of  con- 
flicting affidavits,  as  it  has  In  this  case. 
This  was  a  personal  injury  acticm,  in  which 
there  has  been  flTC  trials.  At  three  of  these  there 
were  disagreements  of  the  Juries.  Once 
plalntifr  had  a  verdict,  which  was  set  aside 
by  the  court,  and  at  the  last  trial  the  rer^ 
diet  was  for  defendant  We  hare  examined 
the  evidence  inroduced  upon  the  last  trial, 
and,  putting  entirely  aside  that  given  by  the 
witness  Bridcson,  alleged  by  counsel  to  have 
surprised  them,  do  not  hesitate  In  saying 
that  it  was  strongly  in  defendant's  favor, 
although  it  might  have  sustained  a  verdict 
for  platntifl.    So,  npon  the  record,  we  are 


unable  to  see  that  there  is  any  reasonable 
probability  that  the  result  would  be  affected 
if  a  new  trial  should  be  granted  and  Erick- 
BOn's  testimony  wholly  contradicted,  im- 
peached, or  excluded.  Under  all  of  the  dp- 
cumstances,  considering  the  fact  that  three 
juries  have  disagreed;  that  plaintiff,  with 
five  trials,  has  had  a  verdict  but  once;  that 
the  last  verdict  was  in  defendant's  favor; 
that,  excluding  all  consideration  of  Erick- 
son's  testimony,  the  preponderance  of  evi- 
dence was  In  defendant's  favor, — it  can  hard- 
ly be  said  that  the  court  below  abused  its 
discretion  when  refusing  a  new  trial,  al- 
though it  be  admitted  that  the  appearance 
of  a  person  for  the  first  time  at  the  fifth 
trial,  who  claimed  that  he  saw  the  occur- 
rence, was  wh<^y  unexpected  by  plaintiff's 
counsel.  We  do  not  hesitate  to  say  that, 
taking  all  of  the  circumstances  Into  consid- 
eration, there  was  no  abuse  of  discretion  on 
the  part  of  the  court  below.  By  the  moving 
affidavit  of  Stone,  who  was  one  of  plalntlfTs 
witnesses,  and  the  opposing  affidavit  of  the 
Juror  Severance,  accused  of  misconduct,  a 
question  of  fact  was  raised,  to  be  deter- 
mined by  the  court  below.  As  the  court 
denied  plaintlfrs  motion  for  a  new  trial  as 
a  whole,  we  are  safe  in  assuming  that  it 
passed  on  the  Issue  of  fact  presented  by  the 
contradictory  affidavits,  and  decided  that 
Issue  in  defendant's  favor.  There  is  no  rea- 
son why  the  finding  should  be  reversed. 
Judgment  affirmed. 


SECURITY  TRUST  CO.  v.  VON  HBTDBR- 

STAEDT. 
(Supreme  Court  of  Minnesota.    May  14,  1896.) 

MUKICIPAL    ImPKOVEMEN'TS  —  COLLKCTION    OF    AS- 
SISSHBNTS — SlLB — VALIDITY. 

1.  Held,  that  in  proceedings  to  enforce  col- 
lection of  special  assessments  for  local  im- 
provements made  in  the  city  of  St.  Paul  upon 
certain  lots  under  the  provisions  of  Sp.  Laws 
1887.  c.  7,  subc.  7,  tit.  1,  S§  36-46,  inclusive, 
the  form  prescribed  in  section  40  for  the  order 
or  judgment  on  default  was  substantinlly  ad- 
hered to,  and  was  sulhcient;  and,  further,  that 
the  lots  in  question  were  sufficiently  descril>ed 
and  identified  in  said  order  or  judgment 

2.  The  city  treasurer,  making  a  sale  of 
property  in  such  proceedings,  has  no  authority 
to  sell  any  lot  or  parcel  to  any  individual  for 
a  sum  less  than  the  total  amount  of  the  judg- 
ment as  the  same  appears  in  the  "process" 
placed  in  his  hands  under  the  provisions  of  sec- 
tion 41.  A  purchaser  at  such  a  sale,  who 
bids  in  property  at  a  sum  less  than  the  amount 
of  the  judgment  as  shown  by  the  process,  and 
receives  certificates  of  sale,  which  show  on 
their  face  that  the  sale  was  for  less  than  such 
amount,  acquires  no  right  or  interest  in  the 
property  as  against  the  true  owner;  and  in  an 
action  brought  by  the  latter  to  determine  an 
adverse  claim  such  certificates  must  be  treat- 
ed as  nullities. 

(Syllabus  by  the  Court) 

Appeal  from  dlstrid  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  the  Security  Trust  Company,  as 

lecdver,  against  Francis  Von  Heyderstaedt 
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From  an  order  granting  defendant  a  new 
trial,  plalntur  appeals.    Reversed. 

John  W.  Lane  and  Henry  B.  Wenaell  (W. 
H.  Lightner,  of  counsel),  for  a^ellant  E.  J. 
Darragh  and  H.  W.  PhlUips,  for  respondent 

COIililNS,  J.  This  vras  the  ordinary  stat- 
utory action,  brought  to  determine  an  adverse 
claim  made  by  defendant  to  a  large  number 
of  lots  In  the  city  of  St  Paul.  At  the  trial 
It  Tvas  admitted  that  plaintiff,  as  receiver, 
had  title  to  the  property,  subject  to  such 
rights  and  Interests  as  defendant  had  acquired 
by  virtue  of  certain  certificates  of  sale  issued 
to  him  by  the  dty  treasurer  In  proceedings 
under  the  city  charter,  had  to  enforce  collec- 
tion of  special  assessments  made  upon  these 
lots  for  local  Improvements,  known  as  the 
Langford  Park  assessments,  judgments,  and 
sales.  The  court  below  found  that  defendant 
had  acquired  no  right  oi  Interest  in  said  real 
estate  by  virtue  of  these  certificates,  and 
idalntifl  appeals  from  an  order  granting  de- 
fendant's motion  for  a  new  trial. 

1.  The  charter  provisions  relative  to  }ndg- 
ments  against  and  sales  of  real  estate  when 
assessments  have  been  made  for  local  Im- 
provements, in  force  at  the  time  In  question, 
are  found  in  Sp.  Laws  1887,  c.  7,  subc.  7,  tit  1, 
H  38-46,  Inclusive.  These  assessments  were  for 
benefits  only,  and  Judgments  were  rendered 
on  default  It  is  urged  that  because  of  cer- 
tain omissions  In  the  order  of  the  court  (sec- 
tion 40),  which  order  constitutes  the  only 
Judgment  required  by  law,  and  the  only  one, 
in  fact  entered,  the  same  is  void,  and  a 
copy  was  Insnfflcient  process  upon  which  to 
make  a  sale.  The  form  prescribed  In  section 
40  was  not  followed,  but  we  find  upon  ex- 
amination that  the  effective  language  used  is: 
"Therefore  It  Is  considered  by  the  court  that 
Judgment  be,  and  Is  hereby,  entered  against 
said  lots  and  parcels  of  land  in  favor  of  the 
city  of  St  Paul  for  the  sums  annexed  to  each 
lot  or  parcel  of  land  due  severally  thereon 
and  set  opposite  the  same,  to  wit"  Then 
follows  a  separate  description  of  each  lot 
with  the  amount  of  the  assessment  against 
It  the  amount  of  interest  the  amount  of  cost 
and  the  total  amount  of  the  Judgment  It 
also  appears  that  the  word  "Interest"  In  that 
part  of  the  Judgment  which  directs  a  sale  was 
omitted.  Although  the  precise  words  found 
in  the  form  are  not  all  osed  In  this  judgment 
and  some  are  inserted  which  are  not  In  the 
form,  it  substantially  adheres  to  it,  and  this 
Is  enough,  for  In  section  40  It  Is  provided  that 
the  order  (judgment)  "shall  be  substantially 
In  the  following  form." 

2.  It  Is  contended  that  the  several  parcels 
of  land  were  not  sufficiently  described  or  iden- 
tified In  the  Judgment  That  it  appears  that 
these  parcels  are  In  the  city  of  St  Paul  stands 
nnqoestioned,  but  the  claim  Is  that  It  does 
not  appear  with  certainty  in  what  subdivision 
they  are  situated.  I'nder  the  heading  "Addi- 
tion"   are    the   words    "St    Anthony    Park 


North,"  and  then,  to  the  right  In  another 
column,  and  under  the  words  "liOt"  and 
"Block"  are  figures,  which  unmistakably  in- 
dicate the  lots  and  blocks  against  which  the 
proceedings  are  had.  We  think  it  jilalB  that 
these  designated  lots  and  blocks  are  in  an  ad- 
dition known  as  "St  Anthony  Park  North," 
and  that  a  man.  of  ordinary  intelligence  would 
naturally  and  necessarily  so  understand  it. 

3.  Finally,  it  Is  argued  that  the  sales  to 
defendant  were  unauthorized  and  void  be- 
cause made  in  each  Instance  f»r  an  amount 
less  than  the  sum  due;  in  fact  for  tlie  amount 
of  the  assessment  only.  The  statutory  pro- 
visions as  to  the  amount  for  which  sales  are 
to  be  made  ate  in.  sections  44  and  45  of  chap- 
ter 7,  supra.  In  section  44  It  is  provided  that 
on  each  description  the  judgment  interest 
thereon  to  the  day  of  sale,  and  costs  "shiiU 
oonstitnte  the  total  amoimt  for  which  the 
property  shall  be  sold,"  while  hi  section  45- 
it  is  enacted  that  the  purchaser  of  any  lot 
"shall  forthwith  pay  •  •  •  the  amount  of 
the  judgment  due  thereon,  and  on  failure  so- 
to  do  the  real  property  shall  be  again  offered 
for  sale  In  the  same  manner  as  if  no  such  sale 
had  been  made,  and  in  no  case  shall  the  sale 
be  dosed  until  payment  shall  have  been 
made,"  and  if  no  bid  if  oiade  tiie  lot  or  parceF 
of  land  shall  be  struck  off  to  the  dty,  and 
It  shall  receive  the  sale  certificate.  By  sec- 
tion 66,  the  city,  in  case  the  sale  has  beei> 
made  to  It  Is  aothoriied  to  sell  the  property 
for  the  amount  due  on  the  assessment,  with 
"interest  penalty,  and  costs,"  with  a  pro- 
yiso  In  case  a  lot  sold  to  the  dty  Is  again 
sold  for  like  assessments.  We  think  that 
these  provisions  show  Ceyond  any  question 
that  the  treasurer  has  no  authority  to  sell  to 
an  individual  for  any  amount  less  than  the 
total  doe  on  the  day  of  sale,  which  Is  the 
Judgment  Interest  and  costs;  and.  If  this 
total  amount  is  not  bid,  then  his  duty  Is  to 
strike  the  property  off  as  sold  to  the  city. 
His  authority  to  sell  Is  statutory  and  limited. 
It  Is  elementary  that  public  officers  whose 
authority  is  wholly  statutory  must  exercise 
that  authority  in  conformity  with  the  statute. 
Hall  V.  County  of  Ramsey,  30  Minn.  08,  14 
N.  W.  263.  The  treasurer  was  invested  with 
the  power  to  sell  In  the  way  and  for  the- 
amount  so  plainly  prescribed  In  the  statute. 
He  could  not  assume  the  exercise  of  a  power 
which  was  not  conferred  upon  him,  and  sell 
for  less  than  the  amount  due.  If  he  could' 
sell  for  the  amount  of  the  assessment,  disre- 
garding and  Ignoring  an  additional  amount 
included  in  the  judgment  he  could  with  equal' 
propriety  sell  for  any  less  sum  which  might 
be  offered.  This  was  a  sale  made  under  a 
statute  by  an  officer  spedally  empowered  to- 
sell,  for  not  less  than  a  prescribed  amount 
and  the  sale  was  made,  and  the  certificates 
Issued  to  the  purchaser  showed  upon  tbeir 
face  that  the  latter  as  well  as  the  treasurer 
had  disregarded  the  statutory  provisions.  A 
purchaser  under  such  drcumstancea  could  ac- 
quire no  right  or  mterest  as  against  the  owner 

Digitized  by  VjOOQlC 


llinn.) 


OHIO  IRON  CO.  t>.  AUBUBN  IKON  CO. 


221 


«f  tbe  property,  for  he  was  bound  to  know 
and  to  obeerye  tbe  requirements  of  the  law. 
Tbe  certiflcatea  wtre  nuUlties,  and  consti- 
tuted no  defense  in  an  action  to  determine 
an  adveme  claim.  Tbe  case  of  Hennessy  v. 
aty  of  St  Paul,  M  Minn.  219,  55  N.  W.  1123, 
lias  tieen  cited  at,  controUlBg  on  this  point. 
From  an  examination  oi  appellant's  brief  in 
that  case  tt  appears  that  the  point  was  there- 
in discussed  la  support  of  an  assignment  that 
the  trial  conrt  erred  when  receiving  the  cer- 
tificate iB  eTldence.  But  counsel's  objections 
to  tbe  reception  of  the  certificate  on  the  trial 
were  specific,  and  did  not  include  an  objec- 
tion that  the  property  was  sold  for  less  than 
tbe  amount  of  the  Judgnent  This  was  suf- 
ficient reason  for  an  omission  to  discuss  the 
point  la  the  opinion.  Again,  In  that  case  the 
property  was  "strock  oft"  to  the  city  for  want 
of  bidders.  Tills  mlpht  present  a  different 
question  from  the  one  herein  considered.  Our 
ocmclDslons  are  Uiat  as  to  the  sufficiency  of 
tbe  form  of  the  judgment  and  the  identifica- 
tion of  the  propertj  tliere  were  no  defects, 
bat  that  the  sales  for  sums  less  than  the 
amounts  due  were  nnautbotlzed,  and  the  pur- 
cbaser  obtained  no  rights  or  Interest  in  the 
prajjerty  by  Tirtue  of  the  certificates.  Plain- 
tiff, as  against  such  purchaser,  was  entitled 
to  Judgment  quieting  its  title.  In  conclusion 
it  Is  proper  to  say  tliat,  as  we  are  Informed  by 
counsel,  the  point  on  which  we  reyerse  the 
order  was  not  made  before  the  trial  court  nor 
considered  by  it  Order  reversed,  and,  on  the 
came  being  remanded,  Judgment  in  plaintiff's 
favor  will  be  entered  to  the  extent  herein  in- 
dicated. 


OHIO  IRON  CO.   V.  ATTBURN  IRON  CO. 

(Supreme  Court  of  Minnesota.    May  14,  1S96.) 

TBAKsm  o*  Lrask — Right  of  Rb-Extkt— 

RSSCRVATION  or  RSNT. 

1.  Whenever  a  lessee  transfers  and  as- 
fligns  the  whole  term  for  which  he  has  leased 
premises,  reserving  no  reversionary  interest 
whatsoever  to  iiimself,  the  right  of  re-entry 
for  a  breach  of  a  condition  subsequent  is  not 
reserved  or  retained.  The  right  o(  re-entry 
cannot  exist  as  an  independent  condition,  but 
only  as  an  incident  to  an  estate  or  interest 
for  the  protection  of  which  it  is  reserved. 

2.  "The  right  of  rt-entry  is  not  an  estate  or 
interest  in  land,  nor  does  it  imply  the  reserva- 
tion of  a  reversion.  And,  when  enforced,  the 
irrantor  is  in  through  the  breach  of  the  con- 
dition, and  not  by  reverter. 

8.  Coi>ceding  that  St  32  Hen.  VIII.  c.  34, 
is  part  of  the  conmon  law  of  this  country,  it 
has  uo  application  in  a  case  where  there  is 
simply  a  reservation  of  rent  out  of  an  estate 
for  years,   without  reversion. 

4.  The  right  of  re-entry  for  a  breach  of  a 
condition  subsequent  is  not  assignable  before 
tbe  breadL 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  the  Ohio  Iron  Company  against 
tbe  AniTiim  Iron  Ck>mpany.  Judgment  for 
plaiBtiff.  and  from  tbe  Jndgmeait,  and  an 


order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Draper,  Davis  &  HolUster,  for  appellant. 
CSash.  Williams  &  Chester,  for  respondent. 

COLLINS,  J.  This  action  was  In  eject- 
ment, the  right  of  possession  of  a  40-acre 
tract  of  land  under  certain  mining  leases  be- 
ing Involved.  On  the  findings.  Judgment 
was  ordered  in  plalntlfTs  favor,  and  the  ap- 
peal Is  from  an  order  denying  a  new  trial. 
Tbe  material  facts  are  as  follows:  Febru- 
ary 15,  1892,  the  C.  N.  Nelson  Lumber  Com- 
pany was,  and  still  remains,  the  owner  In 
fee  of  a  large  quantity  of  land.  Including 
the  40  in  dispute.  On  that  day  it  executed 
to  A  E.  Humphreys  a  mining  lease  of  these 
lands  for  a  term  of  99  years  from  March 
Ist  A  royalty  upon  each  ton  of  ore  mined, 
and  the  minimum  annual  output  of  ore,  was 
agreed  i^on.  The  lease  provided  that  the 
lessee  might  assign  it,  or  contract  with  oth- 
er parties  to  work  tbe  mines.  He  was  also 
to  pay  all  taxes  and  assessments.  All  terms, 
conditions,  and  covenants  contained  in  the 
lease  were  to  run  with  tbe  land,  and  to  be 
operative  and  binding  upon  all  assigns,  sub- 
lessees, and  grantees  under  the  tenant  Tbe 
lease  contained  the  usual  conditions  as  to 
forfeiting  and  right  of  re-entry  in  case  of 
default  in  any  of  Its  terms  or  conditions. 
May  10,  1892,  Humphreys  executed  a  lease 
of  part  of  these  lands,  Including  this  40,  to 
the  Wyoming  Iron  Company,  containing  tbe 
terms,  conditions,  and  covenants  found  in 
the  lease  first  mentioned.  He  thus  trans- 
ferred his  wbole  term,  and,  although  de- 
nominated a  "sublease,"  It  was,  In  legal  ef- 
fect, an  assignment  August  22,  1892,  the 
Wyoming  Company  leased  this  40  acres  to 
John  T.  Jones  for  a  30-years  term,  with  a 
fixed  royalty  per  ton,  and  a  prescribed  mini- 
mum output  per  annum.  This  was  a  true 
sublease,  for  there  was  left  a  reversion  in 
the  company,  its  own  term  being  99  years. 
This  lease  contained  the  terms,  conditions, 
and  covenants  found  in  the  Nelson  lease 
to  Humphreys.  March  18,  1893.  the  Wyo- 
ming Company  assigned  to  plaintiff  all  of  its 
reserved  or  remaining  Interest  in  this  40, 
and  also  its  Interest  in  the  Jones  lease,  plain- 
tiff agreeing  to  perform  all  of  the  obliga- 
tions theretofore  Imposed  upon  said  com- 
pany; and,  later,  plaintiff  became  the  equi- 
table owner  of  the  Jones  lease.  Through  In- 
advertence and  oversight,  it  did  not  obtain 
a  formal  assignment  from  Jones  until  after 
this  action  was  brought,  and  the  facts  were 
then  made  to  appear  in  an  amended  com- 
plaint November  27,  1893,  the  Wyoming 
Company  transferred  to  the  Chicago  &  Min- 
nesota Ore  Company  all  of  its  right,  title, 
and  interest  in  and  to  a  number  of  mining 
leases  held  and  owned  by  it,  and  Included  In 
terms  In  this  transfer  was  the  Jones  lease 
of  August  22, 1892.  By  the  same  Instrument 
all  of  tbe  right,  title,  and  Interest  In  and  to 
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the  lands  covered  by  the  yarioaa  leases  was 
also  conveyed  to  the  Chicago  Company.  But 
It  was  recited  that  on  March  18, 1893,— some 
six  months  previously,— the  Wyoming  Com- 
pany had  transferred  and  assigned  all  of  its 
remaining  Interest  In  the  40  acres  covered  by 
the  Jones  lease  to  this  plaintiff.  After  as- 
signing and  transferring  the  Jones  lease  and 
all  of  Its  remaining  title  in  the  40,  as  it  had 
done,  there  v^as  nothing  left  for  the  Wyo- 
ming Company  to  convey  to  the  Chicago  Com- 
pany, and  nothing  was  acquired  by  the  lat- 
ter relating  to  either  the  lease,  or  the  land 
described  in  It,  through  the  instrument  dat- 
ed November  27,  1893.  On  the  same  day 
Humphreys  assigned  to  the  Chicago  Com- 
pany a  number  of  mining  leases,  and  among 
them  the  lease  to  the  Wyoming  Company  of 
date  May  10,  1892,  and  all  of  his  right,  title, 
and  interest  in  and  to  the  lands  therein  de- 
scribed, including  the  right  to  declare  a  for- 
feiture or  forfeitures  for  noncompliance 
with  the  terms  of  any  or  all  of  said  leases 
and  all  other  Interests,  In  whatever  manner 
acquired.  Subsequently,  April  2,  1894,  the 
Chicago  Company  transferred  and  assigned 
all  of  Its  rights  obtained  through  the  two  In- 
struments last  mentioned  to  this  defendant. 
The  Chicago  Company,  claiming  a  breach  of 
the  conditions  in  the  Jones  lease  respecting 
the  payments  of  taxes  and  royalty,  bad  giv- 
en notice  to  plaintiff  of  Its  claim  of  right  to 
re-enter  upcm  the  land,  and  to  declare  a  for- 
feiture of  the  lease.  September  29,  1894,  de- 
fendant entered  into  possession,  claiming 
the  right  to  do  so,  as  the  assignee  of  the 
Chicago  Company,  because  of  plalntlfTs  fail- 
ure to  pay  taxes  and  royalty,  and  by  virtue 
of  the  notice  of  default 

From  this  statement  it  will  be  seen  that, 
through  several  conveyances,  plaintiff  has 
succeeded  to  the  leasehold  Interest  held  by 
Jones  in  this  40,  and  to  the  interest  of  the 
lessor,  the  Wyoming  Company,  in  the  lease, 
and  also  to  the  Interest  reserved  by  the  lat- 
ter when  it  made  the  sublease  to  Jones.  All 
of  these  various  and  different  Interests  have 
met  in  the  plaintiff,  and  the  practical  re- 
sult Is  as  if  the  Jones  sublease  had  been  for 
the  full  term  of  99  years.  Instead  of  for  a 
shorter  period,— in  legal  effect,  an  assign- 
ment,— and  had  then  been  assigned  to  plain- 
tiff. In  brief,  plaintiff  has  an  assignment 
of  all  of  the  rights  acquired  by  the  Wyo- 
ming Company  through  its  assignment  from 
Humphreys,  the  original  lessee,  and  all  of 
the  Interests  the  company  had  and  held  by 
virtue  of  its  sublease  to  Jones.  So  that  the 
only  rights  or  interest  held  in  the  40  by  de- 
fendant are  those  obtained  through  the  in- 
strument dated  November  27,  1893,  executed 
by  Humphreys  to  the  Chicago  Company, 
whereby  he  assigned  to  the  latter  the  lease 
in  which  he  was  lessor,  and  the  Wyoming 
Company  lessee,  and  also  conveyed  all  other 
right,  title,  and  Interest  held  by  him  in  the 
land,  including  the  right  to  declare  a  for- 
feiture and  to  re-enter  in  case  of  default. 


And  it  is  by  vlrtae  of  this  instrument,  witt^ 
the  notices  befmre  mentioned  served  by  tbe 
Chicago  Company,  with  the  subseqnent  trans- 
ter  to  defendant  corporation,  coupled  witb 
actual  default,  that  it  entered  Into  posses- 
tion  of  the  40,  and  attempted  to  hold  the 
same  against  plalntlfTs  claim  of  right  to  pos- 
sesston. 

The  question  for  determination  is  whether, 
through  these  instruments,   the  defendant 
acquired  the  right  to  enter  upon  the  land 
in  question,  and-  to  declare  a  forfeitore  of 
plaintiff's  leasehold  interest  therein.    Hum- 
phreys had  assigned,  by  virtue  of  the  instm- 
ment  executed  May  10,  1892,  bis  entire   In- 
terest In  this  40  acres  to  the  Wyoming  Com- 
pany.   This  lease  was  for  the  whole  term, 
BO  that  no  reversion  remained  In  him,  and 
the  royalty  to  be  paid  per  ton  of  ore  was 
the  same  as  that  provided  for  in  the  Nelson 
lease.    Humphreys  reserved  nothing,  and  no- 
Interest  or  estate  remained.    He  attempted 
to  reserve  the  right  of  re-entry  for  a  breacb 
of  the  conditions  of  the  lease,  but  this  did 
not  change  the  legal  relations  of  the  par- 
ties.   Whatever  may  have  been  the  effect 
of  the  introduction  of  covenants  Into  the  in- 
strument, as  between  the  immediate  parties 
thereto,  the  legal  effect  of  the  giving  up  of' 
the  reversion  was  not  changed.    Humphreys 
retained  no  estate  or  interest  whatsoever  in 
the  lands  demised,  and  not  even  the  possi- 
bility of  a  reverter  remained  in  him,  for  tbe- 
rlght  to  re-enter  cannot  exist  as  an  inde- 
pendent condition.    It  only  exists  as  an  in- 
cident to  an  estate  or  interest  for  the  pro- 
tection of  which  it  is  reserved.   Craig  v. 
Summers,  47  Minn.  189,  49  N.  W.  742,  and 
cases  cited.    For  illustration,  the  Wyoming 
Company  sublet  the  40  acres,  for  the  period 
of  30  years,  to  Jones;  a  minimum  number 
of  tons  of  yearly  output  being  stipulated  for, 
and  a  royalty  for  each  ton  of  ore  in  excess 
of  that  fixed  In  the  Nelson  lease  or  the 
Humphreys  assignment  being  agreed  upon. 
By  the  terms  and  conditions  of  this  lease, 
the  lessor  had  a  reversionary  interest,  and 
the  right  of  re-entry.    Its  reversionary   In- 
terest  was   a   G9-years   term   subsequent   to- 
the  expiration  of  the  30-years  term  it  de- 
mised; and  it  could  reserve  the  right  to  re- 
enter and  declare  a  forfeiture  as  an  inci- 
dent to  its  reversionary  Interest,  and  that  it 
might  protect  the  same.    But  prior  to  the 
assignment  to  defendant  of  November  27, 
1893,  the  lessor  company  transferred  and 
assigned  the  reversionary  term  of  69  years, 
as   before   stated,   and  both   terms   met  in 
plaintiff  company.    But  the  right  of  re-en- 
try is,  at  most,  a  condition  subsequent,  and 
there  was  no  breach  when  defendant  claims 
to  have  acquired  Its  right  of  re-entry,  ir 
ever  acquired,  November  27,  1893.    This  ia 
conceded  by  defendant's  counsel,  and  they 
also  admit  that  the  great  weight  of  authori- 
ty in  England  and  in  this  country  seems  to- 
be  to  the  effect  that  in  general  the  right  or 
re-entry  for  a  breach  of  a  condition  sulMe- 
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quent  is  not  asstgoable.  But  their  conten- 
tion is  tlwt  the  general  rule  Is  subject  to  a 
modification  made  prior  to  the  Independence 
of  the  colonies  by  St  32  Hen.  VIIL  c.  34, 
and  which.  It  is  cialmed,  became  incorpor- 
ated into  the  common  law  of  the  North-west 
Territory.  We  need  not  quote  this  statute, 
nor  is  it  necessary  for  us  to  consider  wliat 
force  should  tie  giyen  to  it  in  a  proper  case, 
for  it  has  no  applicability  to  tlie  facts  now 
before  us.  The  right  of  re-entry  is  not  an 
estate  or  interest  in  land,  nor  does  it  Imply 
the  reservation  of  a  reversion.  It  is  a  mere 
•jlioee  in  action,  and  when  enforced  the 
grantor  is  in  through  the  breach  of  the  con- 
dition, and  not  by  reverter.  Craig  v.  Sum- 
mers, supra. 

It  is  also  claimed  that  defendant  also  ac- 
quired the  right  to  re-enter,  and  of  forfei- 
ture, by  reason  of  its  payment  of  taxes  and 
royalty  due  on  and  from  this  40.  The  po- 
sition is  tliat  liaving  paid  the  whole  amount 
of  the  blanliet  charge  for  royalty  upon  the 
lands  occupied  by  both  parties  as  tenants  in 
common,  in  order  to  protect  its  own  Inter- 
ests and  preserve  its  own  rights,  defendant 
has  been  subrogated  to  all  the  rights  and 
remedies  held  by  the  original  lessor  against 
plaintiff  for  a  failure  to  pay  its  Just  propor- 
tion of  the  minimum  amount  of  royalty.  We 
cannot  agree  to  this  view.  If  defendant,  to 
protect  and  preserve  its  own  interests  and 
rights,  lias  been  compelled  to  pay  a  sum  of 
money  which  should  have  been  paid  by 
plaiutiS  on  account  of  royalty  due  to  the 
lessor,  it  would  undoubtedly  be  entitled  to 
reimbursement,  and,  for  enforcement  of  pay- 
ment, might  be  entitled  to  an  equitable  lien 
upon  plaintiff's  estate.  And  it  might  also, 
as  an  incident,  have  the  right  of  subroga- 
tion enforced  In  a  court  of  equity.  But  there 
Is  no  warrant  for  the  claim  that,  through 
subrogation,  it  wonld  have  the  right  of  Im- 
mediate re-entry.    Order  affirmed. 


WHERRY  V.  DULUTH,  M.  &  N.  RY.  CO. 

(Supreme  Court  of  Minnesota.    Maj  14,  1896.) 

Accidsht  at  Railhoad  Caossrxo  —  Assl-mption 

OF  Risk— CONTRIBCTORT  Neolioence 

—  N«w  Triau 

1.  The  fact  that  a  danger  is  known  will 
l>iTi-lnde  a  recovery  In  case  of  injury,  where 
such  daoKer  ia  apparent  and  Imminent,  and  of 
■lU'h  a  character  a«  to  impose  upon  one  wtio 
iiiiilertakes  to  pass  it  a  hazard  that  an  ordi- 
narily prudent  man  would  not  incur.  A  person 
has  no  right  to  cast  himself  upon  a  known 
■l.nnRpr,  when  the  act  subjects  him  to  Immediate 
and  great  peril. 

2.  The  plaintiff  approached  a  street  cross- 
inK,  and  found  it  blocked  by  a  freight  train. 
It  was  apparent  that  the  train  was  liable  to 
start  at  any  moment.  After  waiting  at  least 
20  minntes,  plaintiff  attempted  to  cross  by 
dimbinK  np  between  the  cars,  some  250  feet 
from  the  engine,  and  was  injured  by  the  sod- 
den backing  np  of  the  train,  no  signal  or  warn- 
ing having  l>een  given.  Eeld,  under  all  of  the 
facta  of  tni8  case,  that  plaintiff  was  guilty  of 
contribntory  negligence,  as  a  matter  of  law, 
which  wooM  prevent  a  recovery. 


3.  That  other  men  have  attempted  or  per- 
formed reckless  and  negligent  acts  of  a  cer- 
tain characti-r  cannot  he  allowed  to  justify  or 
excuse  one  who  attempta  or  performs  the  same 
reckless   and  negligent  act. 

4.  Held,  further,  that  there  was  no  evi- 
dence which  would  have  justified  the  Jury 
in  finding  that  the  employ^  who  backed  the 
train  knew  at  the  time  that  plaintiff  was  in  a 
dangerous  place,  or  had  reason  to  suppose  that 
he  was  attempting  to  cross  the  train. 

6.  Beld,  also,  that  the  trial  court  did  not 
err  when  refusing  to  grant  plaintiff's  motion 
for  a  new  trial  on  the  ground  of  newly-discov- 
ered evidence. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coiu- 
ty;   J.  D.  Ensign,  Judge. 

Action  by  Thomas  Wherry  against  the  Du- 
lutta,  Missabe  A  Northern  Railway  Com- 
pany. From  an  order  dismissing  the  case 
and  refusing  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Geo.  L.  Spangler,  for  appellant  Cotton, 
Dibell  &  Reynolds,  for  respondent 


COLLINS,  J.  This  was  an  action  brought 
to  recover  for  injuries  said  to  bave  been 
caused  by  the  negligence  of  defendant's  serv- 
ants while  in  charge  of  one  of  its  freight 
trains  at  Virginia,  in  this  state.  At  this 
point  the  track  ran  north  and  south,  while 
Chestnut  street  crossed  It  at  right  angles. 
About  S  o'clock  in  the  afternoon  of  the  day 
in  question,  plaintiff,  on  foot  approached 
this  crossing  from  the  west  on  his  way  to 
a  point  easterly,  a  mile  or  two  beyond  the 
crossing,  and  found  the  train  obstructing  the 
way,  the  engine  headed  to  the  south.  It 
had  been  at  a  standstill  at  this  p<rint  for 
several  minutes,  and  It  was  shown  upon  the 
trial  that  during  the  time  defendant's  trains 
had  been  running  to  this  point  (about  three 
months)  it  had  been  the  common  practice 
to  blockade  this  crossing  with  cars  for  20 
or  30  minutes  at  a  time,  and  that  while  some 
pedestrians  went  around  the  obstructions, 
others  climbed  over  or  crawled  between  the 
cars.  After  waiting  a  few  minutes,  stand- 
ing at  a  distance  of  some  30  feet  from  the 
train,  and  over  250  feet  from  the  engine, 
plaintiff  stepped  forward,  and  attempted  to 
climb  up  between  a  flat  and  a  box  car.  While 
engaged  in  so  doing,  the  train  was  sudden- 
ly, and  without  signal  or  warning,  it  was 
claimed,  backed  up,  catching,  and  crushing 
one  of  plaintiff's  feet  When  counsel  rested 
plaintiff's  case  upon  the  trial,  it  was  dis- 
missed by  the  court  upon  the  ground  that 
he  was  guilty  of  contributory  negligence, 
and  thereafter  a  motion  for  new  trial  was 
denied.  The  plaintiff  was  a  man  33  years 
of  age,  fully  capable  of  exercising  due  care 
and  caution  in  respect  to  his  personal  safe- 
ty. That  the  street  was  blockaded  by  the 
train  did  not  warrant  his  attempt  to  pass 
over  the  cars.  It  might  have  been  incon- 
venient for  him  to  wait  until  the  train  mov- 
ed, or  to  go  around,  a  part  of  the  way,  on 
a  street  which  paralleled  the  track,  or,  for  the 
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whole  distance,  on  the  right  of  way.  That 
the  snow  was  two  or  three  feet  deep,  and 
somewhat  concealed  excavations  on  the  right 
of  way,  Into  which  he  might  fan,  was  no 
sufficient  excuse  for  his  adoption  of  an  ex- 
tremely hazardous  and  much  more  danger- 
ous manner  of  passing  the  obstruction,  al- 
though such  obstruction  was  unlawful.  His 
reason  for  attempting  to  cUmb  over  the 
train.  Instead  of  going  around,  does  not  re- 
Uere  him  of  the  charge  of  being  reckless. 
The  fact  that  a  danger  Is  known  will  pre- 
clude a  recovery,  In  case  of  injury,  when  It 
is  apparent  and  Imminent,  and  of  sncb  a  char- 
acter as  to  Impose  upon  one  who  undertakes 
to  pass  It  a  hazard  that  an  ordinarily  pru- 
dent man  would  not  Incur.  One  has  no 
right  to  cast  himself  upon  a  known  danger, 
where  the  act  subjects  him  to  immediate 
and  g;reat  p^ll.  Now  the  risk  and  peril  In 
Attempting  to  pass  over  the  cars  In  ques- 
tion was  easily  appreciated  and  understood 
by  any  person  of  mature  years.  The  plain- 
tiff had  seen  a  person  in  the  cab  of  the 
.engbie,  whom  he  supposed  to  be  the  en- 
gineer, and  he  had  also  seen  a  brakeman 
on  the  top  of  the  cars.  The  train  was  head- 
ed soutlterly.  In  the  only  direction  trains 
ran,  for  Virginia  was  the  northern  terminus 
.of  the  road,  and  the  engine  stood  several  rods 
north  of  the  depot  The  crossing  had  been 
blocked  for  a  much  longer  time  than  was  per- 
missible under  the  statute,  and  plaintiff  had 
waited,  momentarHy  expecting  the  train  to 
start.  It  was  apparent  that  It  might  start 
at  any  time,  and,  if  It  should,  the  risk  and 
4langer  were  open  and  notorious.  On  these 
facts  It  most  be  declared  that  there  was  a 
want  of  ordinary  care  upon  plalntUTs  part, 
contributing  to  the  injuries  received,  as  a 
proximate  cause  thereof,  without  which  the 
Injuries  would  not  have  occurred.  The 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  It  has  repeat- 
edly been  so  held  under  like  circtunstances. 
Lewis  V.  Railroad  Co.,  3S  Md.  688;  Andrews 
V.  Railroad  Co.,  86  Ga.  192,  12  S.  B.  213; 
Railway  Co.  v.  Plnchln,  112  Ind.  502,  13 
N.  E.  677;  Railroad  Co.  v.  Copeiand,  61  Ala. 
376;  Howard  v.  Railroad  Co.,  41  Kan.  403, 
•21  Pac.  267;  Corcoran  v.  Railway  Co.,  105 
Mo.  399,.  16  S.  W.  411;  O'Mara  v.  Canal  Co., 
18  Hun,  192.  See,  also,  2  Ror.  R.  R.  1130. 
There  was  evidence  to  the  effect  that  on 
.different  occasions,  when  the  crossing  had 
been  blocked  prior  to  this  time,  travelers 
on  the  street  had  climbed  over  the  cars  In 
the  presence  of  trainmen.  There  was  no 
proof  that  any  of  the  crew  having  charge 
.of  this  particular  train  bad  ever  seen  this 
■done,  or  had  any  knowledge  of  such  acts, 
and  in  this  respect,  as  in  others,  the  case 
Is  essentially  different  from  that  of  Hen- 
.derson  v.  Railroad  Co.,  52  Minn.  479,  55  N. 
W.  53.  That  other  mm  have  attempted  or 
performed  reckless  and  negligent  acts  of  a 
certain  character  cannot  be  allowed  to  ex- 
.cuse  or  Justify  one  who  attempts  or  peiv 


forms  the  same  reckless  and  negligent  acts. 
The  Mily  bearing  such  evidence  could  have 
upon  the  facts  In  this  case  was  that  glveu 
it  in  Henderson  v.  Railroad  Co.,  where  it 
was  received  for  the  purpose  of  showing: 
that  defendant's  engineer,  having  actual 
knowledge  of  the  practice,  should  have  ex- 
ercised a  greater  degree  of  care  when  start- 
ing up,  for  he  might  reasonably  expect  tliat 
the  practice  still  prevailed,  and  that  persons 
were  then  engaged  In  climbing  over  tha 
cars.  But,  as  before  stated,  there  was  an 
entire  absence  of  evidence  which  tended  to 
show  that  the  men  having  charge  of  this 
train  knew,  or  had  reason  to  suppose,  tbat 
people  crossed  the  cars  while  they  blocked 
the  street  at  this  point 

It  has  been  urged  that  It  was  for  the  Jury 
to  determine  from  the  evidence  whether  the 
employe  who  set  the  train  in  motion  saw 
the  plaintiff  when  he  boarded  the  cars,  or 
at  a  time  when  he  might  have  reason  to 
suppose  that  plaintiff  Intended  to  cross  over, 
and  for  that  reason  the  court  erred  In  Its 
order  of  dismissal.  We  have  carefully  ex- 
amined all  of  the  evidence  upon  this  point, 
and  It  seems  very  clear  that  there  was 
none  which  would  have  warranted  a  finding 
that  any  of  the  trainmen  saw  the  plaintiff 
on  the  cars,  or  In  the  act  of  getting  on,  or 
engaged  In  any  act  which  would  Indicate 
that  he  had  any  Intention  to  cross  the  train. 
The  plaintiff,  after  testifying  that  while 
standing  In  the  street  before  he  started 
to  go  upon  the  cars,  he  looked  towards  the 
engine,  and  saw  the  engineer,  was  asked, 
"Where  was  he?"  The  answer  was,  "He 
was  looking  out  of  the  cab  window,— looking' 
back  at  me."  Bvldentiy  the  plaintiff  him- 
self made  no  claim  that  the  engineer  was 
looking  back  when  he  started  to  go  upon 
the  cars,  but  rather  that  he  had  previously 
looked  In  that  direction.  Another  witness 
(Tucker)  stated  that  he  saw  the  engineer 
"leaning  out  of  his  cab  window,  looking  to- 
wards the  street  towards  the  north,  length- 
wise of  the  train."  But  Tucker  stood  at  the 
depot  200  feet  or  more  south  of  the  engine, 
while  plaintiff  was  about  the  same  distance 
north;  so  that  when  the  engineer  looked 
north,  his  back  must  have  been  towards 
Tucker,  and  the  latter  was  not  In  position 
to  state  with  any  accuracy  which  way  the 
engineer  looked.  A  conclusion  that  tlie  en- 
gineer saw  the  plaintiff  when  going  towards 
or  climbing  up  on  the  cars,  based  upon 
Tucker's  testimony,  could  not  be  allowed  to 
stand.  The  witness  Richards  testified  that 
he  saw  the  engineer  looking  up  that  way 
"before  Wherry  undertook  to  get  In  there," 
while  the  witness  Cook  stated  that  he  saw 
the  engineer  looking  back  towards  the  aorth 
"four  or  five  minutes"  before  the  train  start- 
ed up;  and  this  was  all  of  the  evidence 
tending  to  show  that  the  engineer  had  any 
knowledge  of  plaintiff's  whereabouts  when 
he  started  the  traiu. 

Among  other  grounds  on  which  plaintiff 
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moTed  for  a  &«w  trial  was  tbat  of  newly- 
discoTered  evidence,  based  upou  certain  af- 
fidarits,  Uie  only  one  of  any  conaeaueuce 
being  that  of  McDonald,  the  fireman  upon 
the  engine  at  the  time  plaintiff  waa  injured. 
Dhe  substance  of  hia  affldaTlt  was  tliat  the 
reeolar  engineer  waa  temporarily  absent 
from  th«  cab,  when  a  brakeman  aignaled 
for  the  train  to  bade  op,  and  that  he,  the 
affiant,  rarersed  the  engine  without  any 
warning,  although  he  linew  that  plaintiff 
was  ttien  trying  to  cross  Uie  train  at  the 
street.  These  statements  reflect  very  se- 
riously upon  the  character  of  the  man  who 
made  them,  far  if  they  are  true  it  is  evi- 
dent that  he  did  not  hesitate  to  take  the 
chances  of  inflicting  a  wanton  injury  upon 
the  pbuntiS,  by  reversing  the  engine  with- 
out giving  notice  that  the  train  was  atwut 
to  t>e  moved.  But  oo  the  hearing  of  this 
motion  it  was  established  beyond  doubt  that 
McDonald,  in  the  presence  of  several  wit- 
nesses, bad  repeatedly  related  what  he 
clainMd  were  the  facts  surrounding  the  ac- 
cident, but  entirely  at  variance  with  the 
statements  found  in  bis  affidavit.  He  waa 
completely  impeached.  It  was  also  shown 
UuLt.  shortly  before  he  made  the  moving  af- 
fidavit, he  had  been  dismissed  from  defend- 
axtfs  employ,  and  also  that  he  was  present 
at  tlM  trial,  was  well  acquainted  with  the 
plaintiff,  and  that  they  were  often  seen  In 
conversation  during  the  trial.  The  plaintiff 
made  no  denial  as  to  the  acquaintance«bip 
or  tbe  conrersatloDs,  and  admitted  that  at 
tiie  time  of  the  trial  he  knew  that  McDou- 
ald  was  the  fireman  upon  the  engine  when 
the  injuries  were  inflicted.  He  offered  no 
explanation  of  an  aiq^rent  lack  of  diligence, 
exc^>t  that  McDoaald,  pending  the  trial, 
would  not  tell  what  his  testimony  would  be 
should  he  be  placed  upon  the  witness  stand. 
It  is  not  claimed  that  plaintiff  or  his  coun- 
ficl  were  misted  in  any  manner  by  McDon- 
ald. It  was  certainly  laches  on  plaintiff's 
part  not  to  have  examined  the  fireman  as 
a  witness,  when  he  had  the  opportunity,  if 
he  was  anxious  to  elicit  the  truth;  and,  if 
he  dared  not  to  trust  him  then  under  oath, 
we  cannot  now  relieve  blm,  that  he  may 
experiment  with  the  witness  at  another  trial. 
Taylor  V.  Mueller,^  Minn.  343. 15  N.  W.  413. 
We  do  not  consider  it  necessary  to  discuss 
other  assignments  of  error.  Judgment  af- 
firmed. 


DRAKE  V.  FULIilAM  et  al. 
(Snpreme  Court  of  lows.     May   18,  1896.) 

EXBCOTTOjr  AOAinsT  EflTATI— ACTIO!?— FHOOBDDBB 

— BlU.  or  KxoHPTtoas— Nbobshtt. 

Where  a  proceeding  under  Code,  §  S092, 
l-raying  the  court  to  award  execution  against 
I  tip  land  of  one  deceased,  waa  commenced  by 
r^tition,  and  issues  were  taken  by  answer,  and 
the  judgment  was  a  statement  of  the  facts 
(oond,  the  |>rocednre  was  that  of  an  ordinary 
action,  and  it  wait  therefore  necessary,  tu  file 
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a  bill  of  ezeeptiont  within  the  time  allowed  for 

that  purpose,  to  Incorporate  the  evidenoe  in  the 
record. 

Appeal  trun  dtetrict  oourt,  Muscatine  coun- 
tj;  C.  M.  Waterman,  Judge. 

The  peftioa  shows  that  in  Fetenuy,  1874, 
F.  A.  Drake  became  a  Judgment  cieditof  of 
Oeorge  W.  FuUiam,  which  Judgrment  has 
been  assigned  to  plaintiff;  that  George  W. 
FuUlam  died  prior  to  June  14,  1883;  that  J. 
D.  FuUiam,  defendant,  became  the  adminis- 
trator of  his  estate;  that  her  claim,  in  Judg- 
ment, was  duly  filed  and  allowed  against 
said  estate;  that  the  personal  estate  is  In- 
sufficient to  pay  the  Judgment;  that  George 
W.  PnlUam  at  the  time  of  his  death  had  real 
estate,— and  this  proceeding  is  tmder  Code, 
I  3092,  praying  the  court  to  award  execution 
against  the  same.  Issues  were  taken  by  an- 
swers, and  tried,  and  the  court  awarded 
execution  as  prayed,  ttom  which  order  the 
defendants  appealed.    Affirmed. 

Rlchman  A  Bnrk,  for  appellants.  Jayne 
Ji- Hoffman,  for  appellee. 

GRANGKR,  J.  Appellee  presents  a  motion 
to  strike  the  evidence  from  the  abstract  be- 
cause the  same  had  not  been  preserved  by 
a  bill  of  exception.  The  evidence  Is  certified 
by  the  trial  Judge,  but  the  time  at  which  it 
was  certified  does  not  appear.  The  parties 
are  in  dispute  whether  the  proceeding  has 
been  tried  as  an  ordinary  or  eqnltat>le  one. 
In  this  respect  there  is  hasdly  room  for 
doubt.  The  petition  is  designated,  as  the 
law  requires,  for  an  ordinary  action,  by  the 
word  '■petitton."  Code,  {  264&  It  states 
the  facts,  under  the  provisions  of  the  Code, 
and  asks  an  order  awarding  execution.  The 
law  requires  that  execution  shall  be  award- 
ed "unless  sufficient  cause  be  shown  to  the 
contrary."  Id.  |  8095b  The  answers  ask  for 
no  relief.  Thsy  merely  present  a  showing 
against  granting  the  order.  The  Judgment 
is  a  statement  of  the  fkcts  found,  under  the 
averments  ot  the  petition,  and  a  finding  tbat 
no  sufficient  cause  has  been  shown  against 
granting  the  order,  and  execution  Is  award- 
ed, with  aa  allowance  of  30  days  In  which  to 
settle,  sign,  and  file  a  bill  of  exceptions. 
Whether  the  proceeding  has  been  a  civil 
action  or  a  special  proceeding,  the  situation 
is  the  same,  for  the  procedure  has  been  In 
all  particulars  that  of  an  ocdinary  action. 
Ko  bill  of  exceptions  has  been  filed,  and.  If 
the  evidence  as  certified  by  the  Judge  could 
be  80  treated,  which  we  do  not  decide,  the 
result  must  be  the  same;  for  the  evidence 
was  not  filed  until  long  after  the  time  fixed 
fcN:  filing  the  bill  of  exceptions.  See  Bun- 
yan  v.  Lofttis,  90  Iowa,  122,  57  N.  W.  685, 
and  cases  there  cited.  It  is  thought  that  the 
n.otion  should  not  be  entertained  because 
another  motion  was  filed  and  overruled,  and 
that  one  motion  should  not  be  permitted  to 
follow  another.  The  other  motion  was  to 
affirm  because  no  abstract  had  been  filed  and 
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the  appeal  waa  not  prosecuted  witb  dili- 
gence. That  motion  waa  filed  before  the 
abstract  waa  filed  or  serred,  and  hence  the 
grounds  of  the  present  motion  wtf  e  not  then 
known.  The  motion  to  strike  the  evidence 
from  Hm  afaetract  Is  sustained.  With  the 
evidence  oot  of  the  record  there  remain  no 
questions  for  us  to  consider,  asd  the  judg- 
ment will  stand  affirmed. 


MATHEWS  V.  HERRON  et  aL» 

(Sapretne  Ooort  of  Iowa.     May  19,   1896.) 

Appbai.  —  Rbviiw — Rbs  Judicata — BvioEiioa  — 
Book  or  Acooukti»— Ombotion  to  EviscNoa. 

LAsaignmenta  of  error  not  argued  will 
not  be  reviewed.  . 

2.  Judgment  in  replevin  for  plaintiff  for 
the  recover7  of  certain  notel  fnmitare,  claimed 
bj  him  aa  head  of  a  family,  ia  not  a  bar  to  an 
action  for  the  value  of  the  use  of  similar  fnmi- 
ture  in  the  hotel,  aa  to  which  defendant  had 
wrongfully  deprived  plaintiff  of  the  use. 

S.  Where  the  objection  to  the  admission 
iu  evidence  of  the  books  of  account  of  an  hotel 
keeper,  to  prove  payment  of  certain  cash  items 
contained  therein,  ia  on  the  ground  merely  that 

Siroper  preliminary  proof  was  not  made,  the  ob- 
ection  that  cash  items  in  hooka  of  account  of 
one  not  a  broker  or  banker  cannot  be  thus 
proven  cannot  be  raised  on  appeal. 

Appeal  from  dUtrlct  court,  Plymouth  coun- 
ty; Georgtt  W.  Wakefield,  Judge. 

Plaintiff  claims  that  on  April  28,  1890,  he 
was  In  possession  of  certain  real  estate  In 
the  town  of  Kingsley,  Iowa,  and  the  build- 
ing situated  thereon,  and  the  furniture 
therein,  under  a  lease  to  him  from  one 
Craig,  of  date  October  B,  1886,  and  under  a 
contract  for  the  sale  of  the  property,  exe- 
cuted to  Annie  Mathews,  plaintlfrs  wife,  by 
the  defendants:  that  on  April  28,  1890,  and 
when  irialntiff  had  not  failed  in  any  respect 
to  perform  his  part  of  said  contract,  said 
defendants  forcibly  and  unlawfully  ejected 
him  from  the  premises,  and  converted  to 
their  own  use  all  of  plaintiff's  personal  prop- 
erty. In  the  first  count  of  the  petition  |90 
per  month  is  claimed  a«  the  rental  value  of 
the  use  of  said  premises  during  the  time 
defendants  occupied  the  same,  and  $3  per 
day  on  account  of  time  lost  by  plaintiff  be- 
fore he  could  find  other  employment  In  the 
second  count  of  the  petition  plaintiff  claims 
11,000  on  account  of  the  conversion  to  their 
use  by  defendants  of  the  furniture  In  the 
hotel  on  said  land,  and  In  the  third  count 
$1,500  Is  claimed  as  the  difference  In  value 
of  the  hotel  and  furniture  on  April  28,  1890, 
and  upon  the  date  of  the  execution  of  the 
contract  to  Annie  Mathews.  Exemplary 
damages  are  also  claimed.  The  defendants 
claim  that  plaintiff  and  his  wife  requested 
them  to  purchase  of  Gralg  the  real  and  per^ 
{tonal  property  In  controversy,  and  to  pro- 
cure from  him  an  assignment  of  the  lease 
executed  by  Craig  to  Mathews,  so  that 
Annie  Mathews  might  purchase  the  prop- 
erty.   The  plaintiff  released  to  defendants 


all  his  Interest  In  said  property,  and  they 
conveyed  the  same  to  Annie  Mathews  upon 
certain  terms  and  conditions,  and  thereafter 
plaintiff  knowingly  permitted  defendants  to 
deal  with  her  as  the  absolute  owner  of  the 
property.  They  therefore  claim  that  plain- 
tiff is  estoppei  from  now  claiming  any  in- 
terest tberdn.  Defendants  also  claim  that, 
on  April  28,  1890,  they  made  an  oral  agree- 
ment with  Annie  Mathews,  whereby  the  con- 
tract of  sale  was  canceled,  and  possession  of 
the  proiperty  delivered  to  defendants.  They 
plead  that  all  of  the  causes  of  action  relied 
upon  by  the  plaintiff  have  been  adjudicated 
tn  a  former  action.  The  canse  was  tried  to 
it  Jury,  and  a  general  verdict  returned  for 
plaintiff  for  $763.04.  The  jury  specially 
found  for  plaintiff  In  the  sum  of  1812.04  on 
the  first  count  of  th^  petition,  and  the  sum 
of  $1  as  exemplary  damages.  On  the  third 
count  of  the  petition  they  found  for  plain- 
tiff in  the  sum  of  $450.  Whereupon,  after 
being  further  Instructed,  they  retired  and 
again  returned  with  the  same  general  ver- 
dict, and  special  findings  for  plaintiff  as  fol- 
lows: On  the  first  cotmt  $761.04,  on  the  sec- 
ond count  $1,  and  on  the  third  count  $1. 
Judgment  was  entered  upon  the  verdict, 
from  which  this  appeal  Is  taken. 

Argo,  McDufi&e  &  Reichmann,  for  appel- 
lants. Struble  Bros.  &  Hart  and  J.  IT.  Sam- 
mla,  for  appellee. 

KINNE,  J.  1.  Some  of  the  assignments 
of  error  are  merely  stated  in  appeOantB* 
brief,— not  argued.  These  will  not,  there- 
fore, be  considered.  It  is  said  the  court 
erred,  in  the  sixth  division  of  its  diaige,  in 
submitting  to  the  jury  the  matter  of  the 
difference  between  the  amount  of  rent 
agreed  to  be  paid  by  plalntifl,  under  his 
lease  from  Craig,  from  April  28,  1890,  to 
November  1.  1891,  and  the  actual  rental 
value  of  the  property,  because  there  was  no 
evidence  touching  that  matter.  Without  en- 
tering into  a  discussion  of  the  evidence  as 
to  this  matter,  we  may  say  that,  although  It 
was  not  as  definite  in  this  particular  as  it 
should  have  been,  we  think  it  was  sufficient 
to  warrant  the  submission  of  the  question  to 
the  Jury.  It  clearly  showed  the  rental  value 
at  the  time  defendants  took  possession  ot 
the  premises,  and  the  form  of  the  question 
may  be  construed  to  call  for  such  value  dur- 
ing the  period  from  April  28,  1890,  to  Novem- 
ber 1,  1891,  though  not  so  expressed  in 
terms.  Besides,  It  appears,  from  letters  of 
the  defendants  in  evidence,  that  the  hotel 
was  well  filled  with  guests,  and,  as  the 
letters  say,  it  was  "having  a  big  run"  dur- 
ing a  portion,  at  least,  of  the  period  men- 
tioned. It  is  also  shown  that  it  had  been 
doing  about  the  same  business  for  two 
years  prior  to  April  80, 1890.  Under  such  cir- 
cumstances it  ia  fair  to  presume  that,  in  the 
absence  of  a  showing  to  the  contrary,  the 
rental  valuo  after  April  28,  1890,  would  not 
Digitized  by  VjOOQlC 


Iowa.) 


SPAULDING  V.  CHICAGO,  ST.  P.  &  K.  C.  BY.  CO. 


227 


be  less  than  It  was  shown  to  be  at  that  date, 
if  we  treat  the  evidence  as  limited  to  tbat 
date.  Farthermore,  defendants  introduced 
evidence  of  valne  of  sucb  use  of  tbe  prop- 
erty, and  the  witness  Higgens  testified  to 
haTlng  paid  $75  per  month  therefor  for  some 
time  after  June,  1890.  Clearly,  there  was 
evidence  to  Justify  the  giving  of  the  instruc- 
tion. 

2.  E&Tor  Is  also  assigned  niK>n  tbe  giving 
of  the  sixth  paragraph  of  the  court's  cliarge, 
wherein  he  directed  the  Jury  to  find  the  rea- 
sonable value  of  the  use  of  said  hotel  and 
furniture  from  April  28,  1880,  to  November 
1,  1891.  It  Is  urged  that  plaintiff's  rights  as 
to  said  fomiture  had  already  been  adjudi- 
cated, and  be  had  been  i)aid  for  whatever 
interest  he  had  in  said  furniture;  and  it  is 
cUdmed  that  paragraph  7  of  the  court's 
charge  ia  in  conflict  with  paragraph  6.  Con- 
struing these  instructions  together,  there  is 
no  conflict,  when  the  facts  to  which  they 
are  applicable  are  considered.  Tbe  second 
count  of  the  petition  charged  the  convert 
sion  of  certain  furniture  by  defendants,  and 
sought  to  recover  its  value.  As  to  tliat  the 
court  instructed  that  there  could  be  no  re- 
covery. Under  paragraph  6  recovery  was 
permitted  for  the  value  of  the  use  of  the 
hotel  and  furniture.  Defendants  plead  that 
the  furniture  put  into  the  hotel  by  Mathews 
after  the  execution  of  the  lease  with  Craig 
was  no  more  than  an  equivalent  for  ar- 
ticles of  furniture  In  the  house  when  the 
lease  was  made,  and  which  were  thereafter 
worn  out  or  destroyed.  By  the  terms  of 
the  lease  Mathews  agreed  to  keep  and  rettim 
the  original  furniture  In  as  good  repair  as 
the  same  was  at  the  time  the  lease  was  exe- 
cuted, or  make  an  equivalent  therefor.  It 
tberetore  appears  that  this  funtlture  is  to 
be  treated  as  a  substitute  for  other  furniture 
which  had  become  worn  out  or  destroyed. 
In  legal  effect,  then,  it  was,  the  same  as  the 
old  furniture,  subject  to  the  rights  of  the 
parties  under  the  lease,  which  gave  the 
plaintiff  the  right  to  its  use.  If,  then,  the 
defendants  deprived  plaintiff  of  such  use, 
they  were  liable.  In  tbe  replevin  case,  In 
which  It  is  claimed  plaintiff's  rights  to  tbe 
furniture  were  adjudicated,  certain  furni- 
ture was  claimed  by  him  as  the  head  of  a 
family.  That  case  did  not  determine  tbe 
right  of  possession  to  or  use  of  other  prop- 
erty ef  the  same  class  In  the  hotel.  Instruc- 
tion 6  permits  recovery  for  use  of  furniture, 
while  instruction  7  denies  recovery  for  the 
valne  of  certain  furniture.  Plaintiff,  as  we 
have  seen,  was,  under  the  lease,  entitled  to 
the  use  of  the  furniture,  and  that  in  no 
wise  conflicts  with  paragraph  6  of  the 
ehatge. 

3.  It  is  said  the  court  erred  In  admitting 
in  evidence  certain  pages  of  plaintiff's  book 
of  accounts.  The  argument  Is  that  the  book 
was  offered  and  aduiitted  for  the  purpose  of 
proving  tbe  payment  of  certain  notes,  and 
claim  Is  made  that  cash  Items  In  a  book  ac- 


count of  one  not  a  broker  or  banker  cannot 
be  thus  proven.  By  turning  to  the  record 
we  discover  that  the  real  objectlota  made  to 
this  book  was  that  proper  preliminary  proof 
had  not  been  made  to  permit  its  admission. 
The  objection  now  made,  as  we  read  the 
record,  was  not  then  made,  nor  does  it  ap- 
pear to  have  been  called  to  the  attention  of 
the  trial  court  We  cannot,  therefore,  con- 
sider It 

4.  Claim  is  made  that  the  verdict  is  con- 
trary to  the  evidence.  There  Is  much  con- 
flict In  the  evidence,  but  we  cannot  say  that 
It  did  not  warrant  the  finding  of  the  Jury. 
Upon  the  whole  record  we  discover  no  er- 
ror, and  the  Judgment  below  is  affirmed. 


SPAULDING  V.  CHICAGO,  ST.  P.  &  K.  C. 
BY.  CO. 

(Supreme  Court  of  Iowa.  May  14,  1896.) 
Masteb  and  Bebtant  —  Ikjoribs  to  Bmplote  — 
Nature  or  Empix>tmbkt — Waivib  of  Rules— 
Opinio.v  Evidence — Prbsumi^ion  as  to  Neo- 
LiOENCE  —  Hostile  Witnehb  —  Competbhot  or 
Evidence — Damaqks— Instruotiosb. 

1.  In  an  action  against  a  railroad  company 
for  tbe  death  of  plaintiff's  intestate,  killed  while 
uncoupling  cars,  plaintiff  could  show  the  kind 
of  couplings  used  on  the  train  on  whidi  intes- 
tate was  working  at  the  time  of  his  death,  for 
the  purpose  of  showing  the  nature  of  the  work 
lie  was  obliged  to  do,  even  though  there  was 
no  issue  raised  as  to  the  kind  and  condition  of 
the  coaplings. 

2.  It  was  competeat  for  the  plaintiff  to 
sliow  that  it  was  the  custom  gieneially  on  de- 
fendant's road  to  uncouple  cars  in  motion, 
though  conteary  to  the  rules,  and  that  the  offi- 
crrH  of  the  defendant  company  knew  of  the 
custom,  and  had  made  no  objection  to  it. 

3.  Where  defendant  had  been  allowed  to  in- 
troduce testimony  tending  to  show  that  an- 
coupliug  cars  while  in  motion  was  dangerous,  it 
was  proper  to  allow  it  to  be  shown  in  rebuttal 
that  it  was  not  more  dangerous  for  plaintiff's 
intestate  to  uncouple  cars  in  such  circumstaO' 
ces  than  when  the  cars  were  standing  still. 

4.  It  appeared  that  deceased  was  an  ex- 
perienced brakeman;  that  bis  foot  caught  in  a 
frog  iu  defendant's  yard;  that  the  frog  had 
been  left  unblocked,  and  the  roadbed  unsur- 
fnced  near  it;  but  that  intestate  did  not  know 
this  fact  Eeld,  that  there  was  no  presumption 
of  negligence  because  be  was  uncoupling  the 
cars  while  they  were  in  motion,  but  it  was  a 
question  for  the  jury  to  decide  whether,  under 
the  circumstances,  he  was  negligent 

5.  It  was  not  error  to  allow  plaintiff  to  re- 
fresh the  memory  of  a  witness,  who  was  an 
einnloye  of  defendant  by  reading  a  transcript 
of  his  evidence  given  on  a  former  trial  of  the 
cause;  the  witness  being  to  some  extent  hostile 
to  plaintiff. 

6.  Where  one  of  plaintiff's  witnesses  was 
an  employe  of  defendant  it  was  not  error  to 
allow  plaintiff,  on  redirect  examination,  to 
question  the  witness  regarding  certain  conver- 
Hutions  he  had  had  with  defendants  attorneys 
nt  the  former  trial,  and  the  information  he  had 
given  them  respecttng  ids  knowledge  of  the 
case. 

7.  In  an  action  against  a  railroad  company, 
one  of  the  witnesses  for  plaintiff,  who  had  for- 
merly been  employed  by  the  defendant  on 
cross-examination,  was  questioned  in  regard  to 
his  discharge.  Held  that  on  redirect  examina- 
tion, a  letter  from  defendant's  superintendent 
commendatory  in  diaracter  was  properly  admvt- 
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ted  as  explaining  why  the  witness  had  left  de- 
fendant's employ. 

8.  Where  it  was  shown  that  a  subpoena 
had  been  issaed  for  an  absent  witness,  and  the 
officer  in  whose  hands  it  was  placed  testified 
that  he  had  made  diligent  searcn  and  inquiry, 
kut  had  been  informed  that  the  witness  had 
left  the  county,  such  evidence  was  competent 
for  the  purpose  of  laying  a  foundation  for  read- 
ing, in  rebuttalj  a  transcript  of  the  testimony 
given  by  the  witness  on  the  former  trial. 

9.  The  fiict  that  other  and  incompetent  evi- 
dence was  admitted  regarding  the  whereabouts 
of  the  witness  did  not  prejudice  the  defendant. 

10.  In  an  action  for  injuries  resulting  in 
death  of  plaintiff's  intestate,  it  was  proper  to 
show,  by  a  member  of  his  family,  how  much 
money  he  had  sent  her,  and  that  he  bad  invest- 
ed his  earnings  in  life  insurance;  such  facts 
having  a  bearing  on  his  ability  to  earn  money. 

11.  But  it  was  not  proper  to  allow  the  wit- 
ness to  testify  as  to  the  amount  of  insurance 
she  had  received  from  the  policies  on  intestate's 
life,  in  the  absence  of  anything  to  show  the 
cost  of  the  insurance. 

12.  It  was  i>roper  for  the  conrt  to  instruct 
the  jury  that,  in  estimating  the  damages  due 
for  the  death  of  plaintiffs  Intestate,  they  should 
allow  the  amount  that  will  compensate  his  es- 
tate for  the  pecuniary  loss  due  to  his  death,  and 
no  more;  and  that,  in  determining  this  amount, 
they  should  consider  his  age,  occupation,  the 
wages  he  received,  his  abihty  to  earn  money, 
the  amount  he  had  accumulated,  and  the  prob- 
able duration  of  his  life. 

13.  It  was  not  error  to  refuse  to  instruct  the 
jury  that  the  plaintiff  could  recover  for  the 
death  of  his  intestate  only  the  amount  which, 
at  legal  interest  for  the  term  of  his  probable 
duration  of  life,  would  equal  the  sum  he  would 
probably  have  left  had  he  lived  to  the  end  of 
that  term. 

14.  It  wiis  not  reversible  error  for  the 
conrt  to  refuse  to  submit  a  number  of  special 
interrogatories,  none  of  which  relate  to  ques- 
tions of  controlling  importance  in  the  case. 

Appeal  from  district  court,  Howard  county; 
W.  A.  Hoyt,  Judge. 

Action  ait  law  by  the  admlitistrator  of  the 
estate  of  Charles  Haoley,  deceased,  to  re- 
cover damages  resulting  from  the  death  of 
Hanley,  which  Is  alleged  to  have  been  caused 
■by  negligence  on  the  part  of  the  defendant 
There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  ap- 
peals.    Afflnned 

Lyon  &  Lenehan  and  H.  T.  Reed,  for  appel- 
lant. Butts  &  Jacques,  H.  L.  Spaulding,  and 
John  McCoi*,  for  appellee. 

ROBINSON,  J.  On  the  night  of  the  4th 
day  of  May,  1892,  tte  decedent  was  In  the 
service  of  the  defendant,  and,  while  engaged 
In  the  line  of  his  employmoit,  received  inju- 
ries which  caused  his  death.  The  facts  relat- 
ing to  the  accident  which  are  admitted  or  are 
clearly  established  by  the  evidence  are  sub- 
stantially as  follows:  At  the  time  In  question, 
the  decedent  was  the  head  brakemon  on  a 
freight  train  of  the  defendant.  His  run  was  on 
the  dlTision  of  its  road  which  extended  from 
Elma,  in  this  state,  to  St  Paul,  in  Minnesota. 
On  the  3d  day  of  May,  be  went  with  bis  train 
from  St  Paul  to  Elma.  It  was  his  duty  to 
(TO  on  with  a  train  from  Chicago  which  was 
scheduled  to  leave  Elma  for  St  Paul  between 
6  and  6  o'clock  in  the  afternoon  of  the  next 


day.  It  contained  about  23  cars.  When  it 
arrived.  It  was  the  duty  of  the  crew  to  which 
Uanley  belonged  to  take  ctiarge  of  it,  change 
the  engines  and  caboose,  and  do  some  switcb- 
ing.  In  the  railway  yard  at  Elma  there  were 
numerous  tracks,  among  which  were  the  pass- 
ing track  and  the  lead  track.  These  tracks 
came  together  In  the  northerly  portion  of  the 
yard,  but  further  south  were  separated  from 
each  other  by  a  considerable  distance,  and  be- 
tween them  were  at  least  four  side  tracks, 
which  were  connected  with  the  lead  track 
by  means  of  switches,  and  which  were  num- 
bered from  east  to  west.  When  the  train  ar- 
rived, it  was  placed  on  side  track  No.  4,  the 
fresh  engine  was  backed  from  the  roundhouse 
to  the  train,  and  coupled  to  It  and  then  it 
was  drawn  onto  the  lead  track,  until  the  rear 
of  the  train  was  north  of  switch  No.  2.  The 
train  was  then  backed  onto  the  side  track  No. 
2,  on  which  the  caboose  to  be  taken  out  stood, 
for  the  purpose  of  coupling  to  the  caboose, 
and  also  for  the  purpose  of  cutting  oat  the 
fourth,  fifth,  and  sixth  cars  from  the  raglne. 
and  placing  them  (w  another  track.  When 
the  engine  commenced  backing  the  train  onto 
side  track  No.  2,  Hanley  was  in  his  proper 
place  on  tlie  forward  part  of  the  train,  and  it 
was  his  duty  to  uncouple  the  sixth  car  from 
the  seventh  when  the  train  had  been  backed  a 
sufficient  distance  onto  the  side  track.  Wboi 
that  should  be  done,  the  first  six  cars  were 
to  be  drawn  onto  the  lead  track,  the  cars  to 
be  cut  off  wwe  to  be  set  out  on  the  track 
where  they  were  to  be  left,  and  the  first  three 
cars  and  the  engine  were  then  to  be  coupled 
to  the  remainder  of  the  train  on  side  track 
No.  2.  The  night  was  so  dark  that  Hanley 
could  not  be  t>een  by  the  other  trainmen  when 
the  train  was  backed  onto  side  track  No.  2, 
and  his  position  and  movements  were  knowa 
only  by  observing  the  lighted  lantern  whicti 
he  carried.  When  that  approached  switch 
No.  2,  It  disappeared  from  the  top  of  the  oar 
on  which  he  had  been  standing,  going  over 
the  east  side,  as  though  he  were  descending; 
to  make  the  uncoupling.  Nothing  was  se^n 
of  him  or  his  lantern  from  tliat  time  until  the 
engine  bad  reached  the  frog  between  the  first 
and  second  side  tracks,  when  the  engineer 
heard  some  one  crying  out  and,  looking 
down,  saw  Hanley  on  the  ground.  The  en- 
gine was  stopped,  and  be  was  foimd  lying  oa 
his  left  side,  his  face  towards  the  south.  His 
right  foot  had  been  caught  in  the  frog,  and 
cut  off.  and  his  left  foot  was  badly  injured. 
The  frog  was  unblocked,  and  the  foot  which 
had  been  cut  off  was  wedged  in  between  the 
rails,  and  pointed  south.  Hanley  received  at- 
tention at  once,  but  died  from  the  effects  of 
his  Injuries  within  a  short  time.  It  does  not 
appear  that  he  gave  any  explanation  of  the 
accident  excepting  a  brief  statement  made 
immediately  after  It  occurred,  while  he  was 
on  the  ground;  and  what  he  then  said  is  a 
matter  of  controversy.  Employ^  of  the  de- 
fendant had  been  working  about  the  frog  on 
the  day  of  the  accident  and  there  is  evidence 
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irblcti  tenJs  to  show  that  they  left  It  and  the 
track  near  it  In  an  unsafe  condition.  The 
plaintiff  charges  tbat  the  defendant  was  neg- 
ligent  In  failing  to  blocic  or  otlierwise  protect 
tlie  frog,  and  in  failing  to  fill  up  and  surface 
tbe  tnck  between  the  ties  in  the  vicinity  of 
the  frog,  and  that  the  accident  was  caused  hj 
such  negligence.  It' is  the  theory  of  the  plain- 
tiff that  Hanley  descended  from  a  car  while 
the  train  was  being  backed  onto  switch  No.  2, 
for  the  purpose  of  making  an  uncoupling  be- 
tween the  sixth  and  seventh  cars,  prepara- 
tory to  setting  out  the  three  cars  which  were 
to  be  left  on  another  track;  that  he  went  be- 
tween the  cars  for  tbat  purpose,  while  the 
train  was  In  motion;  and  that,  in  moving 
with  tbe  train  while  between  the  cars,  his 
foot  was  caught  in  the  frog,  and  the  injuries 
described  were  inflicted.  The  defendant  de- 
nies all  wrong  on  its  part,  and  claims  that 
the  accident  resulted  from  the  fault  of  Han- 
ley in  being  intoxicated,  and  unfit  to  perform 
his  duties,  when  the  accident  occurred,  in 
violating  roles  of  the  company  which  he  was 
under  obligations  to  obey,  and  in  attempting 
to  make  the  uncoupling  in  a  negligent  man- 
ner. Two  trials  were  had  in  the  district 
court  On  the  first  trial,  a  verdict  for  $3,500 
was  returned  In  favor  of  the  plaintifF.  That 
was  set  aside  on  ai^llcatlon  of  the  defendant, 
and  the  second  trial  had,  which  resulted  in  a 
rerdiet  and  Judgment  for  the  plaintiff  in  the 
sum  of  $5,000. 

1.  Tbe  witnesses  who  had  personal  knowl- 
edge of  the  movements  of  Hanley  and  of  the 
train,  at  the  time  of  the  accident,  and  who 
foond  him  after  It  occurred,  were  «nploy6s  of 
the  def«idant  Their  testimony  was  essen- 
tial to  enable  the  plaintiff  to  establish  a  case, 
and  tb^  were  {daced  upon  the  witness  stand 
by  him.  Their  testimony  was  not  satisfuc- 
tory  to  him,  and  he  was  permitted  by  the  dis- 
trict court  to  refrosh  their  recollections  by 
reading  somewhat  freely  from  a  transcript  of 
their  evidence  given  on  the  first  trial.  In 
what  was  thus  done,  we  do  not  find  any  er- 
ror. Although  It  is  a  general  rule  that  a 
party  may  not  impeach  his  own  witness  by 
introdndng  erldenee  to  show  that  he  is  un- 
worthy of  belief,  yet  a  party  surprised  by  the 
testimony  of  a  witneas  may  call  his  attention 
to  conflicting  statements  made  at  another 
time,  not  for  the  purpose  of  laying  the  founda- 
tion for  impeachment,  but  to  test  and  qulclcen 
bis  recollection,  and  give  him  an  opportimity 
to  correct  his  testimony,  and  to  show  that  it 
has  surpr.sed  the  party  who  called  him.  Hall 
T.  Railvnty  Co.,  84  Iowa,  313,  51  N.  W.  150. 
and  authorities  therein  cited.  See,  also.  Smith 
T.  Utesch.  85  Iowa,  386,  62  N.  W.  343;  State 
T.  Cummins,  76  Iowa,  135,  40  N.  W.  124.  The 
witnesses  m  question  did  not  testify  on  the 
second  trial  in  all  respects  as  they  did  on  the 
flrat.  and  the  variance  was  usually  in  the  in- 
terest of  tbe  defendant  It  seemed  that  they 
were  inclined  to  aid  the  defendant,  and  they 
were  to  some  extent  hostile  to  the  plaintiff. 
Under  those  circumstances,  It  was  proper  to 


call  their  attention  to  the  testimony  they  had 
given  on  the  first  trial;  and,  although  the  dis- 
trict court  was  somewhat  llberdl  In  admitting 
their  former  'testimony,  we  do  not  think  aay 
abuse  of  its  discretion  in  that  respect  Is 
Bbowa 

2.  The  plaintiff  was  permitted  to  show  the 
kind  of  couplings  used  on  tbe  train  with 
which  Hanley  was  working.  No  complaint 
of  the  conpUngs  was  made,  but  It  was  proper 
to  explain  what  they  were,  and  how  they 
were  operated,  in  order  to  show  what  Han- 
ley was  required  to  do  to  make  the  uncou- 
pling in  question. 

3.  One  of  tbe  witnesses  for  tbe  plaintiff, 
who  was  in  tbe  employment  of  the  defend- 
ant, was  Boysen.  After  his  cross-examina- 
tion was  ended,  the  plaintiff  was  permitted 
to  question  him  in  regard  to  conversations 
had  between  him  and  the  attorneys  for  the 
defendant  at  the  former  trial,  and  tbe  In- 
formation he  had  given  them  with  respect  to 
his  knowledge  of  the  case.  In  view  of  the 
relation  of  the  witness  to  the  defendant,  and 
his  testimony  on  the  two  trials,  we  do  not 
think  the  court  erred  In  permitting  the  re- 
direct examination.  It  enabled  the  jury  to 
estimate  more  accurately  the  value  of  the 
testimony  given  by  the  witness.  And  this  is 
true  of  the  cross-examination  of  the  witness 
FarreU. 

4.  The  train  with  which  Hanley  was  work- 
ing was  moving  at  the  rate  of  from  four  to 
six  miles  au  hour  when  the  accident  occur- 
red. Testimony  was  Introduced  on  the  part 
of  the  plaintiff  to  show  that  it  was  the  cus- 
tom of  the  employes  of  the  defendant  to  un- 
couple cars  while  they  were  in  motion;  that 
it  was  as  safe  to  do  so  as  to  uncouple  them 
when  9ot  in  motion;  that  the  decedent  at- 
tempted to  make  an  uncoupling  la  question 
in  the  manner  uisually  adopted  on  the  de- 
fendant's road;  and  that  the  ofiScers  of  the 
defendant  who  had  supervision  and  control 
of  such  matters  knew  of  tbat  method  of  do- 
ing such  work,  but  made  no  objection  to  it, 
although  it  was  in  violation  of  printed  rules 
which  the  defendant  had  adopted  and  given 
to  its  employ&i  (including  the  decedent)  for 
their  guidance.  We  are  of  the  opinion  that 
the  testimony  thus  given  was  relevant  and 
competent.  A  railway  company  cannot  es- 
cape liability  by  showing  a  violation  of  rules 
which  are  never  enforced,  and  which  are 
habitually  disregarded,  with  tbe  knowledge 
and  apparent  acquiescence  of  officers  whose 
duty  it  is  to  enforce  them.  Lowe  v.  Railway 
Co.,  80  Iowa.  425,  56  N  W.  519;  Strong  v. 
Railway  Co.  (Iowa)  62  N.  W.  800.  The  evi- 
dence in  question  tended  to  show  that  the 
rules  upon  which  the  defendant  relies  were 
habitually  disregarded  by  its  employes,  and 
that  the  officers  who  were  charged  with 
the  duty  of  enforcing  them  knew  that  the 
employes  of  the  defendant  customarily  dls- 
r^rarded  them,  but  made  no  attempt  to  en- 
force them.  Tbe  alleged  negligence  at  the 
deceased   was  a  question  of  fact  for  the 
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Jvry;  and,  in  deciding  it,  the  customary  way 
of  doing  tbe  work  lie  attempted  to  do,  ap- 
parently approTed  by  tbe  defendant,  was  a 
proper  matter  for  the  consideration  of  tbe 
jury.  In  connection  with  tbe  alleged  waiver 
of  the  rules,  it  is  Insisted  that  the  court  erred 
In  permitting  a  witness  to  state  the  custom 
with  respect  to  the  bfindling  of  trains  in  the 
yards  of  tbe  defendant  at  St  Paul.  Tbe  run 
of  Hanley  included  that  city.  Tbe  rules  in 
question  were  general,  apparently  applying 
to  tbe  entire  railway  system  of  tbe  defend- 
ant; and  It  was  proper  to  show  that  they 
were  waived  by  it,  especially  where  Hanley 
was  required  to  work.  To  avoid  repetition, 
we  may  say  here  that  the  evidence  fully 
warranted  the  jury  in  finding  that  tbe  rules 
upon  which  tbe  defendant  relies  bad  been 
waived  by  it,  and  were  not  In  force. 

5.  One  of  tbe  witnesses  for  the  plaintifC 
was  C.  D.  Graves.  At  one  time  be  had  been 
employed  at  St.  Paul  by  the  defendant,  but 
was  not  working  for  it  at  tbe  time  of  tbe 
trial.  He  was  examined  by  tbe  defendant 
In  regard  to  his  discharge,  and,  on  his  redi- 
rect examination,  produced  a  letter  from  tbe 
defendant's  superintendent  of  terminals  at 
St  Paul,  commendatory  in  character,  which 
related  to  his  discharge.  That  letter  was 
read  in  evidence.  It  was  of  a  nature  to  ex- 
plain more  fully  tbe  cause  of  his  leaving  the 
employment  of  tbe  defendant  concerning 
which  it  bad  inquired  on  cross-examination, 
and  was  properly  received  in  evidence. 

6.  Mrs.  Maddigan.  a  sister  of  tbe  decedent, 
was  permitted  to  testify  that  she  bad  re- 
ceived from  blm,  during  bis  lifetime,  various 
sums  of  money,  which  amounted  to  $800, 
and  perhaps  more;  that  she  bad  visited  him 
in  St  Paul,  and  that  be  bad  paid  for  her 
support  while  she  was  there;  that  she  bad 
received,  since  bis  death,  insurance  on  his 
life,  to  tbe  amount  of  $2,000.  It  was  compe- 
tent to  show  tbe  amount  of  money  which 
he  bad  sent  to  tbe  witness  and  to  others,  as 
tending  to  show  bis  ability  to  cam  money, 
and  bis  habits  with  respect  to  saving  it;  and 
for  tbe  same  reason  it  was  competent  to 
show  that  be  bad  Invested  some  of  bis  earn- 
ings ip  life  Insurance.  We  do  not  think  it 
was  proper  to  prove  tbe  amount  paid  by  the 
companies  on  his  policies  of  insurance  after 
his  death,  as  there  was  nothing  in  the  evi- 
dence offered  for  that  purpose  which  tended 
to  show  what  the  insurance  cost;  but  we  are 
of  tbe  opinion  that  tbe  testimony  improperly 
admitted  conld  not  have  been  prejudicial  to 
the  defendant. 

7.  The  plaintiff  was  permitted  to  read  In 
rebuttal  tbe  transcript  of  tbe  testimony  giv- 
en by  two  witnesses  on  tbe  first  trial,  who 
were  not  present  at  tbe  second  one.  Before 
that  was  done,  it  was  shown  that  a  subpcena 
bad  been  issued  for  tbe  witnesses,  and 
placed  in  the  tiands  of  an  officer  for  service; 
that  he  attempted  to  find  tbe  witnesses  for 
tbe  pnrpose  of  serving  tbe  subpoena,  and  for 
that  purpose  inquired  of  members  of  their 


families,  and  was  told  that  tbe  witnesses 
were  not  In  tbe  county,— that  one  was  in 
Cedar  Rapids,  and  tbe  other  in  South  Da- 
kota. Other  persons  testified,  from  knowl- 
edge gained  in  tbb  neighborhood,  that  the 
witnesses  in  question  bad  left  tbe  county. 
The  appellant  objects  to  the  testimony  thus 
given,  on  tbe  ground  that  it  was  hearsay  and 
incompetent  Some  of  it  was  open  to  tbe 
objection  made.  Baldwin  v.  Railroad  Co., 
68  Iowa,  41,  25  N.  W.  91&  But  we  are  of  the 
opinion  that  tbe  testimony  of  the  officer  was 
competent  It  was  bis  dnty  to  serve  tbe 
subpcena  on  the  witnesses  named  if  be  could 
do  so  within  his  county,  and  bis  testimony 
showed  that  he  made  diligent  effort  to  ascer- 
tain where  they  were.  The  facts  disclosed 
by  bis  evidence  wonld  have  justified  a  re- 
turn on  the  subpcena  that  tbe  witnesses 
could  not  be  foimd  in  the  county.  It  is  said 
in  argument  that  tbe  subpcena  was  intro- 
duced in  evidence,  but  we  fall  to  find  any 
'record  to  that  effect  Tbe  objecrtions  made 
by  the  defendant  were  not  that  tbe  evidence 
offered  was  not  tbe  best  which  was  availa- 
ble, and  we  think  It  was  properly  received. 
1  GreenL  Bv.  (14tb  Ed.)  i  101.  As  evidence 
of  that  nature  was  of  a  preliminary  charac- 
ter, and  addressed  to  tbe  court,  tbe  defend- 
ant was  not  prejudiced  by  tbe  Introduc^on 
of  incompetent  evidence,  as  a  sufficient 
amount  of  that  which  was  competent  was 
given  to  authorize  tbe  Introduction  of  the 
testimony  of  tbe  absent  witnesses,  and  the 
method  of  giving  it  was  authorized.  Bank 
V.  Gifford,  79  Iowa,  311,  44  N.  W.  5S8,  and 
authorities  therein  dted. 

8.  The  plaintiff  submitted  in  rebuttal  tbe 
testimony  of  several  witnesses,  who  testify 
In  effect  that  it  was  not  more  dangerous  for 
Hanley  to  attempt  to  make  the  uncoupling 
as  be  did  than  it  would  have  been  bad  the 
cars  not  been  in  motion.  Tbe  appellant  con- 
tends that  this  testimony  was  not  rebutting; 
that  It  was  incompetent;  that  tbe  matter 
inquired  about  was  not  a  proper  subject  for 
expert  testimony;  and  that  tbe  questions 
answered  by  the  witnesses  were  the  ones 
which  the  jury  were  required  to  determine. 
The  defendant  Introduced  evidence  to  the 
effect  that  it  was  more  dangerous  to  attempt 
to  make  an  uncoupling  when  tbe  cars  were 
in  motion  than  when  they  were  not;  there- 
fore, tbe  testimony  In  question  was  rebutting 
in  Its  nature.  It  may  be  conceded,  for  the 
purposes  of  this  case,  that  the  testimony  In 
question  was  not  upon  a  subject  in  regard  to 
which  expert  testimony  was  competent,  and 
that  it  gave  conclusions  which  It  was  the 
provin<>e  of  the  jury  to  reach;  bat  it  does 
not  follow  that  the  defendant  has  sufficient 
ground  to  complain  of  tbe  ruling  of  tbe  court 
in  admitting  it  Tbe  evidence  of  the  defend- 
ant to  which  we  have  referred  was  intro- 
duced notwithstanding  the  obje<^tion  of  the 
plaintiff  that  it  was  incompetent,  irrelevant, 
immaterial,  and  the  conclusion  of  the  wit- 
ness.   Having  insisted  that  the  evidence  was 
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proper,  and  secured  its  admission  for  Itself, 
tiie  defendant  cannot  object  that  the  plain- 
tiff was  permitted  to  introduce  evidence  of 
the  same  character.  It  was  the  duty  of  the 
court  to  give  to  both  parties  the  benefit  of 
the  same  rules  of  evidence,  and  the  defend- 
ant cannot  Justly  complain  that  the  plaintifT 
was  given  the  benefit  of  a  ruling  that  was 
made  uix>n  Its  demand.  See  Ingram  v. 
Wadcemagel,  83  Iowa,  88.  48  N.  W.  996; 
Kendall  ▼.  City  of  Albia,  73  Iowa,  245,  34  N. 
W.  833;  Frost  t.  Rosecrans,  66  Iowa,  407, 
23  N.  W.  8^;  Hale  v.  Philbriclt,  47  Iowa, 
219:  Artz  T.  Railroad  Co.,  44  Iowa,  285; 
Wallls  ▼.  Randall.  81  N.  Y.  166.  The  first 
testimony  of  the  character  of  that  in  ques- 
tloQ  was  given  by  a  witness  for  the  plaintiff 
during  his  cross-examination,  in  response  to 
questions  aakei  by  the  defendant  It  would 
be  grossly  unjust  to  permit  the  defendant 
to  profit  by  an  error  for  which  It  was  re- 
sponsible. Some  of  the  witnesses  for  the 
plaintiff  were  asked  questions  of  a  hypo- 
thetical nature,  or  based  upon  testimony 
gXr&L  by  other  witnesses,  in  regard  to  the 
danger  In  cutting  a  train  in  motion,  as  com- 
pared with  the  danger  involved  in  cutting 
it  while  standing.  In  so  doing,  the  plaintiff 
extended  somewhat  the  application  of  the 
ruling  which  had  been  adopted  for  the  bene- 
fit of  the  defendant  but  kept  within  its  legiti- 
mate 8Coi>e. 

9.  Tbe  appellant  claims  that  the  plaintiff 
failed  to  show  that  Hanley  was  free  from 
negligence  in  attempting  to  make  the  un- 
conpUng,  and  that  he  has  failed  to  show  that 
tbe  defendant  was  negligent.  No  one  saw 
Hanlej  after  he  descended  from  the  car  un- 
til after  the  accident  occurred,  and  what 
happened  during  that  interval  must  be  deter- 
mined from  circumstantial  evidence.  It  was 
not  necessary  for  the  plaintiff  to  show  by  di- 
rect evidence  that  Hanley  was  free  from 
negligence.  To  determine  whether  he  was 
uei^ent,  it  was  proper  for  the  Jury  to  "give 
due  weight  to  the  instincts  and  presumptions 
which  naturally  lead  men  to  avoid  injury, 
and  preserve  their  own  lives."  Way  v.  Hall- 
road  Co.,  40  Iowa,  345;  Adams  v.  Iron  Cliffs 
Co.,  78  Mich.  271,  44  N.  W.  270.  It  is  suffi- 
cient If  it  be  the  reasonable  inference  from 
the  facts  proven  that  tbe  decedent,  at  the 
time  of  the  accident,  was  in  the  line  of  his 
duty,  and  exercising  proper  care.  Perigo  v. 
Railroad  Co.,  55  Iowa,  331,  7  N.  W.  627. 
The  evidence  fully  authorized  the  Jury  to 
find  tbat  Hanley  was  injured  while  attempt- 
ing to  uncouple  cars  in  the  line  of  his  duty. 
He  was  a  careful  and  experienced  brake- 
man.  The  Jury  found  specially  that  he  was 
not  intoxicated  at  the  time,  and  the  evidence, 
altbongb  conflicting,  supported  that  conclu- 
sion. The  frogs  in  the  yard  at  Blma  were 
usually  bloidced,  and  it  does  not  appear  that 
Hanley  bad  any  knowledge  of  the  work  that 
had  been  done  at  and  near  tbe  frog;  nor 
ttmt  be  knew  tbat  it  bad  been  left  unblocked, 
and  tbe  roadbed  near  it  unsurfaced.    From 


the  facts  shown,  and  the  presumption  which 
obtains  that  Hanley  used  due  care  in  at- 
tempting to  cut  the  train,  the  Jury  was  war- 
ranted in  finding  that  he  was  free  from  neg- 
ligence. There  was  ample  evidence  of  neg- 
ligence on  the  part  of  the  defendant  The 
track  at  the  frog  was  not  in  good  condition; 
the  spaces  between  tbe  ties  were  not  prop- 
erly filled;  and  the  surface  was  rough.  The 
blocking  had  been  removed  from  the  frog. 
The  conditions  were  favorable  for  Just  such 
an  accident  as  that  in  question,  and  no  ex- 
cuse for  them  is  given.  Some  attempt  was 
made  to  show  that  Hanley  must  have  stum- 
bled on  tbe  track  at  quite  a  distance  from 
the  frog,  at  a  point  where  the  trads  was  in 
good  condition.  His  lantern  was  found  near 
the  tiacli:,  with  the  globe  broken,  and  the 
light  extinguished:  and  some  of  the  evidence 
tended  to  show  that  it  was  found  60  feet 
from  the  place  where  Hanley  was  caught  in 
tbe  frog.  There  was  also  some  evidence  to 
the  effect  that  there  was  a  mark  between 
the  rails  for  a  considerable  distance  north  of 
the  frog,  as  though  made  by  a  boot  heel  drag- 
ged on  the  ground,  and  that  blood  and 
shreds  of  flesh  were  found  on  a  rail  north  of 
the  frog.  But  witnesses  who  examined  the 
place  of  the  accident  soon  after  it  occurred 
did  not  see  anything  to  indicate  ttiat  Hanl^ 
had  fallen  before  he  reached  the  frog,  and 
the  manner  in  which  the  severed  foot  was 
fastened  tended  to  show  that  he  had  step- 
ped into  the  frog,  and  to  rebut  the  claim  that 
be  had  fallen  before  it  was  reached.  The 
evidence  with  respect  to  the  place  where  the 
lantern  was  found  was  not  satisfactory,  and 
some  of  it  tended  to  show  that  it  was  near 
the  frog.  On  the  whole,  we  think  the  pre- 
ponderance of  the  evidence  shows  tbat  Han- 
ley was  caught  at  the  frog.  This  is  not  a 
case  for  tbe  application  of  the  rule  announ- 
ced in  Asbach  v.  Railway  Co.,  74  Iowa,  248, 
37  N.  W.  182,  and  followed  In  later  cases, 
that  "a  theory  cannot  be  said  to  be  estab- 
lished by  clrcumstxintlal  evidence,  even  in  a 
civil  action,  unless  the  facts  relied  upon  are 
of  such  a  nature,  and  are  so  related  to  each 
other,  that  it  is  the  only  conclusion  that  can 
fairly  or  reasonably  l>e  drawn  from  them. 
It  is  not  sufflcient  that  they  be  consistent, 
merely,  with  that  theory,  for  tbat  may  be 
true,  and  yet  they  may  have  no  tendency  to 
prove  the  theory."  The  evidence  In  regard 
to  the  cause  of  tbe  accident  is  not  merely 
consistent  with  the  the<»y  of  the  plaintiff, 
but  tends  strongly  to  support  it  The  case 
of  Ferguson  v.  Railroad  Co.,  58  Iowa,  293, 
12  N.  W.  293,  especially  relied  upon  by  the 
defendant,  holds  that,  if  tbe  plaintiff  in  that 
action  was  injured  while  doing  work  in  a 
customary  way,  which  was,  however,  neg^- 
gent  and  wrong,  he  was  in  part  responsible 
for  it,  and  should  not  be  beard  to  complain. 
Tbe  point  thus  decided  was  that  custom  did 
not  excuse  negligenoe.  But  in  this  case, 
whether  the  way  in  which  Hanley  attempt- 
ed to  make  the  uncoupling  was  negligent 
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was  a  matter  of  dlq^ute,  which  was  prop- 
erly submitted  to  the  jury  for  determination. 
We  cannot  say  that  tt  is  negligence  In  law 
for  a  person  to  uncouple  cars  in  a  moving 
train. 

10.  The  court  Inatructed  thejury  In  regard 
to  the  measure  of  damages  as  foUows:  "If 
you  And  for  the  plaintiff,  you  will  estimate 
the  damages  to  which  he  is  entitled;  and,  In 
so  doing,  you  will  not  allow  anything  for 
I>ain  and  suffering  of  deceased,  nor  wounded 
feelings,  nor  grief  of  his  relatives,  nor  any- 
thing by  way  of  exemplary  damages  or  pun- 
ishment of  defendant,  nor  infer  any  fortui- 
tous circumstance  whereby  the  income  or 
fortune  of  deceased  might  be  increased  or 
improved  had  he  lived.  This  suit  is  brought 
only  to  recover  a  pecuniary  loss,  namely, 
what  the  estate  of  the  deceased  had  lost  in 
consequence  of  his  untimely  death,  and  no 
more.  And,  in  determining  what  amount 
you  will  allow,  you  should  take  into  consid- 
eration the  age  of  the  deceased,  his  occupa- 
tion, the  wages  he  was  receiving,  the  condi- 
tion of  his  health,  his  ability,  if  any,  to  earn 
money,  bis  expenditures,  and  habits  as  to  In- 
dustry, sobriety,  and  economy,  the  amount 
of  property  which  he  had  accumulated  at 
the  time  of  his  death,  if  amy,  the  probable 
duration  of  his  lifetime,  and  all  these  in  con- 
nection with  all  the  evidence  before  you, 
throwing  light  on  this  question,  and  deter- 
mine therefrom  the  probable  pecuniary  loss 
to  the  estate  caused  by  his  death,  and  allow 
the  plaintiff  such  sum,  and  such  only,  as  wiU 
compensate  the  estate  for  such  loss."  The 
defendant  complains  of  this,  and  of  the  re- 
fusal of  the  court  to  instruct  the  jury  that 
the  amount  of  the  plaintiff's  recovery,  If  he 
was  entitled  to  recover,  was  that  sum  which, 
placed  at  legal  interest,  would  produce  an 
amount,  at  the  end  of  the  probable  term  of 
life  of  Hantey,  equal  to  tbe  sum  which  he 
would  probably  have  left  had  he  lived  to  the 
end  of  tttat  term.  In  Lowe  v.  Bailway  Co., 
89  Iowa,  433,  56  N.  W.  519,  an  instruction 
which  wafi  substantially  incorporated  in  that 
given  in  this  case  was  held  to  be  unobjec- 
tionable; end  It  was  said  that  the  court  did 
not  err  In  refusing  to  give  tbe  instruction 
for  which  the  appellant  in  this  case  contends. 
The  instructioD  we  have  set  out  was  duly 
prepared  with  much  care,  to  conform  to  the 
law  as  stated  in  the  case  last  cited,  in 
Wheelan  v.  Railway  Ck>.,  85  Iowa,  176,  52  N. 
W.  119,  Haas  v.  Railway  Co.,  90  Iowa,  264, 
57  N.  W.  894,  and  other  cases,  and  is  correct 
as  applied  to  the  Issues  and  evidence  in  this 
case.  There  was  no  error  in  giving  it,  and 
In  refusing  those  on  the  same  subject  asked 
by  the  defendant 

11.  The  defendant  asked  the  court  to  sub- 
mit to  tbe  Jury  thirteen  sjpeclal  interroga- 
tories. Two  wer;'  submitted  as  asked,  and 
tbe  substance  of  a  third  was  submitted.  The 
appellant  complains  of  the  refusal  of  the 
court  to  submit  the  remaining  ten.  None  of 
them  related  to  a  matter  of  controlling  im- 


portance, and  it  was  not  reversible  error  for 
the  court  to  refuse  to  submit  each  and  all 
of  tbem.  Scagel  v.  Railway  Co.,  83  Iowa, 
S86,  49  N.  W.  990;  Whalen  v.  Railway  Co., 
75  Iowa,  567,  39  N.  W.  894. 

12.  We  have  discussed  the  questions  which 
appear  to  us  to  be  of  chief  importance  to  a 
determination  of  this  case.  The  attorneys 
have  presented  in  argument  numerous  other 
Questions,  but  we  should  not  be  justified  In 
treating  tbem  separately.  Some  are  dis- 
posed of  by  what  we  have  already  said, 
some  are  unimportant,  and  others  are  scarce- 
ly more  tlian  mentioned  in  argument  The 
defendant  asked  40.  instructions,  and  insists 
that  the  court  erred  in  refusing  to  give  many 
of  them.  We  have  examined  them,  and  also 
the  charge  of  the  court,  and  con<*lude  that 
the  portions  of  the  charge  assailed  were 
carefully  prepared,  and  that  they  correctly 
expressed  the  law  and  the  duty  of  the  jury. 
It  is  neither  desirable  nor  practicable  to  In- 
struct the  jury  upon  every  proposition  of 
Ifiw  which  may  have  a  possible  bearing  upon 
the  cose.  We  think  that  the  charge  to  the 
jury,  so  far  as  criticised,  was  substantially 
correct,  and  that  it  incorporated,  in  sub- 
stance, all  of  the  instructions  asked  by  the 
defendant  which  it  was  entitled  to  have 
given.  The  verdict  Is  supported  by  the  evi- 
dence, and  there  does  not  appear  to  be  any 
sufficient  ground  upon  which  to  disturb  the 
judgment  of  the  district  court  It  is  there- 
fore affirmed. 


BAIX  et  al.  v.  CEDAR  VAL.  CREAMERY 

CO.  et  al.  (UNION  BANK  OF  Wllr 

TON,  Intervener). 

(Supreme  Ciourt  of  Iowa.     May  14,  1896.) 

Ihtbrvbhtioh— PaopasTi  Bcubd  Ukdkr  Szbou- 
iios. 
Neither  0>de,  !  3016,  providing  for  the 
intervention  of  persons  claiaiiBs  an  interest  in 
"attached  prop«Srty,"  nor  section  3051,  provid- 
ing for  intervention  in  proceedings  by  "garoish- 
raent  on  execution,"  autliorizes  iutcrrentioQ  by 
a  person  claiming  an  interest  in  property  seized 
nnder  execation  issued  on  a  judgment. 

Appeal  from  district  court,  Muscatine  coub- 
ty;  C.  M.  Waterman,  Judge. 

On  the  15th  day  of  March,  189S,  appellant 
filed  Ills  petition  of  Interveutlon,  showing  as 
follows:  That  at  the  January  term,  1895,  of 
said  court,  the  plaintiffs  obtained  judgment 
against  the  defendants  in  this  action;  that  ex- 
ecution issued  tiiercou;  that  the  same  was 
levied  by  the  sheriff,  on  or  about  Februai'y 
18th  of  said  year,  on  certain  real  and  personal 
property  described;  that  by  virtue  of  said 
levy  said  cliattel  property  will  be  offered  for 
sale  on  tbe  16th  day  of  March,  1895,  and  Bald 
real  estate  on  the  23d  day  of  said  muntli; 
that  the  intervener  is  and  was,  prior  to  said 
Jud<gment,  the  owner  of  an  undivided  half  of 
said  chattels  and  real  estate.  "Wherefore  It 
prays  for  a  hearing  in  this  uiatter  with  refer- 
ence to  its  said  rights,  for  such  protection  a« 
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its  Interests  demand,  and  for  socb  ordei-s  aa 
will  fully  protect  It,  aud  for  costs."  The 
pliilntiffs  moved  to  Btrilce  said  petition  of  In- 
lerventlon  from  tlie  files  upon  the  gioonda 
thnt  the  same  was  not  filed  in  said  cause  nn- 
lil  long  after  the  trial  thereof,  and  after  Judg- 
ment had  been  rendered,  and  because  it  does 
Dot  set  up  any  proper  or  valid  trcound  of  Inter- 
ventlMi.  This  motion  was  sustained,  from 
which  ruling  Intervener  appeals.     Affirmed. 

P.  M.  DetwUer  and  J.  M.  Doi-an,  for  appel- 
lant. Jayne  &  HofTman  and  G.  A.  W.  Kent, 
for  app«llees. 

GFVEIN,  J.  Tbe  right  to  Intervene  in  an 
action  Is  giveni  In  section  2683  of  the  Oode, 
"before  or  after  issue  has  been  joined  in  tbe 
cause  and  before  the  trial  commences."  This 
petition  shows  that  this  case  had  gone  to 
judgment,  and  that  execution  was  issued 
thereon,  before  the  petition  was  filed.  It  Is 
clear,  therefore,  that  the  petition  could  not 
be  filed  under  this  section.  Secticm  3016  pro- 
vides that  persons  other  tlian  tlie  defendant 
may,  before  the  sale  of  attached  property,  or 
before  the  payment  to  the  plalutifC  of  the 
proceeds  thereof,  or  any  attached  debt,  pi»- 
sent  his  petiUmi  disputing  the  validity  of  the 
attachment,  or  stating  a  claim  to  tbe  property 
or  money,  or  to  an  interest  in  or  Uen  on  it 
under  any  other  attachment  or  otherwise,  and 
that  tbe  petittoner's  claim  shall  be,  in  a  sum- 
mary manner,  investigated.  Section  3051  pro- 
vides tluU  in  proceedings  by  gamlsbmoit  on 
execation  the  plaintiff  may.  If  tbe  garnishee  la 
called  into  court,  have  the  case  docketed 
against  him  upon  bis  aaswer  to  tbe  officer; 
that  issue  may  be  made,  and  "tbe  ^xteeedlngs 
shall  be  the  same  as  under  gamlataiaent  tm- 
der  attachmqit  as  near  aa  the  nature  of  the 
case  will  allow. "  This  is  not  a  proceeding  by 
antaehnient,  nor  by  garnishment  on  execution, 
and  ttaerefope  is  not  authoriaed  t^  either  of 
these  sectioBiit.  Appellant  cites  and  relies  up- 
ua  Edwards  v.  Cosgro,  71  Iowa,  297.  32  N.  W. 
:ioO.  In  that  action  a  debtor  was  garnished 
on  execution.  He  paid  tbe  amount  to  the  of- 
ficer, witboot  answering,  and  Tatlock  filed  a 
petition,  claiming  the  money.  It  was  held 
that  the  petition  was  properly  filed  under  said 
section  3051,  that  being  a  proceeding  by  gar- 
Disliment  under  execution.  The  question  here 
presented  was  not  involved  in  that  case.  It 
is  said  In  that  case,  as  to  section  30t51,  "The 
effect  of  this  section  is  to  give  to  third  par- 
ties wbo  claim  the  property  or  money  seized 
I'D  execution,  or  by  garnishment  on  execution, 
the  right  to  intervene  and  assert  their  claim 
at  the  time  and  in  the  manner  prescribed  by 
section  3016."  It  was  Inaccurate  to  say  tliat 
lection  3061  applies  to  property  or  money 
aeized  <»  execution.  It  is  expressly  limited  to 
*^roceeding8  by  garnishment  on  execution." 
As  the  question  tiere  presented  was  not  In- 
volved in  that  case,  this  statement,  so  far  as 
it  rdates  to  property  or  money  seised  on  ex»- 
cntioa,  other  than  by  garshihmfst.  Is  not  eoik' 


trolling.  In  such  a  case,  aa  said  In  Bank  t. 
GUI,  50  Iowa,  428,  "If  the  Interveners  have 
rights  which  require  protection,  tbey  sbotild 
commence  an  original  action.  In  the  ordinary 
way,  for  tiiat  purpose."  The  motion  was 
properly  sustained.     Affirmed. 


McPAKLAND  v.   CITT  OF  MUSCATINE. 
(Supreme  Court  of  Iowa.     May  14,  1896.) 

APPEIL— He  V I E  ir— iNTEKROOATOar  E8— Pleadino— 

DaMAOKS  —  DSKECTIVK     SIDEWALKS  — 

AcTiOH  ASAINST  Cm. 

1.  The  correctness  of  appeUont's  abstract 
cannot  be  sncceESfnily  attacked  in  argument, 
when  no  basis  therefor  has  been  laid  by  filing 
an  amended  abstract  gnestioniiig  its  correct- 
ness. 

2.  In  an  actioa  for  personal  injuries  caused 
by  a  defective  sidewalk,  interrogatories  attach- 
ed to  the  answer,  directed  to  ))laintiff,  coneom- 
Ihg  her  place  of  birth,  localities  in  which  she 
liad  lived  since  a  child,  names  of  her  different 
employers,  residence  and  occnpation  of  ber  par- 
ents if  living,  do  not  concern  "material  mat- 
ters in  issue"  (Code,  jj  26(i3),  and  therefore  ex- 
oq>tion8  thereto  are  properly  sustained. 

3.  A  complaiat  for  personal  injuries,  al- 
leging that  plaintiff  "lieueves"  her  Injuries  to 
be  permanent,  is  sufficient  to  snstain  a  recov- 
ery for  permanent  injuries,  especially  where 
defendant  denies  in  his  answer  the  permanency 
of  the  injuries. 

4.  Acts  22d  Gen.  Assem.  c.  2B,  which  is 
made  applicable  to  cities  acting  under  special 
charters,  provides  that  actions  atrainst  a  city 
for  personal  injuries  resolting  from  a  defective 
sidewalk  shall  not  be  bioaght  after  six  months 
from  tlie  time  of  the  injury,  unless  written  no- 
tice \xi  served  upan  the  municipality.  The  spe- 
cial cliarter  of  Uie  city  of  Muscatine  authorizes 
the  city  to  audit  all  claims  presented  against 
the  city,  and  an  orttinance  requires  that  all  dp- 
luands  against  the  dty  shall  be  presented  to 
the  council  through  some  member.  Uetd,  that 
a  persan  injured  by  reason  of  a  defective  side- 
walk, having  complied  with  the  act,  could  sue 
therefor  without  presenting  her  claim  to  the 
conndL 

Api>eal  from  district  court,  Mttscatine  cotin- 
ty;   A.  J.  House,  Judge. 

Action  for  damages  for  injuries  sustatoed  by 
reason  of  falling  upon  a  defective  sidewalk. 
Trial  to  a  Jury,  and  verdict  for  plaintiff.  De- 
fendant appeaia    Affirmed. 

El.  F.  Richman.  for  appellant.  D.  G.  Cloud, 
for  appellee. 

KINNE,  J.  1.  fialntiff  claims  that  on  the 
evening  of  November  16,  1893,  and  while  ahe. 
In  the  exercise  of  due  care,  was  walking  upon 
a  sidewalk  in  the  defendant  dty,  she  step- 
ped into  a  tiole  In  said  walk,  was  thrown 
down,  bruised,  and  "her  sidne  so  badly  in- 
jured as  to  render  her  almost  entirety  help- 
less, and,  she  believes,  will  inci^tacitate  her 
from  i)erforming  any  manual  labor  for  her 
whole  life."  The  petition  contains  other  nec- 
essary allegations  as  to  notice  to  the  city  of 
the  defective  condition  of  the  walk.  The  de- 
fendant answered,  denying  that  plaintiff  had 
sustained  the  injury  as  alleged  and  denying 
that  it  was  permanent,  and  denyhig  that  it 
was  caused  by  defendant's  carelessness  or  neg^- 
DigitizedbyLaOOQle 


234 


67  NOETHWESTEEN  EEPOETBE. 


(Iowa. 


Ugence,  and  averring  that  the  injury,  If  any, 
was  caused  by  plaintiff's  own  carelessness  and 
negligence.  There  was  a  verdict  for  plaintiff 
for  $3,000. 

2.  The  appellee,  In  argument,  insists  that  the 
cause  is  not  a  condition  to  be  determined  up- 
on its  merits  in  this  court  We  do  not  deem 
it  necessary  to  go  into  that  question,  as  no 
amended  abstract  has  been  filed  by  appellee. 
Appellant's  abstract  stands,  therefore,  as  cor- 
rect The  correctness  of  appellant's  abstract 
-cannot  be  successfully  attacked  In  argument 
when  no  basis  therefor  has  been  laid  by  fil- 
ing on  amended  absti-act  questioning  its'  cor- 
rectness. 

'  3.  Defendant  attached  to  its  answer  certain 
interrogatories  to  be  answered  by  the  plaintiff. 
The  plaintiff  filed  exceptions  to  all  of  them, 
and  the  exceptions  were  sustained  as  to  the 
first,  second,  third,  and  sixth,  to  which  ruling 
the  defendant  excepted.  These  intem^atories 
asked  ];daintlff  when  and  where  she  was  bom, 
where  she  had  lived  from  the  time  she  was  12 
yean  of  age,  and  the  name  of  the  person  or 
persons  with  whom  she  lived,  or  for  whom 
t^e  worked,  and  their  address;  what  occupa- 
tion she  was  engaged  in  Just  prior  to  coming 
to  Muscatine,  and  for  whom  she  worked; 
whether  her  i)arent8  were  living;  If  so,  thehr 
residence,  occupation,  and  names.  It  is  said 
the  court  erred  in  sustaining  plaintiff's  excep- 
tions to  these  Interrogations.  Code,  {  2893, 
provides:  "Either  party  may  annex  to  his  pe- 
tition, answer,  or  reply,  written  Interrogatories 
to  any  one  or  more  of  the  adverse  parties  con- 
cerning any  of  the  material  matters  in  issue 
in  the  action,  the  answer  to  which,  on  oath, 
may  be  read  by  dther  party  as  a  deposition 
hetween  the  party  interrogating  and  the  party 
answering."  This  section  furnishes  a  method, 
in  addition  to  these  otherwise  provided  for, 
procuring  the  testimony  of  the  opposite  party. 
Such  interrogations  must  however,  be  asked 
concerning  material  matters  which  are  in  Is- 
sue. Greene  v.  Woods,  34  Iowa,  573;  Mason 
V.  Green,  32  Iowa,  596;  Hogaboom  v.  Price, 
53  Iowa  703,  6  N.  W.  43.  The  material  mat- 
ters put  in  issue  by  the  pleadings  in  this  case 
were  the  Injury  of  the  plaintiff,  its  character, 
extent  and  effect,  how  it  occurred,  whether 
plaintiff,  by  her  negligence  contributed  to  pro- 
-duce  it,  the  condition  of  the  walk  when  the  ac- 
■cldent  occurred,  and  the  knowledge  of  its  con- 
dition by  the  city.  Now,  while  it  is  possible 
that  answers  to  the  interrogatories  excepted 
to  might  throw  some  light  upon  some  one  or 
more  of  these  matters,  still  such  interroga- 
tories are  not  asked  concerning  any  of  the  ma- 
terial matters  in  issue,  and  hence  the  excep- 
tions to  them  were  properly  sustained.  Some 
of  these  interrogatories  yrere  absolutely  imma- 
terial to  the  determination  of  any  question 
titat  could  arise  in  the  case;  as,  for  instance, 
for  the  birthplace  of  plaintiff. 

4.  It  is  Insisted  that  under  the  Issues  no  evi- 
dence of  future  disability  could  be  admitted. 
This  claim  is  based  upon  the  theory  that  the 
allegation  relating  thereto  in  the  i>etltlon  char- 


ges a  "belief,"  and  not  a  fact.  We  think  It 
would  be  carrying  technicalities  to  a  great 
length  to  bold  that  the  allegation  in  the  peti- 
tion Is  insufficient  upon  wlilch  to  base  a  claim 
for  permanent  Injury  because  It  Is  averred 
that,  as  the  plaintiff  "believes,"  she  wUl  be 
Incapacitated  from  performing  manual  labor 
for  her  life.  The  word  "believe"  is  evidently- 
used  by  the  pleader  in  the  sense  of  a  convic- 
tion of  the  truth  of  what  follows.  It  is,  when 
so  used,  equivalent  to  saying  that  she  is  con- 
vinced of  the  fact  that  the  injury  la  of  a  per- 
manent character.  The  legal  effect  of  tbe 
pleading  would  not  have  been  different  if,  in- 
stead of  the  use  of  tbe  word  "believes,"  plain- 
tiff had  "averred"  or  "alleged"  that  the  injury 
was  permanent  Again,  the  defoidant  in  Its 
answer,  expressly  put  in  issue  the  permanent 
character  of  plaintiff's  injuries.  Having  treat- 
ed the  petition  as  properly  pleading  a  perma- 
nent injury,  defendant  ought  not  now  to  Ite 
heard  to  say  that  sacb  Is  not  Its  effect  Fur- 
thermore, It  Is  claimed,  that  the  evidence  was 
not  such  as  to  the  permanent  character  of  tbe 
injury  as  to  warrant  the  court  in  submitting 
that  question  to  the  Jury.  We  shall  not  discuss 
this  phase  of  the  evidence.  It  was  sufficient 
to  warrant  the  submission  of  the  question  to 
the  Jury.  The  evidence,  in  brief,  showed  that 
the  Injury  might  continue  Indefinitely;  that 
It  was  impossible  to  determine  with  certmlnty 
whether  she  would  recover  from  the  injury  or 
not  It  appeared  also  that  plaintiff  bad  been 
getting  worse  instead  of  better,  and  under  all 
of  the  facts  It  was  proper  for  the  Jtury  to  pass 
upon  the  character,  extent  and  duration  of 
the  injui7  in  assessing  the  damages  to  whlcb 
Idaintiff  was  entitled. 

5.  Defendant  pleaded  that  plaintiff  ought 
not  to  be  permitted  to  maintain  ner  iction,  be- 
cause she  did  not  before  commencing  her  suit, 
present  her  claim  in  writing  to  the  council  of 
defendant  city,  as  provided  In  its  ordinances. 
The  defendant  city  is  acting  under  a  special 
charter.  An  ordinance  of  the  city  provides 
"tliat  all  demands  against  the  city  stiall  be 
presented  to  the  council  through  some  mem- 
ber thereof,  in  proper  form,  and  In  writing." 
Other  provisions  are  made  for  auditing  claims 
and  for  their  payment.  The  ordinance  was 
enacted  under  the  provision  of  the  special 
charter  which  authorized  the  dty  to  audit  all 
claims  against  it  This  action  Is  brought  un- 
der the  provisions  of  chapter  25,  Acts  22d 
Gen.  Assem.,  which  provide  that  in  cases  of 
personal  injury  resulting  from  defective  side- 
walks no  suit  shall  be  brought  against  the 
corporation  after  six  months  from  the  time  of 
the  Injury,  unless  written  notice  be  served 
upon  the  municipality  within  90  days  thereaft- 
er, which  must  specify  the  place  and  circum- 
stances of  the  Injury.  The  act  is  expressly 
made  applicable  to  cities  like  this  acting  un- 
der special  charters.  It  may  be  well  doubt- 
ed If  the  authority  conferred  upon  the  defend- 
ant city  in  its  charter  to  audit  all  claims  pre- 
sentedagalnst  said  city  conferred  upon  It  pow- 
er to  prohibit  the  bringing  of  a  suit  for  a  per- 
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«oiial  injury  until  the  claim  of  damages  there- 
Vor  had  been  presented  to  tbe  city  council.  Fur- 
thermore, by  the  act  of  the  22d  general  asaem- 
bly.  which,  as  we  hare  said.  Is  made  applicable 
to  cities  acting  under  special  charters,  the  law 
makes  provision  touching  what  must  be  done 
in  eases  like  this  before  the  action  Is  brought 
Haring  compiled  with  every  provision  of  the 
atatute  relating  to  bringrlng  her  suit,  plaintiff's 
actions  cannot  be  abated  because  of  her  fail- 
are  to  comply  with  a  provision  of  the  city  or- 
dinance, which  undertakes  to  make  require- 
ments in  addition  to  Cbose  provided  in  the 
titatute. 

S.  Complaint  is  made  that  the  verdict  of  the 
Jury  was  not  signed  by  a  member  thereof  as 
foreman.  Ciode,  i  2803,  provides  that  "the 
verdict  must  be  written  and  signed  by  a  fore- 
man chosen  by  the  jury  itself,"  etc.  This 
court  long  ago  held  that  that  provision  of  tbe 
statute  was  directory.  Morrison  v.  Overton, 
20  Iowa,  465.  That  theverdlct  upon  which  the 
court  entered  the  judgment  was  the  verdict  as 
returned  by  the  jury  is  not  disputed,  nor  does 
it  appear  from  iJtie  record  that  objection  was 
made  by  appellant  to  the  form  of  the  verdict 
at  the  time  it  was  returned.  There  is  uo 
claim  of  prejudice  by  reason  of  their  failure 
to  sign  the  verdict  Tbe  objection  is  without 
substantial  merit 

T.  It  is  said  that  the  verdict  Is  not  warrant- 
«d  by  the  evidence.  Without  considering  it  in 
detail,  we  mav  say  that  the  evidence  was 
abundant  to  support  the  verdlcT.  It  Is  shown 
witbont  conflict  that  plaintiff  fell  and  was 
injured  by  reason  of  the  bole  In  the  sidewalk, 
and  the  negligence  of  the  city  and  the  noto- 
riety of  the  defect  cannot  under  the  evidence, 
be  seriously  questioned.  As  is  usual  in  such 
cases,  the  evidence  as  to  the  extent  of  plain- 
tiff's Injury  is  conflicting.  It  is  conceded  in 
aiKunont  that  plaintiff  was  carried  Into  and 
out  of  the  court  room  during  the  trial.  The 
jnry  saw  her,  they  saw  and  heard  all  of  the 
witnesses,  and  hence  were  in  a  better  situ- 
ation to  judge  as  to  the  weight  which  might 
properly  be  given  to  their  evidence  than  we 
can  be.  It  was  for  them  to  find  the  extent 
of  plalntUTs  injury,  and  there  was  evidence 
warranting  their  verdict  We  discover  no  er- 
ror.   Affirmed, 


BRAKEE  V.  HOSKINS  et  aL 

(Snpreme  Court  of  Iowa.     May  IS,  1896.) 

<3aiixibomb!IT— iHJaxcTiox — Coi.i;.iLTBBAL  Attack. 

1.  A  Judgment  against  a  gamiBhee  provided 
that  it  anonld  be  satisfied  by  the  garnishee's 
turning  over  to  the  constable  all  the  property 
in  his  hands,  or  under  his  control,  after  satisfy- 
ing tbe  Hens  ot  the  gamisbee.  HeUt,  that  plain- 
tiff had  no  right  to  enforce  the  jodgment  wliere 
nothing  remained  to  turn  over  airter  the  gar- 
aishee^  claims  were  satisfied  out  of  the  prop- 
•my. 

2.  Csdc,  i  2522.  provides  that  a.  Judgment 
ol>tained  in  an  action  by  ordinary  proceedings 
'•ball  not  be  annnlled  or  modifie4f  by  an  order 


in  an  action  by  eqoitable  proceedings,  except 
for  a  defense  which  has  arisen  or  been  discov- 
ered since  judgment  was  entered.  Held,  that 
where  a  judgment  against  a  garnishee  provided 
it  should  be  satisfied  by  the  garnishee's  turn- 
ing over  to  the  constable  all  the  property  in  his 
liands  after  satisfying  the  liens  of  the  gar- 
uishee,  and  it  afterwards  appeared  that  there 
was  nothing  left  to  torn  over  after  satisfying 
such  liens,  an  action  to  cancel  and  enjoin  the 
judgment  could  be  maintained  by  such  gar-, 
uishee. 

3.  An  action  to  cancel  and  enjoin  the  en- 
forcement of  a  judgment  against  a  garnishee, 
on  the  ground  that  it  lias  lieen  satisfied  accord- 
ing to  its  conditious,  is  not  a  collateral  attacli. 

Appeal  from  district  court,  Buena  Vista 
county;    Lot  Thomas,  Judge. 

The  defendants  other  than  Hoskins  are  the 
shenff  and  the  clerk  of  tbe  court  in  Buena 
Vista  county.  September  18,  1893,  the  de- 
fendant Hoskins  obtained  a  judgment  before 
a  justice  of  the  peace  In  said  county,  for 
$125,  against  one  Hansen,  and  also  a  condi- 
tional judgment  against  this  plaintiff  for  the 
same  amount  as  garnishee;  tbe  condition 
being  that  the  judgment  should  be  satisfied 
by  the  garnishee's  turning  over  to  tbe  con- 
stable all  the  property  in  his  hands,  or  under 
his  control,  to  be  applied  to  the  judgment 
against  Hansen,  after  satisfying  the  liens  of 
the  garnishee.  On  the  29tb  ot  November, 
1893,  the  justice  who  entered  the  judgment 
notified  plaintiff  to  appear  on  the  28tta  of 
the  month  and  show  cause  why  execution 
should  not  issue  on  tbe  judgment  Plaintiff 
made  default,  and  an  order  was  entered  by 
the  justice  that  execution  issue.  From  this 
order  the  plaintiff  in  this  suit  appealed  to  the 
district  court  and  In  that  court  tbe  cause 
was  finally  dismissed  at  the  costs  of  Hos- 
kins. On  the  27th  of  March,  1894,  and  again 
on  the  1st  of  September,  1894,  Hoskins  took 
a  transcript  of  the  judgment  from  the  Justice, 
and  filed  it  in  the  office  of  the  dedc  of  tbe 
district  court  of  Buena  Vista  county;  and 
on  the  15tb  day  of  November,  1894,  the  clerk 
of  the  district  court  issued  an  execution 
thereon,  by  virtue  of  which  the  sheriff  has 
seized  the  plaintiffs  property,  and  is  about 
to  sell'the  same  to  satisfy  the  Judgment 
Tbe  foregoing  facts  appear  from  tbe  peti- 
tion, and  it  Is  further  averred  that  at  the 
time  of  the  issuance  and  levy  of  tbe  execu- 
tion the  judgment  against  the  plaintiff  had 
been  fully  satisfied,  by  the  plaintiff's  having 
turned  over  the  property  in  his  {Ktssesslon, 
or  under  his  control,  as  required  by  the  Judg- 
ment, "from  tbe  fact  that  he  had  not  then, 
and  never  had,  any  such  property  In  his  pos- 
session, above  his  claims."  Otbsr  facts  are 
pleaded  to  show  the  invalidity  of  the  Judg- 
ment, which  we  need  not  notice.  Tbe  peti- 
tion asks  that  the  judgment  be  vacated,  and 
that  the  defendant  be  enjoined  from  further 
attempts  to  collect  It,  with  other  relief.  To 
the  petition  there  was  a  demurrer,  which  the 
court  overruled,  and  entered  a  decree  vacat- 
ing the  Judgment  and  enjoining  Its  collection, 
from  which  the  defendant  appealed.  Af- 
firmed. 
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F.  F.  FavUle  and  James  De  Land,  for  ap- 
pellant 0.  L.  Ward  and  F.  H.  Helsell,  for 
appellee. 

GRANGER,  J.  1.  With  our  view  of  the 
case,  a  number  of  questions  may  be  eliminat- 
ed. The  Judgment  entered  against  the  plain- 
tiff as  garnishee  was  conditional  and  made 
•to  depend  upon  whether,  after  his  claim 
against  Hansen  was  satisfied,  he  would  have 
property  In  hia  bands,  or  under  bis  control, 
to  be  turned  over  to  the  constable.  If,  after 
his  claims  were  paid,  he  liad  property  left, 
belonging  to  Hansen,  the  Judgment  would  be 
satisfied  by  turning  it  over.  If,  after  the 
satisfaction  of  his  claims,  no  proi>»l7  was 
left,  then  the  condition  npon  which  be  was 
to  become  a  Judgment  debtor  had  failed. 
The  Judgment  entry  against  him  as  gar- 
nishee is  not  to  be  construed  so  as  to  render 
him  liable  for  the  Hansen  Judgment,  unless 
he  is  in  default  for  a  faUure  to  deliver  Han- 
sen's property  as  the  court  directed.  That 
direction  was  that  be  should  turn  over  what 
remained  after  Ms  claims  were  satisfied.  If 
none  remained,  of  course,  there  was  nothing 
to  tnrn  over.  If  we  make  the  proper  Infer- 
ence from  the  facts  pleaded  as  to  the  rule  on 
plaintiff  to  show  cause  before  the  Justice  why 
execution  should  not  issne,  it  was  to  settle 
the  conditional  feature  of  the  Judgment,  and 
malce  the  right  to  execution  for  its  enforce- 
ment absolute,  or,  upon  his  showing,  to  deny 
the  right  to  execution,  and  avoid  the  Judg- 
ment thereby.  Tlte  final  adjudication  in 
that  proceeding  was  against  the  right  to  an 
execution,  which  authorizes  an  inference  tliat 
the  district  court  found  against  bis  liability 
on  the  Judgment.  But,  however  that  may  be, 
it  is  pleaded  in  the  petition  in  this  case  tliat 
the  conditional  Judgment  was  satisfied  hy 
his  compliance  with  the  Judgment  to  turn 
over  property,  in  that  none  remained  to  turn 
over.  These  facts  are  admitted  by  the  de- 
murrer, which  are  conclusive  of  the  rights  of 
defendants  to  enforce  the  Judgment,  it 
seems  to  us  that  the  proposition  is  not  open 
to  doubt  • 

2.  It  is  thought  by  appellant  that  this  pro- 
ceeding cannot  be  maintained,  because  of  the 
provisions  of  Ck)de,  %  2522.  It  is  there  said, 
"Judgment  obtained  in  an  action  by  ordinary 
proceedings,  shall  not  be  anntilled  or  modi- 
fied by  an  order  in  an  action  by  equitable 
proceedings,  exc^t  for  a  defence  which  has 
arisen  or  been  disoovered  since  the  Judgment 
was  rendered."  This  proceeding  is  clearly 
within  the  exception  stated.  It  is  a  defense 
to  the  judgm«it  which  has  arisen  since  the 
Judgment  was  altered.  It  presents  facts 
transpiring  since  that  time,— a  satisfaction, 
in  effect  of  the  Judgment — or  perhaps,  in 
more  accurate  terms,  it  is  a  sliowing  that 
the  facts  on  which  tlie  conditional  Judgment 
was  to  become  absolute  never  existed. 

3.  Again,  it  Is  said  that  it  is  a  collateral  at- 
tack on  the  Judgment  We  think  not.  It  as- 
sails the  Judgment  directly,  to  cancel  it  of  rec- 


ord. That  is  the  purpose  of  the  snit  Tbe 
other  relief  follows  as  a  legal  consequence.' 
The  question  of  the  validity  of  tbe  judgment 
setdes  the  entire  rights  of  the  parties.  The 
Judgment  below  is  affirmed. 


C.  AULTMAN  &  CO.  v.  TBEPLE. 
(Supreme  Court  of  Iowa.     May  14,  1896.) 

NeBOTIABLB  InSTBOUBKTB — EVIDENCS  OP  P^TUEXT 

— FaocsEDs  or  Joint  KsTEapaism. 

In  replevin  for  property  taken  under  a 
cliattel  mortgage  by  the  mdorsee  of  the  note 
secured  thereby,  the  plaintiff  allied  that  the 
note  tmd  been  paid  before  the  transfer.  It  ap- 
peared that  plaintiff  and  one  of  the  payees  had 
been  engaged  in  a  joint  enterprise,  witii  an 
agreement  that  the  note  shoold  be  paid  from 
plaintiffs  share  of  the  proceeds.  Held,  that  it 
was  competent  to  show  payment  under  tbe 
agreement  without  first  showing  settlemHit  of 
tlie  Joint  venturea 

Appeal  from  district  court,  Howard  county: 
E.  E.  Cooley,  Judge. 

Action  of  replevin.  Trial  by  Jury.  Verdict 
for  the  defendant  Plaintiff  appeida.  Af- 
firmed. 

Frank  Sayre  and  H  L.  Spanldlng,  for  ap- 
pellant   Barker  &,  Upton,  for  appellee. 

ROTHROCK,  C.  J.  The  property  in  con- 
troversy consisted  of  two  mules  and  a  dark- 
bay  mare.  The  defendant  was  the  owner  of 
the  animnls,  and  on  the  28th  day  of  April, 
1891,  he  ezecjtcd  bis  negotiable  promissory 
note  to  Painter  and  Russell  for  $85,  payable 
November  1st  in  the  same  year.  At  the 
same  time  he  made  a  cliattel  mortgage  of 
said  pnH>ert7  to  said  Painter  and  Russeli,  to 
secure  the  payment  of  the  note.  The  mort- 
gage waa  not  filed  for  record  and  recorded 
until  February  20,  1892.  The  plaintiff  claim- 
ed to  be  the  owner  of  tlie  note  and  mortgage 
by  a  transfer  from  Thomas  Rnsseli.  The 
defendant  answered  that  he  had  fully  paid 
tbe  note  before  it  was  transferred,  and  wtiile 
It  was  In  the  possession  of  George  Painter, 
one  of  the  payees.  This  was  the  single  is- 
sue which  waa  for  trial  upva  the  ple&dings. 
The  Jury  were  fnlly  warranted  in  finding 
from  the  evidence  that  George  Painter  was 
tn  the  possession  of  the  note  until  after  it 
was  due,  and  that  it  was  tally  paid  before 
he  transferred  it  to  any  one.  We  nopd  not 
discuss  tlie  testimony  of  the  witnesses. 
There  is  a  very  decided  preponderance  of 
evidence  in  support  of  tbe  plea  of  payment. 
It  appears  that  George  Painter  and  the  de- 
fendant were  engaged  in  the  fall  of  the  y«ir 
1891  in  a  Joint  enterprise,  in  cutting  and  bal- 
ing wild  hay.  It  was  claimed  on  the  trial, 
in  beiialf  of  defendant  that  an  arrangement 
was  made  between  them  by  which  the  note 
and  mortgage  were  to  be  paid  from  the  pro- 
ceeds of  the  bay.  This  proposition  is  kihi- 
ported  by  the  evidence.  There  is  evidence 
to  the  effect  that  Painter  repeatedly  stitod 
that  the  note  was  satisfied  and  paiil  in  tlie 
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bsy  transaction.  The  prin«ix)al  qnestlon 
raised  by  coimBel  on  tkis  appeal  is  that  it 
■nas  not  competent,  In  this  case,  to  show  pay- 
ment without  first  shewing  a  settlement  of 
the  joint  hay  yentuae.  The  mle  invoked  by 
counsel  lias  no  apiflication,  under  the  Issne  of 
payment  made  tn  this  aaae.  The  note  was 
a  private  debt  due  from  the  defendant  to 
Painter  and  Rossell.  The  evidence  author- 
izes a  finding  that  it  was  agreed  that  pay- 
ment was  to  be  made  from  the  proceeds  of 
the  'sale  at  the  hay;  and  that  it  was  so  paid. 
Xo  set^mient  of  a  general  partnership  was 
n-quired  to  determine  the  question  of  pay- 
flsent  When  payment  was  made,  no  rights 
of  the  plalntur  to  any  other  person  were  in- 
volved. 

Otlier  objections  are  made,  to  instmctions 
to  the  Jury,  and  to  rulings  on  the  admisBlon 
and  exclusion  of  evidence,  wUch  we  do  not 
think  require  special  consideration.  We  find 
no  error,  and  the  Judgment  of  the  district 
'Conrt  Is  aSlrmed. 


WABSHAWKY  v.  ANCHOR  MUT.   FIBB 

INS.  CO. 

(Soprane  Court  of  Iowa.     May  15,  1896.) 

J9CBAXOB  —  PbOOPS  OF  LoSS— WaJVKR  — AOTIOH 

oy  Fibs  Folict— Evidbncb — Appeax 
— KnitoK   Cured. 

1.  Tinder  Acts  18th  Gen.  A^sem.  c.  211,  | 
3,  requiring  the  iioider  of  a  fire  policy  in  case 
of  Ion  to  state  "the  .facts  as  to  how  the  loss 
occurred,  so  far  aa  they  are  within  his  knowl- 
<4se.  and  die  extent  of  the  loss,"  an  affidavit 
bjr  the  insared  that  "I  do  not  know  how  the 
tte  oriciiiated,  bat  from  ail  the  circumstances 
1  think  it  originated  from  the  flue,"  is  sufficient 

2.  Proofs  of  loss  which  meet  the  require- 
nenta  of  Acts  18th  Gen.  Assem,  c.  211,  {  8,  are 
nijbdent,  tfaoneh  they  do  not  comply  with  the 
<:onditiona  of  the  policy. 

3.  The  assured  does  not  waive  a  waiver  of 
proofs  of  lou  by  afterwards  furnishing  the 
proofs. 

4.  In  an  action  on  a  policy  providing  that 
any  false  representations  as  to  the  conditiou  or 
occupancy  of  the  property  insured,  or  omission 
to  make  known  every  fact  material  to  the  risk, 
should  avoid  the  policy,  it  appeared  that  the  ap- 
plicatioD  described  the  builaing  aa  a  "general 
sales  room,"  and  warranted  that  the  applica- 
tion was  a  full  statement  of  all  the  facts  m  re- 
gard to  the  risk.  Heti^  that  it  was  error  to  ex- 
clode  evidence  tliat  the  building  was  used  as  a 
residence,  increasing  the  rislL. 

5.  AcU  18th  Geu.  Assem.  c.  211,  {  3,  pro- 
viding that  in  an  action  on  a  fire  |X>iicy  the 
amount  stated  in  it  is  prima  facie  evidence  of 
the  inanrable  valne,  at  the  date  of  the  policy, 
of  any  boilding  insured,  does  not  apply  to  a 
policy  on  personal  property. 

6.  In  an  action  on  a  fire  policy  issued  en  a 
stock  of  goods,  a  charge  that  the  amonnt  stated 
in  the  policy  is  prima  facie  evidence  of  the  in- 
surable value  of  the  property  at  the  date  of  the 
policy  is  erroneous,  an  placing  on  defendant  the 
borden  of  showing  that  its  value  was  less. 

Appeal  from  district  court,  Wayne  county; 
H.  M.  Towner,  Judge. 

Action  at  Uw  on  a  policy  of  insurance  Is- 
sued by  the  defendant,  to  recover  the  amount 
of  a  loss  by  flre  alleged  to  be  covered  by  the 
^licy.    There  was  a  trial  by  jury,  and  a 


verdict  and  Jndgment  for  the  plaintiff.    The 
defendant  appeals.     Reversed. 


SuUivan  &  SuUivan,  for  appellant 
Steele,  for  appellee. 


a  W. 


ROBINSON,  J.  The  policy  in  suit  was  Is- 
sued on  an  application  therefor  signed  by  the 
plaintiff,  and  Insured  him  against  loss  by  flre 
on  his  general  stock  of  merchandise  to  the 
amount  of  $1,000.  On  the  7th  day  of  De- 
cember, 1893,  during  the  lifetime  of  the  poli- 
cy, all  of  the  merchandise  insured,  excepting 
a  portion  valued  at  from  $30  to  $40,  was  de- 
stroyed by  fire.  The  plaintiff  seeks  to  recov- 
er on  account  of  his  loss  the  full  amonnt  of 
Ws  policy.  The  defendant  admits  the  issu- 
ing of  the  policy,  but  denies  liability  for  tlie 
loss.  The  verdict  and  Judgment  were  for  the 
sum  of  $000,  besides  costs. 

1.  The  policy  provided  ttiat  in  case  of  loss 
by  flre  the  insured  should  forthwith  give  no- 
tice of  the  loss  to  the  company,  and,  as  soon 
thereafter  as  possible,  furnish  a  particular 
account  of  the  loss,  signed  and  sworn  to  by 
him,  stating  various  facts,  which  need  not 
be  enumerated  here,  together  with  a  certifi- 
cate of  a  magistrate  or  notary  public  stating 
that  he  has  examined  the  circumstances  at- 
tending the  loss,  and  verily  believes  that  the 
assured  has,  without  fraud,  sustained  loss 
on  the  property  insured  to  a  specifled  amount. 
The  proof  required  by  the  terms  of  the  policy 
was  not  furnished  to  the  company.  The 
plaintiff  claims  that  they  were  waived  by  the 
defendant,  but  that  as  a  matter  of  precau- 
tion he  submitted  in  due  time  all  the  proofs 
which  the  statute  requires  before  suit  can 
be  brought  Eight  days  after  the  loss  occur- 
red, the  secretnry  and  adjusting  agent  of  the 
defendant  visited  the  place  of  the  flre,  and 
made  some  examinations  in  regard  to  the  loss. 
In  view  of  the  disposition  which  we  find  it 
necessary  to  make  of  this  case,  it  would  not 
be  proper  t«  say  more  in  regard  to  the  al- 
leged waiver  of  proof  than  that  some  of  the 
evidence  submitted  for  the  plaintiff  tended 
to  show  that  there  was  such  a  waiver  by  the 
adjusting  agent.  After  his  visit,  and  after 
the  alleged  waiver  was  made,  but,  it  Is  claim- 
ed, within  60  days  from  the  date  of  the  loss, 
the  plaintiff  sent  to  the  defendant  a  formal 
notice  and  aflidavlt,  which  stated  that  the 
loss  had  occurred,  giving  its  date,  describing 
In  general  terms  the  merchandise  destroyed, 
and  stating  that  It  was  owned  by  the  plain- 
tiff, and  that  It  was  of  the  value  of  $1,775. 
The  papers  also  stated  that  the  origin  of  the 
flre  was  unknown,  but  that  it  was  supposed 
to  have  been  caused  by  a  flue.  Although  the 
proof  thus  famished  did  not  meet  the  re- 
quirements of  the  policy,  it  was  sufficient, 
under  section  3  of  chapter  211  of  the  Acts 
of  the  18*  General  Assembly,  If  made  In 
time.  It  was  said  In  Welsh  v.  Insurance 
Co.,  71  Iowa,  339,  32  N.  W.  369,  that  the  ob- 
ject of  the  portion  of  that  statute  which  re- 
lates to  the  proof  of  loss  which  Is  required  of 
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the  asanred  before  he  can  maintain  an  action 
on  his  i>olic7  Is  "to  simplify  the  proofs  of 
loss  necessary  to  be  made,  and  to  prevent 
insurance  companies  from  availing  them- 
selves of  technical  defenses  founded  upon  un- 
reasonable requirements  In  making  proofs  of 
loss."  The  statute  was  in  existence  when 
the  iMllcy  In  suit  was  issued,  and  governed, 
and  in  a  sense  became  a  part  of,  the  contract 
of  Insurance.  The  case  of  Williams  v.  In- 
surance Co.,  60  Iowa,  665,  cited  by  the  ap- 
pellant, was  decided  before  this  statute  was 
enacted,  and  has  no  application  to  the  ques- 
tion under  consideration.  Nor  Is  this  case 
within  the  rule  of  Brock  v.  Insurance  Co. 
(Iowa)  6i  N.  W.  686,  also  cited  by  appellant. 
The  proof  In  that  case  did  not  show  how  the 
fire  occurred,  nor  that  its  origin  was  un- 
known. In  this  case  the  affidavit  of  the  plain- 
tiff contained  the  following:  "I  do  not  know 
how  the  flre  originated,  but  from  all  the 
circumstances  I  think  it  originated  from  the 
flue."  It  also  described  the  place  where  the 
property  was  kept,  and  stated  its  actual  cash 
ralue.  The  statute  required  the  plaintiff 
to  state  "the  facts  as  to  how  the  loss  occur- 
red, so  far  as  they  are  within  his  knowledge, 
and  the  extent  of  the  loss."  We  think  the 
statements  of  the  affidavit  were  stifflcient  It 
was  not  necessary  to  set  out  a  complete  In- 
ventory of  the  property  destroyed,  since  It 
constituted  the  larger  part  of  a  stock  of  mer- 
chandise. 

2.  It  is  argued  that  by  furnishing  proofs 
of  loss  the  plaintiff  waived  the  alleged  waiv- 
er previously  made,  and  that  he  cannot  rely 
upon  both  a  waiver  and  a  compliance  with 
the  statute.  Why  he  may  not  do  so  does 
not  appear.  We  think  It  Is  right  of  the 
plaintiff  to  plead  both,  and  rely  upon  that 
which  the  evidaice  establishes. 

3.  The  application  described  the  building 
in  which  the  property  insured  was  to  be  kept 
as  a  "general  salee  room,"  and  contained  a 
clause  to  the  effect  that  the  application  was 
"a  full  and  complete  statement  and  exirasl- 
tion  of  all  facts  In  regard  to  the  condition 
*  *  ♦  and  risk  of  the  property  to  be  in- 
sured," and  warranting  that  it  was  so.  The 
policy  made  the  application  a  part  of  the  con- 
tract of  insurance,  and  provided  that  any 
false  representations  by  the  assured  of  the 
condition  or  occupancy  of  the  property  insur- 
ed, or  any  omlssicm  to  make  known  every  fact 
material  to  the  risk,  or  if  the  premises  should 
be  occupied  or  used  to  Increase  the  risk, 
without  the  consent  of  the  company  in  writ- 
ing, then  the  policy  should  be  void.  There 
was  evidence  whk^  tended  to  show  that  the 
plaintiff  and  one  of  his  employes  lived  in 
a  part  of  the  building  separated  from  the 
remainder  by  a  curtain,  and  that  some  cook- 
ing was  done  there.  An  objection  to  a  ques- 
tion which  called  for  declarations  of  the  plain- 
tiff as  to  the  use  he  was  making  of  the  build- 
ing as  a  place  in  which  to  live  was  sustained. 
The  adjusting  agent  of  the  defendant  was 
asked  whether  the  using  of  the  premises  as  a 


dwelling  as  well  as  a  sales  room  Increased  the 
risk,  but  an  objection  to  that  question  wa» 
sustained.  We  do  not  understand  that  the 
objection  went  to  the  competency  of  the  wit- 
ness, but  to  the  relevancy  and  competency  of 
the  answer  sought  The  policy  made  the  use 
to  which  the  building  in  question  was  devoted 
material,  and  It  was  proper  to  show  that  It 
was  not  used  as  required  by  the  terms  of  tiie 
Insurance.  It  was  also  proper  to  show  that 
an  unauthorized  use  of  the  building  mcreas- 
ed  the  risk  which  the  defendant  had  assumed. 
See  Stennett  v.  Insurance  Co.,  6S  Iowa,  675, 
28  N.  W.  12;  Oarretson  v.  Insurance  Co..  81 
Iowa,  728,  46  N.  W.  1047;  Russell  v.  Insur- 
ance Co.,  78  Iowa,  220,  42  N.  W.  654.  Wheth- 
er a  change  In  the  occupation  of  the  premises 
Increased  the  risk  waa  a  question  for  the  de- 
termination of  the  Jury.  Martin  v.  Insurance 
Co.,  86  Iowa,  650,  62  N.  W.  634,  and  authori- 
ties therein  cited.  It  follows  that  the  dis- 
trict court  erred  In  rejecting  evidence  In  re- 
gard to  the  use  to  which  the  building  was  de- 
voted, and  In  not  permitting  the  defendant 
to  show  that  occupying  it  for  dwelling  par- 
poses  increased  the  risk. 

4.  The  court  charged  the  Jury  as  follows: 
"The  amount  stated  in  the  policy  shall  be 
received  as  prima  facie  evidence  of  the  ht- 
snrable  value  of  the  property  at  the  date  of 
the  policy.  This  presumption  may,  however, 
be  overcome  by  evidence  whl(±  satisfies  your 
minds  as  to  Its  real  value.  Ton  may  also  de- 
termine what  depredatlMi  or  diminution  in 
the  value  of  the  stoclr.  If  any.  Is  shown  by 
the  evidence  before  the  loss  occurred.  From 
the  evidence  submitted  you  will  determine  the 
actual  cash  value  of  the  property  insured  at 
the  date  of  the  Ices.  Ton  will  then  determhie 
the  actual  cash  value  of  the  property  insur- 
ed which  was  saved  from  said  fire,  and  the 
difference  will  be  the  measure  of  plaintifTs 
recovery.  The  defendant  company  will  be 
liable  for  the  actual  value  of  the  property 
damaged  or  destroyed  by  said  fire,  unless  such 
damage  or  loss  exceed  the  amount  of  the  poli- 
cy, to  wit,  $1,000.  In  no  case  can  plaintiff's 
recovery  exceed  said  sum."  The  infwence 
which  the  Jury  would  be  apt  to  draw  treat 
the  first  part  of  the  paragraph  was  that  the 
amount  stated  In  the  policy  would  be  presum- 
ed to  be  what  the  plaintiff  was  entitled  to  re- 
cover. In  an  aotion  on  a  policy  of  insurance 
to  recover  for  a  loss  sustained,  the  amount 
stated  in  the  policy  is  made  by  section  3  of 
chapter  211  of  the  Acta  of  the  IStfa  Genera) 
Assembly  prima  facie  evidence  of  the  lo- 
surable  value,  at  the  date  of  the  policy,  of  any 
building  insured,  and  the  burden  of  sbowhig 
that  the  actual  value  was  less  than  that  stat- 
ed, and  that  there  has  been  a  depreciation  in 
value,  is  placed  upon  the  Insurance  company. 
But  tt  was  held  in  Joy  v.  Insurance  Co.,  S3 
Iowa,  13,  48  N.  W.  1049,  that  the  rule  stated 
does  not  apply  to  personal  property,  and  that 
holding  was  followed  In  Martin  t.  Insurance 
Co.,  85  Iowa,  651,  52  N.  W.  534.  Therefore 
the  court  erred  in  the  first  part  of  the  para- 
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gnpb  qnoted.  It  Is  Insisted,  howerer,  that 
tlie  error  was  cured  In  the  last  part,  and 
that  the  error  was  not  prejudicial.  We  do 
not  find  anything  In  the  charge  which  ap- 
pears to  cure  the  error.  The  effect  of  that 
was  to  make  the  policy  presumptive  evidence 
that  the  value  of  the  merchandise  insured 
was  $1,000,  and  to  place  upon  the  defendant 
the  burden  of  proving  that  It  was  less.  It  is 
true  that  the  Jury  returned  a  verdict  for  less 
than  the  value  of  the  property  as  stated  in  the 
policy,  but  we  cannot  say  that  the  jury  would 
liave  found  the  plaintiff  to  be  entitled  to  so 
large  a  mua  as  that  fixed  in  the  verdict  bad 
It  understood  that  the  plaintiff  was  required 
to  show  affirmatively  the  value  of  the  mer- 
chandise he  bad  lost.  Some  of  the  evidence 
tended  to  show  that  It  did  not  exceed  $400. 
It  was  right  of  the  defendant  to  have  the 
jnry  properly  instructed  with  respect  to  the 
proper  method  of  determining  the  true  value. 
For  the  errors  pointed  out,  the  judgment  of 
the  diatrlct  court  la  reversed. 


In  re  CARTER  et  aL 

STATB  BANK  OF  KEOKUK  et  al.  v. 
IRWIN. 

(Supreme  Court  of  Iowa.     May  16,  1896.) 

Aasissif  BST  Foa  Bbxbfit  or  Crkditobs  —  Part- 

NIBSBIP  —  KlOBTS  OF  UHIDITOBS  OF 

Firm  and  Pakthers. 

1.  Where  an  assignment  for  the  benefit  of 
creditors  baa  been  made  by  a  firm,  and  also  by 
the  partnera  as  individuals,  the  holder  of  a  note 
ezecnted  by  the  firm  and  the  members  individ- 
oally  ia  entitled  to  have  the  estates  of  the  part- 
nership and  of  each  partner  liept  separate,  and 
to  receive  a  dividend  from  eadi,  tboagh  the 
note  was  given  for  a  firm  liability. 

2.  Under  Code,  i  2122,  making  it  the  duty 
of  the  coort  to  "order  the  assignee  to  make  fair 
and  equal  dividend  among  the  creditors  of  the 
a.wets  in  bis  hands,  in  proportion  to  their 
claims,"  the  distribution  should  be  made  in  ac- 
cordance with  the  legal  riglits  of  the  creditors; 
and  the  fact  that  one  does  not  petition  special- 
ly for  a  separate  dividend  from  the  estates  of 
a  firm  and  of  ita  members,  to  which  he  is  en- 
titled, or  files  his  claim  against  the  partnership 
imly,  where  all  are  covered  by  the  same  aa- 
!>:irnnient,  does  not  relieve  the  court  of  the 
•luty  of  ordering  such  dividends  paid  him  as  his 
proof  entitles  him  to  receive. 

Appeal  from  district  court,  Lee  county; 
James  D.  Smith,  Judge. 

Tliis  is  a  proceeding  upon  the  separate  pe- 
titions of  tbe  State  Bank  of  Ke<Auk,  Iowa, 
and  of  A.  C.  Hosmer,  creditors,  for  an  oader 
•ledAring  certain  priorities  in  their  favor, 
and  for  an  order  of  distribution  accordingly, 
and  tbe  answers  of  Wells  M.  Irwin,  assignee, 
thereto.  The  issues  joined  on  both  petitions 
were  sabmitted  together,  as  in  equity,  and  a 
decree  rendeted  In  favor  of  the  petittoners, 
from  -wblch  the  d«^endant.  Wells  M.  Irwin, 
appeals.    Modified  and  affirmed. 

W.  J.  Roberts  and  A.  L.  Parsons,  for  ap- 
pellant.   Jaa.  C  Davis,  for  appellees. 


GIVEN,  J.  1.  The  following  statement  ot 
the  facts  wUl  be  sufficient  for  a  correct  un- 
derstanding of  the  questions  to  be  consider- 
ed: On  the  1st  day  of  September,  1893,  Car^ 
ter  &  Moody,  a  firm  composed  of  Mary  F. 
Carter  and  Arthur  H.  Moody,  made  a  general 
assignment  of  all  the  property  owned  by 
them,  as  a  co-partnerablp  and  as  Individuals, 
to  WelLs  M.  Irwin,  in  trust  for  tbe  benefit  of 
all  tbelr  creditors.  Mr.  Irwin  accepted  the 
trust,  qualified,  and  gave  notice  to  the  cred- 
itors, as  required  by  statute.  Within  the 
time  prescribed  a  large  number  of  claims 
were  presented,  and  filed  by  Mr.  Irwin,  In- 
cluding tbe  claims  of  these  petitioners.  The 
claim  of  the  State  Bank  of  Keokuk  is  upon- 
Biz  promissory  notes  executed  to  the  bank, 
and  which  are  Identified  as  Exhibits  A  to  F, 
Inclusive.  Exhibit  A,  dated  April  11,  1891. 
is  for  $5,000,  and  signed,  "Carter  &  Moody, 
Arthur  H.  Mooody,  Ed.  &  Carter."  Exhibit 
B,  dated  April  16,  1891,  Is  for  $2,600,  signed, 
"Carter  &  Moody,  Arthur  H.  Moody,  Ed.  S> 
Carter."  BxblMt  C,  dated  November  1, 1892, 
is  for  $2,500,  signed,  "Carter  &  Moody,  Ed.  S^ 
Carter."  Exhibit  D,  dated  February  25, 1892, 
Is  for  $2,500,  signed,  "Carter  &  Moody,  Ar- 
thur H.  Moody,  Ed.  S.  Carter."  Exhibit  E, 
dated  November  6,  1891,  is  for  $2,500,  sign- 
ed, "Arthur  H.  Moody,  Ed.  S.  Carter,  Carter 
&  Moody."  Exhibit  F,  dated  April  10,  1891, 
Is  for  $5,000,  signed.  "Mary  F.  Carter,"  and 
Indorsed,  "Carter  &  Moody,  Arthur  H.  Moody." 
Tbe  statement  of  this  claim  shows  that,  imr 
der  an  order  of  court,  $10,000  realized  from 
a  certain  security  held  by  the  bank  was  ap- 
plied as  payment  and  credit  on  Exhibits  A 
B,  C  and  D;  tbat  a  balance  of  $1,267.59,  with 
Interest,  remains  due  on  Exhibit  D,  and  also 
the  full  amounts  of  Exhibits  E  and  F.  For 
these  amounts  the  bank  asked  to  be  allowed 
against  said  "co-partnership,  and  separately 
against  tbe  parties  signing  the  said  notes  as 
Indlviduala"  The  claim  of  A.  C.  Hosmer  is 
upon  two  promissory  notes,— one  for  $1,000, 
dated  June  27,  1889,  and  tbe  other  for  $5,000, 
dated  July  2, 1890,— each  of  which  Is  signed, 
"Carter  &  Moody,  Ed.  S.  Carter,  Arthur  H. 
Moody,  Mary  F.  Carter."  Tbe  claim  Is  made 
"against  the  firm  of  Carter  &  Moody,  tbe 
members  thereof,  and  Mary  F.  Carter,  per- 
sonally and  Individually."  Florida  Howell 
presented  a  claim  for  $3,000  and  Interest,  on 
a  note  signed,  "Carter  &  Moody,  Mary  F. 
Carter,  Arthur  H.  Moody,  Anna  M.  Moody, 
Ed.  S.  Carter";  tbe  verification  reciting  "that 
Carter  &  Moody  are  justly  indebted  to  me  in 
tbe  sum  of  $3,000  and  interest"  A.  C.  Hos- 
mer presented  a  claim  against  Carter  & 
Moody  and  Arthur  H.  Moody  for  $1,000,  on  a 
note  signed,  "Carter  &  Moody,  Arthur  H. 
Moody,  and  Anna  M.  Moody."  Several  oth- 
er claims  were  presented  against  Carter  & 
Moody,  upon  promissory  notes  signed,  "Car- 
ter &  Moody,"  and  also  claims  uiwn  open  ac- 
counts against  the  firm  of  Carter  &  Moody. 
The  assignee  reported  all  these  claims  a» 
having  been  filed  within  the  time  reqtilredt 
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and  no  objeetlons  were  filed  to  any  of  said 
claims.  After  the  time  allowed  for  filing  ob- 
jectitMas  to  claims,  and  before  any  distribu- 
tion of  assets  bnA  been  ordered  or  made,  to 
wit,  on  Marcli  30,  1804,  the  SUte  Bank  of 
Keokuk  filed  its  petition,  entitled  as  "In  tbe 
Matter  «f  the  Estate  of  Carter  &  Moody,  In- 
solvents. Petition  of  State  Bank  of  Keokuk." 
Said  petition  states  tbe  fact  of  said  assign- 
ment for  tbe  benefit  of  creditors;  that  the 
said  co-partnership  and  IndlTiduai  members, 
and  IndlTidiULls  signing  or  Indorsing  the 
same,  are  Indebted  to  the  bank  upon  said 
promissory  notes  Exhibits  D,  E:,  and  F,  as 
before  stated;  that  said  firm,  and  tiae  in- 
dividual members  thereof,  are  insolvetit;  that 
the  assets  ot  the  iMtrtnership  are  insufficient 
to  pay  the  debts  thereof,  and  that  the  In- 
dividual assets  of  said  members  are  not  suffi- 
cient to  pay  their  individual  debts;  that,  in 
addition  to  the  co-partnership  assets,  the  in- 
dividual members  of  said  firm  have  separate 
estates  of  their  own,  as  described  In  the  pe- 
tition. That  petltiooer,  being  a  creditor  of 
tbe  co-partnership,  and  of  the  Individual 
members  of  same,  as  sucb,  and  as  makers  or 
indoraers,  has  a  right  to  present  his  claim 
against  each  of  said  separate  funds,  where- 
fore he  prays  as  follows:  "Wherefore  your 
petitioner  iMrays  for  judgm«it,  order,  and  de- 
cree ordering  and  directing  said  assignee  to 
separate  tlie  said  partnership  funds  from  tbe 
assets  of  the  individual  members  of  said  co- 
partnership; that  said  assignee  be  directed 
to  pay  to  your  petitioner  the  pro  rata  pro- 
portion as  due  It  as  creditors  of  tbe  co-part- 
nership, and  also  to  pay  to  your  petitioner,  up- 
on the  respective  claims  as  above  set  forth, 
oat  of  the  assets  of  the  individual  members 
of  said  co-partnership,  to  the  exclusion  of  the 
general  creditors  of  the  co-partnership  and 
Cgr  such  other  and  further  relief  as  to  equity 
and  good  conscience  belongs."  On  the  same 
day  a  similar  petition  of  A.  C.  Hosmer  was 
filed,  presenting  said  dalm  as  theretofore 
filed  on  said  note  of  June  27,  1880,  for  (l-OOO 
and  said  note  of  July  2,  1890,  for  $5,000,  and 
alleging  sut>8tantial1y  as  in  said  petition  of 
the  bank,  and  claiming  the  amount  due 
against  the  firm,  the  members  thereof,  and 
against  A.  H.  Moody,  personally,  on  said 
$1,000  note,  and  Mary  P.  Carter,  personally, 
on  said  $5,000  note.  An  original  notice,  en- 
titled, "State  Bank  of  Keokuk,  Plalntlir,  vs. 
Wells  S.  Irwin,  Assignee,  Defendant,"  was 
served  upon  Mr.  Irwin,  notifying  him  of  the 
prayer  of  the  petition.  A  like  notice  of  the 
petition  of  A.  C.  Hosmer  was  also  served.  Mr. 
Irwin  appeared,  and  demurrer  to  these  peti- 
tions; and,  his  demurrer  being  overruled,  he 
filed  his  answer  to  each.  In  answer  to  the 
bank,  he  alleges  that  said  indebtedness  was 
in  fact  partnership  indebtedness,  and  that 
said  notes  were  all  partnership  notes,  and 
given  for  the  benefit  of  said  partnership.  He 
denies  tbe  right  of  the  bank  to  present  Its 
<daim  against  the  partnership,  and  against 
the  Indlyldnal  members  thereof,  "and  alleges 


that,  having  elected  to  file  Its  claim  against 
the  partnership  and  receive  dividends,  it  Is 
now  est<^ped  from  claiming  priority  over  oth- 
er creditors  of  said  Carter  &  Moody  In  tbe 
difitribution  of  tbe  fund  belonging  to  the  In- 
dividual menlbera  of  said  firm."  His  answer 
to  the  petition  of  A.  G.  Hosmer  Is,  In  sul>- 
stance,  the  same  as  tbat  to  the  petition  of 
tbe  Imnk.  The  learned  Judge  found  that,  nn- 
der  the  terms  of  said  general  assignment, 
"there  would  be  the  right  In  tbe  creditors  of 
the  co-partnership  to  participate  In  the  as- 
sets of  the  co-partnersblp  to  the  exclusion  ot 
the  individual  creditors,  and  there  would  far- 
ther be  the  right  of  the  individual  creditors 
to  participate  In  the  Individual  assets  to 'the 
exclusion  of  the  partnership  creditors,  until 
each  of  the  respective  classes  of  creditors 
should  be  paid  in  full."  As  to  the  State  Bank 
of  Keokuk,  the  coart  found  that  upon  said 
note.  Exhibit  F,  the  bank  "is  entitled  to  par- 
ticipate with  the  co-partnership  creditors  in 
the  co-partnership  assets,  and  to  apply  said 
dividends  that  may  be  paid  on  account  of 
said  co-partnership  assets  upon  said  claim," 
and  is  entitled  to  participate  in  the  individual 
assets  of  Mary  F.  Carter  and  of  Arthur  H. 
Moody,  until  any  balance  remaining  due  up- 
on said  note  shall  be  fully  paid,  pro  rata  with 
all  the  individual  daims  of  the  bank  and  A. 
C  Hosmer  In  said  individual  assets;  that, 
upon  Exhibit  D,  tbe  bank  is  entitled  to  par- 
ticipate with  firm  creditors  In  the  firm  assets, 
and  to  participate  In  the  individual  assets  of 
Arthur  H.  Moody,  to  the  exclusion  of  the 
firm  creditors,  until  said  claim  is  paid;  that, 
upon  Exhibit  K,  the  bank  is  also  entitled  to 
participate  with  the  firm  creditors  in  the 
assets  of  the  firm,  and  for  any  balance  in  the 
individual  assets  of  Arthur  H.  Moody,  to  the 
exclusion  of  the  firm  creditors,  until  the  bal- 
ance is  paid.  The  court  found  that  A.  C. 
Hosmer  is  entitled,  upon  said  note  of  $1,000, 
dated  June  27,  1880,  to  participate  cqually 
with  the  other  co-partnership  creditors  in  the 
assets  of  the  firm,  and,  for  any  balance,  to 
participate  In  the  individual  assets  of  Arthur 
H.  Moody,  to  the  exclusion  of  the  co-partner- 
ship creditors,  until  the  balance  shall  be  paid, 
also,  that  A.  0.  Hosmer  is  entitled,  upon  said 
promissory  note  for  $5,000,  to  participate  iu 
the  partnership  assets  upon  an  equality  with 
the  other  partnership  creditors,  and  in  the  in- 
dividual as.set8  of  Arthur  H.  Moody  and  Mary 
F.  Carter  to  the  exclusion  of  partnership 
creditors,  until  the  balance  Is  paid.  The  court 
further  found  that  the  members  of  said  firm 
owned  property  In  their  Individual  rights  aa 
stated  In  the  petition.  It  was  ordered  that 
the  assignee  separate  the  assets  of  the  co- 
partnership and  of  the  individuals,  and,  as 
to  Mary  F.  Carter,  that  the  proceeds  of  her 
individual  property  be  applied  to  her  in- 
dividual obligations  to  the  bank  and  to  Mrs. 
Ilosmer,  "to  the  exclusion  of  any  application 
of  said  proceeds  upon  the  partnership  debts, 
until  the  personal  obligations  of  said  Mary 
F.  Carter  had  been  paid."    As  to  Arthur  H. 

Digitized  by  VjOOQlC 


Ivn'a.) 


IN  HE  CABTEK. 


241 


Mood;,  it  was  ordered  that  the  proceeds  of 
his  Indlvidaal  property  be  first  applied  to 
the  paymeiit  of  the  Individual  claims  against 
him  "belonging  to  the  State  Bank  of  Keokuk 
and  Mrs.  A.  C.  Hosmer,  before  any  of  said 
proceeds  shall  be  applied  to  the  payment  of 
the  partnership  debts  of  Carter  &  Moody." 

2.  Petitioners  move  this  court  to  dismiss 
the  appeal  upon  the  grounds  that  appellant, 
as  assignee,  has  no  Interest  In  the  distribu- 
tion of  the  assets  that  entitles  him  to  ap- 
peal, and  he  has  no  permission  from  the 
conrt  nor  request  from  the  creditors,  to  ap- 
peal. This  motion  was  argued  at  length, 
and  with  many  citations.  In  anticipation  of 
its  being  submitted  and  decided  before  the 
cases  were  prei>ared  for  submission  on  the 
merits,  bat  we  ordered  the  motion  to  be  sub- 
mitted with  the  cases.  It  will  be  observed 
that  appellees  entitled  their  petitions  as  in 
the  matter  of  this  assignment,  and  as  against 
the  assignee  only;  that  he  alone  was  serv- 
rd  witli  notice;  that  he  alone  appeared  and 
joined  issues,  and  that  appellees  proceeded 
to  trial  against  him  as  the  party  in  Interest 
They  did  not  ask  leave  of  the  court  to  Instl- 
tnte  these  proceedings  against  its  officer,  nor 
question  his  right  to  defend  against  what 
they  were  claiming,  but  treated  him,  not 
only  as  a  proper  party,  but  as  the  only  party 
entitled  to  defend.  It  may  well  be  question- 
ed whether,  onder  these  facts,  appellees 
should  be  heard  in  this  court  to  question  ap- 
pellant's right  to  appeal,  but  this  we  do  not 
determine.  Appellees'  counsel,  In  their  aV' 
imaent  on  the  merits  after  the  motion  was 
ordered  submitted  with  the  case,  say:  "We 
desire  to  gay  frankly  to  the  court  that,  unless 
the  dismissal  of  the  appeal  wotild  preclude 
the  creditors  from  again  litigating  the  ques- 
tions Involved  In  this  controversy,  we  would 
■nnch  prefer  the  court  should  determine  the 
t»se  npon  Its  merits.  A  large  amount  of  la- 
bor and  expense  have  been  expended  by  both 
parties  to  this  controversy,  and  the  deter- 
mination of  this  court  should  be  final,  so  far 
M  the  rights  of  the  various  parties,  appel- 
kes,  the  assignee,  and  other  creditors,  are 
concerned."  In  view  of  the  record,  and  of 
this  statement  of  counsel,  we  will  not  con- 
Flder  the  motion,  but  regard  It  as.  In  effect, 
witlidrawn,  and  proceed  to  consider  the  case 
on  its  merits.  We  have  not  considered,  and 
do  not  determine,  whether  the  creditors  oth- 
fr  than  these  petitioners  are  concluded  by 
As  litigation.  We  must  leave  that  to  be 
det<»nnined  when  there  is  no  question  but 
that  the  parties  in  interest  are  before  us. 

3.  Tills  assignment  has  been  received  and 
•ceepted  by  all  parties  concerned— and  cor- 
r«ctly  M>— as  a  valid  general  assignment  of 
all  the  property  of  the  co-partnership,  and 
of  the  individual  members  thereof,  not  ex- 
empt, for  the  benefit  of  all  the  creditors  of 
Kaid  firm  and  of  Its  members,  as  such  and 
M  individuals.  That  the  assignment  says 
't  Is  "pro  rata"  does  not  defeat  the  right 
■hat  any  creditor  may  have  to  priority.     It 
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is  pro  rata  to  all  who  have  equal  right  to  all 
or  to  any  part  of  the  assets.  In  re  Hooker, 
75  Iowa,  377,  39  N.  W.  652.  "It  is  an  ele- 
mentary principle  of  the  law  that  in  cases 
of  Insolvency  of  a  partnership  the  partner- 
ship creditors  are  entitled  to  be  first  paid 
from  the  proceeds  of  the  partnership  prop- 
erty, and  the  creditors  of  the  Individual 
members  of  the  partnership  are  entitled  to 
be  first  paid  out  of  the  assets  of  the  Indl- 
yldual  member  who  owes  the  debt"  Budd 
V.  King,  83  Iowa,  99,  48  N.  W.  975.  Look- 
ing to  the  notes  upon  which  these  petitioners 
make  their  claims,  it  will  be  seen  that  they 
evidence  Indebtedness  against  both  the  co- 
partnership and  the  Individuals  who  joined 
in  the  execution  or  indorsement  thereof.  Ar- 
thur H.  Moody  is  unquestionably  personally 
liable  upon  each  of  these  notes  as  maker  or 
Indorser,  and  Mary  F.  Carter  is  unquestion- 
ably personally  liable  upon  the  $5,000  of  the 
bank,  and  upon  the  two  notes  of  Mrs.  Hos- 
mer, as  maker.  That  these  notes  are  char- 
ges against  the  firm,  and  also  against  these 
persons  as  members  thereof  and  as  individ- 
uals, does  not  change  the  fact  of  their  Indi- 
vidual liability,  nor  the  order  in  which  dis- 
tribution should  be  made.  These  being  co- 
partnership debts,  these  creditors  have  an 
undoubted  right  to  share  with  other  partner- 
ship creditors  in  the  firm  assets;  and,  being 
Individual  debts  arising  from  Indlvldtial  obli- 
gations, they  have  the  right  to  share  with 
individual  creditors  in  the  Indivldtul  assets, 
with  preference  therein  over  partnership 
creditors.  It  Is  probably  true  that  most,  If 
not  all,  of  these  notes  were  executed  for  the 
benefit  of  the  co-partnership,  but  the  fact 
remains  that  Arthur  H.  Moody  and  Mary  P. 
Carter  are  personally  liable  thereon  to  the 
extent  already  stated.  We  cannot  say  that 
the  credit  was  extended  to  the  co-partner- 
ship, rather  than  to  the  individuals,  and  that, 
therefore,  the  creditors  may  share  only  as 
creditors  of  the  firm.  So  far  as  appears,  the 
credit  was  extended,  not  to  any  one,  but  to 
each  and  every  one  who  assumed  the  liabili- 
ty. The  order  of  distribution  made  by  the 
district  court  is,  except  in  three  particulars, 
according  to  the  liabilities  as  shown  by  the 
notes,  and  In  harmony  with  the  law  as  an- 
nounced by  this  court  in  Budd  v.  King,  su- 
pra. The  three  particulars  are  these:  Ac- 
cording to  the  decree,  A.  O.  Hosmer  is  only 
permitted  to  share  in  the  partnership  assets 
and  the  individual  assets  of  Arthur  H. 
Moody  on  the  note  of  June  27,  1889,  for  $1,- 
000.  Mary  F.  Carter  signed  that  note  as 
one  of  the  makers,  the  same  as  Arthur  H. 
Moody  did,  and  Mrs.  Hosmer  has  the  same 
right  to  share  in  Mary  F.  Carter's  individual 
assets  as  In  those  of  A.  H.  Moody.  The 
claim  of  Florida  Howell  is  upon  a  note  for 
$3,000,  signed,  "Carter  &  Moody,  Mary  P. 
Carter,  Arthur  H.  Moody,  Anna  M.  Moody, 
Ed.  S.  Carter."  Mary  F.  Carter  and  Arthur 
H.  Moody  are  personally  liable  upon  this 
note,  and  the  creditor  is  entitled  to  share 
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with  the  other  creditors  of  these  Individuals. 
True,  this  claim,  as  presented,  was  against 
"Carter  &  Moody,"  but  that  Is  no  reason  why 
the  distribution  should  not  be  according  to 
the  legal  rights  of  the  parties.  A.  C.  Hos- 
mer  presented  a  claim  upon  a  promissory 
note  for  $1,000,  signed,  "Carter  &  Moody, 
Arthur  H.  Moody,  Anna  M.  Moody,"  and 
claiming  against  "Carter  &  Moody  and  Ar- 
thur H.  Moody."  This  creditor  is  entitled 
to  share  in  the  personal  estate  of  Arthur  H. 
Moody.  All  the  other  claims  were  upon 
notes  and  accounts  against  the  firm  alone. 
True,  these  two  claimants  did  not  petition 
the  court,  as  did  appellees;  but  it  was  the 
duty  of  the  court,  without  a  formal  applica- 
tion, to  "order  the  assignee  to  make  fair 
and  equal  dividend  among  the  creditors  of 
the  assets  in  his  bands  in  proportion  to  their 
claims."  Code,  i  2122;  In  re  Hooker,  75 
Iowa,  377,  39  N.  W.  C52.  Our  conclusion  is 
that  the  decree  of  the  district  court  should 
be  modified,  as  to  these  three  claims,  to  con- 
form to  this  opinion,  and  that  as  thus  modi- 
fled  it  should  be  afiBrmed.  Modified  and  af- 
firmed. 


WARREN  T.  CHANDLER. 

(Supreme  Court  of  Iowa.     May  15,  1896.) 

jizcHATraB  or  Fbofsbtt  —  TiTLS  —  Protincs  of 
Court— EriDBNOB — Heabuke  or  Dauaoes 

—  iKSTRnCTIONS  —  EzPBNSEa 

1.  In  an  action  for  breach  of  a  contract  to 
transfer  certain  property  to  plaintifT  in  ex- 
change for  land,  it  was  not  error  for  the  court 
to  charge  that  the  title  to  said  land  was  in 
plaintiff,  as  it  was  the  province  of  the  court 
to  determine  the  question  of  title  from  plain- 
tifTs  documentary  evidence,  and  as  to  whether 
the  evidence  showed  the  land  to  be  free  from 
incumbrances. 

2.  In  an  action  for  refusal  to  accept  land 
which  plaintiff  agreed  to  convey  to  defendant 
lu  exchange  for  other  property,  plaintiff,  to 
prove  his  title,  offered  an  abstract,  which  the 
abstractor  testified  was  correct.  Attached  to 
the  abstract  was  the  certificate  of  another  ab- 
stractor, reciting  that  the  title  remained  un- 
changed from  the  date  of  the  abstract.  Held, 
that  aa  the  certificate  was  part  of  the  abstract 
which  plaintiff  furnished  defendant  at  the  time 
the  contract  was  to  be  consummated,  and  as 
plaintiff's  evidence  of  title  was  sufficient  inde- 
pendent of  the  certificate,  it  was  not  error  tu 
refuse  to  strike  it  ont. 

3.  In  an  action  for  breach  of  a  contract 
to  transfer  certain  land  and  a  stock  of  goods, 
in  exchange  for  land  to  be  conveyed  by  plaintiff 
to  defendant,  together  with  plaintifTs  note  for 
the  money  difference  between  the  properties, 
the  court  directed  the  jury  to  find  the  value  ot 
the  land,  and  the  rent  thereof,  which  plaintiff 
was  to  convey  to  defendant,  and  the  amount  for 
tvliich  plaintiff  was  to  give  his  note  on  complet- 
ing the  invoice  of  said  goods,  on  or  about  the 
date  when  the  exchange  was  to  be  made,  to 
find  the  value  of  the  real  estate  and  of  the 
goods  that  defendant  was  to  transfer  to  plain- 
tiff, to  add  thereto  the  incumbrances  which 
defendant  was  to  assume,  and  the  difference 
would  be  the  measure  of  damages.  Held,  that 
the  instruction  was  not  incorrect,  in  that  it  per- 
mitted plaintiff  to  recover,  if  at  all,  the  differ- 
ence between  the  value  of  the  property  he  was 
to  give  and  the  value  of  that  which  he  was  to 


receive,  as  plaintiff  was  not  confined  merely  to 
liny  change  in  the  values  between  the  time  the 
contract  was  made  and  the  time  of  the  alleged 
breach. 

4.  The  Jury  were  sufficiently  informed  in 
said  instrucnon  that  the  damages  should  be  es- 
timated af  the  date  of  the  breach  of  the  con- 
tract. 

5.  Though  the  jury  was  directed  to  find  the 
"reasonable  fair  market  value"  of  the  property 
defendant  was  to  convey,  the  charge  was  not 
prejudicial  to  defendant. 

6.  Defendant  having  pat  it  ont  of  his  pow- 
er to  perform,  by  conveying  to  another  part  of 
the  property  he  was  under  contract  to  convey 
to  plaintiff,  plaintiff  was  entitled  to  substantial 
damages  for  the  breach. 

7.  In  an  action  for  breach  of  a  contract  to 
transfer  to  plaintiff  certain  land  and  a  stock  of 
goods  in  exchange  for  land  to  be  conveyed  by 
plaintiff  to  defendant,  defendant  answered  that 
plaintiff  took  and  converted  certain  of  said 
goods,  and  asked  judgment  for  the  amount  of 
the  same.  On  the  trial,  evidence  was  intro- 
duced, without  objection,  as  to  the  amount  of 
goods  taken  from  and  added  to  said  stock  by 
plaintiff;  and  the  jury  was  directed  to  ascer- 
tain the  conditions  of  the  accoants,  and  give 
to  each  party  the  proper  credits.  Beld,  that 
defendant  could  not,  for  the  first  time  on  ap- 
peal, assert  error  in  submitting  the  counter- 
claim to  the  jury,  because  of  plaintiff's  failure 
to  reply. 

8.  In  an  action  for  breach  of  a  contract 
to  exchange,  plaintiff  is  entitled  to  recover  the 
expenses  incurred  by  him  after  execution  of 
the  contract,  in  an  endeavor  to  perform,  but 
before  he  learned  that  prior  thereto  defendant 
had  put  it  out  of  his  power  to  perform,  by  con- 
veying to  another. 

Appeal  from  district  court,  Keoknk  county; 
David  Ryan,  Judge. 

This  action  was  commenced  by  D.  War- 
ren, plaintifT,  and  after  the  trial  In  the  court 
below,  he  having  departed  this  life,  his  ad- 
ministratrix was  substituted  as  plaintiff.  In 
this  action,  each  party  alleges  performance 
on  bis  part  of  a  certain  written  contract  en- 
tered Into  between  them  on  August  1,  1883, 
for  an  exchange  of  certain  properties,  and  a 
failure  upon  the  part  of  the  other  party  to 
perform  said  contract,  wherefore  each  asks 
to  recover  damages  of  the  other.  The  case 
was  tried  to  a  Jury,  and  a  verdict  returned, 
and  Judgment  entered  in  favor  of  the  plain- 
tur  for  $3,127.  Defendant  appeals.  Af- 
firmed. 

C.  H.  Mackey  and  Woodin  &  Son,  for  ap- 
pellant L.  C.  Blancbard  and  C.  M.  Brown, 
for  appellee. 

OIYEN,  J.  1.  By  the  terms  of  said  con- 
tract, Warren  sold  to  Chandler  sections 
12-98-39  in  Osceola  county,  Iowa,  Including 
one-third  of  the  crop  of  1893  at  $18,400,  In- 
cluding the  rent,  and  the  east  half  of  sec- 
tions 18-98-38,  Dickinson  county,  Iowa,  In- 
cluding his  share  of  the  rent  for  1893,  at 
$9,600.  Chandler  assumed  a  mortgage  on 
the  section  of  $S,000,  and  on  the  half  section 
of  $2,000,  and  was  to  convey  to  Warren  cer- 
tain lots  In  the  town  of  Delta,  Iowa,  at 
$6,000,  and  to  give  to  him  his  stock  of  mer- 
chandise, furniture,  and  fixtures  in  Delta, 
"at  wholesale  cost  and  2  per  cent  for 
freight."   The  contract:  provides  ttiat  "ab- 
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striLcta  of  and  perfect  title  to  date  must  be 
furnished  hj  both  parties,"  and  also:  "Any 
money  difference  between  the  properties 
when  InTentories  are  taken  shall  be  paid  in 
cash,  bankable  notes  for  one  year  or  less. 
•  •  *  Invoice  to  commence  Aug.  2,  1893, 
and  to  be  completed  by  Aug.  15,  1893,  by 
transfer  of  titles.  All  deeds  and  abstracts 
to  be  made  at  once,  and  transferred  to  the 
respective  parties,  as  shown  by  contract  of 
Ang.  15,  1893.  •  ♦  *  D.  Warren  agrees  to 
give  peaceable  possession  of  the  above-dc- 
Gcribed  land  not  later  than  March  1,  1894. 
M.  W.  Chandler  agrees  to  give  peaceable  and 
immediate  possession  of  stock,  store,  build- 
ing, and  one  dwelling  at  close  invoice.  M. 
W.  Chandler  reserves  use  of  dwelling  occu- 
pied by  himself,  and  the  furniture  store  for 
six  months  from  Aug.  10, 1893,  at  which  time 
he  agrees  to  give  peaceable  possession." 
On  August  2,  1893,  the  parties  proceeded  to 
take  an  invoice  of  the  merchandise,  which 
was  not  completed  until  August  10th,  and 
from  which  it  appeared  tliat  there  was  about 
S1.400  difference  coming  to  the  defendEint. 
On  August  15th,  it  was  decreed  that  tlie  time 
for  passing  titles  should  be  extended  for  10 
days.  On  completion  of  the  invoice,  the 
plalntur  took  possession  of  the  goods  and  of 
one  of  the  houses  in  Delta,  and  left  the  same 
in  the  possession  of  a  Mr.  i^lgler,  who  there- 
after conducted  the  business.  Some  goods 
were  added  to  the  stock  by  the  plaintiff,  and 
some  were  taken  therefrom  by  the  parties. 
Defendant  was  at  Heartley,  in  O'Brien  coun- 
ty, on  August  15th,  when  the  extension  of 
time  was  agreed  upon,  and  after  his  return 
to  Delta,  to  wit,  on  August  19th,  he  took 
possession  of  the  store  from  Zigler,  who  was 
is  charge,  and  also  of  the  money  which  Zig- 
ler had  taken  in. 

2.  The  court  gave  an  instruction  as  follows: 
"Yon  are  instructed,  so  far  as  the  title  to 
the  land  in  Dickinson  county  is  concerned, 
that  the  evidence  establishes  the  title  to 
tiave  been  in  the  plaintiff.  In  regard  to  the 
title  to  the  land  in  Osceola  county,  you  are 
instructed  that  the  evidence  shows  the  title 
to  have  been  in  one  Shonkwiler.  And  if  yon 
fhid  it  established  by  the  evidence  that  the 
plaintiff  had  procured  a  deed  to  be  made  by 
Shonkwiler  to  the  defendant,  and  to  be  de- 
posited for  his  use  and  benefit  with  a  third 
party,  npon  the  defendant's  complying  with 
the  terms  of  the  agreement  on  bis  part,  and 
if  yon  farther  find  tuat  no  objection  was 
made  by  the  defendant  to  the  deed  at  the 
time  it  was  so  deposited,  then  this  would  be 
t  sufficient  compliance  with  the  terms  of  the 
contract  so  far  as  It  Involved  the  convey- 
ance of  the  section  of  land  in  Osceola  coun- 
ty." Defendant's  complaint  of  this  instruc- 
tion is  that  it  does  not  require  the  plaintiff 
to  show  perfect  title,  nor  to  show  that  there 
were  no  liens  on  the  land  other  than  the 
mortgages,  and  that  the  evidence  does  not 
rtuw  a  perfect  title.  In  State  v.  De  Long,  12 
Iowa.  4M,  this  court  said:    "It  was  proper 


for  the  court  to  state  who  held  the  title  to 
certain  real  estate,  form  the  deeds  intro- 
duced, or  when  the  question  of  title  was  one 
of  law,  form  the  testimony."  FlaintifTs  evi- 
dence of  title  was  documentary,  and  it  was 
clearly  the  province  of  the  court  to  deter- 
mine the  question  of  title.  "Title,"  as  con- 
templated in  the  contract.  Is  a  title  free  from 
incumbrances  other  than  as  therein  pro- 
vided, and  the  word  "title"  as  fully  ex- 
presses the  agreement  of  the  parties  as 
would  the  words  "perfect  title."  Concede 
that  the  burden  was  on  the  plaintiff  to  show 
that  his  land  was  free  from  incumbrance, 
except  the  mortgages,  it  was  for  the  court  to 
determine  whether  he  had  so  shown;  and 
we  think  the  evidence  warranted  the  court 
in  instructing  as  it  did  upon  this  subject 

Plaintiff  introduced  in  evidence,  in  con- 
nection with  the  deposition  of  Q.  H.  Funk, 
to  which  it  was  attached  as  an  exhibit, 
an  abstract  of  the  title  to  the  Dickinson 
county  land,  made  by  Funk  &  Carlton,  up 
to  June  27,  1891,  and  which  Mr.  Funk  tes- 
tified was  correct  Said  abstract  bore  the 
certificate  of  Cory  &  Evert,  examiners,  that 
the  title  remained  tmchanged  up  to  July 
31,  1893.  After  the  deposition  and  exhibit 
were  read  in  evidence,  the  defendant  moved 
to  strike  out  said  certificate,  which  motion 
was  overruled.  There  was  no  error  in  this 
ruling.  The  certificate,  though  no  evidence 
of  title,  was  admissible  as  part  of  the  ab- 
stract which  the  plaintiff  had  furnished  to 
the  defendant  on  August  15,  1893.  Plain- 
tiff's evidence  of  title  was  sufiicient  in- 
dependent of  this  certificate  to  warrant 
the  instruction  given.  Some  question  is 
made  with  respect  to  a  schoolhouse  site  on 
the  land,  but  we  think  there  is  nothing  in 
the  evidence  to  call  for  any  different  in- 
struction on  the  subject  of  plaintiff's  title. 

3.  As  to  the  measure  of  damages,  the  court 
directed  the  jury  to  find  the  value  of  the 
land,  and  of  the  rent  thei-eof,  which  plaintiff 
was  to  convey  to  defendant,  and  the  amount 
for  which  plaintiff  was  to  give  his  note  on 
completing  the  Invoice,  "on  or  about  the 
twenty-sixth  day  of  August,  1893,  or  the 
time  as  extended  by  mutual  consent,"  to  as- 
certain the  value  of  the  real  estate  and  of 
the  stock  of  goods  that  the  defendant  was 
to  convey  to  plaintiff,  to  add  tliereto  the  In- 
cumbrance on  plaintiff's  land  which  the  de- 
fendant was  to  assume,  "and  the  difference 
would  be  the  measure  of  damages."  The 
court  also  directed  the  jtuy  to  find  the  state 
of  the  accounts  between  the  parties  for 
goods  put  into  and  taken  from  the  stock,  and 
for  cash  received  after  the  invoice,  and  to  al- 
low proper  credits  therefor;  also,  to  allow 
the  plaintiff  for  any  expenses  incurred  by 
him  after  a  breach  of  the  contract  in  an  en- 
deavor to  perform  the  same.  Defendant 
makes  several  complaints  of  these  instruc- 
tions, which  seem  to  us  to  be  without  merit 
One  is  that  the  Jury  was  not  told  at  what 
date  It  should  estimate  the  valu(«.    We.^lld( 
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they  must  have  understood  that  It  was  at 
the  date  of  the  breach  of  the  contract.  An" 
other  complaint  Is  that  the  Jiu7  was  told  to 
find  "the  reasonable  and  fair  value"  of  the 
property  plaintiff  was  to  convey,  and  to  find 
"the  reasonable  fair  market  value"  of  the 
property  the  defendant  was  to  convey.  The 
objection  strikes  us  as  purely  technical,  but, 
if  there  was  any  error  in  it,  it  was  without 
prejudice  to  the  defendant  The  Jury  must 
have  understood  that  it  was  the  reasonable 
and  fair  values  that  it  was  to  ascertain.  Un- 
der the  instruction,  the  plaintiff  would  be  en- 
titled to  recover,  if  at  all,  the  difference  be- 
tween the  value  of  the  property  which  be 
was  to  give  and  the  value  of  that  which  he 
was  to  receive;  In  other  words,  any  profit 
tliat  there  might  be  in  the  transaction  to 
him.  The  defendant  contends  that,  as  there 
was  neither  allegation  nor  proof  of  any 
change  in  the  values  between  the  time  the 
contract  was  made  and  the  time  of  the  al- 
leged breach  thereof,  the  plaintiff  is  only  en- 
titled to  recover,  if  at  all,  nominal  damages. 
As  said  in  Browneli  v.  Chapman,  84  Iowa, 
504,  51  N.  W.  249:  "In  considering  the  ques- 
tion, we  must  keep  in  view  the  rule,  univer- 
sally recognized,  tliat  the  damages  for  breach 
of  contract  must  be  limited  to  such  as  would 
naturally  come  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was 
made."  "The  measure  which  is  more  in  ac- 
cord with  legal  principles  and  analogies  is 
that  laid  down  in  the  English  case  referred 
to,  and  which  has  been  followed  in  several 
late  decisions  in  this  country,— the  difference 
between  the  price  fixed  in  the  contract  and 
the  real  value  at  the  time  the  contract  was 
to  be  executed."  2  Suth.  Dam.  (2d  Ed.)  § 
570,  and  cases  cited.  "If  the  party  omits  to 
do  what  he  stipulated,  it  is  just,  as  a  reason- 
able substitute,  that  he  should  pay  the  pre- 
cise value  of  the  thing  which  he  contracted 
to  do,  and  such  value  to  be  estimated  at  the 
time  when  the  act  in  question  should  have 
been  executed."  2  Suth.  Dam  (2d  Ed.)  566. 
Had  the  contract  been  performed,  plaintiff 
would  have  received  the  property  which  the 
defendant  was  to  convey  to  him;  and  it  must 
have  been  contemplated  by  the  parties  that 
if  the  defendant  should,  without  lawful  ex- 
cuse, fall  to  convey  it  to  the  plaintiff,  the 
plaintiff  would  be  entitled  to  the  value  there- 
of in  case  he  had  conveyed  to  the  defendant, 
but,  if  not,  then  that  he  would  be  entitled 
to  the  difference  in  the  values.  The  plain- 
tiff is  not  restricted  to  the  increase  In  the 
value  of  the  property  he  was  to  receive,  but 
is  entitled,  if  at  all,  to  the  full  benefit  of  his 
contract  The  evidence  shows  beyond  con- 
troversy that  the  defendant  had,  prior  to  the 
contract,  deeded  a  portion  of  the  real  estate 
which  be  had  agreed  to  convey  to  the  plain- 
off,  and  the  court  instructed  tlmt,  by  this  act, 
he  had  put  It  beyond  his  power  to  comply 
with  the  terms  of  the  agreement,  and  had 
therefore  broken  his  contract  Tl;is  fact  en- 
titles plaintiff  to  recover  substantial  damages 


if  there  was  no  default  on  his  part  Foley 
V.  McKeegan,  4  Iowa,  11;  Sweem  y.  Steele, 
6  Iowa,  353;  Sawyer  r.  Warner,  36  Iowa, 
333.  Jones  r.  Shay,  72  Iowa,  237,  33  N.  W. 
650,  cited  and  relied  upon  by  defendant,  sim- 
ply holds  that  it  was  error  to  allow  increased 
value  of  the  land,  as  no  such  claim  was  pre- 
sented by  t]\e  parties.  In  EJrkpatrlck  v. 
Downing,  58  Mo.  32,  also  cited  by  defendant, 
the  court,  after  a  careful  review  of  the  au- 
thorities, made  this  announcement:  "Where 
there  Is  no  evidence  given  showing  any 
change  In  the  stipulation,  the  consideration 
paid  and  interest  will  be  taken  as  the  correct 
value  of  the  land;  but,  where  there  is  evi- 
dence given  showing  a  change  in  the  value 
of  the  land,  the  value  at  the  time  the  breach 
occurred,  and  when  the  conveyance  ought  to 
be  made,  will  famish  the  standard  of  dam- 
ages. This  Is  fair  and  Just  for  both  parties, 
as  they  obtain  precisely  what  they  are  enti- 
tled to,  and  the  basis  is  predicated  on  actual 
loss,  the  value,  and  adequate  compensation. 
•  •  •  The  arbitrary  and  unbending  rule 
that  the  purchase  money  and  Interest  shall  in 
all  cases  be  taken  as  the  criterlMi  of  dam- 
ages will,  in  the  majority  of  instances,  do  in- 
justice either  to  the  seller  or  purchaser." 
While  there  is  no  evidence  In  this  case  show- 
ing an  enhancement  in  the  value  of  the  prop- 
erty which  the  plaintiff  was  to  receive,  there 
Is  evidence  as  to  the  actual  value  thereof 
and  the  actual  value  of  that  which  he  was 
to  give.  The  histruction,  as  was  said  in  the 
case  last  cited,  "gives  to  the  purchaser  pre- 
cisely what  he  has  lost  In  consequence  of  the 
breach  of  contract  committed  by  his  vendor, 
and  it  makes  the  latter  responsible  f<Nr  the 
violation  of  his  agreement  in  the  full  amount 
to  wtiich  he  haa  occasioned  injury." 

4.  A  few  days  before  the  trial,  the  defend- 
ant filed  an  amendment  to  his  answer,  alleg- 
ing, as  a  counterclaim,  that  the  plaintiff  took 
goods  out  of  said  store  of  the  value  of  $200, 
and  converted  the  same  to  his  own  use,  for 
which  the  defendant  asks  Judgment.  The 
court  Instructed  the  Jury  to  inquire  as  to  the 
amount  of  goods  bought  and  added  to  the 
stock  by  plaintiff,  and  the  amount  taken  by 
him,  or  those  representing  him,  from  the 
store  for  their  own  use,  and  to  ascertain  the 
condition  of  the  accounts,  and  give  to  each 
party  hia  proper  credit  It  appears  that  no 
reply  was  filed  to  the  defendant's  amend- 
ment claiming  the  $200,  and  therefore  be 
contends  that  he  is  entitled  to  that  sum  as 
admitted,  and  that  the  court  erred  in  submit- 
ting it  to  the  Jury.  Evidence  was  introduced, 
without  objection,  as  to  the  amount  of 
goods  added  to  and  taken  from  the  stock  of 
merchandise  by  the  plaintiff  and  those  rep- 
resenting him;  and.  so  far  as  appears,  the 
defendant  is  now  claiming  for  the  first  time 
a  default  upon  said  amendment  to  his  an- 
swer, because  no  reply  was  filed  thereto. 
With  this  record  before  us,  we  think  the  de- 
fendant should  not  now  be  held  to  insist  up- 
on this  claim,  and  that,  although  no  reply  wa* 
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filed  to  said  amendment,  tbere  was  no  error 
In  gobmlttlng  the  claim  to  the  Jury,  in  ylew 
of  the  course  pursued  by  the  pai-tlea  on  the 
trial.  See  Hervey  y.  Savery,  48  Iowa,  322, 
and  Burnett  t.  Longhridge,  87  Iowa,  329,  54 
N.  W.  28a 

5.  As  already  stated,  the  court  authorized 
the  jnry  to  allow  the  plaintiff  for  any  ex- 
p«>n8e8  incurred  by  him  after  a  breach  of  the 
contract  In  an  endeavor  to  perform  the  same. 
Defendant  insists  that  the  plalntlfT  is  not  en- 
titled to  recover  for  such  expenses  after  the 
breach  of  the  contract,  but  tljat  such  recovery 
most  be  limited  to  expenses  incurred  before 
its  breach.  It  will  be  observed  that  defend- 
ant had  deeded  away  part  of  the  real  estate 
which  he  was  to  convey  to  the  plaintiff  prior 
to  entering  Into  this  contract,  and  thereby 
tiad  put  It  out  of  his  power  to  perform  the 
contract.  This  was  a  breach  of  the  contract 
at  the  very  time  of  its  execution,  but  of  this 
fact  the  plaintiff  liad  no  knowledge,  and  he 
is  snrely  entitled  to  recover  the  expenses  nec- 
essarily Incurred  in  an  endeavor  to  perform 
the  contract  on  his  part,  up  to  the  time  at 
which  he  knew  of  the  defendant's  inability 
to  iierform  the  contract,  or  Ms  determination 
not  to  perform  It;  and  tliis  Information,  it 
appears,  he  did  not  acquire  until  after  the 
expenses  In  question  had  been  incurred. 

We  have  examined  the  record  with  care, 
and  fall  to  discover  any  sufficient  reasons  for 
disturbing  the  judgment  of  the  district  court, 
and  it  Is  therefore  affirmed. 


PABKBB  et  sL  V.  SCHALLER  SAV.  BANK 
et  al. 

(Supreme  Court  of  lows.     May  15,  1896.) 

EqciTT  —  Rbfobmatios  or  Coittbact  —  Histaes. 

Plaintiff's  debtor  agreed  that,  if  plain- 
tiff would  pay  off  his  indebtedness  to  a  bank 
and  give  lum  an  extension  of  time,  he  wonld 
assign  ts  bim  a  land  contract  previoualy  trans- 
ferred to  the  bank  as  security  fur  its  cluim, 
teiling  him  that  his  debt  to  the  bank  was  but 
$1,500,  though  plaintiff  had  previously  been 
told  by  the  cashier  that  it  was  mnch  larger. 
Sabaequently  the  l>ank  agreed  to  assign  to 
plaintiff  the  land  contract  on  payment  by  him  of 
a  specified  sum,  which  was  intended  to  inchide 
its  entire  claim  against  the  debtor,  bat  by  mis- 
take one  note  which  was  not  then  in  the  bank 
iras  omitted  from  the  computation,  and  plain- 
tiff neglected  to  inform  the  bank  what  the  debt- 
or had  said  as  to  the  amount  of  his  indebted- 
ness. When  the  bank  discovered  the  mistake, 
it  informed  plaintiff,  and  told  him  it  would  ex- 
pect him  to  pay  the  omitted  note  also  before  he 
rpceived  the  land  contract;  but  plaintiff  took 
no  steps  to  protect  himself,  and  the  debtor  soon 
afterwards  left  the  state.  Held,  that  plaintiff 
conld  not  demand  specific  performance  of  the 
bank's  contract  with  him  until  it  was  reformed 
■o  as  to  inchide  the  omitted  note,  plaintiff  liav- 
ing  parted  with  no  right  by  reason  of  the  mis- 
Uke. 

Appeal  from  district  court,  Buena  Vista 
county;   Lot  Thomas,  Judge. 

Action  In  equity.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed. 


A  D.  BttUle  and  Chas.  D.  Goldsmith,  for 
appellants.  H.  F.  Schultz  and  H.  F.  Galpln, 
for  appellees. 

KINNE,  J.  1.  November  7,  1893,  Webber, 
one  of  the  defendants,  was  indebted  to  the 
Schaller  Savings  Bank  upon  two  promissory 
notes,— one  for  $1,323.60,  and  the  other  for 
$450,— and  at  the  same  time  he  was  Indebted 
to  the  defendant  Patterson  on  one  note,  in 
the  sum  of  $494.50.  To  secure  all  of  this  In- 
debtedness, Webber  assigned  to  the  bank 
and  Patterson,  Jointly,  two  certain  contracts 
or  leases  which  he  held  and  which  were  ex- 
ecuted by  the  Iowa  Agricultural  College  for 
a  half  section  of  land  in  Buena  Vista  coun- 
ty. On  and  prior  to  February  7,  1894,  Web- 
ber was  indebted  to  appellees,  who  resided 
in  Alta,  Iowa,  uiwn  two  promissory  notes. 
Webber  was  preparing  to  move  out  of  the 
state,  and  had  advertised  his  personal  prop- 
erty for  sale.  Prior  to  February  7,  1894,  the 
appellant  Patterson,  having  learned  that 
Webber  was  indebted  to  appelle'es,  and  l)eing 
an  old  acquaintance  oif  one  of  them  (Parker), 
told  him  that  Webber  was  preparing  to  go 
away,  and  he  (Parker)  had  better  be  looking 
after  his  notes.  He  also  told  Parker  wtiat 
amount  was  due  the  Schaller  Savings  Bank 
and  himself  on  their  three  notes.  Along  in 
January,  1894,  Parker  had  also  learned  from 
the  cashier  of  the  Schaller  Savings  Bank 
that  Webl>er  owed  that  bank  and  Patterson 
about  $2,400.  On  February  7,  1884,  Parker, 
having  seen  Webber's  bills  advertising  his 
Itersonal  property  for  sale,  on  the  next  day 
went  to  see  Webber  about  paying  or  secur- 
ing the  two  notes  due  appellees,  and  inform- 
ed Webber  that  he  had  the  necessary  iiapers 
to  attach  his  (Webber's)  property  unless  he 
secured  them.  Webber  said  all  his  personal 
property  was  mortgaged,  and  he  did  not  con- 
sider there  was  anything  In  it  over  and 
above  the  mortgages.  Finally  Webber  pro- 
posed to  Parker  that,  if  he  would  extend  his 
notes  for  one  year,  and  pay  off  wliat  Webber 
owed  the  Schaller  Savings  Bank  and  Pat- 
terson, he  would  assign  the  land  contracts 
to  appellees.  Parker  told  Weblier  he  had 
been  informed  that  he  (Webber)  owed  the 
bank  and  Patterson  alKiut  $2,400.  Webber 
contended  that  he  only  owed  them  alxtut 
$1,500,  and  claimed  he  tiad  paid  a  portion 
of  the  debt.  Parker'  was  not  willing  to  take 
Webber's  word  as  to  the  amount,  and  said 
they  would  go  and  see  the  bank  and  Pat- 
terson, and  find  out  about  It  Parker  called 
at  the  bank,  and,  the  cashier  not  being  In, 
he  Informed  Mr.  Ivens,  the  vice  president, 
and  who  was  then  acting  as  cashier,  that  he 
wanted  to  take  up  the  contracts,  and  pay 
the  bank  what  was  coming  to  It  and  Patter- 
son, and  have  the  contracts  assigned  to  him. 
Ivens  agreed  to  this,  but  said  he  did  not 
know  much  about  the  matter,  as  he  did  not 
have  much  to  do  with  the  active  manage- 
ment of  the  bank.  He  found  the  one  note 
for  $1,323.60,  and  computed  the  amount  due 

Digitized  by  VjOOQlC 


246 


67  NORTHWESTERN  REPORTER. 


{lowtL 


thereon,  and  procured  the  amount  due  on 
the  Patterson  note,  added  the  two  amounts, 
and  gave  the  sum  total  to  Parker,  who  drew 
up  the  following  agreement:  "Schaller,  Iowa, 
Feb.  7,  1894.  This  agre^nent,  made  and  en- 
tered Into  the  date  above  written,  between 
the  Schaller  SavlDga  Bank,  of  Schaller,  Iowa, 
of  the  first  part,  and  Parker  &  Tincknell,  of 
the  second  part,  of  Alta,  Iowa,  wltnesseth: 
For  and  In  consideration  of  the  payments  to 
be  made  as  hereinafter  stipulated,  the  party 
of  the  first  part  agree  to  sign  all  their  right, 
title,  and  intere:»t  in  and  to  the  south  half 
of  sectl<M  numbered  twenty-six,  in  Lee  town- 
ship, In  Buena  Vista  county,  Iowa,  subject 
to  the  payment  of  eighteen  hundred  thirty- 
one  and  i>/ioo  dollars,  said  payment  to  be 
made  on  or  before  the  7th  day  of  March,  A. 
D.  1894."  This  paper  was  signed  by  the 
bank,  by  Ivens,  Its  vice  president,  and  by 
Parker  &  Tincknell.  Patterson  did  not  sign 
it  By  oversight  of  Ivens,  the  note  for  5450 
held  by  the  bank  against  Webber  was  not 
embraced  In  the  amount  given  to  Parker,  It 
being  at  the  time  In  Cliicago.  Patterson  re- 
fused to  sign  any  paper  until  his  money  was 
paid  him.  February  9,  1894,  the  cashier  of 
the  bank  returned,  and,  finding  that  the 
f450  note  had  been  omitted  from  the  compu- 
tation, at  once  wrote  appellees  the  fact,  and 
that  the  bank  would  expect  It  to  be  paid, 
also.  If  they  turned  over  the  contracts  or 
leases.  Parker  admits  receiving  this  letter 
February  11,  1894,  and  states  that  he  took 
no  steps  whatever  to  protect  himself,  except 
to  write  Webber  to  go  to  the  bank  and  fix  up 
the  matter  ot  the  |450  note.  Webber  re- 
ceived the  letter,  and  called  at  the  bank,  and 
offered  some  other  collateral  to  secure  the 
$450  note;  but  It  was  not  satisfactory  to  the 
cashier,  and  he  suggested  to  Webber  to  ar- 
range to  let  appellee  have  it  as  further  se- 
curity. Webber  was  at  or  about  bis  home 
for  some  days  after  the  sale,  and  did  not 
finally  remove  until  about  February  22d, 
when  he  took  away  with  him  some  $1,000  to 
$1,500  In  money  and  a  car  load  of  personal 
property,  valued  at  $500,  which  was  openly 
loaded  at  Schaller.  Mar<±  7,  1894,  Parker 
and  his  attorney,  Schultz,  went  to  the  sav- 
ings bank  and  counted  out  and  tendered  the 
sum  stated  in  the  agreement,  and  demanded 
the  assignment  of  the  contracts.  No  sepa- 
rate tender  was  made  to  Patterson  or  to  the 
bank.  The  bank  offered  to  accept  the  tender 
if  it  was  meant  to  pay  their  entire  claim, 
and  Pattersim  said  he  would  assign  bis  in- 
terest when  he  got  his  money.  The  fore- 
going are  the  main,  and,  as  we  think,  estab- 
lished, facts  in  the  case.  Some  others  may 
be  referred  to  in  the  further  consideratioa  of 
the  que.stion  discussed.  PlaintilTs  bring  this 
action  for  a  specific  performance  of  the 
agreement  to  assign  the  contracts,  and  a 
decree  was  entered  in  their  favor.  Defend- 
ants plead  that  the  agreement  did  not  bind 
the  bank  because  not  executed  as  required 
by  Its  articles  of  incorporation,  claim  that 


the  mistake  In  omitting  the  $450  note  was 
niutnal,  and  ask  for  the  reformation  of  the 
agreement  accordingly. 

2.  Counsel  for  appellant  argue  three  propo- 
sitions: First,  they  insist  that  the  agree- 
ment which  it  is  sought  to  specifically  en- 
force is  not  a  valid  and  binding  obligation 
upon  the  Schaller  Savmgs  Bank  because  It 
was  not  executed  as  provided  by  the  arti- 
cles of  incorporation  and  by-laws  governing 
said  bank;  second,  it  Is  said  that  It  is  not 
shown,  by  either  the  pleadings  or  evidence, 
that  appellant  Patterson  in  any  manner 
bound  himself  to  assign  his  Interest  In  the 
lands,  and  there  was  no  consideration  to  sup- 
port such  an  agreement  if  made;  third,  that 
upon  the  merits  of  the  case  plaintiffs  were 
not  entitled  to  a  decree.  We  find  It  neces- 
sary to  consider  only  the  last  point  made. 
From  the  statement  heretofore  set  out,  and 
from  the  evidence,  It  appears,  we  think,  very 
satisfactorily,  that  plaintiffs,  at  ttie  time 
Parker  went  to  the  bank  to  make  an  ar- 
rangement to  take  the  claim  of  the  bank  and 
Patterson's  claim,  knew  that  said  claims 
amounted  to  about  $2,400.  Indeed,  Parker 
admits,  in  his  testimony,  that  he  had  been 
so  Informed,  and  when  Webber  UAi  him  bo 
had  reduced  the  amount  of  these  claims  to 
$1,500  by  payments,  he  (Parker)  would  not 
take  Webber's  statement  as  correct,  but  in- 
sisted that  they  go  to  the  bank  and  ascertain 
the  real  facts.  Now,  Parker  claims  that 
Webber  was  present  during  the  entire  Inter- 
view at  the  bank;  but,  from  all  of  the  evi- 
dence, we  are  warranted  in  saying  that  in 
this  he  is  mistaken.  It  is  evident  that  Web- 
ber was  present  only  a  few  minutes.  With 
the  knowledge  which  Parker  had  previously 
obtained  from  the  cashier  of  the  bank  as  to 
the  amount  of  the  Webber  debt  due  it  and 
Patterson  being  $2,400,  it  is  strange  that 
Parker  made  no  mention  of  that  fact  to  the 
vice  president  of  the  bank,  and  said  nothing 
about  the  claim,  made  by  Webber  to  him, 
that  he  had  reduced  these  claims  by  pay- 
ments to  $1,500.  Another  fact,  we  think,  ap- 
pears clearly,  and  that  is,  that  the  arrange- 
ment between  Webber  and  Parker  was  that 
plaintiffs  should  take  up  all  of  Webber's  In- 
debtedness to  the  bank  and  Patterson,  in 
case  the  matter  was  consummated.  There 
Is  no  doubt  that,  when  the  agreement  for  the 
assignment  was  entered  into,  Parker  had 
every  reason  to  believe,  from  his  knowledge 
previously  obtained,  that  the  amount  due  the 
bank  and  Patterson  was  several  hundred 
dollars  more  than  it  was  then  figured.  Now. 
it  was  the  Intent  of  both  parties  to  the 
agreement  that  the  one  should  take  up,  and 
the  other  sell,  all  the  claims  the  bank  and 
Patterson  had  against  Webber;  but  this  In- 
tent was  not  in  fact  executed  because  of  the 
omission  to  find  the  $450  note,  which  was 
not  then  in  the  bank.  Had  the  $450  note 
been  discovered,  the  agreement,  as  In  fact 
made,  and  which  did  not  Include  it,  would 
never  have  been  entered  into.    Under  such 


Digitized  by  VjOOQlC 


Iowa.) 


SIMFSOX  V.  KAKE. 


24/ 


drcnmstances,  we  fall  to  see  why  the  bank 
should  be  compelled  to  speclflcally  perform 
this  agreement,  wtaicb,  by  reason  of  such 
mistake,  does  not  in  fact  represent  the  Intent 
of  the  parties  to  the  agreement.  We  think 
the  contract  should  have  been  reformed,  as 
prayed  for  by  defendants.  If,  as  a  matter  of 
fact.  It  appeared  that  tbe  situation  of  plain- 
tiffs had  been  changed  to  their  detriment, 
prior  to  the  discovery  by  defendants  of  the 
mistake,  and  prior  to  the  time  plaintiffs  were 
informed  of  It,  there  might  be  some  ground 
for  claiming  that  the  contract  as  In  fact 
entered  Into  should  be  enforced.  But  we  do 
not  think  such  a  claim  can  be  sustained  from 
the  evidence.  While  It  is  true  that  Parker 
claims  he  was  ready  to  attach  Webber's  per- 
sonal property  in  case  the  arrangement  with 
the  bank  and  Patterson  was  not  consum- 
mated, yet  he  testifies  that  he  had  made  in- 
quiries touching  Webber's  personal  property, 
and  found  It  was  so  incumbered  that  there  was 
00  margin  in  it  for  him  over  and  above  the 
mortgages.  It  cannot  be  said,  therefore,  that 
pl&intUIs  relinquished  any  right  or  advan- 
tage bjr  abandoning  their  proposed  attach- 
DcenL  If,  as  appears  from  Parker's  own  evi- 
dence, his  remedy  by  attachment  would  have 
beoi  unavailing,  then  plaintifCs  lost  nothing 
l>y  waiving  such  right,  even  though  tbey 
were  induced  so  to  do  by  reason  of  having 
entered  Into  the  agreement  for  an  asea^n- 
ment  of  the  interest  of  the  bank  and  Patter- 
son In  Webber's  land.  There  can  be  no 
foundation  for  a  claim  that  the  bank  de- 
signedly so  acted  as  to  induce  plaintiffs  to 
alter  their  situation  to  their  detriment,  and 
it  is  equally  clear  that  plaintiffs  gave  up  no 
oecnrlty,  or  were  otherwise  induced  to  or  did 
act  to  their  detriment,  by  reason  of  the  act 
I  of  the  bank.  Wishard  v.  McNeill,  85  Iowa, 
474,  52  N.  W.  484.  It  also  appears  tbat,  on 
February  11,  18d4,  plaintiffs  knew,  from  the 
bank,  that  the  ^30  note  bad  been  omitted, 
and  were  then  advised  that  the  bank  would 
expect  it  to  be  paid,  also,  in  case  they  as- 
signed tbe  i!Ontract&  Plaintiffs,  after  having 
this  knowI(<dge,  did  nothing  to  protect  them- 
selves save  to  write  a  letter  to  Webber  ask- 
ing him  to  fix  the  $460  matter  up  with  the 
bank.  Webber  did  not  leave  Schaller  until 
11  days  after  that,  and  when  he  did  go  took 
IQOO  worth  of  personal  property  and  $1,000 
to  11,500  in  cash.  In  the  letter  of  plaintiffs 
to  the  bonk,  in  reply  to  the  notice  given  them 
by  the  bank  of  the  omission  of  the  $450  note, 
and  that  the  bank  would  expect  that  paid  in 
case  they  made  an  assignment  of  the  con- 
tracts, plaintiffs  made  no  intimation  that 
they  would  not  pay  it  in  case  Webber  did 
not.  Plaintiffs,  then,  with  full  knowledge  of 
the  mistake,  did  not  indicate  that  they  ex- 
pected to  hold  the  bank  to  the  strict  enforce- 
ment of  the  contract,  regardless  of  the  $450 
note.  Plaintiffs  had  it  in  their  power  to  put 
ibemselTes  In  as  good  a  position,  as  regards 
Webber  or  bis  property;  as  though  the  agree- 
ment to  aasign  the  contracts  had  never  been 


entered  Into.  The  case  will  be  remanded  for 
a  decree  in  conformity  with  this  opinion. 
Reversed. 


SIMPSON  V.  KANE  et  al. 
(Supreme  Ck>nrt  of  Iowa.     May  16,  1896.) 

Kqoiti— Contract— RsrositATios—DBCBiT— 
Eviosifos. 
1.  Where  a  contract  for  the  exchange  of  a 
farm  for  a  stock  of  goods  at  invoice  value  pro- 
vided for  invoice  "at  wholesale  cost  as  shown 
by  cost  marlcs  on  said  goods,"  the  owner  of  the 
farm  was  not  entitled  to  have  it  reformed  so 
ns  to  require  the  iavoice  to  l>e  at  whoiesale  i-ost 
without  reference  to  the  marked  price,  where 
there  was  a  preponderance  of  evidence  that 
tlie  parties  intended  that  the  value  of  the  goods 
was  to  be  determined  by  the  coat  marlcs. 

2.  Where  a  farm  was  exchanred  for  n 
stoclc  of  goods  to  be  invoiced  "at  wholesale  cost 
as  shown  by  cost  marlis  on  said  goods,"  the 
fiicts  that  the  cost  marlcs  were  higher  than  the 
wholesale  price  artualiy  paid  did  not  render 
I  lie  owner  of  the  goods  liable  for  deceit,  where 
it  appeared  that  the  owner  of  the  farm  had 
pinced  an  excessive  valuation  on  his  farm  for 
the  exchange,  that  the  marks  were  placed  on 
the  goo<l8  before  the  parties  met,  and  that  the 
owner  of  the  farm  had  knowledge  of  tiiis  fact 
when  he  closed  the  contract. 

Appeal  from  district  court,  Fayette  county; 
L.  E.  Fellows,  Judge. 

This  Is  a  suit  In  equity  to  reform  a  written 
contract,  and  to  recover  thereon  for  fraud  and 
deceit  on  the  part  of  the  defendants,  whereby 
the  plaintiff  suffered  damages.  There  was  a 
full  trial  on  the  merits  of  the  case,  and  a  de- 
cree was  entered  dismissing  the  petition.  The 
plaintiff  appeals.     AflSrmed. 

Gaemsey  &  Baily  and  D.  W.  Clements  & 
Son,  for  appellant.  Ainsworth  &  Ainsworth, 
Hoyt  &  Hancock,  and  G.  H.  Phillips,  for  ap- 
pellees. 

ROTHROCK,  C.  J.  The  case  is  here  for 
trial  anew,  and  must  be  determined  by  a  pre- 
ponderance of  the  evidence.  The  testimony 
of  the  witnesses  appears  to  be  fairly  and  fully 
presented  in  appellant's  abstract,  with  slight 
amendments,  made  by  a  brief  abstract  pre- 
pared in  behalf  of  appellees.  There  is  not  a 
disputed  proposition  of  law  presented  by  the 
pleadings  or  arguments.  The  counsel  for  ap- 
pellant truthfully  say  in  their  opening  argu- 
ment that  "the  questions  presented  on  this 
appeal  are  pre-eminently  questions  of  fact" 
The  controversy  originated  in  the  exchange  of 
a  farm  for  a  stock  of  goods  such  as  Is  usually 
found  in  what  is  known  as  a  "general  store." 
The  plaintiff  Is  a  physician,  and  at  the  time 
of  the  trade  resided  at  Grinnell,  In  this  state. 
He  owned  a  farm  of  320  acres  near  Sibley, 
in  Osceola  county.  The  defendants  were  the 
owners  of  a  stock  of  goods  which  they  were 
retailing  at  Oriwein,  in  Fayette  county.  The 
goods  were  clear  of  incumbrance.  The  farm 
was  mortgaged  to  secure  the  payment  of 
$3,000.  The  parties  put  their  respective 
property  in  the  hands  of  one  C.  W.  Terrell,  a 
real-estate  agent  at  Des  Moines.     Terrell  ad- 
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rertlsed  the  land  as  being  under  his  charge 
for  exchange  for  a  stock  of  goods.  This  led 
to  such  preliminary  negotiations  that  on  the 
13th  day  of  March,  1893,  the  plaintiff  and 
Terrell  went  to  Oelwein,  and  met  the  de- 
fendants, and  before  the  close  of  the  day  a 
written  contract  was  entered  Into  by  which 
It  was  agreed  that  the  plaintiff  should  con- 
vey his  farm  to  the  defendants  and  take  the 
stock  of  goods  in  exchange  therefor.  The  de- 
fendants were  to  assume  and  discharge  the 
mortgage  on  the  land.  An  Invoice  of  the 
goods  was  to  be  taken,  and,  when  completed, 
the  deed  for  the  land  was  to  be  delivered,  and 
the  plaintiff  was  to  take  possession  of  the 
goods.  The  farm  was  to  be  estimated  In  the 
trade  as  being  worth  $10,000.  After  deduct- 
ing the  13,000  mortgage,  the  estimated  value 
to  the  defendants  would  be  $7,000.  It  was 
understood  that  the  goods  would  Invoice  more 
than  that  amount,  and  the  contract  provided 
that,  if  such  should  be  the  case,  the  plaintiff 
would  execute  bankable  ootes  for  the  differ- 
ence, payable  six  months  from  date.  After 
the  goods  were  Invoiced,  the  parties  met  at 
Oelwein  to  close  up  the  trade,  and  the  invoice 
of  the  goods  amounted  to  more  than  $14,000. 
The  plaintiff  waa  surprised  at  this,  as  it  was 
greatly  in  excess  of  what  he  supposed  to  be 
the  value  of  the  goods.  He  refused  to  close 
the  contract,  but  after  some  dispute  and  con- 
tention between  him  and  the  defendants, 
which  resulted  in  reducing  the  price  of  the 
goods  several  hundred  dollars,  and  fixing  the 
aggregate  value  in  the  trade  at  $14,000,  be 
delivered  the  deed  to  the  farm,  and  made  a 
note  for  $7,000,  and  took  possession  of  the 
stock  of  goods.  So  far  as  the  face  of  the 
transaction  was  concerned,  this  closed  the  ex- 
change of  the  property.  The  note  for  the 
$7,000  was  made  to  a  bank  at  Oelwein,  and 
as  we  understand  the  record  It  was  made 
payable  to  the  order  of  the  bank.  The  plain- 
tiff kept  the  stock  of  goods  at  Oelwein  for  a 
time,  and  sold  what  he  could,  and  removed 
the  remainder  to  the  city  of  GrinncU,  where 
they  were  finally  disposed  of  at  a  loss  of 
some  $7,000  according  to  the  prices  placed  on 
the  land  and  goods  by  the  parties  to  the 
trade.  This  action  was  brought  about  six 
months  after  the  exchange  was  made.  It  is 
not  necessary  to  set  out  the  contract  in  fulL 
"We  have  stated  its  general  provisions.  One 
point  In  controversy  is  whether  the  writing 
expressed  the  intention  of  the  parties  as  to 
the  manner  In  which  the  price  of  the  goods 
should  be  fixed  by  the  invoice.  The  part  of 
the  contract  relating  thereto  is  as  follows: 
"Said  merchandise  to  be  invoiced  at  the 
wholesale  cost,  aa  shown  by  cost  marks  on 
said  goods,  for  all  goods  not  damaged  or  shop- 
worn. If  any  damaged  goods,  to  be  invoiced 
at  present  cash  value."  The  plaintiff  sought 
to  have  the  contract  reformed  so  that  the 
value  should  be  the  wholesale  cost  vrithout 
reference  to  the  price  marked  on  the  goods. 
It  will  be  understood  that  we  do  not  deter- 
mine disputed  facts  by  a  review  of  the  testi- 


mony of  the  witnesses  in  an  opinion.  After 
carefully  examining  the  evidence,  we  only 
announce  such  ultimate  facts  as  we  find  are 
established  by  a  preponderance  of  the  evi- 
dence. We  find  that  the  plaintiff  has  not 
produced  sufllclent  evidence  to  reform  the 
contract.  On  the  contrary,  It  appears  to  as 
that  no  mistake  was  made  in  the  wrltinjj. 
There  is  a  very  decided  preponderance  of  evi- 
dence to  the  effect  that  the  contract  was 
made  Just  as  the  parties  intended  It  should 
be  written.  There  was  a  die^ute  about  It 
at  the  time  it  was  prepared  and  slgmed,  and 
there  Is  no  reason  for  finding  that  there  was 
a  mistake  on  the  part  of  either  of  the  par- 
ties, and  much  less  cause  for  holding  that 
there  was  a  mutual  mistake. 

2.  It  iB  said,  however,  that  a  fair  construc- 
tion of  the  contract  authorizes  the  conclusion 
that  the  goods  were  to  be  invoiced  at  whole- 
sale cost  without  regard  to  the  cost  marks 
on  the  goods.  We  do  not  concur  In  this  prop- 
osition. The  cost  marks  on  the  goods  are 
named  as  the  method  of  ascertaining  the 
price  at  which  the  stock  was  to  be  estimated 
In  the  trade,  and  we  think  a  fair  preponder- 
ance of  the  evidence  shows  that  this  was  so 
understood  by  the  parties. 

3.  It  is  contended  that  the  defendants  prac- 
ticed a  great  fraud  on  the  plaintiff  by  mark- 
ing the  goods  at  nearly  double  the  wholesale 
eoet  If  this  proposition  was  established  by 
the  evidence,— that  is.  If  It  were  shown  that 
these  goods  were  marked  as  they  were  for 
the  purpose  of  effecting  this  trade,  and  the 
plaintiff  was  imposed  upon  in  that  way,  and 
dosed  up  the  trade  without  knowledge  of  the 
fraud,— there  would  be  grround  for  holding 
defendants  liable  In  damages.  But  our  con- 
clusion on  this  question  Is  that  In  this  ex- 
change of  property  it  Is  manifest  that  trad- 
ing prices  were  put  on  the  farm  and  on  the 
goods.  The  farm  was  not  worth  $10,000. 
The  evidence  as  to  its  value  Is  not  very  well 
estabUshed.  We  think  it  safe  to  say  that  it 
was  not  worth  more  than  $7,000  if  sold  for 
cash  or  on  the  usual  payments  for  such 
property.  The  stock  of  goods  was  mostly 
made  up  of  two  old  stores  at  Tipton,  in  this 
state,  and  an  old  stock  Imported  from  the 
state  of  Illinois.  The  defendants  had  ex- 
changed land  for  the  goods,  and  after  receiv- 
ing them  they  placed  cost  marks  on  them  at 
much  more  than  they  were  worth.  They  did 
this  before  they  knew  that  the  plaintiff  was 
seeking  to  exdiange  his  farms  for  goods. 
There  was  no  specific  intent  to  defraud  the 
plaintiff.  This  may  not  have  been  neces- 
sary to  constitute  fraud,  but  we  find  that  the 
plaintiff  knew  when  he  closed  the  contract 
and  took  possession  of  the  goods  that  they 
were  marked  at  a  higher  price  than  was 
originally  paid  for  them  when  bought  from 
wholesale  merchants.  He  had  men  repre- 
senting him  in  making  the  invoice.  With 
this  knowledge,  and  with  the  facts  estab- 
lished by  the  express  provision  of  the  eon- 
tract  that  the  cost  mark  on  the  goods  should 
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coDtroI,  while  It  Is  amMtrent  that  the  defend- 
ants' goods  were  Inflated  in  value  more  than 
the  plalntUTs  farm,  yet  we  can  discover  no 
l^^al  sround  upon  which  to  find  a  Judgment 
for  damages.  The  Judgment  of  the  district 
court  ia  affirmed. 


8CHNEITTBR  et  ux.  v.  CARMAN  et  al. 

(Supreme  Court  of  Iowa.     Mar  16,  1896.) 

Deed — Mbktal  Capacity  of  Grantob  — Unddb 

iNrLUENOE— Ck>N81DEBATIO!>. 

1.  In  an  action  to  s^t.  aside  a.  deed  .or.  the 
ground  of  mental  incapacity  of  the  grantor,  it 
iilil>eared  that  the  grantor  B'aJ  always  been 
luperstitious,  believing  in  witches;  that  he  was 
not  in  very  good  health,  but  that  he  was  able 
to  manage  hia  farm;  that,  as  a  rule,  he  allowed 
his  wife  to  bargain  for  nim,  but  was  able  to 
do  all  the  necessary  figuring,  and  to  keep  the 
time  of  his  cmploySs.  It  appeared  that,  when 
the  deed  was  made,  he  had  instructed  the  at- 
torney who  drew  it  as  to  his  wishes,  stating 
that  he  made  the  deed  in  order  to  secure  the 
•npport  of  his  wife.  It  was  shown  that,  in 
rarioas  matters  occurring  about  the  time  the 
deed  was  made,  he  had  shown  himself  capable 
of  transacting  business.  Held,  that  the  evi- 
dence was  sufficient  to  justify  a  finding  that 
the  grantor  had  mental  capacity  to  execute  the 
deed. 

2.  In  an  action  to  set  aside  a  deed  on  the 
ground  of  undue  influence,  it  appeared  that 
the  grantor  had  had  trouble  with  his  daughter's 
hnsband,  and  had  expressed  the  Intention  to 
deed  the  property  to  his  stepdaughter,  binding 
her  to  support  him  and  his  wife  as  long  as 
they  lived.  It  also  appeared  that  the  grantee 
was  not  present  at  the  time  the  deed  was  made. 
Held,  that  the  fact  that  the  grantor  was  super- 
stitious, and  harbored  delusions  regarding 
witchcraft,  was  not,  in.  view  of  the  circum- 
stances, evidence  of  undue  influence. 

3.  A  grantor  conveyed  to  his  stepdaughter 
certain  real  estate,  and,  by  a  collateral  instru- 
ment, the  grantee  agreed  to  support  and  main- 
tain grantor  and  his  wife  for  Ufe.  Held,  that 
the  relationship  between  the  grantor  and  gran- 
tee and  the  agreement  for  maintenance  import- 
ed consideration  snflScient  to  support  the  con- 
Tpyance. 

Appeal  from  district  conrt,  Fremont  coun- 
ty; W.  S.  Lewis,  Judge. 

Prior  to  June  18,  1888,  Rndolph  Scbnelt- 
ter  was  the  owner  of  the  W.  %  of  the  N.  K 
^  of  section  33,  In  range  68,  township  42,  in 
Fremont  county,  Iowa.  Sarah  Schneitter 
was  his  wife.  June  18,  1888,  said  Schneit- 
ter and  wife  executed  a  warranty  deed  for 
said  land  to  Kmma  I.  Carman,  one  of  the 
defendants  herein.  On  the  same  day,  said 
defendant  Carman  executed  and  delivered 
to  the  grantors  in  said  deed  an  Instrument  In 
writing,  wherein  it  is  stated  that  a  part  of 
the  consideration  of  said  deed  was  that  she 
Bhoald  "care  for  and  maintain"  said  gran- 
tors during  their  natural  life,  and  also  recit- 
ing that  said  conveyance  was  conditional 
that  the  grantors  should  have  the  right  to 
occnpy  said  real  estate  so  long  as  they  or 
either  of  them  should  choose  so  to  do,  and 
to  have  the  rent  and  use  of  said  premises 
wlthont  charge  so  long  as  they  shall  choose 
to  occupy  the  same.  Said  instrument  also 
recites  that.  In  consideration  of  said  con- 


veyance, she  agrees  to  give  the  grantors^ 
and  each  of  them,  suitable  and  comfortable 
care  and  maintenance  so  long  as  they,  o* 
either  of  them,  shall  lire.  The  defendant 
Emma  I.  Carman  Is  a  daughter  of  Sarah 
Schneitter  by  a  former  husl>and.  Sarah  SL 
Hosier  is  the  child  of  both  Rndolph  and 
Sarah  Schneitter.  April  10,  1884,  said  Ru- 
dolph Schneitter  and  his  wife  commenced 
this  suit  against  said  Emma  I.  Carman  and 
others  to  cancel  and  set  aside  said  deed,  and 
to  quiet  title  In  said  land  in  Rudolph  Schneit- 
ter. The  grounds  alleged  for  setting  aside 
said  conveyance  were  want  of  mental  ca- 
pacity In  Rudolph  Schneitter  to  make  a 
deed;  that  he  executed  it  under  a  delusion, 
and  under  duress;  that  he  was  induced  to 
do  so  by  reason  of  undue  Influence  of  the 
grantee  and  others;  and  that  no  adequate 
consideration  passed  for  the  land.  Defend- 
ants answered  the  petition,  denying  all  the 
material  allegations  therein  contained,  ex- 
cept the  relationship  of  Sarah  E.  Hosier, 
and  averred  that  the  deed  sought  to  be  set 
aside  had  been  recorded  for  more  than  five 
years  iiefore  this  snit  was  commenced. 
Plaintitrs  replied  that  they  had  been  citi- 
zens of  Iowa  for  30  years  prior  to  the  begin- 
ning of  this  suit,  and  the  defendants  had 
been  nonresidents  of  the  state  of  Iowa  for 
15  years  prior  to  the  commencement  of  this 
suit,  and  other  facts  which  need  not  now  be 
set  forth.  Before  the  trial  In  the  district 
court,  Rudolph  Schneitter  died,  and  hla 
daughter  Sarah  E.  Hosier  was  substituted 
In  his  stead.  The  cause  was  tried  to  the 
court,  and  a  decree  entered  dismissing  plain- 
tiffs'bill  at  their  costs,  from  which  plaintiffs 
appeaL   Affirmed. 

W.  E.  Hitchell,  for  appellants.  William 
Eaton,  for  appellees. 

KINNE,  J.  1.  We  do  not  think  It  Is 
shown  that  Rudolph  Schneitter  was  mental- 
ly incapable  of  making  the  conveyance  which 
plaintlfCs  seek  to  set  aside.  The  evidence 
shows  that  he  was  a  German,  and  able  to 
read  and  write  in  his  own  language;  that 
he  came  to  Fremont  county  Just  prior  to  the 
beginning  of  the  war  of  the  Rebellion;  that, 
some  15  years  before  he  died,  his  son  John 
deceased,  and  three  years  thereafter  bis 
daughter  Mary  died.  For  many  years,  and 
even  prior  to  the  death  of  his  son,  he  had 
not  been  able  to  work  much.  While  John 
lived,  he  attended  to  the  details  of  the  busi- 
ness on  the  farm,  and,  after  his  death,  the 
father  and  his  wife  managed  the  business. 
For  more  than  80  years  he  had  been  a  be- 
liever in  witches  and  ghosts.  Some  one 
witched  his  mare  and  she  would  not  work. 
Somebody  witched  his  sauerkraut,  and  It 
spoiled.  The  meat  barrel  was  witched,  and 
the  hoops  came  off.  He  was  always  a  super- 
stitious man.  He  believed  in  killing  hogs 
when  the  moon  was  full  or  was  rising.  He 
had  been  for  many  years  reticent    It  was 
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difficult  for  those  well  acquainted  with  him 
to  engage  him  in  conversation,  and  often  be 
contented  himself  with  saying  "Yes"  or  "No" 
to  questions  asl^ed  him.  He  was  never  a 
robust  man.  He  had  fever  sores  on  his  leg 
or  foot,  which  made  walking  somewhat  dif- 
ficult After  his  son  and  daughter  died, 
and  he  grew  older,  he  became  less  talkative, 
rather  morose,  and  permitted  his  wife  to  do 
much  of  the  talking  and  bargaining  for  him, 
assenting  to  what  she  did.  His  wife  could 
not  figure,  and,  when  a  sale  of  property  was 
made,  the  old  man  did  the  figuring.  He  was 
In  most  respects  an  ignorant  man.  The  deed 
was  drawn  by  Attorney  Draper,  who  says 
that  Schneitter  made  his  wants  luiowa  to 
him;  that  he  understood  the  nature  of  the 
business  done;  that  he  said  the  reason  he 
wanted  the  conveyance  made  was  so  that 
his  wife  would  be  secure.  He  says  Schneit- 
ter  was  an  old  man,  not  talkative,  eKcept 
as  he  talked  to  him;  that  he  did  not  impress 
the  witness  as  being  "particularly  a  feeble 
man."  Only  about  two  months  before  he 
executed  this  deed,  he  began  a  lawsuit 
against  his  son-in-law,  Mosier,  to  recover 
possession  of  a  dwelling  house.  In  the 
spring  of  1888,  witness  Burdick  and  bis  wife 
visited  the  Schneltters  at  their  home,  and 
dined  with  them.  They  had  an  organ  in  the 
house,  and  Schneitter  wanted  his  visitors  to 
send  them  a  purctiaser  for  it,  as  he  had  no 
use  for  It.  He  met  him  several  times  that 
spring,  and  says  he  was  competent  to  do 
business,  or,  as  he  expresses  It,  "I  seen  no 
difference  In  respect  to  competency  between 
Mr.  Schneitter  and  other  men."  Mrs.  Bur- 
dick corroborates  her  husband's  testimony. 
The  justice  of  the  peace  before  whom  the 
suit  was  tried  testified  to  Schueitter's  sound- 
ness of  mind.  In  1887  and  1888  he  had  deal- 
ings with  several  parties,  rented  land,  helped 
select  seed  corn,  settled  for  damages  done 
by  cattle  to  a  neighbor's  crops,  kept  accounts 
of  the  time  of  people  who  worked  for  him, 
directed  how  work  should  be  done,  and  In 
many  other  ways  evidenced  that  he  was 
mentally  capable  of  contracting.  Several 
witnesses  gave  their  opinion  based  upon 
facts  recited  by  them  that  he  was  not  com- 
petent to  contract  at  the  time  he  executed 
the  deed,  but  many  more,  having  much  bet- 
ter means  of  knowing,  testified  to  the  con- 
trary. His  acts,  some  of  which  we  have  re- 
ferred to,  are,  in  our  Judgment,  ample  evi- 
dence of  his  mental  capacity. 

2.  That  Schneitter  was  a  man  possessed 
of  delusions  there  is  no  doubt,  but,  in  our 
judgment,  there  is  no  evidence  warranting 
us  in  holding  that  he  was  moved  by  them 
to  execute  the  conveyance.  He  talked  with 
witness  Cooper  about  deeding  the  land  to 
some  one.  He  told  Draper  he  wanted  to 
deed  it,  so  the  old  lady  would  be  secure.  He 
«poke  to  Gardner  about  deeding  the  land  to 
Carman,  and  binding  him  to  take  care  of 
them.  He  advised  them  not  to  do  It,  but  the 
old  man  afterwards  told  the  witness  they 


would  deed  the  place  to  Emma  Carman. 
This  was  but  a  short  time  before  the  deed 
was  made.  The  testimony,  we  think,  sbovrs 
quite  satisfactorily  that  these  old  people  had 
had  trouble  with  the  son-in-law,  Mosier,  and 
had  told  various  parties  of  their  intention  to 
convey  the  property  to  the  defendant.  We 
think  they  did  just  what  they  intended  in 
making  the  conveyance. 

3.  We  shall  not  undertake  to  enter  into 
a  detailed  discussion  of  the  evidence  relat- 
ing to  the  matter  of  undue  Influence.  It  is 
sufficient  to  say  that  it  is  evident  that  botli 
Schn^tter  and  bla  wife,  without  the  inter- 
vention of  any  one,  determined  to  deed  this 
land  to  the  defendant  Emma  I.  Carman. 
This  conclusion  was  reached  by  them  while 
the  Carmans  were  absent.  The  conveyance 
was  the  free  act  of  the  Schneltters.  As  to 
the  claim  that  there  was  no  adequate  con- 
sideration for  the  conveyance,  It  may  be 
said,  none  was  needed.  However,  the  deed 
Imported  a  consideration.  The  relation  of 
the  grantee  to  the  grantors,  and  her  obliga- 
tion entered  into  to  support  and  maintain 
them,  were  sufficient  considerations.  If  any 
were  needed.  Again,  It  does  not  appear 
from  this  record  what  the  land  conveyed  was 
in  fact  worth. 

We  have  carefully  considered  this  record, 
and  reach  the  conclusion  that  there  Is  no 
reason  for  disturbing  the  decree  of  the  dis- 
trict court.  We  are  strengthened  in  our 
conclusion  by  the  fact  that  almost  six  years 
ha4  elapsed  after  the  making  of  this  deed 
before  this  action  was  commenced  to  set  It 
aside.    Affirmed. 


STATE  V.  WAUNBE. 

(Supreme  Court  ot  Iowa.     May  10,  189«>.) 

Cbiminal  Lav— Appeal— Ttpewkittbk    Beooro 

— Nbubssitt  foe  Abstract. 

Though  the   rule  requiring  printed   al>- 

ntracts  and  arguments  is  suspended,  and  leave 

given  to  file  tyi)ewritten  abstracts,  when  it  is 

made  to  appear,  in  a  criminal  case,  that  appel- 

limt  is  unable  to  pay  for  the  printing,  this  does 

not  suspend  the  requirement  that  the  case  shall 

be  abstracted;    and  the  supreme  court  will  not 

examine   several   hundred   pages    of  the  orig- 

iiinl  transcript  to  ascertain  whether  the  verdict 

M  supported  by  the  evidence. 

Appeal  from  district  court,  O'Brleu  county; 
Scott  M.  Ladd,  Judge. 

Indictment  for  murder.  Trial  to  a  jury, 
and  verdict  and  judgment  for  manslaughter. 
Defendant  appeals. 

C.  A.  Babcock  and  W.  D.  Boles,  for  appel- 
lant Milton  Remley,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.    On  the  23d  day  of  May, 

1885,  an  order  was  made  In  this  case,  which 
was  as  follows:  "On  this  day  the  appellant's 
motion  to  submit  this  cause  in  writing  was 
sustained,  and  the  cause  is  continued."  This 
order  has  not  been  compiled  with  by  the  prep 
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uatlon  and  flUng  of  any  abstract  of  the  evi- 
dent and  record.  Wbat  appears  to  be  the 
orig'iDal  extension  of  tlie  abortband  reporters' 
notes  of  the  evidence  has  been  filed.  It  is 
io  two  parts,  and  in  all  contains  sereral  btm- 
dred  pages.  And  tbe  case  was  submitted  in 
tliis  way.  It  will  be  observed  that  the  order 
baa  not  been  observed  by  appellant's  counsel, 
and  no  reason  is  given  for  the  failure  to  do 
ao.  The  rule  requiring  printed  abstracts  and 
ugnments  is  suspended,  and  leave  given  to 
file  typewritten  abstracts,  when  It  is  made  to 
appear  In  a  criminal  case  that  appellant  Is 
unable  to  pay  for  the  printing.  But  this  does 
not  suspend  the  requirement  that  tbe  case 
tball  be  abstracted.  Itappears  from  the  argu- 
ment of  counsel  for  appellant  that  one  of  the 
main  questions  upon  which  a  reversal  Is  ask- 
ed la  that  the  defendant  took  the  life  of  the 
deceased  in  self-defense.  An  examination  of 
tbe  evidence  Is  necessary  to  determine  this 
qoestion,  and  this  court  has  no  time  at  Its 
disposal  to  read  such  enormous  records.  It 
most  be  miderstood  that  an  order  suspending 
the  rule  as  to  printing  Is  not  complied  with 
t7  shipping  htmdreds  of  pages  of  shorthand 
reporters' transcripts  to  the  clerk  of  this  court 
Tbe  submission  of  this  cause  will  be  set  aside, 
and  it  will  be  continued  until  the  next  term, 
for  the  preparation  and  filing  of  typewritten 
abjtiacts,  of  which  there  should  be  at  least 
two  copies.  And  it  would  be  well  for  coim- 
^el  to  give  some  attention  to  the  question 
:atsed  by  the  state,  as  to  whether  there  is 
a  bill  of  exceptions,  or  a  proper  and  timely 
'«rtificate  of  the  Judge,  making  the  evidence 
•f  record.  We  have  thought  it  proper  to 
•lL<pose  of  this  case  for  the  term  in  this  pub- 
lic manner  so  that  it  may  be  imderstood  that 
(be  labor  of  reading  such  Immense  records 
nagbt  not  to  be  Imposed  on  this  court 


BROWN  V.  WILSON. 

iRnpreme  Coort  of  Iowa.     May   18,   1896.) 

Brokbr  —  ExcHAMOS  or   Propbrtt  —  RiOHT   TO 

COMPISSATION. 

One  who  was  employed  to  effect  an  ez- 
cfaange  of  property  complies  with  the  contract 
by  procnring  a  person  with  whom  a  contract 
of  ezchance  is  made,  and  who  is  able  and  will- 
ing to  make  the  exchange. 

Appeal  from  district  court  Buena  Vista 
connty;    Lot  Thomas,  Judge. 

Action  to  recover  $500  alleged  to  be  an 
agreed  commission  for  procuring  a  purchaser 
or  effecting  an  exchange  of  certain  real  es- 
tate for  other  property.  There  was  a  trial 
by  Jury,  and  a  verdict  and  Judgment  for  the 
plaintiff  for  the  amount  claimed.  Defendant 
appeals. 

T.  D.  Hlggs  and  Chas.  D.  Goldsmith,  for 
appellant  A.  D.  BaiUe  and  0.  A.  Irwin,  for 
appellee. 

ROTHROCK,  C.  J.  1.  The  plalntlft  intro- 
duced evidence  tending  to  show  that  there 


was  an  oral  contract  made  between  the  par- 
ties, as  alleged  in  the  petition,  and  that  he  had 
performed  his  undertaking  by  procuring  a 
contract  exchanging  the  defendant's  property 
for  land  in  the  state  of  Tennessee.  At  the 
close  of  the  introduction  of  the  evidence  on 
the  part  of  the  plaintiff  the  defendant  made 
a  motion  to  the  court  to  direct  a  verdict  for 
the  defendant  on  the  following  grounds:  (1) 
There  Is  no  evidence  of  an  express  contract 
to  pay  tbe  commissions,  as  alleged  In  plain- 
tiff's petition.  (2)  There  is  a  failure  of  the 
evidence,  for  that  there  Is  no  evidence  that 
the  proposed  purchaser  procured  by  Brown, 
the  plaintiff,  was  able  and  willing  and  ready 
to  perform  tbe  contract  of  piuxiliase  on  his 
part  (3)  There  is  a  failure  of  the  evidence, 
on  the  grotmd  that  there  is  no  evidence  what- 
ever to  prove,  or  that  tends  to  prove,  that 
any  sale  has  ever  been  completed  by  the  par- 
ties. This  motion  was  overruled.  The  de- 
fendant then  Introduced  his  evidence,  and 
the  plaintiff  Introduced  rebutting  evidence, 
and  the  cause  was  submitted  to  the  Jury,  with 
the  result  above  stated.  The  only  error  as- 
signed with  sufficient  exactness  to  entitle  the 
defendant  to  be  heard  in  this  court  Is  the 
overruling  of  the  motion  to  direct  a  verdict 
It  Is  true  that  errors  are  properly  assigned  as 
to  an  instruction  given  by  tbe  court  to  the 
Jury,  and  to  tbe  refusal  to  give  instructions 
requested  by  the  defendant  But  these  last- 
named  assignments  have  not  been  argued,  and 
will  not  be  considered.  We  may  say,  how- 
ever, in  this  connection,  that  the  Instructions 
given  oubrace  every  proper  question  in  the 
case,  and  they  embody  correct  rules  of  law  to 
be  observed  by  the  Jury.  There  was  no  error 
In  tbe  matter  of  the  charge  to  the  Jnry. 

2.  The  only  question  proper  to  be  consider- 
ed is  whether  the  court  erred  in  overruling  the 
mo}:ion  to  direct  a  verdict  for  tbe  defendant 
We  will  not  review  the  testimony  of  the 
witnesses.  It  is  enough  to  say  that  the  evi- 
dence fully  warranted  the  Jury  In  finding  that 
the  parties  entered  into  the  contract  as  al- 
leged in  the  petition,  and  that  the  plaintiff 
complied  with  the  same  by  procuring  a  person 
with  whom  a  contract  of  exchange  of  prop- 
erty was  made,  and  that  the  person  so  pro- 
cured was  able  and  willing  to  carry  out  tbe 
provisions  of  said  contract.  The  court  in- 
structed the  Jury,  in  substance,  that  under 
such  a  state  of  facts,  there  should  be  a  verdict 
for  tbe  plaintiff.  In  Cassady  v.  Seeley,  69 
Iowa,  509,  29  N.  W.  432,  it  Is  said:  "We  un- 
derstand the  law  to  be  that  If  an  agent  or 
broker  is  employed  to  sell  property  at  a  stat- 
ed price,  and  be  finds  a  customer  who  Is  able 
and  willing  to  take  the  property  at  that  price, 
and  upon  tbe  stated  terms,  be  is  entitled  to 
compensation,  whether  a  sale  is  effected  or 
not"  The  evidence  in  this  case  tends  strong- 
ly to  show  that  the  plaintiff  fully  compiled 
with  his  contract,  and  if  tbe  exchange  of 
property  was  not  completed,  it  was  by  rea- 
son of  the  fault  of  defendant  The  Judgment 
of  the  district  cotirt  is  affirmed. 
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STATE  T.  ARNOLD. 
(Supreme  Court  of  Iowa.    May  15,  1896.) 
Liquor    Ncisasob  —  Indictmbnt  —  Evidexcb  — 
Btatb's  Witness — Chkistias  Namb— MUxohek 

OS  InDIOTMENT— COMPKTBNCT— ATTORNBT'8  PBB 

— Rbtazi:<o  OS  Afpbal. 

1.  The  fact  that  an  indictment  for  Iteep- 
ing  a  liquor  nuisance  specifies  the  time  the 
nuisance  was  luaiutainea  does  not  preclride 
evidence  of  illegal  sales  prior  to  the  time  speci- 
fied, but  within  three  years,  the  period  of  limi- 
tations of  the  finding  of  the  indictment. 

2.  On  a  trial  for  maintaining  an  hotel  as  a 
liquor  nuisance  after  proof  of  illegal  sales  in 
tlie  hotel,  evidence  of  similar  sales  in  bams  and 
buildings  appurtenant  to  the  hotel  is  admissi- 
ble. 

3.  On  a  trial  for  maintaining  an  hotel  as  a 
liquor  nuisance,  a  witness  testifying  as  to 
sales  in  bams  appurtenant  to  the  hotel  was 
properly  allowed  to  state  that  he  supposed  from 
llu-  I'tu'ls  that  defendant  kept  bis  horses  in  the 
bnrn.  and  had  control  of  the  hotel,  that  he 
also  had  control  of  the  barns. 

4.  The  objection,  on  a  trial  for  keeping 
a  liquor  nuisance,  that  the  evidence  does  not 
show  that  it  was  maintained  within  the  coun- 
ty alleged,  cannot  be  sustained  where  there  was 
evidence  in  the  record  as  to  its  location  rela- 
tive to  the  county  seat  which  would  require  the 
jury  to  find  that  it  was  located  within  the 
county. 

5.  The  fact  that  the  Chiiirtian  name  of  a 
witness  is  incorrectly  indorsed  on  the  indict- 
ment will  not  preclude  his  being  a  witness  if 
there  is  evidence  to  establish  his  Identity. 

6.  An  attorney's  fee  of  ^60,  allowed  by 
the  court  in  a  criminal  case,  under  McClain's 
Code,  I  2388,  authorizing  ''a  reasonable  at- 
torney's fee  to  he  assessed  by  the  court,"  will 
not,  on  appeal,  be  held  excessive  in  the  ab- 
sence of  any  evidence. 

Appeal  from  district  court,  DicUnson  coun- 
ty;   W.  B.  Quarton,  Judge. 

The  defendant  was  indicted  for  keeping  and 
maintaining  a  nnisance  by  the  sale  of  Intoxi- 
cating llqnora.  He  pleaded  not  guilty.  A 
trial  was  bad,  which  resulted  in  a  verdict 
against  him,  and  from  a  judgment  on  the  yer- 
iUct  he  appeals.     Affirmed. 

J.  W.  Cory,  for  appellant  MUton  Remley, 
Atty.  Oen.,  and  L.  E.  Francis,  Co.  Atty.,  for 
the  State. 

ROTHROCK.  C.  J.  1.  It  is  averred  in  the 
indictment  that  "the  defendant,  on  the  Ist 
day  of  August,  1893,  ♦  •  •  and  on  divers 
other  days  and  times  between  tbe  1st  day  of 
August,  1893,  and  the  finding  of  this  indict- 
ment, *  *  •  did  erect,  establish,  and  con- 
tinue and  use  a  building,  erection,  and  place 
with  Intent  and  for  the  purpose  then  and 
there  and  therein  to  sell  intoxicating  liquor, 
contrary  to  law.  ♦  ♦  •"  It  is  urged  in  be- 
half of  appellant  that  the  time  laid  in  the 
indictment  as  beginning  on  the  1st  day  of 
August  in  1893  is  descriptive  of  the  offense, 
and  that  it  was  error  to  allow  any  evidence 
of  sales  of  liquor  prior  to  that  time,  and  with- 
in three  years  from  the  finding  of  the  indict- 
ment. This  question  has  been  so  frequently 
decided  by  this  court  contrary  to  counsel's 
contention  that  it  is  unnecessary  to  cite  the 
numerous  cases.  But  see  State  t.  Johnson,  69 
Iowa,  C23,  29  N.  W.  751. 


2.  It  is  contended  that  the  Indictment  char- 
ges a  particular  place  where  the  alleged  nui- 
sance was  maintained.  The  indictment  does 
not  locate  the  place  only  in  a  general  way, 
and  as  being  situated  in  Dickinson  county. 
It  Is  not  charged  that  the  offense  was  com- 
mitted in  a  building  on  a  certain  lot,  par- 
ticularly described.  It  therefore  does'  not 
come  within  the  rule  contended  for  by  the 
counsel  for  appellant,— that  when  the  place  Is 
described  with  unnecessary  particularity,  the 
evidence  must  correspond  with  the  indict- 
m^it  This  question  demands  no  further  con- 
sideration. 

3.  It  appears  that  the  def^idant  was  pro- 
prietor of  an  hotel  situated  on  Lake  Okaboji, 
In  Dickinson  county.  There  was  an  hotel 
and  other  buildings  appurtenant  thereto,  such 
as  an  ice  house,  a  bam,  and  other  structures. 
The  state  proved  one  or  more  sales  of  intoxi- 
cating liquors  in  the  hotel  building,  and  evi- 
dence was  introduced  tending  to  show  sales 
in  tbe  bam  and  elsewhere  on  the  premises. 
It  is  claimed  that  all  the  evidence  with 
reference  to  sales  in  the  appurtenant  build- 
ings was  Improperly  allowed  to  be  introduced. 
This  point  Is  not  well  taken.  It  was  strictly 
correct  to  introduce  evidence  to  show  where 
the  defendant  bad  his  base  of  supplies.  State 
v.  Illsley,  81  Iowa,  49,  46  N.  W.  977. 

4.  Counsel  for  defendant  reviews  the  testi- 
mony of  the  witnesses,  and  urges  that  the  ev- 
idence does  not  support  the  verdict,  and  that 
the  court  made  erroneous  rulings  in  admit- 
ting evidence.  To  all  this  we  have  to  say 
that  the  evldtnce  is  amply  sufficient  to  sus- 
tain the  verdict  The  objections  to  the  testi- 
mony of  certain  of  the  witnesses  relate  to 
the  proof  of  keeping  and  selling  liquor  in  the 
appurtenant  buildings  and  places.  Tbe  main 
contention  is  that  the  court  erroneously  per^ 
mitted  witnesses  to  state  that  the  def^idant 
had  control  of  the  bam  and  other  buildings. 
The  way  it  was  expressed  by  one  or  more  of 
the  witnesses  was  that  he  supposed  the  de- 
fendant was  in  control  of  the  bam.  This 
supposition  was  in  connection  with  the  state- 
ment that  the  defendant  kept  his  horses  in 
tbe  bam,  and  tbe  fact  that  he  was  in  control 
of  the  hoteL  We  do  not  think  this  was  er- 
ror. It  was  no  more  than  to  state  that  it  ap- 
peared that  defendant  was  in  control.  It,  of 
course,  is  to  be  understood  that  it  was  not 
necessary  to  prove  that  the  defendant  was 
the  owner,  or  even  that  he  was  a  lessor  un- 
der a  formal  lease.  It  is  aufflctent  if  he  is 
shown  to  have  been  maintaining  a  nuisance, 
and  the  ownership,  or  even  the  rightful  pos- 
session, of  the  property  Is  not  a  material 
question. 

5.  It  is  said  the  evidence  docs  not  show 
that  the  crime  was  committed  in  Dickinson 
county.  This  objection  is  without  merit. 
The  record  shows  that  the  defendant's  hotel 
is  on  Lake  Okaboji,  in  Dickinson  county. 
Even  if  the  witnesses  did  nut  state  In  so 
many  words  that  the  hotel  was  in  Dickinson 
county,  yet  there  was  other  evidence  as  to  Its 
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locatltm  with  reference  to  the  cotinty  Beat, 
which  was  Buffldent  to  require  the  jury  to 
find  that  the  place  where  the  nuisance  was 
maintained  was  within  that  cotuty. 

a  One  J.  F.  Ewen  was  a  witness  before  the 
frand  Jmy.  His  name  was  indoised  on  the 
back  of  the  indictment  and  In  the  minutes  of 
his  testimony  as  Frank  Ewen.  When  he  was 
railed  as  a  witness  on  the  trial  he  answered 
to  the  name  of  J.  F.  Ewen.  Objection  was 
made  to  lilm  as  a  witness,  because  his  name 
was  not  Indorsed  on  the  indictment  An  ex- 
amination of  the  witness  showed  that  he  was 
commonly  known  as  Frank  Ewen.  The  ob- 
jection was  properly  overruled.  The  mere 
misnomer  In  respect  to  the  Christian  name  of 
a  witness  indorsed  on  the  Indictment  will  not 
prevent  the  state  from  nsing  him  on  the  trial 
when  his  Identity  snfflclently  appears  from 
the  facts.  State  v.  Stanley.  33  Iowa,  526; 
State  V.  McComb,  18  Iowa,  43. 

7.  A  number  of  objections  are  made  to  in- 
stmctions  to  the  jury  which  demand  no  sep- 
arate consideration.  The  whole  body  of  the 
rharKe  Is  In  line  with  instructions  given  and 
approved  In  this  state  in  cases  of  this  kind 
for  more  than  a  qnarter  of  a  centtiry.  And 
It  Is  said  that  certain  jurors  were  guilty  of 
Rich  misconduct  as  to  vitiate  the  verdict. 
The  complaint  was  foimded  upon  affidavits, 
and  there  were  counter  affidavits.  The  conrt 
decided  that  the  charge  of  misconduct  was 
not  Bustained.  We  think  there  was  no  error 
in  this  mllng,  especially  when  it  is  consid- 
ered that  many  of  the  acts  of  the  jurors  which 
were  complained  of  inhered  in  the  verdict, 
and  under  familiar  rules  were  not  groond  for 
a  new  trlaL 

8.  The  court  allowed  an  attorney's  fee  of 
¥60  to  the  attorney  for  prosecutloa  It  Is 
Hired  that  this  was  excessive.  It  Is  stated 
In  the  abstract  of  appellant  that  no  evidence 
was  introduced  on  the  question  as  to  the 
amount  of  the  attorney's  fee.  and  this  is  not 
denied  in  appellee's  abstract  Counsel  for 
appellant  claims  that  tmder  the  statute,  there 
being  no  evidence  offered  touching  the  rea- 
Bonableneaa  of  the  fee,  the  court  should  have 
ftzed  it  at  not  more  than  $25.  We  discover 
DO  reason  for  fixing  that  limit  The  fee  Is 
provided  for  by  section  2388,  McGlaln's  Code, 
which  authorizes  "a  reasonable  attorney's  fee 
to  be  asflessed  by  the  court"  In  the  absence 
of  Bome  allowing  that  the  fee  allowed  Is  ex- 
cetislTe,  we  do  not  think  we  should  i^tax  It 
In  this  court.  The  judgment  of  the  district 
court  Is  affirmied. 


DICE  et  al.  v.  BROWN  et  al. 
(Sopreme  Court  of  Iowa.     May  18,   1896.) 
Qrirnso  Titcb— Lachks— Advkrsb  Possessios^ 
Charactkk  of  Occupation. 
1.  In  an  action  to  qtiiet  title  to  land  which 
had  beioiig(>d  to  plaintiCTs  buslmnd,  it  appear- 
ed that  upon  his  death  papers  describing  the 
tatid  bad  beon  turned  over  to  his  administrator; 
tbat  afterwards  plaintiff,  and  others  for  her, 


had  at  various  times  from  1862  to  1893  writ- 
ten to  the  administrator  and  others  for  inr 
formation  regarding  the  location  of  the  land, 
but  could  learn  nothing;  tbat  they  had  applied 
to  the  general  land  office  and  to  the  state  land 
office  without  success,  and  finally  had  obtained 
the  description  by  writing  to  county  officials  In 
that  portion  of  the  state  where  the  land  wag 
supposed  to  He.  Held,  that  there  had  not  been 
laches  on  the  part  of  plaintiff  estopping  her 
from  maintaining  her  action. 

2.  In  an  action  to  quiet  title  it  appeared 
that  defendants'  grantors,  claiming  under  color 
of  title,  had  entered  upon  the  lands  while  they 
were  nnfenced,  wild,  prairie  land,  and  that  by 
themselves  or  their  lessees  they  had  occupied 
the  lands  continuously  as  a  pasture  for  cattle 
from  1881  to  1891,  paying  taxes  thereon. 
Held,  that  this  was  sufficient  occupation  to  give 
defendants  title  by  aa verse  possession. 

Appeal  from  district  court,  Palo  Alto  coan- 
ty;   George  H.  Carr,  Judge. 

Action  in  equity  to  confirm  In  the  plalntlffA 
the  title  to  certain  real  estate,  and  to  quiet 
that  title  as  against  the  defendants.  There 
was  a  hearing  on  the  merits,  and  a  decree 
for  the  defendants.  The  plaintiffs  appeal. 
Affirmed. 

C.  E.  Cohoon  and  L.  W.  Welker,  for  appel- 
lants.   A.  G.  Parker,  for  appellees. 


ROBINSON,  J.  In  August  of  the  year 
1858,  Ephraim  D.  Johnson,  a  resident  of  the 
state  of  Ohio,  died  testate,  seised  in  fee  sim- 
ple of  the  S.  W.  %  of  section  2  and  the  S.  E. 
i/i  of  section  3,  In  township  94  N.,  of  range 
34  W.,  In  Palo  Alto  cotmty.  His  wife,  Ma- 
randa  Y.  Johnson,  and  his  children,  Mary  J., 
George  B.,  and  LHlie  L.  Johnson,  survived 
him,  and  the  land  described  was  devised  to 
them.  His  widow  afterwards  married  one 
Dice,  who  is  now  dead.  Mary  J.  married  a 
man  named  Harkless.  Lillle  L.  married 
Alonzo  L.  Wright,  by  whom  she  had  two 
sons,  Clyde  L.  and  O.  Leroy  Wright  and  died 
Intestate  in  January,  1883.  The  plalntUfB 
are  the  widow.  Maranda  V.  Dice,  Mary  J. 
Harkless,  George  E.  Johnson,  and  Alonzo  L., 
the  surviving  husband,  and  Clyde  K  and  C. 
Leroy,  the  minor  children,  of  Lillle  L. 
Wright  deceased.  They  claim  to  be  the  ab- 
solute owners  of  the  land  in  question.  Gid- 
eon H.  Ward  and  James  Anderson  were  ap- 
pointed administrators  of  the  estate.  In  Ohio, 
of  the  decedent  Johnson,  and  duly  qualified 
and  entered  upon  the  discharge  of  the  duties 
of  the  office  to  which  they  were  appointed. 
In  March,  1862,  they  filed  a  report  of  their 
proceedings,  which  showed  tbat  the  estate 
was  insolvent;  that  there  were  debts  against 
It  unpaid,  which  amounted  to  more  than 
11,000,  and  that  the  property  available  for 
the  payment  bad  been  exhausted,  "except 
320  acres  of  land  in  Iowa."  In  May,  1862, 
the  report  was  in  the  main  approved  by 
the  proper  probate  conrt,  and  a  balance  of 
$18.37  found  to  be  due  the  administrators. 
They  were  not  in  terms  discharged,  although 
the  records  of  that  court  do  not  show  that 
any  further  action  was  bad.  However,  in 
June,  1864,  Ward  filed  In  the  probate  court 
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of  Palo  Alto  county  an  application  for  tlie 
appointment  of  Theodore  Hawley  as  admin- 
istrator of  the  land  In  that  coimty.  Hawley 
duly  qualified  as  administrator,  and  In  Sep- 
tember, 1868,  he  filed  an  application  for  an 
order  to  sell  the  land  In  question.  The  ap- 
plication recited  that  administration  of  the 
estate  of  the  decedent  had  been  granted  in 
Ohio;  that  the  personal  property  had  been 
exhausted,  and  that  debts  amounting  to  more 
than  $1,000  were  unpaid.  An  OTAet  for  the 
sale  of  the  land  was  made.  It  was  apprais- 
ed at  $320,  and  sold  to  Ward  at  private  sale 
for  $400.  The  defendants  claim  title  to  the 
land  through  the  Hawley  sale,  and  the  de- 
cree of  the  district  court  quieted  the  title  In 
them. 

1.  It  Is  not  contended  by  any  one  that  the 
deed  executed  by  Hawley  was  valid.  No  no- 
tice of  any  kind  of  the  application  to  sell  the 
land  was  given,  and  Ward,  being  an  adminis- 
ti-ator  of  the  estate,  could  not  rightfully  pur- 
chase It.  But  the  sale  does  not  appear  to 
have  been  made  with  any  wrongful  intent 
Ward  had  advanced  money  on  account  of  the 
land,  which  had  not  been  repaid.  Hawley 
tried  for  years  to  find  a  purchaser,  but  with- 
out success,  and  finally  induced  Ward  to  pur- 
chase the  land  for  about  what  it  was  worth. 
After  paying  the  expenses  incurred  in  pro- 
curing administration  in  this  state  and .  in 
malting  the  sale,  and  refunding  the  taxes  ad- 
vanced, nothing  of  the  purchase  price  remain- 
ed to  Ward.  He  claims  to  have  made  a  ver- 
Iml  report  of  the  matter  to  the  proper  pro- 
bate Judge  In  Ohio,  and  to  have  been  told 
that,  as  nothing  remained  from  the  sale  for 
the  estate,  a  formal  report  was  not  neces- 
sary, and  none  was  made.  The  Hawley  con- 
veyance was  invalid,  and  nothing  can  be 
claimed  for  it  excepting  that  it  gave  to  the 
defendants  the  foundation  upon  which  their 
alleged  right  of  possession  and  ownership 
is  based. 

2.  It  is  said  that  the  laches  of  the  plaintiffs 
In  asserting  and  protecting  their  title  has 
been  so  great  that  a  court  of  equity  should 
not  lend  them  its  aid.  The  widow  of  John- 
son has  been  competent  to  protect  her  inter- 
ests at  all  times  since  his  death.  Of  his  chil- 
dren, Mary  attained  her  majority  in  April, 
1871,  George  in  July,  1878,  Lillie  in  Decem- 
ber, 1872;  and  during  their  minority  their 
mother  seems  to  have  been  somewhat  active 
in  trying  to  ascertain  and  protect  the  Inter- 
ests of  herself  and  her  children.  There  is 
some  conflict  In  the  evidence,  bnt  we  think 
it  establishes  the  following  facts:  Soon  after 
Ward  qualified  as  an  administrator  of  the 
estate  of  the  decedent,  Mrs.  Johnson  gave  to 
him  valuable  papers,  including  certificates 
showing  the  purdiase  from  the  general  gov- 
ernment of  the  land  in  controversy,  and  nev- 
er saw  them  again.  The  will  was  never  re- 
corded, and  nothing  which  remained  In  her 
possession,  and  nothing  contained  In  the  pro- 
bate records  of  the  estate,  showed  what  land 
in  Iowa  belonged  to  the  estate.    Mrs.  John- 


son learned  for  the  first  time  when  her  hus- 
band died  tliat  he  owned  land  in  this  state, 
but  did  not  know  its  description,  nor  the  part 
of  the  state  in  which  It  was  located.   Tlie 
probate  records  showed  only  that  there  were 
320  acres  of  land  in  this  state.     In  the  year 
1865  she  wrote  to  Ward  in  regard  to  tlie  land 
and  other  matters  pertaining  to  the  estate. 
He  answered  the  letter  iu  June  of  tliat  year, 
and  wrote:    "I  think  the  western  land  w^iU 
not  more  tlian  pay  expenses.     I  had  to  pay 
a  few  months  ago  $137.00  taxes.    That,  witb 
the  other  expenses  attending  it,  I  fear  will 
make  more  than  I  can  get  for  the  land." 
Mrs.  Dice  states  that  she  afterwards  wrote 
numerous  letters  to  Ward  in  regard  to  tlie 
land,  inquiring  as  to  its  location  and  for  otb- 
er  facts,  but  that  Ward  refused  to  answer 
the  letters.     In  1877,  Alonzo  Ij.  Wright,  who 
had  married  Lillie,  visited  the  county  where 
Johnson  had  resided,  examined  the  probate 
records,  and  attempted  to  obtain  information 
In  regard  to  the  land,  bnt  without  success. 
In  the  year  1883,  John  A.  HarkleSs,  the  hus- 
band  of   Mary,   employed   counsel,   and   at- 
tempts were  made  to  procure  from  the  gov- 
ernment land  offices  at  Washington  and  in 
this  state  Information  in  reg^ard  to  the  land 
purchased  by  Johnson,  but  without  success. 
An  attorney  in  Oliariton,  in  this  state,  was 
employed  In  the  search,  but  without  results. 
Finally,  in  May,  1893,  Harkless  obtained  a 
letter  from  Ward,  in  which  he  stated  that 
the  land  was  some  60  miles  northwest  of  Ft. 
Dodge,  bnt  did  not  otherwise  describe  it,  nor 
state  that  it  liad  been  sold,  alhough  he  ex- 
pressed  regret  that  the  land  warrants  did 
not  more  tlian  pay  expenses,  and  stated  that 
the  land-warrant  business  was  a  failure,  and 
lei^t   him    "minus   several   hundred   dollars." 
Haikless  again  wrote  to  Ward,  asking  for  a 
description  of  the  land,  but  received  an  an- 
swer In  which  Ward  stated  that  he  had  no 
recollection  whatever  In  regard  to  the  matter. 
Haiidess  then  wrote  to  several  auditors  in  the 
coimties  in  that  part  of  the  state  in  wliich  he 
was  led  by  Ward's  first  letter  to  believe  the 
land  might  be  located,  and  In  the  latter  part 
of  July,  1893,  received  a  letter  from  the  audi- 
tor of  Palo  Alto  county  giving  a  description 
of  the  land  in  question.     It  Is  quite  possible 
that  the  plaintiffs  might  have  used  greater 
effort  tlian  tliat  shown  to  find  the  land,  bnt 
it  is  clear  tliat  they  have  never  al)andoD(>d 
it,  and  tliat  they  were  continually  making 
some  effort  to  obtain  a  description  of  it    In 
view  of  their  habits  and  condition  in  life, 
and  the  circumstances  with  which  they  were 
surrounded,  we  are  of  the  opinion  that  the  ef- 
forts they  made  were  reasonable,  and  that 
nothing  In  the  course  they  have  pursued  Is 
sufficient  to  defeat  their  right   to  recover. 
The  controlling  facts  involved  In  this  branch 
of  the  case  are  wholly  unlike  those  which 
were  held  in  Bacon  v.  Ohase,  83  Iowa,  621, 
50  N.  W.  23;  Mathews  v.  Culbertson,  Id.  485, 
50  N.  W.  201;   and  Wlthrow  v.  Walker,  81 
Iowa,  655,  47  N.  W.  893,— to  bar  a  recovery. 
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3.  We  are  next  required  to  determine  wheth- 
er the  defendanb)  have  acquired  title  by  ad- 
verse poBBeBsioii,  and  that  Is  the  question  of 
greatest  difficulty  In  this  case.  This  action 
was  commenced  on  the  Ist  day  of  November, 
1898.  It  is  claimed  by  the  defendants  that 
they  hare  held  adrense  possession  of  the  land 
of  such  a  character  and  for  such  a  length  of 
time  that  this  action  is  barred  by  the  statnte 
of  limitations.  The  defendant  J.  K.  Steen- 
Bon  claims  to  he  the  owner  of  the  north  half 
of  the  southwest  quarter  of  section  2,  the 
defendant  Joseph  Kibble  claims  to  be  the 
owner  of  the  south  half  of  that  quarter,  and 
the  defendant  M.  L.  Brown  claims  to  own  the 
aouthenst  quarter  of  section  3.  In  July,  18S1, 
John  Meads  held  whatever  interest  In  the 
southwest  quarter  of  section  2  was  conveyed 
by  the  Hawley  deed.  In  December  of  that 
rear  he  executed  a  warranty  deed  therefor 
to  Altheo,  Josephine,  and  Alice  Miller.  In 
Januai7,  1891,  they  executed  a  warranty 
deed  therefor  to  L.  J.  Omera.  In  May,  1S91, 
he  Rave  to  Kibble  a  warranty  deed  for  the 
south  half  of  the  quarter;  and  in  April, 
1SU2,  be  gave  to  Steenson  a  warranty  deed 
for  the  other  half,  pursuant  to  a  contract 
made  with  him  the  previous  year.  In  Sep- 
tember, 1879,  M.  li.  Brown  received  a  con- 
veyance from  the  grantee  in  the  Hawley 
chain  of  title  to  the  southeast  quarter  of  sec- 
tion 3.  At  that  time  both  quarters  were  unin- 
doaed  and  unimproved  prairie  land.  The 
firm  of  Brown  &  Bobbins,  of  which  M.  L. 
Brown  waa  a  member,  was  the  agent  for  the 
MiUeis,  and  authorlzeid  to  rent  the  land  for 
tbem  while  they  claimed  to  own  it  Brown 
&  Bobbins  also  had  charge  of  the  quarter  In 
section  3.  In  the  year  1881  the  quarter  in 
aectlon  3  was  leased  to  Steenson,  and  be  has 
held  It  as  a  tenant  of  Brown  continuously 
since.  He  also  held  the  quarter  In  section  2 
as  a  tenant  of  the  Millers  from  1881  until  they 
conveyed  their  Interest  In  It,  excepting  for 
one  year,  when  a  man  named  Fagan  leased  It 
of  McCarty  &  LInderman,  who  were  also  au- 
thorized to  rent  the  land  for  the  Millers.  In 
the  year  1891  breaking  was  done  on  each  of 
the  SO's  tn  section  2,  and  there  can  be  no 
question  that  the  occupation  of  those  tracts 
since  that  time  has  been  sufficient  to  support 
the  running  of  the  statute.  The  controversy 
is  chiefly  In  regard  to  the  nature,  extent,  and 
effect  of  the  possession  of  both  quarters  held 
prior  to  1891,  and  of  that  In  section  3  since 
that  time.  The  two  quarters  were  rented  by 
Steenson  for  the  purpose  of  pasturing  tbem, 
and  mowing  grass  and  making  bay  upon  them. 
He  had  a  herd  of  from  three  to  four  hundred 
rattle,  which  were  kept  on  these  tracts  of 
land  and  others  near  by,  in  charge  of  a  herd- 
er, during  the  graeing  season.  Other  herds 
were  kept  In  the  vicinity,  and  there  is  testi- 
mony to  the  effect  that  cattle  were  pastured 
wherever  the  i>ersons  In  charge  thought  prop- 
er to  drive  them,  that  unbroken  prairie  land 
was  treated  as  common  pastiuage  for  any 
cattle  which  might  be  driven  upon  it,  and 


that  other  cattle  than  those  In  the  care  of 
Steenson  were  pastured  on  the  land  In  con- 
troversy during  a  part  of  the  time  In  ques- 
tion. But  the  preponderance  of  the  evidence 
shows  that  although  some  land  in  that  vi- 
cinity was  treated  by  the  herders  as  com- 
mon property,  yet  when  a  herder  had  a  lease 
for  a  tract  his  right  to  it  was  recognized  as 
exclusive.  This  was  true  of  the  land  In  ques- 
tion. It  has  been  occupied  and  used  by  its 
ovniers  and  their  tenants  continuously  and 
exclusively  since  the  year  1881.  They  have 
pastured  It  during  the  grazing  season  of  each 
year,  and  have  cut  grass  and  made  hay  upon 
It.  They  have  kept  other  persons  and  their 
stock  away  from  the  land,  and  have  used  It 
for  all  the  purposes  for  which  it  was  adapted 
in  the  condition  in  which  it  existed.  It  is  not 
necessary,  to  constitute  adverse  possession  of 
land,  that  It  be  plowed  or  fenced,  nor  that 
the  claimant  actually  reside  upon  it  It  Is 
sufficient  If  It  be  used  for  the  purposes  for 
which  it  Is  at  the  time  adapted,  during  the 
season  when  such  use  is  practicable.  It  would 
not  be  necessary  to  actually  occupy  unbroken 
prairie  land  during  the  winter  season,  but  It 
would  be  sufficient  to  occupy  It  during  the 
proper  season  for  grazing  and  making  hay. 
The  defendants.  Brown,  Kibble,  Steenson, 
and  the  Millers,  entered  into  possession  of 
the  land 'under  color  of  title  and  claim  of 
right,  and  they  and  their  grantors  have 
paid  all  taxes  which  have  accrued  upon  it 
commencing  with  the  year  1858.  There  can 
be  no  question  in  regard  to  their  actual 
good  faith,  even  though  they  may  have  had 
constructive  notice  that  their  title  was  de- 
fective. We  conclude  that  the  occupation 
and  use  of  the  land  In  question  have  been 
sufficient  to  give  the  defendants  title  by 
adverse  possession.  Our  conclusion  has  sup- 
port In  the  following  authorities:  Booth  v. 
Small,  25  Iowa,  17S;  Clement  v.  Perry,  34 
Iowa,  564;  Spitler  v.  Scofleld,  43  Iowa,  571; 
Nolan  V.  Grant,  51  Iowa,  519,  1  N.  W.  709; 
Forey  v.  BIgelow,  56  Iowa,  381,  9  N.  W.  313; 
Dorweller  v.  Oallanan  (Iowa)  59  N.  W.  74; 
Ewlng  V.  Burnet,  11  Pet.  41;  Draper  v.  Shoot, 
25  Mo.  197;  lantry  v.  Parker  (Neb.)  55  N.  W. 
962;  Whltaker  v.  Shooting  Olub  (Mich.)  00 
N.  W.  983;  Sauers  v.  GIddlngs  (ailch.)  61  N. 
W.  265;  Wood,  Lim.  Act.  {§  259,  267,  The 
decree  of  the  district  court  appears'  to  be 
right,  and  it  is  affirmed. 


COTANT  V.   HOBSON,  Judge. 
(Supreme  Court  of  Iowa.    May  18,  1896.) 

INTOZICATINO  LkJI'OKS— ViOLATlOS  OF  Ikjckctioh 
— SCKKlCtKNCT    Of   EVIDKNCB. 

In  contempt  proceedings  tor  violation  of 
nn  Injunction  against  the  sale  of  liquors,  an  af- 
fidavit showed  that  on  Snnday  defendant  was 
in  his  saloon,  and  pntised  loeer  out  of  a  broken 
window,  to  men  who  drank  it;  that  affiant 
went  to  such  window,  and  saw  defendant  se- 
creting himself;  that  when  seen  he  went  into 
the  front  part  of  the  saloon;    and  that  affiant 
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went  to  the  front  end  of  the  saloon,  and,  look- 
intr  in,  saw  defendant  was  the  only  person 
there.  Held,  that  the  evidence  showed  a  vio- 
lation of  the  injunction;  Acts  25th  Gen. 
Assem.  c  02,  providing  that  the  place  for 
sales  "shaV  not  be  open  at  all  nor  shall  sales 
be  made  on"  Sunday. 

CertiMsrl  to  tlK  defendant,  aa  Jadge  of  the 
district  court  of  Chickasaw  county,  Iowa. 
One  Fred  Herring  was,  on  a  proceeding  in 
«aid  coort,  enjoined  from  selling  intoxicat- 
ing liquors.  PlalntifF  filed  an  information 
In  t^e  district  court  charging  a  rlolation  of 
the  injunction.  On  the  hearing  before  the  de- 
fendant, Herring  was  adjudged  not  guilty, 
and  discharged.  Because  of  alleged  illegali- 
ties in  the  proceedings,  the  writ  in  this  pro- 
-ceedlng  issued,  and  a  return  thereto  has  been 
made.  The  questions  presented  will  be  noti- 
ced in  the  opinion.     Reversed. 

J.  H.  Powers,  for  petitioner. 

GRANGER,  J.  The  infonnation  charged 
the  violation  of  the  injunction  by  the  selling 
of  intoxicating  liquors  in  New  Hampton,  in 
Chickasaw  county.  The  retnm  to  the  writ 
shows  tliat  at  the  trial  of  the  information  the 
.parties  stipulated  that  Herring  was  conduct- 
ing his  saloon  under  the  provisions  of  chap- 
ter 62,  Acte  25th  Gen.  Assem.,  and  that,  if  he 
was  guilty  of  contempt,  it  conslstecl  in  his 
selling  in  violation  of  the  act.  The  testi- 
mony considered  is  set  out  in  the  return, 
consisting  of  affidavits.  Two  affidavits  were 
offered,  and  the  offer  refused,  which  refusal 
is  one  of  the  iliegaiitles  cliarged.  Section  3, 
c.  66,  Acts  21st  Gen.  Assem.,  provides  that, 
in  a  proceeding  for  contempt  for  the  violation 
of  an  injunction  against  the  sale  of  liquors, 
the  evidence  "may  be  in  the  form  of  affi- 
davits, or  on  demand  of  either  party  the  wit- 
nesses shall  be  brought  before  the  court  for 
«xamlnation."  It  is  said  in  argument  that 
the  refusal  of  the  two  affidavits  mentioned 
above  was  before  there  was  a  demand  that 
the  witnesses  be  produced  in  open  court  for 
«xamination.  The  return  shows  that  after 
the  objection  to  the  affidavits,  and  the  de- 
mand, the  affidavits  were  offered  and  reject- 
ed. It  i?  not  contended  that  such  a  pro- 
'Ceedlng  was  illegal. 

■  2.  The  affidavit  shows,  without  dispute, 
that,  on  Sunday,  Herring  was  in  his  salocm, 
and  that  he  passed  beer  out  of  a  broken  win- 
dow, in  the  back  of  the  saloon,  to  two  men. 
The  beer  was  seen  to  be  lianded  out  of  the 
window  to  the  two  men  who  drank  it,  and  the 
witness  went  np  to  the  broken  window,  and 
-saw  Herring  in  the  act  of  secreting  himself 
from  view;  that  when  seen  he  straightened 
up,  and  went  into  the  front  part  of  the  sa- 
loon; and  that  witness  went  to  the  front  end 
of  the  saloon,  and  looked  in,  and  Herring  was 
the  only  person  there.  The  return  shows 
that  the  judge  thought  the  evidence  insuffi- 
cient to  establish  the  guilt  of  Herring,  and 
of  such  finding  there  is  complaint  It  seems 
to  OS  that,  with  tiiis  direct  and  undisputed 


evidence,  the  guilt  was  clearly  estabUshed. 
One  of  tlie  provisions  of  the  act  of  the  25th 
general  assembly  is  that  the  place  for  sales 
"shall  not  be  open  at  all  nor  shall  sales 
be  made  on  the  first  day  of  the  week  com- 
monly called  Sunday."  It  is  also  provid- 
ed by  the  act  that  when  any  oonditions  of 
the  act  shall  be  violated  the  act  sliall  cease 
to  operate  as  a  bar,  and  persons  engaged  in 
selling,  as  contemplated  by  the  act,  siiall  be 
liable  to  all  the  penalties  provided  for  in 
chapter  6,  tit  11,  of  the  Code,  and  acts  amen- 
datory thereto.  We  regard  the  showing  as 
conclusive  that  the  saloon  was  open  on  Sun- 
day, and  sales  were  made  of  beer,  or  it  was 
given  away,  which.  In  either  event,  was  a  vio- 
lation of  the  law.  The  rule  of  the  district 
court  in  discharging  the  accused  is  reversed. 


McCANDLESS  v.  HAZHN,  Sheriff. 

(Supreme  Court  of  Iowa.    May  18,  1896.) 

AasiaifMBHT  FOR  BBSsriT  or  Criditobs — What 
Constitutes  Insolvemct  —  PaBtsaBitoa — 

CoNnOKSTIAL  RSLATIOH— FbaBD. 

1.  One  who  is  unable  to  meet  his  just  ob- 
ligations in  due  course  of  trade,  and  who  is 
unable  to  proceed  in  business  without  makios 
sonke  arrangement  with  his  creditors,  is  insol- 
vent, within  Code,  i  211o.  providing  for  assign- 
ments by  insolvents  for  the  benefit  of  creditors. 

2.  Assignments  of  error  not  argued  in  the 
briefs  are  waived. 

3.  A  transfer  by  an  inscdvent  debtor  to 
his  brother,  a  few  days  before  making  a  gen- 
eral assignment,  will  not  be  declared  frandn- 
leiit,  as  against  creditors,  where  it  appears 
that  it  was  made  pursuant  to  a  prior  promise  to 
indemnify  such  brother  against  liability  as  a 
surety,  and  where  there  was  no  evidence  that 
at  the  time  of  the  transfer  the  debtor  intended 
to  assign. 

4.  An  assignment  regular  on  its  face  can- 
not be  collaterally  attacked. 

Appeal  from  district  court  Pottawattamie 
county;   H.  E.  Deemer,  Judge. 

Plaintiff,  as  assignee  of  one  August  Meyer, 
brings  this  action  of  replevin,  for  certain  per- 
sonal property,  against  the  defendant  as 
sheriff  of  Pottawattamie  county,  Iowa,  wlio 
held  the  same  by  virtue  of  a  levy  under  a 
writ  of  attachment  issued  out  of  the  office  of 
the  clerk  of  the  district  court  at  said  county 
in  a  case  i)ending  in  said  court,  wberein 
Sears,  Frizzel  &  Co.  were  plaintiffs,  and  Au- 
gust Meyer  was  defendant  It  appeara  that 
said  Meyer  liad  on  August  17,  1883,  made 
a  generiU  asdgimient  for  the  lieneflt  of  cred- 
itors, and  appointed  plaintiff  his  assignee. 
Said  assignee  qualified,  and  took  possessicm 
of  the  assigned  property;  and  thereafter,  on 
August  20,  1893,  said  writ  of  attachment  was 
sued  out,  and  the  goods  taken  from  tlie  as- 
signee thereunder.  Prior  to  the  conunence- 
ment  of  this  action  a  proper  notice  of  owner- 
ship was  served  upon  the  defendant.  The 
defendant  in  his  answer,  alleges  that  said 
August  Meyer  and  his  brother  conspired  t»- 
gether  for  the  purpose  of  cheating  and  de- 
frauding said  Sears,  Frizzd  &  Co.,  and  other 
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I  n.-<litor8,  and  that  B&ld  August,  without  con- 
sidemttoD,  conveyed  to  his  brother  Theodore 
Me7«r  botdcB  of  account  and  accounts  to  the 
amount  of  $1,000,  and  all  the  real  estate  and 
personal  property  said  August  was  poeaessed 
of;  that  said  assignment  was  made  fraudu- 
lently and  without  consideration,  and  for  the 
purpose  of  cheating  and  defrauding  his  cred- 
itors, and,  in  pursuance  of  such  fraudulent 
conspiracy,  plaintiff  accepted  said  assignment. 
The  cause  was  tried  to  a  Jury,  and  at  the 
oondusion  of  the  evidence  the  court  sustained 
a  motion  directing  a  verdict  for  plaintiff.  De- 
fendant excepted  and  appeals.     Affirmed. 

Turner.  Smith  &  Culllson,  for  appellant 
B^njaznln  &  Preston,  for  appellee. 

KINIs^,  J.  1.  Appellant's  first  contention 
is  that  August  Meyer  was  not  insolvent,  and 
hence  could  not  moke  a  valid  assignment  for 
the  benefit  of  bis  creditors.  Our  statute 
reads,  "No  general  assignment  of  property 
by  an  Insolvent,  or  In  contemplation  of  in- 
Golvency,  for  the  benefit  of  creditors  shall  be 
valid,  unless  it  be  made  for  the  benefit  of  aU 
his  creditors  In  proportion  to  the  amount  of 
their  respective  claims."  Ciode,  $  2115.  Mey- 
er was,  as  the  evidence  clearly  shows,  un- 
able to  meet  his  Just  obligations  according  to 
the  usage  cd  trade,  and  unable  to  proceed 
with  his  business  without  maldng  some  gen- 
eral arrangement  with  bis  creditors.  Under 
our  holdings,  this  constituted  insolvency,  so 
as  to  Jostity  the  making  of  an  assignment  for 
the  benefit  of  creditors.  Savery  y.  Spauld- 
ing.  8  Iowa,  240.  See  State  v.  CSadwell,  79 
Iowa,  473,  44  N.  W.  Til. 

2.  Elxceptlon  was  taken  to  the  ruling  of  the 
court  admitting  In  evidence  the  notice  of 
ownership,  and  an  assignment  of  error  Is 
based  thereon.  As,  however,  said  assign- 
ment is  not  argued,  we  do  not  consider  it 

3.  It  Is  contended  that  the  facts  show  that 
the  assignment  was  fraudulently  made,  with 
the  intent  of  especially  benefiting  the  as- 
signor's brother  and  another  creditor.  A  day 
or  two  prior  to  making  the  assignment  Au- 
gust Meyer  did  transfer  certain  property  to 
bis  brother,  to  secure  him  against  liability  as 
a  surety.  This  he  had  a  right  to  do,  es- 
pecially as  the  transfer  was  made  in  part  in 
fulfillment  of  a  promise  made  to  the  brother, 
at  the  time  he  became  surety,  that  when- 
ever he  (Theodore)  demanded  security  he 
(Angust)  would  give  It  Nothing  appears 
from  which  it  can  be  said  that,  when  August 
Meyer  made  these  transfers  to  his  iMVther, 
he  bad  In  contemplation  the  making  of  an 
assignment  for  the  benefit  of  his  creditors. 
The  argument  seems  to  be  that  by  reason  of 
the  transfers,  and  the  assignment  thereafter 
made,  the  brother  would  reap  a  benefit  at  the 
expense  at  other  creditors.  There  is  no  evi- 
dence from  which  it  can  be  said  that  there 
was  any  fraudulent  conspiracy  between  Au- 
gust Meyer  and  Theodore  Meyer,  to  which 
plaintiff   was  in  any   way   a   party,   or   for 
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which  he  can  be  chargeable.  When  the  vtas^ 
erty  was  attached,  it  was  in  the  custody  of 
the  law.  Shoe  Ck>.  v.  Mercer,  84  Iowa,  641, 
51  N.  W.  415.  The  assignment  was,  on  its 
face,  regular,  and  It  could  not  be  collaterally 
attacked.  If  Theodore  Meyer  has  possession 
of  property  which  in  law  passed  by  the  as- 
signment sud  U,  as  defendant  contends,  the 
assignee  has  been  derelict  in  failing  to  at- 
tempt to  secure  said  property  for  the  t>enefit 
of  his  assignor's  estate,  a  very  plain  remedy 
Is  open,  under  the  statute,  to  compel  the  as- 
signee to  perform  his  duty.  Code,  i  2123. 
The  defendant  failed  to  establish  his  defoise. 
We  have  not  discussed  the  facts  in  detail, 
discovering  no  good  reason  for  so  doing.  Af- 
firmed. 

I>£S!MER,  J.  took  no  part 


MARSHALL  et  aL  v.  WESTROPHL 

(Snpreme  Court  ot  Iowa.    May  18,  1886.) 

EquiTT — Rbforhatioit  o»  Cohtiuct— Mistaks  as 

TO  Fact— MnTUAUTT— Lachbs— Appkal 

— Failure  to  Assiox  Ekroh. 

1.  Defendant  negotiated  with  plaintifls  tor 
the  purchase  of  machinery,  offering  to  assign, 
in  payment,  accounts  for  the  services  of  a  stal- 
lion, and  to  guaranty  the  accounts.  It  was  the 
custom  that  snch  acconnts  should  not  be  paid 
unless  the  mares  proved  to  be  with  fsal.  No 
agreement  was  concluded,  as  defendant  wished 
to  look  elsewhere  before  purchasing.  Later, 
defendant  wrote  plaintiffs  to  ship  the  ma- 
chinery, sending  an  assignmMit  of  the  accounts, 
and  a  contract  for  plaintiffs'  signature,  which 
provided  that  plaintiffs  should  take  the  accounts 
in  full  satisfaction,  defendant  agreeing  "that 
all  foals  not  paid  for  *  *  •  he  will  pay 
such  acconnts  remaining  unpaid."  A  number  of 
the  acconnts  being  uncollectible,  as  the  marcs 
were  not  with  foal,  and  defendant  refusing  to 
pay  them,  plaintiffs  brought  action  to  reform 
the  contract,  alleging  mistake  in  the  use  of  the 
word  "foals"  in  the  guaranty,  instead  of  "ac- 
counts." Held,  that  in  the  absence  of  evi- 
dence to  show  that  there  was  a  mutual  mistake, 
in  that  words  were  used  which  it  was  not 
intended  to  use,  there  could  be  no  reformation 
of  the  contract  on  the  ground  of  mistake  as  to 
facts. 

2.  The  contract  cannot  be  reformed  on  the 
groand  of  mistake  as  to  efficacy  of  the  words 
used  to  express  the  intent  of  the  parties  to 
make  an  agreement  in  accordance  with  the  orig- 
inal negotiations,  there  having  been  no  mntnal 
agreement  at  that  time,  and  the  written  con- 
tract being  in  effect  a  new  and  iudependeut 
nKreoment,  not  a  conclusion  of  the  original  ne- 
gotiations. 

3.  Plaintiffs  having  the  same  means  of 
knowledge  as  to  the  legal  effect  of  the  words 
used  in  the  contract  as  defendant,  the^  can- 
not in  the  absence  of  misrepresentation  on 
part  of  defendant  obtain  refief  on  the  ground 
of  fraud,  from  their  own  negligence  in  iSgning 
the  aitreoraent 

4.  Where  there  is  no  assignment  of  errors, 
an  order  of  the  trial  court  sustaining  »  demur- 
rer will  not  be  reviewed  on  appeal. 

Appeal  from  district  court,  Shelby  county; 
A-  B.  Thomell,  Judge. 

Suit  hi  equity  to  reform  a  contract  of  as- 
signment of  certain  accounts  made  by  de- 
fendant to  plaintifls,  and  to  recover  on  the 
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eontraet  so  reformed  the  sum  of  $270,  being 
the  value  of  certain  machinery  delivered  by 
plalntiffa  to  defendant  in  consideration  of  the 
assignment.  The  defendant  admitted  the  re- 
ceipt of  the  machinery,  the  assignment  of  the 
accounts,  and  a  certain  modification  of  the 
contract  of  assignment,  but  denied  each  and 
every  other  claim  of  plaintiffs.  He  also 
pleaded  an  election  of  remedies  on  the  part 
of  plaintiffs,  by  which  they  confirmed  and 
elected  to  stand  on  the  original  contract  as 
made.  There  was  a  trial  to  the  court,  and 
Judgment  and  decree  for  plaintiffs.  Defend- 
ant appeals.     Reversed. 

Smith  &  CulUson,  for  appellant  Nash, 
Phelps  &  MoBler,  for  appelleea 

DEBMER,  J.  In  the  year  1891,  plaintiffs, 
a  copartnership,  were  engaged  in  selllug  farm 
machinery  at  the  to^n  of  Audubon.  Defend- 
ant had  for  a  number  of  years  prior  thereto 
been  managing  and  conducting  a  farm  In 
Audubon  coimty  for  his  father.  On  or  about 
March  Ist,  he  moved  onto  a  farm  of  his  own, 
in  Shelby  county,  Intending  to  cultivate  It  for 
bis  own  use  and  benefit.  Desirous  of  pur- 
chasing 8<Kne  farm  Implements,  he  visited 
plaintiffs'  place  of  business,  with  the  avowed 
intention  of  securing  the  same.  It  appears 
that  the  defendant  was  the  owner  of  a  stal- 
lion, which  was  "stood"  for  the  season  of 
1800  In  Montgomery  or  Cass  counties,  by  an 
agent  of  defendant,  under  an  arrangement  by 
which  the  parties  who  received  the  services 
of  the  stallion  were  to  pay  a  certain  amount 
therefor  in  the  event  the  mares  bred  to  blm 
were  got  with  foal;  otherwise,  nothing  should 
be  paid.  The  defendant  was  the  owner  of 
certain  claims  for  services  resulting  from 
the  use  of  the  stallion,  which  he  proposed  to 
transfer  to  plaintiffs  for  the  farm  machinery 
he  desired  to  purchase.  No  agreement  was 
reached  at  the  first  Interview,  but  It  was  ar- 
ranged that  defendant  should  see  if  he  could 
purchase  the  machinery  of  some  other  per- 
son at  a  lower  price,  and.  If  not,  It  was  sup- 
posed that  the  u^otiatlons  would  be  renew- 
ed. About  March  27tb,  the  defendant  wrote 
plaintiffs  a  letter  of  which  the  following  is  a 
copy:  "Marshall  &  Sharp:  1  <!an  make  the 
trade  in  Harlan,  but  they  are  not  so  low 
in  price  as  you  are.  Jones  would  not  make 
the  price  he  stated  and  furnish  the  goods 
he  named.  Inclosed  find  assignment  for 
same.  Please  sign  and  date,  and  keep  one, 
and  send  me  one,  and  let  me  know  by  re- 
turn mail,  because  I  will  want  to  know  at 
once  if  the  deal  is  closed.  I  would  come 
over,  but  my  house  burned  to  the  ground 
last  Saturday  night,  and  I  cannot  leave. 
Very  truly,  O.  D.  Westrope."  In  this  lett«r 
was  inclosed  a  contract  for  the  plaintiffs'  sig- 
nature, the  material  parts  of  which  are  as 
follows:  After  stathig  that  plaintiffs  had  sold 
certain  machinery  to  defendant,  it  recites: 
"That,  as  payment  therefor,  the  said  O.  D. 
Westrope  enters  into  and  does  hereby  assign 


and  transfer  to  said  Marshal  &  Sharp  the 
following  accounts  for  services  of  the  stal- 
lion named  General  Duke,  In  the  year  1890, 
to  wit:   [Here  follows  a  list  of  the  accounts, 
with  the  amounts  of  each  set  out,  aggregat- 
ing the  Bwa  of  fSOO.}     The  said  Marshall  & 
Sharp  taking  and  accepting  said  accounts  in 
full  satisfaction  of  said  claim;    the  said  O. 
D.  Westrope  hereby  agreeing  that  all  foals 
not  paid  for  by  July  1st,  1891,  that  he  will 
pay  to  said  Marshall  &  Sharp  such  account 
remaining  unpaid,  and  said  account  so  paid 
by  him  to  be  reassigned  to  him.     Marshall 
&  Sharp.     O.  D.  Westrope.    Dated  at  Audu- 
bon, la.,  March  28,  1891."     These  contracts 
were  signed  by  appellees  as  indicated,  and 
one  of  them  (there  being  two)  was  returned 
to  appellant,  and  the  other  retained  by  ap- 
pellees.   Afterwards  one  of  the  articles  call- 
ed for  by  the  contract  was  substituted  by  an- 
other, and  all  the  goods  with  the  substitute 
named  weee  shipped  to  the  appellant     But 
three  of  the  mares  served  to  appellant's  horse 
proved  to  be  with  foal,  and  appellees  receiv- 
ed but  $30  from  the  accounts  so  assigned. 
The  other  accounts  never  matured,  because 
the  mares  did  not  prove  to  be  with  foaL    The 
appellant  being  called  upon  to  make  pay- 
ment of  the  balance  of  the  purchase  price, 
refused,  claiming  that  he  had  fully  perform- 
ed his  contract     The  appellees  thereupon  In- 
stituted an  action  at  law  against  the  appel- 
lant alleging  (1)  that  appellant  had  procur- 
ed Its  signature  to  the  contract  by  fraud  and 
misrepresentation;  (2)  that  there  was  an  im- 
plied warranty  in  the  sale  of  the  accounts, 
to  the  effect  that  they  were  subsisting  and 
enforceable  against  the  parties   whose  ac- 
counts they  purported  to  be;  and  (3)  that  ap- 
pellant received  the  property  without  any 
consideration  therefor  having  been  paid  by 
him.    The  appellant  made  an  issue  of  fact 
on  the  first  claim,  and  demurred  to  the  sec- 
ond and  third.   The  demurrer  was  sustained 
as  to  the  third,  and  overruled  as  to  the  sec- 
ond.   Defendant  thereupon  answered  the  sec- 
ond, pleading  that  under  the  arrangements 
had  with  those  who  secured  the  services  of 
bis  stallion,   it  was    agreed    that    nothing 
should  be  paid  unless  the  mares  were  got 
with  foal;  that  plaintiffs  knew  of  this  arrange- 
ment  when  they  accepted  the  assignment 
of  the  accounts.    Thereupon  plaintiffs  amend- 
ed their  petition  by  adding  another  count,  in 
which  they  claimed  that,  by  mutual  mistake, 
or  by  mistake  on  their  part  and  fraud  on  de- 
fendant's, the  words  "foals"  was  inserted  In 
that  part  of  the  contract  containing  the  guar- 
anty, instead  of  the  word  "accounts";   and 
they  asked  that  the  mistake  be  corrected,  and 
the  contract  reformed.    A  motion  was  then 
filed  by  defendant  attacking  the  petition  on 
the  ground  of  misjoinder.     This  motion  was 
sustained,  but  plaintiffs  were  permitted  to  file 
this  last  count  as  an  independent  action  In 
equity.    Certain  pleadings  were  filed  attack- 
ing this  equitable  pleading,  which  need  not 
be  referred  to,  and  finally  ^e  defendant  an- 
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■-nrered,  admitting  the  receipt  of  the  goods  as 
alleged,  but  denying  the  fraud  and  mistake. 
He  also  pleaded  that  plaintiffs,  by  the  institu- 
tion of  the  law  action,  had  confirmed  the  con- 
tract, and  elected  to  stand  thereon,  and  that 
they  could  not  now  be  allowed  to  repudiate 
It;  and  that  the  contract  was  merged  In  a 
Judgment  by  which  the  rights  of  the  parties 
were  fully  determined.  Defendant  also  plead- 
ed that  plaintiffs,  with  full  knowledge  of  the 
cont»itB  of  the  written  contract,  and  that  the 
'word  "foals"  was  used  therein,  confirmed  the 
same,  and  elected  to  stand  by  the  conditions 
tbereef.  The  plaintiffs  filed  a  reply,  denying 
this  last  claim  of  defendant,  and  also  filed  a 
demurrer  to  that  part  of  the  answer  plead- 
ing an  election  and  confirmation.  This  de- 
murrer was  submitted  with  the  case,  and  the 
court,  in  rendering  the  decree,  sustained  the 
demurrer,  reformed  the  contract  as  prayed, 
and  renda«d  Judgment  for  plaintiffs.  De- 
fendant excited  to  the  rulings,  and  appeals. 

1.  The  first  point  relied  upon  by  appellant 
Is  that  the  court  erred  in  sustaining  the  de- 
murrer to  that  part  of  his  answer  pleading 
election  and  confirmation.  It  Is  said  that 
plaintiffs,  by  reason  of  having  commenced 
tbelr  suit  at  law,  elected  to  rely  upon  the 
contract,  and  that  they  cannot  now  be  al- 
lowed to  change  front,  and  seek  to  hare  it 
reformed.  The  question  presented  is  not 
open  for  our  consideration.  The  suit  is  an 
equitable  one,  triable  de  novo  In  this  court, 
upon  the  issues  of  fact  presented  to  the  low- 
er court;  and,  while  the  appellant  might 
also  bave  the  case  considered  on  error,  yet, 
to  do  so,  he  must  assign  the  errors  of  which 
be  complains.  Powers  v.  O'Brien  Co.,  64 
Iowa,  501,  6  N.  W.  720;  Patterson  ▼.  Jack, 
59  Iowa,  632,  18  N.  W.  724;  Hodgln  v.  To- 
ler,  70  Iowa,  21,  30  N.  W.  1.  There  is  no  as- 
signment of  errors,  and  we  cannot,  therefore, 
review  the  action  of  the  trial  court  in  sus- 
taining appellees'  demurrer.  It  may  not  be 
Inappropriate  to  say,  however,  that  we  do 
not  think  the  fbcts  as  pleaded  in  defend- 
ant's answer  constitute  such  an  election  of 
remedies,  or  such  a  claim  of  right,  as  pre- 
vents the  appellees  from  asking  for  a  refor- 
mation of  the  contract  upon  which  the  suit 
is  founded. 

2.  The  appellees  alleged  in  their  petition 
that  the  contract  of  sale  "did  not  express  the 
real  contract  entered  into  between  plaintiff 
and  defendant,  *  *  *  lu  that  the  word 
foals'  was,  by  fraud  or  mistake  of  the  de- 
fendant, used  In  the  place  of  the  word  'ac- 
counts,' •  •  •  but  that  plaintiff,  through 
mistake  as  to  the  contents  of  said  Instru- 
ment, believed  that  the  word  'accounts'  was 
used  in  the  said  instrument  where  the  word 
foals'  Is  found,  and,  was  thereby  Induced 
to  sign  the  said  instrument"  In  an  amend- 
ment to  the  i>etitlon,  the  appellees  said  "that 
eitber  said  Instrument  did  not  express  the 
Intention  and  real  contract  of  the  parties 
signing  the  same  by  reason  of  the  mistake  of 
both  parties  or  of  the  scrivener  drawing  the 


same,  or  that  the  defendant  fraudulently  pre- 
sented the  same  to  plaintiffs,  intending  that 
plaintiffs  should  be  misled  thereby,  and 
knowing  that  plaintiffs  were  in  error  as  to 
the  terms  and  to  its  sufficiency  to  express 
the  contract  between  them."  It  is  now  in- 
sisted that  the  evidence  does  not  sustain  ei- 
ther claim.  It  8eem6  to  us  that  this  is  true 
in  so  far  as  it  relates  to  the  alleged  mistake 
of  fact  recited  in  the  original  petition.  The 
evidence  conclusively  shows  that  both  mem- 
bers of  plaintiffs'  firm  knew  when  they  sign- 
ed the  contract  Just  what  it  contained.  They 
Imew  that  the  word  'foals"  was  used,  in- 
stead of  the  word  "accotmts."  They  talked 
about  the  contract  with  each  other  before 
signing  it  The  defendant  says  that  there 
was  no  mistake;  that  the  language  used 
was  Just  as  he  intended.  Manifestly,  there 
was  no  such  mistake  of  fact  as  to  Justify  a 
reformation  of  the  instnunent,  for  the  plain 
reason  that  neither  party  was  mistaken  in 
regard  to  what  was  in  fact  in  the  contract 
A  mistake,  to  be  such  as  the  law  will  relieve 
from,  must  be  mutual  and  reciprocal.  When 
the  contract  as  executed  is  Just  as  the  par- 
ties intended  to  make  it,  the  court  has  no 
power  to  reform  it  because  of  mistake  of 
fact.  To  do  so  would  be  making  a  new 
contract  for  the  parties,  and  would  also  im- 
pose upon  one  burdens  which  he  did  not  in- 
tend to  assume.  No  court  has  the  power  to 
make  a  new  contract  for  the  parties.  It  can 
only  do  what  the  parties  mutually  and  mani- 
festly intended  at  the  time  they  signed  the 
same.  The  mistake  made,  if  any,  was  with 
reference  to  the  efficacy  of  the  terms  used  to 
carry  out  the  intent  of  the  parties,  and  this 
is  the  real  claim  made  by  the  appellees.  We 
have,  then,  the  question:  Will  a  court  of 
equity  reform  a  contract  under  such  circum- 
stances? In  the  case  of  Lee  v.  Percival,  52 
N.  W.  543,  we  held,  following  the  rule  laid 
down  by  Prof.  Pomeroy  in  his  work  on  Eq- 
uity Jurisprudence,  that  "if,  on  the  other 
hand,  after  making  an  agreement,  in  the  pro- 
cess of  reducing  it  to  a  written  form,  the  in- 
strument, by  means  of  a  mistake  of  law, 
fails  to  express  the  contract  which  the  par- 
ties actually  entered  into,  equity  will  inter- 
fere with  the  appropriate  relief,  either  by 
way  of  defense  to  Its  enforcement  or  by 
cancellation  or  reformation,  to  tbe  same  ex- 
tent as  if  the  failure  of  the  writing  to  ex- 
press the  real  contract  was  caused  by  a 
mistake  of  fact  In  this  instance  there  is 
no  mistake  as  to  the  legal  Import  of  the  con- 
tract actually  made;  but  the  mistake  of 
law  prevents  the  real  contract  from  being 
embodied  In  the  written  instrument."  The 
counterpart  of  this  proposition  announced  by 
Prof.  Pomeroy  Is:  "The  doctrine  is  settled 
that,  in  general,  a  mistake  of  law,  pure  and 
simple,  is  not  adequate  ground  for  relief." 
Section  842.  "The  rule  is  well  settled  that 
a  simple  mistake  by  a  party  as  to  the  legal 
effect  of  an  agreement  which  he  executes,  or 
as  to  the  legal  result  of  an  act  which  he 
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performa,  is  no  Ki'oiind  for  either  defenslTe 
or  affirmatlye  relief.  •  ♦  •  The  principle 
underlying  this  role  is  that  equity  will  not 
interfere  for  the  purpose  of  carrying  out  aa 
Intention  which  the  parties  did  not  have 
when  they  entered  into  a  transaction,  but 
which  they  might  or  even  would  have  had  if 
they  had  been  more  correctly  Informed  as  to 
the  law,— if  they  had  not  been  mistaken  aB 
to  the  legal  scope  and  effect  of  their  trans- 
action." Section  843.  "If  an  agreement  is 
what  It  was  Intended  to  be,  equity  will  not 
interfere  with  it  because  the  parties  have 
mistaken  Its  legal  import  and  effect."  Sec- 
tion 845.  We  now  have  the  two  rules  stated 
as  concisely  as  general  principles  may  be, 
and  it  is  next  Important  to  determine  under 
which  of  them  this  case  falls.  We  have 
seen  that  if  the  parties,  at  the  time  they 
made  their  agreement,— at  the  time  their 
minds  met, — mutually  understood  that  the 
defendant  was  to  guaranty  all  the  accounts 
which  he  transferred  to  plaintiffs,  but  that, 
in  the  process  of  reducing  their  agreement 
to  writing,  they  used  the  word  "foals"  under 
the  mistaken  idea  that  it  was  as  broad  aa 
the  word  "accounts,"  then  equity  wHl  afford 
relief.  But  U  they  made  an  agreement  that 
defendant  should  guaranty  the  foals,  under 
the  mistaken  idea  that  this  would  be  a  guar- 
anty of  the  accounts,  then  no  relief  can  be 
granted.  It  is  also  a  well-settled  and  oft> 
repeated  rule  of  law  that,  before  mistakes 
of  either  fact  or  law  can  be  relieved  from 
either  affirmatively  or  negatively,  it  is  es- 
sential that  the  proofs  be  clear,  strong,  con- 
vincing, and  free  from  reasonable  doubt. 
Oelpcke  v.  Blake,  15  Iowa,  387;  Clute  v.  Pra- 
zler  (Iowa)  12  N.  W.  S27  There  is  another 
rule  which  it  may  be  well  to  note,  as  It  Is 
relied  upon  by  the  appellees  in  this  case.  It 
is  as  follows:  "A  mistake  which  will  war- 
rant a  court  of  equity  in  reforming  a  writ- 
ten contract  must  be  a  mistake  made  by 
both  parties  to  the  agreement,  or  It  must  be 
the  mistake  of  one  party  by  which  his  In- 
tentions have  failed  of  correct  expression, 
and  there  must  be  fraud  in  the  other  party 
in  taking  advantage  of  the  mistake,  and  ob- 
taining a  contract  with  the  knowledge  that 
the  one  dealing  with  him  is  in  error  as  to 
what  are  its  terms."  Bryce  v.  Insurance 
O).,  55  N.  Y.  243;  Winans  v.  Huyck,  71  Iowa, 
459,  32  N.  W.  422.  Another  principle  which 
Is  suggested  by  appellant  may  also  be  stat- 
ed. It  Is  to  the  effect  that  a  mistake  caused 
by  the  want  of  that  care  and  diligence  in  the 
transaction  which  should  be  used  by  every 
person  of  reasonable  prudence,  and  the  ab- 
sence of  which  would  be  a  violation  of  legal 
duty,  will  not  be  relieved  from  by  a  court 
of  equity. 

Turning  now  to  the  evidence,  we  find  that 
it  estabUshes  the  following  facts:  The  de- 
fendant, desirous  of  purchasing  some  farm 
machinery,  visited  the  plaintiffs,  and  received 
from  them  their  lowest  and  best  price  there- 
for.    He  then  offered  to  exchange  some  ac- 


counts in  itayment  or  as  collateral  security 
for  the  purchase  price.  The  plaintiffs  would 
not  acc^t  these  accounts  without  a  guaranty 
from  the  defendant,  and  they  so  told  him. 
Defendant  then  said  he  would  be  responsible 
and  pay  aU  accounts  that  were  not  paid  and 
turned  over  to  plaintiffs  by  July  Ist.  The 
plaintiffs  then  said  they  would  accept  the 
propo8itl<».  All  parties  understood  at  the 
time  the  condition  of  the  accounts,— that  the 
parties  against  whom  they  purported  to  be 
were  not  to  be  respcmsible  unless  the  mares 
proved  to  be  with  foaL  The  d^endant 
wished  to  do  a  little  more  figuring,  and  said 
that  be  was  going  over  to  his  farm,  and 
would  locdc  the  matter  up  a  little  further, 
and  would  write  what  he  concluded  to  do 
about  the  matter.  It  was  further  agreed 
that,  it  the  trade  was  consummated,  the 
goods  should  be  shipped  to  defendant  over 
the  Rock  Island  Railroad.  The  next  plain- 
tiffs heard  fr<»n  defendant  was  by  letter  of 
date  March  27, 18i)l,  a  copy  of  which  we  have 
already  given.  When  plaintiffs  signed  the 
contract  which  was  Inclosed  in  defendant's 
letter,  they  understood  they  were  carrying 
out  the  arrangements  previously  made. 
Some  time  in  September  of  the  year  1891,  the 
plaintiffs  ascertained  they  were  not  going 
to  receive  more  than  $30  from  the  accounts 
which  were  assigned  them,  and  thegr  called 
on  defendant  for  payment.  Defendant  put 
them  off  from  thne  to  time,  and  finally  an- 
nounced that  he  intended  to  stand  upon  his 
contract.  When  plaintiffs  signed  the  con- 
tract, they  knew  the  words  it  contained,  and 
their  mistake,  wtiich  we  are  abundantly  sat- 
isfied they  made,  was  as  to  the  legal  effect 
thereof.  We  feel  quite  certain  that  the  de- 
fendant, when  he  first  talked  to  the  plain- 
tiffs, intended  to  guaranty  all  the  assigned 
accounts,  and  not  those  only  which  fully  ma- 
tured. It  is  not  BO  clear,  however,  that  he. 
In  drafting  the  contract.  Intended,  by  the 
words  used,  to  make  himself  responsible  for 
the  accounts  without  reference  to  the  foals. 

Now,  in  applying  the  law  to  these  facts, 
the  first  inquiry  is,  what  was  the  contract 
as  actually  entered  into  by  the  parties?  for 
it  must  be  remembered  tliat  this  Is  not  a  suit 
to  cancel  or  set  the  writing  aside,  but  to 
make  it  conform  to  the  real  agreement  of 
the  iiarties.  If,  then,  the  instrument  itself 
Is  the  contract  the  parties  in  fact  made, 
then  there  is  nothing  to  reform.  But  if  they 
made  a  parol  contract,— if  there  waa  In  fact 
a  meeting  of  the  minds  of  the  parties,— and 
they  made  a  mutual  mistake  in  reducing  it 
to  writing,  and  used  terms  which  did  not 
express  the  real  contract  between  them, 
equity  will  refcMrm  the  instrument  to  make  it 
correspond  with  the  /sontract  as  actually 
made.  It  is  apparent  from  what  we  have 
said,  as  well  as  from  some  other  circumstan- 
ces in  the  case  which  we  cannot  take  the 
space  to  state,  that,  while  the  parties  were 
making  propositions  and  negotiations  with 
each  other  for  a  trade,  their  minds  never  in 
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ftct  met  until  the  plaintiffs  signed  the  writ- 
ten inBtrument  which  was  sent  for  their  slg- 
oature.  This  was  the  conlract  between  the 
parties;  and  although  It  did  not,  for  lack  of 
apt  words,  express  what  they  thought  It  did, 
tliis  was  the  only  agreement  they  made. 

It  is  weU  to  Inquire  what  other  contract 
did  they  In  fact  make  which  shonld  be  giv- 
en force  and  vitality.  The  answer  is,  none. 
The  whole  matter  as  it  stood  at  the  end  of 
the  personal  interview  between  the  parties 
was  in  the  torm  of  propositions  by  one  to 
the  other.  The  acceptance  by  the  defendant 
was  not  of  the  offer  made  him  by  the  plain- 
tiffs. He  in  troth  sent  another  proposition 
when  he  mailed  the  contracts  signed  by  him- 
self. These  contracts  were  not  In  accord 
with  the  previous  negotiations  of  the  parties; 
but  the  plaintiffs,  when  they  signed  them, 
knew  full  well  what  they  contained,  and.  If 
iny  agreement  was  made,  It  was  the  one  ex- 
pressed in  the  writing.  It  may  be  that,  be- 
cause of  a  mistake  of  law,  the  minds  of  the 
Iiarties  never  met.  Bat,  if  this  be  conceded, 
it  will  not  aid  the  plaintiffs;  for  they  are 
insisting  upon  the  poformance  of  a  contract 
which  they  say  they  did  make.  They  are 
sot  suing  to  avoid  an  instrument  because 
they  never  agreed  to  It.  Moreover,  if  they 
were  asking  cancellation  or  rescission,  their 
own  negligence  In  signing  the  contract  would 
seem  to  be  a  bar  to  relief  of  this  kind. 

There  ia  no  evidence  of  fraud  of  any  kind 
on  the  part  of  the  defendant  He  forward- 
ed such  an  agreement  as  he  proposed  to  make 
with  the  plaintiffs,  and  they,  without  any 
l^lnd  of  Imposition,  misrepresentation,  con- 
cealment, or  other  inequitable  conduct  on  de- 
fendant's part,  signed  the  Instrument  with 
full  knowledge  of  what  it  contained.  The 
most  that  can  be  claimed  from  the  evidence 
is  that  the  defendant  forwarded  the  instru- 
ment with  intent  to  Induce  plaintiffs  to  be- 
lieve that  It  was  in  accord  with  the  previous 
ncKotiations,  but  this  Is  a  mere  inference, 
which  Is  squarely  denied  by  the  defendant. 
The  presumptions  are  with  the  defendant, 
and  the  rule  is  well  settled  that  fraud  will 
not  be  presumed,  but  must  be  proved  by  him 
who  alleges  it 

An  Insuperable  objection  to  relief  on  the 
ground  of  fraud  Is  the  negligence  of  the 
plaintiffs  in  signing  the  Instrument  They 
bad  the  same  means  of  knowledge  as  to  the 
k-gal  effect  of  the  words  used  as  the  defend- 
ant: and,  if  they  were  mistaken  as  to  the 
proper  legal  construction  thereof,  it  was  not 
doe,  BO  far  as  we  can  learn  from  the  record, 
to  any  fault  of  the  defendant  The  case, 
then,  is  one  of  mistake  of  law,  pure  and  sim- 
ple, and  a  court  of  equity  cannot  reform  it 
If  we  should  attempt  to  do  ao,  we  would 
make  a  new  contract  for  the  parties,  and  Im- 
pose upon  one  of  them  burdens  to  which  he 
baa  never  assented.  WhQe  It  may  seem  like 
a  hardship  to  say  that  plaintiffs  shall  not 
recover  for  the  machinery  delivered  defend- 
ant, yet  the  case  is  one  of  mistake  of  law.  In 


which  some  person  must  suffer;  "and  the 
law  wisely,  though  sometimes  with  great  ap- 
parent hardship,  leaves  It  for  him  to  suffer 
yrho  committed  the  mistake." 

These  conclusions  are  supported  by  the  fol- 
lowing,  among  other,  authorities:  Reed  ▼. 
Root,  50  Iowa,  359,  13  N.  W.  323;  Moorman 
V.  CoUier,  32  Iowa,  138;  Stafford  v.  Fetters, 
65  Iowa,  484,  8  N.  W.  322;  Baker  v.  Massey, 
60  Iowa,  399;  Nowlin  v.  Pyne,  47  Iowa,  293; 
Hallam  v.  Corlett,  Tl  Iowa,  446,  32  N.  W.  449. 
See,  also,  the  cases  cited  in  the  first  part  of 
this  opinion. 

It  follows  from  what  we  have  said  that  the 
Judgment  must  be  reversed. 


DAVID  BRADLEY  &  CO.  v,  HOPKINS  et 
aL  (BAKBR  et  aL  Interveners). 

RECTOR  &  WILHBLMX  CO.  v.  SAME. 
(Supreme  Court  of  Iowa.    May  18,  1896.) 

Chattel  Mohtoaoe— Validitt— Wrbm  mot  a. 
Qesekal  Assignment. 
Defendants,  who  were  dealers  In  hard- 
ware and  machinery,  executed  a  chattel  mort- 
gage on  their  stock  and  assigned  accounts,  in 
nil  valued  at  $3,300,  securing  nil  their  cred- 
itors but  three,  and  covering  ^,300  oat  of  a  to- 
tal indebtedness  of  $3,700.  They  were  not  in- 
solvent, but  had  property  of  the  value  of  ?1,- 
150  remaining.  They  did  not  intend  going  out 
of  business,  but  expected  to  continne  until  the 
mortgage  was  paid.  The  creditors  had  no 
knowledge  of  the  mortgage  when  executed,  but 
most  of  them  ratified  it  afterwards.  Held, 
that  the  transaction  did  not  constitute  a  gener- 
al assignment 

From  district  court,  Woodbury  county; 
Scott  M.  Ladd,  Judge. 

These  are  actions  at  law,  brought  by  the 
plaintiffs,  resfpectlvely,  to  recover  Judgments 
against  the  defendants  on  accounts  and  upon 
certain  promissory  notes.  Attachments  were 
sued  out  in  each  ease,  and  levied  upon  a  stock 
of  merchandise  as  the  property  of  the  defend- 
ants. Baker  &  BIssell  and  19  other  credit- 
ors of  the  defendants  intervened,  claiming 
said  merchandise  by  virtue  of  a  chattel  mort- 
gage  executed  to  them  and  the  plaintiffs  by 
the  defendants.  They  allege  that  said  plain- 
tiffs were  parties  to  said  mortgage,  which 
provided  that  they  should  receive  payment 
from  the  property  described  therein;  that, 
prior  to  the  levy  of  their  attachments,  plain- 
tiffs each  had  actual  notice  of  said  mortgage, 
and  had  accepted  said  mortgage  after  having 
full  knowledge  of  its  terms.  Plaintiffs,  in  an- 
swer to  said  petitions  of  Intervention  denied 
that  said  mortgage  was  ever  executed  and 
delivered  by  the  defendants  to  the  Interveners 
or  to  plaintiffs,  or  that  plaintiffs  ever  accept- 
ed the  same.  They  allege  that,  in  the  mak- 
ing of  said  chattel  mortgage,  the  defendants 
made  a  general  assignment  of  all  their  prop- 
erty for  the  benefit  of  their  creditors,  with 
preference  therein  to  certain  creditors,  and 
that  by  reason  thereof  said  mortgage  is  void 
as  to  the  plaintiffs,  and  that,  in  making  the 
same,  the  defendants  Intended   thereby  to 
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cheat  and  clefrand  their  creditms,  wherefore 
Bald  mortgage  is  void.  Interveners  In  reply 
denied  that  said  mortgage  constituted  a  gen- 
eral assignment  for  the  benefit  of  creditors 
and  that  the  same  included  all  the  property 
of  the  defendants.  They  alleged  that  said 
mortgage  was  given  to  secure  bona  fide  in- 
debtedness from  the  defendants  to  inter- 
veners. As  the  cases  involve  the  same  ques- 
tions, except  as  to  one  question  of  fact,  they 
were  submitted  together  on  the  issues  be- 
tween plalntifts  and  Interveners  and  are  so 
submitted  on  this  appeal.  A  Jury  was  waiv- 
ed in  the  court  below,  and  the  court  found 
that  the  mortgage  was  in  fact  a  general  as- 
signment of  the  defendants  for  the  lienpflt  of 
their  creditors,  that  defendants  were  at  the 
time  insolvent,  and  that  said  assignment  was 
not  made  for  the  benefit  of  all  their  credit- 
ors. The  court  further  found  that  the  plain- 
tiffs and  appellants  David  Bradley  &  Co.,  had 
fully  accepted  the  security  given  by  said 
mortgage  In  common  with  the  interveners, 
and  were  therefore  estopped  from  claiming 
any  rights  to  the  property  superior  to  the 
right  of  interveners  by  virtue  of  their  attach- 
ment and  adjudged  that  the  attachment  of 
David  Bradley  &  Co.  be  discharged,  and  tliat 
interveners  have  Judgment  against  said  plaln- 
tUTs  for  the  costs.  David  Bradley  &  Co.  ex- 
cepted to  all  of  said  findings,  and  interveners 
excepted  to  so  much  as  found  that  the  mort- 
gage constitutes  a  general  assignment  Da- 
vid Bradley  &  Co.  appeal.  The  court  further 
found  that  the  plaintiff  Rector  ft  Wilhelmy 
Company  did  not  accept  the  security  given 
by  said  mortgage,  but  refused  to  accept  the 
same  and  that  they  are  not  bound  thereby, 
and  as  to  said  plaintiff  said  mortgage  is  void 
and  of  no  effect  It  was  adjudged  that  said 
plaintiff's  Hen  by  virtue  of  its  attachment  is 
senior  and  superior  to  any  lien  of  the  inter- 
veners by  virtue  of  said  mortgage,  and  that 
interveners  pay  the  costs  occasioned  by  the 
trial  of  the  facts  between  them  and  said 
Rector  &  Wilhelmy  Company,  to  all  of  which 
interveners  and  the  defendants  excepted,  and 
from  which  Interveners  appealed.  Affirmed 
on  appeal  of  David  Bradley  &  Co.  Reversed 
on  appeal  of  interveners. 

Wright,  Hubbard  &  Bevlngton  and  Wright 
&  Baldwin,  for  appellants.  Miller  &  Ed- 
munds and  Fllcklnger  Brps.,  for  appellees. 

GIVEN,  J.  1.  The  undisputed  evidence  In 
these  cases  shows  that  on  and  for  some  time 
prior  to  July  3,  1883,  A.  L.  Hopkins  &  Son 
were  engaged  in  the  liardware  business  in 
the  town  of  Anthon,  Iowa,  and  were  on  said 
day  Indebted  to  the  plaintiffs  and  to  the  inter- 
veners in  these  actions,  and  to  other  persons. 
On  that  day  William  C.  Miller,  of  the  law 
firm  of  Miller  &  Edmunds,  of  OorrectlonviUe, 
Iowa,  went  to  Anthon,  as  requested  in  a  tele- 
gram  from  Hopkins  &  Son.  Mr.  Miller  pre- 
pared, and  Hopkins  &  Son  executed  and  ac- 
knowledged, the  mortgage  in  controversy,  and 


the  same  was  then  delivered  to  Mr.  Miller, 
he  saying  that  he  would  act  for  the  creditors. 
The  mortgage  is  upon  "all  of  our  stock  of 
hardware,  tinware,  barbed  wire,  implements, 
pumps,  binder  twine,  stoves,  fixtures,  and  tin- 
ner's tools,  it  being  intended  to  include  in 
this  mortgage  all  property  of  every  descrip- 
tion owned  by  us  and  used  in  connection  with 
our  hardware  business  In  the  town  of  Antbon, 
Iowa,"  located  In  a  building  descritied.  Said 
mortgage  was  conditioned  to  secure  each  of 
these  plaintiffs  and  Interveners,  respectively, 
in  amoimts  due  them  as  stated,  in  the  order 
in  which  their  names  appear  in  the  mortgage. 
The  mortgage  was  taken  by  Mr.  Miller,  and 
on  the  next  day,  July  4th,  his  firm  telegraph- 
ed to  each  of  said  mortgagees  of  the  action 
taken,  and  received  replies  from  each  inter- 
vener ratifying  and  approving  the  taking  of 
said  mortgage  in  their  behalf.  There  Is  a  dis- 
pute as  to  whether  or  not  the  plaintiffs  rati- 
fied said  action.  On  the  6tb  day  of  July,  Mil- 
ler &  Edmunds,  acting  as  attorneys  for  the 
mortgagees,  took  possession  of  said  mortga- 
ged property  under  the  mortgage,  and,  on  tlie 
7th  day  of  July,  filed  said  mortgage  for  rec- 
ord. On  the  10th  day  of  July  David  Bradley 
&  Co.  commenced  this  action,  and  caused  an 
attachment  to  issue  against  the  property  of 
the  defendants,  which  was  levied  upon  all 
said  mortgaged  property  on  the  11th,  and  pos- 
session taken  thereof  under  the  levy.  On  the 
17th  day  of  July,  the  plaintiff  Rector  &  Wil- 
helmy Company  commenced  their  action,  and 
caused  their  attachment  to  be  levied  upon 
the  snrae  property,  then  in  the  hands  of  th»> 
sheriff. 

2.  The  chattel  mortgage  in  question  was 
executed  and  delivered  to  Mr.  Miller,  ond  wa  s 
received  by  him  without  the  knowledge  of  or 
authority  from  any  of  the  persons  named 
therein  as  mortgagees.  It  is  not  questioned 
but  that,  under  the  law,  such  of  said  persons 
as  thereafter,  with  knowledge  of  the  facts, 
ratified  said  actt.,  and  accepted  said  mort- 
gage, are  estopped  from  proceeding  against 
the  mortgaged  property  by  attachment  The 
first  question  to  t>e  determined  is  whether  ei- 
ther of  the  plaintiffs  did,  with  knowledge  of 
the  facts,  ratify  and  accept  said  mortg.ige. 
We  first  inquire  as  to  the  plaintiffs  David 
Bradley  &  Co.  The  mortgage  was  exocuted 
and  delivered  to  Mr.  Miller  on  July  3,  1893, 
and  on  July  4th  he  telegraphed  Bradley  &  Co. 
as  follows:  "Have  taken  chattel  mortgage 
from  A.  L.  Hopkins  &  Son,  Anthon,  Iowa,  for 
your  claim,  eight  hundred  and  thirty-eight 
dollars  and  eighty-six  cents.  Mortgage  In- 
cludes other  claims.  Wire  approval  of  our 
action."  Interveners  claim  that  on  July  4th 
Bradley  &  Co.  sent  a  reply  by  wire,  which 
Miller  received,  approving  his  acts  in  taking 
said  mortgage,  and  Bradley  &  Co.  deny  hav- 
ing sent  any  reply  by  wire.  We  have  before 
us  the  original  message  which  Miller  testifier 
was  delivered  to  him,  at  Correctionvtlie,  ou 
July  4th.  There  Is  a  dispute  as  to  the  cor- 
rect reading  of  this  message.     We  think  It  la 
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ax  follows:  "Telegram  received  for  approval 
ct  jour  taking  chattel  mortgage  from  A.  L. 
HoDldiis  &  Son,  to  secore  us.  Write  us  par- 
ticulars." The  contention  is  tliat  it  reads: 
"Teiegi-am  received,  and  approve  of  your  tak- 
ing chattel  mortgage."  We  do  not  think  It  so 
readj.  We  are  inclined  to  think  this  mes- 
sage was  sent  by  Bradley  &  Co.,  but,  as  we 
read  it,  it  is  not  a  ratification  of  the  act  of 
Miller  In  taking  the  mortgage.  On  the  morn- 
ing of  July  5th  Mr.  G.  W.  Cherrington,  a  col- 
lecting agent  for  Bradley  &  Co.,  reached  Cor- 
rectlonville,  and  went  from  there,  in  com- 
pany with  Mr.  Miller,  to  Anthon,  where  he 
remained  some  time.  It  Is  claimed  by  inter- 
veners, and  correctly  so  we  think,  that  Mr. 
Cherrington  had  authority  from  David  Brad- 
ley &  Co.  to  collect  money  and  to  accept  se- 
ctirity  on  debts  to  the  company.  There  is 
some  evidence  tending  to  show  that  securities 
taken  by  Mr.  Cherrington  were  subject  to  the 
approval  of  the  company,  but  we  are  in  no 
doubt  but  that,  as  to  the  claim  against  Hop- 
kins &  Son,  he  was  authorized  to  act  upon 
his  own  Judgment  Mr.  Cherrington  com- 
plained to  Miller  that  Bradley  &  Co.  were 
next  to  the  last  ones  to  be  paid  under  the 
mortKaKe,  and  expressed  a  desire  to  get  ad- 
ditional security,  which  he  did.  Hopkins  & 
Son  turned  over  to  him  ajs  collateral  a  lot  of 
notes  which  Bradley  &  Co.  still  hold,  and 
gare  him  an  order  on  a  bank,  which  was  ac- 
cepted, for  any  surplus  that  might  remain  of 
collaterals  held  by  the  bank.  The  weight  of 
the  evidence  Is  In  favor  of  the  conclusion 
that,  with  authority  so  to  do,  Mr.  Cherrington 
ratified  and  accepted  the  mortgage  security 
on  July  5th  for  David  Bradley  &  Co.,  and  that 
said  company  acquiesced  therein. 

3.  The  question  whether  the  plalntlfl  Rec- 
tor &  Wllhelmy  Company  accepted  the  mort- 
gage must  be  determined  from  the  follow- 
ing correspondence:  On  July  4th  Miller  tele- 
graphed said  company  as  follows:  "We  have 
taken  security  from  A.  L.  Hopkins  &  Son, 
Anthon,  Iowa,  for  your  claim  of  $555.23. 
Wire  approval  of  our  action."  This  was  an- 
swered on  the  same  day  by  wire  as  follows:- 
"Your  action  O.  K.  Please  mall  full  par- 
ticulars." July  Stb  Miller  wrote  as  follows: 
"On  the  night  of  the  3d  Inst  we  took  chattel 
mortgage  on  the  stock  of  Hopkins  &  Son  of 
Anthon,  Iowa,  and  wired  you  to  that  effect 
yesterday.  There  are  twenty-three  cred- 
itors named  in  the  mortgage,  and  the  total 
amount  covered  by  it  is  a  little  over  $3,281. 
In  taking  the  mortgage  they  asked  to  prefer 
creditors,  which  has  been  done,  and  under 
its  terms  you  are  to  be  paid  first  We  go 
to  Anthon  to-day  to  commence  Invoicing  the 
stock,  and  will  realize  for  you  soon  as  pos- 
sible." On  the  same  day,  and  before  the  re- 
ceipt of  the  letter  oC  Miller,  but  after  the  re- 
ceipt of  said  telegram,  Rector  &  Wllhelmy 
Company  wrote  them  as  follows:  "We  were  in 
receipt  yesterday  of  your  message,  with  state- 
ment of  security  of  our  claim  against  A.  L. 
napkins  &  Son  of  Anthon,  Iowa.    You  say 


$552.25,  though  our  account  appears  to  be,  as 
per  statement  Inclosed,  $574.98,  to  which  we 
replied  saying  the  matter  was  O.  K.,  and 
asking  for  a  full  statement  of  the  security  in 
the  case.  We  regret,  and  are  somewhat  sur- 
prised to  know  of,  the  financial  difficulty  of 
Messrs.  Hopkins  &  Son,  as  we  were  not 
aware  that  such  a  step  as  this  would  appear 
to  be  necessary.  Be  kind  enough  to  furnish 
us  statement  of  the  way  the  matter  stands, 
what  bur  security  is,  and  what  are  the  pros- 
pects for  realizing  the  claim,  and  very  much 
oblige."  To  this  letter,  which  must  have 
been  received  on  the  6th,  Miller  made  no  re- 
ply, probably  relying  on  his  letter  of  the  5th 
as  containing  the  Information  called  for.  On 
the  5th  day  of  July  Mr.  Miller,  without  fur- 
ther information  from  this  plaintifT  than  that 
contained  In  said  telegram,  took  possession 
of  the  mortgaged  propei-ty  on  behalf  of  the 
mortgagees,  and  on  the  7th,  and  after  the  re- 
ceipt of  plaintiff's  letter  of  the  5th,  filed  the 
mortgage  for  record.  There  was  no  further 
communication  until  July  15th,  when  this 
plaintiff  wrote  to  Miller  as  follows:  "We 
have  no  reply  to  our  letter  asking  for  state- 
ment and  copy  of  mortgage  of  Hopkins  to 
Rector  Sc  Wllhelmy  Co.  et  aL,  and  only  to-day 
obtained  copy  of  mortgage,  from  which  we 
learn  the  way  In  which  it  Is  drawn.  We  are 
surprised  at  this,  for  it  is  nothing  more  uor 
less  than  an  assignment  with  preference,  and 
this,  under  Iowa's  law,  we  understand  to 
be  void.  In  order  to  protect  ourselves,  we  are 
forced  to  go  in  as  attaching  creditors,  which 
we  do,  and  ask  you  to  return  Hopkins'  note 
to  him,  and  not  act  further  for  us  in  the 
case."  The  question  Is  whether  this  plaintiff, 
with  knowledge  of  the  facts,  ratified  the  tak- 
ing of  this  mortgage  in  Its  behalf.  By  the 
telegram  from  Miller  it  was  simply  Informed 
that  he  had  taken  security,  without  any  men- 
tl<»  of  the  kind  of  security.  Had  plaintiff 
known  the  facts  surely  the  answer,  "Your 
action  O.  K.,"  would  evidence  an  approval; 
but,  based,  as  it  was,  upon  no  other  informa- 
•tlon  than  that  security  had  been  taken,  and 
coupled  with  a  request  for  "full  particulars," 
we  think  that  telegram  cannot  be  construed 
as  an  acceptance  of  the  mortgage.  The  same 
is  true  as  to  plaintiff's  letter  of  July  5Ui,  as 
that  was  written  before  the  receipt  of  Mil- 
ler's letter  of  the  same  date.  That  letter 
shows  quite  clearly  that  plaintiff  desired  full 
Information  before  accepting  or  rejecting  the 
security  which  Miller  had  taken.  After  the 
receipt  of  Miller's  letter  of  July  5th,  which 
did  convey  substantially  all  the  facts,  plain- 
tiff neither  said  nor  did  anything  that  Is 
claimed  to  be  an  acceptance  of  the  mortgage, 
but  on  the  15th,  after  a  copy  of  the  mortgage 
was  procured,  expressly  repudiated  It 

4.  The  remaining  contention  is  whether  the 
court  erred  in  finding  that  said  chattel  mort- 
gage was  in  fact  a  general  assignment  for 
the  benefit  of  creditors.  In  Bank  v.  Critten- 
den, 66  Iowa,  240,  23  N.  W.  616,  it  Is  said: 
"It  Is  settled  by  the  cases  that  the  question 


Digitized  by  Vj005lC 


264 


07  NOBTHWKSTKEN  REPORTER. 


Gowa. 


whether  such  conveyance  should  be  regtixd- 
ed  as  an  assignment  for  the  benefit  of  cred- 
itors, or  a  mortgage  for  the  security  of  par- 
ticular debts,  is  to  be  determined  by  the  In- 
tention of  the  parties,  as  It  may  be  ascertain- 
ed from  the  circumstances  of  the  transaction. 
If  the  conveyance  is  to  a  trustee  and  the  debt- 
or intends  to  divest  himself,  not  only  of  the 
title  to  the  property,  but  of  all  control  over  it; 
If  it  is  Intended  as  an  absolute  conveyance 
of  all  his  property  and  is  made  for  the  pur- 
pose of  securing  a  distribution  of  its  proceeds 
among  his  creditors,  or  a  portion  of  them,— 
in  legal  effect  it  is  an  assignment  for  the 
benefit  of  creditors,  no  matter  what  name  or 
designation  the  parties  may  have  given  it. 
On  the  other  hand,  if  the  intention  of  the 
debtor  is  merely  to  secure  his  debt  to  one  or 
more  of  his  creditors,  and  the  conveyance  is 
not  intended  as  an  absolute  disposition  of  his 
property,  but  he  reserves  to  himself  a  right 
therein,  the  conveyance  will  be  treated  as  a 
mortgage,  even  though  the  debtor  is  insolv- 
ent at  the  time,  and  it  covets  aU  his  prop- 
erty, and  but  a  portion  of  his  debts  are  se- 
cured by  It"  Looking  to  the  circumstances 
of  the  transaction  to  ascertain  the  intention 
of  the  defendants,  we  find  that  they  were  not 
in  fact  insolvent  at  the  time  they  executed  this 
mortgage.  The  evidence  shows  that  the  stock 
of  merchandise  covN-ed  by  the  mortgage  was 
worth  $2,650,  and  that  they  had  accounts  to 
the  amount  of  $696,  notes  amounting  to  be- 
tween $1,000  and  $1,300,  and  other  property 
worth  at  least  $150.  Allowing  for  all  the 
depreciation  warranted  by  the  evidence,  the 
assets,  we  think,  were  fully  worth  $4,450. 
The  Indebtedness  provided  for  in  the  mort- 
gage Is  $3,280,  and  the  claims  of  the  three 
creditors  not  included  therein  amounted  to 
$420,  making  a  total  Indebtedness  of  about 
$3,700.  Parlln,  Orendorf  &  Martin  are  said 
to  be  creditors  to  the  amount  of  $1,300;  but 
this  charge  was  for  goods  sent  to  be  sold  on 
commission,  but  little,  If  any,  of  which  has 
been  sold.  Said  goods  were  not  in  the  build- 
ing where  the  mortgaged  property  was  kept,* 
and  were  not  Included  In  the  mortgage,  nor 
do  we  include  them  in  our  estimate  of  the  as- 
sets. They  belong  to  Parlln,  Orendorf  & 
Martin.  We  do  not  think  the  defendants 
were  in  fact  Insolvent,  nor  do  we  think  that 
they  executed  the  mortgage  believing  them- 
selves to  be  insolvent,  or  In  contemplation  of 
insolvency.  They  testified  that  they  expect- 
ed, at  the  time  they  gave  the  mortgage,  to  con- 
tinue the  business,  and  to  be  able  to  pay  their 
creditors  in  a  few  weeks,  and  in  this  they  are 
corroborated  by  the  circumstances.  True,  W. 
W.  Uoplilns  tesUfied  that,  when  Mr.  Miller 
came  to  take  possession  for  the  mortgagees 
who  bad  ratified  the  mortgage,  they  turned 
over  all  the  property  to  Miller  except  the 
notes,  horse,  wagon,  and  buggy,  and  closed 
their  doors  so  far  as  they  were  concerned, 
and  quit  business.  This,  It  will  be  observed, 
was  on  the  day  that  Mr.  Miller  demanded 
poflsession  on  behalf  of  the  creditors,  and  not 


on  the  day  when  the  mortgage  was  executed. 
Another  fact  showing  the  Intention  of  the 
defendants  is  that  they  did  not  include  all 
their  property  in  the  conveyance,  but  with- 
held therefrom  said  notes,  accounts,  and  oth- 
er property,  worth  some  $1,500.  Wh^n  the 
mortgage  proper  was  taken  from  them,  they 
turned  over  to  Mr.  Miller  the  $696  in  ac- 
counts for  the  benefit  of  the  creditors,  and 
gave  to  plaintiffs  Bradley  &  Co.  $290  of  said 
notes,  and  an  order  on  the  bank  for  any  sur- 
plus that  might  remain  from  $400  of  said 
notes  pledged  as  collateral  for  $200,  as  fur- 
ther security  to  Bradley  &  Co.  Only  three 
creditors  were  omitted  from  the  mortgage, 
namely:  The  bank,  $200,  for  which  it  hold 
$400  of  said  notes;  ToUerton  &  Stetson,  $40; 
and  D.  M.  Osbom,  $180.  We  do  not  think  it 
can  be  said,  "from  the  circumstances  of  the 
transaction,"  that  the  intention  of  the  de- 
fendants In  the  execution  of  this  mortgage 
was  such  as  to  make  it,  in  legal  effect,  an  as- 
signment for  the  benefit  of  creditors.  We 
are  convinced  that  it  was  their  intention  to 
thereby  merely  secure  the  creditors  named, 
with  the  expectation  of  continuing  in  the 
business,  and  of  redeeming  the  property  from 
the  pledge,  and  paying  all  their  debts.  En- 
tertaining this  view,  we  think  the  district 
court  erred  in  holding  said  mortgage  to  be  a 
general  assignment  for  the  benefit  of  cred- 
itors, and  that  the  judgment  of  the  district 
court  should  be  affirmed  upon  tbe  appeal  of 
David  Bradley  &  Co.,  and  reversed  in  both 
cases  on  the  appeal  of  the  interveners. 


MANATT  V.    SHAVER. 

(Supreme  Court  of  Iowa.    May  19, 1896.) 

Waivbr  ov  Error— PiSAniNO  Otkk  attxr 

Motion. 

Where  a  defendant,  after  the  oTerml- 

ing  of  a  motion  tor  a  more  spedfic  statement  of 

certain  matters,  sets  out  such  matters  in  an 

nnpwer,  and  a  hearing  is  Itad  thereon,  the  right 

to  object  on  appeal  to  the  ruling  on  the  motion 

is  waived. 

Appeal  from  district  court,  Washington 
county;  A.  R.  Dewey,  Judge. 

Action  in  equity  to  vacate  a  decree  author- 
izing the  redemption  of  real  estate  from  exe- 
cution sale,  and  for  general  equitable  relief. 
There  was  a  hearing  on  the  merits,  and  a 
decree  as  prayed.  The  defendant,  Clarissa 
Shaver,  api>eals.    Affirmed. 

S.  H.  Falrall  and  C.  S.  Ranck,  for  appel- 
lant    H.  M.  Eicber,  for  appellee. 

ROBINSON,  T.  In  tbe  year  1892  the  plain- 
tiff commenced  an  action  to  recover  the 
amount  due  on  a  promissory  note  made  by 
one  M.  E.  Montgomery,  and  to  foreclose  • 
mortgage  on  thirty-six  acres  of  land,  given 
to  secure  its  payment  The  maker  of  tbe 
note  was  dead,  and  her  surviving  husband 
and  seven  children,  and  the  appellant,  wer* 
made  parties  defendant    The  land  described 
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Id  the  mortgage  had  been  the  homestead  of 
Mrs.  Montgomery  and  husband,  and  their 
children,  and  was  a  part  of  a  qaarter  sec- 
tion which  she  owned.  She  died  in  May, 
1SS7,  and  the  family  continued  to  occupy  the 
homestead  until  the  year  1890.  The  evi- 
dence tends  to  show  tliat  the  husband  elect- 
ed to  occupy  the  homestead,  instead  of  tak- 
ing a  distributive  share  of  the  estate  of  bis 
wife.  The  appellant,  in  the  year  1890,  re- 
covered Judgment  against  the  husband, 
George  C.  Montgomery,  for  $1,362.10  and 
costs,  and  for  that  reason  was  made  a  party 
to  the  foreclosure  proceedings.  She  appear- 
ed and  answered,  setting  out  her  judgment; 
alleging  that  the  Judgment  debtor  had  an  in- 
terest in  the  mortgaged  premises,  upon 
which  the  Judgment  was  a  lien  subject  to 
the  mortgage,  and  asking  that  It  be  so  de- 
creed, and  that  she  be  permitted  to  redeem 
the  premises  from  the  sale  under  the  mort- 
lage.  In  October,  1892,  a  decree  was  ren- 
dered foreclosing  the  mortgage,  and  adjndg- 
Uig  that  tbe  appellant  held  a  Hen  against  the 
interest  of  Montgomery  in  the  premises,  in- 
ferior to  the  rights  of  the  plaintiff,  and  con- 
tinning  the  case  as  to  her.  In  January,  1893, 
an  additional  decree  was  rendered,  final  in 
Its  terms,  which  confirmed  the  decree  of 
foreclosure,  and  adjudged  that  the  rights  of 
tbe  appellant  were  Junior  to  the  interest  of 
tbe  plalntur  under  the  mortgage,  and  fore- 
closing her  right  of  redemption.  At  the 
next  March  term  the  appellant  apx>eared  in 
court,  and  obtained  a  supplemental  decree, 
which,  in  terms,  made  her  Judgment  a  sec- 
ond lien  on  the  mortgaged  premises,  subject 
only  to  the  decree  of  foreclosure  In  favor  of 
the  plaintiff,  and  giving  to  her  the  right  to 
redeem  from  the  foreclosure  sale.  No  no- 
tice was  given  by  the  appellant  that  she 
would  appear  in  court  at  tliat  term,  and  no 
appearance  was  made  by  the  plaintiff,  nor 
by  the  co-defendants  or  the  appellant,  ex- 
cepting that  a  guardian  ad  litem  was  ap- 
pointed by  the  court  for  the  children  of  Mrs. 
Montgomery,  who  were  minors,  and  he  filed 
an  answer  for  them.  In  December,  1893, 
the  plaintiff,  and  all  the  defendants  except- 
ing the  appellant,  filed  a  petition  in  which 
they  set  out  the  facta  we  have  recited,  and 
made  the  pleadings  and  orders  and  decrees 
of  the  court  a  part  of  the  petition.  The  pe- 
tition allied.  In  substance  and  effect,  that 
Geonic  C.  Montgcmery  had  elected  to  take 
tbe  homestead  In  lieu  of  a  distributive  share 
of  tbe  real  estate  of  liis  deceased  wife,  and 
that  bis  only  Interest  in  the  homestead  was 
his  right  to  occupy  it,  and  that  the  children 
of  bis  wife  were  the  owners  of  It;  that 
Clarissa  Shaver  has  no  intereat  In  the  prem- 
ises;  and  that  the  supplemental  decree  ren- 
dered in  ber  favor  was  void,  for  want  of  no- 
tice of  tbe  claim  upon  which  it  was  render- 
ed. It  was  further  averred  that  the  prem- 
ixea  were  sold  under  the  decree  In  favor  of 
tbe  plaintiff  on  tbe  17th  day  of  December, 
1892.  and  that  on  the  25th  day  of  September, 


1893.  tbe  appellant  deposited  with  the  detk 
money  to  redeem  from  the  sale.  The  peti- 
tion asks  that  the  clerk  and  sheriff  of  Wash- 
ington county  t>e  required  to  make  answer 
to  it,  that  the  clerk  and  Clarissa  Shaver  be 
enjoined  from  making  redemption  from  the 
sale,  that  the  sheriff  be  enjoined  from  exe- 
cuting a  deed  to  the  appellant,  and  that  the 
supplemental  decree  rendered  in  March, 
1893,  be  vacated.  The  appellant  appeared 
to  the  action,  and  filed  a  motion  "for  a  more 
specific  statement  of  the  matters  alleged  In 
the  petition,  in  the  following  particulars: 
In  paragraph  2  of  the  petition,  and  in  para- 
graph 14  thereof,  such  reference  Is  made  as 
that  it  appears  that  Judgment  and  decree 
was  rendered  In  favor  of  Samuel  Manatt, 
and  the  mortgage  foreclosed  on  the  premises 
described,  and  that  under  such  foreclosure 
the  sale  was  made  to  Samuel  Manatt,  and 
that  the  time  of  redemption  therefrom  has 
expired,  but  it  does  not  appear  whether  or 
not  the  defendants,  or  any  of  them,  have  re- 
deemed; and,  under  the  facts  stated  in  the 
petition,  either  the  plaintiff,  Samuel  Manatt, 
is  the  sole  person  interested  in  this  proceed- 
ing, or  else  he  has  no  interest,  and  the  only 
persons  interested  are  the  original  defend- 
ants, Geo.  C.  Montgomery  and  children,  and 
whichever  of  said  parties  has  now  no  inter- 
est in  the  result  of  this  case  is  improperly 
Joined  as  a  party  in  this  petition.  The  pe- 
tition being  presented  in  behalf  of  Samuel 
Manatt,  and  also  on  behalf  of  the  heirs  of 
M.  E.  Montgomery  and  the  husband  of  said 
M.  B.  Montgomery,  under  the  facts  appear- 
ing, some  of  these  parties  are  improperly  be- 
fore the  court  Wherefore  Clarissa  Shaver 
moves  the  court  to  require  the  petitioners  to 
fully  state  what  Interest  they,  or  either  of 
them,  now  have  in  maintaining  the  present 
action." 

The  motion  was  overruled.  The  ruling  is 
assigned  as  error,  and  the  question  thus 
raised  is  the  only  one  presented  for  our  de- 
termination. After  ruling  on  the  motion, 
the  appellant  filed  an  answer  in  which  she 
denied  that  any  of  the  petitioners,  excepting 
the  plaintiff,  had  any  interest  in  the  proper- 
ty In  controversy,  and  alleged  that  he  pur- 
chased it  at  sheriff's  sale,  that  the  time  for 
ledemption  had  expired,  and  that  her  co-de- 
fendants had  failed  to  redeem,  and,  there- 
fore, that  they  bad  no  Interest  in,  nor  right 
to  maintain,  the  action.  Tliat  portion  of  the 
answer  was  assailed  by  a  demurrer,  which 
was  overruled,  and  there  was  a  hearing  upon 
the  merits.  It  thus  appears  that  the  appel- 
lant, by  an  affirmative  pleading,  set  out  the 
substances  of  what  the  motion  sought  to  ob- 
tain, and  had  the  benefit  of  the  Issues  thus 
presented.  We  are  of  the  opinion  that,  by  , 
pursuing  the  course  stated,  the  appellant 
waived  her  motion,  and  cannot  now  be  heard 
to  complain  of  the  action  of  the  court  In 
overruling  It.  Ida  Co.  v.  Woods,  79  Iowa, 
149,  44  N.  W.  247;  Mann  v.  Taylor,  78  Iowa, 
357,   43  N.    W.   220;    Randolf  t.   Town   of 
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Bloomfield,  T7  Iowa,  61,  41  N.  W.  562;  Coak- 
ley  T.  McCarty,  34  Iowa,  107.  It  Is  Insisted 
that  the  rule  of  the  cases  cited  Is  erroneous, 
for  the  reason  that  no  appeal  lies  from  a 
mllng  on  a  motion  for  a  more  specific  state- 
ment, and  It  can  only  be  reviewed  on  appeal 
from  the  final  judgment.  The  objection  thus 
made  does  not  reach  the  question  presented 
In  this  case.  It  Is  true,  as  a  general  rule, 
that  a  party  aggrieved  by  an  erroneous  rul- 
ing of  a  district  or  superior  court  Is  en- 
titled to  hare  that  ruling  reviewed  on  ap- 
peal to  this  court,  provided  the  ruling  was 
material,  and  the  right  to  object  to  It  Is 
not  waived.  No  doubt,  there  may  be  cases 
where  a  pleading  filed  after  a  ruling  on  a 
motion  for  a  more  specific  statement  can  be 
so  drawn  as  not  to  waive  the  right  to  ob- 
ject to  the  ruling,  but  this  is  not  a  case  of 
that  kind.  We  are  less  reluctant  to  reach 
this  conclusion  because,  having  read  the 
entire  record  In  the  case,  we  are  of  the  opin- 
ion that  the  claim  of  the  appellant  Is  without 
substantial  merit,  and  that  justice  was  done 
by  the  decree  of  the  district  court  For  the 
reasons  shown,  it  is  affirmed. 


LEWIS  V.  SCHULTZ  et  al. 

(Supreme  C!ourt  of  Iowa.    May  19.  1896.) 

Neoliobiicb  or  Servant— Fikes  Set  to  Pbaibib 

LlND — SCOPB  or    EmPLOIMENT— EviDKNOB  TO 

Soppokt  —  Complaint  —  BoFrioiBNOT. 

1.  A  tract  of  land  two  to  tour  miles  wide 
and  fire  to  six  miles  long,  covered  with  wild 
grass,  which  has  never  been  cultivated,  is 
prnirie  land,  within  Code,  {  3890,  making  it  a 
misdemeanor  for  any  one  to  set  fire  to  prairie 
land,  and  allow  the  fire  to  escape  from  his  con- 
trol. 

2.  Evidence  that  a  farmer  sent  a  servant, 
with  his  son,  to  clear  up  a  meadow,  and  that  the 
servuut,  with  couseiit  of  tl'.e  son.  wlio  luiii  «tii- 
eral  authority  to  act  for  his  father,  set  fire 
to  an  old  stack  of  hay,  warrants  the  submis- 
sion of  the  issue  whether  the  serviiut  was  act- 
ing within  the  scope  of  his  employment  in  set- 
ting the  fire,  so  as  to  render  the  farmer  lia- 
ble for  damages  caused  by  his  allowing  it  to 
escape  from  his  control  in  violation  of  Code, 
i  3890. 

3.  A  complaint  for  damages  caused  by  al- 
lowing a  fire  set  to  prairie  land  to  escape  from 
control  in  violation  of  Code,  §  3890,  which  al- 
leged that  defendants,  their  servants  and 
tiKL'uts,  set  the  fire,  and  allowed  it  to  escapo 
from  their  control,  is  sufficient  to  raise  the  is- 
sue whether  the  person  who  set  the  Bre  was 
defendants'  agent,  and,  if  so,  whether  in  so 
doing  he  was  acting  within  the  scopo  or  lii^j 
employment. 

Appeal  from  superior  court.  Council  BluCTs 
county;   J.  E.  P.  McGee,  Judge. 

Action  at  law  to  recover  damages  of  the 
defendants  for  setting  out  a  fire  In  the  month 
of  September,  1894.  The  answer  was  a  gen- 
eral denial.  The  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  pUilntitr  against 
Henry  Schultz,  Sr.,  and  Julius  Scholtz  In  the 
sum  of  $625,  upon  which  judgment  was  ren- 
dered, and  they  appeal.     Affirmed. 

Mayne  &  Hazelton,  for  appellants.  Fllck- 
Inger  Bros.,  for  appellee. 


DEEMER,  J.     The  action  Is  predicated  up- 
on an  alleged  violation  of  the  statute  (Code, 
(  3890),  which  Is  as  follows:   "If  any  person 
set  fire  to  and  bum  or  cause  to  be  burned 
any  prairie  or  timber  land,  and  allow  sacb 
fire  to  escape  from  his  control  between  the 
first  day  of  Septemb^  in  any  year  and  the 
first  day  of  May  following,  be  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc.     The  evidence 
shows  that  one  Joseph  Leibezelt  was  In  the 
employ  of  the  defendant  Henry  Schultz,  Sr., 
as  an  ordinary  farm  hand  frtmi  August  3  to 
September  29,  1894;  that  while  so  employed 
he  set  out  a  fire  on  some  prairie  land  owned 
by  his  employer,  which  he  allowed  to  escape, 
and  bum  certain  hay  In  the  stack  belonging 
to  the  plaintiff  and  his  assignors.     The  de- 
fendants Julius  Schultz  and  Henry  Schultz. 
Jr.,  are  adult  sons  of  Henry  Schultz,  Sr.,  and 
at  the  time  of  the  fire  were  at  home,  work- 
ing for  their  father.     It  is  dnimed  on  be- 
half of  the  appellee  that  the  sons  expressly- 
directed  the  setting  out  of  the  fire,  and  that 
the  father  is  liable  because  of  his  relations  to 
Lelbezeit.    The  lower  court  directed  a  ver- 
dict for  Henry  Schultz,  Jr.,  upon  the  theory 
that  there  was  no  evidence  tending  to  show 
that  he  was  In  any  manner  connected  with  or 
concerned  in  the  setting  of  the  fire,  and  sui>- 
mltted  the  case  to  the  jury  to  determine  (1) 
whether  Julius  expressly  authorized  the  set- 
ting out  of  the  fire;   (2)  whether  Julius  bad 
such  authority  from  his  father  as  that  his  di- 
rection to  Lelbezeit  to  set  out   the  fire,    if 
given,  would  be  binding  upon  the  father  and 
render  him  liable;  and  (3)  whether  Lelbezeit, 
as  the  servant  of  Henry  Schultz,  Sr.,  had  Im- 
plied authority  to  set  out  the  fire.    The  jury 
found  that  the  father  and  his  son  Julius  were 
liable  for  the  damage  done,  and,  although  It 
returned   no  special   verdict,   it  is  apparent 
that  it  deterailned  that  Julius  gave  the  serv- 
ant express  authority  to  set  out  the  fire,  and 
that  the  father  either  authorized  the  son  Julius 
to  bum  the  prairie,  or  that  the  servant  had 
the  Implied  authority  to  do  so  from  the  fath- 
er, who  was  his  master. 

1.  Appellants  first  Insist  that  the  fire  was 
not  set  to  prairie  land.  Their  contention  Is 
tliat  It  was  set  out  in  a  cultivated  field,  and 
that  they  are  not  to  be  held  resi>onsible  un- 
der the  section  of  the  Code  before  quoted. 
In  answer  to  this  contention  It  Is  sufficient  to 
say  that  several  witnesses  testified  that  the 
fire  was  set  out  on  prairie  land;  that  the 
country  where  It  was  set  out  was  a  prairie 
from  two  to  four  miles  wide  and  from  five 
to  six  miles  long.  The  evidence  all  tends  to 
show  that  the  land  was  meadow,  covered 
with  wild  grass,  and  that  It  had  never  been 
onder  cultivatton. 

2.  It  is  also  insisted  on  behalf  of  appel- 
lants that  there  is  no  evidence  showing  or 
tending  to  show  that  the  father  had  anything 
to  do  with  the  setting  out  of  the  fire.  It  It 
conceded  on  behalf  of  appellee  that  there  Is 
nothing  to  show  that  the  father  expressly 
authorl^d  the  act,  but  It  Is  contended  that 
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Oere  la  evidence  from  wblcb  the  jury  may 
hare  found  either  that  he  anthorlaed  his  son 
Julius  to  have  the  fire  set  out,  or  that  he  im- 
pliedly authorized  his  servant  to  do  so.  On 
account  of  a  dispute  regarding  the  correct- 
ness of  the  abstracts  yf^  have  gone  to  the 
transcript  to  determine  the  questions  here 
presented,  and  find  that  there  Is  evidence 
tending  to  show  that  defendant  Henry 
Scbultz.  Sr.,  sent  his  servant,  whom  he  de- 
scribes as  a  man  of  all  work  about  the  farm, 
witti  his  two  boys,  to  the  meadow  to  fix  It 
up  so  It  could  be  mowed  the  next  year,— to 
level  it  off,  clear  it  up,  cut  down  the  anthills, 
and  get  It  In  shape  for  next  year;  that  the 
meadow  had  some  large  anthills  upon  it,  and 
tliat  there  was  also  an  old  pile  of  hay  or 
"butt  of  stacks"  about  10  feet  wide  and  22 
feet  long  upon  tho  meadow,  which  covered 
quite  a  large  antlilll,  and  that  the  fire  was 
set  to  this  hay  by  Joseph  Leibezelt,  In  order 
to  clear  np  the  land.  The  evidence  further 
tends  to  show  that  Julius  Schults  said,  short- 
ly after  the  fire  was  set  out,  that  Leibezelt 
told  him  be  was  going  to  set  It  out,  and  that 
be  (Jullns  Scbultz)  said,  "All  right."  And 
there  was  also  evidence  tendljig  to  show  that 
Julius  had  general  authority  to  act  for  his 
father  In  all  matters  concerning  the  conduct 
of  the  farm.  The  record  also  shows  that  the 
father  and  his  two  sons  were  discussing  the 
advisability  of  burning  the  hay  In  the  pres- 
ence of  Lelbeseit  the  day  before  the  fire  was 
set  out,  and  that  the  father  said  he  would 
rather  let  't  be,  as  the  wind  was  too  high; 
and  that  on  the  day  when  the  fire  was  set  out, 
as  Jullns  and  Henry,  the  sons,  and  Josepb, 
the  servant,  were  going  to  the  field,  Julius 
and  Henry  said  they  intended  to  bum  the 
hay  that  day,  as  the  wind  was  not  so  strong 
as  the  day  before;  and  that,  as  they  came 
to  the  meadow,  Jnllna  directed  the  servant, 
Leibezelt,  to  set  fire  to  the  hay  on  the  north 
side,  as  the  wind  was  blowing  from  the 
<<outh.  Manifestly  there  was  sufficient  evi- 
dence to  Justify  the  court  in  submitting  the 
propositions  of  fact  involved  In  the  case  to 
the  Jury. 

3.  Appellant  insists  that  the  case  was  tried 
and  submitted  to  the  jury  upon  an  issue  not 
made  in  the  pleadings  or  supported  by  the 
evidence.  1.  e.  that  the  loss  was  the  result 
of  the  act  of  a  servant  within  the  scope  of 
bis  employment.  The  petition  alleges  that 
defendants,  their  servants  and  agents,  set 
out  the  Ore.  Surely  this  raised  an  Issue  as  to 
wbetber  the  person  who  set  out  the  fire  was 
an  agent  of  the  defendants,  and  also  as  to 
whether  the  act  was  within  the  scope  of  his 
employment  We  have  demonstrated,  as  we 
think,  that  there  was  evidence  from  which 
the  jnry  may  have  found  that  the  setting  out 
of  the  fire  was  within  the  scope  of  the  serv- 
ant's emi^oyment  He,  with  the  two  sons 
of  the  sailor  Scbultz,  was  directed  "to  go  to 
the  meadow,  to  fix  it  up  so  it  could  be  mow- 
ed; to  level  It  off,  dear  it  up,  cut  down  the 
aot  hills,  and  get  It  In  shape  for  next  year." 


The  evidence  also  shows  that  the  hay  wblcb 
remained  upon  the  ground  was  an  obstruction 
which  would  Interfere  to  some  extent  with 
the  use  of  the  mower  during  the  next  season, 
and,  if  left,  that  It  would  kill  the  grass  which 
It  covered.  It  also  appeared  that  the  remov- 
al or  destruction  of  part  of  the  bay  was 
necessary  in  order  to  level  anthills  which  it 
covered.  Surely  the  setting  out  of  the  fire 
was  withiu  the  scope  of  the  servant's  employ- 
ment, or  at  least  the  jury  was  authorized  to 
80  find.  It  does  not  follow  that  because  the 
master  gave  no  express  directions  to  set  out 
the  fire,  and  did  not  know  of  It  until  after 
It  had  been  done,  he  Is  to  be  exonerated.  If 
the  servant  was  acting  In  the  course  of  his 
employment  In  clearing  up  and  leveling  off 
the  meadow,  and  while  so  doing  committed 
the  wrong  complained  of,  the  master  Is  liable, 
although  the  servant  may  have  disobeyed  the 
master's  Instructions  with  reference  to  set- 
ting out  fire.  It  is  sufficient  to  make  the 
master  responsible  If  the  wrongful  act  of 
the  servant  was  committed  In  the  business 
of  the  master,  and  within  the  scope  of  his 
employment,  and  this,  although  the  servant 
in  doing  It  departed  from  the  Instructions 
of  his  master.  Mechem,  Ag.  g  734.  Or  as 
stated  by  Judge  Cooley  In  his  work  on  Torts 
C2d  Ed.)  p.  6S:  "It  is,  in  general,  sufficient 
to  make  the  master  responsible,  that  he  gave 
to  the  servant  an  authority,  or  made  it  his 
duty,  to  act  In  respect  to  the  business  In 
which  be  was  engaged  when  the  wrong  was 
committed,  and  that  the  act  complained  of 
was  done  in  the  course  of  his  employment." 
See,  also,  Johnson  v.  Barber,  10  111.  425; 
Johnson  v.  Railroad  Co.,  58  Iowa,  348,  12  N. 
W.  329;  Moir  v.  Hopkins,  16  lU.  313;  Cos- 
grove  V.  Ogden,  49  N.  Y.  255;  McKinley  v. 
Railroad  Co..  44  Iowa,  318;  Evans  v.  David- 
son (Md.)  36  Am.  Rep.  400. 

4.  Certain  of  the  instructions  are  complain- 
ed of.  We  need  not  set  them  out  It  Is  suffi- 
cient to  say  that  they  state  the  law  correct- 
ly, and  had  evidence  in  their  support  What 
we  have  said  in  the  other  paragraphs  of  this 
opinion  answers  all  the  objections  which  are 
lodged  against  them.  We  discover  no  error 
in  the  record,  and  tbe  judgment  Is  affirmed. 


STATE  V.  WHITE. 
(Supreme  Court  of  Iowa.    May  19, 1896.) 

Ck>NTINDAMCB  —  CHAN'OS  OV    VbMOE  — FOBOBRT — 
IndICTHBNT— EVIDBNCB. 

1.  Though  defendant  had  been  detained  at 
home  by  an  order  quarantining  his  family  from 
I  lie  3d  to  tbe  Slst  of  December, .  it  was  not  er- 
ror to  refuse  to  grant  a  motion  for  a  continuance, 
made  on  January  11th  following,  where  the  cause 
had  been  tried  early  in  the  preceding  November, 
resulting  in  a  disngreement  of  the  jury,  and  it 
did  not  appear  tluit  nuythiug  was  required  that 
could  not  have  been  readily  done  by  defend- 
ant or  ills  counsel,  both  of  whom  were  familiar 
witli  tlie  case  before  it  was  called  for  trial. 

2.  Under  McClain's  Code,  i  5759,  giving 
the  court  discretion  to  decide  motions  for  chanf^! 
of  venue,  it  was  not  error,  in  a  prosecution  for 

Digitized  by  VjOOQlC 


268 


67  NORTBPSVESTERN  REPORTER. 


(Iowa. 


fofKery,  to  refuse  to  erant  defendant's  motion 
on  the  ground  of  prejudice  of  tlie  people,  tliough 
it  was  supported  by  the  uucontroverted  affidavits 
of  himnelf  and  two  other  citizens,  where,  on  a 
former  trial,  the  jury  failed  to  agree,  and  the 
motion  was  made  three  days  before  the  case  was 
for  trial,  and  soon  after  a  motion  for  a  continu- 
ance had  been  overruled. 

3.  MeClain's  Code,  !  5696,  provides  that, 
when  an  instrument  which  is  the  subject  of  an 
indictment  has  been  withheld  by  procurement 
of  defendant,  and  the  fact  of  such  withholding 
is  alleged  in  the  indictment,  the  misdescription 
of  the  instrument  is  immaterial.  Held,  that  an 
indictment  charging  the  forging  of  a  note  sub- 
stantially in  the  wor.ds  and  figures  of  a  note 
therein  set  out,  followed  by  an  allp^ation  that 
«i:iid  note  has  Been  by  (he  procurement  of  de- 
fendant withheld  from  the  grand  jury,  and  that 
they  are  unable  to  more  accurately  describe 
the  same,  is  sufficient 

4.  On  trial  for  forgery,  defendant  testi- 
fied that,  while  he  was  agent  for  a  sewing  ma- 
chine company,  he  agreed  to  deliver  to  a  certain 
person  a  new  sewing  machine  in  exchange  for 
her  old  one  and  her  note  for  $25;  that  he  did 
nut  then  have  d  suitable  blank  upon  which  to 
make  said  note;  and  that  said  person  then  au- 
thorized him  to  make  out  said  note  when  he 
procured  such  blank.  Defendant's  wife  testi- 
fied fully  to  such  agreement,  and  her  testimony 
was  partially  cor'-jborated  by  two  other  appar- 
ently disinterested  witnesses.  Said  person  de- 
nied said  agreement,  and,  though  she  never  re- 
ceived said  machine,  It  appeared  that,  soon  aft- 
er the  alleged  agreement,  she  went  to  a  dis- 
tant part  of  the  county,  and  there  was  evidence 
that  defendant  procured  a  new  machine  from 
the  company  to  deliver  to  said  person  after 
she  had  gone  away.  Held,  that  a  conviction  of 
forging  said  note  was  against  the  clear  weight 
of  the  evidence. 

6.  A  conviction  against  the  clear  weight 
of  evidence  will  be  set  aside. 

Appeal  from  district  court.  Warren  county; 
J.  H.  Henderson,  Judge. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  forgery,  and  adjudged 
to  be  Imprisoned  In  the  penitentiary  for  one 
year.  From  this  Judgment  he  appeals.  Re- 
versed. 

H.  McNeil,  for  appellant  Milton  Remley, 
Atty.  Gen.,  and  O.  C.  Brown,  for  the  State. 

GIVEN,  J.  1.  January  11,  1895.  appel- 
lant's motion  for  a  continuance  was  over- 
ruled, and  this  he  assigns  as  error.  There 
was  no  error  In  overruling  this  motion,  as 
there  was  not  a  sufficient  showing  of  dili- 
gence. True,  appellant  had  been  detained 
at  his  home  by  an  order  quarantining  his 
family  from  December  3  to  31,  1894;  but  he 
had  ample  opportunity  to  prepare  for  this 
trial.  The  case  had  been  tried  early  in  the 
preceding  November,  when  appellant's  pres- 
ent counsel  aided  in  the  defense.  It  does 
not  appear  that  any  new  phases  bad  arisen 
to  render  preparation  for  trial  difficult,  nor 
that  anything  was  required  that  could  not 
have  been  readily  done  by  appellant  or  his 
eounsel,  both  of  wbom  were  familiar  with 
the  case  before  it  was  called  for  trial. 

2.  Appellant's  petition,  filed  January  14, 
1895,  for  a  change  of  venue  on  the  ground 
of  prejudice  of  the  people,  supported  by  his 
own  and  the  affidavits  of  two  other  citizens, 
was  denied,  and  of  this  be  complains.     The 


petition  alleges  that  "defendant  cannot  re- 
ceive a  fair  and  Impartial  trial  in  Warreo 
county,  Iowa,  owing  to  the  excitement,  and 
owing  to  the  prejudice  against  him  in  War- 
ren county,"  and  this  the  affiants  state  to  be 
true  as  they  verily  believe.  No  affldavits 
were  filed  In  resistance,  and  appellant  con- 
tends that  the  court  was  bound,  under  this 
showing,  to  grant  the  change.  Section  5758, 
MeClain's  Code,  gives  the  court  a  discretion, 
and  requires  it  to  decide  "according  to  the 
very  right  of  the  matter."  The  record  show* 
that  the  crime  charged  was  forging  a  prom- 
issory note  for  $25;  that  on  the  trial  had  in 
November,  1894,  the  Jury  faUed  to  agree; 
that  this  motion  was  made  soon  after  appel- 
lant's motion  for  a  continuance  had  been 
overmled,  and  not  until  three  days  before 
the  case  was  for  trial.  With  this  record  be- 
fore it,  we  cannot  say  the  court  abused  its 
discretion  In  refusing  a  change  of  venue. 

3.  Api)ellant  urges  in  argument  that  the  in- 
dictment Is  defective,  in  that  it  "does  not  set 
out  a  copy  of  the  alleged  forged  instrument, 
or  show  any  reason  why  it  is  not  done." 
The  indictment  charges  the  forging  of  "a 
certain  written  ^Instrument,  commonly  called 
a  promissoty  note,  substantially  in  the  words 
and  figures  following,  to  wit."  Then  follows 
an  instrument  in  the  form  of  a  promissory 
note  for  the  payment  of  money  and  the  fol- 
lowing: "And  the  grand  Jury  aforesaid  do 
allege  that  the  said  taiae,  fraudulent,  and 
forged  note  has  been,  by  the  act  or  procure- 
ment of  said  defendant,  withheld  from  the 
said  grand  Juty,  and  that  they  are  unable  to 
more  accurately  or  more  particularly  describe 
the  same."  It  is  provided  in  section  5G96, 
MeClain's  Code,  as  follows:  "When  an  in- 
strument which  is  the  subject  of  an  indict- 
ment, has  been  destroyed  or  withheld  by  the 
act  or  procurement  of  the  defendant,  and  the 
fact  of  such  destruction  or  withholding  is  al- 
leged In  the  Indictment  and  established  on 
the  trial,  the  misdescription  of  the  instrument 
is  Immaterial."  We  have  the  required  al- 
legation In  the  Indictment,  and  on  the  tr<al 
it  was  proven  beyond  question  that  the  de- 
fendant withheld  the  instrument  alleged  to 
have  been  forged.  The  indictment  is  not  de- 
fective in  the  respect  claimed. 

4.  Appellant's  next  contention  is  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict, and,  therefore,  the  court  erred  in  over- 
ruling that  ground  of  his  motion  for  a  new 
trial.  The  following  facts  are  undisputed  oi 
fairly  shown  by  the  evidence:  Appellant 
was  local  agent  for  the  Singer  Manufactur- 
ing Company,  at  Indlanoln,  Iowa,  for  the 
sale  of  sewing  machines.  A  short  time  prior 
to  November  8,  1883,  he  sold  a  secondhand 
sewing  machine  to  one  Alice  Reynolds,  then 
unmarried,  and  residing  a  short  distance  east 
of  Indianola.  For  this  machine  Alice  Reyn- 
olds paid  a  small  sum  in  cash  and  gave  her 
promissory  note  for  $25,  and  received  the 
machine.  The  note  alleged  to  be  forged 
bears  date  Norember  8,  1893,  and  Is  for  $25. 
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payable  on  or  before  the  Ist  day  of  May, 
li^iH,  to  the  order  of  the  Singer  Manufactur- 
ing Company,  and  signed,  "Alice  Reynds." 
The  claim  of  the  state  is  that  appellant, 
without  authority  so  to  do,  signed  the  name 
'*AUce  Reynols"  to  this  note,  and  forwarded 
It  to  said  company  as  a  genuine  note.  There 
can  be  no  doubt,  under  the  evidence,  but  that 
the  defendant  did  sign  the  name  "Alice 
Reynols"  to  said  note,  and  returned  it  to 
said  company  as  a  genuine  note;  but  the 
question  remains  whether  he  did  so  without 
aatborlty.  Appellant  claims  that,  on  No- 
Tember  8,  1883,  it  was  agreed  between  him 
and  Alice  Reynolds  that  he  should  dellrer  to 
her.  at  her  home  east  of  Indlanola,  a  new 
machine,  which  she  then  selected,  for  the 
old  machine  and  her  promissory  note  to  said 
company  for  $25,  he  to  receive  the  old  ma- 
chine when  he  delivered  the  new  one;  that 
he  did  not  then  have,  at  his  place  of  busi- 
ness, where  they  were,  a  suitable  blank  upon 
which  to  make  said  note;  and  that  Alice 
Reynolds  then  and  there  authorized  him  to 
make  out  the  note  to  said  company  for  $25 
when  he  got  a  blank,  to  sign  her  name  there- 
to^ and  to  send  it  to  the  company.  The  state 
denies  tliat  any  such  agreement  was  ever 
made,  or  tliat  any  such  authority  was  ever 
KiTcn.  Mrs.  L.  M.  White,  wife  of  the  de- 
fendant, who  assisted  him  in  his  business, 
testifles  fully  and  explicitly  to  Just  such  an 
apeement  as  is  claimed  by  the  defendant 
As  to  signing  the  note,  she  testifies  as  fol- 
lows: "He  said  he  had  no  blank  with  him  at 
that  time  in  the  office,  but  he  said  he  would 
go  to  the  bouse  and  get  some.  She  said  she 
was  In  a  hurry,— did  not  have  time  to  wait; 
and  she  said  to  him  to  fix  out  a  note,  sign 
tier  name  to  It,  and  send  it  to  the  company, 
and  it  would  be  all  right"  Mrs.  White  is 
corroborated  to  some  extent  by  W.  P.  Bish- 
op, who  testifies  that  he  saw  Alice  Reynolds 
at  defendant's  place  of  business  some  time 
between  the  1st  and  10th  of  November,  1893; 
that  she  and  defendant  talked  about  trading 
an  old  for  a  new  machine,  and  giving  a  note 
(or  the  difference;  and  that  something  was 
(aid  about  the  blanks  being  at  the  bouse. 
George  Bradberry  testifies  to  being  there 
next  day  after  the  NoTeml>er  election  in 
1S83;  that  Alice  Reynolds,  Mr.  and  Un. 
White,  and  John  Miller  were  there;  that  W. 
P.  Bishop  was  In  town,  bat  not  at  White's 
office  when  be  was,  but  might  have  been 
just  before.  He  testlflee  that  Mr.  White  and 
Alice  Reynolds  were  talking  about  trading 
machines,  and  that  a  lady  wliom  be  thinlcs 
was  AUce  Reynolds  told  White  "to  fix  up 
the  note  and  papers,  and  send  them  in  to  the 
company,  and  to  bring  this  machine  oat" 
Alice  Reynolds,  in  her  testimony,  positively 
denies  tliat  there  was  ever  any  agreement 
between  her  and  the  defendant  for  an  ez- 
ehange  of  machines,  or  that  she  ever  author- 
faed  Um  to  sign  her  name  to  said  note.  Alice 
Beynolds  was  married  in  January,  1894,  and 
U  therefore  qioken  o<  in  ttie  records  as  Mrs. 


Oarner.  She  admits  that,  after  her  mar- 
riage, she  had  a  convei'sation  with  the  de- 
fendant about  excliRnging  machines,  but  de- 
nies that  any  agreement  was  reached.  There 
is  no  dispute  but  that  she  was  at  defendant's 
place  early  In  November,  1893,  and  complain- 
ed of  the  old  machine,  and  looked  at  and 
priced  new  machines.  It  is  true  the  defend- 
ant never  delivered  the  new  machine,  nor  got 
the  old  one;  but  that  is  explained  by  the  fact 
that  Mrs.  Gamer  left  the  place  where  she 
was  living,  near  Indlanola,  soon  after  Novem- 
ber 8th,  and  went  to  a  distant  part  of  the 
county  to  stay,  and  did  not  return  to  the 
vicinity  of  Indlanola  tmtU  about  March,  1894. 
The  defendant  introduced  evidence  tending 
to  show  that  he  had  taken  out  a  new  ma- 
chine to  deliver  to  Mrs.  Gamer  after  she 
had  gone  away.  A  number  of  other  cir- 
cumstances appear  corroborative  of  the  tes- 
timony of  Mrs.  White.  The  testimony  of 
Mrs.  Gamer,  n£e  Reynolds,  as  to  the  ex- 
change of  machines,  and  the  authority  to  ap- 
pellant to  sign  her  name  to  the  note,  is  In 
confiict  vrith  that  of  Mrs.  White,  Mr.  Bishop, 
and  Mr.  Bradberry.  It  is  trae  that  Mrs. 
White  is  deeply  interested  in  the  result  of 
this  prosecution,  and  also  true  that  Mrs.  Gar- 
ner, nSe  Reynolds,  is  also  Interested,— In  a 
less  degree,  tt  may  be,  yet  she  evinces  con- 
siderable feeling  in  her  testimony.  Bishop 
and  Bradberry,  so  fhr  as  appears,  are  disin- 
terested, and  the  veracity  of  neither  Is  called 
in  question.  Though  not  present  at  the 
sa'Xie  time,  each  testifies  to  substantially  the 
same  kind  of  conversation  between  appellant 
and  Mrs.  Garner,  and  in  substance  as  stated 
by  Mrs.  White.  It  is  not  unusual  that  In 
the  coittse  of  their  bargaining,  this  conversa- 
tion should  luive  been  repeated.  In  State  v. 
Wise,  83  Iowa,  589,  SO  N.  W.  58,  this  court 
said:  "The  rule  in  such  cases  is  different 
from  that  applied  In  civil  cases.  This  court 
though  proceeding  carefully  and  cautiously, 
will  interfere  in  criminal  cases  more  readily 
than  in  civil.  We  will  not  In  a  criminal 
case,  Bupi>ort  a  vo-dict  tf  it  be  against  the 
dear  weight  of  the  evidence,"— citing  cases. 
Tills  announcement  of  the  rule  was  adhered 
to  in  State  v.  PiUUngton  aowa)  60  N.  W.  502. 
If  Mrs.  Gamer,  n6e  Reynolds,  did  authorize 
appelant  to  sign  her  name  to  the  note  al- 
leged to  iiave  been  forged,  then  he  is  not 
guilty  of  forgery  in  so  doing.  It  seems  to  us 
quite  dear  that  the  weight  of  the  evidence 
is  in  favor  of  the  condusion  that  appellant 
was  authorised  by  Mrs.  Gamer  to  sign  her 
name  to  said  note,  and,  therefore,  that  the 
verdict  is  against  the  dear  weight  of  the 
evidence. 

5.  The  correctness  of  the  dghth  and  nintli 
paragraphs   of   the   charge  of   the   court    Is 
questioned.    We  have  examined  them  In  the 
light  of  the  argument,  and  discover  no  error 
in  them.     It  will  serve  no  good  purpose   to 
extend  this  opinion  by  a  discussion  of  the  ol>- 
Jections  made  to  these  instructions.     Other 
questionB  are  discussed  that  will  not  arise 
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on  a  retrial,  and  therefore  do  not  require  for- 
tber  notice.  For  ttie  error  pointed  out  in 
the  fourth  paragraph,  the  judgment  of  the 
district  court  is  reyersed. 


BBEMAN  et  al.  t.  HEXTBR. 

(Supreme  Court  of  Iowa.     May  20,  1896.) 

iNjuKOTioN — Violation  op  Coxtuaot — Penalty 

—  Fleadiso. 

1.  Where  a  petition  to  enjoin  defendant 
from  engaging  in  trade  in  Tiolation  of  a  con- 
tract with  plaintiff  sets  out  the  contract,  and 
avers  thai  the  stipulated  amount  agreed  to 
be  forfeited  by  defendant  for  a  violation  of  the 
contract  was  intended  by  the  parties  as  a  pen- 
alty, and  that  defendant  is  insolvent,  defend- 
ant's motion  to  dismiss  the  temporary  injunc- 
tion because  the  contract  set  out  in  the  pe- 
tition provides  a  fixed  sum  as  stipulated  dam- 
ages recoverable  only  at  law,  admits  all  facta 
well  pleaded  by  the  petition,  and  cannot' be  sus- 
tained. 

2.  Defendant  must  answer,  so  that  proper 
matters,  extraneous  to  the  written  contract, 
may  he  presented,  and  the  intent  of  the  parties 
tie  determined  from  all  the  circumstances. 

Appeal  from  district  court,  AUamaiiee  coun- 
ty;  W;  A.  Hoyt,  Judge. 

Action  to  enjoin  the  defendant  from  en- 
gaging In  trade  in  Tiolation  of  his  contract 
A  temporary  Injimction  issued,  wliicb,  on 
motion,  was  dissolved,  and  from  the  order 
the  plaintiff  firm  appealed.    Reversed. 

Stilwell  &  Stewart,  for  appeUants.  Day- 
ton &  Dayton,  for  appellee. 

GRANGER,  J.  The  plaintiff  firm  purchased 
from  defendant  his  stock  of  merchandise 
in  Waukon,  and  the  petition,  after  reciting 
the  facts  as  to  the  purchase,  shows  that  the 
defendant  agreed  not  to  again  engage  in  the 
same  business  in  Waukon;  that  he  has  vio- 
lated his  agreement  by  again  engaging  in 
such  business;  tbat  he  is  insolvent,  and  be- 
came so  soon  after  selling  his  stock  to  plain- 
tiff, by  putting  bis  property  out  of  his  pos- 
session and  control  to  defraud  plalntlfl  In 
case  it  should  attempt  to  collect  damage  for 
bis  breach  of  the  contract  of  sale;  that  the 
contract  provided  a  penalty  of  |1,000  in  case 
of  a  breach  of  it  The  petition  further  shows 
that  the  damage  specified  in  the  contract  was 
not  intended  by  either  party  as  a  sum  tbat 
might  be  paid,  and  excuse  defendant  from 
violating  his  contract  not  to  engage  in  busi- 
ness, but  was  understood  by  both  parties  to 
be  a  specified  penalty  that  plaintiff  might  re- 
cover in  case  defendant  did  violate  his  con- 
tract, and  that  it  was  the  understanding  of 
both  parties  that  defendant  should  never  en- 
gage again  in  such  business  in  Waukon.  No 
issue  was  taken  on  the  averments  of  the  peti- 
tion, and  a  motim  was  filed  to  dissolve  the 
temporary  writ  for  the  reason  that  the  con- 
tract set  forth  in  the  petition  provides  a 
fixed  sum  as  stipulated  damages  to  be  re- 
covered in  an  action  at  law;  that  being  its 
only  remedy.  To  support  the  ruling  of  the 
court  appellee  relies  on  the  case  of  Stafford 


V.  Shortreed,   62  Iowa,  B24,  17  K.  W.   756. 
The  cases,  in  material  respects,  are  differ- 
ent  The  construction  of  the  contract  in  Staf- 
ford V.  Shortreed  was  based  on  the  language 
of  the  contract  and  fbe  fact  of  the  Insolvency 
of  Shortreed.    As  to  the  insolvency  it  is  said 
in  the  opinion  tliat  the  plaintiff  is  presumed 
to  have  made  the  contract  with  full  knowl- 
edge of  that  fact  and  that  If  he  bad  doubts 
he  should  have  taken  security.    In  this  case 
It  is  different    When  this  contract  was  made 
defendant  was  solvent,  and,  with  purpose  to 
defraud,  he  has  so  placed  his  property  ttiat 
payment  of  tlie  damage  cannot  be  enforced 
against  him;  and,  if  a  remedy  by  Injunction 
is  not  available,  he  Is  permitted,  by  Ids  own 
wrong,  to  violate  his  contract  with  impunity. 
Plaintiff  cannot  be  presumed  to  have  antic- 
ipated such  a  slate  of  aflUrs  so  as  to  have 
guarded  against  it  at  the  making  of  the  con- 
tract   In  another  respect  the  cases  are  dif- 
ferent   The  holding  in  that  case  was  tiaaed 
alone  on  the  terms  of  the  contract  and  the 
simple  fbct  of  Insolvency.    In  this  case  the 
intent  of  the  parties  in  making  the  contract 
is  pleaded,  and  it  appears  that  the  sum  fixed 
was  not  intended  as  liquidated  damages,  but 
as  a  penalty,  the  payment  of  which  should 
not  release  defendant  from  his  obligation  not 
to  again  engage  in  the  business.    In  De  Graff, 
Vriellng  &  Ck>.  v.  Wlckham,  89  Iowa,  720,  52 
N.  W.  003,  and  57  N.  W.  420,  the  question  of 
oonstming  such  contracts  has  received  quite 
careful    attentl(m,    and    it    Is    there    said: 
"Whether  the  sum  mentioned  in  the  contract 
Is  to  be  construed  as  a  penalty  or  as  liquidat- 
ed damages  is  a  question  of  construction,  'on 
which  courts  may  be  aided  by  circumstances 
extraneous  to  the  writing.    The  subject-mat- 
ter of  the  contract  the  intention  of  the  par- 
ties, and  other  facts  and  circumstances  may 
be  considered."    The  same  language  Is  used 
in  F<^ey  v.  McKeegan,  4  Iowa,  1,  and  the 
rule,  so  far  as  we  are  Informed,  is  not  ques- 
tioned.    Courts,  In  their  conclusions  under 
the  rule,  have  differed.     If  extraneous  mat- 
ters are  to  be  considered  in  determining  the 
question,  it  is,  of  course,  proper  to  make  the 
averments  of  facts  to  be  shown.    The  plead- 
ings in  this  case  are  framed  to  invoke  the 
rule,  and  if  it  should  be  shown  by  extraneous 
facts,  proper  to  be  considered,  that  the  In- 
tention was,  as  averred,  that  intention  would 
be  conclusive,  for  it  is  the  intention  in  all 
cases  that  is  to  govern.    The  courts  will  not 
even  permit  the  language  of  a  contract  to  ob- 
tain wherein  the  term  "penalty"  or  "liquidat- 
ed damage"  is  used,  if,  upon  a  considera- 
tion of  all  the  facts  and  circumstances,  a  dif- 
ferent intent  is  shown.    De  Graff,  Vriellng  & 
Co.  T.  Wlckham,  and  Foley  v.  McKeegan,  su- 
pra;  Wolf  V.  Railway  Co.,  64  Iowa,  8S0,  20 
N.  W.  481.     See,  also,  0  Am.  &  Bug.  Bnc. 
Law,  p.  24,  and  many  cases  there  cited.    It 
is  there  said  that  "the  use  of  the  words  "pen- 
alty' and  'liquidated  damages'  are  not  con- 
clusive, although  the  word  'penalty'  prima 
facie  excludes  the  notion  of  stlpalated  dam- 
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SKe*-"  Some  autboiities  also  apply  the  prima 
fade  rule  to  the  use  of  the  term  "liquidated 
damages."  It  would  seem  that  the  rule  would 
be  aa  applicable  to  one  term  as  the  other. 
Tbe  Injunction  Is  the  only  relief  8i)ecificaUy 
asked  In  the  case,  which  was  temporarily 
fnvnted.  Inasmt'Cb  as  the  motion  went  to 
tbe  entire  cause  of  action  by  asldng  that  the 
vnrit  be  dissolved  on  the  face  of  plaintiff's 
sbowing,  the  motion  operated,  for  its  pur- 
I>08e,  as  an  admlsslcm  of  all  facts  well  pRad- 
od;  and  aa  the  Intention  of  the  parties  was 
pleaded,  to  the  effect  that  the  damages  were 
ftipolated  as  a  penalty,  we  thinlc  the  de- 
fendant should  have  been  held  to  answer,  so 
tbat  proper  matters,  extraneous  to  tbe  writ- 
ing, could  be  presented,  and  tbe  Intent  of  the 
parties  from  all  the  circumstances  be  known. 
Tbe  petition  is  broad  in  its  averments  of 
fact,  and,  as  admitted  by  the  motion,  was  a 
ooncluslve  showing  tbat  the  stipulated 
amonnt  was  Intended  as  a  i>enalty.  It  should 
t>c  understood  that  we  do  not  determine  tbe 
■luestlon  on  the  face  of  tbe  contract  alone, 
for  no  such  question  Is  presented.  We  sim- 
ply say  tbat  on  the  face  of  the  petition,  which 
includes  the  contract,  the  motion  should  not 
have  been  sustained.  There  is  another 
KTOund  of  tbe  motion  as  shown  In  tbe  record, 
but  It  Is  not  urged  In  this  court  by  appellee, 
and  we  regard  It  as  abandoned.  The  order 
dissolving  the  injunction  Is  reversed. 


STRITBSKT  et   aL    v.    CITY   OP   CEDAR 

RAPIDS. 

(Snpteme  Ooort  of  Iowa.     May  20,  1896.) 

Strbbt-Railwat  Companibs— Chasob  or  Btbkbt 

ObADB— DAMA0E8. 

Where  a  city  has  by  ordinance  estab- 
lished a  new  grade  for  a  street,  but  has  done 
notbing  towards  raising  the  street  Hurface  to 
conform  to  it,  a  street-railway  company,  which 
is  granted  the  right  to  construct  a  track  through 
the  street,  is  liable  to  abutting  property  owners 
tot  damages  resulting  from  laying  the  track 
at  the  later  grade,  in  the  absence  of  an  ex- 
press  provision  authorizing  the  act. 

Appeal  from  district  court,  Linn  county; 
J.  H.  Preston,  Judge. 

Plaintiffs,  the  owners  of  lots  4  and  5,  in 
block  No.  13,  of  Carpenter's  Second  addition 
to  tbe  city  of  Cedar  Rapids,  bring  this  action 
to  recover  damages  to  their  said  property  by 
reason  of  a  claimed  change  in  tbe  grade  of 
the  street  in  front  thereof.  It  appears  that 
in  1875  tbe  city  passed  an  ordinance  duly 
establishing  a  grade  on  the  street  upon 
which  said  lota  abut;  tbat  tbe  improvements 
upon  said  lots  were  made  to  conform  to  said 
grade,  which  was  practically  the  same  as  the 
then  BOiface  of  tbe  street  In  September, 
1886,  tbe  dty  duly  passed  another  ordinance 
establishing  a  new  and  different  grade, 
wbicb  provided  for  the  raising  of  the  grade 
in  front  of  said  lots  about  three  feet  higher 
tban  tbat  heretofore  established.  Tbe  city 
never  took  any  steps  to  assess  or  ascertain 
tbe  damages  to  plaintiffs'  property  by  rea- 


son of  such  change  of  grade,  and  never  in 
fact  changed,  or  authorized  any  one  to 
change,  tbe  grade  of  said  street  In  front  of 
plaintiffs'  said  lots,  unless  the  authority  given 
tbe  street-railway  company  should  be  held  to 
have  that  effect  In  October,  1891,  the  Cedar 
Rapids  &  Marlon  City  Railway  Company 
was  granted  the  right  to  "enter  upon  and 
construct,  maintain  and  operate  a  single  or 
double  track  railway,  with  the  necessary 
turnouts  and  switches,  upon"  tbe  street  In 
front  of  plaintiffs'  lots  and  other  streets. 
Said  ordinance  also  provided:  "The  com- 
pany. Its  successors  or  assigns,  shall,  at  its 
own  cost  and  expense,  keep  in  good  repair 
tbat  portion  of  the  paving  of  such  streets  and 
highways  as  is  now  paved,  which  Is  included 
between  tbe  rails  over  which  the  cars  pass, 
and  one  foot  outside  of  the  same  on  either 
side,  but  not  between  tbe  two  Inside  rails 
where  a  double  track  Is  used,  except  for  the 
distance  of  one  foot  on  either  side  as  afore- 
said, and  shall  immediately,  at  its  own  cost 
and  expense,  pave  the  portion  of  tbe  streets 
Included  between  tbe  rails  of  each  track,  and 
one  foot  outside  of  the  same  on  either  side, 
on  all  streets  and  avenues  which  may  at  any 
time  be  paved  or  ordered  to  be  paved  by 
said  city  council,  and  the  manner  of  laying 
such  paving  and  tbe  materials  used  shall  be 
ia  accordance  with  the  specifications  fur- 
nished by  the  city  engineer  of  said  city." 
"During  tbe  construction  and  operation  of 
said  railway  said  company,  its  successors  or 
assigns,  shall  not  unnecessarily  impede  the 
public  travel  on  any  of  tbe  streets  or  high- 
ways aforesaid,  and  shall  leave  all  streets 
and  highways  and  bridges  upon  which  It 
may  enter  for  the  purpose  herein  authorized. 
In  as  good  condition  as  they  were  at  the 
date  of  said  entry."  "Sec.  6.  The  said  com- 
pany. Its  successora  or  assigns  shall  hold  the 
city  harmless  of  any  and  from  any  and  all 
causes  of  action,  liabilities  and  damages, 
caused  or  accruing  through  or  by  reason  of 
the  construction  and  operation  of  said  rail- 
way." By  section  7  of  the  ordinance  it  is 
provided  tbat  tbe  rights  and  trandiiBes. 
granted  are  subject  to  tbe  right  of  the  city 
"to  change  and  alter  the  grade  of  any  street 
and  to  make  all  other  necessary  and  expedi- 
ent street  improvements,  •  •  •  and  upon 
tbe  change  or  alteration  of  any  grade  tbe 
said  company,  its  successora  or  assigns,  shall 
at  its  own  cost  and  expense,  properly  raise 
or  lower  its  tracks  so  as  to  conform  to  such 
grade  as  changed."  It  is  averred  that  said 
railway  company  entered  upon  the  street 
upon  which  plaintiffs'  property  abuts,  "and 
in  a  careless  and  negligent  manner  filled  in 
and  created  a  permanent  embankment  along 
the  center  of  said  street  about  ten  or  twelve 
feet  wide  and  to  the  belgbt  of  about  three 
feet  atx>ve"  the  1875  grade,  and  constructed 
Its  railway  thereon,  ruining  said  street  as  a 
thoroughfare  and  as  a  means  of  ingress  and 
egress  to  and  from  plaintiffs'  premises,  and 
creating  a  dam  for  surface  water,  throwing 
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the  same  upon  plalntlSa'  premises,  seriously 
impeding  travel;  by  reason  of  wlilch  acts  It 
Is  claimed  plaintiffs'  premises  bare  been 
damaged  in  actual  and  rental  value,  and  by 
reason  of  which  plain  tifCs  have  been  compelled 
to  raise  their  buildings  and  to  All  in  their  said 
lots  at  great  expense.  The  city  answered, 
admitting  its  corporate  capacity,  the  pas- 
sage of  the  ordinance  referred  to,  the  con- 
struction of  the  road  under  the  ordinance, 
that  no  steps  were  taken  to  assess  or  pay 
plaintiffs  any  damages,  and  denies  all  other 
allegations  of  the  petition.  A  trial  was  had 
to  a  Jury,  and  on  motion  of  the  defendant 
a  verdict  was  returned  for  it,  on  which  Judg- 
ment was  entered.  Plaintiffs  appeal.  Af- 
firmed. 

Rickel  &  Crocker,  for  appellants.  Warren 
Harman,  for  api>ellee. 

KINNE,  J.  1.  This  case  was  determined 
In  the  court  below  upon  the  theory  that  the 
city  was  not  liable  for  the  acts  of  the  street- 
railway  company  which  are  complained  of. 
While  several  questions  are  argued,  the  real 
question  Is  as  to  the  liability  of  the  city. 
If  we  shall  reach  the  conclusion  that  It  Is 
not  liable,  It  will  not  be  necessary  to  con- 
sider the  other  questions  discussed  by  coun- 
seL  It  is  to  be  remembered  that  the  city 
never  in  fact  changed  the  surface  of  the 
street  in  front  of  plaintiffs'  premises  so  as 
to  make  it  conform  to  the  ordinance  of  1886; 
Indeed,  it  never  took  any  steps  to  enforce  the 
provisions  of  that  ordinance.  As  the  city 
had  made  no  attempt  to  cliange  the  physical 
surface  of  the  street,  and  make  it  conform 
to  the  grade  established  in  1886,  the  piainUff 
is  in  no  situation  to  complain  unless  the 
acta  of  the  railway  company  are  to  be  treat- 
ed as  the  acts  of  the  city.  Preston  v.  City 
of  Cedar  Rapids  (Iowa)  63  N.  W.  680.  The 
real  question  is,  does  the  ordinance  granting 
the  right  to  the  street-railway  company  to 
enter  upon  streets  and  lay  its  tracks  require 
the  company  to  lay  Its  track  in  conformity 
to  the  1886  grade?  We  discover  nothing  in 
the  ordinance  making  any  such  requirement. 
Ottunael  for  appellants  admit  that  the  ordi- 
nance does  not  in  terms  so  require.  They 
Insist,  however,  that  such  Is  Its  fair  Import 
The  claim  is  grounded  upon  the  fact  that  in 
the  ordinance  the  city  reserved  the  right  to 
change  or  alter  the  grade  of  streets,  and  the 
-company  was  required  to  promptly  conform 
to  such  changes  as  made.  Now,  while  it  is 
true  that  the  grade  of  188G  superseded  that 
ot  1875,  Still,  as  we  have  said,  so  long  aa  the 
-city  took  no  steps  to  conform  the  then  sur- 
face of  the  street  to  the  1886  grade,  there 
was  no  damage  for  which  plaintiff  could  re- 
cover. Had  the  ordinance  granting  the  right 
to  the  street-railway  company  in  terms  re- 
quired it  to  construct  its  road  in  conformity 
to  the  established  grade,  the  case  would  be 
ruled  by  Preston's  Case;  but  it  did  not  do 
-so.    The  railway  comi>any  could  not.  In  the 


absence  of  express  authority  from  the  city, 
determine  for  it  when  the  surface  of  the 
street,  as  it  then  existed,  should  be  made  to 
conform  to  the  new  grade.  The  dty  had  not 
vested  any  such  power  in  the  street-railway 
company,  and  until  it  did  so  it  could  not  be 
liable  to  a  lot  owner  for  an  unauthorized  act 
of  the  railway  company  which  caused  dam- 
ages to  him.  Preston's  Case  is  much  relied 
upon  by  appellant  In  that  case  plaintiff 
petlfloned  the  city  to  make  certain  improve- 
ments in  front  of  bis  property,  and  It  was 
held  be  must  have  contemplated  that  they 
would  be  made  on  the  then  established 
grade.  In  this  case  the  city  authorizes  the 
railway  company  to  occupy  certain  streets, 
and  to  lay  its  tracks  thereon.  Now,  in  the 
absence  of  express  provision  authorizing  it 
can  it  be  said  that  the  city  thereby  impliedly 
authorized  the  company  to  do  that  which 
the  city  had  not  as  yet  Itself  deteimined  to 
do?  The  case  In  its  facts  is  quite  different 
from  the  one  relied  upon.  The  dty  did  not 
either  expressly  or  impliedly,  undertake  to 
make  the  street-railway  company  its  agent 
to  raise  the  g^rade  of  the  street  in  firont  of 
plaintHTs  premises  to  conform  to  the  ordi- 
nance of  1886.  If  the  company  did  so,  it 
acted  at  its  own  instance,  and  Is  liable  for 
any  wrongful  act  which  has  produced  dam- 
age. The  caae  of  McKillop  v.  Railway  Co. 
(Minn.)  56  N.  W.  738.  Is  in  support  of  our 
holding.    Affirmed. 


STATE  V.  McENTURFF  et  aL 
(Supreme  Court  of  Iowa.  May  21, 1896.) 
Criminal  Law  —  Appbai.  —  Proobdcsdo  ok  Aw- 
pirmaxcb. 
Code,  H  4541-4545,  provide  that  on  an 
appeal  in  a  criminal  case,  on  judgment  of  af- 
firmance against  defendant  the  original  judg- 
ment shall  be  carried  into  effect  as  the  anpreme 
court  shall  direct;  that  a  certified  copy  of  its 
judgment  must  be  remitted  to  the  clerk  of  the 
district  court  in  which  the  judgment  appealed 
from  was  rendered,  with  proper  instructions, 
and  a  copy  of  the  opinion;  that  after  the  cer- 
tified copy  of  the  jaagment  and  the  Instructions 
have  been  remitted,  all  proceedings  to  carry 
the  Judgment  into  effect  must  be  had  in  the 
court  to  which  it  is  remitted.  BeUL,  that  a 
simple  procedendo,  stating  that  the  judgment 
of  the  district  court  in  a  criminal  action  had 
been  affirmed,  and  directing  the  court  to  pro- 
ceed in  execution  of  the  judgment  the  same  aa 
if  no  appeal  had  been  taken,  was  insntficient 
to  give  the  district  court  jurisdiction  to  declare 
defendant's  bail  bond  forfeited  for  nonappear- 
ance. 

Appeal  from  district  court,  Shelby  county; 
Walter  I.  Smith,  Judge. 

This  Is  an  appeal  by  the  defendants  from  an 
order  forfeiting  a  bail  bond  given  In  a  crim- 
inal case  upon  an  appeal  from  the  district 
court  to  this  court     Reversed. 

B.  I.  Salinger,  ft>r  appellants.  Whitney 
Bros.,  for  appellee. 

ROTHROCK,  O.  J.  The  defendant  McEht- 
turff  was  convicted  of  keying  a  liquor  nui- 
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aance.  His  trial  was  had  in  the  district  conrt 
In  November,  1892.  He  appealed  to  this 
court,  and  gave  a  supersedeas  bond  in  the 
sum  ol  $500.  The  other  defendants  herein 
executed  the  bond  as  sureties.  On  the  10th 
day  of  May,  1893,  this  court  affirmed  the 
Judgment  65  N.  W.  2.  On  the  15th  day  of 
tlie  same  month  the  clerk  issued  a  procedendo^ 
which  was  filed  In  the  district  court  on  tl>e 
n«xt  day.  Within  30  days  after  the  opinion 
was  filed  in  this  court,  MeEnturfl  gave  notice 
of  hia  purpose  to  hie  a  petition  for  rehearing. 
The  petition  was  filed  within  the  proper  time, 
and  on  the  14th  day  of  October,  1893,  the  pe- 
tltion  tar  rehearing  was  overruled.  No  oth- 
er order  or  procedendo  was  at  any  time  is- 
sued  from  this  court  On  the  18th  day  of 
April,  1894,  counsel  representing  the  prosecu- 
tion appeared  in  the  district  court,  and  asked 
that  the  ball  bond  be  declared  forfeited.  Mc- 
Enturff  had  not  appeared  In  court  at  any 
time  after  giving  the  bond,  and,  upon  being 
called  to  surrender  himself  as  required  by 
the  bond,  he  failed  to  appear,  and  the  order 
of  forfeiture  was  entered.  Afterwards  the 
other  defendants,  sureties  in  the  bond,  surren- 
dered McEnturff  to  the  sheriff  of  Shelby  coun- 
ty, and  the  sheriff  kept  him  In  his  custody  un- 
til farther  imprisonment  was  suspended  by 
order  of  the  governor  of  the  state.  Before  the 
surrender  was  made  an  action  had  been  com- 
menced to  recover  Judgment  on  the  forfeited 
bond. 

The  gronnd  upon  which  it  was  contended 
that  the  district  court  erred  in  declaring  the 
bond  forfeited  is  that  the  procedendo  or  man- 
date from  this  court  was  not  in  compliance 
with  the  law,  and  that  the  district  court  there- 
fore erred  in  making  the  order  of  forfeiture. 
It  does  not  appear  that  the  procedendo  was 
formally  recalled  when  the  petition  for  rehear- 
ing wa9  filed.  But  that  is  immaterial,  be- 
cause the  district  court  did  not  assume  Juris- 
diction until  after  the  petition  for  rehearing 
was  overruled.  When  that  event  occurred 
the  procedendo  was  on  file,  and  the  only  ques- 
tion we  have  to  determine  is  whether  It  was 
sufficiMit  in  form  to  authorize  the  district  court 
to  proceed  to  forfeit  the  bond.  The  proceden- 
do was  in  the  usual  form  on  the  affirmance 
of  a  criminal  case.  It  stated  that  the  case 
had  been  affirmed  by  this  court,  and  directed 
the  court  below  to  proceed  In  the  execution 
of  the  Judgment  of  the  district  conrt,  the 
same  as  If  no  appeal  had  been  taken.  Ap- 
peals in  criminal  cases,  and  the  remanding 
of  them  to  the  court  below  after  a  decision  in 
this  court  are  regnlated  by  the  following  pro- 
Tisionp  of  the  Code.  Section  4541  is  as  fol- 
tows:  "On  a  Judgment  of  affirmance  against 
the  defendant  the  original  Judgment  shall  be 
carried  into  execution  as  the  supreme  court 
shall  direct  except  as  hereinafter  provided." 
Section  4542:  "When  a  Judgment  of  the  su- 
preme court  la  rendered  It  must  be  recorded 
and  a  certified  copy  of  the  Judgment  must  be 
forthwith  remitted  to  the  clerk  of  the  district 
cburt  in  which  the  Judgment  appealed  from 
A.67K.w.no.5J — lo 


was  rendered  with  proper  instroctions  and  a 
copy  of  the  opinion  in  such  time  and  In  such 
manner  as  the  supreme  court  may  by  rule 
prescribe."  Section  4643:  "After  the  cer- 
tified copy  of  the  Judgment  of  the  supreme 
court  and  Its  Instructions  have  been  remitted 
as  provided  in  the  preceding  section,  the 
supreme  court  has  no  further  Jurisdiction  of 
the  proceedings  therein,  and  all  proceedings 
which  may  be  necessary  to  carry  the  Judg- 
ment of  the  supreme  court  into  effect  must  be 
had  In  the  court  to  which  it  is  remitted  or  by 
the  clerk  except  as  provided  in  the  next  two 
sections."  We  do  not  think  that  the  proce- 
dendo issued  In  this  case  was  a  compliance 
with  the  sections  of  the  statute  above  cited. 
At  least,  It  was  Insufficient  to  authorize  the 
forfeiture  of  the  bond,  as  against  the  sureties 
therein  and  over  their  objection.  The  liabili- 
ty of  the  sureties  should  be  shown  in  con- 
formity to  the  law.  It  is  not  to  be  understood 
that  we  hold  a  procedendo  in  this  form  is  not 
sufficient  when  attacked  collaterally.  It  may 
be  that  the  right  to  object  to  It  may  be  waiv- 
ed. But  this  is  an  appeal  upon  the  claim  that 
the  court  erred  In  so  construing  the  record 
that  the  bond  might  be  forfeited.  The  ques- 
tion is  raised  directly,  and  we  think  it  was 
the  right  of  the  defendants  to  stand  on  their 
rights  under  the  statute,  and  object  to  a  for- 
feiture until  the  records  of  the  district  court 
showed  that  the  case  had  been  properly  re- 
manded. The  order  of  the  district  court  Is 
reversed. 


DARNALL  v.  BENNETT,  Sheriff. 
(Supreme  Coort  of  Iowa.    May  21,  1896.) 

REPLBVIZf  —  PLEAmNO—  TlTLS  —  CaATTBI,    HORT- 
QAOSS— EVIDBSO*. 

1.  In  an  action  to  recover  personal  proper- 
ty taken  under  ezecation,  where  the  petition 
first  alleges  that  plaintiff  is  the  absolute  and 
unqualified  owner  of  said  property,  but  it  clear- 
ly appears  from  the  whole  petition  that  she 
claims  under  chattel  mortgages  only,  the  mort- 
gages are  admissible  in  evidence. 

2.  Eivideuce  of  the  source  from  which  the 
mortgagor  procured  the  goods  is  inadmissible, 
as  immaterial. 

3.  Wheie  a  question  asked  of  plaintiff  by 
her  counsel  did  not  call  for  a  communication 
between  the  witness  and  her  husband,  evidence 
called  out  by  defendant's  qnestions  in  reference 
to  witness'  competency  wiU  not  be  stricken  ont 

4.  Where  a  fact  is  clearly  estabUshed  by 
other  evidence,  particular  evidence  of  it  erro- 
neously admitted  is  without  prejudice. 

Appeal  from  district  court  Madison  county; 
J.  H.  Applegate,  Judge. 

Action  to  recover  the  poesessiou  of  the  three 
sets  of  double  buggy  harness,  two  sets  of 
heavy  work  harness,  and  six  men's  leather* 
covered  tree  saddles,  of  the  value  of  $182.50, 
or  the  value  thereof,  alleged  to  be  wrongfully 
detained  by  the  defendant  as  sheriff,  under 
an  execution,  as  the  property  of  J.  A.  Dar< 
nail.  The  case  was  tried  to  the  court  and 
judament  entei-ed  in  favor  of  the  plaintiff  for 
the  return  of  the  saddles,  or  for  their  raiua. 
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$39.60,  and  for  $121,  as  tbe  valne  of  the  bar- 
neas.    Defendant  appeals.    Affirmed. 

Steele  &  Robblns  and  Granger,  Bennett  & 
E^7anB,  for  appellant  John  Lieonard  &  Son, 
for  appellee. 

GIVEN,  J.  1.  Plaintiff,  In  ber  petiHon  filed 
September  15,  1893,  claimed  tbe  rigbt  to  tbe 
Immediate  possession  of  tbe  property  In  ques- 
tion, by  Tlrtue  of  two  chattel  mortgages  exe- 
cuted to  ber  by  ber  husband,  .T.  A.  Damall, 
and  one  executed  by  bim  to  tbe  First  Na- 
tional Bank  of  Winterset,  of  wbicb  she  Is  now 
the  owner.  In  tbe  first  paragraph  of  ber 
petition,  plaintiff  alleges  that  she  Is  tbe  ab- 
solute and  unqualified  owner  of  said  prop- 
erty; but  It  is  clearly  apparent  from  the 
whole  petition  that  she  claims  under  said 
mortgages  only.  Defendant's  claim  to  tbe 
property  is  by  virtue  of  an  execution  in  his 
bands  as  sheriff,  in  favor  of  tbe  Des  Moines 
Saddlery  Company,  and  against  J.  A.  Dar- 
nall.  As  no  bond  waa  given  by  tbe  plaintiff, 
tbe  property  remained  in  the  hands  of  the 
defendant,  and  he  sold  sufficient  thereof  to 
satisfy  said  execution.  He  alleged  In  his  an- 
swer that  he  had  "remaining  of  all  the  Mid- 
dles levied  upon  as  aforesaid  and  tbe  further 
sum  of  $163  in  cash;  and  on  tbe  25tb  day  of 
December,  1893,  he  returned  all  of  said  pad- 
dles and  the  said  cash  to  tbe  ,  from 

whence  they  were  taken  by  him  on  said  exe- 
cution." On  plaintiff's  motion,  all  that  part 
Including  and  following  the  words  "and  on 
the  25th  day  of  December"  was  stricken  out 
Had  defendant  alleged  a  return  of  the  sad- 
dles and  cash  to  the  plaintiff,  it  would  have 
been  error  to  sustain  tbe  motion.  If  we  may 
assume  that  plaintiff's  name  was  intended  to 
appear  in  the  blank,  the  error  was  without 
prejudice,  as  the  judgment  allows  the  de- 
fendant to  return  tbe  saddles. 

2.  The  mortgages  were  admitted  in  evi- 
dence over  appellant's  objection.  Tbe  ground 
of  the  objection  Is  that  the  plaintiff  alleged 
that  she  was  tbe  absolute  and  unqualified 
owner  of  the  property,  and  that  the  mort- 
gages did  not  tend  to  show  such  ownership. 
True,  the  plaintiff  does  so  allege,  but  she  sets 
out  tbe  three  mortgages,  and  makes  it  en- 
tirely apparent  that  It  Is  under  them,  and 
them  only,  that  she  claims  the  right  to  the 
possession  of  the  property.  There  was  no  er- 
ror in  admitting  the  mortgages  in  evidence. 

3.  Mr.  J.  A.  Damall  was  examined  by  the 
plaintiff  as  to  tbe  value  of  tbe  harness  and 
saddles,  and  defendant  asked  on  cross-exam- 
ination where  tbe  saddles  and  harness  came 
from,  and  who  were  tbe  manufacturers,  to 
which  plaintiff's  objections  were  sustained. 
It  is  manifest  that  the  puipose  was  to  show 
that  these  goods  came  from  the  Des  Moines 
Saddlery  Comi>any.  Tbe  right  of  tbe  parties 
to  these  goods  was  In  no  wise  affected  by 
tbe  source  from  which  they  came.  The  right 
of  each  is  tbe  same  whether  they  were  manu- 
factored  by  or  came  from  tbe  Des  Moines 


Saddlery  Company,  or  some  other  person. 
Therefore,  there  was  no  error  In  tbe  ruling. 

4.  Plaintiff  was  called  as  a  witness  in  her 
own  behalf,  and  asked:  "Mrs.  Damall,  I 
wish  you  would  state  when  It  was  you  first 
knew  Mr.  Darnall  was  going  to  make  a  mort- 
gage to  you."  Defendant's  counsel  asked 
leave  to  interrogate  the  witness  with  refers 
ence  to  her  competency  to  answer  the  ques- 
tion. A  number  of  questions  were  put  by 
defendant's  counsel,  which  elicited  the  fact 
that,  on  the  morning  of  the  day  on  which  the 
mortgage  to  plaintiff  was  made,  she  told  her 
husband  that  she  wanted  him  to  make  one, 
and  he  said  he  would.  Defendant's  counsel 
then  moved  to  strike  all  the  answers,  and  ob- 
jects to  the  question  propounded  by  her  coun- 
sel, "for  the  reason  that  It  calls  for  a  com- 
munication between  husband  and  wife."  The 
motion  and  objection  were  overruled,  and  of 
this  the  defendant  complains.  The  motion 
was  to  strike  evidence  called  out  by  the  de- 
fendant. Tbe  question  objected  to  did  not 
call  for  a  communication  between  tbe  wit- 
ness and  her  husband;  It  was  not  answered; 
and  It  does  not  appear  that  an  answer  would 
have  had  any  reference  to  a  communication 
between  husband  and  wife.  We  do  not  think 
the  defendant  was  prejudiced  by  the  niling. 
Mr.  .T.  A.  Darnall  testified  in  substance  as 
follows:  That  at  9  a.  m.  of  August  3,  1893. 
be  went  to  the  <^ce  of  bis  attorney,  Mr. 
Dabney,  and  requested  him  to  prepare  a  mort- 
gage to  Mrs.  Damall,  to  secure  $2,200  that 
be  owed  to  her;  that  he  told  Mr.  Dabney  the 
situation  of  his  business,  and  remained  about 
half  an  hour;  that,  when  he  left,  the  mort- 
gage was  being  prepared,  and  that  he  return- 
ed in  about  three-quarters  of  an  hour,  and 
executed  the  mortgage;  that,  at  tbe  time  be 
went  to  Mr.  Dabney's  office,  he  had  no  Idea 
of  making  an  assignment  for  tbe  benefit  of 
creditors.  "I  had  no  such  Idea  until  after 
the  mortgage  was  executed.  Mr.  Dabney 
made  the  suggestion  that  X  make  an  assign- 
ment" It  appears  that  on  that  day,  Mr. 
Darnall  did  execute  a  general  assignment  for 
the  benefit  of  his  creditors  to  Henry  K.  Clin- 
gensmlth,  as  assignee,  and  that  said  assign- 
ment and  mortgages  were  filed  for  record  on 
that  day.  Mr.  Damall,  having  testified  that 
the  assignment  prepared  was  never  delivered 
to  the  person  therein  named  as  assignee,  nor 
accepted  by  him,  and  that  the  property  as- 
signed was  never  delivered  to  talm,  was  asked 
as  follows:  "Q.  You  may  state  whether  or 
not  It  is  a  fact  that  the  alleged  assignment 
was  made,  and,  shortly  after  Its  execution  by 
you.  annulled  and  revoked  entirely."  De- 
fendant objected,  as  Immaterial,  Incompetent, 
and  calling  for  a  legal  conclusion.  It  is  not 
clear  that  the  court  ruled  upon  this  ques- 
tion, but  the  witness  answered  that  "it  was 
annulled  and  revoked  almost  immediately, 
and  that  nothing  was  ever  done  under  it" 
There  was  no  prejudice  to  the  appellant  by 
this  evidence,  even  if  erroneously  admitted, 
because  it  abundiiutly  appears  by  other  evl- 
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dence  tbat  tbe  assignment  was  never  acted 
npoD  by  any  person  interested  therein. 

We  hare  considered  the  other  errors  assign- 
ed and  diacnseed,  but  do  not  find  that  the  rul- 
ings complained  of  were  prejudicial  to  de- 
fendant The  Judgment  of  tbe  district  court 
is  affirmed. 


GREtrSEL  T.   DEAN. 
(Sapreme  Court  of  Iowa.     May  21,  1896.) 

AGSNCT  for  SlLB  or  PSRSOXALTT  —  RiOBT  OF 

AoBirr  TO  Commissions. 
Where  the  owner  of  personalty  agreed 
to  pay  an  agent  a  commission  in  case  he  should 
mcceed  "in  disposing  of"  the  property  on  ac- 
ceptable terms,  and  the  agent  procured  a  pur- 
cliaser  who  made  a  written  contract  with  the 
owner  to  buy  the  goods,  and  to  pay  tor  the 
lis  me  partly  with  a  deed  to  certain  land,  and 
Huch  purchaser  was  unable  to  perform  his  coii< 
tract,  for  want  of  title  to  such  land,  the  agent 
irns  not  entitled  to  commissions. 

Appeal  from  district  court,  Woodbury 
county;  George  W.  Wakefield,  Judge. 

September  1,  1894,  plaintiff  and  defendant 
entered  Into  an  oral  contract  whereby  it  was 
agreed  tbat  plaintiff  should  receive  a  com- 
mission of  $150  when  he  should  succeed  in 
disposing  of  certain  personal  property,  then 
belonging  to  the  defendant,  on  terms  accept- 
able to  the  defendant  September  5,  1894, 
plaintiff  brought  to  the  defendant  one  Buck- 
ingham, who  entered  Into  a  written  contract 
of  sale  with  defendant,  by  the  terms  of  which 
defendant  was  to  transfer  to  Buckingham 
the  property  referred  to  In  the  contract  be- 
tween' plaintiff  and  defendant,  after  eald 
Buckingham  had  paid  or  secured  to  him  |1,- 
SCO,  and  bad  delivered  to  him  '  warranty 
deeds  and  abstracts  of  title  to  400  acres  of 
land  in  the  state  of  Missouri,  and  a  lot  in 
Akron,  Iowa,  showing  clear  title  in  himseU. 
Buckingham  failed  to  furnish  the  abstracts 
and  to  make  tbe  payments  required  by  the 
contract  Plaintiff's  action  is  to  recover  the 
commission  claimed  as  due  by  reason  of  a 
sale  of  the  property  to  Buckingham,  and  de- 
fendant contends  that.  Inasmuch  as  Buck- 
ingham failed  to  carry  out  the  contract  on 
his  part  there  was  no  completed  sale,  and 
plaintiff  cannot  recover.  The  cause  was 
tried  to  a  Jury,  a  verdict  returned  for  plain- 
tiff for  the  amotmt  claimed,  and  judgment 
entered  thereon.  Defendant  appeals.  Ke- 
versed. 

Wm.  MUchriat,  for  appellant  Sawyer  & 
Van  Wagenen,  for  appellee. 

KIMNE,  J.  The  real  question  in  the  case 
is  whether  pUUntitTs  right  to  his  commis- 
sion warn  dep^ident  npon  the  carrying  out  of 
the  written  contract  between  defenduit  and 
PTKJrlng*""",  or  its  being  capable  of  enforce- 
ment by  defendant  or  whether  he  became 
entitled  to  the  same  when  he  procured  a  pur- 
chaser trbo  entered  Into  a  contract  for  the 
porcbaae  of  plaintiff's  property  upon  terms 


and  conditions  which  were  satisfactory  to 
plaintiff.  The  defendant's  claim  Is  that 
nothing  was  due  plaintiff,  because  the  con- 
tract between  defendant  and  Buckingham 
had  never  been  carried  out  by  the  latter. 
The  question  Is  made  by  objections  to  the 
admission  of  evidence,  and  by  exceptions  to 
Instructions  given  by  the  court  to  the  Jury. 
The  allegation  of  the  petition  is  that  defend- 
ant agreed  to  pay  plaintiff  a  commission  "for 
bis  said  services,  in  the  sum  of  one  hundred 
and  fifty  dollars,  whenever  plaintiff  should 
succeed  In  disposing  of  said  property  in  the 
manner  and  on  terms  acceptable  to  the  de- 
fendant" It  is  then  averred  that  Bucking- 
ham, who  was  brought  by  plaintiff  to  the 
defendant,  agreed  to  and  did  purchase  said 
goods  on  terms  acceptable  to  the  defendant 
Plaintiff  was  to  dispose  of  the  property  in 
the  manner  and  on  terms  acceptable  to  the 
defendant  Non,  he  brought  the  defendant 
and  Buckingham  together,  and  they  entered 
into  a  written  contract  for  the  sale  of  the 
goods,  on  terms  acceptable  to  the  defendant. 
By  the  terms  of  this  contract,  Buckingham 
was  to  pay  a  sum  of  money,  and  convey  a 
house  and  lot  in  Akron,  Iowa,  and  a  tract  of 
land  in  the  state  of  Missouri.  The  title  to  all 
of  this  real  estate  was  to  be  shown  to  be 
clear  and  free  from  incumbrance,  and  to  be 
conveyed  by  warranty  deed,  and  accom- 
panied by  abstracts  of  title  showing  clear 
title.  The  abstracts  furnished  did  not  show 
title  in  Buckingham. 

The  law  is  settled  in  this  state  that,  to 
entitle  plaintiff  to  his  commission  under  the 
contract,  he  must  find  a  purchaser  who  is 
able  and  willing  to  make  the  purchase  and 
complete  the  contract.  Dent  v.  Powell 
(Iowa)  61  N.  W.  1043;  Gassady  v.  Seeley,  00 
Iowa,  BIO,  29  N.  W.  432;  Blodgett  v.  Rail- 
way Co.,  03  Iowa,  609. 19  N.  W.  799;  Ford  v. 
Easley,  88  Iowa,  605,  55  N.  W.  336;  Iselln 
V.  Griffith,  62  Iowa,  670,  18  N.  W.  307; 
Mechem,  Ag.  ${  612,  966;  Condict  v.  Cowd- 
rey  (N.  Y.  App.)  34  N.  B  781;  Barber  v. 
Hildebrand  (Neb.)  60  N.  W.  594;  Preedman 
V.  Gordon  (Colo.  App.)  35  Pac.  879;  Slemssen 
V.  Homan,  35  Neb.  892,  53  N.  W.  1012.  The 
facts  show  that  Buckingham  was  not  "able 
and  willing"  to  complete  the  contract  Not 
having  title  to  tbe  land  proposed  to  be  deed- 
ed to  the  defendant,  he  could  not  perform 
the  contract  on  his  part 

The  court  Instructed  the  Jury  that  "plain- 
tiff would  be  entitled  to  bis  commission,  up- 
on the  defendant's  making  a  contract  with 
James  Buckingham  for  the  sale  of  the  prop- 
erty of  defendant  upon  terms  and  conditions 
that  were  satisfactory  to  the  defendant," 
and  the  fact  that  the  contract  was  not  car- 
ried out  would  not  defeat  plaintiff's  right  to 
recover.  PlaintUTs  contract  to  dispose  of 
said  property  was  not  executed  by  finding 
one  who  would  enter  into  a  contract  for  Its 
purchase  in  the  manner  and  on  terms  agree- 
able to  the  defendant  It  seems  to  us  that 
the  contract  of  the  parties  contemplated  *: 
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completed  sale  and  transfer  at  the  property, 
or  the  making  of  such  a  contract  of  sale  as 
was  enforceable.  Owing  to  the  Inability  of 
the  defendant  to  make  title,  the  sale  was 
never  fully  consummated.  Counsel  for  ap- 
pellee rely  upon  Bums  v.  Ollphant,  78  Iowa, 
456,  43  N.  W.  289;  Francis  v.  Baker,  45 
Minn.  83,  47  N.  W.  452;  PotTln  v.  Curran,  13 
Neb.  302,  14  N.  W.  400;  and  other  like  cases. 
In  the  last  case  It  appears  that  a  sale  was 
made,  and  a  portion  of  the  purchase  price 
paid;  but  for  some  reason,  which  does  not 
clearly  appear,  It  was  never  fully  consum- 
mated. It  would  seem  that  the  reason  that 
it  was  not  completed  was  the  fault  of  the 
seller.  In  f'rancls'  Case  the  doctrine  is  recog- 
nized that,  to  earn  his  commission,  the  agent 
must  procure  a  purchaser  who  Is  "ready, 
able,  and  willing"  to  buy  on  the  proposed 
terms;  and  it  is  held  that  when  the  principal 
accepts  such  purchaser,  and  enters  Into  a 
binding  and  enforceable  contract  with  him 
for  the  purchase  of  the  property,  the  com- 
mission is  earned,  although  the  sale  la  not 
completed  or  executed  by  payment  of  the 
considenition.  to  the  vendor.  To  the  same 
effect  is  the  Bums  Case.  It  is  there  said, 
"If  they  [the  agents]  brought  the  defendant 
and  Kleeb  into  negotiations  which  resulted 
in  a  written  agreement  between  them,  which 
either  could  enforce  against  the  other,  that 
would  be  a  performance  of  the  contract  of 
employment  as  alleged,"  and  that  it  was  Im- 
material who  was  at  fault  in  that  the  writ- 
ten contract  was  not  carried  out  In  the 
case  at  bar  neither  party  could  enforce  the 
contract  against  the  other,  because  of  failure 
of  title  in  Buckingham.  Therefore  there 
was  no  disposal  of  the  property,  within  the 
meaning  of  the  contract,  and  hence  no  com- 
mission earned.  If  Buckingham  had  been 
ready,  able,  and  willing  to  have  completed 
the  sale,  or  if  the  contract  entered  into  be- 
tween him  and  the  defendant  could  have 
been  enforced,  then  a  failure  to  complete  the 
sale  by  reason  of  the  fault  of  the  defendant 
would  not  have  deprived  plalntlfT  of  his 
right  to  bis  commission;  and  it  may  be  that 
«uch  woxild  be  the  case  though  Buckingham 
was  not  willing  to  complete  the  sale,  If  the 
situation  was  such  that  the  contract  could 
have  been  enforced  as  against  him.  The 
case  at  bar.  It  seems  to  us,  is  not,  therefore. 
In  its  facts,  within  the  rule  of  the  cases  last 
cited.  We  bold  that  In  a  case  like  this,  when 
the  agent  undertakes  to  dispose  of  the  proi>- 
«rty,  his  commission  is  not  earned  when  the 
parties  enter  into  a  contract  of  sale,  when, 
by  reason  of  failure  of  title  in  the  purchaser 
to  land  he  Is  to  deed  the  seller,  be  la  unable 
to  comply  with  his  contract  There  is  in 
such  a  case  no  disposal  of  the  property,  with- 
in the  meaning  of  the  contract  aud  until 
such  disposal  no  commission  is  due  the 
agent  As  we  have  already  Indicated,  we 
think  the  contract  contemplates,  not  merely 
a  contract  of  purchase  of  the  defendant's 
property,  but  a  disposition  of  the  property,  a 


completed  sale,  ot  such  a  contract  as  may  be 
fully  enforceable  against  the  purchaser.  The 
Instructions  in  this  respect  were  wrong,  and 
there  could  be  no  recovery  under  the  facts 
proven.    Reversed. 

ROBINSON,  J.,  took  no  part  In  the  deci- 
sion of  this  cause. 


MILBOY  T.  CHICAGO,  IL  &  ST.  P. 
KY.  CO. 

(Supreme  Court  of  Iowa.     May  14,  1886.) 

Cakrisbs— Ktection  of  PAssBNauB— Custom  and 

USAOK  —  EVIOSKCK  —  QdSSTIONS  OF  LaW  AND 
VaCT  —  APFBAL  —  ObJSCTIOKS  HOT  RaIBBO  Bs- 
I.OW. 

1.  Where  a  shipping  contract,  permitting 
the  shipper  to  accompany  his  stocx,  and  re- 
turn, without  extra  charge,  does  not  specify 
the  route  by  which  he  shall  return,  a  general 
usage  of  the  carrier  to  allow  a  return  by  either 
of  two  routes  will,  if  known  to  the  shipper 
when  the  contract  is  made,  be  presamed  a  part 
thereof. 

2.  The  mere  fact  of  a  conflict  in  the  testi- 
mony as  to  the  existence  of  the  usage  or  cus- 
tom pleaded  does  not,  as  a  matter  of  law,  nega- 
tive such  custom;  and  if  plaintiff  has  produced 
evidence  wliich,  when  fairly  and  reasonably 
considered,  would  prove  the  alleged  custom,  the 
(question  is  for  the  jury,  under  proper  instruc- 
tions. 

3.  How  far  a  usage  testified  to  should  mod- 
ify or  control  a  contract  is  a  question  of  law. 

4.  Evidence  of  a  usage  or  custom  is  admia- 
sibie,  though  it  establish  a  rule  different  from, 
but  not  in  contravention  of,  the  general  law  of 
the  land. 

5.  The  contention  that  plaintiff  cannot  re- 
cover because  he  alleged  that  his  injuries  were 
due  to  the  excessive  force  used  by  defendant's 
conductor  in  ejecting  him  from  the  train,  and 
the  jury  '  found  specifically  that  no  excessive 
force  was  used,  cannot  be  urged  for  the  first 
time  on  appeal. 

Appeal  from  district  court  Delaware  coun- 
ty; Fred  O'DonneU,  Judge. 

Action  at  law,  in  which  i^aintur  seeks  to  re- 
cover damages  for  being  wrongfully  eject- 
ed from  one  of  defendant's  trains.  Trial  to 
a  Jury,  and  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  li.  Bartholomew,  Bronson  &  Carr,  and 
W.  J.  Knight  for  appeUant  Welsh  &  Welsh, 
Yoran  &  Arnold,  and  Powers,  Lacy  &  Brown 
for  appellee. 

DEEMER,  J.  Plaintiff  la  a  stock  shipper, 
and  in  the  year  1887  resided  at  Hopklnton,  In 
Delaware  county.  In  September  of  that  year 
he  shipped  two  cars  of  stock  from  the  place 
of  his  residence,  over  defendant's  line  of  road, 
to  the  town  of  Dellance,  In  Shelby  county, — 
a  point  some  miles  west  of  the  town  of  Hop- 
klnton. A  stock  contract  was  Issued  by  the 
defendant  to  the  plaintiff,  which  provided  for 
the  trausportation  of  the  stock  to  its  destina- 
tion, and  also  provided  for  the  free  passage 
of  one  man  going  with  the  stock  to  the  place 
of  Its  destination  and  returning  to  the  point 
from  which  the  shipment  was  mad&   The 
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material  parts  of  this  contract  are  as  fol- 

lo\rs: 

"From  HopUnton,  Iowa,  to  Defiance,  Iowa. 

"Parties  actually  In  diarge  of  and  accom- 
panying wlthin-named  stock  must  write  tbelr 
name  In  Ink  here. 

Peter  Milroy. 

"•  •  »  The  above  named  Is  entitled  to 
retam  pass  Defiance  to  Hopklnton,  Iowa. 

"S.  W.  Wheeler,  per  A." 

It  seems  that  defendant  had  two  lines  of 
road  from  H(q?klnton  to  Defiance,— one  via 
MontlceUo,  Anamosa,  and  Paralta,  and  the 
other  via  Monticello,  Oxford  Junction,  Mar- 
telle,  and  Paralta.  The  followlog  diagram 
wUl  best  explain  the  situation: 


tlcello,  he  continued  on  the  dilcago  train,  and 
rode  on  through  Paralta,  Intending  to  get 
off  at  Oxford  Junction,  and  there  take  a  train 
to  his  home.  Shortly  before  the  train  reach- 
ed Martelle,  a  station  a  few  miles  east  of 
Paralta,  the  conductor  of  the  Chicago  tralD 
asked  plaintiff  where  he  wished  to  go,  and 
called  for  his  ticket  In  response  to  this, 
plaintiff  stated  his  destination  and  produced 
his  stock  contract.  This  the  conductor  refus- 
ed to  recognize,  and  he  demanded  of  plaintiff 
the  regular  fare  from  Paralta  to  Oxford  Junc- 
tion. Plaintiff  refused  to  accede  to  the  de- 
mand, and  was  ejected  from  the  train  at 
Martelle.  After  remaining  at  Martelle  for 
about  SO  minutes,  he  boarded  a  west-bound 


I 


The  route  from  Hopklnton  to  Paralta  via 
Anamosa  is  28.6  miles  shorter  than  the  one 
by  way  of  Oxford  Junction.  The  cars  con- 
taining plaintiff's  stock  (he  being  with  them) 
were  taken  by  way  of  the  Anamosa  route; 
and  on  the  Sd  day  of  October,  18ST,  the 
plaintiff  left  Defiance,  to  return  to  Hopkln- 
ton, taking  a  through  train  destined  from 
Council  Bluffs  to  Chicago.  Atraut  sunrise 
next  mMning  he  reached  Marion,  and  in- 
stead of  there  changing  cars,  and  taking  a 
train  destined  from  Cedar  Rapids  to  Mon- 


train,  arrived  at  Paralta  in  a  short  time,  and 
there  alighted,  and  took  the  regular  Cedar 
Rapids  train,  via  Anamosa,  for  his  destina- 
tion. He  reached  Monticello  an  hour  or  two 
later  than  if  be  had  been  permitted  to  go  via 
Oxford  Junction,  as  he  had  intended.  This 
action  la  brought  to  recover  damages  sustain- 
ed by  reason  of  the  ejection  of  plaintiff  from 
the  Chicago  train.  It  is  claimed  by  the  plain- 
tiff tliat  he  had  the  choice  of  routes  on  hla 
return  i«ss,  and  that  the  conductor  of  the 
Chicago  train  wrongfully  ejected  him.  tliat 
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the  conductor  used  more  force  and  yiolence 
tban  was  needed  to  eject  btm  from  the  train, 
and  that  by  reason  thereof  he  has  been  seri- 
ously and  permanently  injured.  The  defend- 
ant, In  answer,  claimed  that  it  had  the  right 
to  eject  plaintifC  from  its  train  (and  that  it 
used  no  more  force  than  was  necessary  in  so 
doing)  for  the  reason  that  it  was  plaintiff's 
duty  to  return  by  the  route  over  which  he 
went;  that,  under  his  contract,  it  was  bis 
duty  to  get  off  the  Chicago  train  at  Paralta, 
or  at  some  point  west  of  that;  and  that  he 
was  wroQgfully  on  the  train  after  it  passed 
Paralta.  On  the  issues  so  joined  the  case 
was  tried  to  a  jury,  which  returned  a  verdict 
for  plaintiff  in  the  sum  of  $1,000.  The  lower 
com-t  reduced  the  amount  to  $666,  and  for 
that  sum  rendei-ed  judgment  The  court  in- 
structed the  jury,  in  substance,  that,  while 
the  return  pass  did  not  name  the  route  over 
which  plaintiff  should  return,  yet  it  was  his 
duty,  in  the  absence  of  proof  of  custom  or 
usage  to  the  contrary,  to  take  the  shorter 
route,  and  return  via  Anamosa.  But  it  also 
said  that  if  defendant,  by  general  usage  and 
custom,  permitted  persons  heading  tlcliets,  or 
stock  contracts,  such  as  plaintiff  had,  to  go 
over  either  route,  without  extra  charge,  then 
such  usage  or  custom  became  a  part  of  the 
contract,  and  plaintiff  was  justified  in  going 
by  way  of  Oxford  Junction,  and  the  defend- 
ant had  no  right  to  put  him  off  the  train. 
Other  instructions  were  given  with  reference 
to  what  evidence  was  necessary  to  sustain 
this  custom  and  usage,  to  some  of  which  we 
will  hereafter  refer.  These  Instructions  to 
which  we  have  specifically  referred  were  not 
excepted  to,  and  they  therefore  became  the 
law  of  the  cas& 

It  is  said  by  appellant  (1)  that  there  is  no 
such  issue  presented;  (2)  that  there  is  no 
sufficient  evidence  to  establish  any  such  cus- 
tom or  usage;  and  (3)  that,  if  it  ever  existed, 
it  did  not  enter  Into  plaintiff's  contract,  be- 
cause he  bad  no  notice  thereof. 

Now,  without  setting  out  plaintUfs  numer- 
ous pleadings,  it  is  sufficient  to  say  that  we 
think  he  did  plead  a  custom,  and  that  evi- 
dence to  establish  it  was  pr6perly  admitted. 

As  to  the  appellant's  second  contention,  it  is 
well  to  look  first  to  the  instructionB  given  by 
the  court  with  reference  to  the  subject  of 
usage  and  custom,  before  considering  the  evi- 
dence introduced  to  support  it  These  were 
as  follows:  "(12)  By  the  term  'general  cus- 
tom' is  meant  the  general  way  of  doing  some 
particular  thing,— the  usual  way  of  doing  such 
thing.  To  establlsb  a  general  custom  In  ref- 
erence to  any  particular  thing,  or  way  or  man- 
ner of  doing  such  thing,  It  must  be  made  to 
appear  from  the  evidence  that  such  custom 
was  generally  and  uniformly  extended  to  all 
persona,  undei  like  circumstances  and  condi- 
tions, and  that  the  same  is  notorious;  that  Is, 
well  understood.  So  if.  In  the  case  at  bar. 
It  does  not  appear  from  the  evidence  that  all 
persons  holding  tickets  or  passes  from  points 
west  of  Paralta  to  Hopkinton  were  allowed  to 


take  their  choice  of  line,  either  by  Anamosa 
or  Oxford  Junction  to  Hoplilnton,  then  the 
general  custom  in  question  In  this  case  Is  not 
established."     "(25)  A  custom  or  usage  gov- 
erning a  question  of  legal  right  cannot   be 
proved  by  Isolated  Instances,  but  should  be  so 
certain,  uniform,  and  notorious  that  it  must 
probably  have  been  understdod  by  the  parties 
as  entering  into  the  contract.     The  bui'deu  is 
upon  the  plaintiff  to  prove  that  such  a  custom 
existed,   by  a  preponderance  of    testimony; 
and,  if  you  should  find  that  he  has  failed  to 
establish  such  a  custom  by  a  preponderance 
of  testimony,  then,  upon  that  branch  of  tbe 
case,  you  should  not  consider  It  further  as 
having  any  bearing  upon  the  case,  in  making 
up  your  verdict"     Neither  of  these  instruc- 
tions was  excepted  to,  and  they  will  be  treat- 
ed as  a  correct  exposition  of  the  law.     It  is* 
to  be  observed.  In  passing,  that  the  parties 
and  the  court  below  used  the  words  "custom" 
and  "usage"  as  synonymous,  and  not  accord- 
ing to  their  strict  legal  meaning.     Technical- 
ly speaking,  there  is  a  wide  distinction  be- 
tween a  usage  of  trade  and  a  common-lawr 
custom;  for  a  custom  is  something  which  has, 
by  its  imiversallty  and  antiquity,  acquired  the 
force  and  effect  of  law  in  the  particular  place 
or  country  In  respect  to  the  subject-matter  to 
which  it  rdates,  and  is  ordinarily  taken  notice 
of  without  proof  (Wilcox  v.  Wood,  9  Wend. 
349),  whereas  a  usage  is  simply  a  mode  of 
dealing  In  a  particular  locality,  or  among  per- 
sons In  a  particular  business  or  trade,  and  it 
derives  its  binding  force  from  the  supposed 
or  estabUshed  knowledge  of  the  persons  en- 
gaged in  the  particular  traffic  at  the  place  or 
in  the  trade  to  which  it  relates.     Tbe  theory 
of  usage  and  custom,  as  used  by  the  court  in 
its  instructions,  rests  upon  the  presumption 
that  the  parties,  in  making  their  contract,  did 
so  with  the  intention  that  the  usages  of  the 
place  and  of  the  railway  company  should  be 
regarded  as  a  part  of  their  contract,  and  not 
upon  the  premise  that  the  custom  had  the 
effect  of  a  local  law.    The  plaintiff  produced 
many  witnesses  to  prove  the  general,  uniform, 
notorious,  and  certain  practice  of  the  railway 
company  to  allow  persons    holding    tickets, 
passes,   or  stock  contracts  to  chouse   either 
route  in  going  from  Hopkinton  and  Monticello 
to  points  on  the  main  line  west  of  Paralta 
without  extra  charge.     These  witnesses  pro- 
fessed to  know  what  the  usage  was  in  this  re- 
spect, and  many  of  them  gave  Instances  to 
enforce  their  statements.    True,  there  were 
a  number  of  witnesses  for  defendant,  some 
of  whom  denied   that  there  was  any  such 
custom;    and  others  in  the  defendant's  em- 
ploy, who  might  have  known  it,  if  It  had  ex- 
isted, testified  that  they  had  no  knowledge 
of  any  such  usage.    Now,  while  a  few  courts 
have  held  that  a  usage  or  custom  cannot  be 
established  by  a  single  witness,  and  others 
have  held  tbat  it  cannot  be  shown  by  a  shif^le 
witness  If  his  testimony  be  contradicted,  and 
still  others  have  held  that  it  cannot  be  estab- 
lished If  there  is  a  substantial  conflict  In  the 
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e-vidence.  no  matter  what  the  number  of  wit- 
nesses, yet  we  think  the  true  rule  la  that  it 
plaintiff  baa  produced  eyldence  which,  when 
teirly  and  reasonably  considered,  would  prove 
tbe  alleged  custom,  the  question  then  becomes 
one  of  fact,  for  the  Jury,  under  proper  In- 
structiona  from  the  court,  and  tliat  the  mere 
fact  of  a  conflict  in  the  testimony  does  not, 
•^>f  necessity,  and  as  a  matter  of  law,  nega- 
tive the  alleged  custom.  See  Hughes  v.  Stan- 
ley, 45  Iowa,  622;  Dickinson  v.  City  of  Pough- 
keepsie,  75  N.  Y.  66;  Famsworth  v.  Chase, 
19  N.  H.  535.  Any  other  rule  would  defeat 
almost  every  custom  sought  to  be  established. 
One  fact  established  upon  the  trial  is  not  to 
be  lost  sight  of:  A  person  who  had  a  pass 
was  carried  on  the  Chicago  train,  upon  which 
plaintiff  was  riding,  to  Oxford  Junction,  and 
from  there  he  went  to  Montlcello,  all  being 
done  without  objection  on  the  part  of  any  of 
the  defendant's  employes.  We  think  there 
was  sofflcient  evidence  to  take  the  question 
to  tbe  Jury.  It  is  also  said  that  the  con- 
tract with  plaintiff  could  not  have  been  made 
wicb  reference  to  this  custom,  for  he  had  no 
notice  thereof.  This  contention  is  based  al- 
most wholly  upon  an  alleged  declaration 
made  by  plaintiff  with  reference  to  his  rights 
mider  bis  contract  and  his  knowledge  of  the 
usage.  But  we  And,  on  turning  to  the  rec- 
ord, that  plaintiff  testified  that  he  luew  of  the 
custom  when  he  made  the  contract;  and  the 
presiunptlon  obtains  that,  if  be  did  know  of  it, 
it  became  a  part  of  his  contract,  the  same  as 
if  be  bad  expressly  assented  to  it.  The  Jury 
evidently  believed  the  plaintiff,  and  we  can- 
not interfere. 

2.  Appellant  contends  that  plaintiff  cannot 
recover  because  be  alleged  that  his  injuries 
were  due  to  the  excessive  force  used  by  the 
conductor  in  ejecting  him  from  the  train,  and 
the  Jury  specifically  found  that  no  excessive 
force  was  used.  We  do  not  find  that  this 
question  was  presented  to  the  lower  court, 
and.  If  It  bad  been,  there  is  no  assignment  of 
error  to  raise  It  here.  Defendant  did  not,  in 
the  lower  court,  move  for  Judgment  on  the 
special  findings,  and  did  not  except  to  any 
of  tbe  instructions,  except  the  fifteenth  and 
nineteenth,  and  these  are  not  seriously  com- 
plained of  on  this  appeal.  Moreover,  if  the 
question  did  fairly  arise,  we  are  not  prepared 
to  say  that  there  was  any  error.  The  plain- 
tiff was  entitled  to  recover,  if  he  was  wrong- 
fully ejected  from  the  train,  and  the  vio- 
lence used  to  effectuate  his  removal  In  such 
a  case  might  be  considered  In  aggravation  of 
his  damages.  His  action  was  not  predicated 
upon  excessive  force  alone,  but  upon  his 
wrooj^ul  removal  from  the  train,  and  he  was 
not  required  to  prove  riore  than  was  needed 
to  establish  a  case. 

3.  It  Is  claimed  that  the  plaintiff's  contract 
was  plain  and  unambiguous,  and  that  under 
it  certain  legal  rights  and  duties  arose,  and 
that  neither  the  contract,  nor  the  obligations 
whicb  tbe  law  creates,  can  be  varied  by  usage 
or  custom.    It  will  be  noticed  that  the  stock 


contract  does  not  specify  tbe  route  plaintiff 
should  take.  It  calls  for  transportation  from 
Hopkinton  to  Defiance,  and  return,  over  de- 
fendant's lines  of  road.  Testimony  as  to  a 
usage  or  custom  allowing  the  passenger  to 
elect  which  one  of  two  he  would  select  would 
not  vary  or  contradict  the  language  of  the 
contract  It  merely  attached  an  incident  to 
it,  and  supplied  conditions  which  in  no  man- 
ner conflicted  with  or  contradicted  what  was 
written.  The  law  imposed  certain  obliga- 
tions with  reference  to  time,  care,  etc.,  and 
It  may  be,  in  the  absence  of  any  custom  or 
usage  to  the  contrary,  required  plaintiff  to 
take  the  shorter  route.  This  was  practically 
the  theory  adopted  by  the  court  below,  and 
we  are  satisfied  of  its  correctness.  It  Is  con- 
ceded that  an  express  contract  cannot  be  con- 
tradicted or  varied  by  proof  of  a  custom. 
And  it  is  also  true  that  a  custom  or  usage 
must  not  be  contrary  to  law.  But  the  custom 
relied  upon  In  this  case  did  not  vary  the  con- 
tract, nor  give  a  different  legal  effect  to  the 
instrument  from  what  the  common  law  would 
have  given.  The  usage,  if  proved,  was  not 
contrary  to  the  general  law  of  the  land,  but 
an  exception  to  the  ordinary  rule  of  perform- 
ance. If  such  customs  should  be  rejected  be- 
cause they  establish  something  different  from 
tbe  law,  then  they  could  not  be  proved  In  any 
case;  for,  if  they  were  not  different,  they 
would  be  a  pai-t  of  the  law.  It  may  be  said, 
however,  that  defendant  has  not  contended 
that  the  custom  was  illegal.  We  think  the 
court  correctly  submitted  the  question  of 
usage  to  the  Jury. 

4.  Appellant  argues  that  the  verdict  is  con- 
trary to  the  twenty-fifth  Instruction  above 
quoted.  We  have  already  said  that  there  was 
sutUcient  evidence  on  the  question  to  take  the 
case  to  the  Jury,  and  will  add  nothing  fur- 
ther. 

5.  Complaint  is  made  of  some  of  the  ques- 
tions propounded  by  plaintiffs  counseL  It  is 
said  that  they  call  for  opinions,  Instead  of 
facts,  and  that  in  some  instances  the  wit- 
nesses were  not  competent.  We  do  not  think 
the  objections  are  well  founded.  All  par- 
ties treated  the  words  "custom"  and  "usage" 
as  synonymous,  and  the  witnesses  were  asked 
as  to.  and  gave  evidence  with  reference  to, 
the  usage  of  the  defendant  company.  Most 
if  not  all  of  them  spoke  from  actual  experi- 
ence, and  all  said  they  knew  what  tbe  usage 
and  custom  were.  It  was  perfectly  compe- 
tent for  witnesses  to  state  the  facts  with  ref- 
erence to  the  usage  or  custom,  but  bow  far 
such  usage  should  modify  or  control  tbe  con- 
tract or  the  law  was  for  the  court  Holmes  v. 
Whitaker  (Or.)  31  Pac.  705;  Lawson,  Usages 
&  Oust  i  55;  Hasklns  v.  Wan-en,  115  Mass. 
636.    There  was  no  error  here. 

6.  Appellee  was  permitted  to  prove  by  a 
witness,  in  rebuttal,  that  one  Price,  a  con- 
ductor on  the  Anamosa  train,  said  that  plain- 
tiff's contract  was  as  good  as  wheat  and 
that  if  he  was  In  MUroy's  place,  he  would 
see  why  he  was  put  off  the  train.    It  is  in- 
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Blsted  that  this  was  error.  It  appears  tbat 
the  conTersatlon  between  Price  and  plaintiff 
was  called  ont  by  defendant  in  an  attempt  to 
show  that  plaintiff  knew  there  was  no  such 
custom  as  claimed.  On  re-ezaminatlon  of 
plaintiff  he  was  permitted,  without  objection, 
to  state  the  whole  conversation,  and  he  gave 
it  just  as  the  witness  did  who  was  produced 
In  rebuttal;  so  that  there  was  no  prejudice, 
In  any  event  After  this,  however.  Price  gave 
his  version  of  the  conversation,  but  denied 
that  part  of  it  last  above  referred  to.  Plain- 
tiff, in  rebuttal,  then  Introduced  the  witness 
whose  testimony  is  objected  to.  We  think 
there  was  no  error. 

7.  Lastly,  it  is  said  that  the  damages  are 
excessive.  While  they  are  quite  large,  in 
view  of  the  actual  physical  injuries  sustain- 
ed, yet,  because  of  the  various  other  ele- 
ments of  damage  which  may  be  considered 
in  such  cases,  we  do  not  feel  Justified  in  in- 
terfering. We  discover  no  prejudicial  error, 
and  the  Judgment  Is  affirmed. 


SOHURR  V.  OMAHA  &  ST.  L.  RY.  CO. 

(Supreme  Court  of  Iowa.     May  21,  1886.) 

Railroads  —  Receivership  —  Liabiutt  of  Cok- 

PAXT  FOR  NeOLIQENOE. 

Under  Code,  §  1289,  making  "any  cor- 
Itoration  operating  a  railway"  liable,  under  cer- 
tain circumstances,  for  stock  killed  on  its  light 
of  way,  a  railroad  company,  while  its  property 
remains  In  the  hands  of  a  receiver,  cannot  he 
held  liable  for  stock  killed  daring  the  receiver- 
Hliip. 

Appeal  from  district  court,  Fremont  county; 
W.  R.  Greene,  Judge. 

Action  at  law  to  recover  double  the  amount 
of  damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  Injuries  to  live  stock 
caused  by  negligence  on  the  part  of  the  de- 
fendant There  was  a  trial  by  Jury,  and  a 
verdict  and  Judgment  for  the  plaintiff.  The 
defendant  appeals.     Reversed. 

Theodore  Sheldon,  for  appellant  0.  8. 
Keenan,  for  appellee. 

ROBINSON,  J.  In  the  night  of  July  22, 
1893,  horses  and  colts  of  the  plaintiff  were  in- 
jured, and  some  were  killed,  while  on  the 
right  of  way  of  the  defendant's  railway  In 
Mills  county.  Within  30  days  after  the  acci- 
dent occurred,  a  notice  in  writing,  addressed 
to  the  defendant,  accompanied  by  an  affidavit 
showing  the  Injuries  inflicted,  and  the  pe- 
cuniary loss  sustained  by  the  plaintiff,  was 
served  on  an  agent  In  charge  of  a  station 
on  the  defendaAt's  road  In  Mills  county.  It 
does  not  appear  that  any  attention  was  given 
to  the  notice.  The  accident  occurred  at  a 
point  where  the  right  to  fence  the  right  of 
way  existed,  and  where  it  had  been  fenced; 
but  there  was  evidence  which  tended  to  show 
that  a  gate  in  the  fence  was  in  bad  condition, 
and  that  the  stock  had  entered  through  It 
onto  the  right  of  way.  The  verdict  and  Judg- 
ment were  for  double  the  amount  of  the  loss 


sustained  by  the  plaintiff.  The  defendant  de- 
nies liability  on  the  ground  that  at  the  time 
of  the  accident  it  did  not  have  control  of  tbe 
road,  and  that  it  was  then  being  operated  by 
3.  F.  Barnard  as  receiver,  appointed  by  ttie 
circuit  court  of  the  United  States  for  tlie 
Southern  district  of  Iowa.  It  is  shown  with- 
out conflict  In  the  evidence  that  Barnard  was 
appointed  receiver  of  the  road  in  June,  1893, 
that  he  was  operating  It  at  the  time  of  the  ac- 
cident, and  that  the  defendant  had  not  op- 
erated it  since  the  preceding  month.  Tbe 
question  we  are  required  to  determine  Is 
whether,  under  the  facts  stated,  the  defend- 
ant Is  liable,  under  section  1289  of  the  Code, 
for  the  loss  sustained  by  the  plaintiff  and  for 
the  statutory  penalty.  The  receiver  was  not 
the  agent  of  the  defendant  but  acted  under 
the  direction  and  control  of  the  court  which 
appointed  him.  Although  the  defendant  owTi- 
ed  the  property  of  which  he  had  diarge.  It 
had  no  voice  in  its  management,  and  could 
not  select  or  direct  the  employes  who  operat- 
ed it.  It  Is  well  settled  that  a  railway  com- 
pany, "in  the  absence  of  a  statute  imposing 
liability,  is  not  answerable  for  injuries  result- 
ing from  the  mistakes  or  negligence  of  a  re- 
ceiver or  his  agents  while  operating  the 
road."  Godfrey  v.  Railway  Co.,  116  Ind.  30, 
18  N.  E.  61;  State  v.  Wabash  Ry.  Co.,  115 
Ind.  466.  17  N.  E.  909;  Metz  v.  Railroad  Co., 
68  N.  T.  66;  Railroad  Co.  v.  Stringfellow,  44 
Ark.  322;  Railroad  Co.  v.  Dorough,  72  Tex. 
HI,  10  S.  W.  711;  Murphy  v.  Holbrook.  20 
Ohio  St  145;  Thurman  v.  Railroad  Co.,  56 
Ga.  376;  High,  Rec.  S  396.  This  action  was 
brought  under  the  provisions  of  section  1289 
of  the  Code,  which  are  as  follows:  "Any  cor- 
poration operating  a  railway,  that  falls  to 
fence  the  same  against  live  stock  running  at 
large  at  all  points  where  such  right  to  fence 
exists,  shall  be  liable  to  the  owner  of  any 
such  stock  injured  or  killed  by  reason  of  the 
want  of  such  fence  for  the  value  of  the  prop- 
erty or  damage  caused.  •  •  •  And  In  or^ 
der  to  recover  It  shall  only  be  necessary  for 
the  owner  to  prove  the  injury  or  destruction 
of  his  property;  and  if  such  corporation  falls 
to  pay  the  value  of  or  damage  done  to  any  such 
stock  within  thirty  days  after  such  notice  In 
writing,  accompanied  by  an  affidavit  of  such 
injury  or  destruction,  has  been  served  on  any 
officer,  station  or  ticket  agent  employed  in 
the  management  of  the  business  of  the  cor- 
poration in  the  county  where  the  injury  com- 
plained of  was  committed,  such  owner  shall 
be  entitled  to  recover  double  the  value  of  the 
stock  killed  or  damage  caused  thereto."  The 
question  presented  to  us  Is  not  an  open  wie  in 
this  state.  In  Brockert  v.  Railway  Co.,  82 
Iowa,  370,  47  N.  W.  1026,  the  liability  of  a 
railway  company  under  that  section  for  In- 
juries to  live  stock  Inflicted  while  the  rail- 
way was  being  operated  by  a  receiver  was 
considered  at  some  length,  and  It  was  held 
that  it  was  not  liable  in  any  action  like  this. 
Whether  it  could  be  made  liable  in  any  case 
was  not  decided.     The  rule  of  that  case  Is 
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dfBClsIre  of  this.  The  appellee  claims  that  the 
receiver  is  a.  party  to  this  action,  but  it  is 
clear  that  he  is  not.  The  Omaha  &  St.  Louie 
Railway  Company  alone  is  named  as  the  de- 
feudnnt.  It  is  true,  the  petition  states  that 
the  stocii  was  injured  while  the  railway  of 
the  defendant  was  being  operated  by  a  re- 
ceirer,  bat  it  also  alleges  that  the  train  which 
caused  the  injury  was  under  the  control  nt 
the  employes  of  the  defendant,  that  the  acci- 
dent was  caused  by  the  negligent  handling 
of  the  train  and  by  the  failure  of  the  de- 
fendant to  fence  its  right  of  way,  that  the 
notice  and  affidavit  contemplated  by  the  stat- 
ute were  served  on  an  agent  of  the  defend- 
ant, and  that  in  consequence  of  its  failure  to 
pay  the  loss  within  30  days  from  such  service 
the  plaintiff  is  entitled  to  recover  double  the 
amount  of  his  loss.  The  cause  of  action  is 
stated  as  against  the  defendant,  and  there  Is 
no  ground  for  claiming  that  the  receiver  Is  a 
party  to  the  suit.  He  did  not  appear  to  it, 
and  the  only  answer  filed  was  in  the  name  of 
the  Omaha  &  St.  Louis  Railway  Company. 
The  charge  of  the  court  to  the  jury  did  not 
authorize  a  recovery  against  the  receiver,  and 
the  case  was  tried  throughout  by  the  plaintiff 
on  the  theory  that  the  railway  company  was 
liable;  and  the  defendant  in  its  answer,  and 
by  motions  and  requests  for  instructions,  de- 
nied liability,  and  Insisted  that  the  statutory 
notice  was  not  served  on  any  of  its  agents, 
bat  upon  an  rgent  of  the  receiver,  and  that 
a  canse  of  action  against  it  had  not  been 
shown.  Therefore  the  defendant  has  not 
waived  Its  right  to  insist  upon  the  objections 
now  made.  So  fai  as  we  are  advised,  the 
railway  of  the  defendant  was  being  operated 
by  the  recover  when  this  cause  was  tried  in 
the  district  court,  and  nothing  to  make  the 
defendant  responsible  for  liabilities  incurred 
by  the  receiver  is  shown.  The  Judgment  of 
the  district  court  Is  reversed. 


OWBIN  V.  CITY  OP  BTP.  DODOB. 
(Siqncme  Court  of  Iowa.     May  16,  1896.) 

AcnOK  AOAIH8T  CiTT— DeFBCTIVK  CROSSING— No- 

Tic»^8or»ioi«soT  — Knowlbdos  or  Matok  — 

EVIOBSCB— Co.lTBIBOTOlir  NlOLIOSKCS— NOTICl 
TO  COCSCILMAN. 

l."McClain'g  Code,  8  633,  provides  that 
in  an  cases  of  personal  injury  resulting  from 
defective  streets  or  sidewalks  no  suit  shall 
be  brought  against  a  city  after  six  months, 
nnlcss  written  notice,  specifying  the  place 
and  circumstances,  shall  have  been  served  up- 
on the  corporation  within  90  days  after  the 
ininry.'  Held,  that  a  notice  recitiiie  that  plain- 
tiff received  her  injuries  "while  walking  along 
llie  sidewalk  on  the  west  side  of  C.  street 
(which  ran  north  and  south),  and  attempting 
to  cross  L.  street  (which  ran  east  and  west)  at 
the  sontheaat  corner  of  C.  at  its  intersection 
with  L.,"  by  reason  of  a  "defect  in  the  cross- 
ing at  said  point  by  the  planks  being  placed  so 
far  apart," — was  sufficient,  though  it  intended 
to  refer  to  the  corner  bounded  on  the  east  by 
C.  street  and  on  the  south  by  L.  street,  there 
being  no  evidence  that  tliere  was  any  other 
crossing  over  L.  street  at  or  near  that  point, 
or  that  th«fe  was  any  other  constructed  with 
planks. 


2.  Evidence  that  the  mayor's  attention  was 
called  to  the  exact  place  of  the  accident  three 
(l.iys  after  It  happened  was  admissible  to  show 
tliat  the  city  was  not  misled  by  the  defective 
description  in  the  notice. 

3.  The  facts  being  undisputed,  the  sufficien- 
cy of  the  notice  of  the  accident  was  for  the 
conrt. 

4.  One  who  started  to  cross  a  street  after 
dark,  and  who  was  not  shown  to  be  familiar 
with  the  condition  of  the  crossing,  or  with  the 
dangers  attending  an  attempt  to  cross  it,  was 
not  bound,  at  her  peril,  to  discover  defects  in 
the  planks,  but  was  held  only  to  ordinary  care; 
and,  unless  she  knew  that  it  was  imprudent  to 
pass  over  the  walk,  was  not  required  to  take 
another  ronte. 

5.  Notice  to  a  member  of  the  city  council 
of  a  defective  crossing  is  notice  to  the  city. 

Appeal  from  district  court,  Webster  coun- 
ty;  S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injuries  received  by  plaintiff  by  reason 
of  a  defective  sidewalk  or  crossing  in  the 
defendant  city.  There  was  a  trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Blake  &  Mitchell  and  Botsford,  Healy  & 
Healy,  for  appellant.  Yeoman  &,  Kenyon, 
for  appellee. 

DBEMBR,  J.  On  the  evening  of  the  14tb 
day  of  October,  1892,  the  plaintiff,  while  at- 
tempting to  pass  over  a  plank  street  crossing 
in  the  defendant  city,  stepped  between  the 
boards  there  laid,  and  received  the  Injuries 
of  which  she  complains.  She  alleged  that 
the  crossing  on  which  she  was  Injured  was 
at  tbe  comer  of  Cass  and  Locust  streets,  be- 
ing the  southeast  comer  of  block  11  In  Mor- 
rison and  Duncombe's  addition  to  the  city,  at 
the  southwest  corner  of  Cass  at  Its  intersec- 
tion with  Locust  street,  and  on  the  north 
side  of  Locust  street;  that  the  crossing,  as 
originally  constructed,  was  defective,  in  that 
an  open  space  of  about  one  foot  was  left  be- 
tween the  planks,  which  were  laid  length- 
wise across  a  ditch  or  gutter  In  tbe  street; 
and  that  the  crossing  had  remained  in  this 
defective  condition,  with  the  knowledge  and 
consent  of  the  city  authorities,  for  more  than 
four  months  prior  to  the  accident  She  also 
averred  that  she  was  free  from  negligence 
contributing  to  her  Injury,  and  she  asked 
judgment  for  $9,000.  The  defendant,  for 
answer,  denied  all  allegations  of  the  petition, 
and  further  pleaded  as  an  affirmative  de- 
fense that  tbe  accident  happened  at  the 
southwest  comer  of  block  11,  and  on  the 
north  side  of  Locust  street,  and  at  the  north- 
west comer  of  the  Intersection  of  Cass  and 
Locust  streets  In  the  city  of  Ft  Dodge;  and 
that  no  notice,  such  as  required  by  section  1, 
c.  26,  Acts  22d  Gen.  Assem.,  has  been  served 
upon  the  defendant.  The  case  was  tried  to 
a  Jury,  which  returned  a  verdict  for  plaintiff 
in  the  sum  of  $2,000,  upon  which  judgment 
was  rendered,  and  this  appeal  followed. 

1.  The  first  matter  called  In  question  by 
appellant's  counsel  relates  to  tbe  sufficiency 
of  the  preliminary  notice  given  by  plaintiff. 
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The  statute  referred  to  by  defendant  In  Its 
answer  is  as  follows:  "In  all  cases  of  per- 
sonal Injury  resulting  from  defective  streets 
or  sidewalks,  or  from  any  cause  originating 
In  the  neglect  or  failure  of  any  municipHl 
corporation  or  its  officers  to  perform  their 
duty  in  constructing  or  maintaining  streets 
or  sidewallts,  no  suit  sliall  be  brought 
against  the  corporation  after  six  months 
from  the  tlmo  of  the  injury  unless  written 
notice  specifying  the  place  and  circumstan- 
ces of  the  injury  shall  have  been  served  up- 
on such  municipal  corporation  within  ninety 
days  after  the  injury."  This  action  was 
commenced  more  than  six  months  after  the 
injury,  and  plaintiff  served  a  notice  upon 
the  defendant,  la  which  she  stated  that  she 
received  her  Injuries  "while  walking  along 
the  sidewalk  on  the  west  side  of  Cass  street 
and  attempting  to  cross  Locust  at  the  south- 
west comer  of  Cass  at  its  intersectfon  with 
Locust"  Now,  it  appears  that  Locust  street 
runs  east  and  west,  and  Cass  north  and 
south,  through  Morrison  and  Buncombe's 
addition  to  the  defendant  city;  that  blocks 
4  and  11  are  Immediately  north  of  Locust, 
and  12  and  3  south  of  it,  and  that  blocks  3 
and  4  are  immediately  east  of  Cass,  and  11 
and  12  arc  immediately  west  The  follow- 
ing plat  will  explain  the  situation: 


rY»\Aut 


Street 


BernV^rlt  St'«t 

I 1    f 1    r 

The  appellant  contends  first  that  the  no- 
tice locates  the  place  a  block  away  from 
where  the  injury  occurred,  and  also  insists 
that  plaintiff  claims  the  spot  to  be  at  three 
different  places,  to  wit,  the  southeast  cor- 
ner of  block  11,  northwest  comer  of  Cass 
and  Locust  streets,  and  the  southwest  cor- 
ner of  Cass  and  Locust  streets.  With  refer- 
ence to  the  first  contention,  it  appears  from 
a  plat  attached  to  defendant's  abstract  that 
the  southeast  corner  of  block  11  is  at  the 
intersection  of  Cass  and  Walnut  streets,  but 
appellee  has  filed  an  amended  abstract,  from 
which  it  appears  tliat  this  is  an  error,  and 
that  the  comer  is  at  the  intersection  of  Cass 
and  Locust  This  amended  abstract  is  not 
denied,  and  we  accept  the  statements  there- 
in made  and  the  plats  attached  as  true.  We 
also  find,  after  a  close  examination  of  the 
record,  that  the  plaintlCF  has  not  at  any  time 


contended  or  charged  that  the  accident  oc- 
curred at  the  northwest  corner  of  Cass  and 
Locust  streets.  The  only  question  which  re- 
mains, then,  is,  is  the  notice  which  says  that 
the  accident  occurred  "while  plaintiff  was 
passing  along  the  sidewalk  on  the  west  side 
of  Cass  street  and  as  she  attempted  to  cross 
Locust  at  the  southwest  comer  of  Cass 
street  at  its  intersection  with  Locust"  suffi- 
cient? It  will  l>e  observed  that  the  state- 
ment is  not  that  the  accident  happened  at 
the  southwest  corner  of  the  intersection  of 
Cass  and  Locust  streets,  which  would  un- 
doubtedly mean  a  point  at  the  northeast 
corner  of  block  12,  but  the  southwest  comer 
of  Cass  street  at  Its  intersection  with  Locust 
which  might  mean  the  northeast  comer  of 
block  12,  but  might  also  properly  be  used  in 
referring  to  the  southeast  corner  of  block  11. 
It  is  well  known,  however,  tliat  It  is  very 
difficult  in  our  ordinary  speaidng,  to  locate 
a  street  comer  by  using  the  points  of  the 
compass.  When  one  refers  to  the  northwest 
corner  of  a  certain  street  intersection,  he  la 
frequently  understood  as  referring  to  the 
northwest  comer  of  the  block  south  and  east 
of  the  crossing,  but  more  often,  of  course, 
to  the  southeast  comer  of  the  blo<^  nonli 
and  west  from  the  Intersection.  But  when 
be  speaks  of  the  southeast  comer  of  a  cer- 
tain street  at  its  intersection  with  another, 
he  may  refer  to  the  northeast  comer  of  the 
block  lying  south  and  west  from  the  cross- 
ing; although  one  would  probably  be  Justi- 
fied in  inferring  that  reference  was  made  to 
the  southeast  comer  of  the  block  lying  north- 
west from  the  street  crossing.  In  this  par- 
ticular case,  however,  the  notice  further 
points  out  the  place  by  saying  "that  there 
was  a  defect  in  the  crossing  at  said  point 
by  the  plank  being  placed  so  far  apart  or 
from  some  other  defect  to  this  subscriber  tm- 
known,  that  she  stepped  through  the  said 
phink,  or  said  plank  gave  way  imder  her,  in 
whole  or  in  part,  iofiicting  the  injuries  com- 
plained of."  Now,  It  seems  to  be  undisputed 
that  the  plaintiff  was  injured  by  stepping 
between  planks  which  were  originally  laid 
about  a  foot  apart  over  a  ditch  along  the 
southeast  comer  of  block  11,  on  Locust  street 
which  was  about  2^  feet  deep.  There  was 
no  evidence  in  the  case  to  show  ttiat  there 
was  any  other  crossing  over  Locust  street  at 
or  near  this  point,  or  that  there  was  any 
other  constracted  as  tills  one  was  with 
planks  laid  as  before  stated.  The  object  of 
the  notice  is  tliat  the  city  authorities  may  in- 
vestigate the  question  of  the  defendant's 
liability  while  the  facts  are  fresh,  and  tho 
evidence  is  attainable;  and  reasonable  cer- 
tainty as  to  the  place  and  circumstances  of 
the  injury  is  all  that  is  required.  It  is  n<it 
intended  that  the  claimant  shall  state  tho 
exact  spot  where  the  accident  liappened,  and 
a  mistake  of  a  few  feet  ought  not  to  defeat 
the  action.  In  this  case  the  mistake.  If  there 
was  one,  was  ot  less  than  an  hundred  feet 
The  notice,  as  a  whole,  indicated  that  the 
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place  of  the  accident  was  at  the  intersection 
of  Locust  and  Cass  streets.  It  {minted  out 
tlie  side  of  the  street  upon  which  It  was  to 
be  found,  and  specified  the  defect  which  ex- 
isted In  the  crossing.  The  evidence  shows 
that  there  is  no  plank  crossing  on  the  soath 
side  of  Liocust  street,  nor  from  the  west  side 
to  the  east  side,  nor  at  any  of  the  four  cor- 
ners of  Cass  and  Locust  streets,  except  at 
the  southeast  comer  of  block  11.  It  seems 
to  us  that  no  one  with  that  notice  In  his 
hand,  looking  for  the  place,  and  passing 
along  the  west  side  of  Cass  street  at  or  near 
its  Intersection  with  Locust,  would  have 
failed  to  see  and  known  the  place  where  the 
accident  is  said  to  have  occurred.  Where 
the  notice  conveys  the  necessary  information 
to  the  proper  officers,  it  is  good,  even  though 
there  are  some  Inaccuracies  in  It  The  de- 
fendant could  not  have  been,  and  was  not  in 
fact,  misled.  The  attention  of  the  mayor  of 
I  the  city  was  called  to  the  exact  place  of  the 
I  accident  within  three  days  after  it  happened, 
I  and  the  particular  defect  was  pointed  out 
I  to  him.  The  testimony  relied  upon  to  prove 
the  mayor's  knowledge  of  the  place  was  ob- 
jected to,  but  we  think  it  was  proper;  not 
perhaps  to  supplement  the  notice,  but  to 
show  that  the  city  was  not  misled.  Our 
conclusions  find  support  in  the  following 
cases:  Fopper  t.  Town  of  Wheatland  (Wis.) 
18  N.W.514;  Wall  v.  Town  of  Highland  (Wis.) 
39  N.  W.  560;  Salladay  v.  Town  of  Dodgevllle 
(Wis.)  65  N.  W.  696;  Laird  v.  Town  of  Otsego 
(Wis.)  62  N.  W.  1042;  Faasett  v.  Town  of 
Roxbury,  55  Vt  5S2;  Brown  v.  Town  of 
Southbury  {Oaan.)  1  Atl.  819;  Chapman  v.  In- 
habitants of  Nobleboro,  76  Me.  427;  Fortia 
V.  Inhabitants  of  Easthampton  (Mass.)  8 
N.  E.  328.  The  lower  court  instructed  the 
Jury  as  a  matter  of  law  that  the  notice  was 
sufficient  This  is  said  to  be  errcH^Flrst  be- 
cause the  notice  was  not  sufficient;  and,  sec- 
ond, because  the  question  was  for  the  Jury, 
and  not  for  the  court  We  have  already  dis- 
posed of  the  first  objection.  As  to  the  sec- 
ond, we  may  say  that  while  it  may  not  al- 
ways be  true  that  the  question  is  for  the 
court,  yet  such  is  the  general  rule.  And  in 
this  particular  Instance,  the  facts  being  un- 
disputed, the  question  was  properly  deter- 
mined by  the  court  Rogers  v.  Inhabitants 
of  Shirley,  74  Me.  144;  Chapman  v.  In- 
habitants of  Nobleboro,  supra. 

2.  At  tbe  conclusion  of  plaintiff's  evidence 
defendant  moved  to  strike  out  the  same,  be- 
cause it  was  not  addressed  to  the  place  nam- 
ed in  the  preliminary  notice.  This  motion 
was  ommled,  and  defendant  thereupon  filed 
a  motion  for  a  continuance,  based  upon  the 
graond  that  it  had  not  investigated  any  place 
other  than  that  named  in  the  notice.  Ttils 
last  motion  was  overruled,  and  exception  tak- 
en.  and  tbe  ruling  is  now  assigned  as  error. 
We  think  it  was  correct.  What  is  said  in  the 
first  paragraph  of  this  opinion  is  a  sufficient 
answer  to  the  argument  of  counsel  on  this 
branch  of  tbe  case. 


S.  Certain  of  the  instructions  given  by  the 
court  are  complained  of,  and  it  is  also  argued 
that  the  court  was  in  error  in  refusing  certain 
of  those  asked  by  the  defendant  These  in- 
structions relate  almost  wholly  to  the  amount 
of  care  required  of  plaintiff  in  going  onto  and 
passing  over  tbe  crossing.  We  cannot  set 
tbem  out  in  full.  The  court  said.  In  sub- 
stance, that  plaintiff  could  not  recover  unless 
she  established  her  freedom  ^m  contribu- 
tory neglig'uce;  that  she  was  not  bound  to 
keep  her  eyes  constantly  on  the  walk  before 
her,  but  might  rely  upon  the  city  to  exercise 
ordinary  and  reasonable  care  to  keep  the 
place  in  repair,  but  that  it  was  her  duty  to 
remember  that,  notwithstanding  the  most  ef- 
ficient supervision,  yet  defects  and  obstruc- 
tions will  appear  in  and  upon  sidewalks,  and 
that  it  was  her  duty  to  use  ordinary  care  in 
passing  over  tbe  walks;  that  she  had  the 
right  to  travel  upon  the  street  and  over  the 
crossing,  and  that  her  care  or  negligence  de- 
pended upon  her  conduct  at  or  near  the  time 
and  place  of  her  fall.  The  instructions  asked 
by  defendant  were  to  the  effect  that  plaintiff 
was,  as  a  matter  of  law,  bound  to  discover 
defects  ascertainable  by  the  senses,  and  was 
guilty  of  contributory  negligence,  because  she 
might  have  seen  or  discovered  the  alleged  de- 
fect, or  might  have  taken  another  walk  to 
reach  her  destination.  We  think,  as  applied 
to  tbe  facts  in  this  case,  the  court  correctly 
instructed  the  Jury.  The  accident  happened 
after  dark,  and  there  was  nothing  to  show 
that  plaintiff  was  familiar  with  the  condition 
of  tbe  crossing,  or  with  the  dangers  attending 
an  attempt  to  cross  It.  She  was  not  bound, 
at  her  peril,  to  discover  the  defect.  Ordinary 
and  reasonable  care  and  prudence  was  aU 
that  was  required  of  her,  and  unless  she 
knew  it  was  imprudent  to  pass  over  the  walk 
she  was  not  required  to  take  another  route. 
Whether  she  exercised  reasonable  care  and 
prud«ice  was  a  question  for  the  Jury.  We 
liave  recently  had  occasion  to  re-examine  the 
question  here  presented,  and  will  content  our- 
selves by  citing  the  cases,  where  the  whole 
matter  Is  fully  considered:  Mathews  v.  City 
of  Cedar  Rapids,  80  Iowa,  460,  45  N.  W.  894; 
Lichtenberger  v.  Incorporated  Town  of  Meri- 
den  (Iowa)  58  N.  W.  1058;  Barnes  v.  Town 
of  Marcus  (Iowa)  65  N.  W.  335. 

4.  Other  instructions  with  reference  to  de- 
fendant's negligence  were  asked  and  refused. 
In  so  far  as  they  embodied  correct  rules  of 
law,  they  were  given  In  substance  by  the 
court  in  its  charge  to  the  Jury. 

5.  Witness  Tabor  was  allowed  to  testify 
that  he  saw  one  of  the  defendant's  city  alder- 
men at  the  place  of  the  alleged  accident  same 
months  before  plaintiff  received  her  injury, 
and  that  he  had  some  conversation  with  him 
In  reference  to  the  condition  of  the  crossing. 
This  testimony  was  for  the  purpose  of  show- 
ing actual  notice  to  the  city  of  the  condition 
of  the  walk  through  a  member  of  Its  city 
council.  It  is  contended  by  appellant  that 
this  was  error,  for  the  reason  that  notice  to 

Digitized  by  VjOOQlC 


284 


67  NOETHWKSTBKN  HEPOBTBR. 


(lo 


snch  an  officer  la  not  notice  to  the  city,  be- 
cause It  Is  not  shown  that  he  had  any  dnty 
to  perform  with  reference  to  the  sidewalk  or 
crossings.  We  have  heretofore  bad  occasion 
to  consider  this  question,  and  In  the  cases  of 
Carter  v.  Town  of  Montlcello,  68  Iowa,  179, 
26  N.  W.  129,  and  Trapnell  y.  City  of  Red 
Oak  Junction,  76  Iowa,  744,  39  N.  W.  884,  we 
announced  that  notice  to  snch  an  officer  was 
binding  upon  tjie  mimiclpallty.  These  cases 
are  decisive  of  the  question  presented. 

Some  other  points  are  discussed  by  counsel, 
but  what  we  haye  said  disposes  of  eyery 
question  of  any  moment  in  the  case.  We 
have  not  considered  the  affidavits  flled  by  the 
respective  parties,  for  the  reason  that,  should 
we  And  appellant's  contention  true.  It  would 
not  change  the  result  There  is  no  prejudi- 
cial error  in  the  record,  and  the  judgmoit  Is 


STATE  V.  SW AFFORD. 

(Supreme  Court  of  Iowa.     Maj  20,  1896.) 

Pbwdrt— What  Constitdtis— Evioenob — Bufm- 

CIBMCr— WiTNBSS— PbIVILEOBD  COMMDNICATIOXS 

—  Statbmbst  to  Attobset  —  Tkial  —  Instruo- 

TION8— PbOVINOB  OF  JUBT. 

1.  A  petition  alle^d  that  on  or  before  Sep- 
tember 1,  1883,  plaintiff  was  an  unmarried 
woman  of  previoasly  chaste  character,  and 
that  on  or  about  said  day  defendant  'seduced 
tier.  Defendant  answered  by  general  denial 
only.  She  gave  birth  to  a  child  April  4,  1894. 
Hetditbat  testimony  of  a  witness  that  on  July 
4,  1803,  he  had  sexual  intercourse  with  the 
plaintiff  was  material  on  the  question  of  dam- 
ages, and,  if  false,  constituted  perjury. 

2.  On  a  trial  for  perjury,  defendant  was 
charged  with  having  testified  falsely  in  a  civ- 
il action  for  seduction,  that  prior  to  the  alleged 
date  of  such  seduction,  on  tne  night  of  July  4, 
1893,  he  had  intercourse  with  plaintiff  in  such 
action.  In  the  criminal  case,  sne  testified  that 
defendant  did  not  have  intercourse  with  her 
at  snch  time,  and  defendant  testified  that  he 
did.  Held,  that  it  was  not  error  to  exclude  evi- 
dence by  defendant  that  he  afterwards  bad 
intercourse  with  her. 

3.  It  was  error  to  exclude  evidence  that 
she  and  defendant  were  togethw  alone  on  the 
■light  of  July  4,  1898,  and  bad  opportunity  to 
have  such  intercourse.     Given,  J.,  dissenting. 

4.  In  a  civil  action  for  seduction,  a  witness 
for  defendant  testified  that,  prior  to  the  alleged 
seduction,  he  had  intercourse  vrltfa  plaintiff. 
Afterwards,  she,  her  father,  her  attorney,  and 
snch  witness  had  a  conversation  in  her  attor- 
ney's office  as  to  a  certain  plan  to  relieve  her 
from  the  effect  of  the  witness*  testimony  in 
preventing  her  from  obtaining  employment  as 
a  school  teacher;  and  such  attorney  agreed 
with  the  witness  that,  in  case  he  was  prose- 
cuted by  defendant,  he  would  act  as  such  wit- 
ness' attorney.  Ucld,  that  what  was  said  by 
the  witness  in  snch  conversation  in  the  hearing 
of  snch  attorney,  prior  to  their  agreement,  was 
not  privileged. 

5.  Defendant  was  charRcd  with  p^jnry  In 
swearing,  in  a  seduction  case  against  another, 
to  the  material  fact  that  at  a  certain  time  he 
had  intercourse  with  the  woman  seduced;  and 
he  testified  that  he  swore  to  the  truth.  She 
testified  positively  that  It  was  false,  and  was 
corroborated  by  admissions  made  to  her  attor- 
ney, and  other  admissions  made  in  the  pres- 
ence of  herself,  her  attorney,  and  her  father. 
Held,  that  a  verdict  of  guilty  was  not  against 
the  clear  weight  of  evidence^ 


6.  Where  defendant  Is  charged  wltli  per- 
jury in  a  certain  action,  the  question  as  to  what 
testimony  of  defendant  was  material  in  sucb 
action  is  for  the  court  and  not  for  the  jury. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

Defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  perjury,  and  judgment  of  Im- 
prisonment in  the  penitentiary  for  two  years 
entered  against  him,  from  which  he  appeals. 
Reyersed. 

Bailey  &  Murphy  and  George  A.  Ewlng,  for 
appellant  Milton  Remley,  Atty.  Goi.,  George 
W.  Ball,  Co.  Atty.,  and  Joe  A.  Edwards,  for 

the  State. 

GIVEN,  J.  1.  On  the  2l8t  day  of  March, 
1894,  Maud  M.  Bane  flled  her  petition  In  the 
district  court  of  Johnson  county  against  T.  E. 
Murphy,  stating  as  her  catise  of  action  as  fol- 
lows: "That  heretofore,  to  wit,  on  and  before 
the  Ist  day  of  September,  1893,  she  was  an  un- 
nuuTled  woman,  of  previously  chaste  charac- 
ter, a  resident  of  Pom  township,  in  Johnson 
connty,  Iowa,  and  of  the  age  of  majority; 
that  on  or  about  said  1st  day  of  September, 
1893,  the  defendant  for  the  purpose  of  Injn- 
rlng  and  destroying  plaintiff's  good  name,  tiap- 
piness,  and  future  comfort,  did  seduce  and 
debauch  the  plaintiff,  and  did  then  and  there 
cause  her  to  be  pregnant  with  child,  all  to 
the  plainttfTs  damage  In  the  sum  of  $10,000." 
She  asked  judgment  for  that  amount  The  de- 
fendant Murphy  answered,  denying  generally; 
and  thereafter,  on  the  4th  day  of  Jane,  1894, 
the  deposition  of  this  defendant  was  taken  In 
said  action  before  O.  A.  Byington,  a  notary 
public,  duly  authorized  to  take  the  same.  The 
dbarga  is  that  defendant,  Swafford,  In  glylng 
his  testimony  before  said  notary,  "willfully, 
corruptly,  knowingly,  falsely,  and  fdoniously 
swore  that  he,  the  said  Charles  B.  Swafford, 
bad  sexual  Intercourse  with  the  said  Maud  M. 
Bane  twice  on  the  night  of  July  4,  1893,  at  her 
home." 

2.  To  constitute  perjury,  said  testimony  of 
the  defendant  must  have  been  to  a  nuiterial 
matter  in  the  proceeding  In  which  It  was  tak- 
ea  Code,  |  8936  Appellant  contends  that, 
under  the  Issues  joined  In  that  case,  said  tes- 
timony was  not  to  any  material  matter  there- 
in; that  the  presumption  of  law  establishes 
prima  facie  the  chaste  character  of  the  plain- 
tiff In  a  seduction  case,  and  therefore  the  aver- 
ment of  chastity  In  said  petition  waa  not  es- 
sential to  the  cause  of  action,  and  need  not 
have  been  alleged,  and  was  not  required  to  be 
proven,  and  therefore  the  general  denial  join- 
ed no  Issue  thereon.  It  Is  further  argued  that 
the  character  of  the  plclntUf  in  that  case  for 
chastity  could  only  become  material  under  a 
plea  of  a  want  of  chastity  in  mitigation  of 
damages,  and,  as  no  such  plea  was  made  in 
that  case,  said  testimony  was  ImmaterlaL 
That  the  allegation  that  the  defendant  In  that 
action  caused  the  plaintiff  to  be  pregnant 
with  child  was  not  essential  to  recovery,  but 
might  be  shown  In  aggi-avatlon  of  damages  b; 
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tlie  plaintiff,  and  that  the  defendant  might 
show  in  mitigation  that  the  pregnancy  was 
caused  by  another.  These  propositlonB  may 
all  be  conceded;  yet  it  remains  clear,  we 
tliink,  that  said  testimony  was  to  a  material 
matter  in  that  case.  Concede  tliat,  npon  an 
allegation  of  seduction  alone  and  a  general 
denial,  this  testimony  would  have  been  Imma- 
terial under  the  presumption  of  chastity;  yet 
we  hare  the  allegation  of  pregnancy  caused  by 
the  defendant  In  that  action,  In  aggravation  of 
damagea,  and  his  denial  thereof.  Upon  this 
tasue  the  paternity  of  the  child  was  material. 
The  child  was  bora  April  4,  1894;  and  on  June 
4.  1804,  thte  defendant  testified  that  he  had 
sexual  intercourse  with  that  plalntiflT  on  the 
night  of  July  4,  1893,  Jnst  nine  months  prior 
to  the  birth  of  the  child.  Surely,  his  testi- 
mony was  material  ppon  the  issue  as  to  the 
amount  of  damages,  if  not  as  to  the  chastity 
of  that  plaintiff.  Whether  such  evidence 
would  be  material  under  an  averment  of  se- 
duction alone  anc*  a  general  denial  we  do  not 
determine,  as  we  regard  it  as  material  on  the 
issue  as  to  damages. 

3.  On  this  trial,  Maud  M.  Bane  testified  that 
the  defendant  nevei  had  sexual  intercourse 
with  her  at  any  time  or  place.  Thereafter 
the  defendant  testified  in  his  own  behalf,  and, 
on  his  examination  In  chief,  said:  "I  had  sex- 
ual intercourse  with  Maud  Bane  that  night 
(July  4,  1893]  twice,  in  the  house,  on  the  so- 
fk."  Upon  further  examination,  he  stated  that 
he  saw  Miss  Bane  the  first  and  also  on  the 
second  Sunday  after  said  4th  of  July.  He 
was  then  asked:  T>ld  yon  or  not  liave  inter- 
course with  Miss  Bane  on  that  occasion?" 
To  this  the  state  objected,  as  immaterial,  ir- 
relevant, and  Incompetent,  which  objection 
was  sustained,  and  of  this  appellant  com- 
plains. His  contention  Is  that  if  he  could 
show  that  he  had  sexual  intercourse  with  her 
on  or  about  the  4tb  day  of  July,  1893,  he  was 
not  guilty  of  perjury  in  testifying  as  he  did 
in  said  deposition.  Appellant  quotes  from 
Whart.  Cr.  Law.  {  1276,  as  follows:  "If  a  wit- 
ness be  asked  whether  goods  were  paid  for  on 
a  particular  day,  and  he  answers  In  the  af- 
firmative, if  the  goods  were  really  paid  for, 
though  not  on  that  particular  day,  it  would  not 
be  perjury,  unless  the  day  be  material."  Plath 
V.  Bramsdorff,  40  Wis.  Ill,  is  also  citcsd. 
wherein  the  particular  day  on  which  a  certain 
act  was  done  was  held  not  to  be  material. 

The  charse  is  that  the  defendant  teudfled 
falsely  that  he  had  sexual  Intercourse  with 
Hand  M.  Bane  twice  on  the  night  of  July  4, 
1893,  and  it  is  alleged  that  be  did  not  have 
aexniU  intercourse  with  her  on  said  night, 
"nor  at  any  other  time,  twice,  nor  once,  nor 
at  nXL"  Whether,  as  a  matter  of  pleading, 
that  part  of  the  negative  averment  that  he 
did  not  have  sexual  Intercourse  with  her  at 
any  other  time  might  be  treated  as  surplus- 
age, we  need  not  determine.  It  is  evident 
from  the  record  that  the  contention  is  wheth- 
er the  defendant  was  guilty  of  perjury  In 
nweariag  that  he  had  intereonrse  with  Maud 


M.  Bane  on  the  night  of  July  4,  1893.  This, 
as  we  have  said,  was  a  materia  Issue  In  the 
sednctlon  case,  and  is  an  Important  issue  tn 
this.  She  testifies  positively  that  he  did  not 
have  sexual  Intercourse  with  her  on  the  night 
of  July  4,  1893,  and  be  again  testifies  as 
positively  that  he  did.  There  is  no  pretense 
that.  In  testifying  on  either  occasion,  the 
defendant  was  mistaken  as  to  the  day.  The 
charge,  the  plea,  and  the  proofs  all  relate  to 
July  4,  1893;  hence  the  day  Is  material,  and 
what  Is  said  as  to  other  times  is  Immaterial. 
Maud  M.  Bane  testified  In  chief  on  behalf  of 
the  state  that  she  saw  the  defendant  on  the 
4th  day  of  July,  1883,  at  her  home,  and  that 
he  did  not  have  sexual  Intercourse  with  her 
on  tliat  day  or  night,  nor  at  any  other  time. 
This  was  all  the  evidence  offered  by  the  state 
as  to  the  time  the  defendant  and  Maud  M. 
.  Bane  were  together  on  that  day  or  night. 
Her  further  testimony  in  chief  was  solely  as 
to  the  interview  in  Mr.  Remix's  office  on 
the  7th  day  of  Aagust,  1894.  On  her  cross- 
examination  she  testified  as  follows:  "I  was 
with  Mr.  Swafford  on  the  night  of  July  4th, 
1893.  In  the  daytime  I  was  with  blm  at  the 
iron  bridge,  and  returned  home  In  the  even- 
ing. We  took  our  suiter  at  home.  After 
supper  we  went  down  to  Linder's  platform.  I 
tliink  we  stayed  there  until  about  halt  past 
nine  o'clock,  and  then  Mr.  Swafford  and  I 
returned  home.  There  was  nobody  present 
at  that  time  but  Mr.  Swafford  and  myself.  I 
don't  know  how  long  Mr.  Swafford  stayed. 
I  don't  think  he  was  there  over  an  lx>ur." 
The  further  cross-examination  <m  this  sub- 
ject was  as  follows:  "Q.  And  during  that 
hour  yon  and  Mr.  Swafford  were  there  togeth- 
er alone?  A.  Not  alone;  no,  sir.  Q.  Who 
else  was  there?  (Same  objection.)  Ooort: 
It  may  be  answered,  but  the  gentlemen  nn- 
derstand  my  rule.  Anything  collateral  to  the 
main  question  Inquired  into  that  the  cross-ex- 
amination upon  it  is  conclusive,  that  you 
can't  call  out  a  matter  for  the  purpose  of  ccm- 
tradlctlon.  A.  Our  folks  came  home  about  15 
or  20  minutes  after  we  did;  they  were  at  len- 
der's. I  think  we  left  the  platform  at  about 
half  past  nine  o'clock;  It  wasn't  later.  And 
our  folks  got  home  may  be  20  minutes  after 
we  did;  not  later  than  that.  We  had  a  team 
and  buggy,  and  drove  right  home  from  the 
dance.  The  horses  trotted  a  good  share  of  the 
way  home."  Albert  Llnder  was  called  on 
behalf  of  the  defendant,  and  having,  with- 
out objection,  stated  that  he  saw  Mr.  and 
Mrs.  Bane,  Maud  M.  Bane,  and  the  defendant 
on  the  night  of  the  4th  of  July,  1893,  the  fol- 
lowing occurred  upon  his  further  examina- 
tion: "Q.  At  what  place  did  yon  see  them? 
(Plaintiff  objects,  as  Immaterial.  Objection 
sustained.  Defendant  excepts.)  A.  I  live  a 
half  mile  this  side  of  where  Mr.  Bane  lives. 
Had  a  dance  at  my  place  on  the  night  of  July 
4th,  1893.  Q.  Did  you  see  Mr.  Bane's  fc^s 
there?  (Plaintiff  objects,  as  immaterial,  in- 
competent, and  Irrelevant.  Objection  sustain- 
ed.    Defendant    excepts.)    Q.  Did   yon    see 
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Hand  Bane  and  Mr.  Swafford  there  that 
night?  A.  Tea,  shr.  (Same  objection.  Same 
mling.  Defendant  excepts.  State  movee  to 
strike  out  the  answer.  Motion  sustained. 
Defendant  excepts.)  Q.  What  time  did  Mr. 
Swaftord  and  Miss  Bane  leave  your  place 
that  night?  (Plaintiff  objects,  as  immaterial, 
4rreleyant,  and  incompetent  Objection  sus- 
tained. Defendant  excepts.)  Q.  Wliat  time 
that  night  did  Mr.  James  Bane  and  Mrs. 
Bane  leave  there  with  reference  to  the  time 
that  Maud  Bane  and  Mr.  Swafford  left  there? 
(Plaintiff  objects,  as  Immaterial,  irrelevant, 
and  incompetent  Objection  sustained.  De- 
fendant excepts.)  Q.  Mr.  Linder,  isn't  it  true 
that  Mr.  Swafford,  Miss  Maud  Bane,  Mr. 
James  Bane,  and  Mrs.  James  Bane,  and  Mr. 
Bert  Bane,  Mr.  Earl  Bane,  and  the  younger 
children  of  Mr.  Jamps  Bane  and  Mrs.  Bane, 
were  at  that  dance  that  night  and  that  Mr. 
Swafford  and  Miss  Maud  Bane  went  away 
from  there  in  a  buggy,  and  that  they  left  there 
in  the  evening  about  9  o'clocic  or  thereabouts, 
and  that  Mr.  James  Bane  and  Mrs.  Bane  and 
all  the  rest  of  the  Bane  family  remained 
there  at  your  place  tiU  between  12  and  1 
o'clock  on  the  night  of  July  4,  1893,— ain't 
that  true?  (Plaintiff  objects,  as  Immaterial, 
irrelevant,  and  incompetent  and  for  the  fur- 
ther reason  tliat  it  is  leading.  Sustained, 
upon  the  ground  that  it  is  immaterial.  De- 
fendant excepts.)"  The  purpose  of  this  exam- 
ination of  Mr.  Linder  was  evidently  to  show 
that  the  defendant  and  Maud  M.  Bane  were 
alone  together  at  her  father's  home  for  a 
longer  time  than  she  stated  on  her  cross-ex- 
amlnation,  and  thus  not  only  to  contra<li«^ 
her,  but  also  to  show  tliat  they  had  oppor- 
tunity to  have  done  what  defendant  swore 
they  did.  The  evidence  was  admissible,  if 
at  all,  either  as  original  evidence  on  behalf 
of  the  defendant,  or  in  rebuttal  of  something 
offered  by  the  state,  or  in  contradiction  of 
Maud  M.  Bane  in  her  statements  made  upon 
her  cross-examination.  It  Is  the  opinion  of 
the  majority  that  as  this  evidence  tends 
to  show  that  these  persons  were  alone  to- 
gether for  a  sufficient  length  of  time  to  have 
done  what  the  defendant  swore  they  did  do. 
It  was  admissible  as  original  evidence  on  lie- 
half  of  the  defendant  and  that  the  court 
erred  in  excluding  it  It  is  the  view  of  the 
writer  tliat  this  evidence  is  immaterial,  and 
was  therefore  properly  excluded.  All  that  it 
tends  to  prove  is  ttiat  these  persons  had  an 
opportunity  to  have  had  sexual  Intercourse, 
as  sworn  to  by  defendant  Surely,  no  pre- 
sumption that  they  were  guilty  of  such  con- 
duct arises  from  the  mere  fact  that  they  were 
together  alone.  Evidence  of  opportunity 
proves  nothing,  and  Is  therefore  Immaterial. 
Evidence  of  want  of  opportunity  would  tend 
to  show  that  defendant's  statement  in  his 
deposition  was  false;  and,  liad  the  state  of- 
fered such  evidence,  then,  and  then  only, 
would  this  evidence  have  been  admissible  in 
rebuttaL 
4.  Milton  Remley,  Esq.,  who  waa  attorney 


for  Miss  Bane  in  her  case  against  Mnrphy, 
was  called  by  the  state  to  testify  to  a  con- 
versation had  with  the  defendant  alone,  abort- 
ly  prior  to  August  7,  1894,  concerning  bis  re- 
lations to  Miss  Bane;  also,  to  a  convena- 
tlon  had  on  August  7th  ttetween  Miss  Bane, 
her  father,  the  defendant  and  the  witness. 
It  appears  that  the  testimony  wliicb  the  de- 
fendant had  given  was  in  the  way  of  Miss 
Bane's  getting  employment  as  a  school  teach- 
er, and  the  persons  named  had  met  on  Au- 
gust 7th,  in  Mr.  Remiey's  office,  to  see  wliat 
if  anything,  could  be  done  to  remove  the  dif- 
ficulty. The  defendant  was  allowed  to  ex- 
amine Mr.  Remley  as  to  his  relations  as  an 
attorney  to  the  defendant  It  appears  that 
in  the  course  of  the  conversation  on  th«  7th. 
different  plans  were  proposed  to  relieve  Miss 
Bane  from  the  effect  of  the  defendant's  tes- 
timony In  preventing  her  from  gettlns  em- 
ployment as  a  teacher.  When  a  certain  plan 
was  proposed,  defendant  said,  "Then,  suppose 
Murphy  should  undertake  to  prosecute  me;" 
and  it  was  agreed  that  In  that  event  Mr.  Rem- 
ley should  act  as  tiia  attorney  in  the  matter. 
Defendant  objected  to  Mr.  Remiey's  testify- 
ing to  anything  tliat  was  said  by  the  defend- 
ant on  the  7th,  liecause  confidential  and  priv- 
ileged. No  objection  was  made  to  Mr.  Remiey's 
testifying  to  what  the  defendant  said  to  him 
two  or  three  weelcs  prior  t»  August  7th;  nor 
could  there  be,  as  that  conversation  was  in  no 
sense  confidential.  Mr.  Remley  was  permitted, 
over  the  defendant's  objection,  to  testify  to 
what  was  said  in  the  conversation  on  the  7th. 
prior  to  the  time  that  he  agreed  to  act  as 
defendant's  attorney  in  case  he  was  prosecut- 
ed by  Murphy.  Mr.  Remley  declined  to  state 
any  part  of  the  conversation  ttiat  occurretl 
after  he  so  agreed,  and  was  not  asked  nor  re- 
quired to  do  BO.  Defendant  contends  that 
the  entire  conversation  is  privileged,  and  cites 
State  V.  Houseworth  (Iowa)  60  N.  W.  221. 
In  that  case  the  question  was  whether  confi- 
dential communications  from  a  prosecuting 
witness  to  the  county  attorney  were  prlTileg- 
ed.  It  was  held  that  under  our  statute  the 
relation  of  attorney  and  client  need  not  neces- 
sarily exist  to  render  a  confidential  communi- 
cation privileged.  This  court  said:  "While  it 
is  true  that  as  to  attorneys,  such  communica- 
tions are  oftener  made  by  clients  than  by  oth- 
ers, we  do  not  think  tliere  la  any  such  limita- 
tion npon  the  operation  of  the  statute,  bat 
that  it  matters  not  from  whom  the  communi- 
cation is  received,  if  it  be  to  a  practicing  attor- 
ney in  bis  professional  capacity,  and  neces- 
sary for  him  to  discharge  the  functtons  of  his 
office."  The  communication  testified  to  waa 
not  made  in  confidence  to  Mr.  Remley.  It 
was  not  made  to  him  more  than  to  the  other? 
present,  upon  whom  no  confidence  was  en- 
Joined,  and  of  whom  it  could  not  be  required. 
Whether  what  was  said  in  the  presence  of 
Miss  Bane  and  her  father  after  Mr.  Remiey's 
agreement  to  act  as  attorney  for  the  defend- 
ant Is  privileged  we  do  not  determine,  as  no 
testimony  was  given  in  relation  thereto.     The 
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communication  -was  not  to  Mr.  Remley  in  bis 
profesalonal  capacity,  nor  was  It  necessary  to 
enable  bim  to  discbarge  tbe  functions  of  hla 
office.  Tbe  purpose  of  the  interview  was  to 
devise  some  plan  by  whlcb  the  effect  of  the 
defendant's  testimony  ^ven  In  said  deposi- 
tion could  be  modified  or  removed,  so  as  not 
to  Interfere  with  Miss  Bane's  getting  a  school. 
We  do  not  think  that  it  can  be  properly  said 
tbat  Mr.  Kemley  was  acting  as  an  attorney  in 
tluit  matter,  but,  If  it  may,  the  element  of  con- 
fidence that  is  requisite  to  render  the  com- 
naunlcation  {K'lvlleged  Is  lacking. 

5.  Appellant's  next  contention  is  tbat  the 
verdict  Is  contrary  to  the  evidence.  The  evi- 
dence Is  somewhat  voluminous  and  confilct- 
Ing,  and  would  require  more  space  to  here  set 
oat  or  to  discuss  in  detail  than  should  be 
taken  for  that  purpose.  In  State  v.  Wise, 
83  Iowa,  586,  50  N.  W.  68,  It  is  said:  "Tbe 
role  in  such  cases  is  different  from  that  ap- 
plied In  civil  cases.  This  court,  though  pro- 
ceeding carefully  and  cautiously,  will  inter- 
fere in  criminal  cases  more  readily  than  in 
civil.  We  wiU  not,  in  a  criminal  case,  support 
a  verdict  If  it  be  against  the  clear  weight  of 
the  evidence."  Onided  by  this  rule,  we  have 
(examined  the  evidence;  and  while,  if  it  was 
before  us  to  decide  therefrom  upon  tbe  de- 
fendant's guUt  or  innocence,  we  might  reach 
a  different  conclusion  from  that  arrived  at  by 
the  Jury,  we  cannot  say  that  the  verdict  is 
contrary  to  the  evidence.  There  is  no  doubt 
but  tbat  the  defendant  testified  upon  oath  as 
alleged  to  what  we  hold  to  have  been  a  mate- 
rial matter.  Miss  Bane  swears  positively 
that  it  was  false,  and  In  this  she  is  corrobo- 
rated by  admissions  made  by  tbe  defendant 
to  Mr.  Remley  prior  to  August  7tta,  and  on 
that  day,  in  the  presence  of  Miss  Bane,  ber 
father,  and  Mr.  Remley.  There  is  other  cor- 
roborating evidence,  sufficient,  we  think,  to 
!«ustain  tbe  finding  that  the  defendant's  state- 
ment in  bis  deposition  was  false,  and  known 
to  bim  to  be  so. 

Tbe  petition  and  answer  in  the  case  of 
Maud  M.  Bane  v.  T.  E.  Murphy  was  in  evi- 
dence, and  the  court  instructed  that  thereun- 
der tbe  matter  testified  to  by  tbe  defendant 
in  said  deiMsltlon  was  materiaL  Api)eUant 
contends  that  the  question  of  materiality 
should  bave  been  left  to  the  Jory.  Not  so,  we 
think.  It  was  the  province  of  the  court  to 
constme  these  pleadings,  and  to  determine,  as 
a  matte'  of  law,  what  the  Issues  were.  In 
State  ▼.  Gaywood  (Iowa,)  65  N.  W.  385,  this 
court  said:  "Tbe  qnestlon  of  determining  the 
materiality  of  tbe  evidence  offered  in  a  case 
is  always  one  for  the. court,  and  we  can  con- 
reive  of  no  reason  why  the  same  mle  should 
not  be  applied  when  it  becomes  necessary  to 
determine  whether  evidence  offered  upon  tbe 
trial  of  another  case  was  material.  Tbe  fol- 
lowing authorities  abundantly  sustain  the  cor- 
rectness of  the  instruction:  [Citing  cases.]" 
6.  Other  errors  than  those  discussed  were 
assigned  We  have  examined  them  as  best 
we  coold,  unaided  by  argument,  and  fall  to 


discover  any  errors  tberdn  prejudicial  to  tbe 
appellant 

We  feel  called  upon,  before  concluding  this 
opinion,  to  express  our  disapproval  of  the  re- 
marks of  counsel  for  appellant.  In  their  argu- 
ment, derogatory  to  the  Judge  who  presided 
at  the  trial,  and  to  the  prosecuting  attorney. 
We  find  nothing  in  the  record  to  warrant 
these  criticisms  and  inslmutlons.  Counsel 
should  not  pervert  the  privilege  of  legitimate 
argument  to  such  a  purpose,  nor  impose  upon 
this  court  the  reading  of  matter  so  entirely 
foreign  to  the  merits  of  their  case. 

For  error  pointed  out  in  the  third  paragraph 
of  this  opinion,  the  Judgment  of  the  district 
court  Is  reversed. 


BURROW  V.  BURROW  et  aL 

(Supreme  Court  of  Iowa.     May  21,  1S86.) 

Aiiiixs  —  DisABiLiTiss  —  Propbrtt  bt  Dbscbmt. 

Under  Acts  22d  Gen.  Assem.  c.  85,  g  1, 
prohibiting  nonresident  aliens  from  acquiring 
title  to,  or  talking,  or  holding  lands  in  this  state 
by  devise,  descent,  purchase,  or  otherwise,  only 
as  thereinafter  provided,  and  section  2,  provid- 
ing that  a  nonresident  alien  may  acquire  and 
hold  real  estate  if,  within  fire  years  from  the 
date  of  purchase,  the  same  is  placed  in  actual 
possession  of  a  relative  of  such  purchaser,  re- 
luted  within  the  third  degree,  and,  further,  that 
such  occupant  becomes  a  naturalized  citizen 
10  years  from  the  purcbaste,  nonresident  aliens 
can  acquire  and  hold  lands  by  parchase  only, 
and  not  by  devise  or  descent. 

Appeal  from  district  court.  Sac  county;  Z. 
A.  Church,  Judge. 

Suit  in  equity  to  quiet  the  title  to  certain 
land  in  Sac  county  in  plaintiff.  A  demurrer 
to  the  defendants'  answer  was  sustained, 
and  the  defendants  appeal.    Affirmed. 

Chas.  D.  Goldsmith,  for  appellants.  James 
H.  Talt  and  W.  A.  HelseU,  for  appeUee. 

DEEMER,  J.  Tbe  plaintiff  claims  tiUe  to 
tbe  land  in  controversy  by  descent  from  and 
through  his  brother,  one  Henry  Burrow.  It 
appears  that  plaintiff's  parents,  Daniel  and 
Jane  Burrow,  were  at  all  times  prior  to  tbeit 
death,  which  occurred  long  prior  to  the  year 
1880,  residents  and  subjects  of  the  kingdom  of 
Great  Britain;  tbat  the  defendants  are  also 
children  or  heirs  at  law  of  the  said  Bur- 
rows, deceased;  and  tbat  they  are  now,  and 
at  all  times  have  been,  nonresident  aliens. 
Henry  Burrow,  a  brother  of  the  plaintiff,  died, 
unmarried  and  Intestate,  on  tbe  6th  day  of 
June,  1884,  seised  of  tbe  land  in  dispute.  At 
the  time  of  his  death  he  was  a  naturalized 
citizen  of  this  country.  The  defendants 
claim  title  to  the  land  by  descent  from  and 
through  their  parents  and  Henry  Burrow; 
and  they  allege  that  immediately  upon  his 
death  they  took  possession  of  the  premises  in 
controversy  by  their  agent  and  relative, 
James  Brock,  he  being  related  to  all  the  de- 
fendants within  the  third  degree  of  kindred, 
and  that  he  has  ever  since  been  in  the  occu- 
pation thereof,  and  has  declared  his  in  ten- 
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tlon  of  becoming  a  naturalized  dtixen  of  the 
United  States.  The  effect  of  tbe  ruling  up- 
<m  the  demurrer  was  to  deny  to  defendants 
any  interest  in  or  title  to  the  lands. 

Under  tbe  Code  of  1873,  88  1908, 1800,  aUens, 
whether  they  resided  in  this  or  any  foreign 
country,  might  acquire,  hold,  and  enjoy  prop- 
erty, and  convey,  devise,  mortgage,  or  otheiv 
wise  incumbo:  the  same,  in  like  manner  and 
with  the  same  effect  as  citizens  of  the  state. 
The  Twenty-Second  general  assembly,  how- 
ever, changed  this  law,  and  provided  that  "non- 
resident aliens  *  *  •  are  prohibited  from 
acquiring  title  to  or  taking  or  holding  any 
lands  or  real  estate  In  this  state  by  descent, 
devise,  purchase  or  otherwise  only  as  herein- 
after provided.  *  •  »  Any  non-resident 
alien  may  acquire  and  hold  real  estate  to  the 
extent  of  320  acres,  *  ♦  »  providing  that 
within  five  years  from  the  date  of  purchase  of 
said  property  the  same  is  placed  in  tbe  actual 
possession  of  a  relative  of  such  purchaser, 
the  occupant  being  related  to  such  owner 
within  the  third  degree  of  kindred.  »  •  • 
And  further  provided  that  such  occupant  be- 
come a  naturalized  citizen  ten  years  from  tbe 
purchase  of  said  property  as  aforesaid."  Acts 
22d  Gen.  Assem.  c.  So,  |i  1,  2.  This  was  the 
law  in  force  at  the  time  of  tbe  death  of 
Henry  Burrow,  and  we  are  to  determine 
whether  the  defendants  have  title  to  the  land 
by  virtue  of  the  provisions  above  quoted.  It 
will  be  seen  that  the  general  rule  is  that  non- 
resident aliens  are  prohibited  from  acquiring 
title  to  or  holding  lands  by  any  means  what- 
ever. There  is  an  exception  which  provides, 
in  substance,  that  they  may  acquire  and  bold 
real  estate,  provided  that,  within  five  years 
from  tbe  time  they  purchase  it,  they  take  ac- 
ttul  possession  thereof  through  a  relative 
within  the  prescribed  degree  of  kinship.  Ap- 
pellants contend  that  they  are  within  this  ex- 
ception; that  It  Is  Immaterial  bow  they  ac- 
quired tbe  land,  provided  they  placed  the 
flame  in  the  possession  of  a  relative  within 
the  prescribed  degree  of  kinship,  within  five 
years  from  the  time  of  Its  acquisition,  and 
otherwise  complied  with  tbe  statute. 

This  question  has  never  been  directly  de- 
cided by  this  court.  In  the  case  of  Furenes 
V.  Mlckleson,  53  N.  W.  416,  we  held  that  a 
resident  whose  father  was  a  nonresident 
Allen  could  not  inherit  through  his  father's 
brother,  who  was  a  resident  of  the  state, 
since  he  would  derive  his  title  mediately, 
through  his  father,  and  not  immediately, 
through  his  uncle.  And  that  by  reason  of  the 
provisions  of  the  act  of  the  Twenty-Second 
general  assembly,  before  quoted,  tbe  resident 
derived  no  title  to  the  land  in  dispute.  And 
in  the  case  of  Bennett  v.  Bibbert,  59  N.  W. 
93,  we  held  that  a  devise  of  real  estate  was 
a  'purchase,"  as  that  term  Is  used  in  the  ex- 
ception to  the  general  rule  stated  in  the  acts 
of  the  legislature  before  quoted.  While  tbe 
-queatlon  presented  by  this  appeal  was  not 
necesitarily  involved  in  tbe  case  last  cited,  yet 
much  that  is  there  said  is  applicable  here. 


Ib  cmstrutng  the  words  "acquire"  and  "pur- 
chase," as  used  in  tbe  exceptlye  ckinses  of 
tbe  statute,  we  said,  "We  limit  tbe  word  'ac- 
quire' by  tbe  proviso  to  what  Is  in  law  a  pur- 
chase, without  which  it  would  embrace  the 
whole  range  of  acquisitions,  which  includes 
all  methods."    It  is  apparent  tliat.  If  tbe  con- 
struction appellants  would  have  ua  adopt  in 
this  case  be  the  true  one,  that  much  of  what 
is  said  in  the  last  opinion  cited  is  useless,  for 
If  the  word  "acquire,"  as  used  in  the  statute 
relied  upon,  means  any  kind  of  acquisition, 
then  It  was  entirely  unnecessary  to  deter- 
mine whether  the  wcod  shotdd  be  limited  by 
the  terms  "purchase"  or  "purchaser,"  found 
in  the  same  section  of  the  statute.    But  let  ua 
look  to  some  of  the  rules  laid  down  for  the  in- 
terpretation of  statutes.    It  Is  our  puntose  to 
arrive  as  neariy  as  may  be  at  the  intent  of 
the  legislature  in  enacting  this  statute;    for 
this  is  the  leading,  if  not  the  only,  object  to 
be  inquired  into  by  courts.     In  arrlvlDg  at 
this  intention  the  language  of  the  act,  and 
tbe   particular    words    used,    must    be    con- 
strued with  reference  to  their  connection,  and 
the  purpose  and  object  In  view  in  enacting 
the  statute.    We  have  seen  that,  before  the 
passage  of  the  act  in  question,  nonresident 
aliens  Iiad  the  same  right  to  acquire,  hold, 
and  enjoy  property  as  citizens  of  this  state. 
Tbe  policy  of  this  law  was  questioned,  and 
hence  the  repeal  of  sections  1908  and  1909  of 
the  Code  of  1873,  and  the  enactment  of  tbe 
alien  law  by  tbe  Twenty-Second  general  as- 
sembly   atieolutely    prohibiting    nonresident 
aliens  from  acquiring  real  estate  in  Iowa, 
save  as  permitted  thereby.    The  act  is  en- 
titled, "An  act  restricting  non-resident  aliens 
In  their  right  to  acquire  and  hold  real  es- 
tate," etc.    The  act  not  only  prohibits  them 
from  "acquiring"  title  to  land,  but  also  dia- 
qualifles   them  from   "holding"  or  "taking" 
title  to  any  Iowa  real  estate.    Under  section 
2  of  the  act,  a  nonresident  alien  may  "ac- 
quire and  hold"  320  acres  of  land,  provided 
that,  within  five  years  from  the  date  of  pur- 
chase. It  Is  placed  In  tbe  possession  of  a 
relative  of  such  purchaser;    sucb  occupant 
to  become  a  citizen  within  10  years  from  the 
purchase.    We  are  then  brought  to  the  ques- 
tion as  to  how  the  nonresident  alien  must 
acquire  the  land  in  order  to  hold  it  under  the 
provisos  of  the  statute.     Must  he  be  a  pur- 
chaser, or  may  he  hold  when  he  takes  by  de- 
scent?   It  is  a  general  rule  of  construction 
that  a  proviso  will  not  enlarge,  but  rather  re- 
strain,  qualify,   or  explain,   the   clause  to 
which  it  refers.   It  seems  to  follow,  tben,  that 
when  the  statute  permits  an  alien  to  acquire 
real  estate,— not  to  take  It,— providing  th8t 
virlthln  five  years  from  the  date  of  "purchase" 
It  Is  placed  In  the  possession  of  a  relative  of 
"such  purchaser,"  who  Is  to  become  a  nat- 
uralized citizen  within  10  years  from  tbe  pur- 
chase, the  mode  of  acquisition  Is  restricted 
to  that  of  purchase,  and  cannot  be  enlarged 
to  embrace  descent     Construing  the  whols 
act  together,  it  Is  manifest  that  this  was  the 
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intention  of  the  legislatBre.  Any  other  In- 
terpretation of  the  language  nsed  wonld 
largely  moderate,  lf*not  entirely  destroy, 
the  force  and  efCect  of  the  language  used 
in  the  first  section  of  the  act  Again, 
nnder  the  common  law  a  nonresident  alien 
could  acquire  property  by  purchase,  grant, 
or  devise,  but  he  could  not  take  by  de- 
scent. King  T.  Ware,  53  Iowa,  97,  4  N.  W. 
%8:  Brown  t.  Pearson,  41  Iowa,  481.  Now, 
It  was  evidently  the  Intention  of  the  legisla- 
ture to  take  away  from  these  persons  the 
tight  to  acquire  or  hold  land  by  purchase  or 
descent,  except  upon  certain  conditions  men- 
tioned in  the  act.  It  certainly  was  not  its 
purpose  to  give  to  ncmresldent  aliens  greater 
rights  than  they  had  at  common  law,  and 
allow  them  to  take  by  descent.  Moreover,  we 
hare  a  legislatiTe  abstraction  of  the  acts 
nnder  consideration.  The  Twenty-Fifth  gen- 
eral assembly  passed  an  act  (cliapter  82,  Laws 
18^)  which  permitted  nonresident  aUen  heirs 
of  naturalized  citiaens  to  take  by  deaeent, 
and  to  hold  the  same  for  the  period  of  10 
fears,  at  the  end  of  wfaldi  time,  If  the  lands 
were  not  sold,  they  escheated  to  the  state. 
U  the  construction  contended  for  by  appel- 
lants is  correct,  there  was  no  need  for  this 
additional  legislation.  It  is  evident  that  the 
legislature  did  not  understand  the  act  under 
consideration  to  mean  what  appellants  now 
contend  that  It  does.  We  are  imlteU  in  the 
conclusion  that  the  a^ellants  cannot  take  the 
lands  by  descent,  and  the  decree  af  the  dis- 
trict court  is  affirmed. 


ISBMINGER  T.  CRISWELL  et  ai.     FIEST 
NAT.    BANK   OF    CHARTER   OAK   v. 

SAME.    ROMANS  et  al.  v.  SAME 
(Snpreme  Conrt  of  Iowa.     May  20,  1896.) 

?Kai;i>ci.ekt  Cortetanges— Dbbd  tbom  Hdsband 

TO  WiFB — CoSglDBBATION— WHMS  ReI-ATION  OF 

CsBDiTOB  AHD  Dbbtok  £ziKn  —  Tbust  Bxla- 

«IOX. 

1.  Where  a  husband  takes  title  in  himself 
to  land  bought  with  the  wife's  money,  but  giveti 
her  no  note  for  the  amount  so  need,  and  makes 
no  promise  to  repay  the  same,  the  relation  of 
creditor  and  debtor  does  not  arise,  so  as  to 
TBlidate  a  snbacquent  deed  of  the  land  by  the 
husband  to  the  wife. 

2.  In  an  action  to  set  aside  a  deed  by  a 
husband  to  a  wife  as  in  frand  of  creditors,  the 
wife  claimed  that  the  land  bad  been  original- 
ly paid  for  with  her  money,  and  that  title  had 
b«en  taken  in  the  hnsband,  and  that  a  trust 
rrlation  arose,  creating  in  her  an  eqnitable  in- 
terest in  the  land.  It  was  shown  that,  prior 
to  the  purchase  of  the  land  in  suit,  land  be- 
longing to  the  wife  had  been  turned  into  mon- 
fj.  but  sncb  money  was  not  directly  traced  as 
the  parcfaase  price  of  the  land  in  suit;  and  it 
also  appeared  that,  prior  to  such  purchase,  the 
hnsband  bad  lecrived  money  from  the  sole  ot 
his  separate  lands,  had  purchased  drafts  there- 
with, and  had  cashed  the  drafts  on  the  day 
that  the  pnrdiase  of  the  land  in  soit  was  made. 
fieU,  that  the  evidence  was  insnlSciMt  to  show 
an  eqoitable  interest  In  the  wife. 

3.  Where  the  wife  allows  her  husband  to 
take  title  to  land  parchased  with  ber  mosey, 
and  to  contract  debts  on  tiie  strength  of  the 
title,  widiout  openly  claiming  the  same  or  noti- 
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tying  his  credihtrs  that  ahe  claimed  an  eqnitar 
ble  mterest  therein,  she  is  e8tom>ed  to  claim 
such  an  interest  as  against  creditors  of  the 
husband  who  dealt  with  him  on  the  strength  eC 
his  apparent  title  to  the  land. 

Appeal  from  district  court  Crawford  coun- 
ty; CD.  Goldsmith,  Judge. 

Creditors'  bill  to  subject  certain  real  es- 
tate, the  legal  tlUe  to  which  is  in  Eldora  T. 
Grlswell,  to  the  payment  of  a  Judgment  held 
by  plaintiff  against  A.  S.  Criswell.  Trial  to 
the  court  Decree  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Harding  &  Harding,  X  P.  Connor,  and 
Shaw  &  Kuehnle,  for  appellant  P.  E.  C. 
LaUy,  for  appellee  Eldora  T.  CrisweU. 

DEEMER,  J.  The  land  which  Is  the  sub- 
ject of  this  suit  consists  of  120  acres,  lying 
in  Crawford  county.  It  was  purchased  of 
one  Montague  by  the  defendant  A.  S.  Cris- 
well, March  17,  1887.  A.  S.  Criswell,  at  the 
time  he  purchased  the  land,  was  a  fanner, 
but  he  shortly  afterwards  concluded  to  em- 
bark in  the  mercantile  business.  At  this  he 
was  a  failure,  and,  becoming  heavily  involv- 
ed, he  transferred  his  stock  of  goods  to  a 
(derk  who  had  been  in  his  employ,  assigned 
Ills  books  of  account  and  other  choses  in  ac- 
tion, and  on  the  9th  day  of  October,  1883, 
conveyed  the  Montague  land  to  his  wife,  his 
co-defendant  In  this  case.  At  the  time  he 
made  the  conveyance,  be  was  Indebted  to 
the  plaintiff  and  various  other  parties  In  con- 
siderable sums.  The  expressed  considera- 
tion for  the  deed  was  $4,000;  but,  as  a  mat- 
ter of  fact  there  was  no  present  considera- 
tion therefor.  It  is  claimed  by  the  plaintiff 
that  the  deed  was  wholly  voluntary,  and  that 
it  was  made  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  husband, 
and  particularly  this  plaintiff,  and  that  it  was 
and  Is  void.  The  appellee  ESdora  T.  Criswell 
denied  that  the  deed  was  without  considera- 
tion, and  denied  the  alleged  fraud.  She  fur- 
ther pleaded  that  the  conveyance  to  her  was 
In  execution  of  a  trust  growing  out  of  cer^ 
tain  transactions  between  herself  and  hus- 
band during  the  early  years  of  their  married 
Ufe.  She  alleged  that  she  furnished  her 
husband  the  money  with  which  the  land  was 
purchased,  intending  that  the  title  should  be 
taken  in  ber  name,  but  that  her  husband, 
unmindful  of  his  agreement  took  the  title 
in  his  own  name;  that  as  soon  as  she  dis- 
covered the  land  was  not  in  her  name, 
which  was  some  time  after  the  deed  was 
taken,  ''she  persistently  and  incessantly  de- 
manded of  her  husband  that  he  convey  the 
real  estate  to  her,  and  has  at  all  times  claimed 
it  as  to  her  own";  that  the  deed  was  finally 
made  in  accordance  with  her  demands,  and 
to  place  the  legal  title  where  it  In  fact  be- 
longed. To  these  claims  of  the  defendant 
Eldora  Qrisweli,  the  plaintiff  pleaded  an  es- 
toppel, growing  out  ot  the  fact  that  she  per- 
mitted the  tiUe  to  remain  in  her  husband, 
and  allowed  him  to  gain  and  obtain  credit 
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on  tbe  strength  of  his  apparent  ownership 
of  the  land.  The  district  court  found  that 
the  conye3'ance  was  la  good  faith,  for  a  valid 
consideration,  and  without  fraud  or  fraudu- 
lent Intent,  and  was  either  in  payment  or 
satisfaction  of  a  valid  obllgration  owing  to 
her  by  her  husband,  or  a  mere  formal  con- 
veyance to  her  of  a  title  which,  in  equity 
and  good  conscience,  she  absolutely  owned. 
The  appeal  is  from  this  decree. 

It  becomes  necessary  to  determine,  first, 
whether  the  conveyance  was  made  in  con- 
sideration of  a  valid  obligation  on  the  part 
of  the  husband  to  the  appellee.  It  appears 
from  the  evidence  that,  when  appellee  was 
married,  she  had  91,400,  which  she  received 
from  her  father's  estate.  Of  this  amount, 
$1,000  was  invested  in  a  farm  In  Scott  coun- 
ty, and  the  remainder  was  used  for  the  sui>- 
port  of  the  family,  and  in  the  purchase  of 
farm  Implements.  Afterwards  the  land  in 
Scott  county  was  sold,  and  the  Montague 
land,  in  Crawford  county,  was  purchased. 
It  is  claimed  by  appellee  that  the  money  paid 
for  the  Crawford  county  land  came  from  the 
sale  of  Scott  county  land;  while  appellant 
contends  that  the  money  which  paid  for  the 
land  In  dispute  came  from  lands  In  Scott 
county  owned  by  tbe  husband.  'We  pass 
this  dispute  now  to  consider  the  question 
whether  the  relation  of  debtor  and  creditor 
existed  between  the  appellee  and  her  hus- 
band. We  have  read  and  re-read  the  rec- 
ord, to  discover  any  promise  on  the  part  of 
A.  S.  Criswell  to  repay  the  money,  and  find 
that  there  is  no  evidence  of  any  such  agree- 
ment No  notes  were  at  any  time  given, 
and  the  claim  of  appellee  rests  solely  upon 
the  proposition  that  she  furnished  the  money 
with  which  the  land  was  purchased.  The 
appellee  said  when  ou  the  witness  stand: 
"I  wanted  the  place.  I  never  asked  him  for 
a  note  representing  the  amount  that  he  owed 
me.  He  never  said  anything  about  paying 
me  any  money  on  account  of  it"  She  fur- 
ther said:  "I  thought  I  ought  to  have  the 
title  to  tbe  land  because  I  had  the  money, 
and  my  money  bought  it"  "I  wanted  It  be- 
cause I  paid  for  It  and  I  thought  I  ought  to 
have  It  that  way,  and  I  told  my  husband  I 
wanted  it  in  my  name."  "I  always  wanted 
that  land,  and  always  claimed  it  It  was 
not  in  my  name,  but  I  always  wanted  it 
and  always  claimed  It"  "It  was  my  money 
bought  it,  and  I  always  wanted  it,  and 
thought  I  ought  to  have  it  by  rights  as  mine. 
When  we  were  married,  we  did  not  have 
anything,  only  what  was  mine,  and.  of 
course,  I  thought  whatever  we  got  ought  to 
be  mine."  "I  wanted  this  land  when  we 
first  came  to  this  coonty,  and  wanted  him 
to  give  me  a  deed  to  it,  and  I  could  not  make 
him  do  It"  "I  received  this  deed  on  the 
evening  of  October  9th,  from  my  husband. 
He  made  the  deed  for  tbe  reason  I  al- 
ways wanted  him  to  make  a  deed  to  it,  and 
spoke  about  it  different  times;  and  this  time 
he  and  his  brother  got  into  trouble,  and  he 


was  security  for  his  brother,  and  I  thoug'bt 
It  was  time  we  had  tp  pay  somebody  else's 
debts  why  I  wanted  it  for  mine."  "I  Insist- 
ed upon  the  land  being  deeded  to  me  because 
it  by  rights  belonged  to  me."  This  is  all 
tbe  evidence  showing  or  tending  to  show  tbe 
relation  of  debtor  and  creditor  between  tbe 
appellee  and  her  husband,  and  it  Is  manifest 
that  It  is  not  sufficient  to  sustain  the  con- 
veyance of  the  land.  We  have  frequently 
held  that  while  a  husband  may  discharge  a 
bona  fide  indebtedness  to  his  wife,  by  a  con- 
veyance of  property  to  her,  still  such  trans- 
actions cannot  be  sustained  as  against  cred- 
itors of  the  husband  without  satisfactory 
evidence  of  actual  contractual  relations  ex- 
isting between  them  with  reference  to  her 
separate  property.  Romans  v.  Maddux,  77 
Iowa,  203,  41  N.  W.  763;  Moore  v.  Orman, 
66  Iowa,  39,  8  N.  W.  689;  Hanson  v.  Manley. 
T2  Iowa,  48,  33  N.  W.  357;  Wasson  v.  Mill- 
sap,  77  Iowa,  762,  ^  N.  W.  528. 

We  now  are  brought  to  a  consideration  of 
the  other  question  In  the  case,  to  wit:  Was 
the  wife  tbe  beneficial  owner  of  the  land  at 
the  time  the  conveyance  was  made,  and  was 
the  title  transferred  to  her  In  execution  of  a 
trust  implied  by  law  by  reason  of  the  wife's 
having  furnished  the  consideration  for  tho 
property?  The  presumption  Is  that  the  hus«- 
bond  was  the  equitable  as  weU  as  the  legrtl 
owner  of  the  land,  for  the  title  stood  in  hlK 
name,  and  no  declaration  of  trust  appeared  in 
the  conveyance.  The  burden  was  aitd  is 
therefore  upon  the  appellee  to  establish  her 
daim  that  it  was  her  money  which  pnrchase<l 
the  Crawford  county  land,  and  that  it  was 
the  Intention  of  the  parties  that  she  should 
have  the  beneficial  interest  therein;  and  this 
she  must  do  to  be  clear  and  satisfactory  evi- 
dence. Although,  In  the  view  we  take  of  tho 
case.  It  is  not  necessary  to  determine  this 
qaestion,  we  may  observe  In  passing  that  wo 
entertain  grave  doubts  of  the  sufficiency  of 
the  evidence  to  establish  the  appellee's  claims. 
It  is  established  beyond  controversy  that  A. 
S.  Criswell  sold  some  land  which  he  individ- 
ually owned  in  Scott  county,  and  receivwl 
12,600  of  the  purchase  price,  Maroh  10,  1887. 
On  the  same  day,  be  purchased  two  drafts, 
for  the  sums  of  $2,400  and  $600,  reepectivdy. 
He  had  in  the  previous  December  received 
$1,000  from  the  sale  of  his  land,  and  was  not 
compelled  to  resort  to  any  of  the  money  re- 
ceived from  the  Scott  county  lands.  In  which 
appellee  claimed  an  Interest,  and  which  bad 
been  sold  the  year  before.  So  that  it  Is  quite 
as  likely  that  these  drafts  represented  tho 
money  arising  from  the  sale  of  his  own  land 
as  that  in  which  appellee  claimed  an  interest. 
These  drafts  were  all  cashed  by  A.  S.  Cris- 
well on  the  17tb  day  of  March,  1887,  the 
vei7  day  on  which  he  purohased  the  Mon- 
tague land.  Now,  although  there  is  no  direct 
evidence  that  Montague  received  these  drafts, 
yet  the  appellee  does  not  show  that  it  was 
the  money  arising  from  the  sale  of  any  other 
land  that  was  paid  to  Montague.  The  bus- 
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tMUid,  who  conid  haTe  set  this  matter  at  rest, 
was  not  used  as  a  witness,  and  the  appellee 
testifies  that  she  "thinks"— "jruesses"— It  was 
money  from  the  Scott  county  land  in  which 
»he  claimed  an  Interest  that  was  paid  for  the 
Montag:ne  land.  The  money  from  this  Scott 
comity  land  is  not  traced  with  sufficient  cer- 
tainty to  justify  a  declaration  of  a  trust  In 
the  Crawford  connty  land. 

But,  aside  from  all  this,  It  clearly  appears 
that  the  appellant  believed  when  he  loaned 
tbe  defendant  A.  S.  Crlswell  the  money, 
which  loan  was  the  basis  of  his  judgment, 
that  he  (the  hosband)  owned  the  land,  and 
that.  If  he  had  had  any  notice  or  knowledge 
of  appellee's  equitable  claim  therein,  he 
would  not  have  loaned  the  same.  Each  of 
the  other  judgment  creditors  whose  suits  are 
to  follow  this  one  also  tetrtifled  to  the  same 
thing.  Now,  it  appears  from  the  record  that 
A.  S.  Crlswell  nerer  at  any  time  until  he 
made  the  deed  to  bis  wife,  the  appellee  here- 
in,  acknowledged  any  beneficial  claim  of  his 
wife  in  the  land.  The  appellee  said,  when 
giTing  her  testimony,  that  she  wanted  the 
land  when  she  first  came  to  Crawford  county; 
"that  she  wanted  her  husband  to  give  h«-  a 
deed  for  It;  but  that  she  could  not  make  him 
do  It"  She  knew  within  a  short  time  after 
the  conveyance  was  made  that  the  title  was 
in  the  name  of  her  husband,  and  that  the 
records  showed  that  he  was  the  equitable  as 
well  as  the  legal  owner.  She  also  knew  that 
he  was  of  a  tq|>ecnlatiye  turn  of  mind,  and 
was  engaged  in  operations  on  the  board  of 
trade.  She  also  knew  that  he  did  not  ac- 
knowledge the  tmst  she  claimed,  and  that  he 
would  not  make  her  a  conveyance;  and  yet 
she  stands  Idly  by,  knowing  fuU  well  that 
credltoTB  might  be  deceived  and  would  give 
credit  to  her  husband  on  the  strength,  of  his 
apparent  financial  ability,  and,  without  bring- 
ing suit  or  doing  anything  to  notify  persons 
dealing  with  her  husband  of  her  claims,  al- 
lows blm  to  become  involved  to  snch  an  ex- 
tent as  that  he  Is  forced  to  suspend,  and  at 
the  last  moment,  when  everything  seems  to  be 
slipping  away  from  them,  she  accepts  the  cou- 
Teyance,  knowing  at  the  time  that  suits  had 
been  commenced  against  her  husband,  which 
In  a  few  days  would  ripen  Into  judgments, 
and  absorb  the  land.  Under  such  a  state  of 
facts.  It  would  be  most  inequitable  to  permit 
the  apprilee  to  hcrid  the  land.  Her  acquies- 
cence and  laches,  as  well  as  her  Implied  con- 
iu>nt  to  the  ostensible  ownership  of  the  land 
by  hw  hnsband,  ought  to  estop  her  from  now 
cLilmlng  title.  The  case  Is  In  Its  facts  quite 
Hke  that  of  Porter  v.  Ooble  (Iowa)  55  N.  W. 
530,  where  It  was  held  that  the  grantee  was 
estopped  from  claiming  title.  See,  also,  Was- 
aon  V.  MlUsap,  supra,  and  Langford  t.  Tlrarl- 
by.  eo  Iowa,  107, 14  N.  W.  135;  Hendenihott 
T.  Henry,  63  Iowa,  744,  19  N.  W.  665;  Bank 
T.  Webster,  76  Iowa,  381,  41  N.  W.  47;  Und- 
ler  T.  Martlndale,  78  Iowa,  379.  43  N.  W. 
233.  In  principle.  It  Is  not  unlike  that  of 
GoU  &  Prank  Ck».  v.  Ifiller,  87  Iowa.  426.  64 


N.  W.  443,  and  other  like  cases.  See.  also. 
Bank  v.  Hamilton,  34  N.  J.  Eq.  162;  Besson 
V.  Eveland,  26  N.  J.  Eq.  472;  Humes  v. 
Scruggs,  94  U.  S.  27;  Savage  v.  Murphy.  84 
N.  Y.  508;  Sexton  v.  Wheaton,  8  Wheat.  220; 
Bump,  Fraud.  Conv.  (3d  Ed.)  p.  311;  Meyer 
V.  Adams,  9  Hiss.  394,  2  Fed.  182. 

We  reach  the  conclusion  that  the  convey- 
ance to  the  wife  was  fraudulent,  and  that  It 
shonld  be  set  aside. 

By  agreement  of  counsel,  the  cases  of  First 
Nat.  Bank  of  Charter  Oak,  Appellant,  v.  A. 
S.  Crlswell  and  Eldora  T.  Crlsw^l,  Appellee, 
and  Romans  Bros.  &  Co..  Appellants,  v.  The 
Same  Defendants  and  Appellee,  are  submit- 
ted upon  the  same  record  and  argnments  as 
the  case  at  bar,  and  It  follows  that  each  and 
all  of  these  cases  are  reversed. 


FOIiSOM  V.  KILBOURNB  et  aL' 
(Supreme  Court  of  North  Dakota.     April  21, 

1896.) 
Usuar  — What  Constitdtbs  —  Faildri  to  SxATt 
Rate  op  Intibist  Siparatelt. 
Where  in  the  notes  given  for  a  loan  o/ 
money  and  the  n.ortgage  securing  the  same 
the  rate  per  cent,  of  interest  agreed  to  be  paid 
for  such  loan  is  not  s^Nirately  stated,  sncb 
fact  alone  will  not  make  the  transaction  osuri- 
oas  and  void,  under  section  4,  c.  184,  Laws  N. 
D.  1880.  Nor  can  a  court  declare  snch  notes 
aud  mortgage  void  for  that  reason,  under  the 
lirorisions  of  section  10  of  said  statute,  as  said 
section  was  not  intended  to  create  any  new 
penalty,  or  to  malce  any  contract  void  that  waa 
not  declared  usurious  by  the  other  sections  in 
I  lie  act 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Ransom  county; 
W.  S.  Lauder,  Judge. 

Action  by  Harriet  B.  Folsom  against  Jo- 
sephine S.  KUboume  and  Edward  S.  Kll- 
boume.  From  an  order  sustaining  a  demur- 
rer to  the  answer,  defendants  appeal.  Af- 
firmed. 

Edward  Engemd  and  T.  A.  Curtis,  for  ap- 
pellants. John  D.  Farrand  and  Newman, 
Spalding  &  Phelps,  for  respondent. 

BARTHOLOMEW.  J.  This  Is  an  appeal 
from  an  order  sustaining  a  demurrer  to  an 
answer,  and  we  are  all  agreed  that  the  order 
should  be  affirmed.  Plaintiff  brings  an  ac- 
tlMi  of  foreclosure,  and  dedares  as  an  in- 
dorsee of  a  promissory  note  executed  by  de- 
fendants In  fiivor  of  the  Fargo  Loan  Agency 
on  November  1,  1892,  and  due  in  five  years 
from  date,  for  the  sum  of  $600,  with  interest 
at  7  per  cent  per  annum,  and  exchange  on 
New  York;  interest  payable  annually.  This 
note  was  secured  by  a  mortgage  on  real  es- 
tate which  provided  that  in  case  of  default 
in  the  payment  of  Interest  the  holder  might 
declare  the  whole  amount  due  and  payable. 
The  provision  In  the  note  for  exchange  on 
New  York  renders  the  note  nonnegotiable, 
under  the  decision  of  a  majority  of  this  conrt 
In  Flagg  V.  School  Dlst,  4  N.  D.  30.  68  N.  W. 
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489.  The  answer  admits  the  execution  of  the 
note  and  mortgage,  but  seeks  to  set  up  a  de- 
fense under  chapter  184,  Laws  1880,  in  force 
when  the  loan  was  mad&  The  substance  of 
the  defense  is  contained  in  the  allegations 
that  on  the  date  of  the  note  defendants  ap- 
plied to  the  Fargo  Loan  Agency  for  a  loan  of 
$600  for  a  term  of  five  years,  with  interest  at 
the  rate  of  10  per  cent  per  annum,  the  loan 
to  be  secured  by  a  mortgage  on  the  real  es- 
tate descritied  in  the  complaint;  that  the 
Fargo  Loan  Agency  accepted  the  application, 
and  agreed  to  make  the  loan,  but  instead  of 
making  the  loan  In  accordance  with  the 
agreement,  said  agency  made  the  loan  of 
$600  fOr  five  years,  with  interest  at  the  rate 
of  7  per  cent  per  annum,  as  evidenced  by  cer- 
tain coupon  notes  attached  to  the  principal 
note,  and  required  the  same  to  be  secured  by 
mortgage,  and  at  the  same  time  required  de- 
fendant to  execute  to  it  fire  separate  notes 
for  the  sum  of  $18  each,  due  in  one,  two, 
tbree,  four,  and  Ave  years  from  date,  with 
interest  at  the  rate  ct  12  per  cent  per  an- 
num after  maturity,  and  required  said  last 
notes  to  be  secored  by  a  separate  and  second 
mortgage  iipon  the  same  premises;  which 
said  mortgage  ledted  that  the  consideration 
for  said  notes  oonslsted  of  serylces  perform- 
ed by  said  Fargo  Loan  Agency  for  defend- 
ants, which  said  recital  was  false,  and  said 
notes  in  fact  represented  3  rer  cent  per  an- 
num interest  upon  the  amount  of  said  loan. 
Defendants  asked  that  plaintift  take  nothing 
by  the  action,  and  that  the  note  and  mort- 
gage dedared  upon  be  canceled  and  dischar- 
ged. The  demurrer  was  ujion  the  g^round 
that  the  answer  did  not  state  a  defense  or 
coimterclalm  to  the  cause  of  action  stated  in 
the  complaint  Section  4,  c  184,  Laws  N.  D. 
1890,  reads:  "In  all  written  contracts  for 
the  loan  of  mon^  the  exact  amount  agreed 
upon  to  be  reoeired  for  the  use,  by  the  bor- 
rower, shall  be  stated  in  the  contract  and 
seiiarately  therefrom,  the  rate  per  cent  there- 
en  of  interest  contracted  to  be  charged,  and 
if  in  any  contract  either  rerbal  or  written, 
for  the  loan  of  money,  the  borrower  raoelTes 
a  less  sum  than  the  principal  sum  so  agreed 
opon  and  contracted  to  be  leaned  to  and  re- 
oetred  by  the  borrower,  the  said  ooatract 
dull  be  deemed  to  be  nsurioos  except  as  otb- 
erwiae  honein  provided."  Section  10  of  the 
same  act  reads:  "Wbenerer  It  shall  satis- 
factorily appear  to  a  coort  that  any  bond,  Ull, 
note,  assurance,  pledge,  mortgage,  ooatiact, 
security  or  other  evldeBce  of  Atitt  has  been 
received  in  violation  of  the  provisions  of  this 
act  the  court  sliall  dedare  the  same  to  be 
vtrid,  and  enjoin  any  proceedings  thereon, 
and  shall  order  the  same  to  be  cancelled  and 
AeUvered  up."  The  answer  was  based  opcm 
these  statutory  provisions,  and  it  is  urged  in 
its  Bopport  that  all  of  the  documents  as  set 
forth  in  the  answer  were  executed  at  one 
and  the  same  time,  and  must  be  construed  to- 
gether as  constituting  the  transaction  between 
the  parties;  and  when  so  construed  they  do 


not  state  the  amount  to  be  reodved  by  the 
borrower,  "and  separately  therefrom  tlie 
rate  per  cent  thereon  of  interest  cootracted 
to  be  charged."  In  other  words,  the  originid 
contract  was  for  10  per  cent  interest  while 
the  papen  as  executed  express  but  7  per  cent 
interest  and  3  per  cent  for  services  rendered. 
This  is  claimed  to  be  a  violation  of  section  4, 
above  quoted,  and  that  therefore,  under  sec- 
tion 10,  it  was  the  duty  of  the  court  to  de- 
clare the  note  and  mortgage  void,  and  order 
their  cancellation.  This  contention  is  not 
satisfactoiy  to  this  court  and  for  the  follow- 
ing reasons:  An  analysis  of  section  4  shows 
it  to  consist  of  two  priixdpal  provisions.  Ttie 
first  coven  the  cases  where  the  oontnct 
fails  to  separately  and  correctly  state  Uie 
rate  of  interest  as  agreed  upon.  Such  is  the 
case  under  oonsideration.  A  violation  of  this 
provision  is  not  f(Hlowed  by  any  penalty  or 
forfeiture,  so  tax  as  section  4  is  concemed. 
The  second  principal  provisicm  in  the  aectioa 
oovera  the  cases  where  some  part  of  the  prin- 
cipal is  retained,  and  the  borrower  does  not 
receive  the  full  sum  for  which  he  contracted. 
A  violatloa  of  this  provision  is  declared  by 
the  section  to  be  usurious,  except  as  othei^ 
wise  provided  in  the  act  (The  exceptions 
contained  in  the  statute  in  no  manner  aCoct 
this  case.)  This  whole  statute  Is  exceeding- 
ly harsh.  It  involves  forfeiture  of  all  money 
loaned,  and  creates  liabilities  for  taking  leu- 
ly  that  are  severe  in  the  extrane.  We  ought 
not  to  extend  it,  and  never  have  intentional- 
ly extended  it  beyond  its  strict  letter.  In 
the  case  of  Trust  Co.  v.  Whithed,  2  N.  D.  S2, 
48  N.  W.  818,  the  writer  hereof  used  some 
language  on  page  81,  2  N.  D.,  and  page  318, 
48  N.  W.,  that  should  be  limited.  The  case 
there  under  consideration  was  a  dear  viola- 
tion <a  the  second  provision  of  said  section  4. 
But  the  language  osed  clearly  denounces  the 
penalty  of  usury  for  a  violation  of  ^ther 
provision.  It  was  used  without  a  critical 
examination  of  the  section,  and  should  hav* 
been  limited  to  the  provision  violated  in  that 
case.  But  it  is  urged  that  the  penalty  for  the 
vi(datlon  ct  the  first  principal  provision  of 
said  section  4  is  to  be  found  in  section  10,  and 
that  undn-  the  latter  section  the  vl(^tlon 
here  pleaded  renden  the  contract  rcrid.  We 
do  not  think  section  10  was  intended  to  de- 
clare any  contract  void  that  the  statute  had 
not  previously  declared  to  be  usurious. 
Should  we  hold  that  it  was  the  inteution  of 
the  legislature  by  said  section  10  to  enable 
courts  to  dedane  contracts  vcM  that  were 
not  by  the  law  made  usurious,  then  said  sec- 
tion 10  would  be  unconstitutional,  as  embody- 
ing a  subject  not  induded  in  the  title  of  the 
act  which  is  as  follows:  "An  act  defining 
osory  and  the  penalties  for  taking  the  sazoe." 
If  section  10  simply  adds  the  penalty  of  can- 
cellation to  an  usurious  contract.  It  Is  clearly 
within  the  title;  but  if  it  enables  a  coort  to 
declare  void  a  nonnsnrions  contract.  It  Is  as 
clearly  not  within  the  title.  It  Is  our  duty 
to  give  it  a  construction  that  will  not  render 
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tt  onoonstltatioiwl  If  vra  are  In  any  doubt 
And.  Indeed,  we  think  section  10  has  an- 
other and  definite  pnrpose.  Under  that  sec- 
tion a  party  who  has  been  induced  to  execute 
paper  which  ttie  law  declares  nsnrloua  may 
go  Into  a  court  of  equity,  and  ask  to  hare 
such  paper  declared  TOld  and  canceled,  with- 
out paying  or  tend«lng  the  amount  equitably 
due.  Without  such  section,  as  a  condition  to 
obtaining  such  relief,  he  would  be  requijred 
to  do  equity;  or,  in  other  words,  to  pay  the 
amount  of  his  debt,  with  legal  interest  The 
value  of  the  section,  if  this  be  Its  object, 
cannot  be  doubted.  In  Scott  ▼.  Austin,  re- 
ported in  82  N.  W.  88,  and  again  at  page  861, 
the  supreme  court  of  Minnesota  construed  a 
similar  section  in  their  usury  law  (of  which 
ours  ia.  In  effect  a  copy),  and  reached  the 
conclusion,  after  reargument  and  careful  con- 
sideration, that  the  section  gave  a  right  of 
action  in  equity  to  cancel  an  usurious  tnstru- 
ment  without  paying  or  offering  to  pay  the 
amount  equitably  due  with  legal  interest 
thereon.  We  are  clear  that  such  was  the 
purpose  of  the  section  as  used  In  our  stat- 
ute. The  order  of  the  district  court  Is  af- 
firmed.    All  concur. 


DUNHAM  T.  PBTBRSON  et  aL 

(Supreme  Court  of  North  Dakota.     April  24, 

1S96.) 

NsooTiABLB  Note— Bona  Fidb  PuacaieEB. 

1.  When  the  payee  of  a  negotiable  prom- 
imory  note  transfers  it  by  indorsing  thereon  a 
imaranty  of  payment,  the  purchaser  is  an  In- 
dorsee, within  the  rule  protecting  an  innocent 
pnrchaser  of  such  paper  for  ralae,  and  before 
n'litiirity,  against  defenses  good  between  the 
orisinal  parties. 

2.  One  who,  in  the  usual  course  of  busi- 
ness, takes  such  paper  in  payment  of  an  ante- 
r«iient  debt,  is  a  purchaser  for  value,  within 
the  spirit  of  the  rule  that  the  bnsiness  world 
•liall  be  protected  in  dealing  with  such  paper. 

(Syllabus  by  the  Court) 

Appeal  from  Ransom  county  court;  F.  P. 
Allen,  Judge. 

Action  by  M.  W.  Dunham  against  Peter  L. 
Peterson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Beversed. 

C.  El.  Fierson  and  Edward  Kngerud,  for  ap- 
pellant   P.  H.  Bonrke,  for  respondents. 

CORLISS,  J.  The  only  serious  question  be- 
fore us  on  this  ai^>eal  is  whether  the  Indorse- 
ment by  the  payee  of  a  negotiable  note,  upMi 
SDCh  note  of  a  contract  of  guaranty  of  pay- 
ment at  the  time  he  negotiates  it  for  value, 
destroys  its  negotiability,  and  thus  renders  it 
in  the  hands  of  the  purchaser,  subject  to  all 
defenses.  The  notes  in  qnestlon  were  exe- 
cnted  and  delivered  by  defendants  to  A.  H. 
Langhlin;  and,  before  their  maturity,  they 
were  transferred  by  him  to  the  plaintiff.  The 
considotitioa  for  the  transfer  was  a  credit  by 
plaintiff  upon  a  note  held  by  him  against 
Laughlln  of  the  amount  of  these  notes  so 
transferred  to  him.    At  the  time  of  such 


transfer,  plaintiff  was  under  a  contract  obU- 
gation  to  accept  in  payment  such  notes  turned 
over  to  him  by  Laughlln  as  be  (the  plaintiff) 
should  approve.  Plaintiff  testified  that  he  ap- 
proved these  notes,  and  Immediately  Indorsed 
the  amount  thereof  with  the  amount  of  the 
other  notes  received  and  approved  by  him, 
upon  the  note  he  held  against  laughlln,  as  a 
payment  to  that  extent  of  such  note.  The 
Indorsement  thereon  corroborated  his  testi- 
mony. That  these  facts  constitute  plaintiff  a 
purchaser  for  value  cannot  be  doubted.  2 
Am.  &  Bug.  Enc.  Law,  392;  Baifcer  T. 
Llchtenberger  (Neb.)  60  N.  W.  79;  Insurance 
Oo.  T.  Church,  SI  N.  Y.  226;  1  Daniel,  Neg. 
Inst  f  882.  In  consideration  of  the  negoti- 
ation to  him  of  these  notes,  he  canceled  to 
the  extent  of  their  face  value  the  indebted- 
ness he  held  against  Laughlln.  It  is  true,  be 
secured,  in  place  of  Tanghlln's  obllgatloa  as 
maker,  his  liability  as  guarantor.  But  the 
two  are  not  precisely  equivalent  We  are  en- 
tirely satisfied  that  the  facts  show  that  plain- 
tiff absolutdy  extinguished  his  claim  against 
Laughlln  on  such  note  to  the  amount  of  the 
notes  so  received  In  payment  as  so  muA  cash, 
in  pursuance  of  his  previous  agreement  to 
accept  them  as  cash.  Certainly,  a  creditor 
may  agree  to  receive  anything  In  payment; 
and,  when  the  thing  is  accepted  as  so  much 
money,  the  debt  is  to  that  extent  extin- 
guished. The  creditor  cannot  thereafter  re- 
pudiate his  act  The  only  theory  on  which 
he  can  claim  that  there  was  in  fiact  no  pay- 
ment Is  by  establishing  the  fact  that  the  thing 
accepted  was  worthless.  This  cannot  be 
done  in  this  case  without  assuming  as  the 
basis  of  this  dalm  the  postulate  that  the 
notes  were  subject  to  d^enses,  on  the  ground 
that  plaintiff  was  not  a  purchaser  for  value. 
But  this  Is  the  very  point  in  controversy. 
If  the  plaintiff  could  not  take  such  a  position 
to  defeat  the  fact  of  payment  the  defendants 
cannot  claim  that  he  (the  irialntlff)  is  not  a 
purchaser  for  value.  We  do  not  care  to 
place  the  decision  on  this  branch  of  the  case 
on  the  ground  that  one  wbo  takes  negotiable 
paper  merely  as  security  for  an  antecedent 
debt  is  a  purchaser  for  value.  We  think,  on 
principle,  this  is  the  better  rule.  This  doc- 
trine prerails  in  England,  and  It  has  been 
adopted  in  most  of  the  states  of  the  Utklon. 
1  Daniel,  Neg.  Inst  ||  831a,  831b;  2  Band. 
Com.  Paper,  {  405,  note  6;  Bosemond  ▼. 
Graham  (Minn.)  56  N.  W.  38;  Smith  v.  Bib- 
ber (Me.)  19  AU.  88.  What  In  the  absence  of 
any  statute  on  the  subject  would  be  decisive 
with  us  even  If  we  were  In  that  state  of  mind 
on  this  question  described  by  the  phrase 
"halting  between  two  opinions,"  is  the  fact 
that  in  the  federal  courts  this  more  univer- 
sally accepted  rule  has  become  the  law,  by 
reason  of  the  dedslon  of  the  federal  supreme 
court  In  the  case  of  Ballroed  Co.  y.  National 
Bank,  102  U.  S.  14.  There  should  be  only 
one  rule  In  this  state,  whether  the  litigant 
resort  to  the  federal  court  or  the  state  tri- 
bunals.   But  it  Is  a  serious  question  whether 
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the  legislature  haa  not,  by  section  5130,  Rev. 
Codes,  settled  this  question  against  our  view 
of  the  better  doctrine  on  principle. 

We  are  therefore  brought  to  the  question 
whether  i^aintifl's  standing  as  an  Indorsee  of 
these  notes  is  destroyed  by  the  form  of  the 
Indorsement.  Such  Indorsement  was  in  the 
following  words:  "For  value  received,  1 
hereby  guaranty  the  within  note,  waiving  no- 
tice of  protest  and  demand."  Beneath  this 
guaranty  the  payee,  Laiighlln,  signed  bis 
name.  In  determining  whether,  under  the 
facts  of  this  case,  plaintiff  Is  an  indorsee  of 
these  notes,  we  must  fall  back  upon  elcmen- 
tai7  principles,  and  especially  must  we  keep 
In  mind  the  foundation  of  the  rule  which  ex- 
empted negotiable  paper  In  the  liands  of  a 
bona  flde  purchaser  from  equities  existing 
against  It  In  the  hands  of  the  payee.  Tbe 
assignee  of  an  ordinary  chose  in  action  took 
It  subject  to  all  defenses.  The  reason  for 
this  rule  was  the  defect  in  his  title.  The  as- 
signment did  not  transfer  to  him  the  legal 
title.  It  was  only  in  equity  that  he  was  re- 
garded as  the  owner.  In  a  court  of  law  be 
was  obliged  to  sue  in  the  name  of  the  as- 
signor, and  cm  this  account  tbe  assignment 
was  without  prejudice  to  defenses  against 
tbe  chose  in  action  in  the  hands  of  the  as- 
signor. But  a  different  rule  has  long  pre- 
vailed with  respect  to  negotiable  paper.  The 
necessities  of  commercial  life  Impelled  cfie 
courts  to  resort  to  the  Action  that,  when  such 
an  instrument  was  transferred,  the  legal  title 
to  it  passed,  so  that  tbe  purchaser  could  sue 
on  It  In  his  own  name,  and  therefore  be  un- 
affected by  defenses  against  It  In  the  bands 
of  the  former  owner.  No  precise  form  of 
transfer  was  required  to  be  &6apteA  to  pass 
the  legal  title,  provided  it  was  iq;wn  the  paper 
Itself.  But  the  courts  did  insist  that  nothing 
should  be  dcme  by  the  person  negotiating  it 
to  affect  the  negotiable  character  of  the  pa- 
per. There  must  always  be  a  transfer  of 
tbe  legal  title,  and  such  transfer  must  take 
such  form  as  not  to  Indicate  a  purpose  to  de- 
stroy tbe  negotiable  quality  of  the  instru- 
ment. Accordingly,  it  has  been  held,  and  it 
is  now  the  law,  that  the  payee,  if  the  note 
is  not  also  payable  to  bearer,  must  indorse  it; 
otherwise,  he  manifests  a  purpose  to  assign 
the  paper  as  a  mere  chose  in  action.  Of 
course,  tbe  test  is  not  whether,  under  exist- 
ing laws,  the  legal  title  to  a  note  Is  trans- 
ferred, for  this  Is  now  true  as  to  all  choses 
In  action,  whatever  form  the  transfer  of  them 
assumes.  The  inquiry  is  twofold:  First. 
Was  the  note  so  transferred  as  to  i>ass  the 
legal  title  to  it  at  common  law?  Second. 
Does  the  manner  of  the  transfer  Indicate  a 
purpose  to  destroy  the  negotiable  character 
of  the  instrument?  The  extent  of  tbe  lia- 
bility of  the  payee  who  indorses  tbe  note  is 
not  a  decisive  test.  Indeed,  it  is  no  test  at 
all.  He  may  incur  no  liabilities  whatever, 
as  by  Indorsing  without  recourse,  and  yet  in 
such  a  case  the  note  has  been  negotiated  to 
an  indorsee  within  the  law  merchant,  and  the 


latter  is  protected  as  a  bona  flde  purchaser 
if  the  other  elements  necessary  to  such  pro- 
tection exist  Indeed,  tbe  payee  need  not  in- 
dorse at  all,  to  entitle  the  purchaser  to  pro- 
tection, if  the  note  be  payable  to  liearer,  or 
to  the  payee  by  name  or  bearer.  Tescber  v. 
Merea  (Ind.  Sup.)  21  N.  E.  310.  This  is  also 
true  after  it  has  heea  Indorsed  generally  by 
the  person  who  Is  named  as  payee.  His  in- 
dorsee may,  without  himself  indorsing  It, 
transfer  it,  and  cut  off  all  defenses.  On  tbe 
other  band,  it  is  elementary  that  the  indorser 
may  enlarge  his  liability  without  destroying 
the  right  of  his  Indorsee  to  protection  as  an 
innocent  purchaser.  By  waiving  demand  and 
notice,  he  changes  a  conditional  liability  Into 
an  absolute  one.  Yet,  although  such  a  waiver 
is  made,  the  Indorsee  can  claim  the  same  ex- 
emption from  the  interposition  of  defenses  to 
the  paper  that  he  could  have  claimed  bad 
there  t>een  no  waiver.  It  is  therefore  appar- 
ent that  the  inquiry  whether  one  Is  an  In- 
dorsee of  negotiable  paper  does  not  depend 
upon  the  question  whether  the  person  nego- 
tiating it  has  Incurred  the  in^clse  obligation 
of  an  indorser.  He  may  incur  more  liabil- 
ity, or  less  liability,  or  no  liability  at  all;  and 
yet  the  purchaser  may  be  an  indorsee,  and 
protected  as  such.  Nor  Is  the  form  of  the 
Indorsement  material.  It  Is  an  indorsement, 
although  it  Is  in  terms  an  assignment.  This 
was  held  at  an  early  time  in  Eogiand.  Rich- 
ards V.  Frankum,  9  Car.  &.  P.  221.  And,  witli 
the  exception  of  two  states,  it  appears  to  be 
tbe  law  in  this  country.  Adams  v.  Blctbeu. 
66  Me.  19;  Davidson  v.  Powell  (N.  C.)  19  S. 
E.  601;  Sears  v.  Lantz,  47  Iowa,  658;  Sands 
V.  Wood,  1  Iowa,  263;  Merrill  v.  Hurley  (S. 
D.)  62  N.  W.  958;  Bisblng  v.  Graham,  53 
Am.  Dec.  510;  Halley  v.  Falconer,  32  Ala. 
536;  Duffy's  Adm'r  v.  O'Oonner,  7  Baxt  498; 
Shelby  v.  Judd,  24  Kan.  166;  Brotherton  v. 
Street  (Ind.  Sup.)  24  N.  E.  1068;  Hatch  v. 
Barrett,  34  Kan.  230,  8  Pac.  129;  C^sby  v. 
Roub,  16  Wis.  610.  See,  contra,  Anilia  v. 
Yeomans,  39  Mich.  171;  Hatch  v.  Barrett 
(Kan.)  8  Pac.  129. 

The  only  argument  against  the  proposition 
that  such  an  Indorsement  constitutes  an  In- 
dorsement according  to  the  law  merchant 
is  that,  by  expressing  the  contract  of  trans- 
fer which  is  always  implied  from  the  mere 
fact  of  indorsement,  the  negotiator  of  tbe 
paper  has  manifested  a  purpose  to  destroy 
the  negotiable  character  of  such  paper.  But 
the  courts,  with  the  two  exceptions  above 
noted,  have  refused  to  draw  such  an  infer- 
ence from  the  fact  that  an  assignment  in 
terms  Is  written  above  the  indorsement.  On 
what  principle,  then,  con  it  be  said  that  the 
fact  that  a  guaranty  is  written  alMve  tbe 
indorsement  discloses  a  purpose  to  affect  the 
negotiable  character  of  the  paper.  Such  a 
contract  Is  an  Indorsement,  and  it  Is  more. 
It  Is,  indeed,  under  our  statute,  exactly 
equivalent  to  an  indorsement  with  waiver  of 
demand  and  notice.  An  indorser  who  is  not 
entitled  to  insist  upon  demand  and  notice. 
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or  who,  being  so  entitled,  has  been  charged 
as  an  indorser,  la  a  guarantor  of  the  pay- 
meat  of  the  InBtrument.  See  Rev.  Code,  if 
44)36,  4612,  4876,  4881.  But,  even  If  we  were 
uf  opinion  that  his  liability  was  different 
from  that  of  an  ordinary  Indorser,— even  If 
we  should  conclude  that  in  some  respects  his 
obligation  was  more,  and  in  other  particu- 
lars less,  onerous  than  that  of  one  who  in- 
dorses in  blanlc, — still  the  fact  would  remain 
tliat  he  had  transferred  the  legal  title  to 
the  paper  In  a  mode  sufficient  to  transfer 
mch  legal  title  according  to  principles  of 
common  law,  and  that  he  had  not  evinced  a 
purpose  to  destroy  the  negotiable  character 
of  the  paper.  In  such  a  case  it  would  be 
true  that  he  had  indorsed  it,  notwithstanding 
tiie  fact  that  he  had  so  indorsed  it  as  to 
alter  his  liability  as  an  ordinary  indorser. 
As  we  have  already  seen,  the  fact  that  the 
exact  liability  of  an  indorser  Is  not  Incurred 
by  one  who  transfers  negotiable  paper  is 
uot  the  trae  criterion  whether  the  purchaser 
is  an  indorsee  within  the  scope  of  the  doc- 
trine which  throws  about  an  indorsee  a  dis- 
tinctive protection.  One  who  Is  payee  or  is 
the  holder  of  negotiable  paper,  and  writes 
at>ove  his  indorsement  the  contract  of  guar- 
anty of  i>ayment,  Is  an  Indorser  with  enlar- 
ged liability.  It  is  on  this  ground  that  the 
decisions  rest  which  hold  that  such  a  trana- 
fer  of  a  negotiable  Instrument  is  an  Indorse- 
ment of  it,  within  the  purview  of  the  rule 
whicb  shields  a  bona  fide  indorsee  against 
defenses  good  between  the  original  parties. 
Bank  v.  Haylen  (Neb.)  16  N.  W.  754;  Helmer 
V.  Bank  (Neb.)  44  N.  W.  482;  Partridge  v. 
Davis,  20  Yt  499;  Robinson  v.  Lair,  31  Iowa, 
9;  Back  v.  Bank  (Neb.)  45  N.  W.  776;  Van 
Zant  ▼.  Arnold,  31  6a.  210;  Judson  v.  Oook- 
win,  37  IlL  286;  Heaton  v.  Hulbert,  3  Scam. 
489;  ChUds  v.  Davidson,  38  111.  437;  Heard 
T.  Bank,  8  Neb.  10;  2  Daniel,  Neg.  Inst  { 
1781.  We  are  aware  that  authorities  can  be 
found  on  the  other  side  of  the  question. 
Trust  Co.  T.  National  Bank,  101  U.  S.  70; 
Bank  v.  Walker,  6  Fed.  399;  Tuttle  v.  Bar- 
tholomew, 12  Mete.  (Mass.)  454;  Lamour- 
ieux  V.  Hewlt,  5  Wend.  307;  Belcher  r. 
Smith,  7  Cush.  482;  Taylor  v.  Binney,  7 
Mass.  4S1.  But  Massachusetts  at  one  time 
inclined  to  the  doctrine  we  regard  as  sound. 
Upham  T.  Prince,  12  Mass.  14;  Balkely  v. 
tirant,  6  Mass.  386. 

lo  view  of  the  fact  that  It  has  long  been 
the  usage  in  this  state  of  i>erBons  and  cor^ 
ponitiona  engaged  in  the  business  of  purchas- 
ing and  discounting  commercial  paper  to 
have  the  indorser  sign  a  guaranty  of  pay- 
ment, and  In  view  of  the  further  fact  that 
the  legal  effect  of  such  an  indorsement  is  pre- 
cisely the  same  as  that  of  a  simple  indorse- 
ment with  waiver  of  demand  and  notice,  we 
would  regard  it  as  a  very  imwise  and  en- 
tirely unjustifiable  decision  to  hold  that  such 
a  negotiation  of  such  paper  was  n«t  an  In- 
dorsement of  it  within  the  law  merchant. 
That  a  guaranty  indorsed  by  a  payee  on 


the  paper  itself  Is  equivalent  to  an  indorse- 
ment with  waiver  is  clear  under  our  stat- 
utes, and  also  lndei>endently  of  them,  upon 
common-law  principles.  Said  the  court  in 
Brown  v.  Curtiss,  2  N.  Y.  225,  at  page  230: 
"The  direct  engagement  of  the  Indorser  of  a 
negotiable  note,  and  of  the  guarantor  of  the 
payment  of  a  note,  whether  negotiable  or 
not,  is  the  same.  Both  undertake  that  the 
maker  will  pay  the  amount  when  it  shall 
become  due.  If  there  Is  a  failure  hi  such 
paym^it,  both  contracts  are  broken.  Ordi- 
narily, upon  the  breach  of  a  contract,  the 
party  bound  for  its  performance  immediate- 
ly t>ecome8  liable  for  the  consequent  dam- 
ages. In  the  case  of  the  indorser  of  a  ne- 
gotiable promissory  note,  however,  the  lia- 
bility does  not  become  absolute,  unless  due 
notice  of  nonpayment  is  given  to  the  i>arty 
whom  it  is  intended  to  charge.  This  is  not 
because  the  Indorser  has  thus  stipulated  in 
terms,  but  it  is  a  condition  annexed  by  the 
rules  of  the  commercial  law.  In  the  case  of 
a  guarantor  there  Is  nothing  to  exempt  him 
from  the  ordinary  liability  of  parties  who 
Imve  broken  their  contracts,  which  is  di- 
rect, and  not  conditional.  No  condition  re- 
quiring notice  of  nonpayment  is  inserted  In 
the  contract,  nor  is  any  Inferred  by  any  rule 
of  law."  In  our  judgment,  this  mooted  ques- 
tion, whether  the  fact  that.  In  addition  to  in- 
dorsing the  paper,  the  person  who  negoti- 
ates it  writes  above  his  indorsement  a  spe- 
cial contract,  takes  from  the  act  of  Indors- 
ing the  legal  character  of  an  Indorsement  of 
the  instrument,  was  intended  to  be  put  at 
rest  In  this  state  by  section  4868,  Rev.  Codes. 
This  section  provides  as  follows:  "One  who 
writes  his  name  upon  a  negotiable  instru- 
ment, otherwise  than  as  a  maker  or  acceptor, 
and  delivers  it  with  his  name  thereon  to  an- 
other person,  is  called  an  indorser,  and  his 
act  is  called  Indorsement"  It  will  not  do 
to  assert  that  this  section  was  passed  to  set- 
tle the  question  whether  one  out  of  the  chain 
of  title  who  indorses  negotiable  paper  before 
delivering  it  to  the  payee,  to  give  it  credit, 
la  liable  as  indorser  or  guarantor  or  as  Joint 
maker.  Section  4877,  Id.,  specifically  relates 
to  the  subject  It  declares  that  "one  who 
indorses  a  negotiable  instrument  before  it  is 
delivered  to  the  payee  is  liable  to  the  payee 
thereon  as  an  indorser."  The  only  other 
purpose  it  could  be  enacted  for,  unless  we 
assume  it  to  be  a  purposeless  enactment 
was  to  declare  that  the  act  of  writing  his 
name  upon  negotiable  i>aper  by  the  holder 
thereof,  as  part  of  the  negotiation  thereof  to 
a  third  person,  should  be  an  indorsement 
despite  the  fact  that  in  connection  with  the 
act  of  indorsement  the  Indorser  has,  by 
special  contract  restricted  or  enlarged  his 
liability  as  indorser.  We  think  this  section 
is  limited  to  the  indorsement  by  the  holder 
of  the  paper  as  part  of  the  act  of  negotia- 
tion thereof.  When  these  facts  exist  the 
mere  writing  of  a  special  contract  above  his 
name  will  not  affect  the  character  of  his 
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act  as  an  Indorsement  It  Is  an  Indorse- 
ment, nevertheless.  We  are  of  opinion  that 
the  plaintiff  was  entitled  to  protection  as  a 
bona  fide  piircbaser  of  negotiable  paper, 
and  tbat,  therefore.  It  was  error  for  the 
court  to  permit  the  defendant  to  prove  a  de- 
fense good  as  against  the  maker.  For  this 
error,  the  Judgment  is  reversed,  and  a  new 
trial  is  ordered.     All  concur. 


SMITH  T.  NICHOLSON  et  aL 
(Supreme  Court  of  North  Dakota.     April  25, 

1806.) 
Ibsuancb  of  Schhovs  —  FiLiKa  Anbwbb  aftsk 

DSFAVLT. 

1.  Under  section  4993,  Comp.  Liaws  (section 
ri354,  Rev.  CJodes),  a  summons  is  "issued"  when 
it  ia  dul7  drawn  and  signed  with  the  intention 
tlint  it  be  served,  even  though  it  yet  remained 
in  the  hands  of  plaintiffs  attorney. 

2.  When,  under  snbdiTision  5,  S  4900, 
Comp.  Laws  (section  5280,  Rev.  Codes),  appli- 
cation is  made  by  a  party  on  whom  service  has 
been  made  by  publication  before  judgment, 
but  after  he  Is  in  default,  for  leave  to  serve  an 
answer  and  defend  in  the  case,  when  the  court 
liolds  that  sufficient  cause  has  been  shown,  the 
riglit  of  such  party  to  defend  against  the  claim 
of  plaintiff  and  the  whole  thereof  is  absolute. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Foster  county; 
Roderick  Rose,  Judge. 

AcOon  by  E.  Delalleld  Smith  against  Mal- 
colm Nicholson  and  Sriargaret  Nicholson. 
From  an  order  refusing  to  discharge  at- 
tachment, and  from  a  Judgment  for  plaln- 
llff,  defendants  appeal.    Reversed. 

S.  L.  Gla  spell  and  Glaspell  &  Ellsworth, 
for  appellants.  Fredus  Baldwin,  for  re- 
spondent 

BARTHOLOMEW,  J.  This  action  was 
based  upon  promissory  notes  executed  by 
the  defendants  in  favor  of  plaintiff.  It  was 
aided  by  attachment  The  service  was  by 
publication.  Defendants  api>eared  specially, 
and  moved  to  dischaige  the  attachment 
The  conrt  denied  this  motion,  and  this  made 
the  ground  of  the  first  assignment  of  error. 
It  is  urged  ttiat  the  writ  of  attachment  was 
prematurely  issaed,  in  that,  when  the  clerk 
issued  the  writ,  no  summons  bad  been  is- 
saed in  the  case.  The  summons  was  dated 
November  1,  1893,  and  was  in  due  and  prop- 
er form  and  signed  by  plaintiff's  attorneys. 
The  writ  cf  attachment  waw  issned  Novem- 
ber 3, 1883.  The  return  of  the  sheriff  of  the 
proper  connty  shows  that  he  received  the 
summons  for  service  on  November  4,  1893. 
On  these  facts  it  la  claimed  tbat  the  sum- 
mons was  not  Issued  at  the  time  the  clerk 
issued  the  warrant  of  attachment  Our 
statutes  upon  this  subject,  as  found  In  the 
Compiled  Laws,  in  force  when  this  action 
was  commenced,  read  as  foIlo?rs:  "Sec. 
4S5S.  An  action  is  commenced  as  to  each 
defendant  when  the  summons  is  served  on 
him,  or  OS  a  co-defendant  who  is  a  Joint 


contractor  or  otherwise  united  in  Interest 
with  him.  An  attempt  to  commence  an  ac- 
tion Is  deemed  equivalent  to  the  conmence- 
ment  thereof,  when  the  summons  is  deliver- 
ed, with  the  Intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  officer  of  the 
county  In  which  the  defendants,  or  one  of 
them,  usually  or  last  resided."  Section  4S92 
reads:  "Civil  actions  in  the  courts  of  this 
state  shall  be  commenced  by  the  service  of 
a  summons."  Section  4993  specifies  the  ac- 
tions in  which  and  circumstances  under 
which  a  writ  of  attachment  may  issue,  and 
provides  tliat  "the  plaintiff  at  the  time  of 
issuing  the  summons  or  at  any  time  there- 
after may  have  the  property  of  such  defend- 
ant or  cori>oration  attached,  •  •  •  and 
for  the  purpose  of  this  section  an  action 
shall  be  deemed  commenced  when  the  sum- 
mons is  issued."  in  tills  case  the  writ  of 
attachment  was  Issued  Noveml>er  3,  1893. 
Was  the  summons  which  was  drawn  and 
signed  November  1,  1898,  'issued"  prior  to 
its  delivery  to  the  sheriff  on  November  4, 
1893?  To  our  minds,  it  seems  clear  tbat  It 
was  the  legislative  purpose  in  said  section 
4993  to  declare  an  action  in  the  cases  there- 
in 8i)ecified  to  l>e  commenced  by  other  and 
different  acts  than  such  as  were  required  to 
commence  actions  generally;  otherwise  it 
is  fair  to  presume  that  the  same  language 
would  have  been  used.  So  clear  a  differ- 
ence in  language  unmistakably  shows  a  dif- 
ference In  purpose.  If  that  summons  was 
not  "issued"  until  its  delivery  to  the  of- 
ficer, then  the  case  was  sufficiently  covered 
by  sections  4858  and  4S92,  and  there  is  no 
force  in  the  special  provision  found  in  sec- 
tion 4SM.  We  do  not  think  the  statute  can 
be  so  construed.  Section  4899,  Comp.  Lavts, 
reads:  "The  summons  may  be  served  by 
the  sheriff  of  the  county  where  the  defend- 
ant may  be  found,  or  by  any  other  i>eraoa 
not  a  party  to  the  action."  Quotations  from 
two  authorities  will  fuUy  Illustrate  our 
views,  and  the  reasons  therefor.  In  White 
V.  Johnson,  40  Pac.  511-616,  the  supreme 
court  of  Oregon  says:  "A  summons  may  be 
said  to  have  issued  In  an  action  commenced 
in  the  circuit  or  county  courts  of  this  state 
when  it  is  made  out  and  signed  by  the  plain- 
tiff or  his  attorney,  and  placed  in  the  hands 
of  the  sheriff  with  the  intention  tbat  it  be 
served  upon  the  defendant  It  is  difficult 
to  see  how  anything  less  than  this  would 
constitute  an  issuance  of  a  summons.  The 
statute  requires  that  the  summons  shall  be 
served  I>y  the  sheriff,  and  without  a  delivery 
to  liim  for  service  such  instrument  is  not  yet 
endowed  with  ■rttality  for  any  purpose." 
The  case  of  MiUs  v.  Corbett,  8  How.  Prac. 
COO,  was  decided  under  statutes  practically 
Identical  with  ours.  In  that  case  an  attach- 
ment issued  while  the  summons  was  yet  iu 
the  hands  of  plaintiff's  attorney,  and  the 
same  objection  was  made  as  here.  The  court 
said:  "Had  it  been  Intended  that  the  sum- 
mons could  be  delivered  to  the  sheriff,  In  or- 
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der  to  warrant  the  attachment  of  the  de- 
fendant's property,  under  the  provisions  of 
the  227th  section,  it  may  well  be  supposed 
that  the  same  terms  would  have  been  em- 
ployed to  express  such  Intention  as  are  used 
In  the  09th  section.  There  it  is  provided 
that  for  the  purposes  specified  the  sum- 
mons must  be  delivered  to  the  sheriff,  wlille 
to  justify  an  attachment  it  is  declared  to 
be  enough  that  the  summons  is  'issued.' 
Now,  as  the  summons  may  be  served  by  an- 
other  person  as  well  as  the  slieriff,  X  do  not 
feel  anthorlaed  to  construe  the  word  'issued,' 
as  used  in  the  227th  section,  as  meaning  the 
same  thing  as  'delivered  to  the  sheriff,'  In 
the  99th  section.  I  think  It  is  enough  that 
the  snmmons  is  made  out  and  is  ready  for 
sen-ice."  In  the  case  at  bar  the  summons 
was  completed.  It  was  intended  that  it 
should  be  served.  It  was  In  the  hands  of  a 
party  who  had  authority  to  serve  it.  We 
think  it  had  vitality,  and  that  it  was  "is- 
sued,"  and  the  action  commenced,  within 
the  terms  of  section  4993,  Gomp.  Laws. 

The  filing  of  the  aflidavlt  and  bond  for  at- 
tachment Is  dated  November  4,  1893,  but  the 
record  shows  without  dispute  that  they  were 
presented  to  the  clerk  on  November  8d,  and 
before  he  Issued  the  writ  of  attachment 
This  was  sufildent  In  law  they  were  filed 
from  the  time  they  were  presented  to  the 
clerk  for  the  purpose  of  filing.  It  is  urged 
also  tbat  the  afSdavlt  la  Indefinite  because  It 
as»  the  word  "d^endant"  In  the  singular 
number  while  the  writ  is  prayed  and  was 
issued  against  the  property  of  both  defend- 
ants. It  is  true  that  the  affidavit  does  not 
specify  which  defendant  in  terms,  but  it 
uses  the  masculine  personal  pronoun  in  re- 
ferring to  the  defendant  The  bond  run  to 
Malcolm  Nicholson  only,  and  the  attachment 
was  levied  only  upon  his  property.  He  can- 
not claim  that  he  Is  not  sufficiently  Identifi- 
ed In  the  afildavit  and,  as  no  prc^erty  of 
Maisaret  Nicholson  had  been  attached,  she 
bad  no  standing  to  urge  the  discharge  of  the 
writ  No  attack  upon  the  writ  of  attachment 
was  made  on  the  ground  that  the  debt  was 
not  doe,  and  no  showing  of  that  kind  waa 
made,  and  the  point  cannot  be  considered  In 
this  connection.  The  motion  to  discharge 
the  attachment  was  properly  denied. 

On  December  10,  1894,  more  than  a  year 
after  the  case  was  commenced,  a  general  ap- 
pearance for  defendants  was  served  upon 
plaintiff's  counsel  by  the  attorney  who  had 
made  the  special  appearance,  and  a  copy  of 
the  complaint  demanded.  This  notice  was 
retamed  on  the  same  day,  for  the  reason,  as 
stated,  that  defendants  were  already  In  de- 
fault On  December  18,  1894,  plaintiff  served 
notice  npon  the  attorney  for  defendants  of 
an  application  for  judgment  and  on  Decem- 
ber 28tli,  pursuant  to  such  notice,  judgment 
was  ordered  for  $2,^5.74  and  costs.  On 
Janoary  SI,  1885,  the  defendants  appeared 
before  the  court  by  their  attorney,  ^aintiff 
also  appearing  by  his  attorney,  and  moved 


the  court  to  set  aside  the  judgment,  and  thar 
the  defendants  be  permitted  to  have  a  new 
trial;  and  as  a  ground  therefor  alleged  that 
"there  is  no  cause  of  action  stated  in  the 
complaint  against  defendant  In  that  the  iiK 
debtedness  is  not  yet  due,  and  the  judgment 
herein  rendered  is  premature."  This  motloo, 
was  granted  on  April  13,  1805.  The  com- 
plaint alleged  the  execution  of  five  promis- 
sory notes  by  defendant  in  favor  of  plaintiff- 
fOr  the  sum  of  $666.67,  each  dated  August 
12,  1891,  bearing  6  per  cent  Interest  pay- 
aUe  annually,  the  first  note  maturing  Janu- 
ary 1,  1894,  and  the  others  at  Intervals  of- 
one  year  af t«r  that  date.  It  also  set  forth  the- 
giving  of  a  mortgage  to  secure  said  notes, 
containing  a  provision  that  in  case  o<  any 
default  in  payment  the  plaintiff  might  de- 
clare the  whole  sum  due.  It  furthermore - 
stated  that  default  was  made  in  the  pay- 
ment of  the  interest  due  August  12,  189S,  and 
that  plaintiff  thereupon  declared  the  whole 
sum  due,  and  proceeded  to  foreclose  the 
mortgage,  and  realized  thereon  a  certain 
sum,  which  was  applied  In  payment  of  the 
indebtedness,  and  judgment  was  asked  for 
the  balance.  It  will  be  observed  that  the 
amount  realized  on  the  foreclosure  was  more  - 
than  sufficient  to  pay  all  accrued  interest 
and  the  note  that  matured  by  its  terms 
prior  to  the  rendition  of  judgment  on  De- 
cember 28,  1894.  The  ruling  of  the  court  in 
holding  that  the  balance  was  not  due  under 
the  provision  in  the  mortgage  is  not  before, 
us  for  review.  We  muBt  accept  it  as  the 
law  of  this  case,  without  expressing  any 
opinion  on  the  point 

After  the  judgment  was  set  aside,  and  on 
April  20,  1895,  the  attorney  for  the  defend- 
ants made  application  to  be  allowed  to  an- 
swer in  the  case,  and  presented  to  the  court 
an  affidavit  of  merits,  and  his  proposed  an- 
swer. This  application  was  doubtless  made 
under  the  following  language  in  subdivision 
6,  {  4900,  Oomp.  Laws:  "The  defendant 
against  whom  publication  is  ordered,  or  his. 
representatives,  on  application  and  sufficient 
cause  shown  at  any  time  before  judgment 
must  be  allowed  to  defend  the  action;  and, 
except  in  an  action  for  divorce,  the  defend- 
ant against  whom  publication  is  ordered,  or- 
bis  representatives,  may,  in  like  manner, 
upon  good  cause  shown,  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one 
year  after  notice  thereof,  and  within  seven 
years  after  its  rendition,  on  such  terms  as. 
may  be  just"  The  judgment  having  been 
previously  set  aside  unconditionally,  the  case, 
stood  as  though  no  judgment  had  been  en- 
tered. It  was,  therefore,  an  application  by 
defendants  against  whom  publication  had 
been  ordered  for  leave  to  defend  before- 
judgment.  In  such  case,  where  there  is. 
sufficient  cause  shown,  the  right  of  the  de- 
fendants to  come  in  and  defend  is  absolute, 
and  no  terms  can  be  imposed,  as  is  the  case 
where  the  application  is  made  after  judg- 
ment    The  court,  by   order,  permitted  the- 
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defendnnts  to  defend  as  to  a  portion  of 
plaintiff's  claim;  but,  as  the  note  maturing 
on  January  1,  1895,  had  become  due  In  the 
meantime,  the  court  ordered  Judgment  ab- 
sohite  for  the  amount  due  upon  said  note, 
and  permitted  a  defense  only  as  to  the  re- 
maining notes.  There  is  some  confusion  of 
dates  in  the  abstract  While  it  is  stated 
that  the  motion  to  set  aside  the  original 
Judgment  was  granted  on  April  13,  1895,  In 
a  subsequent  portion  of  the  abstract  we  find 
a  formal  order  setting  aside  said  Judgment, 
dated  June  29,  1895,  and  the  same  order  di- 
rects Jadgment  for  the  amount  then  due. 
Bat  the  application  to  be  permitted  to  defend 
was  made  April  20,  1895;  so,  whether  the 
Judgment  had  then  been  vacated  or  was 
not  vacated  until  June  29th  is  perhaps  not 
very  material.  In  the  former  case  no  Judg- 
ment existed  when  the  application  to  defend 
was  made.  In  the  latter  the  judgment  was 
vacated  in  response  to  a  prior  motion  before 
the  application  to  be  allowed  to  defend  was 
raled  upon;  so  that  In  either  case  the  ap- 
plication must  be  treated  as  an  application 
before  Judgment.  As  the  court  allowed  the 
defendants  to  defend  as  to  the  notes  which 
the  court  held  to  be  not  due  at  the  time  of 
the  application,  we  must  hold  that  there 
was  "sufficient  cause  shown,"  as  no  excep- 
tion was  taken  to  such  ruling,  and  no  com- 
plaint thereon  is  made,  either  in  oral  argu- 
ment or  otherwise.  But  the  moment  there 
^as  sufficient  cause  shown,  then  defendants' 
right  to  defend  against  the  claim  of  plaintiff, 
and  the  whole  thereof,  became  absolute, 
iiud  could  be  burdened  with  no  terms  or  con- 
4litlons.  From  this  it  follows  that  the  entry 
of  Judgment  for  the  amount  that  the  court 
held  to  be  doe  at  the  time  the  application 
to  be  let  In  to  defend  was  made  was  error, 
and  such  Judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion.  Revers- 
ed.    All  concur. 


NORTHWESTERN  CORDAGE  CO.  t. 
RICE. 

'(Supreme  Coart  of  North  Dakota.     April  25, 

1896.) 

Sai-b — Implied  Warkaktt — Waivsr. 

1.  When,  in  response  to  an  order  for  an 
nrticle  described  in  a  particular  way  by  the 
purchaser,  the  seller  delivers  an  article  of  that 
general  nature,  but  not  fully  corresponding 
with  such  description,  the  law  regards  his  act 
ns  equivalent  to  a  sale  of  such  article  by  the 
particular  description  set  forth  in  the  order, 
and  he  is  therefore  considered  to  have  warrant- 
ed that  it  corresponded  to  such  description. 
Accordingly,  held,  that  where  the  purchaser 
had  ordered  nnre  Manilla  twine,  and  the  seller 
assumed  to  fill  the  order,  he  must  be  deemed  to 
have  warranted  that  the  article  delivered  was 
in  fact  pure  Manilla  twine. 

2.  Tne  acceptance  by  the  purchaser  of  an 
article  which  docs  not  correspond  to  the  war- 
ranty, with  knowledge  of  the  defect,  does  not, 
as  a  matter  of  law.  har  his  right  to  rely  uivm 
•the  warranty.     It  is  a  circumstance  to  go  to 


the  jury,  on  the  question  whether  there  was  a 
breach,  and  possibly  whether  the  purchaser  haa 
not  waived  his  right  to  insist  upon  damages 
for  it.  The  giving  by  the  purchaser  of  notes  for 
the  purchase  price,  with  knowledge  of  the  facts, 
does  not  prejudice  his  rights,  where  he  express- 
ly reserves  his  right  to  insist  upon  his  claim 
for  damages,  and  gives  the  notes  with  the 
understanding  that  such  claim  will  be  recog- 
nized by  the  seller. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Richland  coun- 
ty;  W.  a.  Lauder,  Judge. 

Action  by  the  Northwestern  Cordage  Com- 
pany against  D.  E.  Rice.  From  a  Judgment 
for  plaintlfT,  defendant  appeals.    Reversed. 

McCumber  &  Bogart,  for  appellant  Cortiss 
Swelgle  (Morphy,  Ewhig,  Uilbert  &  Ewing, 
of  counsel),  for  respondent. 

CORLISS,  J.  Defendant  ordered  of  the 
plaintiff  7,000  pounds  of  pure  Manilla  twine. 
Plaintiff,  acting  on  this  order,  shipped  to  de- 
fendant a  lot  of  twine,  which  the  evidence 
tends  to  prove  was  not  pure  MnniUa  twiuu, 
but  an  Inferior  article,  worth  much  less  In  the 
market  Defendant  having  been  sued  npou 
the  notes  given  for  the  purchase  price  of  this 
twine,  he  interposed  as  a  counterclaim  an  al- 
leged cause  of  action  founded  upon  breach  of 
warranty.  On  the  trial  the  district  Judge  di- 
rected a  verdict  in  favor  of  the  plaintiff.  De- 
fendant appeals. 

At  the  outset,  we  are  required  to  determine 
whether.  In  fact  there  was  a  warranty.  It 
Is  true  that  the  plaintiff  did  not,  in  terms, 
warrant  that  the  twine  sold  by  It  to  defend- 
ant was  pure  Manilla  twine.  Indeed,  it  made 
no  representations  whatever  In  written  instru- 
ment, or  by  oral  statement  But,  when  it 
accepted  from  defendant  an  order  for  pure 
Manilla  twine,  it,  in  contemplation  of  law, 
agreed  to  sell  defendant  an  article  answering 
to  that  description.  That  a  sale  of  an  article 
by  a  particular  description  constitutes  a  war- 
ranty that  the  article  answers  to  that  de- 
scription. Is  well  settled.  BenJ.  Sales,  pp. 
619-U22,  and  cases  cited;  Brigg  v.  HUton. 
99  N.  Y.  517,  3  N.  E.  51;  Dounce  v.  Dow,  Qi 
N.  Y.  411;  Wolcott  v.  Mount,  36  N.  J.  La.\r. 
262;  Canning  Co.  v.  Metzger,  118  N.  Y.  200, 
23  N.  E.  372;  White  v.  Miller,  71  N.  Y.  118; 
Lewis  ▼.  Rountree,  78  N.  C.  323;  Hastings  y. 
liOvering,  2  Pick.  214;  Forchelmer  v.  Stew- 
art, (36  Iowa,  593.  22  N.  W.  886;  28  Am.  & 
Eng.  Ecc.  Law,  p.  770;  Oould  v.  Stein,  149 
Mass.  670,  22  N.  E.  47;  Love  y.  Miller,  104 
N.  C.  582,  10  S.  E.  685;  Morse  y.  Moore  (Me.) 
22  Atl.  302.  Said  the  court  In  Oould  v.  Stein, 
"The  general  rule  Is  familiar  and  admitted, 
that  a  sale  of  goods  by  particular  description 
imports  a  warranty  that  the  goods  are  of  that 
description." 

We  cannot  say,  under  the  facta  of  this  case, 
that  the  defendant  as  a  matter  of  law,  has 
waived  his  right  to  rely  upon  the  warranty. 
The  twine  delivered  was  Manilla  twine,  but  It 
was  not  pure  Manilla.  It  Is  probable  that  a 
special  examination  of  It  before  acceptance 
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would  have  resulted  iu  the  dlacovery  that  It 
was  not  as  wan-anted.  But  the  case  la  not 
one  of  the  failure  of  the  vendor  to  deliver  any 
article  of  the  character  of  that  ordered.  It 
was  not  the  purchase  of  twine,  followed  by 
the  delivery  of  some  other  article.  We  hold 
that  under  the  facta  of  this  case  the  defend- 
ant cannot  be  deemed,  as  a  matter  of  law, 
to  have  waived  his  right  to  rely  upon  the 
warranty.  It  is  Impossible  to  lay  down  a 
role  on  this  subject  which  can  lie  readily  ap- 
plied to  the  varied  facts  of  different  cases. 
Cases  may  arise  where  It  Is  apparent  that 
the  purchaser  could  not  have  relied  on  the 
warranty  when  he  accepted  the  goods,  or  that 
he  has  waived  his  right  to  Insist  upon  such 
warranty.  But  we  think  it  would  be  an  ex- 
tremely unjust  rule  to  interpret  as  an  implied 
waiver  the  conduct  of  the  purchaser  in  re- 
ceiving the  goods  which  do  not  exactly  cor- 
respond to  the  warranty,  merely  because  he 
might,  by  examination,  have  discovered  the 
defect.  It  often  happens  that  the  piuvhaser 
is  so  situated  that  it  is  necessary  for  him 
,  to  accept  the  article  in  its  defective  condition. 
It  would  Indeed  be  singular  that  one  who  had 
placed  him  in  this  position  should  be  allowed 
to  escape  liability  on  his  contract  of  war- 
ranty In  many  cases  the  Inference  of  a  pur- 
pose to  rely  upon  the  warranty  is  stronger 
than  the  Inference  of  a  purpose  to  pay  the 
price  of  a  good  article  for  a  defective  one. 
In  the  case  at  bar  the  Jury  would  have  been 
Justiflad  In  finding  that  defendant  could  not, 
without  particular  examination,  have  discov- 
ered that  the  twine  was  not  pure  Manilla. 
In  faTor  of  one  who  has  warranted  an  ar- 
ticle, the  purchaser  does  not  owe  the  duty  of 
careful  inspection.  He  may  rely  oa  the  war- 
ranty. There  Is  much  confusion  In  the  aa- 
thoritles.  This  is  the  consequence  of  too 
much  reflnement  In  reasoning,  and  the  mak- 
ing of  many  nice  distinctions.  The  law  on 
this  subject  should  be  adjusted  to  the  needs 
of  the  business  world,  and  be  made  as  simple 
•8  possible.  Without  attempting  to  antici- 
pate the  exceptions  to  the  general  rule  which 
In  the  future  it  may  be  found  necessary  to 
establish,  we  believe  it  to  be  in  the  interests 
of  justice,  and  to  fairly  express  the  sense  of 
business  men  upon  the  subject,  that  whatever 
form  a  warranty  assumes,  If  there  Is  In  fact 
a  warranty,  the  mere  acceptance  of  the  prop- 
erty will  not,  as  a  matter  of  law,  bar  a  re- 
covery for  breach  of  the  warranty,  although 
an  Inspection  of  the  property  would  have  led 
to  a  discovery  of  the  breach.  Nor  will  actual 
knowledge  of  the  defecUve  condition  of  the 
thing  delivered  necessarily  preclude  a  reli- 
ance upon  the  warranty.  All  the  facts  are 
to  be  laid  before  the  jury,  to  the  end  that  they 
may  determine  whether  the  purchaser  relied 
on  the  warranty,  and  whether  be  has  waived 
his  right  to  take  advantage  of  its  breach. 
Gould  ▼.  Stein,  149  Mass.  570,  22  N.  B.  47; 
English  T.  Commission  Co.,  48  Fed.  196; 
Lewis  ▼.  Eonntree,  78  N.  C.  323;  Best  v. 
Flint,  58  Vt  543,  5  Atl.  192;    Polbemus  v. 


Helman,  45  CaL  573;  Coal  Co.  v.  Bradley 
(Wash.)  27  Pac.  454;  Hege  v.  Newsom,  OtS  Ind. 
431;  Bngllsh  v.  Commission  Co.,  6  C.  a  A 
416,  57  Fed.  451;  2  Benj.  Sales  (6th  Am.  Ed.) 
p.  856,  note  29;  Daylor  v.  Uooglund,  39  Ohio 
St.  671;  HoUoway  v.  Jacoby,  120  Pa.  St.  583, 
15  Aa  487;  Parks  v.  Tool  Co.,  54  N.  Y.  586; 
Zabriakle  v.  RaUroad  Co.,  131  N.  X.  72,  29 
N.  E.  1006;  Morse  v.  Moore  (Me.)  22  Aa  362; 
Canning  Co.  v.  Metzger,  118  N.  Y.  260,  23 
N.  E.  374.  In  Morse  v.  Mooore  (Me.)  22  AtL 
362,— the  best-considered  case  to  be  found  on 
the  point  In  the  books,— the  court  say:  "The 
fact  of  acceptance,  however,  as  a  matter  of 
evidence,  may  have  great  weight  on  the 
question  of  satisfactory  or  sufficient  perform- 
ance. In  the  first  place,  it  raises  consider- 
able presumption  that  the  article  delivered 
actually  corresponded  with  the  agieemeut.  In 
the  next  place,  it  Is  some  evidence  of  a  walv^, 
er  of  any  defect  of  quality,  even  If  the  ar- 
ticle did  not  so  correspond,— evidence  of  more 
or  less  force,  according  to  the  circumstances 
of  the  case.  If  the  goods  be  accepted  without 
objection  at  the  time,  or  within  a  reasonaUe 
time  afterwards,  the  evidence  of  waiver,  un- 
less explained,  might  be  considered  conclu- 
sive. But  if,  on  the  other  hand,  objection  is 
made  at  the  time,  and  the  vendor  notlhed  of 
the  defect,  and  the  defects  are  material,  tint 
Inference  of  waiver  would  be  altogether  re- 
pelled. But  acceptance  accompanied  by  si- 
lence is  not  necessarily  a  waiver.  The  law 
permits  explanation,  and  seeks  to  know  the 
drcmnstances  which  induced  acceptance.  It 
might  be  that  the  buyer  was  not  competent  to 
act  upon  his  own  judgment,  or  had  no  oppor- 
tunity to  do  so,  or  declined  to  do  so  as  a 
matter  of  expediency;  placing  his  dependence 
mainly,  as  he  has  a  right  to  do,  upon  the  war- 
ranty of  the  seller.  Upon  this  question  the 
facts  are  generally  for  the  jury,  under  the 
direction  of  the  court"  In  English  v.  Com- 
mission Co.,  6  C.  G  A  416,  57  Fed.  451,  the 
court  say,  at  page  456,  57  Fed.,  page  416,  6 
C.  C.  A.:  "There  has  been  some  controversy 
in  the  courts  as  to  the  right  of  the  purchaser 
to  accept  the  goods  and  rely  upon  the  war- 
ranty; some  of  the  authorities  holding  that 
where  the  sale  is  executory,  and  the  goods, 
upon  arrival  at  the  place  of  delivery,  are 
found,  upon  examination,  to  be  unsound,  the 
purchaser  must  immediately  return  them  to 
the  vendor,  or  give  him  notice  to  take  them 
back,  and  thereby  rescind  the  contract,  or  he 
will  be  presumed  to  have  acquiesced  in  the 
quality  of  the  goods.  But  the  great  weight 
of  authority,  as  well  as  reason,  is  now,  we 
think,  well  settled,  that,  in  cases  of  this  kind 
and  character,  if  the  goods  upon  arrival  at 
the  place  of  delivery  are  found  to  be  unmer- 
chantable, in  whole  or  in  part,  the  vendee 
has  the  option  either  to  reject  them,  or  re- 
ceive them  and  rely  upon  the  warranty;  and, 
if  there  has  been  no  waiver  of  the  right,  he 
may  bring  an  action  against  the  vendor  to 
recover  tlie  damages  for  a  breach  of  the  war- 
ranty, or  set  up  a  counterclaim  for  such  dam- 
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ages  In  an  action  brought  by  tbe  vendor  for 
the  purchase  price  of  the  goods."  There  to 
nothing  In  the  decisions  of  this  court  con- 
flicting with  our  views  in  this  case. 

It  Is  claimed  by  plaintiff  that  defendant,  by 
renewing  the  notes  given  by  him  for  the  pur- 
chase price  of  the  twine,  waived  his  right  to 
recoup  damages  for  breach  of  the  warranty. 
But  It  to  evident  that,  if  a  cause  of  action 
once  existed  In  hto  favor  for  damages,  the 
mere  giving  of  renewal  notes  would  not,  of 
Itself,  extinguish  that  cause  of  action.  Even 
payment  of  the  purchase  price  would  not  have 
that  eCTect  GUmore  v.  WiUiams  (Mass.)  38 
N.  E.  976.  The  circumstance  that  a  pur- 
chaser had  given  his  note,  or  had  paid  for  the 
property,  with  full  knowledge  of  the  facts, 
would  gfflieraUy  be  persuasive— and  might, 
unexplained,  be  conclusive— evidence  that 
there  was  in  fact  no  breach  of  warranty,  or 
possibly  that  the  purchaser  had  waived  hto 
right.  We  do  not,  however,  wish  to  be  under- 
stood as  holding  that  a  mere  waiver  by  im- 
plication, without  consideration,  would  neces- 
sarily operate  to  defeat  the  claim  for  dam- 
ages. But  the  purchaser  might  negative  the 
presumption  of  waiver,  if  such  an  act  could 
create  such  a  presumption,  by  showing  that, 
as  a  matter  of  fact,  he  dtotlnctly  asserted  hto 
right  to  rely  upon  his  claim  for  damages.  In 
the  case  at  bar  it  appears  that  the  new  notes 
were  given  at  the  solicitation  of  the  plain- 
tiff's agent,  and  on  his  promise  that  defendant 
should  be  allowed  hto  damages.  We  do  not 
say  that  a  cause  of  action  can  be  predicated 
on  thto  arrangement.  Serious  questions  of 
the  extent  of  the  agent's  authority,  and  of  the 
contradiction  of  a  written  contract  by  parol 
evidence,  would  have  to  be  met,  before  we 
could  decide  the  case  on  that  theory.  Bat 
the  evidence  was  certainly  competent  to  ez- 
ptoln  the  circumstances  silrroundlpg  the  giv- 
ing of  the  new  notes,  to  the  end  that  defend- 
ant might  rebnt  any  possible  Inference  from 
that  fact  unfavorable  to  his  claim  for  dam- 
ages. The  trial  court  should  have  submitted 
the  question  of  breach  of  warranty  to  the 
Jury,  with  proper  instructions.  For  the  error 
of  the  court  In  refusing  to  do  so,  and  in  di- 
recting a  verdict  for  plaintiff,  tbe  judgment  to 
reversed,  and  a  new  trial  is  ordered.  All  con- 
cur. 


CHRISTIANSON  et  aL  v.  PARMEBS' 

WAREHOUSE  ASSN. 

(Supreme  Court  of  North  Dakota.     April  80, 

1896.) 

SOPKBMB     CoI:BT  —  JDRI8DI0TION  —  NBOOTIIBLB 

Notes— BoN'A  Fids  FnacHissits. 
1.  This  court  has  original  jurisdiction  only 
In  the  excepted  cases  mentioned  in  the  constitu- 
tion. But  chapter  82,  Sess.  Laws  1893,  which 
Iirovides  that  all  cases  tried  below  by  the  court 
shall  on  appeal  be  tried  anew  in  this  court,  and 
final  judgment  rendered  thereon,  does  not  re- 
quire this  court  to  perform  any  functions  that 
do  not  pertain  to  appellate  jurisdiction,  and  said 
chapter  is  not  therefore  a  violation  of  the  con- 


stitutional provisions  conferring  an>ellate   ju- 
risdiction only  upon  this  court. 

2.  One  who  purchases  a  promtosory  note 
before  maturity  and  for  full  considMvtion,  and 
to  whom  the  note  is  at  the  time  indorsed  by  the 
payee  and  holder,  takes  such  note  in  the  ordi- 
nary course  of  business;  and  the  fact  that  tbe 
purchaser  took  such  note  relying  wholly  upon 
the  sufficiency  of  the  mortgage  security,  or  for 
the  purpose  of  acquiring  the  mortgaged  prop- 
erty by  foreclosure,  will  in  no  legal  sense  affect 
his  bona  fides. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Richland  coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  C.  A.  Chrisdanson  and  J.  E. 
Stair  against  tbe  Farmers'  Warehouse  as- 
sociation. From  a  judgment  for  defendant, 
plaintiffs  appeal.    Reversed  with  directions. 

McCumber  &  Bogart,  for  appellants.  W.  E. 
Purcell  and  L.  B.  Everdell,  for  respondent. 

BARTHOLOMEW,  J.  The  appellants,  O. 
A.  Christtanson  and  J.  E.  Stair,  commenced 
proceedings  to  foreclose,  by  advertisement, 
a  chattel  mortgage  given  by  respondent,  tbe 
Farmers'  Warehouse  Association,  to  the 
Mann-Frazer  Company,  a  corporation  doing 
business  at  Minneapolis,  Minn.,  which  said 
mortgage  covered  two  certain  frame  elevat- 
ors situated  In  Richland  county.  In  this 
state,  and  was  given  to  secure  a  promissory 
note  for  the  sum  of  $2,850,  executed  by  re- 
spondent to  said  Mann-Frazer  Company. 
Said  note  and  mortgage  were  -dated  July  3, 
1893,  and  the  note  matured  October  2,  1893. 
The  foreclosure  proceedings  were  commen- 
ced soon  after  the  maturity  of  the  note.  The 
respondent  presented  to  the  judge  of  the 
district  court  for  said  county  an  affidavit  of 
defense,  under  the  law  which  to  now  em- 
bodied In  section  5884,  Rev.  Code,  where- 
upon said  judge  enjoined  further  proceedings 
by  advertisement,  and  ordered  that  all  fur- 
ther proceedings  for  foreclosure  be  had  In 
the  district  court,  whereupon  the  matter  was 
transferred  to  said  court,  and  tried,  under 
the  provision  of  chapter  82,  Laws  1803;  and, 
a  judgment  dismissing  the  action  and  tor 
costs  having  been  returned  against  plain- 
tiffs, they  appeal  to  this  court,  under  the 
provisions  of  the  statute  last  .named.  The 
portion  of  that  statute  material  to  the  de- 
cision of  this  case  reads  as  follows:  "In  all 
actions  tried  by  the  district  court  without 
a  jury,  wherein  issue  of  fact  has  been  joined, 
all  the  evidence  offered  in  the  trial  shall  be 
taken  down  In  writing,  or  the  court  may  or^ 
der  the  evidence  or  any  part  thereof  to  be 
taken  in  the  form  of  depositions,  or  either 
party  may,  at  pleasure,  take  his  testimony 
or  any  part  thereof  by  deposition:  provided, 
that  whenever  such  evidence  Is  taken  down 
in  shorthand  and  written  out  at  length,  it 
shall  be  deemed  to  have  been  taken  down 
In  writing,  and  all  testimony  so  taken  in 
shorthand  must,  at  the  request  of  either 
party,  be  so  written  out  at  length  and  filed 
with  the  clerk.  All  evidence  taken  as  pro- 
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ridefl  b7  this  sectloii  shall  be  certified  by 
the  judee  at  any  time  after  the  trial,  and 
within  one  month  before  the  time  allowed 
I  for  the  appeal  of  said  canse  shall  hare  ex- 
pired, and  shall  thereupon  become  a  part 
of  tbe  Judgment  roll,  and  the  original  of 
snch  judgment  roll  shall  go  on  appeal  to 
tbe  supreme  court,  which  shall  try  the  canse 
anew  upon  such  Judgment  roll,  and  render 
final  Judgment  therein,  according  to  the  Jus- 
tice of  the  case."  Under  the  aboye  proTl- 
Bions,  appellants  procured  tbe  eTidence  to  be 
properly  certified  and  filed  as  a  part  of  the 
judgment  roll,  and  bring  up  on  this  appeal 
the  original  judgment  roll  only,  no  bill  of 
exceptions  or  a  statement  of  tbe  case  hav- 
ing been  settled  or  allowed.  Respondent  In 
this  court  makes  a  preliminary  motion  to 
strike  from  the  files  all  the  record  so  trans- 
mitted to  this  court,  except  the  notice  of  ai>- 
,  peal,  the  sununons  and  pleadings,  the  find- 
ings and  conclusions  of  law  made  by  the 
trial  court,  and  the  judgm«it  thereon.  In 
'  otber  words,  respondent  seeks  to  eliminate 
from  tbe  record  eyeiythlng  except  what 
wonld  have  appeared  in  the  Judgment  roll 
had  said  chapter  82  never  been  enacted. 
The  basis  of  the  motion  is  the  alleged  uncon- 
i  stltutloiiality  of  said  chapter  82,  in  that  it 
I  attempts  to  confer  upon  this  court  a  Juris- 
diction not  contemplated  or  permitted  by  tbe 
constltntion,  and  that  being  unconstitution- 
al and  void,  the  evidence  could  only  be 
brought  to  tids  court  by  bill  of  exceptions 
or  statement  of  the  case  under  tbe  prac- 
tice and  provisions  governing  other  cases. 
The  question  of  the  constitutionality  of 
'  said  chapter  82,  Laws  1893,  has  received 
I  much  informal  discussion  in  legal  circles 
I  throughout  the  state  since  its  passage,  but 
this  Is  the  first  instance  where  the  question 
has  bc«i  directly  raised  In  this  court,  al- 
though we  have  decided  several  cases  tbat 
-  were  brought  to  this  conrt  under  the  pro- 
visions of  that  act  See  Taylor  v.  Taylor,  S 
N.  D.  — ,  83  N.  W.  893;  Mollman  v.  Bven- 
j  son,  5  N.  D.  — ,  65  N.  W.  686.  The  question 
Is  one  involved  in  much  difficulty,  and  upon 
which  the  members  of  this  court  have  not 
at  all  times  been  In  oitire  accord.  Broadly 
stated,  the  objections  urged  against  this  law 
is  that  it  attempts  to  confer  original  juris- 
diction upon  this  court,  while,  under  the 
constitatlon,  our  Jurisdiction  is  appellate  on- 
ly, except  in  certain  specified  cases.  The 
oonstitational  provisions  are  as  fellows: 
Section  86:  "The  supreme  court,  except  as 
otherwise  provided  in  this  constitution,  shall 
have  appellate  Jorisdlctlon  only,  which  stiaU 
be  co-extensive  with  the  state,  and  shall 
hare  a  general  superintending  control  over 
all  inferior  courts  under  such  regnlatlans 
and  limitations  as  may  be  prescribed  by 
law."  Section  87:  "It  shall  have  power  to 
issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certloiarl,  injunction,  and 
such  other  orlgiaal  and  remedial  wilts  as 


may  be  necessary  to  the  proper  exercise  of 
Its  jurisdiction,  and  shall  have  authority  to 
hear  and  determine  the  same:  provided, 
however,  that  no  jury  trial  shall  be  allowed 
in  said  supreme  court,  but  in  proper  cases 
questions  of  fact  may  be  sent  by  said  court 
to  a  district  court  for  trial."  Section  103  of^ 
the  constitution,  defining  tbe  jurisdiction  of' 
the  district  courts,  reads:  "Tbe  district 
court  shall  have  original  jurisdiction,  except 
as  otherwise  provided  in  this  constitution, 
of  an  causes  both  at  law  and  equity,  and 
duch  appellate  Jurisdiction  as  may  be  con- 
ferred by  law.  They  and  the  Judges  there- 
of shall  also  have  Jurisdiction  and  power  to 
issue  writs  of  habeas  corpus,  quo  warranto, 
certiorari.  Injunction  and  other  and  reme- 
dial writs,  with  authority  to  bear  and  de- 
termine the  same."  It  is  apparent  from 
these  constitutional  provisions  that  the  de- 
cision of  the  question  here  raised  must  hinge 
largely  upon  tbe  meaning  tbat  must  l>e  at- 
tached to  the  words  "api>ellate  Jurisdiction" 
and  "original  Jurisdiction,"  as  used  in  that 
instrument,  because  it  cannot  be  admitted 
for  a  moment,  under  tbe  wording  of  our 
constitution,  tbat  tbe  legislature  has  i>ower 
to  impose  upon  us  the  exercise  of  any  orig- 
inal Jurisdiction  whatever  not  specially  au- 
thorized by  tbe  constltntion. 

It  may  aid  us  to  first  accurately  determine 
just  what  this  court  Is  required  to  do  under 
tbe  statute  that  has  been  attacked.  The 
statute  says  that  this  court  "shall  try  the  case 
anew."  This  language,  It  Is  apparent,  was 
not  used  with  exact  accuracy.  The  case  Is 
not  tried  anew.  There  is  no  new  evidence 
or  any  evidence  adduced  in  this  court.  The 
case  must  be  decided  upon  a  record  already 
prepared  by  a  Judicial  tribunal.  This  court 
simply  reviews  the  record,  and,  the  practical 
and  necessary  result  of  such  review  is  to  cor- 
rect the  errors,  if  any,  either  of  the  law  or 
fiict,  into  which  the  court  below  may  have 
fUlen.  It  Is  difficult  to  perceive  any  marked 
distinction  between  the  Jurisdiction  exercised 
by  this  court  In  a  proceeding  of  this  character 
and  the  Jurisdiction  exercised  prior  to  the  en- 
actment of  said  chapter  82.  Section  6237, 
Comp.  Laws  1887,  in  providing  what  should 
be  done  by  the  supreme  court  on  appeal,  con- 
tained this  provision:  "Any  question  of  fact 
or  law  decided  upon  trials  by  the  court  or  by 
referee  may  be  reviewed  when  exceptions  to 
the  findings  of  fact  have  been  duly  taken  by 
either  party  and  returned."  This  provision 
has  been  repeatedly  acted  upon  since  state- 
hood, and  we  never  heard  Its  constitutionality 
questioned.  In  Jasper  v.  Hazen,  4  N.  D.  1, 
68  N.  W.  454,  this  court  took  occasion  to  state 
at  length  what  duty  was  devolved  upon  the 
supreme  court  by  this  provision.  We  then 
stated  that  this  conrt  would  review  questions 
of  fact  in  proper  cases,  and  would  set  aside 
findings  of  fact,  when,  under  the  restrictions 
there  stated,  this  conrt  could  see  that  such 
findings  were  not  suiH[>orted  by  a  preponder- 
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aoce  of  the  evidence.  Under  that  provision, 
the  Judgment  of  tliis  court  upon  ttie  facts  was 
required  to  tiie  same  extent  tliat  it  is  required 
under  tlie  law  here  und»  discussion.  Tlie 
judgment  of  the  trial  conrt  upon  the  facts 
must  still  have  weight  and  influence  with 
this  court,  especially  when  based  upon  the 
'testimony  of  witnesses  who  appeared  in  per- 
son before  that  court.  It  may  be  that  the 
strong  presumption  of  correctness  under 
which  findings  of  fact  came  to  this  court 
under  the  form»  practice  does  not  follow 
them  with  equal  force  under  this  statute,  anil 
it  may  be  that  to  some  extent  the  appellant 
is  relieved  from  the  burden  of  pointing  out 
the  specific  error  of  the  trial  court  This 
would  seem  to  follow  from  the  fact  that  the 
particular  errors  of  the  trial  court,  if  any 
there  be,  need  not  be  discussed  by  this  court, 
or  pointed  out  In  the  court  below,  as  was 
imperatively  necessary  in  all  cases  where  a 
reversal  sent  the  case  beck  for  trial  de  novo. 
Nevertheless,  the  independent  judgment  of 
this  court  upon  the  record  presented,  irre- 
spective of  what  the  trial  court  may  or  may 
not  have  held,  is  based  only  upon  a  review 
of  the  record  made  in  the  trial  court;  and, 
when  the  judgment  of  the  trial  court  was 
based  upon  error  in  law  or  fact,  the  judgment 
of  this  court  necessarily  reviews  and  corrects 
such  error.  But  the  manner  in  which  tliis  re- 
sult is  accomplished  is  radically  different  un- 
der the  two  systems  of  practice.  The  stat- 
ute under  discussion  requires  us  to  render 
final  Judgment,  and  thus,  by  its  mandate,  for- 
ever terminate  the  particular  litigation.  This 
is  such  an  innovation  upon  a  practice  that  is 
familiar  to  and  well  settled  in  the  profes- 
sional mind  that  it  is  received  with  distrust 
But  to  the  legislative  mind  it  doubtless  sug- 
gested a  means  of  terminating  litigation  in  a 
manner  ttiat  should  at  once  possess  the 
strongest  probability  of  absolute  justice  with 
the  least  expenditure  of  time  and  money.  It 
avoids  the  delay  and  expense  of  a  second 
trial,  and  the  risk  of  further  errors  ttiat  might 
necessitate  a  second  appeal.  If  these  legis- 
lative objects  can  really  be  accomplished,  the 
value  and  propriety  of  the  statute  cannot  be 
doubted. 

Is  there  anything,  then,  in  the  added  duties 
devolved  upon  the  supreme  court,  that  is  be- 
yond the  scope  of  appellate  Jurisdiction,  and 
that  inherently  pertains  to  original  Jurisdic- 
tion only?  An  appeal  is  a  process  of  civil  law 
origin.  In  England  it  was  in  a  great  meas- 
ure confined  to  equity,  ecclesiastical,  and  ad- 
miralty Jurisdictions,  where  trial  by  Jury  was 
unknown.  As  originally  used,  it  removed  the 
entire  cause  to  the  superior  court  subjecting 
both  law  and  fact  to  a  retrial.  For  a  review 
of  errors  of  law  in  law  courts,  the  writ  of 
error  was  universally  used.  See  U.  S.  v. 
Wonson,  1  Gall.  13,  Fed.  Gas.  No.  16,750; 
Wiscart  v.  D'Auchy,  3  Dall.  327;  D.  8.  v. 
Goodwin,  7  C3ranch,  110.  Appellate  Juris- 
diction is  defined  in  1  Am.  &  Bng.  Bnc.  Law, 


p.  629,  as  "pertaining  to  and  having  Cogni- 
zance of  aroeals  and  other  proceedings  for 
the  review  of  adjudications."  In  a  code  state 
it  is  thus  defined:  "Jurisdiction  to  revise  at 
correct  the  proceedings  in  a  cause  already  In- 
stituted and  acted  upon  by  an  inferior  court 
or  by  a  tribunal  having  the  attributes  of  a 
court"  Auditor  of  State  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  6  Kan.  505.  And,  agahi:  "Ap- 
pellate jurisdiction  is  not  only  a  continuation 
of  the  exercise  of  the  same  Judicial  power 
which  has  been  exercised  in  the  court  of  origi- 
nal Jurisdiction,  but  it  necessarily  implies  that 
the  original  and  appellate  courts  are  capable 
of  participating  in  the  exercise  of  the  same 
judicial  power."  Piqua  Bank  v.  Knoup,  6 
Ohio  St  891.  And,  for  f uU  discussion  of  this 
Jurisdiction,  see  Elliot,  Ak>.  Proc.  {  16  et 
seq.  We  find  no  definition  of  appellate  Juris- 
diction so  limited  that  it  will  not  permit  the 
appellate  court  to  review  the  facts  as  well  as 
the  law  if  the  legislature  so  requires.  As  we 
have  seen,  the  supreme  court  of  the  territory 
of  Dakota,  at  the  time  of  and  prior  to  the 
adoption  of  our  constitution,  was  expressly 
required  to  review  facts  in  certain  cases,  un- 
der section  5237,  Comp.  Laws.  We  have  no 
warrant  for  saying  that  the  constitutiona] 
convention  intended  to  curtail  that  jurisdic- 
tion. Nor  have  we  any  warrant  for  saying 
that  such  convention  used  the  words  "appel- 
late Jurisdiction,"  in  secti<Mi  86  of  the  consti- 
tution, in  any  other  or  different  sense  from 
that  given  to  the  same  words  in  section  103. 
defining  the  jurisdiction  of  the  district  courts. 
And  when,  in  the  latter  section,  it  Is  de- 
clared tliat  the  district  courts  shall  have 
"such  appellate  jurisdiction  as  may  bo  con- 
ferred by  law,"  it  is  not  meant  that  the  leg- 
islature may  define  appellate  jurisdiction,  and 
make  it  mean  one  thing  In  one  case,  and  a 
difTerent  thing  in  another  case.  It  is  only 
meant  that  it  shall  have  appellate  Jurisdiction 
in  such  cases  as  the  law  may  declare.  It 
is  undisputed  that  the  appellate  Jurisdiction 
in  such  courts  may  be  exercised  by  a  strict 
trial  de  novo,  upon  new  ideadings  and  entire- 
ly new  evidence.  But  it  is  entirely  compe- 
tent—and  it  la  almost  universaUy  done— for 
the  legislature  to  declare  that  in  certain 
cases,  involving  only  small  amounts,  the  ap- 
pellate Jurisdiction  of  those  courts  shall  be 
exercised  only  in  the  correction  of  errors,  and 
such  provisions  do  not  aCFect  the  question  of 
appellate  Jurisdiction,  but  of  appellate  pro- 
cedure. In  Story  on  the  Constitution  (sec- 
tion 1761)  that  learned  author,  in  discussing 
the  appellate  Jurisdiction  of  the  federal  sn- 
preme  court,  says:  "In  the  first  place,  it 
may  not  l>e  without  use  to  ascertain  what  la 
here  meant  by  appellate  jurisdiction,  and 
what  is  the  mode  in  which  it  may  be  exer- 
cised. The  essential  criterion  of  appellate 
Jurisdiction  Is  that  it  revises  and  corrects  the 
proceedings  in  a  cause  already  Instituted, 
and  does  not  create  that  cause.  In  refer- 
ence to  Judicial  tribunals,  an  appellate  Jnris- 
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diction,  therefore,  necessarily  Implies  that 
the  subject-matter  has  been  already  Insti- 
tuted In  and  acted  upon  by  some  other  court, 
whose  Judgment  or  proceedings  are  to  be  re- 
vised. This  appellate  Jurisdiction  may  be  ex- 
ercised In  a  variety  of  forms,  and  Indeed  In 
any  form  which  the  legislature  may  choose 
to  prescribe;  but,  still,  the  substance  must 
exist  before  the  form  can  be  applied  to  it" 
We  know  of  no  clearer  statement  of  the 
points  under  discussion  than  is  contained  in 
Judge  Story's  language.  AfjiHillate  Jurisdic- 
tion cannot  create  a  cause.  It  must  be  first 
created  and  adjudicated  by  another  Judicial 
tribunal.  Those  facts  existing,  the  appel- 
late court  may  exercise  its  Jurisdiction  in 
any  form  the  legislature  may  prescribe.  The 
legislature  may  require  the  appellate  court 
to  rerlew  the  facts,  and  render  final  Judg- 
ment It,  In  80  doing,  It  exercise  some  of  the 
same  functions  as  a  court  of  original  jurisdic- 
tion, we  answer  that  there  is  neither  consti- 
tutional nor  legal  reason  why  it  should  not. 
Judge  Elliot  clearly  shows  that  the  power  to 
render  and  enforce  Judgments  Is  and  must  be 
inherent  in  every  appellate  court.  The  con- 
stitution of  the  state  of  Iowa  (section  4,  art.  5) 
reads:  "The  supreme  court  shall  have  appel- 
late JurlBdlctlon  only  in  cases  of  chancery, 
and  shall  constitute  a  court  for  the  correction 
of  errors  at  law  under  such  restrictions  as 
the  general  assembly  may,  by  law,  prescribe." 
Ever  since  Preston  ▼.  Daniels,  2  G.  Greene, 
536,  the  supreme  court  of  that  state  has  uni- 
formly held  that  it  had  no  original  jurisdic- 
tion; but  It  has  also  uniformly  held  that  the 
constitution  gave  an  absolute  right  to  a  trial 
de  novo  in  that  court  in  chancery  cases,— a 
right  which  the  legislature  could  not  take 
away.  Sherwood  v.  Sherwood,  44  Iowa,  192. 
We  are  clear  that,  on  the  authorities  already 
cited,  and  on  sound  reason  and  legal  princi- 
ples, chapter  82  of  the  Laws  of  1893  does  not 
confer,  or  attempt  to  confer,  upon  this  conrt, 
any  original  jurisdiction;  and  respondent's 
motion  must  be  denied. 

It  is  claimed  that  this  question  was  differ- 
ently ruled  In  Klein  v.  Valerius,  87  Wis.  54, 
57  N.  W.  IIIZ  We  think  the  cases  clearly 
distinguishable.  The  Wisconsin  statute 
there  held  to  be  unconstitutional  made  it  the 
"duty"  of  the  supreme  court  to  review  "all 
questions  of  law  or  fact  presented  upon  the 
record  upon  such  appeal  or  writ  of  error." 
The  learned  supreme  court  of  Wisconsin 
condenmed  the  law,  and  a  main  reason 
therefor  was  that  It  deprived  a  party  of 
the  constitutional  right  to  the  verdict  of  a 
jury  upon  the  facts  of  a  law  case,  and,  in 
effect,  abolished  the  writ  of  error  as  it  was 
Itnown  at  the  time  of  the  adoption  of  the 
constitution,  and  which  that  instrument  de- 
clared shotild  never  be  abolished.  If  there 
be  any  language  in  that  opinion  that  indi- 
cates that  the  views  of  that  court  do  not 
correst)ond  with  what  we  have  said  In  this 
case,  we  can  only  say  that  our  great  respect 
kt  that  court  causes  us  to  regret  that  our 


views  are  different.  And,  perhaps,— althougb 
we  are  not  clear  that  such  is  the  case, — our 
views  differ  from  those  expressed  by  the- 
supreme  court  of  Florida  in  State  v.  Mc- 
CleUan  (Fla.)  6  South.  000. 

On  the  merits  of  the  case,  the  first  inquiry 
that  presents  itself  is  this:  Are  the  appel- 
lants indorsers  In  good  faith  of  the  note  and 
mortgage  which  are  the  subject-matter  of 
the  action?  We  have  scrutinized  the  evl- 
dence  carefully.  Its  volume  forbids  even  a 
synopsis  of  it  Respondent  certainly  claims  . 
for  it  all  that  it  tends  to  fairly  support  We 
quote  from  the  brief  of  the  learned  counsel: 
"The  evidence  shows  that  the  plaintiffs  in 
this  action  are  grain  dealers  In  Minneapolis, 
Minnesota,  members  of  the  Chamber  of  Com- 
merce of  that  dty,  having  offices  next  door 
to  and  adjoining  the  offices  of  the  payee 
named  in  the  note.  The  business  relations 
between  the  two  firms  have  been  intimate 
for  years.  They  have  both  been  engaged  in 
wheat  operations  on  the  fioor  of  the  Cham- 
ber of  Commerce  for  years.  Plaintiffs  knew 
that  the  mortgage  In  this  case  covered  all 
of  the  elevator  property  owned  by  the  de- 
fendants. They  knew  enough  about  the 
transaction  out  of  which  the  note  and  mort- 
gage grew  to  have  an  abiding  faith  at  the 
time  of  the  purchase  of  the  note  that  it 
would  not  be  paid.  Their  object  in  buying 
the  note  and  mortgage  was  not  in  the  usual 
course  of  business,  to  make  an  Investment 
in  commercial  paper,  but  indirectly  to  buy 
the  property  covered  by  the  mortgage.  This 
note  drew  only  eight  per  cent  interest;  yet 
the  plaintiffs  paid  twelve  dollars  more  than 
the  amount  of  the  note,  with  interest  to  the 
date  of  purchase.  No  inquiries  were  made 
relative  to  the  financial  standing  of  the  mak- 
ers of  the  note;  one  of  the  plaintiffs  testify- 
ing tliat  he  did  not  know,  and  he  did  not 
care.  The  express  object  of  the  plaintiffs 
In  buying  this  note  and  mortgage  was  to  ob- 
tain the  property  mortgaged."  Do  these 
facts  show  that  appellants  are  not  protected 
under  the  law  merchant?  The  whole  basis 
of  respondent's  contention  rests  upon  his 
statement  that  the  notes  were  not  acquired 
In  good  faith  and  in  the  usual  course  of  busi- 
ness. It  is  conceded  by  counsel  that  suspi- 
cious circumstances  sufficient  to  put  a  pru- 
dent man  npon  inquiry  are  not  in  themselves 
sufficient  to  overcome  the  presimiption  of 
bona  fides  in  the  purchase  of  commercial  pa- 
per. Our  statute  (section  4884,  Rev.  Code) 
thus  defines  an  Innocent  Indorsee:  "An  in- 
dorsee in  due  course  is  one  who  in  good 
faith,  in  the  ordinary  course  of  business, 
and  for  value,  before  its  apparent  maturity 
or  presumptive  dishonor,  and  without  knowl- 
edge of  its  actual  dishonor,  acquires  a  ne- 
gotiable instrument  duly  Indorsed  to  him,  or 
indorsed  generally,  or  payable  to  the  bearer, 
or  one  other  than  the  payee,  who  acquires 
such  an  Instrument  of  such  an  Indorsee  there- 
of." What  is  meant  by  the  "ordinary  course 
of  business"?  In  Kellogg  v.  Curtis,  09  Me. 
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^212,  the  court  says:  "These  words  are  usu- 
ally defined  to  mean  'according  to  the  ua- 
axes  and  customs  of  commercial  transac- 
tions.' "  If  the  plaintiff  purchased  the  note 
before  maturity  for  value,  that  would  be 
such  a  transaction.  Randolph  on  Oommer- 
'dal  Paper  (section  988)  illustrates  the  mean- 
'laog  of  the  words  by  stating  what  would  not 
be  "in  the  usual  course  of  business";  and 
from  his  illustrations  it  is  clear  that  a  note 
purchased  before  maturity,  for  a  valuable 
consideration,  and  duly  indorsed  by  the  pay- 
ee, and  delivered  to  the  purchaser,  is  tak- 
en ta  the  usual  course  of  business.  We 
need  not  multiply  these  deflnitions.  Their 
correctness  will  not  be  questioned.  What 
facts  are  relied  upon  to  take  this  case  out 
-of  the  rule?  It  is  admitted  that  the  note 
was  purchased  before  maturity,  that  full 
-value  was  paid  therefor.  Indeed,  respond- 
«nt  makes  It  a  matter  of  complaint  that  ap- 
pellants paid  slightly  more  than  the  amount 
of  the  note  at  the  time  of  the  purchase.  It 
Is  admitted  that  it  was  duly  indorsed  by  the 
payee,  and  delivered  to  the  purchaser,  at  the 
time  of  the  purchase.  But  it  is  urged  that 
-as  both  the  payee  and  indorsers  of  the  note 
were  members  of  the  Minneapolis  Board  of 
Trade,  and  their  business  relations  were  In- 
timate, therefore  the  indorsees  were  char- 
ged with  notice  that  the  note  was  given  for 
gambling  transactions  on  the  Board  of 
Trade.  There  is  no  rule  of  law  that  will 
-support  any  such  presumption.  Again,  it 
is  said  that  appellants  knew  when  they  pur- 
chased the  note  that  it  would  not  be  paid 
at  maturity,  and  that  their  object  in  making 
■the  purchase  was  to  secure  the  elevators 
that  had  been  mortgaged  to  secure  the  same. 
Ciounsel  cite  as  to  no  case  where  it  has  ever 
-been  held  that  the  ultimate  object  of  the 
purchaser  of  commercial  paper  in  Ttmking 
the  purcliase  could  be  considered  upon  the 
-question  of  his  bona  fides.  In  this  case,  ap- 
pellants knew  that  they  took  the  mortgages 
— the  incidents  of  the  debt— as  free  from  all 
equities  as  the  note  itself.  See  Colebrooke 
Oollat  Sec.  §  161  et  seq.  It  would,  Indeed, 
be  a  novel  doctrine  if  the  fact  that  appellants 
relied  upon  the  security  in  making  the  pur- 
chase should  be  held  to  constitute  bad  faith 
on  bis  part;  and,  knowing  the  security  to  be 
ample.  It  la  not  strange  that  no  inquiries 
were  made  touching  the  financial  responsi- 
bility of  the  makw. 

We  reach  the  conclusion,  after  full  con- 
sideration of  the  evidence,  that  appellants 
were  bona  fide  Indorsers  in  the  usual  course 
of  business,  and,  as  such,  were  entitled  to 
Cull  protection  against  any  equities  between 
the  original  parties.  The  i^pellants  are  en- 
titled to  judgment  against  the  respondent 
for  the  full  amount  of  the  note  in  suit,  and  a 
decree  of  foreclosure  against  the  property 
-described  In  the  complaint,  -with  costs  of 
Iwth  courts.  The  district  court  for  Richland 
-county  will  enter  judgment  accordingly.  Re- 
▼ersed.    All  concur. 


BACON  et  al.  v.  P.  BROCKMAN  COMMIS- 
SION CO.  et  aL 
(Supreme  Court  of  Nebraalca.  May  6,  1896.) 
Chattki,  MoRTOi-OB  —  Sbcrst  Trost—  Vauditt. 
A  chattel  mortgage  which  covered  all 
the  property  of  an  insolvent  debtor,  executed 
under  an  agreement  between  the  parties  therp- 
to  that  the  mortgage  should  not  l>e  filed  for 
record;  that  the  mortgagee  should  take  formtil 
poBsession  of  the  mortgaged  property,  and  holJ 
IJOBsession  thereof  for  the  l>cnefit  and  subject 
to  the  direction  of  the  mortgagor,  until,  by  sale 
or  lease  of  the  mortgaged  property  to  the  ad- 
vantage of  the  mortgagor,  the  debt  secured 
should  be  paid,  and  then  account  to  the  mort- 
gagor for  the  balance,— Md  fraudulent  as  to 
other  creditors  of  the  mortgagor  who  are  plaia- 
tiSs  in  this  action. 
(Syllabus  by  the  Court.) 

Apx>ea]  from  district  court,  Oage  county; 
A.  H.  B.-ibcock,  Judge. 

Action  by  E.  P.  Bacon  &  Go.  against  the 
Brown  Bros.  Grain  Company  and  the  P. 
Brockman  Commission  Company.  The  Citi- 
zens' State  Bank  of  Council  Bluffs  subse- 
quently intervened,  becoming  a  party  plain- 
tiff. From  a  Judgment  for  plaintiffs,  the  P. 
Brockman  Commission  Company  appeals. 
Affirmed. 

Hall  &  McCuIloch,  for  appellant  John  D. 
Howe,  £j.  R.  Duffle,  and  James  McNeny,  for 
appellees. 

RYAN,  C.  This  action  was  beenn  April 
28,  1892,  in  the  district  court  of  Oage  county, 
by  the  partnership  firm  of  B.  P.  Bacon  & 
Co.  Subsequently,  by  intervention,  the  Citi- 
zens' State  Bank  of  Council  Bluffs,  Iowa,  be- 
came a  party  plaintiff.  Tlie  Brown  Bros. 
Grain  C!ompany,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Nebraska,  was 
made  a  defendant,  because  it  was  largely  hi- 
debted  to  each  of  the  plaintiffs.  Between 
the  parties  already  named  there  -was  In  tliis 
case  no  controversy.  Between  the  original 
plaintiff  and  the  intervener,  on  the  one 
hand,  and  the  P.  Brockman  Commission 
Company,  a  Missouri  corporation  doing  busi- 
ness at  St.  Louis,  on  the  other  hand,  there 
-was  a  real,  closed-contested  dispute.  E^ch 
petition  was  in  the  nature  of  a  creditors' 
bill,  containing  averments  necessary  to  show 
the  existence  of  an  Indebtedness  due  from 
the  Bro-wn  Bros.  Orain  Company,  evidenced 
by  a  judgment  In  favor  of  the  ^aintiff  and 
the  Intervener  respectively;  the  Issue  and 
return  of  execution,  "No  proi>erty  found." 
and  the  subsequent  levy  upon  the  property 
sought  to  be  subjected  to  the  payment  of 
said  judgments.  In  addition  to  the  ave^ 
ments  indicated,  these  petitions.  In  apt  lan- 
guage, snfBcIently  described  the  transactions 
of  which  complaint  was  made  that  they 
were  fraudulent,  and  prayed  appropriate  re- 
lief. The  subsequently  filed  pleadings  fall; 
presented  the  issues  under  which  the  erl- 
dence  was  introduced,  so  that  It  is  not  neces- 
sary to  describe  them  at  greater  length  in 
these  pleadings.  There  -tras  a  decree  in  fa- 
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Tor  of  tbe  plaintiff  and  the  intervener,  and 
therefrom  tlie  P.  Brockman  Commission 
Company  has  prosecuted  this  appeaL 

Tbe  Brown  Bros.  Grain  Company  was  In- 
corporated in  the  year  1S90,  and  continued 
In  the  bosiness  of  buying,  selling,  and  ship- 
ping grain  until  tb3  latter  part  of  the  year 
1891.  This  firm  owned  eleven  elevators  In 
Nebraska,  and  two  In  Kansas,  and  bad  a 
five-years  lea-^e  of  the  Union  Elevator,  at 
Conncll  Bluffs.  Iowa.  The  elevators  in  Ne- 
braska and  Kansas  were  built  and  stood  on 
the  right  of  way  of  the  Union  Pacific  Rail- 
way, or  of  its  branches.  About  July  20, 
1891,  tbe  Brown  Bros.  Grain  Company  made 
a  shipment  of  grain  to  the  P.  Brockman  Com- 
mission Company,  at  St  Louis,  and  against 
said  shipment  drew  a  draft  of  $300.  This 
was  paid,  and  thereafter  there  vrere  other 
consignments  and  other  drafts,  until  In  Sep- 
tember, 1891,  tbe  Brown  Bros.  Grain  Cowr 
pany  was  Indebted  to  the  P.  Brockman  Com- 
mission Company  in  tbe  sum  of  967,580.85; 
and,  after  having  been  Increased  to  over 
{81000  In  the  meantime,  this  indebtedness, 
In  November  «t  the  same  year,  was  reduced 
to  $68,479.11.  On  the  14th  day  of  the  month 
last  named,  P.  Brockman,  the  president  of 
the  P.  Brockman  Commission  Company, 
made  an  arrangement  with  the  Brown  Bros. 
Orain  Company  whereby  was  proouned  to  be 
execnted  a  chattel  mortgage.'  Mr.  Brock- 
man In  making  this  arrangement,  had,  It 
seems,  full  authority  to  repreae^t  th<e  com- 
pany of  which  be  was  president  The  chat- 
I  tel  mortgage  above  referred  to  was  not  eas- 
ily procured,  and  finally  was  given  only  on 
condition  that  certain  memoranda  of  agree- 
ments should  be  cootemporaneously  executed 
by  tbe  mortgagee.  Practically,  this  mort- 
gage covered  all  the  property  of  the  mort- 
gagor, including  Its  accounts,  notes,  and  de- 
mands of  every  kind.  Tbe  conditions  con- 
tained In  the  mortgage  were  as  follows: 
"Now,  If  the  said  Brown  Brothers  Grain 
Company  shall  well  and  truly  pay,  or  cause 
I  to  be  paid,  all  of  said  notes,  checks,  bills  of 
exchange,  open  accounts,  and  other  Indebted- 
ness above  described,  to  the  said  P.  Brock- 
man Commission  Company,  when  the  same 
shall  become  due  and  payable,  then  this  ob- 
ligation shall  be  void,  but  In  case  tbe  said 
Brown  Brothers  Grain  Company  shall  not 
pay  the  same  when  they  become  due  and 
payable,  or  any  part  thereof,  tbe  said  P. 
Brockman  Cemmlssloa  Company  shall  have 
the  right  to  takb  immediate  possession  of  the 
same,  and  to  sell  the  same  either  at  public 
or  private  sale,  as  it,  said  corporation,  shall 
elect,— notice  of  said  sale,  and  publication 
thereof,  being  hereby  expressly  waived;  and, 
after  paying  tbe  expenses  of  the  said  sale, 
and  any  amount  which  may  be  due  the  said 
P.  Brockman  Commission  Company,  the  said 
P.  Brockman  Commission  Company  shall 
render  the  surplus,  If  any,  to  the  said 
Brown  Brothers  Grain  Company."  Contem- 
poraneously with  the  making  ot  the  above 
v.e7M.w.no.»— 20 


mortgage,  there  were  executed  three  memor- 
anda, which,  under  their  respective  headings, 
"A,"  "B,"  and  "C,"  were  as  follows: 

"A.  This  memorandum  witnesseth  that 
whereas,  Brown  Brothers  Elevator  Company 
have  this  day  turned  over  to  P.  Brockman 
Commission  Company,  of  St  Louis,  by  mort- 
gage Indenture  of  this  date,  their  lease  of 
elevator  In  Council  Bluffs,  and  all  of  their 
elevators  on  the  line  of  the  Union  Pacific 
and  Its  branches  In  Nebraska  and  Kansas, 
being  elevators  at  Raymond,  Lincoln,  Bea- 
trice, Princeton,  Hamlin,  Jamaica,  Bine 
Springs,  Pickerell,  Courtland,  and  Halmes- 
vllle,  Bameston,  in  Nebraska,  and  Oketo 
and  Hull,  in  Kansas:  Now,  therefore,  it  is 
understood  and  agreed  by  the  P.  Brockman 
Commission  Company,  of  St  Louis,  Missouri, 
that  they  will  continue  to  operate  all  of 
such  elevators  now  operated  imtil  the  same 
can  be  disi>osed  of,  by  lease  or  sale,  to  the 
advantage  of  said  grain  company,  account- 
ing to  said  Brown  Brothers  Grain  Company 
for  whatever  profits  there  may  be  over  and 
above  all  costs  and  expenses,  interest,  and 
indebtedness  for  running  the  same.  Dated 
this  14th  day  of  November,  1881,  Brockman 
Commission  Company,  per  P.  Brockman." 

"B.  Whereas,  Brown  Brothers  Grain  Com- 
pany has  heretofore  caused  certain  grain  to 
he  shipped  on  the  line  of  the  Union  Pacific 
Railway  Company,  on  its  bills  of  lading 
duly  issued  therefor,  consigned  to  the  care 
of  the  Union  Elevator,  of  Council  Bluffs, 
Iowa,  which  said  Union  Elevator  has  been 
in  possession  of,  and  operated  by,  the  said 
Brown  Brothers  Grain  Company;  and  where- 
as, the  said  Brown  Brothers  Grain  Com- 
pany has  secured  the  delivery  of  large  ship- 
ments of  said  grain  to  said  elevator  so  oper- 
ated by  It,  without  producing  or  surrender- 
ing to  the  said  Union  Pacific  Railway  Com- 
pany the  bills  ot  lading  therefor,  by  reason 
of  which  fact  there  are  now  outstanding  a 
large  number  of  bills  of  lading,  as  against 
the  said  railway  company,  for  grain  which 
has  actually  been  delivered  to  said  Elevator 
Company;  and  whereas,  the  undersigned  is 
a  large  creditor  of  the  Brown  Brothers  Grain 
Company,  and  It  Is  important  that  tbe  un- 
dersigned should  secure  possession  of  the 
said  Union  Elevator,  at  Council  Bluffs,  Iowa, 
and  should  secure  a  transfer,  assignment  of 
sale  of  the  grain  and  other  properties  now 
In  possession  of  Brown  Brothers  Grain  €om- 
pany,  at  the  said  elevator,  and  in  certain 
other  elevators  now  operated  by  it  in  the 
state  of  Nebraska;  and  whereas,  the  said 
Union  Pacific  Railway  Company  has  as- 
sisted the  undersigned  in  securtqg  the  pos- 
session of  the  said  elevator,  and  in  nego- 
tiating a  proper  transfer  of  the  properties 
of  said  Brown  Brothers  Grain  Company,  for 
the  purpose  of  securing  tbe  undersigned: 
Now,  therefore.  In  consideration  of  the  prem- 
ises, the  undersigned  hereby  promises  and 
agrees  to  and  with  the  said  Union  Pacific 
Railway  Company  that  all  of  the  grain  re- 
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ceived  from  the  said  Brown  Brothers  Grain 
Oompan^,  and  now  ntored  In  the  Union  Ele- 
yator,  at  Oonncil  Bluffs,  Icwa,  so  far  as  the 
same  can  lawfully  be  applied  for  such  pur- 
pose, Bhall  be  applied  to  the  cancellation 
and  satisfaction  of  all  outstanding  blUs  of 
lading  of  the  Union  Pacific  Railway  Com- 
pany for  grain  delivered  at  such  elevator  In 
Coonell  BlnfFs;  It  being  expressly  under- 
stood that  these  bills  of  lading  now  in  the 
hands  of  the  undersigned  shall  be  first  sat- 
isfied, and  that  thereafter  other  bills  of  lad- 
ing BO  outstanding  shall  be  satisfied  In  the 
order  of  their  presentation;  it  being  the  pur- 
pose of  this  agreement  to  guaranty  and  pro- 
tect the  said  railway  company  from  all  loss 
artslog  from  any  outstanding  bills  of  lading 
therefor,  bo  far  as  the  said  grain  now  in 
said  elevator  will  suffice  for  that  purpose. 
P.  Brockman  Commission  Company,  per  P. 
Brockman,  Pt." 

"O.  It  is  agreed"  by  P.  Brockman  Commis- 
sion Company  that  it  will  protect  all  drafts 
against  grain  en  route  for  the  elevator  now 
drawn,  not  to  exceed  $16,800.  P.  Brockman 
Commission  Company,  per  P.  Brockman, 
Prest." 

Appellant  insists  that  the  above-described 
mortgage,  and  the  written  contracts  made 
contemporaneously  therewith,  constitute  tbe 
sole  admissible  evidence  of  the  transactions 
therein  referred  to.  As  between  the  par- 
ties to'  these  written  instruments,  this, 
doubtless,  would  have  been  the  general  rule; 
but  this  action  was  not  one  predicated  up- 
on these  memoranda,  nor  between  these 
parties.  It  was  rather  a  proceeding  in  which 
this  whole  transaction  was  assailed  as 
fraudulent  and  void,  as  against  the  rights 
of  the  complaining  parties,  and  Its  purpose 
was  to  obtain  the  judgment  of  the  court  to 
that  effect  Whatever  evidence  was  com- 
petent and  relevant  for  the  purpose  indi- 
cated was  admissible,  and  from  an  attack 
of  this  character  the  written  memoranda 
could  clatoi  no  special  immunity.  On  Snn- 
day,  the  8th  day  of  November,  1891,  P. 
Brockman,  representing  the  P.  Brockman 
Commission  Company,  made  an  examina- 
tion of  tbe  books  of  tbe  Brown  Bros. 
Grain  Connpany,  and,  with  expressloBS  ef 
approval  of  the  showing  thereby  made,  of- 
fered to  fumlrfi  whatever  money  was  nec- 
essary for  carrying  on  tbe  business,  pro- 
vided security  was  given  for  what  was 
already  owing,  and  tor  further  advances. 
During  the  remainder  of  tbe  week  preced- 
ing 8atur3ay,  there  were  renewed  efforts  to 
reach  an  agreement  as  to  how  matters 
should  be  arranged  between  tbe  commission 
company  and  tbe  grain  company.  As  indi- 
cated by  Memorandum  B,  above  copied,  the 
Union  Pacific  Hallway  Company  had  pre- 
viously delivered  from  its  cars  large  anwusts 
of  grain  to  tbe  grain  company  at  the  Union 
Elevator,  at  Council  Bluffs,  without  requir- 
ing tbe  production  or  surrender  of  the  bills 
of  lading.   There  were  outstanding  on  No- 


vember 14,  1891,  129  bills  of  lading  of  this 
cbaraeter.  The  grain  represented  by  theae 
bills  of  lading  had  either  been  shipped  to 
some  Eastern  market,  and  sold,  or  was 
still  in  the  possession  of  the  Brown  Bros. 
Grain  Company.  It  was  to  hold  harmless 
the  railroad  company  with  reference  to  this 
grain  that  tbe  provisions  In  Memorandum 
B  were  made.  Memorandum  C  was  made 
necessary  by  tlie  following  condition  Of  af- 
fairs: There  had  beoi  purchased,  in  tbe 
regular  course  of  business,  by  tbe  agents  of 
the  Brown  Bros.  Grain  Company,  running 
the  elevators  of  that  company  in  Kansas 
and  Nebraska,  a  large  amount  of  grain.  It 
was  the  custom  of  these  agents,  as  they 
purchased  grain,  to  d*aw  on  the  grain  com- 
pany aforesaid,  through  local  banks,  for  the 
amount  of  such  purchases.  Tbe  credits 
were  extended  to  these  agents  by  the  local 
banks  largely,  if  not  altogether,  on  the 
faith  of  the  drafts  drawn  against  actual 
purchases.  On  the  date  of  tbe  mortgage  and 
Memorandum  C,  there  were  outstanding  un- 
paid draf  til  of  this  character  to  the  aggregate 
amount  of  516,841.26.  It  cannot  be  determined 
from  the  evidence  what  proportion  of  the 
grain  drawn  against  in  this  manner  was  in 
the  elevators,  and  what  proportion  was  on 
board  cars.  It  w-is  to  make  certain  the  pay- 
ment of  these  outstanding  drafts  that  the 
memorandum  designated  "C"  was  made. 

It  was  in  relation  to  the  prorlslons  of  Mem- 
orandum A  that  very  much  of  the  conflicting 
oral  testimony  was  introduced.  Briefly  sum- 
marized, these  conditions  were  that  the  P. 
Brockman  Commission  Company  undertook 
to  operate  all  the  elevators  which  theretofore 
had  been  operated  by  the  grain  company, 
until  such  elevators  should  be  disposed  of, 
by  lease  or  sale,  to  the  advantage  of  the 
grain  company,  accoontiag  meanwhile  to 
said  grain  company  for  all  profits  "over  and 
above  all  costs  and  expenses,  interest,  and 
all  Indebtedness  for  nmnlng  the  same." 
How,  from  one  standpoint,  this  should  be 
construed  and  supplemented,  was  illustrated 
by  the  testimony  of  C.  T.  Brown,  George  K. 
Brown,  and  W.  B.  Klrker.  Of  these,  C.  T. 
Brown  was  the  president  of  the  Brown  Bros. 
Grahi  Company.  He  testified  that  on  the 
date  of  the  mortgage  he,  with  others,  met 
Mr.  HaH,  the  attorney  for  the  P.  Brockman 
Commisfiion  Company,  and  P.  Brodcman  hlm- 
B^',  at  Mr.  Hall's  office,  in  Omaha.  As  to 
what  transpired  at  this  office  before  the 
mortgage  was  executed,  this  witness  testi- 
fied as  follows:  "The  question  ot  filing  the 
mortgage  was  talked  over,  and  I  said,  if  the 
mortgage  was  filed,  it  would  probably  ruin 
enr  business  and  our  credit,  and  we  did  not 
want  anxthlng  of  that  kind  done;  and  Hall 
said,  'Either  place  tbe  mortgage  on  file,  or 
take  possession,  in  order  to  make  the  mort- 
gage good;*  and  I  said  that  taking  possession 
and  placing  a  notice  on  the  buildings  would 
be  as  b.ad  as  filing  the  mortgage;  and  Hall 
said,  'You  can  glv«  possession  with  these  ele- 
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rators,  and  formally  ram  tbem  orer  to  lilui, 
lud  he  can  torn  them  back  to  70U,  and  ar- 
range witb  some  one  to  take  ebarge  of  tbem, 
and  no  one  know  anytblng  about  It;'  and  I 
said  tbat  I  wanted  a  written  agreement  as  lo 
how  it  sbould  be  run,  and  who  was  to  hare 
diarge  of  It  And  we  talked  l^e-  matter  over, 
and  the  attorneys  suggested  that  that  could 
be  doa&  later  on,  as  we  had  not  much  time," 
etc  "It  was  finally  a^^ed  that  the  mort- 
gage sbould  not  be  recorded.  It  was  agreed 
am  the  mere  claim  or  formal  possession 
ihodd  be  given  to  Brockman,  Instead  of  fil- 
ing tne  mortgage,  and  the  business  was  to  be 
mo  as  it  had  been,  wlthoint  any  change.  He 
agreed  there  should  be  no  change,  and  I 
sbould  be  the  general  manager  of  the  btist- 
negg,  bat  he  should  pay  the  men,  and  pos- 
W8SI0D  was  to  be  given  him,  and  tlie  busi- 
ness was  to  run  as  It  had  been,"  etc.  "Mr. 
Carstens  was  to  represent  lir.  Brocknlan, 
In  carrying  on  the  business."  C.  T.  Brown 
further  testified  that  the  memorandum  desig- 
nated above  as  "A"  was  "a  part  of  the  result 
at  the  whole  business,  and  the  only  part  of 
that  nnderstandlng  that  was  decided  was 
necessary  to  put  in  writing.  The  rest  of  it 
wag  claimed  to  be  matters  that  could  be  ar- 
ranged later  on.  He  Insisted  upon  having 
some  agreement  in  writing,  and  this  was 
made,  and  the  rest  was  to  be  drawn  after- 
wai^  The  details  of  running  the  business 
were  not  yet  to  be  put  in  writing,  but  drawn 
in  the  contract  there."  Mr.  Brown  testified 
that  the  mortgage  and  memoranda  above 
designated  as  "A,"  "B,"  and  "C"  were  con- 
temporaneously executed,  about  6  o'clodt  of 
Saturday  evening. 

It  seems  from  the  testimony  of  all  parties 
that  on  Sonday  morning  trouble  began  be- 
tween the  contracting  parties,  by  the  posting 
of  a  notice  of  possession  under  the  mortgage, 
and  that  on  M(»iday  it  Increased,  and  has 
Kince  still  further  increased,  so  that  It  re- 
Kolted  tbat  the  business  was  practically 
never  cimtlnued.  We  have  not,  therefore, 
the  aid  of  subsequent  events  to  enable  us  to 
ascertain,  frem  the  actual  manner  of  run- 
ning the  business,  whether  or  not  the  above 
testimony  was  true.  We  can  look  alone  to 
parol  testimony,  bt  connection  with  the  writ- 
ings executed,  and  to  the  writings  thesa- 
selres,  far  Informa-tion  as  to  the  scope  and 
object  of  the  transaction.  The  testimony  of 
George  K.  Brown  was  as  direct  as  was  that 
of  his  krother,  C.  T.  Brown,  and  to  the  same 
niatters;  and,  in  addition  thereto,  George  K. 
firown,  wlie  was  secretary  of  the  grain  com- 
pan;,  testified  that,  on  Sunday  morning  fol- 
lowing the  making  of  the  mortgage,  be  called 
on  Ur.  Brodunan,  at  the  Pazton  Hotel,  In 
(tmaha,  to  i»actlcally  give  him  the  formal 
possession;  tbat  witness  asked  Brockman  If 
he  had  not  better  wait  till  Monday,  as  there 
was  n*  time  set,  and  was  answered,  "We 
bad  better  take  it  to-day,  and  we  will  be 
ready  for  business  Monday,"  to  which  the 
vluiem  replied  tbat  h«  was  only  one  of  the 


company,  but  would  go  and  practically  turn 
It  over.  This  witness  testified  that  "practi- 
cally ttirnlng  over  the  office"  consisted  In 
walking  into  the  ofilce,  and  telling  the  book- 
keeper and  foreman  of  the  elevator  "that  we 
practically  turned  the  business  over  to  Brock- 
man, to  operate  the  business  as  before,  which 
I  did."  When  those  parties  reaehed  the  of- 
fice, they  found  naUed  to  the  door  a  notice 
(In  the  language  of  Mr.  Brown)  stating  "th»t 
this  property  had  been  taken  by  Brockman, 
of  St  Louis,  under  a  chattel  mortgage."  Mr. 
Brockman  denied  that  he  had  been  Instru- 
mental In  having  this  notice  posted,  and 
promised  to  see  that  it  came  down.  Qeorge 
K.  Brown,  ftu-ther  testifying,  said:  "I  think 
that  Mr.  Brockman  was  the  man  who  spoke 
up,  and  said.  Things  are  going  on  as  before, 
and  I  have  a  little  Interest  here,  and  we 
want  to  keep  everything  quiet,  and  not  to 
say  anything  about  the  chattel  mortgage  on 
the  property,  as  it  was  understood  and 
agreed  Brown  Is  to  manage  the  business 
as  before,'  and  that  he  would  probably  have 
a  man  there  to  represent  him,  which  would 
be  J.  B.  Carstens,  of  Omaha;  and  I  spoke 
to  Brockman,  as  he  went  out,  to  have  the 
notice  removed  from  the  door,  and  he  said, 
TU  see  this  Is  done.'"  Mr.  Kirker,  the 
treasurer  of  Brown  Bros.  Grain  Company, 
testified  that  be  was  present  just  before  the 
mortgage  was  signed,  and  asked  Mr.  Brock- 
man about  filing  It,  and  was  answered  that 
it  was  not  to  be  filed;  that  Brockman  was 
to  take  formal  possession,  and,  as  Mr.  Kirk- 
er said,  "We  were  to  run  the  business  the 
same  as  It  had  been."  This  witness  also 
testified  that  Mr.  Brockman  said  he  would 
furnish  all  the  money  necessary  to  run  the 
business,  and,  upon  being  asked  to  put  that 
in  writing,  be  said,  "Do  you  think  I  am  a 
damned  rascal?"  and  refused  to  comply.  In 
regard  to  the  matters  above  referred  to,  Mr. 
Brockman  testified  that  after  be  came  to 
Omatia,  In  November,  1891,  he  Investigated 
the  matter,  and,  as  the  Brown  Bros.  Grain 
Company  owed  him  a  great  deal,  be  asked 
for  security,  either  in  the  nature  of  a  bill 
of  sale,  or  of  a  mortgage.  In  answer  to  an 
inquiry  as  to  whether  he  made  an  agreement 
with  the  grain  company  for  continuing  its 
business  when  the  mortgage  was  noade,  Mr. 
Brockman  said,  in  his  testimony:  "I  think 
I  agreed  for  tbem  to  carry  on  the  btislness. 
That  was  before  I  knew  how  their  financial 
standing  was.  They  made  all  kinds  of  state- 
ments to  Dike,  which  I  found  afterwards  to  be 
false.  That  they  misrepresented  ererythlng 
to  me,  as  I  foiuid  out  when  I  came  to  tbe 
various  elevatoni."  In  answer  to  an  Inter- 
rogatory as  to  what  tinderstaoding,  outside 
the  written  agreements,  he  had  with  Brown 
Bros.,  Mr.  Brockman  said:  "I  don't  know 
that  I  bad  any  particular  agreement"  Hav- 
ing admitted  that  be  did  not  carry  out  his 
agreement  with  the  grain  company,  Mr. 
Brockman  responded  to  tbe  question  why 
this  was,  as  follows:    "After  I  took  ppa 
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Rion  of  the  property  of  the  various  elevators, 
iacluding  the  CoubcU  Bluffs  elevator,  aud 
ascertained  how  much  grain  there  was,  I 
found  that  tliere  was  hardly  any,— perhaps  a 
few  car  toads  ,ln  the  Council  Bluffs  elevator. 
I  held  at  that  time  43  bills  of  lading  for 
which  there  vras  no  grain.  After  ascertain- 
ing bow  I  had  been  victimized  and  swindled 
l^y  the  Browns,  who  had  obtained  my  money 
under  false  pretenses,  I  shut  down  on  them 
only  too  quidc.  In  order  not  to  get  in  them 
any  deeper,  which  would  have  been  the  case 
if  I  had  contlnoed  business  with  them.  For 
this  reason  I  did  not  carry  out  this  agree- 
ment, as,  from  their  statements,  the  elevar 
tors  were  full.  If  I  had  found  them  so,  I 
would  have  carried  out  my  agreement  to  the 
letter;  but  after  I  learned  and  found  that 
they  had  swindled  me  in  the  matter,  aa  I 
have  stated  before,  I  simply  considered  It  my 
duty,  as  a  business  man,  not  to  give  them 
any  chance  to  get  Into  me  Any  deeper.  The 
bills  ot  lading  which  are  in  my  possession 
yet,  besides  lots  of  other  Mils  of  lading, 
show  where  the  grain  has  been  diverted,  to 
either  Chicago  or  Milwaukee.  All  told,  there 
was  over  100  car  loads  for  which  the  Brown 
Bros,  got  paid  twice,  and  in  a  good  many 
instances  they  never  even  paid  for  the  grain 
to  the  ceantry  shippers.  They  toolt  oat  an- 
other bill  ot  lading  at  Council  Bluffs  without 
surrendering  the  original  ones,  which  were 
in  possession  of  the  various  parties,— some 
in  banks,  some  in  Chicago,  some  in  >lUwau- 
kee,— and  those  I  held  myself.  By  this 
modus  operandi,  they  not  oa^  swindled  the 
various  shippers,  but  the  railroad  company 
be^dfis.  For  this  reason,  I  do  not  suppose 
that  any  sane  man  can  blame  me  for  not 
continuing  the  business  in  their  name  any 
longer,  because  It  conld  not  be  done,  unless 
I  bad  famished  them  the  money.  And  I 
'  even  paid  drafts  for  them,  with  bills  of  lad- 
ing attached,  to  the  amount  of  over  $20,- 
000."  Upon  this  same  subject-matter,  Mr. 
Brodcman  testified  as  follows:  "Q.  At  the 
time  you  took  possession  of  those  elevators 
and  other  propert?,  was  there  any  under- 
standing between  you  and  the  Brown  Bros. 
Grain  Company  that  they  would  still  be  the 
property  «^  the  Brown  Bros.  Grain  Com- 
pany? A.  No,  sir.  Q.  Or  was  there  also 
any  understanding  that  they  should  keep  pos- 
session also  with  yoa?  A.  I  think  there  was 
somewhat  of  an  agreement,  the  same  as  you 
read  before;  and  for  that  reason  I  made  this 
explanation,  giving  the  reason  why  I  did  not 
carry  out  this  agreement"  On  cross-examl- 
oation,  being  asked  if  he  meant  to  say  that 
he  tiad  carried  out  bis  agreement  (memo- 
randum marked  "A")  to  continue  operating 
the  levators  irntQ  they  were  disposed  of, 
and  as  to  continuing  business  with  the  Brown 
Bros.  Grain  Company,  Mr.  Brockman  said, 
"I  did  intend  to  carry  oat  that  agreement, 
at  the  time  I  signed  it,  and  would  h»ve  car- 
ried it  oat  if  I  had  found  matters  the  way 
they  were  represented  to  me  by  the  Browns." 


Mr.  Hall,  who,  as  attorney,  conducted  tlie 
operations  for  Mr.  Brodcman  at  the  time  tlie 
mortgage  was  given,  teatlfled  as  follows: 
"At  the  time  the  mortgage  was  given,  at  that 
Imtervlew.  or  at  the  one  leading  up  to  it, 
the  Brown  Bros.  Grain  Company  didn't  de- 
sire us  to  put  oar  mortgage  on  record;  and 
I  think  in  the  flist  interview,  or  one  of  tlie 
first,  I  told  them,  or  it  was  said  on  our  side, 
that  it  would  not  be  necessary  to  pot  these 
mortgages  on  record  at  once.  They  were  de- 
sirous of  that  afterwards.  At  the  time  tlie 
mortgage  was  given,  I  spoke  of  taking  pos- 
session, and  they,  the  Brown  Bros.,  whoever 
it  was  that  conducted  the  conversation, — I 
think  it  was  diarlegr  Brown,  Irat  it  may 
have  l>een  one  of  the  others,— asked  if  we 
were  going  to  take  poaseaslon.  I  said  jea; 
if  we  didn't  record  the  mortgage,  we  would 
Iiave  to  take  possesslan,  and  they  then  said 
that,  if  we  had  to  take  possession,  it  didn't 
make  mach  difference  whether  we  recorded 
the  mortgage  or  not  That  was  about  the 
size  of  the  talk,— the  sabstance  of  it  Q. 
What,  if  anything,  Mr.  Hall,  was  said  or 
done,  In  these  negotiations,  with  regard  to 
the  control  w  running  of  the  property?  A. 
Well,  there  was  nothing  la  regard  to  con- 
trol, except  that  we  went  Into  possession.  Q. 
Well,  what  was  there,  if  anything,  with  ref- 
erence to  the  preservation  of  it  and  disposl- 
tloB  of  it?  A.  Well,  they  were,  the  Brown 
Bros.  Grain  Company,  very  much  afraid,  and 
so  expressed  themselves;  said  they  were 
afraid  that,  when  we  got  this  mortgage  for 
the  P.  Brockman  Commission  Company,  that 
we  would  immediately  go  to  work,  and  sell 
the  elevator  out  and  destroy  the  basineas. 
They  said  that  they  had  an  immense  amount 
of  grain  coming  in,  and  to  do  that  would  ruin 
the  business.  We  said  to  them  that,  if  they 
had  the  grain  coming  In  they  said  they  had, 
it  would  not  be  to  Brockman's  advantage  to 
destroy  the  business,  nor  to  destroy  or  sell 
the  elevators  oat  at  a  sacrifice.  They  said, 
les;  but  after  you  get  this  mortgage  yon 
may  forget  about  that,'— substantially  the 
talk;  and  they  wanted  a  writing  that  we 
would  not  sell  It  out  at  a  sacrifice  im- 
mediately. And,  in  fact,  after  that  talk, 
there  was  a  writing  given  that  told  them 
that  we  did  not  propose  annecessarUy  to 
sacrifice  tlie  property.  It  was  to  oar  advan- 
tage to  get  as  much  for  it  as  w«  could,  and 
we  intended  to  do  that" 

From  the  above  quotations,  it  is  not  left 
open  to  doubt  that  there  was  sufficient  evi- 
dence from  which  it  could  properly  be  found 
that  at  the  time  the  mortgage  was  made 
theie  was  an  understanding  between  the 
mortgagor  and  the  mortgagee  that  the  latter 
should  take  formal  possession'  of  the  mort- 
gaged property,  and  that  it  shonld,  under  the 
name  of  the  latter,  be  rnn  for  the  benefit  of. 
and  practically  under  the  direction  of,  the 
mortgagor.  By  the  terms  of  the  mortgage 
Itself,  it  was  provided  that  the  mortgagee's 
right  to  take  possession  should  be  exerdsed 
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npon  the  fallnre  of  tbe  mortgagor  to  make 
paTmentB  of  all  or  of  some  portion  of  the 
unoontB  secured  when  it  fell  due.  The  piop- 
ertr  mortgaged  was  all  the  property  of  the 
mortgagor,  and  at  the  time  the  mortgage  was 
glTen  the  mortgagor  was  insolyent.  It  is, 
however,  insisted  by  the  appellant  that  by 
the  terms  of  Memoranda  B  and  C  the  mort- 
gagee assumed,  and  has  In  fact  assumed,  cer- 
tain obligations,  in  consideration  of  said  mort- 
gage, and  in  fact  has  performed  some  of  these 
obligations  at  consideralde  cost,  and  that  all 
these  undertakings  would  have  been  carried 
out  if  the  Brown  Bros.  Grain  Company  bad 
not  been  guilty  of  such  fraudulent  conduct 
that  the  commission  company  ought  not  to  be 
held  to  such  performance.  These  were  mat- 
ters which  concerned  only  the  mortgagor  and 
the  mortgagee.  In  Memonmdum  B  the  mort- 
gagee recited,  as  one  of  the  reasons  for  sign- 
ing the  memorandum,  that  the  Union  Pacific 
Railway  Company  had  assisted  the  mortgagee 
in  securing  possession  of  the  Union  Elevator, 
and  in  negotiating  a  proper  transfer  of  the 
properties  of  the  said  Brown  Bros.  Grain 
Company  for  the  purpose  of  secnring  the  P. 
,  Brockman  Camnilssion  Company,— a  consum- 
I  maticKi  which,  in  this  memorandum  it  was  re- 
cited, was  important  to  bring  about,  for  the 
commission  company,  as  was  said  In  the  mem- 
oiandnm,  was  a  large  creditor  of  the  Brown 
Bros.  Grain  Company.  As  this  memorandum 
was  entered  into  solely  for  the  benefit  of  the 
mortgagee  and  the  Union  Pacific  Railway 
Comiiany,  and  to  the  necessary  disadvantage 
of  all  the  other  creditors  of  the  Brown  Bros. 
Oiaia  Company,  it  is  difficult  to  und«8tand 
why  any  hardship  sustained  by  the  mort- 
gagee abonld  be  diargeaUe  to  such  other  cied- 
itora.  The  agreement  to  protect  certain 
drafts,  to  the  amount  of  $18,800,  was  one  in- 
tended solely  for  the  benefit  of  the  parties  to 
It,  and  of  the  partiee  liable  on  the  drafts.  It 
was  not  for  the  benefit  of  the  appellees,  la 
the  remotest  d^ree,  and  therefore  It  should 
not  prejudice  their  rights.  It  is  no  concern 
of  appellees  whether  or  not  the  mortgagor  or 
nxRtgagee  aimed  solely  to  secure  an  unjust 
tdvantage  of  each  other  in  these  dealings; 
and  it  is  of  as  little  consequence  that,  quar- 
teling  afterwards,  each  still  further  sought 
to  wrong  the  other,  as  is  now  freely  charged 
by  both  parties.  The  question  with  which 
appellees  are  concerned  is  whether  or  not  the 
transaction  between  the  mortgagor  and  mort- 
gagee on  November  14,  1891,  was  of  such  a 
aatu«  that  thereby  a  secret  trust  was  cre- 
ated in  favor  of  the  mortgagor,  to  the  prej- 
odice  of  the  rights  of  the  appellees,  as  cred- 
itors of  the  B.«wn  Bros.  Grain  Company. 
Section  7,  c.  32,  Comp.  St.,  provides  that  "all 
deeds  of  gift  aP  conveyances,  and  all  trans- 
fen  and  assignments,  verbal  or  written,  of 
goods,  chattels,  or  things  in  action,  made  in 
trust  for  the  use  of  the  person  making  the 
nme,  shall  be  void  as  against  the  creditors, 
existing  or  subsequent  of  siKh  person."  By 
•ectlon  20  of  the  same  chapter,  it  is  provided 


that  "the  question  of  fraudulent  intent  in  all 
cases  arising  under  the  provisions  of  this 
chapter  shall  be  deemed  a  question  of  fact 
and  not  of  law,"  etc.  It  has  been  repeatedly 
held  by  this  court  that  the  question  of  fraud- 
ulent Intent  is  one  to  be  determined  by  a 
Jury,  in  a  case  where  there  is  a  Jury,  and  t^ 
the  court,  as  a  question  of  fact,  where  there 
is  no  Jury.  Dry-Goods  Co.  v.  McPheely,  37 
Neb.  800,  66  N.  W.  389;  Hewitt  v.  BanUng 
Co.,  40  Neb.  820,  59  N.  W.  093;  Meyer  v. 
Paper  Co.,  41  Neb.  87,  59  N.  W.  696;  Con- 
nelly V.  Edgerton,  22  Neb.  82,  34  N.  W.  76; 
Davis  V.  Scott,  22  Neb.  154,  34  N.  W.  3S3; 
Riley  V.  Melqulst,  23  Neb.  474,  36  N.  W.  657; 
Fitzgerald  v.  Meyer,  25  Neb.  77,  41  N.  W. 
123;  Feder  v.  Solomon,  26  Neb.  266,  42  N. 
W.  1.  The  district  court,  upon  conflicting 
proofs,  evidently  found  that  there  was  a 
fraudulent  intent  entertained  by  both  parties 
to  the  mortgage  at  the  time  it  was  made;  and 
this  it  could  very  properly  do,  in  view  of  evi- 
dence in  relation  to  the  existence  of  a  secret 
trust  relation  between  them,  under  the  cir- 
cumstances disclosed  by  the  proofs.  There 
were  also  Justified  findings  that  the  mortgagw 
was  insolvent,  that  the  appellees  were  exist- 
ing creditors  of  the  mortgagor,  and  that  if 
such  mortgage  was  sustained  the  appellees 
would  be  whoDy  prevented  from  collecting 
their  claims,  as  against  the  mortgagor.  In 
terms,  these  findings  were  not  expressed  at 
length  in  the  decree,  but  they  were  the  neces- 
sary Inferences  from  findings  that  the  aver- 
ments of  the  petitions  which  alleged  these 
facts  were  true.  It  requires  no  citations  in 
support  of  the  proposition  that  the  findings  of 
the  district  court  upon  confilcting  evidence 
will  not  be  disturbed  upon  appeal.  It  there- 
fore results  that  the  judgment  of  the  district 
court  is  affirmed. 


PBUGH    T.   PORTSMOUTH   SAV.    BANK 

et  aL 
(Sapreme  Conrt  of  Nebranka.     May  6,  1806.) 

HOMCSTCAD  —  NaTURK  AND  EXTBNT  OF  RlOHT  — 

Courts— CoNcuRRiNT  Juuisdiction — 

ISiUNOTION. 

L  Proceeds  of  the  sale  of  a  homestead  are, 
for  eHx  months  after  said  sale,  entitled  to  the 
Mime  protection  against  legal  process  as  the 
homestead  itself;  and  if,  during  that  period. 
Hitch  proceeds  are  invested  in  a  city  lotl  such 
lot  may  be  selected  as  a  homestead,  althongh 
not  yet  occupied  as  inch. 

2.  The  amount  of  an  incambrance  is  not 
to  be  deducted  from  the  $2,000  homestead  ex- 
emption, bat  the  claimant  is  entitled  to  that  ex- 
emption in  excess  of  such  incumbrance.  Hoy 
7.  Anderson,  58  N.  W.  125,  30  Neb.  386,  fol- 
lowed. 

3.  After  a  federal  court  has  acquired  ju- 
risdiction of  the  parties  and  subject-matter  of 
a  controversy,  a  state  court  may  not,  by  in- 
juaction  or  otherwise,  interfere  with  the  exer- 
cise of  such  jurisdiction. 

4.  Accordingly,  as  a  general  rule,  a  state 
court  will  not  enjoin  parties  to  an  action  al- 
ready in  proftress  in  a  federal  court  from  fur- 
ther proceeding  therein. 

6.  The  exceptions  to  this  rule  are  based  np- 
on the  doctrine  that,  in  courts  of  concurrent 
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jurisdiction,  that  which  first  has  obtained  ju- 
risdiction of  the  parties  and  subject-matter  re- 
tains it  for  all  purposes,  and  hj  all  necessary 
process  vlll  protect  itself  in  the  exercise  of  that 
jurisdiction. 

6.  The  jurisdiction  of  a  court  does  not 
cease  hj  the  rendition  of  judgment,  but  con- 
tinues for  the  purpose  of  enforcing  the  judg- 
ment. 

7.  Land  levied  upon  by  virtue  of  a  writ  of 
execution  is  subjected  to  the  process  of  the 
court  as  much  as  chattels  so  levied  upon. 

8.  A  state  court,  having  no  prior  juris- 
diction of  the  subject-matter,  will  not,  by  in- 
juuction,  restrain  a  plaintiff  in  whose  favor 
judgment  has  been  rendered  in  a  federal  court 
from  iHToceeding  to  the  execution  of  such  judg- 
ment. A  fortiori  it  will  not  restrain  a  United 
States  marshal  from  selling  property  levied 
i)l)on  to  satisfy  such  judgment. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty;  Ferguson,  Judge. 

Action  by  Bva  M.  Pmgh  against  the  Ports- 
mouth Savings  Bank  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Andrew  Bevins,  for  appellant.  John  W. 
Lytle,  for  appellees. 

IRVINE,  C.  This  was  an  action  by  Eva  M. 
Prugh  against  the  Portsmouth  Savings  Bank 
and  Brad  D.  Slaughter,  United  States  mar- 
shal for  the  district  of  Nebraska,  to  restrain 
the  defendants  from  selling  certain  land  im- 
der  an  execution  Issued  from  the  United 
States  circuit  court  The  plaintiff  Is  a  mar- 
ried woman,  and,  prior  to  the  23d  day  of 
June,  1892,  was  the  owner  of  a  certain  lot  In 
the  city  of  Omaha,  which  was  occupied  by 
herself  and  family  as  a  homestead.  On  that 
day  she  sold  this  land  for  $2,500,  $1,450  of 
which  was  applied  to  discbarge  a  mortgage 
on  the  premises.  August  13,  1892,  she  pur- 
chased the  lot  here  in  controversy,  paying 
therefor  $500  out  of  the  proceeds  of  the  for- 
mer homestead.  August  23,  1892,  an  execu- 
tion. Issued  from  the  United  States  circuit 
coiu't  on  a  Judgment  of  the  Portsmouth  Sav- 
ings Bank  against  Mrs.  Pmgh,  was  by  the 
defendant  Slaughter,  the  United  States  mar- 
shal, levied  on  this  lot  It  was  then  vacant, 
but  the  plaintiff  thereafter  erected  a  cottage 
thereon,  of  the  value  of  about  $800,  which 
was  occupied  by  the  family  as  a  home.  The 
marshal  being  about  to  sell  this  lot  under  the 
execution,  this  action  was  brought  in  the  dis- 
trict court  of  Douglas  county  to  enjoin  the 
plaintiff  in  the  federal  case  and  the  marshal 
from  so  proceeding.  The  district  court  re- 
fused the  Injunction  and  dismissed  the  case, 
and  the  plaintiff  appeals. 

The  case  was  tried  under  a  stipulation  of 
facts  substantially  as  above  set  forth.  Under 
these  facts  there  can  be  no  doubt  that  the 
land  in  question  was  exempt  as  a  homestead 
from  execution  and  sale  in  satisfaction  of  the 
Judgment  Comp.  St  c.  36,  i  16,  provides 
that.  If  the  homestead  be  conveyed,  the  pro- 
ceeds of  the  sale,  not  exceeding  the  amount 
of  the  homestead  exemption,  shall  be  entitled. 


for  the  period  of  six  months  tbereaf  t»,  to  the 
same  protection  against  legal  process  whicb 
the  law  gives  to  the  homestead;  and  that  the 
sale  and  disposition  of  one  homestead  sball 
not  be  held  to  prevent  the  selection  or  pvir- 
chase  of  another.  It  has  also  been  settled 
that,  where  a  homestead  has  been  incum- 
bered, the  amount  of  the  incumbrance  is  not 
to  be  deducted  from  the  $2,000  homestead  ex- 
emption, but  that  the  claimant  is  entitled  to 
this  exemption  over  and  above  the  incam- 
brance.  Hoy  v.  Anderson,  3fi  Neb.  386,  5S 
N.  W.  125.  It  follows,  therefore,  that  tlie 
proceeds  of  the  sale  of  the  former  homestead, 
having  been,  within  six  montlis  from  the  sale. 
Invested  in  the  premises  in  controversy,  after 
discliarging  the  mortgage  indebtedness,  die 
homestead  exemption  continued  in  the  pres- 
ent land.  An  injunction  should  therefore 
have  been  allowed  restraining  the  present  sale 
of  the  land  levied  upon  unless  the  court  was 
without  authority  to  interfere  with  the  pro- 
ceedings being  taken  to  enforce  the  judgment 
of  the  federal  court  Qnigley  v.  McBvony, 
41  Neb.  73,  59  N.  W.  767;  Corey  v.  Schuster, 
44  Neb.  268,  62  N.  W.  470. 

We  think  tliere  can  be  no  doubt  tliat  tbe 
court  was  without  authority  to  enjoin  the 
marshal  from  proceeding.  Where  goods  have 
been  seized  by  a  federal  court  under  a  writ  of 
attachment,  a  claimant  of  the  property  may 
not  replevy  them  from  the  marshal  In  the 
state  court  Freeman  t.  Howe,  24  How.  450; 
CoveU  V.  Heymau,  111  U.  S.  176,  4  Sup.  Ct 
355;  Summers  v.  White,  17  C.  O.  A.  631,  71 
Fed.  106.  It  is  true  that  it  was  held  in  Buck 
V.  Colbath,  3  Wall.  334,  that  under  such  cir- 
cumstances a  claimant  of  the  property  may 
maintain  trover  in  a  state  court  against  the 
marshal  therefor.  But  Mr.  Justice  Miller  in 
the  latter  case  very  clearly  and  satisfactorily 
distinguishes  the  two  cases  as  follows: 
"Whenever  property  has  been  seized  by  an 
officer  of  the  court  by  virtue  of  its  process, 
the  property  Is  to  be  considered  as  in  tbe 
custody  of  the  court  and  under  its  control  for 
the  time  being;  and  no  other  court  has  a 
right  to  interfere  with  tliat  possession,  un- 
less It  be  some  court  which  may  have  a  direct 
supei-Visory  control  over  the  court  whose 
process  has  first  taken  possession  or  some 
superior  jurisdiction  in  the  premises.  *  •  • 
Whenever  the  litigation  is  ended,  or  the  pos- 
session of  tbe  officer  or  court  is  discharged, 
other  courts  are  at  liberty  to  deal  with  it  ac- 
cording to  the  rights  of  the  parties  before 
them,  whether  those  rights  require  them  to 
take  posseB8l<w  of  the  property  or  not.  •  •  • 
It  Is  obvious  that  the  action  of  trespass 
against  the  marshal  in  the  case  before  us 
does  not  interfere  with  the  principle  thus  laid 
down  and  limited.  The  federal  court  could 
proceed  to  render  its  judgment  in  the  attach- 
ment suit  could  sell  and  deliver  the  property 
attached,  and  have  its  execution  satisfied, 
without  any  disturbance  of  its  proceedings, 
or  any  contempt  of  its  process,  while  at  the 
same  time  the  state  court  could  proceed  to 
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determine  the  qaestions  before  It  inTOlred  In 
(he  salt  against  the  marshal  without  Inter- 
fering with  the  possession  of  the  property  In 
dispute."  The  line  Is  thus  very  clearly 
drawn.  A  state  court  may  not,  after  a  fed- 
eral court  has  acquired  Jurisdiction  of  prop- 
erty, Interfere  with  the  exercise  of  that  juris- 
diction; but  It  may  entertain  Independent 
actions  among  the  same  parties,  or  other  par- 
ties, provided  they  do  not  Interfere  with  the 
Jurisdiction,  custody,  or  process  of  the  federal 
court  When  land  has  been  levied  upon,  it  Is 
as  mucH  in  the  custody  of  the  court,  and  un- 
der the  cootrol  of  its  process,  as  when  pei> 
sonal  property  has  been  seized  on  execution 
or  in  attachment;  and  the  state  court  was 
therefore  without  any  authority,  by  injunc- 
tion or  otlierwlse,  to  interfere  with  the  mar- 
ilial  In  the  execution  of  the  writ 

We  think  a  kindred  principle  forbade  en- 
joining the  Judgment  idaintlfC  in  the  federal 
court  from  proceeding  to  enfMoe  his  Judg- 
ment Mo  gmieral  principle  is  better  settled 
than  that  a  state  court  may  not,  by  injunc- 
tion, restrain  proceedings  in  a  federal  court 
In  Riggs  T.  Johnson  Co.,  6  Wall.  160,  Judg- 
inent  had  been  rendered  by  a  federal  court 
against  a  coimty  upon  certain  bonds.  A 
state  court  had  perpetually  enjoined  the  oSl- 
cets  of  the  county  from  levying  a  tax  to  pay 
site  same.  The  supreme  court  nevertheless 
held  that  a  mandamus  should  Issue  to  compel 
the  offlcers  to  levy  the  tax.  See,  also,  U.  S. 
T.  Keokuk,  6  WalL  614;  Mayor,  etc.,  v.  Lord, 
9  Wall.  409;  Supervisors  v.  Durant,  9  Wall. 
115;  Amy  v.  Supervisors,  11  W^all.  136; 
Schuyler  v.  Pellssler,  8  Bdw.  Cb.  191;  Coster 
V.  Gtlswold.  4  Edw.  Gh.  384;  Chapln  v. 
James,  11  R.  I.  86;  Phelan  t.  Smith,  8  CaL 
520.  A  reciprocal  doctrine  applies  to  the  al- 
lowance ot  injunctions  by  the  federal  courts, 
Interferlog  with  the  process  of  state  courts; 
and  while  there  is  a  federal  statute  applying 
to  this  situation,  the  federal  decisions  seem 
to  regard  this  statute  as  declaratory,  and 
simply  expressive,  of  a  general  principle 
which  would  be  applicable  independently 
thereof.     Missionary  Soc.  v.  HInman,  13  Fed. 

ita. 

To  the  role  as  above  stated  there  are  lim- 
itations and  exertions,  but  these  tmly  em- 
phasize the  rule.  They  rest  upon  the  gen- 
eral doctrine  that,  as  between  courts  of  con- 
current jorisdictlon,  that  court  which  first  ob- 
tains JnrisdIctlcMi  of  the  subject-matter  and 
parties  retains  it,  to  the  exclusion  «f  other 
courts.  Therefore,  a  state  court,  in  a  proper 
case,  before  action  begun  in  a  federal  court, 
might  undoubtedly  prevent  the  commencement 
of  such  an  action;  and  so,  too,  if  a  state  court 
lias  obtained  jurisdiction  of  the  paKies  and 
subject-matter,  and  thereafter  proceedings 
are  t)egim  In  a  federal  court,  the  state  court, 
in  protection  of  its  own  Jurisdiction,  may  en- 
join the  parties  from  further  proceeding  in 
the  federal  coiurt  (Akerly  v.  Vilas,  15  Wis. 
*f>l;  Insurance  Co.  v.  Howell,  24  N.  J.  Eq. 
238),  and  vice  versa  (Gamer  v.  Bank,  16  C. 


C.  A.  86,  67  Fed.  833).  There  Is  nothing  in 
the  present  case,  however,  to  bring  it  within 
any  of  the  exceptions.  The  parties  imdoubt- 
ediy  have  their  remedy  in  the  federal  court 
(Gumbel  v.  Pitkin,  124  U.  S.  131,  8  Sup.  Ct 
379),  and  the  state  court  rightfully  refused 
to  Interfere  with  the  proceedings  there. 

It  is  urged  that  the  sale  contemplated  was 
not  a  judicial  sale,  that  the  case  had  pro- 
ceeded to  judgment,  and  that  the  marshal 
was  acting  t)eyond  the  authoi-ity  of  his  writ 
in  levying  upon  the  homestead.  To  this  ar- 
gument, however,  Riggs  v.  Johnson  Co.,  su- 
pra, affords  a  complete  answer.  In  that  case 
Mr.  Justice  Clifford  said:  "Express  determi- 
nation of  this  court  is  that  the  jurisdiction  of 
a  court  is  not  exhausted  by  the  rendition  of 
the  Judgment,  but  continues  until  tliat  judg- 
ment shall  be  satisfied.  •  •  *  Process 
subsequent  to  judgment  is  as  essential  to 
jurisdiction  as  process  antecedent  to  judg- 
ment, else  the  judicial  power  would  be  in- 
complete and  entirely  inadequate  to  the  pur- 
poses for  which  It  was  conferred  by  the  con- 
Btitutiqn."  It  was  accordingly  held  that  the 
Jurisdiction  obtained  by  the  federal  court  in 
the  original  action  continued  for  the  purpose 
not  merely  of  an  execution  to  enforce  the 
judgment,  but  for  the  purpose  of  an  inde- 
pendent action  for  a  mandamus  to  compel 
the  levy  of  a  tax  deed  to  pay  the  judgment, 
and  that  this  Jiuisdiction  was,  by  virtue  of 
the  original  acti(Hi,  prior  to  that  of  the  state 
court  in  an  injunction  case,  to  restrain  the  en- 
forcement of  the  Judgment,  begun  before  the 
numdamus  suit    Judgment  afflimed. 


STONER  et  al.  v.  KEITH  COUNTY. 

(Sapreme  Court  of  Nebraska.     May  6,  189G.) 

CouNTT  TuEASURER— Liabilities — Coupenbation 
— Action  on  Bond— Pleading— Parties — Evi- 
dence—Si'rhties — Liabilities— Release — Con- 
tracts— CoNstDBBATiox- Parol  Evidence. 

1.  A  pnblic  oflScer  must  discharge  all  the 
duties  pertaining  to  his  oi£ce  for  the  compen- 
sation allowed  by  law,  and  will  not  be  allowed 
compensatiua  for  extra  work  unless  it  is'  au- 
thorized by  statute.  State  v.  Silver,  2  N.  W. 
216,  9  Neb.  88;  Bayha  v.  Webster  Co.,  24  N. 
W.  457,  18  Neb.  131. 

2.  The  words  "on  all  moneys  collected  by 
liim"  (the  county  treasurer),  in  section  20,  c. 
28,  Comp.  St  1889,  in  relation  to  fees,  refer 
solely  to  such  taxes  as  he  has  collected  from  the 
taxpayers.  Taylt-r  v.  Kearney  Ca,  53  N.  W. 
211,  35  Neb.  ^1. 

3.  A  county  treasurer  is  not  entitled  to  a 
commission  or  collection  fee  on  funds,  the 
proceeds  of  sales  of  bonds  paid  or  delivered  to 
him  as  such  officer. 

4.  In  an  action  on  the  bonds  of  a  county 
treasurer  the  county  pleaded  the  reception  by 
Uim  of  the  proceeds  of  the  sales  of  certain 
bends,  the  disbursement  of  a  part  of  the  funds, 
and  the  failure  to  turu  over  to  his  successor  in 
office  m  portion  of  such  money.  The  treas- 
urer and  his  bondsmen  admitted  the  receiving 
the  money,  but  as  to  his  failure  to  turn  any  por- 
tion tliiToof  over  to  his  successor  in  oflice  the 
answer  was  a  general  denial.  The  county  in- 
troduced proof  showing  that  the  treasurer  char- 
ged a  per  cent,  of  the  amount  of  the  proceeds 
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of  the  bonds  as  collection  fees,  whldi  sum  he 
retained,  and  did  not  pay  to  hia  anccesaor. 
Held,  under  the  isanea  joined  by  the  pleadings, 
to  be  sufficient  to  show  a  failare  to  comiU7 
with  the  obligations  of  his  bonds,  and  that  it 
did  not  dCToTve  npon  the  county  to  further 
•how  that  the  treasurer  had  receired  all  the 
fees  to  which  he  was  by  law  entitled  for  his 
serrices;  that,  if  there  was  any  sum  or  sums 
due  the  treasurer  from  the  county,  the  legiti- 
mate subject  of  set-off  or  counterclaim  in  his 
favor,  or  which  be  had  allowed  to  remain  in 
the  county  treasury  in  payment  of  the  amount 
claimed  by  the  county  as  before  indicated,  they 
were  matters  constituting  a  defense,  and  should 
have  been  pleaded  as  such  and  proved. 

5.  Sureties  on  a  bond  are  released  by  a 
material  alteration  of  the  instrument  CTidcndng 
their  obligation,  made  without  their  knowledge 
and  consent. 

6.  The  signing  of  a  bond  of  a  county  treas- 
urer, after  its  approval  by  the  county  board, 
by  additional  sureties,  the  same  being  done 
without  the  knowledge  and  consent  of  the  aure- 
ties  who  had  attached  their  signatures  thereto 
prior  to  the  time  it  was  approved,  avoided  the 
obligations  of  the  bond  as  to  such  prior  sure- 
ties, and  released  them  from  liability  thereun- 
der for  any  subsequent  failure  or  default  of 
the  principal  in  the  f  oifiUment  of  the  eonditiona 
of  the  bond. 

7.  Held,  further,  that  the  parties  who  sign- 
ed the  bond  subsequent  to  its  approval,  as  ad- 
ditional sureties,  must  be  presumed  to  have 
linown  what  would  be  the  effect  of  such  sign- 
ing, including  the  discharge  of  the  prior  sore- 
ties,  and  they  became  bound  and  liable  for 
any  subsequent  failure  or  default  of  the  prin- 
cipal in  the  bond  to  perform  its  obligations. 

8.  A  bond  of  an  officer,  which  is  present- 
ed to  a  county  board,  and  approved  by  it, 
binds  all  parties  who  signed  it  as  sureties,  not- 
withstanding that  they  may  have  signed  the 
instrument  conditioDally,  if  the  bond  is  perfect 
on  its  face,  and  the  board  possessed  no  notice 
of  the  conditional  signing,  and  there  was  noth- 
ing to  raise  the  duty  of  inquiry  as  to  the  man- 
ner of  the  execution  of  the  bond. 

9.  Under  the  provision  of  section  7,  c.  10, 
Comp.  St  1895,  "the  official  bonds  of  all  coun- 
ty, precinct  and  towuship  officers  shall  be  ap- 
proved by  the  county  board,"  in  approving 
bonds  the  board  acts  as  a  body.  The  approval 
is  not  the  act  of  a  member  or  individual  mem- 
bers thereof  as  persons;  it  is  the  act  of  the 
iM>ard  as  a  body. 

10.  A  county  treasurer's  bond  is  to  be  ap- 
proved by  the  county  hoard. 

11.  The  knowledge  of  one  member  of  a 
county  board,  at  the  time  of  its  approval  by 
them,  of  the  conditional  signing  of  a  conn^ 
treasurer's  bond  by  the  sureties,  not  shown  to 
have  been  imparted  to  the  board,  is  not  knowl- 
edge of  or  notice  to  the  board  of  such  fact. 

12.  An  additional  or  second  bond  was  ex- 
ecuted, delivered,  and  approved  during  the 
term  of  office  of  a  county  treasurer.  Held,  that 
there  was  sufficient  consideration  therefor. 

13.  It  is  not  competent  to  change  or  vary 
the  terms  of  a  written  contract  by  parol  evi- 
dence. 

14.  A  county  treasurer,  at  the  close  of  his 
term  of  office,  must  pay  over  to  his  successor 
all  moneys  in  his  hands  belonging  to  the  coun- 
ty, or  for  which  he  is  liable  to  account.  If 
there  has  been  no  proof  of  any  particular  date 
at  which  it  is  claimed  that  the  money  was 
misappropriated  by  a  county  treasurer,  or  ott- 
er proof  than  that  he  failed  to  account  for  and 
pay  over  to  his  successor  at  the  close  of  the 
term  of  office  all  funds  for  which  he  was  lia- 
ble to  account,  it  will  be  presumed  to  have 
occurred  at  the  close  of  the  term,  and  the  lia- 
bility accrues  as  of  such  time. 

16.  Where  the  bond  of  a  county  treasurer 
was  presented  and  approved  at  or  prior  to  the 
commencement   of  his   term   of   office,   which 


bond  was  signed  by  additional  sureties  dnring 
the  term,  and  also  an  additional  bond  given  and 
approved,  and  the  default  or  failare,  if  any, 
of  the  principal  in  the  disdiarge  of  tne  duties 
of  the  office  occurred  at  the  close  of  his  term. 
It  was  proper  to  join  all  the  sureties  as  de- 
fendants in  one  action  on  the  bonds. 

16.  The  evidence  Add  to  warrant  the  trial 
judge  in  instructing  the  jury  to  return  a  ver- 
dict  in    favor  of  the  county   against   certain 
of  the  defendants  named  in  the  instmction. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Keith  county;  Ne- 
ville, Judge. 

Action  by  the  county  of  Keith  against  Sam- 
uel A,  Stoner  and  others  on  an  official  bond. 
There  was  a  judgment  for  plaintiff  against 
certain  defendants,  wbo  bring  error.  AX- 
flrmed. 

Grimes  &  Wilcox,  for  plaintiffs  In  erro& 
J.  R.  Brotherton,  for  defendant  in  emt. 

HARRISON,  J.  At  the  general  election 
brid  In  Keith  county,  November  8, 1887,  Sam- 
uel A.  Stomer  was  elected  to  tlte  office  ot 
treasurer  for  the  term  commencing  January, 
188S,  and  terminating  January,  1890.  He  pre- 
sented to  the  county  commlssionen  bis  offi- 
cial bond,  signed  by  himself  as  principal,  and 
by  H.  L.  McWUllams,  H.  L.  Gould,  J.  M. 
Houghton,  W.  H.  Wood,  and  O.  T.  Garlaoa 
as  sureties,  which  was  duly  approved,  and 
the  officer  riected  took  possession  of  and  as- 
sumed the  duties  of  the  office.  On  this  bond 
there  appears  the  following:  "Signed  as  ad- 
ditional surety.  Sept  Uth,  1888.  George  Bey- 
erte.  T.  A.  Meyers."  On  November  8,  1889, 
tbere  was  executed  and  approved  another 
bond,  which,  In  addition  to  tbe  nsual  redta- 
ttons  and  conditions,  contained  the  following 
statement:  "It  is  understood  ttaat  this  bond 
is  given  as  additional  security."  ITiis  Instm- 
ment  was  signed  by  Samuel  A.  Stoner  as  prin- 
cipal and  H.  U  Gould,  J.  M.  Houghton,  and 
H.  Camahan  as  sureties.  During  Stoner^ 
term  of  office  aa  county  treasurer  he  received 
from  the  sales  of  certain  bonds  moneys  be- 
longing to  three  distinct  funds,  and  from 
pages  of  "Ledger  A  of  Eettb  Oounty,  Neb.," 
as  Introduced  in  evidence,  sudi  pages  show- 
ing the  receptions  and  disbursements  of  the 
aforementioned  moneys  by  Stoner  as  treas- 
urer. It  appeared  that  of  them  lie  had  Charged 
as  collection  fees  in  tbe  aggregate  the  sum  of 
$1,180,  and  retained  it  when  he  turned  the 
office  and  moneys  and  other  articles  over  to 
his  successor.  The  recoveiy  of  this  sum  of 
|1,1S0  was  the  object  of  this  action  instituted 
against  the  ex-treasurer  and  all  parties  who 
at  any  time  had  signed  either  of  the  bonds  to 
which  we  have  hereinbefore  referred.  A 
trial  of  the  issues  formed  by  the  pleadisga 
filed  on  behalf  of  the  various  parties  to  tbe 
suit  was  bad,  and  at  the  close  of  the  intro- 
duction of  the  testimony  the  presiding  judge 
instructed  the  jury  which  had  been  Impaneled 
to  try  the  cause  to  return  a  verdict  In  favor 
of  the  county  and  against  Samuel  A.  Stoner, 
H.  L.  Gould,  J.  M.  Houghton,  George  Beyerle, 
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1.  A.  Meyers,  and  H.  Gamahan,  of  defend- 
ants, for  the  full  amocnt  claimed  in  the  peti- 
tion, which  the  jnry  accordingly  did;  and 
after  motions  for  a  new  trial  were  heai^  and 
OTermled,  Judgment  was  rendered  on  the  ver- 
dict, to  rcTerse  which  the  parties  whose  in- 
tetcBts  were  adversely  affected  have  prose- 
cnted  errsr  proceedings  to  this  court. 

The  first  question  discussed  by  counsel  for 
plaintiffs  in  error  is,  does  the  evidence  dis- 
close any  amonnt  due  from  Stoner  to  the 
county?  In  his  answer,  Stoner  admitted  the 
reception  of  the  money  as  alleged  In  the  pe- 
tition. The  county  introduced  the  pages  of 
the  ledger,  which  it  was  testified  was  the  only 
book  in  which  any  entries  were  made  in  re- 
gard to  these  funds,  and  there  was  sufficient 
other  testimony  to  establish  tliat  the  entries 
were  the  accounts  of  the  receipts  of  the  funds 
by  Stoner  and  their  disbursements,  and  on 
each  page  tbere  was  an  entry  showing  a  sum 
charged  as  collection  fee.  This  entry,  one 
-witness,  who  stated  he  was  acquainted  with 
the  bandwriting  of  Stoner,  testified  was,  in 
his  opinion,  made  by  Stoner.  This  particular 
entry  on  wie  of  two  of  the  pages  of  the 
ledger  was  under  date  January  9,  1890,  and 
on  the  other  page,  January  8,  1890;  and  each 
page  also  shows  a  balance  of  the  fund  of 
whidi  it  contains  the  account,  paid  to  Stoner's 
sncoesaor  in  office.  January  9,  1890,  it  ap- 
pears, was  the  date  that  Stoner's  term  of 
office  expired.  Suffice  It  to  say  that  sufficient 
facts  were  proved  to  show  that  Stoner  re- 
ceived these  funds,  disbursed  a  portion  of 
eacb.  and  retained  from  each  a  sum  stated 
In  tbe  account  as  a  collection  fee.  Was  the 
treasurer  entitled  to  any  collection  fees  ftom 
tbe  proceeds  of  the  bonds?  It  is  not  claimed 
that  be  had  anything  to  do  with  the  sales  of 
tbe  bonds.  It  is  said,  however,  in  the  argu- 
ment, altboogb  it  does  not  appear  from  the 
evidence,  that  Stoner  ezi>ended  this  money 
during  and  in  forwarding  the  issuance  and 
registration  of  tbe  bonds  from  the  sale  of 
which  the  funds  were  derived.  There  wai> 
no  testimony  that  he  had  expended  any  sums 
tor  snCb  purposes,  and,  as  we  have  said,  the 
testimony  did  disclose  that  the  charges  were 
for  collection  fees,  and  not  for  expenses  of 
any  nature  or  description.  Section  20,  c.  28, 
Comp.  St  1888,  in  relation  to  fees,  provides 
as  follows:  "Kach  county  treasurer  shall  re- 
ceive for  his  services  the  following  fees:  On 
all  moneys  collected  by  him  for  each  fiscal 
year,  under  three  thousand  dollars,  ten  per 
cent.  For  all  sums  over  three  thousand  dol- 
lars and  under  five  thousand  dollars,  four  per 
cent.  On  all  sums  over  five  thousand  dol- 
lars, two  per  cent.  On  all  sums  collected,  per- 
centage shall  be  allowed  but  once;  and  in 
compating  the  amount  collected,  for  tbe  pur- 
pose of  charging  percentage,  all  sums,  from 
whatever  fund  derived,  shall  be  Included  to- 
gether, except  the  school  fund.  For  going  to 
the  seat  of  government  to  settle  with  the 
state  treasurer,  and  returning  therefrom,  a 
travelling  fee  of  ten  cents  per  mile,  to  be  paid 


OTit  of  the  state  treasury.  For  advertising 
and  selling  lands  for  delinquent  tax,  an  ad- 
ditional fee  of  five  per  cent,  to  be  collected 
only  in  case  such  lands  are  actually  sold, 
and  then  In  cash  of  the  person  buying  tbe 
same;  but  for  all  ether  cases  and  services, 
the  treasurer  shall  be  paid  in  the  same  pro 
rata  from  the  respective  funds  collected  by 
him,  whether  the  same  be  in  money,  state,  or 
county  warrants.  On  school  moneys  by  him 
collected,  he  shall  receive  a  commission  ot 
but  one  per  cent  And  in  all  cases  where 
persons  outside  of  the  state  apply  to  the  treas- 
urer by  letter  to  pay  taxes,  the  treasurer  is 
authorized  to  charge  a  fee  of  one  dollar  for 
each  tax  receipt  by  him  sent  to  such  person." 
In  determining  tbe  meaning  to  be  given  to 
certain  of  the  controlling  words  of  the  fore- 
going section  of  the  statutes  it  was  said  in  the 
syllabtu  of  the  opinion  in  the  case  of  Taylor 
V.  Kearney  Co.,  35  Neb.  381,  63  N.  W.  211: 
"That  the  words  'on  all  moneys  collected  by 
him'  (the  county  treasurer)  refer  solely  to 
such  taxes  as  he  has  collected  from  the  tax- 
payers;" and  it  has  been  stated  by  this  court 
that  "a  public  oflicer  must  discharge  all  the 
duties  pertaining  to  his  office  for  the  compen- 
sation allowed  by  law,  and  will  not  be  al- 
lowed compensation  for  extra  work  unless  It 
Is  authorized  by  statute."  State  v.  Silver,  9 
Neb.  88,  2  N.  W.  216;  Bayha  v.  Webster  Co., 
18  Neb.  131,  24  N.  W.  457.  The  money  for 
Which  it  was  shown  collection  fees  were 
charged  by  the  treasurer  were  not  of  taxes 
collected  of  the  taxpayers,  mr  do  we  find  any 
existing  statutory  authority  for  sudi  charges. 
The  county  treasurer— in  this  particular  in- 
stance, Stoner— was  not  entitled  to  commls- 
slons  or  collection  fees  on  the  proceeds  of  tbe 
bonds  delivered  to  him  as  such  officer.  Ter- 
ritory V.  Oavanaugh,  3  Dak.  825,  19  N.  W. 
413;  Sandager  v.  Walsh  Ga,  6  Dak.  31,  GO 
N.  W.  196. 

Goimsel  for  plaintiffs  in  error  further  urge 
In  this  connection  that  the  county  did  not 
show  or  introduce  any  evidence  to  the  effect 
that  Stoner  had  received  all  the  fees  to  which 
he  was  entitled  by  law  and  his  services  ren- 
dered as  county  treasurer;  that  before  it 
could  recover  It  must  have  shown  that  there 
was  nothing  remaining  his  due  as  fees.  This 
position  Is  not  tenable.  The  funds  In  ques- 
tion were  for  specific  purposes,  and  as  to  two 
portions  of  the  funds,  at  least,  could  not  be 
diverted  by  the  treasurer  from  such  purposes, 
or  appropriated  by  him  to  make  payments  on 
amounts  of  indebtedness  due  to  parties  from 
the  county  from  others  of  its  funds,  or  in 
payment  of  his  fees  for  collecting  the  ordi- 
nary revenues  of  the  county;  and,  further, 
Stoner's  answer,  to  the  extent  it  applied  to 
retaining  the  amount  which  the  county 
sought  to  recover,  was  a  general  denial.  As 
we  have  said  before,  there  was  an  admission 
that  tbe  moneys  were  received.  Then  tbe 
county  Introduced  as  to  each  of  the  particular 
funds  an  account  of  tbe  disbursements  of 
the  money  belonging  to  it,  which  showed  thact 
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the  treasurer  bad  retained  2  per  cent,  of  the 
amount  of  proceeds  of  bonds  paid  to  him, 
charging  the  same  In  the  account  as  "collec- 
tion fees,"  and  that  on  demand  he  refused 
to  pay  the  sums  indicated  to  bis  successor. 
Under  the  Issues  this  was  sufficient  without 
the  county  producing  the  further  proof  tMt 
the  treasurer  liad  received  all  his  fees  for  col- 
lecting taxes.  If  there  was  any  sum  due 
him  from  the  county  which  could  in  any 
manner  be  available  in  bis  belialf  as  a  set- 
off or  counterclaim  against  the  demand  of  the 
county,'  or  if  he  had  allowed  such  a  sum  of 
his  regular  fees  to  which  the  law  entitled 
him  to  remain  in  and  at  the  funds  of  the 
county  paid  by  him  to  his  successor  in  office 
as  a  payment  of  the  amount  which,  by  the 
accounts  In  the  ledger  was  due  to  the  county, 
either  constituted  matter  of  defense,  and 
should  have  been  pleaded  and  proved;  nei- 
ther of  which  was  done  or  attempted.  The 
bond  which  was  furnished  by  Stoner  at  the 
time  he  took  possession  of  the  office,  and 
which  we  will  hereinafter  refer  to  as  the 
first  bond,  had  been  signed,  at  the  time  of  its 
approval,  by  H.  L.  McWllliams,  H.  L.  Oould, 
J.  M.  Houghton,  W.  H.  Wood,  and  O.  T. 
Carlson  as  sureties,  long  after  its  approval 
by  the  county  board,  had  written  upon  it  as 
of  the  date  stated  In  the  writhig,  "Signed  as 
additional  security,"  and  immediately  under 
this  appeared  the  signatures,  th«n  attached, 
of  George  Beyerle  and  T.  A.  Meyers.  This, 
it  is  claimed,  was  a  material  alteration  of 
the  instrument;  that  It  was  made  without 
the  consent  or  knowledge  of  the  sureties,  and 
rendered  it  void  as  to  the  sureties  who  sign- 
ed it  at  its  inception;  and  a  number  of  au- 
thorities are  cited  in  support  of  the  doctrine 
that  a  material  change  in  a  contract  without 
the  consent  of  a  surety  thereon  will  dis- 
charge the  surety.  This  is  conceded  by  the 
counsel  for  the  county,  and  that  the  altera- 
tion of  the  first  bond  in  the  manner  we  have 
set  forth  avoided  it  as  to  the  sureties  who 
signed  it  before  its  approval;  hence  we  need 
not  dwell  further  upon  this  point  It  is  con- 
tended that  Beyerle  and  Meyers,  who  signed 
the  first  bond  on  September  11,  ISSS,  as  ad- 
ditional sureties,  were  not  bound,  for  the  rea- 
son they  each  signed  with  the  understanding, 
or  at  least  they  had  been  Informed,  that  the 
original  signers  of  the  instrument  as  sureties 
had  consented  to  its  being  signed  by  Beyerle 
and  Meyers  at  the  time,  in  the  manner,  and 
for  the  purpose  they  did  sign;  tliat  they  sign- 
ed with  the  Intention  and  expectation  of  be- 
coming co-sureties  of  the  prior  signers  of  the 
bond  in  such  capacity;  that,  inasmuch  as 
the  prior  signers  did  not  consent  to  the  sign- 
ing and  alteration,  and  such  act  avoided  the 
instrument  as  to  them,  it  ceased  to  be  the 
contract  which  Beyerle  and  Meyers  had 
agreed  to  sign  and  join  in;  hence  they  were 
not  bound  by  their  signatures.  There  was 
no  evidence  to  show  that  the  prior  sureties 
on  the  bond  bad  any  knowledge  of  the  acts 
of  the  subsequent  signers,  or  their  intentions. 


or  that  any  consent  was  given;  nor  was  It 
shown  that  either  of  the  signers  of  date  Sep- 
tember 11,  18S8,  was  Informed  that  the  orig- 
inal sureties  had  any  knowledge  of  the  In- 
tended subsequent  additional  signatures  to 
be  placed  on  the  bond,  or  gave  any  consent 
thereto.  The  county  did  no  act  which  re- 
sulted or  could  result  to  the  injury  of  Beyerle 
and  Meyers.  There  was  no  erasure  of  a 
name  or  names  from  the  bond.  No  one  was 
In  any  manner  released  before  the  bond  was 
signed  by  them  on  September  11,  18SS.  It 
was  their  act  of  signing  which  effected  tbe 
release  of  the  prior  sureties.  Under  tbe  cir- 
cumstances shown  in  evidence,  these  after- 
signers  of  the  instrument  must  be  presumed 
to  have  understood  and  known  what  effect 
their  signing  would  have,  including  the  dis- 
charge of  the  other  sureties,  and  it  must  be 
held  that  no  good  reasons  have  been  given 
why  they  should  not  be  bound  to  the  fumil- 
ment  of  the  obligations  of  the  bond. 

We  will  now  turn  our  attention  to  the  sec- 
ond bond  given  by  Stoner,  of  date  November 
8,  1889.  It  is  claimed  for  plainUffs  in  error 
that  this  second  bond  was  given  under  an 
agreement  between  the  sureties  whose  names 
appear  thereon  and  one  of  the  county  cona- 
missioners  that  one  McWllliams,  who  was 
then  away  from  home,  should  sign  it  as  soon 
as  he  returned,  and  that  it  was  not  to  be  de- 
livered or  presented  for  approval  until  he  hat! 
signed  it,— in  other  words,  that  their  signing 
was  conditional,  and  the  condition  was  not 
performed;  tliat  at  the  time  of  the  approval 
of  the  bond  one  of  the  board  had  knowledge 
of  the  condition,  and  its  nonfulfillment,  and 
that  bis  knowledge  was  notice  to  the  board  of 
the  tacts.  There  could  be  no  agreement  or 
contract  between  one  of  the  board  of  com- 
missioners and  other  persons  which  would 
bind  the  county,  unless  the  commissioner  act- 
ed for  and  under  authority  of  the  board. 
Trelchler  v.  Berks  Co.,  2  Grant,  Gas.  445; 
Merrill  v.  Inhabitants  of  Berkshire,  11  Pick. 
269.  It  appears  from  the  testimony  that  this 
second  bond,  when  it  was  presented  to  the 
board,  was  not  in  any  manner  Irregular,  or 
In  such  condition  as  to  put  the  board  upon  in- 
quiry. The  names  of  the  sureties  who  bad 
signed  it  appeared  in  the  body  of  the  bond, 
and  none  others.  Unless  the  board  had  no- 
tice of  the  condition,  if  any  existed,  modify- 
ing or  affecting  its  signing,  if  presented  to 
and  approved  by  the  board,  the  sureties 
would  be  bound  and  liable  for  any  default 
of  the  principal  in  its  obligation.  Was  the 
knowledge  of  one  of  the  commissioners  the 
knowledge  of  the  board,  or  notice  to  it?  In 
approving  bonds,  the  board  acts  as  a  body. 
The  approval  is  not  tbe  act  of  a  member  or 
individual  members,  or  as  persons,  but  la  the 
act  of  the  board  as  a  body.  "The  official 
bonds  of  all  county,  precinct  and  township 
officers  shall  be  approved  by  the  county 
board."  Oomp.  St  1895.  c.  10,  |  7.  There 
are  some  exertions  made  in  a  further  por- 
tion of  the  section,  but  the  treasurer's  bond 
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c«mes  under  the  part  above  quoted.  Ap- 
Droval  of  bonds  la  a  duty  of  the  board,  and 
must  be  performed  as  a  board  when  in 
Hesslon.  Missoula  Co.  t.  McCormick  (Jlont) 
C>  Pac  287.  The  powers  of  a  county  are  vest- 
ed In  a  board  of  commissioners  as  a  corporate 
entity,  and  not  in  the  commissioners  sepa- 
rately and  as  individual  offlcers.  Paola  & 
P.  R.  R.  Co.  T.  Oommlssionera  of  Anderson 
Co.,  1(S  Kan.  802.  The  knowledge  of  the 
chairman  of  the  board  was  not  the  knowledge 
of  the  board,  and  did  not  bind  It  Commis- 
sioners T.  Hamlin,  81  Kan.  105,  1  Pac.  237. 
The  knowledge.  If  any  (for  it  was  a  disputed 
fact),  of  one  member  of  a  county  board  of  a 
conditional  signing  by  the  sureties  of  the  sec- 
ond bond,  not  shown  to  have  been  imparted 
to  the  board,  was  not  the  knowledge  of  the 
board:  nor  was  It  notice  of  the  fact  to  the 
Itoard  as  a  body;  nor  did  it  bind  the  county, 
and  operate  the  release  of  the  sureties,  if  the 
condition  was  not  performed.  It  la  urged 
that  there  was  no  consideration  for  giving 
this  second  bond.  In  section  21,  c.  10,  Comp. 
St  1889,  provision  is  made  for  requiring  and 
receiving  additional  bond  of  county  treasurer. 
The  evidence  shows  that  the  conditions  con- 
templated in  the  foregoing  section  existed  in 
the  affairs  of  the  county  of  Keith,  and  that 
the  treasurer  famished  the  additional  bond. 
There  was  no  more  lack  of  consideration  for 
the  execution  of  the  second  bond  than  the 
first.    The  consideration  was  sufficient 

It  is  complained  that  the  trial  judge  erred 
in  not  allowing  the  plaintiffs  in  error  to  show 
ttiat  it  waa  agreed  and  understood,  at  least 
between  the  signers  of  the  second  bond  as 
sureties  and  one  member  of  the  board,  that 
the  second  bond  waa  given  for  the  one  pur- 
pose of  securing  the  treasurer's  faithful  per- 
formance of  his  duties  in  regard  to  bnt  one 
fund,  known  as  the  "OgaUala  Precinct 
Fund,"— the  proceeds  of  the  sale  of  some 
bonds  (135,000)  which  the  treasurer,  accord- 
ing to  the  charge  In  the  ledger,  received  on 
November  7,  1888,  the  day  previous  to  that 
on  which  the  bond  In  question  was  signed 
and  approved.  The  bond,  in  its  terms,  as 
printed  and  written,  was  not  ambiguous,  and 
needed  no  evidence  to  explain  it;  hence  none 
was  receivable,  and  the  trial  Judge  did  not 
err  In  rejecting  it  The  bond  contained  the 
contract  of  the  parties,  and  it  could  not  be 
varied  or  changed  by  evidence  of  a  different 
parol  agreonent 

It  Is  farther  dataned  that  the  shortage.  If 
any  were  shown,  existed  prior  to  the  time 
the  second  bond  was  given,  and  the  parties 
who  signed  It  cannot  be  held  to  their  pay- 
ment The  testimony  shows  that  the  treas- 
urer received  the  proceeds  of  these  bonds, 
and  of  these  moneys  be  failed  and  refused  to 
turn  over,  in  the  aggregate,  the  sum  of  $1,- 
180  thereof.  The  page  of  the  book  Introduced 
in  evidence  showed  that  at  the  date  which 
dosed  his  term  of  office  the  amounts  which 
made  the  above-stated  sum  were  charges 
against  the  treasurer  of  moneys  which  shonld 


have  been  turned  over  to  his  successor.  So 
moch  being  shown.  It  devolved  upon  the  op- 
posite parties  to  prove  the  centrary.  It  was 
the  duty  of  the  treasurer  to  turn  over  to  his 
successor  all  moneys  in  his  hands  belonging 
to  the  county,  or  for  which  be  was  liable  to 
account  In  the  absence  of  proof  as  to  when 
It  was  misappropriated,  the  presumption 
must  be  that  it  was  at  Uke  end  of  the  term, 
and  the  liability  would  accrue  at  sacb  time. 
Heppe  V.  Johnson,  73  Cal.  285,  14  Pac.  833; 
U.  S.  V.  Stone,  106  U.  S.  525,  1  Sup.  Ct  287. 
It  is  further  claimed  that  there  was  mis- 
Joinder  of  parties,— that  the  sureties  on  the 
first  bond  should  not  have  been  joined  in  an 
action  with  those  who  signed  the  second.  Un- 
der the  view  that  the  default  of  the  treasurer 
occurred  after  the  execution  ef  the  second 
bond,  the  sureties  on  both  bonds  were  prop- 
erly Joined  as  parties  defendant  They 
were  each  and  all  liable  for  the  failure  of  the 
principal  to  faithfully  perform  the  duties  of 
his  office.  Holeran  v.  School  Dist,  10  Neb. 
406,  6  N.  W.  472;  Powell  v.  Powell,  48  Cal. 
234;  GUbert  v.  Board,  45  Kan.  31,  25  Pac. 
226.  The  nncontroverted  testimony  in  the 
case  warranted  the  presiding  judge  in  in- 
structing the  Jury  to  return  a  verdict  for  the 
county  and  against  the  parties  stated  in  the 
Instruction.  The  Judgment  of  the  district 
court  was  right  and  is  affirmed.   Affirmed. 


JACKSON  V.  SESSIONS. 
(Supreme  Court  of  Michigan.     May  12,  1886.) 

CoNTKACT  OF  Bale  —  Abbionmbxt  withoot  Vbn- 
DOB'S  Consent — Vauditt. 
A  contract  of  sale  of  standlDg  timl>er  re- 
nerved  title  in  the  vendor  till  payment  of  the 
price,  and  required  the  vendees,  before  remov- 
ing the  timber,  to  make  specified  payments,  and 
that  their  default  should,  at  the  option  of  the 
vendor,  avoid  the  contract  The  vendees  con- 
tracted, with  the  consent  of  the  vendor,  in- 
dorsed on  the  contract,  to  sell  the  same  timl>er. 
The  indorsement  restricted  the  contract  to  the 
liarties  making  it  and  provided  that  it  should 
not  be  a  waiver  by  the  vendor  of  any  terms  of 
the  original  contract,  and  contained  a  further 
agreement  with  the  second  vendees  that  if  the 
original  vendees  defaulted  in  their  contract  they 
could  cut  and  remove  the  timber  on  terms  pro- 
vided in  the  original  contract  The  second  ven- 
dees, without  the  written  consent  of  the  otig- 
iiiai  vendor,  or  any  consideration  passing  to 
liim,  assigned  the  contract  so  indorsed,  without 
having  paid  any  money  on  it  Held  that,  aa 
l>etween  the  assignee  and  the  original  vendor, 
the  assignment  was  void  for  want  of  mutuality. 

Error  to  circuit  court  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Charles  H.  Jackson  against 
Clarence  W.  Sessions  to  recover  damages  for 
breach  of  contract.  From  a  Judgement  for 
defendant,  plaintiff  brings  error.    Affirmed. 

C.  W.  Perry,  for  appellant  Sessions, 
Niskem  &  Bassett  tor  appellee. 

MOORE,  J.  In  the  court  below,  plaintiff 
filed  a  declaration  which  may  be  summariz. 
ed  aa  follows:     That  defendant  was  owner 
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and  poBsessor,  as  trnetee,  of  oertain  lands  In 
Clare  county,  a  description  of  which  is  giv- 
en, together  with  the  hemlock  timber  there- 
on, amounting  to  laOOO.OOO  feet;  that  said 
defendant,  as  trustee,  prior  to  November  7, 
1881,  sold  said  lands  and  hemlock  timber  to 
James  Davison  and  Rooe  P.  Qardlner  for  ^ 
per  1,000  feet,  log  measure,  to  be  paid  by  the 
said  Davison  &  Gardiner,  and  their  assigns, 
as  fast  as  such  timber  shonld  be  cut;  that 
while  such  contrac*  was  in  force,  and  said 
parties  were  then  acting  under  It,  Davison  & 
Oardlner  entered  Into  a  contract  in  writing 
(which  Is  set  forth  In  full)  "to  sell,  and  do 
sell,  to  the  said  second  party,  all  the  mer- 
chantable hemlock  tlml>er  on  the  following 
described  lands"  (the  description  then  fol- 
lows), to  Aaron  P.  Bliss  and  Willis  G.  Van 
Atiken,  for  a  price  and  on  terms  therein 
named,  which  said  Bliss  &  Van  Auken  then 
agreed  to  pay,  and  that  it  was  agreed  that 
Bliss  &  Van  Auken  should  retain  out  of  th« 
purchase  price  $1  per  1,000  feet,  and  pay  the 
same  direct  to  the  defendant,  to  apply  on 
the  contract  between  said  Sesrions  and  said 
Davison  &  Gardiner;  that  at  the  making  of 
said  contract  the  defendant  consented  to  said 
contract,  so  far  as  the  same  related  to  the 
timber  held  under  contract  of  purchase  from 
him  by  said  Davison  &  Gardiner,  and,  for  a 
valuable  consideration,  that  In  case  Davison 
&  Gardiner  should  make  default  said  Bliss 
&  Van  Auken  should  be  permitted  to  cat 
and  remove  the  timber,  and  consider  the 
same  as  sold  direct  to  them,  upon  payment 
to  the  defendant  of  $1  per  1,000  feet  for  all 
timber  so  to  be  cut  and  removed,  to  be  paid 
within  30  days  after  demand  therefor,  and 
notice  of  default  on  the  part  of  Davison  & 
Gardiner;  that  on  the  2d  day  of  August, 
1892,  the  plaintiff  purchased,  for  a  valuable 
consideration,  from  the  said  Bliss  &  Van  Au- 
ken, said  contract,  and  all  rights,  title,  and 
Interest  of  Bliss  &  Van  Auken  in  and  under 
said  contract,  together  with  the  said  consent 
and  agreement  of  said  Sessions  attached 
thereto;  that  said  defendant  had  full  notice, 
before  the  assignment,  of  the  Intention  of 
plaintiff  to  purchase  of  said  Bliss  &  Van  Au- 
ken, and  not  only  made  no  objection  there- 
to, but  advised  plalntfff  to  make  such  pur- 
chase, and  led  plaintiff  to  believe,  and  plain- 
tiff did  believe,  that  Sessions  assented  to 
such  contract  of  assignment  from  Bliss  & 
Van  Auken,  together  with  such  supplemental 
consent  and  ag;reement,  and  without  such  as- 
sent plaintiff  would  not  have  purchased  said 
contract;  that  Bltsa  &  Van  Auken  perform- 
ed said  contract,  in  all  things,  up  to  the  date 
of  such  assignment,  "and  were  then  and 
there  entitled  of  right  to  go  upon  such  lands, 
and  to  cut  and  remove  the  said  hemlock  tim- 
ber thereon,  upon  payment  to  the  said  Ses- 
sions of  one  dollar  per  thousand  feet  within 
thirty  days  after  demand  therefor";  that 
said  contract,  since  the  said  assignment,  liaa 
been  fully  carried  out  by  plaintiff  for  said 
Bliss  &  Van  Auken,  and  in  their  place,  so  far 


as  allowed  by  said  defendant,  and  plalntUT 
has  at  all  times  been  ready  and  willing  to- 
cany  ont  said  contract;  that  on  September 
1,  1892,  Davison  &  Gardiner  made  de£anlt 
In  their  said  contract;  that  on  said  1st  day 
of  September,  1892,  the  plaintiff  gave  de- 
fendant notice  that  he  was  the  owner  of  said 
contract,  and  the  consent  and  agreement  of 
defendant  attached  thereto,  by  assignment, 
and  that  he  claimed  the  right  to  cut  and  re- 
move the  timber  according  to  said  contract^ 
and  the  assent  and  agreement  of  said  de- 
fendant, upon  payment  to  defendant  of  $1 
per  1,000  feet;  that  defendant  refused  to  al- 
low plaintiff  to  go  upon  said  ]a.nd8  and  cut 
and  remove  such  timber,  and  prevente<} 
plaintiff  from  so  doing,  and  sold  said  timber 
to  other  parties,  in  consequence  of  which  the 
plaintiff  was  damaged  to  the  amount  sucb 
timber  was  worth,  for  the  purpose  of  cutting 
and  manufacturing,  above  the  $1  per  1,000 
fleet  to  be  paid  to  the  defendant  This  dec- 
laration was  demurred  to  for  the  following 
reasons,  in  substance:  That  the  agreement 
between  the  defendant  and  Bliss  &  Van  Au- 
ken, and  the  agreement  between  plaintUf 
and  defendant,  arc  void  tor  want  of  mutual- 
ity; that  the  contract  between  Davison  Sc 
Gardiner  and  Bliss  &  Van  Auken  is  not  as- 
signable; that  the  supplemental  agreement 
between  defendant  and  Bliss  &  Van  Aukea 
is  not  assignable,  that  the  right  of  Bliss  & 
Van  Anken  to  enter  on  such  land  and  cut 
and  remove  such  timber  was  dependent  upon 
the  d^iault  of  Davison  &  Gardiner,  and  upon 
the  payment  of  $1  per  1,000  feet  as  a  condi- 
tion precedent  to  such  cutting  and  removing, 
and  that  payment  or  tender  is  not  alleged; 
that  the  right  of  Bliss  &  Van  Auken  under 
said  agreement  with  defendant  was  a  mere 
license  to  enter  upon  said  land  and  cut  and 
remove  such  timber,  and  was  not  coupled 
with  an  interest  in  the  subject-matter,  and 
was  revocable  at  pleasure,  and  bad  been  re- 
vised; that,  if  there  br  any  agreement  be- 
tween plaintiff  and  defendant,  it  rests  in  pa- 
rol, and  Is  void  under  the  statute  of  frauds; 
that  the  damages  claimed  ire  too  uncertain, 
inconsistent,  conjectural,  and  specniative  to 
permit  any  recovery.  The  circuit  Judge  sus- 
tained the  demurrer.  His  action  is  sought 
to  be  reviewed  in  this  proceeding. 

The  contiact  from  Sessions  to  Davison  & 
Gardiner  is  referred  to  in  the  declaration, 
and  a  copy  of  It  is  attached  to  the  demurrer. 
Those  i>ortions  of  it  that  are  important  in 
tliis  discussion  read:  "Said  first  party  agrees 
to  sell  to  said  second  parties  all  the  mer- 
chantable timber,  of  every  kind  and  descrip- 
tion," on  certain  premises  (describing  them). 
"Said  second  parties  agree  to  pay  for  the 
timber"  (describing  the  amount  and  manner 
of  payment).  "It  is  further  agreed  l^  and 
between  the  parties  hereto  that  said  parties 
shall  have  the  privilege  of  entering  upon 
said  land"  to  cut  and  remove  the  timber,  up- 
on certain  conditions.  "Before  removing  the 
timber,  or  the  product  manufactured  from 
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tlie  same,  tliey  sball  i>B7  the  following  Bama 
of  money."    And  tbe  amonnts  and  manner  at 
payment  are  then  stated.     Then  comes  this 
provlBlon:    "The  title  to  said  timber,  logs, 
lumber,  and  sblngles  to  remain  In  said  first 
party  nntll  paid  for  as  abore."    Davlaon  & 
Gardiner  had  the  right  "to  Sell  the  timber 
on  payment  to  said  party  of  the  first  part  of 
soch  a  sum  of  money  as  shall  be  reasonable, 
and  shall  be  agreed  ui>on  by  and  between  the 
parties."     They    were   to    pay    one-half   the 
taxes,  and  perform  other  conditions  stated 
tn  the  contract,  and  It  was  agreed  "that,  t^- 
on   fall   and   complete    performance    of   the 
oovenanta  and  conditions  herein  contained, 
*    *    *    said  first  party  shall  execute  to  said 
second  parties  a  good  and  solBclent  deed  of 
said  timber";  but,  in  case  Davison  ft  Gardi- 
ner did  not  perform  their  agreement.  It  was 
provided  "that  the  first  party  may,  at  his 
opttaw,    dedare    tlUs   contract   void."     The 
agreement  between  Davison  &  Gardiner  and 
BUss  ft  Van  Anken  was,  in  effect,  that  the 
ronner  would  sell,  and  did  self,  to  the  latter, 
all  the  merdnntable  timber  mentioned  In  the 
contract  between  Sessions  and  Darlson  ft 
Gardiner.    Bliss  &   Van    Auken   agreed  to 
boy  said  timber,  and  the  contract  stated  the 
metlMd  of  manufacture,  the  times  and  terms 
of  payment    At  the  time  of  the  delivery  of 
tills  contract  there  was  indorsed  upon  it  in 
writing,  by  Sessions,  as  follows:    "1  conaeot 
to  the  making  of  said  contract  by  the  parties 
hereto,  so  Imx  as  the  same  relates  to  the  tim- 
ber   held   under   said   contract   of    purchase 
from  me  by  Davison  and  Gardiner:   provid- 
ed,  however,   that  nothing   herein   shall  be 
<le«ned  a  waiver  of  all  rights  secured  to  me 
in  and  by  said  contract  ot  purchase,  or  an 
extension  or  modification  of  the  terms  of  said 
omtxBct    In  consideration  of  one  dollar  to 
me  paid,  the  receipt  of  which  la  admowl- 
edged,  I  further  agree  that  in  case  said  Da- 
vison  and  Gardiner  shall  make  defaidt  in 
aald  contract  of  purchase  from  me,  and  shall 
Ibll  to  carry  ont  the  same,  then  said  Bliss 
and  Van  Auken  sliall  be  permitted  to  cut  and 
remove  the  timber  mentioned  in  the  forego- 
ing contract  as  having  been  sold  by  me,  upon 
the  payment  to  me  of  one  dirilar  per  thou- 
sand feet,  so  to  be  cut  and  removed,  which 
payment  shall  be  in  accordance  with  the 
ienoB  of  said  contract  of  purchase  by  said 
Davtoon  and  Gardiner  from  me,  except  as 
nuMlifled  above  as  to  price,  and  shall  be  made 
within  thirty  (SO)  days  after  demand  there- 
for, and  notice  of  default  on  the  part  of  said 
Davison  and  Gardiner,  as  aforesaid."    The 
only  writing  which  passed  between  Bliss  ft 
Van  Auken  and  Jackson  reads  as  f<dlow8: 
"Saginaw,  Mich.,  Angnst,  1892.     For  a  val- 
uable consideratloB,   viz.  $6S7.5S/100,   to  as 
in  band  paid  by  C.  H.  Jacicson,  of  Baldwin, 
of  Lake  coonty,  Michigan,,  we  transfer,  sdl, 
set  over,  and  assign  to  said  O.  H.  Jackson  aay 
and  all  rights  that  we  may  have  In  and  to 
a  certain  contract,   dated   Nov.   7th,   1881, 
made  by  Davison  and  Gardiner,  at  Farwell, 


Hlch.,  at  the  first  parties,  and  ourselves,  of 
the  second  parties;  said  contract  being  also 
approved  and  consented  to. by  Clarence  W. 
Sea«ions,  trustee.  We  assume  no  responsi- 
bility in  making  this  transfer,  and  Mr.  Jack- 
son takes  this  for  what  tie  may  recover  here-, 
under.  Bliss  ft  Van  Auken,  by  W.  G.  Van 
Auken."  No  vnttlng  passed  between  Ses- 
sions and  Jackson. 

It  Is  claimed  that  the  consent  of  Sessions 
did  not  amount  to  an  agreement,  but  was  a 
revocable  license,  as  Bliss  ft  Van  Auken  did 
not  agree,  in  case  of  the  default  of  Davison 
ft  Gardiner,  to  take  their  places,  or  to  make 
any  payments,  and  that  it  must  fail  for  want 
of  mutnallty.  It  Is  not  necessary,  in  this 
case,  to  determine  that  question,  and  we  ex- 
press no  opinion  upon  that  point  All  that 
Bliss  ft  Van  Auken  assigned  to  Jackson  was 
this  contract  with  Davison  &  Gardiner. 
There  is  no  claim  that  Sessions  assented  in 
writing  to  the  assignment  of  the  Bliss  ft  Van 
Auken  contract  to  Jackson,  or  that  anything 
was  paid  to  him,  as  a  consideration  therefor, 
by  Jackson.  Jackson  did  not  agree  with  Da- 
vison ft  Gardiner  to  take  any  of  the  logs  or 
timber,  nor  with  Bliss  ft  Van  Auken  that  be 
would  take  their  place  in  the  Davison  ft 
Gardiner  contract;  nor  did  he  agree  vrlth 
Sessions  that  if  Davison  &  Gardiner  de- 
faulted in  their  contract,  he  would  go  on  and 
take  their  place  and  make  the  payments;  nor 
did  he  tender  an  agreement  In  writing  to  do 
any  of  these  things.  Neither  did  he  tender 
any  payment  for  the  tlml>er.  If,  after  he 
procured  the  assignment  from  Bliss  ft  Van 
Auken,  Jackscm  had  done  nothing,  he  would 
have  Incurred  no  llaMllty.  Neither  Davi- 
son ft  Gardiner  nor  Sessions  had  any  legal 
claim  against  him.  The  timber  never  has 
been  paid  for.  Davison  ft  Gardiner  have  de- 
faulted. No  one  is  so  related  to  them  in  the 
Sessions  contract  that  he  can  enforce  it 
against  any  one  but  them.  It  would  be  a 
strange  legal  proposition  to  say  that  a  con- 
tract which  might  result  in  acquiring  title 
to  a  large  amount  of  timl>er  could  rest  in 
parol,  be  created  without  any  consideration 
passing  between  the  parties  to  it,  and  that  it 
need  not  have  two  parties,  and  yet  could  be 
enforced.  Giving  the  fullest  effect  to  what 
Jackson  claims  occurred  between  him  and 
Sessions,  It  does  not  estabUsh  a  contract  that 
could  be  enforced.  It  falls  for  want  of  mu- 
tuality. In  Clark,  Oont.  p.  523,  It  is  stated: 
"A  contract  cannot  affect  any  but  the  parties 
to  It,  either  by  imposing  liabilities  or  confer- 
ring rights  on  them.  The  original  parties  to 
a  contract,  however,  may,  under  certain  cir- 
cumstances, drop  out,  and  others  may  take 
their  places.  In  this  way  the  contractual  ob- 
ligation does  not  pass  to  persons  who  were 
strangers  to  the  contract  when  originally 
made;  and  this  would,  at  first  sight,  seem  t« 
furnish  an  exception  to  the  nde  w«  have 
been  discussing.  The  exception,  however,  is 
only  apparent,  for  the  persons  so  affected  do 
actually  become  parties  to  the  contract,  el- 
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ther  by  their  own  volantary  conoent,  or  by 
operation  ot  law;  and  even  tbe  law  does  not 
confer  rights  «r  Impose  liabilities  without 
the  consent  at  the  parties,  or  at  least  with- 
out voluntary  acts  on  their  part  which  pre- 
vent their  refusing  consent  The  operation 
by  which  this  change  in  the  contractual  re- 
lation is  effectM  is  termed  an  'assignraent  of 
the  contract'  •  •  •  It  Is  the  settled  rule, 
subject  to  exceptions  which  are  apparent 
rather  than  real,  that  a  person  cannot  assign 
bis  liabilities  under  a  contract,  or,  to  put  the 
matter  from  the  point  of  ylew  of  the  other 
party  to  the  contract,  a  pertBon  cannot  be 
compelled  to  accept  performance  of  a  con- 
tract from  a  person  who  was  not  originally  a 
party  to  it  The  reason  for  the  rule  lies,  not 
only  In  the  right  of  a  person  to  know  to 
whom  be  Is  to  look  for  the  satisfaction  of  bis 
rights  under  a  contract  but  more  particular- 
ly in  his  right  to  the  benefit  which  he  con- 
templates from  the  character,  credit,  and  sub- 
stance of  the  person  with  whom  he  has  con- 
tracted. Humble  v.  Hunter,  12  Q.  B.  310; 
Arkansas  VaL  Smelting  Co.  y.  Belden  Min. 
Co.,  127  U.  S.  879,  8  Sup.  Ct  1308;  Chapin 
V.  Longworth,  31  Ohio  St  421;  Rapplye  t. 
Seeder  Co.  (Iowa)  44  N.  W.  8e»;  Burger  v. 
Rice,  8  Ind.  125;  Bethlehem  ▼.  Annls,  40  N. 
H.  84;  Lansden  v.  McCarthy,  45  Mo.  106; 
Donelson  t.  Polk,  64  Md.  501,  2  AtL  824; 
Stewart  ▼.  RaUroad  Co.,  102  N.  Y.  601,  8  N. 
E.  200,  and  cases  there  cited."  In  Davie  v. 
Mining  Co.,  03  Mich.  496,  53  N.  W.  625,  It 
Is  said:  "Contracts  cannot  arise  where  there 
is  no  matuality;  nor  can  they  arise  from  the 
action  of  one  party  alone,  where  the  other 
has  no  power  to  prevent  this  action."  See 
McDonald  v.  Bewick,  51  Mich.  79,  16  N.  W. 
240,  and  cases  there  cited;  Richardson  v. 
Hard  wick,  106  U.  S.  255, 1  Sup.  Ct  218;  RaU- 
road Co.  v.  Brinckerhofl,  21  Wend.  188. 

It  is   not  necessary  to  discuss  the  other 
questions  presented  by   the  demurrer.     The 
,  case  is  afDrmed,  witb  costs.     The  other  Jus- 
tices concurred. 


BEARCB  V.  FAHRNOW. 
(Supreme  Court  of  Michljran.     May  19,  1886.) 

MOKET    ReOEIVBD  —  OWNERSHIP  —  NOTICI  —  RB- 
COVBRT. 

Plaintiff  advanced  to  C.  money  with 
which  to  purchase  lire  stock  for  plaintiff's  tnar- 
ket  C.  boagbt  cattle  of  defendant  on  Sunday, 
and  paid  him  part  of  the  price,  tbe  balance  to 
be  paid  in  a  day  or  two.  Plaintiff  caused  a 
tender  of  the  balance  and  a  demand  for  the  cat- 
tle to  be  made  the  next  day.  Defendant  re- 
fused the  demand,  and  refused  to  return  tbe 
money  receivod,  claiming  that  it  was  paid  by 
C.  on  an  old  indebtedness,  and  that  he  had  no 
notice  that  tbe  money  belonged  to  plaintiff. 
Held  that  in  a  suit  to  recover  the  money,  plain- 
tiff was  entitled  to  an  instruction  fhat  he 
should  recover  if  the  money  was  paid  by  C. 
to  defendant  with  notice  that  it  belonged  to 
plaintiff,  or  as  part  of  the  price  for  (he  cattle, 
and  defendant  refused  to  deliver  the  caKle, 
though  defendant  had  no  notice  that  the  mon- 
ey belonged  to  plaintiff. 


Error  to  drcalt  court,  Kent  county;  AUen 
C.  Adslt,  Judge. 

Action  by  Edgar  G.  Bearce  a^inst  August 
F.  Fahmow  for  money  received.  From  a 
Judgment  In  favor  of  defendant,  plalntUT 
brings  error.    Reversed. 

Sweet,  Perkins  &  Judkins,  for  appellant  O. 
O.  Smedley  (B.  M.  Corwin,  of  counsel),  for 

MOORE,  J.  PUlntiir  dainis  that  in  July. 
1894,  be  let  Alvln  Cox  have  $100  to  use  in 
purchasing  for  him  lambs,  sheep,  and  cattle 
for  use  in  his  market;  that  a  little  later,  on 
a  Sunday,  Cox  bought  of  the  defendant,  Fabr- 
now,  five  bead  of  cattle  for  $70,  and  paid  bim 
|48  of  plaintiff's  money,  and  was  to  pay  blm 
tbe  balance,— ^22,— in  a  day  or  two;  that  Cox 
told  defendant  that  the  money  was  not  bis. 
PlalntUT  claims  that  after  defendant  got  tlio 
$48,  be  refused  to  give  it  up;  that  on  the 
next  day  he  caused  a  tender  of  $22  and  a 
demand  for  the  cattle  to  be  made,  which  de- 
mand was  refused,  and  also  that  defendant 
refused  to  return  the  $48,  and  this  suit  was 
brought 

Defendant's  daim  is  that  Cox  was  owing 
him  an  old  debt  of  $55;  that  the  $48  was  paid 
to  apply  on  the  old  debt,  and  not  on  tbe  cat- 
tle, and  that  he  (defendant)  had  no  notice 
tbat  the  money  belonged  to  any  one  but  Cox 
until  on  Monday.  He  also  claimed  tbat  the 
cattle  were  sold  for  $70,  to  be  paid  the  next 
day;  that  before  the  cattle  were  delivered, 
his  son  objected  to  letting  them  go,  until  they 
were  paid  for,  and  for  that  reason  they  were 
not  delivered.  The  Jury  returned  a  verdict 
for  defendant 

Tike  only  quesUons  necessary  to  dlscnso 
grow  out  of  that  portion  of  the  charge  of  the 
court  reading  as  follows:  "Now  you  see, 
first,  you  mast  find  that  the  forty-eight  dol- 
lars was  in  fact  the  property  of  Bearce,  in  or- 
der to  entitle  him  to  recover  at  all.  He  is 
tlie  plaintiff  in  this  case,  and,  unless  the 
property  was  his,  of  course  be  is  not  en- 
titled to  recover  In  any  event  Tlien,  if  you 
find  that  the  property,  under  tbe  evidence 
here,— the  forty-eight  dollars,— the  title  was 
actually,  aa  between  Gox  and  Bearce,  tlie 
property  of  Bearce,  then.  In  order  to  entitle 
him  to  recover,  he  must  further  satisfy  yon, 
by  a  fair  preponderance  of  the  evidence,  that 
before  the  money  was  paid  over  to  the  defend- 
ant, the  defendant  liad  notice  from  Cox,  or 
some  one  else,  that  the  money  did  not  I)eleng 
to  Ooz,  and  that  it  was  paid  to  him  by  Gox  on 
that  new  deal,— that  is,  for  the  cattle  tbat  be 
agreed  to  purchase  that  day.  If  that  is  true, 
then  tlte  passing  of  the  money  by  Cox  over 
to  defexkint,  the  defendadt  knowing  that  it 
did  not  belong  to  Cox,  and  to  be  applied  on 
tbe  purcliase  price  of  the  cattle  to  be  driver- 
ed  that  day,  and  not  niwn  the  old  debt,  would 
not  divest  tbe  plaintiff,  Bearce,  if  tbe  money 
was  bis,  of  the  title  to  it,  and  his  right  to  re- 
cover in  this  action."    This  is  equivalent  to 
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Baying  tbat  to  entitle  the  plaintiff  to  recover, 
be  must  oot  only  show  that  tile  money  vraji 
his.  and  that  defendant  had  notice  It  did  not 
belong  to  Cox,  but  must  show  it  was  paid  to 
apply  on  the  purcbaise  price  of  tbe  cattle. 
We  think  be  was  entitled  to  have  tbe  Jury 
Instructed  that,  if  defendant  had  notice  that 
the  m«ney  did  not  belong  to  Cox,  and  In  fact 
did  then  belong  to  tbe  plahitiff,  he  was  entitled 
to  recover.  He  was  also  entitled  to  have  tbe 
Jury  instmcted  that,  if  the  money  belonged 
to  tbe  plaintiff,  and  the  money  was  paid  by 
Cox  to  the  defendant  as  part  of  the  purchase 
priee  for  tbe  cattle,  and  tbe  defendant  re- 
fused to  deliver  the.  cattle,  the  plaintiff  was 
entitled  to  recover,  whether  tbe  defendant 
had  notice  that  the  money  belonged  to  the 
plaintiff  or  not  Tbe  defendant  could  not  re- 
ceive the  money  for  a  purpose  that  would 
inure  to  tbe  benefit  of  the  plaintiff,  and  then 
apply  it  to  a  purpose  that  would  be  to  the 
disadvantage  of  tbe  plaintiff,  without  his 
consent 

Tbe  Judgment  is  reversed,  with  costs,  and  a 
new  trial  ordered. 


LONG,  C.  J.,  did  not  sit 
tices  coBcorred. 


Tbe  other  Jns- 


PBOPLB  T.  BOWKUS. 
(Supreme  Court  of  Michigan.     May  10,  1896.) 

ISTOXICATISG  LiqOOHS  — SOSDAV  Closiso  Law  — 

I  Sai.1  or  LiQCOB — What  Coxstitutbs— Keepino 

Oin(!(  Boom  AMOiama  Baiaon— Cbmiinal  Law 
I         — Ihstbuctioms. 

1.  On  trial  for  kee^ng  a  salooD  open  on 
Sunday,  an  instruction  that  it  made  no  differ- 
ence whether  the  defendant  sold  any  liquor  or 
not,  that  he  had  not  the  right  to  let  persons 
into  the  saloon,  is  not  open  to  objection  on  the 
ground  that  it  assumes  that  defendant  let  per- 
sons into  bis  saloon. 

2.  On  trial  tor  keeping  a  saloon  open  on 
Sunday,  where  it  appeared  that  liquor  had  been 
jierTed  in  a  room  adjoining  the  saloon,  occupied 
by  defendant  as  a  sitting  room  for  his  family, 
it  was  nut  error  to  charge  that  if  a  man  occu- 
rying  an  entire  building,  baring  a  saioon  in  one 
room  opening  into  another  room  back  of  it, 
admits  to  tbat  room  on  Sunday  persons  who 
called  to  get  beer  and  persons  who  called  oa- 
tfusibly  for  other  purposes,  and  deals  out  beer 
to  them  in  that  room,  it  is  immaterial  where 
he  gets  the  beer  or  what  he  calls  the  room,  bnt 
that  It  is  to  all  intents  a  part  of  tbe  saloon. 

3.  An  instruction  that  i(  a  saloon  is  kept 
open  for  any  purpose,  or  for  any  business,  or 
for  any  length  of  time,  no  matter  how  short, 
it  is  a  violation  of  the  statute  requiring  saloons 
to  remain  dosed  on  Sunday,  is  not  prejudicial 
error  where  defendant  had  admitted  serving 
liquor  in  a  room  adjoining  his  saloon  on  Sun- 
day. 

4.  A  portion  of  tbe  charge  called  forth  by 
tbe  argument  of  counsel  is  not  error,  as  be- 
ing argumentative. 

5.  It  is  not  error  for  the  court  to  cite  de- 
daions  for  tbe  purpose  of  showing  the  inter- 
pretation placed  npon  the  provisions  of  the 
statute  by  tbe  supreme  court. 

Error  to  siQiMlor  court  of  Grand  Rapids; 
Edwin  A.  BniUngame,  Jodge. 


William  Bowkns  was  convicted  of  keeping 
a  saloon  open  on  Sunday,  and  brings  error. 
Affirmed. 

McKnlfbt  &  McKnight.  for  plaintiff  In  er- 
ror. BYed  A.  Maynard,  Atty.  Gen.,  and  Al- 
fred Woteott,  Pros.  Atty.,  for  tbe  People. 

GRANT,  J.  The  respondent  was  convicted 
of  keeping  bis  saloon  op^n  on  Sunday.  The 
next  room  back  of  his  saloon  «|>roper  was  a 
sitting  room,  connected  with  the  saloon  by  a 
door.  Back  of  the  sitting  room  was  bis  din- 
ing room.  The  sleeping  rooms  of  his  family 
were  upstairs.  The  evidence  on  behalf  of 
the  people  was  direct  and  positive  tbat  he 
entered  his  saloon  on  the  day  In  question 
from  tbe  sitting  room,  through  this  door, 
drew  beer  by  means  of  a  pump  from  tbe 
kegs  of  beer  in  the  cellar,  and  served  it  to 
customers  in  tbe  sitting  room.  He  admits 
servlns  beer  In  this  room,  bnt  denies  that  he 
got  It  from  tbe  saloon,  bnt  says  tbat  he  got 
it  from  tbe  dining  room.  Two  errors  are 
assigned. 

1.  It  is  alleged  that  tbe  court  was  not  im- 
partial in  its  charge,  in  that  It  was  argu- 
mentative. We  do  not  think  tbat  the  charge 
1b  open  to  this  construction.  It  is  very  evi- 
dent tbat  tbe  portions  of  the  charge  com- 
plained of  were  called  forth  by  tbe  argu- 
ment of  counsel  for  respondent,  wbi<A  does 
not  appear  in  tbe  record.  Tbe  defense  was 
tbat  this  sitting  room  was  not  a  portion  of  the 
saloon,  and  that  he  had  not  been  in  the  habit 
of  serving  liquors  In  it.  The  court  very  fully 
Instructed  the  jury  as  to  the  provlskins  of 
the  law  and  their  purpose  as  Interpreted  by 
tbe  nnmerona  decisions  of  this  court  We 
find  no  error  in  this. 

2.  Under  tbe  second  alleged  error  It  is  ur- 
ged tbat  the  court  laid  down  too  stringent  a 
rule  as  to  tbe  right  to  open  a  saloon  upon 
Sunday.  The  court  very  properly  Instructed 
tbe  Jury  tbat  it  made  no  difference  whether 
tbe  resipondent  sold  any  liquor  or  not;  tbat 
be  had  not  the  right  to  let  persons  into  bis 
saloon.  This  part  of  the  charge  is  sustained 
by  numerous  decisions,  Tbe  precise  objec- 
tion urged  Is  that  It  assumed  that  respondent 
did  let  persons  into  his  saloon.  Considering 
tbe  whole  charge,  no  such  conclusion  can 
fairly  be  assumed.  The  court  said  to  tbe 
jury:  "If  a  saloon  Is  kept  open  on  one  of  tbe 
forbidden  days,  for  any  purpose,  er  for  any 
business,  or  for  any  length  of  time,  no  mat- 
ter bow  short.  It  will  be  a  violation  of  tbe 
statute."  Again:  "If  a  man,  renting  an  en- 
tire  building,  and  occupying  It,  and  having  a 
saloon  in  one  room,  opening  into  another 
room  next  back  of  It,  on  prohibited  days,  as 
SoBday,  admltB  to  tbat  room  persons  who 
call  to  get  beer  and  persoos  wbe  call  osten- 
albly  for  other  pturposes,  and  he  deals  out 
beer  to  them  in  tbat  room,  I  care  not  what 
be  calls  it,— what  name  he  gives  tbe  room, 
—and  I  care  not  where  he  gets  his  liquor 
from,  tbat  room,  to  all  intents  and  purposes. 
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Is  a  part  ot  that  saloon."  This  last  por- 
tion of  the  charge  was  called  oat  by  a  ques- 
tion from  the  Juiy  "whether  a  room  con- 
nected to  a  barroom,  and  used  as  a  pri- 
vate residence  room,  should  be  considered 
as  a  part  of  the  saloon  under  the  law." 
The  latter  instruction  was  correct.  Saloon 
keepers  cannot  evade  the  law  by  taking  liq- 
uors from  their  saloons  on  a  week  day  to 
a  room  adjoining  the  saloon,  and  there  serve 
It  upon  Sunday,  with  or  without  pay.  Peo- 
ple V.  Whipple  (Mich.)  68  N.  W.  490.  Un- 
der the  rule  In  People  v.  Mlnter,  69  Mich. 
657,  26  N.  W.  701,  the  instruction  as  to  open- 
ing on  forbidden  days  may  have  been  too 
strict,  although  the  court  used  the  expression 
"kept  open,"  implying,  perhaps,  a  different 
condition  from  that  of  simply  opening  the 
4oor  and  entering  for  a  necessary  purpose. 
But  this  part  of  the  instruction  could  not 
have  prejudiced  the  respondent,  because  he 
admitted  serving  liquor  In  the  room.  The 
Jury  could  not  liave  convicted  except  upon 
this  fact    The  conviction  is  affirmed. 

LONG,  C.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


PEOPLE  V.   KOOB. 
(Supreme  Conrt  of  Michigan.    May  19,  1896.> 
brroxiOATiHe  Li^noxs  —  Ksarisio  Salooh  Opb." 

OM  80SD&T. 

Defendant  kept  a  reatanrant  and  saloon, 
connected  with  double  doors;  the  eating  room 
being  in  the  front  portion  of  the  building,  and 
the  bar  in  the  rear.  Liquors  were,  however, 
aerred  in  l>otb  rooms,  and  on  the  front  door 
of  the  front  room  were  the  signs,  "Lager  Beer," 
■•Wiues  and  Liquors."  fleki,  that  the  front 
room  was  a  part  of  the  saloon,  within  the  mean- 
ing of  the  statute  forbidding  saloons  to  be  kept 
open  on  Sunday. 

Exceptions  from  circuit  court,  Berrien 
county;  Orvllle  W.  Ooolldge,  Judge. 

George  Koob  was  convicted  of  keeping  a 
saloon  open  on  Sunday  and  appeals.  Af- 
firmed. 

Hammond  St  Hammond  (James  O'Hara,  of 
counsel),  for  appellant.  N.  A.  Hamilton, 
Pros.  Atty.,  for  the  People. 

MONTGOMERY,  J.  The  respondent  was 
convicted  ot  keeping  his  saloon  opea  on  Sun- 
day. The  facts  were  agreed  upon  and  admit- 
ted in  open  court,  and  were  that  the  respond- 
ent kept  a  restaurant  and  saloon,  connected 
with  double  doors;  the  eating  room  being  in 
the  front  portion  of  the  building,  and  the 
bar,  where  liquors  were  stored,  in  the  rear 
room.  Liquors  were,  however,  served  Indis- 
criminately In  either  room  on  week  days.  On 
tbe  front  door  of  the  front  room  were  signs, 
"Laser  Beet,"  "Wines  and  Liquors."  On 
the  Sunday  In  questlen  the  front  door  was 
kept  open,  and  meals  were  served  therein. 
The  Mle  qoestion  is  whether  the  front  room 


was  part  of  the  saloon,  within  the  meaning 
of  the  statute.  We  think  the  question  clear- 
ly ruled  by  People  v.  Cox,  70  Mich.  247,  38 
N.  W.  235;  People  v.  Hughes,  97  Mich.  543, 
56  N.  W.  042.    Convictfon  affirmed. 

LONG.  O.  J.,  did  not  alt   The  other  Jus- 
tices  concurred. 


SOMERVlLLE  v.  WABASH  R.  CO. 
(Supreme  Court  of  Michigan.    May  19,  1896.) 

CONTIUOT  or    AaBNT— RATinOATIOII. 

Ratification  of  a  hiring  of  a  detective 
by  a  station  agent  of  a  railroad  to  look  up  a 
tlieft  cannot  be  found  from  the  fact  of  bis 
acting  with  a  detective  of  the  road,  who  had 
no  authority  to  hire,  and  that  the  detectives 
of  the  road,  making  use  of  information  furnish- 
ed by  him,  had  the  thief  arrested  and  convicted. 
Moore  and  Montgomery,  JJ.,  dissenting. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  William  Somervllle  against  the 
WalTash  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Alfred  Russell,  for  appelant  Jeba  O. 
Hawley,  for  apiieUee. 

HOOKER,  J.  In  the  above  cause  the  plain- 
tiff relied  upon  a  contract  for  detective  serv- 
ices made  with  Tozer,  a  local  freight  agent, 
and  recognition  and  cooperation  by  a  spe- 
cial detective  of  the  Wabash  Railroad  Com- 
pany In  detecting  a  thief  who  had  stolen 
property  In  the  hands  of  the  company  for 
transportation.  This,  and  a  failure  to  receive 
an  answer  to  a  letter,  written  by  his  attorney 
to  the  supertntraident  of  the  company,  stat- 
ing his  employment  by  Tozer,  the  rendition 
of  the  service,  and  a  demand  for  payment, 
constitute  all  the  evidence  upon  which  the 
verdict  was  based.  It  appears  that  neither 
Tozer  nor  Sollitt  had  authority  to  employ 
the  plaintiff  Dy  virtue  of  th^r  respective 
offices,  and  there  was  no  evidence  that  they 
bad  special  authority.  The  service  perform- 
ed appears  to  have  been  a  communication  of 
the  fact  that  if  the  detectives  of  the  road 
would  find  the  owner  of  a  certain  white-faced 
horse  they  would  find  the  thief,  and  that  from 
this  information  the  thief  was  apprehended 
and  convicted.  It  is  a  general  rule  that 
agency  cannot  be  proved  by  the  acts  of  the 
alleged  agent,  and  there  Is  nothing  to  in- 
dicate a  ratification.  If  K  is  true  that 
the  detectives  of  the  company  made  use  of 
the  Information  to  arrest  and  convict  the 
offender  and  to  recover  the  property,  which 
they  succeeded  In  doing,  those  facts  consti- 
tute no  such  appropriation  of  the  services  of 
the  pUiintIS  as  to  Impose  an  obligation  to  pay 
for  his  services.  To  hcdd  otherwise  would 
be  to  say  that  the  act  of  the  agent  In  availing 
himself  of  the  information  was  more  potent 
In  the  way  of  Imposing  an  obligatioa  upon  his 
master  than  his  express  promiae  would  have 
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been.  I  think  the  jnAgmeat  sbould  be  re- 
rersed,  and  a  new  trial  ordered.  It  Is  so  or- 
dered. 

IX)NG,  O.  J.,  and  GRANT,  J.,  concurred 
with  HOOKER,  J. 

MOORB,  J.  (dissenting).  Xhe  defendant  tor 
a  considerable  time  bad  been  suffering  from 
tbe  depredations  of  thieves.  PlalntUI  was  a 
detecdre  of  20  years'  experience,  employed 
in  that  capacity  by  the  Lake  Shore  Railway 
Company,  said  employment  having  extended 
over  a  period  of  6  years.  Somerville  heard 
of  the  losses  tbe  Wabash  Company  were 
suffering,  and  went  to  the  comxiany's  local 
freight  agent,  one  Toser,  and  offered  his  serv- 
ices In  secaring  the  apprehension  and  arrest 
of  the  tliieves.  Tozer  Inquired  what  plain- 
tiff's services  were  likely  to  be  worth,  and 
was  told  that  a  fair  estimate  of  them  could 
not  be  made  at  that  time,  and  it  was  agreed 
that  the  best  way  was  to  wait  until  the  serv- 
ices had  been  rendered,  and  estimate  their 
valoe  according  to  their  degree  of  success. 
Tozer,  however,  told  Somerville  that  the  Wa- 
bash Company  would  pay  Mm  any  reasonable 
claim  if  he  should  succeed  in  breaking  up 
the  gang  of  thieves.  A  day  or  two  after  this 
conversation,  Somerville  received  a  dispatch 
from  Toscr,  asidng  him  to  meet  Mr.  Bills, 
a  Watnsii  detective,  and  to  co-operate  with 
him.  SomervUie  and  BUis  met  accordingly, 
and  went  to  Tozer's  office,  where  the  matter 
of  13  sacks  of  coffee,  recently  stolen,  was 
Ulked  over.  The  foliowlbg  day  Ellis  told 
Somerville  that  he  had  sent  for  Mr.  Sollltt, 
another  Wabash  detective,  who  was  Bills* 
superior,  but  not  the  head  of  the  Wabash  de- 
tective system;  that  position  being  held  by 
Mr.  Furlong.  The  record  discloses  that  Sol- 
lltt took  bis  orders  frim  Division  Superin- 
tendent Oonld  or  from  Fnrlong.  SoUitt  came 
to  Detroit,  and,  after  talking  with  Somer- 
ville and  Ellis,  told  the  latter  to  stay  and  act 
under  Somerville's  direction,  and  that  lie, 
Sollltt,  would  stand  between  him,  Bills,  and 
any  harm  from  the  road,  if  he  did  Just  what 
Somerville  told  hm.  After  SoUltt's  departure 
from  Detroit,  Somerrllle,  who  had  received 
hiformation  of  a  new  robbery  of  eight  sacks 
of  coffee,  but  not  from  any  one  connected  with 
tbe  railroad,  commtmicated  this  fact  to  Ellis, 
and  together  they  went  to  the  superintendent 
of  police  of  'Detroit,  and  obtained  the  servloes 
of  an  experienced  detective  to  act  with  Ellis 
In  recovering  this  coffee  and  arresting  the 
thief.  Acting  upon  tbe  information  which 
Somerville  fnmlslied.  Bills  and  the  other  otB.- 
cer  sncceeded  in  discovering  tbe  coffee  and 
arresting  the  thief,  who  was  convicted,  and 
aeatenced  to  tbe  state's  prison  for  three  yean. 
Somerville  presented  his  bill  for  services  to 
ToBer,  but  could  obtain  no  settlement  of  his 
claim,  and  accoidingly  brought  suit  and  ob- 
tained Indgment  for  9900.  Defendant  brings 
error. 

Tbe  important  qnastlon  in  this  case  la, 
T.67N.w.no,3— 21 


was  there  sufficient  evidence  of  contract  re- 
lations between  the  plaintiff  and  tbe  de- 
fendant to  Justify  the  Judge  in  submitting 
the  case  to  the  Jury?  It  is  contended  by  the 
counsel  for  defendant  that  the  plaintiff  made 
no  contract  with  any  of  the  detectives  of  the 
road;  that,  if  he  bad,  it  would  not  be  a 
valid  contract,  for  want  of  authority  on 
their  part  to  make  it  Counsel  further 
claims  that  the  only  contract  made  by  tbe 
plaintiff  was  made  with  Toser,  the  local 
freight  agent,  who  bad  no  authority  to  make 
a  contract  of  this  character,  and  that  there 
has  been  no  ratification  of  what  either  Toeer 
or  the  detectives  may  have  agreed  to  with 
the  plaintiff,  and  that  the  Judge  erred  in  not 
giving  the  several  requests  of  the  defend- 
ant, and  in  taking  the  case  from  the  Jury. 
He  insists  that  It  Is  a  cardinal  rule  of  law 
that  full  knowledge  of  the  facts  and  cir- 
cumstances must  exist  in  order  to  find  rati- 
fication, and  that  there  is  no  testimony  that 
the  head  of  the  defendant's  detective  de- 
partment had  any  knowledge  of  Toser's 
agreement  with  the  plaintiff;  and  cites 
Hotchln  V.  Kent,  8  Mich.  526;  Wells  T.  Mar- 
tin, 32  Mich.  478;  Danaher  v.  Garlock,  83 
liUch.  295;  Bond  v.  Railroad  Co.,  62  Mich. 
643,  29  N.  W.  482.  The  case  of  Hotchln  v. 
Kent  decides  that  In  an  ordinary  commer- 
cial partnership  any  act  of  one  partner  with 
innocent  parties  within  the  scope  of  the 
partnership  business  will  usually  bind  tbe 
firm;  yet  any  contract  made  wlthont  the 
scope  of  the  business,  with  a  person  who 
knows,  or  is  bound  to  know,  that  It  Is  be- 
yond that  scope,  will  not  bind  the  firm,  of 
its  own  force,  without  some  express  or  Im- 
plied adoption;  that  an  unauthorised  agent 
cannot  ratify  and  make  valid  his  own  void 
act  The  case  of  Wells  v.  Martin  decides 
that  the  statement  of  an  agent  of  a  con- 
tractor, to  a  third  person,  that  the  con- 
tractor Intended  to  pay  a  bill  made  by  a 
subcontractor.  Is  no  evidence  of  a  ratifica- 
tion by  his  principal  of  authority  In  the 
subcontractor  to  make  tbe  debt  so  as  to 
bind  the  contractor.  To  the  same  effect  Is 
the  case  of  Danaher  v,  Garlock.  In  Bond  v. 
Railroad  Co.  plaintiff  sued  to  recover  on  an 
alleged  verbal  contract,  whereby  he  was  to 
have  the  buUdlng  of  14  depot  buildings,  for 
which  he  made  preparation,  but  which,  be 
claimed,  he  was  not  allowed  to  complete. 
Tbe  record  disclosed,  and  it  was  not  dis- 
puted, that  defendant  road  had,  prior  to  the 
time  Bond  had  any  talk  with  any  one  about 
constructing  these  buildings,  made  a  con- 
tract with  the  New  York  &  New  England  & 
Western  Investment  Company  to  build  most 
of  the  road.  Including  the  depot  buildings. 
There  was  nothing  in  the  record  to  show 
that  the  person  with  whom  Mr.  Bond  talked 
had  any  authority  to  act  for  the  defendant 
road,  or  that  It  ever  did  anything  to  ratify 
any  of  the  acts  or  agreements  made  with 
Bond.  Under  the  facts  In  the  case  the  court 
bald  a  mdlct  should  have  be«>  directed  for 
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the  defendant.  We  do  not  think,  however, 
that  any  cf  these  cases  necessarily  decide 
the  case  at  Issue  In  faTor  of  the  defendant. 
They  are  not  In  conflict  with  the  doctrine 
that  the  unauthorized  acts  of  an  agent  may 
afterwards  be  ratified  by  the  principal,  ei- 
ther expressly  or  by  Implication,  so  as  to 
bind  the  principal.  If  there  was  testimony 
sufficient  to  submit  the  case  to  the  jury, 
none  of  the  assignments  of  error  are  well 
taken.  It  Is  true  that  no  positive  and  direct 
evidence  has  been  Introduced  by  the  plain- 
tiff that  he  made  a  contract  with  one  hav- 
ing authority  to  make  It.  Nor  Is  there  any 
positive  and  direct  evidence  that  the  con- 
tract made  between  him  and  Tozer,  the 
freight  agent,  was  ratified  by  the  detective 
department  of  the  defendant's  road,  whose 
duty  it  was  to  look  after  crimes  committed 
against  the  property  of  the  road  or  property 
Intrusted  to  its  care.  Suppose  the  station 
agent  of  defendant  company  had  agreed  with 
n  fanner  that,  If  he  would  furnish  the  road 
with  a  thousand  oak  ties,  he  should  be  paid 
what  they  were  worth,  and  the  agent  In- 
troduced the  farmer  to  a  man  who  was 
said  to  be  a  tie  Inspector  of  the  road,  and 
the  Inspector  Informed  the  farmer  about 
the  lengths  and  sizes  the  ties  should  be  and 
where  to  deliver  them;  that  later  the  far- 
mer, acting  upon  such  Instruction,  delivered 
the  ties,  and  they  were  put  into  the  defend- 
ant's road  bed.  Suppose,  further,  that  the 
bill  for  the  ties  was  never  paid,  and  the  farm- 
er sued  to  recover  for  their  value,  and  was 
unable  to  make  direct  and  positive  proof  of 
the  authority  of  the  station  agent  and  the 
Inspector  to  buy  ties  for  the  road,— would 
counsel  claim  ttiat  his  case  must  fall  for 
that  reason,  and  that  there  was  no  evidence, 
either  of  authority  to  make  the  contract  or 
of  its  ratification  by  the  company,  and  that 
the  company  should  have  the  ties,  and  not 
pay  for  them?  These  was  evidence  tending 
to  show  that  defendant  company  was  great- 
ly annoyed  by  thefts  of  merchandise  at  Del- 
ray;  that  plaintiff  was  consulted  by  the 
station  .agent  in  relation  to  discovering  the 
thieves;  that  Tozer  undertook  to  make  an 
arrangement  with  Somervllle  by  which  the 
latter  should  contribute  to  the  road  his 
services,  and  should  be  paid  what  they  were 
reasonably  worth;  that  Somervllle  was  In- 
troduced to  detectives  of  the  road,  and  was 
advised  with  by  them  in  relation  to  the 
woik  the  defendant  road  wanted  done  by 
him.  There  was  also  testimony  tending  to 
show  that  he  did  the  work  he  was  employed 
to  do;  that  it  resulted.  In  connection  with 
the  work  done  by  the  detectives  of  the  roadt 
in  accomplishing  just  what  the  company 
wanted  done.  It  was  claimed  that  the  thiev- 
ing In  Delray  was  stopped;  the  defendant 
company  recovered  eight  bags  of  coffee 
stolen;  and  the  thieves  weie  arrested,  and 
one  of  them  convicted,  and  sent  to  prison. 
If  the  jury  found  these  to  be  established 
facts,  do  they  not  tend  to  show  ratlflcation 


by  the  company  of  the' contract  made  with 
Somerville-7  Is  it  the  law,  or  Is  It  right,  that 
the  company  should  have  these  services,  ap- 
propriate them  to  Its  own  use  and  profit  by 
them,  and  yet  not  be  required  to  pay  for 
them?  As  we  understand  the  law,  it  Is  to 
the  effect  that  the  authority  of  agents  may 
be  established  by  acts,  tacts,  and  circum- 
stances, as  well  as  by  direct  proof.  Lyell 
V.  Sanbonm,  2  Mich.  109;  Van  Vranken  v. 
News  Co.,  78  Mich.  218,  44  N.  W.  337;  Peine 
V.  Weber,  47  IlL  41.  It  Is  also  a  rule  of  law 
that  the  acts  of  an  agent  assuming  to  have 
authority  may  be  ratified,  and  this  ratifica- 
tion proven  by  evidence  that  the  principal 
has  accepted  the  benefits  of  the  contract 
made  by  the  agent.  Bacon  y.  Johnson,  56 
Mich.  182,  22  N.  W.  270;  Heyn  v.  O'Hagen, 
60  Mich.  150,  26  N.  W.  861;  Busch  v.  Wilcox, 
82  Mich.  316,  46  N.  W.  940.  The  charge  of 
the  trial  Judge,  bearing  upon  this  portion 
of  the  case,  reads  as  follows:  "The  evidence 
In  this  case  on  the  part  of  the  plaintiff 
shows  that  the  plaintiff,  having  received  Id- 
formatlon  that  If  a  reward  was  offered  be 
might  procure  Information  which  would 
lead  to  the  arrest  of  some  party  or  parties 
who  were  thieving  from  the  Wabash  Rail- 
road, communicated  that  fact  to  Mr.  Tozer. 
the  local  freight  agent  at  Detroit  He  (Som- 
ervllle) was  bound  to  know  at  that  time,  or 
bound  to  ascertain,  the  position  of  Mr.  To- 
zer, and  was  bound  to  know  that  there  was 
no  presumption  of  authority  that  Mr.  Tozer 
might  make  a  contract  with  him  In  refer- 
ence to  that.  And  If,  gentlemen  of  the 
jury,  there  were  nothing  more  In  this  case 
than  these  facts,  then  I  should  charge  you 
that  yonr  verdict  in  this  case  should  be  for 
the  defendant.  However,  gentlemen,  as  I 
said  before,  corporations  can  act  only 
through  agents,  and  if  a  contract  Is  made 
with  an  agent  who  has  no  authority,  and 
is  afterwards  communicated  to  those  who 
are  authorized  to  make  such  a  contract, 
there  can  be  what  we  call  in  law  a  'ratifica- 
tion,' and  if  a  party  making  a  contract  with- 
out authority  Is  afterwards  recognized  by 
those  authorized  to  ratify  the  contract,  and 
the  contract  is  entered  upon,  the  jury  may 
imply  such  ratification.  Now,  In  the  case 
at  bar  I  do  not  say,  nor  do  I  mean  to  inti- 
mate, that  there  la  a  ratification,  but  there 
is  evidence  to  go  to  the  Jury  upon  which,  i 
think,  the  jury  may  or  may  Bot  infer,  as 
they  In  their  good  judgment  must  deter- 
mine, whether  the  unauthorized  contract  of 
Mr.  Tozer  was  or  was  not  ratified  by  the 
company.  The  evidence  In  this  case  shows 
that  Mr.  Tozer  said,  I  think,  that  he  would 
send  for  detectives,  and  afterwards  wrote 
Mr.  SomervlUe,  or  communicated  with  Mr. 
Somervllle,  to  meet  the  detectives  of  the 
road.  I  think,  gentiemen  of  the  Jury,  that 
from  these  facts,  if  you  find  from  the  facts 
that  the  secret  service  of  the  detective  de- 
partment of  tlie  road— those  in  charge  of 
that- Mr.  Furlong,  or  whosoever  was  In 
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charge  of  tJiat,  had  a  kno'wledge  of  what 
Mr.  Tozer  had  done,  and  afterwards  sent 
the  detectiTes  to  carry  out  the  arrangement 
that  Mr.  Toaer  had  made,  there  would  be 
such  a  ratification  of  the  contract  as  would 
enable  Mr.  Somerville  to  recover.  But,  of 
coarse,  befora  you  could  imply  a  ratification, 
you  must  be  satisfied  from  the  evidence  in 
this  case  that  those  who  were  authorized  to 
make  a  contract  of  that  kind  had  a  full 
knowledge  of  what  Mr.  Tozer  bad  done;  be- 
cause, gentlemen  of  the  Jury,  there  can  be 
no  ratification  unless  there  is  a  full  knowl- 
edge of  that  which  is  to  be  ratified."  We 
think  this  charge  was  a  correct  statement 
of  the  law  as  applicable  to  the  facts;  that 
there  was  sufficient  evidence  to  warrant  the 
trial  judge  in  submitting  the  case  to  the 
Jury.  The  Judgment  should  be  affirmed, 
with  costs. 


MO.NTGOMERY, 
.MOOBE,  J. 


J.,      concurred      with 


MORAN  V.  SCHMITT. 
(Supreme  Court  of  Mlcliigan.     May  19,  1896.) 

BUILDINQ  CkjNTKACT—  CoNSTRnOTION  —  ExTKAS  — 

Fallure  to  MiiKB — Valuation — Actios. 
Defendant  had  a  contract  with  the  Unit- 
ed States  for  tlie  erection  of  a  Ughthonse,  and 
Boblet  the  masonwork  to  plaintiff's  assignor; 
the  agreement  between  tnem  providing  that 
said  assignor  should  make  such  alterations  as 
were  required,  the  valuation  of  such  work  to  be 
made  by  the  government  engineer,  or  some 
competent  person  appointed  by  him, — and  that 
no  claims  for  such  alterations  should  lie  valid, 
unless  founded  upon  the  written  agreement. 
There  was  evidence  that  defendant,  who  was 
presoit  only  part  of  the  time,  told  plaintiff's  as- 
signor to  do  whatever  the  inspector  appointed 
by  the  government  engineer  told  him  to  do; 
that  additional  work  was  done  by  said  assignor, 
nnd^  directions  given  by  the  inspector,  in  ac- 
cordance with  the  terms  of  the  contract;  that 
plaintiff's  assignor  requested  said  inspector  to 
estimate  the  value  of  the  work  done,  but  that 
said  inspector  refused  to  do  so.  //efd,  that  if 
extras  were  furnished,  and  plaintiff's  assignor 
applied  to  said  inspector  for  an  estimate,  and 
he  neglected  or  refused  to  make  the  same,  plain- 
tiff was  entitled  to  maintain  an  action  for  the 
extras  ao  famished.  Hooker  and  Montgom- 
ery, JJ.,  dissenting^  on  the  ground  that  it  did 
not  appear  that  said  inspector  was  the  person 
contemplated  by  the  contract  to  make  such  es- 
timate. 

Error  to  circuit  court,  Wayne  county;  WU- 
lard  M.  LiUibridge,  Judge. 

Assumpsit 'by  Fred  T.  Moran  against  .Tohn 
P.  Scbmltt  to  recover  the  value  of  certain  ex- 
tras furnished  under  a  building  contract 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Fmnk  A.  Noah  and  John  O.  Hawley,  for 
appellant  Oeorge  Qartner  and  F.  A.  Baker, 
(or  appellee. 

LONG,  O.  J.  This  Is  an  action  of  assump- 
lit  brought  by  the  plaintiff  as  assignee  of 
Ferdinand  Scheibner.  The  defendant  had  a 
contract  with  the  United  States  government 


to  bund  a  lighthouse,  tower,  keeper's  dwelling, 
and  outbuildings,  at  Old  Mackinac  Point 
He  was  a  carpenter,  and  not  a  mason,  and  he 
sublet  the  masonwork  to  Scheibner.  The  con- 
tract between  them  was  In  writing,  In  which 
defendant  Is  named  as  party  of  the  first  i»art, 
and  Scheibner  as  party  of  the  second  part 
The  contract  provides  as  follows:  "(1)  The 
said  second  party  shall  and  will  well  and  stif- 
fldently  do  and  finish,  under  the  direction  and 
to  the  satisfaction  of  William  Ludlow,  or  Ills 
agent,  all  of  the  works  included  in  the.  draw- 
ings and  specifications,  and  which  are  sub- 
jects of  the  tender,  for  the  excavations,  drains, 
stone  masonry,  damp  course  and  asphaltiiig, 
ashlar  stone  work,  cut  stone  work,  brickwork, 
and  concrete  floors  required  to  complete  a  cer- 
tain lighthouse,  tower,  keeper's  dwellings,  and 
outbuildings, to  be  buUtatOld  Mackinac  Point 
light  station,  for  the  United  States  govern- 
ment under  William  Ludlow,  lighthouse  en- 
gineer for  the  Ninth  and  Eleventh  districts, 
to  be  erected  for  the  said  first  party  in  strict 
accordance  with  the  drawings  and  specifica- 
tions furnished  therefor  by  William  Ludlow, 
engineer,  according  to  the  true  intent  and 
meaning  of  the  same;  and  whenever  it  ap- 
pears that  the  work  intended  to  be  done,  or 
any  matters  re'atlve  thereto,  are  not  fully  de- 
tailed or  explained  In  the  said  drawings,  but 
are  mentioned  In  the  specifications,  or  vice 
versa,  the  second  party  siiall  apply  to  the  said 
first  party  for  such  further  drawings  or  ex- 
planations as  may  be  necessary,  and  shall 
conform  to  the  same,  as  part  of  the  contract 
(2)  Should  any  difference  exist  between*the 
drawings  and  the  specifications,  the  decision 
rests  with  the  engineer,  whether  more  or  less 
expensive  to  tne  said  second  party.  No  al- 
leged admission  or  Inadvertent  neglect  on  the 
part  of  the  engineer  will  be  taken  as  an  ex- 
cuse for  bad  work  (3)  The  said  first  party 
may  require  alterations  In  the  work  shown  or 
described  In  the  said  drawings  or  8i>eclflca- 
tions,  which  the  said  second  party  agrees  to 
do  according  to  the  directions  which  may  be 
given,  and  in  every  such  case  the  price  agreed 
to  be  paid  for  said  work  shall  be  Increased  or 
decreased,  as  the  case  may  require,  accwd- 
Ing  to  a  fair  and  reasonable  valuation  of  the 
work  added  or  omitted;  the  value  of  such 
work  to  be  fixed  by  fair  admeasurement  and 
valuation,  to  be  made  by  the  engineer,  or  by 
some  competent  person  appointed  by  him. 
Such  alterations  or  variations  shall  in  no  way 
render  void  this  contract,  and  no  claims  for 
such  alterations  or  variations,  or  the  Increas- 
ed or  decreased  price  thereof,  shall  be  valid, 
unless  founded  upon  the  written  agreement 
(4)  No  deviations  whatever  are  to  be  made 
In  the  execution  of  the  works,  from  the  draw- 
ings and  specifications,  without  consulting  the 
said  first  party  for  his  approval."  No  differ- 
ence between  the  drawings  and  specifications 
existed,  and  no  questions  arose  under  the  pro- 
visions of  the  contract  above  set  forth.  But, 
In  the  construction  of  the  work  provided  for 
by  this  subcontract,  certain  alterations  were 
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made,  necessitating  a  large  amount  of  addi- 
tional work  not  shown  or  described  In  tlie 
drawings  tind  speciflcations.  The  defendant, 
the  general  contractor,  was  there  at  the  com- 
mencement of  the  work,  but  after  a  time  was 
there  only  occasionally,  as  the  work  pro- 
gressed. Mr.  Schelbner  entered  upon  the 
work  under  his  subcontract,  the  defendant 
being  there  at  the  time;  and,  when  he  was 
about  to  leave,  he  said  to  Schelbner  to  go  on 
and  do  whatever  Mr.  Overton  wanted  him  to 
do.  Mr.  Overton  superintended  the  work  for 
the  government.  He  was  sent  there  by  Mr. 
Ludlow,  the  lighthouse  engineer,  for  that 
purpose,  and  was  the  only  government  inspec- 
tor at  the  work,  and  as  such,  under  the  ccn- 
tiact,  was  the  agent  and  appointee  of  Ludlow, 
Mr.  Ludlow  not  being  there  at  any  time  dur- 
ing the  progress  of  the  work.  In  the  con- 
fltruction  of  the  work  by  Schelbner  under  his 
'Contract  with  defendant,  and  under  the  direc- 
tions of  Overton,  alterations  were  required 
which  greatly  added  to  the  work  specially 
provided  for  in  the  subcontract.  This  addi- 
tional work  was  done  by  Schelbner,  and  ma- 
terials were  furnished  by  him,  under  the  di- 
rections given  him  by  Overton,  In  accord- 
ance with  the  terms  of  the  contract  After 
the  work  was  completed,  everything  was  set- 
tled between  the  defendant  and  Schelbner, 
except  for  the  exti-a  work  and  material. 
This  suit  is  brought  to  recover  from  the  de- 
fendant the  value  of  these  extras  and  ma- 
terial, Mr.  Scheibner'B  account  having  been 
assigned  to  the  plaintiff  in  this  case.  These 
extras,  Schelbner  claimed,  amounted  to  $2,- 
989.65.  Defendant  pleaded  the  general  i»- 
sue,  and  gave  notice  thereunder  that  he 
would  claim  damages  for  ncmcompletion  of 
the  contract  within  the  time  bpedfied,  and 
also  filed  a  bill  of  Items  as  set-ofTs  against 
plalntifTs  claim.  On  the  trial,  plaintiff  had 
verdict  and  judgment  for  $2300. 

It  will  be  observed  that  the  first  section 
of  the  contract  provides  that  the  second  par- 
ty shall  and  will  well  and  sufficiently  do 
and  furnish,  under  the  direction  and  to  the 
satisfaction  of  William  Ludlow  or  his  ag^it, 
all  the  work  provided  for  In  the  contract, 
Including  the  extra  work  that  was  to  be 
done;  and  by  section  3  the  valuation  there- 
of was  to  be  admeasured  by  the  engineer, 
Ludlow,  or  by  some  competent  person  ap- 
pointed by  him.  The  trial  court  directed 
the  Jury  that  the  defendant  was  liable  for 
all  the  extras  furnished  by  Schelbner,  under 
the  direction  of  Overton,  in  doing  this  work. 
It  is  contended  by  the  defendant  that  the 
value  of  this  work  was  never  fixed  by  a  fair 
admeasurement  and  value  made  by  the  en- 
gineer, or  any  competent  person  appointed 
by  him,  and  that,  therefore,  the  court  was 
In  error  In  directing  the  jury  that  a  recovery 
could  be  had  by  the  plaintiff  for  these  ex- 
tras. Mr.  Schelbner  was  called  as  a  wit- 
ness upon  the  trial,  and  testified  that  the 
defendant  gave  him  the  plans  and  spedfica- 
ttoos  from  which  the  work  was  to  be  done. 


and  that  be  went  there  and  commenced 
work  In  May,  18S2,  and  continued  until  all 
the  work  was  done;  that  Mr.  Overton  was 
the  Inspector,  and  inspected  the  work,  and 
was  the  only  man  he  saw  there  in  charge; 
and  that  Mr.  Schmitt,  the  defendant,  told 
him  that  Overton  was  employed  by  the  gov- 
ernment The  witness  was  then  asked: 
"What  did  Mr.  Schmitt  state  to  you  about 
Mr.  Overton,— about  his  control  of  the  work? 
A.  He  said  I  shoold  go  on  and  do  whatever 
Mr.  Overton  wanted  me  to  do,— I  should  do 
It  Mr.  Schmitt  was  there  four  or  five  days 
during  the  wlude  summer.  As  soon  as  he 
left—  He  was  there  for  a  day  or  so,  and 
took  a  boat  and  rowed  off  on  the  lake,  and 
never  showed  up.  He  had  no  other  agent 
there  besides  Mr.  Overton.  I  performed  my 
contract  there  so  that  it  was  accepted  by  the 
engineer.  It  was  turned  over  to  the  gov- 
ernment I  did  some  extra  work  at  Mr. 
Overton's  direction."  Afterstatlng  what  this 
extra  work  consisted  in,  he  stated:  "Right 
at  the  start  I  spoke  to  Mr.  Overton  about 
my  extra  work.  I  was  to  work  about  a  day 
and  a  half,  and  I  asked  him  to  give  me  a 
statement  of  the  extra  work.  Of  course,  I 
had  to  go  down  deeper  with  my  foundation; 
and  I  told  him  to  give  me  a  paper  In  the 
evening,  but  he  would  not  do  it  I  took 
down  the  number  of  cubic  feet,  but  he  nev- 
er g;ave  me  a  paper."  He  was  then  asked: 
"Did  he  ever  give  you  an  estimate  on  it? 
A.  No,  sir;  he  said  he  could  not  do  it;  he 
had  no  power  to  do  it  I  did  go  on  and  do 
the  woik."  The  defendant  was  called  as  a 
witness,  and  was  asked  in  reference  to  the 
directions  which  be  had  given  Schelbner: 
"So  far  as  examining  any  of  the  works  was 
concerned,  of  Mr.  Schelbner,  the  only  boss 
outside  of  yourself  was  Mr.  Overton,  the 
superintendent?  A.  Yes,  sir;  he  was  super- 
intendent Q.  And  you  relied  upon  Mr. 
Overton  to  see  that  that  was  done?  A.  7es, 
sir;  I  was  working  under  him."  Witness 
was  then  asked:  "And  Mr.  Overton  was 
there.  Of  course,  you  wanted  to  satisfy 
him,  because  he  was  the  government  In- 
spector? A.  Certainly.  Q.  And  you  told 
Mr.  Schelbner  to  do  as  Overton  told  him? 
A.  May  be  I  did."  Mr.  Overton  was  called 
as  a  witness,  and  testified  that  Gen.  Poe 
appointed  him  as  Inspector  on  this  work; 
that  he  received  his  papers  from  him,  and 
was  sent  there  by  Col.  Ludlow  to  do  the 
superintending  on  the  job;  that  he  waa 
there  all  the  time,  and  was  the  only  govern- 
ment Inspector  there;  that  he  had  the  au- 
thority of  United  States  grovemment  light- 
house engineer,  and  was  there  to  superin- 
tend this  construction;  that  he  remained 
until  its  completion.  It  appears  from  his 
testimony,  also,  that  he  compelled  Schelbner 
to  take  out  a  part  of  the  work  and  relay 
It  and  that  all  the  work  done  by  Schelbner 
was  under  his  direction;  that  the  govern- 
vatatt  paid  him  three  dollars  per  day  for  his 
services,  and  he  received  no  pa/  from  the 
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defendant;  and  that  he  never  made  any  es- 
timate of  the  ralnation  of  the  work  done  by 
Scheibner.  We  think,  upon  the  evidence 
given  by  the  plaintiff,  the  court  was  not  in 
error  In  submitting  the  question  to  the  Jury. 
The  court  instructed  the  Jury,  substan- 
tially, that  the  contract  price  had  been  paid, 
bnt  that  the  contract  provided  that  there 
mleht  be  changes  and  alterations  in  the 
work,  and  that  the  plaintiff's  claim  was 
based  upon  the  valuation  of  services  and 
material  for  the  additional  work.  The  court 
then  stated:  "Now,  you  see  that  the  pro- 
Tlslon  here  is  that  these  alterations  must  be 
directed  T^  the  i)arty  of  the  first  part,  Mr. 
Sohmltt,  and  that  the  valuation  of  them 
shall  be  flied  by  the  United  States  engineer, 
or  his  authorized  agent.  It  is  undisputed 
that  Mr.  Overton  was  the  Inspector  of  the 
United  States  government  appointed  to  sup- 
erintend there;  and  he  had  to  do.  In  this 
work,  what  Mr.  Overton  told  him  to  do. 
Ton  will  recollect  that  there  has  been  tes- 
timony to  that  effect;  that  Mr.  Schmltt  told 
Mr.  Scheibner  that  Overton  was  superin- 
tendent of  this  work,  and,  in  the  matter  of 
changes,  whatever  Overton  told  him  to  do, 
to  do.  Now,  yon  will  remember  that  testi- 
mony, gentlemen.  Then  Mr.  Overton  be- 
came agent  of  Mr.  Schmitt,  and  whatever 
he  told  Scheibner  to  do,  or  whatever  he  ap- 
proved of  Mr.  Schelbner's  doing,  was  bind- 
ing upon  Mr.  Schmitt  in  this  case.  I  be- 
lieve Mr.  Schmitt  said  the  other  day  he  did 
not  recollect  stating  it  to  Mr.  Scheibner; 
but  if  yon  find  he  did  tell  Scheibner  that 
Overton  was  superintendent  there,  and  to 
do  as  Mr.  Overtfan  wished,  then  Mr.  Over- 
ton's acts  bound  Mr.  Schmitt  He  was  his 
agent,  and  he  is  liable  for  such  extras  as 
yon  believe  Overton  directed  or  approved. 
Now,  In  regard  to  this  latter  clause:  He 
could  not  bind  blm  to  build  an  entirely  dif- 
ferent Ughftbouse,  bnt  any  legitimate  chan- 
ges from  the  plans  would  be  binding;  and, 
In  regard  to  this  last  clause,  that  these  al- 
terations would  not  in  any  way  render  void 
the  contract,  it  is  perfectly  proper  for  these 
parties  to  waive  a  part  of  the  written  con- 
tract They  can  waive  the  stipulations  in 
this  contract  and  I  charge  you,  as  I  am  re- 
qaested,  that  the  provisions  of  the  contract 
as  to  the  alterations  and  variations  to  be 
founded  npon  the  written  agreement  may  be 
waived  by  the  parties  to  the  contract;  and 
if  directions  were  given  to  the  agent,  Mr. 
Overton,  involving  so  much  extra  work,  and 
such  were  furnished  with  the  knowledge 
nnd  consent  of  the  defendant,  or  his  agent, 
then  the  provisions  as  to  the  requirements 
were  waived,  and  the  defendant  is  liable 
for  the  extras  so  furnished.  That  is  all  I 
will  say  to  you  on  the  extras."  Defendant 
requested  the  court  to  charge  the  Jury:  "By 
the  terms  of  the  contract  plaintiff  could  not 
recover  for  extras  without  applying  to  En- 
gineer Ludlow  to  have  them  allowed,  and 
could  not  recover,  in  any  event  more  than 


those  allowed."  This  was  refused,  and  the 
court  charged  the  Jury,  as  requested  by  the 
plaintiff,  as  follows:  "If  extras  were  furnish- 
ed, and  Scheibner  applied  to  Overton  for 
an  estimate,  and  Overton  neglected  or  re- 
fused to  make  or  give  such  estimate,  then 
the  plaintiff  is  entitled  to  recover  for  the 
extras  so  furnished." 

The  only  contention  In  the  case  arises  over 
che  refusal  of  the  court  to  charge  as  re- 
quested. It  is  contended  by  counsel  for  de- 
fendant that  under  clause  3  of  the  contract 
above  set  forth,  the  plaintiff  would  have  no 
cause  of  action  against  the  defendant  until 
the  value  of  the  extras  had  been  fixed  by  the 
engineer,  or  by  some  competent  person  ap- 
pointed by  him ;  and  counsel  relies  upon  Han- 
ley  V.  Walker,  79  Mich.  607,  45  N.  W.  57;  and 
Guthat  V.  Gow,  96  Mich.  527,  55  N.  W.  442. 
We  think  these  cases  are  not  decisive  of  the 
present  The  contracts  in  these  cases  had 
somewhat  similar  provisions.  In  Hanley  v. 
Walker  It  was  said:  "It  Is  claimed  by  de- 
fendant's counsel  that  the  failure  of  the 
plaintiffs  to  complete  the  work  to  the  satis- 
faction of  the  architects,  and  procure  their 
cer^iflcate,  is  a  complete  defense  to  this 
action.  I  think  the  point  is  well  taken. 
There  is  no  claim  upon  this  record  that  the 
architects  have  been  guilty  of  any  fraud,  or 
that  there  has  been  any  collusion  between 
them  and  the  defendant  There  is  no  pre- 
tense that  the  plaintiffs  have  applied  for  or 
requested  the  certificate  required  by  the  con- 
tract" In  Guthat  V.  Gow  no  request  was 
made  of  the  architect  to  fix  the  value  of  the 
extra  work,  and  no  showing  was  made  to  the 
architect  as  to  what  the  extra  work  consist- 
ed of;  and  this  court  In  passing  upon  that 
question,  followed  the  rule  laid  down  in  Uan- 
1^  V.  Walker.  In  the  present  case  it  clearly 
appears,  and  without  dispute,  that  whatever 
extra  work  and  extra  materials  were  fur- 
nished by  Scheibner  were  all  done  and  fur- 
nished under  the  direction  of  Overton.  Over- 
ton therefore  stood,  as  to  Scheibner,  in  the 
place  of  the  defendant,  and  Overton's  acts 
would  bind  the  defendant  in  all  respects. 
The  third  clause  of  the  contract  is  one  pro- 
viding for  the  valuation  of  the  extra  work. 
This  valuation  was  to  be  made,  by  the  terms 
of  the  contract  by  Mr.  Ludlow,  or  "by  some 
competent  person  appointed  by  him."  Mr. 
Overton's  testimony  clearly  shows  that  he 
was  the  agent  appointed  by  Ludlow.  He 
was  the  only  government  Inspector  there, 
and  was  acting  in  the  place  of  Ludlow,  and 
by  Ludlow's  directions.  He  was  therefore 
the  proper  person,  and  the  only  person,  to 
whom  Scheibner  could  apply  to  have  the 
valuation  fixed  for  these  extras.  Mr.  Scheib- 
ner testifies  that  he  did  make  application  to 
Overton  to  have  these  extras  valued  and 
admeasured,  but  that  Overton  refused  to 
make  the  valuation.  Some  contention  as  to 
the  exact  time  when  Overton  refused  to  flz 
this  valuation  Is  made,  but  It  is  apparent 
from  the  testimony  tliat  Overton  was  asked 
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to  make  the  admeasurement  and  fix  tbe 
value,  and  upon  one  occasion  refused;  and 
It  also  appears  that  though  he  was  there  at 
the  time  of  the  completion  of  the  work,  and 
accepted  It  on  behalf  of  the  goyernment,  yet 
he  neglected  to  make  the  admeasurement  of 
the  value  of  the  extras,  although  he  had  been 
asked  by  Scheibner  to  do  so.  Under  these 
circumstances,  we  think  the  case  is  clearly 
distinguishable  from  the  cases  cited  by  coun- 
sel for  the  defendant.  It  is  well  settled  that 
an  estimate  or  certificate  of  the  arbiter  is  a 
condition  precedent  to  the  right  of  action 
under  a  contract  conditioned  as  is  tbe  pres- 
ent one.  But  it  is  also  wcU  settled  that  such 
condition  may  be  waived.  This  rule  was 
recognized  In  Hanley  v.  Walker,  supra;  and 
it  was  tbe  decisive  question  there,  as  it  Is 
stated  that  "there  is  no  pretense  that  tbe 
plaintiffs  have  applied  for  or  requested  the 
certificate  required  by  the  contract"  Speak- 
ing of  the  waiver  of  the  condition,  it  was 
said:  "The  waiver  may  be  express  or  It 
may  be  implied  from  facts  and  circum- 
stances, as  where  the  party,  relying  upon 
tbe  condition,  has  accepted  or  appropriated 
the  property  or  fruits  of  the  labor  of  the 
other  party.  There  is  no  evidence  In  the 
record  before  us  that  can  be  construed  into 
a  waiver  of  the  condition  precedent  contained 
In  tbe  contract  on  the  part  of  the  defendant." 
In  the  present  case  it  is  not  disputed  that 
tbe  defendant  accepted  tbe  work  with  all  the 
extras.  Overton  was  the  superintendent  of 
the  work,  and  agent  of  Schmitt;  and  it  was 
his  duty,  under  the  contract,  to  make  the 
estimate.  Schmitt  cannot  now  take  advan- 
tage of  the  failure  of  Overton  to  do  what 
the  contract  required.  In  Smith  v.  Railroad 
Co.,  36  N.  H.  458,  it  was  said:  "If  the  party 
sued  has,  by  his  own  act  or  neglect,  prevent- 
ed the  performance  of  a  condition  precedent, 
he  cannot  take  advantage  of  bis  own  wrong- 
ful act;  *  •  *  and  for  this  purpose  the 
acts  of  his  agent,  and  of  persons  for  whose 
conduct  he  Is  responsible,  will  have  tbe  same 
effect  as  bis  own."  The  case  of  Herrlck  v. 
Belknap's  Estate,  27  Vt,  673,  arose  upon  a 
contract  to  construct  a  railroad,  and  In  which 
the  engineer  of  the  road  was  made  the  sole 
arbiter  of  the  work,  as  to  the  quantity  and 
quality,  and  from  whose  judgment  there  was 
to  be  no  appeal.  An  estimate  was  made  by 
one  of  the  engineers,  and  one  of  tbe  con- 
tentions of  tbe  plaintiff  was  that  this  engi- 
neer, without  the  fault  of  the  plaintiff,  failed 
to  make  an  estimate,  within  the  fair  Import 
of  tbe  contract  Mr.  Justice  Redfield,  In 
speaking  for  the  court,  said:  "We  need,  per- 
haps, spend  no  time  upon  the  question,  what 
would  be  the  rights  of  the  defendants  If  no 
estimates  of  the  plaintiff's  work  had  been 
made  by  tbe  company's  engineer?  for  the 
plaintiff  bases  bis  claim  upon  no  such  state 
of  facts.  •  •  •  If  the  plaintiff's  work  had 
failed  to  be  estimated  through  the  fault  of 
tbe  engineer  or  the  company  or  Belknap,  it 
does  not  now  occur  to  me  that  there  would 


probably  be  any  difficulty  In  obtaining  a  re- 
covery at  law."  In  Smith  v.  Brady,  17  N.  Y. 
173,  where  a  certificate  was  held  a  condition 
precedent,  it  was  said:  "Had  it  been  shown 
by  plaintiff  that  he  bad  made  application  to 
the  architects  for  the  requisite  certificate,  and 
that  they  bad  obstinately  and  unreasonably 
refused  to  certify,  it  might  have  been  proper, 
perhaps,  for  the  plaintiff  to  establish  bis 
right  to  recover  by  other  evidence."  Tbe  rule 
Is  well  settled  that  an  award  or  estimate.  If 
made,  can  be  impeached  for  fraud,  or  such 
gross  mistake  as  would  necessarily  Imply  bad 
faith,  or  failure  to  exercise  an  honest  Judg- 
ment In  the  premisea  Klhlberg  v.  U.  S.,  97 
U.  S.  398;  Railroad  Co.  v.  March,  114  U.  8. 
549.  5  Sup.  Ct  1035;  Sweeney  v.  TJ.  S.,  109  V. 
S.  618,  3  Sup.  Ct  344.  The  case  here,  how- 
ever, is  one  where  tbe  arbiter  chosen  by 
the  contract  absolutely  refused  to  make  an 
estimate.  What  his  reasons  were,  are  not 
stated  or  explained.  He  was  there  in  charge, 
and  it  Is  conceded  that  he  was  tbe  authorized 
agent  of  Ludlow.  Ludlow  knew  nothing  of 
tbe  work.  These  foundation  walls  were 
down  deep  In  the  ground,  and  Overton  was 
tbe  only  one  who  knew  the  extent  of  tbe 
work,  or  Its  amount  and  character.  He  was 
also  tbe  agent  of  Schmitt,  and.  If  he  had 
made  the  estimate,  Scheibner  would  have 
been  bound  by  It,  unless  there  was  something 
to  Impeach  It  or  to  show  bad  faith  in  mak- 
ing It  It  Is  equivalent  to  bad  faith  for  him 
to  refuse  to  make  it,  under  the  circumstances. 
The  i^Intiff,  under  such  facts,  cannot  be 
held  to  have  lost  his  action  because  of  such 
refusal  to  act  As  was  said  by  counsel  for 
plaintiff:  "Suppose  the  arbitrator  should  die, 
or  for  any  reason  become  Incapacitated,  cau 
it  be  contended  that  a  party  who  had  done 
work  In  reliance  upon  a  fair  estimate,  and 
which  could  not  be  procured,  would  be  left 
remediless?"  The  court  properly  Instructed 
the  Jury,  under  tbe  facts  shown  in  the  case. 
The  Judgment  must  be  afilrmed. 

ORANT  and  MOORB,  JJ.,  concuned  with 
LONG,  C.  J. 

HOOKBR,  J.  (dissenting).  Schmitt  a  gov- 
ernment contractor  upon  lighthouse  work,  let 
a  subcontract  to  Scheibner,  the  plaintllTs  as- 
signor. The  first  clause  of  the  contract  pro- 
vided that  Scheibner  should  "well  and  suS- 
ciently  do  and  finish,  under  the  direction  and 
to  the  satisfaction  of  William  Ludlow,  or  his 
agent,"  the  work  contracted.  The  following 
provision  relating  to  extras  was  made  a  part 
of  the  contract,  viz.:  "The  said  first  party- 
may  require  alterations  In  the  work  shown  or 
described  in  the  said  drawings  or  specifica- 
tions, which  the  said  second  p^rty  agrees  to 
do  according  to  tbe  directions  which  may  be 
given;  and  In  every  such  case  the  price  here- 
by agreed  to  be  paid  for  said  work  shall  be 
Increased  or  decreased,  as  tbe  case  may  rt- 
qulre,  according  to  a  fair  and  reasonable  valu- 
ation of  the  work  added  or  omitted,  the  value 

Digitized  by  VjOOQlC 


ilicll.) 


KELS£r  «.  F£NDILL. 


827 


of  such  -woitk  to  be  fixed  by  fair  admeasure- 
ment and  Taluatlon,  to  be  made  by  the  en- 
gineer, or  by  some  competent  person  appoint- 
ed by  hint.  Such  alterations  or  variations 
shall  in  no  way  render  void  the  contract,  and 
no  claims  for  such  alterations  or  valuations, 
or  the  increased  or  decreased  price  therefor, 
shall  be  valid,  unless  founded  upon  written 
agreement."  Ludlow  was  the  government  en- 
gineer, and  Orerton,  an  api>ointee  (i.  e.  an 
agent  of  Ludlow),  had  the  supervision  of  the 
work.  Schmitt  directed  Schelbner  to  follow 
Overton's  Instmctlons  as  to  extras,  and  he 
did  so;  and  this  action  Is  brought  to  recover 
upwards  of  $2,500  for  such  extras.  The  de- 
fendant claims  that  no  such  admeasurement 
or  valuation  as  was  required  by  the  contract 
has  been  made.  Schelbner  testified  that  at 
tbe  start  he  asked  Overton  to  give  him  a  state- 
ment of  the  extra  work,  but  he  refused,  and 
told  him  that  he  had  no  power  to  do  It;  yet 
Schelbner  says  that  he  went  on  and  did  the 
work  as  directed.  The  circuit  court  held  that 
the  inspector,  Overton,  was  the  authorized 
agent  of  Ludlow,  the  engineer;  and  as  he 
was  the  only  one  representing  Ludlow,  who 
was  at  no  time  present  at  the  scene  of  tbe 
building,  application  to  Overton  was  all  that 
was  necessary.  The  contract  expressly  pro- 
Tides  for  an  inspection  by  Lndlow,  or  his 
agent,  but  it  requires  the  estimate  and  valua- 
tion to  be  made  "by  Ludlow,  or  some  compe- 
tent person  appointed  by  him."  A  reasona- 
ble interpretation  of  this  last  provision  is 
that,  if  Ludlow  was  unable  or  indisposed  to 
make  tbe  estimate,  be  might  appoint  some 
one  for  the  purpose,  upon  application.  If, 
on  application,  he  had  refused  to  do  either, 
and  Schmitt  had  thereupon  refused  to  adjust 
the  matter,  it  is  probable  that  the  courts 
would  relieve  the  plaintiff;  but,  in  my  opin- 
ion, we  cannot  say  that  the  appointment  of 
Overton  as  Inspector  authorized  him  to  make 
estimates  and  valuation.  Plaintiff  should 
have  made  an  effort  to  comply  with  the  con- 
tract, before  bringing  an  action  against  the 
defendant  I  think  the  Judgment  should  be 
reversed,  and  a  new  trial  ordered. 


MONTGOMBRY, 
HOOKER,  J. 


J^      concurred      with 


KELSBT  V.  PENDILL  et  aL 
rSnpreme  Coort  of  Michigan.    May  19,  1896.) 

VeNDOit  AND  PvBCHASEB— Contract— ExTSXaios 
—Consideration. 
Under  a  contract  for  the  sale  of  lands; 
tbe  purchaser  suffered  a  forfeiture  by  failing 
to  make  the  second  i>a7ment.  He  had  sold  to 
others  an  interest  in  the  iwoperty,  among 
whom  was  complainant.  A  new  contract  was 
entered  into  between  the  vendor  and  the  oth> 
rr  parties,  by  which  it  was  agreed  that  the 
time  should  be  extended,  and  an  option  grant- 
ed to  the  second  parties  to  purchase  the  prop- 
fity  by  paying  up,  at  the  expiration  of  the  ex- 
tension, all  of  toe  consideration  which  would 
have  been  dne  under  the  old  contract.  It  fur- 
ther provided  that  the  original  purchaser  should 


assign  to  the  vendor  a  note  made  to  him  by 
complainant,  "which,  when  paid,  shall  be  cred- 
ited by  the  said  party  of  the  first  part  upon  the 
sum  so  to  be  paid  as  the  consideration  for  a 
new  contract  of  purchase."  Before  the  exten- 
sion expired  the  vendor  reduced  tbe  note  to 
judgment,  a  part  of  which  complainant  paid, 
and  secured  the  balance.  The  new  contract 
was  also  forfeited,  and  tbe  payee  of  the  note 
(the  origiua'  purchaser)  gave  to  complainant  a 
release  of  his  rights  under  the  note.  Complain- 
ant sought  to  restrain  the  collection  of  the 
judgment,  and  to  recover  the  part  paid.  Held, 
that  the  note  was  assigned  as  a  consideration 
for  the  extension,  and  that  the  agreement  to 
credit  the  proceeds  on  the  new  contract,  if  com- 
pleted, was  only  a  conditional  concession. 

Appeal  from  circuit  court,  Marquette  coun- 
ty, in  cliancery;  John  W.  Stone,  Judge. 

BUI  by  Charles  H.  Kelsey  against  James 
Pendlll  and  Merwln  E.  Aslre  to  restrain  the 
collection  of  a  Judgment,  and  to  recover  mon- 
ey paid  thereon.  From  a  decree  in  favor  of 
complainant,  defendant  Pendlll  appeals.  Re- 
versed. 

Clafk  &  Pearl,  for  appellant  HIU  &  Rood 
(A.  B.  Eldredge,  of  counsel),  for  appellee. 

HOOKER,  J.  Pendlll,  being  owner  of  90 
acres  of  land  In  tbe  suburbs  of  Marquette, 
executed  a  contract  to  sell  the  same  to  his 
co-defendant  Aslre  for  $20,000,  of  which 
$6,000  was  paid  down;  and  the  remainder 
was  to  be  paid  in  Installments  of  similar 
amounts  at  the  expiration  of  one,  two,  and 
three  years,  respectively.  Aslre  sold  an  in- 
terest to  several  others,  who  participated  In 
subsequent  dealings.  Of  these,  Kelsey  was 
one.  The  second  payment,  due  September  8, 
1893,  was  not  made;  and  Pendlll  sought  to 
terminate  the  contract  under  the  forfeiture 
clause,  and  gave  notice  accordingly.  This 
resulted  In  a  new  agreement  between  Pendlll, 
on  the  one  hand,  and  Aslre  and  his  associ- 
ates, upon  the  other,  a  copy  of  which  is  ap- 
pended to  this  opinion.  1  The  note  given  by 
Kelsey  to  Aslre  was  delivered  to  Pendlll,  ac- 
cording to  the  contract;  payment  of  the  same 
being  guaranteed  by  Aslre,  in  writing  upon 
it  And,  before  the  expiration  of  the  optional 
period  mentioned  In  the  new  contract,  Pen- 
dlll recovered  Judgment  upon  the  note  and 
gtiaranty,  against  both  Kelsey  and  Aslre, 
upon  which  Judgment  Kelsey  paid  to  Pendlll 
the  sum  of  $300.  Aslre  and  his  associates 
did  not  perform  the  conditions  of  the  option- 
al contract  and  Pendlll  declined  to  extend 
the  time.  Kelsey  in  the  meantime  had  given 
Pendlll  security  upon  certtftn  stodt,  in  con- 
sideration of  his  withholding  execution  upon 
the  Judgment;  and  after  the  expiration  of 
the  optional  contract  Aslre  gave  to  Kelsey,  a 
release  from  farther  liability  upon  the  note. 
And  this  bill  was  filed  by  Kelsey  against 
Pendlll  and  Aslre,  praying  that  they  accoimt 
with  the  complainant  and  that  Pendlll  be 
restrained  from  prosecuting  the  collection  of 
said  Judgment  and  tliat  he  refund  to  him  the 
sum   paid.    No   relief   was   prayed    against 

1  See  end  of  this  opinion. 
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Aslre.  The  bill  was  taken  as  conf  eased  by 
Aslre,  and  PendUl  ans'vrered. 

The  comidainant  claims  that,  according  to 
the  terms  of  the  contract,  the  note  was  re- 
ceiyed  by  Pendlll,  and,  when  paid,  the 
amount  received  was  to  be  credited  to  Asire 
and  Ills  associates,  and  applied  upon  the 
purchase  price  of  the  land.  In  case  they 
availed  themselves  of  their  right  to  purchase, 
and  that,  not  having  done  so,  Pendill  has  no 
right  to  enforce  the  payment  as  to  the 
amount  unpaid,  or  to  retain  the  sum  paid 
by  Kelsey.  Upon  the  other  hand,  Pendill 
contends  that  the  note  was  given  and  re- 
ceived as  a  part  of  the  consideration  for  the 
optional  contract,  but  with  the  understand- 
ing that  it  was  to  be  applied  upon  the  pur- 
chase price,  tf  Asire  and  his  associates  should 
take  the  property.  He  offered  some  testi- 
mony tending  to  show  this,  which  was  con- 
tradicted by  Aslre.  Kelsey  admitted  paying 
$100  upon  the  Judgment  after  the  expira- 
tion of  the  contract  The  circuit  court  dis- 
regarded this  tastlmony,  holding  that  It  was 
inadmissible,  as  it  tended  to  vary  the  writ- 
ten contract,  and  disposed  of  the  case  upon 
his  construction  of  the  writing.  The  optional 
contract  extended  the  time  for  meeting  the 
payment  due  September  8,  1893,  to  Decem- 
ber 1,  1894,— a  period  of  nearly  16  months. 
There  was  testimony  tending  to  sliow  that 
at  the  time  this  contract  was  made  a  rail- 
road was  projected,  which,  if  built,  would 
be  likely  to  enhance  the  value  of  the  land. 
The  contract  itself  shows  a  forfeiture  of  the 
former  one,  under  which  it  was  agreed  that 
payments  made  should  be  forfeited.  In  the 
light  of  the  circumstances,  we  think  the 
more  reasonable  construction  of  the  writing 
to  be  that  the  note  was  delivered  as  a  part 
of  the  consideration  for  the  optional  con- 
tract, with  the  understanding  that  It  should 
be  applied  upon  the  purchase  price,  when 
paid.  If  Aslre  and  bis  associates  should  con- 
clude to  take  the  land.  This  seems  the  more 
reasonable,  inasmuch  as  full  payment  of  the 
amounts  falling  due  before  was  a  condition 
precedent  to  a  new  contract,  which  would 
leave  no  apparent  inducement  to  Pendill  to 
Incur  expense  in  collecting  the  note,  accord- 
ing to  the  interpretation  urged  by  counsel  for 
the  complainant.  The  bill  will  therefore  be 
dismissed,  with  costs  of  both  courta 

LOXG,  C.  J.,  and  GRANT,  J.,  did  not  sit 

The  other  Justices^-oncurred. 

Articles  of  Agreement  Referred  to  in  the 
Opinion. 

Articles  of  agreement  entered  into  this  twen- 
tieth day  of  DeoMnb^r,  eighteen  hundred  and 
ninety-three  (1893),  by  and  betwet^n  James 
Pendill,  of  Marquette,  Michigan,  as  party  of  the 
first  part,  and  Merwin  E.  Asire,  Gad  Smith, 
I^dia  13.  Hager,  James  Dwyer,  and  Charles 
11.  Kelsey,  of  the  same  place,  ns  parties  of  the 
second  part  witnesseth,  that  whereas,  on  the 
eighth  day  cf  September,  eighteen  hundred  and 
ninety-two,  said  party  of  the  first  part  exe- 
cuted and  delivered  a  contract,  as  party  of  the 
first  part,  to  said  Merwin  K.  Asire.  as  party 


of  the  second  part,  for  the  sale  of  lota  numbered 
one  (1),  two  (2),  and  three  (3),  of  section  two 
(2),  in  township  numbered  forty-eicbt  (48) 
north,  of  range  numbered  twenty-five  (23)  west, 
and  containing  together  ninety-seven  (97)  acres 
of  land,  more  or  less,  according  to  government 
survey  thereof;  and  whereas,  under  said  con- 
tract, it  was  agreed  that  the  said  Merwin  £<. 
Asire  should  pay  to  the  said  James  Pendill,  as 
the  purchase  price  of  said  land,  the  sum  of 
twenty  thousand  dollars,  as  follows:  Five 
thousand  dollars  on  the  execution  and  deliv- 
ery of  the  said  agrreement;  five  thousand  dol- 
lars on  the  eighth  day  of  September,  eighteen 
hundred  and  nioety-three:  five  thousand  dol- 
lars on  the  eighth  day  of  September,  eighteen 
hundred  and  ninety-four;  and  fire  thousand 
dollars  on  the  eighth  day  of  September,  eighteen 
hundred  and  ninety-five;  and  whereas,  in  said 
contract  of  sale  it  was  agreed  that  if  default 
should  be  made  by  the  said  Asire,  party  of  the 
second  part,  in  any  of  the  payments  of  tiie  prin- 
cipal and  interest  at  the  tmie,  or  at  any  of  the 
times,  hereinbefore  specified  for  the  payment 
thereof,  and  for  ten  days  thereafter,  or  in  case 
the  said  Asire,  said  party  of  the  second  part, 
should  fail  to  keep  and  perform  the  said  con- 
tract of  purchase  in  any  respect  wherein  the 
same  is  required  to  be  kept  and  performed,  in 
any  such  case  that  the  said  James  Pendill 
should  have  the  right  immediately,  in  case  of 
such  forfeiture,  to  declare  the  said  contract  of 
purchase  void  and  no  longer  binding;  and  al- 
so declare  all  payments  forfeited  to  himself, 
and  by  such  forfeiture  the  said  land,  with  the 
buildings  and  improvements  thereon,  should 
revert  to  said  Pendill;  and  whereas,  default 
has  been  made  by  the  said  Asire  and  his  aa- 
sij^ns  (who  are  hereinafter  named)  in  the  car- 
rymg  out  of  the  conditions  of  the  said  contract 
of  purchase,  as  aforesaid;  and  whereas,  the 
said  James  Pendill,  has  elected  to  declare  the 
said  contract  of  purchase  void  and  no  longer 
binding,  as  provided  by  the  said  contract  of 
purchase,  by  the  service  upon  the  said  Asire, 
and  his  assigns  (hereinafter  named)  of  a 
written  notice  of  such  election  on  his  part  to  so 
forfeit  the  said  contract;  and  whereas,  the 
said  Aslre  and  his  said  assigns  (hereinafter 
named)  claim  certain  equitable  rights  under 
said  contract  of  purchase,  of  September  eight, 
eighteen  hundred  and  ninety-two,  in  the  land 
above  described;  and  whereas,  it  appears  that 
Gad  Smith,  James  Dwyer,  Liydia  E.  Hager, 
and  Charles  H.  Kelsey  have  each  an  equal 
interest  with  the  said  Merwin  B.  Asire  In  the 
said  contract  of  September  eight  eighteen 
hundred  and  ninety-two,  by  an  agreement  en- 
tered into  by  the  said  Asire,  Dwyer,  Hager, 
Smith,  and  William  O.  Butler  (which  Butler 
has  assigned  his  interests  to  Charles  H.  Kel- 
sey), under  an  instrument  also  dated  the  eighth 
day  of  September,  eighteen  hundred  and  nine- 
ty-two: 

It  is  hereby  understood  and  agreed  by  and 
between  the  said  Jamea  Pendill,  as  said  party 
of  the  first  part,  and  said  Merwin  £.  Asire,  Gad 
Smith,  Lydia  E.  Hager,  James  Dwyer,  and 
Charles  H.  Kelsey,  as  parties  of  the  second 
part,  that  the  said  parties  of  the  second  part 
will  surrender,  release,  and  forever  quitclaim 
all  right  title,  and  interest  in  the  said  land  to 
the  said  party  of  the  first  part,  which  quit- 
claim is  this  day  made  by  the  said  second  par- 
ties to  the  said  first  party,  simultaneous  in 
date  and  in  accordance  witli  this  agreement, 
in  consideration  of  said  party  of  the  first  part 
agreeing  that  if  the  said  parties  of  the  second 
part,  their  heirs  or  assigns,  shall  by  the  first  of 
December,  eighteen  hundred  and  ninety-four, 
pay  to  said  party  of  the  first  part  the  amount 
that  was  due  to  said  party  of  the  first  part  on 
September  eighth,  eighteen  hundred  and  nine- 
ty-three, principal  and  interest,  under  the  con- 
ditions of  said  contract  of  September  eighth, 
eighteen  hundred  and  ninety-two,  from  said 
Merwin   E.  Asire,  together  with   Interest  on 
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■aid  snm  ao  dne  until  paid,  and  will  also  pay 
the  aoiu  of  five  thousand  dollars  that  would 
bare  been  due  on  the  eighth  of  September, 
eishteen  hundred  and  ninptx-fonr,  under  the 
■aid  contract  of  September  eighth,  eighteen  hon- 
dred  and  ninety-two,  togetber  with  interest 
thereon  from  September  eighth,  eighteen  hun- 
dred and  ninety-two,  until  paid,  and  also  all 
interest  which  would  have  been  due  September 
eighth,  eighteen  hondred  and  ninety-four,  on 
the  fire  thousand  dollars,  the  last  payment  men- 
tioned in  said  ooutract  of  September  eighth, 
eighteen  hundred  and  ninety-two;  and  will  also 
pay  all  taxes  that  shall  be  assessed  upon  the 
said  land,  then  said  party  of  the  first  part  will 
make  a  new  contract  of  sale  of  the  said  land 
in  question  to  the  second  parties,  for  a  price 
equal  to  the  amount  of  the  last  payment  men- 
tioned in  said  contract  of  September  eighth, 
eighteen  hundred  and  ninety-two,  to  wit,  five 
thousand  dollars,  with  interest  thereon  at  sev- 
en per  cent  from  September  eighth,  eighteen 
hundred  and  ninety-four,  and  which  consider- 
ation price  in  said  new  contract  shall  be  pay- 
able on  the  eighth  day  of  September,  A.  D. 
eighteen  hundred  and  ninety-five,  the  date 
mentioned  in  the  said  old  contract  of  Septem- 
b^  eishth,  eighteen  hundred  and  ninety-two, 
for  tlie  amount  of  the  last  payment  as  afore- 
said, with  interest,  which  new  contract  said 
par^  of  the  first  part  hereby  promises  to  make 
on  or  before  December  first,  eighteen  hundred 
and  ninety-four,  if  said  second  parties  shall 
perform  the  conditions  hereinbefore  stated;  it 
being  the  intent  of  the  said  party  of  the  first 
part  to  this  instrument  to  give  to  said  parties 
of  the  second  part  an  option  to  receive  a  con- 
tract of  sale  of  said  land  from  him  upon  the 
performing  of  the  conditions  above  stated  on 
or  before  the  first  of  December,  eighteen  hun- 
dred and  ninety-four,  but  with  the  express  un- 
derstanding and  agreement  that,  in  case  of 
failure  on  the  part  of  the  said  parties  of  the 
second  part  to  perform  such  conditions  as  afore- 
said, all  right  or  claim  under  this  agreement  to 
any  such  contract  from  the  said  party  of  the 
first  part  as  aforesaid  shall  terminate  and  end, 
without  any  notice  upon  the  part  of  the  party 
of  the  first  part  to  said  parties  of  the  second 
part  whatever;  time  being  the  essence  of  this 
contract,  and  this  agreement  being  intended  as 
■n  optional  right  on  the  part  of  the  parties  of 
the  second  part  to  elect  to  so  pay  to  said  party 
of  the  first  part  the  sum  above  stated,  and  per- 
form all  the  conditions  herein  named,  on  or  be- 
fore December  first,  eighteen  hundred  and 
ninety-four,  and  in  that  case,  receive  a  con- 
tract of  purchase  from  said  party  of  the  first 
part  of  tne  land  in  question  as  aforesaid,  but 
not  otherwise. 

It  is  further  understood  and  agreed  that 
whereas,  on  the  twenty-first  day  of  December, 
eighteen  hundred  and  ninety-two,  the  said  party 
of  the  first  part  and  the  said  Merwin  B.  Asire 
made  an  agreement  supplemental  to  the  said 
eontract  of  September  eiphth,  eighteen  hundred 
and  ninety-two  aforesaid,  whereby  said  party 
of  the  first  part  granted  to  said  Asire  the  right 
to  plat  the  said  land  into  an  addition  to  the  dty 
of  Marquette,  Michigan,  and  which  was  so 
platted  into  blocks  and  lots,  said  plat  being 
called  "Island  Beach";  and  whereas,  said 
partiea  of  the  second  part  to  this  instrument 
are  desirous  of  having  the  right  to  negotiate 
sales  of  lots  in  the  said  addition:  It  is  hereby 
further  agreed  that  they  shall  be  allowed  to 
do  so,  and  to  negotiate  sales  at  prices  not  less 
than  one  hondred  dollars  a  lot,  and  upon  pay- 
ing to  said  party  of  the  first  part  the  full  price 
at  which  lots  may  have  been  sold  prior  to  this 
date,  or  may  be  negotiated  for  sale  hereafter, 
a*  aforesaid,  said  party  of  the  first  part  agrees 
to  make  deeds  thereof  to  said  parties  of  the 
second  part,  or  to  such  persons  negotiating  for 
the  purchase  of  said  lots,  at  the  request  of  said 
parties  of  the  second  part,  as  desired,  and  also 
agree*  to  credit  the  amount  ao  received  upon 


the  amonnt  that  is  to  be  paid  by  the  parties  of 
the  second  part  in  order  to  entitle  them  to  a 
further  agreement  of  purchase  of  the  said  land 
as  aforesaid. 

It  is  further  understood  and  agreed  that  the 
aforesaid  Merwin  B.  Asire  shall  assign  to  the 
said  party  of  the  first  part  a  note  which  he 
holds  against  the  said  Charles  H.  Kelsey  for 
eight  hundred  dollars,  which,  when  paid,  shaD 
be  credited  by  the  said  ^arty  of  the  first  part 
upon  the  sum  so  to  be  paid  as  the  consideration 
for  a  new  contract  of  purchase  as  aforesaid 
of  the  entire  property  as  aforesaid,  but  the  said 
note  is  not  to  be  received  itself  as  such  pay- 
ment, until  the  money  shall  be  paid  thereon; 
it  bemg  understood  that  no  such  partial  pay- 
ments, whether  from  lots  or  the  note  afore- 
said, shall  entitle  the  parties  of  the  second  pert 
to  such  new  contract  of  purchase  of  the  entire 
property  as  aforesaid,  unless  the  full  amount 
that  would  have  been  due  on  December  first, 
eighteen  hundred  and  ninety-four,  to  said  party 
of  the  first  port,  imder  the  old  contract  of  Sep- 
teiqber  eighth,  eighteen  hundred  and  ninety- 
two,  if  kept  in  force,  shall  be  paid  on  or  before 
December  first,  eighteen  hundred  and  ninety- 
four. 

In  witness  whereof,  the  said  parties  hereto 
have  herctinto  set  their  hands  and  seals  the 
day  and  year  first  above  written.  Executed  In 
duplicate. 

James  Pendill.     [Seal.] 
Merwin  E.  Asire.     [Seal.] 
Gad  Smith.     [Seal.] 
Lydia  E.  Hager.     (Seal.] 
James  Dwyer.     (Seal. 
Charles  H.  Kelsey.     (Seal.] 
Signed,  sealed,  and  delivered  in  presence  of 
B.  O.  Pearl. 
F.  O.  Brown. 


HAWBS  ▼.   DETROIT  FIRB  &  MARINE 
INS.  CO. 

(Supreme  Court  of  Michigan.    May  19.  1886.) 

HORTOAOE   POKECLOSURR— DSFAOLT  IS  ISTBRKST — 

Option  to  Dbclarb  Pkixcipal  Dob— Notiob  or 
Blectios — Validitt  or  Salb — Biu.  to  Rbobw 
— Necessarx  Parties. 

1.  Where  a  mortgage  authorizes  the  mort- 
gagee, at  his  election,  to  treat  the  principal 
snm  as  dne,  in  case  of  default  in  the  payment 
of  interest,  the  institution  of  foreclosure  pro- 
ceedings sufficiently  indicates  his  election,  and 
previous  notice  thereof  is  not  necessary. 

2.  Where  a  part  of  the  farm  mortgaged 
was  not  used  in  connection  with  the  other  por- 
tions, but  was  held  for  sale  in  parcels,  as  [Mat- 
ted,— such  plat,  though  not  recorded,  being 
recognized  by  the  mortgagee,  and  referred  to 
in  describing  the  property, — the  sale,  on  fore- 
closure, should  be  in  parcels. 

3.  A  bill  to  net  aside  a  deed  made  on  a 
statutoi^  foreclosure  of  a  mortgage,  for  irreg- 
ularity m  selling  the  property  as  a  whole,  in- 
stead of  in  parcels,  is,  in  effect,  a  bill  to  re- 
deem; and  complainant  must  pay  the  mort- 
gage debt,  or  submit  to  a  sale  of  the  premises 
for  such  payment 

4.  A  bill  to  set  aside  a  deed  made  on  a 
statutory  foreclosure  of  a  mortga^  executed  by 
complainant  and  his  wife,  for  failure  to  sell  in 
parcels,  is,  in  effect,  a  bill  to  redeem,  and  the 
wife  Is  a  necessary  party. 

Appeal  from  circuit  court,  Kalamazoo  coun- 
ty, in  chancery;   Qeorge  M.  Buck,  Judge. 

Bill  by  Jofllah  L.  Hawea  against  the  De- 
troit Fire  &  Marine  Insurance  Company  to 
set  aside  a  deed  made  on  a  statutory  fore- 
closure of  a  mortgage.  From  a  decree  for 
complainant,  defendant  appeals.     Reversed. 
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Moores  &  Goff,  for  appellant  Hawea  & 
Luby  (A.  J.  MUls,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  Complainant  filed  a 
bill  to  set  aside  a  deed  made  on  a  statutory 
foreclosure  of  a  mortgage  executed  by  him- 
self and  wife.  The  mortgage  contained  a 
provision  that  in  case  of  default  in  payment 
of  the  interest  at  its  maturity,  continuing  for 
a  period  of  SO  days,  the  principal  sum,  with 
all  the  arrearages  of  interest,  should  become 
due  and  payable  immediately.  The  property 
mortgaged  was  described  in  the  mortgage  as 
follows:  "The  southwest  quarter,  (IGO)  one 
hundred  sixty  acres,  and  the  souinerly  thirty 
(30)  acres,  of  the  east  half  of  the  northwest 
quarter  section  number  nineteen  (19);  all3.>, 
that  portion  of  the  north  half  of  the  south- 
east quarter  of  said  section  nineteen  (19)  ly- 
ing west  of  the  Cunstocli  road  (so  called),  and 
north  of  a  private  way,  marked  on  the  plat 
of  the  subdivision  of  said  Hawes  as  lots  num- 
ber six  (6),  seven  (7),  and  eight  (8),  and  con- 
taining about  thirty-one  (31)  acres;  all  in 
township  two  (2)  south,  range  ten  (10)  west" 
At  the  time  of  the  foreclosure  of  the  mort- 
gage, three  installments  of  interest  were  past 
due;  and  the  mortgagee,  assuming  to  act  un- 
der the  option  contained  in  the  mortgage, 
claimed.  In  obtaining  notice  of  sale,  that  the 
whole  amount  was  due,  and  sold  the  property 
for  the  whole  amount  The  proi)erty  was 
not  sold  in  parcels,  but  as  a  whole.  The  two 
principal  grounds  of  complaint  made  against 
tb3  regolarity  of  the  proceeding  are  that 
there  had  been  no  previous  notice  of  the  in- 
tention to  dedare  the  whole  amount  due,  and 
that  the  property  should  have  been  sold  in 
parcels.  The  circuit  Judge  sustained  the 
Claim  of  the  complainant  as  to  each  of  these 
contentions,  set  aside  the  sale,  and  decreed  a 
sale  of  the  premises  in  parcels  to  satisfy  the 
amount  of  the  Interest  due.  Defendant  ap- 
peals. 

1.  By  the  clear  weight  of  authority,  notice 
of  election  to  treat  the  whole  amount  of  the 
mortgage  debt  as  due  before  proceeding  to 
foreclose  is  not  necest'ary.  The  procedure  to 
foreclose  sufficiently  shows  the  mortgagee's 
Intention.  Harper  v.  Ely,  56  III.  179;  Jones, 
Mortg.  §  1182;  Plng.  Chat  Mortg.  §  45,  and 
cases  cited;  Johnson  v.  Van  Yelsor,  43  Mich. 
208,  6  N.  W.  265. 

2.  The  mortgagor,  when  applying  for  the 
loan,  proposed  at  first  to  indnde  only  that 
portion  of  the  land  not  platted,  but  stated 
in  the  letter  requesting  a  loan  that  it  thought 
necessary,  he  would  cover  the  platted  portion 
which  he  held  for  sale.  This  was  described 
in  the  correspondence  as  celery  laud.  When 
the  mortgage  was  made,  an  agreement  per- 
mitting the  mortgagor  to  sell  this  land,  or 
any  •portion  of  it  at  $80  per  acre,  was  made. 
As  a  matter  of  fact,  this  description  of  land 
was  not  used  in  connection  with  the  other 
portions  of  the  farm,  but  was  held  for  sale 
In  parcels  as  platted.  While  this  plat  was 
not  recorded,  it  was  recognized  by  the  mort- 


gagee, and  the  property  was  described  by 
reference  to  It  We  think,  under  these  cir- 
cumstances, it  cannot  be  said  to  comprise, 
with  the  remaining  portion,  one  farm;  and 
the  sale  must  be  said  to  be,  for  this  reason. 
Irregular. 

3.  It  is  contended  by  the  defendant  that 
the  remedy  of  complainant  is  by  bill  to  re- 
deem. The  practice  In  such  cases  is  pointed 
out  in  Fosdick  v.  Van  Husan,  21  Mich.  567, 
and  Huyck  v.  Graham,  82  Mich.  357,  46  N. 
W.  781,  and  It  rests  upon  the  principle  that 
he  who  seeks  equity  must  do  equity;  and, 
as  complainant  asks  relief  in  equity,  he 
should  either  be  prepared  to  make  payment 
or  have  a  sale  of  the  premises  for  the 
amount  due.  For  this  purpose  the  complain- 
ant's wife  should  have  been  made  a  party. 
The  case  will  be  remanded,  with  leave  to 
complainant  to  make  his  wife  a  party  com- 
plainant, and  on  failure  to  do  so  within  30 
days  the  bill  will  be  dismissed.  Upon  her 
being  made  a  party,  a  decree  should  be  en- 
tered permitting  complainant  to  pay  the 
amount  of  the  mortgage  and  Interest  within 
60  days,  and,  in  default  thereof,  decreeing  a 
sale  of  the  premises  in  parcels  to  satisfy  the 
amount  of  the  mortgage,  principal  and  inter- 
est, and  costs.  Neither  party  will  recover 
costs  in  the  court  below.  Defendant  will  t>e 
entitled  to  recover  costs  In  this  court 

LONG,  C.  X,  did  not  sit  The  other  Jus- 
tices concurred. 


FLETCHER  v.  CHICAGO  &  N.  W.  RT.  CO. 
(S«preme  Court  of  Michigan.    May  19,  1896.) 

MAUCIOUS  PllOSKOUTION  —ADVICE  OF  ColTNgBI. — 

Damaoes— EviDBXOE— Probabli  Cause. 

1.  That  all  the  material  facts  were  fairly 
submitted  to  an  attorney  of  18  years'  experi- 
ence, and  that  the  criminal  complaint  was  made 
on  his  advice,  is  a  ^ood  defense  to  an  acdon  for 
malicious  prosecution. 

2.  In  an  action  for  malicious  prosecution, 
there  was  evidence  that  prior  to  hia  arrest  plain- 
tiff had  been  under  surgical  treatment  and 
had  been  advised  by  his  physician  to  be  care- 
ful about  taking  cold,  and  he  testified  that  on 
his  way  to  the  examining  justice  he  was  com- 
pelled to  be  out  in  the  cold,  and  that  he  suf- 
fered therefrom.  It  also  appeared  that  be 
was  addicted  to  the  use  of  intoxicating  liq- 
uors, and  his  physician  testified  that  the  con- 
ditions present  when  he  examined  plaintiff  aft- 
er the  arrest  might  have  been  due  to  the  use 
of  such  liquors,  and  it  was  shown  that  plain- 
tiff unnecessarily  exposed  himself  to  the  weath- 
er while  waiting  for  bis  examination.  Held, 
that  plnintiCTs  injury  from  the  cold  could  not 
be  conRidered  in  estimating  damages. 

3.  In  an  action  tor  malicious  prosecution, 
a  newspaper  article,  containing  the  details  of 
the  arrest,  and  other  matter  which  was  not 
shown  to  have  been  prompted  by  defendant  or  ita 
agent,  was  admissible  in  so  far  as  it  stated  the 
Imre  fact  of  arrest  but  was  inadmissible  in  so 
far  as  it  stated  what  defendant  intended  to  do 
in  the  matter. 

4.  In  an  action  for  malicious  prosecution, 
the  docket  entry  of  the  justice  of  the  peace 
who  conducted  the  criminal  examination  was 
inadmissible  in  so  far  as  it  embodied  an   nn- 
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warranted  recital  that  the  prosecution  was  dis- 
continued by  one  who  represented  the  prose- 
cutor. 

5.  In  an  action  for  malicions  prosecution 
of  plaintiff  for  receiving  gooda  stolen  from  a 
railroad  companT  with  Icnowledge  of  the  theft, 
declarations  of  the  local  attorney  for  the  road, 
who  had  not  been  employed  on  the  case,  and 
who  had  no  general  authority,  that  there  had 
been  considerable  stealing  from  the  company,' 
and  that  plaintiff  was  suspected,  were  inadmis- 
sible. 

6.  Eridence  that  there  had  been  frequent 
thefts  of  goods  from  a  railroad  company;  that 
plaintiff  was  with  one  who  stole  goods  from 
the  comiiany;  that  such  goods  were  afterwards 
found  with  gooda  belonging  to  plaintiff;  and 
that  plaintiff  carried  them  away  with  him.  and 
had  them  sent  to  his  honse.^ufficiently  shows 
probable  cause  for  the  prosecution  of  plain- 
tiff for  receiying  atolra  gooda  with  knowledge 
of  the  theft 

Error  to  circuit  court,  Oogebic  county;  Nor- 
man W.  Halre,  Judge. 

Action  by  Lennell  C.  Fletcher  against  the 
Chicago  St,  Northwestern  Railway  Company 
for  malidoua  prosecution.  Judgment  for 
plalntur,  and  defendant  brings  error.  Re- 
versed. 

R.  C.  Flannlgan,  for  appellant  Button  & 
Norris,  for  appellee. 

GRANT,  J.  A  Mr.  Honie  made  complaint 
before  a  Justice  of  the  peace  of  Interior  town- 
ship, county  of  Ontonagon,  charging  that  a 
jar  of  butter  had  been  stolen  from  the  de- 
fendant company,  and  that  he  had  good  rea- 
son to  suspect  that  plaintiff  received  said 
jar  of  butter  knowing  It  to  be  stolen,  rialn- 
tlCT  appeared  before  the  Justice  on  the  fol- 
lowing day,  nnd  his  examination  was  post- 
poned. This  suit  was  discontinued,  and  a 
similar  complaint  made  by  Mr.  Houle  before 
a  Justice  of  the  peace  In  Bessemer,  Oogebic 
county,  on  January  22d.  An  examination 
was  held,  the  Justice  found  probable  cause  to 
believe  the  plaintiff  guilty,  and  beld  him  to 
the  clFcnit  court  for  trial.  In  the  circuit 
court  a  nol.  pros,  was  entered  by  the  prose- 
cuting attorney.  Plaintiff  then  instituted  this 
rait  for  malicious  prosecution,  and  had  ver- 
dict and  Judgment. 

The  larceny  of  the  Jar  Is  conclusively  estab- 
lished, and  that  it  was  stolen  by  one  Ole, 
who,  with  the  plaintiff  and  two  men  by  the 
name  of  Hler,  passed  together  over  the  plat- 
form to  the  caboose  of  the  train,  which  plain- 
tiff and  the  Hiers  took  for  conveyance  to 
Panlding,  where  plaintiff  lived.  Ole  carried 
the  Jar  into  the  caboose,  which  be  entered  at 
the  same  time  with  the  plaintiff.  The  Jar 
was  placed,  with  some  packages  which  plain- 
tiff had  purchased  at  Wattersmeet,  upon  the 
floor  of  the  cupola  of  the  caboose.  Ole  did 
not  accompany  the  train.  Within  a  few  mln- 
ntes  after  the  Jar  was  taken,  the  trainmen 
discovered  its  loss.  One  Johnson  had  seen 
Ole  carrying  the  Jar,  from  which  the  tag  had 
been  torn.  Into  the  caboose.  Upon  investiga- 
tion It  was  discovered  with  the  plalfitiff's 
packages.  Upon  arriving  at  Paulding,  plain- 
tiff requested  Mr.  Hler  to  assist  him  In  carry- 


ing them  out.  They  stood  together  when 
Hier  took  some  of  them.  Including  the  Jar. 
Plaintiff  took  the  rest  of  his  things,  and  the 
two  left  the  car,  and  went  to  plaintlfTs  sa- 
loon. The  Jar,  with  other  things,  was  there 
placed  upon  the  bar.  Plaintiff  went  behind 
the  bar,  dealt  out  some  liquor  to  those  pres- 
ent, and  then  requested  Hier  to  take  the 
things  to  his  bouse,  about  300  feet  distant. 
The  conductor  saw  Hler  take  the  Jar  from 
the  car,  and  carry  it  away.  Not  knowing 
him,  he  inquired  his  name  of  some  one.  This 
person  went  immediately  and  Informed  Mr. 
Hier  of  the  inquiry  made  by  the  conductor. 
Thereupon  Mr.  Hier  went  immediately  to  the 
conductor  before  the  train  went  out,  and 
asked  if  anything  was  wrong  with  the  Jar 
of  butter,  to  which  the  conductor  replied, 
"You  will  find  out  In  a  day  or  two."  On  the 
next  day  Hier  returned  the  Jar  to  defendant 
Soon  after  this  Houle  appeared  at  Walters- 
meet  and  Paulding,  Investigating  into  the  al- 
leged theft.  He  and  the  conductor  appeared 
before  Justice  Shields,  and  stated  the  case  to 
the  Justice,  before  whom  the  first  complaint 
was  then  made.  The  Justice  testified  that 
he  issued  a  warrant,  which,  however,  was  not 
produced  upon  the  trial.  The  further  facts, 
so  far  as  material,  will  be  stated  in  connec- 
tion with  the  points  discussed  and  deter- 
mined. 

1.  I  think  that  the  court  should  have  In- 
structed the  Jury  that  there  can  be  no  re- 
covery for  the  second  arrest  because  Mr.* 
Houle  fairly  laid  all  material  facts  before 
Mr.  Riley,  an  attorney  of  18  years'  experience, 
and  acting  prosecuting  attorney  of  the  coun- 
ty, upon  whose  advice  the  complaint  was 
made  and  the  warrant  issued.  Mr.  Riley  was 
a  witness  for  the  plaintiff,  and  testified  to  the 
facts  communicated  to  him  by  Houle,  and  It 
conclusively  appears  from  his  testimony  that 
all  the  material  facts  were  placed  before  him 
by  Mr.  Houle.  This  defense  was  not  weak- 
ened because  Mr.  Riley  was  the  local  attor- 
ney for  the  company.  Biven  If  Mr.  Riley  had 
not  been  the  prosecuting  attorney,  but  the 
private  attorney  of  the  company,  and  all  the 
material  facts  had  been  placed  before  him, 
such  advice,  acted  upon,  would  constitute  a 
complete  defense.  Perry  v.  Sutler,  92  Mich. 
72,  52  N.  W.  801;  Le  Clear  v.  Perkins  (Mich.) 
61  N.  W.  357. 

2.  I  think  one  element  of  damage  was  im- 
properly submitted  to  the  Jury.  In  Decem- 
ber, before  the  first  alleged  arrest,  plaintiff 
had  had  an  operation  performed  in  a  hospi- 
tal in  Ashland,  Wis.  After  it  was  perform- 
ed, and  before  leaving  for  home,  his  physi- 
cian cautioned  him  to  be  careful  about  any 
extraordinary  exertion,  and  about  taking 
cold.  At  neither  arrest  was  the  plaintiff 
actually  Imprisoned,  or  even  put  under  re- 
straint He  was  allowed  to  go  and  come  as 
he  chose,  upon  bis  promise  to  appear  before 
the  Justice  for  examination.  He  claims  that 
In  going  from  the  train  to  the  Justice's  of- 
fice January  16th,  a  distance  of  about  100 


Digitized  by  VjOOQlC 


C7  NOBTHWESTBRN  RBPOBTER. 


<MldL 


feet,  he  got  his  feet  wet,  caught  cold,  and 
that  about  five  days  thereafter  his  Injured 
parts  were  affected,  and  that  he  suffered 
therefrom.  Be  wore  cloth  shoes,  as  be  suid, 
to  prevent  his  slipping.  He  admitted  that 
he  was  addicted  to  the  use  of  intoxlcatiug 
liquors;  that  he  was  frequently  under  the 
influence  of  liquor;  that  he  had  bad  two 
fights,  not  far  from  the  time  of  his  arreat.  In 
one  of  which  he  knocked  a  man  down,  and 
In  the  other  he  threw  a  man  out  of  his  sa- 
loon, among  some  beer  kegs;  that  on  the 
16th  of  January  he  went  to  saloons  in  In- 
terior at  least  twice,  and  in  doing  so  he 
walked  in  the  snow;  that  the  weather  on 
the  14th  and  the  15th  was  the  same  as  on 
the  16th,  the  conditions  of  the  snow  the 
same  at  Paulding  as  at  Interior;  that  he 
walked  many  hundred  feet  In  the  snow  on 
these  two  days,  wearing  the  same  cloth 
shoes.  He  had  no  appearance  of  sickness, 
and  made  no  complaint  to  the  officer.  His 
own  physician  testified  that  his  condition, 
when  he  examined  him  after  the  arrest, 
might  have  been  the  result  of  the  use  of  in- 
toxicating liquors  alone.  There  was  no  ne- 
cessity of  his  wearing  cloth  shoes,  which 
would  wet  through  in  walking  upon  the 
snow.  He  exposed  himself,  while  at  In- 
terior, awaiting  examination  before  the  }as- 
tlce,  unnecessarily  In  walking  through  the 
snow  on  his  way  to  saloons,  and  In  remain- 
ing outdoors,  when  there  was  ample  oppor- 
■tnnlty  for  him  to  be  Indoors.  The  injury 
from  which  he  claimed  to  be  suffering  was 
a  peculiar  one,  which  might  naturally  excite 
the  sympathy  of  a  Jury.  Upon  no  other  ba- 
sis can  the  large  verdict  of  $2,500  be  ac- 
counted for.  A  person  cannot  recover  for 
the  alleged  wrong  of  another,  when  It  clear- 
ly appears,  from  his  own  admissions,  that 
his  own  Indiscreet  and  negligent  conduct 
has  contributed  to  the  injury,  or  when  such 
injury  can,  with  more  reason,  be  attributed 
to  the  UMex,  than  to  the  former.  The  court 
should  have  eliminated  these  elements  of 
damage,  claimed  to  resnlt  from  physical 
suffering,  entirely  from  the  consideration  of 
the  Jury;  and,  in  view  of  a  new  trial.  It  is 
proper  also  to  remaik  that  all  evidence  of 
this  operation  and  his  physical  suffering 
should  be  excluded  from  the  consideration 
of  the  Jury. 

3.  Objection  was  made  to  the  admission  of 
a  certain  newspaper  article  upon  the  arrest 
of  plaintiff  and  Hler.  It  reads  as  follows: 
"The  Northwestern  Tracing  Department  is 
going  to  make  it  decidedly  hot  for  certain 
light-fingered  people  who  live  on  the  Interior 
branch.  For  some  months  past  a  series  of 
petty  robberies  have  been  committed  against 
the  company,  the  climax  being  reached  when 
two  men,  named  Fletcher  and  Hler,  were 
placed  under  arrest,  at  the  Instance  of  the 
company's  detective,  charged  with  stealing 
merchandise  from  the  platform  of  the  Wat- 
tersmeet  depot  Conductor  Lyon,  Messenger 
Seld,  and   Brakemen   Lavigne  and  Dnrke 


went  to  Wattersmeet  Wednesday  to  appear 
as  witnesses  against  the  alleged  robbers,  but 
the  hearing  was  postponed  until  next  Tues- 
day, January  90th.  The  company  propose 
to  push  the  matter  to  the  limit"  So  far  as 
this  article  stated  the  fact  of  the  arrest,  it 
was  admissible,  under  the  authorities  cited; 
but  in  so  far  as.lt  stated  what  the  company 
proposed  to  do.  It  was  clearly  Incompetent 
There  was  nothing  to  show  that  the  article 
was  prompted  by  the  company,  or  by  an 
agent  thereof.  It  may  have  furnished  the 
entire  reason  for  the  Juiy  to  find  that  Mr. 
Houle  was  authorized  by  the  company  to 
make  the  complaint  If  such  an  article  be 
so  framed  that  it  cannot  be  read  without 
introducing  the  objectionable  matter,  it  must 
be  excluded;  but  It  would  be  competent  to 
have  It  appear  before  the  Jury  that  the  fact 
of  his  arrest  was  published  In  the  paper. 
Anderson  v.  Keller,  67  Ga.  68. 

4.  The  docket  entry  of  Justice  Fields  in  the 
case  of  People  v.  Fletcher,  was  introduced 
In  evidence  and  read  to  the  Jury.  In  so  far 
as  it  stated  those  things  which  the  law  re- 
quires to  be  there  entered,  it  was  admissible, 
but  the  statement  that  the  case  was  "discon- 
tinued by  S.  S.  Houle,  representing  the  G.  ft 
N.  W.  B.  R.  Oo."  was  Inadmissible. 

6.  Mr.  George,  the  Justice,  was  permitted, 
under  objection,  to  testify  that  Mr.  Riley, 
the  acting  prosecuting  attorney  and  local  at- 
torney for  the  company,  said  to  hbn,  the 
morning  after  the  issuing  of  the  arrest:  "To 
the  best  of  my  recollection,  Mr.  Riley  said 
there  had  been  considerable  feeling  over  the 
stealing  from  the  railroad  company  between 
Wattersmeet  and  Paulding,  and  that  they 
thought  Fletcher  had  been  at  the  bead  of  it 
and  that  they  wanted  to  put  a  stop  to  It" 
As  local  attorney  Mr.  Riley  had  not  been 
authorized  to  act  or  speak  for  the  company, 
except  as  to  those  matters  which  were  ^)e- 
cially  Intrusted  to  him.  He  had  no  general 
authority.  He  had  not  been  employed  by 
the  company  In  this  matter,  and  therefore 
this  testimony  should  have  been  excluded. 

6.  I  also  think  that  the  court  as  the  rec- 
ord now  stands,  should  have  directed  a  ver- 
dict for  the  defendant,  for  the  reason  that 
there  was  probable  cause  to  believe  that 
plaintiff  was  guilty  of  the  crime  with  whicb 
he  was  charged,  and  there  is  no  scbitUla  of 
evidence  upon  this  record  to  show  any  mal- 
ice, either  on  the  part  of  Mr.  Houle  or  any 
officer  of  the  defendant  company.  The  peo- 
ple at  large  are  intereated  in  the  suppres- 
sion of  crime.  While  the  advice  of  the  jus- 
tice of  the  peace  Is  no  defense  to  an  action 
for  malicious  prosecution,  yet  In  this  case  it 
is  of  Importance  in  determining  the  quesUon 
of  malice,  without  which  plaintiff  is  not  en- 
titled to  recover.  Mr.  Shields,  the  Justice 
of  the  peace  before  whom  the  first  complaint 
was  made,  a  witness  for  the  plaintiff,  tes- 
tified that  Mr.  Houle  and  the  condnctor 
placed  all  the  facts  and  circumstances  in  re- 
gard to  the  larceny,  and  plaintiff's  connoc- 
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tlon  therewith,  before  him,  and  that  he  act- 
ed thereon.  There  Avas  no  haste  In  making 
the  complaint  against  the  plaintiff.  No  de- 
Btre  Is  shown  on  the  part  of  any  one  to  do 
othtt^rlBe  than  to  accomplish  the  arrest  of 
the  guilty  parties.  There  Is  no  evld^ice  of 
bad  faith.  Stealing  from  the  railroad  com- 
pany had  been  going  on  for  some  time.  Mr. 
Ole  had  left  the  country,  and  could  not  be 
found.  Immediately  after  the  larceny,  the 
property  was  found  In  plaintiff's  possession. 
It  was  taken  to  his  saloon,  and  from  thence 
to  hia  house.  Mr.  Hier,  who  evidently  was 
with  Ole  and  the  plahitlff  when  the  Jar  was 
stolen,  upon  being  told  that  the  conductor 
was  inquiring  his  name,  immediately  sought 
him,  and  asked  if  anything  was  wrong  about 
the  jar  of  butter.  This  clearly  showed  his 
knowledge  of  how  It  was  obtained.  No  rea- 
sonable person  can  reach  any  other  conclu- 
sion than  that  the  plaintiff  saw  It  among 
his  things  In  the  caboose;  tliat  he  saw  Hier 
take  it  from  the  caboose;  that  he  saw  It 
upon  his  bar;  that  he  knew  Hier  took  it  to 
hie  house;  that  he  knew  that  Ole  stole  it; 
and  that  he  knew  tliat  It  was  not  his.  The 
only  defense  he  sets  up  Is  that  he  had  drunk 
a  good  deal  that  day,  and  was  In  a  state  of 
partial  intoxication.  If  parties,  under  these 
circumstances,  cannot  make  a  criminal  com- 
plaint without  being  subjected  to  an  action 
for  malicious  prosecution,  then  It  is  hardly 
saXe  for  any  man  whose  property  has  been 
stolen  to  make  such  complaint 

It  Is  unimportant  to  consider  the  sereral 
other  allegations  of  error. 

Judgment  reversed,  and  a  new  trial  or- 
dered.   The  other  justices  concurred. 


KBAUSB  T.  EQUITABLB  LIFE  ASSUB. 

SOC.  OF  U.  S. 
(Supreme  Ckturt  of  Michigan.  Ma;  19,  1896.) 
Wbioht  of  Etiobncb— Qdbstiom  vor  Jcrt. 
Where  the  acta  of  the  parties  to  an  ac- 
tion are  in  any  way  inconsistent  with  their  tes- 
timony, it  is  for  the  jury  to  determine  wheth- 
er ■not  inferences  as  arise  from  their  acts  are 
overcome  by  the  testimony  given,  when  one  of 
the  parties  to  the  transaction  is  dead. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Samuel  Ejrause,  administrator  of 
Benjamin  S.  Krause,  deceased,  against  the 
Equitable  Ldfe  Assurance  Society  of  the 
United  States,  on  a  life  insurance  policy. 
There  was  n  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Atkinson  &  Halgh.  far  appellant  Edward 
A  6«tt  (Alfred  Russell,  of  counsel),  for  ap- 
pellee. 

MOIfTGOMERT,  J.  This  case  has  been 
before  the  court  on  two  former  occasions, 
and  the  opinions  are  reported  in  99  Mich.  464, 
68  N.  W.  496,  and  in  68  N.  W.  440.  Prac- 
tically the  only  question  Is  whether,  on  the 


last  trial,  the  circuit  judge  followed  the  <9ia- 
lon  of  Mr.  Justice  GRANT  in  63  N.  W.  The 
circuit  judge  left  it  to  the  jury  to  say  wheth- 
er the  new  arrangement  by  which  the  new 
policy  was  to  take  the  place  of  the  old  was 
perfected  and  complete,  and  whether  It  was 
waived  by  the  company  afterwards.  We 
think  these  questions  were  properly  submit- 
ted to  the  jury.  It  was  said  by  Mr.  Justice 
GRANT  in  the  former  opinion  that:  *^he  col- 
iecti<m  of  the  note  cannot  be  held  to  have 
operated  as  a  waiver  of  the  new  agreement, 
If  there  was  one,  and  to  have  conclusively 
established  the  restoration  of  the  first  policy. 
It  became,  therefore,  a  question  of  fact  for 
the  Jury  to  determine,  whether,  under  all 
the  evidence,  such  an  agreement  was  made, 
and  whether  It  was  in  force."  The  jury 
might  well  have  found  that  the  parties  did 
not  intend  that  the  agreement  tor  the  new 
policy  should  take  effect  until  the  note  was 
delivered  up;  and  the  collection  of  the  note, 
while  not  a  conclusive  evidence  of  waiver, 
under  the  circumstances,  was  some  evidence 
of  it,  unless  the  court  be  bound  to  accept  the 
explanation  given  by  defendant's  witnesses. 
But  we  think,  when  the  acts  of  the  parties 
are  in  any  way  Inconsistent  with  their  pres- 
ent testimony,  and  particularly  when  one  of 
the  parties  to  the  transaction  is  dead.  It  Is 
proper  to  allow  the  Jury  to  determine  wheth- 
er such  inferences  are  overcome  by  the  testi- 
mony given.   The  judgment  will  be  affirmed. 

LONG,  O.  J.,  did  not  Bit   The  other  Jus- 
tices concurred. 


KINGSLEY  v.  BLOOMINGDALE  TP. 
(Supreme  Court  of  Michigan.  May  19,  1896.) 
Nerliobkcb— Froziuatb  Cause. 
Where  a  horse,  in  spite  of  his  driver,  and 
solely  by  reason  of  the  condition  of  a  check- 
rein,  backs  a  buggy  upon,  and  then  off  at  the 
side  of,  a  bridge  just  crosaed,  the  absence  of 
railings  on  the  side  of  the  bridge  la  not  the 
proximate  cause  of  the  accident 

Error  to  circuit  court.  Van  Buren  county; 
George  H.  Buck,  Judge. 

Action  by  Floyd  Kingsley  against  the  town- 
ship of  Bloomlngdale  for  personal  injuries 
caused  by  a  defective  bridge.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

A.  Lynn  Free  and  F.  J.  Gavanaugh,  for  ap- 
pellant   Titus  &  McNeil,  for  appellee. 

HOOKER,  J.  In  this  cause  the  plaintiff 
appeals  from  a  directed  verdict  in  favor  of 
the  defendant,  a  township,  which  was  char- 
ged with  the  duty  of  maintaining  a  bridge. 
The  plaintiff's  testimony  shows  that  the 
bridge  was  16  feet  long,  and  was  made  of 
iriank  14  feet  long,  laid  upon  stringers,  and 
the  bank  joined  the  bridge  at  an  elevation  of 
about  3  feet  above  the  bottom  of  the  ditch 
which  the  bridge  crossed.     He  had   safely 
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crossed  the  bridge  far  enough  to  bring  the 
back  wheels  of  his  carriage  8  feet  or  more 
from  the  bridge,  where  he  stopped  several 
minutes,  in  conversation  with  a  neighbor. 
His  horse  got  the  checkreln  over  a  thill,  and 
began  backing,  and,  disregarding  both  com- 
mand and  whip,  backed  the  vehicle  upon,  and 
off  from,  the  bridge.  It  is  claimed  that  the 
township  was  negligoit  in  not  providing  a 
railing  to  the  bridge. 

We  have  held  in  some  cases  that  circum- 
stances might  require  railings,  but  in  no  case 
have  we  gone  so  far  as  to  hold  that  a  high- 
way or  bridge  required  fencing,  except  In 
cases  of  obvious  danger.  If,  however,  this 
is  a  proper  question  to  leave  to  the  jury,  in  or- 
dinary cases,  it  appears  in  this  case  that  the 
horse  was  not  frightened  or  caused  to  back 
by  any  act  or  neglect  of  the  township.  It 
was  caused  by  the  checkreln  pulling  upon  the 
horse,  apparently  leading  him  to  think  he 
was  expected  to  back,  and  effectually  taking 
the  control  of  the  horse  from  the  master,  so 
far  as  the  guidance  was  concerned.  Blows 
even  did  not  affect  him,  and  it  is  apparent 
thht  the  lack  of  railings  was  not  the  proxi- 
mate cause  of  the  accident,  but,  if  a  cause  at 
all,  was  the  remote  cause.  This  question  has 
been  before  the  court  several  times,  and  need 
not  be  again  discussed.  It  seems  closely 
analogous  to  the  cases  of  Bcall  v.  Athens  Tp., 
81  Mich.  536,  45  N.  W.  1014,  and  St.  Clair 
Mineral  Springs  Co.  v.  City  of  St.  Clair,  06 
Mich.  463,  56  N.  W.  18.  The  Judgment  will 
therefore  be  atBrmed. 

LONG,  C.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


WALES  T.  GRAY  et  aL 

(Supreme  Court  of  Michigan.     May  19,  1896.) 

Trust  —  Vakianob  or  Tbbms  —  Application  of 
Payments. 

The  terms  of  a  trust  declared  in  writ- 
ing, on  which  real  estate  Is  conveyed  to  a  trus- 
tee, cannot  be  changed  by  subsequent  direc- 
tions of  the  grantor;  and  where  the  declara- 
tion provided  that  the  land  should  be  sold,  and 
the  proceeds  devoted  to  the  payment  of  two 
notes,  snch  proceeds,  if  insufficient  to  pay  the 
notes  in  full,  should  be  applied  pro  rata. 

Appeal  from  circnit  court,  Wayne  county, 
in  chancery;   Oscar  Adams,  Judge. 

Actl<Mi  by  Edwin  A.  Wales  against  William 
J.  Gray  and  others.  Decree  for  defendants, 
and  complainant  appeals.    Affirmed. 

On  October  10,  1881,  defendant  Chares  P. 
Toll  was  Indebted  to  the  Citizens'  Savings 
Bank  uix>n  two  promissory  notes,— one  tor 
$2,^650,  indorsed  by  the  complainant  and 
Charles  Toll,  and  then  past  due;  the  other 
for  ^1,900,  Indorsed  by  Charles  Toll  alone, 
and  to  become  due  on  October  2l8t  of  the 
same  year.  In  order  to  secure  these  two 
notes,  Charles  P.  Toll  conveyed  certain  lands 
in  trust  to  defendant  Gray,  who  executed  a 
declaration  of  trust  which  stated  that  the 


land  was  conveyed  to  him  for  the  following 
purpose:  "(1)  To  sell  the  same  fo»  tbe  best 
price  I  can  obtain,  and  to  devote  the  net  pro- 
ceeds to  the  payment  of  two  certain  notes, — 
one  for  the  sum  of  $2,650,  dated  May  28, 1891, 
and  payable  In  three  months  from  Its  date, 
and  Indorsed  by  Charles  Toll  and  E.  A. 
Wales;  and  one  for  tbe  sum  of  |1,900,  dated 
Jttne  18,  1891,  and  payable  four  months  from 
its  date,  and  indorsed  by  Charles  Toll,— both 
notes  being  made  by  Charles  P.  Toll,  and 
now  held  by  the  Citizens'  Savings  Bank  of 
Detroit,  and,  after  the  full  payment  of  said 
two  notes,  to  pay  the  remainder  of  the  said 
proceeds  to  Charles  P.  Toll.  Said  i>ower  of 
sale  shall  not  become  operative  until  one  year 
from  this  date,  and  In  the  meantime  said 
Charles  P.  Toll  shall  be  entitled  to  the  posses- 
sion of  said  premises.  At  the  expiration  of 
one  year,  I  shall  have  the  right  of  possession. 
(2)  In  case  of  payment  in  full  of  said  notes 
prior  to  any  sale  by  me  of  said  lot,  whether 
within  the  year  or  not,  then  I  agree  to  recon- 
vey  said  lot  to  said  Charles  P.  Toll  by  deed, 
with  covenant  against  my  own  acts.  It  is 
understood  that  the  conveyance  of  said  lot  in 
no  way  extends  the  time  of  payment  of  either 
said  notes."  The  property  was  sold  by  the 
trustee  October  22,  1894,  the  net  proceeds  be- 
ing $2,378.72.  February  13,  1893,  Charles  F. 
Toll  wrote  a  letter  to  defendant  Gray,  direct- 
ing him  to  apply  the  proceeds  from  the  sale 
of  the  lot  In  payment  of  the  first  note,  and, 
when  that  was  paid  In  full,  to  apply  tbe  bal- 
ance upon  the  other  note.  Mr.  Gray  declined 
to  do  this,  and  declared  his  intention  to  apply 
the  proceeds  pro  rata.  The  complainant  filed 
this  bill  to  compel  the  application  of  the  iHt>- 
ceeds  of  the  sale  upon  the  first  note,  the  one 
indorsed  by  him. 

Bowen,  Douglas  Sc  Whiting,  for  appellant. 
Gray  Sc  Gray,  for  appellee  bank.  Look  & 
Humphrey,  for  appellee  Toll. 

GRANT,  3.  (after  staUng  the  facts).  Had 
the  debtor,  Toll,  the  right  to  direct  the  appli- 
cation of  payments?  We  think  not.  The 
terms  of  the  trust  must  controL  If  the  debtor 
alone  was  concerned,  it  would  make  no  dif- 
ference upon  which  note  the  payment  was  ap- 
plied. Charles  P.  Toll  parted  with  his  right 
to  dictate  or  control  the  application  when  be 
gave  the  security.  He  then  agreed  and  di- 
rected the  trustee  "to  devote  the  net  proceeds 
to  the  payment  of  these  two  notes."  Tt>e 
trust  deed  stands  upon  the  same  footing  as 
a  mortgage,  securing  distinct  payments.  In 
the  absence,  therefore,  of  any  direction  as  to 
the  priority  in  tbe  deed  itself  or  declaration 
of  trust,  the  proceeds  must  be  applied  pro 
rata.  Jennings  v.  Moore,  83  Mich.  231,  47 
N.  W.  127,  and  authorities  there  cited.  The 
court  below  so  held,  and  the  decree  Is  af- 
firmed, with  costs. 

LONG,  C  J.,  did  not  sit.  Th«  other  Jus- 
tlcea  concurred. 
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6BUNST  T.  CHICAGO  &  W.  M.  EX.  CO. 

(Supreme  Court  of  Michigan.     May  19,  1896.) 

PSKSONAL  InJDRIBS— TkBSPASSBR  OX  TBAIN. 

A  yardman  In  the  employ  of  a  rail- 
road, whose  duty  it  was  to  deliver  freight  cars 
from  his  own  company  to  defendant  company, 
and  to  receive  cars -from  defendant  company 
to  his  own,  and  who  at  the  most  had  only  an  in- 
Titation  from  defendant  to  visi't  its  yard  from 
time  to  time  to  see  if  there  were  cars  for  plain- 
tiiTa  road,  cannot  recover  of  defendant  for 
injuries  received  from  getting  on  the  side  of 
defendant's  train,  without  invitation,  and  with- 
oDt  the  Icnowledge  of  any  of  the  crew,  for  the 

garpose  of  going  to  defendant's  yard;  plaintiff 
eing  a  treq>a88er. 

Bnor  to  circuit  court,  Wayne  county:  Eob- 
ert  E.  Frazer.  Judge. 

Action  by  August  Oronst  against  the  Chi- 
cago &  West  Michigan  Railway  ComiHUiy. 
Judgment  for  defendant  PlalntUt  brings 
error.     Affirmed. 

Brooke  &  Spalding,  for  appeUant.  Wm. 
Alden  Smith  and  Frederick  W.  Stevens,  for 
appellee. 

MONTGOMERY,  J.  Plaintiff  was  a  rail- 
road man  of  several  years'  experience,  and 
for  eight  montlis  prior  to  February  26,  1891, 
was  employed  by  the  Detroit,  Grand  Haven 
&  Milwaukee  Railroad  Comptuiy  as  yardmas- 
ter  at  Grand  Haven.  His  duties  compelled 
him  to  attend  to  the  switching  of  freight  cars, 
to  bring  them  to  the  freight  house,  to  load 
boats,  to  receive  freight  cars  from  the  de- 
fendant company  to  his  own,  and  to  deliver 
cars  from  his  own  company  to  tbe  defendant 
company.  For  the  performance  of  these  du- 
ties he  liad  In  his  charge  and  under  his  di- 
rection a  switching  engine  and  crew.  Evi- 
dence on  the  part  of  the  plaintiff  tended  to 
show  that  the  defendant  had  no  regular 
switching  engine  at  this  point,  but  such 
switching  as  was  done  was  performed  by 
their  local  freight  crew;  so  that  frequently, 
in  order  to  get  cars  destined  for  his  road, 
plaintiff  would  go  with  his  switch  engine  and 
crew  oyer  upon  the  defendant's  track,  and 
get  tbe  cars  out  himself.  Plaintiff  received 
notice  of  the  arrival  of  freight  cars  upon 
defendant's  track  In  various  ways, — some- 
times from  his  own  freight  agent;  sometimes 
from  defendant's  local  agent;  sometimes 
from  Kennedy,  an  employ^  of  defendant; 
sometimes  he  would  go  over  to  defendant's 
yard,  and  find  stu>h  cars  hlmsdf.  No  objec- 
tion was  ever  made  by  defendant's  local 
agent  to  plaintiff's  method  of  obtaining  this 
information.  On  February  26th,  plaintiff  and 
his  crew  were  engaged  In  loading  a  boat  for 
Milwaukee,  and  late  In  the  aftemovn  he  sent 
his  crew  to  suppo*,  telling  them  to  report 
later,  to  flnlsb  kwding  the  boat  Plaintiff  de- 
sired to  know  If  there  were  any  cars  for  the 
Milwaukee  boat  In  defendant's  yard,  and 
Jumped  upon  the  side  ladder  of  a  passing 
freight  train,  and  rode  towards  the  switch 
where  he  was  accustomed  to  find  such  cars. 
None  of  tbe  crew  of  defendant's  train  knew 


of  the  plaintiff's  presence  on  the  side  ladder. 
Plaintiff  had  nearly  reached  his  destination 
when  be  was  stnidc  in  the  head  by  an  arm 
of  a  switch  which  tbe  train  passed,  thrown 
to  the  track,  and  run  over,  and  so  seriously 
Injured  that  it  became  necessary  to  amputate 
his  arm  and  a  portion  of  his  foot  Evidence 
was  also  introduced  tending  to  show  that  two 
years  previously,  one  Mahan,  an  employ^  of 
defendant  bad  warned  another  employg  of 
tbe  danger  of  this  particular  switch,  the  arm 
of  which,  when  thrown  over,  projected  to 
within  a  foot  of  passing  trains.  Mahan  also 
testified  that  he  had  reported  the  matter  to 
defendant's  section  foreman,  but  that  nothing 
was  done  to  change  tt  It  was  the  conten- 
tion of  defendant  that  plaintiff  was  a  tres- 
passer; that  he  rode  without  the  knowledge 
or  permission  of  the  train  crew;  that  he  was 
not  emplc^ed  by  defendant  In  any  capacity, 
and  that  they  owed  him  no  legal  duty,  ex- 
press or  implied,  beyond  what  a  railroad 
company  owes  to  a  common  trespasser,  where 
wanton  or  willful  negligence  is  not  pretended 
to  exist;  that  tbe  plaintiff  was  an  experi- 
enced railroad  man,  and  knew  the  danger  of 
riding  as  he  did;  that  he  was  not  in  the  per- 
formance of  his  duties,  but  was  on  his  way 
to  supper;  and  that  his  Injury  was  due  to  bis 
own  negligence.  The  trial  Judge  directed  a 
verdict  in  favor  of  the  defendant  company, 
and  the  caae  comes  to  this  court  on  error. 

Plaintiff's  theory,  as  stated  In  tbe  brief  of 
counsel.  Is:  "That  what  plaintiff  attempted 
to  do  was  what  he  might  reasonably  do  in 
tbe  discharge  of  his  duties,  and  that  In  tbe 
pursuance  of  the  custom  of  work  between 
the  two  companies  he  had  the  right  to  use 
such  methods  and  means  as  were  reasonably 
proper  to  facilitate  his  examination."  The 
answer  to  this  Is  that  he  had  no  right  to  use 
tbe  cars  of  the  defendant  as  a  means  of 
transportation  unless  Invited  to  do  so,  and 
certainly  he  had  no  right  to  use  the  side  of  a 
freight  car  for  that  purpose.  There  Is  no 
testimony  tending  to  show  In  the  slightest 
degree  an  invitation  to  the  plaintiff  to  oc- 
cupy any  such  position  as  he  assumed  on  tbe 
car  of  defendant,  nor  did  any  business  which 
he  transacted  with  the  defendant  company 
require  that  he  should  do  so.  The  most  that 
c^  be  claimed  from  plaintitrs  testimony  is 
that  he  was  invited  to  the  yard  of  defendant 
by  reason  of  his  business  relations  to  the 
company;  and,  had  tbe  injury  occurred  by 
reason  of  a  pitfall  in  the  yard  itself,  quite  a 
different  question  would  have  been  present- 
ed. But  when  he  chose  to  attempt  to  ride 
on  this  freight  car  by  means  of  seizing  hold 
of  the  rounds  of  tbe  ladder,  he  was  beyond 
any  invitation  which  was  extended  to  him, 
and  became  a  trespasser.  There  is  nothing 
even  to  show  a  previous  use  of  the  defend- 
ant's car  for  the  purpose.  In  the  able  opin- 
ion of  Mr.  Justice  Campbell  In  Hargreaves 
V.  Deacon,  25  Mich.  6,  it  was  said:  "Cases 
are  quite  numerous  In  which  the  same  ques- 
tlims  have  arisen  which  arise  in  this  cose. 
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and  we  have  found  none  which  hold  that  an 
action  for  negligence  on  private  premises  can 
be  made  the  ground  for  damages,  unless  the 
party  Injured  has  been  Induced  to  come  by 
personal  Invitation,  or  by  employment  whlcb 
brings  him  there,  or  by  resorting  there  as  to 
a  place  of  business,  or  as  a  general  resort  held 
out  as  open  to  customers  or  others  whose 
lawful  occasions  may  lead  them  to  visit 
there.  We  have  found  no  support  for  any 
rule  which  would  protect  those  who  go 
where  they  are  not  invited,  but  merely  with 
the  express  or  tacit  permission,  for  the  curi- 
osity or  motives  of  private  convenience,  in  no 
way  connected  with  business  or  other  rela- 
tions of  the  occupant"  See,  also.  Hallway 
<3o.  V.  Bingham,  29  Ohio  St  864;  Severy  v. 
Nickerson,  120  Mass.  806;  Ballway  Co.  v. 
Oodfrey,  71  111.  506;  Kelly  ▼.  Baiboad  Co., 
65  Mich.  186,  31  N.  W.  904;  Planz  v.  Bailroad 
Co.,  157  Mass.  877,  32  N.  E.  356.  Judgment 
affirmed. 


LONG,  C.  J.,  did  not  sit 
tlces  concurred. 


The  other  jus- 


STOCKMAN  V,  MICHELL. 

(Supreme  Court  of  Michigan.     May  19,  1896.) 

Pabtnbrshif — What  Coxstitutes— Ma^^tbb  ars 

BsBVAXT— Action   fob  Waoes — 

Whbn  Maintained. 

1.  Where  a  merchant  employs  a  person  in 
his  business,  and  agrees  to  pay  liim  a  stated 
salary,  and,  In  additionj  a  certain  percentage 
of  the  profits  of  the  bnaineoB,  the  contract  does 
not  constitute  such  merchant  and  the  person  so 
employed  co-partners,  as  a  matter  of  law. 

2.  In  an  action  at  law  for  services  render- 
ed, plaintiS's  testimony  tended  to  show  that 
defendant  was  engaged  in  the  grocery  business; 
that  he  employed  plaintiff,  and  agreed  to  pay 
him  a  stated  salary,  and,  in  addition,  2  per 
cent,  of  the  profits  of  the  business ;  and  that 
for  the  first  year  the  percentage  was  paid,  but 
after  that  time  no  inventory  was  made  showing 
the  profits,  and  no  payment  on  account  thereof 
was  made  to  plaintiff.  Held,  that  plaintiff 
could  maintain  the  action,  though  he  had  a 
remedy  in  equity. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Oustavus  Stoclunan  against  Carl 
H.  Mlchell  for  serviceB  rendered  by  plaintiff 
to  defendant  There  was  a  Judgment  enter- 
«d  on  a  verdict  In  favor  of  defendant,  di- 
rected by  the  court,  and  plaintiff  brings  error. 
Beversed. 

Sloman,  Oroesbeck  &  Bobinson,  for  appel- 
lant   Atkinson  &  Halgh,  lot  appellee. 

MONTGOMEHY,  J.  Plaintiff  brought  an 
action  of  assumiiBit  to  recover  for  services 
rend»ed  to  the  defendant  Plaintiff's  testi- 
mony tended  to  show  that  defendant,  on  en- 
gaging 1b  the  grocery  business  in  18S9,  em- 
ployed the  plaintiff,  and  agreed  to  pay  him  a 
stated  salary,  and,  in  addition,  2  per  cent,  of 
tlM  profits  of  the  business;  that  for  the  first 
year  tbe  2  per  cent  was  paid  to  the  plain- 


tiff; but  that  after  tiat  time  no  Inventory 
was  made  showing  profits,  and  no  payment  on 
account  thereof  was  made  to  the  plaintiff. 
The  circuit  Judge  directed  a  verdict  for  the 
defendant,  holding  that  the  agreement  con- 
stituted the  plaintiff  and  defendant  co-part- 
ners, as  matter  of  law.  _  We  think  there  was 
error  in  this.  It  was  certainly  competent  for 
the  Jury  to  find  from  the  testimony  that  the 
parties  considered  this  agreement  as  one 
measuring  the  compensation  for  services  ren- 
dered, and  that  It  was  not  Intended  that  the 
plaintiff  should  acquire  by  the  agreement  a 
vested  Interest  in  the  profits  as  such,  or  any 
more  than  a  contract  right  to  insist  uimu  the 
payment  of  this  sum  In  consideration  of  the 
services  rendered.  Child  v.  Emerson,  102 
Mich.  39,  60  N.  W.  292;  Beecher  v.  Bush,  45 
Mich.  188,  7  N.  W.  785;  WUcox  r.  Matthews, 
44  Mich.  192,  6  N.  W.  215;  Canton  Bridge  Co. 
V.  City  of  Eaton  Baplds  (Mich.)  65  N.  W.  761. 

It  is  contended,  however,  that,  as  plaintiff 
failed  to  show  what  the  profits  were,  he  was 
not  damaged  by  the  ruling.  While  the  proofs 
do  not  make  very  clear  the  amount  of  profits, 
we  are  not  able  to  say  that  there  was  an  en- 
tire absence  of  proof,  and  we  would  feel 
great  reluctance  to  determine  any  case  on 
the  absence  of  proof  when  the  court  below 
has  not  passed  upon  the  question,  and  when 
It  does  not  appear  to  have  been  presented  to 
the  court 

It  Is  also  Insisted  that,  even  though  the 
facts  do  not  show  a  partnership,  yet  as  the 
agreement  involves  an  accounting,  the  rem- 
edy Is  not  at  law,  but  in  equity.  While  It  Is 
true  that  the  plaintiff  might  have  bad  a  rem- 
edy In  equity,  under  the  authority  of  Clarke 
V.  Pierce,  52  Mich.  157,  17  N.  W.  780.  and 
Warren  v.  Holbrook,  95  Mich.  185,  54  N.  W. 
712,  yet  this  remedy  Is  not  exclusive  of  his 
remedy  at  law.  Id.  The  court  at  law  has 
full  power  to  appoint  auditors  to  state  the  ac- 
count. How.  Ann.  St  g  7386.  Judgment  re- 
versed, and  a  new  trial  ordered. 


LONG,  O.  X,  did  not  sit 
tlces  concurred. 


The  otber  Jus- 


GODSHALK  v.  AKBT. 
(Supreme  Court  of  Michigan.  May  19,  1898.) 
WiLii — CoNSTBnonos— Bequest  ro«  Iiipa 
A  will  contained  the  following  provi- 
sion: "I  give  and  beqneath  to  my  wife  •  »  • 
the  sum  of  $2,(X)0,  the  interest  on  said  sum  of 
f2,0(X)  at  the  rate  of  seven  per  cent  to  be  psi'l 
to  her  annually  each  year  during  her  natunl 
life;  and  in  case  the  $140  per  year  shall  not  N> 
suSicient  for  her  comfortable  support  and 
main teiia  nee,  or  if.  In  case  of  sickness  or  feeble- 
ness of  health,  she  shall  need  more  than  tbe 
interest  on  said  sum  of  |2,000.  then  riie  sbull 
use  BO  much  from  the  principal  thereof  a«  i> 
necessary  for  her  support  and  maintenance,  and 
the  payment  of  her  needed  medical  attendance 
and  funeral  expenses."  BeUL,  that  the  beqnnt 
was  for  the  use  of  the  wife  daring  her  life  onl7. 
and  that,  on  her  death,  the  part  remaining  be- 
came a  part  of  the  residuary  estate  of  the  tes- 
tator. 
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Appeal  from  drcnlt  court,  St  Josei>h  coun- 
ty, io  chancery;  G«orge  Ii.  Tai^e,  Judg^. 

Action  by  Josiah  Godshalk,  executor  of  the 
will  of  Jacob  Godahalk,  against  Alfred  Akey, 
administrator  of  the  estate  of  Ellen  Go<l- 
sbalk.  deceased,  for  the  construction  of  a 
will.    From    the    decree,  defendant  appeals. 

ffirmed. 

H.  P.  Stewart  (Alfred  Akey,  of  counsel), 
;or  appellant.    David  Knox,  for  appellee. 

HOOKBB,,  J.  Joeiab  Oodshalk,  the  son 
and  executor  of  Jacob  Godshalk,  deceased, 
filed  the  blU  In  this  cause  for  a  construction 
ot'  his  father's  will,  which  waa  probated  In 
the  county  of  St  Joseph,  In  this  state,  in  the 
year  l«j81.  Letters  testamentary  were  issued 
to  Uie  complainant  at  that  time,  and  he  pro- 
ceeded with  the  execution  of  the  trust,  sea- 
sonably distributing  the  estate  imder  the  or. 
(i«r  of  the  probate  court,  with  the  exception 
of  the  fund  of  $2,000,  which  he  retained  as 
a  proTlsion  for  testator's  widow,  and  which 
sum  is  the  subject  of  this  controversy.  The 
widow,  BUlm  Godahalk,  died  on  September 
10,  1894,  in  Pennsylvania,  where  she  had  re- 
sided for  some  years,  and  one  Akey  was  ap- 
pointed administrator  of  her  estate,  at  Center- 
ville,  8t  Joseph  Ooimty,  Mich.,  on  Decem- 
ber 28,  1894,  and  demanded  from  the  com- 
plainant the  payment  of  said  sum  of  $2,000 
as  an  asset  of  Sllen  Godshalk's  estate.  The 
QUi-stloQ  turns  upon  a  construction  of  the 
will  of  Jacob  Godshalk,  of  which  the  first  is 
the  important  clause.  It  is  as  follows: 
"First  I  give  and  bequeath  to  my  wife,  El- 
len Godshalk,  the  sum  of  two  thousand  dol- 
lars, the  interest  on  said  simi  of  two  thou- 
sand dollars,  at  the  rate  of  seven  per  cent., 
to  be  paid  to  her  annually  each  year  during 
b»  natural  life;  and  in  case  the  one  hundred 
and  forty  dollars  per  year  shall  not  be  snffi- 
dent  for  her  comfortable  sni^iort  and  main- 
tenance, or  if.  In  case  of  sickness  or  feeble- 
ness of  health,  she  shall  need  more  than  the 
fatterest  on  said  sum  of  two  thousand  dollars, 
then  she  shall  use  so  much  from  the  principal 
thereof  as  Is  necessary  for  her  saK>ort  and 
maintenance,  and  the  payment  of  her  needed 
medical  attendance  and  funeral  expenses.  I 
farther  give  and  bequeath  to  my  said  wlft, 
EUen,  so  much  of  the  household  furniture  as 
she  may  need,  to  be  selected  by  her,  not  ex- 
ceeding the  value  of  one  hundred  and  fifty 
doDars."  The  bill  alleges  the  retention  and 
investment  of  the  fund  of  $2,000  by  com;daln- 
ant  and  annual  payment  of  $140  to  ESlen 
Godshalk,  and  avers  that  by  the  death  of 
EDen  Godahalk,  It  became  his  duty  to  close 
up  the  estate  of  Jacob  Godshalk,  and  dis- 
tribute the  amount  that  should  remain,  after 
the  payment  of  proper  charges  and  expenses, 
Including  his  own  c(»npensatlon  for  services 
la  and  about  the  trust  It  also  states  the  de- 
mand and  claim  made  by  the  defendant  uid 
prays  a  constructloo  of  the  will,  and  a  deter- 
mination of  the  complainant's  compensation. 
v.67N.w.no.3 — ^22 


The  answer  of  the  defendant  leaves  the  com- 
plainant to  his  proofs  as  to  most  of  the  mat- 
ters stated  in  the  bill,  but  asserts  that  there 
was  no  limitation  upon  the  bequest  of  $2,000 
to  Ellen  Godshalk,  and  that  the  sum  now 
belongs  to  her  estate;  that  such  sum  consti- 
tutes her  entire  estate;  that  for  several  years 
before  her  death  she  was  old  and  feeble,  and 
was  cared  for  by  her  son,  who,  at  the  time 
ef  filing  said  answer,  had  a  claim  before  a 
court  in  Pennsylvania,  for  his  services,  ex- 
ceeding in  amount  this  fund;  and  that  such 
son  is  not  the  only  heir  of  Ellen  Godshalk. 
The  answer  prays  a  decree  that  the  fund  be 
paid  to  the  defendant  for  distribution  as  the 
law  directs.  Very  little  testimony  appears 
to  have  been  taken,  the  oral  testimony  being 
summed  up  in  the  fc^owlng:  "Josiah  God- 
ahalk was  sworn  as  a  witness  tor  complain- 
ant in  said  cause,  and,  being  examined  In 
•pen  court  gave  evidence  tending  to  show 
that  no  request  or  demand  was  at  any  time 
made  by  Ellen  Godshalk,  or  by  any  one  on 
har  behalf,  in  her  lifetime,  on  him,  as  exec- 
utor and  trustee  of  said  fnnd  of  $2,000  for 
any  part  of  the  principal  of  the  same  to  be 
used  in  her  support  and  maintenance,  or  fer 
any  purpose.  And  also  evidence  tjindlng  to 
show  the  presentation  to  him,  as  executor  of 
the  estate  of  Jacob  Godshalk,  after  the 
death  of  said  BUen  Godshallc,  by  Andrew  A. 
Borch,  a  sm  of  said  Ellen  Godshalk,  of  the 
account  followtug,  marked  "Exhibit  A,'  and 
the  modified  statement  of  said  account,  mark- 
ed 'Exhibit  B';  such  evidence  being  intro- 
duced for  the  purpose  of  showing  how  said 
bequest  was  treated  by  Ellen  Godshalk  in 
her  lifetime,  and  by  Andrew  A.  Burch,  a  son 
of  said  Ellen  Godshalk,  and  one  of  the  heirs 
of  her  estate,  after  her  death."  The  circuit 
court  sustained  the  complainant's  contention 
as  to  the  construction  of  the  will,  viz.:  "That 
the  true  intent  and  meaning  of  Bald  testator, 
as  expressed  In  said  will,  was  to  vest  and 
In  legal  efCect  vested,  the  title  to  the  resi- 
due of  said  fund,  that  remained  upon  the 
death  of  Ellen  Godshalk,  in  the  residuary 
legatees  named  In  the  fourth  clause  of  the 
will  of  Jacob  Godshalk,  aforesaid;  and  the 
same  passed,  as  residue  ot  bis  estate,  under 
said  residuary  clause,  and  to  the  persons 
therein  named,  subject  only  to  the  limitations 
and  restrictions  of  said  fourth  clause."  It 
was  also  found,  "that  upon  the  argument  of 
said  cause,  no  questlcm  was  raised  or  sub- 
mitted, under  the  pleadings  and  proofs,  as  to 
the  right  of  any  person  or  persons  to  any  por- 
tions of  said  fund  on  account  of  care  and  ex- 
pense attending  the  last  sickness  and  funeral 
of  said  Ellen  Giodshalk;  such  questions  being 
expressly  waived  in  this  proceeding,  as  not 
being  raised  by  the  pleading  and  proofs,  the 
sole  purpose  of  the  same  being  a  construc- 
tion 88  heretofore  found."  The  following 
order  was  made  as  to  compensation  and 
costs,  viz.:  "I  further  find,  and  It  Is  ordered, 
adjudged,  and  decreed,  that  complainant  Is 
entitled  to  compensation  out  of  said  fund  for 
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hla  care  and  management  of  the  same,  and 
upon  consideration  of  the  premises  hereby 
fix  sach  compensation,  ap  to  the  date  of  this 
decree,  at  the  som  of  one  hundred  and  sev- 
enty-flve  dollars,  and  that  said  fund  Is  also 
chargeable  with  complainant's  solicitor's  fees, 
and  the  costs  and  expenses  of  this  proceed- 
ing, and  of  all  such  further  proceedings  as 
may  be  had  or  taken  to  secure  a  final  legal 
distribution  of  said  fond."  And  it  was  or- 
dered, "that  the  foregoing  stand  as  the  true 
construction  of  said  will,  and  that  said  fond 
be  distributed  In  accordance  therewith.  And 
it  is  further  ordered,  adjudged,  and  decreed 
that  complainant  pay  the  register's  fees  In 
this  cause,  to  be  taxed,  and  that  the  amount 
thereof,  together  with  the  amount  herein 
fixed  as  his  compensation,  and  such  sums  as 
may  be  required  for  reasonable  solicitor's 
fees,  and  for  costs  and  expenses  attending 
this  proceeding  and  the  final  distribution  of 
said  fund,  and  his  discharge  from  the  trust 
relating  thereto,  shall  be  allowed  to  him,  as 
having  been  legally  paid  out  of  said  fund." 
Under  the  uniform  decisions  in  this  state, 
we  must  look  for  the  intent  of  the  testator. 
The  clause  in  question  convinces  us  that  Ja- 
cob Godshalk  Intended  that  the  sum  of  $2,000 
should  be  so  used  as  to  be  made  productive, 
and,  If  feasible,  maintained  without  diminu- 
tion, if  consistent  with  the  comfortable  sup- 
port and  maintenance  of  his  widow,  in  slA- 
ness  or  in  health.  It  Is  manifest  that  he  In- 
tended some  one  besides  the  widow  to  have 
the  custody  of  the  fund,  for  he  provided  for 
payment  of  the  Interest  to  her.  Under  the 
will,  there  is  no  opportunity  for  saying  that 
any  one  but  the  executor  should  perform  that 
duty.  Had  the  testator  intended  an  absolute 
gift  of  $2,000,  which  should,  If  not  expended, 
belong  to  the  estate  of  his  widow,  after  her 
death,  the  provision  for  funeral  expenses 
would  probably  have  l)een  omitted,  as  it 
would  In  that  view  be  superfluous,  as  her 
ov^n  administrator  would  be  the  natural  per- 
son to  adjust  and  settle  such  claim.  We  are 
satisfied  that  this  bequest  was  of  a  life  es- 
tate only,  though  coupled  with  a  privilege  of 
using  from  the  principal  if  occ^ion  required, 
and  therefore  that  the  circuit  court  was  cor- 
rect in  holding  that  the  fund  in  complainant's 
hands  does  not  of  right  belong  to  the  estate 
of  Ellen  Godshalk.  We  also  think  the  orderof 
the  circuit  court  in  relation  to  compensation 
of  the  complainant,  and  costs,  a  reasonable 
one,  which  ought  not  to  be  disturbed,  and 
upon  the  testimony  we  find  no  warrant  for 
passing  apon  the  dalm  of  Andrew  A.  Burch. 
The  will  provides  for  the  payment  of  neces- 
sary sums  for  support,  maintenance,  and 
needed  medical  atendance  and  funeral  ex- 
penses. Apparently  Ellen  Godshalk  never 
asserted  a  claim  for  any  stun  l>eyond  the  in- 
terest, and  we  liave  doabts  about  the  justice 
of  allowing  a  claim  by  others  which  she  did 
not  choose  to  make  during  her  lifetime,  and 
while  she  was  able  to  do  so.  Other  provi- 
sion may  have  been  made  by  her  for  the  ex- 


penses upon  her  last  sickness  and  deatli.  If 
not,  they  would  seem  to  be  a  proper  subject 
of  a  claim  by  the  defendant  against  the 
fund,  if  he  should  be  requested  to  pay  them, 
subject,  necessarily,  to  the  conditlonB  of  the 
trust  But  there  is  nothing  upon  this  record 
warranting  their  recovery,  and  we  cannot, 
therefore,  determine  the  validity  or  amount 
of  such  daim.  We  think,  however,  that  the 
trustee  should  hold  the  fund  for  the  period 
of  three  months  from  the  filing  of  the  decree 
of  this  court,  to  afford  an  opportunity  for  the 
presentation  and  prosecution  of  such  a  daim, 
and  until  the  determination  of  such  rl&lm  if 
it  be  so  prosecuted.  If  not  so  presentea  and 
prosecuted,  the  fund  shall,  at  the  expiration 
of  said  period,  be  distributed  in  accordance 
with  the  decree  of  the  circuit  court  In  oth- 
er respects  the  decree  of  the  drcuit  court  wlU 
be  affirmed,  with  costs. 

LONG,  C.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


WELBON  V.  WBLBON  et  aL 
(Supreme  Court  of  Midiigan.     May  19,  1896.) 

MORTeAOE— FOIIBCMMUBB    Br    HOBTOAOOR — DbPI- 

oiBNCT— Liability  or  Orastbb — Intbkest 

—  COVEN'AKTS  OP  WaBRANTT. 

L  After  complainant  without  his  wife's 
joinder  therein,  executed  a  mortgOKe  to  a  cer- 
tain person,  he  conveyed  the  premises  to  bis 
children,  covenanting  that  the  premises  wcrp 
free  tioin  incumbrances  except  said  mortgago. 
and  that  he  would  warrant  and  defend  the 
same  against  ail  lawful  claims  whatsoever. 
Complainant's  wife  secured  a  divorce,  and  he 
subsequently  ]>aid  off  the  mortage,  and  toolc 
an  assignment  thereof.  In  a  smt  oy  complain- 
ant against  his  former  wife  and  children  a  de- 
cree waa  rendered  foreclosing  the  mortgage. 
Held,  that  defendants  were  not  personally  lia- 
lile  for  the  debt  secured  by  the  mortgage,  and 
it  was  therefore  error  to  enter  a  decree  against 
them  for  any  defldency. 

2.  Complainant,  in  his  deed  to  his  children, 
having  reserved  a  life  estate,  it  was  his  legal 
obligation  to  pay  interest  on  the  mortgage  dur- 
ing the  existence  of  such  estate,  and  the  decree 
was  therefore  erroneous  in  including  interest 

3.  Complainant  by  his  covenant  of  war- 
ranty, was  bound  to  defend  the  title  against 
ail  lawful  daima  wttatsoever,  iududing  said 
mortgage,  and  was  not  relieved  of  the  liability 
by  the  previous  reference  to  the  existing  incum- 
brance. 

Appeal  from  circuit  court,  Washtenaw 
county,  in  cliancery;  Edward  D.  Kime, 
Judge. 

Bill  by  Isaac  Welbon  against  Maty  Jane 
WelboQ  and  others  to  foreclose  a  mortgage. 
There  was  a  decree  for  complainant  and  de- 
fendants appeal.    Reversed. 

The  object  of  this  suit  is  to  fmreclose  a 
mortgage  executed  by  the  complainant  to 
one  Joseph  M.  Thompson.  The  material 
facts  are  these:  Complainant  was  the  hus- 
band of  defendant  Maiy  Jane,  and  the  fa- 
ther of  the  other  defendants.  Mr.  and  Mrs. 
Welbon  became  involved  in  trouble,  result- 
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ing  In  her  filing  a  bill  of  divorce  against 
him.  This  trouble  was  then  finally  arran- 
ged, and  resulted  In  complainant's  executing 
a  deed  of  this  land  to  his  children,  who  were 
then  minors.  The  land  was  a  farm,  and 
the  family  moved  and  lived  upon  it  for  a 
while.  Previous  to  the  execution  of  this 
deed,  complainant  had  executed  this  mort- 
gage for  the  sum  of  $200.  His  wife  did  not 
join  In  the  mortgage.  It  is  claimed  that  the 
family  did  not  know  of  the  mortgage  until 
some  years  afterwards.  Mr.  and  Mrs.  "Wel- 
bon  again  became  estranged.  She  left  him, 
and,  with  the  children,  went  to  Detroit 
She  again  filed  a  bill  of  divorce  against  him, 
and  obtained  a  decree.  In  1885  complain- 
ant paid  Mr.  Thompson  the  amount  of  the 
mortgage  debt,  and  the  mortgage  was  re- 
turned to  him.  Shortly  after,  Mr.  Welbon 
presented  a  paper  for  Mr.  Thompson's  sig- 
nature, saying  that  he  wanted  something  to 
show  that  the  mortgage  was  paid.  Mr. 
Thompson  executed  the  paper,  which  was  an 
assignment  Instead  of  a  discharge.  Decree 
for  the  full  amount  and  Interest  was  entered. 

John  H.  Powell,  for  appellants.  John  P. 
Kirk,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
decree,  we  think,  cannot  be  sustained  for 
Kveral  reasons: 

1.  The  defendants  were  not  personally 
liable  for  the  debt  secured  by  the  mortgage. 
It  was  therefore  erroneous  to  enter  a  de- 
cree agiUnst  them  for  any  deficiency.  Com- 
plainant alone  was  personally  liable  for  the 
debt,  and  had  paid  It 

2.  In  the  deed  to  his  children  complain- 
ant reserved  a  life  estate  in  himself.  It  was 
his  legal  obligation  to  pay  the  Interest  upon 
the  mortgage  during  the  existence  of  the 
life  estate.  The  decree  was  erroneous  In  in- 
cluding interest 

3l  The  deed  contains  the  following  cov- 
enant: "The  said  party  of  the  first  part, 
for  himself,  his  heirs,  executors,  and  ad- 
ministrators, does  covenant,  grant,  bargain, 
and  agree  to  and  with  the  said  parties  of  the 
second  part,  their  heirs  and  assigns,  that 
at  the  time  of  the  ensealing  and  dellverlngof 
these  presents  he  is  well  seised  of  the  above- 
granted  premises  in  fee  simple;  that  they 
are  free  from  all  incumbrances  whatsoever, 
except  a  certain  mortgage  given  by  him  to 
Joseph  M.  Thompson,  dated  October  18, 
1883;  and  that  he  will,  and  that  his  heirs, 
ezeeotors,  and  administrators  shall,  war- 
rant and  defend  the  same  against  all  law- 
ful claims  whatsoever."  The  covenant  of 
warranty  contains  no  exception,  and  the 
previous  mention  of  the  existence  of  this 
incombrance  does  not  take  it  out  of  bis 
covenant  of  warranty  to  defend  the  title 
against  all  lawful  claims  whatsoever.  In 
other  words,  there  is  no  limitation  placed 
Dpon  this  covenant  Manufacturing  Go.  v. 
Zellmer  (Minn.)  51  N.  W.  379.    The  decree 


must  be  reversed,  with  costs  of  both  courts, 
and  the  bill  dismissed. 

LONG,  C.  J.,  did  not  sit    The  other  jus- 
tices concurred. 


LB  BEAU  V.  TELEPHONE  &  TELE- 
GRAPH CONST.  CO. 
(Supreme  Court  of  Michigan.     May  10,  1896.) 

NbGLIOSNCB  —  PbKSONAL  InJURIRS  —  EVIDBSCE  — 
MAPa  —  OiMEOTION  WaXVBD  —  OsttTHUCTlON  OH 
SlUEWALE — CONTBIBUTORT  KbOLIUENCB  OF  FB- 
SESTRIAS. 

1.  In  personal  injury  cases,  maps  of  the 
scene  of  the  accident,  approximately  correct, 
are  admissible  in  evidence. 

2.  Evidence  to  show  the  entire  surround- 
ings of  the  scene  of  the  accident  is  admissible. 

3.  In  an  action  for  personal  injuries,  the 
admission,  on  cross-examination  of  plaintiff,  of 
evidence  to  show  plaintifTs  physical  condition, 
and  that  he  drew  a  pension,  is  not  ground  for 
reversing  a  verdict  for  defendant 

4.  Where  the  oonrt  in  the  absence  of  coun- 
sel for  either  party,  sends  an  instruction  to  the 
jury  room,  in  answer  to  a  question  by  the  jury 
as  to  the  effect  of  contributory  negligence,  and 
subsequently  calls  the  counsel  into  court  and 
informs  them  of  such  action,  the  failure  to  ob- 
ject thereto  before  verdict  is  rendered  waives 
any  error. 

5.  A  pedestrian  on  a  sidewalk,  injured  by 
falling  into  an  open  manhole,  left  guarded  only 
by  a  barrel  partially  covering  the  same,  by  a 
person  excavating  under  the  walk  with  author- 
ity from  the  dty,  whose  attention  was  attract- 
ed by  men  working  in  a  trench  beside  the  walk, 
and  who  therefore  wholly  failed  to  look  out  for 
obstructions  in  his  general  course,  cannot  as  a 
matter  of  law,  be  said  to  be  tree  from  con- 
tributory negligence. 

Err<»  to  dicoit  court  Wayne  county; 
WUlard  M.  Llllibridge,.  Judge. 

Action  by  McCurdy  C.  Le  Beau  against  the 
Telephone  &  Telegraph  Construction  Com- 
pany. There  was  a  judgment  for  defendant 
and  plaintiff  brings  error.     Affirmed. 

PhUlp  T.  Van  ZUe,  for  appellant  Keena 
&  Lightner,  for  appellee. 

MOORE,  J.  On  the  morning  of  May  19, 
1883,  plaintiCr  walked  down  ClltTord  street 
In  the  city  of  Detroit  on  the  way  to  his  of- 
fice. Near  Park  Place  his  attention  was  at- 
tracted to  the  workmen  of  the  defendant 
company,  who  were  engaged  in  tearing  up 
the  pavement  preparatory  to  putting  in  un- 
derground wires.  The  plaintiff  continued  to 
watch  the  workmen,  as  he  walked  along,  In 
their  attempts  to  cut  throught  the  wall  into 
the  area  at  the  comer  of  OlUtord  and  Wash- 
ington streets.  At  that  comer,  defendant's 
workmen  had  been  hoisting  dirt  through  a 
manhole  from  the  area  below,  and  letting  ma- 
terial down  into  the  area,  but  were  not  so 
engaged  when  plaintiff  came  along.  The 
manhole  was  also  used  to  let  in  light  to  the 
workmen.  The  sidewalk  was  of  stone,  11V6 
feet  wide.  The  manhole  was  about  10  feet 
east  of  the  westerly  end  of  the  walk,  and  In 
line  with  the  cross  walk,  nearly  In  the  center 
of  the  walk,  and  in  line  with  the  cross  walk 
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acroesWashlni^oa  aTenue,and  was  22  inches 
In  diameter.  It  was  open,  and  upon  the 
east  edge  of  it  was  a  barrel.  Tlie  iron  corer 
of  the  manhole  was  on  the  north  side  of  it. 
The  work  done  by  the  defendant  was  under 
a  permit  by  the  municipal  authorities. 
Plaintiff  failed  to  see  the  hole,  and  stepped 
into  it,  and  fell,  striking  upon  his  chin  upon 
the  edge  of  the  barrel,  receiving  aerere  in- 
juries. Plaintiff  sued  to  recover  $10,000  dam- 
ages for  the  injuries  received  by  him.  The 
case  was  tried  and  submitted  to  the  Jury, 
who  returned  a  verdict  in  favor  of  the  de- 
fendant Plaintiff  appeals,  and  assigns  error 
ui)on  the  admission  of  testimiony. 

A  map  was  introduced  in  evidence,  which 
plaintiff  claims  was  not  correct  There  was 
proof,  however,  that  It  was  approximately 
correct;  and  one  witness  stated  it  was  ac- 
curate. Its  admission  was  not  error.  Hoff- 
man V.  Harrington,  44  Mich.  184,  6  N.  W. 
225;  Battlshill  v.  Humphreys,  64  Mich.  494, 
31  N.  W.  894.  Proof  was  offered  that  the 
barrel  could  be  seen  from  the  other  side  of 
Washington  avenue.  This,  it  is  said,  is  er- 
ror. W«  think  it  competent  to  show  the  en- 
tire surroundings  of  where  the  accident  oc- 
curred. Counsel  for  defendant  was  allowed 
to  shew  the  physical  conditl<Ki  of  plaintiff 
for  some  time  before  the  accident  and  that 
he  got  a  pension.  It  is  said  this  is  error,  be- 
cause he  was  cured  of  that  trouble  before  the 
accident  This  testimony  occurred  on  the 
cross-examination  of  the  witness,  where  a 
good  deal  of  latitude  is  allowed,  and,  in  view 
of  the  verdict  cannot  be  said  to  be  preju- 
dicial. 

After  the  Jury  had  retired,  they  sent  a  oom- 
munlcation  to  the  judge,  inquiring:  "If  we 
find  that  both  parties  were  negligent  then  we 
have  to  find  for  the  defendant  Was  that 
your  charge?  Some  of  the  Jtuy  understood 
you  so."  In  the  absence  of  all  the  counsel, 
and  without  recalling  the  Jury,  the  Judge  in- 
dorsed in  writing  upon  the  back  of  the  paper, 
upon  which  was  wiltten  the  above  question, 
the  following:  "Answer:  If  you  find  that 
the  plaintifl  was  guilty  of  negligence  whlcn 
contributed  to  the  injury,  and  without  which 
the  Injury  would  not  have  occurred,  your 
verdict  should  be  for  the  defendant"  The 
Judge  then  sent  the  paper  oootalnlng  the 
question  and  answer  to  the  JU17  room  by  the 
office.  Othwwiae  than  as  above  stated,  no 
communication  passed  to  the  Jury  wtaUe  they 
were  dellbeiatlng.  The  Judge  did  not  eater 
the  Jury  room,  nor  did  he  communicate  with 
them  directly.  About  20  minutes  after  the 
paper  was  returned  to  the  Jury  by  the  a£B.- 
cer,  they  agreed  upon  a  verdict  Before  the 
verdict  was  received,  and  before  the  Jury 
were  brought  from  the  Jury  room,  the  Judge 
caused  plaintUTs  attorney  to  be  summoned, 
and,  defendant's  counsel  being  also  in  court 
the  Judge  stated  to  them  the  facts  as  to  the 
question  of  the  Jury  and  the  answer  thereto, 
and  showed  to  counsel  the  paper  on  wmch 
was  written  the  question  and  answer.    After 


said  explanation  by  the  Judge,  and  aft» 
counsel,  in  the  presence  of  the  Judge,  had 
read  the  paper,  the  Jury  were  brought  into 
court,  and  returned  a  verdict  in  favor  of  the 
defendant  At  no  time  prior  to  the  rendering 
of  the  verdict  did  counsel  for  ^alntlff  make 
any  objection  to  said  communication,  nor 
to  the  rendering  of  the  verdict,  nor  make  any 
suggestion  to  the  Judge  upon  the  facts  con- 
nected therewith,  and  the  verdict  was  re- 
ceived without  objection  from  either  party 
or  their  counsel  It  is  urged  this  is  error,  and 
the  cases  of  Fox  v.  Ciolor  Works,  81  Mich. 
682,  48  N.  W.  203,  and  Hopkins  v.  BUhop, 
91  Mich.  334  51  N.  W.  902,  are  cited  by  coun- 
sel In  the  case  at  issue,  counsel  made  no 
objection  to  the  course  taken  by  the  circuit 
Judge  until  the  verdict  was  rendered.  It 
seems  to  be  pretty  well  settled  that  after  one 
has  knowledge  of  an  irregularity,  be  cannot 
remain  silent  and  take  his  chances  of  a  fa.- 
vorable  verdict,  and  afterwards,  if  the  verdict 
goes  against  him,  base  error  upon  it  2 
Thomp.  Trials,  p.  1976.  K  the  action  of  the 
trial  court  was  irregular,  the  irregularity  was 
waived  by  making  no  objection  until  after 
the  verdict  was  rendered. 

The  important  question  in  the  case  relates 
to  the  law  of  negligence,  and  on  the  part  of 
the  plaintiff  is  fairly  raised  in  Ills  third  and 
seventh  requests,  which  reads  as  follows:  "(3) 
The  plaintiff  in  this  case  was  not  bound  to 
be  looking  out  for  danger  while  passing  along 
the  sidewalk,  and  he  cannot  be  said  to  be 
negligent  if  he  did  not  The  law  does  not 
require  tliat  extreme  degree  of  mental  dili- 
gence of  persons  making  use  at  the  public 
walk.  Their  thoughts  may  be  employed  up- 
on subjects  of  interest  or  importance  to  them- 
selves, or  wholly  diverted  by  observation  di- 
rected to  other  persons  making  the  same  use 
of  the  walk;  and,  If  this  be  so,  they  are  not 
guilty  of  negligence.  It  is  a  sound  rule  of  law 
that  it  Is  not  contributory  negligence  not  to 
look  out  for  danger  where  there  is  no  reason 
to  apprehend  any.  Bo  every  one  has  a  right 
to  presume  that  others,  owing  a  special  duty 
to  guard  against  danger,  wiU  perform  that 
duty."  "(7)  If  you  find,  from  the  evidence, 
that  on  the  morning  of  the  accident  and  at 
the  time  it  happened,  the  defendant  was  at 
work,  by  its  servants,  in  the  area  under  the 
sidewalk,  or  had  been,  and  had  left  the  man- 
hide  partially  or  wholly  uncovered,  and  that 
It  was  only  guarded  by  a  barrel  which  sat 
near  it  or  even  partially  over  It,  and  that  the 
plaintiff,  while  walking  along  the  sidewalk, 
had  his  attention  attracted  by  men  working 
in  a  ditch  along  the  side  of  the  walk,  and 
was  not  looking  for  danger,  <x  for  any  hole 
or  obstruction  In  the  walk,  and  that  If  lie 
had  lo<*:ed,  he  could  have  seen  the  obstruc- 
tion In  the  walk,  and  while  so  walking  along, 
without  warning  in  time  from  defendant's 
servants,  stepped  into  the  manhole,  and  was 
injured,— in  such  a  case  I  Instruct  you  that 
the  plaintiff  is  entitled  to  recover,  and  your 
verdict  should  be  for  the  plaintiff."  These 
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were  not  given  by  the  court  as  drawn  by  the 
coonsel.  Counsel  regards  this  as  error,  anu 
dtes.  In  Bnpport  of  his  position,  Congrcre  v. 
Morgan,  18  N.  T.  84;  RaUroad  Co.  t.  Martin, 
41  Mich.  667,  3  N.  W.  178;  Engel  v.  Smith,  82 
Mich.  1,  46  N.  W.  21;  Sadowskl  t.  Car  Co., 
84  Mich.  106,  47  N.  W.  588;  Davenport  v. 
Ruckman,  87  N.  Y.  568;  Jennings  v.  Van 
Schaick,  108  N.  Y.  631, 15  N.  E.  424;  McGulre 
V.  Spence,  91  N.  Y.  804;  Bowen  v.  RaUway 
Co.,  54  Mich.  406,  20  N.  W.  558. 

The  charge  given  by  the  court  upon  the 
question  of  negligence  reads  as  follows: 

"The  plalntitr  In  this  case  must  prove  two 
thing:8  by  a  preponderance  of  evidence.  He 
must  prove,  first,  that  the  defendant  was 
guilty  of  negligence.  That  Is  the  first  thing. 
He  must  prove,  secondly,  that  he  himself 
was  not  guilty  of  negligence,— that  the  plain- 
tiir  was  not  guilty  of  any  negligence  on  his 
part  which  contributed  to  the  injury.  That 
we  call,  in  law,  contributory  negligence;  and 
when  I  speak  of  contributory  negligence,  you 
will  know  I  mean  that  the  plaintiff  was 
guilty  of  contributory  ne^gence.  I  say  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
both  of  these  propositions,  and  unless  he  tiaa 
shown,  and  does  In  every  action  of  damages 
show,  that,  yonr  verdict  must  be  for  the  de- 
fendant. That  brings  us  down  to  the  first 
question  which  Is  submitted  for  your  Judg- 
ment and  consideration:  Was  the  defend- 
ant goUty  of  negUgraice  on  the  18th  of  May, 
1893,  In  conducting  its  work,  and  leaving 
that  manhole  open,  as  the  testimony  shows? 
That  is  the  first  question  that  you  have  got 
to  pass  upon  in  this  case.  First,  it  has 
been  claimed,  and  it  is  true,  that  the  defend- 
ant was  lawfully  there;  that  It  was  a  law- 
ful work  that  the  defendant  was  engaged 
upon.  He  had  a  right  to  remove  tliat  man- 
hole cover,  but  he  must  do  his  work  in  s 
I  lawful  manner.  *  *  *  He  must  make  his 
I  excavating,  he  must  remove  his  manhole 
cover,  if  he  does  remove  it  at  all,  in  a  law<- 
ful  manner.  Was  it  in  a  lawful  manner? 
That  depends  upon  what  his  duty  was  un- 
der the  law.  It  was  bis  duty,  in  excavating 
;  that  area,  to  remove  the  cover  of  the  man- 
i  bole,  and  to  exercise  care  and  precaution  for 
I  the  safety  of  the  passersby,  which  an  ordi- 
'  narUy  careful  and  prudent  man  would  have 
nsed,  having  regard  to  the  woik  which  was 
necessary  to  do,  and  also  having  regard  to 
the  danger  to  the  passersby  from  the  disre- 
gard of  such  care  and  prudence.  I  say  that 
the  care  and  prudence  which  the  defendant 
was  bound  to  exercise  must  be  In  proportion 
to  the  danger  to  the  passersby  from  the  work, 
and  the  injury  which  was  liable  to  happen 
to  passersby  from  disregard  of  such  care  and 
I  prudence.  Now.  you  will  see,  gentlemen, 
that  it  follows  that  the  care  and  prudence 
whidi  an  ordinarily  prudent  man  would  ex- 
ercise is  a  relative  term.  It  depends  on  the 
danger  which  would  happen  to  a  passerby 
from  a  disregard  of  care  and  prudence. 
*   *    *    So  the  danger  to  passersby  is  an 


Important  element  for  you  to  consldeir  in 
estimating  what  is  reasonable  care.  It  Is 
the  care  which  an  ordinarily  prudent  and 
careful  man  would  have  exercised  under 
the  drcumstances,  having  regard  to  the  work 
which  was  necessary  to  be  done,  and  the 
danger  from  not  observing  that  care.  Now, 
then,  tills  question  Is  submitted  to  yon 
whether,  under  all  the  circumstances  of  tbls 
case,  the  defendant,  on  the  morning  of  the 
19th  of  May,  1S93,  did  exercise  the  care 
and  precaution  which  an  ordinarily  careful 
and  prudent  man  would  have  exercised  In 
removing  that  manhole  cover  and  placing  it 
where  it  did.  There  is  practically  no  dis- 
pute as  to  the  situation  or  location  of  the 
barrel  and  of  the  cover,  and  of  the  circum- 
stances which  took  place  there.  There  is 
almost  no  dispute.  And  the  question  is  sub- 
mitted whether  or  not,  under  all  the  circum- 
stances, the  defendant  did  exercise  the  care, 
prudence,  and  precaution  which  an  ordina- 
rily prudent  and  careful  man  would  have 
exercised  in  doing  that  work.  Now,  yon 
are  to  take  Into  consideration  all  the  facts, 
all  the  evidence  that  has  been  introduced, 
the  location,  where  it  was;  taking  into  con- 
sideration that  it  was  at  the  intersection  of 
two  important  streets  in  this  city,— taking 
into  consideration  Just  where  the  manhole 
was.  You  recollect  that  the  testimony  shews 
that,  as  th^  man  came  down  Clifford  street, 
It  was  right  In  a  line  of  the  walk.  In  other 
words,  without  rehearsing  or  recalling  it  to 
yon,  gentiemen,  I  say  you  should  place  your- 
selves there  by  the  testimony,— you  should 
imagine  yourselves  there,  by  the  testimony, 
that  morning  of  the  19th  of  May,  1893,— 
and  should  look  at  the  work  as  it  was  pro- 
gressing, and  look  at  that  hole  twenty-two 
Inches  wide,  and  that  barrel  loca4:ed  on  the 
easterly  side  of  the  hole,  and  the  cover  of 
the  manhole  on  the  north  side  of  the  hole; 
and  the  question  is  submitted  for  your  de- 
termination whether  the  defendant  was  in 
the  exercise  of  reasonable  care.  And  I  say. 
If  you  find  the  defendant  did,  at  the  time  of 
the  injury,  exercise  the  care  and  precau- 
tion to  prevent  injury  to  passersby  which  an 
ordinarily  prudent  and  careful  man  would 
have  used,  in  view  of  all  the  circumstances, 
and  in  view  of  probable  injuiy,  then  your 
verdict  should  be  for  the  defendant  But 
tf  yon  find  that  it  was  not  exercising  reason- 
able care,— care  and  prudence  which  a  rea- 
sonable man  would  have  exercised,— having 
In  view  the  dangler  to  passersby,  then  yon 
will  come  to  consider  the  other  question. 
You  remember  the  other  question  is:  Was 
the  plaintiff,  or  did  the  plaintiff  himself  ex- 
ercise the  care  and  prudence  which  an  ordi- 
narily prudent  man  would  In  passing  along 
that  street?  What  was  the  duty  of  the 
plaintiff?  A  person  traveling  en  the  side- 
walk In  this  city  has  a  right  to  expect  that 
the  walk  will  be  in  a  condition  reasonably 
safe  and  fit  for  traveL  I  do  not  say  abso- 
lutely safe,  BO  as  to  prevent  all  possibility 
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of  accident.  There  are  many  miles  of  side- 
walk in  this  cil7,  and  many  thousand  own- 
ers of  lots,  who  are  constantly  repairing 
sidewalks,  and  pulling  them  up  for  one  cause 
or  another.  So  that  to  my  mind  it  is  absurd 
to  say  that  the  law  requires  them  to  be  in  a 
condition  of  absolute  safety.  But  a  traveler 
on  a  sidewalk  has  a  right  to  expect  that  the 
walk  will  be  in  a  condition  reasonably  safe 
for  traveL  Now,  it  is  the  plaintiff's  duly, 
on  his  part,  to  exercise  that  care  and  pru- 
dence in  passing  along  the  sidewalk  which 
an  ordinarily  prudent  man  would  have  used 
under  those  circumstances.  Generally  speak- 
ing, it  was  his  duty  to  use  his  eyes  and  look 
ahead  of  him;  but  I  do  not  say,  gentlemen  of 
the  Jury,  that  it  is  his  duty  to  keep  his  eyes 
on  the  walk  in  front  of  him  all  the  time. 
As  I  said,  a  passenger  has  a  right  to  ex- 
pect that  the  walk  is  in  a  condition  reason- 
ably safe  and  fit  for  travel,  and  if  his  atten- 
tion is  attracted  for  a  moment  or  two  to 
something  going  on  In  the  street,  he  has  a 
right  to  expect  that  he  can  continue  to  go  for- 
ward a  short  distance  with  safety;  but  he 
must  exercise  the  care  and  prudence  which 
an  ordinarily  careful  and  prudent  man  would 
in  passing  along  the  street.  Now,  gentle- 
men, I  do  not  know  how  to  define  the  care 
which  the  plaintiff  was  bound  to  exercise 
In  any  other  way.  The  law  does  not  give  us 
any  other  method.  You  must  plao^  yourselves 
there  on  the  momlcg  of  that  Injury,  and 
yon  most  take  into  co:is.  ^oration  all  the  cir- 
cumstances as  they  existed,  and  you  must 
pass  upon  this  question  whether  the  plain- 
tiff, in  going  down  there,  did  exercise  the 
care  and  prudence  which  a  reasonable  and 
ordinarily  careful  and  prudent  man  would 
have  exercised.  As  I  said,  and  I  repeat  it 
to  you,  generally  speaking,  we  must  use  our 
eyes;  and  I  repeat  I  do  not  say  that  a  man 
must  keep  his  eyes  on  the  walk  all  the  time; 
and,  as  I  said  before,  he  has  a  right  to  pre- 
sume that  the  walk  is  reasonably  safe  for 
travel,  and  if  he  turns  his  eyes  to  one  side 
or  the  other,  or  his  attention  is  attracted  by 
one  thing  or  the  other,  he  has  a  right  to 
presume,— he  has  a  right  to  be  attracted  to 
one  thing  or  the  other  for  a  short  time,  and 
presume  he  can  walk  forward  in  safety. 
Tliat  question  is  submitted  to  you.  If  you 
think,  from  the  evidencfc,— and  I  want  to  say, 
here,  you  must  take  into  consideration  all 
the  facts;  that  the  plaintiff  was  going  down 
that  street;  that  his  attention,— that  a  ditch 
was  being  dug  beside  this  walk,  as  he  tes- 
tifies, and  there  is  no  evidence  to  the  con- 
trary,—that  his  attention  was  attracted  to 
the  workmen  at  work  in  the  trench;  that  he 
walked  along  locking  at  those  workmen. 
Tou  will  also  consider  the  testimony  as  to 
the  signal  of  a  workman,  that  the  man 
Lemon  shouted  out.  Of  course,  gentlemen, 
U  a  warning  signal  was  given  to  this  man, 
that  he  understood  in  thne  to  enable  him  to 
understand  what  it  meant,  and  have  avoid- 
ed that  injury,  why,  then,  he  was  guilty  of 


negligence  In  not  avoiding  It.     That  is  tlie 
question,— whether  you  think  the   warning 
was  such  as  he  understood,  and  whether  it 
was  given  in  time  for  him  to  have  avoided 
the  Injury.     Ton  heard  all  the  evidence  upon 
that     I  believe  the  testimony— and  you  will 
correct  me  if  I  am  wrong— I  believe  the  tes- 
timony of  all  the  witnesses  as  to  Lemon  was 
that  he  shouted  or  called.    Lemon  says  al- 
most  Instantly   with   the   falL     Isn't  that 
right?    I  thought  Mr.  Lemon  stated  that  it 
was  an  Instant  or  two  before.     Taking  into 
consideration  all  these  facts  and  circumstan- 
ces, if  you  believe  and  If  you  find  that  the 
plaintiff  was  not  exercising  reasonable  care 
in  going  down  that  street,  then  your  verdict 
should  be  for  the  defendant     If  you  iind, 
on  the  contrary,  that  he  did,  under  all  the 
circumstances,  exercise  reasonable  care  and 
prudence  In  walking  down  that  street  bar- 
ing regard  to  all  the  facts  and  circumstances, 
and  the  work  that  was  going  on,  then  yoar 
verdict  should  be  for  the  plaintiff.     If  yon 
find  that  he  was  in  the  exercise  of  reason- 
able care,  you  are  then  to  come   down  to 
considering  the  question  of  damages.    *    *  * 
"As  to  the  requests  to  charge,  if  yon  find, 
as  a  matter  of  fact  in  the  case,  that  the  de- 
fendant, the  Telegraph  &  Telephone  Constnc- 
tlon  Company,  by  their  servants,  on  the  day 
in   question,    was    occupying   the    sidewalk 
where  the  accident  happened,  had  removed 
the  cover  of  the  manhole  into  which  plaintiff 
fell,  and  was  occupying  the  area  under  tbe 
walk  in  and  about  their  work,  then  In  that 
case  I  instruct  you  it  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  to  pro- 
tect the  opening  of  the  walk,  or  otherwise 
warn  passersby.    The  evidence  in  this  case 
shows  that  the  walk,  through  which  the  man- 
hole was,  was  constructed  over  an  area  sev- 
eral feet  deep  below  the  walk;  that  the  man- 
hole was  not  next  to  the  building,  but  out  in 
the  middle,  or  near  the  middle,  of  the  walk, 
and  in  that  part  of  the  walk  over  which  pedes- 
trians usually  traveled.    It  must  be  consider-; 
ed  that  a  hole  through  this  walk  like  the  one  d 
question  was  a  very  dangerous  thing,  if  leflj 
open  or  uncovered,  unless  properly  guarded. 
This  fact  makes  it  the  duty  of  those  who  usej 
it  or  maintain  it  to  exercise  reasonable  caivi 
and  prudence  to  properly  guard  it;   and  if  it{ 
is  not  practical  to  guard  it  the  person   in 
charge  is  lx>und  to  give  actual  notice  of  thej 
danger  to  every  person  lawfully  approachingj 
the  place;  and,  in  default  of  such  reasoDabl€| 
care  and  prudence  to  guard  the  manhole,  i< 
would  be  liable  for  all  injuries  resulting  therej 
from  to  persons  passing  by,  In  the  exercise  o^ 
reasonable  care  on  their  part     It  cannot  IM 
said  to  appear  conclusively  in  this  case  tlia 
the  pUintiff  was  careless,  because  he  failed  tJ 
keep  his  eyes  constantly  on  the  walk  befon 
him.     That  is  a  question  for  the  Jury  to  de] 
termine  from  all  the  facts  and  circumstanced 
in  the  case.     *     *     *     Unless  the  Jury  Qn^ 
both  of  the  following  facts,  viz.:    (1)  That  tb>| 
defendant  was  guUty  of  negligence,  and  v^ 
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tbat  plaintiff  was  not  gruUty  of  negligence,— 
your  verdict  will  be  for  the  defendant.  The 
burden  of  proof  In  this  case  is  uiwn  thie  plain- 
tiff, and  he  must  proye,  by  a  preponderance 
of  evidence,  both  the  negligence  of  the  defend- 
ant and  the  lack  of  negligence  or  the  exercise 
of  due  care  on  his  part.  Under  the  pleadings 
and  evidence  in  this  case,  defendant  had  a 
right  to  dig  a  trench  and  use  the  manhole  in 
questioii.  Even  if  the  sidewalk  was,  by  its  use 
of  the  manhole  and  the  excavation,  rendered 
more  dangerous  to  passersby  than  the  sidewalk 
usually  was,  still  the  defendant  would  not 
be  guilty  of  negligence  unless,  in  doing  the 
work  in  question,  defendant  failed  to  use  such 
precaution  to  warn  passersby  as  a  reasonably 
careful  and  prudent  person  would  have  used 
under  the  same  circumstances.  The  care  re- 
quired of  plalntlfr  Is  that  degree  of  care 
which  a  reasonably  careful  and  prudent  per- 
son would  use  under  the  circumstances;  and 
if  yofl  believe,  from  the  evidence  in  the  case, 
that  a  person  coming  down  Clifford  street,  at 
the  time  and  under  the  circumstances  as  the 
testimony  In  this  case  shows,  would  have 
seen  the  obstruction  on  the  sidewalk  in  time 
to  have  avoided  falling  In  the  manhole,  then 
your  verdict  will  be  for  the  defendant. 
Where  there  are  repairs  going  on,  or  where 
there  are  obstructions  in  the  highway,  greater 
care  is  required  of  a  passerby  than  is  called 
for  when  the  highway  Is  in  the  ordinary  c<m- 
ditlon.  If  you  believe,  from  the  evidence  In 
the  case,  that  a  reasonably  prudent  and  care- 
ful person,  who  bad  been  accustomed  to  pass 
over  the  sidewalk  in  question  daUy  for  a 
year  or  more,  with  building  matei-ials  occupy- 
ing at  the  time  the  space  to  the  north  of  the 
sidewalk  opposite  the  manhole,  and  who  knew 
of  there  being  manholes  In  the  sidewalk  be- 
tween the  Washington  avenue  curb  and  the 
alley  beyond  the  Telephone  Building,  and 
who  saw  a  trench  being  dug  in  Clifford  street 
ending  at  the  vault  under  the  sidewalk,  and 
who  saw  workmen  making  an  opening 
through  the  wall  of  the  vault,  as  in  this  case, 
—if  you  believe  that  a  reasonably  careful 
person  would,  under  these  circumstances, 
have  looked  ahead  of  him  before  walking  as 
far  as  the  open  manhole,  and  would  have 
seen  the  obstruction  In  time  to  have  avoided 
falling  into  the  manhole,  then  your  verdict 
will  be  for  the  defendant.  Although  a  foot 
passenger  on  the  sidewalk  Is  not  required  to 
keep  bis  eyes  consttintly  on  the  walk  before 
him,  yet  he  must  observe  his  general  course 
on  the  street;  and  if  he  meets  with  an  acci- 
dent which  could  have  been  avoided  by  the 
exercise  of  ordinary  care  and  prudence  in  ob- 
serving his  general  course,  be  is  guilty  of  con- 
tributory negligence." 

In  Clifford  v.  Dam,  81  N.  Y.  S2,  and  Con- 
greve  v.  Morgan,  supra,  the  opening  was 
made  without  tbe  autborlty  of  the  mimici- 
palities.  In  Jennings  v.  Van  Schaick,  supra, 
the  provlBlons  of  the  ordinance  authorizing 
the  openlsg  were  not  observed.  In  New 
Vork.  a  different  rule  prevails  from  the  cases 


above  cited  where  the  act  done  was  author- 
ized by  the  city,  as  in  the  case  at  issue  here. 
See  Wolf  v.  KUpatrick,  101  N.  Y.  14»,  4  N.  B. 
188;  Nolan  v.  King,  97  N.  Y.  565.  The  last 
case  discusses  the  New  York  cases  cited  by 
plaintiff's  counsel,  and  distinguishes  them,  and 
holds  that,  where  a  person,  with  authority 
from  the  municipal  authorities,  has  removed 
the  sidewalk  and  excavated  to  construct  a 
vault,  and  builds  a  bridge  over  the  excava- 
tion, it  is  his  duty  to  build  it  with  care  and 
prudence,  such  as  will  make  it  safe  for  those 
who  exercise  on  their  part  such  ordinary  care 
and  prudence  as  the  presence  of  the  tempo- 
rary structure  requires.  It  was  further  held 
that  the  traveler  is  bouud  to  observe  its  pres- 
ence, and  to  exercise  a  care  and  prudence 
which  might  be  unnecessary  upon  the  side- 
walk, and  it  was  held  error  to  charge  that  It 
was  defendant's  duty  to  have  the  bridge  con- 
structed in  such  a  manner  that  plaintiff 
would  not  be  subjected  to  any  more  personal 
risk  than  if  the  sidewalk  had  been  there  in- 
stead of  the  bridge.  The  case  of  Railroad 
Co.  V.  Martin,  supra,  was  one  where  the 
plaintiff  was  driving  through  a  passageway 
which  was  not  crossed  by  railroad  tracks.  A 
car  was  struck  by  a  freight  train,  and  driven 
forcibly  enough  to  break  Its  fastenings,  and 
crash  against  Martin  and  his  vehicle,  injur- 
ing both  of  them.  It  was  claimed  by  defend- 
ant that,  as  a  matter  of  law,  Martin  was 
guilty  of  negligence.  The  court  held  that  it 
was  a  question  for  the  Jury.  In  Bowen  v. 
Railway  Co.,  supra,  it  was  held  that  "every 
person  having  occasion  to  use  the  public 
streets  is  entitled  to  feel  that  he  is  absolutely 
safe,  while  exercising  ordinary  care,  against 
all  accidents  arising  from  obstructions  in  the 
streets,  and  no  one  has  the  right,  without 
special  authority,  to  materially  obstruct  it  or 
render  its  ordinary  use  dangerous."  It  was 
stated  in  that  case:  "In  coming  to  the  con- 
clusion they  did,  the  Jury  must  have  found, 
under  the  charge  of  the  court,  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care,  and 
did  not  contribute  to  the  injury  complained 
of."  The  case  of  Eugel  v.  Smith,  supra, 
which  is  the  leading  Michigan  case  relied 
upon  by  the  plaintiff  in  this  cause,  was  a  case 
where  the  plaintiff  walked  into  a  trap  door 
which  was  in  front  of  the  back  door,  and 
only  a  foot  and  a  half  away  from  it.  It  was 
usual  to  keep  the  back  door  locked  when  the 
trap  door  was  open.  The  court  held  that 
this  opening  was  a  dangerous  one;  that  its 
close  proximity  to  the  door  made  it  extremely 
difficult  for  one  entering  the  door  without  no- 
tice that  the  hatdiway  was  open  to  stop  in 
time  to  save  himself  from  falling;  that  the 
back  door  should  have  been  kept  locked,  or 
some  one  should  have  remained  on  guard 
while  the  trap  was  open,— the  court  adding: 
"One  or  the  other  of  these  precautions  was 
necessary,  and  ordinary  care  required  the  de- 
fendants to  observe  them."  The  plaintiff 
had  knowledge  of  the  existence  of  this  trap 
door,  and  the  court  regarded  the  question  of 
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plaintiff's  contributory  negligence  as  one  of 
great  difficulty,  and  in  disposing  of  It  said: 
"The  controlling  fact  In  the  case  seems  to  be, 
however,  that  the  negligence  of  the  defend- 
ant's employes  was  actlTe.  The  opening  of 
the  trap  door  was  a  circumstance  which,  of 
Itself,  called  their  attention  to  the  duty  of 
guarding  it  It  was  a  warning  which,  with 
their  knowledge  of  the  frequency  with  which 
the  back  door  was  used,  they  cotdd  not  disre- 
gard, without  being  guilty  of  negligence  as 
a  matter  of  law.  The  plaintiff  had  no  such 
Immediate  warning.  Neither  did  he  have  any 
reason  to  apprehend  danger.  It  is  a  sound 
rule  of  law  that  it  is  not  contributory  negli- 
gence not  to  look  out  for  danger  when  there 
Is  no  reason  to  apprehend  any.  Beacb, 
Oontrlb.  Neg.  p.  41,  and  cases  cited.  •  •  • 
As  we  hare  said,  the  question  is  one  of  some 
difficulty,  and  Is  not  free  from  doubt  We 
have  held  that  in  such  case  the  facts  should 
be  submitted  to  the  jury." 
Clt  is  not  believed  that  a  case  can  be  found 
which  h<rfds  that  one  traveling  upon  a  side- 
walk may  be  oblivious  of  his  surroundings. 
He  should  exercise  the  care  and  prudence 
which  an  ordinarily  careful  and  prudent  man 
would  In  passing  along  the  walk.  We  think 
the  charge  of  the  trial  Judge  was  a  fair  state- 
ment of  the  law  of  negligence  as  applicable 
to  the  facts  in  this  case.  _J  See  Butterfield  r. 
Forrester,  11  East,  60;  Abemethy  v.  Van 
Buren  Tp.,  52  Mich.  383,  18  N.  W.  116;  Mc- 
Cool  V.  Grand  Haplds,  58  Mich.  41,  24  N.  W. 
631;  Hntchlns  v.  Priestly,  etc.,  Co.,  61  Mich. 
252,  28  N.  W.  85;  Wakeham  v.  St  Clair  Tp., 
91  Mich.  15,  51  N.  W.  696;  Moore  v.  City  of 
Richmond,  85  Ya.  542,  8  S.  E.  387,  and  cases 
there  cited;  Walker  v.  ReldsvUle,  66  N.  Q 
382,  2  S.  B.  74;  City  of  Plymouth  v.  Mllner, 
117  Ind.  324,  20  N.  E.  235;  Kelly  v.  Doody, 
116  N.  Y.  581,  22  N.  E.  1064;  McLaury  v.  City 
of  McGregor,  54  Iowa,  ITl,  7  N.  W.  91;  2  Dltt. 
/Mun.  Corp.  §  1020,  and  note;  Beach,  Pub. 
Corp.  {  1537. 
The  Judgment  is  affirmed,  with  costs. 


LONG,  a  J.,  did  not  sit 
ttces  concurred. 


The  other  jos- 


OONNELL  T.  McNBTT. 

(Supreme  Court  of  Michigan.     May  19,  1896.) 

AssDifPsrr— Bill  or  Particclass— Appkal— Wib- 
RANTT  —  Acnoir   roR   Bhiach  —  ETIDBltOa— ' 

HaRKBT  VaI.CS  —  iMnAOBUBHT  «»  WlTaBSS  — 

Co!<DncT  or  Trial. 

1.  In  assuapait  for  breach  of  warranty  on 
sale  of  a  hone,  brought  in  justice  court,  the 
bill  of  partlcniars  set  out  three  items,— the  price 
of  the  horse,  the  amount  paid  for  medical 
treatment,  and  the  expense  of  care  and  keep- 
lag.  On  appeal  to  the  drcoit  oonrt  plaintiff 
was  permitted  to  add  an  item  of  expense  for 
taking  the  horse  to  a  neighboring  town  for 
treatment  Held,  that  the  additional  item  was 
cot  a  new  cause  of  action,  bat  was  admissible 
under  the  declaration  for  breach  of  warranty. 

2.  In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse,  testimony  that  defendant 


had  undertaken  to  deceive  plaiatilf  was  proper- 
ly excluded  as  not  bearing  (m  the  qnestion  of 
warranty. 

3.  In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse,  witnesses  possessed  of  snf- 
ficient  knowledge  of  the  market  to  entitle  them 
to  give  an  opinion  can  testify  as  to  the  value 
of  the  horse. 

4.  Where  a  witness  was  asked,  "Prom 
what  yon  know  of  the  horse,  and  what  you 
have  heard  testified  to  in  reference  to  its  pres- 
ent condition  by  witnesses  here,  particularly 
[certain  witnesses],  what  would  you  say  was 
the  present  fair  market  value?"— the  question 
was  properly  excluded,  being  hypoUieticai, 
based  on  only  a  portion  of  the  testimony. 

5.  In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse,  on  the  request  of  defendant 
the  jury  WMe  instructed  that  if,  after  idaintiff 
had  paid  part  of  the  wice,  she  was  offered  the 
return  of  the  money,  but  reftised  it,  and  insist- 
ed upon  the  trade  bemg  carried  out  and  that  at 
this  time  she  had  discovered  the  horse  was 
lame  and  unsound,  she  conld  not  recover. 
Held,  that  it  was  proper  for  the  court  to  add 
on  its  own  motion  that  if  plaintiff  saw  the  horse 
was  lame,  but  supposed  tne  lameness  only  tem- 
porary, this  knowledge  wonld  not  be  Incon- 
sistent with  her  right  to  r^  on  the  warranty. 

6.  It  was  not  error  for  the  plaintiS  to  show 
that  on  the  former  trial  in  the  justice  court  the 
defendant  was  present,  and  heard  ail  of  plain- 
tiff's testimony,  but  made  no  denial  thereof. 

7.  In  the  absence  of  any  foundation  for  im- 
peacliment,  it  was  not  error  to  exclude  testi- 
mony tendmg  to  show  what  one  of  the  witness- 
es for  plaintiff  had  stated  out  of  court 

8.  In  an  action  for  breach  of  warranty  of 
a  horse,  defendant  offered  to  show  that  the 
day  before  the  trial  he  had  offered  plaintiff  for 
the  horse  the  price  she  paid,  and  the  amount 
of  the  doctor's  bill  for  treatment  Upon  a 
statemwit  that  the  prc^wsition  was  one  of  com- 
promise, the  evidence  was  excluded.  Defend- 
ant's counsel  thereupon  insisted  that  it  was 
admissible  to  show  value,  and  on  his  own  re- 
sponsibility made  an  offer  for  the  horse  in 
open  court,  in  the  presence  of  the  jury.  Held, 
that  the  court  was  justified  in  remarking  that 
he  could  not  have  the  trial  interrupted  by 
horse  dickers. 

Error  to  circuit  court,  Ottawa  county; 
Philip  Padgham,  Judge. 

Assumpsit  by  Catherine  Gonnell  against 
Jacob  B.  McNett  to  recover  damages  for 
breach  of  warranty  on  the  sale  of  a  horse. 
There  was  verdict  and  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

R.  W.  Boyntoa  and  Walter  I.  Llllie  (Ste- 
phen H.  OllBk,  of  counsel),  for  appellant. 
(George  A.  Farr,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  recovered  a 
Judgment  in  an  action  originally  brought  in 
Justice  court  to  recover  damages  for  a 
breach  of  warranty  on  a  sale  of  a  mare. 
The  mare  was  purchased  by  the  plaintiff 
for  a  driving  mare,  and  the  price  of  $225 
in  casb  paid.  Plaintiff  offered  testimony 
tending  to  show  that  she  incurred  an  ex- 
pense of  f48  in  having  the  mare  treated, 
and  that  tiie  care  and  keeping  of  the  mare 
was  worth  |10  per  month,  and  that  she  had 
been  so  lame  from  the  time  when  she  was 
flrst  delivered  to  her  that  she  could  not  be 
put  to  any  use,  and  that  the  lameness  was 
the  result  of  a  permanent  disease.  The  rec- 
ord contained  a  laige  number  of  asslKn- 
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mentB  of  error,  but  a  dlscnsslon  of  a  few  of 
the  alleged  errors  will  dispose  of  all. 

1.  The  bill  of  particulars  In  the  justice 
coart  contained  three  items:  The  price  of 
the  borse,  $225;  paid  for  medical  treatment, 
$oO;  care  and  keeping  of  the  horse,  $50.  On 
the  trial  the  plaintiff  was  permitted  to  add 
an  item  of  expense  for  taking  the  mare  to 
Grand  Rapids,  where  she  was  treated.  This 
was  objected  to  as  a  surprise,  and,  in  ad- 
dition, the  claim  is  made  in  this  court  that 
the  issue  presented  in  the  justice  court  was 
enlarged.  We  do  not  consider  either  objec- 
tion sound.  The  cause  of  action  in  the  jus- 
tice court  was  a  breach  of  warranty.  The 
item  added  was  within  the  declaration,  and 
did  not  introdnce  a  new  cause  of  action,  and 
the  nature  of  the  case  was  such  that  it 
could  have  been  met  without  an  adjourn- 
ment 

2.  The  defendant  was  asked  on  the  stand 
if  he  had  undertaken  to  deceive  the  plain- 
tiff. The  action  was  not  for  deceit,  but  In 
asBumpelt,  and,  as  defendant  had  already  tes- 
tified that  be  did  not  know  that  the  mare 
was  lame,  a  negative  answer  to  this  ques- 
tion would  In  no  way  have  tended  to  nega- 
tive the  fact  of  a  warranty;  for,  if  he  did 
not  luiow  the  mare  to  be  lame,  a  statement 
that  she  was  sound,  would  not  show  any 
attempt  to  deceive. 

3.  Numerous  asslgamenta  of  error  rest  up- 
on a  proposition  of  defendant  to  show  that 
after  the  trial  In  justice  court,  and  on  the 
day  before  the  trial  In  the  circuit  court,  de- 
fendant had,  through  his  wife,  offered  for 
the  mare  the  $225  iMdd  by  plaintiff  and  the 
doctor's  bill.  In  answer  to  a  question  by 
the  court  defmdant's  counsel  at  first  stated 
that  the  proposition  was  one  of  compromise. 
After  the  testimony  was  ruled  out  on  this 
statement,  counsel  insisted  that  the  offer 
was  admissible  to  show  value.  This  was  ac- 
companied by  an  offer  to  make  the  proffer 
good,  and  counsel  on  hla  own  responsibility 
saw  fit  to  make  an  offer  of  $100  for  the 
horse  in  court,  and  in  the  presence  of  the 
jury.  The  patience  of  the  trial  judge  with 
this  attempt  to  turn  the  court  room  into  a 
horse  market  was  certainly  as  great  as  the 
parties  attempting  it  had  any  right  to  ex- 
pect, and  the  remark  of  the  court  that  the 
trial  would  have  to  go  on,  and  could  not 
be  interrupted  with  horse-track  dickers  while 
the  suit  was  being  tried,  was  ottirely  justi- 
Sed. 

4.  We  think  that  there  was  no  error  com- 
mitted in  receiving  the  testimony  offered  by 
plaintiff  to  show  the  value  of  the  mare.  An 
examination  of  the  record  shows  that  the 
witnesses  possessed  a  sufficient  knowledge 
of  the  market  to  entitle  them  to  speak  upon 
the  subject. 

5.  Defendant  called  a  wttness  who  bad 
known  the  mare  when  «oId,  and  was  asked, 
"Now,  from  what  you  know  about  this  mare, 


and  what  you  have  heard  testified  to  in  refer- 
ence to  her  present  condition  by  the  wit- 
nesses here,  particularly  Palmer  and  Fant, 
what  would  you  say  was  the  present  fair 
market  value  of  the  mare?"  This  question 
was  properly  excluded.  It  did  not  appear 
that  the  witness  had  heard  all  the  testi- 
mony, and.  If  It  were  to  be  assumed  that  he 
had,  a  hypothetical  question  should  not  be 
based  "particularly"  on  the  testimony  of  a 
portion  of  the  witnesses.  Kempsey  v.  Mc- 
Glnniss,  27  Mich.  123.  The  same  rule  ex~ 
eludes  the  testimony  of  the  witness  Savidge, 
who  was  asked  to  base  his  opinion  upon  the- 
knowledge  of  the  mare  18  months  before, 
and  upon  the  testimony  in  the  case,  which 
he  said  he  had  heard  "to  some  extent" 

6.  The  testimony  that  defendant  was  pres- 
ent in  justice  court,  and  heard  the  testi- 
mony in  behalf  of  plaintiff,  and  made  no  de- 
nial of  it  was  admissible  within  the  rulings. 
of  this  court  In  Mooney  v.  Davis,  75  Mich. 
193,  42  N.  W.  802;  Cole  v.  Railway  Co.,  81 
Mich.  156.  45  N.  W.  983;  Id.,  95  Mich.  80, 
54  N.  W.  63a 

7.  It  was  not  error  to  exclude  testimony 
as  to  what  Kellogg,  a  witness  for  the  plain- 
tiff, had  stated  as  to  the  value  of  the  horse- 
out  of  court,  no  foundation  for  impeacb-- 
ment  having  been  laid. 

8.  The  circuit  judge,  at  the  request  of  the- 
defendant  charged  that  if,  after  plaintiff' 
had  paid  $50  of  the  purchase  price,  she  was 
offered  a  return  of  the  money  paid,  but  re- 
fused it  and  insisted  on  the  trade  going 
through,  and  that  at  this  time  she  had  dis- 
covered that  the  mare  was  lame  and  tm- 
sound,  she  could  not  recover.  The  court 
added,  on  its  own  motion.  In  effect  that  if 
plaintiff  saw  that  the  mare  was  lame  when 
she  went  to  Holland,  and  supposed  that  the 
lameness  was  only  temporary,  this  knowl- 
edge would  not  be  Inconsistent  with  her- 
right  to  rely  upon  the  warranty.  It  is  con- 
tended that  there  was  no  basis  In  the  testi- 
mony for  this  modlflcation  of  defendant's  re- 
quest, but  upon  full  consideration  we  think 
there  was.  There  Is  no  claim  that  plaintiff 
was  told  anything  about  the  nature  of  the 
lomeness.  The  testimony  is  confined  to  the 
statement  that  she  saw  that  the  horse  was 
lame.  This  was  denied  by  the  plaintiff;  but 
if  it  be  assumed  that  she  did  notice  that  the 
mare  went  lame,  we  think  the  jury  had  ttie 
right  to  take  into  consideration  the  fact,  it 
they  so  found  it,  that  the  defendant  had  as- 
sured her  that  the  horse  was  as  sound  as  a 
bullet,  and  determine  what  Inference  the 
plaintiff  must  have  drawn  from  what  she 
saw  at  the  time  In  view  of  this  statement 
of  defendant 

No  error  to  the  prejudice  of  defendant  was 
committed  on  the  trial.   Judgment  affirmed. 

LONG,  C.  J.,  did  not  Bit  The  other  jus- 
tices concurred. 
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MIIiNOR  T.  HOME  SAVINGS  &  LOAN 
ASS'N. 
(Supreme  Court  of  Minnesota.  Mar  25,  1896.) 
Vbndou  and  BobsequektMortoaobb— Fbiorities 
— convbkriox. 
H.  and  M.  had  severally  arranged  with 
defendant  for  loans  on  real  estate  which  they 
had  purchased  from  plaintiff,  but  upon  which 
they  respectively  owed  her  part  of  the  pur- 
chase money.  To  enable  them  to  obtain  the 
loans,  plaintifiF  had  agreed  to  take  second  mort- 
gages on  the  property  for  lier  claims;  but  on 
the  suggestion  of  the  defendant  an  arrange- 
ment was  finally  agreed  on  by  which  it  was  to 
take  from  H.  and  M.  mortgages  large  enough 
to  include  both  the  amounts  it  was  lending 
them,  and  also  plaintiff's  claims,  for  which  she 
was  to  take  paid-up  stock  of  the  defendant, 
instead  of  second  mortgages;  the  stock,  how- 
ever, not  to  be  issued  until  U.  and  M.  had  sev- 
erally paid  on  the  principal  of  the  mortgages 
amounts  equal  to  the  amounts  of  the  stock 
which  plaintiff  was  to  take  for  her  claims, 
which  were  $100  against  H.  and  $400  against 
M.,— the  money  first  paid  in  by  them  on  the 
principal  of  the  mortgages  to  be  applied  in  pay- 
ment of  the  stock.  Two  certificates  of  stock 
—one  for  $100,  and  another  for  $400— were 
made  out  in  plaintiff's  name,  but  not  deliver- 
ed. Neither  H.  nor  M.  ever  paid  anything  on 
the  principal  of  these  mortgages.  TJpon  H.'s 
default,  defendant  foreclosed  its  mortgage, 
and  bid  in  the  premises  for  less  than  the 
amount  which  it  had  loaned  to  him.  After 
M.'s  default,  defendant  accepted  deeds  of  the 
mortgaged  premises  in  full  satisfaction  of  the 
mortgage  debt,  and  released  M.  Plaintiff  was 
not  a  party  to  this  settlement.  Thereafter  she 
demanded  the  two  stock  certificates,  which 
the  defendant  refused  to  deliver,  claiming  that 
the  stock  had  not  been  paid  for.  Held,  that 
the  payments  on  the  principal  of  the  mortgages 
referred  to  voluntary  payments  by  H.  and  M., 
which  would  leave  the  mortgage  security  un- 
impaired; that,  whiie  plaintiff  was  entitled  to 
liave  such  payments.first  applied  in  payment  of 
the  stock,  yet,  as  tu  what  was  realized  out  of 
the  mortgage  securities,  she  occupied  the  posi- 
tion of  second  mortgagee,  and  was  only  entitled 
to  have  applied  in  payment  of  the  stock  the 
surplus,  if  any,  after  reimbursing  defendant 
for  the  money  advanced  to  the  mortgagor;  that 
by  accepting  from  M.  conveyances  of  the  mort- 
gaged premises  in  full  satisfaction  of  the  debt, 
and  releasing  the  debtor,  the  defendant  occu- 
pied the  same  position  as  if  it  bad  received  pay- 
ment in  full  in  money,  and  it  was  immaterial 
whether  tht  premises  were  or  were  not  in  fact 
worth  the  full  amount  due  on  the  mortgage. 
Hence  plaintiff  was  not  entitled  to  the  $100  of 
stock  for  her  claim  against  H.,  but  was  en- 
titled to  the  $400  for  her  claim  against  M. 
Also,  that,  upon  the  refusal  of  defendant  to 
issue  to  her  a  certificate,  she  was  entitled  to 
i-ecover  the  value  of  the  stock. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  D.  RusadI,  Judge. 

Action  by  Mary  R.  MUnor  against  the 
Home  Savings  &  Loan  Association.  Judg- 
ment was  ordered  for  plaintiff,  and  defendant 
appeals.    Modified. 

Haynes  &  Chase,  for  appellant  Smith, 
Pnlllam  &  Smith,  for  respondent 

MITCHELL,  J.  The  allegations  of  the 
<!omphLlnt  briefly  stated,  are  that  the  plain- 
tiff was  the  owner  of  $r>(X)  of  paid-up  stock  of 
the  defendant  association,  of  the  value  of 


$600,  for  which  she  paid  it  the  sum  of  $500, 
and  for  which  it  Issued  to  her,  and  In  her 
name,  stock  certificates,  which,  for  her  con- 
venience, were  left  with  the  defendant;  that 
certain  dividends  have  been  declared  on  the 
stack,  for  which  defaidant  made  checks  pay- 
able to  her  order,  but  which  It  still  retains  in 
Its  possession;  that  she  has  demanded  of 
defendant  that  it  deliver  to  her  the  stock 
certificates  and  dividend  checks,  but  that  It 
refused  to  deliver  them,  or  any  of  them,  to 
her,  but  has  wrongfully  converted  the  same 
to  its  own  use,  to  her  damage  $700.  As  it 
is  alleged  that  the  defendant  still  holds  the 
certificates  In  plaintiff's  name,  as  issued,  and 
the  checks  payable  to  her  order,  as  executed. 
It  is  apparent  that  the  wrongful  conversion 
charged  consists  of  defendant's  refusal  to 
deliver  them  on  demand.  The  court  found 
that  the  value  of  the  stock  was  $437.50,  and 
ordered  judgment  in  her  favor  for  that 
amount  It  does  not  appear  how  the  Judge 
arrived  at  this  amount,  but  it  is  evident  that 
he  proceeded  upon  the  theory  that  the  re- 
fusal to  deliver  the  certificates  and  the  checks 
amounted  to  a  conversion  of  the  stock,  an<l 
that  the  judgment  was  intended  to  be  tor  its 
value. 

The  facts  are  practically  undisputed.  One 
Hall  and  one  Mathews  had  each  negotiated 
and  arranged  with  the  defendant  for  a  loan 
on  certain  real  estate  which  they  had  sev- 
erally purchased  from  the  plaintiff,  but  upon 
which  they  still  owed  her  a  part  of  the  pur- 
cliase  money;  the  amotmt  due  to  plaintiff 
from  Hall  behig  $100,  and  from  Mathews, 
$400.  To  enable  Hall  and  Mathews  to  secure 
the  loans,  plaintiff  had  agreed  to  take  second 
mortgages  for  the  amounts  due  her.  But  oo 
the  suggestion  of  defendant's  secretaiy  an 
agreement  was  fllnally  made  by  which  de- 
fendant was  to  take  from  Hall  and  Mathews 
mortgages  large  enough  to  inchide  both  th'i 
amounts  it  was  lending  to  them,  and  also  the 
amoimts  they  respectively  owed  the  plaintiff; 
and  plaintiff  was  to  take,  for  the  amounts 
due  her,  certificates  of  paid-up  stock  of  the 
defendant  Instead  of  second  mortgages,  as 
at  first  contemplated.  As  part  of  this  ar- 
rangement however,  it  was  agreed  that  the 
stock  was  not  to  be  issued  and  delivered  to 
plaintiff  until  the  payments  by  Hall  and 
Mathews  on  the  principal  of  the  loans  should 
equal  the  face  value  of  the  certificates,  but 
that  the  first  moneys  paid  by  them  on  the 
principal  should  be  applied  In  payment  of 
the  stock.  The  evidence  on  part  of  the  plain- 
tiff is  that  it  was  also  agreed  that  when 
enough  had  been  thus  paid  by  Hall  and 
Mathews  on  the  principal  of  their  mortgages 
to  pay  for  the  stock,  she  was  to  have  the 
option  to  take  either  the  stock  or  the  money. 
In  pursuance  of  this  arrangement  defendant 
took  from  Ball  a  note  and  mortgage  for  $1,- 
800,  and  advanced  him  $1,700;  and  from 
Mathews  notes  and  mertgages  for  $9,600,  and 
advanced  htm  $9,200.  Defendant  then  exe- 
cuted,  iu   form,  certiflcates   of  Its   pald-ap 
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stock  In  tbe  name  of  tbe  plaintiff  for  $100  and 
$400,  but  retained  tliem  in  its  own  posses- 
sion,  according  to  agreement;  and,  when 
dividends  on  stock  were  declared,  also  exe- 
cuted. In  form,  cbe<^  tberefor,  payable  to 
plaintiff's  order,  but  likewise  retained  them 
in  its  possession,  except  one  for  $22.50,  wbicta 
was  delivered  to  plaintiff  by  mistake,  as  de- 
fendant claims.  Neither  Hall  nor  Mathews 
ever  made  any  payments  on  the  principal  of 
their  mortgages.  Upon  Hall's  default,  de- 
fendant foreclosed  his  mortgage,  and  bid  in 
the  premises  for  $1,500,  which  was  $800  less 
than  the  amount  then  due  on  the  mortgage. 
After  Mathews'  default  the  defendant  accept- 
ed coBve}  ances  of  the  mortgaged  premises  in 
full  satisfaction  of  the  mortgages  and  debt 
secured  thereby,  surrendered  the  mortgagors' 
notes,  and  has  since  traded  off  the  land  for 
other  property.  Plaintiff  was  no  party  to 
this  settlement  with  Mathews.  For  the  sake 
of  brevity,  we  have  not  strictly  followed  the 
record,  but  this  statement  of  facts  accurately 
presents  the  legal  questions  Involved  on  this 
appeal. 

The  first  thing  is  to  determine  the  exact 
nature  and  legal  effect  of  the  agreement  be- 
tween plaintiff  and  defendant  It  is  clear  to 
DS  that  the  payments  on  principal  by  the 
mortgagors,  which  were  to  be  applied  in  pay- 
ment of  plaintiff's  stock,  refer  to  voluntary 
payments,  and  not  to  payments  realized  by 
defendant  out  of  the  mortgage  security.  Ac- 
cording to  the  original  plan,  plaintiff  was  to 
accept  second  mortgages,  while  defendant 
was  to  have  first  mortgages,  on  the  proper- 
ty. But  manifestly  it  was  not  the  intention 
of  the  parties,  by  the  arrangement  finally 
adopted,  to  invert  this  order,  and  give  the 
plaintiff  a  priority  Defendant  never  agreed 
to  advance  on  the  mortgage  securities  more 
than  $1,700  in  the  one  case,  and  $9,200  in  the 
other.  If  Hall  paid  $100  on  the  principal  of 
his  mortgage,  and  Mathews  $400  on  the  prin- 
cipal of  his,  and  these  amounts  were  ajt- 
plled  In  payment  of  plaintiff's  stock,  defend- 
ant would  still  hold  the  mortgages  unimpair- 
ed as  security  for  the  payment  of  the  sums 
of  $1,700  and  $9,200  advanced  to  the  respec- 
tive mortgagors.  But  it,  as  plaintiff  con- 
tends, the  first  moneys  realized  out  of  the 
mortgage  security  were  to  be  applied  in  pay- 
ment of  her  stock,  then  she  would  be,  In 
effect,  a  first,  and  defendant  a  second,  mort- 
gagee, which  clearly  never  was  the  inten- 
tion of  the  parties.  Plaintiff  undoubtedly 
bad  an  Interest  in  the  proceeds  of  the  mort* 
gages,  and,  to  the  extent  of  that  Interest, 
defendant  held  them  as  her  trustee.  Her 
interest  was,  In  our  opinion,  just  this:  As 
to  voluntary  payments,  which  would  reduce 
the  debts  without  reducing  the  security,  she 
was  entitled  to  a  priority,  in  the  sense  that 
the  first  money  paid  was  to  be  applied  in 
payment  of  her  stock,  but  that,  as  to  moneys 
realized  out  of  the  mortgage  securities  them- 
selves, she  occupied,  in  effect,  the  position  of 
second  mortgagee,  and  hence  that  defendant 


was  entitled  to  be  first  repaid  out  of  the  pro- 
ceeds what  It  had  advanced  to  the  mort- 
gagors, and  plaintiff  only  the  surplus,  if  any. 
Under  this  view  of  the  rights  of  the  parties, 
it  is  clear  that  nothing  has  been  received  by 
the  defendant  on  the  Hall  mortgage  which 
plaintiff  was  entitled  to  have  applied  in  pay- 
ment of  the  $100  stock  certificate.  But  in 
the  case  of  the  Mathews  mortgages  the  de- 
fendant, by  taking  conveyances  of  the  mort- 
gaged premises  in  full  payment  and  satisfac- 
tion of  tbe  debt,  and  releasing  the  debtor, 
has  placed  itself  in  precisely  the  same  posi- 
tion as  U  It  had  received  payment  In  full  in 
cash.  The  claim  of  defendant  that  tbe  land 
was  not  worth  the  amount  of  the  debt  Is 
unavailing,  either  as  a  defense,  or  in  miti- 
gation of  damages.  If  it  had  merely  taken 
the  land,  at  its  value,  in  part  payment,  there 
would  be  merit  in  defendant's  position;  but 
it  took  It  in  full  payment,*  and  released  the 
debtor.  It  follows  that  the  $400  of  stock, 
which  represented  plaintiff's  original  claim 
against  Mathews,  was  fully  paid,  and  that 
she  was  entitled  to  the  certificate  therefor, 
or.  If  her  contention  Is  true,  to  the  money  It- 
self, at  her  option.  But  she  has  not  sued  for 
the  money,  but  for  the  value  of  the  stock, 
and  must  stand  or  fall  on  that  position.  The 
question  remains,  do  the  facts  establish  a 
cause  of  action  against  defendant  for  the 
value  of  the  stock?  There  is  no  doubt  of 
the  right  of  a  party  to  obtain  from  the  agents 
of  a  corporation  a  certificate  showing  the 
number  of  shares  held  by  him;  and  the  gen- 
eral statement  of  tbe  law,  in  the  books,  is 
that  this  right  may  be  protected  and  en- 
forced by  each  shareholder,  either  through 
an  action  for  specific  relief,  or  one  for  dam- 
ages, and  that  in  the  latter  case  the  measure 
of  damages  Is  the  value  of  the  stock.  What- 
ever may  be  said  of  the  right  to  this  latter 
remedy  where  the  relation  of  member  and 
shareholder  has  been  already  created  and 
consummated,  there  can  be  no  doubt  about 
It  In  a  case  like  the  present,  where  the  rela- 
tion had  never  been  created,  Its  consumma- 
tion having  been  prevented  by  the  act  of  the 
defendant  In  refusing  to  Issue  the  stock  and 
deliver  a  certificate.  It  may  be  a  question 
whether  the  form  of  the  remedy,  In  such  a 
case,  is  an  action  for  a  wrongful  conversion 
of  the  stock,  or  one  for  damages  for  breach 
of  the  contract  to  deliver  the  stock.  But 
this  is  Immaterial  in  the  present  case,  for 
the  reason  that  no  question  of  pleading  is 
raised,  and  the  parties  have  Introduced, 
without  objection,  evidence  of  all  the  facts; 
and  the  measure  of  damages  Is  the  same  In 
either  case,  viz.  the  value  of  the  stock. 

We  fail  to  see  any  merit  in  the  point  that 
the  original  contract  was  void  as  being  ultra 
vires  the  corporation.  It  had  the  right  to 
make  the  loans  it  did  to  Hall  and  Mathews, 
and  the  contract  between  plaintiff  and  de- 
fendant was  for  an  Issue  or  sale  of  stock  for 
cash.  It  was  immaterial  whether  the  mon- 
ey was  to  be  paid  directly  by  the  pluintlff. 
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or  indirectly  ont  of  tlie  proceeds  of  tbe  Hall 
aad  Mathews  mortgages. 

Bat,  as  we  have  seen,  while  plaintiff  was 
entitled  to  recover  the  Talue  of  $400  of  stodt, 
she  was  not  entitled  to  recover  anything  on 
account  of  the  other  $100.  The  court  has 
ordered  judgment  for  the  value  of  the  whole 
$500  of  stock  The  result  is  that  this  order 
must  be,  at  least,  modified.  Ordered,  that  a 
new  trial  be  granted  unless  the  plaintlfT, 
within  10  days  after  the  filing  of  a  remitti- 
tur In  the  court  below,  remit  one-fifth  of  tbe 
amount  for  which  Judgment  was  ordered  In 
her  favor,  in  which  case  judgment  shall  be 
entered  In  her  favor  for  the  balance. 


BREAULT  V.  ARCHAMBAULT  et  aL 

LANE  V.  SAME. 

(Supreme  Court  of  %Iinne8ota.    May  14,  1896.) 

LoooiNO  LiBNS— Who  Ektitlbd  to — Manual 
Labok. 

1.  Under  the  provisions  of  the  log  lien  law 
(Gen.  St.  1894,  H  2451-2464,  inclusive),  a  cook 
and  his  assists  nt,  employed  at  a  logging  camp 
for  the  purpose  of  cooking  for  the  men  actually 
and  directly  engaged  in  cutting,  hauling,  and 
banking  logs,  are  entitled  to  liens  npon  such  logs 
for  the  amount  due  for  such  services. 

2.  Held,  further,  that  a  blacksmith  em- 
ployed at  such  cnmp  in  shoeing  the  horses,  in 
repairing  the  sleds,  and  in  mending  and  keep- 
ing in  order  tools  used  by  the  men  actually  and 
directly  engaged  in  the  common  enterprise,  is 
also  entitled  to  a  lien  upon  the  lo^ 

3.  The  manual  labor  for  which  a  lien  is 
given  under  section  2451  is  not  merely  the 
personal  labor  of  a  lien  claimant,  but  includes 
labor  performed  by  his  teams  and  servants 
under  a  contract  for  a  gross  price  per  month 
for  both. 

(Syllabus  by  the  (3onrt) 

Appeals  from  district  court,  St  Louis  coun- 
ty; J.  D.  Ensign,  Judge. 

Actions  by  Emeiy  H.  Breault  against  Elzor 
Archambault  and  others,  and  by  M.  J.  Lane 
against  the  same.  The  actions  were  tried  to- 
gether. Verdict  for  plaintiffs.  From  orders 
refusing  new  trials,  defendants  api>eal.  Af- 
firmed. 

Draper,  Davia  &  Holllster,  for  appellants. 
Teare  &  Middlecoff,  for  respondenta 

COLLINS,  J.  These  actions,  brought  to  en. 
force  log  liens  under  the  provtsions  of  Oen. 
St  1894,  H  2451-2464,  inclusive,  against  the 
same  defendants,  were  argued  and  submit- 
ted together.  Tbe  complaint  In  the  case  In 
which  Breault  was  plaintiff  set  forth  three 
causes  of  action,— tbe  first  being  on  account 
of  services  rendered  by  plaintiff  himself,  as  a 
cook  in  tbe  logging  camp;  the  second,  for 
services  rendered  at  tbe  same  time  and  place 
by  another  person,  as  assistant  cook  or 
"cookie,"  assigned  to  plaintiff;  and  the  third, 
for  services  rendered  by  still  another  person, 
as  a  blacksmith,  at  the  camp,  and  necessary 
for  tbe  performance  of  the  work,  such  as 
shoeing  the  hones  and  repairing  the  sleds 
used  In  banllng  the  logs,  and  repairing  the 


tools  used  by  tbe  men  engaged  In  cutting  tbe 
logs,  also  assigned  to  plaintiff.  The  complaint 
in  the  Lane  case  alleged  that  plaintiff,  at  tbe 
request  of  Lane,  and  defendants  Lane  & 
Raymo,  tbe  contractors,  furnished  two  teams 
of  horses,  and  two  teamsters  to  care  for  and 
drive  the  teams,  at  an  agreed  price  per  month 
for  each  team  and  teamster,  for  the  purpose 
of  skidding,  hauling,  and  banking  the  logs. 
Tbe  questions  raised  by  a  general  d«nun«f 
to  each  complaint  are  whether,  under  the  stat- 
ute, a  lien  on  tbe  logs  Is  given  to  a  person 
who  works  as  a  cook,  or  as  an  assistant  to 
tbe  cook,  in  a  lumbering  camp,  or  a  lien  on 
tbe  logs  to  the  blacksmith  who  performs  the 
work  we  have  mentioned  at  such  a  camp, 
and  also  whether,  under  the  same  statute,  a 
lien  iqpon  tbe  logs  is  given  to  a  person  who, 
at  tbe  instance  of  those  who  contract  to  cut 
and  bank  the  logs,  furnishes  a  team  and 
teamster,  at  a  gross  price  per  month  for  both, 
to  skid,  haul,  and  bank  such  logs,  tbe  person 
80  furnishing  not  being  personally  engaged 
In  the  woit  himself.  That  portion  of  the  stat- 
ute conferring  +he  right  of  lien  (section  24!51) 
reads  thus:  "Any  person  who  may  do  or  per- 
form any  manual  labor  in  cutting,  banking, 
driving,  rafting,  cribbing,  or  towing  any  logs 

*  *  *  tball  have  a  lien  thereon  as  against 
tbe   owner   thereof   and   all   other   persons 

•  •  •  for  tbe  amount  due  for  such  services, 
and  tbe  same  shall  take  precedence  over  all 
other  claims  thereon.*  It  is  the  position  of 
defendants  (appellants)  in  tbe  Breault  case 
that  the  services  rendered  by  plaintiff  and 
his  assignors  in  cooking  atad  in  blacksmithlng 
do  not  come  within  the  provisions  of  tbe  stat- 
ute, because  these  services  were  not  per- 
formed in  cutting  or  banking  the  logs.  The 
claim  is  for  a  strict  construction  of  the  stat- 
ute, confining  its  application  to  those  persons 
who  actually  and  personally  cut  or  bank,  not 
extending  Its  application  to  those  whose  serv- 
ices are  as  requisite  and  essential  to  prop- 
erly accomplish  tbe  work  to  be  done  as  are 
the  services  of  tbe  men  who  cut  or  bank  tbe 
logs  with  their  own  bands.  If  this  strict 
construction  is  to  prevail,  Breault's  claim  for 
liens  cannot  in  whole  or  in  part  That  tbe 
statute  in  question  was  enacted  to  correct  an 
abuse  and  to  remedy  an  evil  which  had  grown 
to  enormous  proportions  Is  a  matter  of  com- 
mon hlstwy.  Many  owners  of  pine  bnd 
habitually  entered  into  logging  contracts  with 
reckless  and  irresponsible  parties,  the  par- 
pose  and  inevitable  result  being  that  the  men 
who  did  the  work  were  unable  to  collect  tiieir 
wages.  Tbe  statute  was  passed  to  protect 
these  men,  and  the  int^-ests  of  labor  and  t 
sound  public  policy  require  that  it  be  Uba>- 
ally  construed;  that  a  construction  be  placed 
uimn  it  which  will  protect  all  who,  in  fm^ 
therance  of  the  common  object  go  into  tbe 
logging  camp,  and  there  engage  In  the  busi- 
ness of  converting  trees  into  logs  and  timber. 
In  hauling  the  same  to  the  banks  of  the 
streams,  and  there  driving  or  rafting  tbe 
product  of  their  labor  to  matket   It  is  evl- 
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dent  that  a  cook  or  a  blacksmith  is  as  ea- 
sentiaJ  to  a  logging  crew  as  ia  the  man  who 
swings  an  ax  or  drlTes  a  team,  and  it  is  also 
evident  that  both  perform  manual  labor.  If 
the  ax  man  or  the  teamster  was  compelled  to 
leave  his  work,  and  spend  two  hours  of  each 
day  in  preparing  his  own  food,  or  in  shoeing 
Us  horses,  or  repeirtng  his  sled  or  tools, 
would  It  be  suggested  that  hla  time  while  so 
engaged  shonld  be  deducted  from  his  day's 
work,  and  a  lien  allowed  for  the  balance  only? 
We  believe  that  no  one  would  think  of  as- 
aerting  mch  a  proposition.  And,  if  this  be 
■o,  why  shonld  a  person  who  renders  these 
•errlcee,  but  performs  no  other,  be  declared 
outside  of  the  statute,  and  thus  deprived  of  a 
lien?  The  camp  cook  and  the  blacksmith  are 
part  of  the  crew  whose  business  it  is  to  cut 
and  bank  logs.  They  do  not  personally  and 
directly  engage  in  the  work  of  cutting  the 
logs  or  In  handling  them,  but  it  Is  absolutely 
necessary  that  the  men  personally  and  direct- 
ly engaged  be  furnished  with  food,  that  the 
animals  be  shod,  that  the  sleds  be  kept  re- 
paired, and  the  tocris  be  sharpened  and  kept 
in  order.  Nor  do  tlie  men  whose  business  It 
ia  to  open  up  the  logging  roads,  to  keep  tliem 
clear  of  snow  and  Jn  good  order  for  hauling, 
engage  directly  In  cutting  or  hauling.  But 
all  of  the  men  upon  the  ground  are  engaged 
in  a  OMnmon  enterprise,— that  of  cutting  and 
hauling  logs.  They  are  all  employed  at  and 
about  the  logging  camp,  for  the  sole  purpose 
of  reducing  the  native  trees  to  logs  and  tlm* 
ber,  and  in  banking  them  upon  the  streams. 
They  go  Into  the  woods  for  that  purpose 
only,  and,  at  the  end  of  the  season,  they  have 
done  nothing  else,  although,  for  convenience 
and  economy,  they  may  have  labored  for  the 
common  end  In  different  departments.  The 
policy  of  this  court  when  required  to  construe 
the  log  lien  law  was  announced  In  Martin  v. 
Wakefield,  42  Jiinn.  176,  43  N.  W.  966.  It 
was  there  declared  to  be  a  remedial  statute, 
to  be  liberally  construed  to  advance  the  rem- 
edy. So  constming  it,  we  are  of  the  opinion 
that  such  necessary  persons  In  a  logging  crew 
as  the  camp  cook,  an  assistant.  If  assistance 
be  required,  and  a  blacksmith,  whose  serv- 
ices are  needed  and  performed  In  the  man> 
ner  alleged  in  the  complaint,  are  entitled  to 
tlie  benefits  of  the  log  Hen  law.  Nor  are  we 
without  autttority  upon  the  right  of  a  cook  to 
enforce  a  lien  under  a  sindlar  statute.  Wins- 
low  V.  Urquhart,  39  Wis.  260. 

As  before  stated,  the  plaintiff  in  the  lAne 
cue  furnished,  at  the  request  of  the  con- 
tractors, two  teams,  and  two  teamsters  to 
care  for  and  drive  the  teams,  at  a  gross  price 
per  month  for  each  team  and  teamster.  If 
plaintiff  had  driven  these  teams,  the  case 
would  be  covered  by  that  of  Martin  v.  Wake- 
field, supra,  in  which  it  was  held  that,  when 
a  man  and  team  were  employed  at  a  gross 
price  for  both,  his  Hen  on  the  logs  extended 
to  the  use  of  the  team.  But  the  difference 
to  that  plaintiff  Lane  performed  no  manual 
labor  personally,  all  being  done  by  the  hired 


teamsters.  Bat  we  cannot  assent  to  defend- 
ants' contention  that  there  is  a  marked  dis- 
tinction between  the  cases.  Plaintiff  was 
acting  through  her  servants,  and  the  terms 
of  the  statute,  under  the  application  of  the 
maxim,  "He  who  acts  through  another  acts 
himself,"  are  logically  applicable  to  one  who 
proyldes  teams  with  which  to  haul  logs,  and 
men  to  drive  the  .teams,  as  did  the  plaintiff 
Mrs.  Lane.  In  determining  ber  right  to  a 
Ueo,  we  an  to  remember  that  section  2464 
provides  that  the  log  lien  law  is  not  to  Inure 
to  tbe  benefit  of  persons  Interested  in  con- 
tracting for  the  cutting  or  hauling' of  logs 
by  the  thousand.  See  King  v.  Kelly,  25  Minn. 
522.  It  is  declared  that  It  la  Intended  for  the 
protection  ot  laborers,  and  not  for  the  bene- 
fit of  contractors  by  tbe  thousand.  Although 
the  language  used  is  restrictive  in  form,  it 
really  explains  and  broadens  section  2451,  and 
fumiahps  an  easy  and  practicable  test  for 
most  cases.  The  plaintiff  Lane  was  not  a 
contractor,  within  the  meaning  of  section 
2464.  We  are  of  the  opinion  that,  although 
she  performed  no  manual  labor  in  person, 
she  did  through  her  servants,— and  for  their 
services,  and  for  ttie  work  d<»ie  by  her  teams, 
is  entitled  to  a  lien.  Should  we  hold  other- 
wise, a  person  who  had  gone  Into  the  woods 
with  a  team  under  an  agreement  to  haul 
would  be  deprived  of  a  lien  If  disabled  by 
an  accident,  and  for  that  reason  compelled  to 
hire  A  substitute  to  handle  the  team.  The 
language  found  in  the  statute  should  be  con- 
strued as  broadly  as  Its  common  use  will  war- 
rant, which  would  Include  such  labor  and 
services  when  performed  by  servants  and 
agents,  as  well  as  personally,  in  a  common 
count  in  assumpsit  for  work  and  labor. 
Hogen  V.  Gushing,  49  Wis.  169,  5  N.  W.  490, 
a  case  in  which  It  was  held  that  a  plaintiff 
could  maintain  a  log  Hen  although  the  work 
was  performed  by  his  teams  and  servants. 
See,  also,  Petry  v.  Railway  Co.,  56  Minn. 
806,  57  N.  W.  702,  in  which  It  was  held  that 
one  who  let  bis  teams  and  teamster  to  a  sub- 
contractor to  do  work  in  constructing  a  rail- 
way was  entitled  to  a  lien,  under  Gen.  St  f 
6231.    The  order  In  e«£h  case  Is  affirmed. 

BUCK,  J.,  absent,  took  no  part 


BALDWIN  V.  EDDY  et  aL 
(Supreme  Court  of  Minnesota.    May  14,  1896.) 
FAaTKBRSHip  —  What  CoNSTiTnTBs  —  Bvidbnos. 

1.  A  partnership  ig  the  contract  relation 
BubsisUn^  between  persons  who  hare  com- 
bined their  property,  labor,  or  skill  in  an  enter- 
prise or  bnsinesb,  as  principals,  for  the  pur- 
pose of  a  joint  profit 

2.  Od  an  examination  of  the  record  it  is 
held  that  the  finding  of  fact  that  a  partnership 
existed  between  plaintiff  and  defendant  in  a 
certain  enterprise  was  supported  by  the  evi- 
dence. 

(Syllabus  by  the  (3ourt) 

Appeal  from  district  court,  St  Louis  coua- 
ty;  J.  D.  Ensign,  Judge. 
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Action  by  O.  W.  Baldwin  against  John  F. 
Eddy  and  others  for  an  accounting.  Judg- 
ment for  plalntlffi.  Defendant  George  h. 
Obeseboroagb  appeals.    Affirmed. 

M.  H.  Stanford,  for  appellant.  A.  A.  Har- 
ris and  Henry  B.  Harris,  for  respondent. 

COLLINS,  J.  This  action  was  Instituted 
to  compel  an  accotmtlng  between  plaintiff 
and  defendant  in  relation  to  certain  alleged 
partnership  dealings  between  them  relating 
to  procuring,  handling,  and  disposing  of  an  op- 
tion contract  on  mineral  lands,  and  the  only 
question  raised  on  appeal  is  the  sufficiency 
of  the  evidence  to  support  a  finding  that  a 
partnership  existed  In  the  transaction,— a  ref- 
eree having  found  that  such  a  partnership 
did  exist  The  option  was  taken  in  defend- 
ant's name,  and  the  evidence  relied  on  to 
sustain  the  finding  consisted  of  plaintlfTs 
version  of  the  partnership  agreement,  which 
was  wholly  verbal;  his  statement  as  to  what 
was  done  under  it,  and  also  as  to  a  conver- 
sation t>etween  defendant  and  himself  when 
he  requested  a  formal  assignment  of  his  inter- 
est or  share.  There  was  also  the  testimony  of 
two  persons  as  to  what  was  said  by  plaintiff 
to  them  concerning  his  interest  in  the  option 
in  defendant's  presence,  and  in  which  he  ap- 
parently acquiesced,  at  a  time  when  they 
were  negotiating  for  a  purchase  of  the  op- 
tion from  the  latter.  From  plaintiff's  testi- 
mony it  appeared  that  before  the  option  was 
purchased  there  was  a  verbal  agreement 
that  it  should  be  bought  in  defendant's  name 
and  that  tbeplaintifr?s  Interest  should  be  one- 
eighth,  while  defendant  should  have  seven- 
eighths.  No  money  wa^  needed  in  order  to 
secure  the  option,  but  a  few  hundred  dollars 
might  be  necessary  in  order  to  conduct  ex- 
plorations and  tests.  Defendant  then  owed 
plaintiff  between  three  and  four  hundred  dol- 
lars, and  it  was  agreed  that  the  former 
should  furnish  such  sums  of  money  as  might 
be  needed  in  malting  these  explorations  and 
tests,  and  charge  to  the  latter  on  account 
Defendant  was  to  give  the  most  of  his  time 
to  examination  and  Investigation  of  the  prop- 
erty, while  plaintiff  was  to  attempt  a  sale. 
So  that,  In  consideration  of  defendant's 
agreement  to  take  charge  of  the  prelimlnaty 
wori(  upon  the  ground,  and  to  bear  seven- 
eighths  of  the  expense,  the  plaintiff  engaged 
to  give  his  time  in  attempting  to  find  a  pur- 
chaser for  the  property,  and  to  pay  one- 
eighth  of  the  expense,  each  to  share.  If  a 
sale  was  made,  and  there  came  a  profit,  in 
accordance  with  their  respective  interests. 
If  the  option  was  not  disposed  of,  each  lost 
whatever  had  been  put  into  the  enterprise  in 
money  and  labor. 

A  partnership  is  the  contract  relation  sub- 
sisting between  persons  who  have  combined 
their  property,  labor,  or  skill  in  an  enter- 
prise or  business,  as  principals,  for  the  pur- 
pose of  a  Joint  profit  There  was  no  lack 
or  want  of  mutuality  of  engagement  in  this 


agreement  if  It  was  made  as  claimed  by 
plalntitr.  The  promises  were  mutual,  each 
party  liaving  the  immediate  right  to  hold  the 
other  to  a  positive  agreement;  and  if  debts 
had  been  contracted  to  third  persons,  a  part- 
nership liability  would  have  been  incurred. 
And  from  the  evidence  it  appeared  that  de- 
fendant had  at  difEerent  times  recognized  the 
existence  of  the  alleged  partnership.  Nor 
did  he  repudiate  it  until  after  a  sale  bad 
been  made  to  a  purchaser  of  iiis  own  find- 
ing. Disregarding  plaintiff's  testimony  that 
defendant,  when  requested  to  make  formal 
assignment  to  him,  declined  simply  because 
it  would  be  inconvenient  to  have  the  title  to 
the  option  contract  in  two  persons,  there 
was  the  testimony  of  two  disinterested  wit- 
nesses that  on  dllferent  occasions  when  tta^ 
were  trying  to  secure  the  option  from  de- 
fendant, plaintiff  being  present,  and  taking 
part  in  the  negotiations,  the  latter  stated 
that  he  held  an  eighth  interest  and  defend- 
ant apparently  acquiesced  in  the  statement 
In  challenging  the  sufficiency  of  the  evidence 
to  support  the  finding  defendant's  counsel 
relies  considerably  on  the  undisputed  fact 
that  during  the  time  plaintiff  insists  that  the 
partnership  existed  be  brought  two  actions 
to  recover  tue  money  due  from  defendant, 
out  of  which  the  latter  was  to  pay  plaintiff's 
share  of  the  expenditures.  The  fact  that 
these  suits  were  brought,  the  first  having 
been  dismissed,  affected  the  credibility  of 
plaintiff  and  his  version  of  the  partnership 
agreement  But  evidently  the  explanation 
offered  by  him  as  to  the  reasons  for  bringing 
these  actions  satisfied  the  referee.  We  think 
the  finding  in  question  supported  by  the  evi- 
dence.    Judgment  affirmed. 


In  re  HOUGHTON. 

(Supreme  Court  of  Minnesota.     May  15,  189G.) 

Original  proceedings  by  the  state  bar  as- 
sociation to  remove  and  disbar  Charles  B. 
Boughton  as  an  attorney  at  law.    Dismissed. 

E.  H.  Ozmun,  for  plaintiff.  John  L.  Town- 
ley,  for  defendant 

PER  CURIAM.  The  evidence  in  this  mat- 
ter having  been  duly  examined  and  consider^ 
ed,  the  court  finds  the  said  Cbarlea  E.  Bougb- 
ton  not  guilty  of  the  accusation  made  against 
him,  and  it  is  ordered  that  the  proceedings 
against  him  be,  and  they  are  hereby,  dis- 
missed. 


ST.  PAUL  TRUST  00.  v.  DRISCOLL  et  aL 
(Supreme  Court  of  Minnesota.     May  18,  1896.) 

NOTS  —  BXTBNSION  OF   TiMB  OV   PATMSKT  —  Bvi- 
ItENCB— FlNDINQS. 

1.  A  contract  to  extend  the  time  of  the 
payment  of  a  note  need  not  be  an  cxpreaa  one, 
but  may  be  implied.  Therefore  the  payment 
and  reception  of  interest  in  advance  on  a  past- 


Digitized  by  VjOOQIC 


HllUL) 


ST.  PAUL  TJtUST  CO.  v.  DUISCOLL. 


351 


due  note  by  the  act  and  aHseut  of  the  holder  and 
maker  thereof,  constitute,  in  the  absence  of 
any  contrary  understandinr  or  agreement,  an 
implied  contract  to  extend  the  time  of  payment 
for  the  period  for  which  the  interest  is  paid  in 
advance. 

2.  The  findings  of  the  trial  court  constrned, 
and  held  that  they  are  to  the  effect  that  the 
time  of  the  payment  of  the  note  which  is  the 
subject  of  tnis  action  was  extended  by  the 
payment  and  reception  of  interest  thereon  in 
adyance,  and  that  the  guarantors  of  the  pay- 
ment of  the  note  never  consented  to  such  ex- 
tension. 
(Syllabos  by  the  Court.) 

Appeal  from  district  court  Ramsey  county; 
John  W.  WilllB,  Judge. 

Action  by  the  St.  Paul  Trust  Company 
against  Frederick  Drlscoll,  the  St.  Paul  Cham- 
ber of  Commerce,  and  others.  Judgment  for 
plaintiff.  DriscoU  and  others  appeal  from  an 
order  denying  a  new  trial.    Reversed. 

Ambrose  Tlglie  and  B.  P.  Sanborn,  for  ap- 
pellants.   Harvey  Officer,  for  respondent 

START,  C.  J.  The  subject-matter  of  this 
action  Is  a  promissory  note  for  98,000,  dated 
January  14,  1800,  due  In  one  year,  made  by 
defendant  corporation  to  the  plaintiff,  and  a 
guaranty  of  its  i)ayment  indorsed  thereon,  and 
signed  by  the  appellants.  The  guaranty  is  In 
these  words:  "For  value  received,  we,  the 
undersigned,  hereby  guaranty  the  payment  of 
the  principal  and  interest  on  the  within  note. 
Sureties."  The  complaint  alleges  the  making 
and  delivery  of  the  note  and  guaranty  to  the 
plaintiff,  and  demands  judgment  against  the 
maker  and  guarantors  for  the  amount  of  the 
note,  less  payments.  The  answeralleges  several 
defenses,  but  the  view  we  take  of  this  case 
renders  it  necessary  to  refer  to  only  one  of 
them,  tIz.  that  the  time  of  the  payment  of 
the  note  was  extended  several  times  without 
the  knowledge  or  consent  of  ttae  guarantors. 
The  answer  alleges  that  the  first  extension 
of  the  time  of  payment  of.  the  note  was  made 
on  or  about  the  1st  day  of  February,  1892, 
until  on  or  about  the  1st  day  of  December, 

1893,  when  It  was  again  extended  to  June  1, 

1894,  and  on  or  about  the  date  last  named  It 
was  extended  to  about  Augiist  10,  1894.  The 
answer  further  alleges  that  all  of  such  exten- 
sions of  the  time  of  the  payment  of  the  note 
were  for  a  valuable  consideration  then  paid  to 
the  plaintiff  by  the  maker  thereof,  and  that 
all  of  such  extensions  were  given  without  the 
ronsent  of  any  of  the  guarantors.  These  alle- 
gatimis  are  denied  by  the  reply.  The  trial 
court  found  as  to  the  alleged  extension  of  the 
time  of  the  payment  of  the  note  on  or  about 
February  1,  1892,  as  follows:  "(7)  That  on  the 
!nb  day  of  February,  1892,  the  defendant  8t 
Paul  Chamber  of  Commerce  paid  to  the  plain- 
tiff the  simi  of  twelve  hundred  dollars  (¥1,- 
200)  on  the  debt  evidenced  by  the  note  describ- 
ed in  the  complaint;  that  at  said  time  there 
was  due  on  said  note  the  principal  thereof, 
and  Interest  from  the  14tb  day  of  April,  1891; 
that  of  said  payment  made  on  the  9th  day  of 
February,  1892,  $560  was  applied  at  the  date 


of  its  payment,  February  9,  1892,  by  the 
plaintiff,  with  the  consent  of  the  defendant 
the  St  Paul  Chamber  of  Commerce,  on  the 
principal  of  said  note,  and  $640  to  pay  the 
interest  on  said  note  to  the  14th  day  of  April, 
1892,  and  thereupon  the  plaintiff  indorsed  on 
the  back  of  said  note  these  words  and  figures: 
'640— Interest  to  April  14,  1892,  paid  February 
9, 1892;'  that  no  express  agreement  was  made 
between  the  plaintiff  and  the  defendant  cham- 
ber of  commerce,  at  the  time  of  said  payment 
and  application  thereof,  that  said  note  should 
be  extended  to  the  14th  of  April,  1892,  or  to 
any  other  time,  nor  was  any  express  agree- 
ment made  between  the  plaintiff  and  the  de- 
fendant the  St.  Paul  Chamber  of  Commerce, 
at  the  time  of  such  payment  and  application, 
that  said  note  should  not  be  so  extended;  that 
none  of  the  defendants,  except  the  defendant 
the  St  Paul  Chamber  of  Commerce  and  the 
defendant  Sanborn,  had  any  knowledge  of  the 
application  which  was  made  of  said  payment 
of  February  9,  1892,  until  after  this  suit  was 
begun;  and  that  none  of  said  defendants,  oth- 
er than  the  defendant  the  St  Paul  Chamber 
of  Commerce  and  the  defendant  Sanborn,  in 
any  way  assented  to  said  application."  The 
trial  court.  In  subdivision  8  of  its  findings, 
further  found  that  on  June  27, 1894,  the  maker 
of  the  note  paid  thereon  to  the  plaintiff  $550, 
of  which  $80.09  was,  with  the  consent  of  the 
maker,  applied  by  the  plaintiff  to  pay  the  in- 
terest on  the  note  to  July  1,  1894,  and  the  same 
was  Indorsed  upon  the  back  of  the  note  by  the 
plaintiff  In  these  words:  "$80.09,  paid  June 
27,  '94  being  in  full  of  Uiterest  to  July  1,  '04;" 
that  there  was  no  express  agreement  between 
the  plaintiff  and  the  maker  that  the  time  of 
the  payment  should  or  should  not  be  extended 
to  July  1,  1894;  and  that  none  of  the  guar- 
antors who  are  appellants  herein  had  any 
knowledge  of,  or  ever  assented  to,  such  appli- 
catlcm.  The  findings  in  respect  to  this  alleged 
second  extension  are,  with  the  exceptions  of 
dates,  amounts,  and  that  the  guarantor  San- 
bom  is  included  among  those  who  did  not 
assent  to  what  was  done  In  the  premises,  the 
same  as  those-  in  subdivision  7  of  the  findings, 
which  we  have  quoted.  If  the  conclusion  of 
law  follows  from  the  facts  alleged  as  to  the 
first  supposed  extension,  that  the  giurantors, 
except  Sanborn,  are  released,  the  same  conclu- 
slon  as  to  him  would  follow  from  the  facts 
as  to  the  second  extension;  hence  we  shall 
proceed,  in  our  consideration  of  the  case,  as 
If  he  was  not  excepted  in  subdivision  7  of  the 
flndlDgs,  and  limit  the  discussion  to  that  find- 
ing. 

The  trial  court  found,  as  a  conclusion  of 
law,  that  the  plaintiff  was  entitled  to  Judg- 
ment against  the  maker,  and  the  appellants 
as  guarantors,  for  the  amount  due  on  the  note, 
and  ordered  Judgment  accordingly.  The  guar- 
antors appealed  from  an  order  denying  their 
motion  for  a  new  trial.  There  Is  no  case  or 
bill  of  exceptions,  and  the  only  question  for 
our  determination  Is  whether  the  findings  of 
fact  Justify  the  conclusion  of  law  as  to  the 
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soaraqtors.  To  matntain  tbelr  defense,  it  was 
necessary  for  the  guarantors  to  establish  af- 
firmatively two  propositions:  (a)  That  the 
plaintiff  extended  the  time  of  the  payment 
of  the  note;  (b)  that  such  extension  was  made 
without  their  consent.  Slate  Co.  v.  Burdick 
<Minn.)  62  N.  W.  285.  If  the  findings  are  in 
favor  of  the  j^uarantors  on  both  of  these  propo- 
sitions, the  conclusion  of  law  would  follow 
that  they  are  released  from  their  contract  of 
guaranty.  Wheaton  ▼.  Wheeler,  27  Minn.  464, 
8  N.  "W.  599.  To  constitute  a  contract  to  ex- 
tend the  time  of  the  payment  of  a  promissory 
oote,  it  Is  not  necessai?  that  there  should  be  an 
express  agreement  to  tliat  efFect;  it  may  be 
implied.  Therefore  the  payment  and  reception 
of  interest  in  advance  on  a  past-due  note,  by 
the  act  and  consent  of  the  holder  and  maker 
tliereof,  constitute,  In  the  absence  of  any  con- 
trary nndeistandlng  or  agreement,  an  implied 
contract  to  extend  the  time  of  payment  for 
the  period  for  which  the  interest  is  paid  In  ad- 
vance. 2  Brandt,  Sor.  {  352;  3  Cent.  Law  J. 
'630,  and  note,  in  which  the  cases  are  collected 
and  analyzed.  The  proposition  stated  Is  so 
•thoroughly  settled,  both  upon  principle  and  au- 
thority, that  we  forbear  to  discuss  It  or  cite 
further  authorities.  Counsel  for  the  respec- 
tive parties  differ  radically  as  to  the  proper 
construction  and  effect  of  subdivisions  7  and 
S  of  the  court's  findings.  The  respondent's 
coimsel  claims  that  they  must  be  treated  as 
surplusage,  under  the  pleadings,  for  the  reason 
that  they  are  not  responsive  to  any  issues  ten- 
dered by  the  answer.  The  answer  alleges  that 
the  time  of  the  payment  of  the  note  was  on 
or  about  February  1,  1892,  extended  until  De- 
cember 1,  1893,  while  the  seventh  finding  re- 
lates to  the  payment  of  interest  ia  advance  on 
February  9,  1892.  to  April  14,  1892.  There  Is 
also  a  similar  dlsciepancy  as  to  dates  and 
length  of  time  In  the  eighth  finding.  It  la  not 
the  date  of  the  extension  or  the  length  of  time 
given  which  is  the  matter  of  controlling  im- 
portance, but  the  fact  that  the  extension  was 
made.  In  the  absence  of  a  settled  case  con- 
taining the  evidence  and  a  record  of  the  trial, 
It  cannot  be  presmned  that  there  was  any 
jprejudidal  variance  between  the  evidence  sup- 
porting the  findings  and  the  allegations  of  the 
answer.  Both  parties  stand  upon  the  find- 
ings,—the  one  claiming  that  they  do,  and  the 
other  that  they  do  not,  sapport  the  concltision 
of  law;  and  we  must  assume  that  the  findings 
were  made  in  response  to  the  issues  as  to  the 
alleged  extensions  of  the  time  of  payment  of 
the  note  made  by  the  answer  and  reply,  and 
they  catmot  be  Ignored  as  surplusage.  The  re- 
ftpondent  also  claims  that  the  finding  that 
there  was  no  agreement  extending  this  note 
rebuts  the  presumption  that  there  was  such  an 
agreement.  The  finding,  however,  is  that 
there  was  no  express  agreement  either  to  ex- 
tend or  not  to  extend  the  time  of  payment  of 
the  note.  This  leaves  the  question  of  an  ex- 
tension to  be  determined  upon  the  facts  afiOrm- 
Atively  found,  which  are  to  the  effect  that  the 
oiaker  paid,  and  the  plaintiff  received  and  ap- 


plied with  ^e  maker's  consoit,  Interest  on  tbe 
note  In  advance.    In  the  absence  of  a  flndlns 
of  any  contrary  contract  or  understanding,  tlie 
law  implies  a  contract  for  the  extension,  from 
such  afiirmative  facts,  for  the  period  for  wblcb 
the  advanced  interest  was  paid.     Again,  re- 
spondent claims  that  tbe  court  has  not  fouud 
that  the  extensions  were  made  without   tbe 
consent  of  the  guarantors.    The  literal  finding 
of  the  court  upon  this  issue  is  that  none  of  tlie 
guarantors  had  any  knowledge  of  the  appli- 
cation which  was  made  of  the  payments  of  in- 
terest, and  none  of  them  in  any  way  assented 
to  such  application.    The  finding  must  be  fair- 
ly construed  in  accordance  with  the  manifest 
intention  of  tbe  court    It  cannot  be  assumed 
that  this  particular  finding  was  intended  to  be 
an  evasion   of   the  Issue  as  to   whether    tbe 
guarantors  consented  to  the  extension.    On  tbe 
contrary,  we  must  asstune  that  it  was  made 
in  response  to  such  Issue.     Now,  the  words 
"such  application,"  as  used   In   this  finding, 
necessarily  refer  to  the  fact  of  the  application 
of  the  amount  paid  by  the  maker  to  the  pay- 
ment of  interest  on  the  note  in  advance,  from 
which  the  law  implies  an  extension  of  the 
time  of  tbe  payment  of  the  note.    This  is  the 
application  or  transaction  to  which  the  guar- 
antors never  assented.    It  Is  clear  that.  If  they 
never  knew  or   assented    to    the  transaction 
from  which  the  law  implies  a  contract  for  an 
extension,  thoy  never  consented  to  such  exten- 
sion.   There  having  been  no  express  agree- 
ment between  the  maker  and  holders  of  the 
note,  either  that  Its  time  of  payment  should 
or  should  not  be  extended,  the  finding  of  the 
court  under  consideration  Is  to  the  effect  that 
the  time  of  the  payment  of  the  note  was  ex- 
tended from  February  9  to  April  14,  1892,  by 
an  implied  contract,  evidenced  by  the  payment 
and  application  on  the  then  past-due  note  of 
Interest  in  advance,  by  the  consent  and  act  of 
the  maker  and  holder  thereof,  and  that  the 
gniarantors  never  l^ew  or  assented  to  such 
application  and  payment;   that  is,  to  such  Im- 
plied contract    Such  a  finding  does  not  sup- 
port the  conclusion  of  law  that  the  holder  of 
the  note  is  entitled  to  judgment  against  the 
guarantors  for  the  amount  thereof.     This  Is 
not  a  case  where  Judgment  should  be  ordered 
for  the  appellants  on  the  findings.    Order  re- 
versed, and  a  new  trial  granted. 


liBITCH  V.  GILLETTB>-HERZOO 
MANUF'Q  CO. 

(Supreme  Court  of  Minnesota.     May  19,  1896.) 

Salb— QcAUFisD  Warbantt— DisoovsRT  or  Di- 

FECTS— EVIDBNOE. 

1.  The  plaintiff  agreed  to  manufacture  for 
the  defendant  500  iron  bedsteads,  to  be  (except 
in  some  particulars  not  here  material)  in  ev- 
ery respect  like  a  sample  furaished  by  the  de- 
fendant. It  was  also  agreed  that  the  beds 
should  be  inspected  and  approved  by  defendant 
at  plaintiff's  factory,  ~  Held  to  be  a  qualified 
warranty  that  the  beds  should  be  like  ue  sam- 
ple, and  that  the  defendant's  right  to  recover 
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d&masca  for  a  breack  after  acceptance  of  the 
beds  was  limited  to  defects  not  existing  in  tlie 
■ample,  which  were  not  obYibua  on  a  reasonable 
inspection  of  the  beds. 

2.  Held,  further,  that  the  finding  of;  the 
trial  court  Uiat  the  defects  in  the  Ijeds  of  which 
the  defendant  complains  would  have  been  dis- 
eoTered  if  it  had  made  a  proper  inBpectioh  is 
not  sustained  by  the  evidence. 
(Syllabus  br  the  Conrt) 

Appeal  from  municipal  court  of  Minne- 
apolis; Andrew  Holt,  Judge. 

Action  by  George  T.  Leitch,  doing  business 
as  the  Malleable  Iron  Wortcs,  against  the  Gil- 
lette-Herzog  Manufacturing  Company.  Judg- 
ment for  plaintiff.  From  an  order  denying  a 
new  trial,  defendant  appeals.    Be  versed. 

Bootli  &  Douglas,  for  appellant.  Jas.  D. 
Sheai-er,  for  respondent 

START,  C  J.  This  was  an  action  to  re- 
cover a  balance  of  |443.10  of  the  contract 
price  of  500  iron  bedsteads  manufactured  by 
the  plaintiff  for  the  defendant  The  con- 
tract, as  the  trial  court  found  it,  was  that 
the  plaintiff  agreed  to  manufacture  for  the 
defendant  500  Iron  bedsteads,  for  which  the 
defendant  agreed  to  pay  the  plalntlfl  $5.60 
each.  It  was  expressly  agreed  by  the  par- 
ties that  SQch  beds  should  be  In  accordanoo 
with  a  certain  sample  bed  then  furnished  by 
the  defendant  to  the  plaintiff,  except  as  to 
certain  additions  and  changes  not  here  ma- 
terial. It  was  also  agreed  that  the  beds 
should  be  Inspected  and  approved  by  defend- 
ant, at  plaintiff's  factory,  before  the  same 
were  loaded  on  the  cars.  The  defendant,  by 
its  answer,  admitted  the  making  of  this  con- 
tract, but  further  alleged,  by  way  of  a  coun- 
terdaim,  that  the  plaintiff  specially  war- 
ranted that  the  beds  so  to  be  manufactured 
by  It  should  be  like  the  sample  furnished  (ex- 
cept as  to  the  stipulated  changes),  and  war- 
ranted that.  If  one  of  the  beds  would  go  to- 
gether, they  all  would,— that  is,  that  the  sev- 
eral parts  of  the  beds  were  interchangeable; 
that  the  beds  were  inspected  at  the  plaln- 
tlfTs  factory,  and  appeared  and  seemed  to  be 
in  accordance  with  the  contract  in  all  re- 
spects, and  that,  relying  on  the  plaintiff's 
statement  that  the  beds  and  parts  thereof 
were  interchangeable,  the  defendant  accept- 
ed the  beds,  and  shipped  them  to  New  Or- 
leans, to  fill  a  contract  it  there  had  for  beds; 
that  the  beds  were  not  constructed  In  accord- 
ance with  the  sample  bed  or  the  contract; 
that  the  defects  were  latent,  and  not  possible 
•f  discovery,  except  by  putting  together  each 
and  every  one  of  the  beds;  that  on  discov- 
ering tho  defects,  after  Uie  beds  arrived  In 
New  Oricans,  the  defendant  notified  the 
plaintiff  of  the  defects  In  the  beds;  that  the 
beds  as  manufactured  were  of  no  value.  The 
reply  put  in  Issue  the  new  matter  alleged  in 
the  answer,  and  affirmatively  alleged  that 
the  beds  were  tn  fact  made  In  every  way  ac- 
cording to  the  contract.  The  trial  court 
made  Ks  findings  of  fact  and  directed  Judg- 
v.67N.w.no.3— 23 


ment  for  the  plaintiff  for  the  fnll  amoont 
claimed.  The  defendant  appealed  from  an 
order  denying  its  motion  for  a  new  triaL 

The  findings  of  the  trial  court  as  to  the 
defects  in  the  beds,  and  wherein  they  differ- 
ed from  the  sample  beds,  the  Inspection  of 
the  beds  by  the  defendant,  and  its  damages, 
are  In  these  words:  "That  plaintiff  made 
said  beds,  especially  the  male  and  female 
castings  thereon,  from  the  same  pattern,  and 
with  the  intention  that  any  one  of  the  male 
castings  on  the  bed  rails  should  go  into  and 
fit  any  one  of  the  female  castings  on  the  bed 
posts,  or,  in  other  words,  be  interchangeable, 
and  had  also  stated  to  defendant  but  I  do 
not  find  that  he  made  any  special  warranty 
to  that  effect  to  defendant  That  said  beds, 
when  inspected  at  plaintiff'.s  works,  at  St 
Louis  Park,  by  defendant,  appeared  and 
seemed  to  be  like  the  sample  beds,  referred 
to  In  the  pleadings;  but  that  when  said  beds 
arrived  at  New  Orleans,  and  defendant  at- 
tempted to  put  them  together.  It  was  found 
that  the  male  castings  were  too  large  for  the 
female  castings,  and  that  the  bracea  were  of 
unequal  length,  and  would  not  fit  That  In 
more  than  four  hundred  of  said  five  hundred 
beds  said  castings  did  not  go  together,  and  de- 
fendant had  to  expend  large  sums  of  money 
in  remedying  said  defects;  and  that  by  rea- 
son of  said  defects,  said  beds  were  worth 
more  than  seven  himdred  and  fifty  dollars 
less  than  if  said  beds  had  been  of  the  same 
kind  as  the  sample  bed  In  said  respect,  and 
said  defects  had  not  existed.  That  defend- 
ant's agent,  in  inspecting  said  beds,  when 
delivered  to  defendant  on  board  the  cars  at 
St  Louis  Park,  only  set  up  one  or  two  of 
said  beds.  That  if  be  had  inspected  the 
beds  properly,  and  tried  some  more  of  the 
castings  and  braces,  he  could  not  hare  avoid- 
ed discovering  the  defects.  That  plaintiff 
did  not  In  any  way  mislead  or  dissuade  de- 
fendant's agent  from  making  a  thorough  In- 
spection of  the  beds,  and  did  not  know  of  the 
said  defects.  Tliat  plaintiff,  when  notified 
of  the  defects,  refused  to  remedy  the  same." 
The  defendant  assigns  as  error,  among  oth- 
ers, that  the  court  erred  in  finding  that  the 
plaintiff  did  not  specially  warrant  that  the 
parts  of  the  beds  were  Interchangeable;  tn 
finding  that.  If  defendant  had  properly  in- 
spected the  beds,  it  could  have  discovered  the 
defects  In  the  beds;  and  in  finding,  as  a  con- 
clusion of  law,  that  the  plaintiff  was  entitled 
to  judgment  for  the  full  amount  of  his  claim. 

It  is  not  material  in  this  case  whether  the 
plaintiff  specially  warranted  that  the  parts 
of  the  beds  were  Interchangeable  or  not,  for 
It  was  the  express  contract  of  the  parties  that 
the  beds  should  be  like  the  sample  bed;  and 
tf  they  were  not  like  It,  as  to  all  substantial 
matters,  not  otherwise  stipulated  In  the  con- 
tract, there  was  a  breach  of  the  plalntifTs 
contract,  and  the  defendant  is  entitled  to  re- 
cover damages  on  account  of  the  breach,  un- 
less It  waived  it  by  an  acceptance  of  the 
beds. 
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The  undisputed  evidence  shows,  and  such 
Is  substantially  the  finding  of  the  court,  that 
the  plaintiff  expressly  agreed  to  manufacture 
for  the  defendant  500  iron  beds,  to  be  equal 
to  the  sample  furnished,  in  all  respects,  ex- 
cept as  to  the  changes  already  referred  to. 
This  Is  a  warranty  that  the  beds  shoiild  be 
like  the  sample  one,  for  It  is  just  what  the 
plaintid  expressly  agreed  that  he  would  do. 
It  Is  not  necessary  that  the  word  "warrant" 
should  be  used  in  order  to  create  an  express 
warranty.  It  Is  enough  If  the  words  actually 
used  import  an  undertaking  that  the  subject- 
matter  of  the  sale  shall  be  as  represented. 
Here  the  express  undertaking  was  that  th« 
subject-matter  of  the  contract  should  be  like 
the  sample.  But  this  was  not  the  entire 
contract,  for  it  was  further  agreed  that  the 
beds  should  be  inspected  and  approved  by 
defendant  at  plaintiff's  factory,  before  they 
were  placed  on  the  cars.  It  Is  claimed  by 
the  plaintiff  that  this  last  provision  so  quali- 
fies his  undertaking  that  the  beds  should  be 
like  the  sample  that  no  i.laim  for  a  breach 
of  the  undertaking  or  warranty  would  sur- 
vive an  inspection  and  approval  of  the  beds 
by  the  defendant.  On  the  other  hand,  the 
defendant  claims  that  the  stipulation  in  the 
contract  as  to  inspection  and  approval  was 
for  its  benefit,  and  was  intended  to  give  it 
the  right  of  protecting  Itself  both  by  war- 
ranty and  an  inspection;  that  the  right  to 
inspect  the  beds  before  acceptance  was  sim- 
ply a  cumulative  remedy.  If  this  Is  a  cor- 
rect construction  of  the  contract,  It  would 
follow  that  the  defendant  might  accept  the 
bedsteads,  and  rely  on  the  warranty.  Brigg 
V.  Hilton,  99  N.  Y.  517,  3  N.  E.  51.  But  the 
contract  cannot  be  so  construed,  for  the 
agreement  that  the  beds  should  be  inspected 
and  approved  by  the  defendant  at  the  fac- 
tory was  for  the  benefit  of  both  parties,  and 
was  of  special  importance  to  the  plaintiff; 
for  If  it  was  found,  on  such  inspection,  that 
the  beds  in  any  respect  were  not  like  the 
sample  one,  the  defects  could  be  remedied 
with  less  expense  and  loss  to  the  plaintiff 
than  could  be  done  after  the  beds  were  ac- 
cepted and  shipped  away  by  the  defendant 
After  an  inspection  and  approval  of  the  beds 
by  the  defendant,  Its  right  to  recover  dam- 
ages for  the  breach  of  plaintiff's  warranty 
was  limited  to  such  defects  not  existing  In 
the  sample  as  were  not  apparent  upon  a  rea- 
sonable inspection  of  the  beds.  The  evidence 
as  to  whether  the  parts  of  the  sample  beds 
were  interchangeable  is  somewhat  conflict- 
ing, but  there  is  no  claim  that  the  different 
parts  of  the  sample  did  not  fit  and  go  to- 
gether, and  the  trial  court  found  that  the  de- 
fects which  It  found  to  exist  in  the  plain- 
tiff's beds  did  not  exist  In  the  sample  bed. 
The  defects  In  the  beds  found  by  the  cotirt 
resulted  from  the  fact  that  the  several  parts 
of  the  beds  were  not  Interchangeable,  and, 
as  a  consequence,  in  more  than  400  of  the 
500  beds  the  castings  would  not  go  together; 


and  for  this  reason  the  beds  were  worth,  as 
the  court  found,  $750  less  than  if  the  beds 
had  been  of  the  same  kind  as  the  sample 
bed,  and  the  defects  had  not  existed. 

It  is  evident  that  the  trial  court's  conclu- 
sion of  law  that  the  plaUitiff  was  entitled  to 
recover  the  entire  balance  of  the  contract 
price,  without  any  deductions  for  the  dam- 
ages which   the  defendant   had   sustained, 
was  based  on  its  finding  of  fact  that  the 
defects  In  the  beds  were  obvious  upon  a  rea- 
sonable Inspection.    The  defendant  was  only 
bonnd  to  make  a  reasonable  Inspection   of 
the  beds.     What  is  reasonable  In  a  given 
case    depends   upon    its   particular   circum- 
stances, and  in  this  case  we  are  of  the  opin- 
ion that  the  evidence  shows  that  the  defend- 
ant  made  a   reasonable   inspection  of   the 
beds,  and  that  the  finding  of  the  trial  court 
to  the  effect  that,  tf  It  had  properly  inspected 
the  beds,  the  defects  would  have  been  dis- 
covered. Is  not  sustained  by  the  evidence.    It 
is  true  that  if  the  defendant  had  set  up,  or 
attempted  to  do  so,  the  whole  500  beds,  it 
would  have  found  that  400  of  them   were 
misfits  (if  they  were  so  In  fact),  and  might 
have  rejected  the  defective  ones.    It  is  also 
true  that  the  defendant  might  have  discov- 
ered that  the  parts  of  the  beds  were  not  In- 
terchangeable  by  trying  to  set  up  a  very 
much  less  number  of  the  beds.    This  is  ap- 
parent from  the  defendant's  own  evidence. 
But  the  question  Is  whether  the  defendant 
was  bound,  under  the  special  circnmstances 
of  this  case,  to  do  more  than  it  did  In  order 
to  discover  whether  the  different  parts  of 
the  beds  would  go  together.    It  appears  from 
the  evidence  that  each  bed  consisted  of  13 
separate  parts,  and  there  were  to  be  manu- 
factured 500  beds  exactly  alike.     Now,  the 
fact  (which  is  so  well  known  that  we  mny 
take  notice  of  it)  that  manufacturers  in  such 
cases  make  the  several  parts  of  the  articles 
or  machines  to  be  manufactured  duplicates 
of  each  other,  or  Interchangeable;   the  ad- 
mitted fact  that  the  plaintiff  told  the  defend- 
ant's Inspector  that.  If  one  of  the  beds  went 
together,  they  would  all  go  together;    and 
the  further  fact  that  he  did  set  up  one  or 
more  beds,  and  found  that  the  parts  went 
together  properly,— do  not  Justify  a  finding 
that  he  did  not  make  a  prefer  inspection. 
The  injector  having  applied  the  test  sug- 
gested by  the  manufacturer,  who  was  bound 
to  know  whether  the  several  parts  were  In- 
terchangeable, if  he  said  anything  about  the 
matter,  and  found  that  the  parts  and  cast- 
ings fitted  In  one  bed,  he  had  a  right  to  rely 
on  the  plaintiff's  statement  that  all  of  the 
beds  would  go  together  in  the  same  way,  or, 
m  other  words,  that  the  several  parts  were 
interchangeable.     He    was    not,    therefore, 
bound  to  further  examine  and  experiment 
with  the  6,500  parts  of  which  the  beds  were 
composed,  to  ascertain  if  all  the  beds  would 
go  together.     Order  reversed,  and  a  new 
trial  granted. 
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PEOPLE'S  BANK  OF  MINNEAPOLIS  t. 

HOWES  et  al 
(Suprbme  Court  of  Minnesota.     May  20,  189C.) 

USDUT— SUrFICIBNOT  OP  BVIDENOK — OPISION  EyI- 
DESCE— HaRMLBSS     EkUOH. 

1.  Held,  the  findings  of  fact  are  snstained 
by  the  eTidence. 

2.  The  conclusion  of  a  witness  as  to  the 
capacity  in  which  an  alleged  agent  acted  Iteld 
not  prejudicial  error,  under  the  circumstances. 

(SyUabmi  by  the  Ck>urt.) 

Appeal  from  district  court,  Hennepin  coun- 
ty:   Kobert  Jamison,  Judge. 

Action  by  the  People's  Bank  of  Minneapolis 
against  S.  K.  Howes  and  otbers.  There 
was  a  Judgment  for  defendants,  and  from  an 
order  denying  a  new  trial  plaintiff  appeals. 
Affirmed. 

Samuel  M.  Oaris  and  Davis  &  Pierce 
(Georgre  D.  Emery,  of  counsel),  for  appellant. 
Little  &  Nunn,  for  respondents. 

GANTX,  J.  Plaintiff  brought  this  action 
on  a  promlasory  note,  dated  August  19,  1892, 
due  in  three  months,  for  $500  and  interest, 
made  by  one  Howes  to  the  order  of  the  de- 
fendant Smith  and  Indorsed  by  him  and  by 
the  defendant  Rockwood.  The  defendants 
Smith  and  Rockwood  answered,  admitting 
the  execution  of  the  note,  and  pleading 
usury.  On  the  trial  before  the  court  with- 
out a  jury,  the  court  found  that,  on  Novem- 
ber 20,  1891.  Smith  borrowed  of  the  plaintiff 
bank  $470  for  three  months,  and  agreed  to 
pay,  as  bonus  for  the  use  of  the  same,  the 
sum  of  $30,  and  also  Interest  at  the  rate  of 
10  per  cent  per  annum  on  the  sum  of  $500; 
that  to  secure  the  payment  of  all  of  the 
same,  a  note,  dated  November  20,  1891,  was 
made  In  the  same  form  as  the  note  in  suit, 
signed  by  the  same  parties,  and  delivered 
to  plaintiff;  that  all  of  the  parties  to  the 
note,  except  Smith,  signed  it  for  his  accom' 
modation,  and  that,  except  as  aforesaid, 
there  was  no  consideration  for  the  note;  that 
the  note  in  suit  is  the  last  of  several  succes- 
sive three-months  renewals  of  this  original 
note;  that,  besides  said  Interest  at  the  rate 
of  10  per  cent  i>er  anniun  tor  the  time  of 
each  renewal,  Smith  paid,  on  the  first  re- 
newal, as  bonus,  the  sum  of  $30,  on  the  sec- 
ond renewal  $20,  on  the  third  renewal  $17.56, 
and  on  the  fourth  renewal  $20;  that  said 
oricrlnal  note,  and  each  of  said  renewal  notes, 
were  usurious  and  void,— and  judgment  was 
ordered  for  defendants.  From  an  order  de- 
nying a  new  trial,  plaintiff  appeals. 

1.  On  the  trial,  plaintiff  admitted  that  It 
reserved  to  itseU  and  received  aU  of  the 
sums  which  the  court  so  found  it  bad  re- 
ceived, and  also  admitted  that  all  of  the 
notes  except  the  &tet  one  were  usurious,  but 
.  It  claimed  that  the  original  transaction  with 
it  was  not  a  loan,  but  that  it  purchased  the 
original  note  from  Smith  for  the  stun  of 
$470;  and  it  is  contended  that  the  court 
erred  in  finding  that  such  original  transac- 


tion was  a  loan,  and  not  a  purchase  of  the 
note.  The  evidence  on  this  point  was  con- 
flicting, and  the  defendants'  version  of  the 
original  transaction  is  corroborated  by  the 
subsequent  conduct  of  the  parties,  and  also 
by  their  prior  conduct;  as  It  appears,  by  the 
entries  in  plaintiff's  own  bool^s,  and  by  the 
testimony  of  its  cashier,  that  the  original 
note  was  offered  to  it  for  discotmt  on  Novem- 
ber 17,  1801,  or  three  days  before  Its  date. 
We  are  of  the  opinion  that  the  findings  are 
fully  sustained  by  the  evidence. 

2.  One  Fletcher  was  a  director  of  the 
plaintiff  bank,  and  a  member  of  its  discount 
committee.  Rockwood  testified,  in  his  own 
behalf,  that  Smith  applied  to  Fletcher  for 
the  loan,  and  also  for  the  renewals.  The 
witness  was  then  asked  the  question:  "Tou 
may  state  in  what  capacity  or  who  he 
[Fletcher]  represented  or  claimed  to  repre- 
sent?" Plaintiff's  objection  that  it  was  in- 
competent was  overruled,  and  it  excepted. 
Answer:  "He  represented  the  bank,— the 
People's  Bank,— the  plaintiff  in  this  action." 
As  the  daim  was  made  that  Fletcher  repre- 
sented Smith  and  not  the  bank  in  those 
transactions.  It  was  competent  to  show  that 
Fletcher,  as  a  part  of  the  transactions,  stat- 
ed or  claimed  that  he  represented  the  bank; 
but  it  was  not  proper  to  draw  out  the  mere 
conclusion  of  the  witness  that  Fletcher  did 
represent  the  bank.  However,  as  the  facte 
as  to  the  authority  of  Fletcher  and  the  con- 
versations and  transactions  between  the  par- 
ties fully  appeared  by  the  evidence  of  a 
number  of  witnesses,  we  are  satlBfled  that 
tmder  the  circumstances,  the  answer  was  not 
prejudicial,  and  did  not  mislead  the  court. 
Fletcher  was  called  as  a  witness  on  behalf 
of  defendante,  and,  against  the  same  objec- 
tion and  exception,  was  aaked:  "When  Mr. 
Smith  applied  to  you,  for  whom  were  you  act- 
ing. In  what  capacity?  A.  I  think  the  court 
is  about  as  competent  to  say  tliat  as  I  am. 
With  reference  to  that  particular  matter,  I 
don't  Icnow  that  I  represented  anybody  but 
the  bank."  The  same  criticism  applies  to 
this  question,  but  not  to  the  same  extent  to 
the  answer. 

These  are  all  the  questions  raised  worthy 
of  consideration,  and  the  order  appealed 
from  is  affirmed. 


ERB  v.  YOERG. 

(Supreme  Court  of  Minnesota.     May  20,  1806.) 

Rbplbvis  —  QooDs  Fkaddulentlt  Furohasbd  — 
Evidence- Rescission  op  Sale. 

1.  The  vendor  of  goods  sold  on  credit 
brought  replevin  tor  them,  on  the  claim  that 
they  were  purchased  by  the  vendee  corporation 
when  it  was  insolvent  and  knew  it  was,  and 
that  it  purchased  them  with  intent  not  to  pay 
for  them.  At  the  close  of  the  trial,  the  court, 
without  objection  or  exception  by  either  party, 
■truck  out  all  of  the  evidence  of  the  inBolvencT 
of  the  vendee,  and  found  for  defendant  Heli, 
the  remaining  evidence  would  sustain  no  other 
finding. 

2.  BiVen  though  the  purchase  by  the  vendee 
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coiiporation  waa  ultra  Tires,  it  is  estopped,  after 
it  ha»  received  the  goods,  from  denying  its  lia- 
bility to  pay  for  them;  and  the  vendor  cannot 
afterwards  rescinc)  the  sale  by  reason  of  the 
ultra  vires  character  of  the  contract.  Even 
though  a  certain  btatate  made  the  entering  into 
such  an  ultra  vires  contract  punishable  as  a 
crime  (which  is  not  decided),  It  would  not  be 
a  ground  for  the  rescission  of  such  a  completed 
sale. 
(Syllabus  by  the  Court) 

Appeal  from  district  cotirt,  Ramsey  county; 
Kerr,  Judge. 

Action  by  D.  S.  Erb,  doing  business  as  D. 
S.  Erb  &  Co.,  against  Anthony  Toerg,  as  as- 
signee. From  a  finding  for  defendant,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.     Affirmed. 

Pinch  &  Whaley,  for  appellant  O.  E. 
Holman,  for  respondent 

CANT'S,  J.  On  January  21, 1894,  the  Ware 
Tobacco  Works,  a  corporation  organised  un- 
der the  laws  of  this  state,  ordered  from  plain- 
tiff 10,000  dgaxa,  for  tbe  price  ai  $500,  to  be 
paid  for  in  four  montbo.  On  Marcta  8th, 
plaintiff  shipped  the  dgars  from  Boyertown, 
Pa.,  to  the  Tobacco  Works  at  St  Paul,  Minn., 
where  it  receired  tbem  on  March  23d.  On 
the  next  day,  March  2A,  1894,  it  made  a  deed 
of  assignment  to  the  defendant,  for  the  bene- 
fit of  its  creditors,  tmder  the  Insolvency  law 
of  1881,  which  deed  was  filed  March  27th; 
and  the  aaaignee  then  qualified  and  entered 
on  the  discharge  of  his  duties.  This  is  an  ac- 
tion of  repleviii,  brought  to  recover  posses- 
sion of  9,500  of  the  clears  in  the  hands  of  the 
assignee.  On  the  trial  before  the  court,  with- 
out a  jury,  the  court  found  for  defendant 
From  an  order  denying  a  new  trial,  plaintiff 
appeals. 

AppelL-'jnt  songht  to  recover  on  two 
grounds: 

L  One  of  the  grounds  on  which  he  sought 
to  recover  is  that  when  the  tobacco  works 
purchased  the  cigars,  it  was  insolvent,  knew 
itself  to  be  Insolvent,  and  purchased  with  in- 
tent not  to  pay  for  the  cigars.  Outside  of 
the  facts  above  stated,  the  only  evidence  of- 
fered by  appellant  on  the  trial  to  prove  such 
insolvency  was  Elxhiblt  E,  "the  schedule  filed 
111  the  matter  of  the  assignment  of  the  Ware 
Tobacco  Works,"  and  Exhibit  £*,  being  the 
book  of  Its  "sales  account"  These  were  re- 
ceived subject  to  the  objection  of  defendant 
Thereupon  plaintiff  rested,  and  the  settied 
case  then  states:  "Upon  the  trial  of  the  case, 
the  court,  without  objection  by  plaintiff, 
struck  out  the  evidence  introduced  by  plain- 
tiff to  show  insolvency,  Including  plaintiff's 
Exhibits  E  and  F."  Whether  this  evidence, 
or  any  of  it,  was  properly  stricken  out  is  a 
question  that  Is  not  before  us.  But  see  Hahn 
V.  Penney  (Minn.)  62  N.  W.  1129.  With  aU 
the  evidence  as  to  insolvency  stricken  out,  it 
Is  hard  to  see  how  appellant  could  recover  on 
this  ground. 

2.  The  other  ground  on  which  he  sought  to 
tecover  la  that,  under  Its  articles  of  incor- 


poration, the  tobacco  works  had  no  authority 
to  purchase  cigars;  that  its  attempted  pur- 
chase was  ultra  vires,  and  punishable  aoder 
section  2793,  Geii.  St  1894,  as  a  "diversion  oJ 
corporate  property  to  other  purposes  thai 
those  specified  In  the  articles."  Whether  this 
statute  has  any  application  to  such  a  pur- 
chaser as  this  it  is  unnecessary  to  coQsidtrr. 
This  plea  of  illegality  is  a  shield,  not  a  sword; 
a  defense,  not  a  ground  for  afflrmatire  relieL 
If  the  transaction  was  Illegal,  the  law  sinipl; 
leaves  the  parties  where  it  finds  them.  By 
its  articles  of  incorporation,  liie  general  na- 
ture of  the  business  of  the  tobacco  works  it 
"the  manufacture  of  tobacco."  Conceding 
that  the  contract  of  purchase  in  this  case  was 
idtra  vires,  and,  while  executory  on  both 
sides,  void,  still,  as  the  tobacco  works  retain- 
ed the  goods  purchased.  It  was  estopped  from 
denying  its  liability  to  pay  for  them.  Asso- 
cJatiou  V.  Lampson  (Mhin.)  62  M.  W.  544 
Of  course,  If  the  tobacco  works  is  estopped,  so 
Is  its  assignee.  It  therefore  follows  that  ap- 
pellant Is  not  Injured  by  the  ultra  vires  ebiir- 
acter  of  the  transaction,  and  Is  not  at  Ubertf 
to  rescind. 

This  disposes  of  the  case,  and  renders  it  as- 
necessary  to  consider  the  effect  of  the  fllinj 
with  the  assignee,  and  allowance,  of  appel- 
lant's claim  for  the  price  of  the  cigars,  and  iiis 
failure  to  have  such  allowance  set  aside,  and 
to  withdraw  the  claim,  after  he  discovered 
the  alleged  fraud  in  the  purchase  of  the  goodi 
Order  affirmed. 


BLANCHARBL  v.  PATTBBSON. 
(Supreme  Court  of  Minnesota.  May  20, 1S96.) 
RBroBiiA.Tioa  ov  Obkd. 
By  the  terms  of  an  executory  contract 
the  vendor  agreed  to  convey  more  land  than 
he  subsequently  conveyed  by  the  deed  made  in 
fulfillment  thereof.  The  executory  contract  ei- 
pressea  the  agreement  the  vendee  intended  (o 
make  and  supposed  he  had  made.  The  defd 
expresses  the  contract  the  vendor  intended  to 
make  and  supposed  he  had  made.  Both  partiei 
acted  in  good  faith,  and  neither  did  anything  lo 
mislead  the  other.  Held,  the  minds  of  tlie  pr- 
ties  never  met,  and  an  action  to  reform  tlif  dw 
cannot  be  maintained;  that  the  only  equitalde 
action  wliich  can  be  maintained  is  one  (or  re- 
scission. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bt  Louis  coanty; 
J.  D.  EhiBlgn,  Judge. 

Action  by  Anselma  Blanchard  agmhiBt  Hen- 
ry S.  Patterson.  Judgment  for  plalntlfl.  D^ 
f endant  appeals  from  an  order  denybig  a  w« 
trial.    Reversed. 

Allen  &  Baldwin,  for  appellant  D'Autie- 
mont  &  Tburman,  for  respondent 

OANTI,  J.  The  defendant  was  the  owner 
of  a  certain  city  lot  iuDuluth.on  the  frootend 
of  which  the  city  had  condemned  a  strip  of 
land  about  16  feet  bi  width  for  the  purpose  of 
widening  the  street  Plaintiff  purchased  the 
property,  and    an    executory  agreement  va 
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drawn  np  and  signed,  by  the  terms  of  wblch 
defendant  agreed  to  sell  to  plalntltf  tbe  lot 
according  to  tbe  original  plat,  which  would  in- 
clude the  strip  so  condemned.  Shortly  after- 
wards, the  deed  was  made,  delivered,  and  re- 
corded, conveying  only  the  portion  of  the  lot 
remaining  after  the  strip  was  so  condemned. 
This  action  was  afterwards  brought  to  reform 
the  deed,  and  plaintiff  prays  for  a  specific  per- 
formance of  the  executory  contract  by  com- 
pellins  a  conveyance  of  the  whole  lot,  or  for 
damages  in  caae  apeciflc  performance  cannot 
be  had.  On  the  trial  the  court  found  tkat 
tlie  deed  expresses  the  contract  which  defend- 
ant intended  to  make  and  supposed  he  had 
made,  and  that  the  executory  agreemeBt  ex- 
pressed the  contract  which  plaintlft  Intended 
to  malce  and  supposed  he  had  made;  that  be- 
fore plaintur  purchased  he  saw  the  lot  with 
the  widened  street  in  front  of  it  all  graded  and 
Improved,  but  that  before  receiving  the  execu- 
tory agreement  he  examined  an  atlaa  showing 
the  fall  lot  as  originally  platted;  that  the  ab- 
stract afterwards  fmnlsbed  him  by  defendant 
showed  the  same,  as  nothing  to  indicate  that 
there  had  been  condemnati«n  proceedings  was 
ever  recorded  in  the  register's  c^ce,  and  that 
pUintifl  knew  nothing  about  tlie  condemna- 
tion of  the  strip  in  question;  "that  at  the  time 
said  contract  was  made  and  signed  the  de- 
fendant had  forgotten  said  condemnation  of 
said  strip  of  land,  and  intended  by  said  con- 
tract to  sell  said  portion  of  said  lot  remaining 
after  such  condemnation  proceedings  In  the 
condition  it  then  mm,  and  the  iHaintiS  intend- 
ed to  porchase  the  same  as  it  was  sliown  up- 
on the  said  Roe's  Atlas,  and  as  the  same  was 
originally  platted,  and  supposing  the  same  was 
of  the  depth  shown  by  said  plat  in  said  atlas; 
that  the  delivery  of  said  deed  by  the  defend- 
ant to  the  plaintiff  as  a  jjerformance  of  said 
contract,  and  the  acceptance  thereof  by  the 
plaintiff  as  such,  was  done  by  the  mutual 
mistake  of  facts  of  the  parties  hereto,  or  by 
the  mistake  of  fact;  on  the  part  of  the  plain- 
tiff, and  the  mistake  or  unintentional  conceal- 
ment of  facts  on  the  part  of  the  defendant, 
and  there  was  no  intent  on  the  pert  of  the 
defendant  when  he  made  said  contract  to  mis- 
lead or  defraud  plaintiff  in  said  transaction." 
The  court  further  found  that  plaintiff  was 
damaged  in  the  snm  of  $250,  and  on  these  find- 
ings ordered  Judgment  in  his  favor  for  that 
■nm.  Defendant  appeals  from  an  order  deny- 
big  a  new  trial. 

It  is  plain  from  the  findings  that  in  fact 
tlw  ndnds  of  the  parties  never  met.  Under  the 
drcnmstances,  rescission  is  the  only  equitable 
relief  which  coold  be  granted.  2  Pom.  Bq. 
Jur.  f  870.  That  each  party  was  mistaken 
as  to  tbe  contract  he  thought  he  had  made, 
vli^i  each  thought  he  was  making  a  different 
contract  from  what  the  other  supposed  he 
was.  Is  not  the  kind  of  mutual  mistake  which 
equity  will  reform.  "Equity  luus  Jurisdlctton 
to  reform  written  instruments  in  but  two  well- 
deflned  cases:  (1)  Where  there  Is  a  mutual 
mistake,— that  ii,  where  there  has  been  a  meet- 


ing of  minds,  an  agreement  actually  entered 
into,  but  the  contract,  deed,  settlement,  or  otli- 
er  instrument.  In  its  written  form  does  not 
express  what  was  really  intended  by  the  par- 
ties thereto;  and  (2)  wtiere  there  has  been  a 
mistake  of  one  party  accompanied  by  fraud  or 
other  inequitable  conduct  of  the  remaining 
parties."  3  Pom.  Eq.  Jur.  f  1376.  The  execu- 
tory contract  is  merged  tn  tlie  delivered  and 
accepted  deed,  and  baa  l)ecoine  functus  oifido. 
That  the  deed  differs  from  the  contract  as  to- 
the  amount  of  the  land  conveyed  raises  no  pre- 
Bumption  tliat  the  deed  does  not  express  the 
last  or  real  intention  of  the  parties,  and  it  re- 
qnlres  additional  evidence  to  make  out  a  case 
for  reforming  the  deed.  Wliitney  v.  Smith,  33 
Minn.  124,  22  N.  W.  181^  and  cases  cited.  Un- 
der proper  Issnes,  tlie  case  becomes  one  for 
determining  tbe  real  agreement  of  the  parties, 
and  if  it  is  determined  tliat  their  minds  never 
met,  and  there  never  was  any  real  agreement, 
tliat  both  Iwve  acted  in  good  faith,  and  neither 
did  anything  to  mislead  the  other,  then  there 
can  be  no  reformation,  and  no  damages  can  l>e 
awarded  on  the  theory  of  reformation.  This 
disposes  of  the  case.  The  order  appealed  from 
ia  reversed,  and  a  new  trial  granted. 


BROWN  &  HATWOOD  CO.  v.  WUNDER. 
(Supreme  Court  of  Minnesota.     May  20,  1896.) 

ST.lTnTS  OF  FhaUDS— CONTKACr  vos  Bai,s  ov 
QOODS. 

1-  A  verbal  esntract  for  the  mannfactnre 
of  artidea  of  q)ecial  and  peculiar  design,  not 
suitable  for  the  jEeneral  trade,  and  for  the  price 
of  more  than  (50,  is  not  a  contract  for  the  sale 
of  gooda  and  ciiattela,  within  tlie  statate  of 
frauds.     Gen.  St  1894,  {  4210. 

2.  A  verlMLl  contract  to  furnish  material^ 
and,  after  performing  labor  thereon,  attach  it 
to  the  realty,  as  a  part  of  a  boUduxg  in  the 
coarse  of  construction,  is  not  a  sale  of  goods  or 
cliattels,  and  ia  not  within  said  statnte. 
(SyUabac  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  Jamison,  Judge. 

Action  by  the  Brown  &  Haywood  Company 
against  Jotm  Wunder.  Verdict  for  plaintiff.. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

B.  C.  Garrigues  and  John  B.  Atwater,  for 
appellant.  J.  H.  Cook  and  F.  B.  Hart,  for  re- 
spondent. 

CANTY,  J.  This  is  an  action  for  damages 
for  loas  of  plaintiff's  antlcliuited  profits,  caus- 
ed by  the  breach  by  defendant  of  an  execu- 
tory agreement  between  the  parties.  Defend- 
ant was  about  to  bid  for  a  contract  to  rebuild 
a  bomt  portion  of  a  IniUding  In  Minne^Mdls, 
and  received  from  plaintiff  the  following  prop- 
osition to  furnish  the  glass  for  the  same: 
"Minneapolis,  Mina.,  Feb.  6th,  1804.  John 
Wunder,  Esq.,  aty— Dear  Sir:  We  will  fur- 
nish all  plate  glass,  double-strength  glass, 
beveled  plate,  set  in  metallic  sash,  and  crys- 
talline idaaB,  88  per  phins  and  spedfications, 
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for  the  burnt  portion  of  the  Syndicate  Block, 
set  complete  In  place,  for  thirty-one  hundred 
dollars.  This  includes  glass  for  water  clos- 
ets and  crystalline  glass  In  skylights;  also, 
mirrors  around  show-window  posts.  lours, 
faithfully.  Brown  &  Haywood  Co."  The  evi- 
dence tends  to  prove  that  defendant  then  and 
there  orally  promised  plaintiff  that,  if  he 
should  be  awarded  the  contract  to  reconstruct 
such  portion  of  the  building,  and  plaintiflF's 
bid  for  the  glass  work  was  the  lowest  receiv- 
ed by  him,  he  would  award  the  glass  work 
to  plaintiff;  that  the  contract  for  reconstruc- 
tion was  so  awarded  him,  and  plaintiff's  bid 
for  the  glass  work  was  the  lowest,  but  that 
he  refused  to  permit  plaintiff  so  to  furnish 
the  glass  work,  and  let  the  furnishing  of  the 
same  to  others.  On  the  trial  the  Jury  found 
for  plaintiff  in  the  sum  of  $325,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
The  only  question  raised  on  this  appeal  is 
that  defendant's  verbal  promise  to  award  the 
contract  for  the  glass  work  to  plaintiff  is  void 
under  the  statute  of  frauds.  Gen.  St  1894, 
I  4210,  provides:  "Every  contract  for  the  sale 
of  any  goods,  chattels  or  things  in  action  for 
the  price  of  fifty  dollars  or  more,  shall  t>e 
void,  unless— First,  a  note  or  memorandum  of 
such  contract  is  made,  in  writing,  and  sub- 
scribed by  the  parties  to  be  charged  there- 
with," or  unless  there  has  been  a  part  per- 
formance. It  is  contended  by  appellant  that 
this  contract  is  one  for  the  sale  of  goods  and 
chattels,  and  therefore  within  the  statute. 
We  cannot  so  hold.  In  our  opinion,  it  ap- 
pears, from  the  evidence,  to  be  a  contract  for 
the  manufacture  of  articles  of  special  and  pe- 
culiar design,  not  suitable  for  the  general 
trade.  Such  a  case  is  not  within  the  statute. 
Browne,  St,  Frauds,  §§  304,  305,  307,  308;  1 
Reed,  St  Frauds,  {  247;  Fhipps  v.  McFarlane, 
3  Minn.  109  (Oil.  CI).  The  testimony  tends 
to  prove  that,  in  the  usual  course  of  business, 
the  glass  is  carried  in  stock  in  sheets  of  stand- 
ard sizes,  and  is  cut  up  to  fit  the  particular 
sash  frames.  The  witness  Brown  testified: 
"Q.  Now  explain  these  bevel-plate  transoms, 
Mr.  Brown,— wliat  they  are  and  what  you  do 
to  them.  A.  In  those,  in  the  case  of  metal- 
lic sash  and  beveled  plate,  we  cut  the  plate 
to  the  smaller  shapes;  that  is,  I  think,  in  this 
case,  a  triangular,  or,  possibly,  a  square.  We 
cut  them  with  a  diamond,  and  send  them  up- 
stairs to  the  beveling  department,  and  they 
grind  these  edges  over  a  succession  of  wheels 
resembling  grindstottes.  Some  are  coarser 
and  some  are  finer.  They  pass  over  two  or 
three  wheels,  and,  after  they  have  been 
ground  on  those  wheels,  they  are  polished  off 
on  the  ruble  wheel,  which  gives  them  a  final 
smoothing  and  polishing.  After  they  are  pre- 
pared In  thai  way,  then  we  get  this  metallic 
sash  l>ar,  and  we  now  have  a  machine  which 
cats  it  off  into  suitable  lengths  to  put  this 
glass  together  with,  and  then  those  Joints  are 
all  soldered,  cemented,  and  cleaned.  Q. 
Well,  the  result  of  that  work,  when  it  is  done, 
l>  to  give  you  a  window  of  a  certain  siae, 


made  up  of  small  pieces  of  glass,  with  the 
necessary  rims  of  metal,  or  something  of  that 
sort?  ▲.  The  metal  and  beveling.  Tbe  bev- 
eling is  the  important  item.  *  *  *  In  re- 
gard to  the  item  of  $431  for  th«  beveled 
plate,  the  labor  in  that  particular  item  would, 
perhaps,  be  $300.  In  regard  to  the  item  of 
chipped  glass  of  $450,  the  labor  would,  per- 
haps, cost  from  $100  to  $150.  We  esUniated 
the  woi^  of  setting  all  the  glass  In  tbe  build- 
ing to  be  $200.  •  »  »  The  performance 
of  the  contract  required  us  to  come  there  and 
put  these  plates  of  glass  in  the  apertures  or 
frames  that  were  prepared  by  the  contract- 
ors. *  *  *  As  regards  the  plate  glass, 
the  sash  are  usually  in  place  in  the  building, 
so  that,  when  the  glass  is  put  in,  the  build- 
ing is  inclosed.  •  *  *  In  my  estimate  I 
figured  the  plate  glass  at  $671,  and  that  in- 
cluded ten  per  cent  for  cutting  and  waste." 
Not  only  was  this  a  contract  to  manufacture 
articles  of  a  special  and  peculiar  design,  not 
suitable  for  the  general  trade,  but  it  ap- 
pears from  the  contract  that  the  glass  was  to 
be  "set  complete  in  place."  Then  it  was  a  con- 
tract to  make  improvements  on  the  land,  to 
erect  portions  of  a  building  attached  to  tbe 
realty,  not  to  sell  chattels.  Such  a  contract 
is  not  within  the  statute.  BenJ.  Sales  (6tb 
Ed.)  S  108.  This  disposes  of  the  case,  and 
the  order  appealed  from  is  affirmed. 


SMITH  V.  B.  W.  BACKUS  LUMBER  CO. 

(Supreme  Court  of  Minnesota.     May  20,  189(i.) 

Imjckt  to  SJKRVANT — IscoMPmiroT  or   Fkllow 

Beuvant— Knowlkdob  or  Hasteb— Assdmp- 

TioN  or  Rise. 

1.  Held,  the  verdict  is  sustained  by  the  evi- 
dence. 

2.  Held,  the  master  is  liable  for  his  negli- 
gence in  retaining  in  his  employ  an  habitually 
careless  or  neglectful  fellow  servant,  known 
to  the  master  to  be  such,  by  reason  of  which 
negligence  the  plaintiff  was  injured. 

3.  Rule  applied  that  where  the  servant 
complains  of  such  neglect  to  the  master,  and  he 
promises  to  remedy  the  same,  the  eervant  may 
continue  in  the  employment  a  reasonable  length 
of  time  thereafter,  in  expectation  that  it  will 
be  so  remedied,  without  assuming  the  risk,  or 
being  guilty  of  contributory  negligence,  unless 
the  danger  is  80  apparent,  imminent,  and  imme- 
diate that  a  man  of  ordinary  prudence  would 
refuse  so  to  remain;  and  that  what  ih  such 
reasonable  time  is  ordinarily  a  quoHtlun  for 
tlie  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  couEt- 
ty;    Henry  C.  Beiden,  Judge. 

Action  by  Charles  A.  Smith  against  E.  W. 
Backus  Lumber  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Koon,  Whelan  &  Bennett,  for  appellant 
R.  L.  Fenney  and  Penney,  Welch  &  Hayne, 
for  respondent 

CANTY,  J.     Plaintiff  recovered  a  verdict 
for  damages  for  personal  injury,  and  defend- 
ant appeals  from  tlie  Judgment  entered  thereon 
after  the  making  of  an  order  denying  its  mo- 
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tion  for  a  new  trial.  Plaintiff  was  employed 
by  defendant  as  night  sawyer  In  its  saw- 
mill during  the  time  from  May  mitil  August 
21,  1894.  On  the  night  of  the  last-named 
day,  the  band  saw  which  he  was  running 
struck  a  piece  of  plate  iron  Imbedded  In  the 
los.  causing  the  teeth  of  the  saw  to  break 
and  fly  off,  one  of  which  teeth  struck  the 
plaintiff  in  his  right  eye,  destroying  It,  and 
another  tooth  struck  him  in  the  face,  caus- 
ing a  fleab  wound.  The  piece  of  iron  was 
about  2Vi  feet  long,  4  Inches  wide,  and  one- 
quarter  of  an  inch  thick.  It  iiad  been  driv- 
en into  a  split  in  the  butt  end  of  the  log, 
evidently  by  some  malicious  person,  and 
about  an  inch  and  one-half  or  two  Inches 
of  the  end  of  it  remained  exposed,  and  bent 
over  against  the  end  of  the  log.  Plaintiff's 
claim  is  that  his  injury  was  caused  by  the 
negligence  of  the  defendant  in  failing  to  fur- 
nish Iilm  with  sufficient  light  to  enable  him 
to  inspect  the  logs  properly,  and  discover 
pieces  of  iron  or  stone  which  were  liable  to 
l»e  stuck  on  or  imbedded  into  the  logs,  and 
that,  if  proper  light  had  been  so  furnished, 
he  would  have  discovered  the  piece  of  iron 
In  question  in  time  to  liave  prevented  the 
injury.  The  lights  in  use  were  incandescent 
electric  lights,  and  the  electiicity  to  supply 
tbem  was  generated  on  the  premises  by  the 
same  steam  plant  which  operated  the  saw 
milL  Appellant  Insists  on  but  one  point, — 
that  tbe  evidence  is  not  sufficient  to  sustain 
the  verdict. 

We  are  of  the  opinion  that  plaintiff  can 
daim  nothing  by  reason  of  the  removal,  a 
couple  of  weeks  before  the  injuiy,  of  the 
light  known  as  <he  "sawyer's  light,"  as  tbe 
evidence  conclusively  shows  that,  by  reason 
of  its  position,  tbe  water  and  dirt  from  tlie 
saw  covered  tbe  glass,  and  obscured  the 
light,  so  as  to  make  it  useless. 

We  are  also  of  the  opinion  that  he  can 
claim  nothing  by  reason  of  there  being  too 
few  lights  at  and  about  the  place  where  he 
worked,  as  he  hims^  testified  as  follows: 
"Q.  At  other  times  than  those  periods  you 
have  spoken  of,  when  tbe  lights  were  down, 
they  were  good?  Except,  at  tbe  times  when 
the  lights  went  down  in  the  way  yon  have 
described,  they  were  good,  so  you  could  see? 
A  They  were  good;  as  bright  as  day.  Q. 
Yoa  had  no  fault  to  find  with  tbem?  A.  No 
fault  to  find  with  them.  Q.  Tben  the  cause 
of  your  trouble  and  of  yotur  complaint  here 
is  not  that  there  were  not  sufficient  lights, 
but  that  they  let  them  go  down,  so  you 
couldn't  see;  Is  that  right?  A  Yes.  Q. 
And  it  was  these  periods  of  going  down  that 
you  complain  of  here?  A  Yes,  sir.  Q.  Now, 
do  I  understand  you  to  say  that  they  wotild 
be  down  two  or  three  hours  at  a  time  before 
midnight,  and  two  or  three  hours  at  a  time 
after  midnight?  A  Yes,  sir.  Q.  And  dar- 
ing those  times  it  was  so  dark  that,  if  you 
raised  yoor  hand  Uke  that  [indicating],  a 
man  off  eight  feet  couldn't  tell  whether  you 
had  up  two  fingers  or  one?    A  Yes;  that's 


right  Q.  That  is  true?  A.  Yes,  sir;  that 
is  true.  Q.  And  tills  condition  of  the  lights 
was  not  only  on  your  side  of  the  mill,  where 
you  ran  your  saw,  but  was  over  on  the  other 
side,  too?    A.  It  was  on  the  otber  side,  too. 

•  •  •  Q.  It  was  all  over  tbe  floor  where 
you  were?  A  Yes."  Unless  it  can  be  pre- 
stuned  from  such  evidence  as  this  that  tbe 
electric  light  plant  was  out  of  order,  there 
is  no  evidence  to  show  that  It  was.  Conced- 
ing, as  appellant  contends,  that  the  most  tbe 
evidence  tends  to  show  is  that  there  was  a 
lack  of  power,  and  that  this  may  iiave.  l>een 
caused  solely  by  the  failure  of  tbe  fireman 
(a  fellow  servant  of  plalntitT)  to  keep  up 
sufficient  steam  in  the  boilers,  we  will  pro- 
ceed to  dispose  of  the  case  on  that  theory. 

Assuming,  then,  tliat  the  irregular  action 
of  the  light  was  caused  by  the  failure  of 
plaintiff's  fellow  servants  to  do  their  duty, 
and  keep  up  sufficient  steam,  Is  tbe  master 
liable?  The  evidence  tends  to  show  that 
the  failure  tiad  become  habitual,  and  tliat, 
for  some  time  before  tbe  tnjiuy,  defendant's 
general  manager.  Backus,  had  ftill  knowledge 
of  that  fact  Then  there  was  evidence  from 
which  the  Jury  were  Justified  in  finding  that 
plaintiff  was  injured  by  reason  of  the  negli- 
gence of  the  master  in  retaining  in  his  em- 
ploy an  habitually  careless  and  neglectful 
fellow  servant  of  plaintiff.  The  master  is 
liable  for  such  negligence.  Wood,  Mast.  & 
Serv.  (2d  Ed.)  f  430;  2  Thomp.  Neg.  071„974. 

The  only  other  question  to  be  considered 
is  whether  the  plaintiff,  by  remaining  in  de- 
fendant's employ,  was  guilty  of  contributory 
negligence,  or  assumed  the  risk  of  this  neg- 
ligence, and  therefore  of  the  consequent  fail- 
ure of  light  Plaintiff  testified  that,  about 
two  weeks  before  the  injury,  be  complained 
to  tbe  manager,  Backus,  about  the  insuffi- 
ciency of  the  lights.  Said  tbe  witness:  "Q. 
State  what  was  said  by  you  and  by  Mr. 
Backus  at  that  time,  Mr.  Smith.  A  WeU, 
the  lights  went  almost  out,  and  he  said, 
•What's  tbe  matter  with  them?'  Q.  Who 
said  that?  A.  Mr.  Backus;  and  I  said:  'I 
don't  know.  They  are  that  way  half  of  tbe 
time.'  And  I  says:  'I  can't  see  to  do  my 
work.'   And  he  says:    'I  will  look  after  it 

♦  ♦  •  I  will  see  that  the  lights  are  bet- 
ter.' Q.  What  did  you  say?  A.  I  said  1 
couldn't  see  to  do  my  work.  I  couldn't  see 
whether  a  board  was  a  number  one  shop 
common,  or  clear;  and  I  couldn't  tell  a 
shaky  one  from  a  good  one.  •  •  *  That 
is  all  that  was  said."  There  were  between 
400  and  600  men  employed  in  the  mill.  Fian- 
negan  was  tbe  bead  foreman  or  superintend- 
ent under  Backus,  and  took  charge  mostly 
In  the  daytime.  It  appears  from  the  evi- 
dence that  in  the  nighttime,  Oagnon  had 
charge,  at  least  in  the  absence  of  Flanne- 
gan.  Plaintiff  testified  that  one  night  "Just 
about  a  week"  before  the  injury,  when  E^an- 
negan  was  absent  he  (plaintiff)  complained 
to  Gagnon  of  the  insufflcienay  of  the  lights. 
Said   the    witness:      "I    asked    him    if    we 
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couldn't  have  better  lights  there;  that  It  was 
dangerons  to  work  there;  and,  If  they  were 
not  made  better,  I  was  going  to  quit.  •  •  • 
He  said  they  were  going  to  make  them  bet- 
ter." We  are  of  the  opinion  that,  under  this 
evidence,  it  was  a  question  for  the  jury 
whether  or  not,  at  the  time  of  the  injury, 
plalntlfT  assumed  the  risk  of  Insufficient 
light.  We  cannot  say,  as  a  question  of  law, 
that  the  danger  was  so  apparent,  imminent, 
or  Immediate  that  a  person  of  ordinary  pru- 
dence would  not,  after  these  promises,  have 
continued  in  the  employment  until  after  the 
time  that  plaintifr  was  injured,  or  that  the 
plalntlfT  continued  In  that  employment  lon- 
ger, at  least  after  the  last  promise,  than  a 
person  of  ordinary  prudence  should  have 
continued,  on  the  expectation  that  the  defect 
would  be  remedied.  See  Greene  t.  Railway 
Co.,  31  Minn.  248, 17  N.  W.  378;  Rothenberg- 
er  V.  Milling  Co.,  57  Minn.  461,  59  N.  W.  531. 
This  disposes  of  the  case,  and  the  judgment 
appealed  from  Is  affirmed. 


BICE  V.  TOWN  OF  WALOOTT. 
(Supreme  Court  of  Minnesota.     May  21,  1896.) 

HlQBWATS  —  FbESCIUPTIO!!  —  ABOTTlSe  OWXBItS— 

Laches. 

1.  A.  and  B.  owned  adjoining  40-acre  snb- 
divisions,  and  for  21  yean  occupied  to  a  line 
which  each  supposed  was  the  true  line  between 
them,  but  winch  was  in  fact  more  than  two  rods 
in  upon  the  land  of  B.  In  the  meantime  the 
town  laid  out  a  public  highway  on  the  true  line, 
but  opened  it  for  travel  on  said  supposed  Une, 
where  it  was  traveled  by  the  public  for  14 
years,  when  the  town,  within  15  years  after 
the  highway  was  so  laid  out,  opened  it  for  trav- 
el on  the  true  line.  Held,  conceding  that,  as 
between  A.  and  B.,  the  15-year  statute  of  lim^ 
itations  had  run  in  favor  of  A.  aa  to  the  strip 
of  land  occupied  by  him  between  the  true  line 
and  the  road  as  traveled,  still  it  had  not  run  in 
his  favor  as  against  the  public  or  the  defend- 
ant town. 

2.  The  statute  of  limitations  (section  183^ 
Gen.  St.  1894)  runs  in  favor  of  the  public  and 
against  the  abutting  private  owner  in  six  years. 
Beld,  it  does  not  follow  that  by  analogy  the  lim- 
itation in  favor  of  the  private  owner  and  against 
the  public  should,  in  such  a  case  as  this,  be  six 
years. 

3.  Held,  the  public  had  not,  by  laches  or 
acquiescence,  lost  its  right  to  open  the  road  on 
the  true  line 

(Syllabus  by  the  Contt) 

Appeal  teom  district  conrt,  Blee  oonnty; 
Thomas  S.  Boc^ham,  Judge. 

Action  by  Amos  H  Bice  against  tite  town 
of  Walcott  for  injunction.  From  a  Judg- 
ment for  detMtdant,  plaintiff  a]s>eal&  Af- 
firmed. 

H.  S.  GIpson,  for  appdlant  TIkm.  H. 
Qulnn,  for  respondent 

CANTY,  J.  For  many  years  prior  to  1879 
a  public  highway  extended  diagonally  across 
a  certain  40-acTe  tract  of  land  southwesterly 
from  the  northeast  comer  of  the  40.  This 
Is  the  southwest  40  of  the  quarter  section, 
and  was  then  owned  and  occupied  by  one 


Olson,  while  the  northwest  40  was  tlien 
owned  and  occupied  by  one  Williamson.  la 
1879  the  board  of  supervisors  of  the  town 
altered  this  highway  by  duly  and  regularly 
laying  it  out  on  the  line  running  east  and 
west  between  the  Olson  40  and  the  Williaia- 
Eon  40,  BO  that  it  intersected  with  another 
highway  running  north  and  south  on  the 
west  line  of  these  two  40's.  Immediately 
thereafter  the  authorities  opened  and  Im- 
proved this  piece  of  new  road  on  the  sap- 
posed  line  between  the  two  40*8  (the  line 
which  since  1871  had  divided  the  land  occu- 
pied by  Olson  from  the  land  occupied  by 
WlUiamson),  and  from  1879  to  1894  this  higb- 1 
way  existed  four  rods  wide  (two  rods  on; 
each  side  of  this  line),  and  was  traveled  by 
the  public  tmtU  1894.  In  1892  it  was  dis- 
covered that  this  line  was  not  the  true  gov-i 
ermnent  Une  between  the  two  40*8,  but  was 
at  Its  east  end  39  feet  south  of  the  true  lUie, 
and  at  its  west  end  44  feet  south  of  the 
true  line.  Thereafter,  In  May,  ISW,  the 
town  authorities  entered  upon  the  true  line. 
and  appropriated  and  graded  a  strip  of  land 
two  rods  wide  on  each  side  of  the  same  as 
a  highway,  and  the  same  has  ever  since  been 
traveled  and  used  by  the  public  as  such  high- 
way. In  the  meantime  the  plalntlfT  bad 
purchased  and  gone  into  possession  of  the 
Williamson  40;  and  from  1871  to  1802  h« 
and  his  grantor  had  continuottsly  occupied 
and  held  open  and  ootortous  adverse  posses- 
sion of  the  strip  of  land  between  this  40  and 
the  highway  as  actually  traveled  on  said 
supposed  line.  PlalntlfT  brought  this  action 
to  restrain  the  town  from  continuing  the 
highway  on  said  true  line,  nn]  from  appro- 
priating any  of  the  last-named  strip.  On  the 
trio]  the  court  found  for  defendant,  anii 
from  the  judgment  entered  thereon  plaintilT 
appeals. 

Conceding  that  plaintltT  and  his  grantor, 
Wllllamscm,  held  adversely,  as  against  Olson, 
from  1871  to  1892,  and,  as  against  him,  their 
21  years  of  uninterrupted  possession  ripened 
into  a  title,  it  does  not  follow  that  the  same 
is  true  as  against  the  public  or  the  defendant 
town.  The  statute  of  limitations  commence<l 
to  run  against  the  town,  not  in  1871.  but  in 
October,  1879,  after  the  completion  of  the 
condemnation  proceedings,  and  the  15  years 
which  wonld  bar  the  town  had  not  run  when 
It  entered  upon  the  true  Une  and  opened  a 
highway  thereon  in  May,  1894,  bat,  as  the 
court  finds,  lacked  a  few  months  of  havin:; 
so  run.  Then,  unless  the  town  was  barrrd 
by  something  else  besides  the  15-year  stat- 
ute of  limitations,  the  judgment  shoold  be 
affirmed. 

2.  A|;^>ellant  contends  that  the  public  acquir- 
ed a  right  to  a  highway  on  the  supposed  line 
by  six  years'  user,  under  section  1832,  Gen. 
St  1894,  and  that  by  analogy  the  limitation 
against  the  public  as  to  Its  right  to  open  the 
road  on  the  true  Une  should  also  be  six  years. 
We  cannot  hold  that  any  such  principle  of 
hiw  Is  appUcable  to  this  case.    If  It  were 
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held  that  the  public  Is  barred  In  six  years, 
the  practical  result  In  nine  cases  out  of  ten 
^conld  be  to  maice  a  six-years  statute  of  lim- 
itations as  between  the  adjoining  private 
o-WTiers  between  whom  the  road  runs. 

3.  Appellant  further  contends  .that  by  long 
acquiescence  In  the  location  of  the  road  as 
it  was  first  opened  and  trayeled,  the  public 
has  estopped  Itself  from  claiming  that  the 
road  is  elsewhere,  and  cites  cases,  most  of 
■which  were  between  adjoining  private  own- 
ers, and  in  which  it  has  been  held  that  long 
acquiescence  in  a  certain  boundary  Is  evi- 
dence of  an  implied  agreement  between  the 
parties  that  It  is  the  true  boundary,  and 
that  such  agreement  and  long  acquiesoence 
estop  each  of  them  from  disputing  the  bound- 
ary thus  established.  Conceding  that  this 
Is  the  correct  rule  to  apply  between  adjoin- 
ing private  owners,  we  cannot  hold  it  should 
as  readily  be  applied  between  the  priyate 
owner  and  the  public.  As  said  in  Parker  v. 
City  of  St  Paul,  47  Minn.  318,  50  N.  W.  247: 
"The  rights  of  the  public  are  seldom  guard- 
ed with  the  degree  of  care  with  which  own- 
ers of  private  property  guard  their  rights, 
and  consequently  acts  or  omissions  which 
ml^ht  weigh  heavily  against  private  persons 
cannot  always  be  given  the  same  force 
against  the  public."  At  the  same  time  we 
are  of  the  opinion  that  In  a  proi)er  case  the 
public  may  be  estopi)ed  by  acquleseeaoe  as 
well  as  the  private  owner.  The  distinction 
between  them  is  merely  one  of  degree,  and 
each  case  must  depend  on  its  own  circum- 
stances. If,  for  Instance,  the  public  has  per- 
mitted the  abutting  owner  to  occupy  a  part 
at  the  street  for  an  unreasonable  length  of 
time,  and  make  substantial  improvements 
thereon,  such  as  the  erection  of  buildings,  it 
might,  and  probably  wonld,  be  a  case  where 
the  doctrine  of  estoi^l  by  acquiescence 
should  be  applied;  but  we  cannot  hold  that 
It  shonid  be  applied  in  the  case  at  bar,  where 
the  improvements  consisted  merdy  of  the 
erection  of  a  tarm  fence  and  the  cultivation 
of  the  land  Inclosed  by  It  If  the  public  Is 
estopped  by  acquiescence  In  such  a  case  as 
this,  it  must  result  In  roads  that  were  orig- 
inally laid  ont  of  a  uniform  width  on  a 
straight  line,  being  now  crooked,  and  of  va- 
riable width.  New  Tork  bad  a  statute  which 
provided  that  every  public  highway  "that 
shall  not  be  opened  and  worked  within  six 
years  from  the  time  of  Its  being  so  laid  ont 
shall  cease  to  be  a  road  for  any  purpose 
whatever."  1  Rev.  St  p.  521,  f  99.  It  was 
held  in  Walker  v.  Caywood,  31  N.  Y.  51,  that 
this  statute  applied  only  to  cases  where  the 
road  was  not  opened  at  alL  Said  the  court: 
"But  the  argument  is  not  that  the  road  has 
lost  its  legal  character  by  the  omission  to 
open  it  to  Its  proper  width,  but  that  it  has 
been  cortaQed  in  its  proportions,  and  become 
of  Inegnlar  and  varying  width;  that  its 
sides,  which  were  defined  by  straight  lines, 
have  become  crooked  and  wavering.  I  do 
not  think  that  this  posiUon  is  sound."    It 


Is  true  in  the  present  case  that  though  the 
road  as  opened  and  traveled  deviated  from 
the  true  line.  It  was  still  a  straight  road  of 
fall  and  uniform  width.  But  this  cannot  af- 
fect the  principle  Involved.  Whether  the 
road  should  be  opened  on  the  true  line  was 
a  question  for  the  town  authorities,  not  for 
the  courts.    Judgment  affirmed. 


FITZOEBAIiD  v.  STATE  BANK  OP 

DDIiUTH. 

(Supreme  Court  of  Minnesota.     May  21,  1890.) 

BiisxB—DBPoeiTS— Estoppel  to  SsT-Orr  Claims 

— DlREOTINO    VbrDIOT. 

1.  S.  4b  Co.,  being  an  iDsolvent  mercantile 
firm,  a  meetins  of  the  principal  creditors  was 
called,  at  which  the  cashier  of  defendant  bank 
— a  creditor— presided,  one  of  the  firm  being 
present  It  was  there  asreed  that  one  A.  W. 
Miller  should  be  given  entire  control  of  tlie 
business  pending  tlie  return  of  tlie  senior  mem- 
ber of  the  firm  from  Scotland,  where  he  liad 
gone  tor  the  purpose  of  raising  money  for  the 
use  of  the  concern,  Miller  was  to  dispose  of 
the  stock  on  hand,  collect  debts,  purchase  and 
pay  for  such  goods  as  might  be  necessary  for 
carrying  on  the  business,  and  was  to  deposit 
all  moneys  as  received  in  two  banks,  one  l>e- 
ing  the  defendant  such  moneys  to  be  deposited 
in  the  name  of  "A.  W.  Miller,  Agent"  It 
was  agreed  that  he  shonid  not  pay  out  any 
money  upon  the  then  existing  indebtedness  of 
the  firm.  Miller  proceeded  under  this  arrange- 
ment until  the  senior  member  returned,  and 
then  the  firm  made  an  assignment  under  the 
laiv-s  of  this  state  for  the  benefit  of  all  its  cred- 
itors. Beld,  in  an  action  brou^t  1^  the  as- 
signee against  the  bank  to  recover  the  amount 
of  the  deposit  that  the  latter  was  equitably 
estopped  from  offsetting,  as  against  the  deposit, 
notes  of  the  firm  held  by  it 

2.  Held,  also,  that  upon  the  state  of  the 
evidence  at  the  close  of  the  trial  the  court  be- 
low was  justified  in  ordering  a  verdict  for 
plaintiff  for  the  amount  due  on  deposit  account. 

(SyUabns  by  the  Court) 

Appeal  from  district  court,  St.  Louis  county; 
S.  H.  Moer,  Judge. 

Action  by  Robert  F.  Fitzgerald,  as  assignee 
of  Simon  Clark  and  others,  against  the  State 
Bank  of  Duluth.  Verdict  for  plaintiff.  From 
an  order  refusing  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Smith,  McMahon  &  Mitchell,  for  appellant 
Wm.  A.  Cant  and  Walter  Ayers,  for  resitond- 
ent 

COLIjINS,  J.  The  facta  surrounding  ttie 
transaction  herein  Involved  were  briefly  stat- 
ed by  the  official  reporter  when  reporting  the 
case  of  Miller  v.  This  Defendant,  67  Minn. 
319,  69  N.  W.  309,  In  which  case  this  court 
determined  that  the  assignee  of  Simon  <3ark 
A:  Co.  was  the  proper  party  to  bring  the  action. 
Thereupon  plaintiff,  as  such  assignee,  com- 
menced this  action,  a  jury  trial  was  bad,  and 
at  the  dose  of  the  testimony  the  coort  direct- 
ed and  the  Jury  returned  a  verdict  against  de- 
fendant for  the  full  amount  of  the  deposit. 
On  the  trial  there  was  but  little  dispute  over 
the  facts,  and  especially  as  to  what  occuiredi 
at  the  creditors'  meeting  in  Siarch,  1898.    At 
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that  meeting  the  defendant  bank,  one  of  the 
principal  creditors  of  the  embarrassed  firm, 
was  represented  by  Its  cashier,  who  acted  as 
chairman,  and  was  evidently  very  prominent 
and  active  in  calling  the  creditors  together, 
and  In  securing  their  consent,  as  well  as  the 
consent  of  the  only  member  of  the  firm  who 
was  present,  to  the  scheme  finally  adopted, 
by  which  Mr.  Miller  was  placed  In  control  of 
the  firm  business,  pending  Mr.  Clark's  ab- 
sence In  Scotland,  with  full  authority  to  man- 
age the  business,  to  dispose  of  goods  on 
hand,  to  push  collections,  to  accumulate  and 
deposit  firm  moneys,  and  to  purchase  and  to 
pay  for  such  goods  only  as  were  absolutely 
needed  to  carry  on  the  business.  The  evi- 
dence as  to  what  was  said  and  done  at  this 
meeting  conclusively  showed  that  the  plan 
was  devised  and  adopted  as  a  method  of 
preventing  the  giving  of  a  preference  to  one 
or  more  of  the  creditors  and  to  postpone  an 
assignment  until  Clark  should  return  with 
funds.  It  was  hoped,  sufficient  to  relieve  the 
existing  complications,  and  to  restore  con- 
fidence among  the  creditors,  one  having  al- 
ready brought  an  action  against  the  firm. 
Stated  concisely,  the  agreement  was  that.  If 
Mr.  Miller  was  put  in  charge,  the  firm  af- 
fairs could  and  would  remain  In  statu  quo 
until  Clark  returned.  And  they  did,  for  noth- 
ing was  done  by  any  of  the  creditors  until 
Clark  came  back  without  having  accomplish- 
ed his  mission,  and  the  creditor  mentioned  en- 
tered Judgment  in  the  action.  This  precipi- 
tated the  assignment.  At  the  trial  the  cash- 
ier of  defendant  bank  did  not  attempt  to  di- 
rectly contradict  the  testimony  we  have  spo- 
ken of.  He  was  more  or  less  evasive  in  his 
answers,  and  only  became  positive  when 
questioned  concerning  an  agreement,  said 
by  other  witnesses  to  have  been  entered  into, 
that,  should  an  assignment  become  necessary, 
moneys  then  in  the  bands  of  Miller  should 
be  turned  over  to  the  assignee.  This  he  de- 
nied unequivocally.  But  he  admitted  that 
at  his  own  suggestion  Miller  was  practically 
instructed  to  deposit  all  moneys  received  by 
him  in  two  banks,— one  being  the  defendant, 
—and  that  he  was  to  pay  out  nothing  on  the 
existing  claims  or  accounts.  And  he  further 
stated  that  at  his  own  suggestion,  and  for 
the  purpose  of  complicating  matters,  should 
any  of  the  creditors  attempt  to  garnish,  and 
to  prevent  garnishment  of  the  funds  while 
in  the  bank.  It  was  agreed  that  all  moneys 
should  be  deposited  to  the  credit  of  "A.  W. 
Miller,  Agent,"  and  this  accounts  for  the  pe- 
culiar manner  in  which  the  deposit  was  made. 
This  testimony  indicates  quite  clearly  what 
the  understanding  was  In  reference  to  such 
funds  as  might  come  into  Miller's  hands  and 
remain  there  after  be  bad  made  the  disburse- 
ments agreed  on.  It  goes  far  towards  estab- 
lishing the  plaintiff's  claim  that  there  was 
either  an  express  or  an  Implied  agreement 
that  surplus  funds  were  to  be  kept  intact 
tmtll  the  happening  of  one  of  two  events,— 
one,  the  return  of  Clark  with  money  with 


which  to  pat  the  concern  on  Its  feet;  the  otb> 
er,  the  assignment,  which  was  Inevitable 
should  he  return  without  money.  We  con- 
sider It  as  conclusively  established  that  this 
was  the  agreement  either  expressly  or  Im- 
pliedly entered  Into  at  the  creditors'  meeting, 
and  that  the  money  was  deposited  in  de- 
fendant bank  in  pursuance  thereof,  and  for 
the  purpose  of  being  kept  until  Clar<^s  re- 
turn, and  then  to  be  turned  over  to  the  Ann, 
or  to  go  to  the  assignee.  It  was  in  the  nature 
of  a  special  deposit  for  a  well-understood 
purpose  and  object  Certainly  good  faith  and 
fair  business  dealing  require  that  the  amount 
of  this  deposit  shall  not  be  so  diverted  as  to 
give  a  party  to  the  agreement  a  preference 
over  other  creditors.  So  the  question  is 
whether  the  law  will  permit  the  bank  which 
received  the  money  under  such  circumstan- 
ces to  set  off  notes  held  by  it  against  the  In- 
solvent firm  to  the  amount  of  the  deposit,  and 
thus  indirectly  obtain  a  preference.  If  this 
could  be  done,  the  plainest  principles  of  equi- 
table estoppel  would  be  disregarded,  for  un- 
doubtedly the  acts  and  conduct  of  the  cashier, 
when  present  at  and  presiding  over  the  meet- 
ing, influenced  other  creditors,  and  they  were 
of  such  a  character  that  to  allow  the  bank  to 
now  repudiate  them,  or  any  part  of  the  trans- 
action, and  to  appropriate  the  amount  of  tbe 
deposit  in  part  satisfaction  of  its  notes,  would 
be  rank  injustice,  necessarily  resulting  In  in- 
Jury  to  the  creditors  who  participated  in  tbe 
meeting  and  in  the  agreement,  as  well  as  to 
all  other  creditors  of  the  insolvent  firm.  The 
money  acquired  by  MlUer  belonged  to  all  of 
the  creditors,  and  the  nature  of  the  agree- 
ment under  which  Miller  obtained  and  placed 
It  in  defendant's  custody  shows  that  the 
cashier  <  understood  and  recognized  the  fact. 
The  bank  cannot  now  dispute  the  right  of  the 
assignee  to  the  money.    Order  affirmed. 


BOWEBS  V.  MISSISSIPPI  &  BUM  RIVER 

BOOM  CO. 
(Supreme  Court  of  Minnesota.     May  21,  1886.) 
Appeil — BnRDim  or  BaowiNO  Ebrob. 
Application  of  the  rnle  that  error  in  the 
proceedings  in  the  trial  court  must  be  made  to 
appear  from  the  record  on  appeal,  and  will  not 
be  presumed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Anoka  county; 
Robert  D.  Bussell,  Judge. 

Action  by  Charles  E.  Bowers  against  the 
Mississippi  &  Rum  River  Boom  Company. 
From  a  Judgment  for  plaintiff,  and  an  order 
permitting  an  amendment  of  the  complaint, 
defendant  appeals.     Affirmed. 

J.  B.  Atwater,  for  appellant  A.  E.  Old- 
dings  and  E.  Hammous,  for  respondent. 

COLLINS,  J.  This  was  an  action  of  tres- 
pass; plaintiff  alleging  in  his  complaint  that, 
by  reason  of  the  wrongful  placing  of  piling 
in  the  Mississippi  river  by  defendant  corn- 
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pany,  aboat  6  acres  from  one  governmental 
stibdlTlslon  of  his  land  bad  been  washed 
n^vay,  and  about  1  acre  from  another  subdi- 
vision. The  general  damages  sustained  by 
reason  of  tltose  acts  were  alleged  to  be 
$1,000.  The  Jury  assessed  the  damages  at 
$400,  and.  in  answer  to  8i)ecial  questions, 
found  that  4  acres  had  been  washed  from 
the  first-mentioned  subdlyision,  and  VA  acres 
from  the  last-mentioned.  Thereupon  Judg- 
ment was  entered  tor  the  amount  of  the  ver- 
dict, with  Interest  and  costs,— In  all,  for 
^78.48.  The  defendant  then  appealed  from 
tbe  Judgment,  and  subsequently  plaintiff's 
counsel  moved  to  amend  the  complaint  by 
striking  out  the  words  "one  acre,"  whereby 
the  amount  of  land  washed  from  one  of  the 
sabdlvlsions  was  fixed,  and  inserting  the 
words  "one  and  one-half  acres,"  so  as  to 
make  the  complaint  conform  to  the  facts 
proved,  verdict  returned,  and  judgment  en- 
tered. This  motion  was  granted,  and  de- 
fendant appealed  from  the  order. 

The  only  point  made  by  counsel  on  the  ap- 
peal from  the  Judgment  is  that  because  of 
the  special  finding  whereby  the  amount  of 
land  washed  from  one  of  these  subdivisions 
was  found  to  be  "one  and  one-half  acres," 
when  in  the  complaint  it  was  alleged  to  be 
"about  one  acre,"  there  was  a  material  vari- 
ance from  the  allegations  of  the  complaint, 
the  verdict,  as  to  the  amount  of  damages, 
was  not  within,  or  limited  by,  the  ad  dam- 
num clause  in  that  pleading,  and  the  Judg^ 
naent  based  on  the  verdict  awarded  to  plain- 
tiff a  larger  sum  than  be  was  entitled  to  re- 
cover. We  need  not  inquire  whether,  taking 
tbe  allegations  In  respect  to  the  quantity  of 
land  washed  away,  and  the  averments  in  re- 
spect to  the  amount  of  general  damages,  in 
connection  with  the  entire  verdict,  there  was 
a  material  variance,  or  whether  tbe  verdict 
was  opposed  to  the  general  rule  that  a  plain- 
tiff cannot  recover  greater  damages  than  he 
bas  demanded  in  his  complaint;  for,  if  there 
-was  error  on  the  trial,  it  was  incumbent  on 
defendant's  counsel  to  show  It  This  has 
not  been  done.  We  have  no  settled  case  or 
bill  of  exceptions  before  us,  and  consequent- 
ly nothing  which  indicates  that  the  finding 
was  erroneous,  when  examined  In  the  light 
of  what  transpired  upon  the  trial.  We  have 
nothing  to  show  that  it  was  not  within,  and 
Justified  by,  the  rulings  of  the  court,  to 
which  rulings  no  exceptions  were  taken,  or 
that  the  counsel  now  raising  the  objection 
did  not  acquiesce  in  an  instruction  that,  not- 
withstanding the  allegations  in  the  com- 
plaint, the  Jury,  when  determining  the  num- 
l)er  of  acres  washed  away,  might  fix  it  at 
any  number  warranted  by  the  evidence.  If 
pointed  out  at  the  trial,  the  apparent  vari- 
ance betwe^  the  pleading  and  the  proof 
could  have  been  disposed  of  by  amendment, 
or  an  erroneous  Instruction  of  the  character 
mentioned  could  hare  been  corrected.  If 
counsel  chose  to  permit  tbe  case  to  go  to 
the  Jury  without  any  attempt  to  have  the 


question  properly  submitted,  he  must  now 
abide  the  result.  If,  upon  the  other  Land, 
he  did  not  acquiesce  in  what  may  have  been 
error,  it  was  his  duty  to  show  the  fact  on 
appeal,  for  it  is  not  to  be  presumed.  As  the 
case  stood  when  plaintiff's  counsel  moved 
to  amend,  there  was  no  necessity  for  the  mo- 
tion, for,  without  settling  a  case  or  prepar- 
ing a  bill  of  exceptions,  through  which  the 
error,  if  any,  could  have  been  shown,  an  ap- 
peal bad  been  taken  from  the  Judgment. 
Under  such  circumstances  the  return  on  ap- 
peal would  not  disclose  the  existence  of  any 
error.  The  order  allowing  the  amendment 
was  simply  superfluous.  The  Judgment  Is 
aArmed,  and  also  the  order  appealed  from. 


O'CONNELL  V.  ST.  PAUL  CITY  RY.  CO. 
(Supreme  Court  of  Minnesota.  May  21,  1896.) 
Stkeit  Railwatb— Injury  to  Tuavellek — Con- 

TRIBtTTOST   NbOLIOBNOE. 

Held,  in  an  action  brougrbt  to  recover 
damages  received  in  a  collision  between  a  cable 
car  and  plaintiff,  who  was  driving  a  horse  at- 
tached to  a  wagon,  that,  conMrning  plaintiff's 
testimony  as  to  the  manner  of  the  coUision  in 
connection  with  a  certain  special  finding  of 
the  jury,  he  was  guiltjr  of  contributory  negli- 
gence, and  that  a  verdict  in  his  favor  must  be 
set  aside. 
(Syilabua  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
.Tohn  W.  Willis,  Judge. 

Action  by  Dan  E.  O'ConneU  against  the 
St  Paul  City  RaUway  Company.  Verdict 
for  plaiutiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.    Reversed. 

Munn,  Boyesen  &  Thygeson,  for  appellant 
Stiyker  &  Moore,  for  respondent 

COLLINS,  J.  This  action  grew  out  of  a 
collision  on  Selby  avenue,  in  St  Paul,  be- 
tween plaintiff,  who  was  driving  a  horse,  at- 
tached to  a  wagon,  in  an  easterly  direction, 
and  a  grip  car  running  westerly  on  defend- 
ant's cable  line.  The  negligence  attributed 
to  defendant,  according  to  the  complaint  was 
In  maintaining,  at  the  point  In  question,  a 
cable  slit  of  an  unusual  and  dangerous  width 
and  construction.  In  which  plaintiff's  horse 
caught  his  foot,  and,  while  so  caught  the 
employ^  in  charge  of  the  grip  car  ran  into 
him,  causing  the  Injuries  complained  of.  By 
the  answer  it  was  alleged  that  the  injuries 
were  caused  solely  because  the  horse  sud- 
denly and  unexpectedly  turned  from  his 
course,  and  jumped  directly  in  front  of  the 
grip  car  as  It  was  being  propelled  along  the 
rails  In  the  usual  and  ordinary  manner.  It 
was  also  alleged  that  the  slit  was  not  un- 
usually or  dangerously  wide,  or  of  unusual  or 
dangerous  construction,  and,  further,  thai 
tbe  horse  was  not  caught  in  the  slit.  At  the 
trial  two  special  questions  were  submitted  to 
the  jury,— the  first,  was  tbe  horse  caught  in 
the  cable  silt?  the  second,  did  the  horse 
suddenly   and    unexpectedly    turn    from    hla 
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conise,  and  Jump  In  front  of  the  car?  Both 
of  these  questions  were  answered  in  the  neg- 
ative, and  then  the  Jury  returned  a  general 
▼erdlct  for  plaintiff,  but  In  a  ridiculously 
small  amount,  if  he  was  entitled  to  recovex 
at  all.  By  reason  of  the  negative  answer  to 
the  first  of  these  qnestlona,  one  very  impor- 
tant feature  has  been  eliminated  from  the 
plaintiff's  case.  The  defendant  lias  thereto 
l>een  relieved  of  the  consequences  of  a  cliarge 
that  the  cable  slit  was  unusually  and  dan- 
gerously wide,  and  when  examining  the  evi- 
dence for  the  purpose  of  passii^  upon  the 
contention  of  defraidant's  coimael  that,  from 
plaintiff's  own  testimony.  It  appeared  that 
defendant's  employes  were  not  negligent  In 
any  degree,  and  also  that  it  was  conclusively 
established  that  plaintiff  was  guUty  of  con- 
tributory negligence,  this  court  la  relieved 
from  a  consideration  of  testimony  tending  to 
show  that  the  horse  did  catch  one  of  his 
front  boo£s  in  the  slit,  and  was  unable  to 
move.  Thus  stripped,  the  evidence,  cod- 
stmed  most  favorably  for  {daintiff,  was  as 
follows:  He  was  well  acqviainted  in  the 
locality;  knew  about  the  movements  of  the 
caUe  cars,  and  the  method  of  handling.  He 
knew  at  wliat  rate  of  speed  the  cars  usually 
ran,— about  12  miles  an  honr,— and  supposed 
the  car  which  struck  his  hoise  was  running 
at  about  that  rate.  He  Imew  tliat  some- 
times the  caXka  upon  horses'  shoes  would 
catch  in  the  slit,  and  "made  it  a  point  to 
walk  across  the  cable  track.  I  liad  l)een 
caught  two  or  three  times."  While  driving 
east,  in  broad  daylight,  on  the  north  side  of 
the  track,  at  a  sharp  trot,— about  eight  miles 
an  hour,- he  saw  the  car  approaching,  when 
it  was  some  distance  away;  and  then  he 
turned  his  horse  to  cross  diagonally  to  the 
south  side  of  the  track,  slackening  the  speed 
of  his  horse  as  he  tamed.  When  asked  to 
state  the  distance  from  the  car  to  himseif 
when  he  started  to  cross,  his  answer  was, 
"Well,  I  oonldnt  t^  any  more  than  what  I 
had  always  considered  a  safe  distance."  Up- 
on t)elng  pressed  fbr  a  further  estimate  of 
the  distance,  he  replied,  "Well,  I  should  put 
it  about  seventy-flve  to  one  hundred  feet." 
The  plaintiff  also  gave  It  as  his  opinion  that 
when  the  horse  first  reached  the  rails  the  car 
was  from  SO  to  60  feet  away,  and,  further, 
that  about  two  seconds  of  time  would  have 
then  been  required  for  crossing  and  clearing 
the  path  of  the  approaching  car.  So  that, 
according  to  his  version  of  the  occurrence, 
plaintiff  undertook  to  effect  a  crossing  which 
would  consume  two  seconds,  if  lie  moved 
along  without  deiaj,  whUe  the  cat^-running 
upon  a  fixed  track,  and  unable  to  deviate 
therefrom— passed  over  ground  which  it 
would  cover  in  four  or  five  seconds,  as  plain- 
tiff well  knew.  To  put  it  In  another  form, 
the  car  would  be  at  the  crossing  point  in 
four  or  five  seconds,  and  plaintiff  deliberately 
took  the  chances  of  driving  his  horse  and 
wagon  in  front  of  it,  in  occupying  its  path- 
way for  half  that  time,  and  in  safely  escap- 


ing a  collision.  And  this  was  wltliont  aoj 
real  or  pressing  necessity,  for  Hie  only  rea- 
son given  by  plaintiff  for  crossing  the  track 
at  all  was  that  when  he  saw  the  car,  75  or 
100  feet  distant,  there  was  a  pair  of  horses, 
drawing  a  wagon,  alx>ut  abreast  of  the  car, 
coming  towards  him  on  a  walk,  and  on  the 
same  side  of  the  track,  and  that  he  crossed 
to  avoid  meeting  the  car  and  the  team  at  tlie 
same  time,— a  thing  which  would  not  have 
naturally  occnrred,  for  the  car,  running  12 
miles  an  hour,  wonld  have  passed  the  walk- 
ing team  and  the  wagon  long  before  the  lat- 
ter and  plaintiff's  horse  met.  And,  even  if 
this  were  not  the  case,  common  pmdence 
would  have  suggested  that  plaintiff  stop  his 
horse  where  he  was  untU  the  car  had  passed 
him,  rather  than  dei>end  up(m  two  or  three 
seconds  of  time,  which  he  might  have,  as  a 
margin,  should  he  cross  the  track  witlioat 
Yjeing  delayed.  But  the  finding  of  the  Jury 
that  the  horse  was  not  caught  In  the  slit, 
taken  in  connection  with  the  fact— which 
stands  admitted— that  he  was  struck  by  the 
car  on  the  left  fore  shoulder,  and  therefore 
lief  ore  he  had  more  than  fairly  gotten  upon 
1^  track,  shows  quite  oondtislTely  that, 
when  plaintiff  attempted  to  drive  across,  the 
car  was  much  nearer  than  he  anticipated, 
and  was  almost  upon  him.  In  fact,  if  the 
horse  did  not  stop  of  his  own  accord,  or,  for 
some  unexplained  reason,  was  not  stopped 
by  its  driver,  he  wallced  no  more  than  8  or  10 
feet  after  he  was  turned  from  bis  conree  be- 
fore the  coUiston  came.  So,  if  we  assnme 
that  he  walked  rapidly,— say  at  the  rate  of  3 
miles  an  hoar,— tibe  car  could  not  have  been 
to  exceed  40  feet  distant  when  plaintiff  first 
started  the  animal  in  the  direction  of  the 
track.  It  seems  evident  that  plaintiff  placed 
himself,  according  to  his  own  stoiy,  in  a 
place  of  great  danger,  and  that  the  proxi- 
mate catise  of  the  collision  was  his  own  neg- 
I^ence.  For  that  reason  the  verdict  cannot 
stand.  Order  reversed,  and  a  new  trial 
granted. 


JOBOBNSON  V.  MINNEAPOLIS 

THBS»HINO  GO.  et  aL 

(Supreme  Court  of  Minnesota.    May  21,  1896.) 

HCBBAKD     xm     WiM  —  COTJVBTAXCB     THROrSH 

Tbustbe— KtoBTS  or  TaUtTSB'S  Cbbdrobs. 

1.  The  statutory  rule  (Gen.  St.  1894.  t 
5534)  which,  in  effect,  declares  invalid,  eonyey^ 
ances  of  real  estate  between  hosbaad  and  wite, 
refers  only  to  direct  conveyances  from  one  to 
the  other,  and  not  to  indirect  conveyances 
through  third  persons  (following  McMillan  t. 
Cheeney,  16  N.  W.  404,  30  Minn.  519).  And 
it  is  immaterial  that  a  conveyance  from  one  to 
the  other  throngh  a  third  person  is  in  paranaDre 
of  a  prerionsly  made  and  invalid  agreement 
between  husband  and  wife  for  such  a  convey- 
ance. 

2.  Immediately  xipon  the  delivery  of  the 
deeds  whereby,  through  a  third  party,  the  title 
to  real  property  was  transferred  from  a  lias- 
band  to  his  wife,  the  latter  took,  and  thereaft- 
er retained,  possession  of  the  land,  the  deeds 
being   simultaneotialy    filed    tor   record.     The 
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deed  to  the  tUrd  partr  was  recorded,  bnt  the 
deed  from  hun  tu  the  wife  was  temporarily 
withdrawn  from  the  register's  office  for  the 
|Mirpo8e  *f  making  a  slicht  correction.  Pend- 
u>S  this  CPirection,  •  creditor  of  the  third  party 
•tt«cb«d  the  land  em  his  property,  witii  fall 
Icnowledge  of  all  of  the  facts  before  stated. 
Held,  that  snch  creditor  acquired  no  rights  or 
interest  in  the  land  by  rirtne  of  sacfa  attach- 
ment, or  throogh  a  purchase  of  the  same  at  a 
•ale  upon  execution  to  satisfy  its  jadgment 
•cainst  the  third  party. 

(Syllabus  by  the  Ck>nrt) 

Appeal  from  district  c»art,  Martin  connty; 
M.  J.  Severance,  Jndge. 

Action  by  Helen  Jorgenson  against  the 
IflnneapollB  Thresfalng  Company  and  otbers. 
Prom  a  Judgment  for  plaintiff,  certain  de- 
fendants appeal.     AflQrmed. 

S.  H.  Dunn  and  T.  J.  Knox,  for  appellants. 
T.  S.  Flak  and  A.  O.  Dunn,  for  respondeat 

CM>LJiINS,  J.  Tbe  first  contention  of  coon- 
ad  for  defendant  threshing  machine  compa- 
nx  In  this  case  is  that  by  reason  of  Oen.  St 
1891,  S  5534,  which  provides  "that  no  con- 
tract between  husband  and  wife,  the  one 
with  the  other,  relative  to  the  real  estate  of 
either,  or  any  interest  therein,  shall  be  val- 
id," no  transfer  of  the  title  of  the  land  In 
question  from  the  plaintiff's  husband  to  her, 
direct  or  Indirect  could  be  made,  and  that 
tbe  deeds  by  which  plalntUTs  husband  and 
beiB^  conveyed  tbe  land  to  defendant  Os- 
kerson,  and  the  latter  conveyed  the  same 
land  to  plaintiff,  were  and  are  absolutely 
Toid.  We  need  not  stop  to  inquire  where 
this  wonld  leave  tbe  company,  which  attach- 
ed the  land  as  Oskerson's  property.  If  It 
were  true,  for  the  claim  of  counsel  was  con- 
sidered and  disposed  of  in  McMillan  v. 
Cbeeney,  30  Minn.  519,  16  N.  W.  401,  where- 
in It  was  held  that  the  common-law  rule  and 
tbe  statutory  rule  (section  5534,  supra)  for- 
Mdding  conveyances  of  real  estate  between 
tansband  and  wife  referred  only  to  convey- 
ances from  one  to  the  other  directly,  and  not 
to  indirect  conveyances  through  third  par- 
ties; and  there  is  an  abimdance  of  authority 
In  support  of  this  proposition.  Reeve,  Dom. 
KA  f  90;  Schooler,  Dom.  Rel.  !  102,  with 
eases  cited.  But  counsel  claim  that  the  pres- 
ent case  differs  from  that  of  McMillan  v. 
Cbeeney  because  it  was  alleged  In  the  com- 
plaint and  found  by  the  court  that  the  deeds 
at  conveyance  whereby  this  plaintiff  obtain- 
ed paper  title  to  the  land  were  executed  and 
delivered  In  pursuance  of  an  agreement  pre- 
Tloosly  entered  Into  between  tbe  parties. 
There  is  no  merit  In  tite  claim.  It  seems  to 
be  predicated  upon  the  assumption  that  be- 
cause tlie  agreement  to  convey  wks  In  itself 
a  nnUl^  at  law,  the  actually  performed  and 
fully  executed  contract  must  also  be  a  nulli- 
ty. Mull  and  void  xreements,  SMtenforce- 
able  at  law,  fre<iaently  form  the  basis  <tf 
agreements  which  are  valid  because  perform- 
ed and  executed.  The  validity  of  conveyan- 
ces whereby  title  to  real  property  is  trans- 


ferred from  husband  to  wife,  or  vice  versa, 
must  be  ascertained  from  the  mode  In  which 
tbe  transfers  are  made,  and  cannot  be  al- 
lowed to  rest  for  determination  in  the  doubt 
and  uncertainty  attending  preliminaries. 
The  conveyances  whereby  the  land  In  ques- 
tion  was  conveyed  from  the  husband  to  the 
plaintiff  wife  were  valid  on  their  face.  Prom 
the  findings  of  fact,  all  of  which  stood  un- 
challenged, it  appeared  that  the  deeds  were 
executed  and  delivered  at  the  same  time, 
were  simultaneously  filed  for  record,  and 
that  plaintiff  immediately  took,  and  there- 
after had,  possession  of  the  premises.  Tbe 
deed  to  Oskerson  was  recorded,  but  that 
from  him  to  plaintiff  was  temporarily  with- 
drawn from  the  register's  office  for  correc- 
tion; a  slight  error,  the  nature  of  which  la 
not  disclosed  anywhere  in  the  record  before 
us.  In  the  description,  having  been  detected. 
Pending  the  correction—the  next  day  after 
the  withdrawal— the  attachment  was  made, 
and  coonsel  argue  that  regardless  of  what 
tbe  actual  rights  of  Odcerson  were,  or  wheth- 
er he  had  or  had  not  any  real  Interest  In 
the  premises,  he  had  the  record  title,  could 
have  sold  or  mortgaged  the  land  to  a  third 
party,  and  hence  he  had  an  interest  which 
could  be  attached  by  tbe  threshing  company, 
and  thereafter  sold  on  execution.  But  the 
court  found  that  immediately  upon  the  exe- 
cution of  the  deeds  plaintiff  took  possession 
of  the  land;  that  she  has  ever  since  resided 
upon  It  as  her  own  property;  that  Oskerson 
never  had  possession;  and  that  all  of  the 
facts  and  circumstances  of  the  transaction. 
Including  the  maldng  of  the  deeds  and  their 
pnrpoee,  the  filing  for  record,  the  withdrawal 
of  one  deed  temporarily,  and  the  reason,  and 
platntUTs  possession,  were  actually  Imown 
to  the  attaching  creditor,  who  in  fact  al- 
thou^  not  in  name,  purchased  at  the  execu- 
tl<m  sale.  This  statement  shows  the  infirm- 
ity of  the  argument  Oskerson  could  not 
have  sold  or  mortgaged  the  premises  to  any 
one,  nor  could  they  have  been  attached  as 
his  property,  except  subject  to  the  plalntifrs 
rights.  They  were  protected  by  her  posses- 
sion. In  addition  to  this,  the  threshing  com- 
pany had  actual  notice  and  knowledge  of 
ererythlng  that  bad  been  done.  It  was  en- 
tirely Immaterial  that  the  deed,  properly  cor- 
rected, was  not  filed  for  record  until  a  few 
boors  after  the  attachment  Judgment  af- 
firmed. 


PETZBNKA  T.  DALLIMORB.' 
(Supreme  Court  of  Minnesota.    May  21,  1886.) 
AaisTBB's    LiKH  —  Prioritibs  —  Chattbi.  Uobt- 

OAOB. 

The  lien  of  a  livery  or  boarding  stable 
keeper  for  his  Just  and  reasonable  charges  for 
keeping,  supporting,  and  caring  far  animals  and 
Tfhicles  at  the  request  of  the  owner  or  person 
in  lawful  possession  is  acquired  solely  by  vir- 
tue of  the  law  of  1891  (Gen.  St  1894,  i  6249), 
and  by  the  terms  of  section  62S0  li  expressly 
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made  secondary  and  subordinate  to  the  lien  of 
any  previously  executed  and  properly  filed  chat- 
tel mortgage. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; John  W.  WUlls,  Judge. 

Action  by  Joseph  Petzenka  against  George 
A.  DalUmore.  From  an  order  denying  his 
motion  to  dismiss,  defendant  appeals.  Af- 
firmed. 

A.  B.  Bowe,  for  appellant  J.  L.  McDon- 
ald, for  respondent 

COLLINS,  J.  We  do  not  need  to  discuss 
the  first,  second,  or  third  assignments  of  er- 
ror, for  counsel  for  appellant  (defendant)  has 
not  alluded  to  either  of  them  in  his  brief, 
nor  -were  they  referred  to  on  the  oral  argu- 
ment Nor  has  be  pointed  out  wherein  the 
court  erred  in  denying  his  motion  to  dismiss 
at  the  close  of  the  eTidence  for  plaintiff,  as 
asserted  in  the  fourth  assignment  And  if 
by  the  fifth  assignment  of  error  he  Intended 
to  attack  any  of  the  specific  findings  of  fact— 
21  in  numbei^-as  not  supported  by  the  erl- 
dence,the  assignment  was  wholly  Insufficient 
An  assignment  "that  the  decision  was  not 
Justified  by  the  evidence"  does  not  call  in 
question  any  one  or  more  of  several  specific 
findings  of  fact  Smith  t.  Klpp,  49  Minn. 
119,  51  N.  W.  656.  The  findings  must  there- 
fore, be  accepted  as  conclusive  upon  the  de- 
fendant, and  this  brings  as  to  the  only  ques- 
tion raised  by  the  appeal.  It  is  whether  the 
plaintiff' B  mortgage,  executed  and  duly  filed 
in  the  olBce  of  the  clerk  of  the, proper  city 
before  defendant  commenced  to  keep  and 
care  for  the  property  in  dispute,  had  priority 
over  the  lien  asserted  by  defendant  as  a 
boarding  stable  keeper  for  keeping  and  car- 
ing for  the  property.  Under  the  provisions 
of  Gen.  St  1878,  c.  90,  gS  16,  17,  as  amended 
by  Gen.  Laws  1885,  c.  81,  it  was  held  that  a 
lien  claimed  by  a  person  who  kept  and  cared 
for  horses  at  the  request  of  the  owner  or  law- 
ful possessor  took  precedence  of  a  chattel 
mortgage  executed  and  filed  before  such 
keeping  or  care.  Smith  v.  Stevens,  36  Minn. 
303,  31  N.  W.  55.  This  was  in  1886.  Gen. 
Laws  1889,  c.  199,  was  an  act  entitled  "An 
act  giving  liens  for  the  better  security  of  me- 
chanics, laborers  and  others  who  perform 
work  and  labor  or  famish  material  or  per- 
sonal property."  Sections  16,  17,  supra,  and 
aU  Inconsistent  and  amendatory  acts,  were 
expressly  repealed.  Sections  1  and  2  of  said 
chapter  199  are  now  sections  6247  and  0248, 
Gen.  St  1894.  In  1891  there  was  passed 
an  act  entitled  "An  act  to  provide  for  liens 
for  Uveiy  and  boarding  stable  keepers  and 
the  enforcement  thereof'  (Gen.  Laws  1891, 
c.  28),  and  the  three  sections  of  this  act  are 
sections  6249,  6250,  and  6251,  Gen.  St,  su- 
pra. There  was  no  repealing  clause  in  the 
law  of  1891,  and  in  the  recent  case  of  Skin- 
ner V.  Caught,  67  N.  W.  203,  it  was  as- 
sumed, a  determination  of  the  question  be- 
ing unnecessary,  that  the  provisions  of  the 


1889  statute  relative  to  liens  on  domestic  an- 
imals had  not  been  repealed  or  modified  by 
the  legislation  of  1891.  But  the  question  is 
squarely  In  this  case,  for  it  is  to  be  observ- 
ed that  the  defendant  was  the  keeper  of  a 
boarding  stable,  and  therefore  of  the  class 
of  persons  mentioned  In  the  title  of  the  act 
of  1891  as  well  as  In  the  body  of  the  first  sec- 
tion (now  section  6249,  supra),  and  also  that 
the  liens  provided  for  in  this  section  are  by 
section  6250  expressly  made  secondary  and 
subject  to  chattel  mortgages  upon  the  prop- 
erty which  have  been  duly  executed  and 
properly  filed  prior  to  the  inception  of  de- 
fendant's lien.  The  language  is  explicit 
and  comprehensive,  and  the  provision  which 
makes  the  lien  of  the  classes  of  persons  men- 
tioned in  the  title  subordinate  to  previously 
existing  and  filed  chattel  mortgages  was 
probably  Introduced  into  the  statute  because 
of  the  construction  theretofore  placed  upon 
the  law  in  Smith  v.  Stevens,  supra.  It  is 
unnecessary  for  us  to  state  to  what  extent 
the  statute  of  1891  has  affected  or  changed 
the  earlier  enactment,  but  It  is  plain  that  as 
to  the  two  classes  of  persons  mentioned  in 
the  title  of  the  1891  act  namely,  livery  and 
boarding  stable  keepers,  there  has  been  a 
material  change  and  modification.  Their 
liens  are  secured  through  the  provisions  of 
section  6249,  and  are  secondary  and  subordi- 
nate to  liens  held  by  other  persons  by  vir- 
tue of  previously  executed  and  properly  filed 
chattel  mortgages.     Order  affirmed 


Mccormick  v.  louden, 
botle  v.  same. 

(Supreme  Court  of  Minnesota.    May  26,  1896.) 
Trial — Instkuotions. 
Held,  that  the  verdicts  were  justified  by 
the  evidence.     Also,  that   certain  instructions 
to  the  jury,  when  construed  in  the  light  of  the 
evidence  and  of  the  issue  between  the  parties, 
tvere  not  erroneous. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dniutta; 
W.  D.  Ensign,  Judge. 

Separate  actions  by  James  McCormick  and 
Thomas  Boyle,  respectively,  against  Robert 
Louden.  There  were  verdicts  for  plaintiffs, 
and  from  orders  denying  new  trials,  defend- 
ant appeals.     Afilrmed 

H.  P.  Greene,  for  appellant  Fryberger  ft 
Johanson,  for  respondents. 

MITCHELL,  3  These  actions  were 
brought  to  recover  damages  for  breach  of 
contracts  of  employment  for  at  least  a  p^ 
rled  of  36  daya  The  plaintiffs  are  "log 
drivers,"  and  their  claim  was  that  they  were 
employed  by  the  defendant  to  work  on  a 
drive  down  the  Gloquet  river,  with  a  prom- 
ise or  guaranty  that  the  drive  would  last  at 
least  30  days;  that  when  they  had  worked 
about  6  days  the  defendant  turned  over  the 
drive  to  another  party  to  run  through  to  its 
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destination,  and  wrongfully  discharged  the 
plaintiffs.  The  defendant's  claim  was  that 
he  never  employed  the  plaintiffs  for  any  par- 
ticular length  of  time,  although  he  admits 
that  be  told  them  that  the  drive  would  last 
from  20  to  40  days  If  the  water  did  not  go 
down  so  as  to  prevent  him  from  "driving 
through."  The  evidence  amply  Justified  ver- 
dicts for  the  plaintiffs  The  only  other  ques- 
tion la  as  to  the  correctness  of  certain  Instruc- 
tions to  the  Jury.  After  explicitly  stating 
In  his  general  charge  that  the  chief  question 
in  the  case  was  whether  the  defendant  em- 
ployed the  plaintiffs  for  a  period  of  not  less 
than  30  days,  and  that  the  burden  was  on 
them  to  prove  this  by  a  preponderance  of  ev- 
idence, the  Judge,  at  plaintiffs'  request,  in- 
stmcted  the  Jury,  In  substance,  as  follows: 
(1)  If  they  find  that  defendant  told  the  plain- 
tiffs "that  the  Job  of  driving  the  logs  for 
which  they  were  hired  wonld  last  at  least 
thirty  days,"  then  their  verdicts  should  be 
for  the  plaintiffs.  (2)  That  if  they  found 
that  "the  defendant  agreed  that  the  Job  of 
driving  the  logs  should  last  at  least  thirty 
days,"  then  this  verdict  should  be  for  the 
plaintiffs.  Both  of  these  instructions  were 
correctly  conditioned  upon  the  Jury  finding 
that  the  plaintiffs  were  ready  and  willing  to 
proceed  with  the  work,  and  that  they  were 
discharged  without  cause.  While  the  de- 
fendant's counsel  excepted  to  both  these  In- 
Etmctions,  he  did  not  ask  for  any  other  or 
more  specific  instructions  on  the  subject 
The  chief  objection  urged  to  the  instructions 
la  that  they  eliminate  from  the  case  the  ele- 
ment of  an  agreement  between  the  parties 
that  plaintiffs'  employment  should  last  for 
30  days,  and,  in  effect,  instruct  the  Jury  that 
they  should  find  for  the  plaintiffs  tf  they 
found  that  defendant  told  the  plaintiffs  that 
the  Job  of  driving  the  logs  would  last  30 
days.  The  Instructions  are  possibly  not  as 
carefully  worded  as  they  might  have  been, 
but  we  think  defendant's  construction  of 
them  Is  rather  hypercritical,  and  not  well 
taken.  There  does  not  seem  to  have  been 
any  question  on  the  trial  but  that  plaintiffs 
were  hired  for  the  "drive,"  whether  long  or 
short  The  only  matter  as  to  which  the 
parties  disagreed  was  whether  the  defendant 
promised  or  guarantied  as  one  of  the  terms 
of  the  contract  that  the  drive  should  last  30 
days.  Construed  In  the  light  of  the  evi- 
dence and  of  the  exact  issue  between  the 
parties,  the  expression,  "Job  of  driving  logs," 
in  the  connection  In  which  It  was  used  by  the 
court  could  only  mean  the  Job  for  which 
the  plaintiffs  were  hired.  This  Is  expressed 
in  the  first  Instruction,  and,  it  seems  to  us, 
was  necessarily  implied  in  the  second. 
What  the  Judge  evidently  bad  in  mind,  and 
the  Idea  which  he  intended  to  convey,  was 
that  If  defendant  agreed  or  promised  that 
plaintiffs'  employment  should  last  for  80 
days,  then  the  verdict  should  be  for  the  plain- 
tiffs. In  fact,  tinder  the  evidence,  a  guaran- 
ty that  the  drive  would  last  30  days  would 


amount  to  the  same  thing  as  a  guaranty  that 
plaintiffs'  employment  should  last  30  days. 
Moreover,  If  defendant's  counsel  thought 
there  was  any  ambiguity  In  the  instructions 
which  was  liable  to  mislead  the  Jury,  he 
ought  to  have  called  the  court's  attention  to 
It  and  asked  for  more  specific  Instructions. 
Orders  afili-med. 


CHAMBERS    v.    NORTHWESTERN    MU- 
TUAL LIFE  INS.  CO. 
(Supreme  Court  of  Minnesota.     May  25,  1896.) 
Lira  Inburancs  —  Repubbkntatioms  — Cohstruo- 

TIOX — BURDKN  OF  ShOWIMO  FaLBITT— BBADISO. 

1.  The  defendant  issued  its  policy  of  life 
insurance,  which  provided  that  the  application 
for  the  insuraoce  should  be  a  part  of  the  policy, 
nnd  that,  if  any  fraudulent  representation  or 
statement  should  be  made  in  the  application, 
then  the  policy  should  be  null  and  void.  The 
application  contained  numerous  questions,  and 
the  answers  thereto,  relating  to  then  existing 
or  past  facts;  also,  an  agreement  on  part  of 
the  applicant  that  all  statements  and  answers  in 
the  application  are  warranted  to  be  true. 
Among  these  questions  and  answers  were  the 
foUowmg:  "Do  you  use  malt  or  spirituous  bev- 
erages?"'^ Answer:  "No."  "Have  you  always 
been  temperate?"  Answer:  "Yea."  Held,  that 
it  was  no  iMirt  of  the  plaintifTs  case  to  allege 
and  prove  that  the  answers  contained  in  the  ap- 
plication were  true,  but  that  the  burden  was 
on  the  insurer  to  allege  and  prove  their  falsity, 
and  he  must,  in  his  pleading,  specify  which  of 
the  answers  he  claims  to  be  false,  and  on  the 
trial  he  will  be  limited  in  his  proof  to  those 
which  he  has  alleged  to  be  false,— overruling 
certain  dicta  in  Price  v.  Insurance  Co..  17 
Minn.  497  (GiJ.  473). 

2.  Held,  also,  that  evidence  as  to  the  busi- 
ness habits,  pursuits,  and  associations  of  the 
insured,  at  and  before  the  time  of  the  issuing 
of  the  policy,  was  admissible,  as  bearing  on  the 
question  whether  be  was  temperate. 

3.  Bdd,  also,  that  the  questions  above 
quoted  have  reference  to  the  habits  of  the  in- 
sured, and  not  to  exceptional  and  occasional 
acts,  and  that  the  word  "temiwrate"  means 
abstinence  from  excessive  or  injurious  use,  and  • 
not  total  abstinence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
county;  W.  O.  WllUston,  Judge. 

Action  by  George  W.  Chambera,  adminis- 
trator, against  the  Northwestern  Mutual  Life 
losuiance  Company.  There  was  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  apiteals.    Affli-med. 

XJdmund  S.  Durment,  for  api>ellant  Clapp 
&  McCartney,  for  respondent 

MITCHELL,  J.  This  was  an  action  on  a 
policy  of  Insurance  on  the  life  of  plalntlfTs 
Intestate.  The  complaint  alleged  the  Issuing 
of  the  policy,  the  death  of  the  Insured,  the  fur- 
nishing of  proofs  of  loss,  and  the  refusal  of 
the  defendant  to  pay;  also,  generally,  that 
the  Insured  and  the  plaintiff  had  each  ful- 
filled all  the  conditions  of  the  policy.  The 
policy,  which  was  attached  to  the  complaint, 
provided  that  the  Insured's  application  was 
made  a  part  of  the  policy;  also,  that  "if  any 
fraudulent  representation  or  statement  sbaU 
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be  made  In  tlie  application,  •  *  *  then 
and  In  every  such  case  the  policy  shall  be 
null  and  void."  The  application,  which  was 
Introduced  In  evidence,  contained  numerous 
qoestlonfl  to  the  applicant  and  his  answers 
thereto.  All  of  these  related  to  then  existing 
or  past  facta  It  also  contained  an  agreement, 
signed  by  the  applicant,  that  all  the  state- 
ments and  answers  written  on  the  applica- 
tion, including  those  made  to  the  medical 
examiner,  are  warranted  to  be  true,  and  to 
be  full  and  fair  answers  to  the  questions, 
without  evasion  or  concealment,  and  are  of- 
fered to  the  company  as  a  consideration  for 
the  contract  of  insurance.  Defendant,  in  its 
answer,  admitted  the  issuing  of  the  policy, 
the  death  of  the  insured,  the  furnishing  of 
proofs  of  death,  and  a  refusal  on  Its  part  to 
pay,  but,  except  as  thus  admitted,  denied  all 
the  allegations  of  the  complaint  It  then 
alleged  that  the  answers  to  the  following 
questions  in  the  application  were  false  and 
untrue:  "Have  you  ever  had  disease  of  the 
heart?  Ans.  No.  Do  yon  use  malt  or  spirit- 
uous beverages?  Ans.  No.  Have  you  al- 
ways been  temperate?  Ans.  Tes.  Is  there 
anything,  or  .has  there  ever  been  anything, 
In  your  physical  condition,  family  or  personal 
histoiy,  or  habits,  tending  to  shorten  your 
life,  wlilch  Is  not  distinctly  set  forth  above? 
Ans.  No."  And  that  by  reason  of  said  false 
and  fraudulent  representations,  and  each  of 
them,  said  policy  or  contract  of  insurance  is 
null  and  void.  The  assignments  of  error  are 
very  numerous,  but  most  of  them  can  be  dis- 
posed of  very  briefly. 

1.  After  a  careful  examination  of  the  en- 
tire record,  we  are  satisfied  that  there  was  no 
abuse  of  discretion  on  part  of  the  trial  court 
la  refusing  defendant's  application  for  a  con- 
tinuance, for  a  postponement  of  the  trial,  for 
leave  to  amend  its  answer,  or  for  a  new  trial 

.  on  the  ground  of  accident  and  surprise.  To 
fully  state  our  reasons  for  this  conclusion 
would  require  an  extended  review  of  the 
facts  as  diaclosed  by  the  record,  which  time 
and  space  will  not  permit,  and  which  would 
be  of  no  particular  value  as  a  precedent 

2.  The  next  question  is,  was  the  burden  on 
the  plaintiff  to  allege  and  prove  the  truth  of 
the  answers  to  the  questions  contained  in 
the  application,  or  was  it  upon  the  defendant 
to  allege  and  prove  their  falsity?  Defend- 
ant's contention  is  that  because.  If  any  of 
these  answers  were  false,  the  policy  would 
be  void  ab  initio,  therefore  they  were  c«»- 
didons  precedent  and  hence,  according  to 
a  familiar  rule,  the  burden  was  on  the  plain- 
tiff to  allege  and  prove  that  they  were  true. 
The  law  is  so  well  settled  otherwise  that  It 
would  hardly  seem  to  require  discussioiL 
For  the  purposes  of  this  case  it  is  immaterial 
whether  these  answers  are  to  be'  deemed 
warranties  or  mere  representations,  for  the 
rule  of  pleading  and  proof  would  be  the  same 
In  either  case.  Hence  we  shall  assume,  most 
favorably  to  the  defendant,  that  the  answers 
are  warranties.    A  condition  precedent  as 


known  in  the  law,  is  one  whidi  is  to  be  per- 
formed before  the  agreement  of  the  parties 
becomes  operative.  A  condition  precedent 
calls-  for  the  performance  of  some  act  or  the 
happening  of  some  event  after  the  contract 
is  entered  into,  and  upon  the  performance  or 
happening  of  wiilcb  its  obligation  is  made  to 
depend.  In  the  case  of  a  mere  warranty,  the 
contract  talces  effect  and  becomes  operative 
immediately.  It  la  true  that  where  a  policy 
of  insurance  so  provides,  If  there  is  a  breach 
of  a  warranty,  the  policy  is  void  ab  initio. 
But  this  does  not  change  the  warranty  into 
a  condition  precedent  as  understood  in  the 
law.  It  lacks  the  essential  element  of  a  con- 
dition precedent  in  that  it  containa  no  stip- 
ulation that  an  event  shall  hasten  or  an  act 
shall  be  performed  in  the  future,  before  the 
policy  shall  become  effectuaL  It  is  more  in 
the  nature  of  a  defeasance,  where  the  insured 
contracts  that  if  the  representations  made 
by  him  are  not  true,  the  policy  shall  be  de- 
feated and  avoided.  But  even  If  these  war- 
ranties are  to  be  deemed  conditions  preced- 
ent It  has  become  settled  in  insurance  law, 
for  practical  reasons,  that  the  burden  is  on 
the  insurer  to  idead  and  i>rove  the  breach  of 
the  warranties.  Not  only  so,  but  he  must  in 
bis  pleading,  single  oat  the  answers  whose 
truth  he  proposes  to  contest,  and  show  the 
facts  on  which  his  contention  is  founded. 
Otherwise,  the  Insured  would  enter  the  trial 
ignorant  as  to  which  of  his  numerous  an- 
swers would  t>e  assailed  as  false.  The  num- 
ber of  questions  in  these  applications  is  usual- 
ly very  great  relating  to  the  hatrits  and 
health  of  ancestors,  the  personal  habits  and 
condition  of  the  applicant  eta,  the  truth  of 
many  of  which  it  would  be  Impossible  to 
prove  affirmatively  after  the  death  of  the  in- 
sured. To  require  such  proof  on  part  of  the 
ben^lclary  would  defeat  more  than  half  of 
the  life  policies  ever  issued.  On  the  other 
hand,  it  is  no  hardship  to  requhre  of  the  in- 
surer, if  be  believes  that  any  of  these  an- 
swers were  false,  that  he  specifically  allege 
which  ones  he  claims  to  be  false,  and  produce 
evidence  of  the  truth  of  his  claim.  It  would 
be  superfluous  to  cite  authorities  on  tbis  sub- 
ject; but  to  the  point  that  these  warranties 
are  not  conditions  precedent  In  the  legal 
sense  of  the  term,  we  refer  to  Redman  v. 
Iitsurance  Co.,  49  Wis.  431,  4  N.  W.  581; 
and,  for  a  forcible  statement  of  the  practical 
reasons  for  the  rule,  to  Insurance  Co.  v. 
Ewing,  92  U.  a  art.  The  dictum  In  Price  v. 
Insurance  Oo.,  17  Minn.  4d7  (GIL  473),  that 
warranties  are  conditions  precedent  the 
truth  of  which  must  b«  pleaded  and  iNroved 
by  the  assured,  was,  we  think,  iBadvertent 
and  cannot  be  adhered  to.  We  therefM«  bold 
that  it  was  no  part  of  ptaintifTs  case  to  ei- 
ther allege  or  prove  the  truth  of  the  answers 
in  the  application,  that  the  harden  of  alleging 
and  proving  their  falsity  was  on  the  defend- 
ant that  it  was  bound  to  specify  in  its  de- 
fense the  particular  answers  which  it  claim- 
ed were  false,  and  that  on  the  trial  it  was 
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propeily  limited  In  its  proof  to  those  an- 
swers which  It  had  specifically  alleged  to  be 
false. 

3.  Upoa  the  trial  the  only  substantial  eyl- 
dence  produced  by  defendant  tending  to 
proTe  the  falsity  of  any  of  the  answers  in  the 
application  related  to  those  In  response  to 
the  questions  whether  the  applicant  used 
malt  or  spirituous  beverages  and  whether  he 
had  always  been  temperate.  The  only  as- 
Blgnmenta  of  error  not  disposed  of  by  what 
has  been  already  said  are  those  relating  to 
the  rulings  of  the  court  In  the  admission  of 
eyldence,  and  to  its  instructions  to  the  jury 
upon  the  issue  of  the  truth  or  falsity  of  the 
answers  to  these  questions.  The  testimony 
of  Dr.  dark,  referred  to  in  the  tenth  assign- 
ment of  error,  does  not  seem  to  have  been 
relevant  to  any  Issue  In  the  case;  but  it  was 
harmlees,  and  Its  admission,  if  error,  was 
without  prejudice.  The  testimony  of  Durant, 
reterred  to  in  the  eleventh,  twelfth,  and  thir- 
teenth assignments  of  error,  as  to  the  busi- 
ness habits,  pursuits,  and  associations  of  the 
insured,  at  and  prior  to  the  date  of  the  appli- 
cation, had  a  legitimate  and  direct  bearing 
upon  the  question  whether  he  was  tesiperate 
or  Intemperate.  The  defendant  had  very 
fully  cross-examined  the  witness  Welch  as 
to  all  facts  within  hla  knowledge  as  to  the 
habits  of  the  deceased,  and  there  was  no  error 
tn  excluding  the  questions,  referred  to  in  the 
fifteenth  and  sixteenth  Bssignments  of  error, 
as  to  whether  the  deceased  looked  as  if  he 
had  been  full  or  drinknig,  and  whether  the 
witness  believed  that  he  was  sobering  up,  on 
a  certain  occasion  previously  testified  to. 
The  question  (referred  to  In  the  sixteenth  as- 
signment of  «n%r)  put  to  the  plaintiff,  when 
called  In  rebuttal,  was  properly  excluded,  as 
not  being  proper  cross-examination. 

The  court  Instructed  the  jury  that  the  ques- 
tion, "Do  you  use  malt  or  spirituous  bev- 
Mkses?"  was  to  be  construed  as  referring  to 
a  cnstOBiary  and  habitual  use,  and  not  to  a 
single  or  occasional  act  of  use;  also,  that  the 
word  "temperate"  was  to  be  taken  In  its  or- 
dinary sense,  and  not  as  meaning  total  ab- 
stinence,—and  refused  d^endant's  requests 
to  instruct  the  jury  that  if  the  deceased,  at 
the  time  he  made  the  application  for  the  In- 
surance, used  malt  or  spirituous  beverage, 
eren  though  only  occasionally,  and  in  small 
quantities,  or  If  he  used  such  beverages  at  ail, 
or  if,  prior  to  the  date  of  the  application,  he 
had  drank  such  beverages  to  excess  even 
Mice,  then  plaiutUT  could  not  recover.  But 
the  court  did  instruct  the  jury  that  If,  prior 
to  the  issuing  of  the  policy,  the  deceased  had 
been  in  the  habit,  periodically  and  frequent- 
ly, of  using  spirituous  and  malt  liquors  to  ex- 
cess, or  to  such  an  extent  as  tended  to  short- 
en his  life,  then  his  answer  to  the  last  ques- 
tion was  false;  also,  that  before  the  [^Intiff 
could  recover.  It  must  appear  from  the  evi- 
dence that  the  deceased  was  always  temper- 
ate before  making  the  application  for  the  In- 
surance; also,  that  if  any  one  of  the  an- 
^£TN.w.no.4— 24 


Bwers  alleged  to  be  untrue  were  in  fact  un- 
true, the  plaintiff  could  not  recover,  although 
all  the  others  were  true.  The  charge  of  the 
court  was  sufficiently  favorable  to  the  de- 
fendant. In  fact,  as  respects  the  burden  of 
proof,  it  was  too  favora'ble.  The  questions, 
"Do  you  use  malt  or  spirituous  beverages?" 
and  "Have  you  always  been  temperate?" 
referred  to  the  applicant's  habits,  aud  not  to 
exceptional  and  occasional  acts;  and  the 
word  "temperate"  suggests  moderaticni,  re- 
fraining from  excessive  or  injurious  use,  and 
not  total  abstinence.  May,  Ins.  {  299;  Beach, 
Ins.  i  436,  and  cases  cited.  Whether  the  ap- 
plicant had  always  been  temperate,  and 
whether  he  used  malt  or  spirituous  beverages, 
within  these  definitions  of  the  terms,  were, 
under  the  evidence,  questions  for  the  jury. 
Order  affirmed. 


NAGLB  T.  FULMEB. 

(Supreme  Court  of  Iowa.     May  26.  1898.) 

TaiAL  —  RoMNoa  on  Bvidbmob  —  BtrrLttum  — 

BVIOKKCE. 

1.  A  party  cannot  complain  of  evidence 
elicited  by  himself. 

2.  Wliere  the  record  discloses  no  ruling  on 
a  party's  objection  to  the  introdnction  of  testi- 
mony, an  exception  thereto  cannot  be  consid- 
ered. 

3.  Possible  error  In  the  introduction  of  evi- 
dence is  witliout  prejudice  where  anotlier  wit- 
ness has  testified  to  the  same  fact  without  ob- 
jection. 

4.  On  the  issue  of  a  settlement  between 
the  parties,  an  exhibit  bearing  fifures  which 
plaintiff  testified  were  made  by  defendant  at 
tlie  time  of  settlement,  and  which  indicated 
tlie  amount  of  defendant's  Indebtedness,  was 
admiRsible,  thouRli  denied  by  defendant,  the 
weight  of  the  evidence  l>eing  ifor  the  jury. 

Appeal  from  district  court,  Lyon  county; 
Scott  M.  Ladd,  Judge. 

Action  at  law  to  recover . compensation  for 
work  and  labor  perfoimed.  The  defendant 
pleaded  a  settlement  and  payment  Trial  to 
a  jury.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

E.  C.  Boach,  for  appellant  McMillan  & 
Dunlap  and  Parsons  &  Van  Wagenen,  for 
appellee. 

DEEMBK,  J.  The  parties  agree  that  the 
plaintiff  worked  for  the  defendant  from  the 
1st  of  March  to  the  29th  day  of  November, 
1893,— in  all  about  nine  months,— at  the  rate 
of  $14  per  month  from  March  1st  to  March 
13th,  -and  for  the  remainder  of  the  time  at 
the  rate  of  $30  per  month.  It  is  also  agreed 
between  them  that  shortly  after  the  plaintiff 
quit  work  a  settlement  was  had,  and  it  was 
found  that  there  was  due  the  plaintiff  the 
sum  of  $189.50  and  that  of  this  amount  $63.- 
45  was  paid  to  plalnliff.  The  defendant 
claims  that  at  the  time  of  the  settlement  he 
paid  plaintiff  $126,  and  that  be  afterwards 
paid  by  check  the  balance  of  the  agreed  sum. 
The  plaintiff  denies  the  oaym«kt  of  the  $126, 
and  the  Issue  thus  tendered  is  the  one  oa 
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which  the  case  ■waa  tried.  The  jury  found  for 
the  plaintiff,  and  judgment  was  rendered  In 
his  favor  for  the  sum  of  $126,  with  interest. 
The  appeal  Involves  a  determination  of  the 
correctness  of  some  9f  the  rulings  of  the  trial 
court  on  the  admission  and  rejection  of  evi- 
dence. It  is  contended  that  the  court  was 
in  error  in  allowing  the  plaintiff  to  testify 
that  about  the  time  he  went  away  from  de- 
fendant's place  "somebody  was  running  there 
every  day  for  thetr  money,  and  he  (defend- 
ant) wouldn't  give  it  to  him."  Taming  to 
the  record,  we  discover  that  this  matter  was 
brought  out  by  defendant's  counsel  in  the 
cross-examination  of  the  plaintiff,  the  follow- 
ing being  an  exact  reproduction  of  the  tran- 
script with  reference  to  the  matter:  "Had  a 
talk  with  him  about  my  wages  before  I  went 
away  in  the  barn  In  the  forenoon  on  the  day 
I  left.*  No  one  heard  us  Q.  What  was  the 
talk?  A.  Well,  I  told  him  I  was  wanting  my 
wages  right  along,  and  wanted  to  quit  him. 
There  was  somebody  running  there  every  day 
tor  their  money,  and  he  wouldn't  give  it  to 
him.  Mr.  Roach.  You  needn't  tell  anything 
about  what  anybody  else  is  doing;  Just  be- 
tween you  and  him.  (Defendant  moves  to 
strike  the  answer  of  the  witness  as  to  what 
others  had  been  tiylng  to  do  with  Mr.  Ful- 
mer.)  Mr.  Parsons:  I  don't  understand  it 
is  what  others  have  been  trying  to  do.  He 
said  he  told  him  that  others  bad  been  there 
trying  to  get  their  pay.  A.  Yes,  that  is  what 
I  said.  The  Court:  Motion  overruled.  (Ex- 
ception.) I  told  him  people  were  coming 
there  for  money  every  day."  It  is  manifest 
tliat  there  was  no  error  In  the  rulings  of  the 
court.  Appellant  asked  the  question  which 
called  forth  the  answer  of  which  he  now  com- 
plains. It  appears  that  th^  witness  was  de- 
tailing a  talk  he  had  with  the  defendant 
about  other  persons  going  to  him  (defendant) 
to  collect  their  bills,  and  that  this  conversa- 
tion was  called  for  by  the  question  of  appel- 
lant's counsel.  Moreover,  no  reason  was  giv- 
en by  the  attorney  for  defendant  for  the  mo- 
tion he  made,  and  no  specific  objections  were 
made  to  the  answer  nf  the  witness.  It  is 
dear  there  was  no  error  here. 

2.  Appellant  also  Insists  that  the  court  was 
in  error  in  allowing  a  witness  by  the  name  of 
McGnIre  to  testify  as  to  certain  figures  which 
appeared  upon  a  piece  of  wood  taken  from  a 
stall  in  his  (McGuire's)  bam,  and  as  to  what 
plaintiff  said  about  them.  In  order  to  imder- 
sfand  the  point  presented,  it  Is  perhaps  well 
to  state  that  the  plaintiff  claimed  that  he 
and  the  defendant  were  at  McGulre's  bam 
when  the  settlement  was  made,  and  that  Mc- 
Oulre  made  the  figures  upon  the  piece  of 
wood  about  which  McGulre  was  Interrogated. 
McGulre,  upon  his  examination,  said  that  he 
saw  the  parties  togethei  in  the  bam  near  the 
place  where  this  piece  of  wood  was,  and  the 
record  discloses  the  following,  taken  from  the 
transcript  of  the  proceedings:  "Q.  When  did 
you  first  observe  the  figures  on  that  plank? 
A.  Well,  Mr.  Nagle  showed  them  to  me.    He 


said  they  were  there.  (Defendant  objects  n» 
to  what  Mr.  Nagle  said,  as  not  being  in  the 
presence  of  Mr.  F^olmer.  No  ruling.)  Q. 
When  did  yon  first  see  the  figures?  A.  A  few 
days  after  their  settlement.  It  was  a  day  or 
two  after  the  settlement  He  being  there, 
drew  my  attention  to  It  It  was  a  week  or 
two  after  Fulmer  was  down  there  that  1 
first  saw  the  figures."  It  Is  perfectly  plain 
that  there  was  no  ruling  made  upon  defend- 
ant's objection,  and  nothing  to  which  an  ex- 
ception was  or  could  be  taken;  consequently 
there  Is  nothing  here  for  us  to  consider. 

3.  Plaintiff  was  asked  when  he  first  called 
McGulre's  attention  to  the  figures  appearing 
upon  the  piece  of  wood.  To  this  defendant 
objected  as  Incompetent  and  immaterial.  The 
objection  was  overruled,  and  exception  taken. 
It  is  argued  that  this  ruling  was  erroneoos. 
We  do  not  think  so.  But  concede  that  it  was. 
It  was  clearly  without  prejudice.  The  plain- 
tiff said,  in  answer  to  the  question,  that  he 
cal'ed  McGulre's  attention  to  them  a  week  or 
so  after  they  were  made.  He  did  not  say 
anything  about  who  made  them,  or  do  or  say 
anything,  exeept  to  fix  the  time  when  he 
spoke  to  McGulre  about  them.  McGulre  had 
already  testified  to  the  same  thing  without 
objection,  and  no  possible  prejudice  resulted. 

4.  The  piece  of  wood  upon  which  the  flp- 
ures  appeared  was  taken  from  the  bara,  and 
introduced  in  evidence  upon  the  trial  over 
the  defendant's  objections.  It  la  said  the 
court  erred  in  allowing  this  exhibit  to  go  to 
the  jury.  The  plaintiff  testified  that  the  fig- 
ures were  made  by  the  defendant  at  the  time 
of  the  settlement  They  taidicated  that  de- 
fendnnt  was  indebted  to  plaintiff  in  the  snm 
of  $126,  and,  if  made  by  the  defendant,  were 
proper  to  be  considered  by  the  jury.  It  Is 
true,  the  defendant  denied  maicing  them,  but 
his  denial  was  not  sufficient  to  render  the 
exhibit  hicompetent  With  plaintiff's  Identi- 
fication they  were  properly  in  evidence.  The 
weight  to  be  given  this  evidence  ht  view  of 
defendant's  denial  was  for  the  jury. 

We  have  examined  all  the  rulings  complain- 
ed of,  and  discover  no  prejudicial  error.  The 
judgment  Is  therefore  affirmed. 


INDEPENDENT  DIST.  OF  ROCK  RAPIDS 
et  al.  V.  SOCIETY  FOR  SAVINGS,  OF 

CLEVELAND,  OHIO,  et  al. 
(Supreme  Court  of  Iowa.     May  26,  1886.) 

8cBooi/-DisTKioT  Bosns— Vamditt — BuBDBH  or 
Pkoop. 
_  While  bonds  delivered  by  a  school  dis- 
trict in  payment  of  j'udgments  against  it  can- 
not be  defeated,  in  the  bands  of  innocent  hold- 
era  for  value,  without  notice  of  their  illegality, 
by  showing  that  the  jndgmenta  were  rendered 
upon  warrants  iKsued  in  excess  of  the  consti- 
tutional limit,  defendant,  in  an  action  to  can- 
cel such  bonds,  must  show  that  they  were  ac- 
tually api^ied'  in  payment  of  specific  judgments, 
or  that  at  least  part  of  them  were  legal,  par- 
ticularly where  it  appears  that  more  bonds 
wore  issued  than  were  necessary  to  pay  the 
jadfrments. 
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Appeal  from  district  court,  I^on  county; 
George  W.  Wakefield,  Judge. 

Suit  In  equity  to  cancel  certain  corpora- 
tion bonds  held  by  the  defendants.  There 
was  a  decree  for  the  plaintiffs,  and  the  de- 
fendant Frank  Larrabee  appeals.    Affirmed. 

Stoneman  &  Chapin,  for  appellant.  H.  O. 
McMillan,  JEQ.  O.  Boach,  and  J.  M.  Parsons, 
for  appellees. 

ROTHBOGK,  O.  J.  1.  The  plaintiffs  are 
five  Independent  school  districts,  composed 
of  the  same  territory  as  was  embraced  orig- 
inally in  what  was  known  as  the  "Inde- 
pendent District  of  Rock  Rapids."  The  ob- 
ject of  this  suit  is  to  cancel  and  set  aside 
certain  bonds  issued  by  the  independent  dis- 
trict of  Rock  Rapids,  and  now  held  by  the 
defendants.  The  said  bonds  are  claimed  to 
be  Toid,  because  they  were  issued  without 
authori^  of  law,  and  upon  indebtedness  in 
excess  of  the  constitutional  limit  of  6  per 
cent,  upon  the  assessed  valuation  of  the 
property  in  the  district.  The  appellant  is  the 
owner  of  four  bonds  issued  by  the  independ- 
ent district  of  Rock  Rapids  in  the  year  1880. 
Said  bonds  are  negotiable  in  form,  and  it  is 
averred  in  the  answer  that  they  are  legal 
and  valid  obligations,  because  they  were  Is- 
sued In  payment  of  Judgments  duly  rendered 
against  the  school  district,  and  that  defend- 
ant is  an  Innocent  owner  and  holder  of  said 
bonds  for  value,  and  an  accounting  Is  prayed 
of  the  amount  due  thereon,  and  It  is  asked 
that  Judgment  be  rendered  for  the  plaintiff 
for  tlie  amount  of  the  bonds.  There  is  no 
question  that  nearly  all  the  Indebtedness  con- 
tracted by  the  independent  district  of  Rock 
Rapids  was  fraudulent  and  rold.  This  court 
is  not  unfamiliar  with  the  methods  adopted  by 
that  corporation  to  violate  the  constitution 
and  the  laws  of  the  state  by  contracting  Il- 
legal obligations.  See  Kane  ▼.  Independent 
School  Dlst,  82  Iowa,  5,  47  N.  W.  1076;  In- 
dependent Dist.  of  Rock  Rapids  v.  Miller 
(Iowa)  61  N.  W.  376,  and  other  cases  in  this 
court.  There  is  no  question  that  the  bonds 
in  controTersy  in  this  case  were  issued  in 
excess  of  the  constitutional  limit.  The  con- 
tention of  the  appellant  is  that  they  were 
Issued  to  pay  Judgments,  and  that,  although 
the  Judgments  may  have  been  In  excess  of 
the  constitutional  limit,  yet  the  bonds  are 
valid  In  the  hands  of  an  Innocent  holder  for 
value.  It  is  true  that  this  court  has  held 
that  the  Judgment  bonds  of  a  county  in  the 
hands  of  innocent  holders  for  value,  without 
notice  of  their  illegality  for  any  cause,  can- 
not be  defeated  by  showing  that  the  judg- 
ments were  rendered  upon  warrants  issued 
In  excess  of  the  constitutional  limitation  of 
5  per  cent.  Railway  Oo.  v.  County  of  Os- 
ceola, 45  Iowa,  174.  But,  as  we  understand 
the  evidence  In  this  case,  the  defendant  can- 
not invoke  the  doctrine  contended  for,  be- 
cause It  does  not  appear  with  sufficient  cer- 
tainty that  any  judgments  were  paid  or  ex- 


tinguished by  the  issue  of  the  bonds  In  suit. 
The  bonds  in  controversy  purport  to  have 
been  under  the  provisions  of  chapter  132 
of  the  Laws  of  the  17th  General  Assembly, 
which  authorized  school  districts  against 
which  judgments  had  been  previously  ren- 
dered to  issue  bonds  to  fund  and  pay  off  said 
judgments;  and,  as  the  defendant  demands 
affirmative  relief,  it  is  incumbent  on  him  to 
show  that  the  bonds  owned  by  him  were 
actually  applied  in  the  payment  of  certain 
specific  Judgments.  The  evidence  shows  that 
the  judgment  upon  which  the  defendant 
claims  one  of  his  bonds  was  issued  had  been 
twice  bonded  before  the  plaintiff's  bond  was 
made.  This  being  so,  the  plaintiff's  bond 
was  void.  First  Nat  Bank  v.  District  Tp. 
of  Doon,  86  Iowa,  330,  53  N.  W.  SOL  None 
of  the  bonds  recite  that  they  were  issued 
in  payment  of  any  specific  Judgment,  and  it 
Is  apparent  that  more  bonds  were  Issued 
than  were  necessary  to  pay  the  Judgments. 
There  api>car  to  have  been  40  or  more  Judg- 
ments rendered  against  the  districts,  and 
judgment  warrants  were  issued,  and  bonds 
issued  to  the  holders  of  these  warrants;  and 
the  whole  matter  is  In  such  confusion  that 
It  is  difficult  to  determine  Just  how  the  bonds 
were  applied,  or  how  many  times  the  Judg- 
ments were  paid  by  an  issue  of  bonds.  As 
we  have  said,  the  burden  was  on  the  de- 
fendant to  show  that  the  bonds  which  he 
holds  extinguished  Judgments  to  the  extent 
of  the  amount  of  the  bonds;  or,  if  part  of 
the  bonds  were  legal  and  part  of  them  Il- 
legal, It  was  Incumbent  on  him  to  show 
what  part  of  the  proceeds  were  applied  in 
payment  of  an  unpaid  Judgment.  See  Ander- 
son V.  Insurance  Co.,  88  Iowa,  580,  55  N.  W. 
348,  and  Holllday  v.  Hlldebrandt  (Iowa)  06 
N.  W.  89.  The  decree  of  the  district  court 
is  affirmed. 


LITCHFIELD    MANUF'Q   CO.   v. 
.  GALLAGHER. 
(Supreme  Court  of  Iowa.     May  20,  1886.) 
AoTioH  OS  Contract— Whew  Prbxaturb. 
In  an  action  brooght  October  23,  1894, 
on  a  contrect  in  which  plaintiff  undertoolc  to 
set  up  a  fnrnace,  furnishic^  all  the  material 
and  doing  ail  the  work  to  make  it  ready  for 
use,  and  defendant  agreed  to  pay  50  per  cent, 
when  the  system  was  finished,  and  the  balance 
January  1, 1895,  the  petition  alleged  that  plniu- 
tiff  put  into  the  bnilding  the  necessary  pipes, 
etc.;    that  it  mannfactured  the  furnace,  and 
delivered  the  sam^  and  offered  to  do  the  work 
in  setting  it  up;  and  that  defendant  refused  to  al- 
low plaintiff  to  complete  the  work,  and  by  rea- 
son thereof  plaintiff   was  damaged   $300,   for 
which  judgment   was   demanded.     Held,  that 
the  petition  showed  the  action  was  premature. 

Appeal  from  district  court  Hamilton  coun- 
ty;  S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  damages  for  the 
alleged  breach  of  a  written  contract  A  de- 
murrer to  the  petition  was  sustained,  and 
judgment  was  rendered  'for  the  defendant 
for  costs.    Plaintiff  appeals.    Affirmed. 
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G«o.  Wambach,  (or  appellant  Wesley 
Martin,  for  appellee. 

ROTHROCK,  C.  J.  1.  The  written  con- 
tract upon  which  the  action  was  brought 
was  a  sale  by  plaintiff  of  a  hot-air  heater 
(or  a  scboolhouse.  By  the  terms  of  the  con- 
tract, the  plaintiff  undertook  to  "set  up  in  a 
new  school  building  in  district  No.  7,  Blairs- 
burg,"  a  hot-air  furnace,  and  furnish  all  the 
material  and  do  all  the  work  necessary  to 
complete  the  undertaking,  and  make  the 
furnace  ready  to  be  used  in  heating  the 
building.  The  time  of  payment  was  in  the 
following  language:  "We  agree  to  pay  for 
the  above  heating  system  three  hundred 
dollars,  payable  60  per  cent  when  system 
Is  set  and  finished,  and  the  remaining  50 
per  cent,  on  the  first  day  of  January,  1885." 
The  closing  part  of  the  contract  is  as  fol- 
lows: "Both  parties  agree  that  the  above 
contract  Is  the  whole  contract  between 
them.  Accepted:  The  Litchfield  Mfg.  Co. 
[Signature.]  C.  C.  Cooper,  Sec.  Daniel  Gal- 
lagher, Pree."  We  have  not  thought  it  neces- 
sary to  set  out  the  contract  in  fulL  The 
questions  Involved  in  the  case  are  whether 
the  defendant,  Daniel  Gallagher,  is  person- 
ally liable  on  the  contract  and  whether  the 
action  was  prematurely  brought.  The  or- 
iginal contract  was  dated  May  19,  1894.  The 
action  was  commenced  on  the  23d  day  of 
October,  in  the  same  year.  It  is  averred  in 
the  petition  that  the  plaintiff  put  into  the 
building  from  time  to  time,  while  it  was  in 
course  of  construction,  the  necessary  pipes, 
stacks,  casings,  fixtures,  and  appurtenances 
to  carry  the  heat  from  the  furnace  to  the 
rooms  in  the  building;  that  plaintiff  manu- 
factured a  fursace  of  the  size  contracted  (or 
and  agreed  upon,  and  delivered  the  same, 
and  offered  to  do  the  work  In  setting  the 
same  in  the  basement  o(  the  school  building, 
according  to  the  contract;  and  that  de(end- 
ant  re(used  to  allow  plaintiff  to  complete 
the  work  by  putting  the  (umace  in  posi- 
tion, and  prevented  the  plaintiff  from  com- 
pleting its  contract;  and  that  by  reason 
thereof,  plaintiff  has  been  damaged  in  the 
sum  of  $300,  for  which  judgment  was  de- 
manded. 

One  ground  of  the  demurrer  to  the  pe- 
tition was  as  follows:  "Third.  Said  peti- 
tion shows  upon  its  face  that  there  was 
nothing  due  the  plaintiff  under  said  alleged 
contract  at  the  time  this  suit  was  brought 
and  that  in  no  event  Is  there  anything  due 
the  plaintiff  upon  the  contract  upon  which 
said  action  Is  baaed,  until  the  1st  day  of 
January,  1895."  It  appears  from  the  pe- 
tition and  the  contract  that  the  furnace  was 
to  be  paid  for  "in  January,  1895."  This  ac- 
tion was  brought  for  the  full  contract  price 
of  the  furnace.  It  is  true,  It  is  stated  In 
the  petition  that  the  plaintiff  was  damaged 
in  that  sum  by  the  refusal  of  the  defendant 
to  permit  the  furnace  to  be  placed  in  the 
building.    There  Is  no  averment  in  the  pe- 


tition by  which  the  claim  is  made  that  the 
property  In  the  furnace  passed  from  the 
plaintiff  to  the  defendant  and  the  plaintiff 
does  not  seek  to  recover  the  difference  be- 
tween the  contract  price  and  the  value  of 
the  furnace,  and  the  court  below  might  well 
construe  the  pleading  as  being  a  suit  on 
the  contract  for  the  contract  price,  and  de- 
termine, as  we  suppose  it  did,  that  the  ac- 
tion was  prematurely  brought  Any  other 
construction  of  the  pleading  would  lead  to 
the  above  conclusion  that  the  plaintiff  re- 
gards its  furnace  as  worthless,  for  it  is 
sought  to  recover  the  contract  price  and 
keep  the  furnace.  As  sjopporting  these 
views,  see  Scale  Co.  v.  Beed,  62  Iowa,  307, 
3  N.  W.  96. 

Another  ground  of  the  demurrer  is  as  fol- 
lows: "Said  petition  shows  upon  Its  face 
that  the  signature  of  defendant  to  the  al- 
leged contract  set  out  In  the  petition  of 
plaintiff  was  attached  to  said  contract  In 
his  representative  capacity  as  president  of 
the  school  board,  and  not  in  his  Individual 
capacity;  wherefore  this  suit  cannot  be 
maintained  against  him."  The  demurrer 
was  sustained  generally.  As  what  we  have 
said  disposes  of  the  appeal,  we  do  not  deem 
it  necessary  to  determine  the  question  in- 
volving the  personal  liability  of  the  defend- 
ant It  is  probable  that  upon  that  question 
the  members  of  this  court  would  differ  in 
their  views.  The  judgment  of  the  district 
court  is  affirmed. 


FlilCKINOBR  V.  OMAHA  BRIBGB  St.  TER- 
MINAL RX.  CO. 
(Supreme  Court  of  Iowa.    May  20, 1896.) 

MOKTOIOI— 8^1.8  UVDIB  FoBaOLOaOBB— TKAVSrSR 

OF  C^DSs  ov  Actios. 

1.  The  fact  that  neither  a  special  execution 
for  the  sale  of  property  under  foreclosure,  nor 
the  sheriff's  return  thereon,  refers  to  the  de- 
cree against  the  owner  of  the  equity  of  re- 
demption, who  purchased  suboeqaent  to  the 
mortgage,  and  against  whom  a  supplemental 
decree  was  entered,  will  not  invalidate  the  title 
of  the  purchaser. 

2.  A  cause  of  action  accruing  to  the  own- 
er of  a  lot  by  reason  of  the  building  of  a  rail- 
road on  the  street  adjacent  does  not  pass  by  a 
conveyance  of  the  lot 

3.  The  rule  that  the  amount  of  the  recov- 
ery fixed  by  the  verdict  of  a  jury  cannot  be  re- 
duced by  the  court  without  giving  the  success- 
ful party  the  option  of  a  new  trial  does  not 
apply  where  a  case  is  tried  by  the  court  Hav- 
ing power  to  correct  its  judgments  during  the 
term,  it  may  reduce  the  amount  of  a  judg- 
ment If  satisfied  that  it  is  too  large. 

Appeal  from  district  court  Pottawattamie 
county;   N.  W.  Macy,  Judge. 

Action  at  law  to  recover  damages  alleged 
to  have  been  caused  by  the  location  of  the 
railway  of  the  defendant  on  a  street  by  the 
side  of  a  lot  in  the  city  of  Council  Bluffs, 
claimed  to  have  been  owned  by  the  plaintiff. 
There  was  a  trial  by  the  court,  without  a  ju- 
ry, and  a  judgment  In  favor  of  the  plaintiff 
for  $125.    The  defendant  filed  a  motion  for  a 
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ue-w  trial,  which  was  OTermled,  but  the 
court,  at  the  same  time,  reduced  the  Judg- 
ment to  $75.  Both  parties  appeal,  but-  the 
defendant,  having  flrst  given  notice  of  ap- 
peal. Is  the  appellant. 

Greene  &  Breckenrldge,  for  appellant 
FUcklnger  Bros.,  for  appellee. 

ROBINSON,  J.  The  district  court  was  au- 
thorized to  And  the  material  facts  in  this 
case  to  be  as  follows;  In  the  year  1886,  A. 
T.  Fllcklager  became  the  owner  of  the  lot  In 
question.  In  the  year  1888,  he  conveyed  It 
by  warranty  deed  to  M.  O.  Costerison.  In 
December  of  that  y«ar,  Oocrterlsoa  gave  to 
the  plaintiff  a  mortgage  on  the  lot  to  secure 
a  promissory  note  for  the  sum  of  $200;  and 
In  August  of  the  next  year  he  conveyed  the 
lot  to  T.  O' Hears,  by  a  warranty  deed,  sub- 
ject, however,  to  the  mortgage.  In  Decem- 
ber. 1891,  the  plaintiff  commenced  an  action 
to  recover  the  amount  due  on  the  note,  and 
to  foreckwe  the  mortgage,  and  made  Coa- 
terison  and  O'Heam  parties  defendant  In 
January,  1892,  a  decree  was  rendered  in  fa- 
vor of  the  pUiIntiff,  and  against  Costerison, 
for  the  amount  due  on  the  note,  and  for  the 
foreclosure  of  the  mortgage,  and  the  cause 
was  continued  as  to  O'Heam.  On  the  6th 
day  of  the  next  April,  a  supplementary  de- 
cree of  foreclosure  was  rendered  against 
O'Heam,  a  special  execution  for  the  sale 
of  the  lot  was  then  issued,  and  the  lot  was  sold 
to  the  plaintiff;  and,  redemption  not  having 
been  made,  a  sherllTs  deed  for  the  lot  was 
issued  to  the  plaintiff  in  May,  1893.  The 
railway  of  the  defenJant  was  located  in  a 
street  along  the  side  of  the  lot  in  tiie  latter 
part  of  the  year  1892,  and  was  completed 
within  a  few  montlis.  This  action  was  com- 
menced in  December,  1893. 

1.  The  appellant  flrst  contends  that  the 
plalatiff  did  not  have  title  to  the  property, 
for  the  reason  that  the  foreclosure  proceed- 
ings were  defective. .  The  alleged  defects 
are  that  the  special  execution  for  the  sale  of 
the  lot  recited  the  decree  against  Costerison, 
but  did  not  refer  to  that  against  O'Heam, 
and  that  the  return  on  the  execution  showed 
that  the  lot  was  treated  and  sold  as  the  prop- 
erty of  Costerison.  In  other  words.  It  Is 
claimed  that  there  was  no  sale  under  the 
supplemental  decree  against  O'Heam,  and 
that  Costerison  had  no  interest  in  the  land 
by  reason  of  his  conveyance  to  O'Heam. 
The  objections  thus  made  are  purely  techni- 
cal, without  substantial  merit  The  interest 
acquired  by  O'Heam  was  subject  to  the  mort- 
gage. The  legal  effect  of  the  two  decrees 
of  foreclosure  was  the  same  as  thou^  the 
relief  granted  by  the  two  had  been  included 
in  one.  The  special  execution  was  not  Issued 
antil  after  the  second  decree  was  rendered, 
and  the  only  right  wMch  O'Heam  bad  after 
the  sale  was  to  redeem  from  It.  He  failed 
to  do  so,  and  the  sheriff's  deed  conveyed  to  the 
plaintiff  the  fee-simple  title  to  the  land.    The 


fact  that  the  execution  did  not  refer  to  the 
decree  against  O'Hieam,  and  the  omission  of 
the  sheriff  to  refer  to  O'Heam  In  liis  notice 
and  return,  were  not  of  a  character  to  mis- 
lead or  prejudice  any  one.  O'Heam  was  in 
court  His  interests  were  foreclosed,  and 
the  Interest  pledged  by  the  mortgage  was 
sold  to  pay  the  debt  to  which  his  title  was 
subject  He  did  not  redeem,  and  does  not 
complain  of  what  was  done.  We  think  the 
defendant  has  no  Just  ground  for  attacking 
the  proceedings. 

2.  It  is  next  urged  that  the  right  whddi  the 
plaintiff  acquired  through  the  sheriff's  deed 
was  transferred  by  her  before  Judgment  in 
this  ease  was  rendered,  and  therefore  that 
she  is  not  entitled  to  recover.  It  appears 
that  the  plaintiff  executed  to  Peter  C.  Nelson 
a  warranty  deed  for  the  lot,  which  was  dated 
on  the  21st  day  of  June,  1893.  It  is  shown, 
however,  that  it  was  drawn  and  signed  at 
that  time  in  consequence  of  negotiations  with 
Nelson  for  the  sale  of  the  lot  but  that  the 
contract  was  not  fully  entered  into  until 
April,  1894,  and  the  deed  was  then  delivered 
as  previously  made.  The  right  to  damages 
accrued  after  the  sale  of  the  lot  by  the  sher- 
iff, and  the  plaintiff  was  entitled  to  recover 
for  damages  caused  after  the  sale  was  made, 
and  before  she  sold  fo  Nelson.  Code,  $  3127. 
The  deed  she  gave  to  him  did  not  purport  to 
convey  anything  but  the  lot  and  cannot 
be  given  the  effect  of  an  assignment  of  a 
cause  of  action  for  damages.  Pratt  v.  Rail- 
way Co.,  72  Iowa,  258,  33  N.  W.  666. 

3.  Complaint  is  made  by  the  appellant  of 
the  amount  of  the  recovery.  The  evidence 
In  regard  to  the  damages  caused  by  the 
building  of  the  defendant's  railway  is  con- 
fiictlBg,  but  It  was  sufBcIent  to  authorize  a 
Judgment  for  the  amount  fixed  by  the  dis- 
trict court. 

4.  The  appellee  complains  of  the  action  of 
the  district  court  in  reducing  the  amount 
of  the  Judgment  without  giving  her  an  op- 
portunity to  accept  the  reduced  sum,  or  to  de- 
mand a  new  trial.  The  rule  in  a  case  tried 
by  a  Jury  is  tliat  the  court  cannot  reduce  the 
amount  of  recovery  fixed  by  the  verdict, 
but  must  give  the  party  In  whose  favor  it 
was  rendered  the  option  to  accept  a  reduced 
amount  or  submit  to  a  new  trial.  Brown  v. 
McLeish,  71  Iowa.  383,  32  N.  W.  385;  Brock- 
man  V.  Berryhlll,  16  Iowa,  185;  CaUanaa 
V.  Shaw,  24  Iowa,  450;  Noel  v.  Railroad  Co., 
44  Iowa,  294.  This  rule  does  not  apply 
where  a  case  Is  tried  by  the  court  without 
a  Jury.  The  record  of  the  court  is  under  its 
control,  and  "may  be  amended,  or  any  entry 
therein  expunged,  at  any  time  during  the 
term  at  which  it  is  made,  or  before  it  Is 
signed  by  the  Judge."  Code,  |  178.  This 
was  held  in  State  v.  Daugherty,  70  Iowa, 
439,  30  N.  W.  6S5,  to  authorize  a  court  to 
set  aside  a  Judionent  in  a  crimlaal  case  at 
the  term  at  which  it  was  entered  on  a  plea 
of  guilty,  and  to.  render  a  new  Judgment 
fixing    a    greater    punishment    Since    tb* 
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conrt  w€ui  empowered  to  try  tbe  cause  and 
render  judgment  for  such  an  amount  as  tbe 
evidence  seemed  to  warrant,  we  are  of  the 
opinion  that  it  bad  power  to  correct  that 
judgment  by  reducing  the  amount.  The 
amendment  was  made  at  the  term  at  wWch 
the  original  judgment  was  entered,  and  it  Is 
not  claimed  that  the  parties  were  absent 
at  the  time,  nor  that  the  conrt  did  not  hare 
jurisdiction  of  them.  In  this  respect  the  case 
difCers  from  that  of  Insurance  Co.  t.  Duffle, 
67  Iowa,  175,  25  N.  W.  117. 

We  reach  tbe  conclusion  that  the  judgment 
of  tbe  district  court  is  right,  and  it  is,  on 
both  appeals,  affirmed. 


BCTJBN  T.  UPMIER. 
(Supreme  Court  of  Iowa.     May  21,  1896.) 

HOKTOAOK— RbLBASC  AS  BVIDBMCB  OP  PaTMENI— 

Proof  of  Exboution  of  Cojctbaot— Etidbncb— 
Wbbx  C!oxolvsiox  orWiT.NBsa  is  Advissibi.b. 

1.  A  release  of  a  mortgage  la  prima  facie 
eTidence  of  the  payment  of  the  debt  secured 
thereby. 

2.  Where  the  malting  of  an  executory  con- 
tract with  one  since  deceased  is  aTerred,  the 
performance  of  which  by  the  other  party  was 
to  operate  as  payment  of  a  note  executed  by 
him  to  the  decedent,  and,  though  there  is  no 
direct  proof  of  the  malsing  of  the  contract, 
there  Is  eTidence  of  things  done  by  both  parties 
which  would,  if  the  contract  was  made,  be  in 
execution  of  It,  including  the  execution  by  the 
decedent  of  a  release  reciting  payment  of  the 
debt,  such  evidence  tends  to  prove  tbe  making 
of  the  contract,  and  entitles  tbe  party  to  have 
the  issne  submitted  to  the  jury. 

3.  When  the  ability  of  a  decedent  to  spealc 
and  understand  the  English  language  is  in 
question,  it  is  proper  for  a  witness  who  spealcs 
I  lie  language  to  testify  thnt  decedent  spolce  it 
so  as  to  be  understood,  and  th.<it  she  appeared 
to  understand  it  when  spoken  to  her. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

Action  on  a  promissory  note.  Judgment  for 
the  plaintiff,  and  the  defendant  appealed. 
Reversed. 

Joe  A.  Edwards  and  James  Hart,  for  ap- 
pellant. Cato  Sells  and  Baker  &  BaU,  for 
appellee. 

ORANGER,  J.  The  plaintiff  is  the  execu- 
tor of  the  last  will  and  testament  of  Ursula 
Upmler,  deceased.  On  the  24th  day  of  De- 
cember, 1886,  the  defendant  made  to  Ursula 
Upmler  bis  promissory  note  for  $1,000,  on 
which  this  action  is  based.  As  a  defense  to 
the  note,  defendant  pleaded  in  the  first  divi- 
sion of  bis  answer  that  "on  tbe  day  when 
said  promissory  note  was  executed,  and  after 
the  execution  and  delivery  of  the  same  to  the 
said  Ursula  Upmler,  It  was  verl)ally  agreed 
between  this  defendant  and  the  said  Ursula 
Upmler  that  this  defendant  should  furnish 
the  said  Ursula  Upmler,  near  defendant's 
residence,  a  certain  house  to  live  in,  so  long 
as  she  should  remain  there,  and  certain  sup- 
plies and  provisions,  and  shotUd  render  her 
certain  services,  and  all  of  which  as  then  so 


agreed  upon  are  hereinafter  more  fuUy  set 
out,  and  that,  as  the  said  Ursula  Upmler 
might  need  the  same  for  her  expenses  or  sup- 
port during  ber  lifetime,  that  this  defend- 
ant should  pay  on  said  note  such  sums  of 
money  from  time  to  time  as  the  said  Ursula 
Upmler  should  need  for  said  purpose  and 
should  demand  of  this  defendant;  and  it  was 
then  further  verbally  agreed  between  this 
defendant  and  the  said  Ursula  Upmler  that 
the  use  of  the  house  to  be  so  fnruished,  and 
such  supplies  and  provisions,  and  such  serv- 
ices to  be  so  rendered,  and  such  money  to  be 
so  paid  when  so  needed  and  demanded, 
should  be  received  in  full  payment,  satis- 
faction, and  discharge  of  the  note  sued  upon 
in  this  action."  The  averments  show  a  per- 
formance of  the  agreement  on  the  part  of 
the  defendant,  because  of  which  it  is  said 
the  note  is  fully  paid.  The  second  division 
of  the  answer  repleads  tbe  facts  in  the  first 
division,  and  In  addition  shows  that  at  tbe 
time  of  the  execution  of  the  note  in  suit 
he  made  to  Ursula  Upmler  three  other  prom- 
issory notes,  in  amount  so  that,  including 
the  one  in  suit,  they  aggregated  $2,800,  and 
that  all  of  said  notes  were  secured  by  a 
mortgage  on  certain  real  estate  executed  by 
defendant  and  bis  wife;  that  on  the  10th  day 
of- November,  1891,  all  of  said  promissory 
notes,  except  the  one  in  suit,  were  fully  paid 
by  defendant;  that  Ursula  Upmler  was  then 
in  her  last  sickness,  from  which  she  soon 
after  died;  that  In  consideration  of  said 
agreement,  and  In  consideration  of  the  thln;;^ 
so  furnished  and  of  the  services  so  render- 
ed, and  of  the  payments  so  made,  and  for  the 
purpose  of  carrying  out  said  agreement,  the 
said  Ursula  Upmler  executed  a  release  as 
follows:  "Know  all  men  by  these  presents, 
that  I,  Ursula  Upmler,  do  hereby  certify  that 
a  certain  mortgage  for  tbe  sum  of  $2,800, 
bearing  interest  on  the  24th  day  of  Decem- 
ber, 1883,  made  and  executed  by  Henry  Up- 
mler and  Antonle  Upmler,  his  wife,  on  the 
following  described  real  estate,  •  •  •  is 
redeemed,  paid  off,  satisfied,  and  discharged." 
The  second  division  concludes  with  aver- 
ments that  the  note  is  fully  paid.  The  third 
division  of  the  answer  shows  that  the  de- 
fendant was  a  stepson  of  Ursula  Upmler, 
who  was  a  widow:  that  she  was  well  ad- 
vanced in  years,  and  InHrm,  and  so  remain- 
ed to  her  death;  that  defendant  made  ex- 
penditures in  her  behalf,  and  rendered  serv- 
ices for  her  in  various  ways,  for  which  no 
charge  was  made  or  account  kept;  that  aft- 
er the  payment  of  the  other  notes  specified 
in  the  second  division  of  the  answer,  the 
said  Ursula  Upmler,  Iwing  grateful  to  defend- 
ant on  account  of  bis  expenditures  and  serv- 
ices in  her  behalf,  executed  the  release  set 
out  in  the  second  division  of  the  answer,  in- 
tending to  discharge  defendant  from  all  lia- 
bility on  the  note  in  suit.  And  as  a  conclu- 
sion It  is  averred  that  the  execution  of  the 
release  operated  as  a  gift  of  the  debt,  bo- 
cause  of  which  tbe  plaintiff  la  estopped  to 
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recover  on  the  note.  A  reply  admits  the  ex- 
ecatlon  and  payment  of  ^e  other  three  notes, 
and  denies  all  averments  aa  to  agreements 
by  which  the  note  In  suit  was  to  be  paid, 
or  any  understanding  that  the  note  or  debt 
was  a  gift,  and  denies  that  the  services  or 
expenditures  were  so  made  or  rendered.  As 
to  the  release,  it  Is  averred  that  Ursula  Up- 
niler  was  then  so  aged  and  Inflrm  that  she 
did  not  know,  and  was  not  capable  of  under- 
standing, what  the  instrument  was,  and  did 
not  so  understand;  that  she  could  not  read, 
write,  or  speak  the  English  language;  and 
that  the  release  was  obtained  by  misrep- 
resentatlcm  and  fraud. 

At  the  close  of  the  evidence  the  plaintiff 
moved  the  court  to  Instruct  the  jury  to  re- 
turn a  verdict  for  him  for  the  amount  of  the 
note,  on  the  ground  that,  conceding  all  the 
evidence  Introduced  to  be  true,  it  is  not  suf- 
flclent  in  law  to  sustain  a  verdict  for  the 
defendant  on  either  division  of  the  answer. 
The  court  sustained  the  motion  aa  to  the 
issues  involved  in  the  first  and  second  divi- 
sions of  the  answer,  and  overruled  It  as  to 
the  other,  and  complaint  is  made  of  the  rul- 
ing. The  question  Involves  a  consideration 
of  the  evidence.  The  issue  presented  by  the 
first  division  Is  whether  there  was  an  agree- 
ment that,  in  consideration  of  the  things  to 
be  done  by  defendant  as  alleged,  the  note 
should  be  paid  or  satisfied.  While  there  Is 
evidence  as  to  the  services  rendered  and  ex- 
penditures made  in  behalf  of  Ursula  Up- 
mier,  we  think  that  there  is  no  showing  that 
ihe  things  wese  done  In  pursuance  of  any 
agreement,  so  that  they  could  be  treated  in 
law  as  a  payment,  and  it  is  as  such  that 
they  are  pleaded.  As  to  this  division  of  the 
answer,  we  think  that  there  was  no  error. 
In  view  of  what  is  to  be  said  as  to  the  second 
division,  we  have  not  discussed  the  evidence 
as  to  the  first;  the  same  facts  being  pleaded 
in  both  divisions,  with  some  additional  facta 
in  the  second. 

We  think  tliat  the  district  court  Is  in  error 
in  holding  that,  in  effect,  there  is  no  evidence 
on  which  the  jury  should  be  permitted  to 
pass,  as  to  the  second  division  of  the  answer. 
We  understand  that  the  facts  as  to  the  ad- 
ditional notes,  their  payment,  the  mortgage 
to  secure  the  notes,  and  its  release,  are 
pleaded  alone  with  reference  to  the  second 
and  third  divisions  of  the  answer,  and  not 
as  to  the  first;  and  henoe,  in  our  considera- 
tion of  the  case,  we  adopt  that  theory  of  the 
issues,  and  we  do  not  determine  what  might 
otherwise  be  the  situation  as  to  the  first 
division.  With  that  view  of  the  pleadings, 
we  treat  the  evidence  as  having  t)een  offered  to 
apply  to  the  facts  as  pleaded  in  the  differ- 
ent divisions;  and,  treating  it  in  that  way, 
we  have  held  that  there  t«  no  evidence  to 
show  the  agreement  pleaded  in  the  first 
division  on  which  a  verdict  could  rest.  As  to 
the  second  division  the  situation  Is  material- 
ly different.  While  the  same  agreement  is 
there  plaaded.  It  is  also  pleaded  that  the  note 


in  suit  was,  with  others,  secured  by  mort- 
gage on  real  estate;  that  the  other  notes 
have  been  paid,  which  is  admitted;  and  then 
it  is  pleaded  that  in  consideration  of  the 
agreement  pleadi  d,  and  the  things  done  there- 
under, Ursula  Upmier  executed  the  release, 
which  Is  an  acknowledgment  that  the  note 
In  suit  is  paid.  It  is  said  in  argument  that, 
"without  liaving  proved  the  agreement  al- 
leged in  the  answer  as  to  the  manner  of 
paying  the  notes,  the  release  itself  is  not 
evidence  of  the  payment"  We  do  not  so 
understand  the  rule.  The  release  of  itself 
is  prima  facie  evidence  of  payment.  In  Flem- 
ing V.  Parry,  2-1  Pa.  St  47,  speaking  of  re- 
leases, it  is  said:  "Prima  facie,  they  would 
Indeed  import  extinguishment  of  the  debt  as 
well  as  the  mortgage,  and  the  burden  of 
showing  that  they  were  not  so  intended  was 
on  the  creditor."  Chappell  v.  Allen,  38  Mo. 
213.  In  Jones,  Mortg.  i  084,  it  is  said:  "A 
deed  of  release  in  the  ordinary  form  •  •  * 
contains  an  express  acknowledgment  of  the 
payment  of  the  debt,  and  in  such  case  would 
be  prima  facie  evidence  of  it,  unless  fraud 
or  mistake  be  shown  In  making  such  entry 
or  release."  We  have  this  state  of  the  rec- 
ord: An  executory  contract  is  averred.  There 
is  no  direct  proof  of  the  making  of  the  con- 
tract but  things  have  been  done  by  both  par- 
ties tliat  would,  if  the  contract  was  made, 
be  in  execution  of  it  The  work  has  been 
done  and  payment  has  been  made  as  alleged. 
The  facts  Involve  the  acts  of  both  parties. 
We  think  the  doing  of  the  things,  and  the 
payment  therefor,  are  at  least  prima  facie 
evidence  of  an  agreement  to  that  effect  In 
speaking  of  what  are  the  facts  and  what 
is  the  record,  we  must  be  understood  as  only 
stating  what  the  evidence  tends  to  prove, 
and  not  what  facts  would  be  found  from  all 
the  evidence.  For  the  purposes  of  the  mo- 
tion, we  assume,  In  favor  of  appellant,  all 
facts  of  which  there  is  evidence  to  make  a 
substantial  conflict.  We  think  the  state  of 
the  evidence  is  such  that  the  Issues  on  the 
second  division  of  the  answer  should  have 
been  submitted  to  the  Jury. 

2.  The  issues  involved  an  Inquiry  as  to 
Mrs.  Upmier  being  able  to  speak  the  English 
language.  A  Mr.  McQuinn,  who  was  present 
when  Mrs.  Upmier  executed  the  release,  was 
a  witness  for  defendant,  and,  after  stating 
some  facts,  was  asked,  "What  was  her  abil- 
ity to  speak  Eogllsh?"  He  said:  "She  spoke 
in  broken  English,  so  that  she  could  be  un- 
derstood." The  court  sustained  a  motion  to 
strike  out  the  last  part  of  the  answer,  as  a 
conclusion.  The  ruling  was  erroneous.  It  Is 
certainly  proper  for  a  witness  to  state  wheth- 
er a  person  talks  so  as  to  be  understood  in 
a  laugnuLge  the  witness  understands.  It  is,  of 
course,  a  conclusion,  but  all  statements  are 
more  or  less  conclusions.  It  was  at  the  same 
time  a  faet  of  which  the  Jury  could  be  told, 
as  evidence  from  which  to  form  its  con- 
clusions. It  was  not  a  conclusion  to  be 
drawn  from  the  cvldenoe,  so  tbat  the  Jury 
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as  well  aa  the  witness  would  draw  It.  Tbe 
witness  was  asked,  "When  you  would  taUc 
with  her  In  English,  did  she  appear  to  under- 
stand what  you  said?"  The  question  was  re- 
jected as  Incompetent  and  Immaterial.  It 
was  both  competent  and  material.  The  an- 
swer would  go  directly  to  the  fact  of  her 
ability  to  understand  the  English  language. 
For  the  same  reasons  the  witness  should 
have  been  permitted  to  answer  the  following 
questions:  "When  yon  would  talk  to  her  In 
English,  what  is  the  fact  as  to  whether  yon 
would  have  to  repeatltoverand  over,  or  wheth- 
er she  would  respond  without  repeating  what 
you  said  to  her?"  "I  will  ask  you  as  to 
whether  or  not,  when  you  put  a  question 
to  her,  her  answer  would  be  responsive  to 
that  question  f*  Tbore  are  numeroaa  ques- 
tions as  to  the  admission  and  exclusion  of 
evidence,  but  these  rulings  wUl  sufficiently 
indicate  our  views  to  guide  on  another  trial. 
There  are  complaints  as  to  the  instructions, 
but  there  are  none  that  we  need  notice,  be- 
cause our  holding  aa  to  the  ruling  on  the 
motion  will  Indicate  tbe  necessary  changes 
to  be  mad&    The  Judgment  is  reversed. 


BAKER  T.  CHICAGO,  M.  &  ST.  P.  RY.  00. 

(Supreme  Court  of  Iowa.     May  22,  1896.) 

CoNvaiisiosr  by  C^bkies — Mbashbb  ov  D^lmasbs 
— Sals — When  Titlb  Fassks. 

1.  In  an  action  against  a  carrier  for  con- 
version of  goods,  after  refusal  of  the  consignee 
to  take  them,  by  selling  them  to  a  third  person, 
where  there  was  evidence  that  the  goods  were 
worth  from  $10  to  $12,  a  verdict  for  $C  will 
not  be  disturbed. 

2.  Where  plaintiff  ordered  a  car  load  of  ajj- 
ples,  and  paid  a  portion  of  the  price,  and  the 
seller  attached  a  draft  for  tbe  remainder  to  the 
bill  of  lading,  and  shipped  the  goods  to  himself 
as  consignee,  so  that  plaintiff  could  not  obtain 
them  before  paying  the  draft  and  receiving  the 
bill  of  lading,  title  did  not  pass. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  S.  M.  Ladd,  Judge. 

Action  for  the  value  of  goods  shipped  over 
defendant's  line  of  road.  Judgment  for  the 
plaintifT,  and  tbe  defendant  appealed.  Re- 
versed. 

Taylor,  ShuU  &  Famsworth,  for  appellant 
Lynn  &  Foley,  for  appellee. 

GRANGER,  J.  1.  The  case  on  appeal  pre- 
sents two  causes  of  action,  the  first  being  for 
dates,  cranberries,  and  cabbage  shipped  from 
Sioux  City  to  Hawarden,  In  Iowa.  They  were 
consigned  to  L.  M.  Lake,  who  refused  to  re- 
ceive them,  and  the  company  sold  them  to 
third  parties  for  two  dollars.  The  petition 
charges  a  conversion  by  the  defendant  Tbe 
court  instructed  the  Jury  that  the  plaintiff 
was  entitled  to  recover  the  fair  and  reason- 
able value  of  the  articles  less  the  charges  for 
tmnsportatlon.  The  value,  as  alleged,  la 
$10.30.  The  Jury  allowed  plaintiff  $6.  There 
Is,  In  argument  as  there  should  be,  a  con- 
cession that  there  was  a  conversion  of  the 
goods.     The  court  left  it  to  the  Jury  to  fix 


the  amount,  and  there  is  testimony  to  show 
that  the  articles  were  worth  from  $10  to  $12. 
There  is  no  reason  why  we  should  disturb  tbe 
finding  of  tbe  Jury,  and  the  judgment  In  that 
particular  will  stand  affirmed. 

2.  The  other  cause  of  action  Is  for  a  car 
load  of  apples  shipped  from  Boston.  Mass.. 
to  Yankton,  S.  D.  The  apples  were  purchased 
for  plaintiff  by  one  Stlckney  abont  November 
21,  1S92,  and  shipped  by  the  National  Dis- 
patch &  Transfer  Company  to  Chicago,  and 
from  there  to  Yankton  by  the  defendant  com- 
pany's line  of  road,  reaching  there  about  De- 
cember 4,  1S92.  After  the  shipment,  the 
plaintiff,  through  defendant's  agent  at  Sioux 
City,  attempted  to  have  the  destination  of  the 
ear  changed  to  Sioux  City,  but  It  was  not 
done.  The  purchase  in  Boston  was  made 
from  York  &  Whitney,  and  the  shipment  was 
made  by  that  firm  to  itself  at  Yankton.  In 
making  the  purchase  Stlckney  paid,  on  the 
car  load,  $100,  and  for  tbe  balance--$321— a 
draft  was  attached  to  the  bill  of  lading  by 
York  &  Whitney,  and  sent  to  the  bank  nt 
Sioux  City  for  collection.  The  plaintiff  re- 
sided at  Sioux  City,  and  at  Yankton  there 
was  no  one  to  receive  the  apples,  and  after 
some  time  they  were  stored,  and  afterwards, 
In  February,  18!)3,  shipped  to  Sioux  City,  at 
the  request  of  plaintiff.  On  reaching  Sioux 
City  they  were  found  to  be  of  no  value,  and 
plaintiff  refused  to  accept  them.  The  court. 
In  charging  the  Jury,  stated  the  claims  of  the 
parties  as  follows:  "The  plaintiff  claims  that 
through  his  agent  Stlckney,  be  purchased  a 
car  load  of  150  barrels  of  apples  in  Boston, 
and  paid  $100  thereon,  that  the  sellers,  York 
&  Whitney,  as  a  condition  of  said  sale,  told 
plaintiff  said  apples  were  plaintiff's,  and  to 
have  said  apples  shipped  as  plaintiff  might 
wish,  and  to  pay  therefor  when  said  apples 
reached  their  destination;  that  Stlckney,  tbe 
agent  of  plaintiff,  caused  said  apples  to  be 
shipped  In  the  name  of  York  &  Whitney  to 
said  York  &  Whitney  at  Yankton,  S.  D.,  and 
that  said  apples  were  so  shipped  and  reached 
said  Yankton,  and  that  while  there,  by  rea- 
son of  the  negligence  of  defendant  they  were 
wasted,  and  lost  by  decay.  The  defendant 
claims  that  the  car  of  apples  was  shipped  by 
York  &  Whitney  to  themselves  as  consignee 
and  that  the  apples  were  not  to  be  delivered 
until  tbe  balance  due  thereon  was  paid  for: 
and  at  the  time  of  the  injury,  if  any,  to  said 
apples  they  were  tbe  property  of  York  * 
Whitney,  and  not  of  plaintiff;  and  defendant 
further  claims  that  it  exercised  due  diligence 
In  the  care  of  said  apples."  The  court  pre- 
sented to  the  Jury  two  questions:  First 
whether  by  the  purchase  at  Boston  plaintiff 
became  the  owner  of  the  apples,  before  he  ob- 
tained the  bill  of  lading,  by  the  payment  cf 
the  balance  of  the  purchase  price;  and.  sec- 
ond, if  he  did,  then  whether  the  defendant 
was  negligent  In  caring  for  the  apples  at 
Yankton.  In  expressing  the  law  as  to  what 
would  amount  to  a  transfer  of  title  at  Boston, 
so  that  the  plaintiff  would  be  the  owner,  the 
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court  said  to  the  jnry,  in  substance,  that  If 
there  was  an  agreement  by  which  the  apples 
were  plalntlfTs,  and  there  was  no  condition 
that  the  bill  of  lading  was  not  to  be  delivered 
until  the  balance  of  the  purchase  price  was 
paid,  they  became  the  property  of  plaintiff, 
so  that  be  could  recover.  It  then  stated  as 
follows:  "If,  however,  you  find  from  the 
evidence  that  the  plaintiff,  through  his 
agent,  Stlckney,  purchased  the  apples  from 
York  &  Whitney  in  Boston,  and  paid  $100 
thereon,  and  that  nottilng  was  said  concern- 
ing the  payment  of  the  balance,  or  that  It 
was  agreed  that  the  balance  should  be  paid 
upon  the  delivery  of  the  bill  of  I&dlng  to 
plaintiff,  and  it  was  arranged  that  the  bill  of 
lading  should  be  made  out  to  York  &  Whit- 
ney, to  be  turned  over  to  plaintiff  upon  the 
payment  of  the  balance  due  on  the  apples, 
then  the  apples  would  not  become  the  prop- 
erty of  the  plaintiff  until  be  received  the  bill 
of  lading.  So,  too,  unless  you  find  that  York 
&  Whitney  at  the  time  of  the  purchase  told 
Stlckney  that  the  apples  were  his,  and  be  had 
accepted  them,  and  that  he  could  ship  them 
as  be  pleased,  and  the  bill  of  lading  was  made 
out  to  York  &  Whitney  as  consignees  at  the 
instance  of  Stlckney,  the  property  did  not 
pass  to  the  plaintiff  until  he  had  received  the 
blU  of  lading  at  Slouz  City;  and  if  yon  find 
under  this  instruction  that  the  property  did 
not  pass  to  plaintiff  until  he  received  the  bill 
of  lading  In  Sioux  City,  then  he  did  not  be- 
come the  owner  of  said  property  until  after 
the  injury.  If  any,  occurred,  and  he  could 
not  recover  the  damages.  If  any,  to  said  ap- 
ple*." These  rules  of  law  are  not  ques- 
tioned, and  In  the  light  of  them  we  may  con- 
sider an  assignment  of  error  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  the 
defendant  because  the  plaintiff  bad  no  owner- 
ship of  the  property  in  controversy.  It  will 
be  seen  that  It  is  the  law  of  the  case  tb.t, 
if  nothing  was  said  concerning  tlie  payment 
of  the  balance,  or  that  it  was  agreed  that  the 
balance  should  be  paid  on  the  delivery  of  the 
bill  of  lading  to  plaintiff,  and  It  was'  ar- 
ranged that  tlie  bill  of  lading  should  be  made 
out  to  York  &  Whitney,  to  be  turned  over  to 
plaintiff  upon  the  payment  for  the  balance  of 
the  apples,  then  they  would  not  become  the 
property  of  plaintiff  until  he  received  the  bill 
of  lading.  Tbe  purchase  was  made  by  Stlck- 
ney, and  his  Is  the  only  testimony  from  which 
it  can  be  known  what  the  understanding  at 
Boston  was.  There  had  been  other  transac- 
tions between  York  &  Whitney  and  plaintiff, 
but  they  do  not  aid  the  question.  Stlckney, 
on  his  direct  examination,  makes  some  state- 
ments that,  disconnected  from  his  cross-ex- 
amlnation,  might  leave  the  conclusion  in 
doubt  as  to  the  purpose  of  sending  the  draft 
for  collection  with  the  bill  of  lading.  It  w  11 
be  seen  that  the  law  as  stated  makes  tbe  ab- 
sence of  evidence  to  show  an  understanding 
that  plaintiff  was  to  have  tbe  apples  regardless 
of  the  bill  of  lading  fatal  to  plaintiff.  The 
tact  of  such  a  right  must  be  made  to  ap- 


pear to  overcome  the  legal  inference  from 
sending  the  draft  for  collection  with  the  bill 
of  lading.  The  following  Is  the  statement  of 
Stlckney  on  cross-examination:  "The  last 
time  I  was  in  Boston  I  bought  these  six  cars 
of  apples.  Did  not  pay  for  them  at  that  time 
in  full;  not  the  six  cars.  The  car  in  qu3s- 
tlon  was  one  of  the  six.  The  bills  of  lading 
for  the  other  cars  were  all  forwarded  to  Mr. 
Baker,  I  expect.  I  had  possession  of  the  bill 
of  lading  there.  I  took  it  to  York  &  Whitney,, 
and  gave  them  possession  of  it.  They  sent 
It,  with  the  draft,  to  the  bank  here,— the- 
draft  for  the  balance  of  the  one  car  load  of 
apples.  Mr.  Baker  couldn't  get  them  until 
he  paid  that  draft  I  don't  know  of  any  con- 
tract or  arrangement  between  York  &  Whit- 
ney and  myself  and  Mr.  Baker  by  which  Mr. 
Baker  could  come  into  possession  of  that  bin 
of  lading  without  paying  for  the  apples. 
There  was  nothing  said  about  that,  that  I 
know  of."  In  his  direct  examination  there  la 
nothing  actually  in  conflict  with  these  state- 
ments, when  carefully  considered.  He  had: 
before  made  purchases,  and  paid  for  them, 
and  similar  shipments  had  been  mfde  exept 
as  to  bills  of  lading,  which  were  sent  d  r^c  ly 
to  plaintiff.  On  his  direct  examination  he 
says,  after  speaking  of  other  shipments: 
"When  I  bought  these  cars  I  suggested  to- 
blm  perhaps  he  bad  better  ship  them  to  his 
own  order,  not  being  very  well  acquainted 
with  Mr.  Baker,  and  send  the  draft  with  the 
bill  of  lading."  The  witness  further  sold  on 
his  direct  examination:  "I  asked  him  if  I 
paid  him  one  hundred  dollars  for  each  car  if 
it  would  be  all  right;  that  be  would  ship  the 
apples  right  through;  and  he  said  'Yes,'  it 
would  be  all  right;  It  didn't  make  any  dif- 
ference about  that.  I  suggested  to  him,  if 
it  wasn't  all  right,  whether  It  waa  or  not.  he- 
could  attach  the  draft  to  the  blU  of  lading. 
He  had  never  known  Mr.  Baker  except  what 
transactions  I  h.id  done  with  him  tbe  last 
four  or  five  weeks,  and  he  said  that  would 
be  all  right;  and  I  gave  him  directions  where 
to  ship  each  car."  This  evidence  is  without 
practical  conflict.  There  are  general  state- 
ments, seemingly  so;  but  at  all  times  when, 
the  thought  of  payment  Is  the  controlling  one 
there  is  nothing  to  Indicate  that  the  title  was 
to  pass  before  payment  There  is  no  pliase 
of  the  evidence  on  which  there  can  be  a  re- 
covery under  the  Instructions,  and  hence  the 
court  should  have  directed  a  verdict  for  de- 
fendant on  this  branch  of  the  case.  This 
conclusion  renders  It  unnecessary  to  consider 
the  question  of  negligence  or  a  failure  to  stop 
the  car  at  Sioux  City.  As  to  the  latter,  how- 
ever, it  may  be  said  that  the  court  Instructed 
the  Jury  that  there  was  no  evUecce  to  show 
that  defendant  ought  to  have  so  stopped  the 
car. 

The  costs  as  to  the  branch  of  the  case  we 
altlrm  are  but  nominal,  and  the  costs  of  the 
appeal  will  be  taxed  to  appellee,  and  the 
Judgment  as  to  the  claim  for  apples  wJI 
stand  reversed. 
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BROWN  et  al.  t.  COOPER  et  aL 

(Supreme  Court  of  Iowa.     May  22,  1898.) 

Partitio.s— Re»    Judicata— Wateu   Power— Im- 

PnOVBMENTS— SOBSEQUgNT  SlirERVISlOX— SALE. 

1.  In  partition,  the  court  entered  a  decree 
on  the  pleadings,  confirming  the  shares  of  the 
roBpective  parties  in  the  property,  and  decreed 
that  each  was  liable  to  contribute  his  propor- 
tionate part  of  the  expense  of  maintainine  the 
IH'operty,  and  that  plamtiff  was  entitled  to  have 
the  property  (water  power)  partitioned,  so  that 
each  owner  should  receive  his  proper  share, 
and  no  more,  of  the  water  and  water  power  at 
all  times,  and  appointed  referees  to  make  par- 
tition. Beld,  that  the  decree  was  interlocutory, 
and  not  condusiye  as  to  whether  the  partition 
should  be  made  in  kind,  or  the  property  be  sold 
and  the  proceeds  divided. 

2.  Orders  of  the  court  directing  the  con- 
struction of  weirs,  and  that  the  property  be  re- 
paired and  improved  preliminary  to  a  final  de- 
cree of  partition  in  kind,  involve  the  merits  of 
the  case,  and  are  appealable. 

3.  Where  partition  of  a  water  power  in 
kind  necesaarily  involves  the  parties  in  great  ex- 
Iieuse  for  repairs  before  the  partition  can  be 
made,  and  to  render  it  effective  in  the  future 
there  must  be  a  supervisor  appointed  whose  du- 
ty it  will  be  to  divide  the  water,  keep  up  the 
weirs,  and  otherwise  oversee  the  property  for 
the  joint  benefit  of  the  owners  thereof,  the  par- 
tition should  be  by  sale  and  distribution  of 
the  proceeds. 

Appeal  from  district  court,  Linn  county; 
J.  H.  Preston,  Judge. 

This  is  a  proceeding  to  partition  a  water 
power  on  the  Cedar  river  at  the  city  of 
Cedar  Rapids,  consisting  of  a  dam,  bulk- 
beads,  race  ways,  retaining  walls,  pond,  etc. 
From  an  order  of  the  district  court  setting 
aside  the  report  of  the  referees  recommend- 
ing a  sale  of  the  power  because  It  could  not 
be  divided,  and  from  another  order  confirm- 
ing the  report  of  subsequent  referees  recom- 
mending- a  partition  and  the  expenditure  of 
large  sums  of  money  In  order  to  accom^lsh 
the  setting  aside  of  shares  to  the  respective 
parties,  and  from  a  still  further  order  direct- 
ing certain  repairs  and  improvements  to  be 
made  of  the  property,  N.  E.  Brown  and  Susan 
Brown  appeal.    Reversed. 

M.  P.  Smith,  for  appellants.  Mason  P. 
Mills,  for  appellees. 

DEEMER,  J.  At  the  time  of  the  com- 
mencement of  this  action  Susan  Brown  own- 
«d  "/tt,  N.  B.  Brown  a/»4,  W.  S.  Cooper 
*/ti,  and  the  Anchor  Mill  Company  1/(4  of 
the  dam  and  water  power  referred  to  In  the 
above  statement  of  the  case.  The  appellants 
are  mother  and  son,  and  their  interests  are 
united.  They  commenced  this  action  to  pas- 
tltlon  the  water  power  among  the  respective 
owners,  and  asked  that  the  shares  of  each  be 
established  and  confirmed,  and  that  i«fer«e3 
be  appointed  to  make  partition,  or,  if  It  is 
apparent  that  the  same  cannot  be  equitably 
divided,  then  that  a  sale  of  the  property  and 
a  division  of  the  pi-oceeds  be  made  between 
the  parties  according  to  their  respective  in- 
terests. The  defendants  answered,  pleading 
their  Interests  In  the  proi>erty.    They  each 


objected  to  a  sale,  and  asked  that  the  prop- 
erty be  repaired,  and  that  the  share  of  water 
belonging  to  them  be  delivered.  On  the  Ist 
day  of  November,  1889,  the  court,  on  these 
pleadings,  entered  an  intetiocntory  decree  es- 
tablishing and  confirming  the  shares  of  the 
respective  parties  in  and  to  the  property,  and 
decreed  that  each. was  liable  to  contribute  at 
all  times,  in  proportion  to  his  respective  In- 
terest, to  the  expense  of  maintaining  the 
property  in  good  condition;  that  the  plaintiff 
was  entitled  to  have  the  water  power  and 
property  partitioned  and  admeasured,  so  that 
each  owner  shotild  receive  his  proper  share, 
and  no  more,  of  the  water  and  water  power, 
and  no  more  at  any  and  all  stages  of  water, 
and  In  whatsoever  condition  said  power  or 
improvements  may  be.  The  court  also  ap- 
pointed James  Emmerson,  of  WUUamette, 
Mass.,  Samnel  Sherwood,  of  Independence, 
Iowa,  and  P.  Mullaly,  of  Cedar  Rapids,  Iowa, 
referees  to  make  partition;  directed  them  to 
set  apart  the  respective  interests  and  shares 
of  the  parties;  ordered  them  to  make  such 
recommendations  for  further  maintenance 
and  use  of  the  interests  of  the  parties  as  they 
might  deem  advisable;  and  continued  the 
action  for  further  proceedings.  Afterwards 
a  change  was  made  In  the  personnel  of  the 
referees,  and  Clemens  Herschel,  of  New  York 
City,  a  hydraulic  engineer,  Prof.  Williams, 
of  Mt  Vernon,  Iowa,  a  civil  engineer,  and 
Samuel  Sherwood,  of  Independence,  Iowa,  a 
practical  miller,  were  substituted  in  place  of 
the  referees  originally  appointed.  On  the  27tb 
day  of  January  these  referees  reported  that 
an  actual  partition  or  division  of  the  prop- 
erty into  the  required  fractional  parts  was 
impracticable,  without  an  Indefinitely  con- 
tinuing intelligent  operation  and  supervislou 
of  the  appliances  that  might  be  erected,  and 
that  If  such  supervision  were  had,  the  at- 
tendant expense  and  difficulties  Involved 
would  render  such  method  inadvisable  and 
Inexpedient;  that  It  would  materially  Injure 
and  fllmlnlsh  the  rights  of  some  of  the  own- 
era  of  the  property;  and  that,  In^  their  Judg- 
ment, a  sale  of  the  property  and  a  division 
of  the  proceeds  was  the  only  practical  meth- 
od of  partition.  The  appellees  Cooper  and 
the  Anchor  Mill  Company  filed  objections  to 
this  report,  and  moved  to  set  It  aside;  and 
the  other  parties  moved  to  confirm  the  same, 
and  for  an  order  for  the  sale  of  the^  property. 
The  motion  to  confirm  was  overruled,  and 
appellees*  objections  to  the  report  were  sus- 
tained, and  the  Browns  excepted  to  these  rul- 
ings. Afterwards  J.  T.  Panning,  W.  Y. 
Clark,  and  A.  H.  Conner  were  appointed 
referees  to  make  partition  in  kind,  and  on  the 
25th  of  October.  1893,  they  filed  their  report, 
proposing  a  plan  and  recommendation  for 
partition.  They  recommended  the  eteotion 
of  adjustable  measuring  weirs,  to  be  made 
permanent  and  adjustable,  so  as  to  measure 
out  to  each  owner  the  share  of  water  to 
which  he  was  entitled.  The  expense  of  such 
an   erection   they   approximated    at    $8,000. 
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The7  also  recommended  that  the  court  direct 
the  owaera  of  the  property  to  employ  a  com- 
petent inapectqr  of  the  weirs,  who  should,  as 
often  as  necessary,  see  that  they  were  kept 
In  proper  adjustment  and  repair,  and  that 
they  did  in  fact  partition  the  water  in  proper 
proportioa  at  all  stages  of  ready  available 
flow  of  the  rlTer.  They  also  found  that  the 
dam  was  not  then  In  good  condition,  and 
that  partitioning  the  flow  under  such  con- 
ditions would  not  be  warranted,  without  the 
expenditure  of  large  sums  of  money  for  re- 
pairing and  bettering  the  condition  of  the 
property.  They  therefore  recommended  that 
the  crest  of  the  dam  be  raised,  that  the  dam 
itself  should  be  strengthened  and  made  per- 
manently stable  in  Its  present  position;  that 
it  should  be  made  water-tight,  and  that  leak- 
age in  the  headraces  should  be  stopped.  The 
estimated  cost  of  making  the  repairs  and  im- 
provementB  suggested  by  the  referees  is  from 
$7,000  to  112,000.  Upon  the  coming  in  of  this 
report,  the  plaintiSs  moved  to  set  the  same 
adde,  and  for  an  order  directing  the  referees 
to  proceed  with  a  sale  of  the  property  and  a 
divlsl<m  of  the  proceeds  thereof,  or  that  the 
cause  be  referred  to  other  referees  for  final 
disposition.  The  defendants  filed  an  appli- 
cation for  an  order  directing  the  repairs  of 
the  property  In  accord  with  the  recommenda- 
tions of  the  referees.  The  plaintiffs  filed  a 
resistance  to  this  lai^-named  application. 
The  motion  of  plaintiffs  to  set  aside,  and  the 
application  of  defendants  for  an  order  to  re- 
pair, were  submitted  to  the  court,  and  the 
former  was  overruled,  and  the  report  of  the 
commissioners  approved,  and  the  application 
for  an  order  directing  the  repairs  was  In  ef- 
fect sustained.  To  each  and  all  of  these  nd- 
IngB  the  plalntlfls  excepted.  They  now  ap- 
peal to  this  court,  and  in  their  arguments 
question  the  validity  of  all  the  orders  and 
rulings  made  by  the  district  court  They 
complain  more  particularly  of  the  order  for 
the  construction  of  the  weirs  and  gates,  and 
for  the  appointment  of  an  Inspector,  and 
strenuously  Insist  that  the  court  had  no  pow- 
er to  make  the  order  for  repairing  and  im- 
proving the  dam. 

Before  proceeding  to  a  discussion  of  the 
questions  presented,  it  is  perhaps  advisable 
to  state  some  of  the  facts  a  little  more  ex- 
plicitly. It  appears  that  N.  E.  Brown  owns 
a  lot  on  the  east  side  of  the  river,  on  which 
stands  a  mill.  Susan  Brown  owns  a  lot  ad- 
Joialng  that  of  her  co-plaintiff,  and  also  lots 
on  the  west  side  of  the  river  adjoining  the 
race  way.  The  defendants  Cooper  and  the 
Anchor  MHl  Company  each  own  lots  on  the 
east  side  of  the  river,  on  which  their  mills 
are  situated;  Cooper's  being  furthest  north, 
or  up  stream,  and  the  mill  company's  fur- 
thest south,  or  down  stream.  It  further  ap- 
pears that  ttie  share  of  water  owned  by 
Cooper  or  the  mill  company  U  not  sufficient 
to  nm  dtber  of  their  mills,  and  for  many 
years  they  have  been  using  largely  of  tlK 
water  belonging  to  appellants.    The  dam  and 


bulkheads  have  been  standing  for  many 
years,  and  the  mills  are  all  old.  The  rise  and 
fall  of  the  water  in  the  Cedar  river  is  quite 
variable;  the  volume  ranging  from  (UO  to 
1,280  cubic  feet  per  second.  The  refeiees 
first  appointed  found,  among  other  things, 
that  partition  of  the  property  in  kind  was 
"not  practically  possible,  without  an  indefi- 
nitely continuing  intelligent  operation  and 
supervision  of  the  appliances  that  might  be 
erected,  conducted,  moreover,  in  a  judicial 
spirit."  The  referees  last  appointed  made 
practically  the  same  finding,  for  they  recom- 
mended the  appointment  of  a  superintendent 
or  inspector  to  control  the  apparatus,  and 
measure  out  to  each  owner  his  share  of  the 
water.  We  may  now  proceed  to  a  considera- 
tion of  the  various  questions  presented  by  the 
record.  It  is  to  be  observed  that  the  appel- 
lants do  not  question  that  partition  of  a  water 
power  may  be  had  in  a  proper  case.  Indeed, 
they  are  not  in  position  to  make  any  such 
claim,  for  they  instituted  the  action,  and  are 
now  insisting  that  partition  be  made.  More- 
over, the  question  was  put  at  rest,  so  far  as 
this  court  is  concerned,  by  the  case  of  Cooper 
V.  Water  Power  Co.,  42  Iowa,  398,  which 
involved  a  partition  of  the  very  water  power 
we  are  now  considering.  Their  contention 
is  that,  under  the  showing  made  in  this  case, 
partition  cannot  be  made  in  kind,  but  must 
be  brought  about  by  a  sale  and  division  of 
the  proceeds.  They  further  claim  that,  if 
partition  could  be  made  in  kind,  the  orders 
and  decree  of  the  court  in  this  case,  in  bo  far 
as  it  directed  the  repair  and  Improvement  of 
the  property,  the  building  of  the  weirs,  and 
the  appointment  of  a  supervisor  or  inspector, 
are  erroneous,  and  should  be  reversed. 

At  the  threshold  of  the  case  we  are  met  by 
a  claim  from  appellees'  counsel  that  we  can- 
not consider  the  points  made  by  appellants 
for  the  reason  that  the  original  decree  ren- 
dered in  the  case  is  an  adjudication  that  par- 
tition could  be  made  of  the  property  In  kind, 
and  that  appellants  are  not  for  that  reason  in 
position  to  complain.  This  original  decree, 
as  we  have  said,  was  an  Interlocutory  one.  It 
established  and  eonftrmed  the  respective  In- 
terests of  the  parties  Ir  and  to  the  property, 
and  appointed  referees  to  make  partition. 
The  referees  first  appointed  reported  that 
they  could  not  do  so  in  kind,  and  they  recom- 
mended the  sale  of  the  property.  This  report 
was  set  aside,  and  new  referees  appointed. 
They  made  a  report  recommending  partition 
as  heretofore  stated.  This  last  report  was  ap- 
proved, and  the  referees  were  directed  to 
construct  the  weirs,  and  make  the  Improve- 
ments and  repairs  of  the  property  as  recom- 
mended by  them.  We  do  not  think  that  the 
original  decree,  although  it  seems  to  have 
been  consented  to  by  appellants,  Is  conchisive 
of  the  qnestion  as  to  how  the  partition  should 
be  made;  that  is  to  say,  whether  it  should 
be  made  in  kind,  or  the  property  sold,  and 
the  proceeds  divided.  It  certainly  Is  not  true 
that  partition  should  be  made  In  kind,  under 
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this  decree,  If  the  referees  appointed  discover- 
ed, upon  inTestlgatlon,  that  it  could  not  be 
done.  It  seems  to  us  that  the  finding  was 
no  more  than  the  ordinary  Interlocutory  de- 
cree In  such  cases,  establishing  and  confirm- 
ing the  interests  of  the  various  parties,  and 
appointing  the  referees  to  make  partition. 
Whether  It  should  be  made  in  kind,  or  the 
property  sold,  and  the  proceeds  divided,  was 
left  for  decision  after  the  referees  had  made 
their  report  as  to  the  practicability  of  a  par- 
tition In  kind.  Certain  it  is  that,  if  the  ref- 
erees had  found  it  entirely  Impracticable  to 
divide  the  property  among  the  several  own- 
ers, the  court  was  not  bound  hand  and  foot 
by  the  original  decree.  In  such  a  case  It 
could  have  ordered  the  referees  to  make  a 
sale  and  divide  the  proceeds.  Of  this,  it 
seems  to  us,  there  can  be  no  question.  But, 
if  we  are  wrong  In  this,  it  does  not  follow 
that  the  order  of  the  court  directing  the  re- 
pairs of  the  property,  the  building  of  weirs, 
and  the  appointment  of  an  Inspector  can  he 
sustained.  The  original  decree  did  not  pro- 
vide for  any  such  thing,  and  the  question  as 
to  whether  or  not  these  things  should  be 
done  did  not  arise  until  the  referees  reported 
recommending  them. 

Appellees  further  contend  that  there  has, 
as  yet,  been  no  order  from  which  plaintiffs 
may  appeaL  It  Is  said  that  "none  of  the 
questions  Involved  the  merits  of  the  case,  or 
affect  the  final  decision,  because  the  first 
two  are  only  the  suggestions  of  the  referees 
aa  to  what  should  be  done,  and  the  third  In 
no  manner  affects  the  final  decision,  for  the 
reason  that  the  order  was  proper,  in  order  to 
save  the  balance  of  the  property  sought  to  be 
partitioned."  In  this  we  think  the  appellees 
are  In  error.  It  Is  true  the  final  decision 
has  not  yet  been  passed.  But  the  court  did 
direct  the  construction  of  the  weirs,  which 
will  cost  In  the  neighborhood  of  $8,000,  and 
further  directed  that  the  property  be  repair- 
ed and  Improved  at  an  estimated  expense  of 
from  $7,000  to  $12,000  preliminary  to  the  final 
decree  In  the  case.  Manifestly,  these  orders 
materially  aftected  the  final  decision  and  in- 
volved the  merits  of  the  controversy.  The 
ruling  of  the  court  was.  In  effect,  a  holding 
tliat  the  property  could  be  partitioned  In  kind, 
and  that  a  sale  should  not  be  bad.  This 
was  really  the  only  question  in  the  case.  All 
else  was  largely  ministerial  or  administra- 
tive. As  sustaining  our  conclusions,  see 
Bumham  v.  Thompson,  85  Iowa,  421,  and 
Brown  v.  Harper,  54  Iowa,  54«,  6  N.  W.  747. 

It  Is  further  argued,  on  behalf  of  appel- 
lees, that  defendants  cannot  complain  of  the 
order  of  the  court  setting  aside  the  report 
made  by  the  referees  first  appointed,  for  the 
reason  that  no  appeal  was  taken  therefrom 
within  the  six  months  required  by  law.  We 
do  not  think  a  decision  of  this  question  is 
necessary  to  a  disposition  of  the  case,  aad 
therefore  will  not  consider  it 

The  controlling  point  in  the  case  is  the  cor- 
rectness of  the  ruling  approving  the  report  of 


the  referees  last  appointed,  the  direction  given 
them  to  make  repairs  and  incur  the  expense- 
necessary  to  make  the  partition  effective,  and 
the  refusal  of  the  court  to  order  the  sale  of 
the  property.  It  has  already  been^  noticed 
that  the  referees  and  the  court  found  it  nec- 
essary to  involve  the  parties  in  an  expense  of 
more  than  $16,000  before  partition  of  the 
property  could  be  made.  The  referees  also 
found  that,  after  making  this  expense,  the- 
partition  would  not  be  effective  without  the 
personal  supervision  of  some  overseer,  who 
should  equalize  the  flow  of  the  water,  and 
direct  It  into  proper  channels,  and  so  divide 
it  that  each  one  of  the  parties  in  interest 
should  receive  his  proper  share.  This  report, 
with  a  recommendation  of  such  a  person,  wa» 
fully  approved  by  the  court.  We  are  cieariy 
of  the  opinion  tliat  these  orders  and  rulings 
of  the  court,  made  upon  the  recommendation 
of  the  referees,  cannot  be  sustained. 

The  object  of  partition  proceedings  is  to 
enable  those  who  own  property  as  Joint  ten- 
ants, or  co-parceners,  or  tenants  hi  common  to- 
so  put  an  end  to  the  tenancy  as  to  vest  In 
each  a  sole  estate  in  specific  property  or  an- 
allotment  of  the  lands  or  tenements.  It  con- . 
templates  an  absolute  severance  of  the  indi- 
vidual Interests  of  each  Joint  owner,  and, 
after  partition,  each  has  the  right  to  enjoy 
his  estate  without  supervision,  let,  or  lUn- 
drance  from  the  other.  Unless  this  can  be 
accomplished,  then  the  Joint  estate  ought  to- 
be  sold,  and  the  proceeds  divided.  Courts 
should  be,  and  are,  adverse  to  any  rule  which 
will  compel  unwilling  persons  to  use  their 
property  in  common.  Now,  it  seems  to  be 
practically  conceded  by  all  parties  fliat,  ta 
make  partition  in  kind  effective  in  this  case, 
there  must  be  an  Inspector  or  supervisor  ap- 
pointed, whose  duty  It  will  be  to  divide  the 
water,  keep  up  the  welts,  and  otherwise 
oversee  the  property  for  the  joint  benefit  of 
the  owners  thereof.  It  seems  to  us  that  thl» 
is  not  a  partition  of  the  property,  and  that, 
when  such  an  appointment  is  required  in  or- 
der that  each  owner  may  receive  his  propor- 
tion of  the  water,  from  this  fact  alone,  it  la 
apparent  that  a  sale  should  be  made.  By 
what  authority,  we  Inquire,  could  such  an  in- 
spector make  Improvements  of  the  property 
for  the  benefit  of  the  owners  thereof,  if  they 
owned  it  in  severalty?  What  right  would 
such  an  Inspector  have  to  go  upon  the  prop- 
erty of  one  for  the  benefit  of  another  after 
partition  in  kind  should  be  made?  By  what 
authority  could  he  make  repairs,  and  charge 
the  expense  thereof,  or  any  part  thereof,  to 
the  one  not  consenting  thereto?  It  seems  to 
us  that  an  order  contemplating  such  a  pro- 
cedure Is  not  a  partition  at  all.  It  is  noth- 
ing more  than  the  appointment  of  an  agent 
to  divide  the  water,  and  to  see  that  each  ot 
the  joint  owners  gets  his  proper  share  there- 
of. It  is  simply  taking  the  management  ot 
the  property  out  of  the  hands  of  the  Joint 
owners,  and  placing  it  in  charge  of  an  officer 
of  court    No  allotment  is  made  of  an  aliquot 
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part  of  tbe  estate  to  any  one.  In  the  case 
of  Cooper  T.  Water  Power  Co.,  supra,  we 
said:  "The  rules  goyeming  the  partition 
should  be  certain,  definite,  and  self-adjust- 
ing, so  they  will  readily  apply  to  the  future 
state  and  condition  of  the  power."  On  account 
of  the  rariable  flow  of  water  in  the  Cedar 
rlrer,  it  Is  perfectly  clear  that  no  partition 
could  be  made  which  would  "readily  apply 
to  the  future  state  and  condition  of  the  pow- 
■er."  It  seems  to  be  agreed  by  all  the  experts 
who  have  had  anything  to  do  with  the  case 
that  division  of  the  property  Is  not  practica- 
ble "without  an  Indefinitely  continuing  intel- 
ligent operation  of  the  appliances  that  might 
be  erected."  The  case  of  McQillivray  t. 
E^ran8,  27  CaL  98,  Is  closely  in  point  on  this 
iwopoaition.  The  court  there,  in  speaking  of 
uraeh  such  a  case  as  we  hare  here,  said: 
"The  only  partition  that  the  court  can  make 
which  will  definitely  and  permanently  end 
tbe  dispute  of  the  parties,  and  do  justice  be- 
tween them,  is  to  order  a  sale  and  distribute 
lite  proceeds."  Again,  the  court  said:  "An 
attempt  to  do  It  [diflde  the  water]  would  be, 
not  to  end,  but  to  encourage  and  multiply, 
litigation  to  an  unlimited  extent."  See,  also, 
Higglnbottom  v.  Short,  57  Am.  Dec  198. 

The  most  serious  objection  to  the  order  of 
the  court  is  the  direction  therein  given  to 
tbe  referees  to  expend  more  than  $3,000  in 
the  repairs  of  the  property,  and  almost  an 
equal  stun  In  the  construction  of  weirs,  etc.. 
In  order  to  partially  effectuate  the  partition, 
and  this  against  the  express  wishes  and  de- 
sires of  the  owners  of  the  huger  part  of  the 
property.  It  cannot  be  that  one  may  thus 
he  conp^led,  against  his  expressed  wishes 
and  desires,  to  pay  for  improving  bis  prop- 
erty for  tbe  benefit  of  his  neighbor.  Such  an 
order  is  an  infraction  it  the  rights  and  prin- 
ciples which  are  guarantied  to  us  by  our  form 
at  government  It  is  a  blow  at  the  liberty  of 
tbe  individaal,  and  does  not  comport  with 
onr  Ideas  of  the  rights  of  property.  Why 
Bbonid  the  property  of  appellants  be  taken  in 
•tder  that  certain  advantages  may  flow  to 
the  appellees?  Can  one  be  made  the  debtor 
«f  another,  without  hlv  consent,  express  or 
Implied? 

It  is  argued  by  appellees,  however,  that  as 
one  joint  tenant  or  ten<mt  In  common  may 
make  repairs  and  charge  a  proportionate 
amount  of  the  expense  thereof  against  a  co- 
tenant,  the  order  of  the  court  In  this  case  is 
proper  and  legal  The  taUacy  of  this  argu> 
Bent  is  exposed,  however,  when  we  consider 
that  the  building  of  the  weir  was  not  a  re- 
pair of  the  property.  It  was  in  the  nature  of 
a  permanent  improvement,  ^^/is  of  the  ex- 
pense of  which  must  be  borne  by  tbe  appel- 
lants in  order  that  appellees  may  enjoy  i/jt 
of  the  water  power.  We  do  think  it  Is  the 
law  that  one  co-tenant  may  make  improve- 
ments npon  the  conunon  property,  and  charge 
the  expense,  or  any  part  thereof,  to  his  co- 
tenant.  See  Freem.  Co-ten.  g  202.  That  he 
may  make  needed  repairs  In  some  cases,  and 


charge  a  proportionate  part  ot  tbe  expense 
thereof  to  his  co-tenant,  may  be  conceded ;  but 
such  Is  not  this  ca<>e.  We  do  not  think  there 
was  any  authority  in  the  court  to  anthsrlze 
the  expenditure  of  $8,000  Id  the  building  of 
the  weirs  in  order  to  effectuate  the  partition. 
The  case  of  Field  v.  Lelter,  117  111.  3il,  7 
N.  E.  279,  Is  strocg'y  In  point  on  tlii.i  prop- 
osition, and  the  reasoning  of  the  court  In 
that  case  Is  quite  conclusive  of  the  proposi- 
tion here  considered.  See,  also,  Dyer  v.  Low- 
ell, 30  Me.  217  We  need  not  decide  wheth- 
er the  court  may  not,  In  any  case  of  partition, 
direct  the  referees  to  make  needed  repairs 
of  the  property  sought  to  be  divided.  It  Is 
enough  to  say  here  that  It  quite  clearly  ap- 
pears that  the  r^airs  were  directed,  not  for 
the  purpose  of  saving  or  caring  for  the  proi>- 
erty,  but  in  order  to  accomplish  the  partition, 
—to  raise  the  level  of  tbe  water  so  that  each 
of  the  parties  might  be  given  his  proportion- 
ate share  thereof.  We  are  satisfied  that 
such  an  order  is  without  authority  of  law. 

Our  consideration  of  the  case  leads  us  to 
the  conclusion  that  this  Is  not  a  case  where 
there  can  be  a  fail  division  of  the  property 
In  kind.  Tlie  only  wsy  (n  which  partition 
can  be  made  is  to  sell  the  property  and  di- 
vide tbe  proceeda  On  account  of  the  con- 
dition of  the  property,  the  inconsiderable  in- 
terest of  the  appellees  therein  as  compared 
with  that  held  by  appellants,  the  varlabaity 
of  the  flow  of  water  to  the  river,  and  other 
matters  not  necessary  to  be  enumerated,  it 
seems  to  us  that  partition  by  allotment  In 
kind  Is  absolutely  ImpracHpable.  Wh-it  we 
have  said  is  not  in  conflict  with  the  case  of 
Cooper  V.  Water  Power  Co.,  supra.  We  have 
held  that  there  maj  be  partition,  but  we 
thhik  it  must  be  accomplished  by  a  sale  rath- 
er than  a  division  of  the  estate.  True,  there 
are  B(»ne  suggestions  made  in  the  case  Just 
cited  as  to  how  partition  may  be  accomplished, 
but  the  record  la  this  case  shows  conclusively 
that  It  Is  Impossible  to  make  partition  by  fol- 
lowing the  methods  there  pointed  out  These 
suggestions  are  not  binding  iqton  us,  for  they 
are  no  part  of  the  law  of  the  case.  For  tlie 
E|asons  pointed  out,  the  judgment  of  the  dla- 
fflct   court   la   reversed. 


STATE  V.  HARLAN. 

(Supreme  Court  of  Iowa.     May  22,  1896.) 

Ckiminai.  Law  —  Witnessbs  not  bbtore  ORjLin> 

JcBi — Notice  to  Ukfekdant— Raps — 

SUFFICIENOT   OF  EtidBNCE. 

1.  Under  Code,  i  4421.  requiring  that  in 
criminal  cases  notice  shall  be  given  to  the  de- 
fendant of  the  Introduction  of  witnesses  not  ex- 
amined before  the  grand  jury,  stating  the  sub- 
stance of  what  it  is  expected  to  prove  by  them, 
a  notice  reciting  that  certain  persons  would  he 
introduced,  and  that  it  was  expected  to  be 
proved  by  each  of  said  witnesses  that  they  were 
present  when  defendant  was  arrested,  and  saw 
what  he  did  and  hoard  what  he  said,  was  suf- 
ficient to  render  admissible  the  testimony  of 
such  witnesses  as  to  statements  made  by  the 
defendant  at  the  time  ot  bis  arrest. 
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2.  On  trial  for  rape  the  fact  of  intercoane 
was  proved,  and  the  prosecntrix  testified  poai- 
tiTely  that  defendant  forced  her  into  the  bed, 
and,  bT  threats  and  brandishing  a  knife,  ac- 
complished his  desirns  bj  force  and  terror 
which  she  was  utterTj  anable  to  resist  Other 
evidence  tended  to  corroborate  the  prosecutrix. 
Beld,  that  the  evidence  was  suiGcient  to  support 
a  verdict  of  cruilty. 

Appeal  from  district  court,  Keokuk  coun- 
ty; David  Ryan,  Judge. 

Indictment  for  rape.  Verdict  of  guilty, 
and  sentence  of  25  years  In  the  penitentiary. 
Defendant  appeals.    Affirmed. 

Hamilton  &  Donahue,  for  appellant  Mil- 
ton Remley,  Atty.  Gen.,  Jesse  A.  Miller,  and 
F.  U  Ooldner,  Oo.  Atty.,  for  the  State. 

ROTHROCK,  O.  J.  1.  It  appears  that  tbe 
defendant  was  arrested  within  a  short  time 
after  tbe  alleged  crime  was  committed. 
Several  persona  were  present  when  the  at^ 
rest  was  made,  and  tbe  cause  of  tbe  arrest 
was  the  subject  of  a  conversatton  in  which 
tbe  defendant  participated.  The  persons 
who  were  present  at  that  time  were  not  ex- 
amined as  witnesses  before  tbe  grand  jury, 
and  tbelr  names  did  not  appear  on  tbe  back 
of  tbe  indictment  Tbe  attorney  for  the 
prosecution  caused  a  notice  to  be  served  on 
tbe  defendant  witbln  tbe  proper  time.  In 
which  notice  it  was  stated  that  "Clark  Cook, 
Hedrick,  Iowa,  town  marshal;  Wm.  De  Ar- 
mored, Hedrick,  Iowa,  mechanic;  and  J.  W. 
Jones,  Hedrick,  Iowa,  mechanic,"— would  be 
Introduced  and  examined  as  witnesses  on 
the  trial  against  the  defendant  and  that  it 
was  expected  to  be  proved  by  each  of  said 
witnesses,  in  substance,  "that  they  were 
present  when  you  [the  defendant]  were  ar- 
rested In  this  cause,  saw  what  you  did,  and 
beard  what  you  said."  When  the  witnesses 
were  produced  they  were  sworn,  and  they 
testifled  to  statements  made  by  the  defend- 
ant when  be  was  arrested  which  were  in 
the  nature  of  admissions  against  himself 
and  which  might  fairly  be  considered  by  the 
Jury  In  determining  his  guilt  The  defend- 
ant made  timely  objections  to  the  examina- 
tion of  the  witnesses  on  the  ground  that  tly 
notice  served  upon  the  defendant  was  in- 
sufficient because  It  did  not  state  tbe  sub- 
stance of  what  tbe  prosecution  expected  to 
prove  by  tbe  witnesses,  as  required  by  sec- 
tion 4421  of  the  Code.  The  objection  to  the 
examination  of  the  witnesses  was  overruled, 
and  an  exception  was  taken  to  tbe  ruling. 
It  Is  urged  in  behalf  of  the  defendant  that 
this  ruling  of  the  court  was  reversible  er- 
ror. Section  4293  of  the  Code,  which  re- 
quires that  the  minutes  of  the  testimony  of 
tbe  witnesses  upon  which  an  Indictment  has 
been  found  must  be  returned  with  the  in- 
dictment and  the  provision  of  section  4421, 
requiring  notice  to  be  given  of  the  introduc- 
tion and  examination  of  witnesses  not  ex- 
amined before  the  grand  jury,  are  for  tbe 
purpose  of  imparting  to  the  accused  such 
knowledge  of  tbe  evidence  which   will   be 


given  against  him  as  will  enable  Um  to 
make  proper  preparations  to  contradict  or 
explain  it  State  v.  Balnsbarger,  T4  Iowa. 
196,  87  N.  W.  153.  Notwithstanding  this  U 
tbe  purpose  and  object  of  the  statute,  it  was 
long  since  determined  by  this  court  that 
tbe  witnesses  who  were  examined  before 
tbe  g^and  jury,  and  the  minutes  of  whose 
testimony  were  returned  with  tbe  Indict- 
ment may  be  examined  on  other  questions 
of  fact  In  tbe  case  than  those  stated  in  tbe 
minutes  of  the  testimony  returned  with  tbe 
indictment  State  v.  Bowers,  17  Iowa,  46; 
State  V.  Ostrander,  18  Iowa,  435;  State  t. 
McCoy,  20  Iowa,  262.  And  the  same  rule 
has  been  adopted  with  reference  to  the  no- 
tice given  of  tbe  examination  of  witnesses 
wbo  were  not  examined  before  the  grand 
jury;  that  is,  tbe  examination  la  not  to  be 
limited  to  the  matters  stated  in  tbe  notice. 
State  V.  Oralg,  78  Iowa,  637,  43  N.  W.  462. 
And  see  State  v.  Yetzer  (opinion  filed  April 
8th  of  the  present  year)  66  N.  W.  737.  It 
was  held  in  the  case  of  State  v.  Kreder 
(Iowa)  52  N.  W.  658,  that  a  notice  of  the 
Introduction  of  witnesses,  which  stated  that 
It  was  expected  to  prove  by  said  witnesses 
"that  the  nuisance  has  been  kept  and  main- 
tained by  you  as  charged  In  the  Indictment." 
did  not  state  facta  sufficient  to  entitle  the 
state  to  examine  the  witnesses  on  the  trial 
of  the  case.  In  that  case  there  was  not 
even  an  attempt  to  give  tbe  defendant  no- 
tice of  time,  place,  or  circumstances  which 
would  enable  him  to  discover  what  was  ex- 
pected to  be  proven  by  the  witnessea  The 
notice  in  this  case  Is  somewhat  different 
It  surely  was  not  necessary  to  state  the  time 
or  place  of  the  arrest  And  tbe  attention  of 
the  defendant  was  directed  to  what  he  did 
and  said  on  that  occasion.  It  is  true  that 
the  language  and  tbe  character  of  tbe  acts 
are  net  set  out  in  the  notice.  But  there  is 
sufficient  to  direct  tbe  defendant's  atten- 
tion to  them,  and  to  enable  bim  to  produce 
other  witnesses,  if  any,  wbo  were  present 
to  explain,  his  acts  and  what  be  said,  or  to 
contradict  the  witnesses  for  the  state  if  tbey 
did  not  testify  truthfully.  As  Is  8a4d  in 
State  V.  Rainsbarger,  supra,  "If  the  state 
were  required  to  produce  evidence  conform- 
ing In  every  Important  particular  to  the  no- 
tice, the  statute  would  defeat  Justice  when 
a  noncompliance  in  unimportant  matters 
would  not  prejudice  tbe  rights  of  the  ac- 
cused." In  view  of  tbe  construction  which 
this  court  apparently  was  compelled  to  give 
to  both  of  tbe  sections  of  the  Code  herein 
considered,  In  order  that  tbe  administration 
of  justice  might  be  maintained  and  not  de- 
feated, we  think  the  district  court  did  not 
err  in  overruling  tbe  objection  to  the  ex- 
amination of  the  witnesses. 

2.  The  defendant  Is  a  married  man,  aad 
resided  at  tbe  Uttle  village  of  Hedrick.  BU 
wife  was  far  advanced  in  pregnancy.  He 
went  into  the  countty,  three  miles  from 
tbe  village,  and  hired  tbe  prosecuting  wit- 
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ness  to  do  bousework  for  him  during  his 
■Kite's  approaching  lllneas.  She  was  a  girl 
aged  19  years.  She  worked  for  him  abont 
one  week,  when,  after  his  wife  retired  to 
bed,  late  at  night,  he  and  the  prosecuting 
witness  got  Into  the  same  bed,— the  wife 
next  the  wall,  and  the  prosecuting  witness 
next  to  her,  and  the  defendant  In  front. 
While  In  this  situation  the  defendant  had 
sexual  Intercourse  with  the  prosecutrix 
three  times  during  the  night  These  facts 
are  really  not  in  dispute.  The  only  contro- 
versy Is  whether  the  criminal  act  was  done 
by  the  defendant  by  force,  and  against  the 
will  of  the  glrL  She  testified  In  the  most 
posltlye  terms  that  he  forced  her  to  and  In- 
to the  bed  by  seizing  hold  of  her  and  push- 
ing, and  by  threats  and  brandishing  a  large 
knife,  and  that  he  accomplished  his  designs 
by  force  and  terror  which  she  was  utterly 
nnable  to  resist  On  the  next  morning  after 
the  occurrence  the  wife  took  poison,  and  it 
was  thought  during  the  day  that  she  would 
die.  But  she  recoTered,  and  was  delivered 
of  a  child  in  a  few  days  afterwards.  The 
taking  of  the  poison  and  her  sickness  caused 
a  number  of  neighbors  to  ylslt  and  remain 
at  the  bouse  during  the  day.  These  persons 
were  examined  as  witnesses,  as  well  as 
those  present  when  the  defendant  was  ar- 
rested, and  we  think  that  the  claim  of  coun- 
sel tiiflt  the  verdict  was  not  supported  by 
the  evidence  is  not  well  taken.  Objections 
are  made  to  the  charge  to  the  Jury,  and  to 
mlings  on  the  evidence,  which  we  do  not 
tliink  demand  special'  consideration.  We 
discover  no  error,  and  the  judgntent  of  the 
district  court  is  alBrmed. 


GREEN  BAT   LUHBBR  CO.   v.   MILLER 
et  al. 

(Sopreme  Court  of  Iowa.     May  22,  1806.) 
Supidemental  opinion.     For  original  (pin- 
ion, see  62  N.  W.  742. 

PEE  CURIAM.  An  error  in  the  concluding 
words  of  the  foregoing  opinion  (62  N.  W.  742) 
led  OS  to  grant  a  rehearing.  The  petition 
presents  simply  the  one  question,  and  the 
datm  of  error  meets  with  no  resistance.  The 
opinion  places  the  Cnlbertson  mortgage  as  so- 
pcrior  to  plaintiff's  second  lien,  and  it  is  in  this 
Uiat  the  error  consists.  Plaintiff's  two  liens 
are  superior  to  the  Cnlbertson  mortgage,  and 
tlie  opinion  is  so  modified  as  to  show  that  oon- 
dn«lon.    Reversed. 


LEEDS  LUMBER  CO.  v.  HAWORTH  et  al. 
(Supreme  Court  of  Iowa.     May  22,  1886.) 

LlMITATtOM  OP  A0TIO98— RDRNINO  OF  StaTUTBS— 

Residexcb  op  Drbtok. 

Under  Code,  (  2533,  providing  that  the 

tone  daring  which  a  defMidant  la  a  nonresident 

•hall  not  be  iadnded  in  computing  the  periods 

of  limitationa,  the  nonresidence  of  the  owner  of 


land  to  whom  materials  were  furnished  for  a 
building  thereon  prevents  the  running  of  the 
statute  against  an  action  to  enforce  a  mechan- 
ic's lien  for  the  materials,  as  against  persons 
having  Hens  on  the  land  against  which  the  me- 
chanic's lien  is  sought  to  be  enforced. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  George  W.  Wakefield,  Judge. 

Plaintiff,  on  March  29,  1894,  began  its  ac- 
tion in  the  district  court  of  Woodbury  county 
against  the  defendants,  for  the  establishment 
and  foreclosure  of  a  mechanic's  lien.  The  pe- 
tition charged  that  en  AprU  22,  1891,  plaintiff 
made  a  contract  with  Eva  M.  Haworth  and 
L  N.  Haworth  to  furnish  building  material 
for  a  bouse  on  a  certain  lot  In  the  city  of  Sioux 
City;  that  Eva  M.  Haworth  owned  said  lot 
imder  a  contract  with  plaintiff;  that  certain 
materials  were  furnished  for  said  building, 
for  which  there  was  $108.80  due;  that  said 
materials  were  delivered,  and  the  prices  char- 
ged therefor  were  the  reasonable  value  of  the 
same;  that  a  duly  itemized  and  verified  ac- 
count was  on  August  9,  1891,  filed  In  the  of- 
fice of  the  clerk  of  the  district  court  of  said 
county.  It  is  also  alleged  that  both  the  Ha- 
worths  have  been  nonresidents  of  the  state  of 
Iowa  for  two  years  last  past  so  that  service 
of  process  could  not  be  had  upon  them  in  this 
state;  that  the  legal  title  to  the  premises  is  in 
the  Fidelity  Loan  &  Trust  Company,  trustee 
in  a  deed  of  trust  to  secure  bonds  which  are 
outstanding  and  unpaid.  To  this  petition, 
the  defendants,  except  the  Haworths,  demur- 
rod,  on  the  ground  that  the  right  to  foreclose 
a  mechanic's  lien  upon  the  property  was  bar- 
red by  the  statute  of  limitations.  The  demur- 
rer was  overruled  by  the  court  and,  the  said 
defendants  excepting  and  electing  to  stand 
on  their  demurrer,  the  court  entered  a  de- 
cree In  favor  of  plaintiff,  holding  Its  lien  su- 
perior, to  the  liens  of  the  said  defendants. 
From  this  decree  said  defendants  appeaL 
Affirmed. 

Kean  &  Sherman  and  S.  E.  Hostener,  for 
appellants.     F.  B.  Robinson,  for  appellee. 

KINNE,  J.  The  sole  question  presented 
by  this  appeal  is  whether  an  action  to  fore- 
close a  mechanic's  lien,  not  barred  by  the 
statute  of  limitations  against  the  principal 
debtor,  by  reason  of  her  removal  from  the 
state  before  the  statute  had  fully  run,  and 
her  constant  nonresidence  thereafter.  Is  bar- 
red as  to  other  persons  holding  liens  upon 
the  premises  who  liave  been  residents  of  the 
state  during  the  entire  period.  Our  statute 
provides  that  the  following  actions  may  be 
"brought  within  the  times  herein  limited,  re- 
spectively, after  their  causes  accrue,  and  not 
afterwards,  except  when  otherwise  specially 
declared:  •  *  *  Actions  to  f^foroe  a  me- 
chanic's lien,  within  two  years  from  the  time 
of  filing  the  statement  in  the  clerk's  office." 
Code,  8  2529,  snbd.  2.  It  is  also  provided 
that  "the  time  during  which  a  defendant  Is  a 
nonresident  of  the  state  shall  not  be  Included 
in  computing  any  of  the  periods  of  limitations 
above    prescribed."     Code,    f    2533.    Appel- 
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lants  were  not  parties  to  the  contract  be- 
tween plaintiff  and  ttie  Haworths.  Tliey  are 
Id  do  way  privy  to  it  The  statute  was  not 
set  in  operation  by  any  act  of  theirs.  Tbe 
debt  was  Eya  M.  Haworth's,  aod  such  debt, 
under  the  statute,  gaye  tbe  right  to  the  Uen 
wtilch  plaintiff  seelu  to  assert  A  mechan- 
ic's lien,  in  a  sense  at  least.  Is  an  incident 
of  a  debt,  tbe  result  of  a  contract  We  haye 
held  that  when,  by  reason  of  the  nonresl- 
-dence  of  the  defendant,  an  action  upon  a 
promissory  note  Is  not  barred,  an  action  to 
foreclose  a  mortgage  securing  the  note  is  not 
barred  as  against  subsequent  purchasers  and 
Junior  llenholders,  who  have  been  residents 
of  the  state  during  the  entire  statutory  pe- 
riod; that  BO  long  as  the  mortgage  is  en- 
forceable as  against  the  original  debtor,  the 
statute  is  no  bar  to  Its  enforcement  against 
the  subsequent  llenholders.  Clinton  Co.  y. 
Cox,  37  Iowa,  570;  Shearer  y.  Mills,  35  Iowa. 
600;  Robertson  y.  StuhlmlUer  (Iowa)  61  N.  W. 
986.  The  doctrine  announced  in  these  and 
other  cases  is  applicable  to  the  case  at  bar, 
and,  following  it  the  district  court  properly 
orerruled  tbe  demurrer.     Affirmed. 


COWGILL  T.  PICKERELU 

(Supreme  C!ourt  of  Iowa.     May  22,  18D6.) 

AoBKT— Com  pen'satiom. 

For  acting  as  defendant's  agent  in  the 

cnltlratlon  and  lease  of  a  farm  for  a  number 

of  years,  and  the  sale  thereof,  $200  was  not 

excessive  oompensation. 

Appeal  from  district  court,  Mahaska  coun- 
ty;  A.  R.  Dewey,  Judge. 

This  is  an  action  In  equity  brought  by  plain- 
tiff to  require  the  defendant  to  account  for 
the  rents  and  profits  of  a  certain  240  acres 
of  lan^  in  Mahadui  county,  which  bel&nged 
to  the  plaintiff,  recetyed  by  the  defendant 
ms  agent  for  the  plaintiff  for  the  years  1873 
to  1891,  indusiye.  Defendant  answered, 
averring  that  at  the  end  of  each  year  he  did 
account  to  the  plaintiff  for  all  the  rents  re- 
ceived for  the  year,  after  paying  taxes  and 
Improvements  on  the  land,  and,  by  way  of 
counterclaim,  asked  to  recover  (500  as  com- 
peDsatioD  for  services  rendered  In  renting 
■aid  premises  and  in  the  sale  of  the  same, 
and  also  "for  service  as  agent  in  connec- 
tion with  the  settlement  of  the  Drennlng  liti- 
gation." Decree  was  entered  dismissing  the 
plaintiff's  blU  on  its  merits,  to  which  the 
plalDtiff  excepted,  aid  dismissing  the  defend- 
aat's  cross  blli.    Plaintiff  appeals.    Affirmed. 

Searle  &  Keating  and  O.  C.  Morgam,  for 
appellant    J.  B.  Bolton,  for  appellee. 

GIVEN,  J.  1.  The  following  facts  are  un- 
coDtroverted,  or  fairly  established  by  prepon- 
derance of  the  evidence:  Plaintiff  was  a 
resident  of  Ohio;  and  defendant  of  Ma- 
liaska   county,   Iowa.    They  were  intimate 


friends,  aDd  members  of  the  Society  of 
FrieDds.  Id  1872  they  agreed  that  defend- 
ant should  bring  sM  land  into  cultivation, 
pay  the  taxes  thereon,  and  fence  the  same, 
for  which  he  was  to  have  the  use  thereof 
for  six  years.  At  the  expiration  of  said  time 
the  defendant  in  pursuance  of  a  mutual  nn- 
derstanding  between  the  parties,  took  charge 
of  said  premises  as  agent  for  the  plaintiff, 
with  authority  to  lease  the  same,  and  out  o( 
the  rents  and  profits  to  pay  taxes  and  nec- 
essary expenses  of  repairs,  which  the  de- 
fendant continued  to  do  up  to  the  spring  of 
1892;  sometimes  leasing  for  cash  and  pan 
of  the  taxes,  and  at  other  times  for  grain 
rent.  In  1880  defendant  with  the  con.<ient 
of  plaintiff,  leased  tha  west  half  of  said  land 
to  one  White  for  a  term  of  six  years,  in  con- 
sideration of  White's  clearing  np  tbe  brush, 
breaking  the  land,  making  a  farm  thereof, 
and  building  a  house  thereon.  White  made 
the  improvements,  and  kept  the  land  for  six 
years,  defendant  paying  the  taxes  tbere«n 
out  of  the  money  derived  from  the  rent  of  the 
other  part  of  the  land,  which  he  had  there- 
tofore put  Id  cnitivatioD. 

2.  The  controlling  question  is  whether  the 
defendant  did  account  to  the  plaintiff  at  the 
end  of  the  year  foi*  the  rents  received  and 
taxes  and  expenses  paid.  We  will  not  set 
out  or  discuss  the  evidence  on  this  subject 
While  it  Is  conflicting,  we  think  the  pre- 
Donderance  of  the  evidence  is  in  favor  of  the 
conclusion  that  the  defendant  did  accoant 
to  the  plaintiff,  to  his  satisfactton,  np  to  and 
Including  the  year  IS91.  We  are  satisfied 
that  it  was  understood  between  the  parties 
that  the  defendant  should  account  yearly, 
and,  while  it  is  no  doubt'  true  that  his  ac- 
counting was  at  times  somewhat  carelessly 
and  imperfectly  rendered,  yet  we  think  It 
was  to  the  satisfaction  of  the  plaintiff.  We 
do  not  concur  in  the  view  of  plaintiff's  coun- 
sel that  there  was  to  be  no  acconnting  until 
the  agency  was  terminated  by  a  sale  of  the 
land.  The  land  was  sold  about  Mardi  L 
1892,  and  thereby  tbe  agency  and  control  of 
the  defendant  over  the  land  were  terminated. 
Defendant  had  in  his  hands  $150,  received  as 
rent  for  the  rear  1891,  and  $50  in  cash, 
which  he  had  received  as  agent  of  the  plain- 
tiff on  the  sale  of  another  piece  of  land;  and 
this  $200  the  defendant  claims  as  compensa- 
tion for  his  services  as  agent  for  plaintiff 
in  taking  care  of  the  land  during  those  years, 
and  in  making  the  sale  thereof  for  plaintiff 
that  was  made  In  March.  1892.  We  are 
in  no  doubt  but  that  pbiintiff  Is  entitled  to 
compensation,  and  we  think  this  amount 
while  sufficient  is  not  greater  than  that  to 
which  he  is  entitled. 

This  view  of  the  case  renders  it  unneces- 
sary that  we  should  ncdce  the  ottier  ques- 
tions discussed.  Our  conclusion  is  that  the 
decree  of  the  dlstr.ct  court  is  fully  sustained 
by  the  evidence,  and  it  is  therefore  affirmed. 
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LAIRD  T.  BQUITABI^  LIFE  ASSUB.  SOQ 

OF  UNITE©  STATES. 

(Supreme  Court  ot  Iowa.     Maj  2S,  1896.) 

Witness— Impbacbmbot— Collateral  Mattbhs-!- 

Res  Obstjl 

1.  In  an  action  on  a  life  insnrance  policy 
dpfendaut  claimed  that  insured  committed  sui- 
cide, and  therefore  the  policy  was  avoided, 
whereas  plaintiff  claimed  she  was  murdered  bj 
her  husband.  There  was  no  dispute  but  that 
iniiared  died  from  poison.  Held,  that  for  the 
punjose  of  discrediting  the  testimony  of  the 
husband,  which  tended  to  show  suicide,  it  was 
error  to  admit  oridence  contradicting  denial 
OD  his  part  on  cross-examination  of  statements 
showing  that  he  was  desirous  of  sumtressing  the 
port-mortem  examiaation  of  insured. 

2.  It  is  also  error  to  admit  evidence  contra- 
dicting a  denial  on  his  part  on  cross-examination 
of  having  stated  to  his  wife  that  if  she  did  not 
■top  complaining  of  his  daughter  by  a  former 
wile  she  woold  'Tun  against  a  stump." 

3.  Evidence  that  a  month  after  insured's 
death  a  smaU  quantity  of  poison  of  the  same 
kind  as  that  which  caused  insured's  death 
was  foond  on  tlie  husband's  person  is  inadmis- 
nble  aa  res  gefltie. 

Appeal  from  district  court,  Fremont  coon- 
ty;   N.  W.  Macy,  Judge. 

Action  at  law  upon  a  life  Insurance  policy. 
Trial  by  Jury.  "Verdict  and  Judgment  for  the 
plahitiff.   Defendant  appeals.    Beversed. 

BerryhiU  &  Henry  and  B.  C.  Campbell, 
for  appellant  George  E.  Draper  and  W.  EL 
Mitchell,  for  appellee. 

BOTHBOCK,  G.  J.  L  The  policy  of  Insur- 
ance upon  which  the  action  is  founded  was 
Issued  and  dated  on  the  20th  day  of  October, 
1832,  In  pursuance  of  a  written  application 
therefor,  which  was  dated  September  29th 
in  the  same  year.  It  was  upon  the  life  of 
one  Fannie  Mawhor,  and  was  an  undertaking 
opoa  the  part  of  the  defendant  that  In  case 
of  her  death  the  defendant  would  pay  to  her 
two  minor  children.  In  whose  behalf  this  ac- 
tion was  brought,  the  sum  of  $2,000.  The 
assured  was  the  wife  of  William  Mawhor, 
and  at  the  same  time  that  the  policy  in  suit 
was  procured  another  policy  was  Issued  in- 
suring her  life  In  the  sum  of  (3,000  for  the 
benefit  of  her  husband.  The  Insurance  was 
procured  by  the  husband.  Mrs.  Mawhor  died 
on  the  25th  day  of  October,  1892,  a  few  days 
after  the  date  of  the  policy.  There  is  no 
claim  that  there  was  any  fraudulent  repre- 
sentations made  to  secure  the  Insurance. 
The  premium  therefor  was  fully  paid,  and 
the  only  matter  of  controversy  between  the 
parties  pertains  to  the  cause  of  the  death  of 
the  assured.  The  contract  of  Insurance  con- 
tained this  stipulation:  "It  Is  agreed  «  *  • 
that  self-destruction,  sane  or  Insane,  and  death 
in  consequence  of  Tiolatlon  of  law  within  'one 
year  from  the  date  thereof,  are  not  ris^s  as- 
sured by  the  society  in  the  contract"  No  at- 
tack Is  made  by  the  plaintiff  upon  the  validi- 
ty of  this  clause  In  the  contract  It  la  con- 
ceded that  if  Mrs.  Mawhor  committed  sui- 
cide, tbere  can  be  no  recovery  on  the  policy. 
The  defendant  made  the  issue  that  she  de- 
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Btroyed  her  own  life,  and  the  plaintiff's  claim, 
as  shown  by  the  evidence  and  the  arguments 
of  counsel.  Is  that  she  was  murdered  by  her 
husband.  She  died  very  suddenly,  and  it  is 
conceded  by  both  parties  that  her  death  was 
caused  by  taking  strychnine  poison;  defend- 
ant contending  that  she  took  the  poison  of  her 
own  volition,  and  plaintiff  claiming  that  it 
was  administered  to  her  by  her  husband 
without  her  knowledge  or  consent  At  the 
time  the  Insurance  was  effected,  Mawhor  and 
hia  wife  were  living  on  his  farm  in  Fremont 
county.  The  family  consisted  of  the  husband 
and  wife  and  the  two  minor  children  of  the 
wife  by  a  former  marriage.  Mawhor  was  a 
man  of  about  40  years  ot'  age,  and  hia  wife  was 
82  years  old.  He  had  several  children  by  a 
previous  marriage.  None  of  them  were  mem- 
bers of  the  family  for  some  time  before  the 
death  of  the  wife.  The  marriage  of  the  par- 
ties occurred  about  two  years  before  her 
death.  It  appears  in  the  arguments  of  coun- 
sel, and  is  not  disputed,  that  William  Mawhor 
was  indicted  for  the  murder  of  his  wife,  and 
that  the  place  of  trial  was  changed  to  Potta- 
wattamie county,  where  he  wa^  tried  by  a 
jury,  and  found  not  guilty.  After  that  he  re- 
moved to  the  state  of  Oregon,  where  he  now 
resides.  His  deposition  was  taken  In  that 
state  by  the  defendant,  and  It  was  used  in 
evidence  In  the  trial  of  this  case.  The  de- 
fendant died  a  motion  for  a  change  of  the 
place  of  trial  on  the  ground  that  the  inhabit- 
ants of  Fremont  county  were  so  prejudiced 
against  the  defendant,  because  of  their  be- 
lief that  Fannie  Mawhor  was  murdered,  that 
a  fair  and  Impartial  trial  could  not  be  had  In 
that  county.  The  application  ot  motion  was 
supported  by  a  number  of  affidavits  of  quite  a 
large  number  of  residents  of  the  county  to  the 
effect  that  no  such  prejudice  existed  in  the 
cc'imty  as  would  prevent  a  fair  trial  therein. 
A  number  of  these  persons  were  brought  be- 
fore the  court  on  the  hearing  of  the  motion, 
and  examined  touching  the  grounds  of  their 
belief  that  the  defendant  could  have  a  fair 
triaL  The  motion  was  overruled,  and  the  de- 
fendant contends  that  this  was  error.  We 
have  carefully  examined  the  affidavits  In  suj)- 
port  of  and  against  the  motion,  and  the  testi- 
mony of  the  witnesses  examined  on  the  hear- 
ing, and  we  conclude  that  the  Judgment 
should  not  be  reversed  on  this  ground.  We 
wUl  not  set  out  the  affidavits  and  evidence. 
The  case  made  for  a  change  of  venue  is  not 
nearly  so  strong  as  many  cases  In  which  this 
comrt  has  sustained  the  district  court  in  over- 
ruling like  motions. 

2.  It  appears  from  the  record  that  the  de- 
fendant assumed  the  burden  of  establishing 
the  defense  that  the  deceased  committed  sui- 
cide. The  deposition  of  Mawhor  was  read 
to  the  jury,  and  a  number  of  witnesses  were 
examined,  most  of  whom  appear  to  have  been 
In  some  way  connected  with  Mawhor  as  kin- 
dred or  relatives.  The  ultimate  fact  sought 
to  be  established  by  these  witnesses  was  that 
Mrs.  Mawhor  had  suicidal  tendencies;   that 
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she  frequently  stated  that  she  had  prepared 
I)ol8on  with  iDteDt  to  take  her  own  life,  and 
failed  to  take  it  only  because  she  could  not 
control  the  muscles  of  her  arms  to  convey  it 
to' her  month;  that  on  one  occasion,  wlien  she 
lived  in  Kansas  City,  she  did  succeed  in  tak- 
ing poison,  and  that  her  life  was  saved  only 
after  heroic  medical  treatm«it.  Mawhor 
testified  in  his  deposition  that  she  took  some 
quinine  in  capsules  the  day  before  the  day 
of  her  death,  and  that  on  the  next  evening 
she  complained  of  having  toothache,  and  he 
stated  what  occurred  as  follows:  "That 
evening,  before  retiring,  she  said  she  would 
take  some  more  of  those  capsules.  She  went 
and  got  them,  and  was  fingering  around  in 
the  box,  and  said,  'Here  are  the  little  fel- 
lows in  here  I  want  to  get'  She  emptied  the 
capsules  out  In  her  hand  and  said:  'Here 
they  are.  Will  I  take  them?  I  said,  'Do  as 
yon  please  about  It'  She  said,  'Supposing 
they  kill  me?*  I— supposing  everything  to  be 
all  right— replied,  'Well,  if  they  do,  you  will 
be  dead.'  She  took  them  and  says,  'Here 
goes.'  I  have  stated,  as  near  as  I  recollect, 
what  happened  on  the  last  day  of  her  life. 
That  night  she  was  taken  with  a  spasm, 
called  for  water,  and  for  the  children.  The 
children  came.  She  kissed  them  good-bye, 
and  told  them  she  was  going  to  die.  I  sent 
Immediately  for  Mr.  and  Mrs.  Harris.  They 
came  over,  and  Mr.  Harris  said  he  would  go 
for  a  doctor,  which  he  did.  Mrs.  Mawhor 
died  before  he  returned  with  the  doctor.  Be- 
fore her  death,  I  saw  no  change  in  her  at  oil, 
but  after  her  death  it  was  supiMsed  she  was 
bloated.  She  had  but  one  spasm,  and  never 
lived  through  it.  Her  face  and  hands  were 
wet  with  a  cold,  mucky  sweat  We  both  re- 
tired between  eight  and  nine  o'clock.  I  don't 
remember  the  time  just  now  before  she  spoke 
to  me.  She  said,  'Get  a  light,  quick;  there  is 
something  the  matter  with  me.'  I  did  so. 
She  said,  'Send  for  Harris,  and  call  the  chil- 
dren.' I  don't  recollect  the  time  Just  now,— 
how  long  It  was  after  she  retired  until  she 
died,— but  I  think  she  was  a  corpse  at  ten 
o'clock.  Prior  to  her  death  there  was  no 
strychnine  In  my  bouse,  to  my  knowledge. 
I  never  gave  her  any  strychnine,  and  never 
prepared  any  strychnine  so  that  she  might 
or  could  take  the  same."  The  applicatloD 
for  life  insurance  in  the  Equitable  Life 
Assurance  Society  'of  the  United  States  was 
at  her  request.  It  was  made  payable  $2,000 
to  her  children  and  $3,000  to  me,  entirely  at 
her  own  request  There  was  also  the  testi- 
mony of  witnesses  who  were  present  at  the 
death  scene  and  at  the  funeral,  who  testified 
that  the  husband  manifested  no  grief, — shed 
no  tears,  and  exhibited  no  sorrow  on  account 
of  hts  bereavement  To  meet  this  evidence 
tending  to  show  sakrtde,  the  plaintiff  intro- 
duced a  number  of  witnesses,  who  stated 
what  they  observed  of  the  relations  of  Mrs. 
Mawhor  to  her  husband  and  family  and  her 
home  The  purport  of  this  evidence  was 
that  abe  was  of  a  lively  and  cheerful  dispo- 


sition, and  was  very  kind  and  affectionate 
towards  her  two  children.  The  children 
were  examined  as  witnesses,  and  related 
what  they  saw  of  the  last  moments  of  their 
mother.  One  of  them  was  about  11  years  old 
and  the  other  2  years  younger  at  the  time  of 
the  mother's  death.  Their  testimony  as  tn 
what  oocurred  when  the  fatal  dose  was  taken 
does  not  disclose  that  it  was  strychnine.  It 
was  called  "qnlnine,"  and  they  did  not  sus- 
pect that  it  was  poison.  The  testimony  of 
the  witnesses  for  the  plaintiff  took  a  wide 
range.  The  acts,  declarations,  and  state- 
ments of  Mawhor  were  allowed  to  be  detail- 
ed to  the  Jury  over  the  objection  of  th«  de- 
fendant Afterwards,  in  the  progress  of  the 
trial,  all  of  that  testimony  was  taken  from 
the  consideration  of  the  Juiy,  excepting  what 
occurred  on  the  evening  and  night  of  the 
death  of  Mrs.  Mawhor.  Their  acts  and  dec- 
larations were  allowed  to  be  considered  as 
part  of  the  res  gestae  or  acts  attending  tho 
de-ath  of  the  deceased.  The  defendant  docK 
not  object  to  the  limit  thus  put  upon  the 
evidence  by  the  court.  But  the  court  except- 
ed from  this  order  certain  acts  and  conduct 
of  Mawhor  which  the  Jury  were  directed  thai 
they  might  consider,  not  as  original  evideno- 
in  the  case,  but  as  impeaching  the  testimonv 
of  Mawhor  as  a  witness.  This  was  object- 
ed to  by  the  defendant,  and  it  is  insisted  tha; 
the  testimony  was  not  competent,  because  ii 
was  In  violation  of  the  well-settled  rule  of 
evidence  that  a  party  cannot  be  allowed  to 
examine  a  witness  upon  a  collateral  and  im- 
mato'ial  matter,  and  then  introduce  evidence 
In  contradiction  of  the  facts  testified  to  by  the 
witnesses  for  the  purpose  of  Impeachment 
In  the  cross-examination  of  Mawhor  the  fol- 
lowing questions  were  asked,  and  answered 
by  the  witness:  "Interrogatory  7.  Did  you 
ask  Dr.  A.  O.  De  Freece,  in  his  office  in 
Sidney,  Iowa,  on  or  about  the  lOtb  to  13th  of 
November,  1892,  who  was  the  coroner  •■( 
Fremont  county,  Iowa,  'If  a  few.  hundred  dol- 
lars would  not  stop  the  report  of  the  chemist' 
who  was  then  analyzing  the  stomach  of  your 
deceased  wife,  or  words  of  like  Import?  An- 
swer. I  did  not  Int  8.  Did  you  liave  any 
conversation  with  Mrs.  Frazicka  Erbeck, 
your  wife's  mother,  in  the  presence  of  your 
wife  and  Mrs.  Erbeck,  in  Rlverton  township. 
Fremont  county,  Iowa,  in  July  or  August. 
1892,  In  which  you  was  complaining  that 
your  daughter  Leah  could  not  stay  at  home, 
and  your  wife  says,  *She  could  stay  at  home 
if  she  wanted  to,  but  she  comes  home  and 
acts  like  a  stranger,  and  won't  do  anything.' : 
and  yon  then  said  to  Mrs.  Fannie  Mawhor.  j 
your  wife,  'Never  mind,  you'll  run  against  a 
stump  yet?'  Did  you  use  this  language,  or 
In  substance  this,  to  your  wife,  at  the  time 
and  place  above  mentioned?  A.  I  do  not  re- 
member of  my  complaining  of  my  daughter 
not  staying  at  home  to  my  wife  in  the  pre^ 
ence  of  her  mother.  I  did  not  say  to  her, 
'Never  mind,   you   will   run  yet    against    a 

stump.'  "    The  plaintiff  called  Dr.  De  F^reece, 
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and  examined  bim  as  a  witness,  and  he  testi- 
fied that  Mawhor  Inquired  of  him  'If  a  few 
hundred  dollars  would  stop  the  report  of  the 
chemist'  This  was  seme  time  after  the 
death  of  Mrs.  Mawhor,  and  Dr.  De  Freece 
was  coroner,  and  had  made  a  post-mortem 
examination  of  the  body,  and  there  were  sus- 
picions that  Mawhor  was  guilty  of  murder. 
In  view  of  the  fact  that  there  is  nothing  In 
all  this  record  which  in  any  manner  indi- 
cates that  there  was  any  thought  by  any  one 
at  any  time  that  the  death  of  Mrs.  Mawhor 
was  due  to  any  other  cause  than  poison,  we 
think  that  the  evidence  of  Dr.  De  Freece 
was  incompetent  for  any  purxMse.  And  the 
conversation  with  the  witness  Mrs.  Erbeck 
was  of  less  significance  than  that  with  Dr. 
De  Freece.  It  api>ear8  that  the  second  mar- 
riage of  Mawhor  created  dissatisfaction 
among  his  children,  and  that  made  more  or 
less  friction  in  the  family,  and  gave  rise  to 
the  expression,  "Never  mind,  you  will  run 
ntrainst  a  stump  yet."  If  these  words  were 
put  before  the  Jury  as  tending  to  show  that 
Mawhor  administered  the  poison  to  his  wife, 
or  that  the  words  were  in  the  nature  of  a 
threat  against  her,  they  ought  not  to  have 
been  admitted.  They  did  not  import  a  threat, 
and  they  were  no  more  In  the  way  of  even 
censure  of  his  wife  than  would  be  expected 
under  the  circumstances  of  a  disagreement 
between  the  daughter  and  the  wife. 

3.  The  plaintltr  was  also  permitted  to  prove 
that  a  small  quantity  of  strychnine  was 
found  on  Mawbor's  person  after  he  was  ar- 
rested as  a  murderer,  which  was  a  month 
after  the  death  of  his  wife.  We  think  the 
objection  to  this  evidence  should  have  been 
sustained  on  the  ground  that  the  time  was 
too  remote  from  the  death  to  be  a  material 
fact  in  the  case. 

4.  It  is  strenuously  contended  that  the  ver- 
dict Is  without  support  in  the  evidence.  In 
view  of  a  reversal  for  what  we  regard  as 
errors  as  above  pointed  out,  it  Is  better  that 
we  should  not  determine  this  question.  The 
judgment  of  the  district  court  is  reversed. 


DAVIS  et  al.  v.  MILLER  et  al. 
(Supreme  Court  of  Iowa.  May  23,  1896.) 
Deed— Camobluatios— Onoub  Isfldbscb. 
Ib  an  action  for  cancellation  of  a  deed 
fiom  a  mother  to  her  boh,  made  11  days  before 
her  death,  on  the  frronnd  of  undue  influeDce, 
defendant  claimed  that  it  was  given  in  pursu- 
ance of  an  agreement  to  do  so  if  he  made  a 
home  for  her,  took  care  of  her,  and  paid  certain 
yum*  of  money  to  each  of  the  plaintiffs  and  one 
of  the  defendants.  Bvidence  for  plaintiffs  that 
defendant,  by  threats  of  taking  his  own  life 
(which  he  denied),  and  harsh  treatment,  in- 
duced her  to  make  the  deed,  was  their  own  tes- 
timony, and  only  sufiSdent  to  place  on  defend- 
ant the  burden  of  proving  that  the  deed  was 
valid.  Disinterestea  witnesses  testified  for  de- 
fendant that  his  mother  offered  te  give  him  the 
farm  if  he  would  live  with  and  take  care  of 
her.  The  evidence  showed  that,  to  accept  her 
offer,  he  got  a  release  from  a  contract  of  hir- 
ing, made  a  home  for   her,   and   treated  her 


well,  and  supplied  her  needs;  that  she  kept 
house  and  did  the  work  when  able,  and  that, 
when  unable,  he  hired  help;  that  they  used 
dairy  products  and  poultry  te  support  the  fami- 
ly, and  that  he  took  the  farm  products;  that  he 
paid  two  of  the  plaintiffs  the  amount  specified, 
and  offered  to  pay  the  others.  HeU,  that  the 
deed  was  valid. 

Appeal  from  district  court,  Greene  county; 
Z.  A.  Church,  Judge. 

Action  in  equity  to  liave  canceled  a  con- 
veyance of  real  estate,  for  the  iwrtitlon  of 
tbe  real  estate,  and  for  other  relief.  There 
was  a  bearing  on  the  merits,  and  a  decree 
In  favor  of  the  defendant  Jacob  Miller.  Tbe 
plaintifts  and  the  defendant  Edward  Morris 
appeal.    AfiSrmed-. 

Shortley  A  Harpel  and  Rose  &  Henderson, 
for  appellants.  Russell  &  Tollver,  for  appel- 
lees. 

ROBINSON,  J.  Rebecca  Ganoe,  a  widow, 
died,  intestate,  in  April,  1894,  and  left,  as 
her  only  heirs,  one  son,  four  daughters,  and 
two  grandsons,  who  are  the  sons  of  a  daugh- 
ter who  died  before  her  mother.  Two  daugh- 
ters, Elizabeth  Davis  and  Lottie  Kcenan, 
and  their  husbands,  and  one  grandson,  Fred- 
erick O.  Morris,  arc  parties  plaintiff;  and 
the  son,  Jacob  Miller,  the  daughters  Olive 
Collins  and  Rebecca  Morris,  and  their  hus- 
bands, and  the  grandson  Edward  Morris, 
are  parties  defendant  Mrs.  Ganoe,  during 
her  lifetime,  owned  120  acres  of  land,  which 
she  conveyed  to  her  son,  Jacob  Miller,  11 
days  before  her  death.  The  consideration  for 
the  conveyance  stated  in  the  deed  was  $600. 
She  had  been  married  three  times,  and  her 
last  husband,  John  Ganoe,  died  in  the  year 
1887.  A  slK)rt  time  after  Ids  death,  she  and 
Jacob  commenced  living  together,  and  built 
a  house  on  the  land  in  question,  and  made  It 
their  home  until  she  died.  The  plaintiffs 
claim  that,  when  the  deed  was  executed, 
Mrs.  Ganoe  was  very  weak  meatally  and 
physically,  In  consequence  of  age  and  sick- 
ness; that  she  could  not  understand  tbe  na- 
ture and  effect  of  the  deed;  that  she  was 
wholly  under  the  Influence  and  control  of 
her  son;  that  he  had  threatened  In  her  pres- 
ence to  take  his  own  life  If  she  did  not  con- 
vey the  land  to  him;  that  she  signed  the 
deed  at  his  solicitation,  and  because  of  his 
undue  influence  over  her;  that  tbe  consider- 
ation recited  In  tbe  deed  was  not  paid;  and 
that  be  did  not  intond  to  pay  it;  and  that 
it  was  grossly  Inadequate  as  a  considera- 
tion for  the  land.  The  defendant  Miller  de- 
nies that  his  mother  was  not  competent  to 
execute  tbe  deed  at  the  time  It  was  given, 
that  be  exercised  any  influence  over  ber  to 
obtain  It,  and  that  tbe  deed  is  Invalid.  He 
claims  that  it  was  executed  pursuant  to  a 
verbal  agreement  between  himself  and  his 
mother,  made  after  the  death  of  Ganoe,  by 
virtue  of  which  he  agreed  to  live  with  and 
provide  for  and  take  care  of  her  while  she 
should  live,  and  pay  to  each  of  his  sisters 
Elizabeth  and  Olive  $130,  and  a  lUie  aum  tp 
Digitized  by  VjOOy  It. 


S38 


67  NOBTHWESTBBN  BEPORTBR. 


(lows. 


the  two  grandsons  after  the  death  of  his 
mother;  that  he  has  performed  the  agree- 
ment on  his  part,  excepting  to  pay  to  the 
grandsons  the  sums  to  which  they  are  en- 
titled; and  that  he  is  ready  to  make  pay- 
ment of  those  sums  at  any  time.  The  de- 
fendants Rebecca  and  Albert  Morris  and 
Olive  Collins  disclaim  any  interest  in  this 
action.  Frederick  O.  Morris,  a  minor,  ap- 
pears by  his  next  friend;  and  Edward  Mor- 
ris, also  a  minor,  appears  by  a  guardian  ad 
litem,  who  has  filed  a  general  denial.  The 
district  court  found  that  the  deed  of  the 
mother  to  the  son  was  yalld,  and  decreed 
the  title  to  the  premises  In  dispute  to  be 
quieted  in  him. 

The  evidence  for  the  plaintiffs  tends  to  sup- 
port their  claims  In  some  respects.  The  two 
sisters  Rebecca  and  Lottie  testify  in  their 
own  behalf,  and,  if  their  testimony  is  to  be 
taken  as  true,  Jacob  was  guilty  of  cruelty 
to  his  mother,  and  neglected  her,  and  was 
indifferent  to  her  welfare  in  many  ways 
while  they  were  living  together.  They  are 
corroborated  to  some  extent  by  other  wit- 
nesses, but  they  testify  most  strongly  against 
their  brother.  Some  of  their  testimony,  es- 
pecially a  part  of  that  g^lven  by  Mrs.  Davis, 
is  clearly  incompetent,  and  appears  to  be 
strongly  colored  by  self-interest.  Mrs.  Keen- 
an  says  that  on  one  occasion  she  found  a 
bottle  of  laudanum  in  her  mother's  room,  and 
was  told  by  her  that  she  liad  hidden  it  be- 
cause Jacob  had  threatened  to  take  It  If  she 
did  not  convey  the  farm  to  him.  Another 
witness  tells  of  finding  Jacob  locked  up  in 
a  room  with  a  butcher's  iuiife,  and  there  Is 
testimony  to  the  effect  that  the  mother  was 
alarmed  by  these  incidents.  It  is  shovm 
that  she  kept  bouse  for  her  son,  and  milked 
the  cows,  and  there  is  testimony  to  the  ef- 
fect that  he  refused  to  milk  the  cows,  and 
would  not  tiaul  water  for  her,  and  that  he 
cursed  her;  that  he  would  not  furnish  her 
help  in  the  house  when  she  was  unable  to 
do  the  work  alone,  and  that  be  annoyed  her 
by  swearing  about  his  sister's  small  children 
when  they  visited  her;  that  she  stood  In 
fear  of  him,  and  that  she  was  unwell  for 
some  time  before  her  death;  also,  that  she 
had  said  she  should  not  dispose  of  her  prop- 
erty to  any  of  her  children.  It  is  shown 
that  the  products  of  the  cows  and  poultry 
were  used  in  the  support  of  the  family,  and 
that  Jacob  had  what  was  grown  on  the 
farm. 

It  may  be  conceded  tliat  the  evidence  on 
the  part  of  the  plaintiffs  was  sufficient  to 
place  upon  Miller  the  burden  of  proving 
that  the  deed  was  valid.  This,  we  think,  he 
has  done.  He  hns  shvwn  by  disinterested 
witnesses  that  lim  mother  offered  to  give 
him  the  farm  if  he  would  live  with  and  take 
care  of  her.  At  that  time  he  was  under  con- 
tract to  work  for  another,  but  he  obtained  a 
rtiease  from  the  contract,  and  at  once  pro- 
ceeded to  make  a  home  for  his  mother.  He 
treated  her  well,  and  furnished  what  she 


needed,  although  she  worked  when  she  was 
able  to  do  so.  When  she  was  unable  to 
worlc,  he  employed  girls  to  help  her.  He 
sometimes  used  profane  language,  bot  hia 
sisters  did  the  same,  and  it  does  not  appear 
that  the  mother  was  annoyed  by  It  He 
gave  to  Mrs.  Davis  property  to  the  value  of 
^180,  and  as  much  more  to  Mrs.  CoUins. 
There  is  some  dispute  as  to  the  reason  which 
caused  him  to  do  so,  but  the  preponderance 
of  the  evidence  sustains  his  claims  with  re- 
gard to  it.  It  appears  that  the  mother  and 
her  husband,  Ganoe,  supposed  that  the  chil- 
dren by  her  first  marriage  were  entitled  to  a 
share  of  the  land,  although  her  first  husband 
never  had  any  interest  in  it;  and  accord- 
ingly Ganoe  bad  paid  to  Lottie  and  Rebec- 
ca $130  each,  for  their  claim  to  the  land; 
and.  In  order  that  all  the  heirs  might  be 
treated  alike,  property  was  given  to  Eliza- 
beth and  Olive  as  stated.  The  mother  was 
70  years  of  age  at  the  time  of  her  death, 
and  her  mind  was  sound.  Although  unedu- 
cated, her  judgment  was  good,  and  she  was 
careful  in  business  matters.  The  testimony 
for  the  plaintiffs  does  not  show  that  she  was 
not  mentally  competent  to  execute  the  deed, 
and  the  testimony  for  Miller  shows  clearly 
that  she  was  competent.  On  the  day  tbe 
deed  was  executed,  the  mother  and  her  son 
went  to  Rippey,  and  she  acknowledged  it 
before  a  notary  public,  who  testifies  that  her 
"mental  condition  was  all  right"  Others 
saw  her  about  the  same  time,  and  testify  to 
the  same  effect  Several  disinterested  wit- 
nesses, including  Mrs.  Collins  and  Mr.  Mor- 
ris, testify  to  declarations  made  by  the  moth- 
er which  were,  in  substance,  that  she  In- 
tended that  her  son  should  have  the  land, 
and  on  one  or  more  occasions  she  had  In- 
quired of  friends  what  she  had  better  do 
to  secure  It  to  him.  He  denies  the  alleged 
threats  to  take  his  own  life,  and,  if  they 
were  ever  made,  they  did  not  have  any  ef- 
fect upon  the  mother  in  executing  the  deed. 
We  are  of  the  opinion  that  it  was  made  to 
perform  her  agreement  with  her  son,  and 
pursuant  to  a  fuliy-consldered  and  settled 
purpose.  It  was  not  necessary  that  the  con- 
sideration given  for  the  deed  be  a  valuable 
one.  The  land  belonged  to  the  mother,  and 
she  had  the  right  to  convey  it  to  her  son 
without  consideration.  The  decree  of  the 
district  court  appears  to  be  right,  and  It  Is 
affirmed. 


LtlNDON  V.  WADDICK. 
(Supreme  Conrt  of  Iowa.     May  23,  1896.) 

ASSIOIiMKXTS  OF  ErROR — ^TlME  FOR  FlMNO — JUDO- 
MBXT— AaRBEICBNT  SOT  TO  APPIAL — P0BUC 

PoLicT— Accord  asu  Satispactios. 

1.  AsBignments  of  error  will  not  he  strick- 
en out  because  not  died  within  the  time  re- 
quired by  the  rules  (section  51),  where  they 
were  filed  more  than  10  days  before  the  com- 
mencement of  the  term,  and  before  it  was  nec- 
essary for  appellee  to  make  his  argument. 

2.  A  judgment  reciting,  "On  condition  of 
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the  acceptance  by  plaintiff  of  |600  in  f«U  for 
til  damages  herein,  and  on  the  further  condi- 
tion that  the  defendant  aliio  accept  same,  and 
agrees  not  to  appeal  to  the  supreme  court  here- 
in, jadnnent  is  hereby  entered  on  verdict  for 
raid  $(XK)  and  costs  against  defendant,  and  mo- 
tion for  new  trial  is  withdrawn,"  shows  an 
■Kreement  by  defendant  not  to  appeal,  in  con- 
uderation  of  the  redaction  of  the  verdict,  and 
a  promise  by  plaintiff  not  to  appeal. 

3.  Such  judgment  constitutes  a  final  set- 
tlement of  the  controversy  between  the  par- 
ties. 

4.  An  ai^eement  by  defendant  not  to  ap- 
peal from  a  judgment  against  him,  in  considera- 
tion of  a  rednction  thereof  by  plaintiff,  and  an 
agreement  by  plaintiff  not  to  appeal,  is  not 
contrary  to  public  policy. 

5.  The  granting  of  a  new  trial  is  within 
the  discretion  of  the  court. 

Appeal  from  district  court,  Jones  cotmty; 
William  G.  Thompson,  Judge. 

Appeal  from  an  order  dismissing  defend- 
ant's petition  for  a  new  trial  of  a  case  of  the 
tame  title,  which  resulted  In  a  rerdlct  and 
jndgment  for  the  plaintiff  In  the  sum  of  $600. 
Affirmed. 

Bemley  &  Ercanbradc,  for  appellant. 
Sheean  &  McCarn,  for  appellee. 

DEBMBR,  J.  Appellee  presents  a  motion 
to  strike  appellant's  assignments  of  error  be- 
cause not  filed  In  time.  It  app^^irs  that tbeae 
assignments  were  not  Incorporated  in  the 
original  abstract,  but  accompanied  the  ap- 
pellant's argument.  This  argument,  with 
the  assignments  of  error  was  served  upon 
counsel  for  appellee  on  December  21,  1896. — 
more  than  10  days  before  the  commenoem?nt 
of  the  January  term  and  before  it  becams 
necessary,  under  our  roles,  for  appellee  to 
make  his  argument;  and,  whUe  It  was  not 
filed  at  the  time  required  by  our  ruleii  (sec- 
tion 51),  yet,  as  the  appellee  suffered  no 
prejudice  or  inconvenience  liy  reason  of  the 
delay,  the  motion  will  be  oyerruled. 

2.  The  original  action  was  to  recover  dam- 
ages for  an  assault  and  battery  committed  by 
tbe  defendant,  and  the  amount  asked  was 
$2,127.  The  defendant  filed  a  general  de- 
nial, and  a  counterclaim  for  a  slander.  The 
action  was  commenced  in  the  year  1893,  aui 
van  tried  in  the  court  below  some  time  In 
October  of  that  year.  The  Jury  returned  a 
TPriUct  for  plaintiff  in  the  sum  of  S^O.  De- 
fendant filed  a  motion  for  a  new  trial,  and 
the  record  shows  the  following  Judgment  en- 
tiy,  of  date  October  6,  1893:  "On  condition 
of  the  acceptance  by  plaintiff  of  $600  in  full 
for  all  damages  herein,  and  on  the  further 
condition  that  the  defendant  also  accept  same, 
and  agrees  not  to  appeal  to  the  supreme 
court  herein,  judgment  is  hereby  entered  on 
verdict  for  said  1600  and  costs  agabist  de- 
fendant, and  motion  for  new  trial  Is  with- 
drawn." The  petition  for  a  new  trial  was 
died  (m  tbe  2d  day  of  October,  1894,  and  is 
based  upon  the  ground  of  newly-dis?ove:ed 
evidence.  Attached  to  the  petition  were  a 
number  of  affidavits,  which,  in  the  progress 
of  the  trial,  were,  by  agreement  of  parties. 


treated  as  depositions  of  the  various  parties 
who  made  them.  The  defendant,  in  resistance, 
filed  a  number  of  counter  affidavits,  and  upan 
these  affidavits  from  either  side  the  case  was 
tried  and  determined.  The  alleged  new  y-dis- 
covered  evidence  went  to  the  extent  of  the 
plaintiirs  injuries.  The  first  questl'^n  on  the 
merits  of  the  controversy  relates  to  the  effect 
to  be  given  the  judgment  entry  which  we  have 
quoted.  It  is  contended  by  appellee  that  It 
was  in  effect  not  only  a  stipulation  or  agree- 
ment betwe^i  the  parties  that  the  defendant 
should  not  appeal,  but  that  It  also  amoimts 
to  a  full  settlement  of  the  matters  1^  litiga- 
tion between  the  parties,  and  that  for  this 
reason  the  court  below  properly  overru'ed  the 
petition  for  a  new  trial.  Appellant  contends 
tliat  "no  court  can  prevent  any  party  from 
appealing  to  tills  court  by  making  the  Judg- 
ment on  condition  that  one  of  the  parties  do 
not  appeal."  And  he  further  contends  that 
the  judgment  and  the  agreement  not  to  ap- 
peal, If  one  can  be  inferred,  are  contrary  to 
public  policy.  Now,  while  the  judgment  en- 
try does  not  In  fact  recite  that  the  parttea- 
agreed  not  to  appeal,  yet  such  Is  its  effect 
It  appears  that  the  plaintiff  agreed  to  a  reduc- 
tion of  the  verdict  in  the  sum  of  $200,  and 
that  defendant  agreed  to  accept  $603  and 
withdraw  his  motion  for  a  new  trial,  on  con- 
dition that  neither  should  appeal  the  case. 
This  seems  to  have  been  satisfactory  to  de- 
fendant, for  he  did  withdraw  his  motion,  as 
we  understand  It,  and  plaintiff  accepted  the 
judgment  for  the  reduced  amount.  It  seems 
to  us  that  there  was  an  agreement  on  the 
part  of  defendant  not  te  appea',  bi$ed  upon 
the  reduction  in  the  sum  of  $2D0,  and  his 
promise  not  to  appeal.  Such  an  agreement. 
If  made,  is  valid  and  binding.  Courts,  with- 
out exception,  have  held  that  sueh  an  agree- 
ment, made  In  a  civil  case.  Is  not  contrary  to 
public  policy,  and  that  it  will  be  enforced. 
See  cases  dted  in  2  Ena  PI.  Sc  Prac,  at 
pages  173  and  174;  also,  Ind.  Dist.  of  Altoona 
T.  Dist  Tp.  of  Delaware,  44  Iowa,  201.  We 
are  also  of  opinion  that  the  defendant  not 
only  agreed  not  to  appeal  the  cas-^,  but  that 
the  judgment.  In  the  form  It  was  entered, 
was  a  complete  and  final  settlement  of  the 
controversies  between  the  parties,  and  that 
a  petition  for  a  new  trial  will  not  lie  in  such 
a  case.  Whether  an  Independent  suit  In  eq- 
uity might  be  prosecuted  for  the  purpose  of 
setting  aside  a  Judgment  based  upon  fnud, 
mistake,  or  some  other  equitable  circumstance, 
we  need  not  determine.  But,  if  we  be  In 
error  reapecthig  this  construction  of  the  judg- 
ment there  Is  no  reason  for  disturbing  the 
order  of  the  district  court  The  matter  of 
sustaining  such  petitions  rests  peculiarly  with- 
in the  sound  discretion  of  the  trial  court,  and, 
unless  abuse  of  discretion  Is  shown,  we  can- 
not Interfere.  Before  sustaining  such  an  ap- 
plication, it  should  be  made  to  appear  that 
there  is  reasonable  ground  to  believe  that  a 
different  result  will  be  reached  upon  a  retrial. 
The  applicant  must  also  show  tlmt  he  exer- 
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clsed  diligence  to  discover  the  evidence  be- 
fore the  case  was  decided.  There  is  nothiug 
In  the  record  before  us  showing  what  the 
evidence  was  upon  the  first  trial,  and  for  that 
reason  we  cannot  say  that  there  Is  reason  to 
believe  the  result  might  be  different  If  the 
case  were  retried.  And  the  recor;!  Is  ab-o- 
lutely  barren  of  any  evidence  that  defendant 
made  any  effort  to  discover  the  evidt>uce 
which  he  claims  is  sufficient  to  give  him  a 
new  trial,  before  the  original  case  was  sub- 
mitted. Moreover,  it  appears  thit  most  of 
the  witnesses  whose  testimony  it  Is  claimed  is 
newly  discovered  were  witnesses  at  the  oilg- 
Inal  trfkl.  But,  aside  from  all  thl.s  there 
was  a  decided  and  hoi)eles8  conflict  in  the 
evidence  taken  before  the  court  upon  the  bear- 
ing from  which  the  appeal  was  taken,  and 
the  court  below  may  very  well  hive  conclud- 
ed that  the  testimony  claimed  to  have  been 
newly  discovered  was  false  and  untrue,  and 
that  if  a  new  trial  was  granted  the  result 
would  not  have  been  different.  There  Is  no 
reason  shown  for  disturbing  the  order  of  the 
tiial  court,  and  it  is  affirmed. 


ERUSHA  et  nx.  v.  TOMASH. 

(Supreme  Court  of  Iowa,     May  23,  1896.) 

BviDENOB— Motion  to  Btrikb  —  Fokbion  Lan- 

ouaob—Intbrprrtbk— Transaction  with  Db- 

cbdbnt — compbtbnot  op  witxess. 

1.  In  a  proceeding,  tried  by  the  court  alone, 
to  recover  from  an  administrator  money  al- 
leged to  have  been  paid  on  a  note  in  excess  of 
the  amount  due,  it  was  not  error  to  refuse  to 
strike  out  testimony  of  decedent's  son  that  the 
note,  which  was  introduced  to  show  that  it 
bore  the  same  indorsements  before  decedent's 
death  as  it  did  after,  was  in  a  locked  drawer 
from  the  time  of  decedent's  death  until  the  ex- 
amination of  his  father's  papers,  though  the 
witness  stated  on  cross-examination  that  he 
never  inspected  the  drawer  to  ascertain  if  it 
was  locked,  and  that  he  was  not  at  the  bouse 
on  some  days  between  the  death  of  his  father 
and  the  examination  of  said  papers. 

2.  On  an  issue  tried  by  the  court  as  to 
whether  certain  indorsements  in  the  Bohemian 
language  on  a  note  were  there  before  the 
payee's  death,  it  was  competent  for  a  witness 
who  was  familiar  with  tllat  language  to  read 
and  interpret  the  indorsements. 

3.  Code,  {  3639,  providing  that  no  party 
to  any  action,  and  no  husband  or  wife  of  any 
party,  shall  be  examined  as  a  witness  in  re- 
gard to  any  personal  transaction  between  such 
witness  and  a  person  deceased,  does  not  prohib- 
it a  party  or  the  wife  of  a  party  from  testify- 
ing to  transactions  in  which  the  witness  took  no 
part;  and  therefore,  in  an  action  against  an 
administrator  to  recover  back  money  alleged 
to  have  l>een  paid  in  excess  of  the  amount  due 
on  a  note  executed  by  the  Inisband  and  wife, 
it  was  competent  for  the  wife  to  testify  that 
she  was  present  when  her  hnsband  paid  money 
to  the  decedent,  and  that  decedent  directed  her 
husband  to  indorse  the  payments  on  the  notes, 
none  of  the  money  paid  having  belonged  to 
her. 

4.  Testimony  that  on  one  occasion,  at  de- 
cedent's request,  she  made  the  indorsement, 
should  not  have  been  received;  hut,  as  she  tes- 
tified tliat  the  money  was  paid  by  her  hus- 
band on  that  occasion,  the  error  was  harmless. 

Appeal  from  district  court,  Johnson  coun- 
ty:  S.  H.  Fairall.  Judge. 


Proceeding  ia  probate  for  an  order  for  the 
return  of  money  alleged  to  have  been  paid 
by  mistake.  There  was  a  trial  by  the  court, 
a  finding  in  favor  of  the  plaintiffs,  and  an 
order  that  the  defendant  pay  to  the  plaintiffs 
the  amount  In  controversy. .  The  defendant 
appeals.    Affirmed. 

Banck  &  Wade,  for  appellant  F.  J.  Horak 
and  Joe  A.  Edwards,  for  appellees. 

ROBINSON,  J.  On  the  30th  day  of  March. 
1887,  the  plaintiffs,  John  Enisha  and  Fran- 
ces, bis  wife,  made  and  delivered  to  Charles 
Tomash  their  promissory  note,  in  writing, 
for  the  sum  of  $3,500,  with  interest,  payable 
two  years  after  its  date.  Tomash  died  on  the 
12th  day  of  February,  1892.  The  defendant 
was  appointed  administrator  of  his  estate, 
and  qualified  and  is  acting  as  such.  It  is 
claimed  by  the  plaintiffs  that,  prior  to  the 
death  of  Tomash,  several  payments  were 
made  and  indorsed  on  the  note.  After  his 
death,  the  note  passed  into  the  possession 
of  the  defendant,  and  on  the  2Sth  day  of 
February,  1892,  the  plaintiffs  paid  to  him, 
as  the  balance  due  on  it,  the  sum  of  $2,731. 
They  claim  that,  by  mistake,  they  paid 
$322.50  more  than  the  amount  really  due, 
and  ask  that  an  order  to  repay  to  them  that 
Btim  be  made.  If  the  indorsements  of  pay- 
ments made  on  the  note  are  correct,  then 
it  appears  that  the  claims  of  the  plaintiffs 
are  well  foimded.  But  some  of  the  Indorse- 
ments which  purport  to  have  been  made  be- 
fore the  death  of  Tomash  were  not  in  his 
handwriting,  and  the  controversy  is  in  re- 
gard to  the  sums  of  money  paid  to  him. 

1.  For  the  purpose  of  showing  that  the 
note,  when  it  was  received  by  the  defendant, 
bore  the  same  indorsements  that  it  did  be- 
fore the  death  of  Tomash,  liis  son  Charles 
testified  for  the  plaintiffs  that  he  was  at 
bis  father's  house  every  day  from  the  time 
of  his  death  until  three  days  after  the  funer- 
al; that  he  was  present  when  his  fatlier's 
papers  were  examined  by  several  members 
of  the  family,  and  found  them  in  a  paper  bo:c 
In  the  wardrobe  drawer  in  the  apartment 
his  father  had  occupied  as  a  sleeping  room; 
that  the  note  was  kept  by  his  father  in  that 
box;  that  there  was  a  key  to  the  drawer; 
and  that  It  was  kept  locked  from  the  time 
his  father  died  until  the  papers  were  exam- 
ined as  stated.  On  cross-examination  he 
stated  that  he  never  inspected  the  drawer 
at  any  time  to  ascertain  if  it  was  locked: 
that  he  did  not  know  who  had  the  key  to 
it;  and  that  he  was  not  at  the  house  on 
some  of  the  days  between  the  death  of  his 
father  and  the  examination  of  the  papers, 
which  occurred  about  a  week  later.  There- 
upon the  defendant  moved  to  strike  out  bis 
testimony  that  the  drawer  was  locked  all 
the  time  from  the  death  of  his  father  untU 
the  examination  was  made,  but  the  motion 
was  overruled,  and  of  that  mltng  the  ap- 
pellant complains.    Whether  the  drawer  was 
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locked  as  claimed  was  a  question  of  fact, 
concerning  which  any  witness  having  knowl- 
edge conid  testify;  and  testimony  that  It  was 
locked  at  a  specified  time  was  not  open  to 
objection  that  It  was  a  conclusion  whlcn 
could  be  drawn  only  from  facts  which  should 
be  shown.  When  the  witness  in  qaestlou 
testified  as  he  did  on  cross-examination,  the 
value  of  his  direct  testimony  on  the  same 
subject  was  much  impaired,  but  that  was 
DOC  a  snfflclent  reason  for  striking  it  out.  It 
was  tbe  province  of  the  court,  trying,  as  it 
was,  tbe  questions  of  fact,  to  give  to  his  tes- 
timony only  the  credit  to  which  It  was  en- 
titled, and  we  must  presume  that  no  more 
tlian  that  was  given. 

2.  It  appears  that  all  the  indorsements  now 
on  the  note,  excepting  the  one  which  shows 
the  payment  made  to  the  defendant,  were 
on  the  note  when  it  was  examined  by  the 
son  diaries  and  others,  as  stated;  but  two 
of  the  Indorsements  were  written  in  the 
Bohemian  language,  and  a  witness  conversant 
with  that  language  was  permitted  to  read 
and  interpret  those  indorsements.  Objection 
to  his  doing  so  was  made,  on  the  ground 
that  it  was  incompetent  and  Immaterial,  and 
that  the  court  woidd  take  Judicial  notice  of 
what  the  indorsements  were.  The  courts  of 
this  state  are  not  required  to  know  the 
Bohemian  language,  and,  when  the  Judge  of 
a  court  is  not  sufficiently  familiar  with  it, 
the  aid  of  some  one  who  is  must  neces- 
sarily be  obtained  when  there  is  occasion  to 
interpret  It  In  this  case  the  interpreter 
merely  stated  in  the  English  language  what 
the  indor^ments  were  ia  the  Bohemian,  and 
the  court  gave  to  it  the  proper  legal  effect. 
We  do  not  find  any  error  In  what  was  thus 
done. 

3.  The  plaintiff  Mrs.  Erusha  was  permitted 
to  testify  that  on  one  occasion  she  went  with 
her  husband  to  the  house  of  the  decedent, 
during  his  lifetime,  and  saw  her  husband 
I>ay  to  Tomash  $200  on  the  note;  that  Tomash 
then  handed  to  her  husband  the  note  and  a 
pencO,  and  told  him  to  indorse  the  payment 
on  tbe  note;  and  that  he  did  so.  Mrs.  Erusha 
also  testified  to  four  or  five  other  transac- 
tions of  the  same  character,  and  that  on  each 
occasion  but  one  her  husband  indorsed  on  tlie 
note  the  payment  he  made,  at  the  request 
of  Tomash,  and  that  at  one  time  she  made 
the  indorsement,  at  Tomasb's  request.  She 
also  testified  that  a  verbal  agreement  was 
made  to  reduce  tbe  rate  of  interest,  and  that 
when  the  last  payment  to  Tomash  was  made, 
a  short  time  before  his  death,  he  stated  that 
but  $2,300  remained  unpaid.  She  also  stated 
that  none  of  the  money  paid  belonged  to 
her.  The  defendant  objected  to  this  testi- 
mony, and  moved  to  strike  it  from'  tbe  rec- 
ord, on  the  ground  that  it  related  to  personal 
transactions  between  herself  and  the  de- 
cedent; bat  the  objections  and  motion  were 
overruled,  and  of  that  ruling  the  appellant 
complains.  Section  3639  of  the  Code  provides 
that  '^o  party  to  any  action  or  proceeding, 


*  *  *  and  no  husband  or  wife  of  any  said 
party  or  peraon,  shall  be  examined  us  a  wit- 
ness In  regard  to  any  personal  transaction 
or  communication  between  such  witness  and 
a  person  at  the  commencement  of  such  ex- 
amination, deceased,  •  *  •  against  the  ez- 
ecutor.admlnlstrator,  *  *  •  of  such  deceased 
person.  *  *  *"  Tbe  witness  Mrs.  Erusha 
is  a  party  to  this  proceeding,  and  the  wife  of 
her  co-plaintiff,  and  therefore  should  not 
have  been  permitted  to  testify  to  any  per- 
sonal transaction  or  communication  between 
herself  and  the  decedent  Tbe  appellant  in- 
sists that  her  testimony  to  which  we  have 
referred  was  of  that  character.  But  the  stat- 
ute does  not  prohibit  the  testimony  of  a  par- 
ty, nor  of  the  husband  or  wife  of  a  party, 
in  regard  to  transactions  and  communica- 
tions In  which  the  witness  took  no  part. 
Johnson  v.  Johnson,  52  Iowa,  689,  3  N.  W. 
6«1;  Lines  v.  Lines,  54  Iowa,  COO,  7  N.  W. 
87;  Smith  v.  James,  72  Iowa,  517,  34  N.  W. 
309.  The  rule  announced  in  Auchampaugh 
V.  Schmidt,  72  Iowa,  656,  34  N.  W.  460,  was, 
on  a  subsequent  appeal  in  the  same  case, 
held  to  be  erroneous.  77  Iowa,  17,  41  N.  W. 
472.  The  facta  upon  which  Cochrane  v. 
Breckenridge,  75  Iowa.  214.  39  N.  W.  274, 
was  determined,  are  not  set  out  with  suf- 
ficient fuUness  to  show  that  the  conclusion 
reached  is  applicable  to  this  case.  Both  hus- 
band and  wife,  we  must  presume,  took  part 
in  the  transaction  there  in  controversy.  Uther 
cases  cited  by  the  appellant  have  been  ex- 
amined, but  have  not  been  found  to  have 
any  direct  relation  to  the  question  Involved 
in  this  case.  Mrs.  Erusha  states  that  she 
did  not  take  any  part  In  tbe  conversation  of 
which  she  testified,  nor  in  any  of  the  trans- 
actions which  she  described,  excepting  on  tbe 
occasion  when  she  indorsed  the  payment  at 
the  request  of  Tomash.  The  fact  that  a 
person  is  interested  in  the  subject-matter  of 
a  conversation  or  transaction  does  not  alone 
disqualify  him,  under  the  statute,  to  testify 
in  regard  to  it  He  is  incompetent  only  when 
he  took  part  in  it  In  this  case  Mrs.  Erusha 
was  interested  in  the  payments,  although  the 
money  paid  did  not  belong  to  her.  She  was 
liable  on  the  note,  and  thus  was  interested 
in  reducing  the  amount  doe  upon  it;  and  it 
may  be  that  there  is  as  much  reason,  aside 
from  the  statute,  for  excluding  her  testimony, 
as  there  was  for  rejecting  that  of  her  hus- 
band. But  the  testimony  she  gave,  with  one 
exception,  was  not  within  the  terms  of  the 
statute,  and  we  are  not  authorized  to  extend 
its  scope.  Johnson  v.  Johnson,  52  Iowa,  590, 
3  N.  W.  661;  Bellows  v.  Litchfield,  83  Iowa, 
43.  48  N.  W.  1062.  The  exception  mentioned 
Is  that  part  of  tbe  testimony  which  referred 
to  the  Indorsement  which  she  made  at  the 
request  of  Tomash.  That  was  in  the  nature 
of  a  personal  transaction  with  him,  and  her 
testimony  In  regard  to  it  should  not  have 
been  received.  But  she  testified  to  the  pay- 
ment of  the  money  which  was  represented 
by    the   indorsement    That    testimony    was 
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not  contradicted,  and  It  related  to  a  con- 
versation and  transaction  in  wliich  slie  did 
not  talce  part.  She  was  not  aslced  to  make 
the  indorsement  until  after  the  payment  had 
been  made.  No  prejudice  could  have  result- 
ed from  the  error.  The  mistake  In  paying 
more  than  the  amount  due  is  clearly  shown. 
We  are  satisfied  that  Justice  was  done  by 
the  order  of  the  district  court,  and  It  Is  af- 
firmed. 


GILCHRIST  T.  McQHBE,  Sheriff. 

(Supreme  Court  of  Iowa.     May  28,  1806.) 

Chattbi.  M0BTO1.OBS  —  ScvpioiKKOt  or  Dbscrip- 

TION. 

A  chattel  mortgage  described  the  prop- 
erty as  "one  doable  buggy,  one  set  bob  sleighs, 
one  wagon,  one  pair  wagon  scales  in  Water- 
ville,  Iowa,  one  pair  small  scales,  three  cut- 
ters, etc."  Held,  that  the  description  was  in- 
sufficient aa  to  the  one  pair  of  wagon  scales. 
Granger,  J.,  dissenting. 

Appeal  from  district  court,  Allamakee  coun- 
ty;  A.  N.  Hobson,  Judge. 

Action  to  recover  specific  personal  property. 
Judgment  for  plaintiff,  and  the  defendant  ap- 
pealed.    Reversed. 

D.  J.  Murphy,  for  appellant  Dayton  & 
Dayton,  for  appellee. 

GRANGER,  J.  The  defendant  sheriff 
seized,  by  virtue  of  an  execution,  eertain  per- 
sonal property  as  belonging  to  B.  F.  Boomer. 
Plaintiff,  having  a  mortgage  thereon,  brings 
this  action,  attaching  to  his  petition  as  an  ex- 
hibit the  mortgage.  To  the  petition  there 
was  a  demurrer,  which  the  court  overruled, 
from  which  ruling  the  appeal  is  taken.  The 
only  question  presented  is  as  to  the  sulfl- 
ciency  of  the  description  In  the  mortgage, 
which  is  as  follows:  "One  bay  mare  about 
six  years  old,  one  sorrel  mare  about  six  years 
old,  one  double  buggy,  one  set  bob  sleighs, 
one  wagon,  one  pair  wagon  scales  in  Watei^ 
ville,  Iowa,  one  pair  small  scales,  three  cut- 
ters, etc.,  and  one  set  of  harness,  one  red  and 
white  cow."  It  is  not  claimed  that  the  de- 
scription Is  insufficient,  except  as  to  the  "one 
pair  wagon  scales  In  Waterville,  Iowa."  The 
rule  is:  "That  description  which  will  enable 
third  persons,  aided  by  Inquiries  which  the 
instrument  indicates  and  directs,  to  identify 
the  property  is  sufficient."  Smith  v.  Mcl-ican, 
24  Iowa,  322.  In  Yant  v.  Harvey,  55  Iowa, 
421,  7  N.  W.  675,  it  is  said:  "When  the  de- 
scription in  a  chattel  mortgage  is  correct  as 
far  as  it  goes,  but  fails  fully  to  point  out  and 
identify  the  property  Intended  to  be  convey- 
ed, a  subsequent  purchaser  or  incumbrancer 
is  bound  to  make  every  inquiry  which  the  In- 
strument itself  could  reasonably  be  deemeo 
to  suggest."  Under  these  rules  of  long  stand- 
ing there  have  been  many  holdings,  and  dif- 
ferent conclusions  have  been  reached  upon 
facts  differing  but  slightly;  and  such  differ- 
ence in  facts  may  properly  Justify  different 
conclusions.     Applying  the  rules  to  this  case. 


aided  by  cases  in  which  tliey  have  been  ap- 
plied, a  majority  of  this  court  think  the  de- 
scription as  to  the  wagon  scales  Insufficient. 
The  writer  thinks,  in  view  of  the  character 
of  the  implement  and  the  manner  of  Its  use, 
that  the  descriptlcm  would  have  guided  an  in- 
quirer so  as  to  have  Identified  the  scales.  Po\- 
lowlng  the  conclusion  of  the  majority,  the 
Judgment  must  be  reversed. 


BRYANT  V.  OMAHA  &  C.  B.  RAILWAY 

&  BRIDGE  CO. 

(Supreme  Court  of  Iowa.     May  23,  1896.) 

ExcBssivB  Damaoes  —  Sfboulativb   Damaobs  — 
Pkospectivb  Eakniitos. 

1.  A  verdict  for  $4,000  in  favor  of  a  sin- 
gle woman,  21  years  old,  earning  about  $75  a 
month  as  a  stenographer,  for  a  personal  injury, 
was  cot  excessive,  where  plaintifi  was  confined 
in  bed  for  fire  weeks,  during  whidi  time  she 
had  difficulty  in  breathing,  and  suffered  intense 
pain  in  her  leg  from  inflammation  of  the  bone; 
that  such  pain  continued  up  to  the  time  of  the 
trial,  a  period  of  17  months,  and  was  likely  to 
be  permanent;  that  plaintiff  walked  with  a 
limp,  and  still  suffered  pain  in  her  chest  when 
she  leaned  forward;  that  she  had  been  able  to 
do  no  regular  work  since  the  injury,  and  had 
paid  some  $200  for  medical  treatment  and 
nursing. 

2.  In  an  action  for  personal  injuries  which 
prevented  plaintiff  from  performing  her  work 
as  a  stenographer,  it  was  proper  to  show,  as 
bearing  on  the  qnestion  of  damages,  that  under 
her  contract  of  employment  she  was  to  receive 
an  increase  of  salary  in  a  short  time  if  her 
work  proved  satisfactory. 

Appeal  from  district  court,  Pottawattamie 
county;   N.  W.  Macy,  Judge. 

Action  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  while  travel- 
ing as  a  passenger  on  the  defendant's  rail- 
road. There  was  a  trial  by  Jury,  and  a  ver- 
dict and  Judgment  for  the  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Wright  &  Baldwin,  for  appelant  Fllck- 
inger  Bros.,  for  appellee. 

ROTHROCK,  C.  J.  It  appears  from  the 
evidence  in  the  case  that  on  the  3l8t  day  of 
May,  1893,  the  plaintiff  was  severely  injured 
while  riding  on  tbe  defendant's  electric  motor 
line,  by  reason  of  a  collision  of  tbe  car  in 
which  she  was  riding  with  a  train  at  a  cross- 
ing on  another  railroad.  The  collision  and 
the  injury  to  the  plaintiff  were  described  as 
follows  In  her  examination  as  a  witness  on 
the  trial:  "I-lve  at  Council  Bluffs,  Iowa. 
On  May  31,  1883,  the  members  of  our  family 
were  father,  mother,  brother,  and  younger 
sister.  At  tbat  time  I  was  stenographer  for 
the  Rock  Ishind  Railway,  at  the  freight  depot, 
and  was  getting  $CiO  a  month;  and  In  addi- 
tion I  was  doing  job  worli,  writing  articles 
and  notes  for  different  parties,  and  making 
from  $20  to  $25  a  month  besides.  Had  been 
working  for  the  Rock  Island  about  three 
months.  The  usual  way  for  me  to  go  to  my 
office  was  by  tbe  defendant's  electric  motor 
line.     I  went  on  tbe  line  four  times  a  day. 
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On  the  afternoon  of  the  81st  of  May,  1883, 
-when  this  accident  occnrred,  I  got  on  the  car 
at  the  Methodist  Church,  and  nothing  of  note 
happened  until  we  got  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  tracks  on  Main 
■treet.     When  we  arrlTed  there  I  was  sitting 
with  my  arm  on  the  window  sUl,  and  looking 
at  the  back  door  of  the  car.    In  crossing  over 
the  tracks  the  freight  cars  were  backing,  and 
they   Btmck  the  car  about  the  center,   and 
threw  Mr.  Holmes  and  Mr.  Bixby  across  the 
aisle.     I  think  they  came  to  the  other  side  of 
the   car,  and   they   were  In   some   manner 
thrown  oat     There  was  a  portion  of  the  car 
that  I  was  sitting  In  left  or  remaining,  and 
with  the  crash  came  a  piece  across  my  chest, 
and  pinioned  my  arms  so  that  I  could  neither 
move  my  shoulders  nor  my  arms.     It  was 
80  heavy  It  felt  as  if  It  would  crush  my  breath 
right  out  of  me.     Subsequently  there  was  a 
piece  of  timber  caught  both  of  my  limbs, 
from  below  the  knees  down,  and  I  could  not 
move  hand  or  foot.    The  seat  I  was  sitting 
on  gave  way,  and  there  was  a  second  jar 
tliat  loosened  my  arms  and  the  timber  in  front 
of  me  In  such  a  manner  that  I  had  partially 
loosened  one  arm,— the  left  one,— and  then  I 
was  thrown  out  through  the  glass  and  broken 
timbers  onto  the  stone  pavement,  with  my 
face  towards  the  wreck.     I  attempted  to  get 
up,  and  saw  my  face  and  hands  were  bloody, 
and  I  couldn't  breathe,  and  the  pain  was  hi- 
tense  and  severe.    Tried  to  use  my  limbs. 
Could  not  stand,  and  was  falling,  when  seme 
one  caught  me.     I  was  carried  Into  Brad- 
ley's, and  that  Is  all  I  remember.    The  blood 
that  was  on  me  was  that  of  others.    I  think 
it  came  from  Mr.  Holmes,  who  was  killed.     I 
do  not  remember  anything  after  I  was  taken 
Into  Bradley's  until  I  got  home  and  was  in 
bed.     I  conld  not  breathe  then.    The  pain  In 
my   limb  was  intense.    The  left  limb  re- 
ceived a  puncture,— a  bole.    I  was  confined 
to  my  bed  five  or  sbc  weeks.    Dr.  Macrae  was 
my  physician.     This  trouble  and  dif&culty  In 
breathing  continued  for  five  weeks.    It  was 
six  weeks  before  I  coidd  sit  up  in  a  chair. 
When  I  first  tried  to  walk  I  had  the  assist- 
ance of  two  members  of  my  family.     The 
pain  In  my  left  Ibub  continues  up  to  this  day. 
It  has  lamed  me.    I  limp  when  I  walk.    Can- 
not use  it  the  same  as  the  other  now.     There 
is  pain,  continual  pain,— more  in  damp  weath- 
er,—and  it  interferes  with  my  work.     I  can- 
not work.    The  pain  is  constant     I  have 
pain  in  my  chest,  on  leaning  forward  or  rais- 
ing my  arms  to  my  bead.    When  I  sit  up  it 
does  not  pain  me.    Have  only  been  able  to 
wear  a  corset  since  for  short  periods.    Chan- 
ges in  the  weather  affect  my  limb.     Used  a 
cmtch  or  cane  two  months.    Tried  to  go  to 
work  about  the  middle  of  September,  1893. 
The  condition  of  our  financial  affairs— my 
mother  being  sick— was  sucb  that  I  was  com- 
pelled to.    I  worked  until  the  1st  of  Novem- 
ber.   Had  to  quit  then  on  account  of  suffer- 
ing,   I  went  to  Macrae  each  noon  for  treat- 
ment for  my  limb.     I  have  not  performed 


any  regular  work  since.  I  was  oompdled  t» 
hire  a  nurse  to  wait  on  me  for  six  or  eight 
weeks,  and  paid  her  (12  a  month.  Bill  for 
medicine  has  been  from  $50  to  $56.  I  do  not 
know  what  my  physician's  bill  Is.  Dr.  Mae^ 
rae  has  attended  me  on  an  average  once  » 
week  in  the  last  six  m6nths.  During  mj 
first  illness  he  called  three  times  a  day,  later 
twice,  and  lastly  once;  and  of  late  I  have 
gone  to  bis  office,  or  got  ptescriptionus  from 
him,  for  liniments  for  my  limb,  and  ai^lled 
It  myself.  I  am  using  liniments  on  my  limb 
at  the  present  time.  This  pain  in  my  limb 
is  continual  and  Intense  all  the  time.  It  ha» 
been  so  I  cannot  keep  my  weight  on  it. 
When  it  is  pleasant  and  sunshiny  I  can  get 
around  better  than  when  it  Is  damp,  I  neveii 
was  sick  prior  to  this  accident  or  bad  an]i 
Injury  of  any  kind.  The  effect  upon  mjr 
nervous  system  is  bad,— keeps  me  nervoos^" 
The  foregoing  Is  the  examination  in  chief  of 
the  plaintiff,  as  shown  by  appellant's  ab- 
stract We.have  set  it  out  In  full,  because  lia- 
bility for  the  injury  is  admitted  by  the  defend- 
ant It  was  stipulated  by  the  parties  at  tbe- 
time  of  the  trial  in  the  district  court  that  the 
defendant  was  liable  for  the  Injury,  "and  that 
the  only  questions  for  litigation  and  deter- 
mination are  as  to  the  extent  of  the  plaintiff'B- 
injurles,  and  the  amount  of  her  recovery,  and' 
all  other  questions  are  waived." 

The  verdict  and  judgment  were  for  $4,000, 
and  the  main  question  in  the  case  is  whether 
the  judgment  should  be  reversed  because  it  is- 
excessive,  and  without  support  in  the  evi- 
dence to  sustain  the  amount  of  the  recovery. 
If  the  testimony  of  the  plaintiff,  as  above  set 
out,  was  impeached  and  shown  to  be  untme- 
by  undisputed  facts,— or,  in  other  words.  If 
tbe  evidence  against  her  was  such  as  to  stamp- 
her  testimony  as  f^lse,  in  so  unmistakable  a 
manner  that  the  jury  were  not  warranted  in 
believing  her,— then  this  verdict  was  exceaa- 
Ive.  But  there  is  really  no  conflict  m  the- 
evidence  as  to  the  severity  of  the  Injury.  Tha 
plaintiff  is  corroborated  by  several  memben- 
of  her  family  and  others,  who  tesUfled  to  the 
extent  of  her  nervous  shock  from  the  injury, 
the  medical  attention  and  nursing  necessaiy, 
and  the  time  she  was  confined  to  her  bed  and. 
to  her  home.  She  was  a  single  woman,  about 
21  years  old,  at  the  time  of  the  accident  Aa 
has  been  stated,  the  Injury  was  reoelved  oa 
the  31st  day  of  May,  1893.  The  trial  was 
had  in  the  district  court  in  the  last  days  of 
October,  1804,  being  a  year  and  five  montha 
after  the  Injury.  The  claim  was  made  by 
plaintiff  in  the  petition,  and  on  the  trial,  that 
the  injury  was  permanent,  and  it  is  insisted- 
In  argument  In  this  court  by  coimsel  for  de- 
fendant that  there  was  no  evidence  author* 
Izing  the  jury  to  find  that  the  injury  was- 
more  than  merely  temporary.  In  other 
words,  it  is  urged  that  the  claim  of  the  plain- 
tiff that  she  still  suffered  from  tbe  bijuiy 
was  a  mere  pretense,  without  foundation,  and' 
feigned  for  the  purpose  of  aggravating  the- 
damages.     Medical  testimony  was  introduced. 
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by  botb  tbe  plalntlfl  and  tbe  defendant  on 
this  question.  The  medical  wltpeBses  for  tbe 
plaintiff  teatlfled  tliat  tbe  plaintiff  was  tben 
anfferlng  in  her  left  leg-  ^be  nature  of  tbe 
Injury  to  tbe  leg  la  described  by  tbe  pbyal- 
dan  vbo  attended  tbe  plaintiff  from  tbe 
time  the  accident  occurred  as  follows:  "The 
surgical  name  for  this  bijury  Is  'ostitis,'— Inr 
Oammation  ot  the  bone  or  bone  sut)stance. 
This  corers  tbe  inflammatory  condition  of  tbe 
whole  bone,  Including  the  bone  marrow  and 
tbe  bone  Itself.  The  covering  of  the  bone  is 
called  the  'periosteum.'  She  liad  a  good  deal 
of  Inflammation  under  tbe  periosteum.  I  have 
ezamlaed  this  leg  lately,  and  right  along. 
Tbe  external  experience  is  some  roughening 
of  the  periosteum.  By  tliat  I  mean,  when  tbe 
fingers  are  run  along  the  flat  surface  of  the 
bone  you  can  detect  little  raised  points,  and 
then  further  down  there  is  a  larger  thicken- 
ing. I  do  not  know  if  it  is  inside  or  outside 
of  tbe  perioatenm.  Anyhow,  it  is  bard  and 
calloused.  It  Is  about  four  Inches  below  the 
original  Injury.  This  injury  to  tbe  left  leg, 
or  tbe  tibia  of  the  left  leg,  is  permanent.  Tbe 
effect  of  this  condition  on  the  patient  will  be 
pain,— constant  pain.  Ostitis  can  exist  with- 
out any  external  appearances.  If  tbe  pain 
did  not  go  off  in  five  or  six  montbs,  I  should 
think  that  it  was  chronic.  8he  has  always 
walked  lame  since  the  Injury.  I  told  her  to 
get  around  as  well  as  she  could;  she  should 
enjoy  herself  and  take  buggy  rides,— gtt  her 
mind  off  herself.  My  charge  for  professional 
services  is  abont  $100."  Some  three  other 
physicians  testified  to  facts  corroborating  the 
testimony  we  have  above  set  out  About  an 
equal  number  of  medical  experts  testified  that 
there  was  no  evidence  of  ostitis,  or  inflamma- 
tion of  tbe  bone  substance.  We  will  not  set 
out  tbe  reasons  given  for  tbe  opinions  of 
the  physicians  on  the  subject.  Their  con- 
clusions and  opinions  are  In  hopeless  con- 
flict, and  It  was  for  the  Jury  to  determine 
tbe  extent  of  tbe  injury  from  all  tbe  evidence 
In  tbe  case.  There  Is  evidence  in  the  rec- 
ord tending  strongly  to  show  tliat  the  plain- 
tlfTs  actions  before  the  trial  did  not  Indicate 
that  she  was  lame,  or  that  she  suffered  from 
any  infirmity  or  defect  in  her  leg.  This  Is 
contradicted  by  other  evidence  in  behalf  of 
tbe  plaintiff.  Tbe  plaintiff  was  before  tbe 
court  and  tbe  Jury,  and  they  considered  this 
evidence,  and  In  connection  with  her  appear- 
ance as  to  her  health,  her  demeanor  on  tbe 
witness  stand,  and  the  manner  in  which  she 
conducted  herself  in  giving  her  testimony,  and 
It  is  not  tbe  province  of  this  court  to  take 
the  place  of  tbe  Jury  and  settle  tbe  conflict, 
nor  to  overrule  the  district  court  in  its  find- 
ing that  a  motlcm  for  a  new  trial  should  not 
be  allowed. 

2.  In  tbe  course  of  tbe  examination  of  the 
plaintiff  as  a  witness  she  was  asked:  "What 
waa  your  contract  with  tbe  Rock  Island  Com- 
pany at  tbe  time  you  went  to  work  for  them 
as  to  salary?  A.  If  I  remained  and  proved 
satisfactory,  I  was  to  receive  some  raise  In 


salary.  Q.  How  soon  was  yon  to  receive  this 
advance?  A.  Within  a  short  time.  There 
was  no  specified  time."  These  questions  were 
objected  to.  Tbe  objections  were  overruled, 
and  defendant  excepted.  It  is  said  that  tbe 
admission  of  this  evidence  was  error.  Tbe 
oase  of  Brown  v.  Railway  Ca,  64  Iowa,  652, 
21  N.  W.  103,  is  relied  upon  as  sostaining  tbe 
proposition  «f  counseL  In  that  case  a  fire- 
man on  an  engine  was  injured,  and  the  plain- 
tiff was  permitted  to  prove  that  competent 
firemen  were  sometimes  employed  as  enr 
gineers,  at  an  increased  compensation.  It 
was  held  that  this  was  error,  because  the  es- 
timate of  damages  should  be  made  with  ref- 
erence to  such  facts  as  actually  existed,  and 
such  as  it  is  reasonably  certabi  would  have 
occurred  In  tbe  future.  In  tbe  case  at  bar 
tbe  proof  was  that  by  the  contract  of  em- 
ployment the  compensation  was  to  be  in- 
creased within  a  short  time  if  plaintiff  re- 
mained in  tbe  service  and  her  work  was  sat- 
isfactory. It  depended  on  no  such  a  remote 
and  imcertaln  contingency  as  was  considered 
in  the  cited  case. 

Other  questions  are  made  which  we  do  not 
think  demand  special  mention.  ■  An  examina- 
tion of  the  record  satisfies  us  that  there  was 
no  reversible  error,  and  the  judgment  of  tbe 
district  court  is  afllrmed. 


ORAY  V.  HAAa 
(Supreme  Court  of  Iowa.     May  23,  1896.) 

HlOHWAT— PrBSCHIPTIOW— DCDICMIOM— Bvi- 
DENCS. 

1.  Under  Code,  {  2031,  providing  that, 
when  an  easement  in  land  is  claimed  07  pre- 
BcriptioD,  the  fact  of  adverse  possession  shall 
be  proven  b7  evidence  distinct  from  the  ase, 
and  that  the  party  against  whom  the  claim  ia 
made  had  express  notice  thereof,  evidence  of 
travel  by  the  public  over  land,  which  com- 
menced while  it  was  uncultivated,  the  line  of 
travel  changing  at  times,  and  gates  having  been 
maintained  across  the  road,  is  insnlBcieut  to 
sho^  title  to  the  road  as  a  public  highway  by 
prescription. 

2.  That  the  owner  of  land  had  knowledge 
of  the  use  of  a  road  over  his  land  by  the  pub- 
lic, which  was  obstructed  by  gates  and  by 
ditciies,  one  of  which  a  person  who  used  tbe 
road  bridged,  is  insufficient  to  show  a  dedica- 
tion of  the  road. 

3.  That  a  landowner,  over  whose  land  a 
road  on  the  county  line  had  been  used  by  the 
public,  signed  a  petition  consenting  to  the  lo- 
cation of  B  highway  on  the  county  line,  ob- 
tained by  the  county  supervisors  who  were  en- 
deSToring  to  secure  the  consent  of  ali  the  per- 
sons along  the  county  line  to  the  location  of  a 
road  thereon,  does  not  constitute  a  dedica- 
tion, where  the  project  of  the  location  of  the 
road  was  never  consummated. 

Appeal  from  district  court,  Crawford  coun- 
ty;  C.  D.  Goldsmith,  Judge. 

This  la  an  acticm  to  recover  damages  to  tbe 
rental  value  and  to  tbe  market  value  of  tbe 
B.  ^t  of  the  S.  W.  \i,  of  section  84,  in  town- 
ship 82,  range  37,  In  Crawford  county,  Iowa, 
by  reason  of  tbe  action  of  tbe  defendant  In 
obstructing  what  plaintiff  claims  to  l>e  a  pub- 
lic highway  on  tbe  south  side  of  said  section. 
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ind  on  the  line  of  said  land,  and  which  forms 
the  dividing  line  between  Crawford  and  Shel- 
by counOea.  There  Is  no  claim  that  the  high- 
way was  regularly  laid  under  the  statute, 
but  It  Is  claimed  that  the  highway  exists  by 
prescription  and  by  dedication.  The  defend- 
ant denies  the  existence  of  the  highway,  but 
admits  <d08ing  the  alleged  highway,  and 
ilso  pleads  certain  facts  as  an  estoppel  of 
plaintiff  to  claim  a  highway  at  the  place  stat- 
ed. A  trial  was  had  to  a  Jury,  and  at  the 
conclusion  of  the  evidence  the  court  sustain- 
ed a  motion  to  direct  a  verdict  for  the  defend- 
ant   Plaintiff  appeals.    Affirmed. 

B.   L    Salinger,    for    appellant.     Shaw    & 
Euebnle,  for  appellee. 

EINNE,  J.     1.  Was  there  a  highway,  as 
claimed,  by  prescription?     Our  statute  pro- 
Tides:    "In   all  suits   hereafter  brought,   in 
which  title  to  any  easement  in   real  estate 
sbaU  be  daimed  by  virtue  of  adverse  posses- 
sion of  the  same  for  the  period  of  ten  years 
or  by  prescription,  the  use  of  the  same  shall 
not  be  admitted  as  evidence  that  the  party 
claimed  the  easement  as  his  right,  but  the 
tact  of  adverse  possession  shall  be  proved  by 
evidence  distinct  from  and  independent  of  the 
use,  and  that  the  party  against  whom  the 
claim  is  made  had  express  notice  thereof: 
and  these  provisions  shall  apply  to  public  as 
wtil  as  private  claima"    Oode,  |  2031.    To 
establish  a  highway  by  prescription,  under 
this  statute,  the  fact  of  adverse  possession  mast 
be  estabUahed  by  evidence  distinct  from  and 
independent  of  the  use,  and  by  evidence  that 
the  party  against  whom  the  claim  of  adverse 
oser  and  possession  Is  made  had  express  no- 
tice of  such  user  and  claim  of  possession. 
It  fc^ows  that  it  is  not  enough,  to  establish  a 
highway  by  prescription,  to  show  mere  use 
ot  land  as  a  highway,  even  though  the  owner 
had  actual  knowledge  of  such  use.     He  must 
hare  "express  notice  that  a  claim  was  made, 
ba.sed  thereon.  Independent  of  or  additional 
to  the  mere  use."     State  v.  Mitchell,  58  Iowa, 
368,  12  N.  W.  588;  Zlgeftoose  v.  Zigefoose,  09 
Iowa,  302,  28  N.  W.  654.     The  adverse  "pos- 
ifBeloa  must   be  actual,   continued,  visible, 
notorious,  distinct,  and  hostile,  and  commen- 
ced under  a  claim  or  color  of  title."    Booth 
T.  Small,  25  Iowa,  177.     Without  entering 
mto  an  elaborate  discussion  of  the  evidence, 
it  may  be  said  that  it  shows  that  travel  com- 
menced along  the  section  line,  where  it  Is 
cow  claimed  the  toad  exists,  while  the  land 
was  onmltiTated.     It  appears  that  snch  tiav- 
■"l  went  wherever  the  fancy  of  the  traveler 
dictated.    At  that  time  it  cannot  be  said  that 
there  was  a  claim  or  color  of  title  to  the 
liind  osed,  adverse  to  the  owner,  other  than 
the  mere  use.    It  does  not  appear  that  the 
public  travdod  on  the  line  of  the  section  for 
10  years  consecutively.     During  a  portion  of 
the  time  the  travel  turned  off  from  this  line 
Into  plaintiff's  field,  near  bis   house,   went 
north,  then  east  across  a  bridge,  then  over 


the  line,  then  on  to  Witcher's  tand,  and 
through  his  gate  into  the  public  highway. 
Sometimes  fences  were  taken  down.  If  it 
should  be  conceded  that  the  evidence  estab- 
lished the  ute  of  the  claimed  highway  for  the 
requisite  period,  it  did  not  establish  the  fact 
that  the  possession  of  the  users  was  adverse, 
by  evidence  "distinct  from  and  independent 
of  the  use,"  as  the  statute  requires.  Nor  do 
we  think  the  evidence  showed  that  the  de- 
fendant had  express  notice  that  the  public 
were  claiming  to  hold  and  occupy  this  land 
adversely  to  him.  We  hold,  then,  there  was 
no  sufficient  evidence  to  show  the  establish- 
ment of  a  highway  by  prescription. 

2.  Was  there  a  highway  by  dedication?  It 
is  said,  in  State  v.  Birmingham,  74  Iowa,  411, 
38  N.  W.  121:  »'We  are  of  the  opinion  that. 
if  the  owner  of  the  land  in  question  knew, 
for  a  series  of  years,  that  the  public  were 
using  and  treating  the  road  as  a  highway, 
and  expending  funds  in  its  Improvement,  and 
that  he  acquiesced  in  what  they  were  doing, 
snch  facts  might  well  be  considered  evidence 
tending  to  prove  actual  dedication."  No  fixed 
time  is  required  to  make  a  dedication.  Sec- 
tion 2031  of  the  Code  relates  to  tlties  claimed 
by  prescription,  not  to  dedication.  Dun- 
combe  V.  Powers,  78  Iowa,  188,  38  N.  W.  261- 
The  evidence  establishes  the  fact  that  this 
claimed  highway  was  traveled  by  the  public 
considerably,  and  that  defendant  in  fact  had 
personal  knowledge  touching  such  use  by  the 
public.  It  also  shows  that,  a  portion  of  the 
time,  the  claimed  highway  was  Impassable 
by  reason  of  a  bridge  having  gone  out,  and 
this  occurred  some  three  years  prior  to  the 
time  defendant  8topi)ed  the  travel;  that  de- 
fendant, in  conversation  with  Wltcher, 
thought  it  "would  not  be  a  road";  that  some- 
times travelers  through  there  had  to  open  the 
gates.  Where  this  claimed  highway  inter- 
sects the  public  highway  at  the  west  there 
was  a  ditch,  so  that  teams  could  not  turn  and 
go  east  on  the  county  line,  and  plaintiff  put 
{teles  in  there  so  he  could  cross.  From  these 
and  many  other  facts,  we  think  it  cannot  be 
said  that  there  was  any  intention  on  the  part 
of  defendant  to  dedicate  this  land  to  highway 
purposes.  It  may  reasonably  be  presumed. 
If  this  tract  of  ground  was  a  public  highway, 
that  these  gates  would  have  been  removed, 
that  a  bridge  would  have  been  constructed  by 
the  public  authorities,  and  the  road  made 
passable  for  public  travel  for  the  mile  be- 
tween the  two  sections.  As  it  was,  while  the 
portion  of  the  road  between  plalntlfl  and  de- 
fendant could  be  used,  the  balance  of  the 
road  for  some  distance  beyond  was  obstructed 
by  gates  or  ditches,  which  required  travelers 
to  go  onto  the  lands  of  adjacent  owners, 
away  from  the  claimed  highway;  and  such 
had,  as  we  understand  the  testimony,  been 
its  condition  for  years  prior  to  the  time  de- 
fendant closed  it  up.  We  hold  that  there  was 
no  Intention  to  dedicate,  and  no  act  of  dedi- 
cation on  the  part  of  the  defendant  Stata 
V.  Green.  41  Iowa,  693. 
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3.  It  Is  contended  that  the  defendant  signed 
a  petition  cousenting  to  a  highway  over  the 
disputed  ground,  and  it  is  said  tills  wonld 
amount  to  evidence  of  a  dedication.  It  ap- 
pears that  defendant  did  sign  such  a  paper. 
If  this  was  done  as  an  Independent  act  on 
his  part,  there  Is  no  doubt  the  case  should 
have  gone  to  the  Jury,  to  determine,  from  all 
the  evidence,  the  Intent  of  the  defendant  as 
to  dedication.  The  evidence,  however,  was 
uncontradicted  that  this  paper  was  obtained 
from  the  defendant  by  the  board  of  snpei^ 
visors  of  Crawford  county,  who,  in  connection 
with  the  board  in  Shelby  county,  were  en- 
deavoring to  get  all  the  parties  along  the 
county  line  to  sign  such  consent  petitions, 
with  a  view  on  the  part  of  said  boards  of  es- 
tablishing a  road  along  said  line  and  putting 
in  bridges.  For  some  reason,  which  does  not 
appear  in  this  record,  nothing  was  ever  done 
towards  the  consummation  of  the  project  oth- 
er than  obtaining  and  filing  some  of  these 
consent  petitions.  There  is  not  the  slightest 
ground  for  claiming  that,  independent  of  the 
action  of  other  landowners  along  said  county 
line,  the  defendant  ever  expected  to  give  the 
land  for  road  purposes.  He  might  well  be 
willing  so  to  do  if  assured  of  a  road  clear 
along  the  county  line;  and.  so  far  as  appears, 
such  was  the  theory  on  which  such  paper 
was  signed.  Therefore,  it  not  having  been 
acted  upon,  and  the  contemplated  measure 
not  baring  been  carried  out,  his  signing  that 
paper  cannot  be  treated  as  any  evidence  of 
an  intention  on  his  part  to  dedicate  the  land 
to  the  public  for  highway  purposes. 

4.  The  plaintifC  claims  the  court  erred  in 
ruling  out  evidence  as  to  the  difference  in 
value  of  the  land  before  and  since  the  ob- 
struction of  the  claimed  highway.  Plaintiff 
daims  that  he  had  a  right  to  show  this;  also, 
the  difference  in  rental  value.  As  we  find 
that  a  verdict  was  properly  directed  for  the 
defendant  because  there  was  no  highway  as 
claimed,  there  could  have  been  no  prejudice 
In  rejecting  the  offered  evidence,  even  if  it 
called  for  a  proper  measure  of  damages, — a 
question  we  do  not  decide. 

5.  Other  errors  are  claimed  in  the  rulings 
ot  the  court  rejecting  evidence  offered  by  the 
plaintiff.  We  have  examined  each  of  them, 
and,  while  we  think  some  of  the  proposed 
erridence  might  properly  have  been  received, 
we  do  not  think  that  the  errors  in  this  respect 
were  preJudiciaL  The  Judgment  below  Is 
affirmed. 


JAMESON  et  al.  v.  GILB  et  al. 
(Supreme  Coxut  of  Iowa.     May  23,  1896.) 

KsCDAXrC'S  LtE.V—  OWSBR  OP  Btni,DIKO  —  C!os- 
TRACT  OF  Sals — Effbct  op  Forpeitube. 
1.  Defendant  Bold  certain  land  to  G.,  un- 
der a  contract  that  G.  should  build  a  house 
thereon,  and  that,  in  case  of  forfeiture  for  non- 
payment of  the  installmenls  on  the  contract,  the 
ImproTements  should   pass   to   the   defendant. 


O.  obtained  the  materials  from  plaintiff,  and 
erected  his  house.  On  defaolted  payments,  de- 
fendant declared  the  contract  forfdted.  Held, 
that  under  Miller's  Code,  {  2135.  subsec.  4,  pro- 
Tiding  that  mechanics'  liens  shall  attach  in  pref- 
erence to  any  prior  lien,  plaintiCs  lien  upon 
the  house  for  material  was  superior  to  the  uen 
of  defendant  nnder  the  contract. 

2.  Where  one  enters  into  possession  of  land 
under  a  contract  of  sale  which  provides  for 
forfeiture  in  case  of  nonpayment  of  the  install- 
ments of  the  purchase  price,  he  is,  neverUieless, 
an  owner,  within  the  meaning  of  Code,  {  2130. 
and  Miller's  Code,  i  2136,  providing  for  a 
lien  for  labor  and  materials  furnished  for  the 
erection  of  a  building  by  virtue  of  a  contract 
with  the  owner,  and  defining  an  owner  as  one 
for  whose  use  and  benefit  the  building  is  erect- 
ed. 

Appeal  from  district  court,  Wright  county; 
D.  R.  Hiudman,  Judge. 

On  July  19,  1894,  plaintiffs  commenced  this 
action  in  equity  to  establish  and  foreclose  a 
mechanic's  lien  for  lumber  furnished  to  de- 
fendant Gile,  for  the  erection  of  a  dweUlng 
house  on  certain  land  described.  The  defend- 
ant Ellsworth  alone  answeired.  Default  and 
Judgment  for  $554.84  were  entered  against 
Glle,  and  plaintiffs'  claim  for  a  mechanic's 
lien  was  denied.    Plaintiffs  appeal.   Reversed. 

Peterson  &  Humphrey,  for  appellants.  Nar 
gle  &  Nagle,  for  appellees. 

OIYBN,  J.  1.  The  case  was  submitted  up- 
on an  agreed  statement  of  facts,  in  substance 
as  follows:  On  and  prior  to  December  11, 
18&1,  Mr.  Ellsworth  was  the  owner  of  the 
land  described,  and  on  that  day  be  entered 
into  a  written  contract  with  Mr.  Glle  for  the 
sale  of  the  land.  Gile  took  possession  under 
the  contract,  and  about  November  17,  1892, 
made  a  parol  contract  with  the  plalntifte,  by 
.which  they  furnished  him  lumber  and  ma- 
terials for  the  construction  of  a  dwelling 
bouse  on  said  land,  to  the  amount  claimed, 
and  which  were  used  by  Gile  in  the  erection 
of  a  dwelling  house  thereon,  in  a  substantial 
manner,  upon  a  stone  foundation,  suitable  aa 
a  dwelling  bouse  for  said  Gile.  About  the 
IBth  day  of  May,  1883,  plaintiffs  filed  their 
statement  in  due  form  for  a  mechanic's  lien 
for  the  full  amount  of  the  materials  furnish- 
ed, no  part  of  the  price  thereof  having  been 
paid.  Glle  failed  to  pay  any  part  of  the  de- 
ferred purchase  price  of  said  land  or  the 
Interest  thereon;  and  about  the  16th  day  of 
August,  1894,  Ellsworth  duly  declared  said 
contract  of  purchase  forfeited.  At  that  time 
the  purchase  price  and  interest  amounted  to 
$2,800,  and  Mr.  Gile  was  stUl  in  possession. 
The  consideration  was  $2,560,  df  which  $160 
was  paid,  and  promissory  notes  executed  for 
the  balance.  The  contract  recites  that  the 
land  was  sold  to  Gile  "for  Improvement  and 
cultivation,"  and  provided  that,  among  other 
Improvements.  Gile  should  "build  a  house 
worth  not  less  than  $250,"  and  that  all  im- 
provements placed  upon  the  land  should  re- 
main thereon,  and  not  be  removed  or  destroy- 
ed until  final  payment  for  the  land.  Said 
contract  also  provides  that,  for  a  failure  to 
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m&ke  ttie  pBsrmeDts  as  agreed,  EUlB-vrorth 
might  declare  the  contract  null  and  roid,  and 
that  In  that  case  all  Interest  of  Glle  should 
terminate,  and  the  premises  should  revert  to 
and  reyest  In  Mr.  Ellsworth,  '^without  any 
right  of  said  second  party  for  reclamation  or 
compensation  for  moneys  paid  or  Improve- 
ments made." 

2.  There  is  no  question  but  that  appellee 
Ellsworth  had  the  right  to,  and  did,  declare 
the  contract  for  the  sale  of  the  laud  forfeit- 
ed, and  that  thereby  Mr.  Glle  lost  all  inter- 
est therein;  nor  Is  it  questioned  but  that  the 
plaintiffs  are  entitled  to  a  mechanic's  lien 
for  the  amount  claimed,  unless  that  right  is 
defeated  by  the  forfeiture  of  said  contract 
Plaintiffs'  counsel  state  their  claim  as  fol- 
lows: "We  therefore  condude:  That  the 
plaintiffs'  liMi  attached— First,  to  the  dwell- 
ing house  unconditionally;  and,  second,  to 
the  land  and  other  improvements  thereon, 
subject  to  the  rights  conferred  upon  the  ap- 
pellee by  the  Glle  contract.  That  the  exer- 
cise by  tbe  appellee  of  the  right  of  forfeiture 
conferred  by  said  contract  had  no  effect 
whatever  upon  plaintiffs'  primary  Hen  upon 
the  dwelling  house,  but  did  foreclose  and  ter- 
minate their  right  to  a  lien  upon  the  land 
and  other  improvements."  It  will  be  ob- 
served that  plaintiffs  simply  claim  a  lien  up- 
on the  dwelling  house.  Appellee  Ellsworth 
contends  that  the  bouse  bad  become  a  part 
of  the  real  estate  at  the  time  of  the  forfei- 
ture, and,  under  the  contract,  passed  with  It 
to  him,  by  reason  of  the  forfeiture;  that 
plaintiffs'  lien  could  only  attach  to  the  Inter- 
est that  one  had;  and  that,  by  the  forfeiture, 
that  contingent  interest  In  both  the  land  and 
the  bouse  was  terminated.  As  stated  by  ap- 
pellee, we  have  the  single  question  whether, 
nnder  the  law  and  facts,  the  plaintiffs  are  en- 
titled to  a  mechanic's  lien  upon  the  dwelling 
house,  vrltb  the  tight  to  sell  and  remove  the 
same.  Under  section  2130  of  the  Code,  a  lien 
is  only  given  when  the  labor  bas  been  done, 
or  materials,  machinery,  or  fixtures  furnish- 
ed, "l^  virtue  of  any  wmtract  with  the  own- 
er. Us  agent,  trustee,  contractor,  or  subcon- 
tractor." The  Hen  Is  "upon  such  buUdlng, 
erection,  or  Improvement,  and  upon  the  land 
belonging  to  such  owner  on  which  the  same 
Is  situated."  Section  2136  of  Miller's  Code  Is 
as  follows:  "Every  person  for  whose  Imme- 
diate use  or  benefit  any  building,  erection  or 
other  Improvement  Is  made,  having  the  ca- 
pacity to  contract.  Including  guardians  of 
minors,  or  other  persons,  shall  be  Included  In 
the  word  'owner'  thereof."  This  building  was 
imdonbtedly  erected  for  the  "Immediate  use 
and  benefit  of  Mr.  Glle."  By  the  contract 
with  Ellsworth,  he  agreed  to  build  It.  and  the 
agreed  statement  of  facts  shows  that  It  was 
gnltaWe  for  a  dwelHng  house  for  Mr.  Glle, 
and  that  he  wa«  In  possession  up  to  and  at 
tbe  time  of  tbe  hearing  below.  We  think 
that,  tmder  the  contract  of  purchase,  Mr. 
Glle  was  "owner,"  within  the  meaning  of 
section  2130,  as  defined  in  section  2136.    Glle 


had  such  an  Interest  In  this  land  aa  entitled 
him  to  place  this  improvement  thereon. 
True,  his  Interest  in  tbe  land  was  contingent; 
but  it  was  sufficient  to  sustain  the  Hen,  sub- 
ject to  the  right  to  forfeit  the  contract.  In 
the  absence  of  a  forfeiture,  there  could  be  no 
question  of  plaintiffs'  right  to  a  lien  upon 
both  land  and  building.  Stockwell  v.  Carpen- 
ter, 27  Iowa,  120;  Monroe  v.  West,  12  Iowa, 
119;  OUver  v.  Davis,  81  Iowa,  287,  46  N.  W. 
1000;  Estabrook  v.  Riley,  81  Iowa,  479,  46 
N.  W.  1072.  Glle  did  not  purchase  the  buUd- 
ing,  as  he  did  the  land,  but  agreed  to  erect 
It,  not  as  a  part  of  or  In  payment  of  tbe  con- 
sideration, but  rather  as  a  security  that  the 
consideration  would  be  paid.  True,  the  con- 
tract provides  that  improvements  shall  not 
be  removed  until  fuU  payment  for  the  land 
has  been  made,  and  that,  in  case  of  forfeiture, 
Glle  should  have  no  right  to  claim  compen- 
sation for  Improvements;  but  tbis  wlU  not 
defeat  plaintiffs'  right  to  a  lien  on  the  build- 
ing if  they  are  otherwise  entitled  to  it  Sub- 
division 4  of  section  2136  of  Miller's  Code 
contains  tbe  following:  "The  liens  for  the 
things  aforesaid  or  tbe  work,  including  tbose 
for  additions,  repairs  and  betterments,  shall 
attach  to  the  buUdings,  erections  or  Improve- 
ments for  which  they  were  furnished  or  done, 
in  preference  to  any  prior  Hen  or  encum- 
brance or  mortgage  upon  tbe  land  upon  which 
such  erection,  building  or  Improvement  be- 
longs, or  is  erected  or  put."  Further  provi- 
sion Is  made  as  to  how  the  property  may  be 
disposed  of  in  such  cases  to  satisfy  the  liens. 
Let  it  be  conceded  that  appeUee  owned  the 
land  subject  only  to  Glle's  right  to  have  it  up- 
on making  full  payment;  yet,  surely,  he  did 
not  own  the  building,  as  he  neither  built  nor 
purchased  it.  He  had,  at  most,  but  a  Hen 
upon  It  nnder  the  contract.  Oile  was  the 
owner  of  the  building  up  to  and  at  the  time 
tbe  forfeiture  was  declared.  Plaintiffs'  Uen 
had  attached  to  it  prior  to  the  forfeiture,  and 
they  were  not  divested  of  It  by  the  forfei- 
ture. 

It  would  be  contrary  to  the  spirit  of  the  me- 
chanic's lien  law  to  deny  to  these  plaintiffs  a 
Hen  upon  this  building,  and  give  it  to  ap- 
pellee, under  his  forfeiture  of  the  contract 
With  the  ownership  of  the  land  in  appellee, 
and  of  the  building  In  Glle,  the  building,  how- 
ever constructed,  did  not  so  become  a  part  of 
the  real  estate  as  to  defeat  plaintiffs'  lien, 
nor  to  entitle  appeUee  to  It  free  from  that 
Hen.  We  think  the  district  court  erred  In  de- 
nying the  plaintiffs  a  lien  upon  the  dwelling 
house  for  the  amount  claimed.  The  decree 
is  therefore  reversed. 


SCHUTTLOFFEL  v.  COLLINS  et  al. 

(Supreme  Court  of  Iowa.    May  26,  1896.) 

Homestead— Sals — Exemption  of  Fbooceds. 

Where  a  husband   Bells   his  bomestend 

with  the  intention  of  investiog  the  proceeds  in 

another  homestead,  on  his  death  before  the  re- 
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ceipt  thereof  his  wife  is  entitled,  nnder  Code,  (( 
2000.  2001,  to  recelTe  snch  proceeds,  as  agaiust 
creditors  of  the  husband,  for  inTestment  in  a 
homestead  for  herself  and  children. 

Appeal  from  district  court,  Plymoutli  coun- 
ty; J.  P.  Oliver,  Judge. 

Suit  in  equity  for  the  speciflc  psrforinance 
of  a  written  contract  for  the  sale  of  certa'n 
real  estate.  There  was  a  decree  for  the 
plaintiff;  and  there  was  a  mnttor  of  dispute 
as  to  the  right  to  part  of  the  purchase  money 
among  the  defendants.  The  court,  by  Its  de- 
cree, awarded  the  money  in  d!s:)ute  to  the 
defendants  who  are  creditors  of  tlie  vendors, 
and  the  other  defendants  appeal.  The  facts 
appear  In  the  opinion.    Reversed. 

Ira  T.  Martin,  for  appellants.  Zink  & 
Roseberry,  M.  Wakefield,  E.  S.  Lloyd,  and  L 
S.  Struble,  for  appellee. 

ROTHROCK,  C.  J.  1.  On  the  SOfh  day  of 
Jime,  18&4,  Thomas  Collins  was  the  owner 
of  a  farm  of  160  acres  in  Plymouth  county. 
He  resided  on  the  farm  with  his  wife  and 
two  children.  On  the  day  above  mentioned, 
he  and  his  wife  entered  Into  a  written  con- 
tract with  the  plaintiff  herein,  by  which  they 
sold  the  farm  to  the  plaintiff  far  the  sum  of 
$6,080.  A  small  amount  of  money  was  paid 
in  cash  at  the  time  the  contract  was  executed. 
There  were  two  mortgages  on  the  land,  for 
the  aggregate  sum  of  $4,400,  which  the  pur- 
chaser assumed  to  pay.  In  July  of  the  same 
year,  plaintiff  paid  to  Collins  the  sum  of  $600, 
and  the  balance  due  was  to  be  paid  Marc'i  1, 
1S95.  This  balance  amounted  to  $414.06. 
There  is  no  dispute  about  this  amount .  Aft- 
er the  written  contract  was  entered  ioto,  Col- 
lins and  his  family  continued  to  reside  .on 
the  farm,  until  his  death,  which  occurred  on 
the  29th  day  of  September,  1894.  The  family 
continued  to  occupy  the  farm  as  a  home 
imtll  about  the  Ist  of  November,  In  the  sime 
year,  when  the  dwelling  house  burned  down, 
and  they  could  no  longer  remain  In  actual 
occupancy  of  the  land.  After  the  contract  of 
sale  was  made  and  delivered,  the  d-fendants 
Keogan  Bros.,  O.  A.  Terpanlng,  and  Henry 
Schaafe  commenced  actions  agilnst  s:ild 
Thomas  Collins,  and  recovered  judgments 
against  him.  These  Judgments  were  render- 
fA  before  his  death,  and  while  he  and  his 
family  were  residing  on  the  farm.  The  de- 
fendant Ellen  Collins  was  appointed  admin- 
istratrix of  the  estate  of  her  husband.  This 
action  In  equity,  for  a  specific  performance  of 
the  contract,  was  commenced  November  22. 
1894,  and  the  admiaistratrix  and  Iter  chHdr<?n 
and  the  said  Judgment  creditors  were  made 
parties.  No  objection  was  at  any  time  taken 
to  the  form  of  the  action.  The  Julgment 
creditors  appeared,  and  answered  by  si'ttiog 
up  their  Judgments,  and  claiming  that  thsv 
were  a  lien  on  the  land,  or  on  the  balance  of 
the  purchase  money  which  was  yet  impald. 
The  widow,  in  behalf  of  herself  and  her  chl'- 
dren,  claimed  that  the  tran.«ictIon  In  d'.sposin.!; 
of  the  farm  was  but  one  step  in  the  ch'.UAe 


of  their  homestead,  and  that  the  proceeJs  of 
the  sale  of  the  homestead  were  not  Table  f.r 
the  debts  of  the  husband.  The  widow  also 
claimed  that  It  was  her  right  to  be  end  iwel 
with  the  unpaid  purchase  money,  as  belig 
the  proceeds  of  her  dower  or  distributive  share 
of  the  land. 

These  being  the  issues,  a  stipidation  was 
made  by  all  the  parties,  by  which  the  farm 
was  conveyed  to  the  plaintiff,  and  the  i>alanc^ 
of  the  purchase  money  deposited  in  a  bank, 
to  await  the  decision  of  the  court  as  to  wheth- 
er it  should  be  paid  to  the  widow  or  to  the 
Judgment  creditors.  The  court  awarded  It  to 
the  creditors.  Some  question  is  made  In  the 
pleadings  as  to  whether  the  debts  upon  which 
the  Judgments  were  foimded  were  contracte  J 
before  the  homestead  was  acquire J,  so  tb  it 
the  homestead  would  be  Hable  in  any  event. 
But  that  question  was  not  presented  on  the 
trial,  nor  in  argument,  and  we  do  not  consider 
it  It  appears  to-  be  conceded  that  If  th? 
farm  had  not  been  sold,  the  homestead  woul  1 
not  have  been  liable  for  the  debts.  There  L^ 
some  discussion  among  counsel. as  to  the  form 
of  the  action,  and  whether  it  Is  In  probate,  in 
equity,  or  at  law.  This  is  of  no  consequence 
now.  The  action  was  commenced  as  In  eq- 
uity, and  It  was  tried  to  the  court  without  a 
Jury,  and  no  objection  was  at  any  time  made 
to  the  proceedings.  It  will  be  de  eimlned 
here  as  an  appeal  in  an  equity  case. 

2.  There  Is  but  one  question  which  we  think 
necessary  to  be  considered  in  deterininlrg  th? 
rights  of  the  parties.    It  arises  un  jer  section 

2000  of  the  Code,  which  is  as  foU.iws:  "Th  > 
owner  may  from  time  to  time  change  the  Im- 
its  of  the  homestead  by  changing  the  metes 
and  bounds,  as  well  as  the  record  of  the  pl.it 
and  description,  or  he  may  change  It  entir<.>ly; 
but  such  clianges  shall  not  prejudice  convey- 
ances or  liens  made  or  created  prevtin-ly 
thereto,  and  no  such  change  .of  the  entiie 
homestead  n^de  without  the  concurrence  of 
the  husband  or  wife  shall  affect  his  or  her 
right  or  tiiose  of  the  children."     And  sectlan 

2001  provides  that  the  new  homestead,  to  th:> 
extent  in  value  of  the  old,  Is  exempt  from 
execution  in  all  cases  where  the  former  woull 
have  been  exempt.  There  was  no  abanlon 
ment  of  the  homestead  by  the  h-isband.  If 
he  had  survived,  and  purchased  another  home, 
It  would  have  been  exempt  the  same  as  the 
old  homestead.  The  Judgments  were  not 
liens  on  the  homestead,  nor  on  the  purchase 
money,  not  then  due,  nor  paid  while  the  bns- 
Imnd  lived.  There  was  no  v<riuutary  aban- 
donment of  the  homestead  by  the  family. 
The  question  of  fact  In  the  ca»e  is,  was  it 
the  intention  of  tlie  husband  and  wife  to  use 
the  proceeds  of  the  sale  for  the  acquisition  of 
a  new  homestead?  If  so,  the  money  was  ex- 
empt from  tbe  claims  of  the  creditors  of  the 
husband.  We  will  not  review  the  evidence 
on  this  question.  We  think  it  shows  by  a 
fair  preponderance  that  it  was  the  intenton 
of  the  husband  and  wife  to  acquire  a  new 
homestead.     It  is  true,  he  went  into  tbe  state 
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of  Minneaota,  and  examined  land,  with  a 
possible  Tlew  of  purchasing  a  home  there; 
and  the  state  of  Nebraska  was  considered. 
Bnt  attention  was  mainly  directed  to  pro:ur^ 
log  a  home  In  this  state.  Aa  the  homestead 
law  has  always  been  liberally  construed,  we 
do  not  think  It  ought  to  be  heli.  under  \hi 
tacts  of  this  case,  that  the  creditors. sbojl J 
talce  this  homestead  money  becaus?.  If  the 
husband  had  lived,  he  might  hare  invented  It 
In  another  state.  When  a  party  s^H-i  Ms 
homestead  with  the  intention  of  pure  a-lng 
a  new  one,  be  will  be  allowed  a  sufficient 
time  within  which  to  exercise  that  right. 
Benham  t.  Chamberlain,  39  Iowa,  35S.  The 
act  of  acqnlrlng  a  new  homestead,  and  msv- 
iDg  into  It.  cannot  be  simultaneous.  The 
owner  should  be  allowed  a  reasonable  time  to 
malce  the  change.  Ck>wgell  r.  Warrington,  66 
Iowa,  666.  24  N.  W.  266.  It  is  not  necessary 
that  the  old  homestead  be  sold  for  cash,  which 
is  Immediately  Invested  in  a  new  one.  The 
tale  may  be  on  time,  and,  If  the  Intention  is 
to  Invest  the  proceeds  when  reali^-ed  In  tie 
new  homestead,  such  proceeds  wi'l  be  ex- 
empt. State  V.  Oeddls,  44  Iowa,  537.  In  the 
last-named  case,  creditors  attempted  to  gir- 
ni.<th  the  proceeds  of  the  homestead  more  than 
two  years  after  It  was  sold. 

Some  question  is  made  as  to  the  valua  of 
the  homestead  as  compared  with  the  pur- 
cliase  money  in  controversy.  It  Is  true  that 
there  is  no  direct  evidence  as  to  the  valie 
of  the  homestead  40  acres,  apart  from  the 
whole  of  the  farm;  bnt  it  is  averred  In  the 
answer  and  cross  petition  of  the  widow  thit 
it  was  of  the  value  of  $2,030.  Two  of  the 
creditors.  In  their  answers,  assert  that  it 
was  not  worth  to  exceed  $1,400.  In  view  of 
the  fact  that  the  farm  was  sold  for  $38  an 
acre.  It  may  be  said  that  the  evidence  shows 
beyond  all  question  that  the  homestead  was 
worth  more  than  $414.96,  the  amount  in  con- 
troversy. Our  conclusion  is  that  Mrs.  Col- 
lins should  be  allowed  to  take  this  money, 
and  apply  it  In  procuring  a  home  for  herslf 
and  her  children,  as  was  Intended  by  her  hus- 
band and  hersdf.  The  decree  of  the  dls;riit 
'•ourt  is  reversed. 


KOENIGS  V.  CHICAGO,  M.  &  ST.  P, 
RY.  CO. 

(Supreme  Court  of  Iowa.    May  26,  1896.) 

Supplemental  Opinion  on  Rehearing. 

PER  CURIAM.  Counsel  for  appellee  con- 
tends that  the  opinion  heretofore  filed  in  this 
case  (65  N.  W.  314)  gives  no  force  and  effect 
to  the  presumptions  as  to  the  negligence  of 
the  defendant  which  the  statute,  upon  the 
proof  of  certain  facts,  raises  in  favor  of  the 
plaintiff.  Code,  i  1289.  The  holding,  In  ef- 
fect, was  that  the  statutory  presumptions 
referred  to  had  been  fully  overcome  by  oth- 
er evidence  in  the  case,  which  is  fully  set 
forth  in  fbe  opinion.    While  the  provisions 


ef  the  statute  were  not  discussed  In  the 
opinion,  a  careful  reading  of  it  In  the  light 
of  the  evidence  set  forth  therein  makes  It 
clear  that  the  holding  Is  in  no  way  In  con- 
flict with  Manwell  v.  Railway  Co.,  80  Iowa, 
666,  46  N.  W.  568,  or  other  cases.  The  peti- 
tion for  a  rehearing  Is  overruled,  and  the 
Judgment  below  Is  reversed. 


RITCHIE  V.  ZALESKY  et  al. 

(Supreme  Court  of  Iowa.    May  26,  1896.) 

Intoxicatino  LiquoKS— Ili.eoai.  Sales — Defbnsrs 
— Bdkdb:(  of  Pkoop. 

1.  A  room  with  one  entrance  opening  into 
the  street,  and  another  opening  into  an  oifice 
which  has  an  exit  npon  another  street,  is  not 
"a  single  room  having  but  one  entrance  or  exit 
and  that  opening  upon  a  public  buRiness  street," 
within  Acta  25th  Oen.  Assem.  c.  62,  {  17,  sul>d. 
8,  authorising  liquors  to  be  sold  or  kept  for 
sale  in  such  room  under  certain  conditions. 

2.  Acts  25th  Gen.  Assem.  c.  62,  i  17,  snbd. 
8,  declaring  that  the  bar  where  liquors  are  fur- 
nished shall  be  in  plain  view  from  the  street, 
unobstructed  by  screens,  blinds,  etc.,  applies 
not  only  to  retailers,  but  to  wholesale  dealers 
who  give  away  liquors  by  the  glass  to  be  drank 
on  the  premises. 

3.  Since  the  general  law  prohibiting  the 
sale  of  intoxicating  liquors  is  still  in  force,  a 
defendant  who,  in  an  action  to  enjoin  such 
sales,  relies  on  Acts  25th  Gen.  Assem.  c.  62,  au- 
thorising liquors  to  be  sold  under  certain  con- 
ditions, must  show  compliance  therewith. 

Appeal  from  superior  court.  Cedar  Rapids 
county;    T.  M.  Giberson,  Judge 

Action  in  equity  to  enjoin  the  keeping  for 
sale  and  selling  of  intoxicating  liquors,  and 
for  the  abatement  of  an  alleged  nnlsance. 
There  was  a  hearing  on  the  merits,  and  a  de- 
cree In  favor  of  the  defendants.  The  plain- 
tiff appeals.    Reversed. 

John  A.  Reed  and  Rlckel  &  Crocker,  for  ap- 
pellant Preston,  Wheeler  &  Mofflt,  for  ap- 
Iiellees. 

ROBINSON,  J.  The  defendant  the  Anheu- 
ser-Busch Brewing  Association  is  a  corpora- 
tion, and  maintains  a  wholesale  liquor  esttb- 
lishment  in  a  building  on  lot  10  in  block  4  of 
Carpenter's  First  addition  to  Cedar  Rapids, 
and  the  defendant  Zalesky  is  its  agent  in  the 
management  of  its  business.  The  plaintiff 
claims  that  intoxicating  liquors  have  been 
kept  in  the  building  with  intent  to  sell  them 
therein  in  violation  of  law,  and  that  they 
have  been  sold  therein  In  violation  of  laW. 
The  defendants  admit  that  beer  was  kept  and 
sold  in  the  buildlag,  but  claim  that  it  was 
rightfully  so  kept  and  sold  under  authority 
obtained  by  virtue  of  chapter  62  of  the  Acts 
of  the  Twenty-Fifth  General  Ass«nbly.  The 
superior  court  found  that  the  defendants  bad 
been  duly  authorized  under  that  chapter  to 
do  whatever  they  had  done,  and  that  they 
had  not  violated  the  law.  The  petition  was 
dismissed,  and  the  costs  of  the  action  were 
adjudged  to  be  paid  by  the  plaintiff. 

1.  Section  1  of  chapter  62  of  the  Acta  of 
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tfae  Twenty-Flftb  General  ABsembly  provides 
that:  "There -shall  be  assessed  against  every 
veraon,  partnership  or  corporation,  other  than 
registered  pharmacists  holding  permits,  en- 
gaged In  selling  or  Iteeping  with  intent  to  sell, 
any  Intoxicating  liquors,  and  upon  any  real 
property  of  the  owner  thereof,  within  and 
whereon  intoxicating  liquors  are  sold,  or  kept 
with  intent  to  sell  in  this  state,  a  tax  of  six 
hundred  dollars  per  annum.  All  such  taxes 
shall  be  a  perpetual  lien  upon  ail  property, 
both  personal  and  real,  used  in  or  connected 
with  the  business."  Section  17  of  the  act  pro- 
Tides  for  the  payment  of  the  tax  quarterly  in 
advance  in  cities  having  a  population  of  5,- 
000  or  more  Inhabitants.  It  further  provides 
that  "such  payment  shall,  upon  the  follow- 
ing conditions,  be  a  bar  to  proceedings  under 
the  statute  prohibiting  such  business:  "(3) 
Said  selling  or  keeping  for  sale  of  intoxicat- 
ing liquors  shall  be  carried  on  in  a  single 
room  liavlng  but  one  entrance  or  exit  and 
that  opening  upon  a  public  business  street 
The  bar  where  liquors  are  furnished  shall 
t»  in  plain  view  from  the  street,  unobstructed 
'tiiy  screens,  blinds,  painted  windows,  or  any 
other  device.  •  •  ♦"  At  the  time  In  ques- 
>tion  Cedar  Rapids  contained  about  20,000  In- 
:habitants.  The  building  in  which  the  beer 
in  controversy  was  kept  contained  an  office,  a 
■small  room  used  for  advertising  purjioBes,  and 
.a  room  or  refrigerator  about  12  by  20  feet  In 
■size,  large  enough  to  contain  10  or  12  tons  of 
Ice  and  a  quantity  of  beer  in  b.irrels,  although 
we  understand  the  Ice  room  of  the  refrigerator 
was  In  some  manner  separated  from  the  stor- 
age room.  There  was  also  a  hall  or  passage- 
way. An  outside  door  opened  into  the  office, 
.and  a  door  from  that  opened  Into  the  part  of 
the  building  where  the  ice  and  beer  were  kept. 
An  outside  do«r  also  opeaeA  into  the  same 
'part  of  the  building.  It  is  clear  that  the 
keeping  for  sale  and  the  selling  of  the  beer 
were  not  carried  on  In  a  single  room  having 
but  one  entrance  or  exit,  and  that  opening  up- 
on a  public  street  If  the  i>art  of  the  buUd- 
liu;  in  which  the  beer  was  kept  be  treated  aa 
■».  single  room,  It  did  not  conform  to  the  law, 
for  the  reason  that  it  had  one  entrance  open- 
ing into  one  street,  and  another  opening  into 
the  office,  and  through  that  Into  another 
street  Three  windows  were  furnished  with 
outside  shutters,  which,  when  closed,  ob- 
structed the  view  through  the  windows. 
Beer  was  sometimes  served  on  the  premises 
to  persons  who  were  expected  to  purchase, 
but  as  a  rule  was  sold  only  by  the  keg,  or  in 
bottles  by  the  case.  It  is  said  that  the  re- 
quirements of  the  statute  that  the  bar  shall 
be  in  plain  view  from  the  street,  unobstruct- 
ed by  screens,  blinds,  painted  windows,  or 
other  device,  has  no  application  to  wholesale 
dealers,  and  need  not  be  observed  by  them. 
The  answer  to  this  is  that  the  defendant  Is 
shown  to  have  given  away  liquors  by  the 
glass  to  be  drank  on  the  premises,  and  by  so 
doing  made  sales,  within  the  meaning  of  sec- 
■tlon  22  of  the  act  cited.    No  distinction  is 


made  by  the  statute  between  wholesale  and 
retail  dealers.  Each  is  required  to  keep  for 
sale  and  sell  tlie  liquors  in  which  be  deals  in 
a  single  room,  which  most  fulfill  the  require- 
ments of  the  statute.  The  evidenoa  shows 
deariy  that  the  defendants  did  not  keep  the 
beer  and  make  the  sales  in  question  In  a 
room  of  that  kind.  The  defendants  ttave  al- 
so failed  to  show  that  the  tax  required  by 
the  statute  has  been  paid.  The  law  of  this 
state  prohibiting  the  keeping  for  sale  and 
selling  of  intoxicating  liquors,  excepting  by 
authorized  persons,  for  specified  purx>08es. 
has  not  been  repealed,  and  the  burden  was 
upon  the  defendants  to  show  facts  which  con- 
stituted a  bar  to  this  proceeding.  State  ▼. 
Van  Vllet  (Iowa)  61  N.  W.  241.  That  they 
have  failed  to  do,  and  the  Judgment  of  the 
superior  court  must  be  reversed. 

2.  The  appellant  asks  the  allowance  of  an 
attorney's  fee  for  the  prosecution  of  this 
case,  and  the  sum  of  $100  is  allowed  for 
that  purpose,  as  compensation  for  services 
rendered  in  the  superior  court  and  in  this 
court    Reversed. 


IRLBECK   T.  BIBRL. 

(Snpreme  Court  of  Iowa.    May  26,  189C.) 

Assault— Justifioation—Tbui.  —  Hkpstitios  of 
Offbk  op  Evidesoe— Appbal — Rkvibw. 

1.  Abusive  language  is  not  justification  for 
an  assault  so  as  to  prevent  the  assailant  from 
being  liable  to  the  aasanlted  party  tar  the  actual 
damages. 

2.  After  an  objection  had  been  sastained 
to  plaintiff's  offer  to  show  that  defendant  of- 
fered money  to  the  judge  who  was  to  have  pre- 
sided at  the  trial  of  toe  case,— saying  to  him 
at  the  time  tlie  offer  was  made,  "Take  this, 
BO  that  you  will  give  me  a  fair  show," — plaintiff 
again,  on  defendant's  denial  on  cross-examina- 
tion of  having  made  the  statement,  offered  such 
evidence.    Held  no  ground  for  revetsaL 

3.  In  an  action  for  assault,  a  recovery  for 
attorney's  fees  not  being  claimed  in  the  pe- 
tition, error  in  the  admittance  in  evidence  of 
the  amount  of  the  fee  plaintiff  had  contracted 
to  give  his  attorney  is  ground  for  reversal, 
though  the  court  subsequently  ordered  such  evi- 
dence to  be  stricken  from  the  record,  it  appear- 
ing that  tlie  jury  were  not  directed  to  disre- 
gard it 

Appeal  from  district  court,  Carroll  coun- 
ty;  Charles  D.  Goldsmith,  Judge. 

Action  at  law  to  recover  damages  for  an 
alleged  assault  and  battery.  Trial  by  Jury. 
Verdict  and  Judgment  for  the  plaintUF.  De- 
fendant appeals.    Reversed. 

P.  M.  Powers  and  George  W.  Korte,  for 
appellant    B.  I.  Salinger,  for  appellee. 

ROTHROCK,  0.  J.  It  is  not  disputed  that 
plaintiff  and  defendant  had  a  personal  en- 
counter, commonly  called  a  fight,  and  that 
the  plaintiff  came  out  of  the  affray  with  one 
of  the  bones  of  his  right  forearm  broken. 
No  deadly  weapons  were  used  by  either  par- 
ty, and  it  does  not  appear  that  either  of 
them  was  in  possession  of  revolvers  or 
knives  or  other  dangerous  bistruments.  Tho 
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bone  In  plAlntUTg  arm  was  broken  by  a  blow 
from  the  butt  end  of  a  wbip  used  In  driving 
a  team.  There  had  been  strife,  contention, 
and  111  feeling  between  the  parties  for  sev- 
eral years.  They  and  their  families  had  law- 
suits before  a  Justice  of  the  peace  and  in  the 
district  court  and  in  this  court  See  Irlbeck 
T.  Blerle  (Iowa)  50  N.  W.  38.  There  were 
charges  of  slander  in  these  suits,  and  of 
wrongfully  taking  a  letter  from  the  post  of- 
fice. On  the  1st  day  of  March,  1893,  the 
plaintiff  and  defendant  met  In  a  village 
named  Templeton,  and  there  was  a  war  of 
words  between  them  in  the  German  lan- 
guage. The  defendant  claims  that  on  that 
occasion  the  plalntift  spit  upon  him.  They 
separated,  and  started  to  leave  the  town, 
and  came  together  on  the  road  some  distance 
out  from  the  village.  The  plaintiff  was 
walking,  and  crossed  through  a  field,  and 
the  defendant  was  driving  a  team  hitched 
to  a  wagon,  and  several  members  of  bla 
family  were  with  him.  There  is  but  little 
doubt  that  plaintiff  commenced  to  abuse  the 
defendant,  and  charged  him  with  t>eing  a 
perjurer,  and  crossed  over  into  the  road,  and 
went  up  close  to  the  wagon,  repeating  his 
personal  abuse.  But  there  Is  no  evidence 
that  be  assaulted  the  defendant  Mere  vio- 
lent and  abusive  language,  and  even  threats, 
are  not  an  assault  These  preliminaries 
must  be  accompanied  by  an  attempt  to  use 
violence  to  the  person.  The  defendant  got 
out  of  his  wagon,  and  struck  the  plaintiff 
with  his  wagon  whip  and  some  small  shrubs 
or  sticks.  The  plaintiff  retreated,  and  crawl- 
ed through  a  barb-wire  fence,  and  defendant 
followed  him,  and  continued  the  assault 
The  plaintiff  attempted  to  resist  by  kicking 
at  the  defendant  We  have  made  this  some- 
what particular  statement  of  the  affray  for 
the  reason  that  much  has  been  said  in  argu- 
ment about  mitigation  and  provocation  for 
the  lnjui7  done  to  the  plaintiff,  and  the  is- 
sue was  made  in  the  pleadings  that  the  de- 
fendant did  no  more  than  he  was  Justified 
in  doing  In  the  defense  of  his  own  person. 
The  court  properly  instructed  the  Jury  that 
the  defendant's  plea  of  self-defense  and  his 
plea  in  mitigation  of  damages  were  not  sus- 
tained by  any  competent  evidence.  The  de- 
fendant pleaded  a  counterclaim  for  dam- 
ages for  slander,  and  the  court  gave  proper 
instructions  upon  that  issue.  The  Jury,  by 
their  verdict  found  no  exemplary  damages, 
but  fonnd  the  sum  of  $858  for  the  plaintiff 
as  actual  damages. 

There  are  two  questions  in  the  case,  which 
we  will  briefly  consider.  During  the  course 
of  the  introduction  of  the  evidence  the  plain- 
tiff called  one  of  the  Judges  of  the  district 
court  as  a  witness,  and  asked  him  to  repeat 
a  certain  conversation  had  between  the  de- 
fendant and  the  witness  in  reference  to  this 
case.  Objection  was  made  to  the  question, 
and  thereupon  counsel  for  plaintiff  made  the 
following  offer  in  writing.  "Plaintiff  offers 
to  prove  by  the  witness  Geo.  W.  Paine  that 
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some  time  prior  to  the  last  term  of  the  dis- 
trict court  of  Carroll  county,  Iowa,  being  a 
term  at  which  he  was  to  preside  as  Judge, 
the  defendant  Bierl,  approached  him,  and 
told  him,  in  substance,  that  he  bad  under- 
stood that  the  witness  Paine  was  to  pre- 
side at  the  coming  term  of  said  court;  that 
he  (Bierl)  had  a  case  pending  therein  be- 
tween the  present  plaintiff  and  himself;  and 
that  he  then  and  there  offered  the  witness 
$20,  saying  to  him,  'Take  this,  so  that  you 
will  give  me  a  fair  show  in  the  trial  of  that 
case.'  And  the  defendant  objects  to  the  of- 
fer as  an  improper  one,  and  it  is  incompe- 
tent immaterial,  and  irrelevant  and  espec- 
ially Irrelevant  to  any  issues  in  this  case." 
The  court  thereupon  made  the  following  rul- 
ing on  this  offer:  "The  objection  is  sustain- 
ed on  the  ground  that  the  evidence  is  in- 
competent and  would  not  tend  to  prove  or 
disprove  any  Issue  in  the  case,  nor  wonld 
It  tend  to  discredit  any  witness  having  tes- 
tified in  a  competent  way.  Plaintiff  excepts. 
It  Is  ordered  that  this  offer,  the  objections 
thereto,  and  rulings  thereon  be  filed,  and 
made  a  part  of  the  record  In  this  case. 
Chas.  D.  Goldsmith,  Judge."  Afterwards 
during  the  trial  counsel  for  plaintiff  again 
offered  to  introduce  the  same  testimony,  and 
it  was  again  overruled.  It  la  urged  that  this 
was  such  misconduct  on  the  part  of  coun- 
sel as  to  demand  a  reversal  of  the  case.  On 
the  other  hand,  counsel  for  plaintiff  con- 
tends that  the  evidence  should  have  been 
admitted,  because  the  plaintiff's  conduct 
was  an  attempt  to  obstruct  Justice,  and  pre- 
vent a  fair  trial  of  the  cause.  We  need  not 
determine  this  question.  We  do  not  think 
that  the  line  of  evidence  proposed  was  so 
manifestly  incompetent  that  the  Judgment 
should  be  reversed  because  counsel  offered 
to  introduce  it.  And  it  is  proper  to  say  that 
the  second  offer  was  made  after  the  defend- 
ant was  recalled,  and  the  question  was  pro- 
pounded to  him  whether  he  bad  such  a  con- 
versation with  said  Judge;  and  then  it  was 
proposed  to  call  the  Judge  as  a  witness,  an^ 
Impeach  the  defendant's  testimony.  The 
plaintiff  ought  to  have  submitted  to  the  first . 
ruling  of  the  court,  and  stood  upon  his 
rights,  if  he  had  any. 

2.  During  the  introduction  of  the  evidence 
In  chief  in  behalf  of  the  plaintiff  he  was 
asked  as  a  witness  to  state  how  much  he 
had  paid  his  counsel,  or  agreed  to  pay  him, 
as  counsel  fees  for  prosecuting  the  suit  for 
damages  for  assault  and  battery.  This  was 
objected  to  as  incompetent  and  immaterial. 
The  court  took  the  evidence,  subject  to  be 
stricken  out  on  motion  of  the  court.  There- 
upon the  witness  answered,  "$200  and  inter- 
est at  six  per  cent."  Nothing  further  after- 
wards appears  in  the  record  with  reference 
to  this  evidence  except  that  It  is  recited  in 
the  bill  of  exceptions  that  several  days  aft- 
er the  said  evidence  was  Introduced  "the 
court  sustained  said  objections,  and  ordered 
the  answer  stricken  out  of  the  record,  but 
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did  not  withdraw  the  said  testimony  from 
the  consideration  of  the  Jury,  either  by  direc- 
tion, comment,  or  instruction."  It  Is  said 
thnt  it  was  error  to  admit  the  evidence  In 
tlie  first  Instance.  There  Is  no  question,  In 
our  minds,  that  counsel's  contention  Is  cor- 
ret-t.  It  Is  not  attempted  to  be  justified  by 
counsel  for  appellee,  except  on  the  ground 
that  attorney's  fees  were  claimed  In  the  pe- 
tition. This  Is  a  mistake  of  fact.  The  pe- 
tition Is  a  plain  action  for  damages  for  as- 
sault and  battery,  and  makes  no  demand  for 
attorney's  fees.  We  have  set  out  so  much 
of  the  record  as  shows  what  was  done  In 
reference  to  ruling  out  this  testimony.  It 
does  not  appear  therefrom  that  the  jury 
ever  knew  of  the  fact  that  It  was  stricken 
out.  For  aught  that  does  apiiear,  the  Jury 
considered  the  $200  attorney's  fees  as  part 
of  their  verdict.  The  evidence  ought  not  to 
htfve  been  even  ofTered  In  the  first  instance. 
To  offer  It  was  more  nearly  misconduct  than 
anything  else  we  discover  In  the  case. 

8.  There  are  many  other  alleged  errors 
briefly  argued  by  counsel,  which  are  of  such 
a  trifling  character,  and  of  so  little  Import- 
ance that  they  demand  no  attention;  For 
the  error  In  the  matter  of  the  evidence  as  to 
the  attorney's  fees  the  Judgment  will  be  re- 
versed. 


PRATT  V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Iowa.    May  26,  1890.) 

Railroad  Compast— Neomobxcr— Coxtribut(ikt 
Nbolioencb— Question  roR  Jcrt. 

1.  In  an  action  for  causing  the  death  of 
plaintiCTg  intestate  while  he  was  attemptiug  to 
drive  over  defendant's  tracks,  the  question  of 
defendant's  negligence  should  have  been  sub- 
mitted to  the  jury  on  evidence  showing  the  run- 
ning of  the  train,  through  a  town  of  about 
1,100  people,  at  the  rate  of  40  miles  an  hour, 
and  faster  than  the  usual  rate,  without  any 
signals  or  warning,  across  a  street  much  used, 
the  view  of  whidi,  from  some  directions,  was 
obstructed. 

2.  The  question  of  the  contributory  negli- 
gence of  one  who  was  killed  while  attempting 
to  drive  over  defendant's  tracks  should  have 
been  submitted  to  the  jury,  on  evidence  that  de- 
cedent's horses  became  frightened  by  escaping 
steam  from  d  mill  located  near  the  tracks,  and 
that,  as  decedent  approadied  the  trucks,  his 
view  thereof  to  the  east  being  at  least  partially 
obstructed,  he  arose  from  his  seat,  and,  winding 
the  reins  around  his  bands,  endeavored  to  con- 
trol the  horFes,  and  was  struck  by  a  train  ap- 
proaching from  the  east  without  giving  the 
usual  signals,  and  that,  though  deceased  knew 
of  the  crossing,  he  did  not  know  the  scheduled 
time  of  the  train. 

Appeal  from  district  court,  Cass  county; 
Scott  Lewis,  Judge. 

Action  for  personal  Injuries.  Judgment 
for  the  defendant,  and  the  plaintiff  appealed. 
Reversed. 

Swan  &  Bruce,  for  appellant  G.  E.  Mc- 
Caughan  and  R.  O.  Phelps,  for  api>eUee. 

GRANGER,  J.  Plaintiff's  Intestate  was 
one  W.  U.  Stone.    Stone  resided  a  few  miles 


from  Anita,  a  town  situated  in  Cass  connry. 
Iowa.  Through  the  town  passes  the  defend- 
ant's line  of  toad.  On  the  lOth  day  of 
March.  1804,  Stone,  with  his  wife,  drove 
from  bis  farm  to  Anita,  and  on  reaching 
the  town  he  left  his  wife  at  a  store  to  trade, 
while  he  drove  to  a  mill  for  some  bran.  In- 
tending to  return  in  15  minutes.  His  route, 
from  his  store  to  the  mill,  was  acrosis  de- 
fendant's road,  and  on  his  retom,  -when 
crossing  the  trac^c,  his  wagon  was  strack  by 
a  passenger  train,  and  be  was  killed.  Tliiii 
action  is  for  the  damage  sustained.  Tbe  pe 
titlon  alleges  negligence  In  different  veays. 
and  among  them  a  failure  to  give  signals  as: 
the  train  approached  the  crossing,  and  tbe 
running  of  the  train  at  too  high  a  rate  of 
speed.  At  the  conclusion  of  plalntltTs  evi- 
dence the  court,  on  motion  of  defendant,  di- 
rected a  verdict  in  Its  favor,  and  It  is  aa  to 
the  correctness  of  this  ruling  that  we  are 
asked  to  decide.  The  motion  presenietl  for 
the  court's  consideration  a  question  of  tb«- 
contributory  negligence  of  Stone,  and  alsn 
of  the  negligence  of  the  defendant. 

If  the  state  of  the  record  Is  such  that,  had 
the  cause  been  submitted  on  the  eridonc- 
taken,  a  verdict  for  the  plaintiff  could  nut 
have  been  sustained,  either  for  want  of  evi- 
dence to  show  that  the  Injury  resulted  from 
defendant's  negligence,  or  that  Stone's  nejr- 
llgence  did  not  contribute  thereto,  the  action 
of  the  court  must  be  sustained.  Bat  If.  rai 
the  contrary,  there  was  such  evidence  that 
the  Jury  might  properly  say  that  Stonf's 
negligence  did  not  contribute  to  his  Injnr?'. 
and  that  It  was  caused  by  defendant's  ne;;- 
ligence,  then  the  order  directing  a  verdict 
was  erroneous.  The  ruling  on  the  motion 
was  general,  so  that  we  do  not  know  'wheth- 
er the  court  found  that  there  was  a  fai]un> 
to  prove  the  negligence  of  defendant,  or  to 
disprove  negligence  by  Stone,  or  both;  and. 
in  view  of  our  conclusion,  it  is  necessarj- 
that  we  indicate  our  view  of  the  tendency. 
and,  to  some  extent,  the  effect,  of  the  evi- 
dence as  to  both  particulars.  As  to  tb<' 
negligence  of  the  defendant,  it  is  cbarjnxl 
that  the  train  was  run  at  too  high  a  rate  of 
speed,  and  the  signals  were  not  given.  The 
crossing  on  which  Stone  was  stni<^  Is  on 
Chestnut  street,  and  tbe  mill,  to  which  be 
bad  been,  was  south  of  the  track.  On  de- 
fendant's right  of  way,  south  of  the  track, 
is  a  comerib,  some  247  feet  in  lenfrth.  S4^ 
situated  as  to  obstruct  a  view  of  the  tta<-k. 
and  of  approaching  trains  from  the  east. 
when  persons  are  approaching  the  croesins 
In  question  from  the  south;  that  Is,  tbe  ob- 
struction existed  for  some  part  of  tbe  way. 
The  crossing  's  In  the  town,  and  It  Is  one 
of  frequent  use  The  train  in  question  did 
not  stop  at  Anita,  It  being  the  "Limited"; 
and  the  testimony  shows  that  It  was  f^tns. 
when  it  struck  the  wagon,  at  fronn  25  to  40 
miles  an  hour.  For  the  purposes  of  the  mo- 
tion, we  must  take  the  latter  rate  of  speed, 
for  the  Jury  might  lutve  so  found.  The  testi- 
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mony  shows  that  the  train  whistled  at  the 
whistling  post  for  the  station,  but  not  there- 
after till  It  struck  the  wagon;  and  It  fur- 
ther shows  that  It  was  on  time,  and  run- 
ning at  an  unusual  rate  of  speed.  Speaking 
alone,  with  reference  to  negligence  in  oper- 
Hting  the  train,  there  is  nothing  to  lessen  the 
effect  of  the  facts  stated  as  showing  negli- 
gence. It  is  not  to  be  said  that  facts  which 
iliow  the  running  of  a  train  through  a  town 
of  about  1,100  people,  at  the  rate  of  40  miles 
an  hour,  and  faster  than  the  usual  rate, 
across  a  street  much  used,  and  where  the 
view  from  some  directions  Is  obstructed, 
without  any  signals  of  warning,  do  not  raise 
a  question  for  the  jury.  In  fact,  the  propo- 
sition is  so  clear  that  we  incline  to  the  view 
that  the  action  of  the  court  must  hare  been 
iMsed  on  the  proposition  as  to  contributory 
negligence. 

Tl»e  evidence  as  to  contributory  negligence 
Is  not  so  conclusive  against  the  ruling  of  the 
conrt  but  we  think  it  such  that  the  cause 
should  have  been  submitted  to  the  Jury.    As 
we  have  said,  the  mill  to  which  Stone  had 
lx>en  was  on  the  south  side  of  the  track.    As 
be  left   the  mill,  his   course   was   west   to 
Clii-stnut  street,  and  then  north  across  the 
track.    As  he  drove  west  the  corncrib  was 
between  bim  and  the  track,  and  was  of  such 
bright  as  to  nearly  or  quite  prevent  seeing 
a  train  until  be  passed  the  crib.    As  be  was 
leaving  the  mill,  the  exhaust  from  a  steam 
pipe  at  the  mill  frightened  his  team;   and  the 
testimony  shows  that,   as  he  turned  north 
on  Chestnut  street,  he  arose  from  the  seat 
to  a  standing  position,  and  wrapped  the  lines, 
around  his  hands  In  trying  to  manage  it.' 
The  following  is  from  the  testimony  of  one 
witness:    "Was    acquainted    with    W.     H. 
Stone  during  his  lifetime.     Saw  W.  H.  Stone 
both   dead   and   alive   on   the   10th   of   last 
March.    First  saw  him  coming  around  the 
northeast  comer  of  the  mill.    He  had  a  lum- 
ber wagon,  and  a  team  of  horses  bitched  to 
It    His  team  was  running  with  him.     I  was 
standing    somewhere   about   100   feet   south 
of  the  track,  and  on  the  west  side  of  the 
highway   running  noAh  and  south.    I  was 
probably   300  feet  from   him   when   I   first 
»w  bis    team.    The>  team    first    ran    west 
alor.tr  the  length  of  the  crib;   then   turned 
niir-.Ii.    The  team  followed  the  wngon  track. 
He  was  trying  to  hold  his  team,  and  they 
Were  running  with  him,  and  Just  at  the  west 
enii  of   the   comcrib   he   raised    up   in   the 
*'aeon,    and    wound    the   lines    around    his 
bands,  to  get  a  better  hold  on  the  lines  to 
boll]   the   team.    That    team    was    running 
»s  they  approached  the  railroad  track.    At 
about  that  time  1  saw  the  train  known  as 
the  'Flyer.'    First  saw  it  about  150  feet  east 
of  the  crossing.    The  train  gave  no  signals, 
either  by  ringing  the  bell  or  blowing  the 
whittle,  as  it  approached  the  crossing,  until 
after  they  struck  the  wagon.     If  they  had 
inven  a  signal,  I  should  have  heard  It.    The 
tnin  stmck  the  wagon  jUst  back   of  the 
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front  wheels.  The  end  of  the  engine  stmck 
Stone,  and  he  lit  on  the  pilot  of  the  engine." 
There  is  other  testimony  much  to  the  same 
effect,  and  little,  if  any,  to  In  any  way  con- 
tradict it  As  to  the  gait  of  the  team,  the 
witnesses  use  different  expressions,  such  as 
"prancing,"  "galloping,"  and  "running";  so 
that  there  may  be  some  question  as  to  the 
exact  conduct  of  the  team,  and  how  difficult 
it  was  to  manage  it.  In  such  a  case  we  are 
to  assume  as  true  that  state  of  facts  most 
favorable  to  the  plaintiff  having  support  in 
the  evidence.  Much  reliance  is  placed  on 
the  fact  that  Stone  did  not  use  the  precau- 
tion that  ordinarily  should  be  used  to  know 
of  the  approaching  train.  It  Is  tme  tha; 
he  did  not  stop  and  look,  and  likely  true 
that  he  did  not  even  look.  It  Is  also  trac 
that  he  knew  of  the  crossing,  and  was  as 
fully  put  on  guard  for  his  safety,  so  far  as 
knowledge  of  the  surroundings  and  location 
was  concerned,  as  any  person  need  be  to 
come  under  the  rule  as  to  diligence  in  cross- 
ing the  road.  If  we  assume  these  facts,  wt> 
are  still  confronted  with  proof  of  facts  from 
which  a  want  of  negligence  contributing  to 
the  injury  may  be  found.  It  does  not  appear 
that  Stone  knew  of  the  schedule  time  of  tho 
train.  Let  us  assume  that  he  was  not  able 
to  stop  bis  team,  or  that  it  required  his  entire 
attention  for  its  management.  The  law  re- 
quired that  he  should  exercise  ordinao'  care, 
—such  care  as  an  ordinarily  reasonable  and 
prudent  man  would  use  under  the  same  cir- 
cumstances. There  Is  evidence  from  which 
it  could  be  found  that,  from  the  time  the 
team  left  the  mill.  It  was  running,  and  that 
Stone  was  doing  all  that  he  could  to  stop  or 
control  it.  After  he  was  dead,  a  piece  of 
the  line  was  found  still  wound  around  his 
hand.  In  the  testimony  different  expres- 
sions are  used,  as  that  he  "pulled"  and 
"sawed"  with  the  lines  to  check  the  speed. 
He  was  on  the  line  of  road  that  be  pro- 
posed to  travel,  and  where  he  had  a  right 
to  be.  It  seems  to  us  that  the  state  of 
facts  entitled  the  plaintiff  to  a  finding  of  the 
Jury  on  the  question  of  his  Intestate's  negli- 
gence. There  Is  no  legal  proposition  in  dis- 
pute or  doubt. 

We  realize  the  danger  of  discussing  facts 
or  evidence  where  a  case  Is  to  be  retried,  and 
we  Intend  to  avoid  It  as  far  as  we  reason- 
ably can.    There  is  an  extended  argument 
involving    other    facts,    but    throughout    It 
deals,  as  It  must,  with  conflicting  facts  and 
evidence,  and  is  better  adapted  for  prescu- 
ta;ion  to  a  tribunal  authorized  to  settle  con- 
flicts of  fact  than  to  one  that  must,  because 
of  the  question  before  It,  assume  all  such 
facts   In   favor  of  one   party.     It  seems   to 
us  that  the  case  should  be  so  submitted  aB 
to  afford  an  application  of  the  rule  stated 
in  Nixon  v.  Railway  Co.,  84  Iowa,  831,  51 
N.  W.  157.    It  Is  there  said:     "The  traveler 
may  be  placed    without  his  fault,  in  some 
dilemma,  some  place  of  danger,   where   the 
exigencies  of  his  situation  and  an  emergency 
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may  excuse  him  for  going  on  the  track  with- 
out looking  and  listening."  It  cites  cases 
supporting  the  rule,  and  It  Is  one  not  to  be 
doubted.  We  are  not  to  be  understood,  In 
th6  further  trial  of  this  case,  as  holding  that 
the  facts  as  we  hare  stated  them  appear, 
when  all  the  evidence  is  considered,  for  we 
have  not  considered  conflicting  evidence,  nor 
is  It  right  to  do  so.  We  have  assumed  the 
facts  as  favorable  to  plaintiff  that  were,  un- 
der the  evidence,  in  doubt  There  is  noth- 
ing in  the  evidence  to  indicate  that,  bad  the 
case  been  submitted  to  the  jury,  with  the 
rule  we  have  suggested,  it  would  not  have 
been  done  under  proper  instructions  as  to 
the  law,  and  there  are  no  complaints  as  to 
error  in  the  admission,  of  evidence.  The 
Judgment  is  reversed. 


NBUl^ING  V.  OHIOAGO,  ST.  P.  &  K.  O. 

BY.  CO. 
(Supreme  Court  of  Iowa.    May  26,  1896.) 

R&ILBOAD  COMP4tlIB8  — ImOKT  TO  TbACK  HaH — 

Proximate  Causb. 

1.  An  engineer  of  a  train  following  a  hand 
car  propelled  by  sectionmen  familiar  with  the 
running  of  trains  has  a  right  to  suppose  that 
they  knew  the  train  was  approaching,  and 
ia  bound  to  use  all  liis  efforts  to  stop  the  en- 
gine only  when  it  appears  to  him  that  they  are 
not  aware  of  the  approach  of  the  train,  and 
are  not  likely  to  leave  the  track  in  time  to  al- 
low it  to  pass. ' 

2.  Where  deceased,  with  other  sectionmen, 
was  riding  on  a  band  car  when  a  train  ap- 
proached from  behind,  and  his  companions 
jumped  from  the  car,  and  avoided  injury,  and 
decMsed,  after  having  seen  the  train,  could 
have  jumped  from  the  car  in  time  to  avoid  in- 
jury, but  remained,  and  was  lulled  while  at- 
tempting to  take  the  car  from  the  tracks,  his 
own  action  was  the  proximate  cause  of  his 
death. 

Kinne  and  Deemer,  JJ.,  dissenting. 

Supplemental  optailon. 

GIVEN,  J.  1.  At  the  close  of  the  evidence, 
the  court  below  sustained  defendant's  mo- 
tion for  a  verdict,  and  plaintiff  appealed. 
On  the  former  submission,  the  action  of  the 
district  court  was  affirmed.  See  63  N.  W. 
569.  A  rehearing  was  asked,  upon  the  ground 
that  imder  the  rule  announced  in  Meyer  v. 
Houck,  85  Iowa,  319,  52  N.  W.  235,  the  ques- 
tions of  negligence  should  have  been  sub- 
mitted to  the  jury,  and  especially  the  ques- 
tion of  defendant's  negligence  after  the  peril 
of  deceased  was  known.  It  Is  contended  that 
It  is  the  province  of  the  Jury  alone  to  pass 
upon  the  credibility  of  the  witnesses,  and  the 
preponderance  and  weight  of  the  evidence; 
and  that,  where  there  is  any  conflict  in  the 
evidence,  the  court  may  not  sustain  a  mo- 
tion for  a  verdict.  In  Meyer  v.  Uouck  this 
court  announced  the  rule  as  follows:  "Our 
conclusion  is  that,  when  a  motion  is  made 
to  direct  a  verdict,  the  trial  judge  should 
sustain  the  motion,  when,  considering  all  of 
the  evidence,  it  clearly  appears  to  him  that 
It  would  be  his  duty  to  set  aside  a  verdict 


If  found  in  favor  of  the  party  upon  whom 
the  burden  of  proof  rests."  In  this  case 
there  is  no  real  or  substantial  conflict  in  the 
evidence  as  to  the  material  facts.  All  agree 
that  the  whistle  was  sounded;  but  Mr.  and 
Mrs.  Turner,  who  were  40  or  50  rods  away, 
say  they  did  not  bear  all  the  signals  which 
the  engineer  and  fireman  say  were  given,— 
a  fact  that  may  be  accounted  for  by  the  pre- 
vailing wind.  Surely,  there  is  no  contra- 
diction in  this  evidence.  The  engineer  and 
fireman  place  the  speed  at  18  to  20  miles 
per  hour,  while  Mr.  Turner  gives  it  as  bis 
opinion  that  it  was  20  to  30  miles  per  hour. 
There  was  no  material  conflict  in  these  ex- 
pressions of  opinion.  Of  the  four  men  pres- 
ent, and  who  alone  could  know  the  fact, 
three  testify  that  the  deceased  attempted  to 
remove  the  hand  car  from  the  track,  while 
the  other  shows  that  be  was  in  such  a  dazed 
condition  as  not  to  have  observed  this  fact 
We  think  there  can  be  no  dispute  as  to  the 
controlling  facts  of  the  case,  and  that  there- 
fore, even  under  appellant's  contention  as 
to  the  rule,  the  court  was  warranted  In  sus- 
taining the  motion  for  verdict  if  it  clearly 
appears  that  the  evidence  would  not  sustain 
a  verdict  in  favor  of  the  plaintiff.  After  a 
careful  review  of  the  case,  we  adhere  to  the 
opinion  that  the  evidence  falls  to  show  neg- 
ligence upon  the  part  of  the  defendant's  em- 
ployes prior  to  the  time  that  they  bad  rea- 
son to  believe  the  deceased  was  in  peril, 
and  does  show  negligence  upon  the  part  of 
the  deceased. 

Among  the  many  charges  of  negligence, 
appellant  alleged  that  the  defendant's  em- 
ployes were  negligent  "In  failing  to  stop  said 
train  when  they  saw  that  deceased  was  in 
such  a  dangerous  irasltlon."  It  was  especial- 
ly urged  that  a  rehearing  should  be  granted 
to  the  end  that  this  charge  might  be  further 
investigated.  As  the  negligence,  if  any,  in 
this  respect,  must  be  chargeable  to  the  en- 
gineer, our  inquiry  Is  mainly  as  to  his  con- 
duct He  must  be  held  to  have  known  all  the 
facts  touching  his  control  over  the  movement 
of  that  train,  and  the  presumption  as  to  the 
conduct  of  the  decea&ed  upon  which  he  had 
a  right  to  act.  It  was  the  duty  of  the  de- 
ceased to  watch  for  trains,  and,  from  where 
he  was,  this  train  could  have  been  seen  in 
ample  time  to  have  permitted  the  deceased 
and  his  men  to  clear  the  track.  While,  be- 
cause of  the  velocity  and  direction  of  the 
wind,  the  engineer  might  not  assume  that 
the  signals  given  were  heard,  he  had  a  right 
to  proceed  upon  the  assumption  that  deceased 
had  performed  his  duty  in  watching  for 
trains,  and,  therefore,  knew  of  the  approach 
of  this  one.  He  was  under  no  obligation  to 
either  check  or  stop  his  train  until  it  was 
reasonably  apparent  to  him  that  from  any 
cause,  the  deceased  and  his  men  were  not 
likely  to  clear  the  track  in  time  for  the 
passage  of  the  train.  Knowing,  as  he  did, 
that  these  men  were  on  the  track,  as  they 
were.  It  was  his  duty  to  observe  them  close- 
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If,  and,  the  moment  he  had  reason  to  believe 
thtt  they  were  not  going  to  leave  the  trade 
In  time  to  avoid  danger,'  to  then  promptly 
nse  the  appliances  at  hlg  command  to  check 
or  stop  the  train,  so  as  to  avoid  Injury  to  the 
men.  Calculations  of  time  and  distailces  are 
made  In  argument  to  show  that  the  engineer 
ihoold  have  stopped  the  train  before  It  reach- 
ed the  point  of  the  accident,  but  this  reason- 
ing leaves  out  of  consideration  the  right  that 
the  engineer  bad  to  believe,  until  the  con- 
trary appeared,  that  the  approach  of  the 
train  was  known  by  the  men,  and  that  the 
track  would  be  cleared  In  time  for  Its  pas- 
i!ai;e.  It  proceeds  upon  the  thpory  that  It  was 
the  duty  of  the  engineer  to  check  or  stop 
his  train  as  soon  as  he  saw  the  men  on  the 
tnA,  but  snch  Is  not  the  role  of  care  re- 
quired. He  was  not  required  to  check  or  stop 
the  train  nntfl  It  was  reasonably  apparent 
that  from  any  cause,  the  men  were  not  like- 
ly to  dear  the  track  In  time  to  allow  the 
train  to  pass  at  unchecked  speed;  and  It  was 
not  nntil  that  moment  that  the  duty  de- 
volved upon  the  engineer  of  using  the  ap- 
Iriiaocea  at  his  command  to  avoid  the  ac- 
cident The  evidence  shows  without  conflict 
that  from  the  moment  the  engineer  thought 
the  men  were  not  aware  of  the  approach 
of  the  train,  and  were  not  likely  to  leave  the 
track  In  time  to  allow  the  train  to  pass  at 
nnohecked  speed,  he  promptly  used  every 
appliance  at  his  command  to  stop  the  train. 
It  Is  Insisted  that,  as  the  train  was  not 
stopped  In  time  to  avoid  the  accident,  the 
engineer  was  negligent  In  not  sooner  con- 
cluding that  the  men  were  In  ]>erll.  It  Is 
olear  that.  If  the  men  had  known  of  the  ap- 
proach of  the  train  at  the  time  the  engineer 
nsed  the  appliances  to  stop  It,  they  could 
have  removed  the  hand  car,  and  cleared  the 
track  for  the  passage  of  the  train.  There- 
fore, we  think  It  cannot  be  said  that  the 
engineer  was  negligent  In  not  sooner  con- 
dnding  that  the  men  were  In  danger  unless 
the  speed  of  the  train  was  checked.  If  It  be 
true  that  the  engineer  was  nr^lgent  in  not 
sooner  concluding  that  the  men  were  In  dan- 
ger, yet  that  negligence  was  not  the  prox- 
imate cause  of  the  Injury.  As  already  stat- 
ed, of  the  four  persons  who  alone  cotild  know 
the  fact  three  testify  that  the  deceased  tried 
to  get  the  hand  car  off  the  track,  while  the 
other  did  not  observe  that  fact.  There  Is  no 
dUpute,  therefore,  in  the  evidence  bat  that 
the  deceased  was  trying  to  move  the  hand 
car  from  the  track  at  or  Immediately  before 
It  was  struck,  and  that  had  he  not  done 
50.  he  could  have  gotten  out  of  danger,  as  the 
two  other  men  did.  Mnch  as  men  are  to  be 
commended  for  efforts  to  save  life  and  prop- 
erty, it  seems  to  us  that  under  the  circum- 
stances, this  act  of  the  deceased  was  un- 
questionably negligent,  and  was  the  prox- 
imate canse  of  his  death.  There  was  but  a 
moment  of  time  between  the  act  of  the  de- 
c-eased and  the  accident;  therefore,  no  op- 
portunity for  the  engineer  to  have  avoided 


the  accident  after  this  negligent  act  of  the 
deceased  became  known  to  him.  Whatever 
the  negligence  of  the  engineer  may  have  been 
in  not  giving  signals,  or  In  not  sooner  check- 
ing or  stopping  the  train,  It  Is,  we  think,  en- 
tirely clear  that  the  Immediate  cause  of  the 
decedent's  death  was  his  own  negligence  in 
attempting  to  remove  the  hand  car,  for  it 
is  certain  that  if  he  bad  left  the  track  when 
he  first  knew  of  the  approach  of  the  train, 
as  the  two  other  men  did,  he  would  have 
escaped  injury.  We  have  given  the  case  the 
careful  examination  that  its  importance  de- 
mands, and  again  reach  the  concltislon  that 
there  was  no  error  In  directing  a  verdict  for 
the  defendant    Alllrmed. 

KINNB  and  DBE3MBR,  JJ.,  dissenting. 


WHITNE3Y  V.  GAMMON  et  aL 
(Supreme  Court  of  Iowa.    May  25,  1886.) 

ExBCUTiOK— Claihs  bt  Thiro  Parties— Actions 
OS  Indbmnitt  Bond— Notioc. 
A  judgment  creditor,  in  order  to  Indace 
the  sheriff  to  sell  property  levied  upon  under 
execution,  although  no  notice  had  been  receiv- 
ed that  the  property  was  claimed  by  a  third 
person,  voluntarily  executed  a  bond  to  indem- 
nify the  sheriff,  conditioned  to  pay  "to  any 
daimant  of  the  property"  the  damages  he 
may  sustain  in  consequence  of  the  levy  and 
sale.  BeH,  that  under  Code,  {  3055,  providing 
that  If,  on  levy  of  execution,  the  officer  re- 
ceived notice  that  the  property  is  claimed  by  a 
third  person,  he  may  release  the  levy  unless 
bond  IS  given,  but  that  he  shall  be  protectied 
from  liability  until  be  receives  such  notice,  the 
judgment  creditor  and  his  sureties  were  not 
liable  on  the  bond -to  a  third  person  daimlng 
the  property,  in  default  of  notice  to  the  sheriff, 
their  liability  being  contingent  on  the  liability 
of  the  sheriff. 

Appeal  from  district  oonrt,  Shelby  county; 
W.  S.  Lewis,  Judge. 

Action  on  an  indemnll^ing  bond.  Judg- 
ment for  defendants,  and  the  plaintiff  ap- 
pealed.   Affirmed. 

B.  I.  Salinger,  G.  W.  Colllson,  and  Whitney 
Bros.,  for  appellant  Byera  &  Lockwood,  for 
appellees. 

GRANGER,  J.  1.  The  defendants  other 
than  Gammon  are  W.  W.  Wheeler  and  Lacy  & 
Wells.  Lacy  &  Wells  was  a  judgment  cred- 
itor of  Daniel  Whitney,  and  the  sheriff,  under 
an  execution  issued  on  the  judgment,  on  the 
9th  day  of  February,  188&,  seized  two  horses 
bdonging  to  Danld  Whitney  that  were  ex- 
empt from  execution.  The  horses  were  there- 
after, and  on  the  same  day,  sold  by  Daniel 
Whitney  to  the  plaintiff.  To  Ihduce  the  sher- 
iff to  sell  the  horses  under  the  execution,  Lacy 
&  Wells,  with  Gammon  and  Wheeler  as  sure- 
ties, executed  a  iKind  to  the  sheriff,  and  the 
horses  were  afterwards  so  sold.  The  bond 
was  executed  on  the  9th  day  of  February, 
1889,  and  the  horses  were  sold  on  the  execu- 
tion on  the  23d  day  of  the  same  month.  This 
action  is  on  the  bond,  to  recover  the  value  of 
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tbe  horaex.  The  facts,  as  stated,  appear  In 
the  petition,  and  the  sureties  on  the  bond 
filed  a  demurrer  thereto,  which  the  court  sus- 
tained, and  the  question  before  ns  is  as  to 
the  correctness  of  the  ruling.  The  lx>Bd  is  In 
proper  form,  running  to  the  sherifT.  and  the 
following  Is  the  Important  part  for  the  pur- 
poses of  our  consideration:  "Now.  If  thp  .«ald 
obligors  shall  and  will  indemnify  tb''  >aUl  O. 
S.  Rainbow  against  all  damageii  which  he 
may  sustain  In  consequence  of  th->  seizure  or 
sale  under  said  writ  of  the  following  de.^critv 
ed  personal  property,  to  wit:  One  llRht  b.iy 
borse,  with  star  in  forehead,  and  wb^:e  hiiid 
feet,  four  years  old;  one  dark  bay  horse,  two 
white  collar  marks  on  right  shoulder, — and 
shall  and  will  pay  to  any  claimant  of  said 
property  the  damages  lie  may  sustain  in  coft- 
sequence  of  the  seizure  and  sale  thereof," 
The  bond  throughout  conforms  to  the  pro- 
visions of  Code,  $1  3055,  30S6,  which  are  as 
follows: 

"3055.  An  officer  is  bound  to  levy  an  ex- 
ecution on  any  personal  property  In  the  pos- 
session of,  or  that  he  has  rea-ron  to  believe 
l)elongs  to  the  defendant,  or  on  whlcli  the  de- 
fendant directs  Urn  to  levy,  unless  be  his 
received  notice  In  writing  from  some  otlwr 
person,  his  agent,  or  attorney,  tliat  such  prop- 
erty belongs  to  him:  or  if  after  levy  he  le- 
ceives  such  notice,  such  officer  may  release 
the  property  unless  a  bond  is  given  a;)  p  o 
vided  in  the  next  section:  but  the  officer  shall 
be  protected  flom  all  liability  by  renson  of 
such  levy  until  he  receives  such  written  no- 
tice. 

"3056.  When  an  officer  receives  such  notic 

he  may  forthwith  Rive  the  plniutifr  !''>'  .■> 

or  attorney,  notice  that  an  indemnifying  bond 
Is  required.  Bond  may  thereupo;)  lie  ;,'!vi'ii  by 
or  for  the  plalntlfT,  with  one  or  more  sufficient 
sureties,  to  be  approved  by  the  officer,  to 
the  effect  that  the  obligors  will  indemnify 
him  against  the  damages  wtalch  he  may  sus- 
tain in  consequence  of  the  seizure  or  sale  of 
the  property,  and  will  pay  to  any  claim 'nt 
thereof  tlie  damages  he  may  sustain  bi  conse- 
quence of  the  seizure  and  sale,  and  will  war- 
rant to  any  purchaser  of  the  prop?rty  fuch 
estate  or  Interest  therein  as  is  so'd:  nnl 
thereupon  the  officer  shall  proceed  to  Kubject 
the  property  to  the 'execution,  and  shall  ro- 
tum  the  indemnifying  bond  to  the  district 
court  of  the  county  In  which  tbe  levy  is 
made." 

2.  A  ground  of  demurrer  is  that  no  notice  of 
ownership  was  served  on  the  sheriff  as  pro- 
vided by  the  foregoing  sections.  It  Is  not 
necessary  that  we  should  determine  wheth  r. 
in  an  action  by4>aniel  Whitney  on  the  bo  d. 
a  notice  of  ownership  would  be  necessary  tin- 
der the  statute,  had  be  not  s'>ld  the  prop?r  y, 
for  such  a  question  Is  not  before  us.  But  see 
McCoy  V.  Cornell,  40  Iowa,  4.">7.  nnd  Pars  n ; 
V.  Thomas,  C2  Iowa,  319,  17  N.  W.  5J6.  It 
seems  that  the  levy  on  the  property,  the  sale 
to  plaintiff,  and  the  execution  of  tlie  b  md, 
were  all  on  the  same  day.     It  dues  not  appear 


that  the  slierlfl  had,  at  the  time  at  tbe  sale 
under  the  execution,  any  knowledge  of  plain- 
tiff's claim  of  ownership.  If  this  were  an  ac- 
tion against  tbe  sheriff  by  this  plaintiff,  we 
have  no  doubt  ttiat  tbe  failure  to  give  tbe  no- 
tice would  be  fatal  to  a  right  of  recorety, 
for  section  3035  expressly  provides  that  such 
officer  sliail  be  protected  from  all  ilaltility 
until  he  receives  such  wrltt«n  notice.  To  n-n- 
der  tbe  sheriff  liable,  he  is  entitled  to  be  no- 
tified who  the  claimants  are,  that  be  miy. 
with  such  knowledge,  demand  and  approve  a 
bond  for  his  protection.  We  do  not  know 
that  the  proposition  is  controverted,  but  it  is 
preliiiMnary  to  the  question  of  the  liability  of 
the  sureties  on  the  bond.  If,  without  such  a 
notice,  the  sheriff  should  sell,  the  sale  woui<i 
be,  as  to  him.  valid,  because  of  the  want  of 
notice.  In  other  words,  the  neglect  to  give 
notice,  as  to  him.  Justifies  the  seizure  .iql 
sale.  Tbe  law  says  a  bond  sliall  be  given  t  • 
the  sheriff  "to  the  effect  that  the  oblifnts 
will  indemnify  him  against  the  damage  whi  h 
he  may  sustain  bi  consequence  of  the  s?lxur>- 
or  sale  of  the  property,  and  wUl  pay  to  anj 
claimant  thereof  the  damages  he  may  sus- 
tain in  consequence  of  tbe  seizure  and  si?e.'° 
Now,  {here  Is  no  reason  to  think  tlat  a  seizun- 
'  and  sale  would  be  valid  as  to  the  sheriff,  and 
,  Invalid  as  to  tbe  makers  of  the  bond,  bat 
I  there  is  reason  to  think  that  a  sale  agila-' 
I  which  the  sheriff  would  be  pr.-ttected  coud 
I  not  be  made  the  basis  for  a  recovery  aga'n-t 
obligors  on  a  bond  to  indemnify  him  again  i 
'  loss.  Reliance  is  placed  on  the  italicis  d 
I  words  of  tbe  bond,  as  follows:  "and  sha'l  nnri 
I  will  pay  to  any  claimant  of  said  prc^erty  ih  ■ 
'  damages  he  may  sustain  hi  consequence  of 
the  seizure  and  sale  thereof."  Tbe  langua-.-e 
conforms  to  the  provisions  of  the  law  abive 
quoted,  and  evidently,  as  app'ied  to  one  like 
the  plaintiff,  claiming  ownership,  and  hiving 
knowledge  of  the  seizure  before  tbe  s.iie.  i: 
means  a  claimant  to  whom  the  sheriff  would 
be  liable.  We  do  not  say  that  the  statute  i« 
not  of  broader  scope,  for  it  is  not  ne^e.-saary 
that  we  should  do  more  than  apply  tbe  nile  (■< 
tlie  particular  facts  of  this  case.  Our  con- 
clusion Is  that  tbe  plaintiff,  belug  .i  third  pir- 
ty  claiming  the  propert.v,  shouM  tave  jrtven 
the  notice  provided  by  the  statute  as  a  basis 
for  a  cause  of  action  on  the  bond.  With  this 
ronclusion,  we  need  not  consider  other  po'.nts 
presented  In  argument,  and  tbe  Judgment  will 
stand  affirmed. 


LIGGETT  V.  WORRAIili  et  ux. 

(Supreme  Court  of  Iowa.     May  2S,  1896.1 

Settinq  Ahidb  Dbpaolt— Disckettos  or  Corr.T 

The  setting  hside  of  n  default  and  ju'ic- 
ment  againBt  husband  and  wife  on  the  int>un(i 
of  unavoidable  casiuilty  nud  misfortune  pre- 
venting defendants  from  defending  the  action, 
in  that  the  husband,  who  aRsnmed  to  look  after 
the  case,  and  who  was  a  man  of  feeble  mir.<l. 
was  led  to  i)elieve  that  no  judgment  would 
be  taken,  and  was  prevented  by  sickness  from 
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preparing  a  defense,  was  not  an  abuse  of  discre- 
tion. 

Appeal  from  district  court,  Story  county; 
D.  R.  Hlndman,  Judge. 

On  April  9,  1894,  the  defendants  Med  their 
petition  under  section  3134  of  the  Code  to 
set  aside  a  default  and  Judgment  rendered 
aealnst  them  in  this  case  at  the  preceding 
Fi'bniary  term  of  said  court,  and  for  leave  to 
defend  against  plaintiff's  cause  of  action,  and 
to  restrain  the  sale  of  certain  real  estate  un- 
der special  execution  issued  on  said  Judg- 
ment. The  petition  was  entitled  as  in  equi- 
ty, and,  piaintlfTs  motion  to  try  the  case  on 
written  evidence  being  sustained,  it  was  tried 
as  an  equity  cause,  without  objection,  upon 
the  allegations  of  the  petition,  which,  under 
section  3155  of  the  Code,  stood  denied  with- 
out answer.  Decree  was  entered  granting 
the  relief  prayed,  from  which  plaintiff  ap- 
peals.   Affirmed. 

I.  W.  Douglass  and  Geo.  W.  Dyer,  for  ap- 
l)ellant.    Martin  &  Bartlett,  for  appellees. 

GIVEN,  J.  1.  The  defendants  present  an 
answer  to  plaintiff's  petition,  which,  if  sus- 
tained, is  a  complete  defense  to  at  least  a 
part  of  the  plaintiff's  claim.  They  also  pre- 
sent evidence  tending  to  support  their  de- 
fense. The  grounds  upon  which  it  is  sought 
to  set  aside  the  default  and  Judgment  is  ir- 
regularity in  obtaining  the  judgment,  for  that 
it  la  on  account  for  family  necessaries,  a  por- 
tion of  which  it  is  alleged  was  incurred  prior 
to  the  marriage  of  the  defendants,  and  for 
this  reason  it  is  charged  that  fraud  was  prac- 
ticed by  the  plaintiff  In  obtaining  the  Judg- 
ment. The  remaining  ground  is  unavoidable 
I'ssualty  and  misfortune  preventing  the  de- 
fendants from  defending  the  action,  for  that 
the  defendant  J.  B.  Worrall,  who  assumed  to 
look  after  the  case,  was  a  man  of  feeble 
mind,  and  was  led  to  believe  that  no  Judg- 
ment would  be  taken,  and  was  prevented  by 
slclmess  from  preparing  for  the  defense.  The 
question  whether,  imder  the  evidence,  this  de- 
faolt  and  Judgment  should  be  set  aside,  was 
one  addressed  largely  to  the  discretion  of  the 
conrt.  We  will  not  discuss  the  evidence, 
though  we  may  say,  as  was  said  in  Callanan 
T.  Bank,  84  Iowa,  8,  50  N.  W.  69:  "It  may 
be  that,  to  our  minds,  the  showing  to  set 
aside  the  default  is  not  strong,  but  the  rule 
has  been  long  observed,  and  is  well  estab- 
lished, that  such  action  of  the  district  court 
is  largely  discretionary,  and  that  this  court 
will  not  Interfere  except  in  clear  cases  of 
abuse."  We  do  not  think  there  was  any 
abtu>e  of  the  discretion  lodged  in  the  court  In 
granting  the  prayer  of  its  petition.    Affirmed. 


BAXTER  et  aL  v.  HECHT  et  nx. 
(Supreme  Conrt  of  Iowa.     May  25,  1806.) 

Ht-SBAHD  nsn  Wire— Transpbr  or  PRorenTr  to 
Wirr.— Rights  or  CKKOirnKs. 
An  oral  agreement  was  marie  between  a 
husband,  who  was  then  solvent,  and  his  wife. 


that  from  the  proceeds  of  some  land  sold  by  the 
husband,  contracts  for  the  sale  of  which  tlie 
wife  signed,  she  should  have  money  to  buy  an- 
other farm.  The  other  farm  was  contracted 
for,  and,  when  the  sale  of  the  one  was  con- 
summated, a  part  of  the  proceeds  was  used  to 
pay  for  the  other,  which  was  conveyed  to  tlie 
wife.  Held,  that  the  rights  of  the  wife  in  the 
property  did  not  accrue  until  the  conveyance 
to  her,  and  that,  lier  husband  being  then  in- 
solvent, the  land  was  subject  to  the  claims  of 
his  creditors. 

Appeal  from  district  court,  Ida  county;  Z. 
A.  Church,  Judge. 

Stilt  in  equity  to  subject  certain  land,  the 
legal  title  to  which  is  In  the  name  of  the 
defendant  Mary  P.  Hecht,  to  the  payment  of 
a  Judgment  against  the  defendant  John 
Hecht.  There  was  a  decree  for  the  plaintiffs, 
and  defendants  appeaL    Affirmed. 

P.  P.  Klner  and  J.  C.  Walter,  for  appel- 
lants. Chas.  S.  Macomber  and  W.  E.  John- 
ston, for  appellees. 

ROTHBOCK,  C.  J.  The  defendante  are 
husband  and  wife.  Por  a  number  of  years 
the  husband  was  the  owner  of  a  farm  of  240 
acres  in  Ida  county.  In  June,  1892,  he  en- 
tered into  a  written  contract  by  which  he 
agreed  to  sell  and  convey  the  farm  to  one 
Lohff.  The  purchaser  paid  $50  at  that  time, 
and  agreed  to  pay  the  whole  of  the  purchase 
money  by  the  1st  day  of  March,  1803.  The 
defendant  Mary  P.  Hecht  Joined  with  her 
said  husband  in  the  written  contract,  and 
signed  her  name  thereto;  and  a  deed  was 
executed  by  the  defendants  on  the  30tb  day 
of  December,  1892,  but  it  was  not  delivered 
till  some  time  after  that  Soon  after  making 
the  sale,  the  defendants  commenced  negotia- 
tions with  one  Mrs.  Shoemaker  to  purchase  a 
farm  of  IGO  acres  from  her,  and  an  agree- 
ment was  closed  foi  the  purchase  of  the  laud 
in  the  month  of  September,  1802,  and  a  for- 
mal contract  in  writing  was  made,  and  sign- 
ed October  3d  in  the  same  year.  This  was  a 
contract  of  purchase  of  the  farm  by  the  de- 
fendant l^Iary  P.  Hecht  The  deed  or  deeds 
of  the  Shoemaker  land  to  Mrs.  Hecht  were 
executed  on  the  21st  day  of  February,  1893, 
and  they  were  delivered  to  her  about  the  1st 
day  of  March  after  that.  The  240-acre  farm 
was  sold  for  |8,400.  It  was  mortgaged  for 
the  sum  of  |2,000;  so  that  the  purchase 
money  coming  to  Hecht  from  the  sale  was 
$6,400.  The  farm  of  160  acres  was  purchas- 
ed for  $4,800.  When  the  purchaser  from  the 
defendants  paid  for  the  240-acre  farm,  a  suffi- 
cient amount  of  the  money  was  applied  on 
the  purchase  of  the  Shoemaker  farm  to  pay 
for  the  same,  except  an  amount  to  become 
due  on  a  mortgage  which  Mrs.  Hecht  assum- 
ed to  pay.  On  the  7th  day  of  January,  1893, 
the  defendant  John  Hecht  executed  a  note 
as  security  for  his  son  for  $470.  The  plain- 
tiffs herein  became  the  owners  of  this  note, 
and  commenced  an  action  upon  It,  and  re- 
covered a  Judgment  They  caused  execution 
to  issue,  which  was  returned  "No  property 
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found,"  and  tbey  commenced  thla  action  In 
equity  to  subject  the  land  purchased  from 
Shoemaker  to  the  payment  of  the  Judgment. 
It  will  be  observed  that  the  debt  for  which 
the  judgment  was  obtained  was  contracted 
after  the  real-estate  contracts  were  made, 
but  before  they  were  consummated  by  the 
delivery  of  conveyances  of  the  land.  If  there 
were  no  other  facta  in  the  case,  It  Is  very 
plain  that  the  sale  of  one  farm,  and  the  pur- 
chase of  another,  and  vesting  the  title  in  the 
wife,  would  be  void  as  to  creditors,  unless,  at 
the  time  of  the  conveyances  and  the  provi- 
sion made  for  the  wife,  the  husband  was  sol- 
vent, and  creditors  were  not  thereby  affected 
to  their  prejudice.  It  is  contended  by  coun- 
sel for  appellants  that  the  evidence  shows 
that  the  husband  was  solvent  when  the  con- 
tracts of  purchase  were  entered  into.  We 
liave,  examined  the  testimony  of  the  witness- 
es, and  we  thinlc  that  there  is  a  fair  prepon- 
derance sustaining  that  proposition.  But 
when  the  conveyances  were  made  and  de- 
livered, after  the  debt  now  in  controversy 
was  contracted,  it  is  very  plain  that  the  hus- 
band was  insolvent;  and,  if  the  right  of  the 
wife  in  the  farm  now  owned  by  her  is  to  be 
determined  as  of  the  time  when  she  acquired 
the  title  to  the  land,  the  conveyance  to  her  la 
what  is  known  as  a  "voluntary  conveyance," 
and  the  land  is  liable  for  the  debt.  As  we 
liave  said,  the  evidence  shows  quite  satisfac- 
torily that  the  husband  was  solvent  when  the 
contracts  of  purchase  were  made.  It  may  be 
that  he  was  not  then  "solvent"  in  the  strict 
sense  that  he  was  able  to  pay  all  of  his  debts 
on  demand;  but,  so  far  as  appears,  the  pro- 
ceeds of  the  farm  he  sold,  after  deducting  the 
amount  necessary  to  purchase  the  ShoemaJcer 
land,  were  sufficient  to  pay  all  of  his  debts. 
If  the  rights  of  the  wife  accrued  at  that  time, 
then  the  decree  cannot  be  sustained,  because 
the  husband  had  the  right  to  make  such  a 
provision  for  hia  wife  if,  by  so  doing,  there 
was  sufficient  money  or  property  left  to  pay 
tils  debts.  Stephenson  v.  Cook,  84  Iowa,  265, 
20  N.  W.  182.  And,  if  the  wife  acquired 
rights  when  the  huoband  sold  his  farm,  the 
plaintiffs  cannot  be  allowed  to  complain,  be- 
cause the  debt  which  they  are  seeking  to  col- 
lect from  the  wife's  property  was  not  con- 
tracted when  the  farm  contracts  were  exe- 
cuted, and  there  is  no  evidence  that  the  ap- 
pellants, by  mailing  the  contract  between 
them,  intended  thereby  to  defraud  future 
creditors  of  the  husband.  It  appears  to  ua 
that  the  whole  controversy  depends  upon 
whether  the  wife  acquired  a  valid  claim  upon 
the  money  paid  for  the  Shoemaker  land,  by 
the  alleged  agreement  with  her  husband  that 
ahe  should  have  enough  of  the  proceeds  of 
the  sale  of  the  farm  to  purchase  a  farm  of 
160  acres.  The  evidence  shows  conclusively 
that  an  oral  agreement  was  made  between 
them,  and  that,  in  pursuance  thereof,  she 
signed  the  contract  and  the  deed.  There  is 
no  evidence  that  the  purchaser  of  the  land 
was  a  party  to  this  contract.  The  wife  had 
*nchoate  right  to  a  distributive  share  or 


dower  in  the  land.  But  there  was  no  home- 
stead right  In  the  farm,  and  the  right  of  tlie 
wife  to  a  distributive  share,  as  well  as  the 
husband's  interest  in  the  land,  was  liable  for 
his  debts.  Code,  }  2440.  The  land  was  lia- 
ble to  be  sold  on  execution  for  his  debts,  and 
a  purchauer  at  such  a  sale  would  hold  the 
land  dlschargea  of  any  Inchoate  interest  of 
the  wife.  Section  2203  of  the  Code  la  as  fol- 
lows: "When  property  is  owned  by  either 
husband  or  wife,  the  other  tias  no  interest 
therein  which  can  be  the  subject  of  contract 
between  them,  or  such  interest  as  will  make 
the  same  liable  for  the  contracts  or  liabilities 
of  either  the  husband  or  wife  who  is  not  the 
owner  of  the  property.  •  •  •"  This  pro- 
vision relates  to  the  Interest  wliich  the  hus- 
band or  wife  holds  in  the  lands  of  each  other, 
and  which  arises  or  is  created  under  the  mar- 
riage relation.  It  has  no  application  to  any 
property  interest  which  the  husband  or  wife 
may  have  in  the  land  of  the  other,  based  upon 
contracts  with  third  persons,  or  derived  from 
sources  other  than  the  marriage  relation. 
Linton  V.  Crosby,  64  Iowa,  478,  6  N.  W.  726; 
In  re  Lennon's  Estate,  68  Iowa,  760,  12  N. 
W.  736;  Shane  v.  McNeiU,  76  Iowa,  460,  41 
N.  W.  166.  If  the  defendant  Mary  P.  Hecht 
had  made  a  conveyance  of  her  inchoate  right 
in  the  farm  of  her  huslHUid  to  him,  it  would 
have  been  absolutely  void,  and  she  would 
not  thereby  have  been  deprived  of  her  dower 
interest  In  the  land  if  he  had  continued  to 
own  it  imtil  his  death. 

Some  claim  is  made  by  appellants  upon  the 
ground  that  the  wife  joined  in  the  written 
contract  of  sale  of  the  farm.  That  contract 
is  not  set  oat  in  the  record,  and  there  is  no 
claim  that  it  contained  any  agreement  or 
stipulation  upon  the  part  of  the  purchaser 
that  any  part  of  the  purcluise  money  was  to 
be  paid  to  Mrs.  Hecht  On  the  contmry,  her 
rights  were  founded  solely  upon  an  oral  con- 
tract made  with  her  husband  that,  if  she 
would  join  in  the  sale  of  the  land,  she  should 
have  enough  of  the  money  received  therefor 
to  purchase  a  farm  of  160  acres.  Tbe  plain- 
tiffs are  bankers,  and,  when  both  real-estate 
transactions  were  consummated,  the  money 
was  paid  in  and  out  of  their  bank  as  the 
money  of  the  husband,  and  applied,  so  far  as 
necessary,  to  tbe  payment  of  the  purchase 
money  for  the  Shoemaker  farm.  If  tbe  con- 
tract had  been  made  by  the  wife  with  the 
purchaser  of  the  240-acre  farm  tliat  he  would 
pay  the  money  to  her.  It  might  be  sustained, 
under  the  doctrine  of  the  case  of  Dunlap  v. 
Thomas,  69  Iowa,  358,  28  N.  W.  637.  But 
as  we  have  seen,  no  such  contract  was  en- 
tered into  by  the  defendant  Mary  P.  Hecht. 
Our  conclusion  is  that  her  rights,  as  against 
the  creditors  of  her  husband,  did  not  accrue 
until  after  the  debt  now  in  controvergy  was 
contracted  by  her  husband,  and  that  as  he 
then  did  not  have  sufficient  money  or  prop- 
erty to  pay  his  debts  after  furnishing  tlte 
money  to  pay  for  the  Shoemaker  farm,  the 
decree  of  the  district  court  is  right  and  it  it 
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STATE  T.  O'BRIEN. 
(Sapreme  Court  of  Iowa.     May  25,  1896.) 
Appeal  from  district  court,  Buchanan  county; 
J.  J.  Toterton,  Judge. 
Milton  Remley,  Atty  Gen.,  for  the  State. 

PER  CURIAM.  This  cause  is  submitted 
npon  a  tranRcript  containing  a  copy  of  the  tran- 
script of  the  justice  of  the  peace,  record  entry 
on  appeal,  notice  of  appeal,  and  appeal  bond. 
We  haye  examined  the  record,  so  far  as  it  is 
liefore  ns,  and,  it  appearing  that  no  error  has 
btH'n  committed,  the  judgment  below  is  af- 
firmed. 


STATE  T.  WAIBEL. 
(Supreme  Court  of  Iowa.     May  25,  1806.) 

Appeal  from  district  court,  Henry  county; 
H.  C.  Traverse,  Judge. 

Indictment  for  maintaining  a  liquor  nuisance. 
Verdict  of  guilty,  and  a  judgment,  from  which 
the  defendant  appealed.     Affirmed. 

R.  Ambler,  for  appellant  The  Attorney  Gen- 
eral, for  the  State. 

PER  CT7RIAM.  The  cause  was  submitted 
on  a  partial  transcript  without  argument  or 
brief,  and,  no  error  appearing,  the  judgment  is 
affirmed. 


STATE  T.  SUNDERLAND. 
(Supreme  Court  of  Iowa.     May  25,  1896.) 
Appeal  from  district  court,  Buchanan  county. 
H.  W.  Holman,  for  appellant.     The  Attorney 
General,  for  the  State. 

PER  CURIAM.  This  case  Is  submitted  up- 
on a  transcript  alone,  which  shows  that  the 
defendant  was  tried  and  convicted  before  a 
justice  of  the  peace  on  an  information  in  two 
C3unt8  charging  him  with  having  sold  intoxicat- 
ing liquors  contrary  to  law  at  certain  times  and 
to  certain  persons  named.  Judgment  was  en- 
tered against  him  that  he  pay  a  fine  of  $50 
on  each  count  and  costs,  and  that  he  stand  com- 
mitted until  paid.  Defendant  appealed  to  the 
district  court,  and  in  that  court  entered  a  plea 
of  guilty  to  the  second  count  in  the  information, 
"which  plea  the  state  of  Iowa  accepts."  Judg- 
ment was  entered  that  defendant  pay  a  fine  of 
SSO  and  costs,  and  that  he  stand  committed  in 
the  county  jail  of  Buchanan  county  until  sncn 
fine  is  paid,  from  which  judgment  he  appealed 
to  this  court  We  discover  no  error  in  the  pro- 
reoding,  and  the  judgment  of  the  district  court 
is  therefore  affirmed. 


STATE  v.  SUNDERLAND. 
(Supreme  Court  of  Iowa.     May  25,  1886.) 

Appeal  from  district  court,  Buchanan  county; 
A.  S.  Blair,  Judge. 

H.  W.  Holman,  for  appellant  The  Attorney 
(leneral,   for  the  State. 

PER  CURIAM.  The  defendant  was  char- 
ged by  indictment  with  the  crime  of  nuisance, 
committed  by  maintaining  a  building  in  which 
he  kept  for  sale  in  violation  of  law,  and  sold 
in  violation  of  law,  intoxicating  liquors.  He 
entered  to  the  charge  a  ploa  of  guilty,  and  was 
adjudged  to  pay  a  fine  of  $.S00  and  costs,  and 
committed  to  the  county  jail  until  the  fine 
should  be  paid.     From  that  judgment,  he  ap- 


peals. The  case  !a  submitted  in  this  court, 
without  argument,  on  a  transcript  which  ghow» 
the  indictment,  arraignment,  plea,  judgment, 
and  appeal.  We  have  examined  the  record  thus 
submitted,  but  do  not  find  any  error  prejudicial 
to  the  defendant  The  judgment  of  Uie  dis- 
trict court  is  therefore  affirmed. 


STATE  V.  O'BRIEN. 

(Supreme  (3ourt  of  Iowa.     May  25,  1886.) 

Appeal  from  district  court,  Buchanan  county; 
J.  J.  Toterton,  Judge. 

Milton  Remley,  Atty  Gen.,  for  the  State. 

PER  CURIAM.  This  canac  is  submitted  up- 
on a  partial  transcript  of  the  record  embracing 
a  copy  of  the  record  before  the  justice  of 
peace,  the  record  in  the  district  court,  the  no- 
tice of  appeal,  and  appeal  bond.  No  error  ap- 
pearing in  any  of  the  proceedings,  the  judg- 
ment below  is  affirmed. 


STATE  v.  McHALE  et  ai 
(Supreme  Court  of  Iowa.     May  25,  1866.) 

Appeal  from  district  court,  Clinton  county; 
W.  ir.  Brannan,  Judge. 

Defendants  were  indicted  for  the  crime  of 
an  assault  with  intent  to  commit  murder.  At 
the  trial  James  McElhaney  was  convicted  of 
the  offense  charged,  and  the  other  defendant* 
were  convicted  of  an  assault  with  intent  to  in- 
flict a  great  bodily  injury.  Each  and  all  of  the 
defendants  appeal.    Affirmed. 

Ellis  &  Ellis  and  Walsh  Bros.,  for  appellants. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  case  is  submitted  to  us 
upon  a  transcript  of  the  proceedings,  contain- 
ing nothing  but  the  record  entries  in  the  court 
below  and  a  copy  of  the  notice  of  appeal.  N» 
error  appears,  and  the  judgment  is  aiurmed. 


ARTS  V.  ROCKSIEN  et  al. 

(Supreme  Court  of  Iowa.    May  25,  1806.) 

Pbacticb  befoxb  Justicb  —  Opekixo  Default 

JinoMENT — Costs  on  Appeal. 
1.  Whether  the  fact  that  a  notice  to  de- 
fendant in  an  action  of  forcible  entry  and  de- 
tainer was  not  signed  by  plaintiff,  or  by  the 
pustice  of  the  peace  before  whom  the  proceed- 
ing was  returnable,  as  required  by  Code,  | 
3519,  but  was  signed  by  plaintiff's  attorney, 
is  a  ''satisfactory  excuse,"  within  Code,  S  3543, 
providing  that  the  justice  of  the  peace  may  set 
aside  a  judgment  by  default  within  six  days 
after  its  rendition,  on  a  showing  of  a  "satis- 
f.ictory  excuse,"  is  a  question  to  be  determined 
by  the  justice,  the  defect  not  being  jurisdiction- 


T 


2.  Since  it  is  the  usual  practice  to  argue 
a  motion  submitted  with  the  main  case  on  ap- 
peal, jn  print,  along  with  the  arguments  on  tlie 
main  case,  costs  of  preparing  printed  argu- 
ments on  motion  to  dismiss  the  appeal  will,  on 
affirmance,  be  charged  against  appellants. 

Appeal  from  district  court,  Carroll  county  r 
Z.  A.  Church,  Judge. 

This  case  had  Its  origin  before  a  justice  of 
the  peace,  where  a  judgrment  by  default  wa» 
rendered  against  the  defendants  fur  the  pos- 
session of  a  farm.  The  defendants  appeared 
before  the  Justice,  and  moved  to  set  aBid» 
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the  default  The  motion  wos  orerniled.  Tho 
defendants  then  removed  the  cause  to  the 
district  court  by  writ  of  error.  A  hearing 
was  had  In  the  district  court,  and  the  writ 
was  dismissed,  and  the  action  of  the  Justice 
of  the  peace  austalned.  Defendants  appeal. 
Affirmed. 

B.  I.  Salinger,  for  appellants.  George  W. 
Korte,  for  appellee. 

ROTHROCK,  C.  J.  The  action  before  the 
Justice  of  the  peace  was  for  forcible  detainer 
of  the  possession  of  a  large  farm.  It  appears 
from  the  record  that  the  plaintiff  had  leased 
the  farm  to  the  defendants,  and  in  the  peti- 
tion which  he  filed  before  the  justice  of  the 
peace  It  was  charged  that  the  defendants  had 
forfeited  their  rights  under  the  contract  of 
lease,  and  were  wrongfully  holding  posses- 
sion of  the  land.  The  petition  was  In  proper 
form,  and  if  the  averments  thereof  were  true 
the  plaintiff  was  entitled  to  a  judgment  for 
the  possession  of  the  property.  The  action 
was  commenced  before  the  justice  of  the 
peace  on  the  22d  day  of  February,  1895,  and 
on  tlie  same  day  an  original  notice  was  prop- 
erly served  on  the  defendants.  There  was  no 
real  defect  In  the  proceedings,  with  the  single 
exception  that  the  original  notice  was  not 
signed  by  the  plaintiff  or  by  the  Justice  of  the 
peace.  It  was  signed  as  follows:  "George 
W.  Korte,  Attorney  for  PlaintlfT."  It  is  re- 
quired by  section  3519  of  the  Code  that  a 
notice  of  the  commencement  of  an  action  be- 
fore a  Justice  of  the  peace  "must  be  sub- 
scribed by  the  plaintifC,  or  the  justice  before 
whom  It  is  returnable."  It  Is  provided  by 
section  3543  of  the  Code  that  a  Judgment  by 
default  before  a  Justice  of  the  peace  "may  be 
set  aside  by  the  Justice  at  any  time  within 
six  days  after  being  rendered,  if  the  party 
applying  therefor  can  show  a  satisfactory  ex- 
cuse." And  section  3544  Is  as  follows:  "In 
such  case  a  new  day  shall  be  fixed  for  trial 
and  notice  thereof  given  to  the  other  party 
or  his  agent"  It  appears  that  after  the 
judgment  was  entered,  and  before  the  motion 
was  made  to  set  it  aside,  the  defendants  were 
dispossessed  of  the  property.  In  the  motion 
made  before  the  Justice  to  set  aside  the  Judg- 
ment It  was  averred  that  the  Justice  had  no 
Jurisdiction  of  the  defendants,  because  the 
notice  of  the  action  was  not  signed  by  the 
plaintiff,  or  by  the  justice  of  the  peace. 
Other  grounds  for  setting  aside  the  Judgment 
are  stated,  but  need  not  be  repeated  here,  be- 
cause the  mere  statement  of  them  would 
show  that  they  are  without  merit.  The  mo- 
tion demanded  that  a  writ  Issue,  placing  the 
defendants  back  In  possession  of  the  farm, 
and  that  the  action  be  dismissed.  The  no- 
tice whch  was  duly  served  on  the  defendants 
was  a  defective  notice,  because  it  was  signed 
by  the  plaintiffs'  attorney.  But  there  la  a 
wide  distinction  between  a  defective  notice 
and  no  notice.  Tlie  Justice  of  the  peace  had 
Jurisdiction,  and  if  the  defendants  were  mis- 
led by  the  defective  notice,  so  that  they  failed 


to  appear  on  the  return  day,  that  fact  should 
have  been  presented  to  the  Justice  of  the 
lieace  when  the  motion  was  made  to  set 
aside  the  default.  A  "satisfactory  excuse" 
must  be  shown  by  the  party  making  the  ap- 
plication. That  was  a  question  for  the  jus- 
tice of  the  peace  to  determine  upon  sufDcicnt 
evidence.  No  showing  whatever  was  made, 
except  the  claim  of  want  of  Jurisdiction  be- 
cause the  notice  was  not  signed  by  the  prop- 
er person.  The  Justice  of  the  peace  and  the 
district  court  doubtless  followed  the  case  of 
Shuver  v.  Kllnkenberg,  67  Iowa,  544,  25  N. 
W.  770,  which  In  effect  determines  every 
question  here  presented.  See,  also,  Breen 
T.  Kuhn  (.Iowa)  59  N.  W.  344. 

2.  Complaint  is  made  by  appellants  becanse 
api)ellee  filed  an  abstract  which  was  unnec- 
essary, and  a  motion  was  presented  to  tax 
the  cost  thereof  to  the  appellee,  together  with 
the  cost  for  three  or  four  pages  of  argument 
on  a  motion  by  appellee  to  dismiss  the  ap- 
peal. These  motions  are  overruled.  The  ap- 
pellee's abstract  was  absolutely  necessary  to 
properly  present  the  material  question  in  the 
case.  And  when  motions  are  submitted  with 
the  case  it  Is  the  usual  practice  to  argue  them 
In  print,  with  the  argument  on  the  main  case. 
The  appellee's  motion  to  dismiss  was  on  the 
ground  that  no  exception  was  taken  to  the  or- 
der dismissing  the  writ  of  error.  It  appears 
that  after  appellee  made  the  motion  lu  this 
court  the  record  in  the  court  below  was  cor- 
rected 80  as  to  show  that  an  exception  was 
taken.  The  Judgment  of  the  district  court  is 
affirmed. 


McBRIDE   V.   RICKETTS. 

MARTIN   V.    SAME. 

(Supreme  (3ourt  of  Iowa.     May  25,  1896.) 

Pabtnehship— What  Cosstitctes— Rbcbiver. 

1.  To  constitute  a  partnership  there  must 
be  an  agreement  to  share  not  only  in  the  profits 
of  a  joint  venture,  but  in  the  losses  ns  well. 

2.  A  receiver  appointed  in  an  action  for 
an  accounting  by  one  claiming  to  be  a  part- 
ner of  defend  nnt  therein,  when  in  fact  there 
was  no  partnership,  cannot  maintain  an  action 
to  recover  money  paid  by  defendant  to  an  iii- 
divlduni  creditor,  where  he  has  enough  as- 
sets to  pay  creditors  of  the  business  mrried  on 
by  the  parties  to  the  action  for  the  accounting. 

Appeal  from  district  court  Plymouth  coun- 
ty;  F.  R.  Gaynor,  Judge. 

The  first  of  these  suits  is  an  action  for  a 
partnership  accounting,  for  the  appointment 
of  a  receiver  to  take  charge  of  the  firm  prop- 
erty, and  for  an  Injunction  restraining  de- 
fendant from  collecting  any  debts  due  the 
firm,  or  from  disposing  of  any  of  the  prop- 
erty thereto  belonging.  The  second  is  an  ac- 
tion at  law,  brought  by  the  receiver  appoint- 
ed in  the  first  case  to  recover  of  defendant 
Caroline  O.  Rlcketts  the  proceeds  of  certain 
property,  which  It  Is  alleged  belonged  to  the 
firm  of  Rlcketts  &  McBride,  and  which  it 
is  claimed  the  defendant  wrongfully  convert- 
ed.   The  defendant  in  the  first  ease  denied 
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the  alleged  partnership,  and  averred  that  the 
plaintiff  was  a  mere  employ^  vrorklng  for  a 
certain  share  of  the  profits  of  a  Boap  busi- 
ness In  which  he  (defendant)  was  en^ged. 
The  def^idant  in  the  second  case  denied  the 
alleged  partnership,  and  denied  the  conver- 
sion of  any  property  belonging  to  the  firm, 
aod  further  denied  that  she  received  any 
money  or  property  knowing  It  to  be  the  prop- 
erty of  the  alleged  flrm.  The  cases  were  con- 
solidated, and  tried  to  the  court,  resulting  in 
judgments  and  decrees  dismissing  the  plain- 
tiffs' pedtlona.  Plaintiffs  in  each  case  appeal. 
Affirmed. 

Argo,  McDuffle  &  Relchmann,  for  appel- 
lants. Stmble,  Rlshel  &  Hart  and  Edward  S. 
Lloyd,  for  appellee. 

DEEMEB,  J.  The  first  query  presented  by 
the  appeal  is,  was  there  a  partnership  be- 
tween McBrlde  and  Rlcketts,  as  claimed  in 
the  petitions?  The  law  as  to  what  constitutes 
a  partnership  is  well  settled.  In  the  recent 
lase  of  Winter  v.  Pipher  (Iowa)  64  N.  W.  683, 
we  had  occasion  to  reconsider  the  question, 
and  we  there  said,  in  substance,  that  "it  is 
settled  doctrine  In  this  state  that  to  consti- 
tute a  partnership  there  must  be  not  only  a 
eommnnlty  of  interest  in  the  profits,  but  a 
xharing  in  the  losses  as  well,"  and  "that  a 
mere  participation  In  the  profits  does  not  con- 
"titnte  a  partnership  In  respect  to  the  concern 
or  adventure  from  which  the  profits  arise." 
We  have  carefully  gone  over  the  record  in 
the  case,  and  find  that  the  evidence  estab- 
lishes the  following  facts:  In  February  of 
the  year  1888,  the  plaintiff,  who  was  an  ex- 
perienced soap  maker,  approached  the  de- 
r)>ndant  for  the  purpose  of  Inducing  him  to 
<'nter  into  some  kind  of  business  relations 
with  him  (plaintiff)  for  the  establishment  of 
»  plant  and  the  manufacture  of  soap.  After 
s(>me  negotiations  the  parties  entered  into  a 
>vritten  contract,  which  it  Is  agreed  embod- 
ied the  agreements  between  them.  This  con- 
tract was  made  in  duplicate.  One  copy  was 
delivered  to  W.  H.  Dent,  president  of  the  Le 
Mars  National  B>ink.  and  the  other  was  re- 
mined  by  Rlcketts.  Both  copies  are  now 
loftt,  and  the  parties  and  the  witnesses  dis- 
agree as  to  the  terms  thereof.  Appellants 
elaim,  and  introduced  evidence  to  show,  that 
it  was  agreed  between  the  parties  that  Rlck- 
etts was  to  put  Into  the  business  $5,000  in 
money,  and  was  to  receive  10  per  cent.  Inter- 
est thereon;  and  that  McBrlde  was  to  put  in 
his  experience  and  services,  and  receive  not 
to  exceed  $60  per  month  for  his  living  ex- 
penses; and  that  each  should  receive  one- 
balf  of  the  net  profits  and  bear  one-half  the 
losses.  If  any  should  occur;  that  the  busi- 
ness nhonld  be  conducted  at  the  city  of  Le 
Mars,  and  be  transacted  in  the  name  of  Rlck- 
etts &  McBrlde.  and  should  continue  for  the 
term  of  one  year.  On  the  other  hand,  the 
appellees  contend,  and  produce  evidence  to 
prove,  that  the  contract  was  that  McBrlde 
was  to  devote  his  time  to  the  manufacture 


and  sale  of  soap  for  Rlcketts,  and  was  to  re- 
ceive as  compensation  for  his  services  one- 
half  of  the  net  proceeds,  If  any,  and  was  not 
to  be  liable  for  any  losses;  that  the  business 
was  to  be  conducted  under  the  direction  of 
Rlcketts,  and  was  to  continue  for  one  year, 
at  the  end  of  which  time  the  profits  were  to 
be  ascertained,  and,  after  allowing  appellee 
10  per  cent.  Interest  on  the  capital  Invested, 
and  paying  the  expenses  and  indebtedness, 
the  profits  which  remained,  if  any,  were  to  be 
divided.  It  is,  to  say  the  least,  unfortunate 
that  we  do  not  have  a  copy  of  the  contract 
actually  entered  Into  between  the  parties. 
This  branch  of  the  case  turns  upon  it,  and 
the  parties  are  widely  apart  in  their  evidence 
regarding  it.  We  must  therefore  settle  their 
dispute  as  best  we  may  from  what  has  been 
offered  by  either  side.  The  burden  is  upon 
the  plaintiff  in  each  case  to  establish  the  part- 
nership relation  as  claimed,  and,  without  set- 
ting out  all  the  evidence  from  which  we  ar- 
rive at  our  conclusions,  it  Is  suflicleut  to  say 
that  in  this  we  think  they  have  failed.  The 
scrivener  who  drew  the  contract,  and  an  at- 
torney who  was  constilted  in  regard  to  Its 
legal  effect,  each  corroborate  the  defendant 
Rlcketts  in  his  version  of  it;  while,  on  the 
other  hand,  McBride  had  in  his  support  but 
one  witness,  and  it  appears  that  he  made 
some  admissions  which  tend  to  show  that  he 
was  mistaken  in  his  recollection  regarding 
the  terms  of  the  instrument.  There  are,  to 
be  sure,  some  circumstances  which  tend  to 
support  the  plaintiff,  but  they  are  explained 
by  Rlcketts  in  a  satisfactory  manner.  Look- 
ing to  the  record  presented,  we  are  satisfied 
that  defendant's  version  of  the  contract  is 
the  correct  one,  or.  If  this  be  not  ttue,  that 
plaintiff  has  failed  to  produce  such  a  pre- 
ponderance of  the  evidence  as  would  justify 
us  In  adopting  his.  This  finding  disposes  of 
the  first  of  these  cases,  for  plaintiff  has  nu 
right  to  an  accounting  under  the  allegatlonH 
of  his  petition  imless  he  establishes  an  actual 
partnership  between  himself  and  Rlcketts. 
He  does  not  seek  in  this  suit  to  recover  any- 
thing as  compensation  for  his  services,  nor 
does  he  seek  to  recover  any  of  the  profits 
made  In  the  business.  If  such  were  his 
claim,  he  could  not  recover,  because  it  does 
not  appear  that  any  profits  have  been  real- 
ized. The  finding  of  no  partnership  Is  also 
decisive  of  the  second  case,  unless  it  be  con- 
ceded that  the  receiver  Is  entitled  to  some  re- 
lief as  against  (DaroUne  Rlcketts  by  reason  of 
the  fact  that  the  parties  (McBrlde  and  Rlck- 
etts) held  themselves  out  to  the  world  as 
partners,  and  are  therefore  partners  as  to 
third  persons.  It  appears  from  the  record 
that  some  debts  were  contracted  In  the  name 
of  Rlcketts  &  McBrlde.  But  the  Le  Mars 
National  Bank,  which  Is  the  largest  creditor, 
knew  of  the  actual  relations  between  the  par- 
ties. Whether  or  not  the  other  creditor? 
knew  of  these  relations  does  not  appear. 
But,  In  any  event,  the  claims  of  these  other 
creditors  are  small;    one  being  for  $75,  and 
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the  other  for  $100.  Now,  It  la  shown  that  the 
defendant  In  the  second  suit,  who  Is  the  wife 
of  the  defendant  In  the  flrst,  received  consid- 
erable sums  of  money  from  her  hosband  In 
liquidation  of  an  Indebtedness  which  he  owed 
her.  These  payments  were  of  money  re- 
ceived from  the  soap  business,  and  were  re- 
ceived by  the  wife  without  any  knowledge 
of  the  alleged  partnership;  and  it  is  doubt- 
ful, to  say  the  least,  whether  recovery  should 
be  had  of  her,  even  if  there  was  an  actual 
partneishlp.  Bat  as  there  was  in  fact  no 
partnership  Inter  se,  It  follows  that  Ricketts 
tiad  the  imdoubted  right  to  prefer  his  wife  as 
a  creditor  as  against  all  persons  who  had 
knowledge  of  the  fact.  If  we  concede  (which 
we  do  not,  except  for  the  purposes  of 
this  discussion)  that  the  receiver  represents 
all  creditors  who  may  insist  that  there  was  a 
partnership  as  to  them,  although  there  was 
none  in  fact,  yet  this  does  not,  of  itself,  en- 
title him  to  the  judgment  he  prays.  There 
has  been  turned  over  to  him,  in  virtue  of  the 
court's  order,  books  of  account  kept  by  the 
ostensible  partnership,  which  are  presump- 
tively worth  more  than  $2,000;  so  that  there 
Is  much  more  property  In  his  hands  now 
than  is  needed  to  pay  the  inconsiderable 
claims  of  those  creditors  who  might  resort  to 
it  Under  no  possible  theory  of  the  case, 
then,  l8  the  receiver  entitled  to  recover.  We 
are  not  to  be  understood  as  holding  that  the 
receiver  is  entitled  to  the  books  or  other 
property  which  was  delivered  to  him  under 
the  order  of  the  court  What  we  have  said 
has  reference  only  to  his  right  to  recover  of 
Caroline  Rlcketis  for  the  alleged  conversion 
of  propwty  belonging  to  Ricketts  &  McBrlde. 
It  follows  that  the  Judgment  in  each  case  Is 
correct,  and  it  Is  affirmed. 


HAMMOND  et  al.  v.  BARTON. 
(Supreme  Court  of  Wisconsin.     May  1,  1806.) 

IdEASC — VlLIDITT— COMSIEXCEMENT  OF  TbRH 

—  Mutuality. 

1.  On  March  21,  1891,  defendant  took  a 
lease  of  a  building  m  process  of  construction 
"for  the  term  of  five  years  from  completion  of 
said  building,"  paying  at  that  time  a  sum  which 
was  indorsed  on  the  lease  as  "the  first  month's 
rent,"  tlie  time  when  payment  of  rent  should 
begin  being  left  open.  On  June  12,  1801,  it 
was  agreed  that  payment  for  rent  should  be- 
gin May  11th,  and  defendant  paid  a  second 
month's  rent,  indorsing  on  the  lease,  "Began 
paying  rent  May  11,  1891,"  and  occupied  the 
premises  till  Mar  81,  1893.  paying  rent  as  pre- 
scribed in  the  lease.  Ueid  a  valid  lease  in 
pnesent!  for  a  term  to  commence  in  future,  the 
necessary  elpmcut  of  certainty  in  the  com- 
mencement of  the  term  being  satisfied  by  de- 
fendant's entering  and  paying  rent  under  the 
lease.  Colcloneh  v.  Carpeles,  61  N.  W.  830, 
80  Wis.  239,  followed. 

2.  The  completion  of  the  building,  being 
a  condition  precedent  to  the  commencement  of 
the  term,  was,  by  necessary  implication,  de- 
termined when  the  latter  was  fixed  by  the 
agreement  as  to  the  time  payment  should  begin ; 
and  there  was  therefore  no  want  of  mntuality 
in  the  lease,  thouirh  it  contained  no  covenant 
to  complete  the  building. 


Appeal  from  sntierlor  court,  Douglas  coun- 
ty; K.  B.  Bundy,  Judge. 

Action  by  Sophia  W.  Hammond  and  anoth- 
er, as  executrices  of  the  estate  of  John  B. 
Hammond,  deceased,  against  Elmer  E.  Bar- 
ton, to  recover  rent  under  a  lease.  From  a 
Judgment  entered  on  a  verdict  directed  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Butler  &  Vinje,  for  appellant  Ross,  Dwyer 
&  Hanltch,  for  respondents. 

0AS8ODAT,  C.  J.  It  appears  from  the  rec- 
ord that  prior  to  March  21,  1S91,  the  building 
in  question,  belonging  to  the  Hammond  es- 
tate, was  In  process  of  construction,  and  leas- 
ed by  the  plaintiffs  to  one  George  D.  Moul- 
ton,  by  the  terms  of  which  they  leased  and 
let  to  Moulton  the  building  for  the  term  of 
five  years,  to  commence  at  the  completion 
thereof;  that  March  21,  1801,  Moulton,  as 
such  lessee,  entered  Into  a  written  lease  with 
the  defendant  by  the  terms  of  which  Moulton 
leased  to  the  defendant  a  comer  room  on  the 
ground  floor  of  said  building,  fronting  on  Tow- 
er avenue  and  Winter  street,  for  the  term  of 
five  years  from  the  completion  of  the  build- 
ing, tmless  the  lease  should  be  sooner  termi- 
nated as  therein  prescribed,  at  a  rental  of 
$200  per  month,  payable  on  the  first  business 
day  of  each  month,  for  the  ensuing  month; 
that  July  28,  1891,  Moulton  sold  and  assign- 
ed the  Barton  lease  to  Watklns,  Doble,  Moran, 
and  Robinson,  who,  on  the  same  day,  sold  and 
assigned  the  same  to  the  plaintiffs.  This  ac- 
tion was  commenced  October  4, 1893,  to  recov- 
er the  unpaid  rent  alleged  to  be  due  for  the 
months  of  June,  July,  August  and  September, 
1893,  and  interest  on  the  several  ioataliments, 
respectively.  Upon  issue  being  Joined  and 
the  case  tried,  and  at  the  close  of  the  evi- 
dence, the  court  directed  a  verdict  In  favor  of 
the  plaintiffs  for  $83&  From  the  Judgment 
entered  thereon  accordingly,  the  defendant 
brings  this  appeal. 

It  is  conceded  that  the  defendant  occupied 
the  premises  and  paid  rent  until  May  31, 1883; 
but  he  contends  that  such  occupancy  was  not 
under  the  lease,  but  merely  as  a  tenant  at  will, 
and  that  he  then  vacated  and  surrendered  the 
premises.  The  verdict,  so  directed,  was  for 
the  unpaid  rent  for  the  four  succeeding 
montlis,  and  Interest  There  Is  no  claim  that 
any  part  of  that  rent  was  ever  paid,  nor  tliat 
it  was  not  all  due  by  the  terms  of  the  lease. 

1.  The  principal  contention  is  that  the  lease 
was  inoperative  and  void,  because  the  build- 
ing was  not  completed  when  it  was  executed, 
and  because  it  was  "for  the  term  of  five  years 
from  completion  of  said  building";  thus  leav- 
ing. It  is  claimed,  the  time  for  the  commence- 
ment of  the  term  imcertain,  and  to  be  fixed 
by  parol  evidence,  contrary  to  the  statute  of 
frauds  In  such  cases.  Rev.  St  §  2304.  That 
statute  declares  that  "every  contract  for  the 
leasing  for  a  longer  period  than  one  year 
*  *  *  shall  be  void  unless  the  contract  or 
some  note  or  memorandum  thereof,  express- 
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log  the  consideration,  be  In  writing,  and  be 
mbscrlbed  by  the  party  by  whom  the  lease 
•  •  •  Is  to  be  made."  This  court  has  re- 
cently held  that  such  a  lease  Is  a  valid  lease 
In  pr»sentl  for  a  term  to  commence  In  fnturo, 
and  that  the  element  of  certainty  in  the  com- 
mencement of  the  term  is  satlafled  by  the 
completion  of  the  bnttdlng  as  prescribed.  Col- 
clongh  V.  Carpeles,  89  Wis.  239,  61  N.  W.  83C. 
In  that  case  Mr.  Justice  Pinney  has  so  fully 
stated  the  reasons  and  authorlUes  in  support 
of  the  mle  as  to  require  no  further  discus- 
sion. AKhong^  the  room  rented  by  the  de- 
fendant was  not  ready  for  occupancy  at  the 
time  of  the  execution  of  the  lease,  March  21, 
1S91,  yet  the  defendant  at  that  time  paid  to 
Moulton  |200  as  one  month's  rent  on  the 
lease;  and  the  same  was  then  and  there  in- 
(inmed  on  the  lease  as  "the  first  month's 
rent"  Of  coarse,  it  was  left  open  just  when 
the  payment  of  the  rent  should  begin;  bat 
June  12,  1891,  It  was  agreed  between  the  de- 
fendant and  MonltoD  that  the  payment  of 
rent  should  begin  May  11,  1891;  and  so  on 
Jane  12,  1891,  the  defendant  paid  Moulton 
$200  as  the  second  month's  rent,  and  at  the 
xtme  time  he  himself  Indorsed  on  the  lease 
the  following,  to  wit:  "Began  paying  rent  on 
May  11,  1891.  Barton  &  S.,  check,  $200. 
June  12,  1891.  Boildlng  unsatisfactory. 
Moolton  win  fix."  The  defendant.  In  his  tes- 
timony. In  effect,  concedes  that  he,  or  he  and 
his  partner,  continued  to  occupy  the  room  un- 
til May  30,  1893;  and  that  the  rent  was  all 
paid  up  to  that  time,  at  the  rate  prescribed  In 
the  lease.  Such  being  the  admitted  facts,  the 
defendant  must  be  conclusively  presumed  to 
tiave  occupied  the  room  In  question  during 
the  period  mentioned  under  the  lease;  espe- 
cially as  there  la  no  evidence  of  any  other 
agreement  between  the  parties  in  respect  to 
such  occupancy  and  rent.  True,  the  defend- 
ant contends  that  there  was  something  unsat- 
isfactory about  the  manner  of  the  completion, 
and  that  there  was  something  to  be  fixed, 
but  those  things  did  not  go  to  the  validity  of 
the  lease.  At  most,  it  afforded  an  opportuni- 
ty to  claim  damage,— a  question  not  present 
on  this  appeal.  Notwithstanding  the  statute 
cited,  requiring  a  lease  for  a  longer  period 
than  one  year  to  be  In  writing,  yet  this  court 
baa  gone  so  far  as  to  hold  that,  hi  case  of 
part  performance  of  such  an  oral  agreement, 
the  court  may,  nnder  section  2305.  Rev.  St., 
compel  the  performance  of  the  same.  Sea- 
man v.  Asbchermann,  51  Wis.  678,  8  N.  E. 
MS;  Id.,  57  Wis.  547.  15  N.  W.  788.  See,  also, 
McWhinne  v.  Martin,  77  Wis.  196,  46  N.  W. 
ns;  WaU  V.  Railway  Co.,  86  Wis.  48,  56  N. 
W.  .367;  Brown  v.  Sutton,  129  U.  S.  238,  9 
Snp.  Ct.  273. 

2.  The  only  other  ground  upon  which  a  re- 
versal Is  sought  Is  to  the  effect  that  the  lease 
ccmtalna  no  covenant  or  agreement  on  the 
part  of  Monlton  to  complete  the  room,  and 
that,  until  completed,  the  defendant  was  not 
entitled  to  the  possession,  and  hence  that 
there  was  a  want  of  mutuality  in  the  contract. 


Such  completion,  however.  Is  made  by  the 
lease  a  condition  precedent  to  the  payment  of 
rent,— the  commencement  of  the  term.  The 
determination  of  the  one  by  the  agreement 
of  the  parties,  as  indicated,  by  necessary  Im- 
plication fixed  and  determined  the  other. 
What  hatt  been  said,  therefore,  about  the  com- 
mencement of  the  term,  disposes  of  the  sug- 
gestion of  a  want  of  mutuality.  Besides,  the 
agreement  to  lease  the  room  includes  an 
agreement  to  complete  the  room  to  be  leas- 
ed; and  such  agreement  Is  sufficient  consider- 
ation to  support  the  defendant's  agreement  to 
pay  rent.  We  perceive  no  error  In  the  rec- 
ord. The  Judgment  of  the  superior  court  for 
Douglas  county  Is  affirmed. 


SWIHABT  V.  HABLESS  et  al. 

(Supreme  Court  of  Wiacon^n.     May  1,  1896.) 

E()uiTT— Cancbllation  of  Papbr  Title  »or  Fbaqd 
— Complaint— HuLTiPARiouBNBRs— Parties. 

1.  A  complahit  alleging  that  two  of  the 
defendants  held  school-land  certificates  belong- 
ing to  plaintiff,  as  security,  and,  fraudulently 
refusing  to  accept  payment  of  the  debt)  pro- 
cured patents  to  be  issued  to  themselves,  and 
then  sold  the  land  to  two  other  defendants,  aft- 
er having  granted  a  right  to  cut  timber,  under 
which  raiuable  timber  had  been  cut,  and  asking 
that  the  patent  title  be  vested  in  plaintiff,  that 
defendants  be  enjoined  from  cutting  and  carry- 
ing away  timber,  and  for  damages  lor  trespass 
already  committed,  states  a  cause  of  action  in 
equi^. 

2.  A  complaint  asking  cancellation  of  paper 
title  procured  by  fraud,  and  for  damages  for 
trespass  by  defendants  acting  on  the  strength 
of  the  fraudulent  title,  is  not  multifarious. 

3.  In  an  action  against  a  husband  for  can- 
cellation of  paper  title  procured  by  fraud,  the 
wife,  though  a  proper,  is  not  a  necessary,  party 
defendant. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty;  B.  O.  Marshall,  Judge. 

Action  by  M.  Swlhart  against  TJ.  A.  Har- 
less  and  others.  From  an  order  overruling 
demurrers  to  the  complaint,  defendants  ap- 
peal.    Afilrmed. 

The  amended  comphilnt  alleges,  in  snb- 
stance:  That  the  plaintiff  Is  the  owner  of 
the  N.  E.  %  of  section  36,  township  28  N.. 
of  range  No.  5  W.,  In  Chippewa  county.  Wis., 
and  was  in  the  possession  thereof  until  the 
same  was  taken  possession  of  by  the  appel- 
lants. Ten  or  fifteen  acres  of  the  land  Is 
meadow  land,  and  the  balance  covered  with 
timber,  alleged  altogether  to  be  worth  $4,500. 
The  lands  orlgliOilly  were  school  and  univer- 
sity lands,  and  were  sold  by  the  state  to 
W.  V.  Baker  on  October  4,  1869,  and  certifi- 
cates of  sale  Issued,  numbered  2,194,  2,195, 
2,196,  and  2,197,  each  for  a  separate  40  acres 
of  the  land.  The  amonnt  remaining  unpaid 
to  the  state  was  $148.  On  November  15, 
1869,  Baker  sold  the  first  three  certificates 
and  40'8  to  defendant  C.  B.  Dusenberry,  and 
the  fourth  to  defendants  Dusenberry  and  An- 
thony, and  duly  assigned  the  certificates,  by 
an  Indorsement  on  the  back  of  each  thereof, 
to  the  said  several  partiea     That  thereafter. 
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on  October  1,  1890,  the  said  defendants  Dn- 
senbeiT7  and  Anthony  entered  into  a  con- 
tract with  the  plaintiff  for  the  sale  of  said 
several  certificates  and  the  said  lands,  by 
virtue  of  which  contract  the  plaintiff  paid  to 
said  defendants  DusenDerry  and  Anthony,  at 
the  time  of  making  said  contract,  the  sum  of 
$300,  and  thereafter  paid  thereon  to  said  de- 
fendants the  sum  of  $1,000,  together  with  the 
taxes  which  bad  accrued  thereon,  and  also 
paid  to  the  proper  officers  of  the  state  of  Wis- 
consin Interest  which  became  due  and  pay- 
able from  year  to  year  thereon,  by  virtue  of 
which  agreement  said  several  certificates,  to- 
gether with  the  notes  which  plaintiff  gave  to 
said  defendants  Dusenberry  and  Anthony  for 
the  unpaid  portion  of  the  amount  agreed  to 
be  paid  by  virtue  of  said  contract,  were  de- 
posited with  the  cashier  of  the  First  National 
Bank  of  Chippewa  Falls,  by  which  agreement 
the  said  defendants  Dusenberry  and  Anthony 
agreed  to  assign  to  plaintiff  the  said  several 
certificates,  when  requested,  but  subject  to 
the  payment  by  the  plaintiff  of  the  balance 
due  to  said  defendants  Dusenberry  and  An- 
thony In  accordance  with  said  contract  That 
thereafter  said  defendants  Dusenberry  and 
Anthony  duly  transferred,  assigned,  and  con- 
veyed the  said  school-land  certificates  and 
the  said  land  to  this  plaintiff.  That  on  the 
1st  day  of  June,  1892,  the  plaintiff  and  the 
defendants  Harlcss  and  Grlndle  made  an 
agreement  whereby  Harless  and  Grlndle  ad- 
vanced the  balance  due  and  owing  the  de- 
fendants Dusenberry  and  Anthony,  to  wit, 
$556.21,  which  sum  plaintiff  agreed  to  pay  to 
the  defendants  Harless  and  Grlndle  on  the 
1st  day  of  June,  1893,  with  interest  thereon 
nt  the  rate  of  7  per  cent,  per  annum  from 
said  1st  day  of  June,  1892,  until  paid.  They 
further  agreed  that  the  possession  of  said 
cortlflcatcs  should  be  transferred  from  said 
(•ashler  to  the  county  treasurer  of  Chippewa 
county,  to  be  by  him  held  until  said  sum  and 
Interest  were  fully  paid,  upon  the  p.nyraent  of 
which  the  said  certificates  should  be  surren- 
dered to  plaintiff.  That  said  full  amount, 
with  interest,  was  tendered  to  said  defendants 
Harless  and  Grlndle  before  the  commence- 
ment of  this  action.  That  said  plaintiff,  be- 
fore the  commencement  of  this  action,  offered 
to  comply  with  the  terms  of  said  certificates, 
and  tendered  to  the  proper  officers  of  the 
state  the  amount  unpaid  and  properly  dne 
thereon,  and  requested  the  said  officers  to  is- 
sue patents  on  said  lands  tb  him,  but  which 
was  refused.  That  the  defendants  Harless 
and  Grlndle,  with  intent  to  defraud  the  plain- 
tiff, and  without  the  knowledge  or  consent  of 
plaintiff,  obtained  the  said  certificates  from 
the  county  treasurer,  and  caused  an  as8l<m- 
mcnt  to  be  Indorsed  upon  the  back  of  each 
thereof  In  due  form  of  law,  and  caused  said 
certificates  to  be  surrendered  to  the  school- 
land  commissioners  about  the  14th  day  of 
April,  1893,  and  obtained  from  said  school- 
land  commissioners  a  patent  to  be  issued  to 
the  defendants  Harless  and  Grlndle,  purport- 


ing to  convey  to  them  an  absolnte  title  to 
said  lands,  and  each  and  every  part  thereof, 
and  caused  the  same  to  be  duly  recorded  in 
the  office  of  the  register  of  deeds  in  and  for 
Chippewa  county.  Wis.  That  thereafter,  and 
before  the  commencement  of  this  action,  the 
defendants  Harless  and  Grlndle,  Mauler, 
Rltter,  and  Smith  cnt  valuable  timber  grow- 
ing on  said  lands,  and  removed  the  same, 
to  the  plaintiff's  damage  $1,000.  That  the 
said  defendants  Harless  and  Grlndle,  and 
their  wives,  sold  and  conveyed  to  the  de- 
fendant Manier  80  acres,  and  to  the  d« 
fendant  Ritter  the  other  80  acres,  of  said 
land,  whl<!h  lands,  respectively,  the  said  de- 
fendants Manier  and  Ritter  have  taken  pos- 
session of,  but  with  fnll  knowledge  of  the 
plaintiff's  rights  in  the  same.  Plaintiff  fur- 
ther alleges  that  the  timber  already  cut  Is  of 
great  value,  and  that  he  Is  damaged  thereby, 
and  that  be  has  fully  performed  his  part  of 
the  contract  with  the  state,  and  paid  all  the 
Interest  on  said  certificates,  and  the  tax<»s 
assessed  on  said  lands,  and  that  the  said  sev- 
eral defendants,  by  virtue  of  the  patent  from 
the  state,  and  the  conveyances  of  defendants 
Harless  and  Grlndle  to  Manier  and  Ritter  as 
aforesaid,  hold  the  record  title  in  fee  of  tbe 
lands,  and  the  possession  thereof,  and  assert 
ownership  of  the  same.  Prayer  for  relief  is 
that  the  patent  Issued  to  the  said  Harless  and 
Grlndle,  and  the  said  deeds  to  Manier  and 
Ritter,  be  declared  void,  and  the  defendants 
be  required  to  convey  the  lands  to  plaintiff; 
that  the  defendants  Dusenberry  and  Anthony 
be  barred  and  foreclosed  of  all  their  right, 
title,  and  interest  in  the  lands,  and  that  the 
wives  of  the  defendants  be  barred  of  all 
dower  interest;  that  the  contract  between 
the  defendants  Harless  and  Grlndle  and  the 
defendant  Smith  be  set  aside,  and  that  all 
the  defendants  be  restrained  from  cutting 
and  can-ylng  away  the  timber  and  inJuriuK 
the  lands,  and  for  damages  for  wrongfully 
Injuring  the  lands  by  cutting  timber,  etc., 
and  for  such  other  and  further  relief,  etc.,  as 
may  be  Just.  The  defendants  Harless  and 
wife,  Grlndle  and  wife,  Manier  and  wife,  Rit- 
ter and  wife,  and  Smith,  separately  demur- 
red. Each  demurrer  was  based  on  two 
grounds,  viz.:  (1)  That  several  causes  of  ac- 
tion have  bten  improperly  united;  (21  that 
the  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Prom  an  order  overruling  said  several  de- 
murrers, the  demurrants  appealed. 

.Tenklns  &.  Jenkins,  for  appellants.  J.  P. 
Ellis,  for  respondent 

WTXRrX)W,  J.  (after  stating  the  facts). 
The  complaint  charges,  in  substance,  that 
rhc  defendants  Harless  and  Grlndle  held 
school-land  certificates  belonging  to  the 
plaintiff  as  security  for  a  loan,  and  that  they 
refused  to  accept  payment  of  said  loan  when 
tendered,  but  fraudulently  procured  patents 
to  be  issued  to  themselves,  and  then  sold 
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the  property  to  the  defendants  Manler  and 
Ritter,  and  granted  a  right  of  cutting  timber 
thereon  to  the  defendant  Smith,  under  which 
timber  haa  already  been  cut,  and  that  all  of 
t«id  last-named  defendants  had  knowledge 
of  the  plalntlfTs  right  and  Interest  in  the 
land  when  they  purchased.  That  these  facts 
present  a  proper  case  for  the  exercise  of 
equitable  Jurisdiction,  there  can  be  no  doubt, 
since  the  decision  of  the  case  of  Burrows  y. 
RuUedge,  76  Wis.  22,  44  N.  W.  847.  The 
plaintiff  has  no  paper  title  to  the  lands  in 
question.  According  to  the  allegations  of 
the  complaint,  the  defendants  hare  fraudu- 
lently procured  the  paper  title,  and  taken 
possession  of  the  land.  Fraud  Is  the  foun- 
dation of  the  action,  and  the  principal  relief 
sought  Is  the  setting  aside  of  the  results  of 
the  fraud,  and  compelling  the  defendants  to 
convey  the  title  so  fraudulently  acquired,  to 
its  proper  owner.  As  Incidental  to  this  re- 
lief, it  Is  proper  also  to  Include  in  the  action 
a  claim  for  damages  for  the  timber  cut  upon 
the  property.  Nor  does  such  a  claim  make 
the  complaint  multifarious.  The  grounds  of 
action  are  necessarily  connected  together. 
They  "arise  out  of  one  and  the  same  transac- 
tion, or  a  series  of  transactions  forming  one 
coarse  of  dealing,  and  all  tending  to  one 
end,"  namely,  fraudulently  depriving  the 
plaintiff  of  his  land  and  timber.  It  is  not 
necessary  that  all  the  defendants  should  be 
equally  Interested,  If  they  are  all  more  or 
les8  concerned  in  the  same  general  subject 
of  litigation.  Board  v.  Walbrldge,  38  Wis. 
179.  The  claim  for  damages  for  cutting  of 
timber  by  the  defendants  is  a  claim  neces- 
sarily connected  with,  and  growing  out  of, 
the  frandulent  procurement  of  the  title;  and, 
the  Jurisdiction  of  equity  being  properly  in- 
voked to  reveal  and  correct  the  fraudulent 
fitate  of  the  title,  such  damages  may  be 
properly  awarded  to  the  plaintiff,  as  Indden- 
til  (o  the  main  relief  sought.  Story,  Kq. 
Jnr.  a2th  Ed.)  f  796.  The  wives  of  the  de- 
fendants who  participated  In  the  fraud,  and 
nre  now  asserting  ownership  or  substantial 
tights  in  the  real  estate  In  question,  are 
proper  parties  defendant,  though  perhaps 
not  necessary  parties.     Order  affirmed. 

MARSHALL,  J.,  took  no  part. 


LOEB  et  al.  v.  O'BRIEN. 
(Supreme  Court  of  Wisconsin,     liny  1,  l.SOfl.) 

Appbal— Revisw— Wbioht  and  Sdfficien'ct  op 
Evidence. 
The  finding  of  the  trial  court  on  an  issue 
as  to  whether  or  not  a  bill  of  sale  was  fraud- 
nlent  as  to  creditors  will  not  be  disturbed  on  ap- 
l«al  where  the  supreme  court  cannot  say  that 
there  was  a  clear  preponderance  of  the  evi- 
dence against  the  finding. 

Appeal   from   circuit   court.   Rock   county; 
John  R.  Bc-nnett,  Judge. 


Action  by  Joseph  Loeb  and  others  against 
one  Allen,  commenced  in  Justice's  court,  in 
which  L.  G.  O'Brien  was  summoned  aa  gar- 
nishee. There  was  a  Judgment  against  both 
defendant  and  the  garnishee,  and  the  latter 
appealed  to  the  circuit  court  From  a  Judg- 
ment hi  favor  of  the  garnishee,  plaintiffs  ap- 
peal.    Affirmed. 

Garnishment.  The  plaintiff  Loeb  and  oth- 
ers were  creditors  of  one  Allen,  who  was 
operating  an  hotel  at  JanesviUe  up  to  the  28th 
day  of  February,  1894.  On  the  Ist  of  March, 
18U4,  the  plaintiffs  sued  Allen  In  Justice's 
court,  and  garnished  O'Brien.  They  obtain- 
ed Judgment  against  Allen,  >Iarch  9,  1894, 
for  $141.71,  damages  and  costs;  and  on  the 
4th  day  of  April,  1894,  they  also  obtained 
Judgment  against  the  garnishee  for  the  full 
amount  of  the  main  Judgment  and  costs. 
From  this  Judgment  the  garnishee  appealed 
to  the  circuit  court,  where  the  action  was 
tried  by  the  court  without  Jury.  The  circuit 
Judge  found  as  facts  that  the  garnishee  was 
not  Indebted  to  Allen,  and  did  not  have  any 
of  Allen's  property  in  his  possession  or  under 
his  control,  at  the  time  of  the  service  of  the 
garnishee  summons,  and  rendered  Judgment 
In  favor  of  the  garnishee,  from  which  the 
plaintiffs  appealed. 

Dunwiddie,  Goldin  &  Wheeler,  for  appel- 
lants.    Sutherland  &  Nolan,  for  respondent 

WINSLOW,  J.  The  plaintiffs'  claim  was 
that,  at  the  time  of  the  service  of  the  gar- 
nishee summons,  the  garnishee  was  in  pos- 
session of  the  furniture  of  the  hotel,  by  virtue 
of  a  bill  of  sale  thereof  from  Allen,  which 
was  fraudulent  as  to  Allen's  creditors.  The 
evidence  showed  that  on  the  27th  day  of  Feb- 
ruary, 1894,  Allen  made  a  bill  of  sale  of  the 
hotel  furniture  to  O'Brien  for  the  expressed 
consideration  of  $575,  and  that,  on  the  same 
day,  O'Brien  executed  a  bill  of  sale  of  the 
same  property  to  one  Charles  M.  Price,  for 
the  same  expressed  consideration;  that  Allen 
left  the  city  upon  the  following  day;  and  that 
his  wife  followed  him  a  few  days  later;  and 
that  Price  took  possession  of  the  property  on 
or  about  March  4,  1894.  There  was  evi- 
dence tending  to  show  that  these  transactions 
were  bona  fide  transactions;  that  O'Brien 
I«id  Allen  full  value  for  the  property,  and 
took  the  title  In  good  faith,  and  pursuant  to 
a  valid  agreement  between  Price  and  Allen, 
by  which  O'Brien  was  to  take  and  pay  for 
the  property,  and  hold  it  for  a  few  days,  ■ 
when  Price  would  be  ready  to  take  and  pay 
for  It.  There  was  also  evidence  tending  to 
show  that  the  transfer  to  O'Brien  was  a  mere 
cover,  and  fraudtilent  as  to  creditors;  but 
we  are  unable  to  say,  after  examination  of 
the  testimony,  that  there  was  a  clear  prepon- 
derance of  evidence  against  the  findings  of 
the  circuit  Judge.  The  Judgment  must  there- 
fore be  affirmed.    Judgment  affirmed. 
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JOHNSON  T.  SCOTTISH  UNION  &  N.  INS. 

CO. 
(Sapreme  Court  of  Wisconsin.     May  1,  1S90.) 
IssDRANCE—PoLiCT Taken  is  Name  op  Isfast — 

VaLIBITT— ESTOPPBL  TO  ASSBKT  FaLSITT 

or  Application. 

1.  Evidence  that  T.  C.  J.  applied  for  inanr- 
ance  on  personalty  belonging  to  L.  M.  J.,  with- 
out stating  his  name,  or  that  he  was  not  the 
owner  of  the  property,  and  that  the  insurance 
agent  asked  him  in  whose  name  the  policy 
should  be  taken  out,  and  that  he  replied,  "You 
-may  place  it  in  L.  M.  J.'s,"  and  that  the  agent, 
without  asking  further  questions,  stated  that 
the  policy  would  be  so  issued,  shows  a  contract 
to  insure  the  property  of  L.  M.  3, 

2.  An  insurance  company  whidi  issues  a 
policy  without  attaching  thereto  or  indorsing 
thereon  a  copy  of  the  application,  or  the  rep- 
'resentations  made  by  the  insured,  as  required 
by  Sanb.  &  B.  St  {  1945a,  is  precluded,  by  the 
express  provisions  of  the  act,  from  setting  up 
falsity  in  such  application  or  representations. 

3.  Where  a  fire  policy  is  issued  without  any 
formal  application  by  the  insured,  and  without 
any  questions  being  put  to  him  as  to  matters 
material  to  the  risk,  and  the  policy  contains  a 
claose  that  it  will  be  void  if  any  material  fact 
is  concealed,  it  will  not  be  Invalidated  by  the 
unintentional  concealment  by  insured  of  ma- 
terial facts  aa  to  which  he  was  not  questioned. 

4.  Where  the  agent  of  a  minor  applied  for 
insurance  on  her  property,  in  ignorance  of  a 
rale  of  the  company  that  no  risks  should  be  tak- 
-en  on  property  belonging  to  infants,  the  right  of 
the  insured  to  recover  on  the  policy  is  not  af- 
fected by  private  instructions  from  the  com- 
pany to  the  general  agents  who  issued  it. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall,  Judge. 

Action  by  Li.  M.  Johnson  against  the  Scot- 
tish Union  &  National  Insurance  Company 
■on  a  policy  of  insurance.  Judgment  for 
pUlntUr,  and  defendant  appeals.    Affirmed. 

This  action  was  brought  by  the  plaintllT, 
-an  Infant,  by  T.  C.  Johnson,  her  guardian  ad 
litem,  to  recover  upon  a  policy  of  Insurance 
issued  to  her  by  the  defendant  company,  for 
the  value  of  certain  of  her  personal  property 
covered  by  It,  alleged  to  have  been  totally 
destroyed  by  fire  at  Superior,  Wis.  The  de- 
fense was  that  the  said  T.  G.  Johnson  ap- 
plied to  the  defendant's  agent  for  a  policy, 
and  represented  that  he  was  the  owner  and 
In  possession  of  the  property  In  question, 
and  that  his  name  was  L.  M.  Johnson,  and 
relying  upon  such  representations  the  de- 
fendant Issued  the  policy;  that  it  was  exe- 
cuted and  delivered  to  T.  C.  Johnson  under 
the  name  of  !>.  M.  Johnson,  under  the  sup- 
position and  belief  that  he  owned  the  prop- 
«rty,  and  that  his  name  was  L.  M.  Johnson; 
and  that  until  after  the  loss  the  defendant 
had  no  knowledge  that  there  was  any  In- 
fant, or  any  other  person  than  T.  O.  Johnson, 
Interested  in,  or  who  had  any  title  to,  said 
property.  The  defendant  insisted  that  the 
policy  was  void  for  such  misrepresentations, 
nnd,  In  particular,  that  it  was  a  rule  binding 
upon  all  agents  that  it  would  not  Insure  the 
property  of  Infants,  and  by  reason  of  the 
fact  that  said  T.  C.  Johnson,  having  so  rep- 
resented   himself   as   L.    M.   Johnson,    had 


fraudulently  concealed  and  misrepresented 
the  facts  in  that  behalf  material  to  the  risk, 
and  for  that  the  person  so  represented  to  be 
li.  M.  Johnson  had  no  insurable  interest  In 
the  property.    It  was  alleged  tliat  the  plain- 
tiff delivered  to  the  defendant  a  false  and 
fraudulent  account  of  the  alleged  loss  and 
damage,  with  the  intent  to  defraud.     At  the 
trial  it  appeared  that  the  plaintiff,  an  Infant 
19  years  of  age,  was  engaged  in  manufac- 
turing portraits  at  West  Superior,  and  bad 
on  hand  material  and  stock,  portraits,  easels, 
etc.,  and  T.  C.  Jolmson  was  her  agent  in 
looking  after  the  business;  that  sbe  antbor- 
ised  him  to  procure  the  policy  on  the  stock: 
and  that  the  loss  occurred  by  fire;   and  the 
amount  of  the  same  was  shown.     The  busi- 
ness was  to  solicit  orders  for  portraits,  take 
photographs,  and  enlarge  them.    T.  O.  John- 
son had  no  Interest  In  It,  but  the  plaintiff 
left  the  active  management  of  it  to  bim,  and 
he  bad  authority  to  represent  her.     She  Iiad 
no  conversation  with  the  agent  about  Issu- 
ing the  policy.    T.  O.  Johnson  testified  to 
procuring  the  policy  from  Prindle  A  Claque, 
the  agents,  and  that  he  talked  with  Mr.  Prin- 
dle about  it,  and  discussed  and  decided  on 
the  manner  and  terms,  and,  when  be  start- 
ed to  leave  their  oiBce,  Prindle  said,  "Hold 
on;   yon  have  not  told  me  wbose  name  to 
place  this  In,"  and  he  answered,  "Ton  may 
place  It  In  L.  M.  Johnson's,"  and  he  replied. 
"Very  well;  I  wlU  make  It  out,  iind  bring  it 
down  for  you";   that  be  brought  it  accord- 
ingly;   that  he  did  not  tell  him  who  L.  M. 
Johnson  was,  and  did  not  say  anything  to 
him  about  that,  or  defendant  to  him  (John- 
son), and  that  he  did  not  say  anything  to  let 
him  understand  his   name  was  not  tt.   M. 
Johnson,— did  not  tell  him  what  bis  name 
was.     It  was  admitted  tliat  proofs  of  loss 
had  been  furnished.     The  defendant  moved 
for  a  nonsuit,  which  was  denied.     On  the 
part  of  the  defendant  it  appeared  tliat  tbe 
adjuster  of  tbe  company,  after  learning  tbe 
plaintiff  was  a  minor,  and  her  name,  and  tbe 
manner  in  which  the  policy  had  been  negoti- 
ated and  issued,  denied  liability  on  the  part 
of  the  company.     And  the  evidence  of  tbe 
agent  who  Issued  the  policy  was  produced, 
which  was  to  the  effect  that  be  issued  tbe 
policy  to  L.  M.  Johnson,  a  man  aboat  xa 
years  of  age;   that  he  did  not  represent  to 
him  that  his  name  was  not  L.  M.  Johnson, 
and   that   he   represented   to   him    that    ho 
owned  the  property  Insured;  that  he  did  not 
know  such  a  person  as  T.  G.  Johnson,  and. 
If  he  had  known  L.  M.  Johnson  was  a  fe- 
male under  the  age  of  21  years,  he  would 
not  have  Issued  the  policy.    There  was  no 
written  application  for  the  policy,  and   no 
copy  of  any  application  or  representations  of 
the  assured  affecting  the  validity  of  it  had 
been  attached  to  or  Indorsed  on  tbe  policy, 
pursuant  to  Sanb.  &  B.  St  |  1945a.     Proof 
was  given  showing  that  It  was  a  rule  of  the 
company  not  to  Insure  minors,  and  agents 
vrere   Instructed   accordingly;    but   It 
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Bhown  that  T.  C.  Johnson,  who  procured  the 
policy,  had  no  notice  of  these  facts.  At  the 
close  of  the  evidence  the  defendant  again 
moyed  for  a  nonsuit,  which  was  denied. 
The  case  was  submitted  to  the  Jury  under 
the  instructions  of  the  court,  and  the  Jury 
returned  a  verdict  for  the  plaintUf  for  $884.- 
13.  The  defendant  moved  for  a  new  trial 
on  the  ground  that  the  verdict  was  against 
the  evidence,  but  the  motion  was  denied, 
and  the  plaintiff  had  Judgment,  from  which 
the  defendant  appealed. 

Knowles,  Dickinson,  Buchanan,  Graham  & 
Wilson,  for  appellant  Loud  &  O'Brien,  for 
respondent. 

PINNEY,  J.  (alter  stating  the  facts).  1. 
The  evidence  Is  undisputed  that  the  plaintiff 
owned  the  property  insured,  and  that  it  was 
destroyed  by  fire.  It  Is  entirely  dear  that 
the  defendant's  agent  understood  that  the 
contract  for  Insurance  was  made  with  L.  M. 
Johnson,  to  whom  the  policy  was  issued.  T. 
G.  Johnson  testified.  In  substance,  that  the 
agent  said  to  him  as  he  was  about  leaving 
the  office,  "Bold  on;  you  have  not  told  me 
whose  name  to  place  this  In,"  to  which  be 
answered,  "You  may  place  It  in  L.  M.  John- 
son's," and  he  (the  agent)  said,  "Very  well; 
I  wQl  make  It  out  and  bring  it  down  for  you." 
The  policy  was  made  out  accordingly.  This 
evidence  was  not  disputed.  There  was  there- 
fore sufficient  evidence  of  a  mutual  contract 
between  the  plaintiff  and  the  defendant  T. 
C.  Johnson  further  testified  that  he  did  not 
know  that  anything  occurred  to  lead  the 
agent  to  believe  either  that  he  was  or  was 
not  Li.  M.  Johnson;  that  he  gave  him  the 
name;  that  he  did  not  tell  him  what  his 
name  was,  and  when  he  came  to  look  at  the 
stock  he  did  not  tell  him  that  It  belonged  to 
any  one  else  than  himself,  and  he  did  not 
ask.  The  Inquiry  of  the  ageht  was  made 
and  understood,  no  doubt,  as  an  Inquiry  of 
ownership,  and  was  answered  accordingly. 
If  the  agent  bad  desired  further  or  more  spe- 
cific information,  he  should  have  made  fur- 
ther inquiry.  As  there  was  sufficient  evi- 
dence to  warrant  a  verdict  for  the  plaintiff 
on  all  other  questions,  It  Is  plain  that  the 
motion  for  a  nonsuit  at  the  close  of  the  plain- 
tlfTs  case,  and  also  the  motion  for  that  pur- 
pose when  the  evidence  was  closed,  were 
properly  denied,  whatever  view  may  be  taken 
of  the  evidence  on  the  part  of  the  defendant 

2.  The  defendant  did  not  in  issuing  its  pol- 
icy, comply  with  Sanb.  &  B.  St  §  IMda.,  and 
"attach  to  such  policy  or  indorse  thereon,  a 
true  copy  of  any  application  or  representa- 
tions of  the  assured,  which,  by  the  terms  of 
such  policy  are  made  a  part  thereof,  or  of  the 
contract  of  Insurance,  or  referred  to  therein, 
or  which  may  in  any  manner  affect  the  valid- 
ity of  such  policy."  It  chose  to  issue  the  pol- 
icy without  any  written  application.  The  re- 
sult Is  that  by  the  section  of  the  statute  cit- 
ed, it  became  "precluded  from  pleading,  al- 
leging or  proving  snch  application  or  repre- 
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sentatlons,  or  any  part  thereof,  or  the  falsity 
thereof  or  any  part  thereof  In  any  action  up- 
on such  policy."  The  evidence  tending  to 
show  misrepresentations  on  the  part  of  the 
assured  at  the  time  the  policy  was  Issued 
was  properly  stricken  out  Where  a  policy 
is  issued  without  any  application  by  the  as- 
sured, and  without  any  questions  being  put 
to  him  as  to  matters  material  to  the  risk,  and 
It  contains  a  clause  that  it  shall  be  void  If 
any  fact  material  to  the  risk  Is  concealed  by 
the  Insured,  It  will  not  be  invalidated  by  the 
fact  that  the  assured  did  not  disclose  snch 
material  facts,  if  he  did  not  intentionally  or 
fraudulentiy  conceal  them.  Wood,  Ins.  388; 
Van  Kirk  v.  Insurance  Co.,  79  Wis.  627,  48 
N.  W.  798;  Alkan  v.  Insurance  Co.,  53  Wis. 
136, 10  N.  W.  91;  Dunbar  v.  Insurance  Co.,  72 
Wis.  500,  40  N.  W.  386.  If  the  defendant's 
agent  had  desired  further  or  more  specific  in- 
formation in  respect  to  matters  material  to 
the  risk,  it  is  to  be  presumed  that  If  be  had 
asked  for  it  he  would  have  obtained  It  The 
defense,  so  far  as  founded  on  alleged  false 
statements  or  misrepresentations,  was  whol- 
ly untenable.  Whether  there  was  any  ground 
for  claiming  that  there  was  a  fraudulent  con- 
cealment of  facts  material  to  the  risk,  we 
have  no  occasion  to  inquire;  for  it  does  not 
appear  that  the  defendant  asked  to  have  any 
question  in  this  respect  submitted  to  the  Jury, 
and  no  exception  was  taken  to  the  charge  of 
the  court  The  only  errors  assigned  are  in 
respect  to  the  denial  of  the  motions  for  a 
nonsuit 

3.  The  fact  that  the  defendant  as  a  rule  of 
its  business,  refused  to  Insure  the  property  of 
minors,  and  required  its  agents  not  to  take 
snch  risks,  was  not  brought  home  to  the 
knowledge  of  tBe  assured.  As  they  were  gen- 
eral agents  to  Issue  policies  of  the  defendant 
the  assured  could  not  be  affected  by  private 
Instructions  of  the  company  to  them  In  this 
respect  The  proof  is  that  T.  G.  Johnson, 
who  acted  for  the  plaintiff  In  procuring  the 
policy,  had  no  notice  of  such  course  of  busi- 
ness or  instructions.  The  record  fails  to  dis- 
close any  error.  The  Judgment  of  the  circuit 
court  Is  affirmed, 

MARSHALL,  J.,  took  no  part 


WERNER  V.  STATE. 

(Supreme  Court  of  Wisconsin.     May  1,  1896.) 

Ckihisai.  Trespass— Destruction  op  BuiLDixa — 

Leoal  Title— PossEssios—EviDENCB. 

1.  In  a  prosecution  for  willfully  tearing 
down  a  building  situated  on  the  lands  of  an- 
other, In  Tiolation  of  Rev.  St  §  4441,  it  is  es- 
sential for  the  state  to  prove  that  the  building 
in  question  was  on  the  land  of  a  person  other 
than  defendant  or  the  person  under  whom  he 
seeks  to  justify  the  tearing  down  of  the  same, 
nnd  for  that  purpose  evidence  of  the  legal  titie 
is  admissible. 

2.  It  is  for  the  jury  to  determine,  from  all 
the  evidence  in  the  caBe,  who  had  possession  of 
the  land  upon  which  the  offense  was  commit 
ted. 
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8.  As  used  in  section  4441,  "wantonly"  may 
b«  definpd  as  in  tlie  reckless  disrPKnrd  of  the 
lawful  rights  of  the  owner  of  the  buildinjr;  and, 
where  tli*-  evidence  shows  that  the  act  was  will- 
fully, maiicionsly,  or  wantonly  done,  a  verdict 
of  guilty  will  not  be  disturbed,  though  the 
complaint  alleged  that  it  was  "willfully,  mali- 
ciously, and  wantonly"  done. 

4.  On  the  issue  of  the  possession  of  lands, 
evidence  that  one  claimed  to  have  been  in  pos- 
session had  executed  a  mortgage  thereon  to  his 
daughter  is  inadmissible  as  Irrelevant. 

Error  to  circuit  court,  Calumet  county; 
George  W.  Bumell,  Judge. 

Robert  Werner  was  convicted  of  partici- 
pating in  the  unlawful  destruction  of  a 
building,  and  brings  error.    Afflnued. 

J.  S.  Anderson,  for  plaintiff  in  error.  W. 
H.  Mylrea,  Atty.  Gen.,  and  J.  L.  Erdall, 
Asst  Atty.  Gen.,  for  the  State. 

CASSODAT,  O.  J.  The  plaintiff  In  error, 
after  having  been  found  guilty  in  a  justice's 
court  and  on  appeal  to  the  circuit  court,  was 
retried  by  a  jury,  and  found  guilty  "as  char- 
ged In  the  complaint,"  of  having,  with  oth- 
ers, October  29,  1883,  at  the  village  of  Brll- 
llon.  In  Calumet  county,  "with  force  and 
arms,  willfully,  maliciously,  and  wantonly," 
torn  down.  Injured,  and  destroyed  a  build- 
ing of  the  value  of  $50,  situated  on  the 
lands  therein  described,  then  and  there  own- 
ed and  possessed  by  William  V.  McMullen 
and  Charles  Bruss,  against  the  peace  and 
dignity  of  the  state  of  Wisconsin;  and  there- 
upon the  sentence  of  the  court  was  that  he 
should  be  punished  by  the  payment  of  a 
fine  of  $5  and  costs  of  prosecution,  taxed 
at  $211.44;  and  that  he  stand  committed  to 
the  county  jail  until  such  fine  and  costs 
should  be  paid,  provided,  however,  that  such 
imprisonment  should  not  e^beed  20  days. 
Thereupon  the  requisite  steps  were  taken 
staying  proceedings  pending  this  writ  of 
error.  There  is  evidence  tending  to  prove 
that,  for  a  number  of  years  prior  to  the 
time  in  question,  the  land  upon  which  the 
building  was  situated  was  open  and  imin- 
closed,  and  the  public  had  been  allowed  to 
use  the  same  indiscriminately  for  the  pur- 
pose of  hauling  freight  across  It,  and  storing 
freight  thereon;  that  the  father  of  the  plain- 
tiff In  error  was  the  owner  and  In  the  pos- 
session of  a  store  and  other  buildings  ad- 
joining the  premises,  and  that  some  of  such 
buildings  projected  over  his  line  onto  the 
land  In  question;  that  Edward  Dascom, 
claiming  to  be  the  owner  of  the  land  In  ques- 
tion, sold  and  conveyed  the  same  to  Mc- 
Mullen and  Brass,  October  17,  1893;  that 
on  Saturday,  October  28,  1803,  McMullen 
and  Bruss  constracted  the  building  In  ques- 
tion; that  on  the  next  day  the  plaintiff  in 
error,  without  their  knowledge  or  consent, 
took  part  in  tearing  down  the  same;  and 
hence  the  prosecution. 

Counsel  has  assigned  27  errors.  It  is  ad- 
mitted, however,  that  the  facts  In  the  case 
are  few  and  simple. 

1.  The  first  group  of  errors  complained  of 


consists  In  allowing  the  state  to  prove  that 
the  legal  title  to  the  land  upon  which  the 
building  In  question  was  situated  was,  at 
the  time,  in  McMullen  and  Bruss,  aa  alleged 
in  the  complaint  While  It  is  true,  as  con- 
tended by  counsel,  that  it  is  not  the  prov- 
ince of  such  a  prosecution  to  try  the  title 
to  land,  as  In  an  action  of  ejectment,  nor  to 
perform  the  function  of  an  action  for  forci- 
ble entry  and  unlawful  detainer,  neverfhe- 
lesB  it  was  essential  for  the  state  not  only 
to  allege  and  prove  that  the  plaintiff  In  er- 
ror willfully,  maliciously,  or  wantonly  tore 
down  or  Injured  the  building  In  question, 
but  also  that  the  same  was  at  the  time 
"standing  or  being  upon  the  land  of  anoth- 
er" person  than  the  plaintiff  In  error,  or  the 
person  under  whom  he  justified  the  tearing 
down  of  the  same.  Rev.  St  {  4:441.  For  that 
purpose,  evidence  tending  to  prove  that  the 
legal  title  was  in  McMullen  and  Bruss  was 
admissible.  The  trial  court,  however,  did 
not  make  the  case  turn  on  the  establishment 
of  such  legal  title.  True,  the  court  charged 
the  jury  to  the  effect  that  it  appeared  from 
the  evidence  that  the  legal  title  was  in  Mc- 
Mullen and  Bruss,  and  that  If  no  one  else 
was  in  possession,  and  they  could  get  i>eace- 
able  possession,  then  they  had  the  right  to 
take  such  possession.  On  the  other  hand, 
the  court  charged  the  jury  to  the  effect  that 
the  plaintiff  in  error  had  offered  evidence 
tending  to  prove  that  his  father,  claiming  to 
be  the  owner  of  the  strip  of  land  in  ques- 
tion, had  been  in  possession  of  the  same 
since  1^;  that  It  had  been  used  by  tbe 
public,  with  his  consent  and  permission; 
and  that  If  his  father  was  so  In  possession, 
and  was  honestly  and  In  good  faith  claim- 
ing to  own  the  same,  then  the  plaintiff  in 
error  had  the  right  to  defend  that  posses- 
sion by  removing  any  obstruction  placed  up- 
on the  land,  doing  no  unnecessary  damage. 
The  court  also  charged  the  Jury  to  the  ef- 
fect that  It  was  for  them  "to  determine, 
from  all  the  evidence  in  the  case,  who  bad 
possession  of  that  land."  We  perceive  no 
error  In  such  rulings. 

2.  Counsel  contend,  under  the  second 
group  of  errors  assigned,  that  In  order  to 
convict  the  plaintiff  In  error,  under  the  stat- 
ute cited,  It  was  necessary  for  the  jury  to 
find  that  he  was  actuated  by  express  malice 
against  the  owner  of  the  property  injured 
or  destroyed;  that  there  must  be  a  special 
desire  to  injure  blm;  that  it  could  not  be 
Imputed  or  found  from  the  nature  of  the 
act;  that  mere  general  malice  was  Insuffi- 
cient. Upon  those  questions  the  court  char- 
ged the  jury,  among  other  things,  as  fol- 
lows: "Where,  as  here,  the  controversy  is 
over  a  question  of  disputed  titie  or  disput- 
ed ownership  or  possession  of  lands,  it  be- 
comes a  question  of  fact  for  the  jury  to  de- 
termine whether  or  not  there  was  malice 
or  ill  will  in  the  act  which  was  performed, 
and  this  you  must  determine  from  all  the 
evidence  which  has  been  placed  before  you 
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In  regard  to  the  matter.  ♦  *  •  If  yon  find 
from  the  evidence  that  the  defendants  in 
good  faith  entered  on  the  premises,  and  tore 
down  the  building,  actually  believing  that 
Peter  Werner  -n-as  the  owner  of  said  land, 
and  has  been  in  possession  of  the  same  for 
a  series  of  years,  and  they  bad  reasonable 
ground  for  so  believing,  and  that  their  only 
motive  was  to  defend  the  possession  of  said 
Werner,  then  you  should  acquit  the  defend- 
ants. If,  on  the  other  band,  you  find  that 
tbey  had  no  reasonable  grounds  to  believe 
that  Peter  Werner  was  the  owner  of  said 
land,  and  In  the  possession  of  the  same, 
then  you  should  find  them  guilty.  Now,  It 
is  for  you  to  determine  from  all  the  facts  In 
the  case  whether  these  defendants  had  any 
reasonable  ground  for  believing  that  Peter 
Werner  was  the  owner  of  this  land.  It  is 
for  yon  to  determine  whether  or  not  these 
defendants  honestly  believed  that  Peter 
Werner  was  the  owner  of  the  land,  and  re- 
moved this  building  when  acting  in  such 
honest  belief,  for  the  purpose  of  protecting 
the  possession  of  Peter  Werner  to  these 
lands.  If  you  find  that  they  did  have  such 
honest  belief,  or  [and]  had  good  reason  for 
BO  believing,  and  removed  this  building  only 
for  the  purpose  of  protecting  that  posses- 
sion, as  I  have  said,  then  you  should  ac- 
quit the  defendants.  If  you  find  that,  on  the 
other  hand,  they  did  not  have  such  honest 
belief  ihat  Peter  Werner  did  have  the  pos- 
session of  the  lands,  but  that  tbey  tore  down 
the  bnilding  as  a  matter  of  spite  or  HI  will 
towards  McMuUen  and  Bruss,  because  they 
had  ascertained  that  they  had  purchased 
the  title  of  these  lands,  and  had  become  the 
owners  of  them,  then  you  should  convict 
them.  •  ♦  ♦  On  the  part  of  the  defend- 
ants, I  am  requested  to  instruct  you,  and 
do  Instrnct  you,  as  follows:  'If  you  find 
that  the  acts  complained  of  were  committed 
by  the  defendants  in  an  honest  belief  that 
the  defendants,  or  either  of  them,  had  the 
right  to  take  down  and  remove  the  building, 
and  that  be  did  so  only  for  the  purpose  of 
protecting  the  rights  or  supposed  rights  of 
Peter  Werner  In  these  premises,  and  not 
from  spite,  ill  will,  hostility,  or  malice  to- 
wards McMuUen  and  Bruss,  or  either  of 
them  personally,  yon  must  find  the  defend- 
ants not  guilty.' "  The  offense  prescribed 
by  the  statute,  as  indicated,  consisted  in 
"willfully,  maliciously,  or  wantonly"  tear- 
ing down,  mutilating,  defacing,  or  Injuring 
any  bnilding  "standing  or  being  upon  the 
land  of  another,  or  held  in  trust."  Sanb.  & 
B.  Ann.  St.  §  4441.  True,  the  complaint  Is 
that  he  "willfully,  malicionsly,  and  wan- 
tonly" tore  down  the  building,  etc.  Never- 
theless, we  are  constrained  to  hold  that, 
if  the  Jury  were  justified  in  finding  that  he 
was  guilty  either  of  willfully  or  maliciously 
or  wantonly  tearing  down  the  building,  then 
the  verdict  is  supported  by  the  evidence. 
"Wantonly,"  as  thus  nsed,  may  be  defined 
as   the   reckless   disregard   of    the   lawful 


rights  of  the  owner  of  the  building,— a  heed- 
lessness of  the  necessary  results  of  the  act 
complained  of.  Cobb  v.  Bennett,  75  Pa.  St. 
326;  Stucke  v.  Railway  Co.,  9  Wis.  202; 
Lockwood  V.  Railway  Co.  (Wis.)  65  N.  W. 
870.  Such  being  the  statute  and  the  nature 
of  the  charge,  it  is  unnecessary  to  consider 
decisions  under  statutes  which  prescribe 
punishment  merely  for  willful  and  malicious 
conduct.  It  follows  that  there  was  no  error 
in  the  portions  of  the  charge  quoted,  nor  In 
refusing  the  motiqn  for  a  nonsuit,  nor  to  dis- 
charge the  plaintiff  in  error. 

8.  We  perceive  no  error  in  excluding  tes- 
timony as  to  whether  the  sister  of  the  plain- 
tiff In  error  had  accepted  a  mortgage  from 
her  father  upon  the  land  in  question.  Such 
testimony  would  have  been  Irrelevant 

4.  The  same  witness,  after  testifying  that 
she  heard  some  railroad  ofllclal,  not  a  local 
agent  at  BrilUon,  trying  to  make  some  ar- 
rangement with  her  father  to  pass  over 
this  land,  said  that  she  had  Inquired  of  one 
Thomson  as  to  who  the  man  was;  but  the 
court  precluded  her  from  testifying  as  to 
what  position  Thomson  told  her  the  man 
held.  We  perceive  no  error  In  such  ruling. 
We  find  no  substantial  error  in  the  record. 
The  judgment  of  the  circuit  court  is  affirmed. 


HAN8C0M  V.  STATE. 

(Supreme  Court  of  WlBconsin.     May  1,  1896.) 

PawuRT  — Matruiality  of  Facts  —  Collatbral 
EviDBNOB  Given  to  Btrenotheii  Previ-    ' 

OU8   PERJUBT— EVIDKSCE. 

1.  Where  there  was  evidence  that  on  the 
night  of  the  homicide,  soon  after  the  firing  of 
shots,  defendant  left  town  with  a  team  and  one 
companion,  and  drove  toward^  the  village  ot 
I.,  the  willfully  false  testimony  of  a  witness 
in  denial  of  a  statement  made  out  of  court  to 
the  effect  that  he  was  in  town  on  the  night  of 
the  murder,  had  heard  shots  fired  while  await- 
ing defendant,  and  had  immediately  been  driv- 
en by  defendant  to  I.,  where  witness  lived, 
was  a  denial  of  material  facts,  and  constitutea 
perjury. 

2.  Such  witness'  willfully  false  circumstan- 
tial account  of  what  he  had  done  at  I.,  where 
he  claimed  to  have  remained  on  the  night  of 
the  murder,  given  on  cross-esamination,  to  lend 
nn  air  of  truth  and  probability  to  his  teetimouy 
on  direct  examination,  also  constituted  perjury, 
though  such  facts  were  not  primarily  material 
to  the  determination  of  defendant's  guilt. 

3.  It  was  not  error  to  refuse  to  compel  the 
state  to  elect  on  which  separate  statement  it 
would  rely  for  a  conviction,  any  separation  of 
statements  composing  the  story  told  on  the 
stand  and  that  related  out  of  court  being  prac- 
tically impossible. 

4.  Defendant  cannot  complain  of  the  admis- 
sion of  evidence  which  his  own  counsel  voiun- 
tarily  .elicited  from  a  state's  witness  in  cross- 
examination,  and  made  no  motion  to  strike. 

5.  Where  defendant's  counsel,  in  a  pros- 
ecution for  perjury  committed  on  a  murder 
trial,  voluntarily  drew  from  a  state's  witness, 
on  cross-examination,  testimony  that,  previous 
to  the  murder  trial,  witness  iiod  heard  a  rumor 
of  possible  tampering  with  defendant  by  S.,  an 
attorney  for  the  accused  in  that  case,  it  wa» 
not  error  to  refuse  to  permit  S.  to  deny  such 
hearsay  evidence,  the  court  having  told  the  jury 
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that  there  was  no  proof  of  anything  reflecting 
on  S.'b  integrity. 

Error  to  circuit  court,  Waupaca  county; 
Charles  M.  Webb,  Judge. 

William  Hanscom  was  convicted  of  per- 
jury, and  brings  error.     Affirmed. 

This  was  a  prosecution  for  perjury.  It  ap- 
peared on  the  trial  that  on  the  night  of  Oc- 
tober 7,  18S2,  Henry  C.  Mead,  a  banker  of 
Waupaca,  Wis.,  was  murdered  by  shooting  In 
his  bank  building  at  Waupaca,  by  some  un- 
known persons.  In  1802  an  indictment  was 
found  against  Samuel  Stout,  Edwin  C.  Bron- 
son,  and  Charles  A.  Pryor  for  such  murder; 
and  they  wejre  tried  at  Waupaca  In  the 
months  of  June  and  July,  1893,  and  acquit- 
ted. The  plaintiff  in  error  was  a  witness 
upon  that  trial.  At  the  time  of  the  murder, 
plaintiff  in  error  lived  in  the  village  of  lola, 
13  miles  north  of  Waupaca,  and,  soon  after, 
left  lola  and  the  state.  About  two  months 
before  the  trial  of  Stout,  Bronson,  and  Pryor, 
the  plaintiff  in  error  was  arrested  In  the 
state  of  Washington,  and  brought  back  to 
Wisconsin,  on  the  charge  of  being  an  acces- 
sory to  the  murder  of  Mead.  In  the  latter 
''  part  of  May,  1883,  the  plaintiff  in  error  made 
a  statement  or  confession  to  B.  M.  Gold- 
berg, the  district  attorney  of  Waupaca  coun- 
ty, substantially  to  the  effect  that,  on  the 
night  of  the  Mead  murder,  he  was  in  Wau- 
paca, around  town,  in  Bronson's  store  and 
Stout's  saloon,  drinking,  with  Bronson,  Stout, 
Pryor,  and  others,  and  that  he  got  pretty  full; 
th^t,  late  at  night,  Bronson  said  he  had  en- 
gaged a  rig  to  take  him  (Hanscom)  home,  and 
that  Pryor  would  take  him;  that  he  and 
Bronson  sat  on  the  south  steps  of  the  court- 
house a  whiie^  and  Bronson  finally  got  up, 
and  said  he  would  go  and  find  Pryor;  that 
he  (Hanscom)  stayed  at  the  courthouse;  that 
be  heard  two  sharp  reports  of  a  gun;  that 
Bronson  came  running  up,  and  said,  "I've 
got  your  rig,"  and  he  (Hanscom)  asked, 
"What  was  that  shooting?"  to  which  Bron- 
son replied,  "Somebody  shooting  a  dog,  I 
guess;  come  on;"  that  he  followed  Bronson 
through  an  alley  into  the  rear  end  of  Stout's 
saloon,  and  they  drank;  that,  before  long. 
Stout  and  Pryor  came  in,  and  Bronson  asked 
Pryor  if  he  had  a  rig,  and  Pryor  said  Sher- 
man would  be  right  over  with  it;  that  Pryor 
then  handed  a  bag  to  Bronson,  and  said,  "All 
right;"  that,  when  the  rig  got  into  the  alley, 
Pryor  and  Hanscom  got  in;  Pryor  put  some- 
thing Into  the  buggy;  that  he  (Hanscom)  fell 
asleep,  and  Pryor  woke  him  up  In  front  of 
the  Bailey  House,  in  lola,  while  it  was  yet 
dark,  and  he  got  out,  and  Pryor  drove  off, 
saying  he  was  going  for  a  servant  girl. '  Upon 
the  trial  of  the  murder  case,  it  appeared  that 
Bronson's  store  and  Stout's  saloon  were  in 
close  proximity  to  Mead's  bank,  and  that  the 
courthouse  was  but  a  short  distance  away. 
The  state  called  Hanscom  as  a  witness  on  the 
murder  trial,  but,  instead  of  testifying  to  the 
facts  set  fortli  in  the  foregoing  statement,  he 


denied  that  he  was  In  Waupaca  tbat  night, 
and  denied  all  the  facts  contained  In  the 
statement  seriatim.  He  also,  upon  cross-ex- 
amination, went  on  to  state  that  he  was  in 
lola  that  night,  and  attended  a  meeting  of 
an  Odd  Fellows'  Lodge,  and  that  Jacob  Wipf 
and  others  were  there  also,  and  stayed  until 
about  10  o'clock;  that  he  was  in  Huun's 
hardware  store  that  evening  before  he  went 
to  the  lodge;  that  he  played  cards  at  a  candy 
store  after  the  lodge,  all  night,  with  Joe 
Weatberby  and  others;  that  be  saw  Herman 
Hermanson  in  lola  that  evening,  and  bought 
a  beef  of  him;  and  that  he  saw  Fryor  at 
about  daylight  of  the  following  morning, 
driving  a  team  of  horses  north  along  tlie 
street  through  lola,  just  as  he  (Hanscom) 
was  going  into  the  Bailey  House.  The  in- 
formation in  the  present  case  charges  per- 
jury in  denying  the  various  facts  set  forth  in 
the  statement  or  confession  above  set  out, 
and  in  stating  on  cross-examination  that  he 
was  in  lola  that  night  and  the  following 
morning,  and  the  various  things  which  he  tes- 
tified to  having  done  at  lola  that  night 
Much  testimony  was  Introduced  on  behalf  of 
the  state,  both  direct  and  circumstantial 
tending  to  prove  that  Hanscom  waa  In  fact 
in  Waupaca  on  the  night  In  question,  and 
made  the  midnight  trip  with  Pryor  to  Tola, 
and  that  his  story  of  his  whereabouts  at  va- 
rious places  in  lola  was  entirely  false.  Hans- 
com was  sworn  as  a  witness  in  his  own  bo- 
half,  and  substantially  affirmed  tbp  truth  of 
the  story  told  by  him  on  the  trial  of  the  mur- 
der case,  and  (dolmed  that  the  statement  or 
confession  given  to  Mr.  Goldberg  was  false, 
and  made  simply  to  fool  Iiim.  A  verdict  of 
guilty  "in  manner  and  form  as  charged  in  the 
information"  was  rendered;  and,  judgment 
having  been  rendered  upon  such  verdict,  the 
plaintiff  in  error  sued  out  this  writ. 

Gate,  Sanborn,  Lamoreux  &  Park,  for  plain- 
tiff hi  error.  W.  H.  Mylrea,  Atty.  Gen.,  and 
B.  M.  Goldberg,  for  the  State. 

WINSLOW,  J.  (after  staUng  the  facte). 
The  first  contention  made  by  the  plaintiff  in 
error  la  that  the  testimony  wlilch  is  claimed 
to  have  been  perjured  was  entirely  Immaie- 
rial  to  the  issue  tried  in  the  murder  action. 
It  is  said  in  this  connection  that  it  was  entire- 
ly Immaterial  in  that  case  whether  Hanscom 
was  in  Waupaca  or  In  lola  on  the  night  of 
the  murder,  or  whether  he  was  in  the  Odti 
Fellows'  Lodge  or  the  candy  store,  or  who 
was  with  him,  or  what  he  was  doing.  Strict- 
ly speaking,  none  of  these  facts  by  them- 
selves alone  tend  directly  to  prove  the  guilt 
or  innocence  of  Stout,  Bronson,  or  Pryor,  but 
they  are  not  necessarily  immaterial  testi- 
mony on  that  account  The  situation  waa 
this:  Pryor  was  a  night  watchman  in  the 
dty  of  Waupaca.  There  was  testimony  tend- 
ing to  show  that  on  the  night  of  the  mur- 
der, and  soon  after  the  firing  of  the  shots, 
Pryor  left  Waupaca,  with  a  doable  rig  and 
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one  compasioii,  and  drove  north,  In  the  di- 
rection ot  lola.  It  Is  rightly  said  In  the  brief 
of  the  plaintiff  In  error  that,  "under  the  dr- 
cninstancea,  It  was  material  whether  he 
[Pryor]  had  left  the  city  soon  after  the  mur- 
der. In  the  nighttime,  and.  If  unexplained, 
might  be  strong  evidence  of  guilt"  This  be- 
ing a  material  fact— Indeed,  a  vital  and  al- 
most a  decisive  fact— upon  the  question  of  the 
guilt  of  Fryer,  it  needs  no  argument  to  show 
that  a  willful  denial  by  Hanscom  that  he 
made  that  trip  with  Fryer  (If,  in  fact,  he 
did  make  it)  can  be  nothing  more  nor  less 
than  an  attempt,  by  false  swearing,  to  ex- 
culpate a  criminal,  and  defeat  the  ends  of 
Justice.  This  Is  perjury,  no  more  and  no  less, 
and  no  amount  of  Ingenious  reasoning  can 
change  the  legal  effect  of  this  kind  of  testi- 
mony. When,  therefore,  the  plaintiff  in  er- 
ror denied  that  he  was  in  Waupaca  on  the 
night  of  the  murder,  and  met  the  accused 
l)er8on8,  and  denied  that  he  heard  the  shots, 
and  talked  with  the  accused,  and  that  be 
rode  out  of  town  at  midnight  with  Pryor  and 
a  bag  of  something  In  the  buggy,  be  was 
undoubtedly  committing  rank  perjury.  If,  In 
fact,  he  was,  when  making  such  denials,  tes- 
tifying willfully  and  falsely,  with  corrupt  In- 
tent to  shield  the  defendants  from  the  in- 
criminating consequences  of  the  real  facts. 
Had  he  told  the  truth,  every  word  which  he 
uttered  would  have  made  an  additional  link 
in  the  chain  of  evidence  about  the  accused, 
and  a  willful  denial  of  such  facts  under  oath 
must  be  perjury.  His  denial  of  his  presence 
in  Waupaca,  and  of  his  meeting  the  defend- 
ants late  at  night,  and  of  his  ride  to  lola  at 
night  with  Pryor,  being  perjury  (If  willfully 
false),  the  question  then  arises  as  to  whether 
his  circumstantial  account  of  what  he  did 
tbat  night  at  lola  (if  false)  is  perjury.  This 
testimony  was  given  upon  cross-examination, 
to  lend  a  greater  air  of  truth  and  probability 
to  his  story  upon  direct  examination.  If  false, 
It  was  a  manufactured  state  of  facts,  pro- 
duced before  the  jury  to  induce  them  to  give 
credit  to  his  previous  denials.  Such  testi- 
mony Is  undoubtedly  perjury.  "For  a  wit- 
ness knowingly  to  fabricate  details  in  order 
tc  strengthen  his  credibility  Is  as  much  per- 
Jary  as  any  false  swearing.  Hence  it  has 
been  wisely  held  that  perjury  may  be  com- 
mitted In  swearing  falsely  to  a  collateral  mat- 
ter with  Intent  to  prop  the  testimony  on  some 
otiier  point"  2  Whart  Or.  Law  (lOth  Ed.) 
I  1277;  2  Blsh.  New  Cr.  Law,  {  1037.  The 
circuit  Judge  gave  the  Jury  a  very  correct 
statement  of  the  law  on  this  subject,  in  his 
cliarge,  as  foUows:  "Primarily,  as  independ- 
ent and  substantive  facts,  it  was  not  mate- 
rial to  a  judicial  determination  of  the  guilt 
or  innocence  of  Stout  Bronson,  and  Fryor,  or 
either  of  them,  whether  it  was  true  or  false 
that  Hanscom  spent  the  evening  and  night 
of  Uie  murder  at  lola,  whom  he  saw  and  con- 
versed with  there  If  in  fact  there,  whether 
be  was  at  the  Odd  Fellows'  Lodge  or  not 
whether  he  played  cards  all  night  at  a  candy 


store  or  net  whether  or  not  he  heard  shots 
fired  in  Waupaca  during  the  night  The  same 
is  troe  of  all  other  merely  collateral  facts,  <f 
any,  sworn  to  by  the  defendant  on  the  mur- 
der trial.  But— and  you  will  see  and  note  the 
distinction- if  the  defendant  was  in  fact  in 
Waupaca  on  the  night  of  the  murder.  In  fact 
heard  shots  during  the  night,  and  soon  there- 
after met  Pryor  and  others  in  the  alley  men- 
tioned, and  there,  about  midnight,  got  Into  a 
buggy  with  and  rode  with  Pryor  to  lola,  and 
afterwards,  on  the  murder  trial,  falsely,  cor- 
ruptly, and  to  defeat  a  discovery  of  the  truth 
en  that  trial,  on  his  oath  denied  all  knowl- 
edge of  Fryer's  whereabouts  and  conduct  on 
the  night  of  the  murder,  such  denials  of  the 
all^^d  fiicts  mentioned  constituted  perjury; 
and  if,  in  order  to  strengthen,  corroborate,  or 
render  more  probable  the  truth  of  the  said 
false  denials,  he  falsely  testified  to  having 
been  at  lola,  when  he  knew  he  was  not  there, 
to  being  at  the  Odd  Fellows'  Lodge,  Huun's 
store,  and  the  candy  store,  when  he  knew  he 
was  net  In  fact  at  those  places,  nor  any  of 
them,  and  that  he  saw  and  conversed  with 
Jacob  Wlpf  and  others  named,  and  transact- 
ed business  with  Hermanson,  at  times  when 
he  knew  he  did  not  see  such  persons,  nor  any 
of  them,  nor  transact  such  business  with 
Hermanson,  such  corroborative  statements 
became  and  were  material  to  the  issue  as  to 
the  guilt  of  Fryor,  tried  in  the  murder  case. 
And,  If  such  statements  were  willfully  and 
Intentionally  made  falsely,  the  defendant 
committed  perjury  as  to  each  and  every  of 
the  said  corroborative  statements  so  by  him 
made,  if  they  were  so  wiUfully,  falsely,  and 
corruptly  mad&  And  these  are  the  control- 
ling and  Important  questions  that  you  are 
called  upon  to  determine  from  the  whole  evi- 
dence In  this  case.  Was  Hanscom  In  the  city 
of  Waupaca,  at  the  places,  at  the  times,  and 
with  the  persons  mentioned,  on  the  night  of 
the  murder,  as  charged  by  the  prosecution,, 
and  did  he.  In  fact,  ride  with  Pryor  from  the- 
alley  in  the  rear  of  Stout's  saloon.  In  this- 
city,  to  lola?  If  he  was  in  this  city,  and  at 
the  localities  mentioned,  and  did.  In  fact, 
ride  with  Fryor  to  lola,  then  did  he  Imowing- 
ly  and  willfully,  with  a  corrupt  purx>ose  to 
withhold  and  conceal  the  truth  as  to  sucb 
facts  from  the  court  and  jury  in  the  trial  of 
the  murder  case,  on  his  oath  deny  the  same? 
If  he  did,  he  thereby  committed  perjury. 
And,  if  you  shall  conclude  that  the  defend- 
ant knowingly  and  willfully  testified  In  the 
respects  Just  mentioned,  then  were  the  sev- 
eral statements  sworn  to  by  him  en  the  mur- 
der trial,  before  referred  to,  to  the  effect  that 
he  was  at  lola  during  the  evening  and  night 
of  October  7th,  at  the  Od^  Fellows'  Lodge, 
the  store,  and  candy  store,  and  with  the  per- 
sons named,  false,  and  known  to  be  so  by  the 
defendant  when  he  so  testified?  If  they 
were  so  falsely  testified  to,  and  with  a  cor- 
rupt purpose  on  the  part  of  the  defendant 
thereby  to  strengthen  and  add  credibility  to 
the  previous  statements  falsely  made,  then 
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sncb  statements,  nnd  «ach  of  them,  consti- 
tuted perjury,  as  charged  in  the  Inrormatlon." 

Passing  from  tbis  question,  we  come  to  the 
qaestlon  of  the  exclusion  of  certain  evidence, 
which  is  alleged  to  be  error.  It  appears  that 
Mr.  Goldberg  was  placed  on  the  stand  by  the 
state,  and  testified  to  the  confession  or  state- 
ment made  by  Ebinscom,  and  related  its 
terms.  The  witness  was  cross-examined  at 
great  length,  and,  during  the  cross-examina- 
tion, it  api>eared  that  he  gave  Hanscom  a 
copy  of  it  after  It  was  made,  and  kept  one 
copy  himself,  but  that  Ekinacom's  copy  was 
returned  to  Goldberg  about  the  .time  the  mur- 
der trial  was  beginning.  These  facts  having 
appeared,  counsel  for  the  defense  asked  the 
question,  "How  did  you  get  that  paper 
back?"  In  reply  to  this  qaestlon,  the  witness 
replied  at  length,  detailing  Information  which 
he  bad  received  as  to  a  secret  meeting  be- 
tween Mr.  Sanborn,  one  of  the  attorneys  for 
the  defense,  and  Hanscom,  and  also  as  to  the 
alleged  borrowing  of  a  large  sum  of  money 
by  Mr.  Sanborn  and  one  Richard  Lee  at  a 
bank  In  Waupaca.  As  a  result  of  this  infor- 
mation, he  became  suspicions  that  Hanscom 
was  about  to  play  double  with  lilm,  and  de- 
manded of  Hanscom  the  return  of  the  state- 
ment, and  it  was  returned.  Thp  cross-ex- 
amination was  carried  to  great  length  on 
these  subjects,  and  it  is  now  substantially 
cLtimed  that  the  admission  of  the  testimony 
was  error.  This  claim  is  untenable.  The 
defense  voluntarily  went  into  the  field,  and 
produced  the  testimony  which  they  now  com- 
plain of  by  plying  the  witness  with  question 
after  question,  without  even  moving  to  strike 
out  the  answers,  and  they  cannot  now  say  it 
was  error  to  receive  it. 

Another  question  arises  connected  with  this 
same  matter.  Mr.  Sanborn.  •  one  of  Han- 
scom's  attorneys,  was  called  as  a  witness, 
and  stated  that  he  had  several  interviews 
with  the  plaintiff  In  error  during  the  murder 
trial.  He  was  then  asked  whether  at  such 
interviews  he  said  anything  to  Hanscom 
about  his  receiving  any  money  for  testifying 
or  not  testifying  in  the  action.  The  question 
was  objected  to  by  the  state  as  immnterlai, 
nnd  the  objection  was  sustained,  the  circuit 
Judge  making  the  following  remarks  upon  an- 
nouncing his  ruling:  "I  feel  obliged  to  bold 
that  this  testimony  is  immnterlai  to  the  Ksue 
that  is  on  trial.  While  I  appreclnte  the  feel- 
ings of  the  counsel  for  the  defond-int.  their 
anxiety  to  put  in  testimony  here  upon  the 
point  Indicated,  I  feel  that  there  is  no  proof 
here  to  call  for  It,  for  the  only  purpose  It 
could  serve  would  be  to  exonerate  parties 
that  are  not  on  trial.  The  only  testimony 
that  Is  material  here  upon  this  matter  is  as 
to  the  sayings  and  doings  of  Mr.  Hanscom 
himself,  as  tested  by  his  own  conduct  and  by 
his  ovm  sayings.  There  is  not  a  particle  of 
proof  here— not  a  shadow— upon  which  any 
man  of  any  sense  at  all  would,  for  a  single 
moment,  assume  or  believe  that  anything 
transpired  that  reflected  upon  the  integrity  of 


the  counsel  in  that  murder  case.  All  that 
Is  here  Is  merely  hearsay.  It  Is  in  because 
nobody  objected  to  It  It  would  have  been 
shut  out  If  It  bad  been  objected  to  by  counsel 
at  that  time;  but,  as  suggested  by  Mr.  Wil- 
liams, if  I  allow  the  defense  to  go  In  now.  and 
show  the  truth  In  that  matter,  as  they  claim 
it  to  be,  and  as  the  law  presumes  it  to  be, 
in  the  absence  of  any  proof,  If  I  allow  proof 
to  be  ofTered  by  them,  I  should  have  to  let 
the  other  side,  if  they  oITered  to  and  wanted 
to  and  could  offer  proof  on  the  other  side." 
This  ruling  was  plainly  right.  The  testimony 
of  Mr.  Goldberg  to  the.  effect  that  be  had 
heard  a  rumor  of  possible  tampering  with 
the  witness  was  not  evidence  of  the  fact.  It 
was  mere  hearsay,  and  would  not  have  been 
In  the  case  except  for  the  fact  of  Its  being 
dragged  In  by  the  defense.  The  circuit  Judge, 
in  the  above  ruling,  plainly  told  tlie  jury  that 
there  was  absolutely  no  proof  of  any  such 
thing  In  the  case.  It  Is  true  that  there  was 
some  evidence  given  on  the  part  of  the  state, 
by  a  witness  named  Corcoran,  to  the  effect 
that  Hanscom  made  some  remarks  to  him  in- 
dicating that  he  expected  money  from  some 
one  for  "going  back"  on  the  statement  be  bad 
made  to  Goldberg;  but  the  remarks  were  so 
vague  and  Indefinite  that  they  hardly  rise 
to  the  dignity  of  aflSrmatlve  testimony  show- 
ing that  there  had  been  any  offer  In  fact 
made.  We  think  the  circuit  judge  was  right 
in  saying  that  there  was  no  proof  of  anything 
reflecting  on  the  Integrity  of  counsel  for  tlie 
defense  in  that  case.  Such  being  the  fact 
and  the  court  having  said  so  plainly  and 
emphatically  in  the  presence  of  the  Jury,  it 
was  no  error  to  refuse  to  receive  the  testi- 
mony of  Mr.  Sanborn  on  the  subject;  nor 
was  It  error  to  neglect  to  say  to  the  Jury  In 
the  general  charge  that  there  was  no  evi- 
dence tending  to  show  any  corrupt  purchase 
of  Hanscom's  testimony,  because  the  jury 
had  been  once  enipliatically  told  that  fact  in 
terms  which  must  necessarily  have  made  a 
gi'eatcr  Impression  on  their  minds  than  any 
sentence  of  a  charge. 

Nor  was  there  any  error  in  refusing  to  com- 
pel the  state  to  elect  upon  which  separate 
statement  or  statements  made  by  Hanscom 
it  would  ask  for  a  conviction.  The  state- 
ments comiMslug  each  story  necessarily  hang 
together,  and  any  separation  of  them  i^  prac- 
tically impossible.  Either  the  story  told  Mr. 
Goldberg  was  true  In  toto,  and  the  story  told 
on  the  witness  stand  false  in  toto,  or  vice 
versa.  There  can  be  no  middle  ground. 
There  is  no  possibility  of  the  construction  of 
any  tlicory  on  which  it  can  be  said  that  part 
of  one  story  Is  true,  and  part  of  the  other  Is 
true;  nor  Is  It  possible  to  say  that  a  part  of 
the  statements  were  honest  mistakes,  and  a 
part   willful  perjury. 

There  were  a  number  of  other  exceptions 
taken.  Imt,  after  careful  examination  of  the 
case,  we  do  not  deem  them  well  taken,  nor 
do  we  deem  It  necessary  to  notice  thorn  In 
detail.  The  plaintiff  in  error  seems  to  ua  to 
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hare  been  fairly  tried,  and  his  guUt  amply 
proven.  The  charge  to  the  jury  was  a  model 
tn  its  diction,  and  in  its  lucid  statement  of 
the  law  govemmg  perjury.  The  Judgment 
must  l>e  afSrmed.    Judgment  affirmed. 


BANK  OP  COMMERCE   y.   NORTH- 
WESTERN NAT.  BANK. 
SAME  T.  FOWLER. 
(Supreme  Court  of  WiBconain.     May  1,  1896.) 

Fraudulent  Convbtance  —  Homestkau  —  Right 
OF  PancBASER. 
1.  A  homestead  being  exempt,  no  disposi- 
tion of  it  can  be  luld  fraudulent  as  to  creditors. 
2.  One  who  purchases  property,  in  collu- 
sion with  the  seller,  with  the  intent  to  hinder 
and  delay  the  creditors  of  the  latter,  cannot 
claim,   as   against  the   creditors   of  the   seller, 
even  the  amount  he  paid  for  the  purchase. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall,  Judge. 

Garnishee  proceedings  by  the  Bank  of  Com- 
merce against  the  Northwestern  Nationnl 
Bank  and  Homer  T.  Fowler,  garnishees  .of 
W.  E.  Moras.  From  the  Judgments,  plaintiff 
and  garnishee  Fowler  appeal.     Affirmed. 

A  Judgment  having  been  tendered  in  faror 
of  the  plaintiff,  the  Bank  of  Commerce, 
against  W.  E.  Moran,  Louis  G.  Moran,  and 
George  Taylor,  for  $2,214.40,  and  execution 
liATlng  been  issued  thereon,  a  gai-nishee  action 
was  commenced  In  which  Homer  T.  Fowler 
siad  the  Northwestern  National  Bank  were 
siummoned  as  garnishees  of  said  W.  E.  Moran, 
on  the  ground  that  they  were  Indebted  to  or 
bad  property  belonging  to  him.  The  garnishees 
severally  answered,  denying  such  Indebted- 
ness, etc.,  and  the  plaintiff  elected  to  take  is- 
sue thereon.  Upon  trial,  the  court  found, 
among  other  things,  that,  November  15,  1893, 
W.  E.  Moran  was  the  owner  of  a  pile  driver, 
scow,  and  some  tools  belonging  therewith, 
subject  to  a  mortgage  to  A.  G.  Brown,  and  on 
that  date  he  caused  the  same  to  be  conveyed 
to  the  garnishee  Homer  T.  Fowler,  without 
any  consideration  other  than  the  payment  of 
$300  to  take  up  said  mortgage  to  said  Brown, 
and  with  intent,  participated  in  by  the  said 
Fowler,  to  hinder  and  delay  the  creditors  of 
the  said  W.  E.  Moran;  that  said  Fowler  had 
the  said  property  in  his  possession  when  serv- 
ed with  the  garnishee  process,  and  thereafter 
sold  it  for  $900,  and  that  he  could  not,  by  rea- 
son of  stich  fraud  or  collusion,  be  protected 
on  account  of  the  $300  paid,  but  was  liable, 
as  garnishee,  for  the  full  amoimt  for  which 
he  sold  the  property,  with  Interest  from  the 
time  of  said  sale;  that  said  W.  E.  Moran, 
October  26,  1893,  by  deed  in  which  bis  wife 
joined,  conveyed  their  homestead  to  said  Fow- 
ler, then  the  president  of  the  Northwestern 
National  Bank,  subject  to  a  mortgage  thereon 
of  $2,500,  for  the  purpose  of  securing  the  stmi 
of  $996.00  then  due  the  said  Northwestern 
National  Bank,  garnishee,  from  said  Moran, 
and  $400  then  advanced  to  him  by  the  bank. 


making  In  all  the  sum  of  $1,396.09,  and  thi 
wife  of  said  Moran  joined  In  the  conveyance 
in  consideration  of  an  agreement  whereby 
there  was  secured  to  her  any  surplus  that 
might  arise  from  the  sale  of  the  property, 
over  and  above  said  mortgage  and  the  amount 
due  to  the  bank.  Judgment  was  given  in 
favor  of  the  plaintiff  against  said  Fowler  for 
$900  and  interest,  with  costs,  from  which  he 
appealed,  and  in  favor  of  said  Northwestern 
National  Bank  for  Its  costs;  the  court  holding 
that  the  property  conveyed  to  Fowler  was 
exempt,  and  it  could  not  be  reached  to  satisfy 
the  plaintiff's  Judgment,  from  which  part  of 
the  Judgment  the  plaintiff  appealed. 

John  Brennan,  for  plaintiff.  Ross,  Dwyer 
&  Hanitch,  tor  defendants. 

PINNET,  J.  (after  stating  the  facts).  1. 
The  case  wholly  falls  to  show  any  groimd  up- 
on which  the  plaintiff  could  have  any  relief 
in  respect  to  the  conveyance  to  Fowler,  by 
the  Judgment  debtor,  W.  E.  Moran,  and  his 
wife,  of  their  homestead,  which  they  occupied 
at  the  time  as  such.  The  evidence  shows  thut 
there  was  secured  to  Mrs.  Moran,  by  a  con- 
temporaneous written  agreement  from  Fow- 
ler, an  option  to  become  the  purchaser  of  tlie 
premises  in  case  he  should  offer  to  sell  the 
same,  and  also.  In  case  he  should  make  a  sale, 
that  the  siuplus,  after  the  payment  of  the 
$2,500  mortgage  and  the  Indebtedness  of 
$1,396.09  to  the  bank,  should  belong  to  her; 
but,  as  the  property  was  exempt  aa  a  home- 
stead, it  is  impossible  to  hold  tliat  the  dispo- 
sition tlius  made  of  it,  with  the  reservation  to 
Mrs.  Moran  of  the  right  to  repurchase  it,  and, 
if  sold,  of  a  contingent  Interest  in  the  pro- 
ceeds of  the  sale,  would  render  the  transaction 
void,  even  if  colwable,  or  if  it  amoimted  in 
effect  to  a  voluntary  assignment  for  the  bene- 
fit of  creditors.  They  had  a  right  to  sell  and 
convey  their  homestead  In  any  way  or  for  any 
purpose  they  saw  fit.  It  cannot  be  predicat- 
ed, of  a  sale  and  conveyance  or  other  dispo- 
sition of  a  homestead,  that  it  Is  fraudulent 
and  void  as  against  creditors.  Dreutzer  v. 
Bell,  11  Wis.  114;  Pike  v.  Miles,  23  Wis.  164; 
Hlbben  v.  Soyer,  33  Wis.  319;  Rozek  v.  Red- 
zinskl,  87  Wis.  525,  58  N.  W.  262.  The  por- 
tion of  the  Judgment  appealed  from  by  the 
plaintiff,  the  Bank  of  Ck>mmerce,  is  therefore 
affirmed. 

2.  The  appeal  of  the  garnishee  Fowler  in- 
volves the  question  whether  his  title  to  the 
pile  driver,  scow,  and  Its  belongings,  which 
the  evidence  tends  to  show  was  built  for  and 
belonged  to  W.  E.  Moran,  was  acquired  by 
.  Fowler  In  good  faith,  under  the  Brown  mort- 
gage, or  whether  he  procured  and  held  it  for 
the  benefit  of  and  in  coUusion  with  the  Judg- 
ment debtor,  W.  E.  Moran,  in  order  to  protect 
it  from  the  claims  of  his  creditors.  The  cir- 
cuit court  found  in  favor  of  the  latter  conten- 
tion. As  the  question  involved  is  one  of  fact 
merely,  and  the  circuit  court  heard  the  elab- 
orate examination  of  the  garnishee  Fowler, 
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and  possessed  advantages  for  a  correct  deter- 
mination of  the  issues  not  afforded  to  as,  we 
will  not  enter  into  a  discussion  of  the  evi- 
dence. It  Is  enough  to  say  that  we  think  the 
evidence  sufficiently  shows  that  the  judgment 
debtor,  W.  E.  Moran,  owned  the  property  In 
question  In  November,  1893,  subject  to  the  debt 
secured  thereon  of  $300  to  Brown,  and  that 
Fowler,  at  the  request  of  Moran,  took  a  trans- 
fer of  the  property,  with  the  Intent  of  secur- 
ing and  protecting  it,  in  his  hands,  for  tbi> 
use  and  benefit  of  W.E.  Moran  and  his  broth- 
er, G.  M.  Moran,  as  against  the  claims  of  theii 
creditors,  and  particularly  against  the  claims 
of  the  creditors  of  W.  B.  Moran.  The  bill  of 
sale  of  the  pile  driver,  scow,  etc.,  from  Brown 
to  Fowler,  the  garnishee,  was  signed  by  W. 
E.  Moran  &  Co.  and  O.  M.  Moran  as  weU.  It 
appears  that  there  was  some  claim  that  W. 
E.  Moran  and  G.  M.  Moran  had  been  partners 
under  the  name  at  W.  E.  Moran  &  Cio.,  but  the 
■jvldence  tends  to  show  that  there  was  no  such 
relation  between  them  In  fact  The  garnishee 
Fowler  testified,  in  substance,  that  at  the  time 
be  acquired  title  to  the  property,  W.  E.  Moran 
and  O.  M.  Moran  were  insolvent;  that  the 
object  of  the  bill  of  sale  was  to  enable  them 
to  go  on  with  their  baslnees;  that  he  tried  to 
help  them  out,  and  that  it  was  to  protect 
them;  that  he  supposed  they  wanted  to  save 
the  property,  and  wanted  him  to  buy  it  of 
Brown,  so  some  one  else  would  not  get  it; 
that  the  Morans  were  both  in  the  bank  at  the 
time  the  bill  was  signed;  and  that  he  did  not 
pay  G.  M.  Moran  anything  for  signing  it.  The 
evidence  also  tends  to  show  that  the  property 
cost  $1,200,  and  was  really  worth  much  more, 
but  Fowler  claimed  that  his  title  was  absolute, 
and  that  he  was  under  no  obligation  to  allow 
either  of  the  Morans  to  have  it  or  redeem  it 
The  evidence  tended  to  show  that  G.  M. 
Moran  bad  no  real  interest  in  the  property, 
but  was  a  man  without  means,  and,  taken  as 
a  whole,  upon  the  question  of  collusion  and 
fraud  between  the  garnishee  Fowler  and  W. 
E.  Moran,  was  such  as'  to  justify  the  finding 
of  the  circuit  court  We  think  that  the  find- 
ing is  supported  by  the  evidence,  and  that 
there  Is  no  preponderance  of  evidence  against 
it  to  warrant  this  court  in  reaching  any  dif- 
ferent conclusion.  It  was  found  by  the  cir- 
cuit court  that  the  purchase  of  the  property  in 
question  was  made  by  Fowler  in  collusion 
with  W.  E.  Moran,  with  the  intent  to  hinder 
and  delay  the  creditors  of  the  latter.  He  has 
no  equities,  against  such  creditors,  to  be  pro- 
tected for  the  amount  he  actually  paid  Brown 
for  such  purchase.  Ferguson  v.  EUllman,  56 
Wis.  181,  190, 12  N.  W.  389.  The  rule  as  thus 
stated  has  been  recognized  and  adopted,  as 
there  shown,  by  this  as  well  as  by  other 
courts,  in  very  many  cases  cited.  And  the 
proceeds  of  the  property,  when  sold  by  such 
fraudulent  purchaser,  are  impressed  with  a 
trust  in  favor  of  the  creditors  in  like  manner 
as  was  the  property  before  the  sale.  For 
these  reasons  we  bold  that  the  judgment  of 
the  circuit  court  was  correct.    That  portion 


of  the  Judgment  of  the  circuit  conrt  appealed 
from  by  the  garnishee  Homer  T.  Fowler  Is 
affirmed. 

MARSHALL,  J.,  to(^  no  part 


JEFFRIS  V.  FITCHBURG  R.   CO. 

(Supreme  Court  of  Wisconsin.     May  1,  1896.) 

Sale  —  Issolvesct   of   Buyer  —  Stopp&ob   is 

Transit— Dblivekt  op  Goods  bt   Ca.rribb. 

1.  Evidence  that  a  corporation  failed  to  pay 
a  claim  for  lumtier  sold  for  more  than  10 
months  after  it  became  due,  and  after  demand 
therefor  had  been  made;  that  the  seller,  while 
endeavoring  to  collect  the  claim,  found  that 
there  was  no  such  corporation  located  at  th* 
place  given  in  the  order  for  the  limiber  as  its 
place  of  business,  and  that  its  name  was  not 
m  the  city  directory,— sustains  a  finding  that  it 
was  insolvent,  so  as  to  justify  the  seller  in  stop- 
ping the  goods  in  transit. 

2.  Evidence  that  lumber  was  delivered  to 
a  carrier  for  transportation  to  the  consignee, 
and  that  the  company  had  piled  it  in  a  shed 
after  it  had  reached  its  destination,  and  held 
it  for  payment  of  freight  and  charges,  un- 
der a  local  custom  allowing  the  consignee  to 
take  possession  on  payment  of  such  freight  and 
charges,  shows  that  the  lumber  was  in  pos- 
session of  the  company  as  a  carrier,  and  not  as 
a  warehouseman,  or  as  the  agent  of  the  con- 
signee; BO  that  a  stoppage  in  tranoit  for  in- 
solvency of  such  consignee  was  permissible. 

3.  The  delivery  of  part  of  a  conRignment  o£ 
lumber  which  had  been  held  by  the  railroad 
company  for  freight  and  other  charges  will  out 
operate  as  a  delivery  of  the  whole  consignment 
in  the  absence  of  a  clear  showing  of  an  in- 
tention to  that  effect 

Appeal  from  circuit  court.  Rock  coonty; 
John  R.  Bennett,  Judge. 

Action  by  David  K.  Jeflils  again.<!t  file 
Fitchburg  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  was  an  action  for  the  conversion  of 
18,679  feet  of  lumber  sold  and  consigned  by 
the  plaintiff  to  the  J.  B.  Dixon  Lumber  Com- 
pany, of  Boston,  In  December,  1899,  and 
which  arrived  In  Boston  over  the  road  of  the 
defendant  company,  and  was  placml  in  its 
warehouse  for  delivery  to  the  consignee.  It 
further  appeared  at  the  trial  before  the  court 
that  the  bill  for  the  lumber  became  due  Feb- 
ruary 15,  1891,  but  the  lumber  had  never 
been  paid  for;  that  a  bill  had  been  sent  for 
collection  in  tbe  spring  of  1891.  M.  G.  Jeffris 
testified  to  finding  the  lumber  in  one  of  the 
sheds  of  tbe  defendant  company,  December 
21,  1891,  and  to  a  conversation  with  one 
Simons,  the  freight  agent  of  the  defendant, 
who  said  tlMt  the  lumlser  was  there;  that  It 
had  not  been  delivered  because  the  freight 
had  not  been  paid;  that  he  then  informed  the 
freight  agent  that  the  J.  B.  Dixon  Lumber 
Company  had  never  paid  for  the  lumber,  and 
that  he  represented  the  plaintiff,  and  dPsinH) 
to  stop  the  lumber  then  and  there  In  transit. 
and  to  take  it;  that  he  told  him  that  he  haa 
looked  In  the  Boston  directory,  and  had  gone 
where  the  said  company  was  supposed  to  be, 
but  could  find  no  such  concern  in  Boston,  as 
he  testified  waa  the  fact;  that  he  was  in- 
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formed  that  the  charges  on  the  lumber  were 
far  freight  9124.98,  storage  $97.50,  and  he  of- 
fered to  pay  the  charges  and  take  the  lum- 
ber; that  he  said  be  could  not  take  It,  and 
could  not  let  him  hare  the  lumber,  on  the 
ground  that  the  defendant  did  not  know 
-whom  it  belonged  to,  and  he  would  have  to 
bring  an  action  of  replevin,  and  let  the  court 
decide;  that  he  told  Simons  that  there  was 
no  such  concern  as  the  J.  B.  Dixon  Lumber 
Company;  that  he  had  been  over  to'  where 
tbey  did  business,  and  the  only  man  there 
told  him  that  there  was  no  such  concern,  but 
that  It  was  J.  B.  Dixon  (as  he  testified  was 
the  fact);  and  asked,  if  he  got  an  order  from 
said  Dixon,  if  he  would  deliver  the  lumber, 
to  which  he  replied,  "No,"  that  he  would 
have  to  have  an  order  from  the  J.  B.  Dixon 
Lumber  Company;  but  he  finally  said  such 
an  order  would  not  do;  that  the  plaintiff 
would  have  to  bring  an  action  of  replevin. 
On  behalf  of  the  defendant  it  was  shown  by 
one  Cooper  that  he  was  formerly  connected 
with  the  J.  B.  Dixon  Lumber  Company  dnr^ 
Ing  Its  continuance  in  business  up  to  Feb- 
ruary, 1891;  that  the  car  of  lumber  in  ques- 
tion arrived  at  Boston  In  due  course,  and 
they  were  advised  of  it.  The  lumber  was  re- 
moved from  the  car  and,  not  being  taken 
away  at  the  proper  time.  It  was  stored  In  the 
old  shed  of  the  company  hi  its  upper  loft 
About  one-fourth  of  the  lumber  was  taken 
away,  and  sold  to  the  New  Bedford  Casket 
Company  In  November,  1890.  3.  B.  Dixon 
was  the  president  of  the  Dixon  Lumber  Com- 
pany. The  witness  identified,  as  in  his  liand- 
writing,  an  order  produced  by  the  defendant's 
counsel,  and  offered  in  evidence,  as  follows: 
"Boston,  March  9,  1891.  FItcbburg  R.  R.: 
riease  deliver  to  F.  C.  Bill  the  pine  lumber 
from  car  1B63  on  payment  of  freight  and 
charges.  J.  B.  Dlzon  Lumber  Company." 
He  testified:  "It  was  the  custom  and  under- 
standing between  the  J.  B.  Dixon  Lumber 
Company  and  the  Fitchbnig  Railroad  Com- 
pany that  any  lumber  that  arrived  over  the 
Fitchburg  RaOroad  was  stored  by  the  rail- 
road company  at  the  risk  of  the  lumber  com- 
pany, and  that  the  lumber  company  had  a 
right  to  and  did  remove  it  whenever  it  was 
convenient  so  to  do,  subject  to  the  payment 
ef  the  charges  of  the  railroad  company.  All 
such  lumber  was  placed  subject  to  the  order 
and  control  of  the  J.  B.  Dixon  Lumber  Com- 
pany on  the  payment  of  the  charges  of  the 
railroad  company."  One  Crowell  testified 
that  he  surveyed  the  <nmber  in  question 
at  the  request  of  Simons,  the  local  fre'gUt 
agent  of  the  defendant,  in  April,  18U2;  that 
it  was  In  the  old  shed,  door  4.  When  he  sur- 
veyed it,  he  removed  It  to  the  bay  under- 
neath, and  It  amounted  to  13,280  feet;  and  It 
was  shown  that  it  had  remained  there  ever 
since.  Simons,  the  local  freight  agent  of  the 
defendant,  testified  that  be  knew  of  the  car 
of  lumb^,  and  to  the  amount  of  charges  on 
the  lumber.  He  was  asked:  What  has 
been  the  custom  of  the  Fitchburg  Railroid 


Company  and  the  3.  B.  Dixon  Lumber  Com- 
pany, or  the  tmderstanding  between  them,  in 
regard  to  the  leaving  of  said  lumt>er  In  the 
sheds  and  yards  of  said  company  in  Boston  ? 
Answer.  It  may  be  left  In  sheds  at  their  ex- 
pense and  risk,  to  be  taken  away  by  them  at 
any  time,  upon  payment  of  freight  and  char- 
ges. This  has  been  the  custom  of  all  the 
railroads  terminating  in  Boston  for  many 
years.  William  Clancy,  manager  and  propri- 
etor of  the  Lumber  Mercantile  Association  In 
Chicago,  testified  to  making  a  demand  off 
payment  by  letter  in  December,  1891,  of  the 
plaintifTs  bill  for  the  lumber.  The  claim  was 
not  paid,  but  returned  by  said  company  to 
the  plaintur.  The  court  found  that  the  lum- 
ber in  question,  13,280  feet,  had  never  been- 
delivered  to  the  J.  B.  Dixon  Lumber  Com- 
pany, and  that  said  company  became  and  was 
Insolvent  December  21,  1891;  that  it  never 
paid  for  such  lumber;  that  the  plaintiff  on 
the  day  last  mentioned  claimed  the  right  to 
stop  said  lumber  by  reason  of  the  failure  of 
said  company  to  pay  for  the  same,  and  de- 
manded it  of  the  defendant,  offering  to  pay 
its  charges  thereon;  that  the  defendant  re- 
fused to  deliver  it,  and  converted  it  to  ita 
own  use;  that  the  value  of  the  lumber  was 
$305.14,  and  the  amount  of  defendant's  char- 
ges for  freight  and  storage  was  $222.28,  and 
that  the  plaintiff  was  entitled  to  stop  said 
lumber,  and  to  possession  of  the  same,  on 
payment  of  such  charges,  of  which  tender  had. 
been  made  December  21,  1891,  and  Judgment 
was  given  in  favor  of  the  plaintiff  against  • 
the  defendant  for  $83.16,  the  difference  be- 
tween the  value  of  said  lumber  and  said 
charges,  with  Interest  from  December  21, 
1891,  with  costs,  from  which  the  defendant 
appealed. 

Jackson  &  Jackson,  for  appellant  Feth- 
ers,  JefFris,  Fifield  &  Matheson,  for  respond- 
ent. 

PINNBY,  J.  (after  stating  the  facU).  1^ 
It  Is  insisted  that  the  finding  that  the  J.  B. 
Dixon  Lumber  Company  was  Insolvent  was- 
witliout  any  evidence  to  support  it  and  that, 
therefore,  the  claim  of  the  plaintiff  to  ex- 
ercise the  right  of  stoppage  in  transitu  of  the 
lumber,  December  21,  1891,  was  without  any 
warrant  or  foundation.  The  sale  of  the  lum- 
ber by  the  plaintiff  to  that  company  occurred 
In  the  early  autumn  of  1890,  and  the  pur- 
chase price  became  due  February  15,  1891. 
This  was  a  Just  and  undisputed  debt  Ef- 
fort to  collect  it  had  proved  unavailing,  and 
the  purchaser  had  wholly  failed  to  respond 
to  Its  obligation  for  a  period  of  over  lO 
months.  Investigation  then  made  showed 
that  there  was  no  such  concern  located  at 
or  about  the  alleged  place  of  Its  business,. 
and  it  was  not  named  In  the  city  directory. 
The  iterson  In  charge  where  it  had  done  liusl- 
ness  stated  that  there  was  no  such  concern,, 
but  that  It  was  J.  B.  Dixon.  The  witness. 
C!ooper,  examined  by  the  defendant,  testified 
that  J.  B.  Dlzon  was  the  president  of  the  J.. 
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B.  Dtxon  LiUinber  Company,  and  that  he 
(witness)  was  connected  with  the  company 
"during  its  corporation,  so  to  speak,— not  ex- 
actly In  its  literal  sense,— during  Its  contin- 
uance In  business  up  to  about  the  Ist  of 
February,  1891."  The  Juat  inference  is  that 
this  company  was  a  corporation,  and  that  it 
had  suspended  business  February  1,  1891,  a 
few  days  before  the  plaintiff's  debt  matured. 
Strict  proof  of  Insolvency  is  not  required 
In  order  to  Justify  the  exercise  of  the  right 
of  stoppage  In  transitu.  "By  the  word  in- 
solvency' is  meant  a  general  inability  to  pay 
one's  debts;  and  of  this  inability  the  failure 
to  pay  one  just  and  admitted  debt  would 
probably  be  sufficient  evidence."  BenJ.  Sales, 
i  837;  Smith,  Merc.  Law,  330,  and  note. 
It  had  failed  to  pay  the  Just  and  undis- 
puted debts  it  had  owed  to  the  plaintiff  and 
to  the  defendant  for  over  10  months.  In- 
quli7  made  at  the  former  place  of  business 
of  the  debtor  elicited  the  Information  that 
there  was  no  such  concern;  that  it  was  only 
J.  B.  Dixon;  and  the  fact  that  the  witness 
Ck>oper  connected  with  It  during  its  cor- 
porate existence,  and  having  some  knowledge 
of  its  business,  called  to  show  that  the  right 
of  stoppage  had  been  terminated  by  delivery 
to  the  company  or  its  agent,  was  not  Inter- 
rogated as  to  Its  solvency.  Is  quite  suggestive, 
in  view  of  the  facts  In  evidence,  when  fairly 
satisfactory  proof  of  its  solvency  would  hare 
been  fatal  to  the  plaintiff's  action.  The  evi- 
dence constitutes  sufficient  prima  fade  proof 
*  of  Insolvency  to  sustain  the  finding.  There 
was  no  attempt  made  to  dispute  this  evi- 
dence, or  to  rebut  It.  We  must  hold  that 
the  evidence  was  sufficient  tu  warrant  the 
finding. 

2.  Had  there  l>een  a  delivery  of  the  lum- 
t>er.  In  view  of  the  evidence,  to  the  con- 
signee, or  to  an  agent  of  the  consignee,  so 
that  the  defendant  had  no  longer  any  pos- 
session or  control  of  It  as  carrier?  The  lum- 
ber had  reached  Its  ultimate  destination,  and 
the  controversy  is  really  reduced  to  the  ques- 
tion whether  the  defendant'  held  it  as  car- 
rier or  as  the  agent  and  warehouseman  of 
the  consignee.  It  may  be  properly  said  that  the 
possessionof  the  lumber  by  the  defendant  was 
ambiguous,  nnd  that  It  Is  neces  ary  toj;athe.'the 
Intention  of  the  parties  from  their  acts,  and 
the  effect  the  law  Imputes  to  what  they  have 
done.  It  Is  said  that  nothing  prevents  an 
agreement  by  the  carrier  to  hold  the  goods 
After  arrival  at  destination,  as  agent  of  the 
buyer,  though  he  may  at  the  same  time  say, 
"I  shall  not  let  you  take  them  till  my 
freight  Is  paid."  The  question  is  one  of  in- 
tention, and  in  Whitehead  v.  Anderson,  0 
Mees.  &  W.  518,  the  captain  was  held  not 
to  have  Intended  such  an  agi-eemcnt  by  tell- 
ing the  assignee  that  he  would  deliver  him 
the  cargo  when  he  was  satisfied  about  the 
freight;  Parke,  B.,  saying:  "There  Is  no 
proof  of  such  a  contract.  A  promise  by  the 
captain  to  the  agent  of  the  assignee  Is  stated, 
but  It  is  no  more  than  a  promise,  without  a 


new  consideration  to  fulfill  the  original  con- 
tract, and  deliver  in  due  course  to  the  con- 
signee on  payment  of  freight,  which  leaves 
the  captain  in  the  same  situation  as  before." 
BenJ.  Sales,  {  853.  The  existence  of  the  car- 
rier's lien  for  impaid  freight  it  is  held  raises 
a  strong  presumption  that  the  carrier  con- 
tinues to  hold  the  goods  as  carrier,  and  not 
as  warehouseman;  and  in  order  to  rebut  this 
presumption  there  must  be  proof  of  some 
arrangetaent  or  agreement  between  the  buy- 
er and  the  carrier  whereby  the  latter,  while 
retaining  his  lien,  becomes  the  acent  of  the 
buyer  to  keep  his  goods  for  him.  Ex  iMirte 
Barrow,  6  Cb.  Div.  783.  In  Ex  parte  Cooper, 
11  Oh.  Dlv.  68,  It  was  held  that:  "Wher« 
goods  are  placed  In  the  possession  of  a  car- 
rier to  be  carried  for  the  vendor  to  be  deliv- 
ered to  the  purchaser,  the  transitus  is  not  at 
an  end  so  long  as  the  carrier  continues  to 
hold  the  goods  as  carrier.  It  is  not  at  an 
end  until  the  carrier,  by  agreement  between 
himself  and  the  consignee,  imdertakes  to 
hold  the  goods  for  the  consignee,  not  as  car- 
rier, but  as  his  agent"  Unless  something 
equivalent  to  an  attornment  on  the  part  of 
the  carrier  to  the  consignee  is  shown,  so  that 
he  has  altered  his  position,  and  holds  the 
goods  In  another  capacity,  the  transitus  is 
not  at  an  end.  No  doubt,  where  the  carrier 
enters  Into  a  new  contract  with  the  con- 
signee, distinct  from  the  original  contract  of 
carriage,  to  hold  the  goods  for  him  as  bi.s 
agent  in  a  new  character  for  the  purpose  of 
custody  on  his  account,  the  transitus  would 
be  at  an  end,  and  the  goods  constructively 
in  the  possession  of  the  consignee.  McLean 
V.  Brelthaupt,  12  Ont  App.  383,  388,  390.  In 
Whitehead  v.  Anderson,  supra,  the  court 
say:  "A  case  of  constructive  possession  Is 
where  the  carrier  enters  expressly  or  by  im- 
plication into  a  new  agreement,  distinct  from 
the  original  contract  for  carriage,  to  bold 
the  goods  for  the  consignee  as  his  agent,  not 
for  the  purpose  of  expediting  them  to  the 
place  of  original  destination,  pursuant  to  that 
contract,  but  In  a  new  character,  for  the  pur- 
pose of  custody,  on  his  account,  and  subject 
to  some  new  or  farther  order  to  be  given 
to  him;"  and  James,  L.  3.,  shortly  puts  it 
in  Ex  parte  Cooper,  supra,  that  "there  must 
be  such  change  as  makes  the  carrier  or  ware- 
houseman the  holder  of  the  goods  as  the 
agent  of  the  vendee."  In  Hoover  v.  Tibbtts, 
13  Wis.  79,  this  court  held  that  when  the 
warehouseman  to  whom  the  goods  are  di- 
rected to  be  sent  receives  them  as  the  agent 
of  the  carrier,  and  while  he  is  holdiuir 
them  as  such  agent  for  the  purpose  of  col- 
lecting freight  and  charges  the  vendor  sr- 
serts  his  right  of  stoppage  of  the  goods, 
they  wiU  not  be  considered  as  in  the  pos- 
session of  the  vendee,  so  as  to  cut  off  that 
right;  and  In  Paper  Co.  V.  Allen,  U3  Wis. 
584,  27  N.  W.  329,  the  rule  laid  down  in 
BeuJ.  Sales  (2d  Ed.)  {  788,  ts  declared  to  be 
the  rule  in  this  state,— that  "if  the  possessor 
of  the  goods  has  the  intention  to  bold  them 
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for  the  bnyer,  and  not  as  agent  to  forward, 
and  the  buyer  Intends  the  posaessor  so  to 
hold  tbem  for  him,  the  transltus  Is  nt  an 
end;  but  I  apprehend  that  both  these  in- 
tents must  concur,  and  neither  can  the  cur- 
rier of  his  own  will  convert  himself  into  a 
warehouseman,  m  as  to  terminate  the  tran- 
sltus, without  the  agreeing  mind  of  the  buyer; 
nor  can  the  buyer  change  the  capacity  in 
which  the  carrier  holds  possession  without 
his  assent,  at  least  until  the  carrier  has  no 
right  whatever  to  retain  posseESlon  as  aK-ilost 
the  buyer."  In  Sherman  v.  Itugee,  55  Wis. 
346,  317,  13  N.  W.  241.  the  question  Is  broad- 
ly put  whether  there  was  ever  a  moment 
in  which  the  purchasers  had  dominion  and 
control  over  the  property.  Delivery,  actual 
or  constructive,  by  the  carrier  to  the  con- 
signee or  his  agent,  is  a  part  of  Its  duty  as 
.such,  and,  until  performed.  It  cannot  be  s.nld 
that  the  carrier  has  ceased  to  hold  the  Koods 
as  carrier.  The  real  question  is  whether,  un- 
der the  evidence.  It  is  a  just  Inference  that 
the  carrier  has  intended  to  waive  his  lien 
for  freight,  and  to  surrender  dominion  and 
control  over  the  property,  or  to  hold  't  sub- 
ordinate to  and  for  the  consignee.  Unless  the 
evidence  Justifies  such  a  conclusion,  the  fair 
implication  of  the  law  is  that,  if  the  goods 
.■jre  in  the  carrier's  warehouse,  awaiting  pay- 
ment of  freight  and  other  charges,  then  the 
transltus  has  not  been  ended,  but  that  the 
carrier  holds  them  In  his  capacity  of  carrier, 
to  keep  good  his  common-law  lien  for  freight 
and  charges,  and  that  they  are  subject  to 
the  vendor's  right  of  stoppage.  Calalian  v. 
Babcock,  21  Ohio  St.  281;  Symns  v.  Scbotten, 
35  Kan.  310,  10  Pac.  82& 

The  evidence  falls  to  establish  an  agree- 
ment or  contract  which  would  constructive- 
ly render  the  possession  of  the  defendant  of 
the  lumber  In  its  warehouse  the  possession 
of  the  consignee.  Simons,  the  freight  agent, 
bad  no  personal  knowledge  of  the  transac- 
tion. It  occurred  before  his  connection  with 
the  defendant  company.  He  does  not  claim 
to  know  of  any  such  arrangement  between 
the  defendant  and  the  consignee.  He  testl- 
lied  only  to  the  existence  of  a  custom  of  the 
defendant,  as  he  gathered  it  "from  Its  rec- 
ords and  papers  In  bis  charge"  when  he 
gave  his  testimony;  and  he  said  that  such 
custom  had  existed  with  all  railroads  ter- 
minating In  Boston  for  years,  but  that  was 
merely  a  custom  on  the  part  of  consignees 
of  lumber  to  leave  It  In  the  sheds  of  the  car- 
rier, at  their  expense  and  risk,  "to  be  taken 
away  by  them  at  any  time,  upon  payment 
of  freight  and  charges,"  and  was  no  more 
than  an  understanding  or  custom  on  the 
part  of  the  carrier  to  deliver  on  the  usual 
terms,  and  according  to  the  contract  with 
him  as  carrier.  It  did  not  give  the  con- 
signee any  new  rights,  and  did  not  give 
him  dominion  or  control  over  the  property. 
Cooper's  testimony  Is  equally  inadequate  to 
the  purpose  intended,  and  was,  In  substance, 
the  same.    He  defined  the  right  of  the  J.  B. 


Dixon  Lumber  Company  after  the  lumber 
had  been  stored  In  the  shed  of  the  carrier 
In  the  same  way  as  "a  right  to  remove  it 
whenever  It  was  convenient  to  do  so,  subject- 
to  the  payment  of  the  charges  of  the  r,nll- 
road  company,"— -the  same  right  upon  which 
any  consignee  may  obtain  his  goods  of  a 
carrier.  Speaking  of  the  fact  that  after  the 
lumber  was  stored  in  the  shed  part  of  it 
was  delivered  to  him  for  the  J.  B.  Dixon 
Lumber  Company,  be  said,  "Some  person 
connected  with  the  freight  department  au- 
thorized me  to  take  it."  The  language  ol 
Lord  Blackburn  in  Kemp  v.  Fnlk,  7  App. 
Cas.  584.  Is  quite  pertinent:  "The  freight 
was  not  paid,  but  I  think  it  is  possible  to 
make  an  arrangement  by  which,  though  the 
freight  Is  not  paid,  the  shipowner  changes 
himself  completely  into  a  warehouseman, 
Instead  of  being  a  carrier  or  shipowner.  He 
alters  his  responsibilities  altogether,  and  yet, 
by  arrangement  or  agreement,  retains  a  lien 
over  the  goods  until  the  freight  Is  paid.  I 
think  such  a  contract  might  be  made.  But 
when  one  Is  asked  to  say  that  such  a  con- 
tract was  made,  the  nonpayment  of  the 
freight  Is  a  very  important  element  leading 
one  to  say  that  no  such  contract  was  made 
at  all.  In  this  case  I  cannot  help  think- 
ing that  no  such  contract  was  made,  and 
there  Is  no  reason  why  we  should  hold  that 
it  was.  The  shipowner  acted  In  the  same 
way  as  If  it  bad  not  been  made,  and  in  no 
other  way."  And  the  defendant  so  acted 
in  the  present  case,  as  well  as  the  consignee, 
as  we  have  seen.  The  witnesses  do  not  tes- 
tify to  any  agreement  or  contract,  or  even 
understanding  in  the  contractual  sense,  such 
as  Is  relied  upon  to  work  a  constructive  de- 
livery; and  within  the  principles  referred 
to,  upon  the  evidence  In  the  record,  none 
can  1)6  deduced  or  implied. 

3.  The  contention  that  a  delivery  of  a  part 
of  the  consignment  operated  as  a  construct- 
ive delivery  of  the  remainder,  cannot  he 
sustained.  Whether  delivery  of  a  imrt 
amounted  to  a  delivery  of  the  remainder  is  a 
question  of  Intention,  and  a  delivery  of  apart 
will  not  be  a  delivery  of  the  whole,  unless 
the  circumstances  show  that  It  was  intend- 
ed so  to  operate.  It  cannot  be  supposed 
that  the  carrier  intended  to  abandon  his  lien 
for  the  unpaid  freight  and  charges.  BenJ. 
Sales,  §  8.">T;  Ex  parte  Cooper,  11  Ch.  Dlv. 
C8;  Bucliley,  v.  Furnlss,  17  Wend.  i>(H; 
Crawshay  v.  E.ades,  1  Barn.  &  C.  181.  Much 
more  clearly  would  this  be  so  where,  as  in 
this  case.  It  was  understood  that  delivery 
could  be  had  only  on  payment  of  unpaid 
freight  and  charges. 

4.  The  order  given  March  9,  1801,  by  the 
J.  B.  Dixon  Lumber  Company  to  F.  C.  Bill 
upon  the  defendant  to  deliver  the  lumber  in 
question  to  him  "on  payment  of  freight  and 
charftes,"  and  left  with  the  defendant,  could 
only  operate  to  give  Bill  whatever  rights  the 
J.  B.  Dixon  Lumber  Company  had.  There 
Is  nothing  to  sliow  that  the  defendant  ever 
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assumed  to  hold  the  lumber  as  hie  agent,  or 
that  they  erer  recognized  anj  right  on  his 
part  to  have  the  delivery  of  it,  or  that  it 
ever  agreed  to  deliver  it  to  him  upon  any 
terms  whatever.  The  evidence  shows  that 
the  defendant  aftervrards  regarded  the  J.  B. 
Dixon  Lumber  Company  as  entitled  to  the 
delivery  of  the  lumber  upon  the  usual  terms 
as  before.  There  is  nothing  In  the  case  to 
show  that  this  order  is  entitled  to  any  sig- 
nificance in  the  present  controversy.  The 
defendant  has  been  fully  protected  i&  Its 
rights  by  the  Judgment  of  the  circuit  conrt, 
and  no  error  has  intervened  to  its  prejudice. 
The  judgment  of  the  circuit  court  is  affirmed. 


SUPERIOR   CONSOL.   LAND   CO.  v. 

DUNPHY. 

(Supreme  Court  of  Wisconsin.     May  1,  1896.) 

Vaoatiosj  op  Jcdombnt  —  Lachks  —  Stipulation 
poR  JououiENT  —  Eppbct  —  Pkopossd 

AXSWEK — SCFPICIEXOT. 

1.  It  was  proper  to  vacate  an  order  of  a 
court  commissioner  setting  aside  a  judgment, 
on  application  under  Rev.  St.  §  2832,  on  tihe 
ground  that  the  judgment  was  entered  against 
defendant  through  his  inadvertence  or  excusa- 
ble neglect,  where,  after  the  action  had  been 
commenced,  and  after  bis  attorneys  advised 
him  that  they  did  not  think  that  there  was 
any  defense  thereto,  defendant  left  the  state  on 
account  of  ill  health,  and  during  a  prolonged 
absence  wrote  once  to  his  attorneys,  directing 
them  to  attend  to  the  case,  and,  after  his  re- 
turn, failed  to  inquire  the  status  of  the  ac- 
tion, and  delayed  moving  for  a  vacation  of  the 
judgment  for  several  months  after  be  learned 
of  tne  entry  thereof. 

2.  Under  the  circumstances,  it  was  not  nec- 
essary to  consider  whether  his  attorneys  had 
authority  to  stipulate  for  judgment,  as  the  effect 
of  the  stipulation  was  to  postpone  the  entry  of 
judgment  for  six  months. 

3.  A  proposed  answer  in  an  application  un- 
der Rev.  St.  5  2832,  to  open  a  judgment  on 
the  ground  of  inadvertence  and  excusable  neg- 
lect, setting  up  defenses  on  Information  and 
belief  only,  and  without  an  affidavit  of  any  one 
having  personal  knowledge  of  the  facts,  is  in- 
sufficient. 

4.  There  is  no  difference  between  legal  and 
equitable  actions,  in  respect  to  the  requirements 
of  a  proposed  answer  in  an  application  under 
Rev.  St.  S  2832,  to  open  a  judgment  on  the 
ground  of  inadvertence  or  excusable  neglect. 

Appeal  from  drcnit  court,  Donslas  coun^; 
R.  D.  Marshall,  Judge. 

Action  by  the  Superior  Consolidated  Land 
Company  against  Walter  Dunphy,  impleaded, 
etc.,  on  a  bond.  There  was  a  judgment  for 
plaintiff,  entered  pursuant  to  stipulation  by 
defendant's  attorney  and  defendant  moves  to 
set  aside  the  judgment  on  the  ground  of  hl.s 
Inadvertence  and  excu'iable  neglect  An  or- 
der of  a  court  commissioner  setting  as'.de  the 
judgment  was  vacated,  and  defendant  ap- 
peals.   Affirmed. 

This  Is  an  appeal  from  an  order  vacaticg 
and  setting  aside  ar  order  of  a  court  com- 
missioner setting  aaide  a  Judgment  rendered 
against  the  defendant  and  one  Keough,  as 
sureties  of    Henneberiy  &  Vaughn,   to  the 


plaintiff,  for  tbe  faithful  performance  by  the 
latter  of  a  building  contract;  the  breach  al- 
leged lielng  that  the  contractors  had  failed  to 
pay  the  Scott  &  Holston  Lumber  Company  a 
claim  of  $1,080  for  materials,  which  bad  be- 
come a  lien  on  tbe  building,  and  which  the 
plaintiff  had  been  obliged  to  pay.  The  ac- 
tion was  commenced  June  10,  1893,  and  It 
appeared  that  the  defendant  retained  a  firm 
of  attorneys  to  defend  the  action,  and  that  be 
"stated  to  them  his  defense  thereto,  and 
was  advised  that  he  had  a  good  defense,"  and 
relied  on  them  to  put  in  an  answer;  durjig 
the  following  month,  being  ill,  pursuant  to 
medical  advice  he  left  Superior,  where  he  re- 
sided, and  went  to  Denver,  Colo.,  to  regain 
his  health,  and  remained  there  for  that  ptir- 
pose  until  April  -ith  of  the  next  year;  that 
he  wrote  to  his  attorneys,  giving  them  his 
address,  and  he  relied  on  them  to  attend  to 
the  case  and  notify  him  when  the  trial  woa'd 
be  had,  and  that  July  18,  1894,  he  discovered 
for  the  first  time  that  Judgment  had  been 
entered  against  him  February  28,  1834,  for 
the  amount  demanded  in  the  complaint  and 
costs,  under  a  stipulation  of  bis  attorneys, 
alleged  to  have  been  unauthorized;  that  he 
employed  his  present  attorney  July  26,  1894, 
and,  as  soon  as  he  could  get  definite  informa- 
tion as  to  alleged  changes  In  the  plans  and 
specifications  of  the  bnllding  contract,  he  made 
an  application,  November  10,  1894,  founded  on 
the  foregoing  facts  and  on  a  prop.-^srd  an- 
swer, to  set  aside  tbe  judgment,  and  for  leave 
to  defend.  The  answer  was  verified,  and  set 
up  two  defenses,  but  both  upon  information 
and  belief  only:  (1)  The  alteration  of  the 
building  contract  and  specifications  without 
his  knowledge  or  consent,  after  he  bad  slgneJ 
the  bond,  whereby  the  cost  of  tbe  buildi-jg 
was  very  considerably  increased.  (2>  That, 
by  the  building  contract,  it  was  provided  thit 
the  phiintlff  had  a  right  to  retain,  out  of  any 
payment  that  became  due  to  the  coutractora. 
sufficient  to  indemnify  it  against  any  clam 
or  Hen  against  the  building  and  premises; 
that  it  had  enough  in  its  hands  due  the  can- 
tractors  to  pay  the  claim  of  tbe  Scott  &  Ho'.s- 
ton  Lumber  Company,  but  volimtarily  pa:d 
the  same  over  to  the  contractors,  knowing  at 
the  time  that  they  were  insolvent  and  non- 
residents of  the  state,  and  bad  no  property 
thereUi.  The  affidavit  of  the  plaintiff's  gen- 
eral manager  was  read  in  opposition,  to  the 
effect  that,  about  the  time  the  bul'dlng  was 
completed,  he  heard  that  the  contractors  hid 
not  paid  in  full  for  the  work  and  materials, 
and  he  refused  to  pay  them  any  more  money, 
except  for  claims  which  were  liens  on  the 
building;  that  one  of  the  defendants,  Keough, 
said  to  him  that  he  was  afraid  all  claims 
were  not  paid,  but  did  not  formally  notify 
him  not  to  pay  over  any  more  to  the  contract- 
ors, but  thereafter  no  money  was  paid  except 
to  satisfy  claims  for  which  parties  were  enti- 
tled to  liens.  The  affidavit  of  one  of  the  at- 
torneys employed  by  the  defendant  Dunphy 
was  read,  to  the  effect  that  his  firm  appeare<^ 
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for  botb  defendants,  and,  upon  as  thorongb 
iiiTestlgatlon  as  he  was  able  to  make  at  the 
time,  he  advised  both  defendants  that  he 
did  not  think  there  was  any  defense  to  the 
action,  and  that  they  had  better  obtain  from 
the  plalntlfF  as  long  time  as  possible,  and  that 
Keongh  told  him  to  do  whatever  he  thonght 
best;  that  he  vrote  Donphy  abont  stipu- 
lating for  judgment  and  further  time,  but  did 
not  hear  from  him  for  borne  time;  thst,  act- 
ing upon  what  he  lielived  to  be  his  authority, 
be  entered  into  a  stipulation  for  Jnrlgment, 
the  entry  of  which  was  *o  be  stayed  until  the 
October  term;  that,  prior  to  that  term,  the 
defendant  Dnnphy  sent  him  a  letter  he  had 
received  from  ona  of  the  contractors.  In  snb- 
titance  that  the  tmflding  had  not  been  com* 
pleted  according  tc  the  original  contract,  that 
there  had  been  considerable  extra  work  and 
materials,  and  changes  in  the  plans;  that  he 
then  farther  Investigated  the  facts,  and  had 
conversations  with  such  contractor  on  tba 
subject,  and  again  came  to  the  concla^lon 
that  there  was  no  def-snse  to  the  action,  and 
he  abandoned  his  prev'oos  purpose  of  ap- 
plying to  the  court  to  be  relieved  from  the 
stipulation,  and,  after  the  October  term,  be 
had  further  conversations  with  snld  contract- 
ors, the  defendant  Keorgb,  and  Mr.  Man- 
warring,  the  ptalntlfPs  attorney,  and  he  was 
st!]l  of  the  opinion  there  was  no  defens?  to 
the  action,  and  within  p  few  days  so  wrote  to 
the  defendant  Dnnpby,  to  his  address  in  Col- 
orado. The  affidavit  of  Mr.  Manwarrlng  was 
to  the  effect  that  Dtmphy  had  offered  to  com- 
promise the  case,  and  always  expressed  h's 
willingness  to  pay  his  half;  and  that  there 
was  nothing  stated  In  the  affidavits  or  pro- 
posed answer  that  was  not  folly  understood 
by  defendant's  attorsey,  and  investigated  and 
considered  by  him  prior  to  the  date  of  the 
Judgment  The  defendant  Dunphy  deposid, 
in  reply,  that  he  never  received  any  letter 
from  his  attorneys  in  respect  to  a  stipulation 
for  Judgment,  and  never  authorized  It.  It  ap- 
peared that  the  defendant,  after  his  return, 
obtained  a  release  of  certain  of  bis  real  esti^te 
from  the  lien  of  the  ludgment.  and  stlpn'a'.ed 
that  such  release  phould  not  affect  its  lien  on 
the  rest  of  his  lands.  The  court  commissioner 
allowed  the  defendant  to  file  his  answir  and 
try  the  case  on  condition  that  he  pny  $81.45 
costs,  and  that  the  judgnent  stand  as  securi- 
ty for  what  the  plaintiff  might  recover.  Up- 
on a  motion  to  review  said  order,  the  court 
entered  an  order  vacating  It,  with  $10  costs; 
and  from  this  order  the  defendant  Dunphy 
appealed. 

John  Brennan,  for  appellant.  E.  V.  Man- 
warrlng and  Catlln,  Butler  &  Lyons,  for  re- 
spondent 

PINNBT,  J.  (after  stating  the  facts).  1. 
The  application  of  the  defendant  tor  relief  Is 
under  Rev.  St  |  2832,  on  the  ground  that  the 
Judgment  was  entered  against  him  through 
I)l8  inadvertence  or  excusable  neglect.  WhUe 
the  coort  commissioner  may  make  an  order 


granting  relief  in  such  cases,  his  order  is  sub- 
ject to  review  by  the  court  on  motion,  and 
the  order  of  the  court,  when  made,  stands  as 
Its  proper  exercise  of  discretion  upon  the 
merits  of  the  application.  The  order  appeal- 
ed from  was  one  within  the  discretion  of  the 
trial  court,  and  its  refusal  to  grant  the  ap- 
plication will  not  be  Interfered  with  on  ap- 
peal, unless  It  Is  manifest  that  such  discre- 
tion has  been  abused.  Manufacturing  Co. 
V.  Monahan,  63  Wis.  194,  23  N.  W.  109.  Un- 
less the  neglect  or  default  of  the  defendant 
is  excused,  and  a  verified  answer  Is  tendered 
showing  a  defense  on  the  merits,  the  court 
ought  not  to  interefere.  Seymour  v.  Chip- 
pewa Co.,  40  Wis.  62,  65;  Union  Lumbering 
Co.  V.  Board  Sup'rs  of  Chippewa  Co.,  47  Wis. 
246,  248,  2  N.  W.  281;  Seclety  v.  Jagodzlnakl, 
84  Wis.  85,  54  N.  W.  102;  Day  v.  Mertlock. 
87  Wis.  683,  58  N.  W.  1087.  The  defendant 
was  guilty  of  such  laches,  we  think,  as  to 
bar  his  claim  for  relief.  After  the  action  bad 
been  commenced,  and  attorneys  appeared  for 
him  and  his  co-defendant,  he  left  the  state, 
and  went  to  Colorado  for  his  health,  leaving 
his  attorneys,  who  had  advised  him  that 
they  did  not  think  there  was  any  defense,  to 
discover  one  If  they  could,  as  weU  as  the  evi- 
dence to  support  It,  and  without  putting  in 
any  answer.  He  gave  the  case  no  further 
attention,  except  to  write  to  one  of  his  attor- 
neys a  single  letter.  After  hia  return,  in 
April,  1894,  it  seems  it  did  not  occur  to  him 
to  see  his  attorneys,  or  Inquire  what  bad  be- 
come of  the  action,  until  the  following  July, 
when  It  appears  he  first  learned  of  the  exist- 
ence of  the  Judgment,  and  this  application 
was  not  made  until  the  following  November. 
It  Is  not  necessary  to  consider  whether  his 
attorneys  had  a  right,  under  the  circumstan- 
ces, to  stipulate  for  the  entry  of  Judgment, 
as  they  did,  after  consulting  with  his  co-de- 
fendant, for  whom  they  \vere  acting,  obtain- 
ing thereby  a  very  considerable  delay,  hav- 
ing become  satisfied  In  the  meointime,  by 
repeated  investigations,  that  there  was  no  de- 
fense to  the  action.  We  regard  the  case  as 
In  the  same  plight  as  if  no  stipulation  had 
been  made.  But  for  the  stipulation,  Judg- 
ment must  have  passed  against  him  six 
months  earlier.  He  has  lost  nothing  by  It, 
and  has  no  right,  under  the  circumstances, 
to  complain  of  it  Beyond  sending  to  his  at- 
torneys, in  October,  a  statement  of  supposed 
defense,  which,  on  Investigation,  did  not  ap- 
pear to  be  available,  he  did  nothing  what- 
ever In  defense  of  the  action;  and,  beyond  hla 
condition  of  ill  health,  nothing  Is  shown  to 
Justify  or  excuse  his  neglect  It  does  not 
appear  that,  during  all  this  period  of  delay, 
he  was  Incapable  of  giving  proiter  attention 
to  his   defense. 

2.  The  defense  sought  to  be  Interposed  aft- 
er such  neglect  and  delay  are  alleged  upon 
Information  and  belief  only,  and  nothing  was 
produced  In  support  of  the  answer  to  show 
that  either  of  them  could  probably  be  estab- 
lished.    It  was  necessary,  In  order  to  obtain 
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the  desired  relief,  to  show  that  he  had  a  good 
defense  on  the  merits,  and  the  application 
should  have  been  based  either  upon  an  an- 
swer, verified  upon  personal  knowledge  of 
the  party  himself,  or  upon  an  affidylt  by  some 
one  having  personal  knowledge  of  the  facts, 
for  the  application  could  only  be  granted  If 
the  ends  of  Justice  seemed  to  require  It,  and 
not  merely  on  the  ground  that  the  party 
might  possibly  be  able  to  make  out  a  defense. 
A  showing  upon  Information  and  belief  Is  not 
sufficient  Johnson  v.  Eldred,  13  Wis.  482, 
485;  Stllson  v.  RanUn,  40  Wis.  527;  Lon- 
cbelne  v.  Strouse,  49  Wis.  623,  6  N.  W.  360; 
Plnger  v.  VancUck,  36  Wis.  141,  144.  There 
Is  no  difference  In  practice  In  these  respects, 
as  was  suggested  in  the  argument,  between 
legal  and  equitable  actions.  Mowry  v.  Hill,  11 
Wis.  146.  It  does  not  appear  that  there  was 
an  improper  exercise  of  discretion  on  the  i>art 
of  the  court,  and  for  these  reasons  the  order 
appealed  from  must  be  affirmed.  The  order 
of  the  circuit  conrt  Is  affirmed. 

MARSHALL,  J.,  took  no  part 


POMBROY  V.  POMEROT  et  al. 

(Supreme  (3omt  of  Wisconsin.     May  1,  1896.) 

Advasobments— Parol   Evidencr— Adopted 

BTATUTKS— CONBTBOOTION. 

1.  Rev.  St  §  3859,  providing  that  all  grants 
and  giftB  shall  be  considered  advancenients,  if 
expressed  in  the  grant  or  gift  to  have  been  so 
given,  or  if  charged  by  the  intestate  or  ac- 
knowledged by  the  donee  in  writing  as  sucli, 
impliedly  excludes  parol  evidence  of  advance- 
ments. 

2.  A  state,  in  adopting  the  statute  of  an- 
other state,  adopts  the  construction  given  the 
statute  by  such  other  state. 

Appeal  from  circuit  court,  Rock  county; 
John  R.  Bennett,  Judge. 

Action  of  ejectment  by  Hiram  S.  Pomeroy 
against  William  H.  Pomeroy  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Chester  Pomeroy  died  Intestate,  January 
27,  1882,  seised  of  the  S.  W.  %  of  the  S.  E.  ^, 
and  the  N.  E.  %  of  the  S.  E.  %  of  section  8, 
town  of  Fulton,  Rock  county.  Wis.,  and  left 
surviving  him,  as  his  heirs,  the  plaintiff  and 
defendants;  also  his  widow,  Isabella  Pom- 
eroy, who  subsequently  died  the  1st  day  of 
May,  1882.  After  the  death  of  the  father, 
and  down  to  the  termination  of  this  action  In 
the  court  below,  defendants  occupied  the 
premises  to  the  exclusion  of  the  plaintiff. 
There  never  was  an  administration  of  the 
father's  estate,  but  a  certificate  of  heirship 
was  procured  in  the  manner  provided  by  stat- 
ute, and  the  same  was  duly  recorded.  Plain- 
tiff brought  this  action  in  ejectment  to  re- 
cover possession  of  an  undivided  one-third  of 
the  premises  and  for  rents  and  profits  In  re- 
spect to  such  Interest  while  it  had  been  un- 
lawfully withheld  by  defendants.  The  de- 
fendants, by  way  of  equitable  counterclaim,  ' 


alleged,  in  effect,  that  the  father.  In  his  life- 
time, conveyed  to  plaintiff  certain  lands  by 
way  of  advancement,  and  that  such  advance- 
ment amounted  to  one-third  In  value  of  the 
real  estate  then  owned  by  the  father,  and 
that  the  same  was  of  the  value  of  one-third 
of  all  the  realty  of  which  the  father  died 
seised,  including  such  advancement.  Tbey 
asked  for  a  decree  accordingly,  and  that 
plaintiff  had  received  his  full  share  of  the 
father's  estate,  and  was  not  entitled  to  any 
interest  in  the  property  In  dispute.  Issue  was 
Joined  on  such  equitable  counterclaim.  On 
the  trial  defendants  offered  parol  evidence  to 
prove  the  fact  of  advancement,  which  was 
objected  to  as  not  admissible  under  the  stat- 
ute, and  the  objection  was  sustained.  The 
court  found  against  defendants  on  the  ootm- 
terclaJm,  and  in  favor  of  plaintiff  on  the 
cause  of  action  set  forth  In  the  complaint 
and  ordered  Judgment  accordingly.  Excep- 
tion was  taken  to  the  ruling  of  the  court,  and 
to  the  findings,  appropriate  to  raise  the  qaes- 
tlons  here  considered.  Judgment  was  enter- 
ed in  favor  of  plaintiff,  from  which  this  ap- 
peal was  taken. 

Wlnans  &  Hyzer,  for  appellants.  J.  P. 
Towne  and  J.  B.  Dunwiddle,  for  respondeiii. 

MARSHALL,  J.  (after  stating  the  facts). 
Several  errors  are  assigned,  but  the  only  one 
requiring  consideration  on  the  record,  and  the 
only  one  seriously  insisted  upon,  as  we  on- 
derstand  it,  lb  one  Involving  the  question  of 
whether  the  court  erred  In  rejecting  the  offer 
of  parol  evidence  to  prove  that  land  conveyed 
to  plaintiff  during  the  lifetime  of  the  father 
was  so  conveyed  by  way  of  advancement. 
The  statute  governing  the  subject  is  section 
3959,  Rev.  St,  which  prsvldes  as  follows: 
"All  gifts  and  grants  shall  be  deemed  to  have 
been  made  In  advancement  If  they  are  ex- 
pressed In  the  gift  or  grant  to  have  been  so 
made,  or  if  charged  in  writing  by  the  In- 
testate as  an  advancement  or  acknowledged 
in  writing  as  such  by  the  child  or  other  de- 
scendant." Such  statute  existed  In  Massa- 
chusetts as  early  as  1805,  and,  without  ma- 
terial change,  It  has  ever  since  been  the  law 
of  that  state.  It  first  received  Judicial  con- 
struction there  In  Bulkeley  v.  Noble,  2  Pick. 
337,  decided  In  1824,  where  Paiii,  0.  J.,  de- 
livering the  opinion  of  the  court,  said,  in  ef- 
fect, it  is  perfectly  clear  that  the  trial  Judge, 
in  rejecting  parol  evidence  offered  to  prove 
an  advancement,  acted  in  conformity  with 
the  statute.  This  was  followed  In  Re  Ash- 
ley, 4  Pick.  21,  decided  in  1826,  where  the 
court  said:  "We  are  bound  by  the  statute 
of  1805,  and  therefore  can  consider  nothing 
as  an  advancement  unless  proved  in  the  man- 
ner therein  prescribed."  This  was  subse- 
quently followed  in  Bullard  v.  Bullard,  6 
Pick.  527,  decided  In  1827,  and  again  In  Bar- 
ton V.  Rice,  22  Pick.  508,  decided  In  1839, 
and  has  never  been  departed  from  by  the 
courts  of  that  state.    Cotmsel  contends  that 
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tbe  Btatnte  says,  In  effect,  that  advancements 
may  be  proved  In  the  manner  Indicated;  tliat 
it  does  not  exclude  other  proof;  therefore, 
other  proof  may  be  resorted  to.  The  precise 
point  was  under  consideration  in  the  Massa- 
chusetts case  of  Bulkeley  t.  Noble,  supra, 
where  the  court  said,  referring  to  parol  evi- 
dence: "The  statute,  by  implication,  excludes 
all  siKh  evidence;"  and  again,  in  Barton  v. 
Rice,  supra,  where  Wild,  J.,  delivering  the 
opinion,  said:  "Oral  testimony  is  clearly  Inad- 
missible to  prove  an  advancement,  which  must 
be  proved  in  the  manner  prescribed  in  the  re- 
vised statute.  That  provides,  'that  all  gifts  and 
grants  shall  be  deemed  to  have  been  made  in 
advancement,  if  they  are  expressed  in  the  gift 
or  grant  to  be  so  made,  or  If  charged  in  writ- 
ing by  the  Intestate  as  an  advancement,  or  ac-  - 
knowledged  in  writing  as  such,  by  the  child 
or  other  descendant'  The  statute  does  not  ex- 
pressly declare  that  an  advancement  shall  not 
be  proved  in  any  other  manner,  but  that  un- 
doubtedly is  the  meaning  of  the  statute." 
Such  was  the  construction  of  the  statute  by 
the  Massachusetts  court  in  1838,  at  which  time 
It  was  adopted  without  change  by  the  state 
of  Michigan,  where  it  became  section  9,  c.  1, 
pt.  2,  tit  2,  Rev.  St.  1838.  No  different  con- 
jitmction  was  given  to  it  there,  and  in  1849  it 
was  adopted  here,  and  became  section  8,  c. 
fS,  Rev.  St.  1849.  It  is  a  familiar  rule  that,  If 
!i  statute  adopted  from  another  state  has  re- 
ceived an  interpretation  there,  it  is  to  have 
the  same  Interpretation  h»e.  Draper  v.  Em- 
orson,  22  Wis.  147;  Westcott  v.  MiUer,  42 
Wis.  454;  Dutcher  v.  Dutcher.  89  Wis.  651; 
Arzbacher  v.  Mayer,  68  WU.  380,  10  N.  W. 
440.  It  follows  that  the  construction  given  to 
this  statute  by  the  Massachusetts  court  be- 
came, on  its  adoption  here,  a  part  of  the  law 
of  this  state.  We  therefore  hold  that  parol 
evidence  is  inadmissible  to  prove  an  advance- 
ment; that,  though  the  statute  does  not  ex- 
pressly dedare  tliat  an  advancement  shall 
not  be  proved  In  any  other  manner  than  that 
indicated  therein,  such  is  undoubtedly  Its 
meaning;  that,  by  prescribing  a  particular 
manner  for  proving  an  advancement,  by  im- 
plication all  other  evidence  is  excluded.  This 
is  in  accordance  with  the  decision  of  the  trial 
court,  and  it  follows  that  the  judgment  ap- 
pealed from  should  be  affirmed.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


KIEL  V.  CHOATE  et  al. 
(Supreme  Court  of  Wisconsin.    Mai  ch  10. 1896.) 

InOORSBRR— LlABlLITT  INTER  8e— PaUOL    EVI- 
DENCE. 

As  between  Indorsers  of  a  note,  one  of 
whom  has  paid  it,  and  sued  the  other  for  coo- 
triliiition,  it  may  be  shown  by  parol  that  their 
indorsements  were  for  the  benefit  of  other  per- 
sons, and  that  at  the  time  of  indorsement  it  was 
agreed  tliat  each  should  be  liable  for  half. 

Appeal  from  circuit  court,  Winnebago  coun- 
ty;  Ooorge  W.  Bumell.  Judge. 
Action  by  J.  N.  Kiel  against  licnnder  Choate 


and  another.     Judgment  for  plaintiff.     De- 
fendants appeal.    Affirmed. 

On  the  6th  day  of  AprU,  1888,  the  Ingalls, 
White  Rapids  &  Northern  Railway  Com- 
pany executed  three  several  promissory  notes, 
of  $1,000  each,  to  J.  N.  EleL  Kiel  indorsed 
them  in  blank,  and  under  his  indorsement 
was  the  blanlc  indorsement  of  Choate  &  Bray. 
In  this  condition  they  were  negotiated  to  the 
First  National  Bank  of  Meuomonee,  Mich. 
Kiel  i>aid  the  notes  to  the  holder,  and  brings 
this  action  against  Choate  &  Bmy  for  contri- 
bution. He  alleges  that  both  indorsements 
were  for  the  accommodation  of  other  persons, 
J.  H.  Kiel  and  Peter  Grattan,  and  that,  at 
the  time  of  indorsement.  It  was  agreed  be- 
tween them  that,  as  between  themselves. 
Kiel  should  be  liable  for  one-half,  and  that 
Choate  &  Bray  should  be  liable  for  the  other 
half.  The  main  contention  on  the  trial  was 
whether  It  was  competent  to  show  this  agree- 
ment between  tbe  Indorsers,  as  to  their  lia- 
bility as  between  themselves,  by  oral  evi- 
dence. It  was  urged  for  the  defendants  that 
the  admission  of  such  evidence  was  in  viola- 
tion of  the  rule  that  oral  evidence  is  incom- 
petent to  contradict  or  vary  the  terms  of  a 
written  contract  The  court  received  the 
oral  evidence.  The  trial  resulted  in  a  Judg- 
ment for  the  plaintiff,  from  which  this  appeal 
Is  taken. 

Hooper  &  Hooper,  for  appellants.  Baton  & 
Weed,  for  respondent 

NEWMAN,  J.  (after  staUng  the  facts).  It 
was  settled  for  this  court  by  Cady  v.  Shep- 
ard,  12  Wis.  639,  that,  where  a  note  is  in- 
dorsed by  a  payee  and  a  third  party,  the 
legal  inference  from  the  instnuuent  Itself  that 
tbe  payee  Is  the  first  indorser  may  be  ex- 
plained by  oral  evidence  of  the  facts  and  cir- 
cumstances under  which  the  Indorsement  was 
made,  In  order  to  show  the  proper  order  of 
liability  among  the  indorsers.  The  indorse- 
ment Itself  Is  not  such  a  written  contract  be- 
tween the  Indorsers  themselves  as  cannot  be 
explained  by  oral  evidence.  Between  the  In- 
dorsers, the  presumption,  no  doubt,  is  tliat, 
as  between  themselves,  their  liability  is  In 
the  order  In  which  their  names  appear  upon 
the  paper.  But  that  is  a  fact  which  Is  col- 
lateral to  the  contract  of  Indorsement,  and 
may  be  proved  and  the  presumption  rebut- 
ted by  oral  evidence.  The  authorities  are 
nearly  or  quite  uniform.  2  Rand.  Com.  Pa- 
per, fS  740,  741,  908,  and  cases  cited;  1  Dan- 
iel, Neg.  Inst  (3d  Ed.)  K  703,  704,  and  cases 
cited;  2  Whart  Ev.  (3d  Ed.)  «J  942,  1060,  and 
cases  cited  In  note  1;  18  Cent.  Law  3.  382; 
Browne,  Par.  Ev.  (  83,  and  cases  cited.  It 
does  not  conflict  with  the  rule  that  parol  evi- 
dence Is  inadmissible  to  contradict  or  vary 
the  terms  of  a  written  contract  No  doubt, 
within  this  rule,  a  blank  Indontement  la  to 
be  treated  as  a  written  contract  But  the 
blank  Indorsement  forms  a  new  and  Independ- 
ent contract   between   the   indorser  and   in- 
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donee.  It  Implies  a  promise  that  the  paper 
Is  due  and  payable  according  to  Its  tenor; 
that  the  maker  or  preylous  indorsers  will  pay 
it  at  maturity,  when  duly  called  upon  and 
notified;  and  that  the  Indorser  will  pay  the 
same  if  they  do  not  The  promise  is  made 
to  the  Immediate  indorsee  not  only  but  to 
each  Eubsequent  indorsee.  It  Is  an  agree- 
ment between  the  indorser  and  subsequent 
holder  of  the  note.  But  it  does  not  import  an 
agreement  among  the  Indorsers  themselves 
as  to  the  order  or  manner  of  their  liability. 
The  Indorser  is  liable  alone  on  his  contract 
of  indorsement,  and  not  Jointly  with  the 
maker  on  the  note  itself.  Boyd  v.  Beaudin, 
54  Wis.  193-201,  11  N.  W.  521;  1  Daniel.  Neg. 
Inst  (3d  Ed.)  S  669;   2  Pars.  Bills  &  N.  23. 

The  obligation  of  one  Indorser  to  contribute 
to  one  who  has  paid  the  note  does  not  arise 
from  any  breach  of  the  contract  of  indorse- 
ment, but  only  from  Its  fulfillment.  It  Is  not 
an  action  upon  the  contract  of  indorsement  at 
all,  but  is  a  liability  which  springs  col- 
laterally from  It  It  arises  out  of  an  agree- 
ment between  the  indorsers  themselves.  In 
the  absence  of  evidence  of  a  special  agree- 
ment the  law  implies  that  they  have  agreed 
to  be  liable  severally,  in  the  order  in  which 
their  names  appear  upon  the  paper.  But 
this  presumption  is  of  little  weight  in  the 
presence  of  evidence  showing  an  actual  agree- 
ment. Such  evidence  does  not  contradict  or 
vary  the  contract  of  indorsement,  which  is 
only  collaterally  in  issue.  Browne,  Par.  Ev. 
18;  Abb.  Tr.  Ev.  7,  204;  1  Greenl.  Ev.  {  89; 
Phillips  V.  Preston,  5  How.  278.  The  charge 
was  correct  in  substance,  and  fairly  submitted 
the  question  to  the  jury.  The  Judgment  of 
the  circuit  coturt  is  affirmed. 


PATTEN   PAPER    CO.,    Limited,   et   at    v. 

GREEN  BAY  &  M.  CANAL  CO.  et  al. 
(Supreme  Court  <>f  Wisconsin.  May  6,  1896.) 
Appsal — Pkaotice— Kkhbabino. 
Under  Rev.  St  <  8071,  requiring  the 
clerk  of  the  supreme  court  to  transmit  the  rec- 
ord to  the  court  below  within  60  days  after 
the  decision,  unless  the  court  direct  the  same 
to  be  retained  for  the  purpose  of  enabling  a 
party  to  move  tor  rehearing,  the  supreme 
court  retains  jurlRdiction  of  the  case  for  the 
purpose  of  a  motion  to  vacate  an  order  dis- 
missing the  appeal,  and  to  reinstate  the  appeal, 
in  the  nature  of  a  motion  for  rehearing,  made 
more  than  30  days  after  the  decision  dismiss- 
ing the  appeal,  thoufch  a  motion  for  rehearing, 
under  rule  20,  should  be  made  within  30  days 
after  the  decision,  especiaiiy  where  the  papers 
have  been  retained,  by  direction  of  the  court 
for  the  purposes  of  such  motion. 

Action  by  the  Patten  Paper  Company,  Lim- 
ited, against  the  Kaukauna  Water-Power 
Company  and  others,  in  which  the  Qreen 
Bay  &  Mississippi  Canal  Company  filed  a 
cross  complaint  An  appeal  by  the  cross 
complainant  was  dismissed  (66  N.  W.  601), 
and  it  moves  to  vacate  the  order  of  dismissal 
and  to  reinstate  the  appeaL    Motion  denied. 


B.  J.  Stevens  and  E.  Mariner,  for  the  mo- 
tion. Hooper  &  Hooper,  David  S.  Ordway. 
and  Fish  &  Gary,  opposed. 

CASSODAY.  0.  J.  The  motion  to  dismiss 
the  aoDeal  in  this  case  was  granted  March 
10,  1S9G.  66  N.  W.  aoi.  This  is  a  motion 
to  vacate  that  order,  and  to  reinstate  the  ap- 
peaL It  Is  true,  the  motion  was  not  made 
tintll  more  than  30  days  after  the  decision 
dismissing  the  appeal,  but  it  Is  claimed  that 
in  making  that  decision  this  court  did  not 
fnUy  consider  the  status  of  the  case,  in  re- 
spect to  the  rights  of  the  appellant,  and  hence 
that  this  Is  a  motion  to  correct  a  mistake 
In  the  record  of  this  court  within  the  mean- 
ing of  rule  21.  The  motion  is  In  the  nature 
of  a  motion  for  a  rehearing,  and,  as  such, 
should  have  been  made  within  30  days  after 
the  decision.  Rule  20.  By  the  statute,  as 
originally  enacted,  the  clerk  of  this  court 
was  required  to  remit  the  record  to  the  court 
below  within  30  days  after  the  decision,  un- 
less the  court  directed  the  same  to  be  re- 
tained for  the  purpose  of  enabling  a  party  to 
move  for  a  rehearing.  Laws  1860,  c.  264.  | 
7;  2  Tayl.  St  Wis.  f  7,  c.  139.  By  the  re- 
vision of  1878  the  30  days  were  cbangcd 
to  00  dayB.  Rev.  St  S  307L  While  the  mo- 
tion is  Irregular,  and  might  be  denied  on 
that  ground,  yet,  under  the  statute,  as  it 
now  stands,  we  have  no  doubt  that  this  court 
has  retained  Jurisdiction  over  the  case,  es- 
pecially as  the  papers  in  the  case  have  been 
retained,  by  the  direction  of  the  court,  for 
the  purposes  of  this  motion.  KraU  y.  Lull, 
46  Wis.  643,  1  N.  W.  217. 

The  case  la  important,  and  should.  If  pos- 
sible, be  decided  on  the  merits,  and  we  feel 
It  to  be  our  duty  to  so  decide  it  Goimsel 
for  the  appellants  seems  to  be  correct  In 
claiming  that  In  deciding  the  motion  to  dis- 
miss the  appeal,  we  overlooked  the  fact  that 
the  complaint  for  the  partition  of  the  water 
in  the  river  below  the  dam,  and  above  the 
head  of  the  islands,  mentioned,  admitted 
that  the  canal  company  was  then  drawing 
one-half  the  flow  of  the  river,  from  the  dam 
In  and  through  Its  canal,  to  a  point  below  the 
head  of  Island  No.  3,  and  there  used,  or 
leased  to  others  to  be  used,  as  water  power, 
while  passing  from  the  canal,  down  Into  one 
or  more  of  the  cliannela  bplow  the  dam, 
and  that  the  prayer  of  the  complaint  asked 
no  restraint  of  such  drawing  and  use  by 
the  canal  company,  but  simply  asked  an 
Injunction  against  the  Kaukauna  Water- 
Power  Company,  and  that  the  court  should 
determine  and  adjndge  what  share  or  pro- 
portion of  the  entire  natural  flow  of  the 
river  was  appurtenant  to,  and  of  rl^ht 
should  be  permitted  to  flow  In,  the  south, 
middle,  and  north  channels  of  the  river,  re- 
spectively. The  purpose  of  the  action  wait 
not  to  contest  conflicting  claims  to  water 
above  the  dam,  nor  such  as  flowed  In  the 
canal,  but  to  partition  the  water  which  might 
flow  In  the  river  below  the  dam.  between 
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the  serenl  owners  thereof,  as  prescribed  by 
the  Btatates.  Laws  1881,  c.  203;  Sanb.  & 
B.  Ann.  St  §{  3149-3152.  See,  also,  Id.  H 
3101-3148.  The  canal  company,  being  a  rl- 
parl.'in  owner  on  islands  numbered  3  and  4, 
mentioned,  was  a  proper  and  necessary  par- 
ty to  such  partition  suit  Id.  As  such  de- 
fendant. It  filed  its  cross  bill  therein,  and 
thereby  claimed,  not  only  the  paramount 
right  to  all  the  water  in  the  river  for  the 
purposes  of  navigation,  and  the  surplus  wa- 
ter 7y>wer  incidental  to  the  improvement, 
but  sloo  claimed  the  right  to  draw  all  such 
surplus  water  through  the  canal  to  any  point 
belov.'  where  It  might  desire,  and  there  to 
use  the  same,  or  lease  the  same  to  others  to 
be  UB  id,  as  water  power.  The  other  parties 
to  the  action,  conceding  that  the  canal  com- 
pany had  such  paramount  right  for  the  pur- 
poses of  navigation,  and  the  paramount  right 
to  all  the  surplus  water  power  Incideutal 
to  the  Improvement,  to  be  used  at  the  dam, 
o.'  so  near  the  dam  as  not  to  impair  their 
Just  riffhts  as  riparian  owners  on  the  Islands 
below  the  dam,  yet  they  denied  the  right 
of  the  canal  company  to  use  the  canal  as 
a  mere  head  race  to  convey  such  surplus 
water  to  a  point  below  or  opposite  the 
Islands  mentioned,  and  there  creating  a  water 
power  by  emptying  the  same  into  the  river. 
The  determination  of  the  Issues  thus  Joined 
made  it  the  duty  of  the  trial  court  and  of 
this  court  to  determine  where,  or  about 
where,  such  surplus  water  power  as  was 
merely  Incidental  to  the  construction  of  the 
dam  might  be  used,  or  returned  to  the  river 
below  the  dam.  With  the  determination  so 
made  we  are  entirely  satisfied.  90  Wis. 
370,  61  N.  W.  1121,  63  N.  W.  1019,  and  66 
N.  W.  601.  The  canal  company  obtained  its 
rl^t  to  such  surplus  water  power  merely  be- 
cause it  was  and  is  Incidental  to  the  im- 
Drovement  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Water-Power  Co.,  70  Wis.  (J33,  So 
N.  W^.  529,  and  36  N.  W.  828,  affirmed  on  writ 
of  error,  142  U.  S.  254,  12  Sup.  Ct.  173.  See, 
also.  Attorney  General  v.  City  of  Eau  Claire, 
37  Wis.  400,  and  40  Wis.  533;  BeU  v.  City 
of  PlattcvlUe,  71  Wis.  139,  36  N.  W.  831. 
To  hold  as  contended  by  the  canal  company 
would,  to  a  certain  extent  at  least,  make 
the  right  of  navigation  incidental  to  the  crea- 
tion of  the  water  power.  Instead  of  the  water 
power  being  incidental  to  the  improvement 
of  the  river  for  navigation.  For  the  rea- 
sons given,  the  motion  to  vacate  the  order 
dismissing  the  appeal  and  to  reinstate  the 
same  is  denied,  with  |10  costs  and  clerk's 
fees. 


BEALL  V.  MARTIN  et  a1. 

(Sopreme  Court  of  Nebraska.    May  10,  1896.) 

RsroRMATioir  or  Dbbi>— Intsmt. 

1.  A  court  of  equity  will  reform  a  deed  bo 

u  to  comply  with  the  intention  of  the  parties. 
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2.  Held,  that  the  decree  in  this  cbbc  is  sus- 
tained by  8u£5cient  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harlan  county; 
Beall,  Judge. 

Action  by  M.  B.  Beall  against  0.  F.  Martin 
and  Idam  Martin.  Judgment  for  plalntiflC. 
Defendants  appeal.    Affirmed. 

John  Everson,  for  appellants.  O.  C.  Flins- 
burg,  for  appellee. 

NOBVAL,  J.  This  is  an  appeal  from  a  de- 
cree refcrming  a  deed.  On  September  27, 
1892,  the  plaintltr,  M.  E.  Beall,  being  the  own- 
er of  the  N.  E.  %  of  section  12,  town  1,  r.inge 
19  W.,  conveyed  the  same  by  warranty  deed 
to  C.  F.  Martin,  one  of  the  defendants  here- 
in, the  wife  of  the  plaintiff  joining  in  said 
conveyance.  At  the  time  of  the  transfer  one 
J.  C.  Black  was  in  poi,sesslon  of  and  culti- 
vating the  land  and  the  crops  tboreon,  &.■> 
Beall's  tenant,  his  lesse  not  expiring  until 
March  1,  1802.  PlalntlfT  contends  that  the 
agreement  and  understanding  between  tha 
vendor  and  vendee  was  that  the  sale  was 
made  subject  to  the  lease  of  said  Black,  an'J 
that  plaintiff  should  retain  the  landlord's  share 
of  the  crops,  and  that  through  the  omisdoa 
of  the  person  who  prepared  the  deed  and  took 
the  acknowledgment  of  the  grantors  tliereto  It 
failed  to  contain  any  reservation  In  reg.ird  to 
the  lease  or  the  growljg  crops.  Upon  plain- 
tiff discovering  the  mistake  in  the  deed,  ani 
learning  that  Martin  claimed  the  right  to 
gather  the  crops,  this  action  was  instituted  to 
reform  the  deed  to  conform  to  the  tr.:e  and 
actual  contract  of  the  parties,  and  a  tem- 
porary Injunction  was  also  granted  restraining 
defendants  from  gathering  the  rent  com,  which 
injunction  was  subsequently  dlSiOlred  by  th? 
court.  Complaint  is  made  of  the  allowing  of 
the  injunction.  If  it  was  wrongfully  isiUJd, 
that  question  cannot  be  now  litigated,  since 
the  injunctlonal  order  was  subsequently  va- 
cated by  the  court,  which  cured  the  error.  If 
any,  in  the  original  granting  of  the  writ.  If 
defendants  were  damaged  by  reason  ct  the  Im^ 
suance  of  the  temporary  order  of  i;'j  incticn. 
their  remedy  Is  upon  the  bond  given  by  tae 
plaintiff,  in  order  to  obtain  the  writ  That 
a  court  of  equity  has  the  power  to  dejree  the 
reformation  of  a  deed  so  as  to  make  it  express 
the  true  intention  of  the  party  is  dear.  Oo.'c 
V.  Ellsworth,  18  Neb.  664,  26  N.  W.  460;  Palm- 
er V.  Windrom.  12  Neb.  404,  11  N.  W.  750; 
HUton  V.  Crooker,  30  Neb.  707,  47  N.  W.  3. 

The  evidence  introduced  by  plaintiff  tends 
to  establish  that  Beall  reserved  the  corn;  that 
the  real  agreement  was  not  expres:ed  in  the 
deed;  but  that,  through  mistake,  the  scrive- 
ner who  prepared  the  instrument  for  execu- 
tion did  not  insert  in  said  deed  a  reservation 
in  favor  of  the  plaintiff  of  his  share  of  the 
croim  and  the  possession  of  the  premises  un- 
til the  expiration  of  Black's  lease.  In  accord- 
ance with  the  terms  of  the  contract  of  ihe 
vendor  and  vendee.    The  testimony  introda- 
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ced  by  tbe  defendants  square'y  contradicts 
that  gflven  on  behalf  of  the  plaintiff.  We 
are  fully  peranaded  the  evidence  adduced  was 
sufficient  to  support  the  decree,  and  It  Is  ac- 
cordingly affirmed.    Affirmed. 


BROWN  et  al.  t.  HNO  et  al. 
(Sapreme  C!oart  of  Nebraska.    May  19,  1896.) 
BsTOPPBi.  IN  Pais— AoE.voT— Apparrnt  Adthob- 

iTT — SurrioiBKCT  OP  Evidence. 

1.  Where  one,  by  his  words  or  conduct, 
willfully  causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the  same 
time.  Cain  v.  Boiler,  60  N.  W.  f,  41  Neb.  721, 
and  cases  there  cited,  followed. 

2.  The  apparent  authority  of  an  agent 
which  will  bind  his  principal  is  such  authority 
as  an  agent  appears  to  have  by  reason  of  the 
actual  authority  which  he  has.  Creighton  v. 
Finlayson,  64  N.  W.  1103,  46  Neb.  457. 

3.  The  evidence  examined,  and  held  to  sus- 
tain the  finding  of  the  district  court  that  the 
appellants  had  oy  their  conduct  est(H>ped  them- 
selves from  claiming  or  asserting  a  mortgage 
lien  upon  certain  chattel  property. 

4.  Evidence  examined,  and  held  to  sustain 
the  finding  of  tbe  district  court  that  one  of  the 
appellants  was  the  agent  of  the  other,  and  act- 
ed within  the  scope  of  his  authority  in  making 
certain  representations  set  out  in  the  opinion. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Hall  county; 
Harrison,  Judge. 

Action  by  Clossa  E.  Brown  and  another 
against  E.  L.  Eno  and  others  for  injunction. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal   Affirmed. 

W.  H.  Thompson,  for  appdlants.  Abbott  & 
Caldwell  and  Willis  L.  Hand,  for  appellees. 

RA6AN,  C.  In  June,  1890,  E.  L.  Eno  and 
W.  D.  Moulton  sold  to  William  Haynes  the 
fumituie  and  fixtures  of  the  Palmer  House, 
nn  hotel  in  the  city  of  Grand  Island.  Haynes, 
in  part  payment  of  said  furniture  and  fixtures, 
conveyed  to  Eno  &  Moulton  certain  real  es- 
tate, the  same  being  at  tbe  time  Incum- 
bered by  mortgages  aggregating  the  amoimt 
of  $6,420.  These  mortgages  were  at  the 
time  not  due,  but  as  they  matured  were  to 
be  paid  off  by  Haynes.  Haynes  paid  the 
balance  of  the  purchase  price  of  the  furni- 
ture and  fixtures  by  executing  and  deliver- 
ing to  Eno  &  Moulton  his  promissory  note 
for  $7,500.  He  secured  this  last  note  by 
chattel  mortgage  upon  tbe  furniture  and  fix- 
tures purchased  of  Eno  &  Moulton,  and  also 
executed  and  delivered  to  them  another  note 
at  the  same  time  for  $6,420,  and  secured  tbe 
same  by  a  second  mortgage  upon  said  furni- 
ture pnd  fixtures.  This  last  note  and  mort- 
gage were  given  to  Eno  &  Moulton  to  se- 
cure Haynes'  promise  and  agreement  to  pay 
off  and  discharge  the  mortgages  existing  up- 
on the  real  estate  which  he  had  conveyed  to 
them  as  part  payment  for  the  furniture  and 


flxtnies  purchased.  Clossa  E.  Brown  and 
Elwood  Brown  brought  this  suit  in  equity  to 
the  district  court  of  Hall  coimty  against  Eno 
&  Moulton,  alleging  In  tbeir  petition,  in  sub- 
stance: That  in  October,  1890,  they  had  pur- 
chased of  Haynes  the  furniture  and  fixtures 
of  said  Palmer  House.  That  at  the  time  of 
maUng  said  purchase  there  existed  of  record 
in  Etall  county  against  the  furniture  and 
fixtures  purchased  In  favor  of  Eno  &  Moul- 
ton the  two  chattel  mortgages  above  men- 
tioned of  $7,500  and  $6,420,  respecUvely. 
That  part  of  the  debt  secured  by  these  mort- 
gages was  at  that  time  past  due.  That  they 
hsd  no  knowledge  as  to  how  much  of  said 
mortgage  debts,  if  any,  had  been  paid.  That 
they  ig;>plled  to  Eno  &.  Moulton  for  informa- 
tion as  to  how  much  of  said  debts  secured 
by  mortgages  on  said  property  remained  un- 
paid, and  tliat  Eno  &  Moulton  informed  them 
that  the  total  amount  remaining  unpaid  on 
said  mortgages  did  not  exceed  the  sum  of 
$10,000.  That  they  believed  in  and  relied 
upon  this  statement,  and  purchased  the  fur- 
niture and  fixtures  from  Haynes  at  a  price 
exceeding  $20,000,  all  of  which  consideration, 
except  the  sum  of  $10,000,  they  paid  directly 
to  Haynes;  and  that  they  paid  said  $10,000 
to  Haynes  as  follows:  On  the  day  they  pur- 
chased the  furniture  and  fixtures  of  Haynes 
they  made  a  cash  payment  of  $2,000,  which, 
by  an  agreement  between  Haynes  and  Eno 
&  Moulton,  they,  the  Browns,  paid  directly  tu 
Eno  &  Moulton,  bistead  of  to  BLaynes;  and 
on  the  date  of  said  purchase  they,  the  said 
Browns,  executed  to  the  said  EEaynes  their 
notes,  aggregating  $8,000,  due  at  certain  stat- 
ed times,  and  by  agreement  between  Haynes, 
Eno  &  Moulton,  and  the  Browns  these  notes. 
Instead  of  being  delivered  to  Haynes,  were 
deposited  in  a  bank  in  Grand  Island,  and  as 
fast  as  they  matured  and  were  paid  by  the 
Browns  the  proceeds  were  to  be  paid  over 
to  Eno  &  Moulton  in  discharge  of  the  balancr 
due  them  on  their  debts  secured  by  mort- 
gages on  the  furniture  and  fixtures.  That 
they,  the  Browns,  paid  the  said  $8,000  of 
notes  as  they  matured,  and  the  same  were 
paid  over  to  Eno  &  Moulton  as  agreed.  That 
but  for  the  representations  of  Eno  &  Moulton 
that  the  total  amount  of  their  liens  against 
the  property  and  fixtures  did  not  exceed  the 
sum  of  $10,000,  they,  the  Browns,  would  not 
imve  paid  over  to  Haynes  as  much  of  the 
purchase  price  of  the  furniture  and  fixtures 
as  they  did.  That  they  would  have  retain- 
ed control  of  sufficient  amotmt  of  the  pur- 
chase price  to  have  discharged  the  liens  of 
Eno  &  Moulton  against  the  property  pur- 
chased. That  Eno  &  Moulton,  claiming  that 
there  was  a  balance  of  about  $800  due  to 
them  from  Haynes,  which  was  secured  by 
the  chattd  mortgages  on  the  furniture  and 
fixtures,  had  seized  said  furniture  and  fix- 
tures Tmder  said  mortgages,  and  were  pro- 
ceeding to  advertise  and  sell  them  In  pursu- 
ance of  the  statute,  to  make  and  raise  the 
sum  claimed  to  be  due  them  from  Haynes. 
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The  prayer  of  the  petition  was  for  an  In- 
junction perpetually  restraining  Eno  &  Moul- 
ton  from  foreclosing  their  chattel  mortgage 
against  the  furniture  and  flztures.  The  court 
foand  the  Issues  in  favor  of  the  Browns,  and 
rendered  a  decree  as  prayed,  and  Eno  &  Moul- 
ton  have  appealed. 

1.  The  first  arg^ument   relied  on  here  for 
tbe  reversal  of  this  decree  is  that  the  finding 
of  the  district  court  la  not  sustained  by  suf- 
ficient evidence.     The  evidence  on  behalf  of 
the  appellees  tends  very  strongly  to  support 
ail  the  aHegations  of  their  petition.    It  tends 
to  show  that  in  June,  1890,  they  purchased 
the    furniture   and   fixtures   of   the   Palmer 
House  from  Haynes;   that  the  purchase  price 
was  something  over  $20,000;   that  they  ex- 
amined   the    records    of    HaU    county,    and 
I   foimd  there  two  mortgages  existing  against 
j   the  furniture  and  fixtures  which  they  were 
J  about  to  purchase,  in  favor  of  Eno  &  Moul- 
i   ton.     These   mortgages  secured  two  debts, 
one  for  $7,500  and  the  other  for  $6,420.    That 
tbereuiMn  they  informed  Mr.  Moulton  tliat 
they  were  negotiating  for  tbe  purchase  of  the 
furniture  and  fixtures  of  tbe  Palmer  House 
from   Haynes,   and    Inquired    of  him   what 
'    amount  of  the  debts  owing  to  Eino  &  Moul- 
ton   by  Haynes   and  secured   by   mortgages 
on  tbe  furniture  and  fixtures  remained  un- 
paid.   Ttatt  he  Informed  them  that  the  total 
amount  remaining  unpaid  on  said  debts  se- 
cured by  said  mortgages  did  not  exceed  $10,- 
000.     That  the  trade  was  then  consummated 
wltli  Haynea;   tbe  entire  purchase  price  ex- 
cept $10,000  paid  over  to  Haynes.     That  by 
agreement  between  Moulton,  the  Browns,  and 
'    Haynes  the  remaining  $10,000  due  Haynes  on 
tbe  purchase  made  by  tbe  Browns  was  paid 
to  EJno  &  Moulton  as  follows:     $2,000  cash 
was  paid  to  them,  and  credited  on  the  note 
held  by  them  against  Haynes.     Tbe  Browns 
executed  and  delivered  to  Haynes  their  notes 
for  various  sums  of  money,  but  aggregating 
$8,000,  and  due  at  stated  times  in  the  future, 
and  by  an  agreement  between  Haynes  and 
,  Moulton  and  the  Browns  these  notes  were 
deposited  In  a  banic  in  Grand  Island,  and 
were  to  be  paid  there  by  the  Browns  as 
they  matnred,  and  the  bank  was  to  apply  the 
proceeds  of  those  notes  to  the  discliarge  of 
the  balance  of  the  debt  owing  by  Haynes  to 
Eno  &  Moulton,  and  which  debt  was  secured 
l)y  tbe  mortgages  on  the  furniture  and  fix- 
tures, as  already  stated.    At  the  time  of  this 
agreement    Moulton    extended    the   time   of 
:•   tbe  payment  of  the  debt  due  to  him  and  Eno 
(>(  from  Haynes  so  as  to  make   it  mature  at 
r    tbe   same  time    which   the   notes    that   the 
:;■  Browns  had  given  to  Haynes  would  mature: 
:    and  that  they,  the  Browns,  relied  upon  the 
'    representations  made  by  Moulton  as  to  the 
-.    amount  due   him   and   Eno   on   their   mort- 
^'   fnges  against  Haynes,  and  acted  upon  such 
,-    reoresentations.      That    they    possessed    no 
<   knowledxe  or  information  as  to  how  much  re- 
::-  malned  due  to  Eno  &  Moulton  on  their  mort- 
Ti!  gages  against  Haynes,  and  that,  bad  they 


known  that  Eno  &  Moulton  claimed  more 
than  $10,000  on  said  mortgages,  they  would 
have  retained  out  of  wliat  they  agreed  to  pay 
Haynes  for  the  furniture  and  fixtures  a  sum 
sufficient  to  have  discharged  the  liens  of  Bno 
&  Moulton  against  the  property,  as  by  the 
terms  of  the  sale  between«the  Browns  and 
Haynes  the  latter  was  to  furnish  them  a 
clear  title  to  the  furniture  and  fixtures.  The 
testimony  on  behalf  of  Eno  &  Moulton  tend- 
ed to  show  that  they  made  no  representations 
to  the  Browns  as  to  what  was  due  them  from 
Haynes.  The  evidence  on  which  the  district 
court  acted  was  confiictlng.  It  was  not  of 
the  clearest  or  most  satisfactory  character, 
but  it  is  sufficient  to  sustain  bis  finding  ttiat 
Eno  &  Moulton  represented  to  the  Browns 
before  they  purchased  the  furniture  and  fix- 
tures of  Haynes  that  the  amount  of  their 
claims  against  the  furniture  did  not  exceed 
$10,000;  that  the  Browns,  having  no  Imowl- 
edge  of  the  fact,  relied  upon  this  statement, 
purchased  the  furniture  and  fixtiues,  and 
paid  all  consideration  therefor  except  $10,- 
000  to  Haynes.  The  case  of  the  appellees  Is 
an  invocation  of  the  well-known  doctrine  of 
equitable  estoppel.  In  Grant  v.  Croiwey,  8 
Neb.  205,  is  a  statement  of  the  doctrine  as 
follows:  "Where  one,  by  his  words  or  con- 
duct, willfully  causes  another  to  believe  In 
the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  tbe 
same  time."  See,  also,  Newman  v.  Mueller, 
10  Neb.  023,  20  N.  W.  843;  Blodgett  v.  Mc- 
Murtry,  34  Neb.  782,  52  N.  W.  706;  Cain  v. 
Boiler,  41  Neb.  721,  60  N.  W.  7;  Vlergutz 
V.  Aultman,  Miller  &  Co.,  46  Neb.  141,  C4 
N.  W.  683. 

2.  All  the  representations  which  the  appel- 
lees allege  were  made  to  them  by  Eno  & 
Moulton  were  made  by  Moulton.  The 
Browns  bad  no  conversation  or  dealings  with 
B<no  prior  to  the  time  they  purchased  the  fur- 
niture and  fixtures  in  controversy  from 
Haynes,  and  it  Is  now  insisted  tliat  the  rei>- 
resentatlons  made  by  Moulton  to  the  Browns 
.were  not  binding  upon  Eno,  and  tliat  the  de- 
cree, as  against  him,  at  least,  must  be  re- 
versed. The  district  court  has  found  in  effect 
ttiat  Moulton  in  all  that  he  said  and  did  was 
acting  as  the  agent  of  Eno,  and  that  the  rep- 
resentations tliat  he  made  to  Brown  were 
representations  made  within  the  scope  of  his 
authority  as  Eno's  agent.  The  point  is  a 
very  close  one,  but  we  think  the  district  court 
was  Justified  in  finding  and  inferring  from 
the  evidence  that  the  notes  and  mortgages  of 
Eno  &  Moulton  were  tbeir  joint  propoty; 
that  Eno  &  Moulton  were  the  joint  payees 
of  said  notes  and  mortgages;  that  these 
notes  and  mortgages  were  In  the  possession 
or  under  the  control  and  subject  to  the  di- 
rection of  Moulton,  acting  for  himself  and 
for  Eno;  and  that  Moulton,  in  making  the 
representation  he  did  as  to  the  luuountdue 
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on  said  noteB  and  mortgages  did  not  tran- 
scend the  scope  of  his  authoritr  as  Eno's 
agent  "The  apparent  authority  of  an  agent 
wliich  will  bind  his  principal  is  snch  author- 
ity as  an  agent  appears  to  have  by  reason 
of  the  actnal  authority  which  he  has." 
Crelghton  v.  Finlayson,  46  Neb.  457,  64  N. 
W.  1103,  and  cases  there  cited.  It  appears 
from  the  evidence  that  the  notes  and  mort- 
gages belonging  to  Eno  &  Moulton  were  in 
Moulton's  possession,  or  under  hla  control, 
and  subject  to  his  direction;  that  he  had  au- 
thority to  collect  these  notes  and  mortgages, 
and  to  extend  the  time  of  their  payment  on- 
tll  the  maturity  of  the  notes  g^ven  by  the 
Browns  to  Haynes,  so  that  those  notes,  when 
paid,  should  pay  the  notes  of  Eno  &  Moulton. 
This  being  Moulton's  actnal  authority,  we 
cannot  say  that  the  conclusion  of  the  district 
court  that  Moulton  was  acting  within  the 
scope  of  his  authority  when  he  made  the  rep- 
resentation to  the  Browns  as  to  the  amount 
unpaid  on  the  Eno  &  Moulton  debt  is  unsup- 
ported by  the  evidence.  The  decree  Is  a£- 
flrmed.    Affirmed. 

HARRISON,  J.,  not  sitting. 


DAVIS  et  aL  v.  RAVENNA  CREAMERY 

CO.  et  aL 
(Sapreme  Conrt  of  Nebraska.    May  IB,  1896.) 

COKTRACTS  —  InMBPRSTATION  —  CORPORATIONS  — 

Liability  0!f  Contracts  of  Pkomotbrs. 

1.  Where  a  contract  is  ambiKuons,  a  prac- 
tical construction  placed  upon  it  by  the  par- 
ties thereto  should  prevail  over  any  mere  tech- 
nical interpretation. 

2.  In  case  a  contract  is  partly  written  and 
partly  of  printed  form,  the  writing  controls  ia 
case  of  inconsistency  of  provisions. 

3.  Tlie  contract  set  out  in  the  opinion  be- 
tween plaintiffs  and  various  Bub8cril>er8  for  the 
erection  and  equipment  of  a  butter  and  cheese 
factory  construed,  and  hdd  to  be  severai,  and 
not  joint,  and  that  each  subscriber  was  liable 
to  the  plaintiifs  to  the  amount  of  his  subscrip- 
tion only. 

4.  The  subscribers,  in  pursuance  of  said 
contract,  incorporated  under  the  laws  of  this 
state.  Held,  that  snch  corporation  was  not  lia- 
ble on  the  contract,  and  that  plaintiffs  cannot 
enforce  a  mechanic's  lien  on  the  property  for 
the  amount  of  the  unpaid  subscriptiona. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  Daniel  J.  Davis  and  T.  J.  Ran- 
kin, partners  as  Davis  &  Rankin,  against  the 
Ravenna  Creamery  Company  and  otbM«. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Dryden  &  Main,  for  appellants.  Calkins 
&  Pratt  and  Marston  &  Nevlus,  for  appellees. 

NORVAL,  3.  This  Is  an  action  by  Daniel 
J.  Davis  and  T.  J.  Rankin,  a  firm,  doing 
business  imder  the  name  and  style  of  Davis 
&  Rankin,  against  the  Ravenna  Creamery 
Company,  and  Erastus  Smith  and  44  other 
subscribers  to  the  stock  of  said  company,  to 


foreclose  a  mechanic's  Uen.  There  was  a  de- 
cree for  the  defendants,  and  plaintiffs  appeaL 
It  appears  from  the  record  that  on  the  24tb 
day  of  August  1888,  Davis  &  Rankin  enter- 
ed into  a  written  agreement  with  the  individ- 
ual defendants  tu  erect  and  equip  a  butter 
and  cheese  factory  at  Ravenna,  according  to 
certain  specifications.  The  following  is  a 
copy  of  the  contract  excepting  the  parts  not 
material  to  the  present  Inquiry:  "We,  Davis 
&  Rankin,  parties  of  the  first  part  hereby 
agree  with  the  undersigned  subscribers  hereto, 
parties  of  the  second  part  to  build,  erect  com- 
plete, and  equip  for  said  parties  of  the  second 
part  a  combined  butter  and  cheese  factory, 
at  or  near  Ravenna,  Nebraska,  as  follows, 
to  wit:  *  *  *  Said  building  shall  be  con- 
structed and  finished  In  substantial  accord- 
ance with  the  specifications  herein,  in  a  thor- 
ough and  workmanlike  manner,  the  engine, 
boiler,  and  all  the  machinery  and  fixtures 
sliall  be  properly  set  up,  and  shall  be  in  good 
running  order  before  the  parties  of  the  sec- 
ond part  shall  be  required  to  pay  for  said  fac- 
tory. The  parties  of  the  second  part  hereby 
agree  to  furnish,  at  their  own  expense,  suit- 
able land  for  said  building,  together  with 
sufficient  water  on  said  lot  for  the  use  of 
said  building,  and  they  shall  be  credited 
therefor,  as  payment  on  said  contract,  the 
sum  of  $300.00;  and  It  is  further  understood 
that,  In  case  the  said  second  party  stiall  fail 
to  famish  said  land  and  water  within  ten 
days  after  the  execution  of  this  contract, 
then  said  Davis  &  Rankin,  at  their  option, 
may  furnish  said  land  and  water.  *  *  * 
Said  Davis  &  Rankin  agree  to  erect  said  but- 
ter and  cheese  factory,  as  set  forth  by  the 
above  specifications,  for  the  sum  of  sixty- 
eight  hundred  and  fifty  dollars  ($6,8;>0.OO), 
payable  half  cash  when  completed,  balance 
in  four  montlis  from  time  the  creamery  is 
completed,  by  giving  secured  notes  at  the 
rate  of  ten  per  cent,  per  annum;  and  it  is 
hereby  understood  that  subscribers  are  liable 
only  for  amount  and  number  of  shares  sign- 
ed by  them  sliares  to  be  for  one  hundred  and 
fifty  dollars  each.  We,  the  subscribers,  agree 
to  pay  the  alwve  amount  for  said  butter  and 
cheese  factory  when  completed,  payment  as 
above;  and  we,  the  said  subscribers,  agr(« 
to  accept  the  same  as  soon  as  completed  ac- 
cording to  said  specifications.  Said  building 
to  be  completed  within  ninety  days,  or  there- 
about, after  the  above  amount  $6,8-50.00,  Is 
subscribed.  As  soon  as  the  above  amount  of 
$6,850.00  Is  suljscribed,  or  in  a  reasonable 
time  thereafter,  the  said  subscribers  agree 
to  incorporate  under  the  laws  of  the  state,  as 
therein  provided,  fixing  the  aggregate  amount 
of  stock  at  not  less  than  $6,850.00,  to  be  di- 
vided Into  shares  of  $150  each.  Said  share 
or  shares,  as  alx>ve  stated,  to  be  Issued  to  the 
subscribers  hereto  in  proportion  to  their  paid- 
up  interest  herein.  It  is  hereby  understood 
that  Davis  &  Rankin  will  not  be  responsible 
for  any  pledges  or  promises  made  by  their 
agents  or  repreneutatives  that  do  not  appear 
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in  mis  contract,  and  a  part  thereof,  either  lu 
print  or  writiii£.  For  a  faithful  performance 
ef  our  respective  parts  of  the  abore  contract 
we  bind  onrselTes,  our  heirs,  executors,  ad- 
minlstratorB,  and  assigns.  Bxecnted  and 
dated  this  24th  day  of  August,  1889."  The 
contract  was  executed  by  the  plaintiffs,  rep- 
resented by  a  duly-authorized  agent,  and  was 
also  signed  by  each  of  the  indlTidual  de- 
fendants, in  the  following  form: 

Name  of         No.  of  Amonnt  of  Stock  after 
Sabacribera.      Shares.  Incorporation. 

ErastuB  Smith.        3.  $450. 

C.  B.  DaTls.  1.  $150. 

The  signature  of  Mr.  Davis  is  followed  by 
the  names  of  43  others,  making  the  aggregate 
amount  ef  subscriptions  $6,850.  The  factory 
was  constructed  and  equipped  by  the  plain- 
tiffs in  accordance  with  the  terms  of  the  con- 
tract upon  the  lot  furnished  by  the  subscrib- 
ers to  the  scheme,  and  plaintiffs  have  collect- 
ed in  cash  and  notes,  from  various  subscrib- 
ers, $5,552.76;  leaving  $997.24,  of  the  con- 
tract price,  with  interest,  unpaid  and  imse- 
cnred,  after  deducting  $300,  for  the  value  of 
the  site.  For  this  balance,  plaintiffs  filed, 
within  the  statutory  period,  a  statement 
claiming  a  mechanic's  lien.  Which  of  the 
subscribers  have  failed  to  pay  or  secure  their 
Bubscriptions,  the  petition  does  not  allege.  It 
also  appears  that  shortly  after  the  execution 
of  the  contract  and  in  pursuance  of  Its 
provisions, 'the  Ravenna  Creamery  Company 
was  incorporated,  by  the  subscribers,  and 
said  company  has  ever  since  been  in  posses- 
sion of,  and  operated,  the  plant  as  owner. 
Upon  the  trial,  the  district  court  made  find- 
ings that  the  contract  created  a  several  lia- 
bility on  the  part  of  each  subscriiier  to  the 
amount  of  his  individual  subscription  only, 
and  that  plaintiffs  liave  no  lien  on  the  fac- 
tory for  the  balance  due  them  for  its  erec- 
tion. 

This  case  liluges  upon  the  construction  to 
be  placed  upon  the  contract  above  set  out 
If  a  Joint  and  several  obligation  is  Imposed 
apon  the  subscribers  to  pay  the  whole  con- 
tract price,  then  the  decree  of  the  lower 
court  caimot  stand.  On  the  other  band,  if 
their  undertaking  was  several  only,  binding 
them  to  pay  the  amount  set  opposite  their 
respective  names,  which  sum  varies  from 
$75  to  $450,  the  plaintiffs  are  not  entitled  to  a 
lien.  The  contract  is  partially  printed,  and 
a  portion  in  writing.  The  first  sentence 
thereof  Is  printed,  and  reads  that  "we,  Davis 
&  Bankin,  parties  of  the  first  part  hereby 
agree  with  the  undersigned  subscribers  here- 
to, parties  of  the  second  part,"  etc.  There 
are  the  following  printed  clauses  In  the 
agreement:  "The  parties  of  the  second  part 
hereby  agree  to  furnish,  at  their  own  ex- 
pense, suitable  lands  for  said  building,"  etc.; 
and  "we,  the  subecril)ers,  agree  to  pay  the 
above  amonnt  for  said  butter  and  cheese  fac- 
tory when  completed,  payment  as  above;  and 
we,  the  said  subscribers,  agree  to  accept  the 
same  as  soon  as  completed  according  to  said 


specificatloiui."  If  these  clauses  were  con- 
strued by  themselves,  without  regard  to  oth- 
er provisions  relating  to  the  character  of  the 
obligation  assumed  by  the  several  subscrib- 
ers, we  would  not  hesitate  to  say  that  their 
undertaking  was  a  Joint  oncf,  binding  them 
to  pay  the  full  sum  of  $6,500.  But  there  Is 
another  stipulation  which  was  written  Into 
the  printed  form  used,  in  preparing  the 
agreement  which  must  not  be  overlooked  In 
determining  the  purport  of  the  contract  It 
declares  that  "it  is  hereby  understood  that 
subscribers  are  liable  only  for  the  amount 
and  number  of  shares  signed  by  them, 
shares  to  be  for  one  hundred  and  fifty  dol- 
lars each."  This,  taken  in  connection  with 
the  manner  In  which  the  contract  was  sign- 
ed by  the  individual  defendants,  and  the 
provision  relating  to  Incorporation,  shows 
that  It  was  not  the  intention  that  each 
should  alone  be  liable  for  the  subscriptions 
of  all,  but  rather  that  each  person  signing 
agreed  to  pay  the  sum  subscribed  by  him- 
self, and  no  more.  Manifestly,  this  was  the 
Intention  of  all  the  parties  to  the  agreement 
and  was  so  understood  by  them  at  the  time. 
This  must  have  been  the  construction  placed 
upon'  the  contract  by  plaintiffs'  agent  D.  F. 
Olbbons,  who  was  sent  by  them  to  Ravenna 
to  make  settlement  after  the  factory  was 
completed.  He  testifies  that  "I  began  the 
work  of  collecting,  and  was  requested  by 
plaintiffs  to  collect  from  each  IndivlduaL 
This  I  endeavored  to  do,  although  It  was 
much  more  trouble  and  expense  to  me.  I 
proceeded  in  my  woriL  of  collecting  until.  In 
cash  and  notes,  I  bad  received  about  $5,500, 
and  there  I  stuck;  couldn't  get  any  more, 
the  parties  claiming  that  those  who  had  al- 
ready paid  did  not  owe  any  more,  and  par- 
ties who  had  not  paid  had  their  own  pretext 
or  reasons  for  not  paying,  or  were  worth- 
less." It  was  also  shown  by  this  witness' 
testimony  that  he  accepted  of  some  of  the 
subscribers  unsecured  notes,  while  the  con- 
tract called  for  them  to  be  secured.  He 
says  he  did  this  "simply  as  an  evidence  of 
indebtedness,  •  •  ♦  and  as  an  accommo- 
dation to  the  various  subscribers."  It  was 
after  he  had  fUled  to  collect  the  full  con- 
tract price  that,  for  the  first  time,  the  re- 
sponsible subscribers  were  told  that  they 
must  make  up  the  deficit;  whereupon  Mr. 
Gibbons  was  by  them  informed  "that  each 
person  was  only  holden  for  what  he  signed." 
The  evidence  discloses  that  both  parties  re- 
garded the  liability  of  the  subscription  as 
several  merely  up  to  the  time  it  was  discov- 
ered that  the  whole  sum  was  not  collectible, 
and  we  would  be  Justified  in  adopting  the 
practical  construction  placed  upon  the  c<»i- 
tract  by  the  parties  themselves.  But  we 
need  not  rest  our  decision  upon  that  ground 
alone.  It  is  a  familiar  canon  of  interpreta- 
tion that  a  contract  must  be  considered  as 
an  entirety,  In  order  to  ascertain  the  true  in- 
tention of  the  parties.  There  is  another 
well-recognized  rule  of  construction  that  a 

Digitized  by  VjOOQlC 


438 


67  NORTHWESTERN  UEPOItTEU. 


(Nea 


writtfin  stipnlation  In  a  contract  will  prevail 
over  a  printed  provision  therein.  Applying 
these  laws  of  construction  to  the  case  at  bar, 
we  are  persuaded  that  the  contract  was  sev- 
eral, and  not  Joint,  and  that  each  subscriber 
Is  liable  only  tor  the  amount  he  agreed  to 
pay. 

While  It  Is  true  the  printed  portion  of  the 
contract  contains  some  language  which  ad- 
mits of  a  construction  that  the  obligation 
was  Joint,  stiU,  reading  the  whole  agree- 
ment, the  Intention  Is  manifest  that  each 
subscriber  did  not  Intend  to  bind  himself  In- 
dividually to  pay  the  entire  contract  price 
of  the  factory,  else  he  would  not  have  writ- 
ten after  his  name  the  amount  subscribed  by 
him,  nor  would  it  have  been  expressly  stipu- 
lated that  each  subscriber  should  be  liable 
for  his  own  subscription  alone.  In  Clark, 
Cont  p.  601,  the  author,  In  discussing  Joint 
and  several  contracts,  observes:  "In  all 
cases  the  Intention  of  the  parties  la  to  be 
sought,  and  must  govern.  Wherever  the 
debt  Is  payable  by  two  or  more  persons,  as 
where  the  words  "We  promise,'  etc.,  are  used, 
the  liability  Is  prima  fade  Joint,  and  not  sev- 
eral, nor  Joint  and  several;  but  the  use  of 
such  expressions  will  not  make  the  promise 
Joint  if,  from  the  whole  instrument,  a  con- 
trary Intention  appears.  *  •  •"  In  the  case 
of  subscriptions  by  a  number  of  persons  to 
promote  some  common  enterprise,  the  prom- 
ises, though  Joint  in  form,  are  held  to  be 
several.  Each  subscriber  Is  held  to  promise 
severally  to  pay  the  amount  of  his  subscrip- 
tion, and  an  action  against  all  subscribers 
Jointly  will  not  lie.  It  dearly  appears  from 
the  cliaracter  of  such  a  contract  that  each 
subscriber  only  Intends  to  bind  himself  for 
his  own  subscription,  and  this  intention 
must  prevail,  notwithstanding  the  Joint  form 
of  the  promise.  The  text  Is  sustained  by 
numerous  authorities,  and  our  conclusion  is 
in  harmony  therewith.  Contracts  in  form 
and  essential  features  almost  Identical  with 
the  one  before  us  have  been  similarly  con- 
strued In  the  following  cases:  Manufactur- 
ing Co.  V.  Barber,  51  Fed.  148;  Manufactur- 
ing Co.  V.  Jones,  14  O.  C.  A..  30,  66  Fed.  124; 
Davis  &  Rankin  Bldg.  &  Manuf'g  Co.  v. 
HiUsboro  Creamery  Co.  (Ind.  App.)  37  N.  B. 
549;  Manufacturing  Co.  v.  Booth,  Id.  818; 
Davis  &  Rankin  Bldg.  &  ManuPg  Co.  v.  Mc- 
Kinney  (Ind.  App.)  38  N.  E.  1093;  Davis  ▼. 
Belford,  70  Mich.  120,  37  N.  W.  919;  Gibbons 
V.  Grinsel,  79  Wis.  365,  48  N.  W.  235;  Frost 
V.  Williams  (S.  D.)  50  N.  W.  964;  Gibbons  v. 
Bente  (Minn.)  53  N.  W.  750;  Manufacturing 
Co.  V.  Murray  (Mich.)  60  N.  W.  437;  Manu- 
facturing Co.  ▼.  Cupp  (Wis.)  62  N.  W.  520. 
The  only  case  directly  in  point  that  has  been- 
called  to  our  attention,  which  holds  that  a 
contract  like  the  one  at  bar  imposed  a  Joint 
llablUty,  Is  Davis  v.  Shafer,  50  Fed.  764, 
which  decision  the  circuit  court  of  appeals 
for  this  circuit  declined  to  follow,  in  Man- 
ufacturing Co.  V.  Jones,  14  C.  C.  A.  30,  66 
Bed.  124,  and  It  was  expressly  disapproved 


In  some  of  the  other  cases  cited  above.  In 
Manufacturing  Co.  y.  E^oke  (Minn.)  57  N. 
W.  62,  it  was  held  that  the  defendant  as- 
sumed a  Joint  obligation  to  pay  the  contract 
for  the  erection  and  equipment  of  a  cream- 
ery. It  Is  dlstlnguisbable  from  this  case. 
The  contract  there  construed  was  materially 
different  from  the  one  under  consideration. 
It  contained  a  provision  to  the  effect  that 
the  subscribers,  after  paying  25  petr  cent.  In 
cash,  should  settle  the  balance  "by  good  ap- 
proved Joint  notes."  Clearly,  they  Jointly 
assumed  the  payment  of  the  contract  price. 
In  Davis  v.  Bronson  (N.  D.)  50  N.  W.  836, 
cited  to  support  plaintiffs*  interpretation  of 
the  contract,  there  is  this  resemblance  to 
the  case  before  us:  The  same  parties  were 
plaintiffs  In  both  suits,  and  each  contract 
was  for  the  erection  and  equipment  of  a 
creamery.  In  the  case  alluded  to,  the  de- 
fendants stipulated  to  pay  $5,000  for  the 
plant,  and  there  was  a  general  agreement  on 
the  part  of  all  to  pay  the  sum,  which  was 
not  varied  or  modified  by  any  other  clanso 
In  the  agreement  The  promise  being  a 
Joint,  and  not  a  several,  one,  it  was  correctly 
dedded  that  each  subscriber  was  bolden,  not 
only  for  the  amount  of  his  own  subscription, 
but  for  that  of  the  others  as  well.  In  Holt 
V.  Field,  25  Fed.  123,  the  question  here  in- 
volved did  not  arise,  and  was  not  jMissed 
upon. 

The  decided  weight  of  authority,  aa  well 
as  better  reason,  sustains  the  conclusion  we 
have  reached.  The  contract  being  a  several 
one,  and  plaintiffs  having  agreed  to  accept 
the  individual  obligation  of  the  several  sub- 
scribers, no  personal  Judgment  can  be  re- 
covered against  them  for  the  balance  due. 

Is  the  Ravenna  Creamery  Company  liable 
for  the  unpaid  contract  price,  and  can  a  lien 
be  enforced  against  the  plant  In  Its  bands? 
Counsel  for  plaintiffsargueforthe  affirmative 
of  the  proposition.  To  us  i:  seems  tliat  the  con- 
clusion reached  as  to  the  character  and  scope 
of  the  contract,  in  effect  settles  these  points 
adversely  to  the  contention  of  counseL  If 
the  corporation  is  personally  liable,  it  Is  not 
because  of  any  contract  it  entered  into  with 
plaintiffs,  for  It  made  none.  No  Intent  to 
bind  the  corporation  is  disclosed  by  the 
agreement  set  out  In  this  opinion,  nor  doo 
It  appear  from  the  record  that  It  ever  as- 
sumed the  payments  of  the  several  subscrib- 
ers. The  contract  being  several,  plaintiffs 
were  not  entitled  to  a  mechanic's  Hen  on  the 
Joint  property  for  the  unpaid  contract  price. 
Whether  a  lien  can  be  enforced  upon  the 
separate  interests  of  the  delinquent  subscrib- 
ers does  not  arise  In  this  case,  since  the  pe- 
tition is  framed  upon  the  theory  that  the 
contract  was  joint  and  not  several,  and  It 
does  not  aver  which  subscribers  have  failed 
to  pay.  To  hold  that  plaintiffs  can  enforc* 
a  Hen  on  this  property  would  Indirectly  re- 
quire each  paying  subscriber  to  pay  more 
than  he  expressly  promised.  The  conclusion 
Is  irresistible  that  the  corporation  defendant 
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c&nnot  be  eubjected  to  a  personal  judgment, 
nor  can  a  mechanic's  lien  be  enforced  on  Its 
property  for  the  unpaid  contract  price.  See 
autboritlea  already  cited.  The  decree  is  af- 
firmed.   Affirmed. 


WEST  T.  CITY  OP  OMAHA. 
(Supreme  Court  of  Nebraska.    May  19,  1896.) 

CONDBMSJiTION  PROOSBniSOS— IWTERBBT  ox  Aw*RD 
— WaITIR— E7IDBMCB  Of  VaLCB— SUBWCIBNOT. 

1.  A  petition,  filed  with  and  acted  upon  by 
the  proper  authorities  of  the  city  of  Omaha, 
was  as  follows:  "We,  the  undersigned,  owners 
of  the  lots  below  described,  set  opposite  our 
names,  do  hereby  petition  your  honorable  body 
to  cause  to  be  opened  and  extended  Twen^- 
Second  street,  from  the  south  line  of  E.  V. 
Smith's  addition,  south  to  Charles  street,  said 
city.  In  consideration  of  such  action  we  here- 
by waixe  all  right  and  claim  to  prepayment  or 
tender  of  damages  which  may  accrue  to  us 
by  the  appropriation  of  any  of  our  real  estate 
therefor,  or  otherwise.  Our  damages  to  be  du- 
ly ascntained  and  paid  to  us  as  the  fund  there- 
for may  accrue  from  the  payment  of  assess- 
ments or  special  taxes  as  by  law  provided,  or 
through  the  judgment  of  the  courts.  Said 
street  so  to  be  opened  to  be  sixty-two  (62)  feet 
wide,  the  width  of  the  lots  below  described." 
Held,  that  the  parties  who  signed  the  peti- 
tion each  waived  the  right  to  have  the  dam- 
ages awarded  to  him  by  appraisers  in  con- 
demnation proceedings  of  his  property,  talien  in 
the  course  of  the  improvement  asked  by  the 
petition,  paid  at  the  time  the  property  was  tak- 
en, and  was  not  entitled  to  collect  interest  on 
the  amount  of  the  award  from  the  date  of  the 
appropriation  of  the  property  to  the  time  of 
its  payment  from  funds  derived  from  the  col- 
lection of  the  taxes  levied  for  its  payment. 

2.  Evidence  in  regard  to  the  value  of  a 
lionse  removed  by  plaintiff  from  premises  ap- 
propriated by  the  dty  in  the  course  of  the 
extension  of  a  street,  and  converted  to  his  own 
use,  examined,  and  held  insufficient  to  sustain 
the  finding  of  the  trial  judge  on  this  point. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dougla.s  county; 
Scott,  Jadge. 

Action  by  Joseph  B.  West  against  the  cty 
of  Omaha  to  recover  part  of  an  .Tw.ird  for 
land  taken  by  defendant  and  interest  on  th>> 
entire  award.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.     Reversed. 

E.  W.  Slmeral,  for  plaintiff  In  error.  E.  J. 
Cornish,  for  defendant  In  error. 

HARBISON,  J.  It  appears  that  the  proper 
authorltlea  of  the  city  of  Omaha,  on  or  about 
the  12th  of  September,  1880,  in  the  course  of  a 
proposed  extension  of  Twenty-Second  stre^it, 
appropriated  lot  12  In  Godfrey's  adJitlou  to 
Omaha,  on  which  there  was  then  a  dwcIUrg 
house,  a  bam,  and  certain  other  Impr.)ve- 
ments.  The  city  authorities  hnd  caused  the 
property  to  be  appraised  In  what  may  be 
termed  "condemnation  proceedinss,"  In  the 
maimer  provided  by  law,  and  the  committee 
of  appraisers  made  the  following  report:  "We, 
the  undersigned  committee,  duly  appointed  by 
the  mayor  and  confirmed  by  the  city  council 
of  Omaha  city,  and  tuving  qualiflod  for  ihe 
duty,  as  required  by  law,  to  assess  any  dam- 


ages that  may  arise  by  appropriating  land 
for  the  opening  of  Twenty-Second  street  from 
E.  y.  Smith's  addition  to  Charles  street,  do 
find  the  following  pei'sons  entit'ed  to  the 
amoimt  of  money  as  placed,  to  wit:  *  ♦  ♦ 
Joseph  B.  West  for  lot  12,  Godfrey's  addition, 
$3,720;  and  all  Improvements  thrreon  exrept 
the  bam,  $1,450.  The  bam  to  be  removed  by 
J.  B.  West  •  •  •  Respectfully  submitted, 
with  plat  signed  and  attached;  also,  waiver  of 
notification.  W.  J.  Kennedy.  E.  M.  Sten- 
berg.  W.  H.  Alexander."  The  plaintiff  and 
other  parties  filed  an  acceptance  of  the  assess- 
ment by  the  committee  which  read  as  fol- 
lows: "We,  the  undersigned,  whose  property 
has  been  declared  by  the  city  of  Omaha  neces- 
sary to  be  appropriated  for  the  opening  of 
Twenty-Second  street  south  from  E.  V. 
Smith's  addition  to  Charles  street,  hereby 
agree  to  accept  the  assessment  made  by  W. 
R.  Kennedy,  E.  V.  Stenberg,  and  W.  H.  Alex- 
ander, appraisers  appointed  by  the  council  to 
make  such  assessment  of  damages,  as  satis- 
factory. J.  M.  Marston,  Pres.  Board  Tms- 
tees  Seward  St.  M.  E.  Church.  J.  B.  West, 
Sect.  Board  of  Trustees.  B.  G.  Humphrey. 
J.  B.  West.  Thos.  Meldrum."  After  appraise- 
ment had  been  made,  and  the  plaintiff  had 
abandoned  the  property  and  the  improvements 
thereon  to  the  use  of  the  city.  In  making  the 
proposed  extension  of  the  street,  he  remove  1 
the  house  to  another  part  of  the  city,  and. 
after  placing  it  on  a  lot  and  rep.iir:t!g  it.  sold 
it  It  appears  that  he  had  consent  of  one  or 
two  members  of  the  city  council  and  city  at- 
torney to  remove  the  house,  but  it  Is  conced- 
ed that  this  permission  was  not  sufficient 
and  that  his  removal  of  the  house  wtis  with- 
out any  authority  or  right.  The  city,  when 
it  paid  plaintiff  for  his  property,  retained,  of 
the  amount  assessed  in  his  favor  by  the  ap- 
praisers, the  sum  of  $750,  as  the  value  of  the 
house  taken  by  him.  The  payment  was  not 
made  until  about  18  months  subsequent  to  the 
time  of  the  appropriation  of  the  prii:erty  by 
the  city;  and  the  payment  of  Interest  on  -the 
snni  adjudged  to  be  his  damages,  for  the  time 
stated,  was  refused  by  the  city.  This  ac.ion 
was  brought  by  plaintiff  to  recover  the  amount 
he  claimed  to  be  due  him  for  the  house,  and 
also  Interest  on  the  amount  awarded  him  by 
the  appraisers  from  the  date  his  property 
was  taken  by  the  city  to  the  time  of  the  pay- 
ment of  the  award. 

In  regard  to  the  claim  for  interest  the  de- 
fense pleaded  and  urged  In  behalf  of  the  city 
was  that  the  plaintiff  had,  by  written  instm- 
I  raent.  filed  with  It  and  acted  upon,  waived  the 
j  right  to  recover  any  Interest     The  law  rtlat- 
I  inK  to  the  appropriation  of  property,  as  was 
i  this,  by  the  city,  contemplates  that,  whev  the 
proi)erty  is  taken,  a  tender  or  paymont  of  the 
damages  awarded  shall  then  be  made.     In  or- 
der to  a  compliance  with   this  requirement 
after  the  Improvement  has  been  decided  upon 
and   the   appraisement   made,    reported,   and 
approved,  an  assessment  must  be  made,  and  a 
faud  realized  therefrom  to  make  the  tender 
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or  pajment  Tbls  necessitates  some  delay  In 
thtt  comnieucement  of  tbe  projected  improve- 
menl,  nnd  so  It  would  have  been  In  this  In- 
stance: bat  tbe  plaintiff  and  others,  asking 
for  the  extension  of  tbe  street,  filed  with  the 
city  authorities  the  following  petition: 

"June  11,  18S9, 
"To  the  Honorable  the  Mayor  and  ConncU 
of  the  City  of  Omaha:  We,  the  undersigned, 
owners  of  the  lots  below  described,  set  oppo- 
site our  respective  names,  do  hereby  petition 
your  honorable  body  to  cause  to  be  opened 
and  extended  Twenty-Second  street,  from  the 
south  line  of  B.  T.  Smith's  addition,  south  to 
Charles  street,  said  city.  In  consideration  of 
such  action  we  hereby  waive  all  right  and 
claim  to  prepayment  or  tender  of  damages 
which  may  accrue  to  us  by  the  appropriation 
of  any  of  our  real  estate  therefor,  or  otb'-r- 
wise.  Our  damages  to  be  duly  af^certained 
and  paid  to  us  as  the  fund  therefor  may  ac- 
crue from  the  payment  of  assessment  or  spe- 
cial taxes  as  by  law  provided,  or  through  the 
Judgment  of  the  courts.  Said  streets  to  be 
opened  to  be  sixty-two  (62)  feet  wide,  the 
width  of  the  lots  below  described: 

Nkme.  Lot.       Block.  Addition. 

J.  B.  West       12  Godfrey's  Add. 

•         •«••••" 

The  action  of  the  city  In  respect  to  the  ex- 
tension of  Twenty-Second  street  was  in  com- 
pliance with  the  above  request,  and  the  Im 
provement  was  made,  taxes  levied,  and,  when 
collected,  the  amount  was  paid.  Conceding 
that,  if  property  Is  taken  by  condemnation 
proceedings,  before  payment  or  tender  of  dam- 
ages Is  made,  the  owner  would  be  entitled  to 
Interest  on  the  principal  sum  his  due  from 
tbe  time  of  the  appropriation  of  the  property 
to  the  date  of  the  payment  of  such  sum,  tbe 
right  to  collect  Interest  may  be  waived.  Tie 
only  question  urged  here  Is,  did  tbe  Ins  ru- 
ment  signed  by  tbe  plaintiff  constitute  a  waiv- 
er of  Interest,  or  was  tbe  construction  that  It 
was  such  waiver,  given  it  by  the  trial  jud;;e, 
a  correct  one?  This  must  be  answered  In  tbe 
affirmative.  The  Instrument,  by  Its  terms, 
does  not  delay  the  time  of  payment  beyond 
what  It  would  otherwise  have  been,  but  says: 
"Proceed  with  the  improvement,  taka  the 
property  now,  and  we  will  wait  for  the  manej 
until  tbe  time  elapses  necessary  for  the  as- 
sessment and  its  collection."  Nothing  became 
due  the  parties  under  It  until  such  time  as 
the  funds  were  collected;  no  enforceable 
claim  existed  In  their  favor  until  tbe  time 
stated  in  the  Instrument.  The  right  to  tender 
or  payment  at  the  time  of  the  appropi-iatlon 
of  the  property  was  waived  in  direct  terms. 
If  it  be  said  that  this  was  a  forbearance  of 
payment  of  the  awards  for  the  necessary 
length  of  time,  It  may  be  answered  that  It 
was  a  forbearance  or  delay  not  at  the  Instance 
of  tbe  debtor,  was  one  which,  of  the  debt,  r's 
own  volition,  would  not  have  been  created 
or  existed,  but  was  of  tbe  creation  of  the 
eredltora,— was  at  their  Instance  and  request 


The  trial  judge  did  not  err  in  holding  tliat. 
the  plaintiff  was  not  entitled  to  collect  Intrr- 
est. 

It  Is  urged  that  the  judge  before  whom  tbe 
cause  was  tried  In  tbe  district  court  erred  In 
finding  that  the  value  of  tbe  house  removed 
from  the  premises  by  tbe  plaintiff  waa  tb; 
sum  of  $750,  and  that  the  dty  authorities  dl.1 
right  In  retaining,  of  the  award  of  the  ap- 
praisers to  plaintiff,  tbe  sum  of  $7:x>.  Tbe 
plaintiff  had  no  right  to  tbe  hotue.  It  did 
not  belong  to  him,  but  to  the  city ;  and  be  bad 
no  permission  to  remove  it,  and  treat  It  u 
his  own;  and  by  his  doing  so,  tbe  city  be- 
came entitled  to  recover  of  blm  Its  fair  valar, 
—what  It  would  seU  for  under  the  existing 
conditions,  standing  en  a  lot  from  which  ib; 
buyer  must  remove  It;  and  If  no  mere  than 
this  has  been  retained  from  tbe  amount  of  ibi 
award.  It  Is  conceded  that  the  judgment  bi 
this  case  may  be  affirmed  as  risbt  The  high- 
est salable  value,  all  the  condititns  bebig  con- 
sidered and  entering  into  the  estimation  pb- 
ced  upon  the  house  by  any  wltnesn,  was  |6in. 
This  being  true,  there  was  no  Buffldent  evi- 
dence to  warrant  or  sustain  tbe  findlrg  ot  i 
value  of  $750;  and  the  judgment  fcr  def  n  1- 
ant,  predicated  in  part  on  such  finding,  was 
wrong.  It  follows  that  the  judgment  must  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


HOMB  FIRB  INS.  CO.  OF  OMAHA  v. 

ARTHUR. 

(Supreme  Court  ot  Nebraska.    May  19,  1896.) 

Action  fob  Servicks  —  Pleadiso  —  Exsibits  — 
Dbmdrrbh. 

1.  Evidence  examined,  and  Md  to  nutaio 
the  jndtnnent  complained  of. 

2.  The  failure  to  attach  an  exhibit  to  wbich 
reference  la  made  in  a  pleading  is  not  of  it- 
self ground  for  a  demurrer,  provided  the  mat- 
ters alleged  in  such  pleadings  amonnt  to  t 
cause  of  action  or  defense. 

3.  A  pleading  in  which  the  only  caoae  of 
action  Is  for  "money  due  as  per  acconnt  here- 
to attached,  and  marked  'Exhibit  B,'"  hot 
which  is  accompanied  by  no  exhibit  or  allefs- 
tion  showing  the  nature  of  the  alleged  indebt- 
edness, fails  to  state  a  cause  of  action. 

(Syllabna  by  the  Court) 

Error  to  district  court,  Thurston  county; 
Norrls,  Judge. 

Action  by  John  Q.  Arthur  against  tbe 
Home  Fire  Insurance  Company  of  Omaha. 
Neb.;  and  action  by  the  Home  Fire  Insur- 
ance Company  of  Omaha,  Neb^  against  said 
Arthur.  The  cases  were  consolidated  In  tbe 
district  court  Judgment  rendered  for  Ar- 
thur, and  the  insurance  company  brings  e^ 
ror.    Affirmed. 

John  F.  Talbott  for  plaintiff  in  error.  T. 
M.  Franse,  for  defendant  in  error. 

POST,  O.  J.  The  judgment  complained  of 
In  this  proceeding  Is  the  result  of  two  causes, 
one  of  which  originated  before  a  justice  of 
tbe  peace,  and  tbe  other  before  the  county 
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Jodge  of  Thuraton  county.  In  the  district 
court,  to  which  one  cause  had  been  remoTed 
by  petition  In  error,  and  the  other  by  appeal, 
thej  were,  by  consent  of  parties,  consolidated 
for  triaL  The  defendant  in  error  (who  was 
designated  as  "plaintiff"  in  ttae  consolidated 
action),  by  his  petition,  claimed  the  som  of 
U2.4S,  being  a  balance  of  $7.25  due  as  com- 
missions upon  premlmns  for  insurance  writ- 
ten by  him  while  acting  as  agent  for  the  de- 
fendant company,  and  the  further  sum  of 
^J20  for  services  rendered  as  an  attorney  at 
law.  The  answer,  which  puts  In  issue  the 
material  allegations  of  the  petition,  is  ac- 
companied by  a  counterclaim,  in  the  follow- 
ing language:  "At  the  commencement  of  this 
action  the  plalnttfT  was,  and-now  is,  indebted 
to  this  defendant  in  the  sum  of  f  11.55  by  ac- 
count, which  ia  here  attached,  and  marked 
'Exhibit  A,'  wherefore  it  prays  Judgment," 
etc.  There  is,  taoweTer,  no  exhibit  accom- 
panying the  answer  or  allegation  of  any  Idnd 
indicating  the  nature  of  the  defendant's 
dalm.  Upon  a  trial  of  the  issues  thus  joined 
to  the  court,  a  Jury  being  waived  by  the 
respective  parties,  there  was  a  finding  and 
Jndgment  for  the  plaintiff  therein  for  the  full 
amount  of  his  claim,  and  which  has,  by 
means  of  the  petition  in  error  of  the  defend- 
ant company,  been  removed  into  this  court 
for  review. 

There  is  no  dispnte  respecting  the  amount 
of  insurance  written  by  the  defendant  in 
error,  the  controversy  being  confined  to  the 
nte  of  commission  he  is  entitled  to  charge 
therefor.  Evidence  was  introduced  tending 
to  prove  that  the  service  for  which  he  claims 
was  rendered  under  and  by  virtue  of  a  writ- 
tea  agreement,  which  is  made  a  part  of  the 
bill  of  exceptions.  If  computed  In  accordance 
with  the  terms  of  said  agreement,  his  com- 
missions have  been  paid  in  full,  and  there 
is  due  from  him  to  the  plaintiff  in  error  a 
lolance  on  account  of  premiums  received. 
On  the  other  hand,  he  had,  according  to  his 
own  testimony,  for  reasons  not  material  to 
this  controversy,  quit  the  service  of  the  piain- 
ViB  In  error  under  said  agreement  previoaa 
to  the  time  in  question,  and  the  insurance 
claimed  was  written  by  him  under  a  subse* 
qnent  special  agreement  Upon  that  issue 
tlie  evidence  is  conflicting,  but  sufficient  to 
sustain  the  finding  of  the  district  court 

What  has  been  said  respecting  the  charge 
for  commissions  applies  as  well  to  the  claim 
for  service  of  the  defendant  in  error  as  an 
attorney  at  law  in  securing  Judgment  in  be- 
half of  the  plaintiff  in  error  upon  a  note  pay- 
able to  the  order  of  the  latter.  It  is  not  dis- 
puted tliat  the  commissions  provided  by  the 
agreement  mentioned  were  Intended  as  com- 
pensation in  full  for  all  services  rendered  by 
the  defendant  in  error  In  mailing  collection 
of  notes  taken  by  him  for  premiums.  But 
according  to  the  finding  of  the  district  court, 
which,  upon  the  evidence  adduced,  must  be 
accepted  as  conclusive,  the  service  claimed 
(or  was  performed  in  pursuance  of  a  special 


contract,  subsequent  to  the  abrogation  of  the 
agreement  relied  upon  as  a  defense. 

Exception  was  taken  to  the  exclusion  of 
evidence  in  support  of  the  counterclaim  above- 
set  out  We  are,  however,  unable  to  say  that 
the  court  erred  in  the  ruling  complained  of^ 
The  alleged  counterclaim  stated  no  cause  of 
action,  and  the  evidence  offered  was  respon- 
sive to  no  issue  raised  by  the  pleadings. 

We  quite  agree  with  counsel  for  plaintiff  in 
error  that  the  failure  to  attach  an  exhibit  to 
which  reference  is  made  in  a  pleading  is  not 
of  Itself  ground  for  a  demurrer,  provided  the 
matters  alleged,  when  liberally  construed, 
conatltnte  a  cause  of  action  or  defense.  Pef- 
ley  V.  Johnson,  30  Neb.  529,  46  N.  W.  710. 
But  in  this  instance,  as  will  be  observed  from 
an  inspection  of  the  pleading  under  consid- 
eration, there  ia  no  allegation  of  fact  what- 
ever, and  by  no  reasonable  construction  can 
it  be  said  to  state  a  cause  of  action.  There 
is  no  error  in  the  record;  and  the  Judgment 
will  be  affirmed. 


GRAND  ISLAND  A  W.  C.  R.  CO.  v. 
PHIPPS. 
(Supreme  Ck>nrt  of  Nebraska.    May  18,  1896.> 
lUiLBOAD  Companies— KiixiNO  Stock— Bvidbnce. 
The  evidence  In  this  case  examined,  and 
Md  not  to  sustain  the  verdict 
(Syllabus  by  the  Court) 

Error  to  district  court.  Grant  county;  Har- 
rison, Judge. 

Action  by  Price  B.  Phlpps  against  the  Giandr 
Island  &  Wyoming  Central  RaUroad  Compa- 
ny. Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

J.  W.  Deweese  and  A.  W.  Agee,  for  plain- 
tiff in  error.  W.  B.  Mathews  and  H.  M.  Sul- 
livan, for  defendant  in  error 

RYAN,  a  In  the  district  court  of  Grant 
coimty  the  defendant  in  error  recovered  a 
Judgment  against  plaintiff  in  error  in  the 
sum  of  $150,  the  value  of  a  horse  fatally  in- 
jured by  a  locomotive  owned  by  plaintiff  in 
error  and  operated  by  its  employes.  There 
is  argued  but  one  question,  and  that  is  as 
to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  The  injury  was  inflicted  at  the 
intersection  of  a  street  in  the  village  of  Hy- 
annls  with  the  railroad  line  of  the  plaintiff 
in  error.  The  evidence  adduced  by  the  de- 
fendant in  error  was  that  between  9  and  10 
o'clock  in  the  forenoon,  the  train  of  plaintiff 
in  error  ran  into  the  village  of  Hyannis  at 
a  speed  of  18  or  20  miles  an  hour,  without 
whistling  for  a  crossing,  and  without  a  bell 
being  rung;  that  a  horse  of  defendant  in  er- 
ror, which  was  tied  to  a  stake  on  the  prairie 
south  of  the  railroad  line,  pulled  np  the 
stake,  and  ran  eastward  to  a  street,  thence 
thereon,  turned  and  ran  northward  at  full 
speed,  until  it  reached  the  planked  railroad 
crossing,  when  it  turned  somewhat  toward^ 
the  west,  facing  the  incoming  train,  whicb< 
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came  alongside  the  horse,  which  suddenly, 
thereupon,  turned  Its  head  towards  the  east 
and  Jumped  across  the  pilot  of  the  engine,  by 
which  one  of  Its  hind  legs  was  broken,  and 
the  horse  by  this  injury  was  rendered  worth- 
less. The  engine  In  question  was  pulling  a 
freight  train.  According  to  the  testimony 
adduced  by  the  defendant  in  error,  the  crossr 
Ing  was  a  short  distance  east  of  the  depot 
platform,  both  the  platform  and  the  depot 
building  being  on  the  north  side  of  the  rail- 
road track.  Along  the  west  side  of  the  street 
over  which  the  horse  reached  the  railroad 
track,  there  were  houses  so  situated  that  the 
eng^ineer  in  charge  of  the  engine  could  not 
see  the  swiftly  approaching  horse  until  about 
the  time  the  engine  reached  the  west  end  of 
tbe  depot  platform,  which  was  6  to  8  rods 
westward  from  the  aforesaid  railroad  cross- 
ing. It  was  testified  by  the  engineer,  on 
behalf  of  the  railroad  company,  that.  Imme- 
diately upon  seeing  the  horse,  be  made  the 
best  use  possible  of  the  air  brakes  to  stop 
the  train  before  It  should  reach  the  crossing, 
and  had  reduced  the  speed  to  10  miles  an 
hour  when  the  horse  was  struck.  The  wit- 
nesses for  the  defendant  in  error,  who  were 
looking  at  the  engine  at  this  time,  testified 
that  there  was  noted  by  them  no  decrease  In 
the  rate  of  speed.  Ordinarily,  this  state- 
ment. In  view  of  the  verdict  of  the  Jury, 
should  be  accepted  as  true.  But  this  as- 
sumption involves  us  In  another  difficulty, 
and  that  is  to  reconcile  this  fact  with  another 
fact,  apparently  conceded  on  all  sides,  and 
that  is  that  the  horse  turned  westward  from 
the  crossing,  so  as  to  allow  the  fore  part  of 
the  engine  to  come  alongside,  and  was  then 
able  to  tnm  so  as  to  face  about,  and  Jump 
over  the  pilot  of  the  engine  moving  at  the 
rate  of  18  to  20  miles  per  hour. 

The  negligence  cimrged  in  the  petition  was 
made  np  of  different  elements,  the  first  of 
which  was  the  alleged  faulty  construction  of 
the  railroad  with  such  embankments  on  each 
side  of  the  crossing,  that  the  horse,  by  being 
hemmed  in,  was  prevented  from  escaping 
from  the  engine.  There  was  no  proof  to  sup- 
port this.  Indeed,  the  evidence,  as  above  In- 
dicated, was  that  the  horse  was  able  to,  and 
actually  did,  leave  the  side  of  the  highway 
crossing.  It  was  furthermore  charged  that 
the  engine  was  run  at  a  reckless  rate  of 
speed  through  the  village  of  Hyannls,  and 
that  this  amounted  to  such  negligence  as 
rendered  the  company  liable  for  the  damage 
caused  by  Injuring  the  horse.  There  was  no 
showing  that  the  rate  of  speed  when  the 
accident  hapi>ened  was  reckless.  It  was 
shown  that  the  horse  was  struck  by  the  train, 
moving  at  the  rate  at  which  this  was  mov- 
ing, and  from  this  the  deduction  claimed 
reasonably  to  follow  Is  that  the  collision 
wonld  have  I)een  avoided  If  the  train  had 
been  movlnj;  at  a  slower  rate.  This  Is,  as  a 
matter  of  fact,  prol>ably  correct;  and  equally 
so  Is  the  assumption  that,  if  the  train  had 
been  moving  wttb  much  greater  velocity,  the 


crossing  would  have  been  cleared  before  tbe 
borae  reached  It  It  was  said.  In  tbe  ma- 
jority opinion  In  this  court  In  Railroad  Ca 
T.  Landauer,  S6  Neb.  &12,  M  N.  W.  876,  that 
the  inference  of  negligence  against  a  railroad 
company  must  be  a  reasonable  Inference. 
And  In  Kilpatrlck  v.  Richardson,  40  Neb.  478, 
58  N.  W.  »32,  and  In  Supply  Co.  v.  Akeyson. 
45  Neb.  633,  03  N.  W.  921,  It  waa  held  that 
a  verdict  for  negligence  may  be  supported 
by  Inference  when  such  inference  is  the  log- 
ical, probable,  and  reasonable  deduction  from 
proved  or  conceded  facts.  It  does  not  seem 
quite  logical  or  reasonable  to  assume  that  tbe 
engineer  In  charge  of  this  train  should  nec- 
essarflv  have  moved  It  faster  or  slower  than 
be  did,  to  free  himself  from  the  Imputation 
of  negligence  simply  because,  by  reason  of 
such  accelerated  or  retarded  speed,  an  un- 
controlled horse  would  probably  have  been 
able  to  cross  the  track  uninjured  by  tbe  train. 
TbiB  would  reqjilre  the  qnestlon  of  negli- 
gence to  be  considered  as  a  mere  conjectare, 
and  not  a  question  of  fact,  to  be  established 
by  proof. 

Another  ground  for  charging  negligence 
was  that  there  was  no  bell  rung  within  the 
village  of  Hyannls,  neither  had  there  been 
a  whistle  sounded  within  60  rods  of  tbe  sta- 
tion. Under  the  provision  of  section  104,  c. 
16,  Comp.  St,  the  liability  of  a  railroad  com- 
pany by  reason  of  failure  to  ring  a  bell  or 
sound  a  whistle  is  restricted  to  "all  dam- 
ages which  sliall  be  sustained  by  any  person 
by  reason  of  snch  neglect"  As  has  already 
been  stated,  the  liability  of  a  railroad  com- 
pany for  negligence  may  be  predicated  upon 
an  Inference;  but  that  inference  must  be  log- 
ical and  probable,  from  proved  or  conceded 
facts.  The  assumption,  that  this  horse  would 
not  have  attempted  to  cross  this  railroad 
track  as  It  did.  If,  within  60  rods  of  the  sta- 
tion, a  whistle  had  been  sounded,  or,  while 
the  train  was  within  the  village,  if  a  bell  bad 
been  kept  ringing,  Is  neither  logical  nor  prob- 
able. These  were  all  the  grounds  of  negli- 
gence alleged  In  the  petition,  and  In  support 
of  neither  was  there.  In  our  opinion,  sufficient 
evidence  to  Justify  a  finding  that  any  of  the 
railroad  company's  employee,  by  his  negli- 
gence, caused  or  was  accountable  for  tbe  ac- 
cident. The  Judgment  of  the  district  court 
is  therefore  reversed. 

HARRISON,  J.,  not  sitting. 


SOHOONOVER  v.  SAUNDERS  et  al. 
(Sapreme  Court  of  Nebraska.    May  10,  1896.) 

Dismissal  or  Appcal— Filino  TaANSOBiPT — 
Laobbs, 
1.  In  an  appeal  from  justice  or  connty 
court  to  the  district  court,  if  the  appellant  fails 
to  perfect  an  appeal  in  the  requirement  of  tiling 
a  transcript  of  the  proceedings  of  the  lower 
court  within  30  days  of  the  rendition  of  the 
judgment,  and  a  transcript  is  procured  and  filed 
by  appellee  as  is  provided  by  statute,  or  one 
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has  been  filed  by  appellant  out  of  time,  it  la 
proper  practice,  under  the  OToyisions  of  section 
1011  of  the  Code  of  Civil  Procedure,  to  make 
a  motion  to  dismiss  the  appeal. 

2.  The  evident  finding  of  the  trial  court  on 
the  showing  made  in  regard  to  the  laches  of  ap- 
pellant in  the  failure  to  perfect  an  appeal  hM 
to  be  the  true  and  correct  one. 
(Srllabua  br  the  Court.) 

Error  to  district  court,  Red  Willow  coxinty; 
Weity,  Judge. 

Action  by  Francis  C.  Sclioonover  against 
Josepb  Sanndffls  and  others.  Judgment  for 
defendants  In  the  county  court  Appeal  to  the 
district  court  From  an  order  dismissing  the 
appeal,  plaintiff  brings  error.    AfHrmed. 

8.  B.  Smith,  for  plaintiff  In  error.  Ritten- 
lioase  &  Boyle,  for  defendants  in  error. 

HARRISON,  J.  In  tills  case  there  was  a 
trial  of  the  Issues  to  the  county  court  of  Red 
Willow  connty,  resulting  in  a  judgment  for 
defendants.  For  the  plaintiff,  in  the  course 
of  an  attempted  appeal  of  the  action  to  the 
district  court  there  was  filed  a  transcript 
of  the  proceedings  la  the  county  court,  which 
it  Is  conceded  was  not  so  filed  within  the 
time  prescribed  by  statute.  A  motion  was 
filed  on  behalf  of  defendants  to  dismiss  the 
appeal  on  the  ground  that  the  transcript  of 
the  proceedings  In  county  cotut  was  not  filed 
in  the  appellate  court  within  30  days  from 
the  rendition  ot  the  judgment  In  the  lower 
ccnrt  This  motion  was  sustained,  and  the 
appeal  dismissed.  The  case  has  been  re- 
moved to  this  court  by  error  proceedings. 

Counsel  for  plaintiff  claim  that  the  defend- 
ants, by  the  motion  to  dismiss,  entered  a 
general  appearance  in  the  cause,  and  coidd 
not  complain  that  the  transcript  was  not 
liled  in  time.  That  the  defendants  should 
hare  confined  their  action  to  questioning,  by 
proper  pleading,  the  jurisdiction  of  the  ap- 
pellate court  In  section  1011  of  the  Code 
of  Civil  Procedure,  In  relation  to  failure  to 
perfect  appeal,  applicable  to  actions  in  county 
court,  it  is  provided  as  follows:  "If  the  ap- 
pellant shall  fall  to  deliver  the  transcript 
and  other  papers,  If  any,  to  the  derk  a^d 
have  his  appeal  docketed  as  aforesaid  within 
thirty  days  next  following  the  rendition  of 
said  judgment  the  appellee  may,  at  the  first 
term  of  the  district  court  after  the  expiration 
of  thirty  days,  file  a  transcript  of  the  pro- 
ceedings of  such  justice,  and  the  said  cause 
shall,  on  motion  of  said  appellee,  be  docketed, 
and  the  court  Is  authorized  and  required,  on 
his  ai^Ucation,  either  to  enter  up  a  judg- 
ment in  his  favor,  similar  to  that  entered 
by  tbe  Justice  of  the  peace,  and  for  all  costs 
that  have  accrued  In  the  court,  and  award 
execution  thereon,  or  such  court  may,  with 
the  consent  of  such  appellee,  dismiss  tbe  ap- 
peal at  the  cost  of  the  appellant,  and  re- 
mand the  cause  to  the  justice  of  the  peace, 
to  be  thereafter  proceeded  in  as  if  no  appeal 
tiad  been  taken."  The  appellant  in  tbe  case 
at  bar  had  filed  a  transcript,  but  without 
statutory  time.     It  was  not  necessary  for  the 


appellee  to  file  another.  Muldoon  v.  Levi,  25 
Neb.  457,  41  N.  W.  280.  It  is  proper  prac- 
tice for  the  appellee  who  desires  to  take  ad- 
vantage of  such  a  failure  to  perfect  an  ap- 
I>cal  to  move  the  court  to  ent«:  up  a  judg- 
ment in  his  favor  similar  to  that  from  which 
the  appeal  was  attempted,  or  to  dismiss  the 
appeal.  The  right  to  make  the  motion  for 
either  Is  conferred  by  statute,  and  the  ap- 
pearance may  be  In  the  manner  indicated  by 
the  statute  on  the  subject.  An  affidavit  was 
filed  on  tbe  part  of  plaintiff,  by  which  it  was 
sought  to  establish  tliat  it  was  not  because 
of  any  laches  of  plaintiff  or  counsel  that  the 
transcript  had  not  been  filed  in  time,  and  a 
counter  aflidavit  was  placed  of  record  for  the 
defendants.  From  an  examination  of  the 
facts  shown  by  these  affidavits  as  attendant 
upon  the  procurement  of  the  transcript,  we 
must  conclude  that  the  evident  finding  of 
the  district  court  on  this  point  was  true  and 
correct,  and  It  will  be  sustained.  No  other 
alleged  errors  are  argued  in  the  brief  of 
counsel  for  plaintiff,  and  it  follows  from  tbe 
conclusions  reached  on  those  presented  and 
considered  that  the  judgment  of  the  district 
court  will  be  affirmed.    Affirmed. 


STATE  ex.  rel.  STEWART  v.  HBNTON, 
Connty  Treasurer,  et  al. 

^Supreme  Court  of  Nebraska.    May  19,  1886.) 

School  Lands — Forpeitpbk  of  Lkase— Validity. 

1.  The  provision  in  relation  to  the  forfei- 
ture of  school-land  leases  held  by  nonresidents 
found  in  section  16,  c.  80,  art  1,  Comp.  St, 
that  "the  forfeiture  may  be  entered  by  said 
board  after  90  days  from  the  date  of  such  pub- 
lished notice,"  held  to  have  the  same  meaning 
as  though  it  had  read  "after  90  days  from  the 
completion  of  the  publications  required  by  the 
statute." 

2.  The  forfeiture  of  a  school-land  lease 
upon  notice  published  for  less  time  than  re- 
quired by  the  statute  for  tluit  purpose  held  in- 
effective. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Anna  B.  Stewart,  against  William  F.  Hen- 
ton,  county  treasurer,  and  others.  Writ  or- 
dered. 

W.  S.  Morlan  and  J.  A.  Cordeal,  for  relator. 
The  Attorney  General  and  R.  T.  Hcnder- 
shot,  for  respondents. 

RYAN,  C.  This  proceeding  was  allowed 
to  be  brought  originally  Into  this  court  for 
the  reason  that  it  is  a  matter  of  public  im- 
portance, Involving,  as  it  does,  tbe  duty  of  a 
public  officer  as  an  agent  of  tbe  state.  The 
prayer  of  tbe  petition  was  tliat  a  writ  of 
mandamus  should  Issue  commanding  Wil- 
liam F.  Henton,  the  county  treasurer  of  Red 
WlUow  county,  to  receive  from  the  relator  the 
stun  of  $175  as  the  full  amount  of  rentals,  in- 
terest, and  costs  due  upon  certain  school-land 
contracts  held  by  the  relator,  and  to  issue  a 
receipt  accordingly,  showing  all  delinquen- 
cies and  costs  on  account  of  said  contracts 
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to  have  been  paid,  and  that  the  commlBsion- 
er  of  public  lands  of  this  state  and  the  said 
county  treasurer  be  required  to  allow  the  re- 
lator to  redeem  said  lands,  and  to  recognize 
the  validity  of  said  contracts.  Uiwn  the  is- 
sues Joined,  a  referee,  by  agreement  of  par- 
ties, was  appointed,  and  reported  the  evi- 
dence and  th3  facts  thereby  established.  To 
this  report  no  exception  has  been  filed.  We 
therefore  deem  it  safe  to  accept  these  find- 
ings of  fact  as  correct.  It  is  not  essential 
that  aU  the  facts  found  should  be  considered; 
and  we  shall  therefore  restrict  our  attention 
to  contrcdling  considerations.  The  relator, 
with  her  husband,  during  the  ownership  of 
the  leases  above  referred  to,  has  Iieen  a  resi- 
dent of  Easton,  Pa.  On  the  9th  of  May, 
1892,  the  relator's  husband  wrote  the  fol- 
lowing letter,  which  was-  duly  received  by 
the  officer  to  whom  it  was  addressed,  to  wit: 
"To  the  Treasurer  of  Red  Willow  County, 
Nebr.— Dear  Sir:  My  wife,  Mrs.  Anna  B. 
Stewart,  is  the  owner  of  the  Burtless  tract, 
about  6  miles  from  McCook,  in  yoiir  Co.  To 
that  tract  has  been  added  recently,  by  pur- 
chase, the  Wickwlre  IGO  acres.  I  have  a 
letter  from  Frank  Albrecht,  her  farmer,  re- 
minding me  that  the  taxes  are  due.  WUl  you 
please  send  me  a  statement,  and  Mrs.  S.  will 
send  yon  her  check  on  a  McCook  bank  for 
the  amount  of  her  taxes.  There  are  about 
$13.00  back  taxes  due  on  the  Wickwlre  tract, 
and  if  you  will  send  statement  of  them  and 
the  accrued  interest  from  last  August  or 
Sept,  she  will  remit  for  them..  Your  atten- 
tion wiU  oblige.  Mr.  Albrecht,  in  writing 
me,  did  not  speak  about  receiving  any  notice 
about  the  taxes.  Did  not  say  how  much 
they  were,  only  reminded  me  of  their  being 
due.  Perhaps  thought  I  had  rec'd  notice 
from  you."  The  county  treasurer,  on  receipt 
of  the  above-described  letter,  on  May  14, 
1892,  made  a  memorandum  on  the  sheet  of 
paper  on  which  the  above  letter  had  been 
written  of  the  amount  of  taxes  due  upon  19 
different  descriptions  of  land  which  Mrs. 
Stewart  owned  in  fee,  and  which  constituted 
the  part  of  her  ranch,  of  which  she  held 
full  title,  but  made  no  note  of  the  lease  rental 
due  upon  the  other  portions  of  her  ranch 
which  were  held  by  virtue  of  contracts  of 
lease  with  the  privilege  of  purchase,  as  pro- 
vided by  the  laws  of  this  state  with  reference 
to  school  lands.  From  the  foregoing  state- 
ments it  is  very  clear  that  there  has  been  no 
such  bad  faith  as  was  reprobated  in  State 
V.  Scott.  18  Neb.  597.  26  N.  W.  386;  or  In 
Richardson  v.  Pratt,  20  Neb.  196,  29  N.  W. 
382.  Immediately  upon  being  advised  of  the 
above  amount,  Mrs.  Stewart  sent  it,  suppos- 
ing it  covered  all  she  was  required  to  pay, 
whether  in  the  form  of  ordinary  taxes  or  in 
the  form  of  school-land  rentals.  On  the  10th, 
17th,  and  24th  days  of  June,  1892,  the  com- 
missioner of  public  lands  and  buildings  caus- 
ed to  be  published  in  a  newspaper  in  general 
circulation  a  notice  that  the  interest  and 
rentals  upon  the  contracts  of  sale  and  lease 


held  by  Mrs.  Stewart  were  then  dellnqnent. 
and  that,  if  said  deUnqtiency  was  not  paid 
within  90  days,  said  contracts  wonld  be  de- 
clared forfeited  by  the  board  of  educatlonsl 
lands  and  funds,  and  that  said  forfeitore 
would  be  entered  of  record  in  the  manner 
provided  by  law.  Of  this  notice  Mis.  Stew- 
art had  no  knowledge.  On  September  14, 
1892,  the  board  of  edncatlonal  lands  and 
funds  adopted  the  following  resolntlon:  "He- 
solved,  that  all  leases  and  contracts  of  sale  of 
all  school,  university,  normal,  and  agricnl- 
tnral  college  lands  that  were  delinquent  in 
the  following  named  counties  on  Jan.  Ist, 
1892,  which  remain  due  and  unpaid,  are  here- 
by declared  canceled:  provided,  however, 
that  this  order  shall  not  be  held  to  Include 
any  such  lease  or  sale  contract  where  show- 
ing has  been  made  that  the  ownw  of  any 
such  lease  or  sale  contracts  is  making  a  bona 
fide  effort  to  improve  the  premises  described 
in  his  lease  or  sale  contracts,  and  to  make 
the  payments  agreed  npon  within  a  reason- 
able time."  Following  the  above  language 
in  the  foregoing  notice  was  a  description  of 
the  lands  Involved  in  this  controversy.  It 
is  provided  in  section  16,  c  80,  art  1,  Comp. 
St,  that  if  any  lessee  or  purchaser  shall  be 
in  default  for  one  year,  the  commissioner 
of  public  lands  and  buildings  may  cause  no- 
tice to  be  given  that,  if  such  delinqnenoy 
is  not  paid  within  a  certain  time,  'prescribed 
with  reference  to  distinct  classes  of  delin- 
quents, the  lease  or  sale  will  be  declared  for- 
feited by  the  board  of  educational  lands 
and  funds.  This  section  contains  also  tlie 
language:  "In  case  the  owner  of  snch  con- 
tract of  sale  or  lease  be  a  non-resident  of  this 
state  or  his  address  be  unimown  the  notice 
herein  contemplated  shall  be  published  three 
weeks  in  some  news-paper  published  or  of 
general  circulation  In  the  county  where  the 
land  is  situated."  The  third  publication  of 
the  preliminary  notice  was  on  Jnne  24tlL 
The  resolution  of  forfeiture  was  adopted  oii 
September  14th  following.  Instead  of  allow- 
ing 90  days  for  redemption  from  completed 
service,  this  resolution  declared  a  forfeitnie 
in  82  days.  But  this  is  not  the  worst  feature 
of  this  notice,  for  by  its  own  terms  it  wu 
provided  that:  "If  said  delinquency  is  not 
paid  within  90  days  from  the  date  of  tliis 
notice,  said  contracts  will  be  declared  forfeit- 
ed by  the  board  of  edncatlonal  lands  and 
funds,  and  said  forfeiture  will  be  entered  of 
record  in  the  manner  provided  by  law." 
This  provision  In  section  16,  c.  80,  art.  1. 
Comp.  St,  that  'the  forfeiture  may  be  enter- 
ed by  said  board  [of  educational  lands  and 
funds]  after  ninety  days  from  the  date  of 
such  published  notice,"  was  by  that  board 
construed  as  conferring  power  upon  the  cam- 
missioner  to  date  the  notice  arbitrarily  as  of 
any  day  he  saw  fit,  no  matter  though  sncb 
date  preceded  the  first  publication.  In  this 
instance  the  date  placed  upon  the  notice  was 
June  1,  1892,  and  the  first  publication  thereof 
was   on   June  10th    immediatdy    toUowine. 
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If  this  conne  can  be  tolerated  to  ttae  extent 
«f  10  days,  we  can  see  no  good  reason  wuy 
antedating  90  days  might  not  as  well  be  re- 
sorted to,  and  in  the  latter  event  publication 
wonid  be  a  mere  idle  ceremony,  and  the  right 
to  notice  guarantied  to  a  nonresident  by  the 
statute,  and  recognized  by  this  court  in  State 
T.  Clark,  39  Neb.  899,  58  N.  W.  585,  would 
be  practically  denied.  A  construction  which 
leads  to  sucb  an  absurdity,  and  to  the  sacri- 
fice of  property  rights  without  an  opportuni- 
tr  for  a  hearing,  should  not  be  adopted  un- 
less there  Is  no  escape  from  it.  It  seems  to 
us  that  the  mere  word  "date"  should  not  have 
received  so  restricted  a  meaning  as  was  giv- 
en It  by  the  state  authorities,  for  no  require- 
ment exists  by  statute  that  the  notice  be  au- 
thorized by  the  action  of  any  board,  or  that 
even  a  record  shall  be  made  by  the  commls- 
Rioner  of  public  lands  and  buildings  of  the 
ifisnance  of  a  notice.  Tbe  word  "flate" 
Ebonld,  tberefore,  be  construed  with  refer- 
ence to  the  qualifying  words  which  follow 
it.  The  language  of  the  statute  Is,  "ninety 
days  from  tbe  date  of  such  published  notice." 
In  Webster's  International  Dictionary  the 
word  "date"  Is  defined:  (1)  "That  addition 
to  a  writing,  inscription,  coin,  etc.,  which 
specifies  the  time  (as  day,  month,  and  year) 
when  the  writing  or  Inscription  was  given, 
or  executed  or  made,"  etc.  (2)  "The  point 
of  time  at  which  a  transaction  or  event  takes 
pbce  or  is  appointed  to  take  place."  If  the 
latter  of  these  two  definitions  Is  adopted,  the 
word  "date"  may  be  qualified  by  the  suc- 
ceeding words,  "of  such  published  notice," 
and  the  result  will  be  that  the  provision,  in 
effect.  Is  that  the  forfeiture  may  be  altered 
by  said  board  after  90  days  from  the  point 
of  time  when  there  is  published  notice.  Thus 
construed,  the  statute  Is  quite  like  that  in 
relation  to  service  of  notice  for  the  com- 
mencement of  actions,  and  the  case  of  Scar- 
borough T.  Myrick  (Neb.)  66  N.  W.  807,  quite 
Inatmctlve.  The  time  required  by  this  sec- 
tion for  the  publication  of  notice  is  3  weeks 
as  against  nonresidents,  so  that  the  board 
bad  no  power  to  declare  a  forfeiture  until 
90  days  from  the  last  day  of  the  publication; 
that  is,  from  Jtme  21,  1892.  There  was, 
therefore,  no  binding  forfeiture,  and  the  re- 
lator Is  stin  entitled  to  redeem  and  to  tbe 
relief  prayed.  A  writ  accordingly  will  there- 
fore issue.    Judgment  accordingly. 


MAXXJFACTUREKS'  &  BUILDERS'  FIRE 

INS.  CO.  V.  MUIiLBN. 
(Snpreme  Court  of  Nebraska.    May  20,  1896.) 

Adthokitt  of  Agent — Akbitkation. 

1.  Aathority  to  sign  an  agreement  to  ar- 
wtnite  cannot  be  inferred  from  acts  as  special 
Kgent,  having  no  reference  to  such  arbitration, 
•or  the  SDbject-matter  therein  contemplated. 

2.  An  agreement  to  submit  a  matter  of 
diCFerence  to  two  arbitrators,  by  whom  an  um- 
pire was  to  be  chosen,  to  act  only  upon  matters 
«f  diSerenoe  between  the  arbitrators,  did  not 


authorize  one  arbitrator  and  snch  umpire,  with- 
out showing  of  difference  between  the  arbitra- 
tors, to  return  an  award  conclusive  upon  the 
parties  concerned. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  Helen  M.  Mullen  against  the 
Manufacturers'  &  Builders'  Fire  Insurance 
Company  of  New  York.  Judgment  for  plain- 
tiff.    Defendant  brings  error.     Affirmed. 

Barttett,  Baldrldge  &  De  Bord,  for  plaintui 
in  error.  Mahoney,  Mlnahan  &  Smyth,  for 
defendant  in  error. 

RYAN,  C.  In  this  action  there  was  a 
judgment  in  the  district  court  of  Douglas 
county  upon  a  verdict  in  favor  of  the  de- 
fendant in  error  in  the  sum  of  $1,715.19,  on 
account  of  defendant  in  error's  total  loss  by 
fire  of  a  building  Insured  by  plaintiff  in  er- 
ror. The  only  error  argued  is  that  a  so-called 
"award"  of  $1,261.04,  pleaded  by  answer, 
was  not  admitted  In  evidence.  Ttae  agree- 
ment to  arbitrate  was  In  writing,  and  the 
name  of  the  defendant  in  error  was  thereto 
signed,  as  follows:  "Helen  M.  Mullen,"  "by 
John  S.  Mullen,  Atty.  In  Fact."  There  was 
evidence  submitted  of  certain  acts  performed 
by  John  S.  Mullen  as  agent  for  his  wife, 
Helen  M.  Mullen,  sucb  as  collecting  rent,  etc. 
There  was  no  direct  evidoice  that  be  bad 
authority  to  bind  her  by  an  agreement  with 
reference  to  an  arbltrameat  of  any  matter  in 
which  she  had  an  interest,  bat  this  authority 
It  was  sought  to  Imply  merely  from  the  col- 
lection of  rent  and  Uke  acts  performed  in 
her  behalf.  Under  these  conditions,  there 
was  no  such  showing  as  would  have  bound 
the  defendant  in  error,  even  had  the  award 
been  regularly  made  by  the  arbitrators  nam- 
ed. Scarborough  v.  Reynolds,  12  Ala.  252; 
Huber  v.  Zimmerman,  21  Ala.  488;  Railroad 
Co.  V.  Cougar,  55  111.  503;  Trout  v.  Emmons, 
29  m.  433;  McPherson  v.  Cox,  86  N.  X.  472; 
Lowensteln  v.  Mcintosh,  37  Barb.  251. 

Another  objection  to  the  award  is  that,  by 
the  agreement  therefor,  two  arbitrators  were 
named,  whose  award  should  be  binding;  but 
it  was  provided  that  these  two  arbitrators, 
before  entering  upon  the  duties  assigned  to 
them,  should  choose  an  umpire,  to  act  only 
upon  matters  of  difference.  The  award  was 
signed  by  this  umpire  and  only  one  arbi- 
trator, without  any  showing  of  difference  be- 
tween the  two  arbitrators  named.  If  there 
were  no  other  objection  to  this  award,  this 
consideration  was  snfflclent  to  render  it  In- 
valid. The  Judgment  of  the  district  court  Is 
affirmed. 


CORBY  V.  PLUMMER  et  al. 
(Supreme  Court  of  Nebraska.     May  19,  1896.) 
HouESTSAD — Extent—  Convktancb — Judoubnt 

LiBN. 

1.  The  extent  of  a  homestead  is  to  be  de- 
termined by  the  claimant's  interest  in  the  land. 
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and  not  hj  the  fee-simple  valne  of  the  prem- 
ises. In  determining  his  homestead  interest, 
valid  mortgage  and  other  liens  are  to  be  de- 
ducted from  the  value  of  the  land,  and  not  from 
the  $2,000  homestead  exemption.  Hoy  y.  An- 
derson, 58  N.  W.  125,  39  Neb.  386,  and  Prugh 
T.  Bani,  67  N.  W.  309,  48  Neb.  — ,  followed. 

2.  When  a  homestead  does  not  exceed  the 
Talue  of  the  statutory  exemption  of  $2,000,  a 
purchaser  takes  it  free  from  any  judgment 
against  the  vendor  obtained  subsequent  to  the 
acqoiring  of  the  homestead,  unless  based  upon 
a  debt  secured  by  a  mortgage,  or  a  mechanic's, 
laborer's,  or  vendor's  lien.  Corey  v.  Schuster, 
62  N.  W.  470,  44  Neb.  268,  followed. 

3.  The  proceeds  arising  from  the  voluntary 
sale  of  a  homestead,  not  exceeding  $2,000,  are 
protected  for  the  period  of  six  months  thereaft- 
er against  legal  process  to  the  same  extent  as 
the  homestead  itself.  Pmgh  v.  Bank,  67  N. 
W.  809.  48  Neb.  — ,  followed. 

4.  When  the  homestead  of  less  value  than 
$2,000  is  conveyed,  a  judgment  recovered 
against  the  vendor  after  the  filing  of  the  con- 
tract of  sale,  and  before  the  payment  of  the  re- 
mainder of  the  purchase  price,  and  the  execu- 
tion and  delivery  of  the  deed,  upon  a  debt  for 
the  payment  of  which  such  homestead  is  not 
taxable,  is  not  a  lien  upon  sndi  land  or  the  un- 
paid purchane  money.  Sdribar  ▼.  Piatt,  28 
N.  W.  288,  19  Neb.  625.  followed. 

5.  Courtnay  v.  Parker,  20  N.  W.  120,  16 
Neb.  311;  Id.,  33  N.  W.  262,  21  Neb.  SSZ; 
Olander  v.  OMghe,  61  N.  W.  633,  43  Neb.  844,— 
distinguished. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Clay  county; 
Hastings,  Jndge. 

Action  by  Enos  Corey  against  Plummer, 
Perry  ft  Co.  Prom  a  decree  for  plalntUT, 
defendants  appeal.     Affirmed. 

Marqnett,  Deweese  &  Hall  and  A.  O. 
Greenlee,  for  appellants.  E.  E.  Halrgrore 
and  Frank  B.  Hawk,  for  appellee. 

NORVAL,  J.  This  was  an  action  by  Enos 
Corey  against  Plummer,  Perry  &  Co.  to  have 
a  Judgment  decreed  not  to  be  a  lien  upon  80 
acres  of  land  owned  by  the  plaintlfF,  by  rea- 
son of  the  same  being  a  homestead.  There 
was  a  decree  for  plaintiff,  and  defendants 
appeal. 

Upon  the  facts  there  Is  no  dispute.  Alon- 
EO  A.  Corey,  on  the  5th  day  of  July,  1886, 
by  a  patent  from  the  United  States  acquired 
tltte  to  the  S.  %  of  the  S.  W.  %  and  the  S. 
%  of  the  S.  B.  %  of  section  24,  township  8 
N.,  of  range  5  W.,  under  and  by  virtue  of 
the  act  of  congress  "to  secure  homesteads  to 
actual  settlers  on  the  public  domain,"  ap- 
proved May  20, 1862.  From  the  date  of  said 
patent,  continuously,  until  the  13th  day  of 
March,  1888,  said  Alonzo  A.  Corey,  together 
with  his  wife  and  children,  resided  upon  and 
occupied  said  tract  as  a  homestead.  On  the 
date  last  aforesaid  said  Alonzo  A.  Corey  and 
his  wife  sold  Uie  said  S.  ^  of  the  S.  W.  ^ 
to  their  son,  Enos  Corey,  the  plalntllT  herein, 
for  the  agreed  consideration  of  $1,300,  paya- 
ble as  follows:  $100  cash,  $400  on  March  1, 
1889,  $400  on  March  1,  1891,  and  $400  on 
March  1,  1S93,  with  interest  on  all  deferred 
payments.  The  contract,  after  being  re- 
duced to  writing,  was  duly  executed  and 
acknowledged   by  all  parties,   and   was  re- 


corded In  the  office  of  the  county  deric  of 
Clay  county,  on  the  17th  day  of  May,  1888. 
In  March,  1891,  plaintiff  paid  in  full  the  un- 
paid purcliase  price,  and  the  vendora  there- 
upon executed  to  him  a  deed  of  general  'war- 
ranty for  said  80  acres,  as  in  said  contract 
provided,  which  was  duly  recorded  in  Clay 
county  on  the  16th  day  of  March,  1891.      The 
value  of  the  entire  quarter  section  did   not 
exceed  the  sum  of  $2,000  over  and  above  the 
mortgage  liens  thereon  at  the  time  the  sale 
was  made  to  the  plaintiff.    The  defendants, 
Plummer,  Peny  ft  Co.,  on  the  7th  day   of 
June,  1888,  obtained  a  Judgmoat  against  said 
Alonzo  A.  Corey,  in  the  county  court  of  York 
county,  for  the  sum  of  $286,  besides  costs, 
upon  a  debt  due  for  merchandise  sold  and 
delivered,  which  Judgment  was  transcripted 
to  the  district  court  of  Clay  county,  and  en- 
tered upon  the  execution   docket   of    said 
courtf  so  that  the  same  was  apparently   a 
lien  on  the  premises  in  controversy,   inas- 
much as  the  legal  titie  of  record  to  the  prop- 
erty at  that  time  appeared   to  be  in   said 
Alonzo  A.  Corey,  although,  as  a  matter  of 
fiict,  the  land  Iiad  theretofore  been  sold  to 
the  plaintiff,  who  was  in  possession  of  the 
premises  when  the  Judgment  was  obtained. 
Plaintiff  had  no  knowledge  of  the  existence 
of  said  Judgment  until  long  after  he  paid  the 
remainder  of  the  consideration  for  the  land. 
Under  the  foregoing  undisputed  facts,  it  is 
obvious  tliat  the  said  judgment  of  the  de- 
fendants was  not  a  lien  upon  any  portion  of 
the  160  acres  so  long  as  the  same  was  owned 
by  plaintiff's  grantors.    Hoy  v.  Anderson,  39 
Neb.  386,  58  N.  W.  125;   Corey  v.  Schuster, 
44  Neb.  269,  62  N.  W.  470.     Where  a  Judg- 
ment debtor  sells  and  conveys  his  home- 
stead, of  less  value  than  $2,000,  the  purchas- 
er  takes    It    unaffected    by    any    Judgment 
against  the  vendor  obtained  during  the  ex- 
istence of  the  homestead  right,  unless  based 
upon  a  debt  secured  by  a  mortgage,  or  a 
mechanic's  or  vendor's  lien.    Corey  v.  Schus- 
ter, 44  Neb.  269,  62  N.  W.  470.     When  the 
contract  of  sale  to  this  plaintiff  was  made, 
the    premises    in    question   constituted    the 
homestead  of  his  grantors,  and  defendants' 
Judgment  was  not  then  in  existence.    The 
legal  ttUe  remained  In  Alonzo  A.  Corey  until 
the  deed  was  executed,  and  he  had  a  ven- 
dor's lien  upon  the  land,  by  virtue  of  said 
contract,    until    the    purchase    mon^   was 
paid.     The  Judgment  having  been  obtained 
and  the  transcript  filed  between  the  date  of 
the  sale  and  the  delivery  of  the  deed,  the  de- 
fendants insist  that  the  Judgment  became  a 
lien  upon  the  land  to  the  extent  of  the  pur- 
chase money  then  unpaid;    and  to  support 
the  proposition  the  following  cases  are  relied 
upon:    Courtnay  v.  Parker,  16  Neb.  311,  20 
N.  W.  120;   Id.,  21  Neb.  582,  33  N.  W.  262; 
Olander  v.  Tlghe,  43  Neb.  344,  61  N.  W.  63a 
Those  decisions,  it  is  true,  held  that  a  judg- 
ment recovered  In  the  district  court  against 
a  vendor  of  real  estate,  who  had  not  execut- 
ed a  deed  therefor,  and  had  not  received  the 
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entire  consideration.  Is  a  Uen  upen  the  In- 
terest of  the  vendor  for  the  unpaid  purcbase 
price.  But  those  cases  are  not  In  point  here, 
and  are  clearly  dlBtlngulshable  from  the  case 
at  bar.  In  every  one  of  the  authorities  re- 
lied upon  as  precedents,  '^n  execution  had 
been  levied  upon  the  land,  and  the  real  es- 
tate, at  the  time  the  contract  of  sale  was  en- 
tered Into,  was  not  the  homestead  of  the 
vendor;  while  in  this  case  no  execution  has 
P7er  been  Issued  upon  the  Judg^oaent,  and  the 
premises,  at  the  time  of  the  purchase,  were 
occupied  by  Alonzo  A.  Corey  as  a  homestead, 
and  the  same  were  not  subject  to  forced 
sale  on  execution  Issued  against  him.  The 
land  being  exempt  as  a  homestead,  the  pur- 
chase money  was  likewise  exempt,  for  the 
jierlod  of  six  months  after  the  receipt  there- 
of, under  section  16,  c.  36,  Comp.  St.,  which 
provides:  'If  the  homestead  be  conveyed  by 
the  claimant  •  *  •  the  proceeds  of  the 
sale,  *  •  •  not  exceeding  the  amount  of 
the  homestead  exemption,  shall  be  entitled, 
for  the  period  of  six  months  thereafter,  to 
the  same  protection  against  legal  process 
nnd  the  vOlantary  disposition  of  the  claim- 
ant which  the  law  gives  to  the  homestead." 
The  same  oonstmctlon  was  recently  placed 
upon  the  foregoing  provision  In  Prugh  v. 
Bank,  48  Neb.  — ,  67  N.  W.  808.  The  stat- 
Qte  exempts  the  procetSda  of  the  sale  of  the 
homestead  for  six  months,  without  Imposing 
a  single  condition, — not  even  that  they 
should  be  held  for  the  purpose  of  Investing 
in  another  homestead.  Whether  such  pro- 
ceeds are  received  In  cash,  notes,  or  prop- 
erty, they  are  alike  within  the  protection  of 
the  statute  for  the  period  specified.  Only  a 
small  portion  of  the  purchase  money  was 
paid  at  the  time  of  the  sale  of  the  home- 
stead, and  the  remainder  was  not  received 
until  March,  1891,  long  after  the  filing  of  the 
transcript  of  the  Judgment  It  was  exempt 
for  six  months,  not  from  the  date  of  the  sale, 
but  from  the  time  it  was  paid.  To  hold  oth- 
erwise would  not  only  violate  the  liberal  rule 
of  construction  of  exemption  laws  In  favor 
of  the  debtor  which  has  always  obtained  In 
this  state,  but  would  be  a  violation  of  the  let- 
ter and  spirit  of  the  statute.  Plaintiff's 
grantor  had  no  Interest  in  the  lands,  or  the 
proceeds  arising  from  their  sale,  to  which 
the  Hen  of  the  Judgment  could  attach.  Schrl- 
bar  V.  Piatt,  19  Neb.  625,  28  N.  W.  280.  The 
decree  is  clearly  right,  and  It  is  accordingly 
afBrmed.    AArmed. 


OMAHA  &  E.  V.  K.  CO.  v.  KKAYBNBUHL. 

(Supreme  Court  of  Nebraslta.     May  19,  1896.) 

R«ILR01D  COMPANISS— NKOLiORnoa  IS  Opbratiro 
TiuiHs — EviDBN'os— Rats  of  Spbbd— Sionals — 

CoN-TBIBDTOET   NeOLIOBSCB— FbLIX)W  SeKTAKTS 

—Who  abb— Witsebs— Ckbdibilitt. 

1.  In  the  operation  of  a  railway  train  ont- 
<ide  of  towns  and  Tillages,  no  rate  of  speed, 
tiowever  great,  is  alone  sufficient  evidence  to 


estabUsh  nejdigence.     Railroad  Co.  v.  Wendt, 
10  N.  W.  458,  12  Neb.  76,  followed. 

2.  The  foreman  of  a  section  crew  and  an 
engineer  in  rhargc  of  a  locomotive  drawing  a 
train  not  connected  with  the  worli  of  the  sec- 
tion men  are  not  fellow  servants  within  the 
meaning  of  the  rnle  forbidding  a  recovery  for 
injuries  caused  by  the  negligence  of  a  fellow 
servant.  Railroad  Co.  v.  EriclcBon,  59  N.  W. 
950,  41  Neb.  1,  followed. 

3.  The  maxim,  "Falsns  in  nno,  falsus  in 
omnibna,"  applies  only  where  a  witness  had 
knowingly  and  willfully  testified  falsely  as  to 
a  matter  of  fact.  Buffalo  Co.  v.  Van  Sickle, 
20  N.  W.  261,  16  Neb.  363,  followed. 

4.  It  is  error  to  instruct  a  jury  that  it  may 
consider  whether  or  not  statatory  highway  sig- 
nals were  given  by  an  approaching  train  m  de- 
termining whether  the  train  was  in  other  re- 
spects negligently  operated. 

5.  A  section  man  cannot  be  charged  with 
contributory  negligence  because  he  remained 
upon  the  track  for  the  purpose  of  removing  an 
obstraction  endangering  an  approaching  train, 
when  he  might  have  saved  himself  by  abandon- 
ing the  track,  and  leaving  the  train  to  its  fate. 

(^yiiiibus  ly  ibt  Court.) 

Error  to  district  court,  Butler  county: 
Wheeler,  Judge. 

Action  by  Ida  L.  Krayenbuhl,  administra- 
trix of  John  Krayenbuhl,  deceased,  against 
the  Omaha  &  Republican  Valley  Railroad 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

John  M.  Thurston,  W.  R.  Kelly,  and  B.  P. 
Smith,  for  plaintiff  in  error.  £.  R.  Dean,  A. 
J.  Evans,  and  £.  W.  Hale,  for  defendant  in 
error. 


IRVINE,  G.  This  was  an  action  brought 
under  chapter  21,  Oomp.  St,  by  Ida  L.  Kray- 
enbuhl, as  administratrix  of  the  estate  of 
John  Krayenbuhl,  deceased,  against  the  Oma- 
ha &  Republican  Valley  Railroad  Company, 
to  recover  on  account  of  injuries  resulting 
in  the  death  of  said  decedent  There  is  no 
necessity  of  reviewing  the  whole  case  in  de- 
tail, because  many  questions  presented  in  the 
district  court  have  since  the  trial  there  been 
decided  by  tills  court  in  other  cases.  A  brief 
statement  of  the  evidence  is,  however,  essen- 
tial to  a  consideration  of  the  questions  which 
we  deem  it  necessary  to  pass  upon. 

John  Krayenbuhl,  the  deceased,  was  a  sec- 
tion foreman  In  the  employ  of  the  railway 
company.  During  the  forenoon  of  the  18th 
day  of  January,  1892,  he  was  proceeding 
westward  along  the  track  of  the  railway  com- 
pany on  a  hand  car,  carrying  a  railway  raU, 
and  accompanied  by  rne  man  under  his  direc- 
tion and  controL  Snow  was  falling,  and  a 
wind  prevailed.  The  depth  of  snow  and  the 
velocity  and  direction  of  the  wind  are  mat- 
ters concerning  which  the  evidence  is  con- 
flicting, but  these  facts  are  not  very  material 
to  the  questions  of  law  presented.  The  track, 
after  pursuing  a  straight  course  to  the  west- 
ward for  some  distance,  crossed  a  highway, 
and  soon  thereafter  curved  to  the  south,  fol- 
lowing In  a  general  way  the  meanderings  of 
a  stream.  In  Its  course  it  passed  through 
some  cuts.  Krayenbuhl  and  his  companion, 
Martin,  upon  entering  these  cuts,  found  that 
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tUe  track  was  obstructed  by  snow.  Krayen- 
buhl  sent  Martin  back  towards  the  east,  with 
a  flag,  to  warn  approaching  trains,  and  pro- 
ceeded to  shovel  snow  from  the  track  ahead 
of  the  hand  car,  pushbig  the  hand  car  on  as 
he  progressed.  When  Martin,  carrying  the 
flag,  had  gone  something  over  a  hundred 
yards  east  of  the  hand  car,  a  train,  consisting 
■of  a  locomotlTe  and  way  car,  running  at  a 
speed  estimated  by  different  witnesses  at 
from  18  to  45  miles  per  hour,  approached 
from  the  east  Martin  signaled  the  train  to 
stop,  and  Krayenbulil,  evidently  on  hearing 
the  train  approach,  removed  the  rail  from  the 
hand  car,  and  was  In  the  act  of  removing 
the  hand  car  from  the  track,  when  the  train 
struck  him,  breaking  his  neck,  and  killing 
him.  The  neglig^ence  alleged  was  in  running 
the  train  at  a  dangerous  rate  of  speed,  in 
failing  to  give  warning  of  its  approach,  and 
In  disregarding  the  signal  given  by  Martin. 
There  are  some  other  allegations  of  negli- 
gence, but  proof  in  support  thereof  was  ex- 
cluded by  the  district  coui-t,  and  these  it  is 
not  necessary  to  state.  The  point  where  the 
accident  occurred  was  not  within  any  town 
or  city,  and  it  has  been  repeatedly  held  that 
no  rate  of  speed  is  of  itself  negligence  under 
such  circumstances.  Railroad  Co.  v.  Wendt, 
12  Neb.  76,  10  N.  W.  456;  Railroad  Co.  v. 
Orablin,  38  Neb.  90,  56  N.  W.  796,  and  67  N. 
W.  522;  Railroad  Co.  v.  Hansen,  48  Neb. 
— ,  66  N.  W.  1105.  The  foundation  of  the 
action  must  therefore  be  in  falling  to  give 
signals  of  the  approach  of  the  train,  and  in 
the  alleged  failure  to  obey  the  signal  of  Mar- 
tin to  stop.  A  question  much  argued  is  as 
to  whether  the  deceased  and  the  engineer  in 
charge  of  the  train  were  fellow  servants.  If 
they  were  so,  as  a  matter  of  law  a  snmmary 
disposition  of  the  case  might  be  made.  But 
the  rules  announced  in  Railroad  Co.  v.  Eriek- 
Bon,  41  Neb.  1,  59  N.  W.  347,  are  applicable 
to  this  case,  and  determine  the  question  ad- 
versely to  the  contention  of  the  railway  com- 
pany. We  are  therefore  required  to  consider 
the  case  more  with  regard  to  details  than  the 
principal  arguments  of  the  railway  company, 
if  well  founded,  would  require. 

There  is  a  conflict  in  the  evidence  as  to 
whether  the  statutory  signals  were  given  of 
the  approach  of  the  train  to  the  highway  east 
of  the  point  where  the  accident  occurred. 
Several  witnesses  testifying  on  behalf  of  the 
plaintiff  say  that  they  heard  no  such  signals. 
The  engineer  and  conductor  both  testify, 
however,  that  the  statutory  signal  was  given. 
The  court  instructed  the  Jury,  In  effect,  that 
the  highway  signals  were  for  the  beneflt  of 
persons  traveling  upon  the  highway,  and  that 
the  failure  to  give  them  would  not  tend  to 
charge  the  railway  company  In  this  case.  In 
view  of  the  decision,  rendered  since  the  trial. 
In  Railroad  Co.  v.  Metcalf,  44  Neb.  849,  6S  N. 
W.  51,  these  instructions  were  too  broad;  but 
the  error  was  prejudicial  to  the  plaintiff,  rath- 
■er  than  to  the  railway  company.  But  the 
«oiirt  followed  these  instructions  by  the  fol- 


lowing: "However,  tf  you  And  from  the  evi- 
dence that  the  law  governing  railway  trains 
on  their  approaching  highway  crossings  was 
not  complied  with  in  this  case,  and  that  the 
whistle  was  not  blown  or  the  bell  rung  on 
the  train  In  •question  approaching  Foxe's 
crossing,  then  such  fact  should  be  considered 
by  you  as  affecting  or  touching  th«  credibility 
of  the  witnesses  for  the  defendant  who  tes- 
tified on  this  point,  and  also  ia  consiilering 
by  you  whether  or  not  said  train  was  being 
run  and  operated  in  a  careful  and  proper 
manner  <«  otherwise."  This  instruction  was 
prejudicially  erroneous  as  to  the  railway 
company  in  two  respects.  In  the  flist  place, 
it  was  a  distinct  direction  to  the  Jury  to  con- 
sider whether  or  not  the  signals  had  been 
given,  as  affecting  the  general  credibility  of 
the  witnesses  for  the  defendant  who  testified 
on  this  point.  Both  engineer  and  conductor 
had  testified  that  the  signals  were  given. 
'llie  engineer  testified  that  it  was  a  stormy 
day,  with  a  strong  wind,  while  other  witness- 
es testified  that  It  was  reasonably  clear,  and 
the  wind  not  strong.  The  engineer  testified 
that  the  engine  was  covered  with  snow;  that 
snow  was  banked  up  against  the  front  win- 
dows of  the  cab,  and  that  the  only  lookout 
that  he  could  maintain  was  through  a  side 
window;  that  in  keeping  such  lookout  his 
face  had  been  frozen;'  that  the  train  passed 
from  time  to  time  through  snowbanks  which 
completely  obstructed  his  view,  and  compelled 
him  to  withdraw  his  head;  tliat  he  liad  pass- 
ed through  such  a  snowbank  Immediately  be- 
fore seeing  Martin  with  the  fiag;  that  he  saw 
Marthk  when  the  latter  was  not  more  than  30 
feet  from  him,  and  immediately  took  aU 
available  steps  to  stop  the  train.  Witnesses 
for  the  plaintiff  bad  testified  that  no  atten- 
tion whatever  was  paid  to  Martin's  signal, 
and  that  the  train  proceeded  withont  appar- 
ent check  until  the  accident  occurred.  The 
effect  of  giving  the  instruction  complained  of 
was  that  the  Jury  should  examine  into  the 
question  whether  a  signal  had  been  given  on 
approaching  Foxe's  crossing,  and  upon  that 
fact  determine  the  engineer's  credibility  upon 
all  other  facts  in  the  case;  and  this  without 
regard  to  whether  the  engineer's  testimony  as 
to  having  given  the  signal  was  willfully  false 
or  otherwise.  The  maxim,  "Falsus  in  uno. 
falsus  in  omnibus,"  applies  only  where  a  wit- 
ness lias  knowingly  and  willfully  testified 
falsely  as  to  a  matter  of  tact.  Buffalo  Co.  v. 
Van  Sickle,  16  Neb.  363,  20  N.  W.  261;  Stop- 
pert  V.  Nierle,  45  Neb.  105,  03  N.  W.  382.  In 
the  second  place,  the  Instruction  was  errone- 
ous because  by  its  last  clause  it  directed  the 
jury  that  they  should  consider  whether  or 
not  the  highway  signal  had  been  given,  as 
determining  whether  or  not  the  train  was 
generally  run  and  operated  in  a  careful  man- 
ner. As  already  Indicated,  under  the  circum- 
stances the  failure  to  give  the  highway  sig- 
nal may  have  been  important  in  determining 
whether  the  railroad  company's  negligence  In 
not  giving  it  caused  tlie  injury.     Hot  it  could 
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luiTe  no  poasfljle  effect  In  determining  wheth- 
er or  not  the  railroad  company  had  been  neg- 
Ugent  lu  other  respects.  The  Jury  would 
taaye  uo  right  to  infer  a  oegUgent  operation 
of  the  train  In  other  particulars  from  a  fail- 
ure to  giTe  this  signal.  But  the  instruction 
fnu  that  it  might  do  ao.  For  the  error  In  this 
iuatructlou  the  Judgment  must  be  reversed. 

We  cannot,  however,  let  the  case  rest  here 
without  disposing  of  another  question  which 
18  likely  t»  arise  upon  a  new  trial.  The  rail- 
road company,  by  its  offers  of  evidence,  and 
by  tendering  instructionB,  contended  that.  If 
£a-ayenbuhl  could  have  saved  his  life  by 
abandoning  the  car  upon  the  track  and  step- 
ping aside,  he  was  compelled  to  do  so,  by 
virtue  of  roles  of  the  company  and  general 
principles  of  contributwy  negligenca  In- 
structions to  this  effect  were  refused,  and 
their  refusal  is  assigned  as  error.  The  court 
was  undoubtedly  right  In  refusing  these  in- 
structions. To  have  given  them  would  have 
been  contrary  to  law,  and  would  have  coun- 
tenanced a  contention  closely  bordering  upon 
brutality.  A  hand  car  with  a  railroad  rafl 
upon  it,  when  struck  by  a  rapidly  moving 
train,  might  have  caused  a  wreck  costing  the 
Uvea  of  many  people.  Krayenbuhl  did  right 
in  remaining  upon  the  track,  after  he  heard 
the  train  approaching,  for  the  purpose  of  re- 
moving the  rail,  and  afterwards  the  car.  If 
possible.  Such  conduct  was  not  negligence; 
It  was  heroism.  No  law  could  be  announced 
which  would  tend  to  deter  railway  employes 
from  acts  of  such  a  character,  and,  so  far  as 
this  court  is  concerned,  no  such  law  will  be 
annocnced.     Beversed  and  remanded. 


BAYLIS  V.  PARMELE  et  al. 
(Supreme  Court  of  Nebraska.     May  20,  1896.) 
Bkvikw  OS  Apfbau 
When  made  upon  fairly  conflicting  evi- 
dence, the  findiugs  of  the  district  court  in  sup- 
port of  its  judgment  miut  be  sustained. 
(Syllabus  by  the  Court.) 
Appeal  from  district  court,  Hamilton  coun- 
ty; Bates,  Judge. 

Action  by  Richard  H.  Baylls  against  Calvin 
H.  Parmele  and  others.  Judgment  for  de- 
fendants.    Plaintiff  appeals.     AtUrmed. 

Hainer  &  Smith,  for  appellant.  Howard 
M.  Kellogg  and  John  A.  Davies,  for  appellees. 

RYAN,  C.  This  action  was  brought  on 
March  27,  1803,  by  the  appellant,  in  the  dis- 
trict court  of  Hamilton  county.  Upon  a  trial 
afterwards  bad,  there  was  a  judgment  dis- 
missing the  petition,  and  dissolving  the  pre- 
liminary injunction  which,  at  the  commence- 
ment of  this  suit,  had  been  allowed.  Of  this 
petition,  the  averments,  in  substance,  were 
that  plaintiff  is  in  the  quiet  and  peaceable 
possession  of  certain  real  property  described, 
by  virtue  of  a  written  lease  made  March  9, 
1881,  by  the  then  owner;  that,  by  the  terms 
of  said  lease,  it  does  not  expire  until  March 
v.67K.w.no.4— 29 


1,  1804;  that  plaintiff  has  paid  the  rent  for 
the  year  1802,  notwithstanding  which  facts 
the  defendants,  who  are  now  the  owners  of 
the  said  leased  lands,  are  attempting  forcibly 
to  deprive  plaintiff  of  his  said  possessiou; 
and  the  prayer  was  for  an  injunction  to  pre- 
vent such  Interference.  In  the  lease,  of 
which  a  copy  was  attached  to  the  petition  of 
plaintiff,  there  is  this  provision:  "In  case 
either  party  wishes  to  dissolve  the  within 
lease  before  expiration  thereof,  he  shall  serve 
notice  on  the  other  party  at  least  three 
months  prior  to  the  expiration  of  the  lease 
year."  On  November  26,  1892,  W.  H.  Newell 
and  C  H.  Parmele  (who 'had  purchased  the 
leased  land  from  Frank  T.  Ryan,  the  maker 
of  the  lease  to  appellant),  in  accordance  with 
the  terms  of  the  lease,  gave  the  notice  requir- 
ed to  terminate  it  on  March  1,  1883.  No  ob- 
jection was  made  to  the  right  of  these  parties, 
as  grantees  of  Ryan,  to  give  the  notice,  and 
terminate  the  lease,  as  above  described.  Up- 
on sufficient  evidence,  the  district  court  found 
that  Newell  and  Parmele,  at  the  time  of  the 
commencement  of  the  action,  were  In  posses- 
sion of  the  leased  premises,  and  that  at  said 
time  plaintiff  had  no  right  of  possession.  The 
material  issues  presented,  as  to  which  there 
was  evidence,  involved  solely  the  questions  as 
to  whether  or  not  there  was  notice  to  termi- 
nate the  lease  as  above  described,  and  wheth- 
er or  not  plaintiff,  in  compliance  with  the  re- 
quirements of  said  notice,  had  peaceably 
yielded  possession  to  the  defendants.  There 
could  be  no  useful  end  subserved  by  review- 
ing the  evidence.  We  must  content  ourselves 
with  a  general  observation  that  in  all  respects 
it  was  sufficient  to  sustain  the  findings  of  the 
district  court  The  Judgment  Is  therefore  af- 
firmed. 


AETNA  INS.  CO.  OF  HARTFORD,  CONN., 

et  al.  V.  BANK  OF  WILCOX  et  al. 
(Supreme  Court  of  Nebraska,     May  10,  1896.) 
Paktnership— What  Constitdtks — Inbolvexct^ 

PllEPBBKNCES— Pl-KnOB— GABJIISHMENT. 

1.  A  co-partnership  has  the  right  to  prefer 
one  of  its  creditorn,  to  the  exclusion  of  another, 
provided  the  preference  is  made  and  accepted 
without  any  fraudulent  purpose. 

2.  A  co-partnership  does  not  hold  its  prop- 
erty in  trust  for  its  creditors,  nor  have  credit- 
ors a  lien  upon  co-partnership  property  simply 
because  they  are  its  creditors. 

3.  The  receipt  by  a  party  of  a  share  of  the 
profits  of  a  venture  merely  as  compensation  for 
services,  such  party  having  no  interest  in  the 
property  made  the  subject  of  the  venture,  and 
no  power  in  the  management  or  control  of  such 
property,  other  than  that  of  an  ordinary  retail 
salesman  thereof,  does  not  constitute  such  per- 
son a  partner.  Waggoner  v.  Bank,  61  N.  W. 
112.  43  Neb.  84. 

4.  So  long  as  a  debt  remains  unpaid,  the 
creditor  has  the  right  to  hold  all  the  property 
pledged  to  him  to  secure  its  payment;  and 
equity  will  not  award  to  other  creditors  a  part 
of  the  property  pledged  solely  on  the  ground 
that  the  remainder  would  probably  be  suifBdent 
to  pay  the  debt  secured. 

6.  Unsecured  creditors  by  garnishment  pro- 
ceedings may  compel  a  secured  creditor  to  ac- 
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count  to  them  for  the  surplus  that  remains  ot 
property  pledged  after  satisfring  the  debt  to 
pay  which  the  property  was  pledged. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kearney  county; 
Beall,  Judge. 

Petition  of  interpleader  by  the  Aetna  Insur- 
ance CJompany  and  the  Connecticut  Fire  In- 
surance Company  against  the  Bank  of  Wilcox 
and  others.  From  a  Judgment  for  the  de- 
fendant bank,  defendants  the  Chicago  Lum- 
ber Company  and  others  appeal.    Affirmed. 

Switzler  &  Mcintosh  and  J.  L.  McPheely, 
for  appellants.  Chqs.  Offutt,  G.  Norberg,  and 
A.  H.  Burnett,  for  appellees. 

RAGAN,  C.  The  Bank  of  Wilcox  is  a 
banking  corporation,  created  under  the  laws 
of  the  state,  and  domiciled  at  Wilcox,  Neb. 
For  some  years  prior  to  1890  Henry  Wilcox 
was  the  cashier  of  said  bank,  and  during  the 
time  he  was  such  cashier  he  became  indebted 
to  It  in  about  the  sum  of  $30,000.  In  April, 
1890,  at  said  village  of  Wilcox,  Henry  WUcox 
embarked  also  in  the  business  of  buying  and 
selling  lumber  and  such  other  material  as  is 
usually  kept  In  a  country  lumber  yard. 
The  business  was  conducted  and  carried  on 
imder  and  by  the  name  of  the  Wilcox  Lumber 
Company.  Henry  Wilcox  furnished  all  the 
money  that  went  into  the  business,  and  own- 
ed the  entire  property  embarked  In  the  ren- 
ture.  D.  0.  Shetler  had  the  supervision  of 
the  lumber  yard,  made  sales,  made  collec< 
tions,  and  looked  after  the  business  generally; 
but  he  did  not  own  any  part  of  the  property 
embarked  In  the  business,  he  was  not  respon- 
sible for  any  loss  that  the  venture  might  suf- 
fer nor  any  of  Its  debts,  he  had  no  right  to 
control  or  dispose  of  the  property  and  ven- 
ture otherwise  than  as  an  ordinary  retail 
salesman,  and  his  only  Interest  hi  the  prop- 
erty or  what  it  might  earn  was  that  he  was 
to  have  one-half  of  the  profits  of  the  venture 
as  compensation  for  his  time  and  services. 
On  the  8th  of  April,  1801,  the  Wilcox  Lumber 
Company,  as  an  evidence  of  a  debt  which  it 
owed  the  Bank  of  Wilcox  for  money  bor- 
rowed and  invested  in  the  lumber  business, 
executed  and  delivered  to  said  bonk  its  note 
for  HOOO,  due  in  90  days.  On  tbe  Ist  of 
.Tanuary,  1892,  Henry  Wilcox  was  superseded 
as  rashier  of  the  Bank  of  Wilcox  and  one 
Hopkins  was  elected  cashier  In  his  place. 
The  lumber  and  other  material  belonging  to 
the  Wilcox  Lumber  Company  was  insured 
against  loss  or  damage  by  fire  In  the  Aetna 
Insurance  Company  and  another.  On  tbe  2d 
of  February,  1892,  the  Insured  property  was 
destroyed  by  Are.  On  the  3d  day  of  Febru- 
ary, 1892,  Henry  Wilcox  delivered  to  the 
Bank  of  Wilcox  the  policies  of  Insurance 
which  the  insurance  companies  had  issued  to 
the  Wilcox  Lumber  Company.  The  delivery 
of  these  policies  to  the  Bank  of  Wilcox  by 
Henry  Wilcox  was  made  and  accepted  for  the 
purpose  of  securing  the  payment  to  the  bank, 
out  of  the  proceeds  of  said  policies,  of  the 


note  and  the  Interest  thereon  which  the  lum- 
ber company  had  given  to  the  bank  on  the 
8th  of  April,  1881,  said  note  being  long  past 
due  and  wholly  unpaid.  At  the  time  that 
these  policies  were  delivered  by  Henry  Wil- 
cox to  the  bank,  and  the  latter  authorized  to 
collect  the  amount  of  the  policies,  and  apply 
the  proceeds  thereof  on  the  payment  of  the 
note  owing  by  the  lumber  company  to  the 
bank,  no  formal  written  assignment  by  tbe 
Wilcox  Lumber  Company  was  made  on  either 
of  said  policies;  but  on  the  23d  of  February. 
1892,  the  insurance  policies  were  duly  assign- 
ed and  transferred  In  writing  to  the  Bank  of 
Wilcox  by  the  Wilcox  Lumber  Company  by 
Henry  Wilcox.  Certain  judgment  creditors 
of  Henry  Wilcox  claimed  to  be  entitled  to  the 
proceeds  of  the  insurance  policies,  and  the 
Bank  of  Wilcox  also  claimed  to  be  entitled  to 
said  proceeds:  and  thereupon  such  proceed- 
ings were  had  that  the  insurance  companies 
paid  the  amount  of  the  policies— ^4,000— Into 
the  district  court  of  Kearney  county,  and 
were  discharged  from  any  further  liability 
In  the  premises.  The  Bank  of  WUcox  bases 
its  claim  to  said  fimd  on  the  deposit  with  and 
assignment  to  It  of  the  insurance  policies 
made  on  February  8  and  23,  1892,  as  already 
stated.  It  alleged  in  its  pleadings  that  Henry 
Wllcox,  doing  business  as  the  Wilcox  Lumber 
Company,  was  on  the  3d  and  23d  of  Febru- 
ary, 1892,  Indebted  to  It  in  the  sum  of  $4,000 
and  a  large  amount  of  interest,  for  money 
which  the  bank  had  loaned  the  WOcox  Lum- 
ber Company,  and  which  It  had  used  in  its 
lumber  business;  that  said  debt  was  long 
past  due  and  wholly  unpaid;  and  that  to 
secure  it  the  payment  of  that  debt  the  Wilcox 
Limiber  Company  (Henry  Wilcox)  had  deliv- 
ered and  assigned  to  it  the  said  Insurance 
policies.  The  Chicago  Lumber  Company  and 
a  number  of  others,  having  obtained  Judg- 
ments against  Henry  WUcox  for  lumber  and 
other  materials  which  they  alleged  they  hod 
sold  and  delivered  to  him  whUe  doing  busi- 
ness under  tbe  name  of  the  WUcox  Lumber 
Company,  also  claimed  tbe  fund  In  contro- 
versy. The  district  court  found  specially 
that  on  the  23d  day  of  February,  1892,  the 
WUcox  Lumber  Company  assigned  the  Insur- 
ance poUcles  in  question  to  tbe  Bank  of  Wil- 
cox, with  authority  to  collect  the  same  and 
apply  the  proceeds  thereof  to  the  payment 
of  the  amount  due  to  the  Bank  of  Wilcox 
from  the  WUcox  Lumber  Company,  which  at 
that  time  exceeded  the  sum  of  $4,000,  and 
which  at  the  time  the  decree  was  rendered 
had  not  been  paid.  There  was  a  general 
finding  in  favor  of  tbe  Bank  of  WUcox,  and 
against  the  Chicago  Lumber  Company  and 
other  Judgment  creditors  of  Henry  WUcox, 
and  a  decree  that  the  fund  in  controversy 
should  be  paid  to  the  Bank  of  WUcox.  From 
this  decree  tbe  Chicago  Lumber  Company 
and  other  creditors  have  appealed.  Two  ar- 
guments are  relied  upon  to  reverse  the  decree 
appealed  from. 
1.  As  already  stated,  while  Heni?  WUcox 
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was  cashier  of  the  bank  of  Wilcox,  he  be- 
came larjrely  Indebted  to  the  bank.  This  In- 
debtedness was  la  addition  to  what  he  owed 
tbe  bank  under  and  by  name  of  the  Wilcox 
Lumber  Company.  On  the  let  of  March, 
1S02,  he  bad  an  accounting  or  a  settlement 
with  the  Bank  of  WUcoz.  In  this  settle- 
ment an  Itemized  statement  was  made  of  the 
debts  whicb  he  owed  the  bank,  and  oh  that 
date  he  assigned  to  the  bank,  to  secure  the 
indebtedness,  a  large  number  of  securities. 
In  this  statement  the  debt  which  he,  as  tbe 
WUcoz  Lumber  Company,  owed  the  bank, 
was  also  recited,  and  among  the  securities 
pledged  to  the  bank  to  secure  his  debt  was 
also  recited  the  Insurance  policies  In  con- 
troTersy,  which  had  been  previously  deliv- 
ered and  assigned  to  the  bank  as  already 
stated.  The  first  argument  made  here  Is 
that  this  assignment  of  certain  securities  and 
property  on  the  1st  of  March,  made  by  Hen- 
ry Wilcox  to  the  Bank  of  Wilcox,  was  fraud- 
ulent and  void,  and  made  and  accepted  for 
the  purpose  of  hindering  and  delaying  the 
other  creditors  of  Henry  Wilcox;  and,  since 
the  insurance  policies  were  mentioned  in  said 
writing  of  tbe  1st  of  March,  1892,  that  there^ 
fore  the  assignment  of  the  policies  to  the 
bank  was  fraudulent.  There  are  two  an- 
swers to  this  argument:  (1)  As  we  have  al- 
ready seen,  tbe  title  of  tbe  Bank  of  Wilcox 
to  the  insurance  policies  in  no  manner  de- 
pends upon  what  was  done  on  the  1st  of 
March,  1892,  between  the  Bank  of  Wilcox 
and  Henry  Wilcox.  The  writing  entered  in- 
to between  the  Bank  of  Wilcox  and  WUcox 
on  that  day  did  not  have  the  effect  to  validate 
the  title  of  the  bank  to  tbe  Insurance  policies 
In  controversy,  if  the  bank's  title  to  those 
policies  was  defective  at  that  time;  and  as 
the  bank  at  that  time  held  possession  of  the 
Insurance  policies,  and  It  had  a  valid  assign- 
ment of  them,  nothing  that  occurred  between 
the  Bank  of  Wilcox  and  Henry  Wilcox  on 
the  1st  of  March  bad  the  effect  of  invalidat- 
ing tbe  title  of  the  bank  to  said  insurance 
policies.  The  transaction  between  the  Bank 
of  Wilcox  and  Henry  Wilcox  on  said  March 
Ist  did  not  have  the  effect,  nor  was  it  in- 
tended to  have  the  effect,  of  transferring  to 
the  bank  the  Insurance  policies  previously  is- 
sued to  the  Wilcox  Lumber  Company.  At 
that  time,  and  long  before  that  time,  the  bank 
had  acquired  the  possession  and  assignment 
of  those  policies.  The  most  that  can  be  said 
of  the  transaction  between  the  Bank  of  Wil- 
cox and  Wilcox  on  the  1st  of  March,  so  far 
as  the  policies  In  controversy  are  concerned, 
is  that  they  were  mentioned  and  scheduled  as 
among  the  assets  turned  over  by  Wilcox  to 
the  Bank  of  Wilcox  to  secure  his  indebted- 
ness to  it  (2)  It  was  not  necessary  for  the 
district  court  to  pass  upon  the  validity  of  the 
sale  and  assignment  of  securities  made  by 
Henry  Wilcox  to  the  Bank  of  Wilcox  on  the 
Ist  of  March,  1892,  in  order  to  reach  tbe  con- 
clnsion  and  render  the  decree  it  did  in  this 
case.     The  evidence  abundantly  sustains  the 


finding  of  the  court  that  tbe  policies  in  con- 
troversy were  delivered  and  assigned  by  the 
Wilcox  Lumber  Company  (Henry  Wilcox)  to 
tbe  Bank  of  Wilcox,  to  secure  the  payment  to 
that  bank  of  a  debt  of  more  than  $4,000, 
which  Henry  Wilcox,  under  the  name  of  the 
Wilcox  Lumber  Company,  was  owing  the 
bank  for  money  borrowed  from  it  and  used 
by  him  in  the  conduct  of  the  lumber  busi- 
ness; and  there  is  not  in  all  the  record  a  sin- 
gle suggestion  that  either  Henry  Wilcox  or 
the  Bank  of  Wilcox  was  actuated  with  any 
fraudulent  purpose  whatever  in  and  about 
the  transaction  of  assigning  these  insurance 
policies  to  the  bank.  But  if  the  district  court 
made  any  finding  whatever  as  to  the  good 
faith  of  the  transaction  between  the  Bank  of 
Wilcox  and  Henry  Wilcox  on  the  1st  of 
March,  it  must  have  found  that  that  transac- 
tion was  in  good  faith.  Whether  the  trans- 
action was  had  with  honest  motives  on  the 
part  of  the  bank  and  Wilcox,  or  whether  It 
was  for  tbe  purpose  of  hindering,  delaying, 
or  defrauding  the  creditors  of  Wilcox,  was 
purely  a  question  of  fact,  and  not  of  law. 
See  section  20,  c.  32,  Comp.  St.  And  the 
evidence  Justified  the  district  conrt  in  mak- 
ing a  finding  that  that  transaction  was  in 
all  respects  in  good  faith.  Indeed,  had  the 
court  found  specially  that  the  transaction 
between  the  bank  and  Wilcox  on  the  1st  of 
March  was  made  with  a  fraudulent  purpose, 
it  is  very  doubtful  if  the  evidence  would  sus- 
tain such  a  flndbig.  At  the  time  of  tbe 
transaction  between  the  bank  and  Wilcox  on 
ttje  Ist  of  March,  1892,  when  Wilcox  trans- 
ferred to  the  bank  certain  securities,  it  Is 
not  pretended  but  tlutt  he  was  largely  indebt- 
ed to  the  bank. 

2.  A  second  argument  relied  upon  for  a 
reversal  of  the  decree  is  that  the  Wilcox 
Lumber  Company  was  a  co-partnership,  com- 
posed of  Henry  Wilcox  and  D.  O.  Shetler, 
that  the  debts  of  tbe  appellants  are  co-part- 
nership debts,  that  tbe  fund  in  court  arising 
from  the  insurance  policies  is  a  co-partner- 
ship fund,  that  the  debt  owing  to  the  bank 
by  Wilcox  was  the  individual  debt  of  Henry 
Wilcox,  and  that  therefore  the  appellants  are 
entitled  to  have  tbe  fund  in  court  paid  upon 
their  claims,  to  the  exclusion  of  the  claim  of 
the  Bank  of  Wilcox.  There  are  several 
things  to  be  said  of  this  contention:  (1)  If 
the  Wilcox  Lumber  Company  was  a  co-part- 
nership, then,  of  course,  the  claims  of  the 
appellants  were  co-partnership  debts;  but  if 
the  Wilcox  Lumber  Company  was  a  co-imrt- 
nershlp,  then  its  debt  to  the  bank  was  a  co- 
partnership debt,  and  tbe  court  has  specially 
found  that  the  fund  in  controversy  was 
pledged  by  the  Wilcox  Lumber  Company  to 
pay  its  debt  to  the  bank.  (2)  If  the  Wilcox 
Lumber  Company  was  a  co-partnership,  it 
had  a  right  to  prefer  one  of  its  creditors  to 
the  exclusion  of  another,  provided  the  pref- 
erence was  made  and  accepted  without  any 
fraudulent  purpose.  A  co-partnership  does 
not  bold  its  property  in  trust  for  it 
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nor  have  creditors  a  Hen  npon  the  property 
of  a  co-partnership  simply  because  they  have 
given  it  credit.  Therefore,  if  we  aBsnme 
counsel's  contention  to  be  correct,  that  the 
Wilcox  Lumber  Company  was  a  co-partn»- 
sbip,  composed  of  Henry  WUcox  and  Shetler, 
we  do  not  see  how  that  would  help  the  ap- 
pellants' case.  (3)  The  only  Interest  Shetler 
had  in  the  property,  as  has  already  been  stat- 
ed, was  that,  as  compensation  for  his  time 
and  services  In  attending  to  the  bnsiness,  he 
was  te  have  one- half ,  of  the  profits  of  the 
business.  He  did  not  own  any  iiart  of  the 
property  embarked  in  the  venture;  he  had  no 
right  to  control  or  dispose  of  the  property, 
except  as  an  ordinary  retail  salesman;  and 
he  was  not  resiMnsible  for  any  loss  incurred 
In  the  business,  nor  for  any  debts  of  the 
business.  We  think,  therefore,  that  he  was 
not  a  partner.  "The  receipt  by  a  party  of  a 
share  of  the  profits  of  a  venture  merely  as 
compensation  fo:  services,  such  party  having 
no  Interest  in  the  property  made  the  subject 
of  the  venture,  and  no  power  in  the  manage- 
ment or  control  qt  such  property,  does  not 
constitnte  such  person  a  partner."  Waggon- 
er V.  Bank,  43  Neb.  Si,  61  N.  W.  112,  and 
cases  there  cited;  Gibson  v.  Smith,  31  Neb. 
354,  47  N.  W.  1052. 

3.  Ckmnsel  for  the  appellants  insist  that  the 
evidence  does  not  sustain  the  finding  of  the 
court  that  the  insurance  policies  were  pledged, 
to  pay  the  debt  which  the  Wilcox  Lumber 
Company  owed  the  bank.  We  think  It  does; 
but  It  is  only  fair  to  counsel  to  remark  that 
if  the  evidence  did  not  sustain  that  special 
finding  of  the  court,  and  if  the  further  con- 
tention of  counsel  be  admitted,  namely,  that 
the  bonk  had  collected  from  property  turned 
over  to  It  by  Wilcox  a  larger  amount  of  mon- 
ey  than  Wilcox,  under  the  name  of  the  Wil- 
cox Lumber  Company,  owed  the  bank,  still 
the  decree  of  the  court  would  have  to  be 
sustained,  because,  as  we  have  already  seen, 
the  Wilcox  Lumber  Company  was  simply 
Henry  Wilcox,  and  whatever  that  lumber 
company  owed  the  bank  he  owed  it,  and  if 
all  the  property  pledged  by  Wilcox  to  the 
bank  was  a  general  pledge  to  pay  his  debts 
generally  to  the  bank,  then  the  appellants 
were  not  entitled  to  the  fund  in  court  any 
more  than  they  would  liave  been  entitled  to 
any  other  part  of  the  fund  arising  from  the 
pledged  property.  So  long  as  the  debt  of 
Wilcox  to  the  bank  remains  unpaid,  it  has 
the  right  to  hold  all  the  property  pledged  to 
it  to  secure  the  payment  of  that  debt,  and 
other  creditors  of  Wilcox  cannot  take  a  part 
of  the  fund  pledged  solely  because  the  re- 
mainder would  probably  be  sufficient  to  {My 
the  debts  of  the  ■pledgor.  Of  course,  the  ap- 
pellants may,  if  they  desire,  garnish  the 
Bank  of  Wilcox,  and  compel  it  to  account 
to  them  for  any  surplus  that  may  remain  in 
Its  hands  after  the  discharge  of  Wilcox's 
debt  to  it  But  (hey  are  not  entitled  to  a 
l>art  of  the  pledged  property  simply  because 
tlie  remainder  Is  probably  sufiicient  to  pay 


the  debt  for  which  the  property  is  pledged. 
The  district  court  was  right  in  its  conclusion, 
and  its  decree  is  affirmed. 


CRAM  et  aL  v.  COTTRELL  et  al. 

(Supreme  Court  of  Nebraska.     May  20,  189C.) 

MoRTOAOB  —  AsaioyMiNT  or  Dbbt  —  Rblsasb  — 

Bosjl  Fide  Pukcrasbk — Impbovsmbnt8 — 

FoRBCI/}8UHB— W^HO   MAT   RbdBBM, 

1.  The  assignment  of  a  debt  secured  by 
mortgage  carries  the  mortgage  with  it  without 
any  assignment  of  the  mortgage  itself,  and 
where  there  are  several  notes  secured  by  the 
same  mortgage  the  assignment  of  one  operates 
as  an  assignment  of  a  proportionate  interest  in 
the  mortgage.  Webb  v.  Hoselton,  4  Neb.  308, 
and  Manufacturing  Co.  v.  McCargnr,  30  N.  W. 
686,  20  Neb.  600,  followed. 

2.  Where  the  mortgage  debt  has  been  as- 
signed, a  purchaser  in  good  faith,  without  no- 
tice of  the  assignment  will  be  protected  by  a 
release  of  the  mortgage  executed  by  the  orig- 
inal mortgagee.  Whipple  v.  Fowler,  60  N.  W. 
15,  41  Neb.  676,  foUowed. 

3.  A  junior  mortgagee  who  has  not  l>een 
made  a  party  to  a  proceeding  foreclosing  a  sen- 
ior mortgage  is  entitled  thereafter  to  redeem 
such  senior  mortgage  from  the  purchaser  at 
judicial  sale.  Renard  v.  Brown,  7  Neb.  449, 
followed. 

4.  Redemption  is  in  such  case  a  matter  of 
right,  and  the  court  may  not  deny  such  right 
because  its  exercise  would  be  unprofitable. 

5.  For  the  purpose  of  redemption,  a  pur- 
chaser in  good  faith  at  the  judicial  sale,  believ- 
ing he  has  a  good  title,  will  be  entitled  to  credit 
for  improvements  made  upon  the  property. 
But  one  who  buys  with  notice  of  the  facts  is 
not  a  purchaser  in  good  faith,  within  the  mean- 
ing of  the  rule,  and  is  not  entitled  to  such  cred- 
it. Higginbottom  v.  Benson,  39  N.  W.  418,  24 
Neb.  461,  distinguished. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Butler  county; 
Wheeler,  Judge. 

Action  by  E.  A.  Cram  and  Arthur  Myatt 
against  Nathan  B.  CottreU  and  others  to  can- 
cel a  release  of  a  mortgage.  From  a  Judg- 
ment for  defendant  William  Stoddar,  plain- 
tiffs appeaL     Reversed. 

W.  W.  Stowell,  for  appellants.  Evans  & 
Hale,  for  appellees. 

IRVINE,  C.  Prior  to  June,  1880,  Nathan 
B.  0)ttrell  was  the  owner  of  a  certain  lot  in 
David  City,  upon  which  there  was  a  mort- 
gage in  favor  of  William  Stoddar.  In  June, 
1890,  CottreU  conveyed  the  premises  to  Catli- 
erine  Neihardt;  she  and  her  husband  exe- 
cuting, as  part  of  the  purchase  price,  three 
notes,  and  a  mortgage,  securing  such  notes, 
upon  the  same  premises.  In  August,  Cott- 
reU sold  one  of  the  notes  to  Cram  and  Myatt. 
In  December  Catheiine  Neihardt  sold  the 
property  to  Sylvester  Youker.  In  connection 
with  this  transaction,  the  Neihardts  execute<l 
a  conveyance  of  the  property  to  Xouker,  De- 
cember lltli.  On  the  same  day  CottreU  en- 
tered a  marginal  release  of  his  mortgage. 
Youker  executed  a  mortgage  for  $1,600  to  the 
Security  Savings  Bank,  and  Stoddar  released 
his  first  mortgage,  and  took  another.  Junior 
to  that  of  the  savings  I»nk,  for  $900.     Cram 
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and  Myatt  then  began  this  action  against 
Cottrell,  Tonker,  Stoddar,  and  the  savings 
bank;  setting  up  that,  at  the  time  of  the 
tnnsactlons  referred  to,  Youker  and  Stoddar 
knew  that  the  plaintiffs  were  the  owners  of 
one  of  the  Cottrell  notes,  and  that  Cottrell 
had  no  authority  to  release  the  mortgage,  and 
praying  that  the  release  be  canceled,  In  so 
far  as  It  affected  the  plaintiffs'  Interest,  and 
for  general  relief.  It  Is  not  contended  that 
the  savings  bank  had  any  notice  of  the  plain- 
tiffs' rights,  and  It  was  conceded  that  ita 
mortgage  was  superior  to  plaintiffs'.  A  de- 
fault was  entered  ag&tnst  all  the  defendants, 
but  no  decree  rendered  thereon.  Subsequent- 
ly Stoddar  appeared,  and  on  his  motion  the 
default  as  to  him  was  set  aside,  and  he  was 
permitted  to  answer.  The  answer  put  In  is- 
sue the  claim  of  the  plaintiffs,  denied  that 
Stoddar  had  any  notice  of  their  interest  in 
the  mortgage,  and  alleged  that  Stoddar  re- 
leased his  former  mortgage,  and  took  the 
later  one,  relying  upon  Cottrell's  release  of 
record.  Subsequently  Stoddar  filed  a  supple- 
mental answer,  alleging  that  since  the  filing 
of  his  former  answer  his  mortgage  had  been 
foreclosed,  and  that  he  had  purchased  the 
mortgaged  premises  at  the  foreclosure  sale, 
and  had  later  conveyed  the  same  to  his  wife; 
that  at  the  sale  the  premises  did  not  bring 
enough  to  satisfy  his  mortgage;  that  the  im- 
provements had,  prior  to  the  foreclosure, 
been  destroyed  by  fire,  and  that,  since  pur- 
chasing the  property,  Stoddar  had  expended 
?2,000  in  the  erection  of  a  hotel  thereon;  that 
the  plaintiffs  had  notice  of  the  pendency  of 
said  foreclosure  proceedings,  and  of  said  sale. 
There  was  a  reply  to  this  supplemental  an- 
swer, but  it  Is  not  necessary  here  to  set  it 
forth.  The  court  found  the  issues  in  favor 
of  Stoddar,  and  dismissed  the  case.  Plain- 
tiffs appeal. 

It  Is  elementary  law  that  the  transfer  of  a 
note  secured  by  mortgage  transfers  the  mort- 
gage security  to  the  purchaser,  without  any 
assignment  of  the  mortgage  itself,  and  that 
where  there  are  several  notes  secured  by  the 
same  mortgage  the  assignment  of  one  of  the 
notes  Is  an  assignment  of  a  proportionate  In- 
terest In  the  mortgage.  Webb  v.  Hoselton, 
4  Neb.  308;  Manufacturing  Co.  v.  McCargur, 
20  Neb.  600,  80  N.  W.  686.  By  the  assign- 
ment of  one  of  the  three  notes  by  Cottrell  to 
the  plaintiffs,  they  therefore  became  entitled 
to  the  benefits  of  the  mortgage,  and  Cottrell 
was,  after  the  assignment,  without  any  au- 
thority to  release  the  mortgage  so  as  to  de- 
prive plaintiffs  of  their  security.  Neverthe- 
less the  entry  of  satisfaction  by  the  original 
mortgagee  will  protect  a  subsequent  mort- 
gagee in  good  faith,  without  notice  of  the  fact 
that  the  debt  was  assigned  or  the  release 
unauthorized.  Whipple  r.  Fowler,  41  Neb. 
675,  00  N.  W.  15;  Mathews  v.  Jones.  48  Neb. 
— ,  66  N.  W.  622.  In  the  case  cited,  certain 
earlier  cases  which  might  be  taken  to  imply 
a  different  rule  were  dlstlngnlBhed.  In  addi- 
tion to  those  cases,  the  case  of  Bridges  v. 


BldweU,  20  Neb.  185,  29  N.  W.  302,  seems 
to  afford  some  color  to  a  contrary  rule.  But 
In  that  case  the  mortgage  remained  of  rec- 
ord, unsatisfied,  and  a  third  person,  with  such 
mortgage  standing  unsatisfied  of  record,  took 
a  Joint  conveyance  from  the  mortgagor  and 
the  mortgagee.  It  is  quite  evident  that  the 
case  proceeded  upon  the  ground  that  the  pur- 
chaser was  charged  with  notice  of  the  as- 
signee's rights,  from  the  fact  that  the  mort- 
gage appeared  of  record  unsatisfied.  We 
think,  therefore,  that  the  rule  in  Whipple  v. 
Fowler,  supra,  Is  not  In  conflict  with  any 
other  decisions,  and  It  should  be  adhered  to. 
The  question  whether  Stoddar,  at  the  time 
he  took  his  second  mortgage,  did  so  in  good 
flilth,  without  notice  of  the  plalntiffB'  rights, 
or  Cottrell's  want  of  authority,  \b  therefore 
the  controlling  question  as  to  the  relative  pri- 
ority of  bis  and  plaintiffs'  mortgage.  The 
court  found  In  favor  of  Stoddar,  and  while, 
from  a  review  of  the  evidence,  It  seems  to  the 
writer  that  this  finding  was  not  in  accord- 
ance with  the  preponderance  of  proof,  still 
the  evidence  was  conflicting;  and  In  view  of 
the  superior  facilities  possessed  by  the  trial 
court  for  weighing  the  evidence,  and  the  firm- 
ly-established rule  of  this  court,  the  finding 
cannot  be  disturbed.  It  does  not  follow,  how- 
ever, that  the  court  was  Justified  in  dismiss- 
ing the  case.  The  plaintiffs'  cause  of  action 
stood  confessed  by  all  the  defendants  except 
Stoddar,  and  it  is  quite  clear  that,  but  for  the 
facts  set  up  In  the  supplemental  answer,  the 
plaintiffs  were  entitled  to  a  decree  re-estab- 
Ushing  the  Cottrell  mortgage  as  security  to 
the  plaintiffs'  note,  but  Junior  to  the  Stoddar 
mortgage. 

The  plaintiffs  complain  that  the  court  erred 
In  permitting  the  supplemental  answer  to  be 
filed.  There  was  no  error  In  this,  because, 
while  the  facta  therein  set  up  constituted  no 
defense  to  the  action,  they  did,  as  will  now 
be  stated,  require  the  relief  granted  plaintiffs 
to  be  different  from  that  which  should  have 
been  granted  In  the  absence  of  such  facts. 
The  plaintiffs  urge  that  there  was  no  proof 
offered  In  support  of  some  of  the  averments 
of  the  supplemental  answer.  But  the  reply 
thereto,  either  by  a  failure  to  deny,  or  by 
negatives  pregnant,  admits  all  the  essential 
averments.  The  plaintiffs  were  not  made 
parties  to  the  foreclosure  suit,  and  were  ilot 
boimd  by  those  proceedings.  The  mere  fact 
that  they  had  notice  of  its  pendency  did  not 
make  them  parties,  or  bind  them  by  the  de- 
crees. This  Is  elementary.  The  foreclosure 
and  sale  were  therefore  utterly  Ineffectual  to 
bar  plaintiffs'  mortgage.  A  Junior  mort- 
gagee, who  has  not  been  made  a  iwirty  to  the 
proceeding  foreclosing  the  senior  mortgage,  has 
thereafter  a  right  to  redeem  from  such  senior 
mortgage.  Renard  v.  Brown,  7  Neb.  449. 
Therefore,  when  this  foreclosure  was  prop- 
erly pleaded  in  the  present  case,  the  facts  de- 
manded that  the  plaintiffs,  instead' of  merely 
having  their,  mortgage  re-established,  should 
be  permitted  to  redeem  the  Stoddar  mortgage. 
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WI17  the  court  denied  this  relief,  and  denied 
plaintiffs  any  relief,  the  record  does  not  in- 
form us.  It  is,  however,  argrued  In  support 
of  the  action  of  the  triad  court  that  the  proof 
showed  that  the  land  had  not  sold  for  suffi- 
cient at  the  foreclosure  sale  to  pay  the  Stod- 
dar  mortgage,  and  that  in  order  to  redeem 
the  plaintiffs  would  not  only  be  compelled  t» 
discharge  this  mortgage,  but  would  also  be 
compelled  to  reimburse  Stoddar  for  the  im- 
provements  made  upon  the  land.  To  this 
argument  there  are  at  least  two  answers: 
In  the  first  place,  the  plaintiffs  had  a  legal 
right  to  redeem,  whether  or  not  the  exercise 
of  that  right  would  be  profitable  to  them. 
It  was  for  them  to  determine  whether  they 
should  exercise  the  right,  and  not  for  the 
court  to  deny  them  the  right  because,  in  its 
opinion,  its  exercise  would  not  be  profitable. 
In  the  second  place,  it  is  not  true  in  this  case 
that,  in  redeeming,  Stoddar  would  be  entitled 
to  a  credit  for  the  improvements  made  by 
him.  The  case  of  Higglnbottom  v.  Benson, 
24  Neb.  461,  39  N.  W.  418,  relied  upon  by 
Stoddar  as  supporting  that  position,  was  a 
very  different  case.  The  rule  there  laid  down 
was  that  where  the  purchaser  at  a  Judicial 
sale  bought  in  good  faith,  believing  he  was 
getting  a  perfect  title,  he  would  be  entitled 
to  a  credit  for  the  improvements.  Stoddar 
was  not  a  purchaser  in  good  faith,  within 
the  meaning  of  this  rule.  If  he  did  not  know 
of  plaintiffs'  rights  when  he  took  the  mort- 
gage, he  learned  them  within  a  very  few 
(lays  thereafter.  At  the  time  of  the  foreclo- 
sure sale  this  very  suit  was  pending,  in 
which  he  is  a  party.  He  had  full  notice  of 
nil  the  facts.  A  mistake  of  law  would  not 
protect  him.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded, 
with  directions  to  take  account  of  the  amount 
due  upon  the  Stoddar  mortgage,  and  to  per- 
mit the  plaintiffs  to  redeem.  Reversed  and 
remanded. 


BRUCE  V.  STATE. 

(Supreme  Court  of  Nebraska.     May  19,  1896.) 

Statutes— iSviuBNOK—SioNiriCATioN   of   Words 
— Judicial  Notios. 

1.  Printed  copies  of  the  statute  laws,  pur- 
porting or  proved  to  have  been  published  under 
the  authority  of  the  state,  are  presumptive  evi- 
dence, and  presumptive  evidence  only,  of  such 
laws.  The  orifnnal  enrolled  act,  bearini?  the 
certificates  of  the  presiding  officers  of  the  two 
houses  of  the  legiBlature,  and  the  approval  of 
the  governor,  and  deposited  with  the  secretary 
of  state,  is  the  controlling  evidence. 

2.  Chapter  105  of  the  Session  Laws  of  1887 
is  a  valid  amendment  of  section  12  of  the  Crim- 
inal Code,  although  the  repealing  clause  in  the 
published  act  purports  to  repeal  section  11,  in- 
stead of  section  12,  as  theretofore  existing;  the 
enrolled  act  disclosing  that  the  legislature  in 
fact  repealed  said  original  section  12. 

3.  When  a  word  used  by  a  witness  has  a 
significatioB  so  generally  known  that  it  must 
have  been  nnderstood  by  the  triors  of  fact,  an 
appelUte  court  will  not  disregard  such  signifi- 
cation, or  treat  the  word  as  unintelligible,  mere- 


ly because,  from  motives  of  decency  and  pro- 
priety, lexicographers  have  ignored  It 
(Syllabus  by  the  Court) 

Error  to  district  court,  Burt  conntj;  Ker- 
Bor,  Judge. 

Leaman  Bruce  was  convicted  of  a  criminal 
offense,  and  brings  error.   Affirmed. 

H.  Wade  GUUs,  for  plaintiff  in  error.  A 
S.  Churchill,  Atty.  Gen.,  and  Geo.  A.  Day, 
Dep.  Atty.  Gen.,  for  the  State. 

IRVINE.  C.  The  plahatiff  in  «ror  was 
convicted  upon  an  information  charging  him, 
being  of  the  age  of  more  than  18  years,  with 
having  carnally  known  and  abused  a  certain 
female  child  under  the  age  of  15  years,  to 
wit,  of  the  age  of  14,  with  ha:  consent  The 
offense  was  alleged  to  have  been  committed 
May  9,  1893,  and  the  Information  was  filed 
March  26,  1894.  There  is  an  act  of  the  legis- 
lature of  1895  (Sess.  Laws  1895,  c.  74)  relat- 
ing to  this  offense,  but  it  will  be  observed 
that  the  dates  stated  are  such  that  this  act 
is  without  bearing  on  the  case. 

Of  the  errors  assigned,  those  presented  by 
the  briefs  relate  only  to  two  questions.  The 
first,  presented  by  several  assignments  of  er- 
ror, involves  the  constitutionality  of  chapter 
105  of  the  Session  Laws  of  1887.  In  1885  an 
act  was  passed  (Sess.  Laws  1885,  c.  lOll 
amending  section  12,  c.  4,  of  the  Criminai 
Code,  so  as  to  fix  what  is  loosely  styled  the 
"age  of  consent"  at  12  years.  Chapter  105  of 
the  Laws  of  1887  purports  in  its  title  and  en- 
acting clause  to  amend  this  section,  and 
nuikes  the  so-called  "age  of  consent"  15  years. 
But  the  repealing  clause  in  the  published  Ses- 
sion Laws  of  1887  repeals  not  section  12,  bat 
section  11,  of  the  Criminal  Code,  relating  to  a 
different  offense.  The  complaining  witness 
In  this  case  being  14  years  of  age,  the  con- 
viction could  not  be  sustained  if  the  act  ot 
1887  was  as  it  appears  In  the  printed  edition 
of  the  Session  Laws.  City  of  South  Omaha 
V.  Tax  Payers'  League,  42  Neb.  671,  60  N.  W. 
957.  The  enrolled  act  on  file  in  the  office  of 
the  secretary  of  state  has,  however,  been  ex- 
amined; and  It  Is  found  ttiat  the  act  as  pass- 
ed by  the  legislature,  and  approved  by  the 
governor,  properly  repealed  section  12  of  the 
Criminal  Code  as  theretofore  existing,  and 
not  section  11,  as  the  printed  laws,  through  a 
typographical  error,  indicate.  Section  419  of 
the  Code  of  Civil  Procedure  merely  makes  the 
printed  laws  published  under  authority  of  the 
state  presumptive  evidence  of  such  laws.  In 
case  of  conflict,  the  original  enrolled  act,  bear- 
ing the  certificates  of  the  officers  of  the  two 
houses  of  the  legislature,  and  approval  ot  the 
governor,  and  deposited  with  the  secretary  of 
state,  is  the  controlling  evidence. 

The  other  question  raised' goes  at  once  to  the 
applicability  of  a  certain  Instruction,  and  the 
sufficiency  of  the  evidence  to  sustain  the  con- 
viction. The  prosecuting  witness,  in  describing 
the  commission  of  the  offense,  made  use  of 
a  word  of  generally  known  signification,  but 
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which  has  been  ignored  by  lexicographers. 
The  same  oonsiderations  which  liaye  excluded 
such  terms  from  the  dlctlonarieB  forbid  a 
tnjik  discnsslon  of  the  question  presented  In 
this  opinion.  When  a  word  has  a  significa- 
tion so  generally  known  that  It  must  have 
been  understood  by  the  triors  of  fact  when 
used  by  a  witness,  an  appellate  court  should 
not  disregard  such  signification  merely  be- 
cause, from  reasons  of  decency  and  propriety, 
icxlcograpbers  have  Ignored  it  We  are  satis- 
lied  that  the  evidence  was  sufficient,  and  the 
instruction,  of  which  no  complaint  is  made  as 
a  statement  of  the  law,  was  applicable  to  the 
evidence.    Judgment  affirmed. 


SAGE  et  aL  v.  CITY  OF  PLATTSMOUTH 
et  al. 

(Supreme  Court  of  Nebraslca.     May  19,  1896.) 

Cities — Extension  of  Boundaribs— SL-rrioiiiNOT 
OF  i'ETiTios— Review  os  Appeal. 

1.  Where  the  officers  in  whom  power  is 
vested  generally  to  define  or  extend  the  bound- 
aries of  a  city  have  undertal^en  to  extend  ita 
lioondariea,  the  owner  of  land  so  incorporated 
cannot,  at  least  after  the  la^se  of  a  number  of 
.Tears,  maintain  an  action  for  the  purpose  of 
restraining  the  collection  of  dty  taxes  on  the 
ground  that  there  was  no  authority  to  incor- 
liorate  the  particular  land  in  question.  South 
Platte  L«nd  Co.  v.  Buffalo  Co.,  19  N.  W.  Til, 
15  Neb.  605,  followed. 

2.  The  snfiiciency  of  the  petition  to  state  a 
vaase  of  action  may  be  challenged  at  any 
!-tage  of  the  proceedings,  even  in  ms  court  on 
appeal. 

(Syilabua  by  the  Court.) 

Appeal  from  district  coiurt,  Cass  county; 
Chapmaji,  Judge. 

Action  by  Elias  Sage  and  Caroline  Sage 
against  the  dtj  of  Plattsmouth  and  Louis  C. 
Eickhoff,  county  treasurer.  Judgment  for 
plaintiffa.     Defendants  appeal.     Reversed. 

John  A.  Davies,  for  appellants.  Beeaon  & 
Koot,  for  appellees. 

IRVINB,  C.  The  petition  of  Blias  Sage 
and  Caroline  Sage,  his  «ivlfe,  plaintiffs,  against 
the  dty  of  Plattsmouth  and  Louis  Eiclihoff,' 
trea.sarer  of  Cass  county,  defendants.  In  brief 
alleged  that  the  dty  of  Plattsmouth  was  orig- 
inally InoMporated  by  a  special  act  of  the  ter- 
ritory of  Nebraska,  in  1855,  which  defined 
the  Umits  of  the  city,  and  conferred  no  power 
to  extend  such  Umits;  that  this  act  was 
amended  in  1866  so  as  to  indude  certain  other 
territory,  but  without  conferring  power  upon 
the  dty  to  further  extend  Its  Umits;  ttiat 
the  plaintiffs  are  the  owners  of  certain  land 
described  in  the  petition,  occupied  by  them  as 
a  homestead,  used  as  one  tract,  for  agricul- 
tural purposes  alone;  that  neither  said  lands 
nor  the  plaintiffs  received  any  benefit  from 
the  dty  of  Plattsmouth,  and  that  the  dty  af- 
fords them  neithw  water  nor  gas  nor  elec- 
tric lights,  nor  does  it  afford  them  poUce  pro- 
tection; that  the  dty,  without  the  knowledge 
or  consent  of  the  plaintiffs,  in  March,  1887, 
passed  an  ordinance  defining  the  Umits  of 


the  dty,  and  including  therein  plaintiffs'  land, 
and  caused  a  copy  of  said  ordinance  to  be 
recorded  In  the  office  of  the  registrar  of 
deedd;  that  none  of  the  said  land  had  ever 
been  laid  out  into  lots  or  blodcs;  that  dty 
taxes  had  been  assessed  and  levied  tipon  said 
land  from  and  after  18S7  every  year,  casting 
a  cloud  upon  the  tiUe  thereof;  that  the  de- 
fendant, the  county  treasurer,  was  about  to 
advertise  and  sell  said  land  for  said  dty  taxes. 
The  prayer  was  that  the  ordinance  of  1887 
be  dedared  nuU  and  void  in  so  far  as  it  at- 
tempts to  indude  plaintiffs'  land  within  said 
dty;  that  the  doud  cast  upon  plaintiffs'  title 
by  the  passage  of  said  ordinance  be  removed; 
that  aU  city  taxes  levied  upon  said  lands  be 
declared  void;  and  that  the  treasurer  and 
his  successors  be  enjoined  from  coUectlng  any 
dty  taxes  whatever  upon  said  land.  The 
treasurer  answered  by  a  general  denial;  the 
city  by  a  general  denial,  coupled  with  an 
averment  that  the  land  described  was  lawful- 
ly incorporated  within  the  dty.  There  was 
also  an  issue  raised  as  to  the  classification  of 
the  city;  the  plaintiffs  contending  that  It 
was  a  city  of  the  second  dass,  having  more 
than  1,000  Inhabitants,  and  governed  by 
Gomp.  St  c.  14,  art  1;  and  the  defendants 
contending  that  it  was  a  dty  of  the  second 
class,  having  more  than  5,000  Inhabitants, 
and  governed  by  Comp.  St  c.  14,  art.  2.  The 
court  found  that  it  was  a  dty  of  the  latter 
class,  but  found  on  other  issues  generaUy  In 
favor  of  the  plaintiffs,  and  entered  a  decree 
in  accordance  with  the  prayer  of  the  plain- 
tiffs' petition.    The  defendants  appeal. 

We  cannot  in  this  proceeding,  investigate 
and  determine  the  principal  question  sought 
to  be  Utigated.  In  South  Platte  Land  Co.  v. 
Buffalo  Co.,  15  Neb.  605,  19  N.  W.  711,  it  was 
sought  to  enjoin  the  coUecUon  of  certain  tax- 
es levied  on  behalf  of  the  dty  of  Kearney, 
upon  certain  land  within  the  established  Um- 
its thereof.  The  Injimction  was  sought  up- 
on the  ground  that  the  land  taxed  was  agri- 
cultural land,  which  had  not  been  surveyed 
and  platted  into  lots.  The  court  said:  "There 
is  no  doubt  the  owners  of  land  not  platted 
may  object  to  such  land  being  Induded  with- 
in the  boundaries  of  the  corporation,  and,  in 
a  proper  proceeding  for  that  pturpose,  may 
have  it  exduded.  But  if  the  boundaries  of 
a  town  are  extended  over  agricultural  lands 
on  the  petition  of  the  owner,  or  with  ids  tacit 
assent  and  have  included  such  lands  without 
objection  for  10  or  12  years,  there  must  be 
some  equitable  ground  for  an  injunction  aside 
from  the  mere  fact  that  the  lands  were  Im- 
prc^rly  induded  in  the  town  site."  The 
injunction  was  therefore  refused.  It  Is  true 
that  nothing  appeared  in  that  case  except 
that  the  lands  had  not  been  platted  into  city 
lots;  and  the  language  quoted,  taken  by  It- 
self, implies  that  an  injtmction  might  be 
granted  where  other  grounds  for  equitable 
reUef  appeared.  But  in  McClay  v.  City  of 
LlncoUi,  32  Neb.  412,  49  N.  W.  2-2,  tiie 
plaintiffs  had  paid  certain  dty  taxes  under 
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protest,  and  brought  the  action  to  recover 
back  tlie  money,  alleging  generally  the  same 
grounds  for  relief  as  are  here  alleged.  The 
court  said:  "While  it  is  probably  true  that 
the  action  of  the  commiseioners  In  taking  the 
ground  into  the  boundaries  of  the  town  was 
nnanthorlzed  under  section  40,  c.  14,  Comp. 
St.,  and  would  not  have  been  conceded  by 
the  courts,  at  that  day,  as  a  legal  proceeding, 
had  a  proper  case  been  made  and  brought  to 
issue,  and  while  the  commissioners  themselTes 
might  have  changed  their  action  under  an  Im- 
mediate protest  of  the  owner  or  the  agent  of 
the  land,  it  would  now  seem  too  late,  from  the 
lapse  of  time,  incompetency  of  the  courts,  and 
from  continuous  usage  and  custom,  to  set  aside 
their  action  in  the  present  proceeding,  collat- 
eral to  it  only  in  the  assessment  of  taxes." 
State  T.  Dimond,  44  Neb.  154,  62  N.  W.  498. 
was  an  action  in  the  nature  of  quo  warranto, 
to  test  the  legality  of  the  incorporation  of  the 
city  of  College  View.  The  court  said:  "An 
examination  of  the  subject  is  necessarily  in- 
complete which  omits  a  reference  to  another 
aspect  thereof,  riz.  that  suggested  by  South 
Platte  Land  Co.  t.  Buffalo  Co.,  15  Neb.  005, 
19  N.  W.  711,  McClay  v.  City  of  Lincohi,  32 
Neb.  412,  49  N.  W.  282,  and  Lancaster  Co. 
V.  Rush,  35  Neb.  120,  52  N.  W.  837.  It  woB 
therein  held  that  an  action  will  not  lie  to  en- 
Join  the  collection  of  taxes  levied  upon  ag- 
ricultural property  within  the  boundaries  of  a 
city  or  Tillage,  or  for  the  recovery  of  sach 
taxes  paid  under  protest.  The  validity  of  the 
incorporation,  although  apparently  presented 
.  by  the  argument  in  each  case,  was  not  decid- 
ed; the  court  holding  that  it  could  not  be 
questioned  in  a  collateral  proceeding.  •  •  • 
The  views  herein  expressed  are  not  only  con- 
sistent with  the  doctrine  of  those  cases,  but 
a  careful  reading  of  them  suggests  the  con- 
clusion wUch  we  have  reached." 

The  cases  cited  control  that  before  ns.  The 
eflTect  of  those  cases  Is  that  the  incorporation, 
although  it  may  not  have  been  authorized 
by  the  charter  of  the  city  or  by  general  law, 
was  not  void,  and  could  not  be  attacked  In 
a  collateral  proceeding.  The  case  must  l>e 
distinguished  from  State  v.  Dimond,  supra, 
which  was  a  direct  proceeding  by  quo  war- 
ranto to  investigate  the  legality  of  the  Incor- 
poration, as  was  also  State  v.  Uridll,  37  Neb. 
371,  55  N.  W.  1072.  It  must  also  be  distin- 
guished from  City  of  Wahoo  v.  Dickinsan,  23 
Neb.  426,  30  N.  W.  818,  Village  of  Hartington 
V.  Luge,  33  Neb.  623,  50  N.  W.  957,  and  City 
of  Wahoo  V.  Tharp,  45  Neb.  563,  63  N.  W. 
840.  These  were  proceedings  under  section 
99,  art  1,  c.  14,  Comp.  St.,  relating  to  cities 
of  the  second  class  having  less  than  5,000 
Inhabitants,  and  to  villages.  Under  this  sec- 
tion, proceedings  for  annexation  are  begun 
by  a  resolution  of  the  council  declaring  on  the 
question  of  such  annexation  of  territory;  and, 
If  such  resolution  be  adopted  by  a  two-thirds 
vote,  the  city  or  village  presents  to  the  district 
court  a  petition  praying  for  the  annexation. 
Notice  la  served  on  the  owners  of  territory 


sought  to  be  Included.  Issnea  are  Joined,  and 
the  case  tried,  on  the  question  of  annexation. 
Under  the  authorities  cited,  this  statute  makes 
the  annexation  in  such  cases  to  a  large  ex- 
tent a  Judicial  question;  and  these  cases  were 
direct  proceedings  under  the  statute  involving 
that  question.  But  as  pointed  out  in  City  of 
Hastings  v.  Hansen,  44  Neb.  704,  63  N.  W. 
34,  In  the  absence  of  statute,  the  annexation 
of  territory  to  a  municipal  corporation  is  a 
legislative,  and  not  a  Judicial,  proceeding;  and 
section  99,  al>ove  cited,  is  not  applicable  to 
cities  of  the  second  class,  having  more  than 
5,000  inhabitants.  Whether  Plattsmonth  is  gov- 
erned by  article  1  or  article  2,  c.  14,  Comp.  St., 
is  immaterial  to  the  case  at  bar.  All  the  cases 
where  the  propriety  of  an  bicorporation  has 
been  inquired  Into  have  been  cases  relating 
to  cities  governed  by  article  1  at'oresald,  or 
else  they  have  been  proceedings  m  quo  war- 
ranto to  test  the  legality  of  the  incorporation. 
In  South  Platte  Land  Co.  v.  Buffalo  Co.,  su- 
pra, and  In  McClay  v.  City  of  Lincoln,  supra, 
some  stress  was  laid  upon  the  length  of  time 
during  which  owners  of  land  had  acquiesced 
in  the  proceedings  of  the  authorities  attempt- 
ing the  incorporation.  We  do  not  nndertake 
here  to  say  whether  or  not  that  la  a  control- 
ling feature,  because  in  this  case  the  incor- 
poration was  attempted  in  1887,  and  suit  was 
not  brought  until  1894.  During  all  this  time, 
according  to  the  plaintlfTs'  own  averments, 
during  each  of  the  intervening  years,  city 
taxes  had  been  levied  upon  their  land.  So 
that,  if  the  former  cases  in  any  degree  rested 
upon  the  ground  of  laches  or  estoppel,  the 
same  features  apply  to  this  case. 

It  is  suggested  In  the  brief '  of  appellees 
that  no  question  was  raised  in  the  district 
court  as  to  the  propriety  of  the  relief  sought 
or  procedure  adopted,  and  that,  therefore, 
none  can  now  be  raised.  We  entertain  no 
doubt  that  the  question  now  presented  was 
not  called  to  the  attention  of  the  learned  dis- 
trict Judge;  but  It  goes  to  the  sufficiency  of 
the  petition,  and  this  can  be  raised  at  any 
time.  ♦ 

The  Incorporation  of  cities,  and  the  method 
of  annexing  territory,  are  now  governed  by 
general  law,  so  that  the  pleading  of  the  spe- 
cial charters  does  not  control  the  case.  It  is 
probable  that  the  rule  stated  should  be  limited 
to  cases  where  the  annexation  has  been  by 
the  officers  or  body  vested  by  such  general 
law  with  the  power  of  determining  or  extend- 
ing the  city's  boundaries.  Whether  it  would 
extend  to  other  cases  is  a  question  not  herein 
Involved.    Reversed  and  dismissed. 


LBWIS  INV.  CO.  V.  BOYD  et  al. 
(Supreme  Court  of  Nebraska.     May  20,  1896.) 
Appbal— Rbcokd— CoscLusiVRSKss — NoTSS— Com- 
pound ISTEBE8T— DSDBT. 

1.  The  authenticated  transcript  of  the  rec- 
ord of  the  trial  court  imports  absolute  veri^ 
on  appeal,  and  cannot  be  inii>eached  by  mere 
statements  of  counsel  in  the  brief  filed. 
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2.  Where  the  traiucript  of  the  record  ot  the 
trinl  court  shows  that  a  reply  was  filed  therein, 
the  defendant  will  not  be  heard  to  insist  in  this 
court  that  the  averments  in  his  answer  should 
be  taken  as  true  merely  because  ot  his  failure 
to  have  the  reply  included  is  such  transcript 

3.  Should  a  party  desire  to  uige  in  the  su- 
preme court  that  he  was  entitled  to  a  judgment 
in  hia  favor  upon  the  pleadings,  they  must  be 
copied  into  the  transcript 

4.  A  stipulation  in  a  note,  providing  for 
compound  interest,  does  not  render  the  note 
usurious. 

5.  Interest,  when  stipulated  for,  may  be  al- 
lowed on  coupon  interest  notes  after  their  ma- 
tarity,  when  the  amount  of  interest  on  both 
coupon  and  principal  does  not  exceed  the  max- 
imum legal  rate  of  interest  on  the  principal 
sum. 

6.  Interest  will  not  be  compounded  when 
to  do  so  would  make  the  aggregate  rate  of  in- 
terest exceed  10  per  cent  per  annum. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Cedar  cotinty; 
Norris,  Judge. 

Action  by  the  Lewis  Investment  Company 
against  Bedford  B.  Boyd  and  others.  From 
a  decree  for  plaintiff,  defendants  appeal. 
Modified. 

B.  B.  Boyd,  for  appellants.  John  Briden- 
ttangb,  for  appellee. 

NORVAL,  J.  This  la  an  appeal  by  the  de- 
fendants from  a  decree  foreclosing  two  teal- 
estate  mortgages.  It  Is  contended  that  the 
decree  was  rendered  In  the  absence  from  the 
court  room  of  the  defendant  Bedford  E.  Boyd; 
that  It  recites,  "By  agreement,  amount  due 
plalntur, $1,483.20,  and  $69.30  taxes;"  and  that 
within  an  hoar  after  it  was  entered  defend- 
ant orally  moved  the  court  to  set  aside  said 
decree,  which  motion,  it  is  stated  in  the  brief, 
was  Immediately  denied,  and  an  exception 
was  taken  to  the  ndlng.  Unfortunately  for 
the  defendant,  not  one  of  the  foregoing  mat- 
ters. If  they  in  fact  transpired,  are  disclosed 
by  the  record.  On  the  contrary,  so  far  as  it 
speaks  at  all  on  the  subject,  the  reverse  is 
made  to  appear;  hence  no  question  having 
for  Its  foundation  the  alleged  action  and  de- 
cision of  the  court  l*-  presented  for  review. 
On  appeal  the  authenticated  transcript  of 
the  record  of  the  trial  court  Imports  absolute 
verity,  and  cannot  be  impeached  by  mere 
statements  of  coimsel  In  the  briefs  filed. 

The  answer  filed,  after  admitting  certain 
sverments  In  the  petition,  pleads,  or  attempts 
to  do  so,  two  defenses:  First,  that  plaintiff 
Is  not  the  owner  of  the  notes  and  mortgages; 
and,  second,  usury.  It  is  argued  that  the  de- 
fendants were  entitled  to  judgment  upon  the 
pleadings  in  their  favor  upon  those  two  is- 
sues. This  contention  is  based  upon  the  fact 
that  no  reply  to  the  answer  Is  In  the  record. 
Tbe  usiform  rule  Is  that  a  failure  to  reply 
renders  proof  unnecessary  of  the  averments 
contained  In  the  answer.  But  this  doctrine 
cannot  be  invoked  in  this  case.  The  decree 
states  that  the  cause  was  heard  and  submit- 
ted upon  the  petition,  answer,  reply,  and  the 
evidence,  which  recitation  shows  that  the 
plaintiff  did  reply  to  the  answer.    By  its  ab- 


sence from  the  transcript,  we  cannot  presume 
that  it  failed  to  put  in  issue  a  single  allegation 
of  the  answer.  The  transcript  does  not  par- 
port  to  be  a  full  and  complete  copy  of  tbe 
entire  record  in  the  court  below.  The  clerk  of 
that  court  merely  certifies  that  it  contains 
true  copies  of  the  petition,  answer,  journal 
entries,  trial-docket  entries,  and  certain  enu- 
merated papers  on  file  in  his  office.  Had  tbe 
journalized  decree  made  no  reference  to  tbe 
reply,  and  had  the  certificate  of  the  clerk  at- 
tached to  the  transcript  filed  herein  disclosed 
that  such  transcript  was  a  complete  copy  of 
the  record  and  proceedings  in  the  trial  court, 
then  the  presumption  might  be  Indulged  that 
plaintiff  filed  no  reply,  and  in  which  case  ij|at- 
ters  well  pleaded  in  the  answer  would  be 
taken  to  be  true.  When  a  party  desires  to 
insist  in  this  court  that  he  was  entitled  to 
judgment  or  decree  upon  tbe  pleadings,  he 
must  see  to  it  that  such  pleadings  are  In- 
cluded in  the  transcript  brought  here.  There 
being  no  bill  of  exceptions  In  this  case,  we' 
must  assume  that  the  evidence  sustains  tbe 
allegations  of  the  petition. 

It  remains  to  be  considered  whether  the  de- 
cree was  excessive,  or  for  a  larger  sum  than 
the  petition  disclosed  was  due.  The  first 
cause  of  action  Is  upon  a  mortgage  given  to 
secure  a  note  of  $1,000,  bearing  date  Febru- 
ary 16,  1889,  due  In  five  years,  with  Interest 
at  7  per  cent,  payable  semiannually,  according 
to  10  interest  coupons  attached  thereto,  which 
coupons  provide  for  10  per  cent  semlannoal 
interest  after  maturity.  The  note  also  con- 
tains a  stipulation  to  the  effect  that  It  should 
bear  Interest  at  10  per  cent  after  maturity, 
and  that,  if  any  Interest  should  remain  unpaid 
for  20  days  after  due,  tbe  wbole  debt,  at  the 
option  of  the  owner,  should  at  once  become 
due  and  collectible.  Tbe  petition  alleges  that 
no  part  of  the  principle  or  Interest  has  been 
paid,  and  that  plaintiff,  on  April  15,  1892,  de- 
clared the  entire  sum  due  and  payable  at 
once.  The  second  cause  of  action  is  to  fore- 
close a  mortgage  securing  six  unpaid  notes  of 
$12.50  each,  dated  February  15,  1889,  with  10 
per  cent  from  maturity,  one  falling  due  every 
six  months.  It  appears  from  the  petition  and 
tbe  exhibits  thereto  attached  that  tbe  notes 
and  mortgages  In  both  causes  of  action  rep- 
resent a  single  transaction,  and  were  given 
to  obtain  a  loan  of  $1,000,  made  by  the  plain- 
tiff The  decree  In  this  case  was  rendered 
on  May  5,  1893,  for  $1,483.20.  We  have  care- 
fully computed  the  amount  due  on  the  notes 
described  in  both  causes  of  action,  allowing 
Interest  on  each  note  at  the  rates,  and  com- 
pounding the  same,  according  to  Its  terms 
and  stipulations,  and  find  it  to  be  $1,469.06, 
or  $14.15  less  than  the  decree,  and  $30.17  more 
than  would  have  been  due  at  the  date  of  the 
decree  casting  Interest  on  the  $1,000  loan  from 
the  date  thereof  at  10  per  cent  per  annum, 
the  maximum  rate  allowed  by  statute.  By 
another  method  of  calculation,  allowing  In- 
terest on  the  principal  note  at  7  per  cent  per 
annum  on  til  plaintiff  exercised  the  option,  ot 
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declaring  the  whole  snin  dut3,  and  10  per  cent, 
thereafter,  and  adding  thereto  $75,  the  amount 
of  the  six  commission  or  extra  interest  notes 
described  in  the  second  cause  of  action,  the 
aggregate  principal  and  interest  due  on  the 
lean  on  May  5,  IS03,  is  $1,402.21.  So,  in  any 
view  of  the  case,  the  decree  is  excessive. 

The  question  arises,  which  one  of  the  sev- 
eral modes  of  computation  above  indicated 
should  be  adopted  in  this  case?  We  are  clear 
that  it  Is  the  last  one  stated.  The  interest 
cannot  be  compounded,  nor  is  interest  upon 
interest  collectible  in  this  case,  since  it  would 
be  allowing  plaintiff  in  excess  of  10  per  cent., 
the  highest  rate  provided  for  by  law.  This 
co^  has  held  that  a  holder  of  a  note  is  not 
entitled  to  interest  upon  arrears  of  Interest, 
although  so  contracted  for,  where,  by  the  com- 
pounding of  interest,  It  would  make  the  rate 
exceed  10  per  cent,  per  annum.  Mathews  v. 
Toogood,  23  Neb.  536,  37  N.  W.  265;  Id.,  25 
Neb.  99,  41  N.  W.  130.  It  has  also  been  de- 
cided that  interest,  where  stipulated  for,  may 
be  collected  on  coupon  interest  notes  when 
the  amount  of  interest  on  twth  coupon  and 
principal  does  not  exceed  the  maximum  legal 
rate.  Murtagh  v.  Thompson,  28  Neb.  358,  44 
N.  W.  451;  Richardson  v.  CampbeU,  34  Neb. 
181,  51  N.  W.  753.  A  stipulation  in  a  note 
allowing  interest  to  be  computed  on  interest 
after  it  matures  does  not  render  the  note 
usurious.  Hager  v.  Blake,  16  Neb.  12,  19  N. 
W.  780;  Richardson  v.  CampbeU,  34  Neb.  181, 
51  N.  W.  753.  Applying  the  foregoing  deci- 
sions to  the  case  before  us,  we  hold  that  the 
contract  or  loan  is  not  tainted  with  the  vice 
of  usury,  and  that  piaintiffi  is  not  entitled  to 
have  the  interest  compounded.  The  decree 
should  have  been  for  the  sum  of  $1,402.21 
and  it  Is  modified  accordingly.  Judgment  ac- 
cordingly. 


MILLER  T.  STRIVENS. 
(Supreme  Court  of  Nebraska.     May  19,  1896.) 

NeOLIOBNOB  —  QOESTIOS     POR    JOKT  —  Ro.VAWAT 
HOKSES. 

1.  Where,  from  ft  given  state  of  facts,  rea- 
sonable men  may  draw  different  concinsions  re- 
specting the  subject  of  negligence,  the  ques- 
tion is  one  of  fact  for  the  jury. 

2.  It  is  for  the  judge  to  determine  what 
acts  of  omission  or  commission  are  evidence  of 
negligenee;  but  it  is  the  province  ot  tlie  jury  to 
say  wiint  coDclusion  such  evidence  warrants. 

3.  Evidence  examined,  and  held  to  sustain 
the  verdict  and  judgment  complained  of. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Cedar  county;  Nor- 
ris,  Judge. 

Action  by  Homer  A.  Miller  against  Franli 
Strivens  and  Knight  Strivens.  Verdict  and 
Judgment  for  defendant  Frank  Strivens,  the 
cause  having  been  dismissed  as  to  the  other 
defendant.    Plaintiff  brings  error.    Affirmed. 

Wilbur  Franklin  Bryant,  for  plaintiff  in 
error.  J.  C.  Engeluian,  for  defendant  in 
error. 


POST,  C.  J.  This  was  an  action  by  MiUer, 
the  plaintiff  in  error,  in  the  district  court  for 
Cedar  county,  to  recover  for  the  negligence 
of  the  defendants  therein,  Frank  Strivens 
and  Knight  Strivens,  in  suffering  to  escape 
from  their  custody  and  control  a  vicious  and 
unmanageable  team  of  horses.  That  the 
horses  mentioned  escaped  from  custody  at 
the  time  alleged,  and  in  their  flight  collided 
with  the  plaintiff's  carriage,  to  his  damage, 
is  a  proposition  not  controverted  either  by 
the  pleadings  or  proofs.  But  the  Jury,  guid- 
ed by  proper  Insiaructions,  found,  upon  the 
issue  of  negligence.  In  favor  of  the  defendant 
Frank  Strivens  (the  cause  having  been  dis- 
missed during  the.  trial  as  to  the  other  de- 
fendant); and,  to  secure  a  review  of  the 
judgment  based  upon  the  verdict  thus  ren- 
dered, this  proceeding  is  prosecuted. 

From  the  evidence  adduced  by  the  defend- 
ant in  error,  it  appears  that  he  pnrcbased 
said  team  a  week  or  10  days  previous  to  the 
occurrence  which  is  the  basis  of  this  action: 
that  he  had  on  the  day  in  question  driven 
from  his  home  to  the  village  of  Coleridge, 
about  five  miles  distant,  for  tbe  purpose, 
among  others,  of  exchanging  some  wheat  for 
flour  at  the  village  mllL  On  arriving  at  tbo 
mill,  he  left  his  team  and  spring  wagon  in 
charge  of  his  brother,  a  lad  18  years  of  age. 
while  transacting  his  business  thereat,  and 
was  engaged  in  carrying  flour  to  his  wagon 
when  the  team  took  fright,  with  the  result 
stated.  It  Is  further  shown,  and  not  disput- 
ed, that  Charles  Strivens,  the  boy  above 
mentioned,  was,  when  said  horses  became 
unmanageable,  holding  them  by  the  bits,  and 
that  the  defendant,  on  observing  their  fright, 
hastily  caught  hold  of  the  lines,  but  was 
imable  to  prevent  their  escape.  The  latter, 
according  to  his  own  testimony,  was  una- 
ware of  any  vicious  propensities  of  tbe  said 
horses,  or  either  of  them;  and  Mr.  Snow, 
from  whom  they  were  purchased  by  bim. 
testified  that  he  (the  witness)  had  never 
known  them  to  run  away,  although  they  had 
been  driven  by  bis  wife  and  boy.  It  is,  how- 
ever, alleged,  as  bearing  upon  the  question 
of  negligence,  that  the  defendant's  brother 
Charles  Strivens  is  a  cripple,  and  not  a  safe 
or  proper  person  to  leave  in  charge  of  an 
unhitched  team  of  horses.  On  the  other 
hand,  the  said  Charles,  according  to  the 
testimony  of  the  defendant's  witnesses,  al- 
though crippled  in  one  arm,  is  accustomed  to 
the  use  and  management  of  horses  for  all 
purposes  incident  to  farm  work. 

The  question  of  negligence  was,  in  view 
of  the  evidence  upon  which  the  cause  was 
submitted,  purely  one  of  fact,  and,  with  the 
verdict  and  judgment  based  thereon,  we  can 
perceive  no  ground  for  interference.  The 
facts,  even  upon  the  plaintiff's  own  theory, 
are  such  as  to  warrant  different  conclusions 
respecting  the  question  at  issue,  and  wouM 
have  been  quite  sufficient  to  sustain  a  find- 
ing that  the  defendant  was  not  guilty  of  ac- 
tionable negligence  In  leaving  the  teem  in 
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charge  of  his  brother  dnrlnK  the  time  re- 
quired for  the  transaction  of  his  business  at 
tlie  mUl.  Lincoln  t.  GiUUan,  18  Neb.  114, 
24  N.  W.  444;  Railroad  Co.  t.  Landauer,  36 
Xeb.  643,  54  N.  W.  976. 

Bzception  was  taken  to  the  refusal  of  the 
following  request  to  Instruct:  "Tou  are  in- 
structed that,  if  a  horse  Is  left  unhitched, 
this  of  itself  is  negligence,  which  will  render 
tbe  owner  or  party  in  charge  thereof  liable 
for  aU  injuries  resulting  therefrom."  The 
court  certainly  did  not  err  in  refusing  the 
foregoing  request.  The  facts  proved  were, 
accerding  to  Instructions  glren,  to  be  con- 
sidered as  evidence  of  negligence;  but  the 
c-oncluslon  to  be  drawn  from  such  eyldence 
was,  according  to  the  recognized  practice  in 
this  state,  a  question  for  the  jury.  Water- 
works Co.  T.  Dougherty,  37  Neb.  373,  66  N. 
W.  1061;  RaUway  Co.  t.  Baler,  37  Neb.  235, 
55  N.  W.  913;  Railway  Co.  t.  Craig,  39  Neb. 
601,  58  N.  W.  209;  Railroad  Co.  y.  Oleson, 
40  Neb.  889,  59  N.  W.  354. 

Complaint  Is  also  made  of  the  refusal  of 
instruction  No.  6,  relating  to  the  measure  of 
damage;  bnt.  In  view  of  the  verdict  for  the 
defendant,  the  ruling  assigned  is,  at  most, 
error  without  prejudice.    Judgment  affirmed. 


REED  V.  RICE  et  al. 

(Supreme  Court  of  Nebraska.     May  20,  1896.) 

Bill   of   Excbftiohs  —  Effbct  of  Qcashinq  — 
MoRTOAOKR — Notice  of  Judsmrkt  Liex. 

1.  When  a  bill  of  exceptions  has  been 
quashed,  no  question  can  be  considered,  a  de- 
termination of  whidi  necessarily  inTolves  an  ex- 
amination of  the  bill  of  exceptions. 

2.  A  party  purchased  real  estate,  and  caus- 
ed the  title  to  be  conveyed  to  his  wife.  It  was 
subsequently  conveyed  to  another  party,  and  by 
this,  by  direction  of  the  first  party  purchaser, 
to  a  third  person,  who  obtained  a  loan  thereon, 
the  proceeds  of  which  were  used  in  discharging 
liens  and  incumbrances  existing  against  the 
property.  Prior  to  the  date  the  loan  and  the 
mortgage  on  the  property  evidencing  it  were 
made,  creditors  of  the  first  party  purchaser, 
who  had  obtained  judgment  against  him,  pro- 
cured the  issuance  of  an  execation  and  its  levy 
on  the  real  estate  in  question,  which  was  re- 
turned liefore  the  loan  was  made.  Held,  that 
the  facts  of  the  existence  of  the  judgment 
against  a  party  who  had  not,  so  far  as  the  rec- 
ord disclosed,  l>een  an  owner  of  the  real  estate 
or  interested  therein,  and  the  issuance  of  an 
execution  on  snch  judgment,  and  its  levy  on 
the  property,  were  not  notice  to  the  mortgagee 
of  the  rights  or  interests  of  the  first  party  pur- 
chaser in  the  property,  or  any  lien  of  his  judg- 
ment creditors  against  it,  the  mortgagee  being 
shown  in  all  other  respects  to  be  an  innocent  or 
bona  fide  mortgagee. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  John  Reed  against  Jorelian  L. 
{lice  and  others  to  subject  land  to  the  v&7- 
ment  of  a  debt.  From  a  Judgment  for  all 
defendants  except  defendant  Rice,  against 
whom  a  Judgment  for  costs  was  refadered, 
plaintiff  appeals.    Affirmed. 


D.     Van     Etten,     for    appellant     Albert 
Swartzlander  and  Chas.  A.  Ooss,  for  appel- 


HARRISON,  J.  It  appears  that  on  or 
about  the  24th  day  of  September,  1888,  Jore- 
Uan  L.  Rice,  of  appellees  herein,  purchased 
lots  12,  13,  and  14,  of  block  3,  In  Redlck's 
Park  addition  to  the  city  of  Omaha,  and  had 
them  conveyed  to  his  wife,  Althorosa  Rice; 
that  on  or  about  the  29th  of  July,  1889,  the 
lots  were  conveyed  to  John  T.  Denney,  sub- 
ject to  a  mortgage  which  be  assumed  and 
agreed  to  pay;  that,  during  the  time  the  title 
to  the  lots  was  in  Denney,  he  caused  to  be 
erected  thereon  three  houses,  and,  not  hav- 
ing paid  for  the  material  and  labor,  mechan- 
ics' liens  for  the  sums  due  therefor  were  duly 
perfected  against  the  property.  Afterwards 
Deimey.  pursuant  to  an  .lUeged  sale  to  Rice, 
and  by  his  direction,  conveyed  the  lots  in- 
cumbered by  the  mortgage  and  mechanics' 
liens  to  James  E.  Curtis,  a  brother-in-law  of 
Rice.  The  principal  of  the  Incumbrances 
amounted  at  this  time  to  between  $5,000  and 
$6,000.  Application  was  made  to  Bumey  J. 
Kendall  for  a  loan  on  the  property,  who,  after 
obtaining  an  abstract  of  the  title  aa  It  ap- 
peared of  record,  approved  the  application, 
and  of  date  February  15,  1890,  made  a  loan  of 
$4,500,  taking  a  mortgage  on  the  property  as 
security,  and  the  amount  thus  obtained  was 
expended  in  the  payment  of  liens  and  In- 
cumbrances. Three  notes  of  $6.50  each,  and 
a  mortgage  on  the  property  securing  their 
payment,— the  notes  and  mortgage  running  to 
Rice  as  payee,— were  executed  t^  Curtis  and 
delivered  to  Rice,  and,  he  alleged,  were  by 
him  sold,  and  the  process  applied  to  the  pay- ' 
ment  of  the  prior  liens  and  Incumbrances  then 
on  the  property.  John  Reed,  the  appeilnnN 
at  the  September.  1888,  term  of  the  district 
court  in  Douglas  cotintv,  recovered  a  Judg- 
ment against  Rice  for  the  sum  of  $1,744.92 
and  costs,  and  on  Jimc  17,  1889,  an  execution 
for  the  enforcement  of  the  Judgment  was  is- 
sued and  delivered  to  the  sheriff,  who  levied 
It  upon  the  lots  aforementioned;  and,  after 
advertising  and  offering  them  for  sale  there- 
under, the  writ  was  returned,  and  among 
other  statements  Indorsed  thereon  we  find  the 
following:  "Not  sold  for  want  of  bidders, 
and  this  writ  Is  returned  for  want  of  time  for 
further  action."  On  the  12th  day  of  May, 
1890,  the  appellant  filed  the  petition  In  this 
action.— wliat  is  generally  known  as  a  "cred- 
itor's bill,"— in  which  he  alleged  that  all  and 
singular  the  several  transactions.  Including  the 
one  between  Jorelian  Rice  and  Bumey  J. 
Kendall,  were  parts  of  a  scheme  on  the  part 
of  Rice  to  defraud  his  creditors,  In  which  all 
the  other  parties  defendant  were  participants. 
Tbe  main  object  sought  by  appellant  In  the  ac- 
tion was  to  have  the  judgment  declared  a  first 
lien  on  tlie  property,  and  to  have  the  premises 
sold  and  the  proceeds  applied  in  payment  of 
the  judgment  debt.  Kendall,  in  his  answer, 
pleaded  his  loan  to  Curtis  of  date  February 
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15,  1880,  In  the  smn  of  $4,500,  and  \ta  good- 
feith  character  in  an  particulars,  and  the  ex- 
ecution of  the  notes  and  the  mortgige  on  the 
property  evidencing  the  loan,  and  denied  all 
participation  on  his  part  in  or  knowledge  of 
any  scheme  or  plan  of  Jorellan  L.  Rice  to 
hinder,  delay,  or  defraud  hia  creditors.  The 
other  defendants  answered,  and  It  will  not  be 
necessary  to  particularly  notice  their  several 
pleas  here.  Aftei  a  trial  of  the  issues,  the 
Judge  who  heard  it  entered  the  following  find- 
ings and  decree:  "On  consideration  whereof, 
the  court  finds  that  the  defendant  Bumey  J. 
Kendall  received  the  mortgage!!  described  In 
hlB  answer  in  good  faith  and  for  value,  and 
that  the  same  are  a  valid,  subsisting,  and  first 
lien  on  the  real  estate  described  in  the  plead- 
ings, and  prior  to  the  claim  of  any  other  party 
hereto.  It  Is  therefore  considered  by  the  court 
that  Bumey  3.  Kendall  go  hence  without 
day,  and  recover  of  said  plaintiff  his  costs  of 

suit,  taxed  at  $ .    And  It  appearing  that 

the  plaintiff  and  Joielian  L.  Rice  have,  dur- 
ing Its  pendency,  settled  the  subject-matter 
of  this  suit,  plalntur  receiving  a  deed  for  cer- 
tain lands  and  a  note  for  $300,  and  Jorellan 
L.  Rice  confessing  Judgment  for  costs.  It  Is 
therefore  considered  that  the  plaintiff  have 
and  recover  of  said  Jorellan  Rice  his  costs 

of  suit,  taxed  at  $ .  and  as  to  all  o'hT 

defendants  this  action  be,  and  the  same  Is 
hereby,  dismissed,  and  they  go  hence  with- 
out day."  After  the  cause  was  removed  here 
by  appeal,  a  motion  to  quash  the  bill  of  ex- 
ceptions was  filed  and  submitted,  and  was 
sustained  in  Ueror  of  all  the  defendants  ex- 
cept Bumey  J.  Kendall,  and  as  to  him  It  was 
overruled. 

To  determine  the  strength  of  the  points 
argued  In  behalf  of  appellant  In  relation  to  the 
Judgment  In  favor  of  appellees  ot'.ier  th^n 
Kendall  would  require  a  refer<-n-e  to  nnd 
examination  of  the  evidence,  or  port'ons  of  It. 
as  contained  In  the  bill  of  exceptions;  and 
as  to  them  it  has  been  quashed,  and  hence 
cannot  be  examined  for  the  purpose  Indicated, 
and  the  finding  and  Judgment  in  the'r  favor 
must  be  affirmed.  In  regard  to  the  rights  of 
appellee  Kendall,  there  was  no  evidence  show- 
ing or  tending  to  show  that  h's  m^rigpige  was 
other  than  bona  fide,  or  that  In  the  whole 
transaction  of  the  loan  on  the  property  he 
was  not  at  aU  times  acting  in  good  faith;  hut 
It  Is  contended  that  the  facta  that  an  execu- 
tion had  been  Issued  on  the  Judgment  nga'n-:t 
Jorellan  L.  Rice,  and  levied  up  in  thpse  lots, 
and  afterwards  returned,  the  property  not  sold 
for  want  of  bidders,  and  because  the  life  of 
the  execution  had  expired,  were  notice  to  all 
the  world  and  to  Kendall  of  any  Interest,  If 
any  existed,  of  Jorellan  L.  Rice  In  the  property. 
This  position  Is  not  tenable.  Rice  was  not 
the  owner  of  the  property  of  record.  His 
name  did  not  appear  In  the  title  as  the  owner 
and  holder  of  any  title  in  and  to  it  at  any 
time.  The  Judgment  against  him  n-as  not  a 
Hen  on  the  lota,  or  notice  of  the  rieh'^s  of  the 
Judgment  creditors  to  parties  dealing  with  the 


person  who,  according  to  <lie  record,  owned 
the  lots  or  held  the  title  to  them.  Neither 
could  the  mere  fact  that  the  execntlon  had 
been  Issued  and  levied  agahist  them  be  any 
notice  In  and  of  itself.  It  is  not  conttnil^ 
that  the  evidence  discloses  that  Kendal!  had 
any  direct  notice  or  Vnowledge  of  the  exist- 
ence of  the  Judgment,  the  execution,  or  its 
levy.  Before  making  the  loan  he  obtained  an 
abstract  of  the  title,  examined  the  tide,  and 
had  it  examined  by  jn  attorney;  and.  It  ap- 
pearing to  be  hi  the  party  to  whom  he  mad? 
his  loan,  and  of  whom  he  received  his  mort- 
gage, he  cannot  be  ctiarged  with  notice  of  the 
rights  or  Interests  of  judgment  crrd  t:  r.<  of  a 
person  who,  so  tar  as  the  recird  dlsolnsel, 
had  never  been  the  owner  or  holder  of  any 
title  to  the  property,  because  of  the  existence 
of  a  judgment  In  their  favor,  and  issuance  and 
levy  of  an  execution  against  the  propertr 
thereon.  The  finding  of  the  trial  conri  tLat 
Bumey  J.  Kendall  was  a  mortgagee  in  good 
faith  was  according  to  the  weight  of  the  evi- 
dence, and  the  Judgment  by  which  the  mort- 
gage of  Kendall  was  given  priority  as  a  lieo 
was  right,  and  must  be  affirmed. 


RISING  et  al.  v.  NASH. 
(Supreme  Court  of  Nebraska.     May  20.  1896.) 

ISSTUCCTIONS. 

An  instruction  which  gives  undue  prom- 
inence to  subordinate  elements  of  the  issaM, 
and  la  calculated  to  mislead  the  jury,  is  em- 
neons,  and  its  giving  may  call  tor  a  reveml 
of  the  judgment 
(Syllabuk  by  the  Court.) 

Error  to  district  court,  Butler  county; 
Wheeler,  Judge. 

Action  by  William  A.  Nash  against  AlbeA 
W.  Rising  and  Samuel  W.  Rising.  Judgment 
for  plaintiff.  Defendants  bring  error.  Re- 
versed. 

Matt  Miller  and  Geo.  P.  Sheesley,  for  plahi- 
tiffs  in  error.  Evans  &  Hale  and  Steele 
Bros,  for  defendant  In  error. 

HARRISON,  J.  In  this  action  the  defend- 
ant in  error  sought  a  recovery  of  the  plain- 
tiffs in  error  of  the  amount  alleged  to  be  due 
upon  a  promissory  note  which  It  was  further 
pleaded  was  made  and  delivered  by  plain- 
tiffs in  error  to  one  Thomas  Wolfe,  and  of 
which  the  defendant  in  error  became  the  as- 
signee by  bona  fide  purchase  before  Its  matu- 
rity, for  a  valuable  consideration,  and  with- 
out notice.  The  plaintiffs  In  error  answered, 
and  stated,  In  substance,  the  execution  and 
delivery  by  them  of  a  note  to  the  First  N«- 
tional  Bank  of  David  City,  evidencing  their 
Indebtedness  to  the  bank  in  the  amount  of  a 
loan  obtained  of  it,  and  the  usuriouB  nature 
of  the  contract  of  loan;  the  execution  and  de- 
livery of  another  note  In  renewal  of  the  first; 
the  giving  of  a  third  note  to  Thomas  Wolfe, 
president  of  the  bank,  as  a  renewal  of  the 
second,  which  had  ran,  in  terms,  to  the  bank; 
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also,  averred  renewal  notes  succeeding  this 
third  note,  leading  np  to  and  Including  the 
note  In  salt,  which  was  the  last  of  the  series, 
and  all  of  which  were  alleged  to  have  been 
for  the  benefit  of  the  bank,  whether  written 
in  Its  favor,  or  running,  In  terms,  to  its  presi- 
dent, Thomas  Wolfe,  and  each  and  all  claim- 
ed to  be  tainted  with  the  vice  of  nsury,  both 
by  reason  of  the  usurious  character  of  the 
original  loan,  and  as  separate  and  independ- 
ent transactions.  The  note  sued  on  was 
payable,  by  its  terms,  to  Thomas  WoUe.  It 
was  further  pleaded  in  the  answer  that  at 
the  location  of  the  transaction  in  which  the 
several  notes  therein  alleged  were  executed 
and  delivered,  and  throughout  the  entire  time 
of  the  course  of  such  transactions,  Thomas 
Wolfe  was  president  of  the  aforementioned 
bank.  A  number  of  payments  were  pleaded 
to  have  been  made  at  various  dates  on  the 
Indebtedness,  and  all  allegations  of  the  peti- 
tion in  relation  to  the  good-faith  character  of 
the  purchase  of  the  note  in  suit  by  defendant 
in  error  were  denied.  The  reply  admitted 
that  Thomas  Wolfe  was  president  of  the 
bank,  and  denied  each  and  every  other  alle- 
gation of  new  matter  contained  la  the  an- 
swer. The  defendant  in  error,  in  a  trial,  was 
awarded  a  verdict  by  the  Jury,  and  a  judg- 
ment thereupon  by  the  court  Two  alleged 
errors  are  urged,  in  behalf  of  plaintiflFs  In  er- 
ror, as  Boffldent  to  work  a  reversal  of  the 
judgment,  viz.  that  the  verdict  was  not  sup- 
ported by  the  evidence,  and  that  the  trial 
court  erred  in  giving  paragraph  No.  10  of  its 
Instmctions  to  the  jury. 

The  paragraph  of  the  instructions  against 
which  the  complaint  is  made  is  as  follows: 
"Tou  are  further  instructed  that  If  you  find 
that  the  note  in  question  is  usiuious,  and  is 
a  renewal  of  another  note  or  notes  also  usu- 
rious, and  that  the  amount  of  money  paid  by 
the  defendants  on  the  series  of  notes  re- 
newed from  time  to  time  equaled  or  exceed- 
ed the  whole  amount  of  money  actually  re- 
ceived by  the  defendants  on  all  of  said  notes, 
and  if  yon  further  find  from  the  evidence  that 
the  note  sued  upon  was  taken  as  a  renewal 
in  the  name  of  Thomas  Wolfe  as  a  subterfuge, 
«r  for  the  ptirpose  of  evading  the  usury  laws, 
and  that  the  same  was  transferred  to  this 
plaintiff  also  for  the  purpose  of  evading  the 
usury  laws,  with  his  knowledge  of  that  fact, 
then  yon  will  find  for  the  defendants;  and, 
under  the  law,  all  money  paid  on  usurious 
contracts  must  be  applied  in  payment  of  the 
amoont  of  money  actually  received  by  the  de- 
fendants." It  wUl  be  noticed  that  the  JU17 
was  informed  that  if,  from  the  evidence,  it 
reached  a  conclusion  that  the  transactions  In 
controversy  were  usurious,  and  further  should 
find  from  the  evidence  that  the  note  upon 
which  this  action  was  predicated  was  taken 
as  a  renewal,  in  the  name  of  Thomas  Wolfe 
as  payee,  as  a  subterfuge,  or  for  the  pur- 
pose of  evading  the  usury  laws,  and  was 
transferred  to  the  plalntifC  (defendant  in  er- 
ror), also  tor  the  purpose  of  evading  the 


usury  laws,  to  his  knowledge,  then  the  find- 
ing should  be  for  the  defendants  (plaintiffs  in 
error).  The  foregoing  imported  or  Introduced 
into  the  issues  of  the  case  one  matter  which 
was  not  there  specifically,  either  by  pleading 
or  the  evidence,  while  it  may  be  said  that  It 
was  incidental  to  or  elemental  of  the  general 
Issues  on  this  subject,  and  required  the  Jtury 
to  affirmatively  find  its  existence,  from  the 
evidence,  as  a  preliminary  to  or  as  a  part  of 
a  general  finding  favorable  to  plaintiffs  in 
error.  This  was  that  the  making  of  the  note 
to  Thomas  Wolfe  as  payee  was  a  subterfuge, 
or  for  the  purpose  of  evading  the  usury  laws. 
The  only  controversy  on  this  point  was 
whether  the  note,  apparently  on  its  face  to 
Tlwmas  Wolfe,  in  reality  belonged  to  the 
bank,  or  was  it  given  for  the  .benefit  of  the 
bank?  While  the  Instruction  told  the  jury 
that  If  such  a  finding  was  arrived  at  from  the 
'evidence,  joined  with  others,  it  would  war- 
rant a  verdict  for  plaintiffs  in  error,  and  did 
not,  as  la  urged  by  counsel  for  defendant  In 
error,  Inform  the  juiy  that  It  would  necessi- 
tate a  general  conclusion  in  favor  of  plaintiffs 
in  error,  yet  it  was  calculated  to  mislead  that 
body,  or  some  of  its  Individual  members,  and 
cause  an  inference  to  be  drawn  that  this  was 
one  of  the  essential  or  preliminary  findings, 
without  which  there  could  not  be  a  verdict 
for  plaintiffs  in  error.  If  it  appeared  in  the 
case  that  the  ownership  of  the  note  rested  In 
the  bank,  the  intent  or  purpose  with  which  It 
was  made  to  appear  to  belong  to  Thomas 
Wolfe,  while  it  might  have  been  inferred 
from  the  main  fact,  and  that  it  was  to  evade 
the  uRuiy  laws,  was  not  material  to  the  deter- 
mination of  the  disputed  points.  But  by  this 
instruction  it  was  forced  to  the  front;  being 
subordinate  and  unimportant,  was  made  com- 
manding and  Important,— probably  to  the  ex- 
clusion, in  the  minds  of  the  jurors,  of  subject- 
matters  which  should  have  been  governing 
ones. 

The  further  portion  of  the  instruction, 
wherein  It  was  stated  that  if  the  jury  deter- 
mined that  the  note  was  transferred  to  de- 
fendant In  error  for  the  purpose  of  evad- 
ing the  usury  laws,  he  knowing  such  fact, 
the  jury  should  find  for  plaintiffs  in  error, 
was  as  faulty  as  the  prior  statement  which 
we  have  discussed.  If  the  defendant  In  er- 
ror had  notice  of  the  infirmity  Inherent  in  the 
contract  embodied  in  the  instrument  trans- 
ferred, then,  whether  assigned  for  the  pur- 
poses set  forth  in  the  Instruction,  or  not,  was 
wholly  immaterial.  The  main  question  was 
ignored,  and  the  attention  of  the  Jury  more 
than  probably  diverted  from  it  to  something 
which,  although  not  a  governing  fact  in  the 
determination  of  the  issues  from  the  promi- 
nence given  it  in  this  portion  of  the  charge, 
may  have  been  considered  so  by  some  or  all 
of  the  Jurors,  and,  although  convinced  by  the 
evidence  of  the  existence  of  the  main  fact  (1. 
e.  the  knowledge  of  defendant  in  error,  at 
the  time  of  the  transfer  of  the  note,  of  the 
usurious  character  of  the  condact  evidenced 
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by  It),  a  number,  or  all,  may  hare  entertained 
the  idea  that,  unless  It  was  farther  proven 
that  it  was  with  the  purpose  In  view  stated 
in  the  instruction,  the  prefer  conclusion  did 
not  follow.  The  paragraph  of  the  instruction 
under  consideration  was  erroneous,  and  lia- 
ble to  nrialead  the  ]ury  to  the  prejudice  of  the 
rights  of  the  plaintiffs  in  error.  It  is  urged 
by  counsel  for  defendant  in  error  tliat  in  a 
prior  instruction,  numbered  9,  the  trial  court 
correctly  defined  what  constituted  a  person 
a  bona  fide  purchaser  or  holder  of  a  negoti- 
able promissory  note,  and  that  numbered  10, 
when  considered  in  connection  with  this  Im- 
mediately preceding  one,  and  with  the  whole 
of  the  charge  to  the  Jury,  is  not  erroneous. 
We  have  examined  the  Instruction  numl>ered 

9,  and  when  construed  in  connection  with  It, 
or  with  the  charge  as  a  whole,  we  cannot 
see  wherein  it  cures  the  defects  in  paragraph 

10,  or  relieves  it  of  its  tendency  to  mislead 
the  Jury. 

As  the  Judgment,  because  of  the  errors  in 
the  instruction,  must  be  reversed,  and  the 
case  remanded  for  a  n'ew  trial,  we  will  not 
now  discuss  the  assignment  of  errors  in  re- 
gard to  the  insufiSciency  of  the  evidence  to 
support  the  verdict.  Reversed  and  remanded. 

POST,  0.  J.,  not  sitting. 


DEERE,  WELLS  &  CO.  v.  LOSEY,  SheriCf, 
et  al. 

(Supreme  Court  of  Nebraslca.     May  20,  1896.) 

Absioniibnt  fok  Benefit  op  Creditors— Valid- 

ITT— Fkaudulemt  Cosvetavces. 

1.  In  an  action  to  hold  liable  as  garnishee 
the  assignee  of  an  insolvent  firm  with  respect 
to  property  which  has  come  into  his  bands  by 
virtue  of  the  assignment,  it  is  immaterial 
whether  or  not  tiie  deod  of  assignment  was  wit- 
nessed, and  any  ambiguity  in  such  deed  will 
not  be  so  construed  as  to  render  it  void. 

2.  The  fraudulent  disposition  of  a  part  of 
his  property  by  one  about  to  malce  an  assign- 
ment for  the  benefit  of  his  creditors  will  not 
operate  to  impair  the  title  of  the  assignee  to 
the  remainder,  when  such  assignment  is  after- 
wards made  to  and  acted  upon  by  the  assignee 
in  good  faith. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Madison  county; 
Jackson,  Judge. 

Action  by  Deere,  Wells  &  Co.  against 
George  W.  Losey  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Campbell  &  Waliis  and  Harl  &  McCabe, 
for  plaintiff  in  error.  Robinson  &  Reed,  for 
defendants  in  error. 

RYAN,  C.  This  action  was  brought  by 
Deere,  Wells  &  Co.  In  the  district  court  of 
Madison  county  on  June  3,  1803.  There 
were  made  defendants  George  W.  Losey,  the 
sheriff  of  said  county,  and  the  firm  of  Hol- 
lingshead  &  Young.  It  was  alleged  in  the 
petition  tba*  In  October,  1892,   there  was 


pending  in  said  court  an  action  wherein 
Deere,  Weils  &  Co.  was  plaintiff  and  the 
aforesaid  firm  of  Hollingshead  A  Young  was 
defendant,  in  which  a  writ  of  attachment 
issued,  and  that  thereunder  George  W.  Lo- 
sey was  garnished,  and  answered  on  June  3, 
1893.  It  was  further  averred  that  Losey, 
in  his  answer  as  garnishee,  had  disclosed 
that  he  had  in  his  possession  money  and 
book  accounts  to  the  amount  of  $1,021.%. 
less  expenses  to  the  amount  of  $34.65,  and 
that  a  l>ank  intrusted  with  collections  had 
realized  therefrom  $50  to  $100.  The  right  of 
Deere,  Wells  &  Co.,  as  against  Losey,  as 
garnishee,  was  predicated  upon  averments 
that  Losey  had  received  the  above  property 
under  and  by  virtue  of  a  deed  of  assign- 
ment made  by  Hollingshead  &  Young  for 
the  benefit  of  firm  creditors,  and  that  the 
assignment  was  a  nullity  for  the  alleged  rea- 
sons that  said  deed  was  not  witnessed  and 
that  It  purported  to  convey  nothing  except 
the  firm  property  of  Hollingshead  &  Young, 
whereas,  by  its  express  terms,  said  property 
was  made  liable  to  the  individual  debts  of 
tbe  members  of  said  firm.  The  third  ground 
upon  which  the  assignment  was  attacked 
was  because,  as  alleged,  the  assignment  was 
of  only  a  portion  of  the  property  of  the  firm 
of  Hollingshead  &  Young,  which  firm  made 
said  assignment  with  the  fraudulent  intent 
of  hindering,  delaying,  and  defrauding  Its 
creditors,  among  whom  was  the  aforesaid 
plaintiff.  The  prayer  of  the  petition  was  as 
follows:  "Wherefore  plaintiff  avers  that  the 
said  deed  is  a  nullity,  that  no  rights  or  in- 
terests were  created  by  or  have  arisen  under 
It,  and  the  defendant  is,  and  at  all  times  has 
been,  wrongfully  in  possession  of  the  prop- 
erty conveyed  to  bim,  as  he  claims;  and 
the  plaintiff  prays  Judgment  against  the  de- 
fendant for  the  value  thereof,  to  wit,  $2,000. 
and  for  such  other  relief  as  Justice  and  equi- 
ty may  require."  Without  referring  to  the 
subsequent  pleadings,  the  above  grounds  of 
complaint  will  be  considered,  in  a  general 
way,  In  the  light  of  the  evidence  upon  con- 
sideration of  which  the  district  court  dis- 
missed plaintiff's  action. 

The  deed  of  assignment  was  solely  of  all 
personal  property  which  was  owned  by  the 
firm  of  Hollingshead  &  Young.  The  firm 
had  no  real  property.  Whether  or  not  the 
Individual  members  possessed  any  real  or 
personal  property  was  not  alleged  in  the  pe- 
tition, and  hence  any  question  which  might 
arise  from  the  omission  of  the  assignment 
deed  to  embrace  property  subject  to  the  pay- 
ment of  tbe  debts  of  the  firm  is  not  present- 
ed. The  deed  of  assignment  complained  of 
was  made  on  October  4,  1882,  and  within  24 
hours  was  duly  recorded.  Under  it  the  as- 
signee immediately  took  possession  of  the 
property  conveyed.  It  Is  required,  by  sec- 
tion 3,  c.  6,  Comp.  St,  that  the  description 
of  the  property  shall  be  in  such  manner  as 
would  be  requisite  in  an  ordtnaiy  deed  of 
conveyance  thereof.     E^ven  If  this  required 
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that  the  execution  should  be  in  tbe  manner 
essential  to  constitute  a  good  conveyance  of 
real  property,  the  omission  to  have  it  wit- 
nessed wonld  not  render  the  instrument  ab- 
solutely void,  In  view  of  the  acts  above  de- 
scribed. This  is  not  an  action  to  set  aside 
tMs  deed,  but  is  one  In  which  the  nulMty 
thereof  is  assumed  to  exist.  The  fact  that 
the  instrument  is  good  as  between  the  par- 
ties thereto  must  be  accepted  as  sufficient  to 
neKatlve  the  contention  of  tbe  plaintiff  upon 
this  point. 

Tbe  second  objection  urged  in  the  petition 
against  the  validity  of  the  assignment  Is 
that  wliile  there  was  conveyed  only  the  prop- 
erty of  the  firm,  such  property,  by  the  terms 
of  the  instrument,  was  made  liable  for  the 
debts  of  the  Individual  partners.  This  argu- 
ment is  founded  upon  the  fact  tttat  the  clause 
directing  how  distribution  stiall  t>e  made  Is 
in  this  language:  "Third.  The  balance  to  be 
divided  equally  among  our  creditors  accord- 
ing to  the  amount  of  their  said  claims."  The 
words  "our  creditors,"  it  is  insisted,  refers 
to  the  creditors  of  the  Individual  members 
of  tbe  firm,  and  therefore  the  assignment  en- 
titled them  to  partake  In  the  distribution. 
The  deed  of  assignment  begins  with  the  reci- 
tations that  "Milton  HoUingshead  and  J.  J. 
Young,  partners  doing  business  •  •  •  xm- 
der  tbe  firm  name  and  style  of  Holllngshead 
&  Young,  are  indebted  in  sundry  considera- 
ble sums  of  money,  and  have  become  unable 
to  pay  and  discharge  the  same  with  punctu- 
ality, or  in  full,  and  being  desirous  of  malt- 
ing a  fair  and  equitable  distribution  of  all 
our  property  and  effects,  •  •  •  do  hereby 
convey  to  the  sheriff  of  Madison  county,  Ne- 
braska, all  our  partnership  personal  property 
of  every  description  wliatever.  This  convey- 
ance is  made  in  trust  for  the  use  and  benefit 
of  all  our  creditors,  and  in  conformity  with 
an  act  of  the  legislature  entitled,"  ete.  'It 
does  not  seem  to  us  that  tbe  construction  con- 
tended for  is  the  necessary  construction,  in 
view  of  all  the  language  of  the  deed.  It  was 
not  pleaded  In  the  petition  that  the  members 
of  the  firm  were  at  all  Indebted,  and  that 
therefore  the  provision  criticised  created  a 
trust  in  favor  of  creditors  of  the  Individual 
partners.  If  this  attack  had  been  made  upon 
the  deed,  for  the  purpose  of  having  it  set 
aside,  it  is  qnlte  probable  that  matters  of  this 
nature  would  have  been  pleaded.  As  has 
already  been  noted,  however,  the  petition  as- 
sumed the  nnlllty  of  the  deed  as  a  necessary 
inference;  hence  there  was  no  averment  of 
the  extrinsic  facts  which,  if  proved,  would 
Justify  setting  it  aside.  If  the  deed  had  been 
regarded  as  merely  voidable,  these  averments 
might  possibly  have  been  made.  As  the  as- 
sumption was  that  it  was  absolutely  void, 
they  were  omitted.  We  cannot,  in  a  proceed- 
ing of  this  kind,  assume  that  the  words  "our 
creditors"  applied  to  a  class  of  whose  exist- 
ence there  was  no  averment. 

The  third  and  final  ground  on  which  this 
deed  Is  assailed  Is  that  It  was  made  to  de- 


fraud certain  creditors  of  the  firm,  among 
whom  was  plalntift.  It  is  not  clear  wherein 
this  fraud  consisted.  It  is  probable,  however, 
that  these  allegations  were  not  made  with 
reference  to  the  deed  alone.  On  the  day  be- 
fore this  deed  was  executed,  the  firm  of  Hol- 
llngsbead  &  Toung  sold  to  the  Newman 
Grove  State  Bank  notes  held  by  said  firm,  for 
which  said  firm  received  credit  in  the  sum  of 
$1,652.60,  which,  added  to  the  balance  due 
from  the  bank,  $484.45,  credited  said  firm 
with  $2,136.95.  For  this  balance  there  was 
issued  by  this  bank,  on  that  same  day,  two 
drafts,  one  for  $1,000,  and  the  other  for  $1,- 
136.95.  The  latter  of  these  drafts  was  In- 
dorsed by  the  firm  to  the  wife  of  J.  J.  Young, 
and  on  October  5,  1892,  it  was  presented  by 
her.  Instead  of  taking  cash,  she  took  a  de- 
mand certificate  of  deposit,  payable  to  her- 
self, and  tills  certificate  was  paid  to  the  First 
National  Bank  of  Omaha,  on  October  26, 
1892.  The  draft  for  $1,000  was  by  tbe  firm 
indorsed  to  the  wife  of  Milton  Holllngshead. 
In  exchange  for  this,  she,  on  October  6,  1892, 
took  a  demand  certificate  of  deposit,  which, 
on  the  13th  of  the  same  month,  was  paid  to 
the  Bank  of  Monroe.  As  we  understand  the 
contention  of  the  plaintiff,  it  Is  that  these 
transactions  should  be  considered  in  -connec- 
tion with  the  maldng  of  the  deed  of  assign- 
ment, which  should  be  deemed  but  a  part  of 
tbe  fraudulent  scheme  of  these  partners,  and 
that,  in  view  of  the  whole  transaction,  tbe 
deed  was  void.  It  is  provided  by  section  30, 
c.  6,  Comp.  St.,  that  if  any  assignor  shall 
have  made  a  fraudulent  conveyance  or  dispo- 
sition of  his  property,  upon  being  duly  au- 
thorized, the  assignee  may  commence  pro- 
ceedings to  subject  to  the  payment  of  tbe  as- 
signor's IndelTtedness  such  property  as  he  has 
attempted  fraudulently  to  withhold  for  his 
own  benefit  This  clearly  negatives  the  idea 
that  the  fraudulent  disposition  of  property  by 
the  assignor  before  making  an  assignment 
necessarily  Impairs  its  validity.  It  was 
shown  by  the  evidence  that  the  assignor  had 
resorted  to  vigorous  methods  to  recover  the 
amounts  received  by  each  of  the  partners  as 
above  described,  and  that  in  a  slight  measure 
he  was  successful.  In  doing  this  he  acted 
properly,  and  according  to  the  requirements 
of  the  statute.  If  the  contention  of  the  plain- 
tiff should  be  sustained,  there  would  be  pre- 
sented a  condition  at  least  curious,  and  to 
the  assignee  very  embarrassing.  The  statute 
requires  him  to  try  to  reach  the  property  of 
the  assignor  fraudulently  withheld,  If  prop- 
erly backed  by  the  creditors.  In  his  petition 
he  would,  in  such  an  event,  be  required  to 
plead  tbe  frauds  whereby  the  rights  of  the 
creditors  were  sought  to  be  impaired.  The 
theory  of  the  plaintiff  would  lead  to  the  re- 
sult that,  by  pleading  these  facts,  the  as- 
signee would  be  fumisbing  proofs  destroying 
his  right  at  all  to  act  In  that  capacity.  In 
whatever  light  it  is  considered,  it  leads  to  the 
same  result  and  that  is  that  the  alleged 
fraudulent  acts  of  the  firm  of  Holllngshead  & 
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Toujog  did  not  affect  the  validity  of  the  as- 
signment as  to  such  property  as  could  be 
reached  by  the  assignee.  The  Judgment  of 
the  district  court  Is  affirmed. 


LOWE  V.  VAUGHN. 

(Sapreme  Court  of  Nebraska.     May  20,  1896.) 

Sale— Action  for  Prior — Deposition — Instruo- 
TI0N8— Rkvibw. 

1.  Eridence  examined,  and  hdd  snflScient 
to  sustain  the  verdict 

2.  Where,  from  the  deposition  of  a  wit- 
ness,  it  appears  that  he  is  a  nonresident  of  the 
county,  it  is  unnecessary  for  the  parly  offering 
the  deposition  in  evidence  to  prove  that  he  is 
not  present  in  conrt.  Sells  v.  Haggard,  21  Neb. 
357,  32  N.  W.  66,  foUowed. 

3.  Certain  evidence  examined,  and  held  to 
be  relevant  to  the  issues. 

4«  To  present  for  review  the  propriety  of 
instructions,  it  is  indispensable  that  it  should 
appear  affirmatively  from  the  record  that  ex- 
ceptions were  taken  to  the  giving  of  the  in- 
structions complained  of. 
(Syllabuf  by  the  Court.) 

Error  to  district  court,  Harlan  county; 
Beall,  Judge. 

Action  by  Charles  E.  Vaughn  against  Elli- 
ott Lowe.  Judgment  for  plalntlfC,  and  de- 
fendant brings  error.     Affirmed. 

C.  C.  Flansburg,  for  plaintiff  In  error. 
James  McNeny  and  J.  Q.  Thompson,  for  de- 
fendant In  error. 

IRVINE,  C  This  was  an  action  by  the 
defendant  In  error  against  the  plaintiff  in  er- 
ror to  recover  for  certain  cattle  sold  and  de- 
livered by  the  former  to  the  latter.  The 
chief  defense  was  payment  A  trial  result- 
ed in  a  verdict  for  the  plaintiff  below  for 
$365.  Judgment  was  rendered  accordingly. 
It  is  contended  that  the  verdict  Is  not  sus- 
tained by  the  evidence.  It  would  be  useless 
to  review  the  evidence  at  length.  There  is 
a  controversy  between  the  parties  as  to  what 
were  the  terms  of  the  original  contract  of 
sale.  Both  parties  agree  that  after  the  cat- 
tle had  been  shipped  to  South  Omaha,  and 
there  sold,  a  further  controversy  arose  In 
regard  to  the  settlement,  and  that  some  ar- 
rangement was  made  whereby  a  settlement 
was  to  be  effected,  and  Lowe  gave  Vaughn 
a  check  for  what  he  computed  to  be  the 
amount  Afterwards  Vaughn  concluded  the 
amount  had  not  been  correctly  computed. 
Assuming  that  the  argument  on  behalf  of 
Lowe  IS  well  founded,  to  the  effect  that 
there  is  not  sufficient  evidence  to  show  that 
the  check  given  was  not  for  the  proper 
amount  in  view  of  the  settlement  finally 
made,  still  there  Is  a  direct  conflict  as  to 
the  disposition  made  of  this  check.  Vaughn 
testified  that  after  some  effort  to  have  the 
amount  corrected,  be  returned  the  check  to 
Lowe,  and  that  the  money  was  never  paid 
him.  Lowe  testifies  that  Vaughn  kept  the 
che<A  some  time,  and  then  Lowe  took  It  up, 
paying  Its  amount  to  Vaughn  at  the  time. 


This  conflict  In  the  evidence  forbids  our  dis- 
turbing the  verdict 

The  deposition  of  one  Blanchard  was  of- 
fered In  evidence,  and  received,  over  the  ob- 
jection of  Lowe.  It  Is  contended,  first,  that 
no  foundation  was  laid  for  the  use  of  the 
deposition.  There  was  no  direct  independ- 
ent evidence  that  facts  existed  permitting 
the  use  of  a  deposition.  But  it  appears  from 
the  deposition  Itself,  as  well  as  from  the  tes- 
timony of  witnesses  in  the  case,  that  Blan- 
chard was  a  commission  man,  doing  busi- 
ness and  living  in  South  Omaha.  Tbere  was 
certainly  no  presumption  that  he  was  pres- 
ent in  Harlan  county  at  the  time  of  the 
trlaL  The  presumption  Is,  on  the  contrary, 
that  be  was  at  the  place  of  his  residence  and 
of  his  business.  Sells  v.  Haggard,  21  Neb. 
857,  32  N.  W.  66.  There  Is  a  further  objec- 
tion to  the  deposition,  on  the  ground  that  it 
was  Immaterial.  This  objection  Is  directed 
to  the  whole  deposition,  and  was  not  well 
taken  If  any  portion  of  the  deposition  was 
relevant  Vaughn  had  testified  that  the 
settlement  was  effected  upon  the  basis  of  the 
weight  of  the  cattle  at  South  Omaha.  In 
his  deposition,  Mr.  Blanchard  testifies  to 
such  weights;  and  this  became  an  Impor- 
tant feature  in  ascertaining  whether  Lowe's 
check  was  for  the  price  of  the  cattle  as  final- 
ly agreed  upon. 

In  rebuttal,  a  witness  was  called,  and  per- 
mitted to  testify  that,  on  the  trial  of  the 
case  In  the  county  court,  Lowe  had  testified 
that  he  had  the  check  referred  to  In  the  tes- 
timony at  his  home.  When  Lowe  was 
cross-examined  on  this  trial,  he  was  asked 
whether  he  had  not  so  testified  on  the  former 
trial.  He  practically  admitted  that  he  had 
done  so.  Counsel  now  argue  that  It  was  er- 
roneous to  permit  this  testimony  In  rebuttal 
after  Lowe's  admission  in  cross-examination. 
The  testimony  was  admissible,  however,  for 
another  purpose  than  impeachment  On  this 
trial,  Lowe  had  testified  that  he  left  the 
check  with  his  attorney,  and  that  it  was  lost 
There  was  a  dispute  as  to  the  preciso 
amount  of  the  check.  Its  production  was  of 
some  relevancy  for  that  reason;  and,  bad  it 
been  produced.  It  might  have  thnrwn  ligbt 
upon  the  controverted  point  as  to  whether  it 
had  been  returned  as  rejected,  or  on  pay- 
ment of  its  amount  Therefore,  we  think 
that  Vaughn  was  entitled  to  show  state- 
ments by  Lowe  as  to  its  whereabouts,  as  in- 
dependent admissions  of  the  adverse  party, 
tending  In  some  degree,  however  slightly,  to 
disclose  a  concealment  of  evidence. 

Complaint  is  made  of  the  giving  of  one  In- 
struction. The  record  does  not  show  tbat 
any  exceptions  were  taken  to  the  instruc- 
tions, and  for  this  reason  they  cannot  be 
reviewed.  It  Is  tme  that  there  appears  in 
the  record  a  bill  of  exceptions  containing  ev- 
idence received  on  a  motion  to  correct  tbe 
record  by  making  it  show  that  proper  excep- 
tions were  taken,  and  a  motion  for  that  pur- 
pose also  appears;  but  there  la  no  record  of 
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any  order  vpon  tbe  motion,  and  no  excei>- 
tions  were  In  fact  entered.  Judgment  af- 
firmed. 


COMMERCIAL.  STATE  BANK  t. 

ANTEIiOPB  COUNTY. 

(Supreme  Coart  of  Nebraska.     May  19.  1896.) 

Pabol  Bvidbkcb — Con!«TT  Tbbarcbkbs — Validitt 

OF    CONTBACT. 

1.  Parol  evidence  of  prior  or  contempora- 
neous conditions  modifying  a  written  proposi- 
tion afterwards  submitted  and  acted  upon  can- 
not be  received  in  evidence  to  vary  the  terms 
of  tlie  writing. 

2.  A  county  has  sufficient  authority  to  raise 
money  otherwise,  and  an  agreement  of  its 
treasurer  that,  if  money  is  advanced  by  a  bank 
for  certain  connty  pttrpuses,  such  bank  shall  be 
relieved  to  a  certain  extent  from  liability  to 
the  connty  as  a  depository,  is  not  enforceable. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Antelope  county; 
Bobinson,  Judge. 

Action  by  the  county  of  Antelope,  Neb., 
against  the  Commercial  State  Bank  of  Neligh, 
Neb.  Judgment  for  plaintier.  Defendant  brings 
error.    Affirmed. 

N.  D.  Jackson  and  James  H.  Macomber,  for 
plaintur  In  error.  Herman  IVeese  and  M.  F. 
Harrington,  for  defendant  in  error. 

RYAN,  C.  By  error  proceedings  plaintitr 
In  error  seeks  to  reverse  a  Judgment  rendered 
against  it  in  the  sum  of  $3,641.14  by  the  dis- 
trict court  of  Antelope  county.  There  were 
admitted  by  the  answer  In  said  court  the  aver- 
ments of  the  petition  of  the  county  of  Ante- 
lope that  the  Commercial  State  Bank  of  Ne- 
ligh, the  defendant,  from  December  1,  1881, 
till  September  26,  1894,  was  an  Incorporated 
bank,  doing  buslne.ss  as  such  In  An.elope  coun- 
ty; that  from  the  Ttb  day  of  January,  1892, 
to  the  4th  day  of  January,  1894,  J.  D.  Hat- 
field was  the  duly  elected,  qualified,  and  act- 
ing treasurer  of  Antelope  connty;  and  that  on 
or  about  January  10,  1892,  the  Commercial 
State  Bank  of  Neligh  applied  in  writing  for 
the  privilege  of  keeping  the  funds  belonging 
to  said  county,  and  controlled  by  said  county 
treasurer.  The  application,  which  it  was  de- 
nied by  the  answer  was  accepted,  was  in  the 
following  language:  "Neligh,  Neb.,  January 
1st,  1892.  To  Hon.  J.  D.  Hatfield,  County 
Treasurer  Antelope  County:  The  Commercial 
Bank  of  Neligh,  Nebraska,  hereby  agrees  to 
comply  wUh  all  tbe  roles  and  regulations 
governing  cotmty  depositories  provided  by 
the  laws  of  tbe  state  of  Nebraska,  as  set 
forth  in  the  Session  Laws  of  1891,  and  to 
pay  to  Antelope  county,  Nebraska,  interest 
at  the  rate  of  five  per  cent  per  annum,  in- 
terest payable  monthly,  on  all  county  funds 
deposited  with  said  Commercial  State  Bank 
by  the  oonnty  treastn«r;  provided  the  Com- 
mercial State  Bank  Is  made  the  depositwy 
for  all  funds  controlled  by  the  county  treas- 
nrer  by  virtue  of  his  ofQcial  position.  Tbe 
Commercial  State  Bank  further  agrees  to 
v.67N.w.no.4— 30 


pay  all  Antelope  county  warrants  at  par  up- 
on presentation  during  the  time  that  the  said 
funds  are  kept  on  deposit  with  the  said  bank. 
W.  T.  Wattles,  President.  K.  T.  Richards. 
Cashier."  In  the  answer  there  was  also  a 
denial  of  the  averment  in  tbe  petition  that 
there  was  filed  with  the  cotmty  clerk  of  Ante- 
lope county  a  bond  in  the  following  language: 
"Know  all  men  by  these  presents,  that  we,  the 
Commercial  State  Bank  of  Neligh,  Nebraska, 
as  principal,  and  G.  W.  Wattles,  of  Carroll, 
Iowa,  Sumner  Wallace,  of  Rochester,  New 
Hampshire,  and  W.  T.  Wattles,  K.  T.  Rich- 
ards, W.  G.  Galloway,  C.  Fisher,  W.  B.  Relf, 
H.  H.  Jurgling,  Wm.  Campttell,  Carl  Roben, 
H.  M.  Cox,  and  J.  H.  Mills,  of  Neligh,  Ne- 
braska, as  sureties,  are  held  and  firmly  boimd 
unto  J.  T>.  Hatfield,  connty  treasurer  of  Ante- 
lope county,  Nebraska,  and  unto  Antelope 
county,  Nebraska,  in  the  sum  of  one  hundred 
and  fifty  thousand  doUars  ($150,000),  lawful 
money,  to  be  welt  and  truly  paid  to  the  said 
J.  D.  Hatfield,  treasurer  of  Antelope  county, 
Nebraska,  or  his  successor  in  office.  For  tbe 
faithful  performance  of  such  obligation  we 
bind  ourselves,  our  heirs,  administrators,  and 
assigns,  forever.  Thecondition  of  the  above  ob- 
ligation is  such  that  whereas,  the  said  the  Com- 
mercial State  Bank  of  Neligh,  Nebraska,  has 
been  designated  as  a  depository  of  the  funds 
of  Antelope  county,  Nebraska,  which  shall 
come  into  the  possession  of  said  J.  D  Hat- 
field as  treasurer  of  said  county:  Now,  there- 
fore, if  the  said  Commercial  State  Bank  shall 
well  and  truly  pay  to  the  said  J.  D.  Hatfield, 
treasurer  of  Antelope  cotmty,  Nebraska,  or 
his  or  their  order,  all  sums  of  money  they  re- 
ceive on  deposit  from  treasurer  aforesaid,  then 
this  obligation  to  be  null  and  void;  otherwise 
to  be  in  full  force  and  efOect"  To  this  bond 
were  affixed  the  names  of  tbe  sureties  therein 
descriljed.  There  were  In  the  answer  denials 
of  the  averments  of  the  petition  that  said 
bond  was  approved  by  the  county  board  of  su- 
pervisors of  said  Antelope  county;  that  there- 
upon the  several  current  funds  of  said  county 
were  by  J.  D.  Hatfield,  its  treasurer,  deposited 
with  said  Commercial  State  Bank,  amounting 
to  the  sum  of  $37,746.78;  that  said  county 
treasurer,  between  .Tanuary  7,  1892,  and  Jan- 
uary 4, 1894,  collected  the  sum  of  $165,182.77, 
belonging  to  the  several  current  funds  of  said 
county,  all  of  which  was  by  said  comity  treas- 
urer deposited  in  said  bank;  that  said  bank 
failed  and  refused  to  render  at  the  end  of 
each  and  every  month,  to  said  treasurer,  a 
statement  in  duplicate,  showing  the  several 
daily  balances,  and  the  amount  of  money  of 
the  county  of  Antelope  held  by  it  during  the 
month  as  cotmty  depository,  and  the  amount 
of  accretions  thereof;  that  the  average  daily 
balances  belonging  to  the  several  current 
funds  so  on  deposit  between  January  7,  1802, 
and  January  4,  1891,  was  $60,000;  that  there- 
on the  said  banK  had  failed  and  refused  to 
pay  the  interest,  amounting  to  the  sum  of 
$0,000,  which  latter  sum,  except  $275.03,  had 
never  been  paid.    It  Is  not  deemed  essential 
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to  consider  whether  or  not  the  bond  above 
elven  was  Is  strict  compliance  with  the  pro- 
visions of  section  8,  c.  50,  Laws  1891,  or  not, 
for  a  demurrer  of  all  the  parties  who  signed 
it  was  sustained,  and  thoiceforward  the  ac- 
tion proceeded  alone  against  the  oank  under 
the  statute  and  Its  written  proposition.  The 
bond,  therefore,  serves  no  purpose  In  this  ac- 
tion, except  In  so  far  as  Its  presentation  to 
and  approval  by  the  proper  county  authority 
qualified  the  bank  to  be  a  depository.  We  find 
in  the  records  of  the  board  of  supervisors  of 
Antelope  county  a  report  of  a  committee  of  the 
board  reciting  that  the  county  treasurer  had 
selected  the  above-named  bank  as  a  county 
deposit«ry,  and  had  accepted  the  bid  of  the 
bank.  In  this  report  there  was  a  recom- 
mendation that  the  bond  of  the  bank  be  ap- 
proved. There  is  In  the  blU  of  exceptions  no 
transcript  of  the  record  of  the  board  of  county 
supervisors  showing  that  this  report  was  act- 
ed upon.  The  county  treasurer,  however, 
made  deposits  In  the  bank  which  tendered  the 
bond,  and  such  bank  received  such  deposits, 
and  paid  Interest  to  certain  limited  amounts, 
as  though  the  bond  had  been  regularly  ac- 
cepted. Under  these  circumstances  the  bank 
should  not  be  permitted  to  assert  that  It  was 
released  from  the  obligations  which  arose  out 
of  Its  written  proposition,  in  view  of  the  oral 
evidence  and  reports  of  the  bank,  which  show 
conclusively  that  all  parties  concerned  acted 
upon  the  assumption  that  the  bank  was  in 
fact  a  regularly  constituted  and  approved  de- 
pository of  county  funds. 

The  bank,  however.  Insists  that  there  was 
error  In  the  refusal  of  the  court  to  permit  the 
filing  of  a  certain  amended  answer,  tendered 
after  the  trial  was  concluded.  In  addition  to 
the  issues  presented  by  the  original  answer, 
which  have  Iseen  fully  described,  this  amendr 
ed  answer  denied  that  a  bond  had  been  filed, 
and  of  new  matter  contained  the  following 
averments:  "At  the  time  of  making  the  ap- 
plication set  out  In  the  petition  It  was  as- 
sumed and  believed  by  J.  D.  Hatfield,  then 
county  treasurer  of  said  plaintiff,  and  by  de- 
fendant, that  the  said  county  treasurer  had 
the  right  and  authority  to  designate  the  de- 
pository for  the  funds  of  the  county,  subject 
to  legal  deposit  under  the  law,  and  to  draw 
interest,  to  wH,  the  soldiers'  fund,  the  county 
general  fund,  the  county  bridge  fund,  the 
county  poor  fund,  and  a  courthouse  fund; 
that  none  of  the  other  funds  of  the  cotmty 
could  be  loaned  or  deposited  under  the  law; 
that,  acting  under  such  imderstandlng  and 
agreement,  the  defendant  could  only  obtain 
the  said  funds  for  deiKtsit,  and  could  only 
apply  for  those  said  funds;  the  defendant 
made  the  application  to  said  county  treasurer 
set  out  In  paragraph  three  of  said  petition; 
that  In  making  said  application  on  the  part 
of  said  defendant  and  in  accepting  said  ap- 
plication on  the  part  of  said  treasurer,  it  was 
mutually  imderstood  and  agreed  that  said 
application  was  made  to  Include  only  said 
named  funds;    tliat,  acting  on  said  imder- 


standlng and  agreement,  the  said  county 
treasurer  deposited  under  said  agreement, 
and  the  defendant  accepted  under  such  un- 
derstanding and  agreement,  the  money  tie- 
longlng  to  said  funds,  and  no  others;  tlie 
defendant  kept  account  of  said  funds,  and 
allowed  accretions  of  interest  thereon,  as  un- 
derstood and  agreed  under  said  applications, 
and  made  monthly  reports  thereof  to  aald 
treasurer,  showing  the  condition  and  amount 
of  said  several  funds  on  deposit,  and  allowed 
and  paid  all  of  said  funds  and  interest  there- 
on; that  said  reports  continued  the  whole 
time  that  said  defendant  had  said  funds  on 
deposit,  and  allowed  and  paid  all  such  funds 
and  interest  to  the  said  county  treasurer, 
strictiy  according  to  the  mutual  agreement 
and  understanding  of  the  intention  and  mean- 
ing of  the  application  made;  that  for  the  full 
space  of  about  two  years  from  January  7, 
1892,  to  January,  1894,  defendant  made  and 
filed  said  reports  with  said  treasurer  under 
said  application;  that  In  pursuance  of  said 
application  so  made  and  so  understood,  the 
defendant  executed  the  bond  set  out  in  the 
petition.  •  •  •  The  defendant  further  al- 
leges that  at  the  time  said  application  was 
made  to  become  the  depository  of  said  funds 
of  the  plaintiff  there  was  not  money  enough 
on  hand  in  the  treasury  of  said  county  to 
pay  the  warrants  that  were  necessarily  is- 
sued by  the  said  county,  and  as  a  part  of  the 
agreement  the  defendant  was  to  protect  the 
warrants  of  the  county,  so  as  to  keep  them  at 
par  in  value,  and  in  pursuance  of  such  agree- 
ment and  understanding  the  defendant  did 
pay  all  Antelope  county  warrants  at  par,  up- 
on presentation,  during  the  time  that  said 
funds  were  so  kept  on  deposit  with  it  in  its 
bank."  The  above  quotation  discloses  that 
the  bank's  claim  was  that  the  written  agree- 
ment should  be  controlled  by  a  prior  or  con- 
temporaneous oral  agreement  limiting  the  lia- 
bility to  pay  Interest  upon  certain  funds.  The 
parol  evidence  tendered  to  show  this  fact 
was  upon  objection  excluded  by  the  oourt 
This  amendment  was  offered  after  the  evi- 
dence ttad  been  introduced,  and  was  not  to 
conform  the  pleadings  or  proceedings  to  the 
fact  proved.  It  was  tendered  on  the  theory 
on  which  the  defense  was  attempted  to  be 
made,  and  consequentiy  emtxtdied  the  same 
proposition  as  was  contained  in  the  instruc- 
tions which  the  bank  asked,  and  which  the 
court  refused  to  give.  The  amendment  has, 
therefore,  been  quoted  at  length  herein,  that 
the  question  apparently  relied  upon  by  the 
bank  might  be  considM«d  as  a  legal  proposi- 
tion, once  for  aU.  It  cannot  have  escaped 
notice  that  the  bank  nowhere  pretended  to 
describe  what  funds  were  Intrusted  to  it  up- 
on which,  as  it  claimed.  It  was  not  liable  for 
interest  The  written  proposition  was  to  pay 
interest  "on  all  county  funds  deposited  with 
said  Commercial  State  Bank  of  Neligh,  Ne- 
braska, by  the  county  treasurer,  provided 
said  Commercial  State  Bank  Is  made  a  de- 
pository of  all  funds  controlled  by  the  county 
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treasurer  by  vlrtae  of  his  official  position." 
It  need  not  be  determined  whether  or  not  this 
proviso  could  be  enforced  by  a  depository,  for 
the  proofs  In  this  case  show  tliat  all  county 
funds  were  deposited  in  accordance  there- 
with. The  sole  proposition  with  which  we 
are  now  concerned  is  whether  or  not  the 
bank  should  be  held  to  the  terms  of  its  writ- 
ten offer.  The  bank,  as  has  been  said,  did 
not  describe  what  other  fimds  than  those 
enumerated  in  its  proffered  amended  answer 
had  been  deposited  by  the  treasurer  during 
his  term  of  office.  Mr.  Hatfield  testified  that 
his  deputies,  as  he  understood  it,  deposited 
all  the  money  in  bulk,  and  at  the  end  of  the 
month  they  would  fisuie  up  bow  much  there 
was  of  the  different  funds,  and  strike  an 
average  of  it,  to  make  the  daily  balance.  H. 
J.  Spencer,  one  of  the  deputies  referred  to 
by  Mr.  Hatfield,  testified  that  all  the  funds 
were  deposited  at  the  Commercial  State  Bank 
as  they  were  collected.  W.  T.  Wattles,  the 
president  of  the  bank,  when  called  as  a  wit- 
ness for  the  county,  testified  as  follows:  "Q. 
Have  you  brought  with  you,  in  obedience  to 
subpoena,  the  books  of  the  bank  showing  de- 
posits of  J.  D.  Hatfield,  treasurer  of  Antelope 
conmty?  A  I  have  not  Q.  Where  are  they? 
A.  They  are  not  in  my  possession.  Q.  Where 
did  you  see  them  last?  A.  At  the  depot  Q. 
What  depot?  A.  NeUgh.  Q.  When?  A.  Last 
winter  some  time.  Q.  What  time  in  the  win- 
ter? A.  Shortly  after  the  consolidation  of 
the  two  banks.  Q.  Before  or  after  the  serv- 
ice of  the  subpoena?  A.  I  don't  remember 
the  date.  Q.  You  remember  you  were  served 
with  a  subpoena  to  bring  these  books?  A. 
Yes,  sir.  Q.  Did  you  have  the  books  in  your 
po:)ses8lon  at  that  time?  A.  I  don't  know. 
Q.  Don't  yon  know  whether  you  had  the 
books  at  the  time  yon  were  served  with  the 
subpoena  to  produce  the  books?  A.  I  don't 
know.  Q.  What  became  of  them?  A.  They 
were  shipped  to  the  stockholders.  Q.  Your 
brother?  A.  To  the  Rochester  Loan  and 
Rn  Hiring  Company,  of  which  he  is  agent  Q. 
.it  Omaha?  A.  Yes,  sir.  Q.  You  are  not  pre- 
pared to  say  whether  that  was  before  or  after 
yon  were  served  with  the  subpoena?  A.  Not 
without  looking  np  the  date  of  the  shipment 
and  date  of  the  subpoena.  Q.  Yon  can  find 
that  by  morning?  A.  I  think  so."  No  fur- 
ther mention  of  these  books  was  made  during 
the  trial,  and,  as  they  were  not  produced,  the 
bank  deiKlved  tbe  court  and  Jury  of  what 
might  have  assisted  in  arriving  at  the  condi- 
tion of  the  different  funds  in  the  bank  during 
Mr.  Hatfield's  term  as  treasurer.  The  cash 
bo*ks  of  the  county  officials  just  named  were 
offered  In  evidence,  as  were  also  the  report  of 
the  finance  committee  of  the  board  of  super- 
visors, and  several  reports  of  the  aforesaid 
county  treasnrer.  Whether  or  not  indepen- 
dent evidence  of  this  character  was  compe- 
tent for  the  purpose  of  showing  the  amounts 
deposited  by  the  county  treasurer,  we  are  not 
called  upon  to  determine,  for  that  proposition 
is  not  presented  by  the  petition  in  error.    Nei- 


ther is  there  thereby  raised  a  question  as  to 
the  verdict  and  judgment  being  excessive,  so 
that  we  are  justified  in  assuming,  without 
going  through  the  voluminous  bill  of  excep> 
tions,  to  make  an  exact  computation,  that  this 
amount  was  not  in  excess  of  what  was  justi- 
fied by  the  proofs.  This  desultory  considera- 
tion of  collateral  questions  has  been  neces- 
sary to  relieve  the  main  proposition  of  foreign 
matter,  and,  thus  laid  bare,  this  question  is  a 
very  simple  one,  and  that  is,  whether  or  not 
a  written  proposition,  accepted  and  acted  up- 
on, can  be  varied  by  evidence  of  a  prior  or 
contemporaneous  oral  contract  between  the 
parties  thereto.  In  respect  to  the  same  sub- 
ject-matter; and  this  question,  without  the 
necessity  of  invoking  authority,  must  be  an- 
swered in  the  negative.  From  this  it  should 
not  be  inferred  that  we  admit  the  right  of  a 
county  treasurer  by  a  written  agreement  to 
relieve  a  depository  of  a  liability  Imposed  by 
law,  for  it  is  not  necessary  to  our  present  pur- 
pose to  cfwsider  that  question.  In  the  pro- 
posed amended  answer  were  recitations  that 
the  bank  maintained  the  warrants  of  the 
county  at  par,  and  that  therefore,  it  should 
be  relieved  of  liability  beyond  paying  interest 
on  the  funds  in  said  proposed  amended  answer 
described.  It  has  been  provided  by  statute  how 
the  necessary  expenses  of  counties  are  to  be 
provided  for,  and  how,  if  a  loan  is  necessary, 
such  loan  shall  be  obtained.  Any  provision  of  a 
contract  with  respect  to  deposits  by  which  it  Is 
attempted  to  supersede  the  provisions  of  the 
statute  in  respect  to  raising  money  for  county 
expenses  should  be  viewed  with  but  little 
favor,  and  certainly  can  furnish  no  sufficient 
consideration  for  a  release  from  liability  as 
a  depository. 

We  cannot  snmmarize  our  views  of  this 
case  more  satisfactorily  than  by  merely  quot- 
ing the  first  instruction  given  by  the  court 
in  the  following  language:  "Yon  are  in- 
structed in  tills  case  to  find  tor  the  plaintiff, 
and  you  are  to  assess  the  amount  of  plain- 
tiff's recovery  at  what  would  be  the  Interest 
on  ttie  county  funds  Of  Antelope  county,  de- 
posited with  the  defendant  the  Commercial 
State  Bank,  by  J.  D.  Hatfield,  while  county 
treasurer  of  Antelope  county,  Nebraska,  at 
the  rate  of  five  per  cent  per  annum,  Interest 
payable  annually,  less  the  amount  of  $273, 
which  is  admitted  to  have  been  received  by 
said  county  from  said  bank,  from  the  1st 
day  of  January,  1892,  till  the  1st  day  of  Janu- 
ary, 1894,  together  with  seven  per  cent  inter- 
est thereon  from  said  1st  day  of  January, 
1894."  The  judgment  of  the  district  court  Is 
afilrmed. 


CALMELET  v.  SICHL. 
(Supreme  Court  of  Nebraska.  May  19,  189(1.) 
Pabtt-Wall  Aobeemext  —  Construction  —  In- 
junction. 
1.  An  agreement  for  the  constniction  of  a 
wall  in  common  by  joint  property  owners,  to 
the  height  of  three  stories  on  the  land  of  one. 
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does  not  jastify  the  assumption  that  the  other 
party  may,  of  his  own  motion,  and  for  his  own 
sole  benefit,  extend  said  wall  upward  still  an- 
other story,  irrespectiye  of  a  therefrom  threat- 
ened easement  ripening,  or  of  injury  lilcely  to 
result  to  the  property  adjacent. 

2.  The  adjacent  property  owner  whose 
rights  and  estate  are  threatened  by  the  pro- 
l)osed  erection  about  to  be  made  by  the  other,  as 
aboTe  indicated,  is  entitled  to  the  protection  af- 
forded by  an  injonction. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Otoe  county; 
Chapman,  Judge. 

Action  by  Alexander  Calmelet  against  Ja- 
cob Sichl.  Judgment  for  defendant  Plain- 
tiff appeals.     Reversed. 

E.  F.  Warren,  for  appellant  John  C.  Wat- 
son, for  appellee. 

RYAN,  C.  Plaintiff  Is  the  owner  of  a  par- 
cel of  gronnd  In  Nebraska  City,  having  a 
north  frontage  on  Main  street  of  22  feet, 
from  whence  said  parcel  extends  southward 
60  feet  The  land  of  defendant  is  contigu- 
ous to  the  west  and  south  sides  of  this  60- 
foot  tract  Originally,  a  remote  grantor, 
through  whom  plaintiff  derived  title,  built  a 
one-story  building  on  the  west  side  of  the 
tract  above  described  as  being  owned  by 
the  plaintiff.  The  west  waU  of  this  build- 
ing was  entirely  within  and  contiguous  to 
the  west  line  of  said  tract.  Subsequently, 
to  1868,  the  defendant's  grantor,  who  owned 
the  land  that  was  along  the  west  and  south 
sides  of  said  parcel  now  owned  by  the  plain- 
tiff, but  which  at  that  time  was  owned  by 
Marks  Bros.,  remote  grantors  of  the  plain- 
tiff, made  use  of  the  west  wall  along  plaln- 
tUTs  present  property  in  the  construction  of 
the  Watson  House,  to  the  height  of  three 
stories.  Still  later,  plaintiff,  having  acquired 
his  present  parcel  of  land,  replaced  the  one- 
story  building  thereon  with  another  building, 
two  stories  in  height  'or  this  purpose  mak- 
ing use  of  the  wall  which  had  constituted 
the  west  side  of  his  one-story  building,  and 
the  required  portion  of  this  wall  extended 
upward  by  defendant  to  make  the  Watson 
House  three  stories  high.  This  change  from 
a  one  to  a  two  story  building  necessitated 
the  closing  with  brick  of  eight  windows  in 
the  prolonged  upward  wall  of  the  Watson 
House.  As  the  owner  of  the  Watson  House 
refused  to  pay  for  or  even  to  contribute  to 
the  expense  of  closing  these  windows,  plain- 
tiff was  compelled  to  pay  the  entire  amount 
There  seems,  however,  to  have  been  no  ob- 
jection Interposed  to  this  closing  of  these 
openings  In  the  wall,  other  than  would  nat- 
urally be  expected  by  reason  of  the  incon- 
venience caused.  There  was  certainly  no 
attempt  to  assert  adverse  couflictlng  rights; 
or,  as  between  Mr.  Lindsay,  the  defendant's 
grantor,  and  Marks  Bros.,  who  then  owned 
plaintiff's  present  parcel  of  land,  there  does 
not  appear,  from  the  evidence,  to  have  been 
any  written  contract  under  which  the  three- 
story  wall  of  the  Watson  House  was  built. 
At  least  no  one  attempts  to  give  the  con- 


tents of  such  a  contract,  or  account  for  Its 
whereabouts,  nor  even  to  say  that  such  writ- 
ing was  ever  seen  or  in  existence.  In  1891 
the  defendant  was  desirous  of  extending  up- 
ward the  walls  of  the  Watson  House  to  the 
height  of  an  additional  story,  and  was  carry- 
ing his  design  into  execution,  when  the 
plaintiff  procured  an  hijunction  by  which  the 
completion  of  the  work  was  stayed.  It  la 
claimed  by  plaintiff  that,  before  the  com- 
mencement of  this  worlt,  he  caused  to  be 
served  upon  the  defendant  a  virritten  notice 
to  desist  but  as  no  one  testified  to  this  serv- 
ice, and  the  defendant  denied  It,  we  must 
assume  that  It  was  never  made.  After  bear- 
ing on  a  motion  to  dissolve  -the  Injunction, 
said  motion  was  sustained;  and  of  this  fact 
the  defendant  having  obtained  the  first 
knowledge,  he  pushed  his  wall  to  completion 
before  any  further  steps  could  be  taken  by 
plaintiff  to  prevent  this  being  done.  This 
was  on  June  13,  1891.  On  the  10th  day  of 
January,  1893,  there  was  had  a  trial  to  the 
court  and  on  June  19th,  following,  there 
was  entered  a  decree  dismissing  plaintiff's 
petition,  because,  as  the  court  found,  it  con- 
tained no  equity.  From  the  dismissal  of  his 
action,  and  the  taxation  of  costs  against 
him,  the  plaintiff  appeals. 

The  petition  recited  plaintiff's  title  and  all 
the  above-described  facts,  which,  as  he 
claimed,  entitled  him  to  prevent  the  placing 
of  a  fourth  story  upon  the  wall  of  which  his 
west  side  constituted  the  first  story.  There 
were  averments  of  the  insuflicient  thickness 
of  the  wail  already  In  existence  to  sustain 
another  story,  but  these  we  do  not  feel  called 
upon  to  describe  or  discuss  at  great  length. 
The  answer  contained  a  general  denial,  fol- 
lowed by  these  averments:  "Second.  The 
said  defendant  •  •  •  alleges  that  this  de- 
fendant and  his  grantors  have  for  twenty 
years  last  past  been  In  open,  notorious, 
peaceable,  exclusive,  and  adverse  possession 
of  the  property  known  as  the  'Bamum 
House'  or  'Watson  Hotel,'  claiming  the  same 
as  owners,  against  the  plaintiff  and  his  gran- 
tors and  all  persons  whomsoever.  Third. 
The  said  defendant  further  alleges  that  dur- 
ing the  spring  of  1868  this  defendant's  gran- 
tor, I4ndsay,  for  a  full  valuable  considera- 
tion, and  In  pursuance  of  a  written  agree- 
ment between  Marks  Brothers  and  said 
Lindsay,  became  a  part  owner  of  the  divi- 
sion wall  between  said  defendant  and  said 
plaintiff,  and,  under  and.  in  pursuance  of 
said  agreement,  re-enforced  and  strengthen- 
ed the  foundation  of  said  wall,  and  entered 
at  that  time  into  the  undisputed  use  and  pos- 
session thereof,  building  the  same  two 
stories  higher,  and  putting  windows  in  the 
said  wall,  for  the  use  of  his  hotel  building  on 
said  premises,  which  said  Lindsay  was  at 
that  time  enlarging  and  building;  that  the 
defendant  is  informed  and  believes  that  by 
and  under  the  terms  of  said  agreement  said 
Lindsay  became  the  owner  of  one  undivided 
one-half  of  said  wall,  but  that  this  defendant 
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la  unable  to  state  the  terms  and  conditions 
of  said  agreement,  the  same  having  never 
come  into  defendant's  possession;  ttiat  said 
Marks  and  Lindsay  are  both  dead,  and  de- 
fendant knows  of  no  one  by  whom  be  can 
establish  the  contents  of  said  agreement. 
But  this  defendant  then  alleges  that  his 
grantor  alleged  that  his  grantor.  Lindsay, 
entered  into  possession  of  the  said  wall  as  a 
Joint  owner  of  the  same  in  the  year  1868, 
and  ever  since,  until  he  sold  said  premises 
to  said  defendant,  used  and  occupied  the 
same  as  the  dlrision  and  party  wall  between 
plaintiff  and  defendant;  and  that  plaintiff 
has  so  used  and  occupied  the  said  wall  ever 
since  his  purchase  of  said  premises  *  from 
Lindsay,  purchasing  and  paying  for  the 
same;  and  that  the  defendant  is  the  owner 
of  an  undivided  one-half  of  said  wall,  enti- 
tled to  all  the  rights  and  privileges  of  an 
equal  owner  of  a  party  or  division  wall. 
Wherefore  defendant  prays  that  this  action 
may  be  dismissed,  and  that  plaintiff  recover 
nothing  by  his  writ"  There  was  a  reply,  in 
which  was  denied  each  of  the  above-copied 
averments  of  the  answer. 

The  issues  presented  by  the  general  denial 
contained  in  the  answer  have  already  been 
sufficiently  covered  for  general  purposes  by 
the  statement  of  the  facts  hereinbefore  made. 
There  are  questions  of  law  incidental  to  these 
of  fact,  which,  however,  can  scarcely  be  con- 
sidered profitably.  Independently  of  other 
fact  propositions  stated  in  the  answer.  From 
the  facts  already  stated,  it  is  evident  that 
the  averment  that  the  defendant  and  his 
grantors  have  for  more  than  20  years  been 
in  the  undisputed  adverse  possession  of  the 
Watson  Honse  has  no  bearing  upon  the 
right  to  increase  the  height  of  the  wall  hav- 
ing Its  foundation  upon  the  plaintiff's  land. 
The  tact  that  this  wall  was  built  to  a  height 
of  three  stories,  in  pursuance  of  a  written 
agreement  founded  upon  a  sufficient  valu- 
able consideration,  a  part  of  which  was  the 
strengthening  and  re-enforcement  of  the 
foundation,  would  be  very  pertinent  if  the 
plaintiff  was  now  seeking  to  procure  the  re- 
moval of  that  particular  portion  of  the  wall. 
Barr  v.  Lamaster  (Neb.)  66  N.  W.  1110.  By 
the  averments  of  the  answer,  however,  this 
agreement  was  limited  to  the  erection  of  the 
wall  to  the  height  of  three  stories.  As  to  the 
proposed  fourth  story,  the  rights  of  the  par- 
ties were  as  though  no  such  written  agree- 
ment had  ever  been  made.  The  remainder  of 
the  answer  was  devoted  to  allegations  show- 
ing a  tenancy  in  common  of  the  already  con- 
structed wall  as  between  the  plaintiff  and 
the  defendant.  If,  by  a  liberal  construction, 
the  averments  as  to  possession  of  the  Wat- 
son House  for  more  than  20  years  should  be 
construed  as  a  claim  of  title  by  virtue  of  the 
statute  of  limitations,  the  operation  of  this 
statute  could  not  be  possible  as  between  ten- 
ants in  common,  for  the  rule  as  between  ten- 
ants In  possession  is,  as  stated  In  section 
296,  Bosw.  Llm.,  that  each  of  them  has  the 


entire  possession  as  wen  of  every  part  as  of 
the  whole,  and,  the  seisin  and  possession  of 
one  being  prima  facie,  the  seisin  and  posses- 
sion of  the  other  or  others  cannot  be  disseised 
by  another  without  an  actual  ouster.  This 
rule  was  applied  by  this  court  in  Smith  v. 
Hitchcock,  38  Neb.  104,  66  N.  W.  791. 

The  averments  that  In  1868  the  defendant's 
grantor  became  a  joint  owner  of  the  wall, 
and  that  said  ownership  has  ever  since  con- 
thiued  in  the  plaintiff,  were  limited  to  the 
wall  three  stories  in  height  From  the  fore- 
going review  of  the  answer,  it  is  clear  that 
the  defendant  claimed  and  could  assert  no 
right  except  such  as  is  necessarily  implied  by 
law  from  his  interest  in  the  three-story  waU. 
As  to  the  fourth  story,  this  statute  oY  limita- 
tions, as  we  have  seen,  is  unavailable;  and 
equally  foreign  is  the  plea  that  the  defendant 
Is  the  Joint  owner  or  tenant  in  common  of 
the  wall  already  constructed.  The  arrange- 
ment under  which  the  wall  was  constructed. 
If,  as  alleged  in  the  answer,  it  was  under  a 
written  agreement,  gave  each  party  In  the 
building  of  the  other  a  cross  easement.  In  re- 
spect to  which  he  was  entitled  to  protection. 
Barr  v.  Lamaster,  supra.  That  courts  have 
no  power,  however,  to  enlarge  contract  rights 
of  parties,  requires  no  citation  of  authority  to 
establish.  It  Is,  moreover,  very  clear,  that  an 
easement  for  one  purpose,  established  by 
mere  user,  cannot,  by  legal  intendment,  be 
extended  to  another  purpose.  Ballard  v.  Dy- 
son, 1  Taunt  279;  Atwater  v.  Bodflsh,  11 
Gray,  150;  Holsmom  v.  Bleaching  Co.,  14  N. 
J.  Eq.  333;  Btu-nham  v.  Kempton,  44  N.  H. 
78;  Richardson  v.  Pond,  15  Oray,  387; 
Holmes  v.  Drew,  7  Pick.  141;  Wright  v. 
Moore,  38  Ala.  593;  Atkins  v.  Bordman,  20 
Pick.  291;  Price  v.  McConnell,  27  lU.  255. 
Each  of  these  cases  was  decided  upon  the  as- 
sumption of  a  grant,  either  express  or  im- 
plied; and  from  them  the  principle  dedudble, 
which  is  applicable  to  the  case  at  bar,  is 
that  the  right  to  erect  a  fourth  story  can- 
not be  implied  from  plaintiff's  acquiescence 
in  the  erection  upon  the  ground  of  the  first, 
second,  or  third  stories.  Another  application 
of  the  same  principle  Is  that  the  erection  of 
the  first  three  stories  having  been  Jointly  by 
agreement  between  the  parties,  whereby,  as 
defendant  alleged,  they  were  constituted  Joint 
owners  of  the  wall  to  the  height  of  three 
stories,  this  did  not  Justify  one  of  these  par- 
ties in  putting  np  the  fourth  story  in  bis  own 
right,  for  his  own  benefit,  and  in  open  hostili- 
ty to  the  wishes  of  the  other  Joint  partner. 
RaUroad  Co.  v.  Rickards,  38  Neb.  847,  57  N. 
W.  739;  Galling  v.  Lane,  17  Neb.  80,  22  N. 
W.  433;  Haywood  v.  Thomas,  17  Neb.  237,  22 
N.  W.  400. 

In  any  view  which  can  be  taken  of  this 
case,  the  defendant  upon  the  tacts  pleaded 
in  his  answer,  could  not  Justify  his  right  to 
build  the  fourth  story  above  the  three  stories 
already  erected  on  plaintiff's  lot  The  at- 
tempt to  do  this  was  an  invasion  of  the 
plaintiff's  legal  rights,  and.  If  consummated. 
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would  constitute  a  continuing  trespass  upon 
his  property,  wblch  eventaally  would  ripen 
Into  an  easement,  which  consideration  alone 
was  deemed  a  sufficient  ground  for  an  injunc- 
tion in  McGloskey  v.  Doherty  (Ky.)  30  S.  W. 
649,  citing  Polrier  t.  Fetter,  20  Kan.  47,  Mus- 
selman  v.  Marquis,  1  Bush,  463,  and  Peak 
y.  Hayden,  3  Bush,  125.  In  Mendenhall  v. 
Water-Power  C!o.,  39  Pac.  399,  the  supreme 
court  of  Oregon  held  that  an  Injunction 
would  lie  to  prevent  the  widening  of  a  ditch 
for  a  water  course  through  plaintifrs  land, 
and  the  erection  of  a  dam  which  would  de- 
stroy plaintiff's  ford,  defendant  having  no 
legal  right  to  either.  The  ground  upon  which 
this  seems  to  have  been  placed  was  that, 
from  the  nature  of  the  excavation,  an  Injury 
to  plaintiff's  ea^ment  was  likely  to  result 
In  support  of  the  conclusion  reached,  there 
were  cited  Smith  v.  Gardner,  12  Or.  221,  6 
Pac.  771,  and  Railroad  Co.  v.  Porter,  72  Iowa, 
426,  34  N.  W.  286.  In  the  case  at  bar  it  was 
shown  that  the  original  foundation  wall  had 
been  of  the  thickness  of  15  Inches;  that  this 
had  been  re-enforced  afterwards  by  a  wall 
12  inches  in  thickness;  and  that  from  the  top 
of  the  re-enforced  wall  the  prolongation  to 
the  height  of  two  stories  was  12  Inches  In 
thickness,  and  from  thence  upward,  inclusive 
of  the  fourth  story,  the  wall  Is  of  the  thick- 
ness of  9  Inches;  and,  by  much  evidence  ad- 
duced by  plaintiff,  it  was  shown  that  from 
the  fourth  story  being  erected  upon  its  nar- 
row foundation,  as  described,  there  are 
grounds  for  apprehending  serious  injuries  to 
the  property  of  the  plaintiff.  If  the  evidence 
Is  sufficient  to  sustain  this  contention,  there 
can  be  no  doubt  that  plaintiff  Is  entitled  to 
an  injunction  against  the  erection  and  con- 
tinuance of  the  fourth  story  of  the  wall  In 
question,  which  threatens  the  safe  enjoyment 
of  his  property.  The  Judgment  of  the  district 
court  is  reversed,  and  this  cause  Is  remanded 
to  said  court  for  further  proceedings.  Re- 
versed and  remanded. 


MUBRY  V.   HENNESSEY   et  al. 

(Supreme  Court  of  Nebraska.     May  20,  1896.) 

W1IJ.S  —  BXKOUTION  —  Mbntal  Capacitt  —  SCFFI- 

oiB.s'CT  OF  Evidence — Probate  of  Will — Who 

MAT  Contest  —  Burden  of  Pkoof  — Rbibctioh 

OF  Evidence— Offer  to  Pkove. 

1.  Held,  that  the  evidence  shows  that  the 
contestants  possessed  such  an  interest  as  en- 
titled them  to  resist  the  allowance  of  the  in- 
strument offered  for  probate  as  the  last  wiU  and 
testament  of  the  testatrix. 

2.  The  burden  of  proof  is  upon  the  propo- 
nent of  a  will  to  establish  the  execution  of  the 
will  and  the  testamentary  capacity  of  the  tes- 
tatrix. Scebrock  v.  Fedawa,  46  N.  W.  650. 
30  Neb.  424,  followed. 

3.  Held,  upon  conflicting  evidence,  that  the 
jury  was  justified  in  finding  that  the  testatrix 
did  not  possess  sufBdent  mental  capacity  to 
make  a  valid  will. 

4..  Under  section  127,  c  23,  Comp.  St.,  a 
will  other  than  a  nuncupative,  to  be  valid, 
must,  in  addition  to  other  statutory  require- 
ments, be  signed  by  the  testator,  or  by  some 


person  in  his  presence,  and  by  his  express  direc- 
tion. 

5.  Mere  knowledge  of  the  testator  that  his 
name  is  being  signedT  by  another,  or  that  the 
signing  was  acquiesced  in  or  assented  to  by 
the  testator,  does  not  meet  the  requirements  of 
the  statute. 

6.  The  rulings  sustaining  an  objection 
made  to  the  competency  of  testimony  songht 
to  be  elicited  by  a  question  propounded  to  the 
complaining  parties'  own  witness,  cannot  be 
reviewed  unless  an  offer  to  prove  the  facts 
sought  to  be  introduced  is  made  in  the  trial 
court,  and  preserved  by  a  bill  of  exceptiona. 

(Syllaboa  by  the  Court) 

Error  to  district  court  Platte  county;  Sul- 
livan, Judge. 

Patclck  Murry  offered  for  probate  an  In- 
strument puri)ortlng  to  be  the  last  win  and 
testament  of  Bridget  Murry,  deceased,  and 
the  probating  thereof  was  contested  by  Eliza 
Hennessey  and  others.  From  an  order  of  the 
county  court  admitting  the  same  to  probate, 
contestants  appealed  to  the  district  court 
where  they  recovered  judgment  Proponent 
brings  error.    Affirmed. 

W.  A.  Hampton,  W.  W.  Slabaugh,  and  C.  J. 
Oarlow,  for  plaintiff  in  error.  Albert  & 
Reeder,  John  S.  Robinson,  and  W.  B.  Eeed, 
for  defendants  in  error. 


NORVAL,  J.  On  the  3d  day  of  January. 
1892,  Bridget  Murry,  then  about  65  years  of 
age,  died  without  issue,  leaving,  her  surviving. 
Patrick  Murry,  her  husband,  and  four  chil- 
dren and  heirs  at  law  of  a  deceased  brother  of 
the  said  Bridget  Murry.  Patrick  Murry  sub- 
sequently offered  to  the  county  court  of 
Platte  county,  for  probate,  an  instrument 
bearing  date  November  19,  1891,  and  pur- 
porting to  be  the  last  will  and  testament  of 
Bridget  Murry,  and  by  the  terms  of  which 
all  her  property,  real  and  personal,  was  de- 
vised to  the  husband.  The  children  of  the 
deceased  brother  of  Bridget  Murry  contested 
the  probating  of  the  will  on  two  grounds: 
First  that  It  was  not  signed  by  Bridget  Mur- 
ry, or  by  any  person  by  her  express  direction; 
second,  that  she  did  not  at  the  time  possess 
testamentary  capacity  to  dispose  of  her  prop- 
erty. From  an  order  of  the  county  court  find- 
ing that  the  will  was  the  last  will  of  the  tes- 
tatrix, and  admitting  the  same  to  probate, 
the  contestants  appealed  to  the  district  conit, 
where  the  Issues  were  tried  to  a  jury,  who  re- 
turned a  verdict  "that  the  Instrument  'Ex- 
hibit A,'  purporting  to  be  the  last  will  and 
testament  of  Bridget  Murry,  deceased,  is  not 
her  last  wlU  and  testament"  Proponent's 
motion  for  a  new  trial  was  overruled,  and 
a  judgment  was  entered  denying  the  pro- 
bate of  the  will.  He  brings  the  record  to  thl.s 
court  for  review  by  proceedings  in  error. 

Contestants  insist  that  no  exception  was 
taken  to  the  denying  of  the  motion  for  a  new 
trial.  In  this  they  are  not  sustained  by  the 
record,  because  the  Journal  entry  of  the  trial 
court  shows  a  proper  exception  to  the  order 
overruling  the  motion  was  taken  and  entered.. 

The  first  objection  of  the  proponent  la  that 
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the  contestants  failed  to  sbow  tbat  any  prop- 
erty belonging  to  tbe  testatrix  was  disposed 
of  by  tbe  instrument  offered  as  a  will,  and.  If 
the  devise  was  declared  iuTalld,  they  would 
hare  some  interest  in  the  property.  The  in- 
strument In  question  in  express  terms  pur- 
ports to  give  all  the  property  of  the  testatrix, 
both  real  and  personal,  to  the  proponent  It 
Is  disclosed  by  the  testimony  that  she  was 
the  owner  of  a  farm  of  100  acres  in  Platte 
county,  and  tbat  the  contestants  are  the 
children  of  a  deceased  brother  of  Mrs.  Mnrry, 
and  her  only  "near  relatires  living,  except 
cousins."  A  sufficient  interest  is  shown  by 
this  record  to  give  the  contestants  a  standing 
in  court  to  protest  against  admitting  of  said 
instrument  to  probate. 

The  second  argument  of  proponent  Is  that 
the  Terdict  is  not  supported  by  the  evidence. 
The  evidence  rdatlng  to  the  mental  capacity 
of  Mrs.  Murry  at  the  time  of  the  alleged  exe- 
cution of  the  will  is  of  the  most  conflicting 
character.  The  testimony  of  those  who  were 
examined  on  behalf  of  the  proponent.  Includ- 
ing George  A.  Scott  and  Henry  Hockenber- 
ger,  the  attesting  witnesses  to  the  will,  tends 
to  establish  the  testatrix's  capacity  to  make 
a  valid  will;  while  about  the  same  number 
of  persons,  some  of  whom  were  physicians, 
gave  testimony  to  the  effect  that  Mrs.  Murry 
was  mentally  disqualified  at  the  time  from 
understanding  the  nature  and  purport  of  the 
Instrument  offered  for  probate.  The  charac- 
ter, standing,  and  intelligence  of  the  wit- 
nesses called  by  the  contestants,  as  well  as 
the  opportunities  for  Judging  of  ber  mental 
condition,  were  of  »a  high  order  as  that  pos- 
sessed by  those  who  testified  for  the  other 
side.  The  burden  of  proof,  under  the  statute 
of  this  state,  Is  upon  the  proponent  to  estal)- 
lish  ttiat  the  testator  possesses  sufficient  men- 
tal capacity  to  make  a  will.  This,  upon  a 
review  of  the  authorities,  was  held  In  See- 
brock  V.  Fedawa,  30  Neb.  424.  40  N.  W.  030. 
But  It  Is  argued  that  the  burden  Is  upon  the 
proponent  only  until  a  prima  facie  case  Is 
made  out,  when  the  burden  of  proof  shifts 
to  the  contestants  to  prove  mental  incapacity. 
The  contrary  was  held  In  the  case  referred  to. 
In  the  opinion  it  is  said:  "It  is  the  duty  of 
the  proponent  In  the  first  instance  to  offer 
sufficient  testimony  of  the  capacity  of  the 
testator  to  make  out  a  prima  fade  case.  The 
contestant  will  then  introduce  his  proof  to 
show  the  invalidity  of  the  will;  after  which 
the  proponent  may  Introduce  further  testi- 
mony to  sustain  the  will,  as  well  as  rebutting 
testimony.  During  the  entire  trial  the  burden 
of  proof  remains  with  the  proponent.  Unless 
the  sanity  of  the  testator  be  established  by 
a  preponderance  of  the  testimony,  the  will 
cannot  be  admitted  to  probate  and  record." 
It  was  further  decided  In  that  case  that  this 
rule  obtains  on  appeal  to  the  district  court 
Applying  the  mle  as  to  the  burden  of  proof  to 
the  case  at  bar,  the  Jury  were  justified  in 
finding  the  will  invalid. 


The  verdict  Is  right  for  another  reasoit 
It  was  not  established  that  Bridget  Murry 
executed  the  instrument  at  least  in  the  mode 
provided  by  law.  Section  127,  c.  23,  Oomp. 
St,  provides:  "No  will  made  within  this 
state,  except  such  nuncupative  wills  as  are 
mentioned  in  the  following  section,  shall  be 
effectual  to  pass  any  estate,  whether  real  or 
personal,  nor  to  charge,  or  in  any  way  affect 
the  same,  unless  It  be  In  writing,  and  signed 
by  the  testator,  or  by  some  person  in  bis 
presence,  and  by  his  express  direction,  and 
attested  and  subscribed  In  the  presence  of 
tbe  testator  by  two  or  more  competent  wit- 
nesses," etc.  Thua  it  will  be  observed  that 
the  legislature  in  nnequivocal  language  has 
made  it  Imperative  tbat  a  will,  other  than  a 
nuncupative,  when  not  signed  by  the  testa- 
tor himself,  must,  in  addition  to  other  re- 
quirements, be  signed  by  some  person  in  his 
presence,  and  by  his  express  direction,  or 
the  histrument  will  be  invalid.  Mere  knowl- 
edee  of  the  testator  that  his  name  is  being 
signed  by  another,  or  that  the  signing  was 
acqolesced  In  or  asaented  to  by  the  testator, 
will  not  be  anffldent  The  statute  exacts 
more  than  this.  It  requires  that  the  signing 
of  a  will  1^  another  must  be  d(»e  In  pursu- 
ance of  the  previously  expressed  direction  of 
the  testator.  The  statute  is  meaningless.  If 
this  is  not  its  scope  and  purpose.  The  same 
construction  has  been  placed  upon  similar 
statutes  in  other  states.  Walte  v.  Friable, 
45  Minn.  361,  47  N.  W.  1069;  Greenongb  v. 
Oreenough,  11  Pa.  St.  489;  Asay  v.  Hoover, 
45  Am.  Dec.  714;  Grablll  v.  Barr,  47  Am. 
Dec.  420;  Snyder  v.  Bull,  17  Pa.  St  6a  In 
the  Minnesota  case  the  testatrix's  name  was 
signed  by  another  person  without  her  express 
direction,  and,  on  being  requested  to  make 
her  mark,  she  placed  her  hand  on  that  of  the 
one  who  signed  her  name,  and  he  made  the 
mark.  The  court.  In  construing  the  statute 
of  that  state  which  declares  that  a  will  shall 
"be  signed  at  the  end  thereof  by  the  testator, 
or  by  some  person  In  his  presence,  and  by 
his  express  direction,"  held  that  the  will  was 
invalid  for  want  of  a  proper  execution.  The 
case  at  bar  Is  quite  analogous  to  that  The 
will  was  prepared  by  Mr.  Hockenberger,  at 
the  request  and  snggestion  of  Mr.  Murry, 
the  beneficiary.  Tbe  person  who  drew  the 
will  signed  Bridget  Murry's  name  thereto, 
without  Iseing  directed  by  her  to  do  so.  It 
Is  true,  her  mark  was  made,  but  the  evi- 
dence shows  that  It  was  made  by  Mr.  Hock- 
enberger, and  that  Mrs.  Murry  merely,  at  bis 
suggestion,  touched  the  pen  while  the  mark 
was  being  affixed  to  the  Instrument.  The 
signing  not  being  at  her  express  direction, 
tbe  will  was  not  executed  as  the  law  re- 
quires, and  It  is,  for  that  reason  alone,  in- 
valid. 

Patrick  Murry,  the  husband  of  the  de- 
ceased, testified  as  a  witness  in  his  own  be- 
half. Daring  his  oxamliuitlon  the  following 
questions  were  asked:    "Q.  Do  yon  remem- 
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ber  of  baying  any  conrerBatton  with  Mrs. 
Murry  on  tbe  19th  day  of  November,  1891 
(which  was  the  date  of  the  will)?  A.  When 
I  was  bringing  Dr.  Sanders  back?  Q.  On 
that  day  at  any  time?  A.  Yes,  sir;  yes.  Q. 
State  to  tbe  Jury  what  that  conversation 
was."  This  question  was  objected  to  as  "in- 
competent, irrelevant.  Immaterial,  and  tbe 
furtber  reason  It  seeks  to  disclose  a  commu- 
nication between  husband  and  wife  while 
the  marital  relations  existed,  and  tbe  far- 
ther reason  that  the  bnsband  Is  the  sole  dev- 
isee under  the  will.  (Sustained.  E!xcep- 
tion.)"  Had  tbe  objection  gone  alone  to  tbe 
competency  of  the  witness  to  testify,  then 
the  facts  expected  to  be  established  by  him 
need  not,  as  counsel  for  proponent  contend, 
be  stated,  becanse  the  ground  urged  for  this 
rejection  has  no  relation  to  the  subject-mat- 
ter of  the  testimony.  Several  grounds  are 
stated  In  the  objection  as  made,  and  the  rec- 
ord does  not  disclose  upon  which  one  tbe 
trial  judge  placed  his  decision.  Evidently  It 
was  not  because  tbe  witness  was  incompe- 
tent to  testify,  since  it  appears  from  the  bill 
of  exceptions  that  5  pages  of  his  testimony 
bad  been  takein  before  tbe  objection  was  in- 
terposed, and  13  pages  afterwards.  One  of 
the  objections  urged  went  to  the  competency, 
relevancy,  and  materiality  of  the  testimony 
of  the  witness,  and  no  statement  of  the  facts 
expected  to  be  proved  was  made;  hence  we 
are  unable  to  determine  the  materiality  of 
the  excluded  testimony,  and  no  foundation 
was  laid  for  a  review  of  the  ruling.  Masters 
V.  Marsh,  19  Neb.  4fi8.  27  N.  W.  438;  Bilath- 
ews  V.  State,  19  Neb.  330,  27  N.  W.  234; 
Tates  V.  Kinney,  25  Neb.  120,  41  N.  W.  128; 
Bums  V.  City  of  Fairmont,  28  Neb.  8C6,  45  N. 
W.  175. 

Complaint  Is  made  that  the  court  erred  in 
permitting  Mary  Flynn  to  testify,  on  behalf 
of  the  contestants,  as  to  certain  statements 
made  by  Mrs.  Murry.  No  such  question  is 
raised  by  the  assignments  In  the  petition  in 
error,  and  for  that  reason,  under  tbe  uniform 
decisions  of  this  court,  it  cannot  be  consid- 
ered. 

It  is  finally  Insisted  that  error  was  commit- 
ted in  refusing  to  instruct  tbe  jury  that  the 
question  of  fraud  and  undue  Influence  was 
diminated  from  tbe  case.  No  request  to  so 
charge  tbe  jury  was  tendered  by  the  pro- 
ponent, which  alone  is  sufficient  answer  to 
this  contention.  Again,  tbe  record  does  not 
show  that  such  issue  was  withdrawn.  It  is 
disclosed  that  the  contestants,  after  they 
rested  their  case,  with  the  permission  of  the 
court  struck  out  the  tblrd  paragraph  of  their 
oblections  to  the  probate  of  the  will;  but 
what  issue  was  raised  by  this  paragraph  we 
are  not  advised,  as  the  objections  to  the  al- 
lowance of  the  will  are  not  to  be  found  in 
tbe  transcript  before  us.  No  reversible  er- 
ror appearing,  the  judgment  is  affirmed.  Af- 
firmed. 

POST,  C.  J.,  not  sltUng. 


FREMONT,  E.  &  M.  V.  R.  CO.  v.  FRENCH. 

(Supreme  C!ou.-t  of  Nebraska.     May  20,  1896.) 

Railkoad  Compaxies  —  Injdrt  to  Passekokbs  — 

LiABiLiTT  roR  Negliqkxce— Damaobs 

—  EXCESSIVB  Vehdict. 

1.  It  ii  only  necessary  to  a  right  of  recov- 
ery against  a  railroad  company  to  show  that 
the  person  injured  was  at  the  time  l>eing  trans- 
ported as  a  passeuger  over  the  defendant's  line 
of  railroad,  and  that  the  injury  resulted  from 
tite  management  or  operation  of  snch  railroad. 
A  presumption  thereupon  arises  tliat  such  man- 
ngemeut  or  operation  was  negligent,  and  can 
be  met  only  by  showing  tliat  the  injury  arose 
from  the  criminal  negligence  of  the  party  in- 
jured, or  tliat  the  injury  complained  of  was  the 
result  of  the  violation  of  some  express  rule  or 
regulation  of  such  company  actually  brought 
to  the  notice  of  tlie  party  injured. 

2.  By  the  statutes  of  this  state  a  common 
carrier  is  made  an  insurer  of  the  safety  of  its 
passengers,  except  as  against  the  criminal  neg- 
ligence of  such  passenger,  or  his  violation  of 
some  rule  of  the  carrier  actually  brought  to 
such  passenger's  notice.  Section  8,  art.  1,  c. 
72,  Comp.  St  1895. 

3.  The  credibility  of  witnesses  is  for  the 
jury;  and  this  conrt  cannot  say  that  the  finding 
of  a  jnry  is  not  supported  by  sufficient  evidence 
becanse  a  greater  number  of  witnesses  testified 
against  the  finding  than  testified  in  its  favor. 

4.  In  a  suit  by  a  passenger  against  a  com- 
mon carrier  for  damages  for  an  injury  alleged 
to  have  been  sustained  while  such  posseu^-r, 
when  the  passenger  has  shown  tliat  the  defend- 
ant is  a  common  carrier,  that  he  was  the  car- 
rier's passenger,  and,  while  such,  was  injured, 
and  the  extent  of  such  injury,  he  has  made  out 
his  case.  The  carrier  then,  to  escape  liability, 
must  show  that  the  injury  of  the  passeuger  was 
the  result  of  his  criminal  negligence,  or  the  re- 
sult of  a  violation  by  him  of  some  express  rule 
or  regulation  of  the  carrier  actually  brought  to 
the  passenger's  notice. 

o.  The  law  awards  damages  to  a  party 
injured  through  the  negligence  of  another,  not 
as  a  punishment  of  the  negligent  party,  but  as 
compensation  for  the  pecuniary  loss  sustained 
and  the  pain  and  suffering  endured  by  the  in- 
jured party. 

6.  The  relation  existing  between  a  common 
carrier  and  a  passenger  is  a  contractual  one,  the 
undertaking  of  the  carrier  being  to  safely  trans- 
port and  deliver  the  passenger  at  liis  destina- 
tion; and  tbe  violation  of  this  contract  by  the 
carrier  entities  the  passenger  to  recover  snch 
damages  as  will  fully  compensate  him  for  the 
injury  and  loss  sustained;  out  the  passenger  is 
not  entitled  to  damages  that  will  put  him  in  a 
bett«'  position  than  be  would  have  l>een  in  had 
the  carrier  complied  with  its  contract. 

7.  Tlie  damages  awarded  a  passenger  in 
this  case  hrUl  to  be  excessive,  and  a  renuttitur 
of  |1,300  ordered. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Brown  county;  Kln- 
kald.  Judge. 

Action  by  George  W.  French  against  the 
Fremont,  Elkhom  &  Missouri  Valley  Railroad 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed 
on  condition. 

John  B.  Hawley,  Wm.  B.  Sterling,  and  B. 
T.  White,  for  plaintiff  in  error.  E.  F.  Gray 
and  D.  B.  Carey,  for  defendant  in  enxH'. 

RAGAN,  O.  George  W.  French  sued  tbe 
Fremont,  Elkhom  &  Mlasoarl  Valley  Rail- 
road Company,  In  the  district  court  of  Brown 
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-cotmty,  tor  damages  for  an  Injury  which  be 
alleged  he  had  received  while  a  passenger  of 
tbe  railroad  company.  French  had  a  verdict 
4tnd  judgment,  and  tbe  railroad  company 
prosecute  here  proceedings  In  error. 

1.  That  the  railroad  company  was  a  com- 
mon carrier  of  passengers  for  hire,  that 
B^nch  was  a  passenger  on  one  of  Its  trains, 
and,  while  such  passenger,  was  Injnred,  there 
was  no  dispute  on  the  trial  of  this  case  In  the 
court  below,  nor  is  there  any  here.  Section 
3,  art  1,  c.  72,  Oomp.  St.  1805,  provides  that 
"every  railroad  company  •  *  •  shall  be 
liable  for  all  damages  Inflicted  upon  tbe  per- 
son of  passengers  while  being  transported 
over  its  road,  except  In  cases  where  the  in- 
jury done  arises  from  the  criminal  negli- 
gence of  tbe  person  Injured,  or  when  the  in- 
jury complained  of  shall  be  the  violation  of 
some  express  role  or  regulation  of  said  road 
actually  brought  to  his  or  her  notice."  This 
statute  was  construed  in  Railroad  Co.  v.  Bal- 
er, 37  Neb.  235,  55  N.  W.  913,  and  it  was 
there  held  tliat  "it  is  only  necessary  to  a 
right  of  recovery  against  a  railroad  com- 
pany to  show  that  the  person  injured  was  at 
tbe  time  being  transported  as  a  passenger 
over  the  defendant's  line  of  railroad,  and 
that  the  Injury  resulted  from  the  manage- 
ment or  (q;>erati<»  of  said  railroad.  A 
presumption  thereupon  arises  that  such  man- 
agement or  operation  was  negligent,  and  it 
can  be  met  only  by  showing  that  the  injury 
arose  from  tbe  criminal  negligence  of  tbe 
party  Injured,  or  that  the  injury  complained 
of  was  IJbe  result  of  the  violation  of  some  ex- 
press rule  or  regulation  of  said  company,  ac- 
tually brought  to  the  notice  of  the  party  in- 
jured." This  construction  of  the  statute  was 
adhered  to  in  Railroad  Co.  v.  Porter,  38 
Neb.  226,  56  N.  W.  808,  and  again  in  RaU- 
roiid  Co.  V.  Landauer,  39  Neb.  803,  58  N.  W. 
434;  RaQroad  Co.  ▼.  Hedge,  44  Neb.  448,  62 
N.  W.  887.  The  court,  In  construing  the  stat- 
nte,  said:  "By  the  statute  of  this  state,  a 
common  carrier  is  made  an  insurer  of  tbe 
safety  of  Its  passengers,  except  as  against 
the  gross  negligence  of  such  passenger,  or  his 
violation  of  some  rule  of  the  carrier  brought 
to  such  passenger's  notice." 

FYench's  Injury  happened  on  the  4th  day  of 
February,  1891.  On  that  day  he  was  a  pas- 
senger on  the  cars  of  the  defendant  railroad 
company  from  the  city  of  Omaha  to  the  city 
of  Ainsworth,  and  was  injured  at  the  sta- 
tion of  his  destination.  There  was  no  claim 
in  the  conrt  below,  nor  Is  there  any  here, 
that  French's  Injury  was  the  result  of  his 
violation  of  any  rule  or  regulation  of  the 
railroad  company.  Tbe  defense  of  tbe  rail- 
road company  Interposed  in  tbe  court  below 
was  that,  as  the  train  on  which  French  was 
a  passenger  was  moving  rapidly  in  front  of 
tbe  station  platform  at  Ainsworth,  Blench 
attempted  to  step  or  jump  from  the  steps  of 
tbe  coach  on  which  he  was  riding,  to  the 
station  platform,  and  feU,  and  was  thus  in- 
Jored.    It  will  thus  be  seen  that  the  railroad 


company  assumed  that  the  act  of  French  In 
stepping  or  Jumping  from  tbe  moving  train 
to  the  platform— if  be  did  so  step  or  Jump — 
was  criminal  negligence  on  his  part,  within 
tbe  meaning  of  the  statute  quoted.  We  do 
not  decide  whether  this  assumption  of  the 
railroad  company  was  correct  or  not  If 
French  Jumped  or  stepped  from  the  moving 
train  to  the  platform,  the  act  may  have  been 
such  as  to  permit  of  no  other  inference  than 
that  of  negligence  on  his  part  as  In  Railroad 
Co.  V.  Landauer,  36  Neb.  642.  54  N.  W.  978 ;  Id., 
39  Neb.  803,  58  N.  W.  434;  Woolsey  v.  RaUroad 
Co.,  39  Neb.  798,  58  N.  W.  444;  or  the  act  of 
French  may  have  been  simply  evidence  which 
tended  to  prove  negligence  on  his  part  as  in 
Railroad  Go.  v.  Porter,  38  Neb.  226,  56  N.  W. 
808;  Railroad  Co.  v.  Hyatt  (Neb.)  67  N.  W. 
8;  RaUroad  Co.  v.  Hedge,  44  Neb.  448,  62 
N.  W.  887.  But  whether  the  act  of  French 
was  evidence  which  merely  tended  to  prove 
negligence,  or  demanded  an  inference  of  negli- 
gence, on  his  part  depended  upon  the  pecul- 
iar facts  and  circumstances  under  which  he 
stepped  or  leaped  from  the  train.  We  are 
not  concerned  here  with  tbe  question  wheth- 
er his  act  was  negligence  or  evidence  which 
tended  to  prove  negligence.  The  proposition 
presented  to  us  is  tbe  correctness  of  the 
finding  of  tbe  jury  that  French  did  not  step 
or  jump  from  tbe  train  while  in  motion. 
French's  theory  of  tbe  injury  was  that  he  did 
not  leave  bis  seat  in  the  car  until  the  train 
stopped  at  Ainsworth;  that  be  then  went 
out  to  the  platform  of  the  car,  and  stepped 
down  on  tbe  lower  step,  and  lifted  one  foot 
Into  tbe  air,  for  the  purpose  of  stepping  to 
the  station  platform,  the  car  in  the  mean- 
time standing  still;  and,  while  be  was  thus 
in  the  act  of  stepping  to  the  platform,  the 
train  was  suddenly  Jeiiced  forward,  throwing 
him  to  the  ground,  and  partly  under  the 
train;  and  that  the  train  then  moved  up  a 
short  distance,  and  stopped  the  second  time. 
Some  4  or  5  witnesses  testified  to  French's 
version  of  the  accident;  and  some  15  or  16 
witnesses  contradicted  his  version  of  the  ac- 
cident, more  or  less  directly  and  positively. 
Some  of  the  circumstances  in  the  case  strong- 
ly corroborate  French's  theory. 

The  first  assignment  of  error  argued  here 
is  that  the  finding  of  tbe  Jury  in  favor  of 
French's  theory  of  tbe  accident  Is  not  sup- 
ported by  sufficient  evidence.  We  thlnlc  it  is. 
We  did  not  hear  these  witnesses  testify.  We 
have  had  no  means  of  observing  them  or  their 
demeanor.  Tbe  credibility  of  these  witnesses 
was  for  tbe  jury;  and  because  5  witnesses 
testified  directly  that  a  thing  did  happen,  and 
10  witnesses  testified  more  or  less  directly 
that  tliat  thing  did  not  happen,  this  court  can- 
not say  that  the  Jury  was  wrong  in  believing 
tbe  5  witnesses  Instead  of  tbe  16.  Railroad 
Co.  V.  Craig,  39  Neb.  601,  58  N.  W.  209.  But 
in  addition  to  this,  tbe  learned  district  judge 
heard  these  witnesses  testify,  and  he  has  put 
the  seal  of  his  approval  upon  their  verdict  on 
this  question  by  overruling  tbe  motion  for  a 
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new  trial.  This  coart  cannot  reverse  the 
finding  of  the  jury  because  a  greater  number 
of  witnesses  testified  against  the  finding  of 
the  juiy  then  testified  in  favor  of  its  finding. 
French  having  shown  tliat  the  railroad  com- 
pany was  a  common  carrier  of  passengers  for 
hire,  that  he  was  a  passenger  on  one  of  its 
trains,  and,  while  such  passenger,  was  In- 
jured, he  had  then  made  out  his  case;  and 
the  railroad  company,  to  escape  liability,  was 
under  the  necessity  of  showing  that  the  In- 
jury for  which  French  sued  was  the  result 
of  his  criminal  negligence,  or  the  result  of  a 
violation  by  him  of  some  express  rule  or  regu- 
lation of  the  railway  company,  actually 
brought  to  his  notice.  It  was  the  opinion  of 
the  jury  that  the  carrier  had  not  done  this, 
and  we  cannot  say  that  the  conclusion  of  the 
jury  on  that  subject  was  wrong. 

2,  The  next  assignment  of  error  which  we 
notice  is  that  the  damages  awarded  French 
are  excessive,  and  appear  to  have  t>een  given 
imder  the  Influence  of  passion  and  prejudice. 
The  judgment  In  this  case  is  for  $6,300.  We 
find  nothing  in  the  record  which  we  think  jus- 
tifies us  In  concluding  that  the  award  of 
damages  in  this  case  was  the  result  of  pas- 
sion or  prejudice  on  the  part  of  the  jury. 
But  are  the  damages  excessive  under  the 
facts  in  evidence  In  the  case?  French  when 
Injured  was  a  man  24  years  of  age,  in  good 
health.  He  was  a  farmer  by  occupation. 
The  injury  consisted  of  a  cut  made  by  the 
flange  of  a  car  wheel  in  the  fleshy  part  of 
his  heel,  and  the  laceration  and  bruising  of 
the  muscles  of  his  anlile,  and  Its  being  se- 
verely strained  and  twisted.  No  joints  were 
dislocated,  and  no  bones  broken.  He  was  in 
bed  some  11  weeks,  during  which  time  he 
suffered  more  or  less  pain.  From  the  time 
he  got  out  of  bed,  until  the  autumn  of  the 
same  year,  he  was  compelled  to  use  crutches 
in  moving  about;  and  it  would  seem  from 
the  evidence  that  be  lost,  as  the  result  of  the 
accident,  about  a  year's  time.  The  case  at 
bar  was  tried  in  November,  1892.  And  at 
that  time  he  appears  to  have  been  on  the 
high  road  to  getting  well,  although  at  that 
time  his  ankle  was  slightly  stifT  and  tender 
and  somewhat  sore.  He  was  not  permanent- 
ly Injured  by  the  accident,  as  that  term  is 
generally  understood;  that  is,  he  was  not 
permanently  and  entirely  disabled.  He  tes- 
tified that  he  could  not  do  as  much  work  by 
about  half  since  his  Injuiy  as  before.  His 
physician  testified  that  his  ankle  would  be 
more  or  less  weak  always,  but  in  time  could 
be  used  without  pain  or  other  inconvenience, 
except  the  Inconvenience  of  its  stiffness;  that 
the  injured  parts  of  his  foot  had  been  and 
were  constantly  improving;  and  that  he  might 
almost  entirely  recover;  and  that  he  present- 
ed one  of  the  best  of  subjects  for  a  cure,  by 
reason  of  his  youth  and  strength. 

The  record  contains  no  evidence  showing 
what  French  was  capable  of  earning  either 
before  or  after  the  injury;  nor  does  the  evi- 
dence disclose  that  he  suffered  any  great  or 


excruciating  pains  for  any  very  considerable 
time.  He  Incurred  an  expense  of  $200  for 
medical  attendance.  The  law  awards  dam- 
ages to  a  party  Injured  through  the  negli- 
gence of  another,  not  as  a  punishn^nt  of  the 
negligent  party,  but  as  compensation  for  the 
pecuniary  loss  sustained  and  the  pain  and 
suffering  endured  by  the  injured  party.  Rail- 
road Co.  V.  LesUe,  41  Neb.  159,  59  N.  W. 
559. 

The  relation  existing  between  French  and 
the  railroad  company  was  a  contractual  one; 
the  contract  of  the  railroad  company  being  to 
safely  cany  French  from  Omaha  to  Alns- 
worth,  and  safely  deliver  him  at  the  latter 
pUce.  The  railroad  company  violated  this- 
contract,  and  French  Is  entitled  to  such  sam 
as  damages  as  will  fully  compensate  him  for 
the  injury  and  loss  sustained  and  pain  suf- 
fered; but  be  la  not  entitled  to  such  dam- 
ages as  will  pat  him  m  a  better  position  tliaU' 
he  would  have  been  in  had  the  railroad  com- 
pany not  violated  its  contract  The  amoimt 
of  damages  awarded  French  by  the  judgment 
under  consideration,  if  Invested  at  the  rate 
of  Interest  lawful  In  this  state,  would  yield 
an  annual  revenue  of  $630.  We  think  this 
amount  excessive.  In  view  «f  the  evidence. 
We  think  that  $5,000  wHI  reimburse  French 
for  the  necessary  and  reasonable  liabilities  In- 
curred by  him  for  nursing  and  doctor's  bills, 
and  reimburse  him  for  all  time  lost  or  that  he 
will  lose  by  reason  of  this  injuiy,  and  amply 
recompense  him  for  all  pain  and  suffering 
which  he  has  endured  or  may  endiue  by  rea- 
son of  the  injury.  The  judgment  of  the  dis- 
trict court  Is  therefore  reversed,  unless  the 
defendant  in  error  shall,  within  30  days  from 
this  date,  file  with  the  clerk  of  this  court  a 
remittitur  of  $1,300.  If  such  remittitur  is 
filed,  the  judgment  for  $5,000  will  be  affirmed. 

IRVINE,  G.  (dissenting).  I  cannot  concur 
in  the  conclusion  of  the  court  permitting  an 
affli-mance  of  this  judgment  on  plaintifrs  re- 
mitting $1,300.  Where  damages  are  wholly 
unliquidated,  and  necessarily  determined  on 
general  considerations,  without  definite  rules 
of  admeasurement,  the  jury  is  the  body  which 
should  fix  them,  and  verdicts  should  not  be 
disturbed  tmlcss  so  clearly  disproportionate 
to  the  injury  sustained  as  to  strike  the  mind 
as  being  manifestly  excessive.  My  associates 
think  this  judgment  to  be  of  this  character, 
and  In  this  I  agree  with  them;  but  I  cannot 
see  by  what  process  they  ascertain  that  $5,- 
000  Is  reasonable,  while  $6,300  is  so  grossly 
excessive  as  to  call  for  judicial  interference. 
The  difference  between  the  two  sums  is  too 
small  to  afford  grounds  for  distinction,  where, 
as  in  this  case,  every  basis  of  mathematica] 
calculation  is  absent,  and  the  elemoits  for 
consideration  are  of  so  speculative  a  nature 
as  mental  and  physical  suffering  and  bodily 
Inconvenience.  I  think,  measured  by  verdicts 
which  have  been  sustained  hi  similar  cases, 
a  much  larger  remittitur  should  be  required; 
but,  on  a  matter  so  much  involved  Ip  specn- 
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latlon,  I  woold  yield  my  Indivldaal  opinion 
to  tbe  combined  views  of  tbe  Jnty,  which 
found  a  verdict  for  ^10,000,  of  tbe  trial  judge, 
who  reduced  It  to  $6,300,  and  of  my  aasod- 
ates,  who  think  $5,000  a  proper  smn.  But, 
conceding  that  their  views  are  more  nearly 
right,  the  difference  between  the  judgment 
rendered  and  the  estimate  of  my  associates 
is,  in  my  opinion,  too  slight  to  Justify  any  in- 
terference with  the  Judgment.  Either  the 
Judgment  is  cleariy  excessive,  and  a  substan- 
tial remittitur  should  be  required,  or  it  should 
be  affirmed  as  It  stands. 

NORVAL,  J.,  concurs  In  the  foregoing  dis- 
senting opinion. 


LIKK  V.  CONNEIiL. 
(Supreme  Court  of  Nebraska.     May  20,  1896.) 

JcniCIAL  SaLBS  —  C!OLLATBBAL  ATTACK  —  OROBRS 
0»  CODKT— BlONATaHE — ATTB8TATIOH  OP  DeBDS 
—  FOKBCLOSDRB  FkOOSEDINOS — WkBS  TbRMIR- 
ATBD  — KOTIOE— ADVSRSB  POS8ESSIOS— VbBDIOT 
— PORM. 

1.  A  sale  of  real  estate  to  satisfy  a  Judg- 
ment which  has  become  dormant  nnder  the  pro- 
visions of  section  482,  Code  Civ.  Proc.,  is  void- 
able only,  and  cannot  be  assailed  in  a  strictiy 
collateral  proceeding.  Gillespie  v.  Switzer,  62 
N.  W.  228;  43  Neb.  772. 

2.  Where  the  record  discloses  an  order  of 
the  district  coart  sufficient  in  form,  bat  omit- 
ting the  name  of  the  judge  by  whom  it  was 
made,  the  fact  that  the  sole  judge  of  the  dis- 
trict named  was  at  the  date*  thereof  disqualified 
to  act  in  snch  proceeding  by  reason  of  having 
been  attorney  for  one  of  the  parties,  raises  no 
presumption  against  the  validity  of  such  order 
in  view  of  the  statute  authorizing  judges  to 
interchange  and  hold  court  for  each  other, 

3.  Where  a  decree  of  foreclosure  directs 
that  the  mortgaged  property  be  sold  by  a  mas- 
ter therein  named,  a  sale  by  the  sheriff  to  sat- 
isfy said  decree  dnder  an  order  subsequently 
issued  by  the  clerk  is  voidable  at  most,  and 
such  irregularity  is  cured  by  an  order  of  con- 
firmation regtjlarly  made. 

4.  While  it  is  customary  to  make  use  of  the 
words  "Witness"  or  "Witnessed"  in  attestinK 
the  execntion  of  deeds  and  other  instruments 
affecting  the  title  to  real  estate,  such  practice 
is  neither  necessary  nor  universal.  Any  ex- 
pression from  which  it  appears  that  the  sub- 
scriber in  fact  witnessed  the  execntion  by  the 
grantor,  sufficiently  answers  the  requirement  of 
section  1,  c.  73,  Comp.  St. 

5.  The  pendency  of  a  proceeding  for  fore- 
closure does  not  terminate  with  the  entry  of 
an  order  for  the  sale  of  the  property  bound  by 
the  lien,  but  continues  as  a  rule  for  the  pur- 
pose of  the  enforcement  of  the  docrre  until 
confirmation  of  the  sale  and  disposition  of  the 
proceeds  thereof. 

G.  One  who  purchases  property  bound  by  a 
decree  of  foreclosure  is,  in  the  absence  of  equi- 
table considerations  resulting  from  the  circum- 
stances of  the  partienlar  case,  charged  with 
such  notice  as  the  record  imparts,  and  is  not 
entitled  to  personal  notice  of  sale  and  confirma- 
tion subsequently  made  in  the  enforcement  of 
snch  decree. 

7.  Evidence  examined,  and  hdd  to  sustain 
finding  against  the  plalntiS  in  error  upon  the 
issue  of  adverse  possession  of  property  in  dis- 
pute. 

8.  Verdict  set  out  in  opinion  held  sufficient 
to  sustain  tbe  Judgment  complained  of. 

(Syllabus  by  the  Conrt.) 


Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Ejectment  by  Wtlltam  3.  Connell  against 
Harvey  Link.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  A.  Baldwin  and  W.  B.  Morris,  for  plain- 
tiff in  error.  Connell  &  Ives  and  Otis  H. 
Ballou,  for  defendant  In  error. 

POST,  0.  J.  This  was  an  action  of  eject- 
ment by  Connell,  tbe  defendant  in  error, 
against  the  plaintiff  in  error,  lAhk,  In  tbe  dis- 
trict conrt  for  Douglas  county,  tbe  subject  of 
tbe  cwitroversy  being  the  N.  W.  %  of  sec- 
tion 2,  township  14,  range  11  in  aald  county. 
A  trial  was  had  In  the  court  below,  resnltlng 
In  a  verdict  and  Judgment  for  the  plaintiff 
therein  for  tbe  possession  of  the  property  in 
dispute,  and  for  $1,800  damages,  tbe  value  of 
the  rents  and  profits  thereof,  and  which  has 
by  appropriate  proceeding  been  removed  into 
this  court  for  review.  Both  parties  claim 
through  Emanuel  H.  Link,  wbo  acquired  title 
to  the  land  described  by  patent  from  the 
United  States.  Connell,  according  to  tbe  evi- 
dence ba  tbe  record,  claims  through  certain 
mesne  conveyances  from  EUza  K.  Tarklng- 
ton,  to  whom  said  property  waa  conveyed  by 
Henry  Grebe,  sheriff  and  master  commis- 
sioner, March  17,  1873,  while  the  plalnUff  in 
error.  Link,  claims  by  virtue  of  a  quitclaim 
deed  from  his  brother,  Emanuel  H.  Link,  the 
patentee  named,  bearing  date  of  Jime  13, 
1870.  As  most  of  the  questions  discussed  re- 
late to  the  proceeding  antecedent  to  the  exe- 
cution of  the  deed  to  Mrs.  Tarkington,  it  is 
deemed  proi>er  to  notice,  in  their  chrono- 
logical order,  tbe  steps  which  led  to  that 
event  On  the  10th  day  of  August,  1857, 
Emanuel  H.  Link,  being  tbe  owner  of  the 
property  in  controversy,  by  mortgage  deed 
conveyed  the  same  to  F.  M.  Aiken  as  security 
for  the  note  of  the  mortgagor  of  even  date 
therewith  for  $280.  Subsequently  tbe  Bloom- 
ington  Bank,  as  holder  of  said  note  and 
mortgage.  Instituted  proceedings  for  foreclo- 
sure In  the  territorial  district  court  for  Dong- 
las  cotmty,  and  which  was  prosecuted  to  final 
decree  on  the  7tb  day  of  July,  1860.  Provi- 
sion was  by  said  decree  made  for  the  sale  of 
the  mortgaged  property  by  James  G.  Chap- 
man, master  commissioner,  in  case  the  re- 
spondent therein.  Link,  failed  to  pay  the 
amount  adjudged  due  within  20  days  from 
and  after  tbe  date  last  mentioned.  On  tbe 
23d  day  of  December,  1872,  George  Arm- 
strong, as  clerk  of  the  district  court,  issued 
an  order  of  sale  for  the  satisfaction  of  said 
decree,  directed  to  the  sheriff  of  Douglas 
county.  On  February  11,  1873,  said  order  of 
sale  was  returned  by  Henry  Grebe,  sheriff, 
showing  a  sale  in  due  form  of  tbe  property 
mentioned  to  Eliza  K.  Tarkington.  On 
March  10,  1873,  an  order  was,  on  motion  of 
tbe  complainant,  made  to  show  cause  by  the 
following  day  why  tbe  said  sale  should  not 


Digitized  by  VjOOQlC 


476 


67  NOBTHWESTEBN  BEPORTER. 


(Neb. 


be  con0nned  On  the  day  last  mentioned,  to 
wit,  March  11th,  there  was  a  formal  order 
of  confirmation,  with  direction  to  the  sherifF 
to  execute  a  deed  conveying  said  property  to 
the  purchaser  above  named,  and  on  March 
17th  following  said  property  was,  pursuant  to 
the  last-mentioned  order,  conveyed  to  Mrs. 
Tarkington,  the  purchaser,  by  deed,  in  which 
the  said  Henry  Grebe  Is  described  as  sheriff 
and  master  commissioner.  It  Is,  in  the  first 
place,  contended  that  the  decree  in  question 
had  become  dormant  prior  to  December  23, 
1872,  and,  not  having  been  revived  In  the 
manner  prescribed  by  law,  the  order  of  sale 
issued  on  that  day  for  its  enforcement  was 
without  authority,  and  the  subsequent  (m>- 
ceedlngs  pursuant  thereto,  Including  the  order 
of  confirmation,  were  without  Jurisdiction, 
and  void. 

A  question  discussed  at  length  by  counsel 
Is  whether  section  482  of  the  Code,  providing 
that  any  Judgment  shall  become  dormant  In 
case  execution  shall  not  be  issued  thereon 
within  five  years,  is  applicable  to  decrees  of 
foreclosure.  But  that  question,  although  pre- 
sented by  another  assignment,  will  not  be 
examined  In  this  connection  for  two  reasons: 
First,  because  we  are  unable  to  determine 
from  the  record  that  there  was  In  fact  any 
such  faUure  as  to  bring  the  case  within  the 
operation  of  the  statute;  and,  second,  assum- 
ing the  section  above  cited  to  apply  as  well 
to  decrees  of  foreclosure  as  to  judgments  at 
law,  an  order  of  sale  for  the  enforcement  of 
a  dormant  decree  would  at  most  be  voidable 
only,  and  cannot  be  assailed  In  a  strictly  col- 
lateral proceeding.  Whatever  doubts  may  be 
entertained  by  other  courts  respecting  the 
proposition  last  stated,  It  is  no  longer  the  sub- 
ject of  controversy  in  this  jurisdiction.  The 
precise  question  was  presented  in  the  recent 
case  of  Gillespie  v.  Switzer,  43  Neb.  772,  62 
N.  W.  228,  In  which,  after  conceding  for  the 
purpose  of  the  argument  that  decrees  of  fore- 
closure are  within  the  provisions  of  the  stat- 
ute, it  was  held,  quoting  from  the  syllabus, 
that:  "A  sale  on  au  execution  Issued  upon  a 
dormant  Judgment  Is  merely  voidable,  and 
neither  such  sale  nor  the  title  acquired  there- 
under can  be  assailed  In  a  purely  collateral 
proceeding."  The  order  of  confirmation  is  as- 
sailed as  void  upon  the  further  ground  that 
Hon.  George  B.  Lake,  the  judge  by  whom  it 
was  entered,  was  solicitor  for  the  Blooming- 
ton  Bank  in  the  suit  against  Emanuel  H. 
Link,  and  who,  as  such,  secured  the  decree 
of  foreclosure  upon  which  said  order  depends. 
Bat  a  careful  examination  of  the  record  dis- 
closes no  foundation  whatever  for  that  con- 
tention. It  Is  true  that  George  B.  Lake  ap- 
peared as  solicitor  for  complainant  in  the 
foreclosure  proceeding.  There  is,  however, 
nothing  In  the  record  to  Indicate  the  name  of 
the  Judge  who  allowed  the  order  of  confirma- 
tion. Assuming,  as  we  are  asked- to  do,  that 
the  solicitor  named  was  at  the  date  in  ques- 
tion, to  wit,  March,  1873,  sole  judge  of  the 
district  court  for  Douglas  county,  still   we 


cannot  Indulge  the  presumption  that  be  i-n- 
tered  the  order  complained  of.  By  statute 
then  In  force,  judges  were  permitted  to  Inter- 
change and  hold  court  for  each  other.  Gen. 
St.  c.  14,  SS  19,  515.  And  a  Judge  was  then, 
as  now,  disqualified  from  acting,  except  by 
mutual  consent  of  parties.  In  any  case  or 
proceeding  in  which  be  had  been  attorney  for 
either  party.  Gen.  St  c.  14,  S  33.  We  are 
bound  to  presume,  in  view  of  the  provision 
dted,  tbat  the  order  of  confirmation  was  en- 
tered by  one  of  the  other  judges  of  the  state, 
or,  If  made  by  Judge  Lake,  that  It  was  done 
with  the  consent  of  the  parties  thereto. 

It  Is  next  argued  that  by  terms  of  the  de- 
cree James  G.  Chapman,  as  master  commis- 
sioner, was  alone  empowered  to  advertise  and 
sell  the  mortgaged  property;  that  the  order 
of  sale  Issued  to  the  sheriff  was  a  usurpation 
of  authority  by  the  clerk,  and  that  the  sale 
and  deed  made  In  pursuance  thereof  are  void, 
and  Insufficient  to  pass  the  title  of  the  proper- 
ty therein  described.  The  order  of  sale  was. 
it  may  be  assumed,  irregularly  issued,  and 
application  should  have  been  made  to  the 
court  to  so  modify  the  decree  as  to  authorize 
its  enforcement  by  the  sheriff  Instead  of  by 
the  master  named.  The  error  is,  however,  not 
one  which  affects  the  Jurisdiction  of  the  court, 
and  was  cured  by  the  order  of  confirmation. 

The  Jurisdiction  of  the  court  over  the  person 
of  Emanuel  H.  Link  cannot  be  doubted,  since 
the  record  affirmatively  shows  an  appearance 
by  him.  Any  mere  error  In  the  prosecution 
of  the  cause  should  therefore  have  been  cor- 
rected by  means  of  a  direct  proceeding  for 
that  purpose,  and  cannot  be  made  the  subject 
of  a  collateral  attack  upon  the  decree  or  sub- 
sequent orders  essential  to  its  enforcement. 
Crowell  V.  Johnson,  2  Neb.  146;  McKeighan 
V.  Hopkins,  14  Neb.  361,  15  N.  W.  711;  Nellgh 
V.  Keene,  16  Neb.  407,  20  N.  W.  277;  Taylor 
V.  Coots,  32  Neb.  30,  48  N.  W.  964.  It  Is  said 
In  Nellgh  v.  Keene,  supra:  "Where  the  court 
has  Jurisdiction,  the  confirmation  of  the  sale 
cures  all  defects  and  irregularities  in  the  pro- 
ceedings, and  such  order  cannot  be  attacked 
collaterally."  It  Is  unnecessary  to  review  the 
cases  cited  In  this  connection  by  the  plaintiff 
In  error.  It  Is  sufficient  that  they  in  no  wise 
conflict  with  the  foregoing. 

On  the  production  of  the  record  of  the  deed 
to  Mrs.  Tarkington,  counsel  for  plaintiff  In 
error  objected  to  its  admission  as  proof  of  title 
on  the  ground  that  It  was  not  witnessed  as 
required  by  law,  which  objection  was  over- 
ruled, and  the  deed  received  In  evidence,  and 
which  ruling  Is  now  assigned  as  error.  To 
the  left  of,  and  below  the  signature  of  Henry 
Grebe,  the  grantor,  and  immediately  preceding 
tlie  certificate  of  acknowledgment,  as  shown 
by  the  copy  accompanying  the  bill  of  excep- 
tions, appear  the  following  words: 

"In  presence  of 
the  above  erasure  and 
interlineation  of  said 
court  made  before 
signing 

George  Armstrong." 
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It  Is  not  pretended  that  the  signatnre  of 
George  Armstrong,  the  alleged  witness,  la  a 
forgery,  or  that  It  was  written  at  a  time  other 
than  that  of  the  execution  of  the  deed.  It  Is 
possible,  as  argued  by  connsel,  that  the  words 
above  quoted  have  reference  to  erasures  and 
interlineations  appearing  upon  the  face  of  the 
conveyance,  rather  than  to  the  execution  there- 
of. WhUe  that  argument  would,  doubtless, 
have  been  effective  as  a  reason  for  demanding 
the  production  of  the  original  deed  instead  of 
the  record.  It  is  without  force  as  applied  to 
the  objection  actually  made.  Nor,  in  the  view 
we  take  of  the  record,  is  It  material  to  Inquire 
whether  the  words  In  question  refer  to  era- 
smt>8  or  Interlineations  appearing  upon  the 
face  of  the  deed,  or  whether  they  are  parts 
merely  of  the  printed  form  made  use  of  by 
the  conveyancer,  since  the  remaining  words, 
to  wit,  "In  the  presence  of  *  •  •  George 
Armstrong,"  are  a  sufficient  attestation  to  an- 
swer the  requirement  of  the  statute.  By  sec- 
tion 1,  c.  73,  Comp.  St,  it  Is  provided  that 
deeds  of  real  estate,  "if  executed  in  this  state 
must  be  signed  by  the  grantor  or  grantors 
being  of  lawful  age,  in  the  presence  of  at  least 
one  competent  witness  who  shall  subscribe 
his  or  her  name  as  a  witness  thereto."  While 
it  is  customary  to  make  use  of  the  expression 
"Witness"  or  "Witnessed"  in  attesting  the  ex- 
ecution of  deeds  and  other  instruments  affect- 
ing the  title  to  real  estate,  such  practice  is 
neither  necessary  nor  universal.  On  the  con- 
trary, any  recital  from  which  It  appears  that 
the  subscriber  witnessed  the  execution  of  the 
deed  by  the  grantor  named  Is  sufficient;  for, 
as  has  been  remarked,  the  reason  of  the  rule 
is:  "The  party  ti  whose  execution  he  is  a 
witness  is  considered  as  Invoking  him,  as  the 
Iierson  to  whom  he  refers,  to  prove  what  pass- 
ed at  the  time  of  his  attestation."  1  Greenl. 
Et.  S  5(19.  The  objection  is  without  merit,  and 
was  rightly  overruled. 

A  proposition  strongly  relied  upon  by  the 
plaintiff  in  error  is  that,  as  purchaser  of  the 
property  In  controversy,  he  was  entitled  to 
personal  notice  of  the  sale  and  motion  to 
confirm,  and  that  the  order  of  confirmation, 
in  the  absence  of  such  notice.  Is  void  for 
want  of  Jurisdiction.  The  basis  of  that  dalm 
Is  the  role  of  the  common  law  by  which  a 
terre  tenant— i.  e.  one  in  the  actual  posses- 
sion of  land  by  title  derived  from  a  Judg- 
ment debtor  during  the  existence  of  the  lien- 
is  entitled  to  notice  of  proceeding  subse- 
quently brought  to  review  the  lien  of  the 
Judgment  by  means  of  scire  facias.  1  Black, 
Judgm.  g  492.  But  that  doctrine  can,  we 
think,  have  no  application  to  the  case  at  bar. 
Section  85  of  the  Code  provides:  "When  the 
summons  has  been  served,  or  publication 
made,  the  action  is  pending,  so  as  to  charge 
third  persons  with  notice  of  pendency,  and 
whUe  pending  no  Interest  can  be  acquired  by 
third  persons  in  the  subject  matter  thereof, 
as  against  the  plalntifTs  title."  And  sections 
846  and  847,  relating  to  the  foreclosure  of 
mortgages,  read  as  follows:  "Sec. 846.   When- 


ever a  petition  shall  be  filed  for  the  fore- 
closure or  satisfaction  of  a  mortgage,  the 
court  shall  have  power  to  decree  a  sale  of  the 
mortgaged  premises,  or  such  part  thereof  as 
may  be  sufficient  to  discharge  the  amount 
due  on  the  mortgage,  and  tbe  cost  of  suit." 
"Sec.  847.  'When  a  petition  shall  be  filed  for 
the  satisfaction  of  a  mortgage,  tbe  court 
shall  not  only  have  tbe  power  to  decree  and 
compel  the  delivery  of  the  possession  of  the 
premises  to  tbe  purchaser  thereof,  but  on  the 
coming  In  of  the  report  of  sale,  the  court  shall 
have  power  to  decree  and  direct  the  payment 
by  the  mortgagor  of  any  balance  of  the  mort- 
gage debt  that  may  remain  unsatisfied  after 
a  sale  of  the  mortgaged  premises,  in  the  cases 
in  which  such  balance  Is  recoverable  at  law; 
and  for  that  purpose  may  Issue  the  neces- 
sary execution,  as  in  other  cases,  against  oth- 
er pr(H?erty  of  the  mortgagor."  Although  th* 
precise  question  has  not  been  determined  by 
this  court,  the  principle  which  must  govern 
in  Its  solution  was  distinctly  recognized  in 
Day  V.  Thompson,  11  Neb.  123,  7  N.  W.  533. 
In  the  case  cited,— which  was  an  action  to 
quiet  title,— the  land  In  controversy  was  in 
the  year  1858  attached  as  the  property  of 
Underwood,  the  common  source  of  title,  and 
in  the  same  year  judgment  was.  In  said  ac- 
tion, ento-ed  against  him  by  default,  without 
an  order  for  the  sale  of  the  attached  proper- 
ty. In  1859  said  property  was  sold  on  execu- 
tion, which  was  followed  in  the  same  year 
by  an  order  of  confirmation,  but  the  sheriff's 
deed  therefor  was  not  executed  until  tbe  year 
1876.  The  plaintiff,  who  claimed  by  deed 
from  Underwood,  executed  in  1866,  contended 
that  whatever  rights  the  defendant  might 
have  acquired  as  purchaser  of  the  property 
were  lost  through  his  laches  In  failing  to  de- 
mand a  deed.  But  it  was  said,  referring  to 
section  77,  Code  1858  (which  is  Identical  with 
section  85,  Code  1866,  above  quoted):  "Un- 
der the  provisions  of  this  section  the  penden- 
cy of  the  attachment  was  notice  to  third  per- 
sons from  the  time  of  the  publication  of  the 
notice  and  this  notice  continues  during  the 
pendency  of  the  action  and  tbe  jurisdiction 
of  the  court  continued  unta  the  deed  was  ex- 
ecuted." In  Ohio,  under  a  statute  identical 
with  section  482  of  our  Code,  It  has  been  fre- 
quently held  that  the  pendency  of  an  action 
of  foreclosure  continues  for  the  purpose  of 
the  enforcement  of  the  decree  until  con- 
firmation of  the  sale  and  disposition  of  the 
proceeds  thereof.  Hence  the  decree  in  such 
case  does  not  become  dormant,  although 
more  than  five  years  may  elapse  without  the 
issuing  ef  an  order  of  sale.  Beaumont  v. 
Herrlck,  24  Ohio  St  445;  Moore  v.  Ogden,  35 
Ohio  St  430;  Rankin  v.  Hannan,  37  Ohio  St 
113.  See,  also,  Jackson  v.  Warren,  32  m.  331. 
In  Benn.  Lis  Fend.  p.  173,  it  Is  said:  "Wbeif 
jurisdiction  has  attached  to  the  res,  the  gen- 
eral rule  should  be  that  the  suit  wUl  pend  so 
long  as  it  is  not  dismissed  by  the  court  sua 
sponte,  or  for  want  of  prosecution,  or  upon 
the  motion  of  the  parties,  or  be  brought  to  a 
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close  by  reason  of  some  statutory  provis'on  or 
rule  of  court  having  the  force  of  law.  •  •  • 
When  the  elements  of  a  valid  Us  pendens  ex- 
ist, and  the  court,  In  the  enforcement  of  Its 
acknowledged  Jurisdictional  power,  shall  pro- 
ceed to  judgment  or  decree  and  its  execu- 
tion, If  it  were  permissible  for  the  same  or 
another  court  in  a  collateral  proceeding  to 
say  that  there  had  not  been  a  valid  lis 
pendens  blading  upon  the  res  it  would 
amount  to  the  nullification  of  a  judgment  or 
decree  where  the  court  had  acknowledged  ju- 
risdiction. Such  a  result  would  be  most  dis- 
astrous, and  ought  never  to  occur."  It  will 
be  conceded  that  the  failure  to  prosecute  may 
be  for  such  time,  or  accompanied  by  circum- 
stances of  such  character,  as  to  raise  a  pre- 
sumption of  abandonment,  particularly  in 
favor  of  one  who  has  purchased  or  otherwise 
In  good  faith  acquired  an  interest  in  the  res 
without  notice  other  than  such  as  is  impart- 
ed by  the  record.  But  that  rule,  or,  more  ac- 
curately speaking,  that  exception  to  the  rule, 
can  have  no  application  to  the  issues  of  this 
cause,  there  being  no  claim  on  the  part  of 
the  plaintiff  in  error  that  be  purcliased  with- 
out actual  notice  of  the  unsatisfied  decree,  or 
of  other  equities  existing  in  his  favor,  which 
should  prevail  as  against  the  legal  title.  We 
cMidude  that  the  plaintiff  purchased  pen- 
dente lite,  that  the  district  court  had  jurisdic- 
tion of  the  res  at  the  time  of  the  sale  and 
confirmation,  and  that  by  virtue  of  the  deed 
executed  pursuant  to  said  order  the  grantee 
therein,  Mrs.  Tarkington,  acquired  such  title 
to  the  premises  as  was  held  by  Emanuel  H. 
Link  at  date  of  the  mortgage  by  the  latter  to 
Aiken. 

'jihe  next  proposition  to  wliich  attention  will 
be  given  Is  that  the  plaintiff  in  error  liad  pre- 
viously to  the  commencement  of  this  action  in 
the  court  below  enjoyed  the  uninterrupted  ad- 
verse possession  of  the  premises  in  dispute, 
under  his  deed  from  Emanuel  H.  Link,  for 
more  than  10  years.  At  the  date  of  the  shei> 
ifTs  deed  in  1873  one  Hollenbeck  was,  or 
claimed  to  be,  in  possession  of  said  premises 
by  virtue  of  certain  tax  deeds,  and  Mrs.  Tark- 
ington, the  purchaser  named,  being  unable  to 
make  a  satisfactory  adjustment  of  the  alleged 
tax  liens,  proceeded  to  assert  her  right  of  pos- 
session by  means  of  an  action  of  ejectment 
tn  which  Hollenbeck  was  named  as  the  sole 
defendant  That  action  was  prosecuted  to 
judgment  in  favor  of  the  plaintiff  therein  In 
the  month  of  April,  1880,  which  judgment  was 
removed  into  this  court  for  review,  although 
subsequently  dismissed  on  motion  of  the  de- 
fendant in  error.  See  Hollenbeck  v.  Tarking- 
ton, 14  Neb.  ■ISO,  16  N.  W.  472.  A  writ  of 
restitution  having  been  Issued  for  the  purpose 
of  enforcing  the  Judgment  of  the  district  court, 
a  petition  of  Intervention  was  filed  by  the 
plaintiff  in  error  herein,  in  which  he  alleged 
possession  of  the  premises  since  the  date  of 
his  said  deed,  to  wit,  June  13,  1870,  adverse 
to  both  parties  to  that  action.  The  controver- 
sy thus  occasioned  resulted  in  an  order  for  the 


execudon  of  the  writ  of  restitatlon  against 
Hollenbeck.  but  denying  relief  as  against  the 
plaintUE  In  error  on  the  ground  that  he  was 
not  made  a  party  to  that  action,  and  whlda 
order  was  subsequently  affirmed  by  this  court. 
See  Tarkington  v.  Link,  27  Neb.  826,  44  N.  W. 
35.  The  question  of  the  plaintiff  In  error's 
title  by  adverse  possession  was,  as  will  thus 
be  seen,  an  oi>en  one,  and  was  the  principal 
subject  of  contention  at  the  trial  below.  The 
evidence  adduced  by  tne  defendant  In  error 
tends  to  prove  that  Hollenbeck  took  poeaes- 
sion  of  a  part  of  said  tract  of  land  in  the  year 
1865,  and  cut  hay  thereon  until  1871,  In  which 
year  he  broke  "hedge  strips"  on  three  sides 
thereof;  that  he  commenced  breaking  there- 
on in  1872,  and  in  1875  had  100  acres  under 
cultivation,  and  that  the  land  so  broken  was 
cultivated  by  him  and  his  tenants  continuous, 
ly,  excepting  the  year  1882,  during  which  it 
remained  imcultivated  until  the  decision  ad- 
verse to  him  in  the  year  1883.  It  is  further 
shown  that  he  was  permitted  to  harvest  the 
crop  for  the  year  last  named  which  had  been 
sown  previous  to  the  Judgment  dispossessing 
him.  There  was,  according  to  his  testimony, 
no  building  of  any  kind  upon  said  land  prior 
to  the  decisions  by  this  court  In  Hollenbeck 
V.  Tarkington,  snpra,  but  that  the  plaintiff  in 
error,  upon  learning  of  the  final  disposition  of 
that  cause.  Immediately  placed  a  honse  there- 
on, and  which  was  the  first  assertion  by  the 
latter  of  an  adverse  claim  to  the  pr^nlses. 

A  material  fact,  as  to  which  there  is  no 
controversy,  is  that  the  plaintiff  in  error,  dur- 
ing the  20  years  which  intervened  between  the 
execution  of  the  quitclaim  deed  in  1870  and 
the  commencement  of  this  action  in  1S90. 
paid  no  part  of  the  taxes  annually  assessed 
against  the  land  now  claimed  by  him.  It  Is 
true,  he  claims  to  have  made  repeated  ef- 
forts to  pay  the  taxes,  but  upon  inquiry  learn- 
ed they  liad  been  paid  by  others.  We  are, 
however,  satisfied  from  a  careful  reading  of 
the  record  that  all  efforts  by  him  \n  that  di- 
rection were  subsequent  to  the  abandonment 
of  the  premises  by  Hollenbeck  in  1883,  and 
are  no  evidence  of  the  assertion  on  Us  pert 
of  title  anterior  to  that  date. 

There  was  much  testimony  contradictory  of 
the  witnesses  of  the  defendant  in  error  re- 
specting the  issue  of  adverse  possession,  but 
the  credibility  of  the  witnesses,  as  well  as 
the  probative  force  of  the  evidence,  were 
questions  for  the  jury,  and  with  the  verdict 
we  do  not,  upon  the  record  before  us,  feel 
at  liberty  to  interfere. 

Among  the  assignments  of  error  are  the  fol- 
lowing: "(10)  The  court  erred  In  giving  In- 
structions numbered  2,  3,  4,  5,  9,  9Vi.  11,  and 
A  on  its  own  motion.  (11)  The  court  erred  In 
giving  Instructions  marked  10  and  11  at  the 
request  of  the  plaintiff  below.  (12)  The  court 
erred  Ita  refusing  instructions  numbered  1,  2, 
3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  and  A,  re- 
quested by  the  defendant  below."  This  meth- 
od of  assigning  error,  it  has  been  often  held, 
presents  no  question  for  examination,  tmless 
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the  error  alleged  applies  to  each  of  the  para- 
graphs enumerated  In  a  partlcnlar  group.  It 
is  not,  at  this  time,  pretended  that  those  giv- 
en, of  which  complaint  Is  made  In  either  of  the 
foregoing  assignments,  are  all  erroneous,  or 
that  those  refused  should  all  have  been  given. 
The  subject  of  the  instructions  might  accord- 
ingly be  dismissed  without  further  comment, 
but,  having  examined  all  of  those  to  which 
reference  is  made  In  the  brief  of  counsel  be- 
fore onr  attention  was  directed  to  the  assign- 
ments of  error,  it  may  with  propriety  be  ob- 
served that  they  present  no  ground  of  com- 
plaint on  the  part  of  the  plaintiff  in  error. 
The  tenor  of  those  given  is  fairly  Indicated  by 
the  views  expressed  In  this  opinion,  and  are 
for  the  most  part  the  antitheses  of  those  re- 
fused. 

Finally,  it  is  alleged  that  the  verdict  is  In- 
sufficient In  form  and  substance,  and  a  re- 
versal of  the  Judgment  Is  asked  upon  that 
ground.  Said  verdict,  omitting  date  and  cap- 
tion. Is  as  follows:  "We,  the  jury  Impaneled 
to  try  the  issues  Joined  in  the  above-entitled 
cause,  do  find  on  said  issues  In  favor  of  the 
plaintiff,  and  that  at  the  time  of  the  com- 
mencement of  this  action  the  said  plaintiff 
was,  and  still  is,  the  owner  In  fee  simple, 
and  entitled  to  the  possession  of  the  land  de- 
scribed in  said  petition,  to  wit,  the  northwest 
Vi  of  section  2,  T.  14,  R.  11  east.  In  Douglas 
county,  Nebraslca.  The  plaintiff  is  entitled  to 
recover  for  the  rents  and  profits  of  the  use 
and  occupation  of  said  land  up  to  the  present 
time.  We  assess  his  damage  at  $1,800.  Wm. 
P'lemlng,  Foreman."  The  argument  against 
the  sufficiency  of  the  above  finding  is  obvious- 
ly without  merit,  and  will  not  be  further  no- 
ticed. There  is  no -error  in  the  record,  and 
the  Judgment  is  affirmed.    Affirmed. 


BBOTHERTON  v.  MANHATTAN  BEACH 
IMP.  CO. 

(Supreme  Court  of  Nebraslca.     May  18,  1896.) 

Nbouobmcb  —  What  CoNSTrnjTBs  —  Pkoximatb 
Caosb— QuBSTioxs  or  Fact. 

1.  Negligence  ii  the  failnre  to  exercise  such 
care,  pnidence,  and  forethought  as,  under  the 
circnmstBjicea,  duty  requires  stioald  be  given  or 
exercised.  It  may  consist  in  the  omission  to  do 
■omething  which  a  reasonable  man,  guided  by 
Aooe  cOBSlderationB  which  ordinarily  regulate 
the  coadnct  of  human  affairs,  would  do.  Fox- 
worthy  V.  Hastings,  37  N.  W.  657,  23  Neb.  772, 
followed. 

2.  To  establish  a  caase  of  action  based  on 
negligence,  it  is  not  sufficient  for  the  plaintiff 
to  show  that  negligence  existed,  but  he  must 
also  show  that  the  negligence  pleaded  and  prov- 
ed was  the  ivoximate  cause  of  the  injury  com- 
plained of. 

3.  A  person  owing  a  dnty  towards  another 
may  be  liable  for  injuries  resulting  to  the  lat- 
ter, although  the  former  was  in  the  first  in- 
stance in  no  wise  negligent,  and  although  the 
latter  may,  by  his  own  neghgence,  hare  placed 
himself  In  a  position  of  danger,  provided  that 
after  discovermg  the  latter's  danger  the  former 
failed   to  take  reasonable  precautions,  which. 


had  they  been  taken,  would  have  averted  the 
injury. 

4.  A  company  maintaining  a  bathing  resort, 
and  letting  out  its  privileges  to  the  public  for 
hire,  is  bound  to  take  snch  precautions  for  the 
safety  of  bathers  as  a  person  of  ordinary  pru- 
dence would  take  under  the  circmnstances;  and 
whether  or  not  proper  precautions  have  been 
taken  is  ordinarily,  liko  other  questions  of  neg- 
ligence, a  question  of  fact. 

5.  Accordingly,  where  such  a  company  was 
notified  of  a  baUier's  disappearance  so  soon 
after  he  had  been  seen  as  to  warrant  the  infer- 
ence that  an  immediate  search  in  the  water 
would  have  resulted  in  his  rescue  before  death, 
and  the  companv  had  no  one  present  to  watch 
bathers  and  rescue  those  in  danger,  and  such 
agents  of  the  company  as  were  present  failed 
to  make  a  search  in  the  water  for  the  missing 
man,  it  was  erroneous  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant. 

(iiyllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  Abigail  A.  Brotherton,  adminis- 
tratrix of  Hiram  S.  Brotherton,  deceased, 
against  the  Manhattan  Beach  Improvement 
Company.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Beversed. 

B.  O.  Burbauk,  for  plaintiff  in  error.  Greg- 
ory, Day  &  Day,  for  defendant  In  error. 

IRVINE,  O.  This  was  an  action  under 
chapter  21,  Comp.  St.,  by  Abigail  A.  Brotlier- 
ton,  as  administratrix  of  her  son,  Hlrani 
Brotherton,  to  recover  damages  on  account  of 
the  death  of  her  intestate,  alleged  to  have 
been  caused  by  the  defendant's  negligence. 
At  the  close  of  the  evidence  the  district  court 
directed  the  Jury  to  return  a  verdict  for  the 
defendant  The  correctness  of  this  Instruc- 
tion is  presented  for  review.  The  evidence 
discloses  that  Brotherton,  a  youth  17  years  of 
age,  together  with  one  Campion,  a  youth  of 
about  the  same  age,  both  residing  in  Omaha, 
went  together,  on  the  8th  day  of  August 
1892,  to  Laice  Manawa,  a  summer  resort  In 
Pottawattamie  county,  Iowa.  There  is  on  the 
shore  of  this  lake  an  establishment  main- 
tained by  the  defendant  company  for  the  pur- 
pose of  affording  facilities  to  bathers.  There 
are  bath  houses,  toboggan  slides  In  the  wa- 
ter, a  platform  for  diving,  and  It  seems,  also, 
certain  other  resorts  on  the  shore,  such  as  a 
restaurant  a  photograph  gallery,  and  a  shoot- 
ing gallery.  The  privileges  of  these  facili- 
ties are  let  out  to  the  public  by  the  defendant 
company  for  hire.  Brotherton  and  Campion 
arrived  at  the  beach  about  4  o'clock  In  the 
afternoon,  paid  the  customary  fee  for  bath- 
ing privileges,  donned  bathing  suits,  and  en- 
tered the  water.  Campion  seems  to  have 
been  very  expert  as  a  swimmer.  Brotherton 
was  able  to  swim,  but  was  not  expert.  They 
remained  in  the  water  not  less  than  half  an 
hour,  and  perhaps  more  than  three-quarters 
of  an  hour,  and  were  together  most  of  the 
time.  Finally  Campion  returned  to  the  bath 
house,  believing  that  Brotherton  had  preced- 
ed him.  Not  finding  him  there,  he  made  In- 
quiry, and,  learning  that  be  had  not  returned, 
went  back  to  the  lake,  and  searched  for  him 
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among  the  bathers.  He  was  not  found,  and 
his  loss  was  reported.  This  resulted  In  a 
search,  through  which  his  dead  body  was 
discovered  about  10  o'clock  that  night  at  the 
bottom  of  the  lalce.  The  plaintiff  alleged 
negligence  on  the  part  of  the  defendant  in 
falling  to  provide  suitable  guards,  and  notices 
whereby  the  depth  of  the  water  should  be 
indicated;  In  failing  to  provide  proper  man- 
agement to  superintend  bathing;  and  in  fail- 
ing to  provide  means  for  resuscitating  per- 
sons overcome  by  strangulation  or  otherwise 
while  in  the  water;  also,  In  failing  to  main- 
tain appliances  to  avoid  drowning,  and  for 
the  purpose  of  resuscitation;  further,  that  no 
person  was  present,  on  behalf  of  the  defend- 
ant, to  search  for  or  recover  Brotherton,  im- 
mediately upon  his  disappearance  from  the 
surface  of  the  water.  These  averments  of 
negligence  are  more  specific  in  the  petition 
than  we  have  given  them  here,  but  what  we 
have  said  In  a  general  way  covers  the  aver- 
ments. 

Except  on  one  point,  we  think  the  facts 
were  such  as  to  fully  warrant  the  action  of 
the  trial  court.  There  is  evidence  tending  to 
show  that,  proceeding  from  the  shore  out- 
ward, the  water  was,  for  more  than  100  feet, 
comparatively  shallow.  Through  this  shallow 
water  extended  the  diving  platform  referred 
to.  In  it  were  also  constructed  two  toboggan 
slides.  A  few  feet  beyond  the  end  of  the 
platform  and  the  outer  toboggan  slide,  there 
is  evidence  tending  to  show  that  there  was  a 
sudden  deepening  of  the  water,  so  that  in  the 
course  of  a  very  few  steps  it  deepened  from 
5  or  6  feet  to  15  or  20.  Brotherton's  body  was 
found  in  this  deep  water.  There  was  on  the 
outer  toboggan  slide  a  sign  as  follows:  "Dan- 
gerous. Keep  Off  unless  You  can  Swim!" 
This  manifestly  referred  to  the  toboggan 
slide,  and  to  nothing  else.  There  were  no 
life  lines,  and  no  other  signs  to  warn  swim- 
mers of  the  depth  of  the  water.  In  a  proper 
case,  the  failure  of  persons  maintaining  a 
public  bathing  place  to  protect  their  patrons 
by  suitable  lines  or  warnings  might  afford  a 
ground  of  recovery  in  case  of  Injury.  But 
there  is  absolutely  nothing  in  the  evidence  to 
show  that  Brotherton's  death  was  in  any 
manner  due  to  the  failure  of  the  company  to 
provide  such  safeguards.  There  is  no  evi- 
dence whatever  touching  the  circumstances 
of  his  drowning.  He  and  Campion  had  twice, 
at  least,  swam  out  from  the  outer  toboggan 
slide  Into  deep  water.  There  is  nothing  to 
show  that  Brotherton  was  not  aware  of  the 
depth  of  the  water.  They  had  returned,  and, 
when  Brotherton  was  last  seen  by  any  wit- 
ness, It  was  by  Campion  himself,  who  testi- 
fies that  they  were  standing  near  the  plat- 
form, at  a  point  where  the  water  was  about 
knee  deep.  Campion's  attention  was  tiien 
distracted  by  a  conversation  among  other 
bathers  near  by.  He  proceeded  thence  to  the 
bath  house,  thinking  that  Brotherton  had  pre- 
ceded him.  How  Brotherton  got  back  into 
the  deep  water,  and  what  occurred  there,  are 


not  revealed  by  any  evidence.  It  ts  not  snf- 
flcient  to  establish  a  case  for  the  plaintiff 
that  negligence  should  be  proved  on  the  part 
of  the  defendant,  but  it  must  also  appear  that 
the  negligence  proved  was  the  proximate 
cause  of  the  injury.  So  far  we  have  nothing 
—unless  we  Indulge  In  conjecture  absolutely 
unfounded  on  any  facts  established— to  show 
that  the  failure  of  the  company  to  provide 
life  lines  at  the  boundary  of  the  shallow  wa- 
ter, and  danger  signals  beyond  them,  had  any 
connection  wliatever  with  Brotherton's  death. 
But  we  think  that  there  was  evidence  rele- 
vant to  the  issues,  in  /egard  to  subsequent 
facts,  which  should  have  been  submitted  to 
the  jury.  Even  though  the  defendant  had 
not  been  In  any  wise  negligent  in  providing 
facilities  for  the  bathers,  and  although  the 
deceased,  by  his  own  negligence,  may  have 
placed  himself  In  such  a  situation  that  his 
life  was  in  danger,  still,  if  the  company,  after 
becomUig  aware  of  such  facta,  was  guilty  of 
negligence,  but  for  which  Brotherton's  life 
would  not  have  been  lost,  it  was  still  liable. 
One  of  the  allegations  of  ne^^ilgence  la  that 
the  company  did  not  have  present  any  per- 
son or  persons  superintending  the  bathing,  or 
to  search  for  and  recover  Brotherton  upon  his 
disappearance  from  the  sorfkice.  Campion's 
testimony  is  that  after  leaving  Brotherton  he 
went  immediately  to  the  bath  house  on  the 
shore,  and,  on  discovering  that  Brotherton 
had  not  preceded  him,  he  at  once  notified  the 
person  in  charge  of  the  bath  house  of  the 
facts.  Instead  of  immediately  instituting  a 
search  upon  the  water,  this  person  advised 
Campion  to  look  in  the  photograph  gallery, 
and  In  a  saloon  on  the  shore.  Campion  knew, 
from  Brotherton's  habits,  that  he  would  not 
be  in  the  saloon.  He  did  look  elsewhere  on 
the  shore,  and  then  returned  to  the  water 
and  began  diving,- if  his  own  testimony  ia 
to  be  believed,— searching  for  the  body,  and 
for  some  time  no  effort  was  made  by  any  of 
the  company's  employes  to  search  In  the 
water.  Negligence  is  the  failure  to  exercise 
such  care,  prudence,  and  forethought  as,  un- 
der the  drcumstances,  duty  requires  should 
be  given  and  exercised.  It  is  the  omission 
to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordina- 
rily regulate  the  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do.  Fox- 
worthy  V.  Hastings,  29  Neb.  772,  37  N.  W. 
657.  As  has  been  repeatedly  said,  the  exist- 
ence of  negligence  is  generally  a  question  of 
fact  It  is  for  the  Jury  to  determine,  where 
the  facts  are  disputed,  or  where,  from  the 
undLsputed  facts,  different  minds  may  rea- 
sonably draw  different  conclusions  as  to  the 
existence  of  negligence.  This  company  was 
engaged  In  the  business  of  carrying  on  a  bath- 
ing resort  It  let  out,  fot  hire,  the  privileges 
of  that  resort  The  evidence  teada  to  show 
that  for  several  years  it  was  frequented  dur- 
ing the  bathing  season  by  an  average  of  10,- 
000  bathers  a  montli.    It  is  disclosed  that  the 
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company  kept  at  the  beadi  a  boat  for  the  ex- 
press  pm-pose  of  nae  In  case  of  accident  to 
bathers.  But  there  does  not  seem  to  bave 
been  any  one  whose  doty  It  was  to  watch 
over  the  bathers,  or  to  rescue  those  In  dan- 
cer. In  this  case  notice  was  brought  home 
to  an  agent  of  the  company,  dose  to  the  shore, 
that  a  bather  was  missing,  by  Campion's  In- 
quiry upon  entering  the  bath  house.  Cam- 
pion says  that  he  told  this  man  that  he  was 
unable  to  find  Brotherton  two  minutes  from 
tbe  time  be  left  the  latter.  Campion  may 
have  mistaken  tbe  time.  But  we  have  evi- 
dence other  than  biS  own  estimate.  From 
tbe  testimony  as  to  tbe  depth  of  the  water, 
ootq)led  with  the  testimony  of  Campion  that 
when  he  last  saw  Brotherton  they  were  stand- 
ing in  water  knee  deep,  it  would  seem  that 
Brotherton  most  have  proceeded  out  into  the 
lake  about  76  feet  before  he  got  beyond  his 
depth.  Campion  must  then  have  been  on  the 
way  to  the  botti  house.  Assuming  Campion's 
testimony  to  be  true,  the  proof  rises  to  a 
moral  certainty  that  when  Campion  first  dis- 
posed Brotherton's  absence  the  latter  could 
not  bave  been  dead.  .  Assuming  again  tbe 
tmtb  of  Campion's  testimony,  Instead  of  at 
once  taking  measures  to  search  for  Brother- 
ton  in  tbe  water,  where  he  was  last  seen  and 
where  the  danger  existed,  no  search  what- 
ever was  made  by  the  company,  and  their 
dlrectioa  to  Campion  was  to  search  on  the 
shore,  where  no  danger  was  to  be  appre- 
hended. We  think  that  it  is  a  reasonable  in- 
ference ttaat  persons  of  ordinary  prudence, 
conducting  a  bathing  resort  frequented  by 
10,000  people  a  month,  should.  In  the  exer- 
cise of  ordinary  care,  keep  some  one  on  duty 
to  supervise  bathers  and  rescue  any  apparent- 
ly In  danger;  and,  if  not,  that  H  is  certainly 
a  reaaonable  Inference  that  persons  so  situ- 
ated should,  on  ascertaining  that  a  person  last 
Men  In  the  water  Is  missing,— without  a 
momeat's  delay,— exert  every  effort  to  search 
tor  that  person  in  the  water,  and  not  merely 
advise  a  youthful  companion  of  the  missing 
penon  to  search  on  the  land,  and  coolly  watdi 
the  result  of  soch  search.  We  think.  In  this 
aspect  of  tbe  case,  and  this  only,  the  evidence 
presented  an  issne  which  should  hare  been 
sobmltted  to  the  jury,  and  for  that  reason 
the  peremptory  Instruction  was  erroneous. 

Out  of  abundance  of  caution,  it  may  be  well 
to  repeat  that  our  comments  on  the  evidence 
have  been  baaed  upon  tbat  theory  of  It  most 
favorable  to  tbe  plalntUT,  as  Is  required  by 
the  manner  In  which  the  case  is  presented. 
The  evidence  upon  the  vital  points  was  con- 
flicting. It  was  for  the  Jury,  and  no  more  for 
this  court  tlian  for  the  district  court,  to  pass 
upon;  and  we  are  expressbig  no  opinion  what- 
ever In  regard  to  tbe  weight  of  confilcting  evi- 
dence, or  even  as  to  the  inference  which  tbe 
Jury  shoald  draw  from  undisputed  facta.  We 
merely  hold  that  the  evidence,  viewed  hi  one 
light,  justified  an  inference  favorable  to  the 
plaintiff,  should  the  jury  draw  such  inference. 
Bevenied  and  remanded. 
v.67N.w.no.4 — 81 
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STATE  ex  reL  WALTON  v.  CORNISH, 
Jndge. 

(Supreme  Court  of  Nebraska.     May  20,  189C.) 

BvrEKSBDEAS    BOSD— AjfOCNT. 

1.  A  inpersedeas  bond  for  an  appeal  from 
a  decree  awarding  alimony  must  be  in  double 
the  amoupt  of  such  decree,  and  conditioned  as 
prescribed  by  the  first  aabdivision  of  section  677 
of  the  Code  of  Civil  Procedure. 

2.  Neither  the  district  court,  nor  the  judge 
thereof,  has  the  power  to  fix  the  amount  of  the 
penalty  of  the  bond  to  be  given  in  such  a  case, 
since  tbe  amount  is  prescribed  by  statute. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Thomas  Waltcm,  against  A.  J.  Gomish,  judge, 
to  compel  him  to  fix  tiie  amount  of  a  super- 
sedeas bond.     Dismissed. 

RlcketU  &  Wilson,  for  relator.  Field  & 
Brown,  for  reevondent 

NOKVAXi,  J.  In  the  district  court  of  Lan- 
caster county,  befmre  the  respondent,  one  of 
the  Judges  of  said  court,  on  the  3d  day  of 
April,  1896,  one  Barbara  8.  Walton  obtained 
a  decree  of  divorce  from  Thomas  Walton,  the 
relator  herein,  and  tbe  allowance  to  her  of 
$5,000  as  permanent  alimony,  the  further 
sum  of  $700  as  attorney's  fees,  and  that  tbe 
relator  pay  the  costs  of  the  action.  Thomas 
Walton,  desiring  to  appeal  from  said  decree 
to  this  court,  applied  to  the  respondent,  the 
Judge  who  heard  anr*  decided  said  cause,  to 
fix  the  amount  of  the  supersedeas  bond  to  be 
given  by  the  relator  to  stay  proceedings  un- 
der said  decree,  pending  bis  appeal  now 
docketed  in  this  court,  which  tbe  respondent 
declined  and  refused  to  do.  Thereupon  re- 
lator applied  to  this  court  tor  a  peremptory 
mandamus,  commanding  respondent  to  fix 
the  amount  of  the  supersedeas  bond  in  the 
cause.  To  the  application  the  respondent  has 
filed  a  general  demurrer,  which  has  been  ar- 
gued and  submitted. 

The  question  raised  by  the  demurrer  Is  one 
of  statutory  construction,  namely,  lias  the  re- 
spondent the  power  or  authority  to  fix  the 
amount  of  the  supersedeas  bond?  Stated 
differently,  is  the  amount  of  such  bond  to  be 
given  to  stay  prooeedlo«s  under  a  decree  of 
divorce  and  alimony  pending  a  review  there- 
of In  this  court  unalterably  fixed  by  statutes 
Tbat  an  appeal  will  Ue  from  a  decree  grant- 
ing a  divorce  and  alimony  is  perfectly  clear. 
Brotherton  v.  Brotherton,  12  Neb.  72,  10  N. 
W.  543,  544.  The  statute  relating  to  di- 
vorce and  alimony  (chapter  25,  Comp.  St>, 
while  providing  that  decrees  for  alimony 
shall  be  liens  upon  tbe  property  of  the  hus- 
band in  like  manner,  and  may  be  collected 
and  «iforoed  in  tbe  same  mode,  as  other 
judgments  recovered  against  him  (sections  4a 
and  26),  yet  it  contains  no  provision  for  the 
superseding  of  such  decrees;  bence.  If  sncb 
authority  exists,  it  must  be-foiiad  in  tbat 
part  of  the  Code  of  Civil  Procedure  wMah  re- 
lates to  ^ppcBis  Id  squityossei^k    ■fisetion  675 
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of  said  Code  proTldes  for  appeals  in  all  ac- 
tions In  equity,  and  section  677  authorizes  the 
giving  of  a  supersedeas  in  bond  to  stay  pro- 
ceedings under  decrees  in  such  cases,  In  the 
following  language.  "No  appeal  in  any  case 
In  equity,  now  pending  and  undetermined,  or 
which  shall  hereafter  be  brought  shall  op- 
erate as  a  supersedeas,  unless  the  appellant, 
or  appellants,  shall  within  twenty  days  next 
after  the  rendition  of  such  Judgment,  or  de- 
cree, or  the  making  of  such  final  order,  execute 
to  the  adverse  party  a  bond  with  one  or  more 
sureties  as  follows:  Firet  When  the  judgment 
decree,  or  final  order  appealed  from,  directs 
the  payment  of  money,  the  bond  shall  be  In 
double  the  amount  of  the  judgment,  decree, 
or  final  order,  conditioned  that  the  appellant, 
or  appellants  will  prosecute  such  appeal 
without  delay,  and  pay  all  condemnatlcm 
money  and  costs  which  may  be  found  against 
blm,  or  them,  on  the  final  determination  of 
the  cause  in  he  supreme  court  Second. 
When  the  judgment,  decree,  or  final  order, 
directs  the  execution  of  a  conveyance  or  oth- 
er instrument,  the  bonds  shall  be  in  such 
sum  as  shall  be  prescribed  by  the  district  \ 
court,  or  judge  thereof  In  vacation,  condi- 
tioned that  the  appellant,  or  appellants,  will 
prosecute  such  appeal  without  delay;  and 
will  abide  and  perform  the  judgment  or  de- 
cree rendered,  or  final  order  which  sbail  be 
made  by  the  supreme  court  in  the  cause. 
Third.  When  the  judgment,  decree,  or  order 
directs  the  sale  or  delivery  of  possession  of 
real  estate,  the  bond  shall  be  In  such  sum  as 
the  court  or  judge  thereof  in  vacation,  shall 
prescribe,  conditioned  that  the  appellant  or 
appellants,  will  prosecute  such  appeal  with- 
out delay,  and  will  not  during  the  pendency 
of  such  appeal  commit,  or  suffer  to  be  com- 
mitted, any  waste  upon  such  real  estate. 
Fourth.  When  the  judgment  decree,  or  final 
order  dlssolres  or  modifies  any  order  of  in- 
junction which  has  be«i,  or  hereafter  may 
be  granted,  the  supersedeas  bond  sliall  be  In 
snch  reasonable  sum  as  the  court  or  judge 
thereof  in  vacation,  shall  prescribe,  condi- 
tioned that  the  appellant,  or  appellants,  will 
prosecute  snch  appeal  without  delay,  and 
will  pay  all  costs  whidi  may  be  found 
against  him,  or  them,  on  the  final  determi- 
nation of  the  cause  in  the  supreme  court; 
and  snch  supersedeas  bond  shall  stay  the 
doing  of  the  act  or  acts,  sought  to  be  re- 
strained by  the  suit  and  continue  such  in- 
junction in  force,  until  the  case  is  heard  and 
flnaUy  determined  In  the  supreme  court.  The 
undertaking  given  upon  the  allowance  of  the 
injunction  shall  be  and  remain  in  effect  until 
It  is  finally  decided  whether  or  not  the  in- 
junction oa^t  to  have  been  granted." 

The  foregoing  is  broad  and  comprehemrive 
In  its  scope  and  purpose,  and  the  prortalons 
of  this  section  apply  to  decrees  granting  ali- 
mony, as  well  as  to  an  otiier  decrees  or  final 
orders  made  In  suite  in  equity.  ICanifestly 
•ndi  was  tite  intention  of  the  legislature,  and 
this  view  is  not  contested  by  eltiier  party  to 


this  application.  It  must  be  conceded  that 
this  case  is  governed  and  controlled  by  the 
first  subdivision  of  the  section  quoted  above, 
which  requires  that,  wlien  the  decree  pro- 
vides for  the  payment  of  money,  the  super- 
sedeas bond  shall  be  in  double  the  amount  of 
such  decree.  This  {tarUcular  provision  of  said 
section  was  under  consideration  in  Kountze 
V.  Erck.  4S  Neb.  288,  63  N.  W.  801.  and  la 
the  opinion  (on  page  292,  45  Neb.,  and  page 
801,  63  N.  W.)  the  following  apposite  lan- 
guage was  used:  "It  requires  no  'axsumeni 
to  show  that  where  a  party  appeals  from  a 
judgment  or  decree  for  the  payment  of  mon- 
ey, in  order  to  snperaede  the  same,  he  must 
execute  a  bond  to  the  adverse  party,  with 
one  or  more  sureties,  in  double  the  amount  of 
the  judgment  or  decree,  conditioned  that  h« 
'will  prosecute  snch  appeal  without  delay, 
and  pay  all  condemnation  money  and  costs 
which  may  be  fotmd  against  him,  or  them, 
on  the  final  determination  of  tiie  cause  in  tlie 
supreme  court'  Such  is  the  plain  and  ot>- 
viouB  import  of  the  statute." 

Counsel  for  relator  insists  tliat  the  first 
subdivision  of  said  section  should  be  con- 
strued as  if  it  read:  "When  the  Jodjnnem, 
decree,  or  final  order  appealed  from,  directs 
the  payment  of  money  only,"  etc.  To  do  so 
would  be  to  inject  a  word  into  the  staturp 
which  is  not  there  to  be  found.  Our  duty  Is 
to  construe  and  apply  the  laws  as  enacted. 
It  is  not  our  province  to  amend  them,  or  to 
legislate.  Ttiat  responsibility  and  power  is 
confided  to  the  legislative  branch  of  the  state 
government  The  statute,  if  we  read  it 
aright  In  plain  and  unmistakable  terms  pre- 
scribes the  amount  of  the  penalty  of  a  super- 
sedeas bond  to  be  given  to  stay  a  decree  pro- 
viding for  the  payment  of  money,  to  wii. 
donble  the  amount  of  such  decree.  The  eonrt 
or  judge  has  nothing  wluitever  to  do  with 
fixing  the  amount  of  the  Ijond  to  be  given  un- 
der the  first  subdivision  of  said  secttoii  677. 
the  legislature  having  determined  the  amount 
thereof.  Under  the  other  sntidiYlsions  of 
said  section,  the  court  or  judge.  In  the  exR- 
cise  of  a  sound  discretion,  fixes  the  penalty 
of  the  supersedeas  bond  required  to  be  ex- 
ecuted to  stay  proceedings.  The  provisiaBB 
of  section  26,  c.  20,  Comp.  St,  regulattner  the 
appeals  from  the  county  to  the  district  court 
In  civil  actions,  as  to  the  penalty  of  the  un- 
dertaking required  for  that  purpose.  Is  qnlte 
similar  to  the  provisions  of  the  first  mibdi- 
vlslon  of  said  section  077  In  respect  to  the 
amount  of  the  supersedeas  bond,  and  we 
have  never  heard  it  contended  tliat  a  coanty 
judge  is  required  to  fix  the  amount  of  the  ap- 
peal bond  necessary  to  be  given  to  review  a 
judgment  rendered  before  him.  There  Is  no 
provision  of  statute  requiring  it  In  either 
case,  and  it  Is  not  necessary  to  de  so.  For 
Despondent  to  name  the  amount  of  the  penal- 
ty of  the  bond  would  be  a  mere  idle  cere- 
mony,  as  no  rights  would  be  lost  by  his 
omission  so  to  do.  It  foUows  that  the  re- 
spondent'has  not  failed  to  discharge  a  daty  in>- 
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posed  upon  him  by  law,  and  the  demurrer  to 
the  petition  must  be  sustiiined,  and  the  pro- 
ceedings dismissed. 


IMHOFF  T.  BIOHARDS. 
(Supreme  Court  of  Nebraska.     May  20,  1896.) 
CosTisuAxcs  —  Pleadino  —  Amendmbkt — Snrri- 

CIBXCTOP£XCBPTION8 — EtIDENCE — COMPETENOT 
AND    RbLBTAMOT   —   GONTEMPORA  NEOUS     UeMO- 

BANDA— SorriciENor  OF  Objections— IssTKao- 
Tioss  —  Appeal  —  Assionhents  of  Eukok  — 
Weight  of  Etidbnob. 

1.  The  ruling  of  the  trial  court  in  refusing 
an  application  for  continuance  examined,  and 
held  not  erroneous. 

2.  In  relation  to  the  amendment  of  a  peti- 
tion in  an  action,  during  the  trial,  the  allow- 
ance of  which  vjras  assigned  for  error,  the  only 
reference  in  the  record  was  in  a  journal  en- 
try in  which  appeared  the  following  state- 
men€:  "Now,  on  tETs  day,  came  the  parties 
hereto,  with  tneir  attorneys,  and  leaye  is  hereby 
granted  the  plaintiff  to  amend  the  petition  here- 
in by  interhneation,  to  which  the  defendant 
duly  excepts."  Betd  too  indefinite  to  present 
for  review  the  qoestion  of  the  propriety  of  the 
action  of  the  trial  eoort  there  being  no  state- 
ment of  what  was  embodied  in  the  amendment; 
and,  furthermore,  in  order  to  make  any  error 
in  snch  order  arajlable  for  reyiew,  a  statement 
of  what  was  allowed  to  be  done,  and  the  matter 
of  the  amendmrat,  should  have  been  made  a 
part  of  and  preserred  by  the  bill  of  exceptions. 

3.  The  propriety  of  granting  or  withhold- 
ing leaTe  to  amend  pleadings,  as  it  is  claimed  to 
agree  with  the  eridence  in  a  case,  is  within  the 
sound  discretion  of  the  trial  judge,  and  unless 
it  appears  there  has  been  an  abuse  of  such  dis- 
cretion,there  is  no  available  error. 

4.  Evidence  of  the  careful  condoct  of  a 
sale,  which,  as  to  plaintiff's  rights,  was  illegal, 
hdd  properly  excluded. 

5.  £ividence  offered  to  show  notice  of  the 
sale  by  advertisement  held  incompetent,  and 
ther^ore  rightly  excluded. 

6.  As  a  general  rule,  the  prices  which  goods 
brought  at  a  public  auction  are  admissible  as 
evidence  of  their  market  value. 

7.  A  memorandum,  made  contemporane- 
ously with  the  facts  of  which  it  pnrpMts  to  be 
a  record,  when  simplemented  by  toe  oath  of  the 
party  who  made  It,  or  otherwise  properly  iden- 
tified, is  admissible  as  independent  evidence. 
No  uniform  rule  can  be  announced  to  govern 
its  reception,  but  its  proper  identification  is  an 
essential  prmquisite. 

8.  It  IB  not  ground  of  reversal,  in  favor  of 
a  party  who  complains  of  a  ralitig  by  which  a 
general  objection  to  some  offered  evidence  was 
sustained,  that  the  objection  was  not  specific, 
if  the  evidence  which  was  objected  to  was  for 
any  reason  pr(H>er1y  excluded. 

9.  Assignmenta  of  error  in  respect  to  the 
failure  and  refosal  of  the  trial  judge  to  give 
certain  instructions  ield  not  tenable,  and  over- 
ruled. 

10.  Ao  assigmnent  in  a  petition  in  error  of 
"errors  at  law  occurring  at  the  trial  and  duly 
excepted  to"  is  not  suiBciently_  specific  to  raise 
and  present  questions  pertaining  to  rulings  of 
the  trial  judge  in  regard  to  the  admission  of 
evidence. 

11.  BSridence  keU  sufficient  to  snstain  the 
verdict. 

(Syllabus  by  the  Court.) 

Brror  to  district  ooart,  Lancaster  coonty; 
Strode,  Jtidge. 

Acdon  br  I^dia  W.  Rlcharda  against  J.  J. 
Imboff.  There  was  a  judgment  for  pUlntlff, 
and  defendant  brings  error.    Affirmed. 


Atkinson  &  Doty,  for  pUlntiff  In  error.  B. 
D.  Steams,  tot  defendant  in  error. 

HARRISON,  J.  This  action  was  InsUtoted 
In  the  district  court  of  Lancaster  county  by 
defendant  in  error,  to  recover  of  plalntlfF  in 
error  the  value  of  a  stock  of  millinery  and  fix- 
tures of  a  mOllneiy  store  which  she  alleged 
had  been  converted  by  plaintiff  In  error.  It 
was  stated  in  the  petition,  in  substance,  that 
on  April  1,  1892,  defendant  in  error  was  en- 
gaged in  the  millinery  business  in  Lincoln, 
and  owned  and  was  In  possession  of  a  stock 
of  millinery  and  fixtures,  appropriate  for  the 
storing  and  exhibition  of  a  stock  of  the  kind 
mentioned,  all  located  In  a  room  In  what  was 
designated  the  "Little  Block"  In  the  city  of 
Lincoln,  and  that  the  stodt  and  fixtures 
were  of  the  value  of  $1,068.17;  that  on  the 
date  aforementioned  she  was  indebted  to 
plaintiff  in  error,  for  tbe  rent  of  the  store- 
room referred  to.  In  tbe  sum  of  $240,  and  ex- 
ecuted and  delivered  to  him  an  instrument  in 
writing  which  was,  in  form,  what  is  denom- 
inated a  "bill  of  sale"  of  the  stock  of  goods 
and  fixtures,  the  sum  stated  therein  as  a  con- 
sideration being  $240,  the  amount  of  rent 
which  Bbe  then  owed  the  plaintiff  in  error; 
that  while,  on  its  face,  an  absolute  bill  of 
sale,  the  instrument  alluded  to  was  given  as 
security  tar  the  payment  of  the  amount  of  Its 
stated  consideration,  and  was,  in  fact,  a  Chat- 
tel nwrtgage;  that  on  or  about  tbe  22d  day 
of  April,  18^  the  plaintiff  in  error,  under 
and  by  virtne  of  the  said  Instrument,  to<A 
possession  of  the  goods  and  fixtures,  and 
without  the  consent  of  defendant  in  error, 
and  without  first  advertising  or  giving  notice 
as  required  by  the  law,  sold  them  at  public 
auction,  and  converted  them  to  hie  own  use. 
Plaintiff  In  error,  In  his  answer,  pleaded  that 
defendant  In  error  had  given  a  chattd  mort- 
gage on  the  goods  and  fixtures  to  her  mother, 
and  that  this,  on  tbe  19th  day  of  April,  1882. 
was  duly  assigned  to  him;  that  on  the  2d 
day  of  March,  1891,  be  leased  by  written 
contract  to  defendant  In  error  the  room  In 
which  she  conducted  the  millinery  bnstatess; 
that  by  the  terms  of  the  written  lease,  on  de- 
fault of  payment  of  rent  he  was  authorized  to 
take  possession  of  the  stock,  etc.;  and  that  on 
April  1, 18192,  defendant  in  error  had  failed  to 
pay  rent,  when  due.  In  the  aggregate,  In  tbe 
sum  of  $240.  "And  the  said  defendant  further 
says  that,  upon  tbe  sale  of  the  said  goods  un- 
der and  by  virtue  of  the  bill  of  sale,  there 
was  not  realized  more  than  $125,  because 
most  of  the  said  goods  were  old,  out  of  style, 
and  were  the  culllngs  of  purchases  made  In 
previous  years,  and  were  not  salable."  The 
answer  also  contained  specific  denials  of  the 
material  allegations  of  tbe  petition,  and  al- 
leged the  Indebtedness  of  defendant  In  error 
to  plaistlff  in  error  in  tbe  sum  of  $100  unpaid 
rent,  and  demanded  its  recovery.  The  reply 
was  a  denial  of  each  and  every  allegatloa  of 
new  matter  pleaded  in  the  answer.  Of  tbe 
Issues  joined  there  was  a  jury  trial,  and  in 
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the  verdict  there  was  a  finding  for  defendant 
in  error  in  the  sum  of  $750,  and  of  $400  in  fa- 
vor of  tlie  other  party,  and  for  the  balance 
$350  for  defendant  In  error,  and  for  this  last 
sum  she  received  a  judgment,  to  reverse 
which  error  proceedings  have  been  prosecut- 
ed to  this  court 

An  application  for  continuance  was  made 
on  behalf  of  plaintiff  In  error,  which  was 
overruled  by  the  trial  Judge,  and  his  action 
In  this  particular  is  assigned  as  an  error. 
The  motion  for  continuance  was  supported 
by  an  affidavit  One  of  the  witnesses  named 
therein,  and  as  to  whom  and  the  evidence 
which  It  was  expected  to  elicit  from  him 
there  was  the  strongest  showing,  was  after- 
wards present  and  sworn,  and  testified  on  the 
part  of  the  plalntlCT  In  error.  Hence  the  er- 
ror, If  any,  was  not  prejudicial  to  the  extent 
It  Involved  the  attendance  of  this  one  wit- 
ness. As  to  any  others,  the  showing  made  in 
the  affidavit  was  wholly  Insufficient  and  this 
assignment  must  be  overruled. 

It  Is  claimed  that  there  was  error  In  the  al- 
lowance of  an  amendment  to  the  petition  aft- 
er the  jury  was  called.  All  we  can  discover 
In  the  record  in  reference  to  this  la  the  copy 
of  a  journal  entry  contained  In  the  transcript 
which  is  as  follows:  "Now,  on  this  day,  came 
the  parties  hneto,  with  their  attorneys,  and 
leave  is  hereby  granted  the  plaintlCT  to  amend 
the  petition  herein  by  interlineation,  to  which 
the  defendant  duly  excepts."  Of  what  the 
amendment  consisted  la  not  disclosed.  Con- 
sequently we  are  unable  to  determine  wheth- 
er leave  should  have  been  granted  to  make 
it.  Furthermore,  if  It  was  expected  that  this 
portion  of  the  proceedings  of  the  trial  would 
be  assigned  for  error  and  relied  upon,  It 
should  have  been  incorporated  in  and  made 
a  part  of  the  bill  of  exceptlMis.  As  presented 
here.  It  Is  not  available. 

It  Is  claimed  that  there  was  error  in  refus- 
ing to  allow  plaintiff  in  error  to  amend  his 
answer,  as  It  was  urged,  to  agree  with  cer- 
tain evidence  introduced  on  his  part  and 
which  it  is  claimed  showed  an  agreement  be- 
tween the  parties  that  the  goods  should  b« 
sold  at  private  sale,  and  a  waiver  of  adver- 
tisement and  public  sale,  l^e  question  of 
granting  or  withholding  leave  to  make  th4 
amendment  rested  in  the  sound  discretion  of 
the  trial  judge,  and  unless  there  was  an 
abuse  thereof  there  was  no  error.  A  careful 
investigation  of  the  evidence  adduced,  with 
particular  reference  to  the  determination  of 
this  point  in  the  case,  convinces  us  that  the 
ruling  on  the  subject  of  this  complaint  was 
correct  Evidence  of  a  consent  to  a  private 
sale,  even  if  there  had  been  sufficient  to  sup- 
port a  finding  to  that  eflCect  which  we  do  not 
believe  there  was,  would  have  been  imnw- 
terlal,  as  the  goods  were  sold  at  an  auction, 
and  such  was  the  action  in  regard  to  them 
on  which  the  complaint  In  the  cause  was 
hi  part  baaed. 

It  18  of  the  errors  assigned  that  the  court 
enM  in  not  allowing  the  plaintifr  in  error 


to  show,  by  witnesses  cognizant  of  the  fac<«, 
that  the  «ale  of  the  goods  was  carefully  con- 
ducted and  duly  advertised.  As  to  the  eB«.t 
of  the  careful  conduct  of  the  sale,  It  was  not 
error  to  exclude  the  evidence.  If  the  sale 
was  made  without  the  prelhnlnary  steps  re- 
quired by  law,  then  however  carefully  it  mbj 
have  been  managed  could  not  be  material  to 
the  Issues  In  this  case.  In  relation  to  the  re- 
fusal to  receive  evidence  that  notice  was 
given  of  the  sale  by  advertisement  suffice  it 
to  say  that  there  was  no  offer  of  any  com- 
petent evidence  tending  to  show  that  there 
had  been  any  such  notice  given  or  published. 

Another  assignment  is  that  the  court  erred 
in  not  allowing  the  defendant,  plaintifr  In 
error,  to  show  the  prices  the  goods  brought  at 
public  auction  as  evidence  of  their  market 
value.  If  the  sale  was  at  or  near  the  time 
of  conversion,  or  if  any  appreciable  time  had 
Intervened,  if  It  be  shown  that  there  bad  been 
no  change  in  the  goods  or  maticet  value,  evi- 
dence of  the  prices  for  which  they  sold  at 
auction  Is  admissible  on  the  question  of  their 
value.  Campbell  v.  Woodworth,  20  N.  T. 
490;  Brigham  v.  Evans,  113  Mass.  540;  Kent 
V.  Whitney,  85  Am.  Dec.  739.  For  the  first 
ofter  of  such  evidence  we  are  referred  in  the 
brief  of  plaintiff  In  error  to  page  211  of  the 
bill  of  exceptions,  but  on  tumhig  to  that 
page  of  the  bill  we  can  discover  there  nothing 
which  bears  in  the  slightest  degree  on  the 
point  of  the  prices  the  goods  brought  at  auc- 
tion, or  any  offer  of  any  evidence  on  the  sub- 
ject On  page  212  appears  the  following: 
"Counsel  for  d^endant  here  offers  to  show 
by  this  witness  that  the  goods  taken  were 
sold  at  public  auction,  and  that  they  were  put 
up  to  the  highest  bidder,  and  great  care  taken 
In  securing  the  best  possible  prices  for  said 
goods."  If  this  is  what  counsel  alluded  to 
In  the  brief,  it  is  not  an  ofi'er  to  show  any 
prices  for  which  any  of  the  goods  sold,  and 
the  refusal  of  this  offer  cannot  be  made  avail- 
able under  the  assignment  of  error  now  under 
consideration. 

We  are  also  referred  to  page  237  of  the  rec- 
ord for  another  offer  of  evidence  on  the  sub- 
ject of  the  prices  the  goods  sold  for  at  the 
auction  sale.  This  offer  and  objection  there- 
to was  as  follows:  "Defendant  here  offers  in 
evidence  a  memorandum  of  the  amount  of  cash 
received,  and  the  amount  for  which  the  goods 
were  sold  at  the  auction  sale,  for  the  pur- 
pose' of  fixing  in  the  minds  of  the  Jury  the 
market  and  cash  value  of  the  said  goods.  To 
the  Introductlcn  of  the  memorandum  an  objec- 
tion was  Interposed  that  it  was  Incompetent 
Immaterial,  and  Irrelevant,  and  that  It  did 
not  tend  to  establish  any  of  the  Issues  In  the 
case  and  was  improper  evidence.  The  ob- 
jection was  sustained."  A  memorandum  may 
be  received  as  independent  evidence  of  the 
matters  stated  in  It,-  although  it  may  be  said 
there  is  no  untfoim  rule  governing  the  re- 
ception of  sudi  an  Instrument;  add  whether 
memoranda  made  by  a  witness  contemporuie- 
ously  with  the  event  they  purport  to  record. 
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wbea  nqndemeiited  by  tbe  statements  of  the 
witness  under  oath,  may  be  admitted,  is 
open  to  considerabie  doabt,  elementary  writ- 
ers and  coorts  being  about  equally  divided 
upon  the  subject  Bates  y.  Preble^  14  Sup. 
Ot.  278.  For  Instances  at  admission  of  evi- 
dence of  this  nature,  and  that  it  may  be  done 
In  this  state,  see  Labaree  v.  Klosterman,  33 
Neb.  160,  48  N.  W.  1102;  Carstens  v.  Mc- 
Donald, 38  Neb.  868,  67  N.  W.  767.  But  it 
te  the  Invariable  rule  that  the  memorandum 
most  be  identified.  A  proper  foundation 
mnst  be  laid  for  its  introduction.  Nothing  of 
tbe  kind  was  done  or  attempted  in  the  case 
at  bar.  Tbe  record  dlsdoses  that  the  memo- 
nandum  was  produced  and  oITered  without 
any  prdlndnary  proof.  This  behig  true,  it 
was  ptDpei4y  ezdoded.  That  the  objection 
was  too  general  cannot  now  avail,  since  there 
was  a  reason  for  which  the  evidence  was 
properly  excluded.  Burlbot  v.  Hall,  89  Neb. 
889,  68  N.  W.  638. 

It  is  nised  that  the  court  erred  in  failing 
to  instmct  the  Jury  respecting  the  rights  of 
the  partlea,  respectivdy,  under  the  terms  of 
tbe  contract  of  lease.  Under  the  Issue  as 
made  by  tbe  pi^wHingB,  this  question  was  Im- 
material. In  the  answer  the  plaintiff  In  er- 
ror states  that  the  goods  were  taken  and  sold 
by  virtue  of  the  authority  conferred  by  the 
bill  ot  sale,  and  the  right  to  take  possession 
and  sell  under  the  lease  was  not  of  the  is- 
sues. 

It  is  claimed  tbe  trial  Judge  erred  in  re- 
fusing to  give  instruction  designated  "1st," 
requested  by  plaintiff  in  error.  This  instruc- 
tion was  in  reference  to  an  agreement,  which 
plaintiff  in  error  asserted  was  made  between 
the  parties,  by  which  the  stock  of  goods  was 
to  be  disposed  of  at  a  private  sale,  and  which, 
it  was  further  contended,  constituted  a  waiver 
of  any  right  to  have  the  sale  advertised 
made  by  public  auction.  We  do  not  think 
there  was  any  evidence  requiring  the  submis- 
sion of  this  question  of  waiver  to  the  Jury. 
Consequently  it  was  not  error  to  refuse  the 
charge  presented  aipd  requested  to  be  given. 

Under  the  assignment  of  "errors  at  law 
occurring  at  the  trial  and  duly  excepted  to," 
the  counsel  argue,  as  erroneous,  two  rulings 
of  the  trial  court  in  the  admission  of  evidence. 
This  form  of  assignment  in  tbe  petition  in 
error  was  insufficient  to  raise  the  questions 
presented.  Assignments  in  a  petition  in  er- 
ror in  regard  to  the  admission  of  evidence 
must  be  specific,  and  point  out  the  roliugs  of 
which  complaint  is  made. 

It  is  further  urged  that  the  verdict  is  con- 
trary to  the  evidence.  A  number  of  the  facts 
were  undisputed.  As  to  others  the  evidence 
was  conflicting,  notably  as  to  whether  the  bill 
of  sale  was  in  fact  a  security  for  tbe  pay- 
ment of  a  debt,  and  in  effect  a  mortgage, 
and  on  tbe  subject  of  tbe  value  of  tbe  goods 
and  fixtures.  But  on  these,  as  on  all  other 
essential  points,  there  was  sufficient  evidence 
to  sustain  the  finding  of  the  Jury.  The  Judg- 
ment of  the  district  court  is  affirmed. 


HORBACH  V.  TYEEBLIi  et  aL 
(Supreme  Court  of  Nebraska.     May  19,  1808.) 

HOMESTSAD  — COXVETANCB  — ACKNOWLKDOMKNT— 

NBCKSsm— Wro  hat  Take— DnquALiri- 
CATioK  or  Intbkest. 

1.  The  functions  of  an  acknowledgment  to 
s  deed  are  twofold:  (1)  To  BUthorize  tbe  deed 
to  bo  given  in  evidence  without  further  proof 
of  its  execution;  (2)  to  entitle  it  to  be  recorded. 
And,  unless  the  real  estate  conveyed  or  Incum- 
bered be  tbe  homestead  of  the  grantors,  an 
acltnowlcdjfment  is  not  essential  to  the  validity 
of  the  conveyance. 

2.  A  conveyance  of  real  estate,  such  real 
estate  being  the  homestead  of  tbe  grantors.  Is, 
unless  acknowledged,  absolutely  void. 

3.  In  this  state  the  act  of  an  officer  in  tak- 
ing the  aclcnowledgment  of  a  grantor  to  a  con- 
veyance of  real  estate  is  a  ministerial  one. 

4.  The  fact  that  one  is  shown  to  be  a  sec- 
retary and  treasurer  of  a  corporation  will  not 
anthorize  the  presumption  that  he  la  a  stock- 
holder of  such  corporation. 

6.  What  relationship  or  what  interest  pos- 
sessed by  an  officer  disqualifies  him  from  taking 
an  acknowledgment  must  be  determined  from 
tbe  facts  and  circumstances  of  tbe  case  in 
which  tbe  question  is  presented  rather  than  by 
any  general  rule. 

6.  A  notary  public  is  not  disqualified  from 
taking  an  acknowledgment  of  a  mortgage  made 
to  a  corporation  merely  because  it  is  shown  that 
he  was  at  tbe  time  secretary  and  treasurer  of 
the  mortgagee,  it  not  appearing  that  he  was  a 
stockholder  in  such  eoriwratien,  or  othnwise 
lieneficially  interested  In  having  the  mortgage 
made. 

Ryan,  C,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty;  Irvine,  Judge. 

Action  by  John  A.  Horbach  against  Sarah 
J  Tyrrell  and  others.  From  a  Judgment  for 
plaintiff,  defendants  Julia  M.  Schenck  and  the 
O.  F.  Davis  Company  appeaL    Reversed. 

Kennedy  &  Learned  and  W.  H.  Crow,  for 
appellants.  Blair  &  Gobs,  E.  B.  Thomas,  and 
Howard  B.  Smith,  for  appellee. 

RAGAN,  C.  John  A.  Horbach  brought  this 
suit  In  equity  to  the  district  court  of  Doughs 
county  to  foreclose  a  real-estate  mortgage  ex- 
ecuted and  delivered  to  him  by  Isaac  Tyrrell 
and  Sarah  J.,  his  wife.  The  mortgage  con- 
veyed the  east  50  feet  of  the  west  400  feet 
of  lot  2  In  Bartlett's  addition  to  the  city  of 
Omaha,  and  lot  21  in  block  23,  Sheridan 
Place,  city  of  Omaha.  The  mortgage  bore 
date  May  2,  1890,  and  was  filed  for  record  in 
the  office  of  the  register  of  deeds  of  Douglas 
county  May  5,  1890.  Prior  to  the  bringing  of 
this  suit  Isaac  Tyrrell  died  Intestate.  His 
widow  and  heirs  and  George  L.  Wass,  his  ad- 
ministrator, were  made  defendants  to  this  ac- 
tion. On  the  trial  tbe  court  appointed  Elmer 
C.  Thomas,  an  attorney  of  the  court,  guardian 
ad  litem  for  the  minor  children.  Julia  M. 
Schenck  and  the  O.  F.  Davis  (Company,  a  cor- 
poration, were  also  made  parties  to  the  action, 
and  filed  cross  petitions.  Julia  M.  Schenck 
sought  to  foreclose  a  mortgage  bearing  date 
May  16,  1887,  executed  by  Tyrrell  and  wife 
to  the  O.  F.  Davis  0>mpany  on  the  said  east 
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60  feet  of  the  weet  400  feet  of  lot  2  In  Bart- 
lett's  addition,  she  being  the  assignee  of  the 
O.  F.  Davis  Company.  This  mortgage  was 
recorded  In  the  office  of  the  register  of  deeds 
of  Douglas  connty  on  the  ISth  of  May,  1887. 
The  O.  F.  Davis  Company  sought  to  foreclose 
a  mortgage,  dated  May  16, 1887,  and  recorded 
May  23,  1887,  executed  by  Tyrrell  and  wife 
to  it,  on  the  same  premises  described  in  the 
mortgage  assigned  by  the  Davis  Company  to 
Schenck.  If  all  these  mortgages  are  valid, 
the  mortgage  of  Julia  M.  Schenck  is  a  first, 
and  the  mortgage  of  the  O.  F.  Davis  Company 
a  second,  lien  upon  all  the  real  estate  de- 
scribed therein,  and  the  mortgage  of  Horbach 
a  third  lien  upon  the  property  described  in 
the  Schenck  and  O.  F.  Davis  Company  mort- 
gages and  a  first  lien  on  lot  21,  block  23,  Sher- 
idan Place.  By  the  decree  of  the  district  court 
the  mortgage  of  Horbach  was  held  to  be 
valid,  and  the  mortgages  sought  to  be  fore- 
closed by  Schenck  and  the  O.  F.  Davis  Com- 
pany were  adjudged  void.  From  this  decree 
the  O.  F.  Davis  Company  and  Jnlia  M. 
Schenck  have  appealed. 

1.  The  O.  F.  Davis  Company,  to  whom  the 
mortgages  adjudged  void  were  made  and  de- 
livered, was,  at  the  time,  a  domestic  corxMra- 
tion.  The  real  estate  conveyed  by  the  mort- 
gages was  the  homestead  of  Tyrrell  and  wife, 
and  the  notary  public  who  took  the  ackuowl- 
edgment  of  Mr.  and  Mrs.  Tyrrell  to  the  mort- 
gages was,  at  the  time,  the  secretary  and 
treasurer  of  the  O.  F.  Davis  Company,  mort- 
gagee. The  learned  district  court  was  of  opin- 
ion that  the  notary  public,  by  reason  of  his 
relation  to  the  mortgagee,  was  disqualified 
from  taking  the  acknowledgment  of  Mr.  and 
Mrs.  Tyrrell,  and  that  therefore  the  mortgages 
were  absolutely  void.  Conveyances  of  real 
estate  in  this  state,  except  leases  for  one  year 
or  for  a  less  time,  if  executed  In  this  state, 
are  required  by  the  statute  to  be  signed  by 
the  grantor,  being  of  lawful  age,  in  the  pres- 
ence of  at  least  one  competent  witness,  and 
to  be  acknowledged  or  proved.  See  section  1, 
c.  73,  Comp.  St.  1895.  And  by  section  2  of 
said  chapter  it  is  provided  that  the  grantor 
must  acknowledge  the  Instrument  to  be  his 
voluntary  act  and  deed.  In  Burbank  v.  Ellis, 
7  Neb.  166;  Harrison  v.  McWhlrter,  12  Neb. 
152,  10  N.  W.  545;  Buck  v.  Gage,  27  Neb. 
306,  43  N.  W.  110;  Connell  v.  GaUigher,  36 
Neb.  749,  55  N.  W.  229.— it  was  held  that 
the  functions  of  an  acknowledgment  to  a 
deed  are  twofold:  (1)  To  authorize-  the  deed 
to  be  given  in  evidence  without  further  proof 
of  its  execution:  and  (2)  to  entitle  it  to  be 
recorded.  It  was  further  held  that  the  ac- 
knowledgment of  a  deed  to  real  estate  was  no 
part  of  the  deed  itself.  We  must  not  be  un- 
derstood as  questioning  In  the  slightest  de- 
gree the  correctness  of  these  decisions;  but 
the  real  estate  described  in  the  conveyances 
considered  in  those  cases  was  not  the  home- 
stead of  the  parties  making  the  conveyances, 
and  the  decisions  had  no  reference  to  the  ac- 
knowledgment of  conveyances  affecting  the 


homestead  of  the  grantora.  In  1879  the  legis- 
lature passed  an  act  entitled  'homesteads." 
This  is  now  chapter  36,  Comp.  St  1895.  Sec- 
tion 4  of  this  chapter  is  as  follows:  "The 
homestead  of  a  married  person  cannot  be  con- 
veyed or  Incumbered  unless  the  instrument  by 
which  It  is  conveyed  or  incumbered  is  execut- 
ed and  acknowledged  by  both  husband  and 
wife."  The  obvious  purpose  of  this  statute 
Is  to  render  all  conveyances  or  incumbrances 
made  of  a  homestead  absolutely  void,  unless 
snch  conveyances  are  not  only  signed  and 
witnessed,  but  acknowledged,  by  both  the 
husband  and  the  wife.  It  therefore  follows 
that  the  mortgrages  of  the  appellants  Schenck 
and  the  O.  F.  Davis  Company  are  void,  even 
as  between  the  parties  thereto,  if  those  mort- 
gages were  not  duly  acknowledged;  that  is, 
if  the  officer  who  took  the  acknowledgment 
of  the  grantors  therein  was  disqualified  from 
taking  such  acknowledgment 

2.  In  what  character  or  capacity  does  an 
officer  act  in  taking  the  acknowledgment  of  a 
grantor  to  a  conv^adce  of  real  estate?  la 
the  act  Judicial  or  mindgterlalT  Section  2,  c. 
73,  supra,  only  requires  the  grantor  to  ac- 
knowledge the  instrument  to  be  his  voluntary 
act  and  deed;  and  the  requirement  ot  sec- 
tion 3  of  said  chapter  is  that  he  may  make 
such  an  acknowledgment  before  a  Judge  or 
clerk  of  any  court  or  some  Justice  of  the 
peace  or  notary  public.  No  statute  of  which 
we  are  aware  declares  that  the  act  of  taking 
an  acknowledgment  is  or  shall  be  held  to  be 
a  Judicial  one;  and  section  1,  art  6,  of  the 
constitution  of  the  state  declares  that  "thf 
judicial  power  of  this  state  shall  be  vested  in 
a  supreme  court  district  courts,  county 
courts.  Justices  of  the  peace,  police  magis- 
trates, and  in  such  other  courts  Inferior  to 
the  district  courts  as  may  be  created  by  law 
for  cities  and  incorporated  towns."  Judicial 
power,  it  would  seem,  is  the  authority  of 
some  person  or  tribunal  to  bear  and  deter- 
mine a  controversy,  and  to  reduce  snch  de- 
termination to  a  Judgment  or  decree  binding 
the  parties  thereto.  But  the  acknowledgment 
by  a  grantor  that  he  executed  a  conveyance 
is  merely  his  voluntary  admission  that  be 
has  done  so.  The  officer  taking  the  acknowl- 
edgment has  no  power  to  compel  a  grantor 
to  attend  before  him,  and  no  power  to  coerce 
an  answer  as  to  whether  he  did  execute  a 
conveyance;  and,  upon  the  theory  that  the 
act  of  an  ofileer  in  taking  an  acknowledg- 
ment is  a  ministerial  one,  the  supreme  court 
of  Massachusetts  held,  in  Learned  v.  Rile;, 
14  Allen,  109,  that  the  acknowledgment  of  a 
deed  might  be  taken  by  a  Justice  of  the 
peace  out  of  the  county  in  which  he  resides. 
The  cases  in  which  the  qaeetion  has  been 
considered  are,  however,  by  no  means  har- 
monious. They  are  collated  in  1  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  at  pages  487-488,  and  It 
Is  there  said  that  the  weight  of  authority  is 
that  the  act  of  an  officer  In  taking  an  ac- 
knowledgment of  a  real-estate  conveyance  li 
a  ministerial  one.    Following  are  some  of  the 
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anthorltles  tbere  collated  which  hold  sacb  act 
to  be  Judicial:  Griffith  y.  Ventress,  91  Ala. 
386,  8  South.  S12;  Wedd  y.  Herman,  69  CaL 
614;  Steyene  y.  Hampton,  46  Mo.  404;  Long 
▼.  Orews,  lis  N.  a  266,  18  &  E.  499;  Coyer 
y.  Manaway,  IIB  Pa.  St  338.  8  Atl.  393;  Bow- 
den  T.  Parrlsh,  86  Va.  67,  9  S.  B.  616;  Pick- 
ens T.  Knlselr,  29  W.  Va.  1,  11  a  B.  932; 
Johnston  y.  Wallace,  68  MlSB.  831.  In  Was- 
son  y.  Connor,  64  Miss.  351,  the  court  said: 
"It  la  eyldent  that  the  talcing  of  an  acknowl- 
edgment of  a  grantor  la  a  guasl  judicial  act 
*  *  *  The  officer  who  takes  an  acknowl- 
edgment acts  In  a  judicial  character  In  deter- 
mining whether  the  person  representing  him- 
self to  be  *  *  *  the  grantor  named  In  the 
conyeyance  actually  Is  the  grantor.  He  de- 
termines, farther,  whether  the  person  thus 
adjudged  to  be  the  grantor  does  actually  and 
truly  acknowledge  before  him  that  he  exe- 
cuted the.  Instrument"  In  White  y.  Connelly, 
106  N.  a  66,  11  &  B.  1T7,  It  was  held  that 
the  detk  of  a  superior  court.  In  adjudicating 
a  certificate  of  acknowledgment,  and  admit- 
ting the  Instrument  to  probate,  and  ordering 
registration,  acts  judicially.  The  following 
are  some  of  the  authorities  which  hold  that 
such  an  act  Is  a  ministerial  one:  Blllott  y. 
Peirsol,  1  Pet  338;  HIU  y.  Bacon,  43  m.  477; 
Beoley  y.  Curtis,  92  Ky.  606,  18  S.  W.  367; 
Qibson  y.  Bank,  69  Me.  679;  Scanlan  y. 
Wright  13  Pick.  523;  Bank  y.  Hoye,  45  Minn. 
40,  47  N.  W.  449;  Truman  y.  Lore,  14  Ohio 
St  144;  Wnilamaon  y.  Oarskadden,  36  Ohio 
St  664;  Lewis'  Lessee  y.  Waters,  3  Har.  & 
McH.  430.  The  conflict  in  the  authorities  ia 
probably  due  to  the  peculiar  statutes  of  the 
various  states  on  the  subject  of  acknowledg- 
ments. In  Dock  Co.  y.  Russell,  68  111.  426, 
and  Kerr  y.  RuaseU,  69  lU.  666,  the  supreme 
court  of  Illinois  held  that  an  officer.  In  tak- 
ing the  acknowledgment  of  a  married  woman, 
acted  judicially.  But  when  the  acknowledg- 
ments considered  In  those  cases  were  taken, 
the  statute  of  lUinois  required  of  an  olflcer 
taking  the  acknowledgment  of  a  married 
woman  to  make  her  acquainted  with  and  ex- 
plain to  her  the  contents  of  the  conyeyance, 
to  examine  her  separate  and  apart  from  her 
husband  as  to  whether  she  executed  the  con- 
veyance yoluntarily,  freely,  and  without  the 
compulsion  of  her  husband,  and  to  make  a 
certificate  accordingly.  See  section  17,  c.  24, 
St  111.  1866.  Subsequently  the  legislature  re- 
pealed this  statute,  and  enacted  another  pro- 
ylding  in  efTect  that,  If  a  married  woman 
should  join  with  her  husttand  in  the  execu- 
tion of  a  conyeyance  of  real  estate,  she 
should  be  bound  and  concluded  by  the  same 
in  the  same  manner  as  If  she  were  sole;  that 
the  acknowledgment  of  a  married  woman  to 
a  conyeyance  of  real  estate  might  be  taken 
the  same  as  if  she  were  a  feme  sole,  and 
have  the  same  effect  See  Seaa.  Laws  111. 
1868,  p.  350.  After  the  passage  of  the  stat- 
ute quoted  aboye,  the  supreme  court  of  lUl- 
noia,  in  People  v.  Bartela,  138  HI.  322,  27  N. 
B.  1001,  held  that  the  taking  of  an  acknowl- 


edgment of  a  married  woman  to  a  conyey- 
ance of  real  estate  was  a  ministerial  act 
Magruder,  0.  J.,  speaking  for  the  court  said: 
"The  doctrine  that  the  taking  of  an  acknowl- 
edgment is  a  judicial  act  had  its  origin  in  the 
consideration  of  acknowledgments  by  mar- 
ried women,  where  the  officer  is  required  to 
make  the  priyy  examination  herein  referred 
to,  and,  as  applied  to  such  cases,  the  doc- 
trine la  sound."  He  then  cites  Dock  Co.  y. 
RuaseU  and  Kerr  y.  Russell,  supra,  and  re- 
marks that  in  these  cases  "the  acknowledg- 
ments were  by  married  women,  and  the  cer- 
tificates stated  that  they  were  examined  sep- 
arate and  apart  from  their  husbands,  •  •  • 
as  required  by  the  statute  then  in  force.  In 
those  cases  the  taking  of  the  acknowledg- 
ment was  correctly  held  to  be  a  judicial  act 
But  the  present  statute  of  this  state  no  longer 
requires  the  separate  examination  of  a  mar- 
ried woman  in  order  to  rellnqutsh  her  dower 
or  conyey  her  separate  estate.  She  ia  treuiuil 
as  though  she  were  feme  sole."  nie  stat- 
utes of  this  state  require  nothing  more  of  a 
married  woman  than  is  required  of  her  hus- 
band to  make  effectual  a  conyeyance  of  her 
real  estate  or  a  conyeyance  of  her  dower  in- 
terest in  the  real  estate  of  her  husband.  All 
that  is  required  of  either  a  husband  or  wife 
is  that  they  shall  erign  the  conyeyance,  that  It 
shall  be  witnessed,  and  that  they  shall  ac- 
knowledge the  signing  of  the  instrument  to 
be  their  yoluntary  act  and  deed.  If  the  real 
estate  described  in  the  conyeyance  is  a  home- 
stead, then  it  must  l>e,  not  only  signed  and 
witnessed,  but  it  must  be  acknowledged,  in 
order  to  be  good  eyen  between  the  parties; 
and  If  not  a  liomestead,  the  conyeyance,  if 
signed,  witnessed,  and  deliyered,  will  pass 
the  title  between  the  parties.  We  think  that 
the  weight  of  authority  is  to  the  effect  that 
the  act  of  an  officer  in  taking  the  acknowl- 
edgment of  a  grantor  to  a  conyeyance  of  real 
estate  is  a  mere  ministerial  act 

8.  This  brings  us  to  the  precise  question  in 
this  case,  namely,  was  the  acknowledgment 
of  Mr.  and  Mrs.  Tyrrell  to  the  mortgages  on 
their  homestead,  taken  by  the  notary  public, 
yold  because  of  the  fact  that  such  notary 
public  was  then  and  there  the  secretary  and 
treasurer  of  the  mortgagee.  There  ia  no  eyi- 
dence  in  the  record  that  thla  notary  puMlc 
had  any  interest  whatever  in  the  corporation 
mortgagee.  No  law  of  this  state  requires  that 
a  secretary  or  treasurer  of  a  corporation  shall 
be  a  stockholder  thei-eof,  and,  simply  because 
the  evidence  shows  that  a  person  is  secretary 
and  treasurer  of  a  corporation,  the  court 
ought  not  to  presume  that  he  was  therefore  a 
stockholder  in  such  corporation.  Bank  y. 
Rivers  (Fla.)  18  South.  850.  What  interest 
and  what  relationship  possessed  by  an  officer 
disqualifies  him  from  taking  an  acknowledg- 
ment of  a  conveyance  of  real  estate?  We 
have  not  been  cited  to  any  authority,  nor 
have  we  been  able  to  find  one,  which  lays 
down,  or  attempts  to  lay  down,  any  rule 
which  wlU  afford  in  all  cases  a  safe  test  for 
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determining  whetlmr  an  officer  is  tUsqnalifled, 
by  reason  of  hla  relationslilp  or  Interest,  from 
taking  an  acknowledgment  In  any  particular 
case.  Whether  such  disqualification  exists 
In  any  case  must  be  determined  from  the 
peculiar  facts  and  drcumstances  of  that  case. 
No  statute  exists  in  this  state  which  pre- 
scribes what  relationslilp  or  interest  of  an 
ofBcer  sliali  disqualify  him  from  taking  an 
acknowledgment  in  any  given  case,  but  it 
would  seem  that,  on  grounds  of  public  policy, 
an  officer  should  be  disqualified  from  taking 
an  acimowledgment  whose  direct  and  bene- 
ficial interest  would  tie  subserved  in  having 
the  conveyance  made  which  he  aclmowl- 
edged;  and  perhaps  it  may  be  said,  as  a  very 
general  proposition,  that  an  ofBcer  who  Is  a 
party  to  a  conveyance,  or  Interested  therein, 
is  disqualified  from  taking  the  acknowledg- 
ment of  the  grantor. 

What  relationship  and  what  interest  disqual- 
ifies an  officer  from  taking  an  acloiowledg- 
ment  has  been  many  times  considered  by  the 
courts,  as  an  examination  of  the  following 
authorities  will  show:  In  Hammers  v.  Dole, 
01  111.  307,  it  was  held  that  the  acknowledg- 
ment of  a  mortgage  taken  before  a  Justice  of 
the  peace,  who  was  also  the  mortgagee,  is 
void  as  to  third  parties,  notwitlistanding  the 
fact  that  he  is  the  only  justice  in  the  town- 
ship qualified  to  take  acknowledgments.  In 
Brereton  v.  Bennett,  25  Pac.  810,  the  supreme 
court  of  Colorado  held:  "The  fact  that  the 
officer  taking  the  acknowledgment  of  a  chat- 
tel mortgage  was  the  partner  of  the  mort- 
gagee, and  negotiated  the  loan  secured  by  the 
mortgage,  does  not  render  the  mortgage 
fraudulent  and  void  as  to  other  mortgage 
creditors,  when  it  is  not  shown  that  he  was  a 
party  In  interest  to  either  the  lien  or  the 
note."  In  Stevenson  v.  Brasher,  90  Ky.  23, 
13  S.  W.  242,  the  court  of  appeals  of  Ken- 
tucky held  that,  where  only  the  county  clerk 
and  his  deputies  are  authorized  to  take  ac- 
knowledgments of  deeds,  the  deik  may  take 
the  acknowledgment  of  a  deed  in  which  he  is 
grantee.  Chapter  37,  S  2,  of  the  Revised  Code 
of  North  Carolina  permits  a  deputy  clerk  to 
take  the  probate  of  a  deed.  In  Piland  v. 
Taylor,  118  N.  C.  1,  18  S.  B.  70,  it  was  held 
that  the  fact  that  the  cleriic  was  grantee  did 
not  invalidate  the  probate  taken  by  the  depu- 
ty. The  statutes  of  Michigan  provide  that 
a  judicial  sale  shall  be  made  by  the  sheriff 
or  nndersherlff,  and  the  deed  executed  by 
the  officer  making  the  sale.  In  Cook  v.  Fos- 
ter, 96  Mich.  610,  55  N.  W.  1019,  the  supreme 
court  of  that  state,  in  construing  this  statute, 
held  that  a  deed  executed  by  an  nndersherlff 
might  be  acknowledged  by  the  sheriff,  he 
being  a  notary  public.  In  Ewlng  v.  Vanne- 
wltz,  8  Mo.  App.  602,  Append.,  it  was  held 
that  the  acknowledgment  of  a  deed  of  fore- 
closure made  by  a  sheriff  as  trustee  under  a 
deed  of  trust  may  be  taken  by  a  notary  who 
is  also  deputy  sheriff.  In  Bank  v.  Conway, 
1  Hughes  (U.  S.)  37,  Fed.  Cas.  No.  10,037,  It 
was  neid  that  "a  notary,  who  was  one  of  the 


beneficiaries  mider  a  deed  «rf  trust,  might 
take  the  grantor's  acknowledgment."  In 
WithetB  v.  Baird,  7  Watts,  227,  it  was  held 
that  an  officer  who  is  bound  to  make  title 
through  third  persons  Is  tn  far  interested  in 
the  conveyance  as  to  be  dlsQnalified  to  take 
the  acknowledgment  of  the  wife  of  the  gran- 
tor. In  Sample  v.  Irwin,  45  Tex.  567,  it  was 
held  that  a  notary  who  Identtfies  himself  with 
the  transactkm  by  placing  his  name  on  the 
face  of  a  deed  of  trust  as  the  avowed  agent 
of  one  of  the  parties  cannot  acknowledge  the 
Instrument  In  Nlcfaola  r.  Hampton,  46  Ga. 
253,  it  was  held  that  a  notary,  who  is  also 
attorney  for  the  mortgagor,  cannot  take  bis 
client's  acknowledgment  of  the  mortgage. 
But  in  Blersr  v.  Frets,  32  Kan.  880,  4  Pac. 
284,  it  was  held  that  an  acknowledgment  of 
a  mortgagor  was  good,  although  taken  by  an 
attorney  for  the  mortgagee.  In  Penn  ▼. 
Oarvin,  56  Ark.  611,  20  S.  W.  419.  it  was 
hdd  that  a  notary  who  acted  as  agent  of  a 
mortgagor  in  obtaining  the  loan  secured  by 
the  mortgage  is  not  so  interested  as  to  be  dis- 
qualified to  take  the  acimowledgment  of  tbe 
mortgage.  In  Kutch  v.  HoUey,  77  Tex.  220, 
14  S.  W.  32,  it  was  held  that  a  married 
woman's  acimowledgment,  taken  by  a  notary 
who  was  the  attorney  of  her  husband,  bat 
not  beneficially  Interested  la  the  deed,  la  val- 
id. In  Bank  v.  Radtke,  87  Iowa,  363,  54  N. 
W.  435,  it  was  held  that  the  ackno^edgment 
of  a  chattel  mortgage  made  to  a  partnership 
before  a  notary  who  is  one  of  the  partnera 
is  void  as  to  third  parties  without  actual  no- 
tice. In  Long  V.  Crews,  113  N.  0.  256,  18 
S.  B.  499,  it  was  held  that  the  admowledg- 
ment  of  a  trust  deed  before  a  notary  who  is  a 
preferred  creditor  therein  is  a  nnlllty.  In 
Lynch  v.  Livingston,  6  N.  Y.  42%  it  was 
held  that  a  commissioner  of  deeds  may  take 
the  acknowledgment  of  a  deed,  although  so 
related  to  the  makers  as  to  be  disqualified  to 
act  as  judge  or  juror  In  a  trial  where  they 
are  parties.  In  Paper  Co.  t.  O'Donglierty, 
81  N.  ¥.  474,  it  was  held  that  a  justice  of  tbe 
peace  may  take  the  acknowledgment  of  a 
deed  In  which  his  father  is  grantor  and  his 
wife  grantee.  In  Jones  v.  Porter,  69  Miss. 
628,  it  was  held  that,  if  tbe  officer  Is  bene- 
ficially interested,  his  taking  tbe  acknowl- 
edgment of  a  relative  would  be  void  on 
that  ground,  and  that  the  acknowledgment 
of  a  deed  before  the  husband  of  the  grantee 
therein  was  void.  In  Kimliall  v.  Johnson, 
14  Wis.  734,  it  was  held  that  "the  acknowl- 
edgment of  a  mortgage  made  to  a  married 
woman  is  not  invalid  because  taken  before 
the  husband  of  the  mortgagee,  who  was  a 
Justice  of  the  peace."  In  Bank  ▼.  Roberts, 
9  Mont.  323.  23  Pac.  718,  it  was  held  that 
a  notary  who  is  the  attorney  and  nepbew 
of  the  party  to  tlie  deed  is  not  so  interest- 
ed as  to  be  disqualified  to  take  the  acknowl- 
edgment of  the  deed.  In  Sawyer  y.  Cox, 
63  IlL  180,  it  was  held  that  "an  officer  of  a 
corporation,  whose  duty  it  is  to  countersign 
and  register  its  deeds,  is  not  ttaoeby  dls- 
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qoaUiled  from  taktng  acknowledgment  there- 
of as  a  notary,  his  algnatore  not  being  nece>- 
sary  to  the  vaUdity  of  the  Instmment" 

Theae  are  not  all  the  cases,  by  any  means. 
In  which  this  qoestlon  has  been  considered; 
but  they  serve  to  show  the  futility  of  any 
attempt  to  lay  down  any  general  rule  upon 
the  subject  We  reach  the  oondnsioa  that  a 
notary  public  Is  not  disqualified  from  talcing 
an  acknowledgment  of  a  mortgage  made  to  a 
corpomtlon  of  which  be  Is  secretary  and 
treasurer.  It  not  appearing  that  he  was  a 
stockholder  In  snch  eorporatloa,  or  otherwise 
beneficially  Interested  In  having  the  convey- 
ance made.  The  decree  appealed  from  is  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court  for  further  proceedings  tn  accord- 
ance with  this  opinion.  Reversed  and  re- 
manded. 

IRYINB,  a,  having  presided  on  the  trial  in 
the  court  below,  took  no  part  in  the  eonsld- 
eration  here  of  the  case.    RYAN,  O.,  dissents. 


HAVBMBYBR  v.  DAHN  et  al. 
(Supreme  Coort  of  Nebraska.     May  20,  1806.) 

COXTBIASCB  OP  HOMRSTEAT)— VALrDITT— AC- 
■NOWLEnOMB^T. 

1.  A  conveyance  of  real  estate,  snch  real 
estate  being  the  homestead  of  the  grantors,  is, 
Duless  acknowledged,  absolutely  void. 

2.  An  attorney,  who  is  a  ootary  public,  is 
not  disqualified  from  taking  an  acknowledg- 
ment of  a  mortgage  made  to  his  client  merely 
because  he  holds  for  collection  the  claim  se- 
cured by  such  mortgage;  it  not  appearing  that 
the  attorney  had  any  beneflcfal  interest  in  hav- 
ing the  mortgage  made,  nor  that  the  amount  of 
his  compensation  in  any  manner  depended  up- 
on such  mortgage  boine  mnde.  Horbach  v. 
Tyrrell  (Neb.)  OT  N.  W.  485,  followed. 

Ryan,  C,  dissenting. 
(SylUbBS  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Irvine,  Judge. 

Action  by  John  C.  Havemeyer  against  Mar- 
cus Dahn  and  Barbara  Dahn  and  others. 
From  the  decree,  Storz  and  another  appeal. 
Reversed. 

Lake,  Hamilton  &  Maxwell,  for  appellants. 
Wnt.  H.  Crow  and  Joseph  Crow,  for  appel- 
lees. 

RAOAN,  C.  John  C.  Havemeyer  brought 
this  suit  in  equity  to  the  district  court  of 
Douglas  county  against  Marcus  Dahn  and 
Barbara  Dahn,  his  wife,  to  foreclose  a  real- 
estate  mortgage.  A  corporation  known  as 
the  O.  F.  Davis  Company  and  a  co-partner- 
ship known  as  Storz  &  Her  were  also  made 
defendants  to  the  action.  The  latter  two 
filed  cross  petitions  by  which  they  also 
sought  to  foreclose  mortgages  held  by  them 
upon  the  real  estate  of  Dahn.  By  the  de- 
cree of  the  district  court  Havemeyer  and  the 
O.  F.  Davis  Company  were  given  liens  upon 
the  real  estate  as  prayed  for  in  their  petition 
and  cross  petition;  but  the  district  court  de- 


Died  the  prayer  of  the  cross  petition  of  Store 
&  Uer,  and  dismissed  the  same,  and  from  this 
decree  they  have  appealed. 

1.  It  appears  from  the  special  findings  of 
the  district  court  that  one  Kopald  was  in- 
debted to  Storz  &  Her,  and  as  an  evidence 
of  this  indebtedness  he  executed  to  them  his 
note,  and  this  note  was  signed  by  the  ap- 
pellee Marcus  Dahn,  and  the  note  secured 
by  a  mortgage  upon  the  homestead  of  Dahn 
and  wife  to  Stoiz  &  Ber.  The  notary  public 
who  took  the  acknowledgment  of  this  mort- 
gage was  an  attorney  at  law,  and  the  attor- 
ney and  agent  of  Ston  &  Iler  for  the  pur- 
pose of  collecting  the  debt  owing  to  them 
from  ECopald,  and  procured  Dahn  and  his 
wife,  as  they  alleged,  by  fraud  and  false  rep- 
resentations to  execute  the  mortgage.  The 
learned  district  coiurt  was  of  opinion  that,  be- 
cause the  notary  puUlc  who  took  this  admowl- 
edgment  was  the  agent  and  attorney  of  the 
mortgagee,  be  was  therefore  disqualified  to 
take  the  acknowledgment,  and  tbe  mortgage, 
being  upon  a  homestead,  was  void.  In  Hor- 
bach V.  Tyrrell  (handed  down  at  this  sitting 
of  tbe  court)  67  N.  W.  486,  we  decided  that 
a  notary  public  was  not  disguallfied  from  tak- 
ing an  acknowledgment  of  a  mortgage  made 
to  a  corporation  of  which  he  was  secretary 
and  treasure;  It  not  ai^iearlng  that  he  was 
a  stockholder  In  such  corporation,  or  other- 
wise beneficially  interested  in  having  the  con- 
veyance made.  In  the  case  at  bar  it  Is  not 
fotmd  that  the  notary  and  attorney  who  took 
the  acknowledgment  of  Dahn  and  his  wife 
had  any  benefldal  interest  in  having  the  mort- 
gage made.  It  is  trae  that  he  was  agent  and 
attorney  for  Storz  &  Iler,  but  It  does  not  ap- 
pear that  the  amount  of  his  compensation  in 
any  manner  depended  upon  his  procuring  this 
mortgage,  or  collecting  the  debt  which  it  rep- 
resented. Following  Horbach  v.  Tyrrell,  the 
decree  appealed  from  la  reversed,  and  the 
cause  remanded  to  the  district  court  for  far- 
ther proceedings     Reversed  and  remanded. 

IRVINSi,  C,  not  sitting. 

RYAN,  C.  (dissenting).  I  cannot  concur  In 
the  opinion  prepared  by  Commissioner  RA- 
GAN,  and,  avoiding  needless  repetition  as  far 
as  possible,  I  shall  snbmit  my  views  upon 
tbe  facts  stated  by  him.  I  regard  it  as  of 
no  Importance  whether  the  act  of  a  notary 
public  In  taking  and  certifying  to  an  ac- 
knowledgment Is  to  be  deemed  a  ministerial  or 
Judicial  act  For  me,  it  Is  sufficient  that  the 
homestead  can  be  conveyed  or  Incumbered 
only  by  an  instrument  not  merely  executed, 
but  which,  as  well,  must  be  acknowledged. 
Section  4,  c.  36,  Comp.  St  The  acknowledg- 
ment being  by  statute  constituted  a  substan- 
tive reqtilrement  to  the  existence  of  a  convey- 
ance or  a  mortgage,  it  matters  not  whether 
this  substantive  requirement  is  classified  as  a 
OLlnisterial  or  as  a  Judicial  act.  In  the  case 
under  consideration  the  notary  public  who 
took  and  certified  the  acknowledgment  was 
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at  the  same  time  tbe  secretary  and  treasurer 
of  the  mortgaj^ee,  a  corporation.  The  opin- 
ion, in  which  I  cannot  concur,  holds  that  thUi 
officer  was  not  disqualified  to  certify  to  the 
acknowledgment  because  there  is  found  in 
the  record  no  evidence  that  he  had  any  in- 
terest in  the  corporation  mortgagee.  It  is 
fair  to  assume  that  the  Interest  referred  to  is 
a  pecunlai7  Interest,  for,  in  the  same  connec- 
tion In  the  opinion,  It  is  said:  "No  law  of 
this  state  requires  ttiat  a  secretary  or  treas- 
urer of  a  corporation  shall  be  a  stoddiolder 
thereof,  and,  simply  liecause  the  evidence 
shows  that  a  person  is  secretary  and  treas- 
urer of  a  corporation,  the  court  ought  not  to 
presume  tliat  therefore  he  was  a  stockholder 
in  such  corporation.  •  •  *  Wluit  hiterest 
and  what  relationship  possessed  by  an  officer 
disqualifies  him  from  taking  an  acknowledg- 
ment of  a  conveyance  of  real  estate?  We 
have  not  been  cited  to  any  authority,  nor 
liave  we  been  able  to  find  one,  which  lays 
down,  or  attempts  to  lay  down,  any  rule 
which  will  afford  in  all  cases  a  safe  test  for 
determining  whether  an  officer  is  dlsquall- 
fled,  by  reason  of  Us  relatlonslilp  or  interest, 
from  taking  an  acknowledgment  in  any  par- 
ticular case.  Whether  such  disqnaliflcatlon 
exists  In  any  case  must  be  determined  from 
the  peculiar  facta  and  circumstances  of  that 
case."  Horbach  v.  Tyrrell  (Neb.)  67  N.  W. 
4S5.  Following  the  above  and  other  language 
to  the  same  eftect,  20  cases  were  reviewed  to 
Illustrate  and  enforce  the  proposition  that 
courts  of  last  resort  are  irreconcilably  at  con- 
flict as  to  what  particular  relationship  to  the 
parties  or  subject-matter  should  be  held  to 
disqualify  a  notary  public  to  take  an  acknowl- 
edgment From  this  the  conduslon  seems  to 
be  reached  that  no  court  should  attempt  to  lay 
down  a  rule  by  which  it  will  be  bound,  and 
thereupon,  without  further  reasoning,  the  con- 
clusion is  that,  in  this  particular  case,  the 
mortgage,  though  of  a  homestead,  is  valid. 

In  so  far  as  this  court  seems  at  all  willing 
to  commit  Itself,  it  is  to  the  doctrine  that  only 
a  pecuniary  Interest  in  a  corporation  mortga- 
gee could  disqualify  one  of  its  officers  to  act 
as  a  notary  public  in  taking  the  acknowledg- 
ment which  gives  validity  to  the  incumbniuce 
of  a  homestead.  A  corporation,  as  defined 
by  Chief  Justice  Marshall  In  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  Is  "an  nr- 
tlflcial  being.  Invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law."  It  re- 
quires uc  citation  of  authorities  to  prove  that 
a  corporation  can  only  act  through  Its  of- 
flcets  or  agents.  Indeed,  the  very  definition  of 
the  word  "corporation"  Implies  the  necessity 
of  agency.  It  must  therefore  be  that  what 
arc  ordinarily  described  as  the  acts  of  a  cor- 
poration are  simply  the  acts  of  Its  (^cers, 
and  this  proposition  Is  rendered  none  the  less 
correct  by  the  consideration  that  such  offlcera 
may  employ  special  agents,  such  as  attorneys 
at  law  and  the  like,  to  act  for  the  corporation. 
In  relation  to  a  homestead,  there  Is  required 
to  be  abowB  both  tne  execution  and  the  ac- 


knowledment  of  the  conveyaaoe  or  moitKage. 
Section  347  of  the  Code  of  Civil  Procedurs 
provides  that:  "Every  private  writing,  ex- 
cept a  last  will  and  testament,  after  t>eing 
acknowledged  or  proved  and  certified  in  the 
manner  prescribed  for  the  proof  of  acknowl- 
edgment of  caareyanceB  of  real  property, 
may  be  read  in  evidence  without  further 
proof."  In  Phillips  v.  Bishop,  36  Neb.  4S7, 
53  N.  W.  876.  it  was  held  by  the  court  that 
a  certlflcate  of  admowledgment  of  a  deed 
or  mortgage  in  proper  form  could  be  im- 
peached only  by  clear,  convincing,  and  satis- 
factory proof  that  the  certlflcate  is  false 
and  fraudulent;  and  this  holding  was  re- 
affirmed in  Barker  v.  Avery,  86  Neb.  689.  M 
N.  W.  989.  Furthermore,  in  Phillipa  v.  BiSb 
op,  supra,  it  was  said  tiiat.  '^s  a  general 
rule,  the  unsupported  testimony  of  the  par- 
ty purporting  to  have  made  the  admowledg- 
ment  Is  Insufficient  to  overcome  the  officer's 
certlflcate." 

The  opinion,  to  yrtOxii  I  cannot  sahseribe, 
holds  tliat  a  notary  pnUlc,  sustaining  the  rela- 
tion of  secretary  and  treasurer  to  the  mortga- 
gee, a  corporation,  may  nevertheless  take  and 
certify  the  acknowledgment  of  the  mortga- 
gors, almost  conclusive  though  such  certlflcate 
be  under  the  section  of  the  Code  of  Civil 
Procedure  and  the  adjudicated  cases  just  cit- 
ed. I  desire  briefly  to  recapitulate  that  the 
result  of  this  holding  may  more  dearly  ,ap- 
pear.  In  the  first  place,  a  corporation  must 
act  by  Its  officers,  and  from  this  It  results  that 
Its  officers'  acts  in  the  performance  of  their 
corporate  duties  are  the  acts  of  the  corpora- 
tion. In  the  second  place,  the  officer  t£  such 
corporation  may  take  and  certify  the  acknowl- 
edgment of  the  mortgagors,  and,  "as  a  gen- 
eral rule,  the  unsupported  testimony  of  a  par- 
ty purporting  to  have  made  such  an  acknowl- 
edgment is  insufficient  to  overcome  the  of- 
ficer's certlflcate."  In  the  third  place,  and 
this  Is  the  holding  In  the  opinion  from  which 
I  dissent,  each  case  must  be  determined  from 
the  peculiar  facts  and  circumstances  of  ttiat 
case;  ergo,  this  acknowledgment  was  free 
from  objection.  When  It  is  taken  into  con- 
sideration that  the  corporation,  in  the  only 
manner  in  which  It  could  act,-^hat  is,  by  its 
officers,— took  an  acknowledgment  of  a  ciort- 
gage  to  Itself,  there  is,  to  my  mind,  an  ex- 
quisite suggestion  of  Irony  in  the  general  prop- 
osition, gravely  laid  down,  that  each  case 
must  be  determined  from  the  peculiar  facts 
and  circumstances  of  that  case.  But  there  is 
another  view,  which  may  properly  be  taken 
of  the  relation  of  the  secretary  and  treasurer 
to  the  corporation  mortgagee,  which  arises 
out  of  the  fact  that  the  official  positions  nam- 
ed Imply  the  same  obligations  as  result  from 
any  other  agency.  This  secretary  and  treas- 
urer, being  Its  agent,  owed  to  the  corporation 
of  which  he  was  an  officer  the  duty  of  caring 
for  Its  interests,  to  the  exclusion  of  every  oth- 
er consideration.  Watch  Co.  v.  Manifold.  38 
Neb.  801,  55  N.  W.  236;  JTansen  v.  Williams, 
36  Neb.  869,  55  N.  W.  236;    Oliver  v.  Lanshig 
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(filed  at  thlB  term)  67  N.  W.  196.  With  this 
obligation  resting  upon  Mm,  It  Is  too  much 
to  expect  of  an  agent,  designated  an  "officer," 
that  when,  by  a  simple  certificate  as  to  an  ac- 
knowledgment, he  can  practically  eonclnde 
IMTties  dealing  with  his  principal  as  to  the  ex- 
ecution of  a  mortgage  to  such  principal,  this 
irresponalble  power  will  not  oftentimes  be 
abused.  It  can  make  no  difference  in  prin- 
ciple whether  the  ageni  can  be  financially 
benefited  or  not.  The  requirement  of  interest 
In  the  success  of  his  principal  equally  exists. 
Speaking  of  the  rule  which  makes  this  re- 
qoliement,  it  is  said,  in  Story,  Ag.  {  210:  "This 
rule  la  founded  upon  the  plain  and  obrions 
considerations  that  the  principal  bargains,  in 
the  employment,  for  the  exercise  of  the  disin- 
terested skill,  diligence,  and  zeal  of  the  agent 
for  his  own  exdusire  benefit."  For  my  own 
part  I  cannot  see  that  it  makes  any  difTerence 
in  the  requirement  of  fidelity,  whether  or  not 
the  agent  partakes  in  the  profits  of  the  busi- 
ness of  his  principal;  and  this  participation  is 
what,  for  the  most  part,  is  implied  from  the 
fact  of  being  a  stockholder. 

If  the  foregoing  discussion  has  served  no 
other  purpose,  it  is  hoped  tliat,  at  least,  it  has 
called  attention  to  the  fact  tliat,  in  the  opin- 
ion already  prepared,  there  has  been  no  at- 
tempt made  to  formulate  a  general  rule  as  to 
what  disability  on  the  part  of  the  notary  pub- 
lic will  vitiate  his  certificate  of  acicnowledg- 
ment,  though  It  is  intimated  that  peculiar 
facts  and  circumstances  may  accomplish 
that  result  In  this  situation  there  are  all 
the  disadvantages  which  attend  upon  the  pos- 
sible effects  of  an  unsettled  rule  of  law.  The 
requirement  that  a  mortgage  of  the  home- 
stead must  be  acknowledged,  as  has  already 
been  noted,  is  snlMtantiTe  in  its  nature,  and 
does  not  merely  extend  to  entitling  the  In- 
stmment  to  be  admitted  to  record.  In  this 
respect,  the  law  as  to  the  necessity  of  the 
separate  examination  of  a  married  woman 
being  shown  by  the  certificate  of  acknowl- 
edgment to  make  hers  a  binding  execution  of 
a  deed  affords,  to  my  mind,  a  striking  analo- 
gy; and  I  shall  therefore  review  the  deci- 
sions upon  this  subject  at  some  length.  A 
deed  of  a  married  woman,  the  acknowledg- 
ment of  which  does  not  show  that  she  was 
examined  separate  from  her  husband,  as  pio^ 
Tided  by  Rev.  St  1865,  c.  100,  If  IS,  14,  In 
force  at  the  time  the  deed  was  executed,  is 
▼old.  Kricger  v.  Crocker  (Mo.  Sup.)  21  S.  W. 
170. 

In  Long  V.  Ortws,  18  S.  B.  499,  the  su- 
preme court  of  North  Carolina  had  under  con- 
sideration a  deed  In  which  the  trustee  named 
took  the  acknowledgment  as  a  notary  public. 
Following  a  review  of  a  line  of  decisions  In 
that  state,  the  following  language  occurs:  "It 
is  true  these  were  all  cases  where  the  regis- 
tration and  probate  were  insufficient  be- 
canse  the  acknowledgment  was  made  before 
-an  officer  by  reason  of  his  locality  not  au- 
thorized, or  acting  outside  of  his  local  ]u- 
<ladlctlon,  and  the  ruling  Is  sustained  by  am- 


ple authority  elsewhere.  •  •  •  But  ex- 
actly the  same  principle  still  applies  where 
the  officer  taking  the  acknowledgment  is  dis- 
qnallfled,  not  (as  above)  by  not  acting  within 
the  authorized  locaBty,  bot  by  reason  of  his 
interest  in  the  deed,  either  as  party,  trustee, 
or  cestui  que  trust  1  DevL  Deeds,  {  476,  and 
cases  there  cited.  In  both  cases  alike,  the  ac- 
knowledgment is  taken,  so  to  spealc,  coram 
non  Judice,  and  cannot  authorize  probate  by 
the  derk  and  registration.  Beaman  t.  Whit- 
ney, 20  Me.  418;  Oroesbeck  v.  Seeley,  13 
Mich.  329;  Davis  T.  Beazley,  75  Va.  491; 
Bowden  v.  Parrish,  86  Va.  67,  9  S.  B.  616; 
Brown  t.  Moore,  38  Tex.  645;  Wasson  v. 
Connor,  54  Miss.  351;  Withers  y.  Baird,  32 
Am.  Dec.  754,  and  notes;  1  Am.  &  Bug.  Bnc. 
Law,  145,  note  6;  16  Am.  &  Bug.  Bnc.  Law, 
775."  The  opinion  from  which  was  taken  the 
above  quotation  began  with  the  following 
statement:  "In  this  state  it  is  settled  law 
that  an  acknowledgment  of  a  deed  by  the 
husband,  and  privy  examination  of  the  wife, 
taken  before  a  justice  of  the  peace,  commis- 
sioner, or  notary,  Is  a  judicial,  or  at  least  a 
quasi  Judicial,  act  and,  if  such  officer  Is  not 
aothorized  to  take  it  the  probate  upon  It  by 
the  derk,  and  registration,  are  invalid 
against  creditors  and  purchasers." 

In  Louden  v.  BIythe,  27  Pa.  St  22,  Black, 
J.,  said:  "A  married  woman  may  convey  or 
mortgage  her  land  by  joining  with  her  hus- 
band In  a  deed  for  that  purpose.  But,  to 
make  such  a  deed  valid,  It  Is  necessary  to 
show  by  legal  evidence  that  no  fraud  was 
practiced  upon  her,  but  that  she  executed  it 
with  full  knowledge  of  its  meaning,  purpose, 
and  intent.  It  must  also  be  shown  that  her 
will  was  perfectly  free,  and  that  her  mind 
accorded  with  the  act  If  he  uses  his  in- 
fluence and  power  in  such  manner  as  to  con- 
trol her  unduly,  or  so  as  to  make  her  act 
under  his  will  and  not  her  own,  the  deed  is 
void.  I  do  not  say  that  it  wUl  be  vitiated 
by  the  mere  fact  that  she  yields  to  his  per- 
suasion, even  when  she  does  so  against  her 
better  judgment  But  there  must  be  no  im- 
prisonment of  her  mind,  and  no  unfair  ad- 
vantage taken  of  her  weakness.  She  must 
act  voluntarily,  and  not  by  compulsion,  moral 
or  physical.  These  facts  are  to  be  proved 
In  one  way  only,— that  is,  by  the  certificate 
of  a  judge  or  Justice  that  he  examined  her, 
not  in  the  presence  of  her  husband,  but  sep- 
arately; that  he  made  the  contents  of  the 
deed  fully  known  to  her;  that  she  dedared 
her  execution  of  it  to  t>e  voluntary  and  tree 
from  every  sort  of  coerdon." 

In  Withers  v.  Baird,  7  Watts,  228,  Baird 
had  agreed  to  convey  to  Withers  a  tract  of 
land  by  warranty  deed  subject  to  all  de- 
mands of  the  commonwealth.  Prior  to  the 
agreement,  a  verbal  understanding  existed 
between  Baird  and  Baxter  to  the  effect  that 
they  should  exchange  six  acres  of  the  tract 
to  which  this  contract  related  for  four  acres 
owned  by  Baird.  The  agreement  therefore 
provided  that  unless  this  agreement  was  re- 
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sdnded,  Baird  Bbonld  coarey  the  four  acres, 
instead  of  the  six  for  which  they  were  ex- 
changed, to  Withers.  The  understanding 
was  not  rescinded,  and  to  simplify  matters  It 
was  agreed  that  Baxter  should  convey  direct- 
ly to  Withers.  In  pursuance  of  this  agree- 
ment Baxter  and  wife  executed  a  deed  of  the 
land  to  Withers,  and  delivered  it  to  Balrd. 
Baird.  who  was  a  magistrate,  also  took  Mrs. 
Baxter's  separate  acknowledgment.  Upon 
tender  of  this  deed  to  Withers,  he  refused 
to  accept  it  Gibson,  J.,  in  delivering  the 
opinion  of  the  court,  saiid:  "But  the  acknowl- 
edgment was  palpably  Insufficient  to  bar  the 
dower  of  Baxter's  wife.  The  office  of  a  mag- 
istrate. In  respect  to  private  examination.  Is 
a  judicial  and  a  delicate  one.  Intrusted  with 
the  business  of  inspecting  the  wife's  knowl- 
edge and  will,  he  should  be  superior  to  all 
exceptions  on  the  score  of  impartiality. 
When  he  is  bound  to  procure  her  concur- 
rence, bis  inducement  to  abuse  his  trust  is  as 
strong  as  if  the  conveyances  were  made  to 
himself;  and  it  would  not  be  pretended  that 
his  Judicial  functions  could  be  exercised  In 
his  own  case.  His  responsibility  for  the 
conveyance,  whether  through  himself  or  di- 
rectly to  the  defendant,  made  him  equally  a 
party  in  interest;  and  no  consent  short  of 
an  agreement  by  the  vendee  to  take  a  defec- 
tive title,  which  Is  not  pretended,  could  sup- 
ply the  place  of  a  separate  examination." 

In  Bank  v.  Conway,  1  Hughes,  37,  Fed. 
Gas.  No.  10,037,  Hughes,  J.,  says:  "If  the 
act  be  judicial,  such  as  taking  the  acknowl- 
edgment after  privy  examination,  of  a  mar- 
ried woman,  an  interested  i)er8on  cannot  take 
it"  Just  following  this  proposition  there 
were  cited  several  authorities.  The  abstract 
value  of  this  statement  is,  however,  greatly 
impaired  by  the  fact  that,  just  preceding  the 
above  quotation,  its  author  had  said  that  "the 
teaching  of  the  cases  cited  at  bar  seems  to 
me  plainly  to  be  that  an  interested  person 
may  take  the  acknowledgment  of  a  deed 
when  the  act  is  merely  ministerial."  In  the 
same  case,  however,  Waite,  C.  J.,  dissenting, 
said:  "It  has  been  frequently  decided  that 
an  acknowledgment  before  a  grantee  named 
In  the  deed  was  of  no  effect  Beaman  v. 
Whitney,  20  Me.  413;  Wilson  v.  Traer,  20 
Iowa,  233;  Stevens  v.  Hampton,  46  Mo.  404; 
Oroesbeck  v.  Seeley,  13  Mich.  345.  It  has 
also  been  held  tliat  a  party  Interested  in  a 
deed  cannot  take  and  certify  the  acknowl- 
ment  of  a  married  woman  requiring  a  privy 
examination.  Withers  v.  Baird,  7  Watts, 
228.  The  taking  of  such  an  acknowledgment 
Is  in  some  respects  a  Judicial  act,  and  not 
ministerial  only;  but  in  case  of  an  ordinary 
acknowledgment  it  Is  purely  a  ministerial 
act  Trueman  v.  Lore's  Lessee,  14  Ohio  St 
144;  Lynch  v.  Livingston,  6  N.  Y.  432." 

In  Stevenson  v.  Brasher,  90  Ky.  23,  13  S. 
W.  242,  the  county  clerk  was  held  not  dla- 
qualifled  to  take  an  ordinary  acknowledg- 
ment of  a  deed  In  which  he  had  an  interest; 
but  it  was  said  by  Bennett  J.>  in  delivering 


the  opinion  of  the  court:  "Ete,  b^ng  one  of 
the  parties  to  whom  the  conveyance  was 
made,  and  one  of  the  beneficiaries  of  the 
wife's  acknowledgment,  may  show  that  her 
acknowledgment  was  not  taken  as  the  law 
directs.  The  fact  that  he  was  innocent  io 
this  omission  of  duty  makes  no  differenct^ 
tar  the  wife  cannot  convey  away  her  riglit 
of  dower,  nnlesc  the  requirements  of  the 
statute  are  pursued  in  every  particular;  and 
that  she  shall  be  examined  separately  and 
apart  from  her  husband  is  one  of  the  require- 
ments which  Is  Indispensable,  the  perform- 
ance of  which  devolves  upon  the  clerk  taking 
the  acknowledgment;  and  If  he,  in  taking 
the  acknowledgment  for  his  own  benefit  fails 
to  perform  said  duty,  he  and  his  co-vendees 
should  not  be  permitted  to  profit  by  sudi 
failure,  but  they  should  be  considered  to  have 
failed  to  get  the  wife's  dower  by  the  fraud 
or  laches  of  said  clerk,  and  for  that  reason 
not  entitled  to  It" 

In  Brown  v.  Moore,  88  Tex.  645,  the  entite 
opinion  of  the  court  delivered  by  Walker, 
J.,  was  as  follows:  "James  W.  Moore  and 
Mary  E.,  his  wife,  to  secure  the  payment  of 
$1,100  to  Elisa  A.  Brown,  executed  a  deed 
of  trust  to  Oscar  Farlsh  over  lots  12,  13,  and 
14,  In  block  136,  in  the  city  of  Galveston,  to- 
gether with  two  slaves.  The  trustees  took 
the  acknowledgment  of  the  wife  to  the  deed. 
The  property  mortgaged  was  her  separate 
property.  The  trustee  was  tnterested  in  the 
conveyance  to  the  extent  of  his  commission, 
and  was  therefore  incompetent  as  an  officer, 
to  take  an  acknowledgment  of  the  deed.  Aa- 
thorltles  are  sufficiently  referred  to  in  the 
able  briefs  of  counsel  to  this  point  We 
think  the  law  is  well  setUed;  and,  tbon^ 
there  are  other  questions  raised  in  this  rec- 
ord of  a  deeply-interesting  character,  we  will 
decide  this  case  upon  the  point  already  stat- 
ed, referring  to  our  opinions  in  other  cases 
for  the  settlement  of  all  other  questions  in- 
volved." 

In  Parks  v.  Bamett  (Ala.)  16  South.  136. 
there  was  presented  to  the  supreme  conrt  of 
Alabama  the  validity  of  a  deed  under  which 
the  title  of  the  grantors  to  their  homestead 
was  claimed  to  have  passed  to  the  grantee 
therein  named.  This  deed  had  been  signed 
by  both  the  grantors,  but  was  not  admowl- 
edged  by  the  wife,  who  was  one  of  the 
grantors,  until  after  the  death  of  her  husband, 
the  other  grantor.  The  court  said.  In  discuss- 
ing the  facts  of  this  case:  "The  evidence  is 
without  conflict  that  the  lot  sued  for,  at  the 
time  of  the  attempted  conveyance  by  said 
ECart  and  wife  to  the  defendant  Ck)ltart,  was 
their  homestead,  in  their  actual  occupancy 
and  possession  as  such,  and  had  been  for 
many  years  before.  Their  deed  was  without 
the  acknowledgment  of  the  wife,  as  required 
by  section  2508  of  the  Ciode,  to  make  a  valid 
conveyance  by  the  husband  of  the  homratead. 
By  the  repeated  deciaiona  of  this  coort  as 
well  as  by  the  terms  of  the  statute  itsdf, 
such  conveyance  Is  void.    It  is  said  of  such 
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t  deed  tbat  it  Is  a  nullity  to  all  intents  and 
purposes,  and  coofers  no  rights,  present  or 
prospective;  Is  totally  Insufficient,  as  a  muni- 
ment of  title,  to  support  an  action  of  eject- 
ment; and  is  Incapable  of  passing  any  estate 
or  interest  whatever  in  the  homestead."  In 
this  connection  there  were  dted  10  Alabama 
cases,  following  which  It  was  said:  "We 
tiave  also  held,  more  than  once,  tbat  such  a 
conveyance,  acknowledged  by  tbe  wife  after 
the  death  of  the  husband,  with  certificate 
thereof  in  proper  form,  does  not  defeat  or 
affect  the  title  of  his  heirs.  Richardson  t. 
Iron  Co.,  00  Ala.  266,  8  South.  7;  Id.,  M  Ala. 
629,  10  South.  144;  Hodges  ▼.  Winston,  95 
Ala.  514,  11  South.  200." 

In  Bowden  v.  Parriah  (Va.)  9  S.  E.  616,  It 
was  held  that  the  Interest  of  a  trustee,  mere- 
ly to  the  extent  of  his  commission,  was  such 
as  disqualified  him  to  act  as  a  notary  public 
in  taking  on  acknowledgment  in  Virginia,  in 
which  state  the  taking  of  any  acknowledg- 
ment la  held  to  be  a  judicial  act 

These  facts  have  been  illustrated  l>y  the 
foregoing  citations,  and  the  quotations  there- 
from: First,  that  the  value  of  an  acknowl- 
edgment of  a  married  woman  as  to  the  exe- 
cntion  of  a  deed  was  dependent  entirely  upon 
wtiether  tbe  officer  performed  his  duty  In 
strict  compliance  with  the  reqairements  of 
the  statute;  and,  second,  that  the  failure  by 
an  officer.  In  taking  such  acknowledgments 
and  evidencing  tbe  same  by  his  certificate, 
not  only  precluded  Its  being  recorded,  so  as  to 
impart  notice,  but,  as  well,  absolutely  ren- 
dered the  instrument  null  and  void  as  a  deed. 
Between  this  sort  of  an  acknowledgment  and 
one  upon  which  entirely  depends  the  validity 
of  an  Incumbrance  of  a  homestead,  there  ex- 
ists, 80  far  as  the  functions  and  requirements 
of  an  acknowledging  officer  are  concerned,  a 
striking  analogy;  and  the  cases  which  have 
been  cited  and  quoted  from  show  that  such 
officer  most  not  be  In  such  relation  to  the 
grantee  or  mortgagee  tbat  there  shall  exist  a 
temptation  to  do  his  duty  otherwise  than  im- 
partially. On  principle,  this  is  readily  illus- 
trated with  reference  to  a  homestead;  for  tbe 
requirement  of  the  statute  is  tbat,  to  convey 
or  incumber  the  homestead,  the  instrument 
muat  be  executed  and  must  be  acknowledged. 
Aa  to  the  first  of  these  two  requirements,  tbe 
act  of  signing  by  the  husband  and  wife  is 
generally  quite  clear  and  unmistakable  evi- 
dence. Of  the  acknowledgment  which,  equal- 
ly with  the  execution,  is  Imperatively  required 
to  constitute  a  conveyance  or  create  an  in- 
t-ombrance,  the  sole  evidence  Is  the  certificate 
of  the  officer  taking  sucb  acknowledgment. 
Whether  bis  act  in  this  respect  Is  styled 
"Judicial,"  "quasi  Judicial,"  or  "ministerial," 
counts  for  less  than  whether  his  ex  parte 
certificate,  whlcb  entitles  the  Instrument  to 
be  received  In  evidence  on  the  one  hand,  and 
coniplete  Ub  validity  on  the  other,  shall  be 
accepted  only  when  he  has  acted  under  sucb 
clrxniinstances  that  the  requirement  of  fair- 
oeaa  in  taking  and  evidencing  tbe  acknowl- 


edgfnent  is  not  in  conflict  with  hJa  obliga- 
tions towards  the  grantee.  Whenever  a  deed 
has  been  placed  upon  record,  third  parties  are 
entitled  to  rely  upon  tbe  fiicts  thereby  pub- 
lished, and  those  alone,  and  It  Is  then  too  late 
to  altord  relief  against  Its  false  recitations. 
The  only  safe  course  is  to  require  tbat  the 
evidence  of  the  essential  requirement  of  ac- 
knowledgment in  conveying  or  incumbering 
a  homestead  shall  be  of  such  a  nature  that 
there  shall  be'  no  danger  that  the  officer  who 
takes  the  acknowledgment  shall  be  likely  to 
misstate  the  truth.  This  was  beneficent  and 
practicable,  for  a  long  time,  with  reference  to 
the  privy  examination  of  married  women.  It 
can  scarcely  be  otherwise  with  respect  to  the 
conveyance  or  Incmubrance  of  the  homestead. 
It  may  be  that  tbe  so-called  "emancipation" 
of  married  women  renders  imnecessary  any 
precautions  against  the  Improvident  surrender 
of  tbe  control  of  the  wife's  property  lo  her 
husband,  and  that,  therefore,  tlie  law  requir- 
ing her  separate  examination  should  be  laid 
aside  as  an  outgrown  fiction;  but  this  can 
never  be  assumed  of  helpless  childreo,  la 
whose  Interest  and  for  whose  benefit  have 
mainly  been  enacted  the  humane  provlslo>» 
of  the  homestead  law. 
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V.  RAINBOiyr. 
(Supreme  Court  of  Nebraska.  May  19,  189&) 
CoNTBicTS—  Rescission  —Waiver — Plsadtng  — 
Nsw  Mattkb— Bkbaoh  op  Cokteiot— ErrscT— 
bofpicisnct  ov  evidkxos  —  cokpokations  — 
Withdrawal  of  Stockholders  —  Qkodnds  — 
FoREiQX  Building  and  Loan  Associations — 
BTATnTBB  Governing  —  CoNSTrrcnoNAL  Law  — 
Obuoation  or  Contracts. 

1.  The  right  to  rescind  a  contract  on  the 
ground  of  fraud  must  be  promptly  exercised 
upon  the  discovery  of  the  ground  therefor.  The 
continued  nse  or  employment  of  propertr  will, 
in  such  case,  be  construed  as  an  election  to  af- 
firm the  contract  under  which  it  was  recdved. 

2.  A  stockholder  who  has  for  three  years 
acted  as  a  director  of  a  corporation,  taking  an 
active  part  in  its  management,  with  notice  of 
its  business  methods  and  financial  condition, 
cannot  thereafter,  in  an  action  against  such  cor- 
poration, recover  the  money  originally  paid  for 
his  stock  on  tbe  groand.that  his  subscription 
tlierefor  was  procured  by  means  of  the  fraudu- 
lent representation  of  the  defendant's  agents. 

3.  Nor  can  he  in  such  case  recover  as  as- 
signee of  like  claims  of  other  stockholders  rep- 
resrated  by  him  as  agent,  and  whose  interest  as 
such  he  was  bound  to  protect,  since,  bv  reason 
of  their  relations  towards  him,  such  stock- 
holders are  chargeable  with  the  knowledge  pos- 
sessed by  him  respecting  the  afCsirs  of  the  cor- 
poration. 

4.  Facts  which  merely  disprove  the  allet^a- 
tions  of  the  adverse  party  do  not  necessanly 
constitute  new  matter,  within  tiie  meaning  of 
the  Code,  and  are  as  a  role  admissible  in  evi- 
dence under  a  general  denial. 

5.  Evidence  exammed,  and  held  not  to  proTt: 
the  breach  by  the  defendant,  a  foreign  buuding 
and  loan  association,  of  an  alleged  agreement 
to  maintain  at  the  plainUfrs  home  a  local  board 
of  directors. 

6.  Not  every  breach  of  a  contract  by  one 
party  thereto  will  authorize  the  other  to  treat 
U  as  rescinded.     The  failure  to  peaform  an  in- 
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dependent  atipalation  collateral  to  the  Inaln 
consideration,  not  amonntuiK  to  a  condition  pre- 
cedent, and  not  such  as  to  prevent  the  perform- 
ance, by  the  party  so  in  default,  of  the  prin- 
cipal undertakinc,  althoagh  attended  by  some 
loss  or  inconTenience  to  die  other  party,  does 
not  absolTe  the  latter  from  liabihty,  or  au- 
thorize him  to  treat  the  contract  as  abandoned. 

7.  The  mere  mismanaKement  of  the  af- 
fairs of  a  corporation  by  its  officers  or  agents 
does  not  warrant  the  withdrawal  therefrom  of 
stockholders,  or  the  repudiation  of  the  obliga- 
tions assumed  by  them  as  such, 

8.  The  act  of  1891  relating  to  bnilding  and 
loan  associations  (Comp.  St  H  14Sa-14Sr,  c. 
16)  proTides  that  it  shall  not  be  lawful  for  any 
foreign  building  and  loan  association  to  trans- 
act bnsiness  in  this  state  withont  first  having 
filed  with  the  auditor  of  public  accounts  a  copy 
of  the  act  under  which  it  was  organised,  togeth- 
er with  its  charter  or  articles  of  incorporation, 
a  statement  under  oath  showing  its  resources 
and  liabilities,  also  the  number  and  cash  value 
of  its  shares,  and  appointed  an  atfavney  in  each 
county  in  which  it  may  transact  or  solicit  busi- 
ness, on  whom  service  of  process  can  be  made, 
and  with  authority  to  acknowledge  service  in 
its  behalf,  and  that  any  person  or  corporation 
doing  busineM  in  this  state  as  agent  for  any 
such  association  which  shall  not  have  complied 
with  the  provisions  of  said  act  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  therefor,  be  fined,  etc.  Heid,  (1)  that 
the  primary  object  of  said  statute  is  to  bring 
a  derignatea  dass  of  foreign  coriwrations  with- 
in the  jurisdiction  of  the  courts  of  this  state  In 
order  to  jMVtect  persons  dealing  with  them  from 
fraud  and  imposition;  (2)  assuminfr  that  the 
purpose  of  said  act  was  to  declare  illegal  con- 
tracts of  noncomplying  building  and  loan  asso- 
ciations, it  is,  as  to  agreements  existing  at  the 
time  of  its  enactment,  a  clear  invasion  of  con- 
stitutional  rights,  as  impairing  contract  obliga- 
tions. 

(SyUabus  by  the  Court.) 

Error  to  district  oonrt,  Madison  county; 
Jackson,  Judge. 

Action  by  Napoleon  A.  Ralnbolt  against  the 
American  Building  &  Loan  Association. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Bamea  &  Tyler  and  O.  M.  Cooley,  for  plain- 
tiff in  error.  John  S.  Robinson  and  Powers 
&  Hays,  for  defendant  in  error. 

POST,  O.  J.  This  was  an  action  in  the 
district  court  for  Madison  county  by  the  de- 
fendant in  error,  Ralnbolt,  to  recover  money 
paid  by  himself  and  his  assignors,  Mary  R. 
Ralnbolt,  James  H.  Brown,  John  F.  Newball, 
and  S.  H.  Overholser,  as  subscribers  for  the 
capital  stock  of  the  plaintiff  in  error,  the 
American  Building  &  Loan  Association  of 
Minneapolis,  In  the  state  of  Minnesota,  here- 
after called  the  "Association."  The  theory 
upon  which  the  cause  was  prosecuted  to  judg- 
ment in  the  district  court  Is  that  the  con- 
tracts of  subscription  had  been  rescinded  by 
the  several  subscribers  named,  on  account  of 
the  fraud  of  the  defendant  therein,  and  on 
account  of  the  violation  by  the  Utter  of  the 
terms  and  conditions  of  the  agreement  under 
and  by  virtue  of  which  the  money  sued  for 
was  paid.  The  allegations  of  tbe  petition, 
which  is  exceedingly  voluminous,  are,  by 
counsel  for  the  association,  properly  grouped 
under    three    beads:     (1)  Fraudulent    rei»«- 


sentaUons  as  inducements  to  the  subscrip- 
tion for  said  capital  stock;  (2)  the  violation 
of  an  agreement  by  said  association  to  the 
effect  that  all  money  paid  by  subscribers  In 
the  city  of  Norfolk  and  certain  contigaons 
territory,  after  the  payment  of  necessary  ex- 
penses, should  be  credited  to  a  fund  to  be 
known  as  tbe  "Loan  Fund,"  the  proceeds  of 
which  were  to  be  applied  in  payment  of  the 
stock  of  such  subscribers;  (3)  the  failure  of 
the  defendant  below  to  comply  with  the  pro- 
visions of  the  act  relating  to  building  and 
loan  associations  which  took  effect  April  4, 
1891  (Laws  1891,  c.  14).  The  stock  to  which 
reference  Is  made  was,  according  to  the  peti- 
tion, subscribed  for  in  the  months  of  July. 
October,  and  November,  1888,  and  payments 
thereon  made  at  the  rate  of  00  cents  per 
month  for  each  share  of  the  par  value  of 
$100,  up  to  and  including  the  month  of  April. 
1891.  The  charge  of  fraud  sulBdently  ap- 
pears from  the  following  quotation  from  the 
petition:  "That,  at  the  time  of  said  subscrip- 
tion for  stock  by  said  parties,  the  defendant 
proposed  to  use  said  moneys  so  paid  In  bj- 
said  parties  in  payment  for  said  stock  in  mak- 
ing loans  to  holders  of  stock  in  the  defendant, 
secured  by  mortgage  upon  real  estate  held 
by  them,  upon  applications  to  be  made  and  to 
be  submitted  to  a  local  board  of  the  defend- 
ant, to  be  constituted  of  stockholders  la  the 
defendant,  residing  in  the  city  of  Norfolk  and 
said  county  of  Madison,  and  to  use  all  the 
money  so  paid  for  said  stock,  except  sufficient 
to  carry  on  the  expenses,  for  tbe  creation  of 
a  loan  fund  to  be  used  in  making  loans  upon 
real  estate  to  the  stockholders  of  the  defend- 
ant at  tbe  rate  of  Interest  of  six  per  cent, 
per  annum,  which  loans  made  to  any  of  the 
stockholders  in  said  counties  of  Madison  and 
Pierce  were  to  be  approved  by  the  local  board 
of  the  defendant  consisting  of  stockholder;: 
residing  In  the  city  of  Norfolk,  Nebraska,  and 
agreed  to  create  such  local  board  at  Norfolk. 
Nebraska,  which  should  have  a  treasurer  t» 
whom  subscribers  for  stock  could  pay  their  as- 
sessments thereon,  and  subsequently,  and  soon 
after  said  subscriptions  of  stock  had  been  made, 
did  create  such  local  board  at  Norfolk  afore- 
said, and  a  local  treasurer  or  collector  to 
whom  the  assessments  or  payments  upon 
said  stock  could  be  made  by  said  subscribers 
thereto,  and  to  whom  said  payments  were 
made,  which  agreement  was  published  in  a 
circular  by  the  defendant,  which  it  distribu- 
ted to  said  parties,  as  well  as  many  others, 
and  which  said  circulars  contain  the  state- 
ment, as  an  Inducement,  and  which  was  an 
inducement,  to  said  parties  to  subscribe  for 
said  stock,  that  the  affairs  and  management 
of  the  dtfendant  were  and  should  be  supei^ 
Tlsed  by  an  advisory  board  consisting  of  a 
large  number  of  well-known  and  eminent 
dtisens  of  the  states  of  Minnesota  and  Iowa, 
among  which  was  the  name  of  an  ez-gov- 
emor  of  the  state  of  Iowa  and  the  Uentenant 
governor  of  the  state  of  Minnesota,  and  oth- 
ers of  equal  promin^ice  in  tbe  country;  that 
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■aid  representattona  ao  made  by  the  defend- 
ant were  fUse  and  frandnlent,  and  known  by 
It  8o  to  be  at  the  time  the  same  were  made, 
and  the  said  parties  so  snbscrlbed  tor  said 
stock  as  atoresaid  beUevlng  the  same  to  be 
true,  and  were  Induced  thereby  to  make  said 
subscriptions  for  said  stock;  that  the  defend- 
ant agreed,  as  part  of  said  contract  of  sub- 
scription, that  all  of  said  money  paid  upon 
said  stock,  except  enough  to  pay  the  expenses 
of  the  defendant,  should  be  placed  in  a  fund 
to  be  called  the  'Loan  Fund,'  and  that  the  pro- 
ceeds thereof  should  be  applied  In  payment 
of  said  stock.  It  was  also  agreed  by  the 
defendant,  in  said  contracts  of  subscription 
Tvitb  said  parties,  that  any  moneys  remaining 
In  the  expense  fund  after  paying  the  salaries 
of  the  offloers,  as  fixed  by  the  board  of  direct- 
ors, and  the  other  expenses  of  the  associa- 
tion, the  surplus  so  remaining  sliall  be  turned 
into  the  loan  fund,  as  profits."  "The  plaintiff 
further  says  that  said  representations  In  re- 
tard to  the  advlaory  board  were  false,  fraudu- 
lent, and  untrue,  and  known  by  defendant  so 
to  be  at  the  time  the  same  were  made,  and 
when  said  subscriptions  to  said  stock  were 
made;  that  for  some  time  after  said  subscrip- 
tions of  stock  were  made,  and  until  August, 
1S91,  the  defendant  had  a  local  board  in  the 
dty  of  Norfolk,  with  its  treasurer,  to  whom 
aid  xMiyments  or  assessments  upon  its  stock 
were  made  by  said  jMirties,  and  in  the  month 
of  August,  1891,  the  defendant  abrogated  the 
same,  and  withdrew  the  power  or  authority 
from  said  local  board  and  its  treasurer,  and 
demanded  that  said  parties  should  make  fu- 
ture payments  upon  their  stock  at  the  office 
of  the  defendant,  in  the  dty  of  Minneapolis 
and  state  of  Mmneeota." 

It  will  be  observed,  trom  a  careful  reading 
of  the  foregoing  excerpt,  tha.t  the  only  false 
assertions  charged  with  respect  to  existing 
matters  are  those  which  relate  to  the  so- 
called  advisory  board,  and  which  are  express- 
ly controverted  by  the  answer.  There  is  ap- 
IMtrently  much  force  In  the  aigtunent  that 
the  law  raises  no  presumption  of  damage  on 
account  of  the  nonexistence  of  such  a  board, 
and  that  the  allegations  of  the  petition,  so 
far  as  they  relate  to  that  subject,  are  wholly 
immateriaL  The  question  does  not,  however, 
call  for  discussion  in  this  connection,  since 
there  Is,  upon  the  issue  presented,  an  entire 
failure  of  proof.  A  copy  of  the  document 
mentioned  in  the  petition  is  attached  to  the 
bai  of  exceptions,  and  referred  to  by  witness- 
es and  counsel  as  the  "blue  circulars,"  In 
which,  after  a  statement  of  the  anthorixed 
capital  and  names  of  ofllcers  and  directors  of 
the  defendant  association,  appears  the  fol- 
lowing: "Advisory  board:  Hon.  John  H. 
Gear,  ex-governor,  Iowa;  Hon.  A.  B.  Blce- 
hient,  governor,  Minn.;  Hon.  John  De  Lalttre, 
MinneapoUs,  Hlnn.;  Hon  B.  W.  Trask,  Kln- 
nespttUs,  Hhsn.  *  *  •"  Said  chrcular  con- 
tains a  statement  in  detail  of  the  purpose  of 
the  defendant  association,  a  sumaoary  of  Its 
bosineu  methods  and  the  advantages  claim- 


ed for  It  as  a  means  of  investment,  but  con- 
tains no  reference  to  an  advisory  board,  ex- 
cept as  shown  above.  Its  articles  of  incor- 
poration provide  for  a  president,  secretaryr 
treasurer,  and  board  of  six  directors,  and  de- 
clare that  the  government  of  the  association 
and  the  management  of  its  affaire  shall  be 
vested  in  said  officers  and  directors.  In  the 
by-laws  of  the  association,  which  were  Intro- 
duced in  evidence  by  the  plaintiff  below,  we 
find  this  provision:  "Advisory  boards  may 
be  appointed  by  the  board  of  directors  t» 
such  an  extent  and  at  snch  times  as  it  may 
deem  best  They  shall  advise  with  the  board 
of  directore  upon  important  topics  whenever 
called  upon  to  do  so,  and  shall  furnish  said 
directors  with  information  relating  to  the 
matters  of  the  association  in  their  particular 
localities  as  they  may  from  time  to  time  re- 
quire." 

The  phiintlff  below,  according  to  the  testi- 
mony given  by  him  in  his  own  behalf,  visit- 
ed Minneapolis  about  July  30,  1888,  for  the 
purpose  of  attending  the  stockholders'  annual 
meetings,  at  which  time  he  was  chosen  as  a 
director  of  the  association,  and  in  which  ca- 
pacity he  continued  to  serve  tmtfl  the  month 
of  July,  1881,  at  the  same  time  acting  as 
agent  for  the  other  stockholdera  in  Norfolk 
and  vicinity.  In  their  relations  to  the  asso- 
ciation. He  testified  further  that  he  learned 
from  the  president,  Mr.  Bundell,  the  day  suc> 
ceeding  the  day  of  his  election  as  a  director,, 
that  there  was  in  fact  no  advisory  board,  al- 
though it  was  customary  to  print  in  the  ad- 
vertising literature,  as  members  of  such 
board,  the  names  of  influential  persons,  in  or- 
der to  assist  agents  in  securing  business  for 
the  association.  The  record,  however,  fails 
to  disclose  any  substantial  change  in  the 
management  of  the  aflftira  of  the  association 
during  the  defendant  in  error's  term  of  office 
as  a  director.  There  was,  according  to  hl» 
express  admission,  during  said  period,  no  ac- 
tion taken  by  the  directors  for  the  appoint- 
ment of  an  advisory  board.  And  it  Is  certain- 
that  no  steps  were  taken  by  him,  either  in 
his  own  behalf,  or  for  those  whom  he  repre- 
sented, towards  a  rescission  of  the  contracts 
under  which  the  stock  in  question  was  Is- 
sued, until  after  the  annual  meeting  in  July, 
1891,  with  which,  for  reasons  not  disclosed,, 
his  official  relation  to  the  association  ter- 
minated. It  will  thus  be  seen  that  tbere  i» 
not  a  mere  failure  of  proof  upon  the  issue  of 
rescission  within  a  reasonable  time,  but  that 
the  plaintiff,  by  his  conduct,  deliberately 
waived  whatever  right,  if  any  existed,  in  his 
favor,  and  in  favor  at  the  stodcholden  rep- 
resented by  him,  to  rescind  their  contracts  of 
subscription  on  accoimt  of  representations, 
respecting  the  existence  of  an  advisory 
board.  There  Is  no  rule  more  firmly  estab- 
lished, or  resting  npon  more  Jtist  and  equl> 
table  principles,  than  that  the  right  of  re- 
scission on  account  of  fraud  most  be  prompt- 
ly exerdaed  on  discovery  of  the  ground 
therefor,  and  that  the  continoed  nae  or  employ- 
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ment  of  property  wHI  In  Buch  case  be  con- 
Btrued  an  an  election  to  afiOrm  tbe  contract 
under  which  it  is  received.  The  party  de- 
frauded has  his  election  of  remedies,  viz. 
compensation  In  damage,  or  to  be  restored 
to  the  position  In  which  he  stood  before  the 
consummation  of  the  contract  Such  reme- 
dies are,  however,  not  concurrent,  but  Incon- 
sistent; and  one  who  has,  with  a  knowl- 
edge of  the  facts,  made  bis  election,  must 
abide  It  Add.  Oont  {  312;  PoL  Oont.p.  637; 
Bish.  Cont  S  204  et  seq.;  Brown  v.  Waters, 
7  Neb.  424;  Association  v.  Cameron,  48  Neb. 
— ,  66  N.  W.  1109;  Schifler  v.  DIetz,  88  N.  Y. 
300;  Strong  v.  Strong,  102  N.  Y.  68,  5  N.  B. 
799;  Grymes  t.  Sanders,  93  U.  S.  55.  It  has 
been  said  that:  "A  subscriber  to  stocic  in  a 
corporation  may  waive  any  defense  he  may 
have  to  the  subscripticHi.  The  waiver  may  be 
expressed,  or  it  may  arise  by  implication 
from  the  acts  and  declarations  of  the  sub- 
scriber. Thus  the  payment  of  a  call  with 
the  full  knowledge'  of  the  defense  is  held 
to  be  a  waiver,  and  any  act  Indicating  a  clear 
Intent  to  abide  by  or  accept  or  pass  over  an 
objection  which  the  sabscriber  might  make 
will  be  held  to  be  a  waiver."  Cool:,  Stock 
&  Stockh.  (2d  Ed.)  i  198.  Certainly  a  more 
fitting  application  of  the  rule  there  stated  can- 
not be  conceived,  than  to  the  facts  of  this 
caee,  since  the  plaintiff,  while  holding  an  of- 
fice <rf  trust  to  which  he  was  eligible  soldy 
by  reason  of  his  relation  to  the  association 
AS  a  fltoclciiolder,  received  from  the  treasury 
thereof,  for  his  services  as  director  and  attor- 
ney, 13,500  or  more.  And  the  other  stock- 
holders through  whom  lie  claims  were,  on 
iiecount  of  hla  relation  towards  them,  also  char- 
ged with  the  knowledge  possessed  by  him  re- 
specting the  business  methods  of  the  assocla- 
.tlon,  so  that  each,  in  legal  effect  paid  assess- 
ments on  hla  stock  for  more  than  three  years 
After  notice  of  the  fraud  now  alleged  for  the 
purpose  of  avoiding  each  coatzacts.  It  is  ar- 
gued that  the  facts  constltattaig  a  waiver 
should  have  been  specially  pleaded,  and  are 
not  available  under  the  Issues  presented.  It 
iB  true,  the  answer,  so  far  as  it  relates  to 
that  branch  of  the  case,  consists  of  a  general 
denial,  but  the  claim  of  counsel  in  that  t>ehalf 
is  nevertheless  without  merit  It  was  neces- 
sary for  the  plaintiff  to  allege  and  prove  a  re- 
scission within  season,  and  the  denial  of  that 
iillegation  presents  a  material  issue,  which 
is  fuUy  met  by  the  evidence  above  alloded  to. 
A  defense  which  merely  disproves  the  allega- 
tions  of  the  adverse  party  is  not  new  matter, 
within  the  meaning  of  the  Code,  and  is  there- 
fore admissible  in  evidence  under  a  general 
denial.  Kinkead,  Code  PL  p.  82;  Bliss,  Code 
PI.  i  327. 

The  next  proposition  discussed  Involves  the 
Alleged  agreement  of  the  association  to  main- 
tain a  local  board  in  the  city  of  Norfolli:. 
The  only  evidence  adduced  in  support  of  tliat 
contenti(m  la  the  foUowlnc  statement  found 
In  the  so<aUed  "blue  drcular":  "A  local 
tMard  ot  dlrectocs  'nay  be  elected  in  towns 


where  sufficient  business  is  done  to  warrant 
It  Such  board  may  elect  a  local  treasurer 
or  collector,  who  may  receive  monthly  pay- 
ments on  giving  a  bond.  Such  local  treas- 
urer will  be  deemed  the  agent  of  the  mem- 
bers, and  not  of  the  association.  The  offl- 
cers  of  the  local  board  should  consist  ot  a 
president,  secretary,  and  treasurer,  and  a 
board  of  not  less  than  three,  and  not  more 
than  nine,  directors.  No  loans  will  be  made 
in  any  tovtm  unless  a  local  board  Is  organized. 
All  applications  for  loans  will  be  submitted 
to  the  local  board  for  approval  The  plan 
of  establishing  local  boards  in  a  large  num- 
ber of  towns  enables  the  association  to  do 
a  more  satisfactory  business  than  if  the  mem- 
bership were  confined  to  one  locality.  Some 
towns  want  no  loans;  otiien  want  a  good 
many.  The  money  tberefore  goes  wbere  It 
is  wanted." 

Waiving  for  the  present  the  materiality  of 
tbis  evidence,  and  aamiming,  with  counsel 
for  defendant  In  error,  that  tlie  printed  state- 
ment relating  to  the  local  board  was  a  con- 
trolling inducement  to  each  contract  of  sub- 
scription, thus  entering  Into  and  becoming 
an  essential  part  tiiereof,  li  the  association 
answerable  in  this  action  by  reason  of  the 
alleged  breach  of  such  condlllon?  We  think 
not,  for  two  reasons:  First  because  tbere  is 
a  failure  of  proof  npon  that  isBue;  and,  sec- 
ond, the  alleged  refusal  of  the  association  to 
maintain  a  local  board  In  the  city  of  Nor^ 
folk  from  and  after  the  month  of  August, 
1891,  of  Itself,  presents  no  sufficient  ground 
for  rescinding  the  contracts  of  subscription. 
An  examination  of  the  question  suggested  by 
this  contention  necessttatee  a  reference  to  the 
evidence  preserved  in  the  bQl  of  exceptions. 
It  appears  that  a  local  board  was  established 
at  Norfolk  in  the  montii  of  July,  1888,  and 
there  is  no  claim  that  It  has  been  abolished 
by  any  act  of  the  association,  except  as  here- 
after shown.  The  plaintiff  below,  dnrlng  all 
of  said  period,  acted  in  the  capacity  of  col- 
lector for  the  association  under  written  au- 
thority, of  whtdi  the  following  la  a  copy: 

"Norfolk,  Neb.,  July  3rd,  1888.  The  Amer- 
ican Building  and  Loan  Association  hereby 
appoints  N.  A.  Rainbolt  local  depository  or 
.collects  for  the  town  of  Norfolk,  in  the  state 
of  Nebraska.  A  commission  of  one  per  cent, 
will  be  allowed  for  collection.  The  said  N. 
A.  Balnbolt  agrees  to  make  collections  for 
said  association  at  the  late  of  commission 
above  mentioned,  and  to  send  a  statement  to 
said  association,  with  remittances,  on  the 
first  day  of  each  month,  or  at  such  other 
time  as  said  association  may  request  N.  A. 
Rainbolt,  Agent 

"The  above  appointment  Is  approved  by  the 
American  Building  and  Loan  Association. 
F.  P.  Rundell,  Prerfdent" 

It  is  contended  by  Mr.  Rainbolt  tbat  he 
was  also  acting  In  the  capacity  of  treasum 
of  the  local  board,  bat  that  dalm  tias,  we 
think,  no  raffldent  foondathin  1b  tlte  record. 
Befoning  to  the  subject  Iw  teatiaed  am  M- 
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Iowa:  "Q.  Notr.  Mr.  Balnbolt,  jon  refer  to 
the  fact  that  there  was  some  talk  of  your 
beins  appointed  ooOector  for  the  company  at 
Norfolk  T  A.  Yes,  rir.  Q.  Were  yon  so  ap- 
pointed? .A.  Yes,  sir.  Q.  Yon  may  state 
when  yonr  appcdntment  was  made?  A.  Well, 
this  Is  my  appointment,  dated  July  8d  [re- 
ferring to  Kxbiblt  li,  the  Instrument  abore 
set  out].  Tbls  appointment  I  teceired  In  con- 
sequence of  the  agreement  made  with  Mr. 
Ohllstrom  [plaintiff  in  error's  agent].  Q.  Do 
I  understand  you  bad  another  appointment,  or 
was  otherwise  appointed  then?  A  No.  Q. 
Exhibit  L  la  a  notification  of  your  appoint- 
ment as  such  collector,  is  it?  A  Yes,  sir;  It 
was  the  contract  of  appointment.'' 

On  August  10,  XSdl,  BCr.  Bishop,  secretary 
•f  the  association,  addressed  to  the  bank  of 
which  the  defendant  In  error  was  president 
the  following  conununication:  "Minneapolis, 
August  10,  '91.  Norfolk  National  Bank,  Nor^ 
folk.  Neb.:  Ton  will  please  take  notice  that 
at  a  special  meeting  of  the  directors  of  the 
American  Building  &  lioan  Association  held 
at  the  home  office  at  Minneapolis  on  August 
7,  1881,  the  following  rcsolutioos  were  unani- 
mously passed:  "First  Besolved,  that  from 
and  after  this  date  the  appointments  of  col- 
lectors in  the  state  of  Nebraska  l>e,  and  the 
same  are  hereby,  revoked  and  canceled;  that 
DO  f  urthn  appointment  of  coUectois  be  made 
in  that  state;  and  that  the  BecretRi7  of  the 
association  be  Instructed  to  notify  all  pei^ 
sons  In  said  state  wlio  may  be  Interested. 
Second.  ReaolTed,  that  from  and  after  this 
date  all  members  of  this  association  In  the 
stats  of  NebradEa  shall  be  required  to  remit 
all  payments  direct  Ip  the  home  office,  in  ac- 
cordance with  the  terms  and  conditions  nam- 
ed in  the  second  clause  of  their  certificates 
of  stock.  Any  payments  made  In  any  other 
manner  than  as  above  indicated  will  not  be 
credited  on  our  books.'  Tours,  truly,  T.  B. 
Bishop,  Secretary."  No  direct  acknowledgment 
of  the  foregoing  appears  to  have  been  made, 
but  on  August  24,  1891,  the  following  letter 
was,  by  the  defendant  In  error,  addressed  to 
the  association:  "Norfolk,  Nebr.,  August 
24th.  1891.  Dear  Sirs:  At  the  request  of  the 
stockholders  of  your  ass'n  in  Norfolk,  Pierce, 
A  Tllden,  I  write  you  as  follows:  That 
each  of  said  stockholdenf  have  received  no- 
tice that  your  board  of  directors,  within  the 
past  month,  passed  a  resolution  depriving 
them  of  rights  and  privileges  which  enter- 
ed infav  Aiid  formed  part  of,  the  contract 
whereby  they  subscribed  to  stock  In  your 
ass'n,  and  whereby  payments  thereon  have 
continued  to  the  present  time.  That  as  you 
have  thereby,  and  in  other  matters,  violated 
the  contract  of  their  subscription  to  said 
stock,  and  It  is  now  impossible  for  you  to 
comply  with,  or  perform  in  all  its  details, 
your  part  of  said  contract,  the  same  must  be 
nnaldered  aa  rescinded.  They  therefore,  and 
eacb  of  them,  hereby  demand  a  return  to 
than  of  all  the  money  which  they  have  paid 
to  you  on  said  stock,  with  prope*  interest 
v.67N.w.no.4— 32 


thereon.  That,  if  said  money  Is  not  return- 
ed to  them  within  a  reasonable  time  after 
yon  have  received  this  notice,  such  steps  will 
be  taken  to  recover  the  same  as  may  appear 
advisable.  Respectfully,  yours,  N.  A.  Rain- 
bolt."  To  that  communication  Mr.  Bishop,  in 
behalf  of  the  association,  responded  as  fol- 
lows: "Minneapolis,  Minn.,  &-2&-'aL  N.  A 
BAinbolt,  EJsq.,  Norfolk,  Neb.— Dear  Sir: 
Your  favor  of  the  24th  inst.,  relating  to  the 
matter  of  a  certain  resolution  recently  passed 
by  the  board  of  directors,  and  containing  a 
demand  for  the  return  of  the  money  paid  by 
the  shareholders  in  Pierce,  Tllden,  and  Nor- 
folk, is  at  hand.  For  reply,  I  have  to  say 
that  it  was  not  the  intention  of  board  of  di- 
rectors, in  passing  this  resolution,  to  forbid 
the  shareholders  to  appoint  their  own  agent 
for  receiving  of  and  transmitting  their  pay- 
ments, but  only  to  revoke  the  authority  of 
any  collector  who  had  been  appointed  by  the 
association,  or  who  may  have  been  consid- 
ered by  the  shareholders  as  the  agent  of  the 
association.  It  was  far  from  the  Intention 
of  the  boatd  to  deprive  any  shareholder  of 
the  privilege  of  appointing  their  own  collect- 
ors. In  fact,  we  would  be  very  glad  indeed 
to  have  them  do  so.  We  would  most  as- 
suredly contest  Qie  attempt  of  any  share- 
boldei  to  nullify  his  contract  with  the  asso- 
ciation by  reason  of  the  refusal  to  maintain 
its  own  agents  for  the  collection  of  dues. 
There  is  no  provision  contained  in  any  of 
our  literature  or  certificates  of  stock  binding 
the  association  to  maintain  Its  own  agents 
for  such  pnritose.  You  have  been  a  directoi 
of  the  associatlcKi  for  three  years,  and,  t>elng 
an  attorney  by  profession,  ought  to  be  able 
to  recognise  the  utter  futility  of  the  claim 
you  make.  Yours,  truly,  American  Building 
&  Loon  Ass'n,  by  Jas.  EL  Bishop,  Pres't" 

The  utmost  that  can  be  said  for  this  proof 
is  that  it  shows  a  revocation  of  the  defendant 
in  error's  authority  as  an  agent  c^  the  asso- 
ciation, leaving  him  free  to  represent  the  local 
board  in  any  capacity  not  inconsistent  with 
the  rules  and  by-laws  prescribed  for  its  gov- 
ernment There  is  no  imputation  of  frand 
or  misrepresentation  respecting  the  local 
board,  as  an  Inducement  to  the  contracts  of 
subscription,  and  the  fact  that  such  a  board 
was  organized  and  maintained  without  ob- 
jection for  more  than  three  years  is  the  most 
satisfactory  evidence  of  good  faith  on  the 
part  of  the  association.  That  a  contract  may 
be  rescinded  for  causes  arising  subsequent  to 
its  execution,  such  as  the  nonperformance  of 
a  condition  precedent  is  not  denied,  although 
every  breach  of  contract  by  one  party  will 
not  authorize  jthe  other  to  treat  it  as  aban- 
doned. There  is  not  ss  said  by  Judge  Marcy 
in  Dubois  V.  Canal  Co.,  4  Wend.  285,  "any 
precise  rule  which,  when  appUed  to  the 
breach  of  a  contract  certainly  settles  the 
question  whether  it  is  thereby  abandoned  or 
not;  but  if  tbe  act  of  one  party  be  such  as 
necessarily  to  prevent  the  other  from  per- 
forming on  bis  part,    *    *    •    the  contract 
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may,  I  think,  be  treated  as  rescinded."  And 
it  was  held  by  Lord  Coleridge  in  Freetb  t. 
Burr,  li.  R.  9  G.  P.  213,  tbat  tlie  true  goestion 
Is  whether  the  acts  and  conduct  of  the  party 
evince  an  Intention  no  longer  to  be  bound  by 
the  contract  See,  also,  2  Pars.  Cont  278; 
School  Dlst  T.  Hayne,  46  Wis.  511,  1  N.  W. 
170;  Blackburn  t.  Rellly,  47  N.  J.  Law  290, 
1  AtL  27.  In  Hoffman  t.  King,  70  Wis.  372, 
36  N.  W.  25,  the  court,  in  a  carefully  prej^ared 
opinion  by  Cassoday,  J.,  approve,  without 
goallflcation,  of  the  rule  as  stated  by  Chief 
Justice  Shaw  in  Milldam  Foundry  t.  HoTey, 
21  Plcli.  417,  who  there  said:  "It  seems  to 
be  well  settled  that,  where  there  is  a  stipula- 
tion amounting  to  a  condition  precedent,  the 
failure  of  one  party  to  perform  such  condi- 
tion will  excuse  the  other  parly  from  an 
further  performance  of  stipulations  depend- 
ing upon  such  prior  performance.  But  a  fail- 
ure to  perform  an  Independent  stipulation  not 
amounting  to  a  condition  precedent,  though 
it  subject  the  party  falling  to  damages,  does 
not  excuse  the  party  on  the  other  side  from 
the  performance  of  all  stipulations  on  hla 
part  •  •  •  In  order  to  construe  a  stipula- 
tion on  one  side  to  be  a  condition  precedent  to 
an  obligation  to  perform  on  the  other  side,  it 
must  ia  general,  appear  either:  (1)  That  the 
undertaking  on  one  side  is  In  terms  a  condi- 
tion to  the  stipulation  on  the  other  *  *  *. 
(2)  It  must  result  from  the  nature  of  the  acts 
to  be  done,  and  the  order  in  which  they  must 
neeessarUy  precede  and  follow  each  other  in 
the  progress  of  perfonnance,  *  *  •  as 
where  one  stipulates  to  manufacture  an  arti- 
cle from  materials  to  be  furnished  by  the 
other,  and  the  other  stlpnlates  to  furnish  the 
materials,  the  act  of  furnishing  the  materials 
necessarily  precedes  the  act  of  manufactur- 
ing, and  wfll  constitute  a  condition  precedent 
without  express  words.  But  when  the  act  of 
the  one  Is  not  neoessaiy  to  the  act  of  the  oth- 
er, though  it  would  be  convenient  useful,  or 
beneficial,  yet  as  the  want  of  it  does  not 
prevmt  performance,  and  the  loss  and  incon- 
venience can  be  compensated  in  damages,  the 
performance  of  the  one  is  not  a  condition  to 
the  obligation  to  perform  by  the  other.  (3) 
The  nonperformance  on  one  side  must  go  to 
the  entire  substance  of  the  contract  and  to 
the  whole  consideration,  so  that  it  may  be 
safely  Inferred  as  the  intent  and  Just  con- 
struction of  the  contract  that  if  the  act  to  be 
performed  on  the  one  side  is  not  done,  there 
la  no  consideration  for  the  stipulation  on  the 
other  side,  •  •  •  yet  if  it  does  not  go  to 
the  whole  consideration,  and  the  loss  can  be 
compensated  In  damages,  the  stipulation 
must  be  construed  to  be  independent  for 
breach  of  which  the  party  sustaining  such 
loss  has  his  remedy  by  action,  but  It  is  not  a 
condition  precedent  upon  the  nonperform- 
ance of  which  the  other  party  is  absolved 
from  the  performance  of  the  stipulation  on 
bis  part"  The  doctrine  there  stated  is  not 
only  reasonaUe  and  Just  but  is,  it  Is  believed, 
sanctioned  by  the  decided  weight  of  authority 


in  this  country  and  Bngland.  Granting, 
therefore,  for  the  purpose  of  the  argument 
that  the  statement  contained  in  the  plaintUTa 
circular  should  be  construed  as  a  special  cov»- 
nant  to  maintain  a  local  board,  it  is  at  most 
an  independent  provision  collateral  to  the  real 
consideration  for  the  contract  of  subscription, 
and  the  breach  thereof  in  no  measure  affects 
the  ability  of  the  association  to  discharge  the 
obligation  asBnmed  by  it  towuda  its  members 
or  stocltholders.  It  la  not  charged  or  claimed 
that  the  association  refused  to  make  loans  to 
Ita  membeta  in  accordance  with  its  rules  and 
by-laws,  or  that  it  neglected  or,refused  to  sub- 
mit applications  for  loans  to  the  local  board. 
Consequently  the  only  damage  resulting  from 
the  abolition  of  such  boisrd  is  the  Inconven- 
ience of  being  required  to  remit  to  the  asso- 
ciation at  MlnneaiMUs,  instead  of  making 
payments  through  the  agency  of  a  local  treas- 
urer, and  for  which  the  remedy  by  action  is 
in  all  respects  adequate.  Another  fatal  objec- 
tion to  the  right  of  rescission  in  this  case  is 
that  the  abolition  of  the  local  board,  like  the 
alleged  failure  to  transfer  surplus  monej  to 
the  loan  fund,  amounts  to  no  more  than  a 
mismanagement  of  the  affairs  of  the  associa- 
tion. It  ia  the  duty  of  the  members  to  select 
competent  officers  to  conduct  the  corporate 
affairs,  and,  falling  to  do  so,  they  will  not  be 
heard  to  complain  if  those  chosen  fbr  that 
purpose  prove  incompetent  or  inattentive  to 
the  trust  reposed  In  them.  Beach,  Priv.  Corp. 
S  110;   1  Cook,  Stock  &  Sto<±h.  (2d.  Ed.)  { 

isa 

The  remaining  questions  i-elate  to  the  fail- 
ure of  the  association  to  comply  with  the  pro- 
visions of  the  act  of  1891.  The  allegations 
of  the  petition  are,  in  substance,  that  the  as- 
sociation has  not  filed  with  the  auditor  of 
public  accounts  a  certified  copy  of  the  stat- 
ute under  which  it  was  organized,  or  Its  ar- 
ticles of  incorporation  and  by-laws;  that  It 
has  not  appointed  an  attorney  In  any  of  the 
counties  of  the  state  on  whom  service  of 
process  can  be  made;  and  that  It  has  not  ob- 
tained from  the  auditor,  attorney  general,  and 
state  treasurer  a  certificate  authorizing  It  to 
transact  business  within  the  state. 

It  is,  by  section  17  of  the  act  in  question, 
provided:  "It  shall  not  be  lawful  for  any 
foreign  building  and  loan  association,  directly 
or  Indirectly,  to  transact  any  business  In  this 
state  without  first  procuring  a  certificate  of 
approval  and  authorlzatipn  from  the  auditor 
of  public  accounts,  state  treasurer  and  attor- 
ney general,  or  any  two  of  them.  Before  ob- 
taining such  certificate,  such  foreign  building 
and  loan  association  shall  furnish  the  auditor 
with  a  statement  sworn  to  by  Its  president 
or  secretary  of  the  association,  which  state- 
ment shall  show  *  *  *."  Laws  1891,  p. 
212,  c.  14,  I  17.  Among  other  facts  required 
to  be  shown  by  such  statement  are  the  re- 
sources and  liabilities  of  the  association,  its 
articles  of  incorporation  and  by-laws  and  the 
number  and  estimated  cash  value  of  Its  stock 
per  share.   It  is  also  required  to  appoint  an 
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attorney  In  each  county  In  which  It  may 
transact  hnsiness,  with  authority  to  accept 
eervlce  or  waive  process  In  Its  behalf.  By 
section  19  It  Is  provided:  "Any  perscn,  agent 
or  company  doing  business  or  attempting  to 
do  business  in  this  state  for  any  foreign  build- 
ing and  loan  association,  which  shall  not  at 
the  time  be  the  holder  of  a  valid  certificate  of 
approval,  and  authorization  as  provided  for 
In  section  17  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  exceed- 
ing one  thousand  dollars,  or  imprisoned  in  the 
county  jail  not  more  than  30  days,  or  both  at 
the  discretion  of  the  court."  Laws  1891,  p. 
214,  c.  14,  {  19.  We  are  unable,  notwith- 
standing the  exhaustive  and  scholarly  argu- 
ment of  counsel  for  defendant  in  error,  to  per- 
ceive any  possible  application  of  the  forego- 
ing provisions  to  the  case  at  bar.  Had  the 
act  of  1891  in  express  terms  declared  nuga- 
tory and  void  all  contracts  of  building  and 
loan  associations  falling  to  conform  to  the 
conditions  thereby  Imposed,  It  would,  as  to 
existing  agreements,  have  been  a  clear  inva- 
sion of  constitutional  rights,  as  Impairing  con- 
tract obligations.  So  numerous  are  the  deci- 
sions in  point  since  the  foundation  of  the  law 
upon  the  subject  was  laid  by  Chief  Justice 
MarabaU  In  Fletcher  v.  Peck,  6  Cranch,  87, 
that  a  review  of  the  cases  in  this  connection 
wonid  be  useless,  if  not,  indeed,  presump- 
tuous. It  la  sufficient  that  the  obligation  of  a 
contract  is  Impaired,  within  the  prohibition 
of  Uie  constitution,  whenever  the  remedy  is 
taken  away  or  abolished,  or  the  legal  obliga- 
tion diminished,  suspended,  or  destroyed,  by 
repealing  or  abolishing  the  remedy  therefor, 
or  when  the  proceedings  for  enforcement  are 
burdened  with  new  or  unreasonable  condl- 
tlons  or  restrictions.  Bronson  v.  Kinzle,  1 
How.  811;  Yon  Hoffman  v.  City  of  Qulncy, 
4  WalL  535;  Gunn  v.  Barry,  15  Wall.  610; 
Tx>ulslana  v.  New  Orleans,  102  U.  S.  203.  But 
audi,  in  the  opinion  of  the  writer,  Is  neither 
the  express  nor  implied  purpose  of  the  act 
The  primary  object  of  the  statute  cited  Is  not 
to  render  void  the  transactions  of  associations 
falling  to  comply  with  its  demands,  but  to 
bring  a  designated  class  of  foreign  corpora- 
tions witliln  the  Jurisdiction  of  the  courts  of 
this  state,  In  order  to  protect  parties  with 
whom  they  may  transact  business  from  fraud 
and  imposition.  In  Mor.  Prlv.  Corp.  (2d  Bd.) 
{  665,  we  find  the  rule  thus  stated:  "The  ob- 
ject of  the  various  statutes  providing  that  for- 
eign corporations,  before  transacting  business, 
Shan  comply  with  specified  conditions,  such 
as  filing  copies  of  their  charters,  making  state- 
ments of  their  financial  condition,  appointing 
agents  upon  whom  process  shall  be  served, 
etc.,  is  to  protect  parties  dealing  with  them 
from  imposition,  and  to  secure  convenient 
means  of  obtaining  Jurisdiction  In  the  local 
courts.  These  statutes  place  foreign  corpora- 
tions in  the  same  position  as  domestic  cor- 
porations, In  the  particulars  provided  for.  It 
Is  clearly  not  the  primary  purpose  of  the  leg- 


islature, In  passing  these  statutes,  to  render 
the  contracts  and  dealings  of  corpoiatlons 
which  have  not  complied  with  the  statutes 
void  and  unenforceable.  Hence,  when  the  leg- 
islature has  not  expressly  declared  that  this 
result  shall  follow  from  a  failure  to  comply 
with  the  statute,  the  courts  ought  not  to  im- 
ply such  a  result,  unless  this  be  necessary  in 
order  to  attain  the  primary  object  for  which 
the  statute  was  passed."  We  observe  numer- 
ous reported  cases  in  which  that  doctrine  is 
expressly  approved.  For  instance,  Foundry 
Co.  V.  Augustine,  5  Wash.  67,  31  Pac.  327, 
involved  a  statute  wtilch  authorized  corpora- 
tions to  transact  business  upon  terms  substan- 
tially like  those  above  enumerated,  and  pro- 
vided that  agents  transacUng  business  for 
corporations  which  had  not  complied  with  the 
conditions  imposed  by  statute  Should  be  guil- 
ty of  a  misdemeanor.  It  was  held  that  such 
contracts  are  not  void,  in  the  absence  of  a 
statute  so  declaring.  In  La  France  Fire-En- 
gine  Co.  V.  Town  of  Mt  Vernon,  9  Wash.  142, 
37  Pac.  287,  38  Pac.  80,  tliat  case  was  dted 
and  followed.  By  statute  of  the  territory  of 
Dakota  It  was  provided  that:  "No  foreign 
corporation  •  •  •  shall  transact  any  busi- 
ness within  this  state  [territory]  or  acquire, 
hold  or  dispose  of  property  •  •  ♦  until 
such  corporation  shall  have  filed  in  the  atD.ce 
of  the  secretary  of  the  state  [territory]  a  duly 
authenticated  copy  of  its  charter  or  articles 
of  Incorporation,  and  shall  have  complied 
with  the  provisions  of  this  chapter."  Bev. 
Code  N.  D.  c.  22,  }  3261.  The  next  section, 
among  other  things,  required  the  appointment 
of  an  agent  to  reside  at  some  accessible  point  In 
the  territory,  on  whom  service  could  be  made, 
and  for  the  filing  of  written  notice  of  such  ap- 
pointment with  the  register  of  deedsof  the  prop- 
er county.  Thatacthasrecently been  examined 
and  construed  by  the  courts  of  both  North  Da- 
kota and  South  Dakota  with  the  thoronglmesa 
and  ability  which  characterise  the  decisions  of 
those  tribunals,  and  resulting  la  the  conclu- 
sion that  the  statute  was  not  Intended  as  a 
prohibition  upon  the  powers  of  foreign  cor- 
porations to  make  valid  contracts,  but  to 
bring  themand  their  pr(^>erty  within  the  Juris- 
diction of  the  courts  of  the  territory.  See 
Wright  V.  Lee,  2  S.  D.  596,  61  N.  W.  706;  s. 
c  (on  rehearing)  55  N.  W.  981;  Washburn 
Mill  Co.  V.  Bartlett,  3  N.  D.  138,  64  N.  W.  544; 
also,  Edison  General  Electric  Oa  v.  Canadian 
Pac.  Nav.  Co.,  8  Wash.  370,  36  Pac.  260;  Fisk 
T.  Patton,  7  Utah,  a,m,  27  Paa  1;  Kindel  v. 
Lithographing  Co.,  35  Pac.  (Colo.  Sup.)  533; 
State  Mnt  Fire  Ins.  Ass'n  v.  Brinkley  State  & 
Heading  Co.  (Ark.)  SI  S.  W.  157;  Insurance 
Co.  V.  Whipple,  61  N.  H.  61;  Insurance  Co. 
V.  Way,  62  N.  H.  622;  Insurance  Co.  v.  Mc- 
Mlilen,  24  Ohio  St.  67;  Insurance  Co.  v.  Mat- 
thews, 102  Mass.  221;  Powder  River  Cattle 
Co.  V.  Commissioners  of  Custer  Co.,  9  Mont. 
146,  22  Pac.  383;  Toledo  Tie  &  Lumber  Co. 
V.  Thomas,  33  W.  Va.  566,  U  S.  B.  37;  Rail- 
road Co.  V.  Evans,  14  C.  C  A  116,  66  Fed, 
809;    Fritts  v.  Pakner,  132  D.  a  282,  10  Sup. 
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Ct.  93;   Seymour  v.  Oold  Mines,  158  U.  a 
623,  14  Sup.  Ct  847. 

We  have  not  overlooked  the  case  of  Barbor 
T.  Boehm,  21  Neb.  450,  32  N.  W.  221,  hold- 
ing that  notes  given  for  Insurance,  to  a  com- 
pany which  bad  filled  to  comply  with  the 
provisions  of  the  statute  with  respect  to  the 
filing  of  a  statement  and  procuring  a  certifi- 
cate authorizing  it  to  transact  business,  were, 
by  reason  of  that  fact,  invalid  as  to  the 
original  parties.  It  is  sufficient,  without  quot- 
ing at  length  from  the  statute  therein  involv- 
ed, that  its  provisions,  so  far  as  they  relate 
to  the  subject  under  discussion,  are  not  ee- 
sentlally  different  from  those  of  the  act  of 
1891  above  referred  to.  Hence  that  case,  if 
accepted  as  an  authoritative  statement  of 
the  law,  must  be  regarded  as  decisive  of  the 
question  now  at  issue.  But  the  doctrine  there 
asserted  cannot  be  reconciled  with  the  later 
decisions  of  this  court,  nor,  indeed,  with  the 
earlier  case  of  Land  Go.  v.  Bushnell,  11  Neb. 
192,  8  N.  W.  389,  holding  that  the  grantee  of 
land  by  a  deed  from  a  corporation  by  its 
charter  prohibited  from  acquiring  or  convey- 
ing real  estate  would  not,  In  an  action  for 
the  price  of  land  so  conveyed,  be  heard  to 
aH^^e  the  want  of  cai>acil7  on  the  part  of 
his  grantor,  and  that  such  conveyance  is  not 
void  absolutely,  but  valid  and  enforceable, 
unless  assailed  in  a  direct  proceeding  by  the 
state.  In  Cailow  v.  C.  Anltman  &  Co.,  28 
Neb.  672,  44  N.  W.  878,  foUowlng  the  case 
last  cited,  it  was  held  that  foreign  corpora- 
tions might  acquire,  hold,  and  convey  land 
in  this  state,  notwithstanding  section  1,  c.  65, 
Laws  1887,  then  in  force,  by  which  they 
were  prohibited  from  acquiring  or  dispos- 
ing of  real  estate  except  for  certain  desig- 
nated purposes.  Myers  v.  McGavock,  89  Neb. 
848,  58  N.  W.  522,  presented  the  question  of 
the  power  of  a  corporation  organized  under 
the  laws  of  congress  to  acquire  and  hold 
real  estate  in  violation  of  the  restrictions  Im- 
posed by  section  8,  art  11.  Const.  1875,  viz.: 
■^o  railroftd  corporation  organized  under  the 
laws  of  any  other  state,  or  of  the  United 
States,  and  doing  business  in  this  state  shall 
be  entitled  to  exercise  the  right  of  eminent 
domain  or  have  power  to  acquire  the  right 
of  way,  or  real  estate  for  depot  or  other  uses, 
until  it  shall  have  become  a  body  corporate 
pursuant  to  and  In  accordance  with  the  laws 
of  this  state."  It  was  held,  on  the  authority 
of  Land  Co.  t.  Bushnell  and  Carlow  v.  C. 
Aultman  &  Co.,  that  the  tide  of  the  railroad 
company  to  real  estate  acquired  in  violation 
at  the  foregoing  constitutional  prohibition 
could  not  be  questioned,  except  in  a  proceed- 
ing for  that  purpose  by  the  state.  And  in 
Banlon  y.  Railroad  Co.,  40  Neb.  52,  58  N.  W. 
680^  the  qnestlon  was  again  examined,  and 
the  doctrine  of  the  previous  cases  expressly 
an>roved.  No  more  radical  application  of 
the  rule  here  asserted  has  been  made  than  in 
the  foregoing  decisions  by  this  court,  since 
the  act  involved  in  each  is  a  violation  of  the 
corporation's  charter   by   the   usurpation   of 


powers  plainly  prohibited,  and  not,  as  In  the 
case  at  bar,  the  disregard  of  a  mere  con- 
dition obviously  Imposed  In  the  Interest  of 
persons  dealing  with  the  class  of  associa- 
tions to  which  it  applies.  That  Land  Co. 
V.  Bushnell  should  have  been  overlooked  in 
Barbor  v.  Boehm  is  to  be  deplored,  since 
to  that  fact  must  be  attributed  the  conflict- 
ing and  irreconcilable  utterances  upon  the 
subject  by  this  court  That  the  last-mentiou- 
ed  case  Is  opposed  to  the  weight  of  authority 
is  manifest  from  the  foregoing  citations,  and 
that  It  is  unsound  In  principle  is  equally  ap- 
parent The  defendant  therein  bad  received 
from  the  insurance  company  named  a  policy 
which  was  valid  and  enforceable  (1  Beach, 
Ins.  I  64,  and  cases  cited;  1  Bid.  Ins.  S  96), 
and  therefore  a  sufficient  consideration  for 
the  notes  which  were  the  subject  of  the  con- 
troversy. But  the  force  of  that  case  is  weak- 
ened by  another  fact,  which  Is  that  the  cases 
therein  cited,  to  wit.  Insurance  Co.  t.  Har- 
vey, 11  Wis.  394,  and  Assurance  Co.  t.  Rosen- 
thal, 55  m.  85,  appear  to  have  been  material- 
ly modified  by  more  recent  decisions  In  the 
states  named.  Vide  Insurance  Co.  v.  Sawyer, 
44  Wis.  387;  Stevens  v.  Prett,  101  m.  217; 
Alexander  r.  dub,  110  m.  65;  Barnes  v. 
Suddard,  117  DL  237,  7  N.  B.  477;  Pennsyl- 
vania, etc.,  Co.  V.  Baurle,  143  Bl.  459,  33  N. 
E.  166.  However  reluctant  courts  may  be  to 
overrule  cases  which  for  years  have  had  the 
apparent  sanction  of  the  bench  and  bar, 
there  can  be  no  excuse  for  hesitation  when 
as  In  this  instance,  a  prior  decision  is  botb  In- 
defensible on  principle,  and  opposed  to  later 
utterances  of  the  same  tribunal. 

It  should.  In  conclusion,  be  remained  that 
the  writer  Is  alone  responsible  tor  the  criti- 
cism here  indulged  respecting  the  case  of 
Barbor  v.  Boehm;  the  majority  of  the  court 
preferring  to  base  the  judgment  of  reversal 
upon  the  proposition  that  the  act  of  1801, 
whatever  may  have  been  the  purpose  of  the 
legislature,  cannot  be  construed  as  affecting 
contracts  existing  at  the  time  It  UxA.  effect. 
Reversed  and  remanded. 

HARRISON  and  NORVAL,  JJ.  We  concur 
in  the  judgment  just  rendered,  bat  do  not 
concur  in  all  the  arguments  of  the  Chief  Jus- 
tice in  the  foregoing  opinion,— especially 
those  In  conflict  with  the  decision  In  Barbor 
V.  Boehm,  21  Neb.  450,  32  N.  W.  221. 


AMERICAN  BUILDING  *  LOAN  ASS'N  v. 

BBAR. 
(Supreme  Court  of  Nebraska.     May  18.  1B96.) 
Fa4.oi>— Cou<4TMUL  Ihddouibst— Basoissiox  ot 

COXTKACT. 

1.  False  representations,  as  the  boaia  ot 
an  action,  whether  for  damages  or  for  rescis- 
sion of  a  contract,  are  such  only  as  in  some 
manner  actually  mislead  the  complaining  party 
to  his  damage. 

2.  Actionable  fraud  must  relate  to  mat- 
ters material  to  the  transaction  involved.    Mere 
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t'ullateral  indneement,  although  fraudnlently 
made,  of  itself,  affords  no  ground  for  the  rescis- 
sion of  a  contract,  or  for  the  recovery  of  dam- 
age against  the  offending  party. 

3.  Afisociation   v.   Rainbolt,  67  N.  W.  493, 
48  Neb.  — ,  followed. 

(Syllabua  by  the  Court.) 

Error  to  district  court,  Madison  county; 
Allen,  Judge. 

Action  by  Alexander  Bear  against  the 
American  Building  &  Loan  Association. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Reversed. 

Barnes  &  Tyler  and  O.  M.  Cooley,  for  plain- 
tiff in  error.  Geo.  E.  Pritchett,  John  S.  Rob- 
inson, and  Powers  &  Hays,  for  defendant  In 
error. 

POST,  C.  J.  Tbla  was  an  action  in  the  dis- 
trict court  for  Madison  county  by  the  defend- 
ant In  error.  Alexander  Bear,  to  recover  mon- 
ey paid  by  himself  and  by  his  wife,  Amelia 
Bear,— to  whose  rights  he  has  succeeded  by 
assignment,— for  25  sliares  of  the  capital  stoctc 
of  the  plaintiff  in  enor,  the  American  Build- 
ing &  Loan  Association,  a  Minnesota  corpora- 
tion. The  theory  upon  which  the  action  Is 
prosecuted,  and  upon  which  a  recovery  was 
allowed  by  the  district  court,  is  that  the  con- 
tracts of  subscription  had  been  rescinded  on 
account  of  the  fraudulent  representations  by 
the  association  named,  and  on  account  of 
the  breach  by  it  of  certain  express  covenants 
as  Inducements  tbereto.  The  issues  raised  by 
the  pleadings  are  sobstantiaUy  those  pre- 
sented in  Association  v.  Rainbolt  (decided  at 
this  session)  67  N.  W.  493,  and  supported  by 
practically  the  same  evidence  on  the  part  of 
the  plaintiff  below.  It  Is  not  disputed  that 
the  plaintiff.  Dr.  Bear,  in  the  month  of  July, 
1888,  subscribed  for,  and  caused  to  be  Is- 
sued in  his  own  name,  15  shares  of  the  stock 
of  the  said  association,  and  at  the  same  time 
subscribed  for  10  shares  In  tbe  name  of  his 
wife.  It  is  further  shown,  and  not  disputed, 
that  assessments  upon  said  stock  were  regu- 
larly paid  by  him  until  the  month  of  August, 
1S91,  during  wlilch  period  he  acted  as  the 
agent  of  his  wife  in  all  matters  pertaining  to 
the  shares  issued  in  her  name.  As  in  Asso- 
ciation V.  Rainbolt,  the  snly  representation  al- 
leged with  respect  to  existing  matters  is  that 
contained  In  the  printed  circular  regarding 
the  existence  of  an  advisory  board.  But  that 
statement,  it  is  argued,  affords  no  ground  for 
the  resclmion  of  the  contracts  of  subscrip- 
tion, in  Tiew  of  the  fact  that  there  is  neither 
allegation  nor  proof  that  the  rights  of  stock- 
holders have  been  even  remotely  prejudiced 
by  tbe  nonexistence  of  such  board.  Nor  are 
we  warranted  In  presuming  that  the  affairs  of 
the  association  would  have  been  more  wisely 
or  successfully  conducted  with  the  assistance 
of  such  a  body,  whose  functions  are  undefined 
by  charter  or  by-law,  and  wbich  would,  in  a 
legal  sense,  be  answerable  to  nobody  for  its 
actions.  There  is.  Indeed,  no  charge  of  mis- 
repreaentation,  as  respects  the  actual  condi- 
tion of  tbe  association,  or  the  management 


of  its  business,  prior  to  the  alleged  abroga- 
tion of  the  local  board  in  the  mouth  of  Au- 
gust, 1891.  False  representations,  as  tbe 
basis  of  an  action,  whether  for  damages,  or 
for  the  resclssioD  of  a  contract,  are  such  only 
as  in  some  manner  actually  mislead  the  com- 
plaining party  to  his  damage.  "A  statement 
made  with  intent  to  defraud  a  subscriber, 
but  without  that  effect,  is  immaterial.  Mere 
intent,  without  damage,  Is  insufficient" 
C!ook,  Stock,  Stockh.  &  Corp.  Law  (3d  Ed.) 
{  149.  See,  also,  Keller  v.  Johnson,  11  Ind. 
337;  Robertson  v.  Parks,  76  Md.  118,  24 
AtL  411;  Walnwright  v.  Weske  (Cal.)  23  Pac. 
12.  True,  it  is  alleged  that  the  association.  In 
order  to  induce  the  plaintiff  below  and  othera 
to  subscribe  for  its  stock,  represented  that  its 
affairs  "were  and  should  be  supervised  by  an 
advisory  board  consisting  of  a  large  number 
of  well-known  and  eminent  citizens  of  the 
states  of  Minnesota  and  Iowa;  that  such  rep- 
resentations were  false  and  fraudulent,  and 
known  by  it  [the  association]  so  to  be  at  the 
time  they  were  made,  and  tbe  said  parties 
so  sub8crit>ed  for  said  stock  as  aforesaid  be- 
lieving the  same  to  be  true,  and  were  induced 
thereby  to  make  said  subscriptions."  But, 
as  above  intimated,  a  reference  to  the  cir- 
cular mentioned  in  the  petition  fitils  to  dis- 
close any  representation  whatever  respecting 
the  powere  or  duties  of  the  advisory  board,  or 
to  indicate  that  It  was  to  be  in  any  manner 
charged  with  the  responsibility  of  supervising 
the  affairs  of  tbe  association.  It  is  elemen- 
tary law  that  actionable  fraud  must  in  some 
manner  pertain  to  matters  material  to  the 
transaction  involved.  The  representations  re- 
lied upon,  at  most,  relate  to  mattera  of  collat- 
eral Inducement  only,  and  which  of  them- 
selves afford  no  ground  for  the  rescission  of 
the  contracts  of  subscription.  Bank  t.  To- 
cnm,  11  Neb.  328,  9  N.  W.  84;  Noel  v.  Hor- 
ton,  50  Iowa,  687;  Hall  ▼.  Johnson,  41  Mich. 
286,  2  N.  W.  56;  Pom.  Bq.  Jur.  |  598.  There 
is,  on  principle,  a  wide  difference  between  the 
r^resentations  proved,  and  false  statements 
respecting  the  personnel  of  managing  directots, 
and  possibly  of  a  local  board  such  as  contem- 
plated in  this  instance,  since  the  powen  of 
governing  boards  of  corporations  are  clearly 
defined  by  law,  and  ttie  character  of  the  per- 
sons comprising  such  bodies  is  presumably 
one  of  the  inducements  for  the  relation  as- 
sumed towards  them  by  stockholders,  with 
its  attendant  responsibilities. 

The  other  questions  discussed  by  counsel 
were  considered  In  Association  v.  Rainbolt, 
43  Neb.  — ,  67  N.  W.  493,  and  wiU  not  here 
be  examined.  The  Judgment  will  be  reveraed, 
and  the  cause  remanded.    Reversed. 


AMERICAN  BUILDING  &  LOAN  ASS'N  v. 

EBLE. 
(Supreme  Court  of  Nebraska.     May  20,  1896.) 

Error  to  district  court,  Madison  connty;  Jack- 
son, Judge. 
Action  by  the  American  Boildlng  &  Loan 
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Association  against  Charles  Bble.  Judgment 
for  defendant.  PlaintifC  brings  error.  Re- 
versed. 

Barnes  &  Tyler  and  O.  M.  Cooler,  for  plain- 
tiff in  error.  John  S.  Robinson,  Powers  & 
Ha7S,  and  Geo.  B.  Pritchett,  for  defendant  In 
error. 

PER  CURIAM.  This  canse  was  submitted 
upon  substantiallr  the  same  record  as  in  Aeso- 
dation  T.  Rainbolt,  67  N.  W.  493,  and  Associa- 
tion T.  Bear,  67  N.  W.  600  (decided  at  this  ses- 
sion); and,  following  those  cases,  the  judgment 
is  reTersed,  and  the  cause  remanded  for  further 
action  by  the  district  court  Reversed  and  re- 
manded. 


AMERICAN  BUILDING  &  LOAN  ASS'N  v. 

REES. 
(Supreme  Ciourt  of  Nebraska.     May  20,  1896.) 

Error  to  district  court,  Johnson  county;  Bab- 
cock,  Judge. 

Action  by  the  American  Buildine  &  Loan  As- 
sociation against  Liszie  Rees.  Judgment  for 
defendant.     Plaintiff  brings  error.     Reversed. 

dames  &  Tyler  and  C.  M.  Cooiey,  for  plain- 
tiff in  error.  Joibn  S.  Robinson  and  Powers  & 
Hays,  for  defendant  in  error. 

PER  CURLAM.  The  questions  suggested 
by  the  record  of  this  case  being  identical  with 
those  presented  in  Association  v.  Rainbolt  and 
Association  v.  Bear  (decided  at  this  session)  67 
N.  W.  493,  500,  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for 
trial  de  novo.     Reversed  and  remanded. 


VAN  ALSTINB  v.  KANIBCKI  et  al. 
(Supreme  Court  of  Michigan.    May  19,  1896.) 
Criticism  or  Witness  bt  Counsei. — Intozicatiko 
LiQuoKS— Civil    Dam*ob8—Imstkuotion8— Evi- 
dence —  Declarations  or  Person  Intoxioat- 

BD. 

1.  It  is  proper  to  instruct  the  jury  to  dis- 
regard statements  by  counsel,  not  sworn  as 
witnesses,  as  to  their  personal  knowledge  of  ad- 
verse witnesses,  made  to  discredit  them. 

2.  In  an  action  under  Pub.  Acts  1883,  No. 
101,  by  a  mother  against  a  saloon  keeper  for 
injuries  to  a  son,  on  whom  she  was  dependent 
for  support,  sustained  while  under  the  influ- 
ence of  Uqnor  sold  by  defendant,  an  instruc- 
tion that  ^aintiff  could  not  recover  for  medic- 
al assistance  furnished  her  son  will  be  sus- 
tained, where  the  record  does  not  show  that 
any  expense  for  that  purpose  was  incurred. 

3.  In  an  action  by  a  mother  under  How. 
Ann.  St.  I  2283,  against  a  saloon  keeper,  for  in- 
juries to  her  SOD,  on  whom  she  was  dependent 
for  support,  austained  while  under  the  influ- 
ence Of  Uigaor  sold  by  defendant,  evidence  of 
declarations  of  the  son  as  to  who  furnished 
him  the  whisky  on  which  he  became  drunk  is 
hearsay,  and  inadmissible  to  bind  plaintiff. 

Error  to  circuit  court,  Alpena  county;  Rob- 
ert J.  Kelley,  Judge. 

Action  by  Marllla  Van  Alstlne  against  Phil- 
lip Kanleckl  and  others.  From  a  judgment 
for  defendants,  plaintiff  brings  error.  Re- 
versed. 

Joseph  Cavanagh  (J.  D.  Tumbnll,  of  coun- 
sel), for  appellant  James  McNamara,  for 
appellees. 

MOORE,  J.  PlalntlB  brought  suit  against 
KanledcL  a  saloon  keeper,  and  his  bondsmen. 


nnder  the  provisions  of  Act  No.  191  of  the 
Public  Acts  of  1883.  Her  declaration,  in  sub- 
stance, was  that  defendant  Kanleckl  was  in 
the  saloon  business,  and  the  other  defendants 
are  his  bondsmen;  that  Kanleckl  sold  to  her 
son  Lambert,  who  was  intoxicated,  and  In 
the  habit  of  getting  intoxicated,  intoxicating 
liquors,  which  he  drank,  and  which  increased 
his  Intoxication,  and,  while  thus  intoxicated, 
her  son,  on  account  of  his  intoxication,  was 
unable  to  control  his  team,  and  they  ran 
away,  throwing  htm  from  his  wagon,  and 
permanently  and  greatly  injuring  him;  that 
at  the  time  of  the  injury,  plaintlfl  and  her 
son  were  living  together  as  one  family,  and 
her  son  was  maintaining  and  supporting  ber, 
and  would  have  done  so  the  balance  of  her 
life;  "that  by  means  of  said  unlawful  acts  of 
defendants,  and  by  said  Injury,  she  has  been 
obliged,  and  will  be  obllgred  in  the  future,  to 
expend  large  sums  of  money  in  doctoring, 
nursing,  and  maintaining  her  said  son,  and, 
by  means  of  said  Illegal  acts  of  defendants, 
she  has  been  injured  In  her  person,  property, 
and  means  of  support  to  her  damage  of 
$5,000."  The  defendants  admitted  that  Kanl- 
eckl was  keeping  a  saloon,  and  that  the  other 
defendants  were  his  bondsmen,  and  that  Lam- 
bert was  at  his  saloon  on  this  night,  but  de- 
nied that  he  was  then  drunk,  or  that  he  got 
any  liquor  whatsoever  from  Kanleckl  ui>on 
this  occasion,  and  produced  evidence  tending 
to  prove  this.  The  Jury  rendered  a  verdict 
for  the  defendanta  Several  errors  are  as- 
signed. 

The  court.  In  his  charge  to  the  Jury,  used 
this  language:  "Now,  I  am  asked  to  say  to 
you,  and  I  do  say  to  you,  g^entlemen,  in  refer- 
ence to  a  criticism  made  to  the  testimony  of 
Le  Vere,  that  he  was  a  traveling  dentist,  or 
one  who  pursued  dentistry  In  some  of  its 
branches,  about  the  country;  that  this  fact 
alone  Is  no  reason  that  yon  should  discredit 
his  testimony.  Unless  yon  find  something 
more  than  that,  the  mere  occupation  of  a 
man  would  be  no  reason  for  you  to  discredit 
his  testimony.  And  I  call  your  attention  to 
the  statement  of  counsel  in  this  case  as  to 
this  witness,  that,  from  bis  acquaintance 
with  him,  he  would  be  Just  such  a  man  as 
would  be  likely  to  be  sought  after,  and  one 
that  would  make  untruthful  statements.  The 
statement  ought  not  to  weigh  In  this  case." 
This  is  alleged  as  error.  We  do  not  so  re- 
gard it  If  counsel  had  any  statement  to 
make  to  the  Jury  relating  to  his  acquaint- 
ance with  the  witness,  he  should  have  been 
sworn,  and  subjected  himself  to  the  rules  of 
examination.  In  this  connection,  we  desire 
to  express  our  disapproval  of  the  language 
used  by  counsel  for  the  plaintiff  In  their 
briefs,  filed  in  this  court,  when  referring  to 
witnesses  in  the  case.  Expressions  found  on 
pages  9  and  10  of  plaintiff's  brief,  and  page  7 
of  the  supplemental  brief,  do  not  serve  any 
good  purpose,  and  should  be  severely  criti- 
cised. 

The  trial  Judge  instructed  the  Jury  that 
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plaintiff  could  not  recoTer  for  any  medical 
assistance  famished  her  son.  This  is  said 
to  be  error,  citing  Clinton  t.  Lanlng,  61  Mich. 
360,  28  N.  W.  125,  and  Thomas  v.  Dansby,  74 
Mich.  403,  41  N.  W.  1068.  The  claim  of  the 
plaintiff  iB  that  her  son  lived  with  her,  and 
supported  her.  We  do  not  find  from  the  rec- 
ord any  proof  as  to  the  doctor's  bills,  the 
amount  thereof,  or  who  incurred  liability 
therefor,  and  for  that  reason  the  assignment 
of  error  Is  not  sustained. 

Dr.  Eaklns  was  called  as  a  witness  for  the 
plaintiff,  and  testified  to  his  arrival  on  the 
scene  soon  after  young  Van  Alstlne'  was 
hurt,  and  to  his  condition,  and  the  extent  of 
Ills  injuries.  On  cross-examination  the  fol- 
lowing occurred:  "Q.  Was  there  anything 
said  by  Tan  Alstlne  as  to  whether  he  had 
been  drinking  or  not?  A.  Some  person  ask- 
ed him,  made  the  remark,  'Where  did  you 
get  your  whisky*— something  to  that  effect, 
I  don't  exactly  remember  what;  and  he' 
said  that  he  bad  some  altercation  with  some 
one  down  town,  and  he  got  full,  or  some- 
thing to  that  effe4;t  And  some  person  said 
to  him,  'Why,  we  saw  you  start  away  with 
your  borses  on  the  run  from  this  saloon, 
Kanleckl's  saloon.'  Well,  he  said  he  went 
in  there  to  get  a  drink,  but—  Mr.  Tumbull: 
I  object  to  any  of  this  testimony  at  alL  It 
has  gone  as  far  as  It  ought  to  have  gone. 
Attorney  for  Defendant:  Let's  see  what  It 
is.  Tou  don't  know  what  It  is.  The  Court: 
A  statement  of  the  Injured  man?  Attorney 
for  Plaintiff:  Yes;  a  statement  of  the  in- 
jured man.  The  Court:  As  to  where  he  got 
his  liquor?  Attorney  for  Plaintiff:  Yes.  The 
Court:  Why  isn't  it  competent?  Attorney 
for  Plaintiff:  If  they  wanted  to  Impeach 
this  man,  they  should  have  adced  him  the 
question  when  they  examined  him.  The 
Court:  They  possibly —  His  deposition  was 
taken  and  used  in  this  case?  Attorney  for 
Plaintiff:  His  deposition  is  here;  yes.  Now, 
then,  they  had  a  chance,  if  they  wanted  to 
ask  him  any  questions—  The  Court:  Tou 
may  taly  the  answer.  Mr.  Tumbull:  An 
exception.  A.  Well,  he  said  that  this  Kan- 
ieckl  told  him  that  'no,  he  couldn't  have  any 
liquor;  that  he  was  drunk  now.'  And  the 
statement  was  corroborated  by  Cronk,  who 
was  then  standing  by  his  feet  Mr.  Tum- 
bull: I  move  to  strike  f&at  out  The  Court: 
That  is  not  proper.  Strike  it  out  He  Is  on- 
ly asking  what  the  man  said.  Attorney  for 
Defendant:  Strike  out  so  far  as  what  Cronk 
said—  The  Court:  Strike  out  his  statement 
as  to  Cronk's  statement"  The  witness  fur- 
ther testified  that  Van  Alstine  said  that  be 
did  not  get  any  liquor  at  Knniecki's;  that 
he  went  there  for  the  purpose  of  getting 
some;  that  Kanlecki  would  not  give  it  to 
him;  that  he  said  he  was  drunk  now.  "The 
plaintiff's  counsel  then  made  a  motion  to 
strike  out  the  evidence  of  Dr.  Eaklns  as  to 
what  Lambert  Van  Alstine  said  about  not 
getting  any  liquor  from  the  defendant  Kan- 
lecki that  evening,  for  the  reason  that  this 


evidence  was  only  Impeaching  evidence,  and. 
If  It  was  not  done.  It  would  force  plaintiff 
to  bring  Lambert  In  his  critical  condition  to 
deny  It  Motion  overruled,  and  counsel  for 
plaintiff  excepts."  This  is  alleged  as  error, 
as  being  hearsay,  and  not  proper  original 
testimony. 

No  foundation  had  been  laid  for  this 
testimony  as  impeaching  testimony.  Young 
Van  Alstlne  had  not  at  this  time  been  sworn. 
His  deposition  had  been  taken,  but  bis  at- 
tention was  not  called  in  the  deposition 
as  to  whether  he  had  made  the  statements 
testified  to  by  Dr.  Bakln.  It  is  urged  by 
counsel  for  appellee  in  his  supplemental 
brief  that  this  testimony  was  competent  as 
Impeaching  testimony.  Inasmuch  as  young 
Van  Alstlne  was  afterwards  called,  and 
contradicted  it  It  is  nrged  that  Its  admis- 
sion simply  relates  to  the  order  of  proof, 
and  that  the  case  ought  not  to  be  reversed 
because  of  Its  admission;  citing  Bounsavell 
V.  Pease,  46  Wis.  606,  and  Bonx  v.  Lumber 
Co.,  94  Mich.  607,  54' N.  W.  4»2.  These  cases 
would  control  had  this  testimony  been  offer- 
ed simply  as  impeaching  testimony.  An  in- 
spection of  the  record  shows  it  was  not  of- 
fered or  received  as  Impeaching  testimony, 
but  as  an  admission  which  bound  the  plain- 
tiff because  of  her  relations  to  the  witness 
who  made  the  statements.  It  was  so  treat- 
ed by  the  court,  and  cotmsel  when  admitted, 
and  In  the  motion  for  a  new  trial,  and  in 
the  original  briefs  In  the  case.  The  Jury 
must  have  understood  from  the  way  the  tes- 
timony was  treated  that  it  was  received  as 
being  In  the  nature  of  an  admission  which 
would  -jind  the  plaintiff.  In  referring  to  this 
testimony  in  bis  charge,  the  trial  Judge  made 
nse  of  the  following  language:  "Now,  there 
have  been  witnesses  upon  the  stand  here 
who  have  testified  to  statements  made  by 
the  injured  man  soon  after  It  was  made; 
and  I  say  to  you,  you  have  a  right  to  con- 
sider that  testimony.  I  refer  now  to  the  tes- 
timony of  the  two  doctors,  as  to  the  state- 
ments that  he  made,  the  young  man  made, 
while  In  front  of  McSorley's  store,  that  he 
bad  received  nothing  to  drink  at  Elanleckl's, 
the  defendant's.  You  have  a  right  to  con- 
sider It  with  all  the  other  evidence  and  all 
the  surroundings  In  this  case.  You  have  a 
right  to  weigh  it  in  the  light  of  the  proba- 
bilities of  such  statements  being  made  at 
the  time.  You  have  a  right  to  weigh  and 
determine  whether  It  strikes  you,  and  meets 
your  minds  and  consciences,  as  being  prob- 
able and  true,  and,  if  you  believe  it,  you 
have  a  right  to  act  upon  it;  and  I  say  to 
you  here.  If  you  find  that  such  statements 
were  made  by  the  young  man,  under  con- 
ditions when  he  was  fairly  In  possession  of 
his  faculties,  and  knew  what  he  was  say- 
ing, it  would  be  a  circumstance  strongly 
against  him  In  this  case,  or  the  claim  put 
forward  here  that  he  did  purchase  liquor 
there,  because  men  are  never  supposed  to 
make  statements,  when  they  are  deliberate- 
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1y  made,  directly  in  oppotdtion  and  opposed 
to  tlieir  own  interest"  The  test,  tlien, 
bliould  be  wliether  tills  testimony  could  be 
received  for  any  other  ptiri>OBe  than  im- 
peaching testimony.  Whatever  right  to  sue 
in  this  action  the  plaintiff  has  is  by  virtue 
of  How.  Ann.  St  §  2283e3.  The  right  Is  per- 
sonal to  her.  Tonng  Van  Alstlne  could  not 
himself  sue.  Brooks  v.  Oook,  44  Mich.  618, 
7  N.  W.  216.  The  plaintiff's  right  of  action 
depended  upon  the  facts,  and  belonged  to 
herself,  and  was  not  derived  from  her  son, 
though  growing  out  of  his  acts.  Kehrig  v. 
I*eterB,  41  Mich.  478,  2  N.  W.  801.  We  think 
this  testimony  was  hearsay,  and  should 
have  been  received  only  for  the  purpose  of 
impeachment  Gatlln  t.  Railroad  Co^  66 
Mich.  364,  33  N.  W.  B16. 

It  is  urged  that  this  testimony  is  admissi- 
ble as  part  of  the  res  gestR,  citing  from  21 
Am.  &  Eng.  Bnc.  Law,  102.  "Declarations 
regarding  personal  injuries  are  admissible 
as  part  of  the  res  gestae  when  there  Is  a  con- 
currence In  point  of  time  between  the  act 
and  the  declaration."  The  trouble  with  this 
contention  is  that  the  testimony  admitted 
did  not  relate  to  the  injury,  but  was  an  In- 
quiry as  to  where  Van  Alstlne  got  his  whis- 
ky. The  judgment  Is  reversed,  and  a  new 
trial  ordered. 

IX>NO,  O.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


HOSMBR  V.  WELCH. 

(Sopreme  Court  of  Michigan.     May  26,  1896.) 

Insorablb  Interest — Member  or  Fahilt. 

1.  At  common  law  a  sister  has  an  insurable 
interest  in  her  brother's  life. 

2.  Where  a  hnaband  separated  from  his 
wife  without  a  divorce,  and  thereafter,  until 
his  death,  lived  with  his  sister,  paving  no  board, 

'  and  was  nursed  and  cared  for  by  her  as  a  mem- 
ber of  the  family,  a  policy  on  the  brother's  lite, 
issued  in  favor  of  the  sister  by  a  company  or- 
ganized under  an  act  authorizing  the  insured 
to  name  the  beneficiary,  who  ftiight  be  one  of 
the  "family"  or  an  heir,  was  valid,  though  the 
wife  of  deceased  survived  him. 

Motion  for  rehearing.     Denied. 

For  original  opinion,  see  63  N.  W.  280. 

GRANT,  J.  A  rehearing  is  asked  upon  the 
ground  that  this  was  not  a  wager  policy,  and 
that  therefore,  the  cases  cited  in  the  former 
opinion  do  not  apply.  It  is  true  that  Mis. 
Welch  was  not  a  legal  heir  upon  the  death  of 
Mr.  Hosmer,  since  he  left  surviving  a  widow 
and  child,  who,  under  our  laws  of  descent, 
were  his  sole  legal  heirs  and  entitled  to  his 
property.  The  statutei  authorized  the  United 
Friends  of  Michigan  to  issue  policies  of  in- 
surance, and  authorized  the  Insured  to  name 
the  beneficiary,  who  might  be  one  of  his  fam- 
ily or  heirs.  The  plaintiff  and  Mr.  Hosmer 
were  married  in  1860.    They  lived  together 


*  Act  No^  104,  Put.  Acts  186a 


as  husband  and  wife  about  2^  years,  and 
constituted  a  family.     Meanwhile  they  bad 
one  child.     They  then  separated,  and  bom 
that  time  on  did  not  occupy  the  family  rela- 
tion.    Why  they  separated,  and  he  left  ber, 
and  went  away  from  his  home,  does  not  ap- 
pear.    All  evidence  on  this  point  was  exclud- 
ed by  the  court,  which  directed  a  verdict  for 
the  plaintiff  upon  the  ground  that  the  de- 
fendant was  not  a  beneficiary  recognized  b; 
the  law  and  by  the  articles  of  association. 
It  is  conceded  that  this  was  not  a  wager  pol-  I 
Icy.     At  the  common  law  the  defendant  had  ; 
an   insurable   interest  In   her  brother's  lUe.  I 
After  Mr.  Hosmer  separated  from  his  wife,  ! 
their  family  relations  were  broken  ofiC,  and  , 
never  after  resumed.     For  many  years  prior  I 
to  the  Issuance  of  this  policy  he  made  iiis 
home  with   his  slater.    He  paid  no   board.  ' 
She  nursed  him  in  sickness,  and  took  care  of 
him  as  a  brother  and  member  of  the  tamUy.  i 
Were  it  not  for  the  fact  that  he  was  married, 
no  question  could  arise.     Does  It  follow  that 
he  could  not  acquire  family  relations,  and  be- 
come a  member  of  his  sister's  family,  oot- 
withstanding  the  fact  of  marriage?    If  hus- 
band and  wife  separate  by  mutual  consent, 
or  if  either  leaves  the  home  and  the  family  re- 
lation through  the  misconduct  of  the  other, 
may  not  either  enter  Into  family  relations 
with  a  brother,  a  sister,  or  son  or  daughter, 
though  there  be  no  divorce?     The  term  "fam- 
ily" is  elastic,  and  will  be  liberally  construed. 
It  is  not  confined  to  a  husband  and  wife  and 
their  children.     Garmlchael  v.  Aasodatioo.  51 
Mich.  494,  16  N.  W.  871;    Folmer's  Appeal. 
87  Pa.  St  133.     See,  also,  Wilson  t.  Cochran, 
31  Tex.  677.     This  is  not  the  case  of  Supreme 
Lodge  T.  Nairn,  60  Mich.  44.  26  N.  W.  826, 
where  the  beneficiary  was  not  a  relative,  but 
only  an  intimate  friend;  nor  the  case  of  Keen- 
er V.  Grand  Lodge,  38  Mo.  App.  643,  where 
the  beneficiary  was  the  mistress  of  the  assui^ 
ed,  and  lived  with  him  in  an  '*uiilawful,  U- 
lldt  and  licentious  way."    It  Is  evident  that 
Hr.  Hosmer  did  not  intend  to  make  any  con- 
tract with  this  benefit  association  fo](,the  ben- 
efit of  his  wife,  and  that  he  would  sot  have 
taken  It  out  for  that  purpose.     He  undoubt- 
edly felt  under  moral  obligation,  and  was 
bound  by  the  ties  of  kinship,  to  his  sister. 
Both  he  and  the  association  recognized  this 
relationship,  and  as  well  the  famUy  relation, 
without  which  the  policy  would  not  liave  been 
Issued.    We  think  the  family  relation  existed, 
and  that  the  defendant  was  a  proper  beoe- 
fldary.     She  not  only  took  care  of  him  be- 
fore, but  after,  the  issuanee  of  the  policy. 
She  had   nothing  to  do   with   procuring    it 
She  took  care  of  him  in  his  last  sickness,  paid 
his  funeral  expenses,  and,  in  accordance  witli 
his  last  request,  took  his  body  to  CteTelaod. 
Ohio,  and  buried  It  bcsida  those  of  his  father 
and  mother.    We  may,  in  tiie  former  case, 
have  given  f.  wrong  reeaon  for  a  right  oob- 
eluBion,  and  have  th^efore  given  tliis  furtlier 
reason  upon  this  motloa.    Rehearing  denied. 
The  other  Justices  concurred. 
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DBFRBEiSB  t.  LAKB  et  nx. 
(Supreme  CoBrt  of  Michigan.     Mar  26,  1886.) 

WlLl,  —  CoHBTRrOTIOH  OT  DBVISB  —  EviDBNOB  — 

RieBTS  or  liirB  Texakt— Comvbtakob  or  Ra- 
MAiKDiR— Tax  Title— Who  mai  Claim. 

1.  A  will  derising  certain  land  to  the  wid- 
ow of  the  testator  further  prorided,  "After  her 
decease  the  said  real  estate  abore  described  I 
give  and  bequeath  to  *  *  *  my  son,  and 
after  his  decease  said  real  estate  to  belong  to 
his  heirs."  Beld,  that  the  son  took  a  life  es- 
tate onlj,  with  remainder  in  his  heirs. 

2.  Where  the  provisions  of  a  will  are  not 
ambignoos,  parol  testimony  as  to  the  under- 
standing or  intention  of  testator,  or  as  to  the 
meaning  in  which  words  were  used  by  the  per- 
son who  drew  the  will,  is  not  admissible. 

3.  A  second  life  tenant,  whose  term  is  to 
follow  that  of  another  life  tenant  who  accepts 
under  the  devise,  cannot  obtain  a  tax  title 
daring  the  incumbency  of  the  first  life  tenant 
which  can  be  set  up  against  the  remainder- 
men. 

4.  A  second  life  tenant,  whose  term  was 
to  follow  another  life  estate,  daring  the  life  of 
the  first  tenant  obtained  a  tax  deed  on  the 
property,  which  he  recorded.  On  the  death  of 
the  first  life  tenant  he  took  possession,  and 
afterwards  conveyed  the  property  by  warranty 
deed.  Held,  that  the  question  whetier  he  had 
accepted  under  the  devise  was  for  the  jury. 

6.  A  remainder  after  a  life  estate  is  a 
future  estate,  which,  under  How.  Ann.  St.  { 
5551,  is  alienable  by  a  conveyance  executed 
during  the  lifetime  of  the  life  tenant. 

Error  to  circuit  court,  Shiawassee  county; 
Charles  H.  Wlsner,  Judge. 

Action  by  Aaron  Defreese  against  John  A. 
Lake  and  Mary  Lake.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Rerersed. 

WatBon  &  Chapman,  for  appellants.  John 
T.  McCurdy,  for  appellee. 

HOOKER,  J.  Cue  Peter  Casler,  being 
owner  In  fee  of  the  premises  in  con/troversy, 
made  a  will  which  contained  the  following 
provisions:  '1  give  and  bequeath  to  my  wife, 
Betsey  Caslerl  all  the  west  half  of  the  south- 
east quarter,  and  the  south  half  of  the  east 
half  of  the  southeast  quarter,  except  so  much 
of  said  land  on  the  south  as  will  make  forty 
acres,  on  section  thirty-one,  according  to  the 
original  survey  of  the  United  States,  being 
In  the  township  of  Shiawassee,  county  of 
Shiawassee  and  state  of  Michigan,  it  being 
the  same  farm  on  which  I  now  reside.  After 
her  decease  the  said  real  estate  above  de- 
Boribed  I  give  and  bequeath  to  Henry  easier, 
my  son,  and  after  bis  decease  said  real  es- 
tate to  belong  to  his  heirs."  It  appears  that, 
daring  the  time  that  Betsey  easier  occupied 
the  land,  it  was  assessed  for  taxes  to  her 
for  the  years  1874  and  1875.  It  was  sold  for 
these  taxes,  and  tax  deeds  were  executed  to 
Henry  Casler  on  December  9,  1876,  and  De- 
cember 13,  1877.  After  the  testator's  death 
his  widow,  Betsey  easier,  entered  and  oc- 
cupied the  premises  until  her  death,  which 
occnrted  in  September,  1877.  Afterwards 
Henry  Casler  entered  and  held  possession 
until  November  7,  1879,  when  he  conveyed 
the  premises  to  John  L.  Lake  by  warranty 
deed.   Mary  Lalie  is  the  wife  of  John  Lake, 


and,  at  the  time  this  action  of  ejectment  was 
brought  against  them,  resided  with  him  upon 
the  premises.  Henry  Casler  died  Septem- 
ber 15,  1886,  leaving  issue.  The  plaintiff 
claims  title  to  the  land  in  question  under  quit- 
claim deeds  obtained  from  the  descendants  of 
Henry  Casler,  executed  and  delivered  before 
his  death;  also,  a  quitclaim  deed  purporting 
to  have  been  given  by  other  persons,  styling 
themselves  "heirs  at  law  of  Peter  Casler, 
deceased,"  dated  after  Henry's  death.  Some 
of  them  were  admitted  to  be  heirs  at  law  of 
Henry  Casler.  Thus  we  find  the  plaintiff 
claiming  title,  and  a  right  to  recover  the 
premises,  by  virtue  of  a  deed  from  Henry 
Casler's  heirs,  whUe  the  defendants  are  in 
possession,  claiming  under  a  deed  from  Hen- 
ry Casler  himself.  The  plaintiff  contends 
(1)  that  Henry  Casler  took  only  a  life  es- 
tate, with  remainder  to  his  heirs;  (2)  that 
the  purchase  of  the  lands  at  tax  sale  Inured 
to  the  benefit  of  the  remainder-men,  and  title, 
as  against  them,  cannot  be  claimed  under 
such  deeds.  On  the  other  hand,  the  defend- 
ants say  that  Henry  Casler  took  title  in  fee 
simple,  under  the  will,  and  that,  failing  in 
that,  bis  tax  deeds  gave  him  such  title. 

The  will  has  been  quoted.  It  conveyed  a 
life  estate  to  Betsey  Casler,  with  remainder 
to  her  son  Henry.  So  far  there  can  be  no 
dispute.  Was  this  a  remainder  in  fee  sim- 
ple? Obviously,  this  must  depend  upon  the 
construction  to  be  given  to  the  words,  "I 
give  and  bequeath  to  Henry  Casler,  my  son, 
and  after  his  decease  said  real  estate  to  be- 
long to  his  heirs."  Does  this  language  evince 
an  Intention  upon  the  part  of  the  testator  to 
limit  Henry's  Interest  to  an  estate  for  life? 
If  the  Intention  had  been  to  devise  an  estate 
In  fee  simple,  the  most  apt  and  proper  words 
would  have  been,  "I  give  and  devise  to  Hen- 
ry Casler,  my  son,  his  heirs  and  assigns  for- 
ever." An  equally  effective  and  perhaps  com- 
mon method  of  expression  would  be  "I  give 
and  devise  to  Henry  Casler,  my  son,"  the 
law  In  such  case  supplying  the  necessary 
words  to  create  the  estate  In  fee  simple.  But 
this  testator  used  neither  expression,  but  add- 
ed to  the  devise  to  Henry  the  provision  that 
after  his  decease  "said  real  estate  should 
belong  to  his  heirs,"— words  which  neces- 
sarily Imply  that  Uenry  Casler  was  to  have 
only  a  life  estate,  It  they  ate  not  to  be  treated 
as  superfluous.  We  are  not  without  prece- 
dents in  this  state  which  warrant  the  conclu- 
sion that  this  devised  a  life  estate.  Fraser 
V.  Chene,  2  Mich.  81,  construed  a  will  in 
which  the  following  language  was  used:  "I 
give  and  bequeath  to  my  beloved  son  Gabriel 
Chene,  my  eldest,  the  farm  I  now  reside  on, 
for  and  during  his  lifetime,  with  all  the  ap- 
purtenances thereon;  and  after  he,  my  said 
son,  the  said  Gabriel  Chene,  is  deceased,  then 
the  right,  title,  and  appurtenances  of  the 
aforesaid  farm  is  to  become  the  property  of 
said  Gabriel  Chene's  male  heirs."  The  court 
said,  "It  would  seem  to  any  one  reading  the 
wlU  in  this  case  that  the  intention  of  the 
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testator  to  glre  a  Ufe  estate  only  to  his  son 
Gabriel  was  so  very  plain  that  It  could  not 
be  doubted."  In  the  case  of  Gaukler  t. 
■Moran,  66  Mich.  854,  83  N.  W.  513,  the  tes- 
tator devised  premises  to  a  daughter  "during 
her  natural  lifetime,  and  after  her  death  to 
her  heirs  and  assigns."  This  was  held  to 
give  the  daughter  a  life  estate  merely.  See, 
also,  Couslno  y.  Cousino,  86  Mich.  323,  48  N. 
W.  1084;  Jones  T.  Uemlng,  01  Mich.  .4S1,  51 
N.  W.  1119.  We  are  of  the  opinion  that  the 
words  used  Indicated  a  plain  intention  to 
give  to  Henry  Oasler  a  Ufe  estate  only.  This 
being  so,  the  statute  (2  How.  Ann.  St.  {  5544) 
applies,  and  the  heirs  of  Henry  Casler  take 
as  purchasers.  This  may  seem  at  variance 
with  the  case  of  Praser  v.  Chene,  supra,  but 
it  is  not,  as  the  will  in  that  case  antedated 
the  statute. 

One  HartweU  testified  on'  behalf  of  the  de- 
fendant that  be  drew  the  will,  and  that  he 
had  a  conversation  with  the  testator,  at  the 
time  the  will  was  drawn  and  executed,  in  re- 
gard to  the  provision  hereinbefore  mentioned, 
and  that  he  imdersrtood  the  testator  to  wish 
Henry  to  have  the  land  "In  his  own  name, 
free";  that  the  witness  "was  in  doubt,  some, 
how  to  word  the  will,  as  it  was  new  business 
to  him";  and  that  "he  aslced  the  testator 
particularly  what  he  wished,— how  he  wished 
the  estate  disposed  of  after  his  death,— 
whether  Henty  was  to  be  allowed  to  use  It 
all,  or  keep  It  in  trust,"  and  he  said:  "  'It 
is  no  matter.  Henry  will  not  have  anything 
left,  any  way.  It  is  all  for  Henry.'  Q.  Did 
yon  understand  you  were  creating  a  fee  sim- 
ple? A,  Yes,  sir.  Q.  By  the  use  of  those 
words?  A.  Tes,  sir."  This  testimony  was 
afterwards  stricken  out,  on  motion  of  plain- 
tiff's counsel,  upon  which  error  is  assigned. 
There  was  no  ambiguity  on  the  face  of  the 
Instrument,  and  the  testimony  was  not  ad- 
missible. Fraser  v.  Ohene,  supra;  Kinney  v. 
Kinney,  34  Mich.  250;  Waldron  v.  Waldron, 
45  Mich.  354,  7  N.  W.  8»4;  Forbes  v.  Darling, 
94  Mich.  625,  54  N.  W.  385. 

It  being  settled  that  Henry  Caster's  title  to 
the  premises,  acquired  through  the  will,  ter- 
minated at  his  death,  we  will  next  consider 
the  question  of  the  tax  titles.  It  will  be  re- 
membered that  he  procured  a  tax  deed  of 
the  premises  before  the  termination  of  Betsey 
Casler's  estate.  These  taxes  were  properly 
assessed  to  Betsey  Casler,  who  owed  the 
duty  of  payment,  both  to  the  state,  and  to 
the  remainder-men.  Jenks  v.  Horton,  93 
Mich.  13,  55  N.  W.  372;  Smith  v.  Bllndbui-y, 
66  Mich.  319,  33  N.  W.  301.  But  Henry 
easier  was  In  a  different  situation.  He  cer- 
tainly owed  no  duty  of  payment  to  the  state, 
though  his  interest  in  the  premises  was  lia- 
ble to  sale  therefor.  It  Is  a  general  proposi- 
tion that  a  life  tenant  to  whom  tnxes  are  as- 
sessed, and  upon  whom  the  law  imposes  the 
burden  of  such  taxes,  cannot  acquire  the  ti- 
tle In  fee  by  allowing  the  promises  to  be 
sold  for  taxes,  and  bidding  them  In,  thus  cut- 
ting off  the  remainder-man.     But  In  this  case 


Heniy  Casler  was  not  a  life  tenant  in  posses- 
sion, and,  so  far  as  the  record  shows,  he  bad 
not  done  anything  tending  to  show  whether  or 
not  he  had  accepted  the  devise  prior  to   the 
time  be  obtained  his  tax  deeds,  which  mani- 
festly he  was  under  no  obligation  to  do  un- 
less he  chose.    2  Redf.  Wills,  304,  and  caH>8 
cited;    Doe  v.  Smyth,  6  Barn.  &  C.   110;    4 
Kent,    Comm.    534;    Townson   v.   Tickell.    3 
Bam.  &  Aid.  81;  2  Story,  Eq.  Jur.  {i  1075- 
1079.     In  3  Washb.  Real  Prop.  6,  the  author 
says,  "An  heir  at  law  Is  the  only  person  wb  \ 
by  common  law,  becomes  the  owner  of  land 
without  his  own  agency  or  a.^?nt.     A   tit'e 
by  deed  or  devise  requires  the  assent  of  the 
grantee  or  devisee  before  It  can  take  effe-;t." 
Again,  at  page  5-i2,  the  author  says,  "It  is 
hardly  necessary  to  add  that  no  one  can  make 
another  the  owner  of  an  estate  against  his 
consent,  by  devising  It  to  him,  so  that  If  the 
devisee  disclaim  the  devise  It  becomes  in  p- 
eratlve  and  goes  to  the  heir."    It  is  said  tb  it 
a  parol  disclaimer  will  not  prevent  the  dev- 
isee from  subsequently  claiming  the  devise, 
and  that  the  reason  of  the  necessity  of  a  deed 
grows  out  of  the  presumptive  vesting  of  the 
devised  interest  in  the  devisee  before  entry. 
See  Perry  v.  Hale,  44  N.   H.  365.     It  la.  In 
our  opinion,  illogical  to  say  that  a  deed  is 
necessaiy  because   of  the  presumption    that 
the  title  lias  vested,  when  the  title  does  not 
vest  by  a  devise  unless  there  Is  an  accept- 
ance.    It  would  seem   that  the  dsed  would 
be  necessary  only  where  the  title  had  actual- 
ly vested,  which  appears  to  depenl  upon  ac- 
ceptance.    If  It  be  admitted  that  the  law  will 
presume  an  acceptance,  it  Is  not  a  condoslve 
presumption,  and,  when  it  is  shown  to  have 
been  renounced,  it  Is  shown  that  the  title  did 
not  vest,  and  apparently  there  would  be  no 
occasion  for  divesting  a  title  that  had  not 
vested.     There  are  two  classes  of  cases  in 
which  it  may  become  necessary  to  determine 
what  constitutes  a  renunciation  or  acceptance: 
(1)  Cases   where   the  devisee  or  his  priviej 
are  denying  renunciation;  and  (2)  where  they 
are  asserting  It.     In  the  former  (1.  e.  before 
the  devisee  can  be  deprived  of  the  estate) 
there  are  cases  that  hold  that  renunciation 
is  not  to  be  lightly  Inferred,  and  that  equivo- 
cal acts  will  not  do,  and  it  has  been  contended 
tliat  a  deed  Is  necessary  when  the  devise  Is  of 
an  absolute  and  unconditional  fee.    On  the 
other  hand.  If  the  devisee  or  bis  privies  are 
asserting  renunciation,   or,   what   Is  equiva- 
lent, denying  acceptance,  It  has  been  said  that 
"the  presumption  of  assent  Is  never  conclu- 
sive;  neither  are  acts  which  Indicate  an  hi- 
tentlon    to    accept."    Wheeler  v.  Lester,  t 
Bradf.  Sur.  293;   Perry  v.  Hale,  supra.   But 
an  entry  and  occupation  under  the  will  have 
been  considered  the   most   satisfactory  evi- 
dence of  acceptance,  In  cases  where  action 
has  been  brought  against  the  devisee,  where 
the  devise  was  subject  to  the  payment  of 
debts.    Pickering  v.  Pickering,  6  N.  H.  12); 
Glenn  v.  Fisher,  6  Johns.  Ch.  34;    Kelsey  v. 
Western,  2  N.  T.  501.    In  this  case  the  devisee 
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is  dead,  and  his  grantee  sets  up  the  claim 
t^hat  be  entered  and  occupied  the  prem!8?B 
under  another  title;  1.  e.  a  tax  title  acquired 
after  the  derlse,  but  before  the  end  of  the 
preceding  estate.  There  Is  no  other  eTidenoe 
l>oarlng  upon  the  question  of  acceptance  or 
rennuclatlon,  except  the  fact  that  he  claimed 
title  in  fee,  contrary  to  the  terms  of  the  de- 
vise, and  we  are  asked  to  determine  whethsr 
this  was  snfQclent  eridence  or  renunciatl9n 
to  Ro  to  the  Jury.  In  Doe  v.  Smyth,  6  Bam. 
A  C.  112,  the  court  said  tliat  a  devisee  can- 
not be  compelled  to  accept  the  devised  in- 
terest, but  may  by  some  mode  renounce  and 
disclaim  it.  "*  *  *  And  it  is  not  necessary 
in  the  present  case  to  decide  whether  such 
renunciation  and  disclaimer  may  be  by  pjr.  1, 
because,  in  whatever  form  they  are  made,  we 
think  they  must  be  a  clear  and  unequlTocal 
disclaimer  of  any  estate  In  the  land.  In  this 
case  the  disclaimer  is  not  of  any  estate  in  the 
land,  but  only  of  benefit  under  the  will,  ac- 
companied in  every  Instance  by  an  a»seriion 
of  a  right  to  the  land  by  a  higher  and  bstter 
title.  This  proceeded  on  a  mistake  of  which 
the  devisee  (the  lessor  of  the  plaintiff),  though 
slowly  and  reluctantly,  was  at  last  convinced. 
No  case  similar  to  this  was  cited,  or  has  been 
found,  and  we  therefore  think  the  lessor  of 
the  plaintiff  is  not  precluded  from  feting  u-j- 
der  her  improved  Judgment,  and  taking  the 
land  as  deTlse<;  nnder  the  will."  Here  the 
devisee  war  denying  renunciation,  and  her 
contention  xi  u  sustained.  Whatever  we  may 
think  of  the  hcddlng  that  a  disclaimer  of  a 
devise  is  not  good  unless  it  goes  to  the  extent 
of  disclaiming  any  interest  in  the  land,  al- 
though such  claim  may  be  based  upon  other 
and  better  title,  it  must  l>e  conceded  that  the 
case  turned  upon  that,  or  that,  at  all  events, 
it  did  not  decide  that  a  disclaimer  must  be 
by  deed.  This  case  was  decided  in  1826. 
The  case  of  .Bryan  t.  Hyre,  1  Rob.  (Ya.)  102, 
decided  in  1842,  alBrmed  a  case  where  the  trial 
judge  had  instructed  the  Jury  that  a  disclaimer 
of  a  devise  must  be  in  writing.  This  is 
baaed  upon  the  rule  laid  down  in  Ooke  upon 
Lilttleton,— that  where  a  devisee  enters  the 
freehold  Is  in  him  before  he  enters,  and  in 
that  case  the  heir  takes  nothing.  Co.  Litt 
Ula.  The  case  of  Townson  t.  Tickell  was 
cited,  but  It  does  not  decide  the  point,  for 
there  the  disclaimer  was  in  writing.  The  de- 
cision really  rests  upon  Doe  v.  Smyth,  6 
Bam.  &  G.  112,  which,  as  has  been  shown, 
did  not  pass  upon  the  question.  Indeed,  thit 
case  (1.  e.  Doe  v.  Smyth)  seems  to  have  over- 
looked the  earlier  case  of  Townson  v.  Tlckell, 
3  Bam.  Sc  Aid.  31,  decided  in  1819.  The  Vir- 
ginia case  mentions  it  to  disapprove  the  op'n- 
lon  of  Holroyd,  J.,  where  he  says:  "I  think 
that  an  estate  cannot  be  forced  on  a  man. 
A  devise,  however,  being  prima  facie  for  the 
-devisee's  benefit,  he  Is  supposed  to  assent  to 
it,  until  he  does  some  act  to  show  his  dissent. 
The  law  presumes  that  he  will  assent,  until 
the  contrary  be  proved.  When  the  contrary, 
tiowever,  is  proved.  It  shows  that  he  never 


did  assent  to  the  devise,  and  consequently 
that  the  estate  never  was  in  him.  I  cannot 
think  that  it  is  necessary  for  a  party  to  go 
through  the  form  of  disc'almlng  in  a  court  of 
record,  nor  that  he  should  be  at  the  trjnb'e 
or  expense  of  executing  a  deed  to  show  that 
he  did  not  assent  to  the  devise.  Unless  some 
strong  authority  were  shown  to  that  effec-t,  I 
cannot  think  that  the  law  requires  either  of 
these  forms.  I  am  cojiflrmed  in  tbat  opinion 
by  the  case  of  Bonlfaut  v.  Greenfield,  Cro. 
Ellz.  80."  In  that  case  the  renunelation  w.is 
by  deed,  and  It  was  claimed  that  was  iusuf- 
flclent,  and  that  a  disclaimer  in  a  court  of 
record  was  necessary.  All  of  the  Judges 
agreed  that  the  disclaimer  by  deed  was  good, 
and  the  dictum  contained  in  the  opinion  of 
Holroyd  was  apparently  approved  by  the  other 
Justices.  So  far,  then,  we  have  dictum 
against  dictum.  In  the  Eugl'sh  cases,  with 
the  Virginia  case  holding  a  writing  necessary. 
The  question  was  up  In  Massachusetts  In  the 
same  year  that  Doe  v.  Smyth  was  decided 
(L  e.  1826).  Stebblns  v.  Lathrop,  4  Pick.  43. 
It  was  there  held  that  nothlug  short  of  an 
express  renunciation  could  be  taken  notice  of 
by  a  court  of  probate.  The  court  said:  "Noth- 
ing appears  amounting  to  a  renunciation. 
But,  If  this  were  doubtful,  the  question  is  nit 
to  b'e  settled  In  the  court  of  probate.  The  re- 
spondent has  a  right  to  be  heai'd  on  this  point 
in  a  court  of  law,  and  he  cannot  be  so  beard 
if  the  grant  of  probate  should  be  revoked. 
The  most  that  appears  at  present  Is  an 
intention  to  renounce,  and  even  this  is  not 
very  dear.  It  is  possible  that  the  Intention 
was  merely  to  imi>ede  the  creditors  in  the  col- 
lection of  their  debts.  Until  the  legatees 
shall  actually  renounce  their  legacies,  their 
assent  to  the  provisions  of  the  wDI  which 
are  apparently  beneficial  to  them  will  be  pre- 
simied.  Townson  v.  Tlckell,  3  Bam.  &  Aid. 
31.  If  they  should  persist  ,<n  the  Intention  to 
renounce  the  estate,  the  prvbate  of  the  will 
will  not  restrain  them.  And  then  the  ques- 
tion will  be  fairly  raised  whether  this  can  be 
done  to  the  prejudice  of  creditors.  This  being 
the  light  in  which  we  view  tliis  point,  it  will 
not  be  necessary  to  determine  whether  the 
acts  of  the  devisees  will  in  law  amount  to  a 
renunciation.  It  is  sufficient  to  Justify  the 
proceedings  of  the  jud^  of  probate  in  this 
particular  that  these  acts,  taken  together,— es- 
pecially the  acts  of  Miner  Stebblns,— are 
equivocal,  and  that  nothing  short  of  an  ex- 
press renunciation  can  be  taken  notice  of  in 
a  court  of  probate.  And  there  seems  no 
good  reason  why  the  fact  should  not  be  veri- 
fied by  the  record,  when  the  parties  are  pres- 
ent and  may  renounce  if  they  are  so  in- 
clined. No  doubt  a  devisee  may  disclaim  by 
deed  the  estate  devised,  as  was  decided  In 
the  case  of  Tewnson  v.  Tickell,  3  Bam.  & 
Aid.  31;  and  perhaps  he  may  disclaim  with- 
out being  subjected  to  the  exi>ense  and 
trouble  of  executing  a  deed,  as  Holroyd,  J., 
seemed  to  think.  But  it  does  not  follow  that 
a  court  of  probate  shall  receive  evidence  of 
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stich  disclaimer,  and  most  certainly  not  when 
tile  RTldence  relates  to  acts  of  a  doubtful 
bearing.  In  the  case  of  Proctor  v.  Atlcyns, 
1  Mass.  321,  it  was  decided  tbat  a  court  of 
probate  could  not  determine  upon  a  claim  set 
up  by  deed,  because  It  was  determinable  ex- 
clusively at  the  common  law.  The  same  rea- 
son applies  with  force  to  the  supposed  dis- 
claimer In  this  case."  In  Webster  y.  Gilman, 
1  Story,  489,  Fed.  Gas.  No.  17,335,  the  foUow- 
in«r  appears:  "It  may  be  eren  doubtful 
whether,  under  our  laws,  any  renunciation  or 
disclaimer  not  by  deed  or  matter  of  record 
would  be  an  extinguishment  of  the  right  of 
the  devisee.  But  at  all  events  it  should  be 
evidenced  by  some  solemn  act  or  acknowl- 
edgment in  writing,  or  by  some  open  and 
positive  act  of  renunciation  or  disclaimer 
which  will  prevent  all  future  cavil,  and  op- 
erate, in  point  of  evidence,  as  a  quasi  estop- 
pel." Here,  again,  the  question  was  not  de- 
cided. The  question  was  before  the  United 
States  circuit  court  again  in  Ex  parte  filler,  2 
Story,  330,  Fed.  Cas.  No.  5,147,  and  again  it 
was  not  passed  upon.  The  court  said:  "As 
to  the  other  point,  there  is  no  doubt  tbat 
the  devisee  must  consent,  otherwise  the  title 
does  not  vest  in  him.  But  where  the  estate 
is  devised  absolutely,  and  without  any  trust 
or  incumbrances,  the  law  will  presume  it  to 
be  accepted  by  the  devisee,  because  it  is  tor 
his  benefit;  and  some  solemn,  notorious  act 
is  required  to  establish  bis  renunciation  or 
disclaimer  of  it  Until  that  is  done,  stabit 
presumptio  pro  verltate.  That  is  sufficiently 
Shown  by  the  case  of  Townson  v.  Tlckell, 
3  Bam.  &  Aid.  31,  cited  at  the  bar,  and  the 
still  later  case  of  Doe  v.  Smyth,  6  Bam.  ft 
C.  112.  Brown  v.  Wood,  17  Mass.  68,  and 
Ward  V.  Puller,  15  Pick.  185,  manifestly  pro- 
ceeded upon  the  same  foundation.  Now,  In 
the  present  case,  there  is  no  pretense  to  say 
tbat  Roes  has  ever  renounced  or  disclaimed 
the  estate  devised  to  him.  The  statement  of 
fact  is  that  he  has  done  no  act  accepting  or 
declining  the  devise.  If  so,  then  the  pre- 
sumption of  law  is  tbat  he  has,  by  implica- 
tion, accepted  It,  since  it  gives  him  an  uncon- 
ditional fee."  "Ok  case  of  Ward  v.  Puller. 
15  Pick.  185,  went  no  further  than  to  hold 
that  a  devisee  before  entry  had  a  sufficient 
seisin  to  maintain  a  writ  of  right  In  4  Kent, 
Comm.  p.  634,  it  is  said  that:  "An  estate 
vests,  under  a  devise,  on  the  death  of  tiie 
testator,  before  entry.  But  a  devisee  is  not 
bound  to  accept  of  a  devise  to  him  nolens 
volens,  and  he  may  renounce  the  grift,  by 
which  act  the  estate  will  descend  to  the 
heir,  or  pass  in  some  other  direction  under 
the  will.  The  disclaimer  and  renunciation 
must  be  by  some  unequivocal  act,  and  It  is 
left  undecided  whether  a  verbal  disclaimer 
will  be  sufficient,  and  some  judges  hare  held 
that  it  may  be  by  a  verbal  renunciation. 
Perhaps  the  case  will  be  governed  by  cir- 
cumstances." See,  also,  Perry  v.  Hale,  44  N. 
H.  3fi4. 
From  the  foregoing,  we  conclude  that  an  ac- 


ceptance should  be  presumed  In  this  case, 
which  presumption  may  be  overthrown  by 
acts  inconsistent  with  acceptance.  The  only 
evidence  here  is  the  purchase  of  tax  titles, 
and  procuring  and  recording  tax  deeds  of  the 
premises,  and  the  conveyance,  by  full  war- 
ranty deed,  within  two  years  after  Betsey 
Casler's  death,  of  the  premises  devised.  Tbe 
Inference  is  strong  that  Henry  Casler's  design 
in  obtaining  the  deeds  was  to  acquire  a  bet- 
ter title  than  that  conveyed  by  tbe  will, 
either  because  of  some  Inherent  defect  in  the 
latter,  or  from  a  desire  to  obtain  the  fee. 
There  is  perhaps  room  for  the  suspicion  that 
his  mother,  Betsey  Oasler,  permitted  this,  as 
the  plaintifTs  counsel  contends,  or  that  Henry 
accomplished  it  without  her  knowledge,  but 
in  either  case  it  tended  to  sliow  a  desire  to 
obtain  a  better  title  than  he  then  had.  It 
does  not  necessarily  follow  that  he  was  will- 
ing to  disclaim  a  valid  life  estate  for  his 
chances  under  a  tax  title  which,  if  invalid, 
might  cmnpel  blm  to  share  his  life  estate  with 
his  brothers  and  sisters.  Again,  the  testi- 
mony of  the  witness  Bear  that  he  found  the 
land  advertised  in  the  paper,  and  bid  it  in, 
tends  to  show  that  the  sale  was  not  the  re- 
sult at  collusion  or  fraud,  and  that  Henry 
easier  obtained  the  tax  title  from  Bear  to 
protect  his  mother  as  well  as  himself.  This 
testimony  should  not  have  been  stricken  out 
upon  plaintifrs  motion.  If  the  son,  Heniy 
easier,  never  accepted  the  devise,  it  Is  an 
end  of  the  case  upon  this  record,  entltUng  the 
defendants  to  a  verdict,  inasmuch  as  the  tax 
deeds  are  prima  facie  valid,  and  conveyed  the 
fee. 

But,  if  Henry  Casler  accepted  tbe  devise,  it 
becomes  necessary  to  Inquire  whether  he  can 
set  up  his  tax  deeds  against  the  remainder- 
men. This  is  said  to  depend  upon  the  ques- 
tion whether  he  owed  a  duty  to  them  to  pay 
the  taxes,  or  preserve  the  estate  for  them, 
analogous  to  the  duty  which  his  mother  owed 
to  him  and  them.  We  have  found  no  case 
upon  all  foors  with  this,  and  we  doubt  If  It 
can  t>e  said  that  the  law  Imposes  any  sucb 
duty  upon  the  second  Hfe  tenant,  during  the 
tenancy  of  his  predecessor,  but  we  think  it 
does  not  necessarily  turn  upon  a  duty  to  pay. 
While  he  was  under  no  obligation  to  preserre 
the  estate,  if  he  chose  to  do  so  ttiat  he  might 
reap  the  t>eneflt  of  the  devise,  he  should  be 
content  to  look  to  the  occupant,  whose  duty 
it  was  to  pay  them,  for  reimbursement,  or, 
if  not,  he  could  expect  no  more  than  contri- 
bution from  the  other  remaindei^men.  to 
whose  benefit,  as  well  as  his  own,  such  pay- 
ment inured.  It  would  be  inequitable  to  pe^ 
mit  him  to  claim  title  under  such  circum- 
stances, where  he  took  under  the  same  will 
that  gave  liim  an  estate,  thereby  reco^zlDg 
their  right.  Good  faith  towards  the  testator 
should  forbid  such  an  attempt  to  defeat  his 
purpose.  Were  this  claim  to  be  sustained,  it 
would  make  it  easy  for  two  life  tenants,  by 
collusion,  to  defeat  the  remainder-men,  under 
circumstances  like  these.    It  may  be  said 
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that  this  could  be  4one  by  the  mere  dlaclalm- 
er,  but  this  Is  a  mistake.  See  How.  Ann.  St. 
I  5548.  We  are  dted  to  Blackwood  t.  Van 
Ylelt,  30  Mich.  118,  and  Sands  r.  Davis,  40 
Mich.  14,  to  snstatn  the  claim  that  Henry  eas- 
ier was  under  no  disability  as  a  claimant  of 
the  fee  under  the  tax  deed.  The  former  was 
a  case  where  one  who  went  into  possession 
before  the  tax  levy  was  held  not  to  be  pre- 
cluded from  making  and  relying  upon  a  pur- 
chase of  land  at  tax  sal^.  In  Sands  v.  Davis 
the  question  arose  between  tenants  In  com- 
mon. In  that  case  one  bought  a  tax  title 
that  was  outstanding  at  the  time  of  the  pur- 
chase of  his  Interest  In  the  premises,  and 
therefore  which  he  owed  no  duty,  to  the  state 
or  his  co-tenants,  to  pay,  and  it  was  held  that 
he  might  set  up  such  title  against  his  co-ten- 
ants. Both  of  these  cases  recognise  the  propo- 
sitUm  that  one  asserting  a  tax  title  may  be  un- 
der a  disability,  owing  to  his  relatlona  to 
others  claiming  interests  In  the  land.  In 
BUckwood  V.  Van  Vlelt  it  Is  said,  "It  was 
not  claimed  in  the  case,  so  far  as  the  record 
shows,  that  there  were  contract  or  other  re- 
lations between  BUiiCkwood  and  Van  Ylelt 
that  would  preclude  the  latter  from  buying 
the  former's  land  for  delinquent  taxes."  In 
Sands  v.  Davis,  Campbell,  C.  J.,  uses  the  fol- 
lowing languf^e:  "If  Sands  bad  gone  into 
possession  by  the  aid  of  the  other  tenants,  or 
in  recognition  of  their  rights,  he  might  in 
that  way,  perhaps,  have  incurred  some  duties 
towards  them.  But  he  went  in  as  a  stran- 
ger to  their  claims,  under  a  claim  which  de- 
nied their  existence  or  validity.  He  became 
liable  to  an  action  of  ejectment  the  moment 
he  assumed  possession.  We  see,  therefore, 
no  reason  why  he  could  not  then  or  there- 
after, as  well  as  he  could  have  done  it  be- 
fore, purchase  a  title  which  was  at  that 
time  adverse  to  the  holders  of  the  whole  origi- 
nal title.  The  case  of  Blackwood  v.  Van 
Ylelt,  30  Mich,  lis,  holds,  hi  conformity  with 
these  views,  that  there  can  be  no  estoppel 
against  purchasing  tax  titles,  except  against 
one  who  had  a  duty  to  pay  the  tax  or  remove 
the  burden."  There  is  abundant  authority 
tliut  a  tenant  In  common,  whose  duty  it  is  to 
pay  a  portion  of  the  taxes,  cannot  acquire  a 
title,  as  against  his  co-tenant,  by  purCbaae  at 
a  tax  sale  for  the  entire  tax.  Dubois  v. 
Campan,  24  Mich.  360,  and  notes.  Wood, 
Landl.  &  Ten.  {  54,  saya,  "In  the  absence  of 
any  reservation  of  rent,  or  other  provision 
in  the  lease  or  conveyance  proridlng  there- 
for, a  tenant  for  life,  as  between  himself  and 
the  reversioner,  is  bound  to  pay  the  taxes  as- 
sessed upon  the  premises;  and  if  be  fails  to 
do  so,  and  they  are  sold  therefor,  and  the  ten- 
ant becomes  the  purchaser,  he  cannot  claim 
a  title  in  fee  against  the  reversioner."  See, 
also,  Cairns  v.  Chabert,  3  Edw.  Ch.  812; 
Smith  V.  BUndbury,  66  Mich.  323,  33  N.  W. 
391;  Patrick  v.  Sherwood,  4  Blatchf.  112, 
Fed.  Ca&  No.  10,804;  McMiUan  v.  Robbins, 
5  OhlOk  28;  Pike  v.  Wassell,  94  U.  S.  711; 
Sidenberg  v.  Ely,  DO  N.  Y.  257;   Varney  t. 


Stevens,  22  Me  381;  Prettyman  v.  Walston, 
34  IlL  175;  Hltner  v.  Ege,  23  Pa.  St.  305. 
Some  of  these  cases  hold  that  whwe  the  life 
tenant  Is  compelled  to  make  permanent  bet- 
terments, or  to  pay  off  Incumbrances  to  pre- 
rent  a  forfeiture,  he  may  enforce  contribution 
against  the  remainder-men,  to  the  extent  of 
their  interest  in  the  land.  Cairns  v.  Chabert, 
3  Edw.  Ch.  312;  Foster  v.  HUllard,  1  Story, 
77,  Fed.  Cas.  No.  4,972;  Daviess  v.  Myers,  13 
B.  Mon.  612;  Bell  v.  New  York,  10  Paige, 
49;  Estabrook  v.  Hapgood,  10  Mass.  313;  At- 
kins V.  Kron,  8  Ired.  Eq.  1.  Thus  It  appears 
that  while  the  life  tenant  In  possession  may 
be  under  no  legal  obligation  to  pay  an  incum- 
brance, and  therefore  owes  no  duty  to  the 
remainder-man,  if,  to  prevent  a  forfeiture  of 
his  estate,  he  does  pay  it,  he  baa  a  claim 
against  the  interest  of  the  remainder-man. 
Either  party  may  buy  in  the  Incumbrance, 
but  cannot  bold  it  to  the  exclusion  of  the 
other,  who  is  willing  to  contribute  hia  share 
of  the  amount  paid  for  the  purchase.  See 
cases  dted,  and  Insurance  Co.  ▼.  Bulte,  45 
Mich.  122,  7  N.  W.  707;  Whitney  v.  Salter 
(Minn.)  80  N.  W.  756.  In  this  case  it  was 
not  clear  that  any  portion  of  the  incumbrance 
was  chargeable  to  the  life  tenant,  yet  it  was 
said  that  he  should  be  regarded  as  having 
made  the  purchase  for  the  joint  benefit  of 
himself  and  the  reversioner  or  remainder- 
man,—citing  1  Washb.  Keal  Prop.  96;  Blss. 
Est.  26;  Law  Lib.  248;  Cooley,  Tax'n  (2d 
Ed.)  500-609.  We  see  no  reason  why  this 
doctrine  should  not  apply  equally  to  the 
devisee  of  a  life  estate  not  in  possession,  and 
can  see  no  difference  in  principle.  And  we 
think  the  rule  as  applicable  to  taxes  aa  to 
any  other  incumbrance.  Therefore  we  think 
the  right  to  assert  these  deeds  against  the 
remainder-men  hinges  on  the  acceptance  or 
renunciation  l^  Henry  Oasler  of  the  devise. 

Counsel  for  defendants  attack  plaintiff's  ti- 
tle, claiming  that  the  quitclaim  deeds  given 
by  the  heirs  of  Henry  Caaler  before  his  death 
conveyed  no  Interest,  for  the  reason  that 
there  "are  no  heirs  to  the  living."  But  the 
statute  is  a  sufficient  answer.  'The  remain- 
der was  a  future  estate,  which  the  statute 
(How.  Ann.  St.  i  5551)  declares  to  be  de- 
scendible, devisable,  and  alienable  in  the 
same  manner  as  estates  in  possession. 

Counsel  also  contend  that  the  devise  Is  void 
under  How.  Ann.  St  §  5531,  which  reads  aa 
follows:  "The  absolute  power  of  alienatlpn 
shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  two  lives  in  being 
at  the  creation  of  the  estate,  except  in  the 
single  case  mentioned  In  the  next  section." 
We  think  that  statute  has  no  application,  for 
the  power  of  alienation  was  suspended  for 
the  period  of  two  lives  In  being  only,  via. 
Betsey  Caaler  and  Henry  Caaler.  See,  also, 
section  5535. 

Plaintiff's  title  is  also  attacked  upon  the 
ground  of  want  of  jurisdiction  in  the  probate 
court  to  admit  the  will  to  prottate,  but  we 
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think  this  question  Is  forecloBed  by  the  stipu- 
lation that  said  will  was  duly  probated,  etc 

There  is  a  farther  question  in  the  case 
which  Is  discussed  by  counsel  for  the  defend- 
ants. There  is  nothing  to  show  that  the  will 
was  ever  recorded,  while  the  tax  deeds  were 
promptly  placed  upon  record.  The  latter  fact 
has  significance  upon  the  subject  of  renunci- 
ation, because,  if  Henry  easier  was  claiming 
under  the  will,  there  was  no  occasion  for  his 
recording  such  deeds.  Again,  the  defendants 
are  not  shown  to  have  had  any  actual  or 
constructive  notice  of  the  will,  or  the  rights 
of  any  of  the  parties  under  it  He  was  there- 
fore apparently  a  bona  fide  purchaser,  rely- 
ing upon  the  record  of  the  tax  deeds,  which 
was  the  only  title  appearing  of  record,  in 
Henry  Casler. 

As  foreshadowed,  our  conclusion  is  that  it 
was  a  question  for  the  jury  to  deffermlne, 
whether  Henry  Casler  accepted  or  renounced 
the  devise,  and  that  it  was  error  to  direct  a 
verdict  for  the  plaintlfT.  The  judgment  will 
be  reversed,  and  a  new  trial  ordered. 

LONG,  O.  J.,  and  GRANT  and  MOORE,  JJ., 
concurred.  MONTGOMERY,  J.,  concurred  in 
the  result. 


HUNT  V.  HUNT  et  al. 
(Supreme  Court  of  Michigan.     May  26,  1896.) 

PABTmOJI  AKO  ACCOUNTISO  —  DBOREE  —  CONOLD- 

8IVBNEBS — RbXTS  AND  FaoriTS 

Pbndino  Actiox. 

1.  In  an  action  for  partition  and  for  an  ac- 
counting of  rents  and  profits  of  land,  where  a 
decree  determining  the  parties  to  be  co-tenants, 
and  directing  partition,  is  made,  and  no  appeal 
taken,  on  appeal  from  a  aub8e<]uent  decree, 
entered  on  report  of  the  commissioners,  deter- 
mining the  rights  of  the  co-tenants  to  the  rents 
and  profits,  the  question  whether  the  parties 
are  co-tenants  cannot  be  reviewed. 

2.  In  an  action  for  partition  and  for  an  ac- 
counting for  rents  and  profits  the  decree  may 
properly  Indnde  rents  and  profits  accruing  pend- 
ing the  action,  where  the  evidence  furnishes  a 
sufficient  basis  for  it. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty, in  chancery;   George  L.  Yaple,  Judge. 

Action  by  Truman  Hunt  against  Seth  T. 
Hunt  and  others  for  partition  and  accounting 
for  rents  and  profits.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

H.  P.  Stewart  and  Howard  &  Roos,  for  ap- 
pellants. O.  F.  Bean  and  Bondeman  & 
Adams,  for  appellee. 

MONTGOMERY,  J.  This  is  a  proceeding 
for  partition.  Complainant  and  Seth  T.  Hunt 
are  father  and  son.  On  the  face  of  the  rec- 
ord they  appear  as  tenants  in  common  of  the 
property  in  question,  a  farm  of  about  2S0 
acres  in  St  Joseph  county.  The  property  is 
subject  to  a  mortgage,  the  principal  of  which 
Is  $4,000.  The  plaintiff's  tltie  is  derived 
through  his  son,  W.  Ransom  Hunt  Defend- 
ants seek  to  raise  four  points  on  the  appeal: 
(1)  That  complainant  deeded  the  land  to  de- 


fendant Seth  T.  Hunt  prior  to  the  inaUtntion 
of  this  proceeding;  (2)  that  in  the  decree  of 
the  court  below  the  court  charged  against 
each  one-half  of  the  mortgage,  whereas  it  is 
contended  that  by  the  terms  of  the  original 
purchase  W.  Ransom  Hunt  to  whose  right 
complainant  succeeded  with  notice,  was 
bound  to  pay  $3,000  of  the  $4,000,  he  tiaving 
contributed  to  the  purchase  $1,000  less  thas 
the  defendant  Seth  T.  Hunt;  (3)  that  the 
court  allowed  an  excessive  sum  for  rents  and 
profits;  (4)  that  sufficient  allowance  was  not 
made  for  improvements  and  taxes. 

1.  The  first  question  is  not  open  to  con- 
sideration on  this  appeal.  A  decree  was 
made  and  entered  determining  the  title  of 
the  parties  to  be  that  of  co-tenants,  and  di- 
recting that  partition  he  granted,  and  no  ap- 
peal was  taken  therefrom.  SubsequenUy,  on 
the  coming  in  of  a  report  of  commisai  oners, 
a  decree  was  entered  fixing  the  rights  of  the 
parties  to  rents  and  profits,  and  determining 
the  proportions  in  which  the  aliare  of  each 
was  chargeable.  From  this  decree  an  appeal 
was  taken  in  due  time.  It  has  been  decided 
that  an  appeal  lies  from  such  a  decree  as  tlie 
first  entered.  Damouth  v.  Klock,  28  Mich 
t62.  And  when  the  defendant  fails  to  ap- 
peal from  such  first  decree  he  cannot  on  a 
later  appeal,  have  a  review  of  the  whole  case. 
Shepherd  v.  Rice,  38  Mich.  556;  Hill  v.  Bail- 
raid  Co.,  140  U.  8.  52,  11  Sup.  Ct  690. 

2.  The  farm  was  originally  purchased  by 
Seth  and  W.  Ransom  Hunt  for  $12,000,  $8.- 
000  of  which  was  paid  down  and  $4,000  was 
allowed  to  remain  on  mortgage,  the  property 
being  at  the  time  subject  to  a  mortgage  held 
by  one  Cyrus  Roberts.  Of  the  $8,000,  W. 
Ransom  Hunt  paid  $3,000,  and  the  $5,000  was 
paid  from  the  avails  of  a  mill  property  stand- 
ing in  the  name  of  Truman  Hunt,  and  a  20- 
acre  tract  of  land  belonging  to  Seth  Hunt 
and  valued  at  $500.  It  appears  that  the  mill 
property,  while  standing  in  the  name  of  Tru- 
man Hunt  had  really  been  treated  as  Seth'a 
The  defendant  contends  that  W.  Ransom 
Hunt's  share  of  the  farm  should  have  been 
charged  with  $1,000  more  of  the  purchase 
price;  but,  on  the  other  hand,  the  complain- 
ant's testimony  and  that  of  W.  Ransom  Hunt 
is  to  the  effect  that  at  the  time  of  the  por- 
cbase  the  defendant  Seth  Hunt  was  indebted 
to  W.  Ransom  Hunt  in  the  sum  of  $1,000. 
and  that  when  he  applied  the  $5,000  received 
on  the  sale  of  the  miU  property  it  was  agreed 
that  $1,000  of  this  sum  was  to  pay  this  in- 
debtedness to  W.  Ransom  Hunt  and  that 
therefore,  they  stood  as  equal  co-tenants,  just 
as  the  papers  indicated.  While  the  testimony 
on  this  point  is  In  direct  conflict  we  think 
the  surrounding  circumstances  and  dealings 
of  the  parties  after  the  conveyance  to  com- 
plainant tend  to  corroborate  the  complain- 
ant's claim.  The  circuit  judge  saw  the  wit- 
nesses, and  upon  a  question  of  this  character 
his  judgment  Is  enUUed  to  weight.  We  do 
not  feel  justified  in  reversing  hia  finding  up- 
on this  question. 
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3.  The  dectee  doea  not  dearly  show  the 
basis  upon  which  the  circuit  judge  arrived  at 
his  conclasioD  aa  to  the  rents  and  profits 
chargeable  against  the  share  assigned  to  Seth 
Unnt  The  decree  finds  that  rents  and 
profits  OTer  and  above  the  amount  paid  out 
for  taxes,  improvements.  Insurance,  and  in- 
terest amount  to  ^1,038.83,  and  charges  one- 
half  of  this  sum  against  Seth  Hunt's  share 
assigned  to  lilm.  The  accounting  Included 
rents  and  profits  from  the  date  of  the  pur- 
chase by  complainant  in  1881  to  the  date  of 
the  decree  in  November,  1884,  a  period  of 
three  yeans.  It  is  claimed  that  the  rents  and 
profits  during  the  pendency  of  the  proceeding 
should  not  have  been  charged,  bnt  we  think 
It  is  proper  to  bring  the  accounting  up  to 
date  of  the  decree,  as  the  testimony  furnish- 
es a  snlSclent  basis  for  it,  and  no  further 
reference  was  necessary.  Defendant  also 
contends  that  ne  should  be  credited  with  Im- 
provements made  while  the  title  was  in  him- 
self and  W.  Ransom  Hunt  The  answer  did 
not  set  up  this  claim,  and  it  appears  that 
there  has  never  been  an  accounting  between 
W.  Ransom  Hnnt  and  the  defendant  as  to 
rmts  and  profits  during  this  period,  and  the 
case  shows  that,  if  defendant  was  charged 
with  rents  and  profits,  they  would  at  least 
equal  the  improvements  which  he  placed  on 
the  property  during  the  same  time.  He  is 
not,  therefore,  in  position  to  complain  that 
this  accounting  was  not  entered  upon  by  the 
drcnit  Judge.  The  testimony  as  to  the  rental 
value  is  widely  at  variance,  the  estimates  of 
witnesses  as  to  the  annual  rental  value  vary- 
ing from  $300  to  $800.  If  the  rental  value  be 
found  to  have  been  $525  a  year,  which  we 
think  Is  a  moderate  charge,  this  would 
amount  for  the  three  years  to  $1,575,  and  if 
we  deduct  the  interest  paid  for  one  year 
($240),  taxes,  Insurance,  and  improvements 
made  during  the  ownership  of  complainant 
and  defendant,  it  leaves  the  net  income  of 
the  property  fully  as  large  as  the  circuit 
judge  found  it.  It  should  be  stated  that  in 
the  computation  which  we  have  made  we 
have  not  credited  the  defendant  with  $60  In- 
terest money  paid  on  the  mortgage  in  1884. 
The  decree  may  provide  that  the  complainant 
pay  the  interest  on  $2,000  of  the  mortgage 
for  that  year.  This  will  insure  the  defendant 
Seth  Hunt  the  benefit  of  the  payment  which 
he  has  made.  •  In  all  other  respects  the  decree 
will  be  affirmed,  with  costs  to  complainant 

LONG,  C.  J.,  did  not  sit  The  other  Jus- 
tices cMicnrred. 


8HAFER  V.  THOMPSON  et  al. 
(Supreme  0>nrt  of  Michigan.     May  26,  1896.) 

MoRTOAOia — FORBCtOSCRE — PlEA   IN    ABATEMENT. 

A  bill  against  the  mortgagors  and  one 
B.  to  foreclose  the  mortgage  allpged  that  S. 
claimed  acme  interest  in  the  mortgaged  prem- 
ises.    HeUs  that  a  plea  by  S.  that  he  was  in 


possession  aa  owner  in  fee  simple  by  virtue  of 
a  tax  deed,  described,  was  proper,  and  that  he 
was  not  limited  to  a  disclaimer. 

Appeal  from  circuit  court,  Montcalm  coun- 
ty, in  chancery;   Frank  D.  M.  Davis,  Judge. 

Bill  by  William  F.  Shafer  against  Thomas 
W.  Thompson,  Libby  Thompson,  and  Wil- 
liam F.  Soule  to  foreclose  a  mortgage,  to 
which  defendant  Soule  appealed,  and  filed 
a  plea  claiming  to  be  in*  possession  of  the 
mortgaged  premises  as  owner  in  fee  simple 
by  virtue  of  a  tax  deed.  No  replication  was 
filed.  From  an  order  dismissing  the  bill  as 
to  defendant  Soule,  complainant  appeals. 
Affirmed. 

John  T.  McCurdy,  for  appellant  McGarry 
&  Nichols  and  M.  A.  Nichols,  for  appellee 

Soule. 

MOOKB,  J.  Complainant  filed  a  bill  to 
foreclose  a  mortgage  given  by  defendants 
Thompson  and  Thompson,  and  alleged  in 
his  bin  that  defendant  Soule  has,  or  claims 
to  have,  rights  and  interests  in  the  prem- 
ises described  in  the  mortgage  as  subsequent 
purchaser  or  incumbrancer  or  otherwise. 
Soule  entered  his  appearance,  and  filed  a 
plea,  in  which  he  claimed  he  was  in  pos- 
session of  the  premises  described  in  the 
mortgage  as  owner  in  fee  simple  by  virtue 
of  a  tax  deed,  describing  the  deed.  No  rep- 
lication was  filed.  The  plea  was  heard. 
The  court  made  an  order  dismissing  the  blU 
as  to  defendant  Soule,  from  which  complain- 
ant appeals.  Cotmsei  for  both  parties  are 
agreed  that  the  rights  of  defendant  Soule 
under  his  tax  title  cannot  be  litigated  in 
this  foreclosure  suit;  the  only  difference  t>e- 
tween  them  being  that  the  solicitors  for  de- 
fendant Soule  insist  that  it  was  proper  to 
file  a  plea  just  as  they  did  in  this  case, 
while  the  solicitor  for  complainant  Insists 
that  the  solicitors  for  Soule  should  have  filed 
a  disclaimer,— citing  Comstock  v.  Comstock, 
24  Mich.  38.  We  have  no  donbt  the  interest 
of  defendant  Soule  would  have  been  protect- 
ed by  filing  a  disclaimer.  May  he  not  ac- 
complish the  same  object  by  filing  a  plea? 
The  complainant  did  not  file  a  replication,  so 
that  the  truth  of  the  plea  Is  not  at  issue 
(Walk.  Oh.  454),  bnt  Its  sufficiency.  Puter. 
Mich.  Gh.  Prac.  100,  says:  "The  true  office 
of  a  plea  is  to  save  the  parties  the  examin- 
ation of  the  witnesses  at  large,  and  the  de- 
fense proper  for  such  a  plea  is  such  as  re- 
duces the  cause,  or  some  part  of  it  to  a 
single  point,  and  from  thence  creates  a  "bar 
or  other .  obstruction  to  the  suit;"  and  at 
page  103  it  is  said  that  "pleas  in  bar  are 
usually  divided  into  three  heads."  Under 
the  third  head  is  mentioned,  "pleas  of  mat- 
ters in  pais,  to  which  belong  the  plea  of  a 
stated  account,  •  *  *  and  of  title  in  de- 
fendant, obtained  either  by  adverse  pos- 
session for  a  length  of  time  or  by  deed  or 
will."  In  this  case  It  was  a  plea  of  title  in 
defendant  by  virtue  of  a  tax  deed.  We  think 
the  action  of  the  circuit  Judge  in  dismissing 
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the  bin  u  to  defendant  Sonle  was  right 
The  judgment  is  affirmed,  with  costs. 

LONG,  O.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


WAGAR  et  al.  t.  BOWLBT  et  aL 
(Supreme  Court  of  Michigan.  May  26,  1896.) 
Fkitolods  Appeal — Dauaoks. 
Where  a  decree  dismissing  a  bill  to  qui- 
et title  under  a  tax  deed  was  reversed  on  appeal, 
on  the  ground  that  certain  eridence  introduced 
by  defendant,  and  showing  tlie  inTalidity  of  the 
tax  deed,   was  improperly  admitted  under  the 

E leadings,  and  the  judgment  on  appeal  al- 
>wed  defendant  to  amend,  and  allowed  such 
evidence  to  stand,  provided  complainants  should 
be  given  the  right  to  cross-examine  defendant's 
witnesses,  and  on  second  trial  the  same  evi- 
dence was  used  under  an  amended  answer, 
and  complainants  refused  to  cross-examine  de- 
fendant's witnesses,  an  appeal  from  a  second 
decree  dismissing  the  bill,  on  the  jrronnd  that 
the  tax  deed  was  void,  is  within  How.  Ann. 
St  {  89S2,  providing  that  the  court  may  assess 
damages  for  a  frivolous  appeal. 

Appeal  from  circuit  court  Osceola  count} , 
in  chancery;  James  B.  McMahon,  Judge. 

Bill  by  Waxren  A.  Wagar  and  another 
against  Gideon  Bowley  and  others  to  quiet 
title  under  a  tax  deed.  From  a  decrea  dis- 
misalng  the  bill,  complainants  appeaL  Af- 
firmed. 

M.  A.  Lafler,  tor  appellants.  0.  H.  Rose, 
for  api>eUees. 

MOORE,  J.  This  case  has  been  here  be- 
fore, and  is  reported  in  62  N.  W.  293.  The 
proceeding  is  a  bill  to  quiet  title,  complain- 
ants claiming  to  be  the  owners  of  the  lands 
described  in  the  bill  by  Tirtue  of  tax  deeds. 
Defendants  claim  to  be  the  owners  of  the 
original  title,  and  also  claim  the  tax  deeds 
sre  roid,  because  of  irregnlarity  in  levying 
the  tax.  I%e  case  was  sent  back  for  trial, 
because  the  pleadings  were  not  so  framed  as 
to  admit  the  testimony  ofTered  on  the  part  of 
defendants.  In  the  opinion  rendered  by  Mr. 
Justice  Montgomery,  it  was  said:  "It  is  un- 
necessary to  discuss  at  length  the  evidence 
offered  to  show  the  invalidity  of  the  tax. 
There  was  testimony  which  tended  to  show 
that  there  was  Included  In  the  tax  levy  $200, 
Illegally  added  to  the  salary  of  the  judge  of 
probate.  If  this  should  be  proven  on  a  new 
trial,  it  would  be  sufficient  to  avoid  the  tax 
deed  of  1875.  Stokoe  v.  Upton,  40  Mich.  585; 
Silsbee  V.  Stockle,  44  Mich.  661,  7  N.  W.  160, 
367;  Hammontree  T.  Lott,  40  Mick  190; 
Lacey  v.  Davis,  4  Mich.  140;  Case  v.  Dean, 
16  Mich.  12;  Edwards  t.  Tallafero,  34  Mich. 
14.  The  deeds  for  the  other  years  are  ad- 
mitted to  be  void.  The  case  will  be  remand- 
ed, with  leave  to  the  defendants  to  amend 
their  answer,  setting  np  defects  claimed  to 
exist  in  the  proceedings  taken  to  spread  the 
tax.  The  testimony  taken  may  stand,  pro- 
vided the  complainants  shall  be  given  the 
right  to  cross-examine  defendants'  witnesses." 


The  pleadings  were  amended  In  the  conrt  be- 
low. The  same  proofs  were  introduced  in 
evidence  on  this  trial  as  In  the  former  trial. 
The  defendants  produced  in  court,  for  cross- 
examination,  their  witnesses.  The  complain- 
ants declined  to  cross-examine  them.  No  new 
proofs  were  taken.  The  circuit  judge  dis- 
missed the  bill,  for  the  reason  that  the  tax 
deed  of  1875  was  void,  as  stated  in  the  opin- 
ion of  Justice  Montgomery.  The  complain- 
ants appealed. 

It  is  difficult  to  say  why  fbey  hare  appeal- 
ed, unless  it  is  to  vex  and  worry  the  de- 
fendants. They  have  not  dted  an  additional 
authority,  or  suggested  a  new  argument  The 
solicitor  for  defendants  asks  for  damages  be- 
cause of  a  vexations  appeal,  as  provided  by 
How.  Ann.  St  f  8982.  We  think  the  case 
comes  within  the  provisions  of  that  statute. 
Canipan  t.  Campau,  26  Mich.  181;  Heath  v. 
Waters,  40  Mich.  473.  We  therefore  afflnn 
the  decree  of  the  court  below,  with  the  costs 
of  both  oonrts,  and  with  $30  damages  against 
complainants  for  their  vezatloas  appeaL 

LONG,  O.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


LYON  ct  at  T.  WATSON  ct  aL 

(Supreme  Conrt  of  Michigan.    May  26,  1896.) 

iKSTSOonoHs  —  Fnovisca  or  Cotntr— Hasvlssb 

BaaoB. 

1.  On  an  issue  as  to  whether  defendants, 
who  had  purchased  timber  from  plaintiffs  under 
an  agreement  whereby  the  latter  were  to  man- 
ufacture the  same  in  workmanlike  manner,  had 
waived  defects  in  the  manufactnre  by  paying 
some  of  the  monthly  estimates  furnished  by 
ulaintiffB,  an  instruction  that  complete'payments 
hf  defendants  of  the  amounts  daimM  in  the 
different  months,  wiUt  a  view  of  wuving  and 
accepting  the  fulfillment  of  the  contract  on  the 
part  of  plaintiffs  as  they  had  fulfilled  it  up  to 
that  time,  with  knowledge  of  the  manner  in 
which  the  lumber  was  manufactured,  would  es- 
top defendants  from  subseqnently  claiming  that 
the  contract  was  not  performed  by  plaintiffs  aft- 
er that,  80  far  aa  they  had  settled,  etc.,  did  not 
assume  that  the  monthly  payments  were  settle- 
ments, but  left  it  to  the  jury  to  determine 
whether  they  were  snch,  or  only  payments. 

2.  In  an  action  to  recover  a  balance  due 
on  a  note  given  by  defendants  for  timber  pui^ 
chased  from  plaintiffs,  together  with  an  amount 
alleged  to  be  due  the  latter  under  a  contract 
by  which  they  agreed  to  saw  the  timber  in  a 
workmanlike  manner,  where  defendants  admit- 
ted the  indebtedness,  but  claimed  damages,  by 
way  of  recoupment  on  the  ground  that  the 
timber  was  improperly  sawed,  an  erroneoiis 
charge  that  the  claim  of  damages  for  defective 
sawing  had  no  connection  with  the  claim  on  the 
note,  and  could  only  be  shown  in  connection 
with  plaintiffs'  demand  for  sawing,  was  cured 
by  a  subsequent  instruction  that  if  defend- 
ants established  their  claim  to  damages  in  a 
sum  greater  than  the  whole  amount  sued  for 
(specifying  such  amount),  they  should  have  a 
verdict  for  the  difference,  and  that,  if  the  dam- 
age so  sustained  was  less  than  piaintifV  daint, 
the  amouut  of  such  damage  should  be  subtract- 
ed therefrom,  and  plaintiffs  shonld  have  a  ver- 
dict for  the  balance. 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Digitized  by  VjOOQlC 


Mich.) 


LYON  u  WATSON. 


513 


Action  b7  Tbomas  R.  Lyon  and  others 
against  William  Q.  Watson  and  others  for 
the  recovery  of  uioney  due  on  a  note,  and 
for  a  balance  due  on  a  contract  for  the  num- 
nfacture  of  lumber.  Judgment  for  plaintiffs, 
tnd  defendants  bring  error.    Affirmed. 

Smith,  Kims,  Hoyt  &  Erwin,  for  appel- 
lants. George  A  Farr  (Bunker  Sc  Carpenter, 
of  counsel),  for  appellees 

MOORE.  J.  Plaintiffs  sued  to  recoTer  the 
«nm  of  $11,089.79,  which  they  claimed  was 
due  them  from  the  defendants,— $10,010.29, 
upou  a  promissory  note,  and  the  balance  up- 
on an  unpaid  saw  bill.  The  sum  of  $10,- 
010.29  was  the  amount  yet  tmpaid  on  a  note 
giren  by  defendants  to  plaintiff  Lyon  for 
100,000,  for  part  of  the  purchase  price  of  the 
timber  on  half  a  section  of  land,  which  note 
was  Indorsed  at  the  date  thereof  by  Mr. 
Lyon  to  the  plaintiffs  in  this  case.  Pay- 
ments bad  been  made  upon  the  note,  from 
time  to  time,  until  all  had  been  paid  except 
$10,010.29.  The  defendants,  on  the  same 
day  they  bought  the  timber  of  Mr.  Lyon, 
assumed  a  contract  previously  made  between 
Mr.  Lyon,  Agent,  and  ths  Butters  &  Peters 
Salt  &  Lumber  Company,  wherein  the  com- 
pany were  to  log  the  timber  on  said  land. 
At  the  same  time  Lyon  agreed  with  defend- 
ants that,  as  often  as  they  paid  $10,000  on 
the  note  and  contract,  he  would  consent  to 
their  catting  1,000,000  feet  of  timber,  and 
no  more.  On  the  same  day  Mr.  Lyon,  Agent, 
made  a  contract  with  defendants,  agreeing 
to  saw  all  of  said  timber  in  a  good  and  work- 
manlike  manner,  at  his  mills,  for  $1.75  per 
1.000,  Scott's  tally.  The  defendants  agreed 
tc  pay  I^on,  Agent,  on  the  10th  of  each 
month,  for  all  the  lumber  sawed  the  preced- 
ing month,  on  an  estimate  made  by  H.  A. 
Scott  or  J.  S.  Woodruff.  It  is  claimed  by 
defendants  that  Lyon,  in  all  these  contracts, 
was  acting  for  all  the  plaintiffs,  and  that 
all  three  agreements  were  contemporaneous, 
and  together  formed  but  one  transaction. 
It  was  claimed  by  way  of  defense  that  plain- 
tiffs did  not  manufacture  the  lumber  In  n 
good  and  workmanlike  manner,  and  that  as 
a  result  the  logs  did  not  produce  as  much 
merchantable  lumber  as  they  ought,  and  that 
the  lumber  manufactured  was  of  much  less 
value  than  It  would  have  been  If  properly 
manufactured;  and  defendants  claimed  dam- 
ages, by  way  of  recoupment,  to  the  amount 
of  $3r,.Wl.25.  In  the  notice  attached  to  their 
plea,  defendants  claimed  a  set-off  of  $0..">00 
for  1,000  logs,  but  that  claim  was  abandoned 
In  conrt  At  the  close  of  putting  in  the 
proof.  It  was  admitted  In  open  court  by  the 
attomer  for  defendants  that  thcr.?  was  due 
pliiintlffs.  upon  the  note,  and  for  the  balance 
of  the  onpaid  saw  bill,  the  anm  of  $11.0S9.T9. 
except  as  the  amount  was  reduced  or  extln- 
gul-^hed  by  the  damages  defendants  had  suf- 
fered by  way  of  recoupment.  Pefendants 
claimed  that  they  should  have  a  verdict  for 
v.67N.w.no.4— 83 


$24,000,  stated  In  roond  nwnbeia.  Plaintiffs' 
claim  In  relation  to  the  manufactnre  of  the 
lumber  was  that  It  was  properly  manufac- 
tured; that  one  AUport,  an  experienced  lum- 
ber Inspector,  was  placed  by  defendants  at 
plaintiffs'  mills  to  see  that  the  logs  were  cut 
to  salt  defendants;  that  Mr.  Fields,  a  member 
of  defendants'  firm,  was  at  the  mills  in  June, 
July,  and  September,  while  the  lumber  was 
in  the  process  of  manufacture,  and  after  more 
than  6,000,000  of  feet  of  It  had  been  cut,  and 
made  no  complaint  to  any  of  the  defendants 
until  all  of  the  lumber  was  manufactuved  and 
shipped.  Plaintiffs  also  claim  that  estimates 
were  made  each  month  by  either  Scott  or 
Woodruff,  as  provided  in  the  contract,  and 
that  eadi  month's  saw  bill  was  paid  by  de- 
fendants. Plaintiffs  also  claim  that  during 
this  business  transaction  a  large  amount  of 
correspondence  was  hid,  and  69  letters  were 
pnt  in  evidoice.  written  by  defendants  to 
plaintiffs,  the  last  of  which  was  written  near- 
ly a  year  after  the  lumber  had  been  sawed, 
and  that  no  complaint  was  made  of  the  man- 
ner in  which  the  lomber  was  sawed  until  in 
the  last  letter;  that  in  Tiew  of  all  this  the 
defendants  must  be  deemed  to  have  waived 
any  defect  in  the  manufacture  of  the  plumber. 
If  any  existed.  They  also  claim  that  defend- 
ants had  opportunities  of  knowing  all  ab:at 
the  manufacture  of  the  Imnber  when  these 
things  wtre  done  by  them,  and  that  they  were 
bound  to  uae  tbeir  opportunities.  The  defend- 
ants answer  these  claims  by  saying  that  plaln- 
tlfTs  had  agreed  to  manufacture  this  lumber 
In  a  good  and  workmanVke  manner,  and  most 
perform  their  contract;  that,  while  Mr.  AU- 
port was  at  the  mill,  he  was  there  only  a 
part  of  the  time;  that  Mr.  Field  visited  the 
mil]  but  a  few  times;  that  none  of  the  de- 
fendants had  knowledge  of  the  extent  of  the 
defects  until  long  after  the  lumber  had  been 
manufactured;  that  they  cannot  be  deemed 
to  have  waived  the  defects  of  which  they  had 
no  knowledge;  that,  in  relation  to  the  month- 
ly estimates,  what  they  did  was  simply  to 
make  payments,  but  not  settlements;  and  that 
they  are  not  concluded  from  recovering  dam- 
ages for  anything  they  have  done.  Testimony 
In  detail  was  offered  by  both  sides  to  support 
these  various  contentions.  No  errors  are  as- 
signed by  appellants,  except  as  to  the  charge 
of  the  trial  Jndge. 

It  Is  insisted  by  the  appellants  that  the 
trial  jndge  spoke  of  the  monthly  payments 
as  being  settlements,  and  did  not  leave  it 
to  the  Jury  to  determine  whether  they  were 
settlements  or  only  payments.  The  record 
discloses  that  estimates  were  sent  each 
month,  as  provided  In  the  contract,  and  that 
some  of  those  monthly  estimates  were  paid 
in  full.  The  charge  in  relation  to  that  fea- 
ture of  the  case  was  as  follows:  "The  evi- 
dence shows  here,  beyond  any  question,  that 
the  plaintiffs  here,  at  the  end  of  the  months 
of  June  and  July  and  August,— perhaps  at 
other  times,— sent  statements  to  the  defend- 
ants as  to  the  amounts  that  they  claimed 
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that  they  had  sawed,  on  an  estimate,  accord- 
ing to  contract.  And  it  is  claimed  on  the 
part  of  the  plaintlOs  that  the  defendants 
settled  for  these  various  amounts;  that  at 
that  time  they  had  Imowledge,  or  onght  to 
have  had  knowledge,  if  they  had  been  dili- 
gent, as  to  Just  how  this  lumber  was  manu- 
factured,—all  about  it  In  that  respect,  1 
wiU  say,  gentlemen,  that  the  defendants  had 
a  right  to  walye  any  defects  with  reference 
to  the  mantifacture  of  this  lumber,  if  de- 
fects actually  existed;  and  if  you  should 
find  that  at  the  end  of  these  different  months 
they,— haring  full  luiowledge  of  the  manner 
In  which  the  lumber  was  manufactured,— that 
they  made  full  and  complete  payments,  as  to 
the  amounts  claimed  the  different  months,  with 
a  view  of  waiving  and  accepting  the  fulfill- 
ment of  the  contract  on  the  part  of  the  plain- 
tiffs as  they  had  fulfilled  it  up  to  that  time, 
having  a  knowledge  of  the  manner  of  the 
manufacture,  it  would  be  a  waiver,  and  they 
would  be  estopped  from  claiming  that  the 
contract  was  not  fulfilled  on  the  part  of  the 
plaintiffs  after  that,  as  far  as  they  had  set- 
tled. That  would  be  true  with  reference  to 
the  settlement,  or  claimed  settlement,  that 
was  made  in  Jane,  In  July,  In  August,  or  at 
any  other  time.  If  the  defendants  here  made 
payments  of  the  exact  amounts  claimed  on 
the  part  of  the  plaintiffs  at  that  time,  having 
fnU  knowledge  as  to  how  the  lumber  was 
nuurafactured,  with  a  view  of  waiving  any 
defects,— any  defect  with  reference  to  the 
manufacture,— they  would  not  be  entitled  to 
complain  after  they  made  that  waiver.  It 
wHl  be  for  you,  gentlemen,  to  determine,  tak- 
ing into  consideration  all  the  clrcumBtances 
surrounding  the  case,  as  to  whether  they  in 
fact  did,  or  whether  they  intended,  when 
they  made  those  different  payments,  to  make 
a  waiver."  We  think  the  charge  left  it  to 
the  jury  to  determine  whether  what  was  done 
were  simply  payments,  or  whether  they 
amounted  to  settlements,  and  that  the  as- 
signment of  error  was  not  well  taken. 

The  other  assignments  of  error  necessary 
to  be  considered  relate  to  that  portion  of  the 
charge  of  the  court  which  referred  t«  the 
amount  the  Jury  might  find  to  be  due  the 
plaintiff.  The  trial  Judge  charged  the  Jury: 
"Under  the  testimony  in  this  case,  the  plain- 
tiffs are  entitled  to  recover  the  full  amount 
of  the  promissory  note  given  by  the  defend- 
ants to  Thomas  R.  Lyon,  with  interest  on  the 
same.  Tliat  amount,  with  interest,  as  com- 
puted by  the  plahiUffs,  is  (10,010.29.  The 
claim  made  by  the  defendants  for  damage 
by  reason  of  defective  or  Improper  sawing 
can  be  shown  in  tliis  case,  under  the  plead- 
ings, only  in  connection  with  the  plaintiffs' 
daim  for  the  balance  due  on  the  saw  bilL 
It  has  no  ccmnectlon  with  the  claim  on  the 
note."  This  portion  of  the  charge,  standing 
alone,  would  undoubtedly  be  error.  It  was 
modified,  as  we  shall  see  later,  but  It  is  in- 
sisted by  counsel  for  defendants  that  what 
was  subsequently  said  to  the  Juiy  could  not 


cure  the  error.     He  calls  the  attention  of  the 
court  to  the  fact  that  the  Jury  retnmed  a 
verdict  for  just  the  amount  due  upon  the  note 
If  no  question  of  recoupment  was  in  the  case, 
and  argues  that  the  Jury  must  have  under- 
stood, or  at  least  may  have  understood,  that 
they  must  return  a  verdict  for  the  amount  un- 
paid on  the  note,  even  though  they  may  have 
believed  tliat  defendants  were  entitled  to  a 
large  amount  by  way  of  recoupment    Coun- 
sel say:     "Where  the  jury  apparently  accept 
and  act  upon  an  erroneous  instruction  given 
by  the  trial  Judge,  it  is  none  the  less  a  dam- 
aging error  because  accompanied  by  an  op- 
posing  instruction.     Sterling  v.  Callnhnn,  94 
Mich.  636,  54  N.  W.  495;    Raihoad  Co.   v. 
Monroe,  47  Mich.   152,  10  N.  W.   179."     In 
considering  whether  the  charge  misled   the 
Jury  or  not,  we  must  take  into  account  the 
facts  appearing  In  the  record.     It  should  be 
borne  in  mind  tliat  the  note  was  given  orig- 
inally for  ^,000;  that  it  had  aU  been  paid 
without  controvovy,  except  the  last  payment 
and  Interest;  that  it  was  given  tor  the  pur- 
chase price  of  timber;  that  there  is  no  pretense 
that  the  timber  is  not  as  represented;   that, 
so  far  as  the  purchase  and  sale  of  the  timber 
were  cMicemed,  there  is  no  claim  of  damages 
by  way  of  recoupment.     The  claim  for  dam- 
ages by  way  of  recoupment  arises  because  of 
the  defective  manufacture  of  the  lumber.    We 
should,  in  considering  this  question,  hear  all 
that  was  said  by  the  trial  Judge  bearing  upon 
the  matter  wliich  Is  assigned  to  be  error.     In 
addition  to  what  has  been  quoted,  the  Judge 
said  to  the  Jury:   "The  plaintiffs  brought  this 
suit  to  recover  an  amount  claimed  to  be  due 
them  from  the  defendants  on  a  promissory 
note  executed  by  the  defendants,  and  given 
in  part  payment  for  the  timber  on  a  certain 
half  section  of  land  In  the  county  of  Mason, 
and  for  a  sum  claimed  to  be  due  to  the  plain- 
tiffs  from   the  defendants  on   account,  and 
for  services  rendered  by  the  plaintiffs  for  the 
defendants  In  manufacturing  their  logs  Into 
lumber,  which  services  were  rendered  imder  a 
certain  contract  wtiich  has  been  put  in  evi- 
dence.    By  the  express  terms  of  the  contract 
between  the  parties,  under  which  the  sawing 
was  done,  the  plaintltLs  were  to  do  the  work 
of  sawhig  in  a  good  and  workmanlike  man- 
ner.   The  defendants  claim  that  the  plain- 
tins  did  not  iwrform  their  part  of  the  contract 
in  that  respect,  but  that  said  work  was  badly 
and    improperly    performed.     ♦     ♦     *    The 
court  instructs  you  that  under  the  law  the 
defendants  are  entitied,  in  tlUs  action,  to  re- 
coup against  the  claim  of  the  plaintiffs  the 
damages  which  they  have  sustained,  unless 
they  have  waived  that  right,  or  settied  with 
the  plaintiffs  for   any   damage   which  they 
may  Irnve  sustained.    •    •    *    In  this  case, 
genUemen  of  the  Jury,  the  plaintifTs  brought 
suit  against  the  defendants  for  the  purpose  of 
recovering  the  amount  which  they  claim  to 
be  due  on  the  promissory  note,  as  a  balance, 
and  also  an  amount  which  they  claim  to  be 
due  on  an  account  which  they  had  between 


Digitized  by  VjOOQlC 


Mich.) 


LYON  V.  WATSON. 


515 


themselyes  and  the  defendants  In  this  suit 
It  Is  conceded  In  tbls  case,  gentlemen,  that 
tbe  amount  due  on  the  note  which  was  given 
for  the  timber  is  at  this  time  $10,010.29.  It 
is  also  admitted  that  at  the  time  tliis  suit  was 
brought  the  defendants  were  indebted  to 
the  plalntlfOs,  on  an  account  between  them,  in 
the  sum  of  $1,079.48.  It  is  admitted,  gen- 
tlemen, that  at  the  time  this  suit  was  brought 
the  defendants  were  indebted  to  the  plain- 
tiffs on  these  two  claims,  and  that  at  the 
time  uie  computation  was  made— and  that 
will  be  the  amount  as  now  claimed— there 
was  due  from  the  defendants  to  the  plaintiffs 
the  sum  of  $11,069.70,  and  for  that  amount 
the  plaintitts  in  this  suit  are  entitled  to  re- 
cover. The  defendants  herein  claim— and 
about  that  there  isn't  any  dispute— that  dur- 
ing the  winter  of  1802-83,  and  perhaps  before 
that  time,  Mr.  Thomas  R.  Lyon  was  the  own- 
er of  a  half  section  of  land  in  the  county  of 
Mason;  that  these  defendants  had  been  in- 
vestigating with  a  view  of  mailing  the  pur- 
ctiase,  and  that  in  the  early  spring  of  1803 
they  did  maJte  the  purchase  of  the  timber  on 
these  lands  for  the  sum  of  $100,000;  that,  as 
a  part  of  that  transaction,  they  were  to  taice 
from  the  hands  of  Lyon  &  Oo.  a  contract 
which  he  had  with  the  Butters  &  Peters  Salt 
&  Lnmher  Company,  who  were  the  owners 
or  opemtors  of  a  railroad  In  the  vicinity 
where  these  lands  were,  by  the  terms  of 
which  contract  the  Butters  &  Peters  Compa- 
ny were  to  log  and  transport  and  deliver  into 
the  booms  of  Thomas  R.  Lyon,  Agent,  the 
timber  on  these  lands,  and  also  the  timber 
on  other  lands,  and,  so  far  as  that  contract 
applied  to  this  particular  haU  section,  it  was 
assigned  to  these  defendants,  and  the  obliga- 
tions assumed  by  them.  Now,  it  appears 
from  the  evidence  in  this  case  that  at  that 
time  they  paid  $10,000  down  on  the  purchase 
price  of  this  timber,  and  gnve  their  note  for 
$90,000.  As  I  say,  it  is  conceded  that  the 
payments  have  been  made  in  accordance  with 
the  contract,  from  time  to  time,  until  the 
amount  which  is  now  due  for  the  balance 
of  that  note  is  $10,010.29.  It  is  also  un- 
questioned here  that  the  arrangement  was 
that  the  defendants  here  were  to  take  the 
contract  with  the  Butters  &  Peters  Company, 
the  same  as  Mr.  Lyon  had  it;  and  it  is  con- 
ceded here  that  there  is  nothing,  in  fact,  as 
far  as  it  applies  to  that  particular  contract, 
to  be  settled  in  this  case.  And  there  is  no 
question  in  this  case  to  be  settled  by  you, 
gentlemoi,  no  controverted  questions  with 
reference  to  the  purchase  of  the  timber,— be- 
cause it  is  conceded  on  both  sides  that  the 
amount  of  the  balance  is  as  I  have  stated. 

*  *  *  After  the  purchase  of  this  land,  or  at 
the  same  time,  an  arrangement  was  entered 
into  by  which  the  plaintifCs  in  this  case,  who 
were  a  co-partnership  doing  business  under 
the  firm  name  of  Thomas  R.  Lyon,  Agent,  at 
Ludington,  were  to  manufacture  this  timber. 

•  •  *  It  is  claimed  here  on  the  part  of  the 
defendants  that  they  did  not  perform  their 


part  of  the  contract  as  it  should  liave  been 
performed.  •  •  •  Now,  gentlemen,  if  this 
is  true,  the  defendants  here  are  entitled  to  re- 
cover from  the  plalntlifs  in  this  case  the 
amount  of  damages  which  they  have  sustain- 
ed by  reason  of  the  plaintiffs  not  having  ful- 
filled their  contract  as  they  agreed  to  fulfill 
it,  unless  the  defendants  have  in  some  man- 
ner waived  their  right  to  recover  such  dam- 
ages. *  »  •  They  waive  any  claim  what- 
ever, gentlemen,  with  reference  to  the  amount 
for  lost  logs.  Then  they  claim  that  all  the 
damages  which  they  have  sustained  by  rea- 
son of  this  improper  manufacture  and  the 
nonfulfillment  of  the  contract  on  the  part  of 
the  plaintiffs  in  this  case  is  $35,901.25.  Now, 
gentlemen,  if  you  should  find  that  the  claim 
has  been  established  by  a  fair  preponder- 
ance of  the  proof,  and  that  the  different 
claims  made  here  on  the  part  of  the  defend- 
ants are  correct,  absolutely,  it  would  be  your 
duty  then  to  take  from  the  amount  of  $35,- 
901.25  the  amount  that  is  conceded  to  be  ow- 
ing to  the  plaintiffs  in  this  case;  and  the 
balance  between  those  amounts  would  be 
the  amount  of  your  verdict  in  favor  of  the 
defendants,  if  you  find  that  their  claim  has 
been  fairly  established  by  a  preponderance  of 
proof,  and  has  not  in  any  manner  been  waiv- 
ed. And  in  that  case  that  would  be  the 
amount  of  your  verdict.  Do  you  claim  inter- 
est on  this  amount?  Mr.  Hoyt;  No.  »  •  • 
If  you  find  that  the  plaintiff  is  entitled  to 
recover  the  amount  of  his  account  and  the 
note,  and  tliat  the  defendants  are  not  enti- 
tled to  anything  by  reason  of  damages  sus- 
tained, why,  the  amount  of  your  verdict  will 
be  the  amount  of  $11,089.77.  If  you  find, 
taking  everything  into  consideration,  that  the 
defendants  have  sustained  damages,  you  will 
determine  then  what  those  damages  are.  If 
they  are  more  than  $11,089.77,  you  will  take 
that  amount  from  the  amount  of  damages 
which  you  claim  the  defendants  have  sus- 
tained, and  the  difference  between  the  two 
will  be  the  amount  of  your  verdict  rendered 
in  this  case  in  favor  of  the  defendants.  If 
yon  find  that  the  defendants  have  sustained 
damages,— that  those  damages  are  not  as 
much  as  $11,089.77,— then  you  take  the  amount 
of  damages  which  you  find  that  the  defend- 
ants have  actually  sustained,  and  take  that 
amoimt  from  the  amount  of  $11,089.77,  and 
the  difterence  between  the  two  would  be  the 
amount  of  your  verdict  in  favor  of  the  plain- 
tiffs. Now,  gentlemen,  yon  may  take  the 
case,  and  render  such  a  verdict  as  shall  sat- 
isfy you,  from  all  the  evidence  in  the  case, 
controlled  by  the  instruction  given  by  the 
court" 

It  Is  a  well-settled  rule  that,  in  construing 
the  charge  given  by  the  Judge,  It  is  all  to  be 
considered.  An  assignment  of  error  based 
upon  a  detached  sentence  which  is  not  strict- 
ly accurate  will  not  b^  sustained,  if,  when 
construed  in  connection  with  the  context  the 
Jury  could  not  have  been  misled,  and  the 
charge  as  a   whole  is  correct    Daniels   y. 
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Clegg,  28  Mich.  32;  Welch  v.  Ware,  32  Mich. 
77;  Burdick  t.  Michael,  32  Mich.  246;  Turner 
T.  People,  33  Mich.  363;  areenlee  v.  Lowing, 
35  Mich.  63;  Eggleston  v.  Boardman,  37 
Mich.  14;  People  r.  Einley,  3S  Mich.  482; 
Iron  Co.  T.  Erickson,  39  Mich.  492;  Frankel 
V.  Coots,  41  Mich.  75, 1  N.  W.  940;  Russell  v. 
Phelps,  42  Mich.  377,  4  N.  W.  1;  DriscoU  v. 
People,  47  Mich.  413,  11  N.  W.  221;  Hart  V. 
Newton,  48  Mich.  401,  12  N.  W.  508;  Kuney 
T.  Dutcher,  56  Mich.  313,  22  N.  W.  866.  We 
think  the  only  Inference  the  jury  could  draw 
from  the  charge,  taken  as  a  wliole,  was  that 
the  claim  of  damages  by  way  of  recoupment 
did  not  grow  out  of  the  contract  for  which 
the  note  was  given;  that  it  was  conceded 
that  there  was  due  and  unpaid  upon  the  note, 
for  which  plaintiffs  were  entitled  to  recover, 
the  sum  of  $10,010.20;  that  the  claim  for 
damages  by  way  of  recoupment  grew  out  of 
the  contract  for  the  manufacture  of  the  Ixun- 
ber;  that  the  jury  might  find  such  an  amount 
of  damages  in  favor  of  the  defendants  as  the 
facts  warranted,  not  exceeding  $35,901.25. 
The  judge  correctly  stated  the  defendants' 
claim.  Taking  the  charge  together,  we  do 
not  think  it  ambiguous.  It  U  not  difficult  to 
see  that  in  arriving  at  the  verdict  the  jury 
probably  found  that  there  were  defects  in 
the  manufacture  of  the  lumber,  but  that  they 
had  been  waived  by  payments  of  the  month- 
ly estimates;  and  the  jury  allowed,  by  way 
of  damages,  the  unpaid  balance  on  the  saw 
bill. 

We  do  not  think  it  necessary  to  discuss  the 
other  assignments  of  error,  as  we  do  not 
think  they  have  merit  The  trial  was  a  long 
one,  and  we  think  the  Issues  were  fully  and 
fairly  submitted  to  the  jury.  The  judgment 
is  affirmed,  with  costs. 


LONG,  C.  J.,  did  not  sit 
concurred. 


The  other  justices 


COOPER  v.  SMITH. 
(Supreme  Court  of  Michigan.  May  26,  1S96.) 
AasTTifPsiT  —  Replevis — E1.BCT10V  op  Remedies. 
AtttT  bringing  assumpsit  for  the  pur- 
chase price  of  chattels,  plaintiff  cannot  bring 
replevin  for  the  same  articles,  tbou^h  the  ac- 
tion in  assumpsit  has  Ijeen  voluntarily .  discon- 
tinned. 

Error  to  circuit  court  Chippewa  county; 
Joseph  H  Steere,  Judge. 

Replevin  by  Fred  Cooper  against  William 
S.  Smith.  From  a  judgment  in  favor  of  de- 
fendant plaintift  brings  error.     Affirmed. 

Holden  &  Steinlein  and  McDonald  &  Chap- 
man, for  appellant  John  W.  Shine,  for  ap- 
pellee. 

MOORE,  J.  Plaintiff  sued  defendant  In 
justice  court  in  replevin  for  one  omnibus  and 
one  set  of  hub  runners  valued  at  $40,  his  dec- 
laration being  in  the  usual  form.  Defendant 
pleaded  the  general  Issue,  and  gave  notice 
that  he  had  bought  the  property  for  $40,  and 


that  he  was  the  owner  of  it;  that  In  January. 
1895,  the  plaintiff  had  sued  blm  in  assumpsit 
for  the  purchase  price  of  the  omnibus,  in 
which  suit  a  bill  of  particulars  was  filed, 
claiming  pay  for  the  omnibus,  $40,  that  is- 
sue was  joined  in  that  case  January  19,  1895. 
and  the  cause  adjourned  until  February  (t. 
1895,  at  which  time  plaintiff  discontiuoed 
his  suit  and  commenced  this  one;  that  on 
January  25,  1895,  one  Campbell  sued  Cooper 
in  assumpsit  as  principal  defendant  and  gar- 
nished defendant  Smith;  that  February  4. 
1895,  the  case  between  Campbell  and  Cooper 
was  tried,  and  Judgment  rendered  in  favor  of 
Campbell  for  $26.80  and  costs;  that  on  Janu- 
ary 25,  1895,  a  garnishee  summons  was  is- 
sued in  the  above  suit  against  defendant 
Smith,  and  on  February  26,  1896,  a  trial  was 
had  therein,  and  a  Judgment  rendered  against 
Smith,  garnishee  defendant  for  $29.65  and 
costs,  $4.15;  that  no  appeal  was  taken  from 
either  of  these  cases.  The  Justice  tried  tlie 
case  without  a  jury.  The  case  was  then  ti->- 
pealed  to  the  circuit  court,  where  it  was  trietl 
by  the  circuit  judge  without  a  jury.  The 
records  introduced  before  the  circuit  judge 
showed  that  proceedings  had  been  had  in 
Justice  court  as  stated  in  the  notice  attached 
to  defendant's  plea.  The  circuit  Judge  ren- 
dered judgmeiit  In  favor  of  the  defendant  for 
the  reason  that  Cooper,  plaintiff,  in  suing 
defendant  Smith,  in  assumpsit,  in  the  same 
matter  for  which  he  now  brings  replevin, 
had  dected  his  remedy,  and  that  bis  elec- 
tion bars  him  In  this  proceeding.  Plaintiff 
brings  the  case  here,  assigning  various  errors 
in  the  introduction  of  te8tlm<Hiy,  none  of 
which,  we  thluk,  are  well  taken.  If  the  trial 
Judge  was  right  in  holding  that  Cooper  sued 
in  assumpsit  for  the  same  subject-matter  in- 
volved In  the  replevin  case,  that  should  dis- 
pose of  this  controversy.  Smith  claimed 
that  in  the  spring  of  1893,  he  bought  the 
pi-i^jerty  of  Fred  Cooper,  who  represented 
that  he  was  acting  for  Mrs.  Richley,  and 
that  the  title  passed  to  him.  Goopw  <daimed 
the  sale  was  not  absolute,  but  that  the  prop- 
erty was  stored  with  Smith,  who  was  to  de- 
cide later  if  he  needed  it  and,  if  he  did, 
was  to  buy  it  and  pay  for  it  and  that  the 
title  should  not  pasa  until  paid  for;  that 
about  July  14,  1893,  Smith  told  him  he  oould 
neither  have  the  property  or  the  money.  The 
property  passed  into  the  possession  of  Smith 
about  April,  18i)3,  and  was  in  bis  possession 
when  Cooper  sued  hot  assumpsit,  declaring 
on  all  the  common  coimts  in  assumpsit  and 
especially  for  one  omnibus  of  the  value  of  $40, 
and  filed  a  written  bill  of  particulars  in  which 
he  recites  that  his  demand  is  for  one  street 
bus  of  the  value  ot  $40.  The  case  comes 
dtarly  within  the  ruling  of  Thomas  v.  Watt 
(Mich.)  62  N.  W.  345,  and  cases  cited  in  the 
opinion  therein,  written  by  Mr.  Justice  Louk. 
The  judgment  is  affirmed,  with  costs. 

LONG,  C.  J.,  did  not  alt    The  other  jus- 
tices concurred. 
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GAVETT  T.  CITY  OP  JACKSON. 
(Supreme  Court  of  Michigan.     May  26,  189C.) 

ICB  ox  Sidewalk — Liabilitt  of  Citt. 
▲  cit7  hi  not  liable  for  personal  injnries 
cnnsed  by  ice  on  a  sidewalk,  formed  by  water 
flowinK  to  the  groand  about  two  feet  from  the 
walk,  through  a  pipe  extending  from  a  sag  in 
an  eares  trough  Montgomery  and  Moore.  J  J., 
dissenting. 

Error  to  circuit  court,  Jackson  county; 
Erastus  Peck,  Judge. 

Action  by  Lavina  Gavett  against  the  dty 
of  Jackson  for  personal  injuries  caused  try 
an  accumulation  of  ice  on  a  sidewalk. 
There  was  a  judgment  entered  on  a  verdict 
directed  by  the  court  in  faror  of  defendant, 
and  plaintiff  brings  error.    Affirmed. 

rringle  &  Hewett,  for  appellant.  William 
B.  Ware,  City  Atty.,  for  appellee. 

GRANT,  J.  I  think  that  the  instruction  of 
the  circnit  judge  was  correct  The  sidewalk 
was  aboux  10  feet  wide,  and  in  good  repair. 
The  building,  which  stood  on  or  near  the 
Une  of  the  street,  was  proTlded  with  an 
eaves  trough,  which  had  sagged  near  the 
center,  so  that  the  accumulated  water  would 
flow  over  to  the  annoyance  of  the  tenants. 
To  remedy  this,  a  pipe,  2  inches  in  diameter, 
had  been  put  up,  to  take  the  water  from  the 
sag.  This  came  down  to  the  ground,  and 
discharged  its  water  about  2  feet  from  the 
sidewalk,  and  part  flowed  over  the  walk, 
resulting  in  the  thin  strip  of  ice,  3  feet  wide, 
and  1%  to  2  inches  thick.  Todd  t.  City  of 
Troy,  W  N.  Y.  506,  Pomfrey  v.  Village  of 
Saratoga  Springs  (N.  Y.  App.)  11  N.  B.  43, 
and  Hall  y.  City  of  LoweU,  10  Cush.  260, 
cited  by  my  Brother  MONTGOMERY,  evi- 
dently make  no  distinction  between  accnmn- 
lations  of  'ice  and  snow  caused  by  natural 
and  by  artificial  means.  In  Pomfrey  v.  Vil- 
lage of  Saratoga  Springs  the  water  had  fal- 
len from  the  roof  of  a  bam  situated  near  the 
street,  and  the  ice  and  snow  had  accumu- 
lated on  the  walk  to  the  depth  of  3  feet. 

What  are  the  artiflelal  means,  as  distln- 
gnlshed  from  natural  ones,  for  which  mu- 
nicipalities must  be  held  liable?  People 
have  the  right  to  erect  builiings  from  which 
the  water  must  flow  to  the  ground,  and,  if 
it  comes  faster  than  the  ground  can  absorb 
It,  it  must  flow  onto  the  sidewalks.  Is  the 
city  to  be  held  responsible,  under  the  prior 
decisions  of  this  court,  for  this  rightful  and 
natural  flow  of  water,  when  the  weather  has 
Intervened  and  frozen  it?  People  have  the 
right  to  conduct  the  water  from  the  roofs 
of  their  buildings  to  the  ground  by  means  of 
mitters,  eaves  troughs,  and  conductors.  This 
water  must  seek  the  street  gutters,  to  he  car- 
ried away.  This  is  done  in  all  villages  and 
cities  where  direct  communication  is  not 
made  from  the  conductor  to  the  sewer. 
Why  should  the  city  be  held  liable  for  accu- 
mulations caused  by  the  action  of  the  weath- 
er In  these  cases,  and  not  liable  for  accumu- 


lations, just  as  dangerous,  resulting  from 
other  causes,  such  as  snow  from  sidewalks 
and  street-car  tracks,  which  was  the  case 
In  Hutchinson  v.  City  of  Ypsilanti  (Mich.)  61 
N.  W.  279,  or  Ice  formed  in  consequence  of 
the  stoppage  of  a  catch  basin,  causing  the 
water  to  flow  over  the  sidewalk,  which  was 
the  case  In  Kannenberg  v.  City  of  Alpena 
(Mich.)  56  N.  W.  614?  Many,  and  probably 
most,  houses,  are  built  higher  than  the  side- 
walk, with  sloping  yards  in  front  Under 
the  rule  sought  to  be  established  In  this  case, 
municipalities  would  be  liable  for  the  nat- 
ural flow  of  the  water  from  such  buildings 
over  the  yards  to  the  sidewalks.  Such  Is 
the  doctrine  In  Pomfrey  v.  Village  of  Sarato- 
ga Springs.  Such  holding  Is  not  consistent 
with  the  former  decisions  of  this  court  The 
nonliability  for  the  natural  flowing  and 
spreading  of  water,  as  it  comes  from  con- 
ductors, is  recognijied  in  Hughes  v.  City  of 
lAwrence,  160  Mass.  481,  36  N.  B.  485.  In 
that  case  a  gutter  had  been  constructed 
across  the  sidewalk.  It  was  claimed  that 
the  water  had  been  collected  In  this  gutter, 
and  frozen,  to  the  height  of  a  foot  or  more, 
and  that  upon  this  the  plaintiff  fell.  It  was 
claimed  by  the  defendant  that  the  water  had 
spurted  from  boles  in  the  conductor  over  the 
sidewalk,  forming  a  thin  coating  of  Ice,  ui>on 
which  the  plaintiff  fell.  It  was  held  compe- 
tent for  the  jury  to  find  that  the  former  con- 
stituted an  obstruction,  but  that  the  latter 
did  not  I  think  that  the  logical  conclusion 
from  our  former  decisions  is  that  the  defend- 
ant is  not  liable.     Judgment  affirmed. 

LONG,  C.  J.,-  concurred  with  GRANT,  Ji 

HOOKER,  J.  I  concur  with  my  Brothers 
LONG  and  GRANT  in  the  affirmance  of  the 
judgroent  in  this  cause.  Unless  we  are  to 
say  that  it  is  the  duty  of  the  owners  of  all 
lots  that  are  higher  than  the  adjoining  high- 
ways to  prevent  the  flow  of  water  there- 
from, or  promptly  remove  any  Ice  that  may 
form  by  reason  of  the  escape  of  water  from 
their  buildings  upon  the  adjoining  high- 
ways, and,  further,  that  the  city  must  at  its 
I)erll  see  that  such  duties  are  performed, 
we  must  hold  that  the  plaintiff  should  not  be 
permitted  to  recover  in  this  cause.  If  a  lia- 
bility exists,  it  is  because  of  a  defect  in  the 
highway;  and,  if  ice  frozen  upon  a  sidewalk 
is  a  defect  when  it  is  caused  by  water  flow- 
ing from  a  roof,  why  should  it  not  be  when 
it  flows  from  a  vacant  lot,  or  when  it  falls 
upon  the  walk,  or  is  caused  by  the  melting 
of  snow  upon  or  adjoining  such  walk?  If  the 
liability  of  a  city  for  damages  resulting  from 
a  failure  to  keep  its  highways  in  a  reason- 
ably safe  condition  for  travel  extends  to 
cases  where  such  condition  is  not  ascrlbable 
to  defects  in  the  construction  and  mainten- 
ance of  tlie  way,  or  where  the  action  of  the 
officers  of  the  city  or  their  negligence  in  the 
performance  of  a  duty  is  the  cause,  it  may 
be   contended  that  dtles  mast   cause   the 
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streets  to  be  patroled,  in  search  of  bricks 
or  coals  that  fall  from  wagons,  for  the 
treacherons  banana  peel,  upon  which  the  un- 
wary are  sure  to  sUp,  and  for  tacks  or  bits 
of  ^asB  or  other  mbbish,  which  puncture  the 
tires  of  bicycles  I  think  such  are  not  de- 
fects in  the  highway. 

The  presence  of  the  water  upon  the  walk 
was  due  to  no  act  of  the  city  or  Its  officers. 
It  la  manifest  that  it  must  escape  from  the 
premises  across  the  walk  If  It  Is  to  reach  the 
gutter.  Were  there  no  building  there,  and 
the  lot  of  uniform  grade,  the  whole  surface 
of  the  walk  might  be  expected  to  be  corered 
with  ice;  whUe,  if  undulating  so  as  to  form 
a  valley,  the  water  might  flow  oyer  the  walk 
within  limited  bounds,  no  wider  than  in  tills 
case.  Shall  we  say  that  because  the  water 
fails  upon  a  roof  Instead  of  the  ground,  or 
because  it  finds  its  way  through  a  conductor 
instead  of  a  valley,  to  a  given  point,  that 
there  is  a  liability  upon  the  city?  Is  it  de- 
sirable to  omit  the  eaves  trough,  and  shed  the 
water  uniformly  upon  the  walk,  making  it 
wet  and  icy  throughout,  rather  than  at  one 
point,  where  the  presence  of  the  conductor 
nay  indicate  the  possible  presence  of  ice? 
Unless  we  are  prepared  to  say  that  the  city 
must  see  that  water  does  not  flow  upon  the 
sidewalk  at  all  by  so  constructing  its  ways, 
walks,  sewers,  and  other  devices  as  to  pre- 
sent it,  or  that  it  must  remove  all  ice  from 
walks  seasonably,  I  do  not  see  how  we  can 
hold  the  city  liable  in  this  case.  There  is 
not  even  the  gutter  across  the  walk  (which 
walk  the  city  had  the  responsibility  of  keep- 
ing in  rei>air)  tlut— in  the  case  of  Hughes  v. 
City  of  Lawrence,  160  Mass.  481,  36  N.  E.  486 
—the  coiut  said  "it  was  competent  for  the 
Jury  to  find  •  •  •  constituted  a  defect 
In  the  way,  and  that  its  construction  was 
such  as  to  cause  a  special  deposit  of  ice  at 
that  particular  place";  thus  distinguishing 
between  the  gutter,  which  the  city  was  re- 
sponsible for,  and  the  conductor,  admittedly 
defective,  with  which,  as  in  this  case,  it  had 
nothing  to  do.  The  trend  of  Michigan  deci- 
sions has  been  against  the  theory  that  every 
obstruction  in  a  highway  is  a  defect  for 
which  the  city  is  to  be  mulcted  in  damages 
by  persons  meeting  with  accidents  by  rea- 
son thereof.  In  Ag^new  v.  City  of  Corunna 
(Mich.)  21  N.  W.  873,  a  bowlder  four  feet 
high,  takoi  from  the  roadbed,  and  placed  by 
die  Bide  of  the  road,  was  held  not  to  be  a  de- 
fect in  the  way,  which  was  said  to  be  in  good 
repair.  McKellar  v.  City  of  Detroit,  57 
Mich.  158,  23  N.  W.  621,  upon  which  case 
the  learned  circuit  Judge  relied,  emphasizes 
this  rule  in  an  ice  case.  The  case  ditters 
from  this  chiefly  as  to  the  manner  In  which 
the  water  came  upon  the  walk,  being  In  that 
case  caused  by  the  melting  of  snow  which 
fell  there.  The  case  of  Joslyn  v.  City  of  De- 
troit, 74  Mich.  459,  42  N.  W.  60,-  should  not 
be  overlooked.  This  was  where  a  lot  own- 
er placed  a  pile  of  sand  in  the  way,  by  con- 
sent of  the  city  authorities,  which  was  the 


cause  of  a  buggy  being  overturned,  to  the  in- 
jury of  the  occupant  A  verdict  for  the 
plaintiff  was  sustained,  Mr.  Justice  Camp- 
bell dissenting.  In  Hutchinson  v.  City  of 
Ypsllantl,  103  Mich.  12,  61  N.  W.  279,  Mr. 
Justice  Grant  distinguished  Joslyn  v.  City  of 
Detroit  and  Hayes  v.  City  of  West  Bay  City 
(Mich.)  51  N.  W.  1007;  showing  that  the 
city  was  an  active  agent  in  causing  obstruc- 
tion. I  think  the  judgment  of  the  circoit 
court  should  be  affirmed. 

MONTGOMERY,  J.  (dissenting).  This  ac- 
tion is  brought  to  recover  for  injuries  re- 
ceived by  plaintiff  while  traveling  on  a  side- 
walk in  Mill  street,  in  the  city  of  Jackson,  the 
cause  of  the  injury  being  a  formation  of  Ice, 
consisting  of  a  ridge  from  1^  to  2  Inches 
thick  In  the  center,  and  sloping  from  the 
center  either  way,  and  in  all  covering  about 
3  feet  in  width.  The  evidence  disclosed  tliat 
this  ice  was  formed  by  the  freezing  of  a  dis- 
charge of  water  carried  by  a  conductor  pipe 
of  an  adjoining  building,  and  that  this  pipe 
luid  been  in  use  for  aeyea  or  eight  years  be- 
fore the  accident,  and  that  the  common  re- 
sult was  for  ice  to  form  at  tliia  point  when- 
ever freezing  weather  followed  mild  weatber; 
that  this  particular  ridge  of  ice  had  been 
there  in  its  then  condition  for  two  or  three 
days,  and,  as  one  witness  stated  It,  perhaps  a 
week,  before  plaintiff  received  her  injuries. 
The  circuit  Judge,  l>eing  of  the  opinion  that 
the  case  was  ruled  by  McKellar  v.  City  of 
Detroit,  57  Mich.  158,  23  N.  W.  621,  withdrew 
all  questions  from  the  Jmy,  and  directed  a 
verdict  for  defendant  The  occasion  of  the 
fall  In  McKellar  v.  City  of  Detroit  was  a 
ridge  of  Ice  caused  by  the  tramping  of  snow, 
and  melting  and  freezing,  until  the  surface 
became  uneven;  obviously,  the  result  of  cli- 
matic Influence,  combined  with  the  ordinary 
and  proper  use  of  the  street  Rolf  v.  City  of 
Greenville,  102  Mich.  544,  61  N.  W.  3,  depend- 
ed upon  a  state  of  facts  precisely  analogous 
to  that  in  McKellar's  Case.  Hutchinson  r. 
City  of  Ypsllantl  (Mich.)  61  N.  W.  279,  was 
held  to  be  within  the  doctrine  of  McKellar's 
Case,  on  the  ground  that  the  use  of  the  street 
to  accumulate  snow  thrown  from  the  walk 
or  street-railway  track  was  reasonable,  and 
the  city  should  not  be  liable  because  ice 
formed  on  the  uneven  parts  of  the  snow  thus 
fotmd.  In  Kannent>erg  v.  City  of  Alpena,  96 
Mich.  53,  55  N.  W.  614,  It  appears  that  the 
city  liad  made  provision  for  carrying  off  the 
water  by  gutters,  and  by  supplying  catch 
basins;  that  on  the  occasion  In  question,  the 
catch  basin  liad  become  stopped  up,  so  that 
the  water  was  not  carried  off.  As  was  stat- 
ed, no  fault  was  found  with  the  catch  basin's 
construction,  and  it  was  held  that  there  was 
in  tliat  case  no  liability.  It  was  said  in  that 
case:  "Some  cases  have  been  cited  In  sup- 
port of  plaintiff's  claim,  but  they  relate  to 
Instances  where,  by  the  neglect  of  the  hy- 
drants or  water  spouts,  water  was  permit- 
ted to  drop  upon  the  walk,  where  it  (nae. 
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These  cases  are  clearly  dlstlngrnlshable  from 
the  case  before  na."  It  wUl  be  seen  that 
no  case  has  been  before  this  conrt  inyol-v- 
ing  the  precise  question  presented.  We 
are  weU  satisfied  with  the  doctrine  advanced 
by  the  court  in  the  McKellar  Case,  and  those 
which  Iiave  followed  it;  and  the  doctrine  that 
a  failure  to  provide  against  a  formation  of  ice 
in  the  usual  way,  as  a  result  of  freezing,  can- 
not in  this  climate  be  deemed  a  result  of 
want  of  due  care  or  a  defect  in  the  street  is 
too  fully  settled  to  be  open  to  question.  But 
it  does  not  foUow  from  tills  that  a  walk  can- 
not be  constructed  so  as  to  make  the  accumu- 
lation of  ice  unnecessary  at  a  i>articular 
l>oint,  and  unnecessary  and  unnatural,  in  a 
sense  that  It  may  be  treated  as  a  defect  In 
the  way.  Much  less  can  it  be  said  that  a 
city  may  permit  water  to  be  carried  on  the 
walk  by  artificial  means,  in  such  manner  that 
the  Inevitable  result  Is  the  formation  of 
ridges  of  Ice,  and,  without  using  any  precau- 
tion to  prevent  this  dangerous  impediment  to 
travel,  shield  itself  under  the  claim  that  the 
climate  is  the  real  cause  of  the  difllcnlty. 
Todd  V.  City  of  Troy,  61  N.  T.  606;  Pomfrey 
r.  Village  of  Saratoga  Springs,  104  N.  Y. 
459,  11  N.  B.  43;  HaU  v.  City  of  LoweU,  10 
Cusb.  260;  Elliott,  Roads  &  S.  458;  Scovllle 
V.  Salt  Lake  City  (Utah)  39  Pac.  481.  And 
see  the  true  distinction  noted  in  Stanton  v. 
City  of  Springfield,  12  Allen,  566,  and  again 
in  Hughes  v.  City  of  Lawrence,  160  Mass. 
474,  36  N.  E.  485;  Corbett  v.  City  of  Troy, 
r>3  Hun,  228,  6  N.  Y.  Supp.  381.  See,  also. 
Canfield  v.  RaUroad  Co.,  78  Mich.  356,  44 
N.  W.  385. 

We  think  the  plaintiff  made  a  case  entitling 
her  to  have  the  Jury  determine  whether  the 
walk  was  reasonably  safe  for  public  travel, 
and  whether  the  defect  had  existed  for  such 
length  of  time  as  that  the  dty  authorities,  in 
the  exercise  of  reasonable  supervision,  should 
have  known  of  and  remedied  the  defect,  by 
removing  the  acctmiulation  of  ice;  and,  in 
the  determining  of  this  question,  the  Jury  had 
the  right  to  take  into  consideration  the  fact, 
if  proven,  that  the  water  spout  in  question 
had  for  years  been  the  occasion  of  ice  forma- 
tions at  this  point,  as  this  would  have  a  di- 
rect bearing  upon  the  degree  of  diligence  re- 
quired by  the  city  in  removing  the  Ice  ac- 
cumulation in  Question.  Judgment  reversed, 
and  a  new  trial  ordered. 

MOORE,  J.,  concurred  with  MONTGOM- 
ERY, J. 


GILDERSLEBVB  v.  HAMMOND  et  at 
(Supreme  (3oart  of  Michigan.    May  26,  1886.) 

Lateral  SorPOBT— Coxtributort  Nsoliosnob— 
Evide:<cii. 
1.  Where  the  excavation  by  defendant  on 
land  adjoining  plaintiff's  land  causes  the  soil 
on  plaintiff's  land  to  give  way,  due  to  its  grav- 
elly and  sandy  cMidltion,  and  not  t>ecauBe  of  a 
building  upon  the  land  which  was  located  4^ 


feet  from  the  division  line,  the  failure  of  de- 
fendant to  use  any  means  to  protect  plaintiff's 
building,  which  could  have  been  done  at  little 
expense,  renders  liim  liable  for  the  damages  to 
the  land  and  building.     Hooker,  J.,  dissenting. 

2.  To  reUeve  plaintiff  from  tiie  charge  of 
contributory  negligence  in  failing  himself  to 
take  steps  to  protect  his  building,  evidence 
tluit  defendant  promised  to  take  such  precau- 
tions is  admissible. 

8.  Where  in  such  a  case  the  inevitable  re- 
sult of  the  willful  removal  of  the  soil  was  the 
fall  of  plaintiff's  house,  the  failure  of  plaintiff  to 
take  steps  to  avoid  the  injury  does  not  pre- 
vent a  recovery  by  him. 

Error  to  circuit  court,  Calhoun  county; 
Clement  Smith,  Judge. 

Action  by  Bdary  L  OUdersleeve  against  Ju- 
lia Hammond  and  another.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

PlaintifF  and  defendants  were  the  own- 
ers of  adjoining  lots  In  Battle  Creek,  sit- 
uated In  the  business  part  of  the  city.  Plain- 
tiff had,  several  years  ago,  erected  a  build- 
ing upon  her  lot,  the  lower  part  of  which 
was  occupied  as  a  store  by  a  tenant,  and 
the  upper  portion  by  other  tenants.  Plain- 
tiff had  no  cellar  underneath  her  building, 
and  it  stood  upon  a  stone  w-all  sunk  Into 
the  earth  to  a  depth  of  from  20  to  24  inches, 
and  from  12  to  18  inches  above  the  surface, 
and  built  sufBdently  strong  to  support  the 
structure  above  It,  which  was  a  balloon 
frame  veneered  with  brick.  It  had  stood 
there  in  safety  for  several  years.  It  was 
built  4^  feet  from  the  division  line  between 
their  lots.  Defendants'  lot  was  at  that  time 
vacant.  In  1893  the  defendants,  desiring 
to  erect  a  building  upon  their  lot,  with  a 
cellar  underneath,  proceeded  to  excavate  for 
that  purpose  to  the  depth  of  between  7  and 
8  feet,  close  to  the  line.  The  soli  was  sandy 
and  gravelly,  with  little  adhesive  power, 
and,  as  the  excavation  went  down,  plaintiff's 
soil  caved  Into  the  excavation.  Defendants 
took  no  steps  to  prevent  the  soil  from  caving 
in,  or  to  protect  plaintiff's  building.  They 
excavated  the  whole  length  of  the  building, 
permitting  the  soil  to  cave  la,  according  to 
its  natural  tendency.  It  had  fallen  away 
from  underneath  the  foundation  wall.  In 
consequence  of  this  the  foundation  under 
plaintiff's  building  was  undermined,  and  a 
portion  of  the  side  of  the  building  fell  out, 
causing  considerable  damage.  The  defend- 
ants were  cognizant  of  the  danger.  So,  alas, 
was  the  plaintiff,  whose  evidence  supported 
the  claim  that  defendants  promised  to  pro- 
tect her  building.  This  is  an  action  upon 
the  case,  to  recover  damages  for  injury.  The 
declaration  alleges  that  "it  is  the  duty  of 
the  defendants  to  use  due  and  reasonable 
care  and  diligence  and  to  excavate  on  their 
said  premises  In  a  careful,  skillful,  and  pru- 
dent manner,  and  to  use  aU  proper  means, 
and  to  take  and  exercise  all  reasonable  pre- 
cautions, to  keep  the  soil  from  caving  away 
and  from  sliding  off  from  said  premises  into 
said  excavation,  and  to  avoid  weakening  or 
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onderminlng  the  foundation  of  said  build- 
ing, and  from  injuring  her  said  lands,  and 
from  destroying  tbe  walls,  and  from  injuring 
the  buUdlngs  aforesaid  thereon  situated,  and 
to  prevent  all  onayoldable  interference  in  the 
use  and  occupation  thereof,  and  to  save  the 
plaintiff  from  loss  and  permanent  injury  to 
tbe  premises."  Verdict  and  Judgment  were 
for  the  plaintiff. 

Eulbert  &  Mechem,  for  appellanta  L.  E. 
Clawson  and  Fred  M.  Wadleigh  (John  C. 
Patterson,  of  counsel),  for  appellee. 

GRAXT,  J.  (after  stating  the  facts).  The 
precise  questions  inTolyed  appear  not  to 
have  been  decided  by  this  court  The  ques- 
tions are:  (1)  What  rights  does  a  landown- 
er possess,  in  excavating  close  to  his  neigh- 
bor's line?  (2)  What  duty  does  he  owe  to 
his  neighbor,  and  what  means,  if  any,  must 
he  take  to  protect  the  soil  of  his  neighbor 
and  prevent  It  from  caving  in?  (3)  Under 
what  circumstances.  If  any,  is  such  land- 
owner responsible  for  damages  to  the  super- 
struettn«  erected  on  his  neighbor's  lot?  Tbe 
defendants'  i>osltions  are  thus  summarized: 
(1)  Plaintiff's  building  was  in  a  business  part 
of  the  city.  She  was  therefore  bound  to 
know  that  Improvements  would  be  made 
upon  the  adjoining  vacant  lot,  and  was 
bound,  in  law,  to  so  construct  her  building 
as  to  allow  such  improvements  to  be  made 
in  the  ordinary  way.  (2)  They  admit  that 
plaintiff  was  entitled  to  the  natural  right  of 
lateral  support  for  her  land  from  the  ad- 
Joinlhg  land,  and,  if  her  land  fell  In  conse- 
quence of  such  excavation,  slie  had  an  ac- 
tion against  tbe  defendants,  although  the  ex- 
cavating was  not  done  carelessly  or  unskill- 
fully.  (3)  This  natural  right  does  not  ex- 
tend to  the  artificial  structures  placed  upon 
the  land,  and.  If  the  plaintiff  erected  her 
house  on  or  near  the  verge  of  her  land,  she 
had  no  natural  right  of  lateral  support  for 
the  building.  Plaintiff  bases  her  claim  upon 
the  famiUar  legal  maxim,  "Sic  utere  tuo  ut 
allcnum  non  isedas,"  insisting  that  this  max- 
im applies  to  the  case  where  one  may,  by 
the  exercise  of  ordinary  care  and  pradence, 
so  use  his  own  as  not  to  cause  injury  to  an- 
other. The  court  instructed  the  Jury  as  fol- 
low: "The  adjacent  owner  may  excavate 
bis  own  land  for  such  lawful  purposes  as  he 
sees  fit,  provided  he  digs  with  ordinary  care; 
aifd  if  In  so  doing  the  earth  gives  way,  and 
a  house  upon  -the  adjacent  land  falls  by  rea- 
son of  the  additional  weight  placed  upon  the 
natural  soil,  he  Is  without  remedy,  provided 
the  adjacent  owner  used  ordinary  skill,  care, 
and  diligence  in  digging  the  excavation,  and 
has  used  reasonable  means  to  protect  the  ad- 
jacent lands  and  buildings  from  falling  into 
the  excavation."  This  was  the  groundwork 
of  the  charge,  and  we  need  not  state  it  more 
fully. 

The  defendants*  first  proposition  Is  un- 
doubtedly a  correct  statement  of  tbe  law. 
Chancellor   Wallworth,    In    lAsala   v.   Hol- 


brook,  4  Paige,  169,  thus  states  the  rale: 
"I  cannot  deprive  him  [my  neighbor]  of  tbls 
right  by  erecting  a  building  on  my  lot,  tbe 
weight  of  which  will  cause  my  land  to  fall 
into  his  pit,  which  be  may  dig  in  the  proper 
and  legitimate  exercise  of  his  previous  riglit 
to  Improve  his  own  lot"  Non  sequitur  tliat 
tbe  excavator  may  dig  his  pit  so  close  to  bis 
neighbor's  line  that  his  adjacent  land  will 
fall  into  it,  and,  as  it  falls,  draw  it  away, 
and  continue  this  process  until  several  feet 
in  width  have  caved  off,  and  undermined  a 
building  several  feet  from  the  line.  Clearly 
It  was  not.  In  this  case,  the  pressure  of  tbe 
bidldlng  upon  the  adjacent  land  that  caused 
the  soil  to  cave.  The  soil  would  have  caved 
in,  had  there  been  no  building.  The  cavlnsr 
process  began  almost  simultaneously  with 
the  digging.  Had  tbe  soU  been  sufficienUy 
adhesive  to  leave  a  perpendicular  surface  as 
the  excavation  was  made,  the  building  would 
not  have  caused  It  to  fall.  At  least,  there  is 
no  evidence  that  It  would.  Therefore  the 
pressure  of  the  soil  did  not  cause  the  soil  to 
cave  in,  but  the  removal  of  the  plaintiff's 
soil,  between  the  division  line  and  his  founda- 
tion wall,  caused  the  building  to  falL  The 
distinction  between  the  two  cases,  and  the 
principles  governing  them,  is  apparent 

The  defoidants'  second  position  Is  conceded 
to  be  the  law.  It  is  also  the  well-established 
mle  that  a  superstructure  is  not  entitled  to 
the  lateral  support  of  the  adjoining  land, 
and  that  a  landowner  may  remove  such  sup- 
port for  all  legitimate  purposes.  The  au- 
thorities cited  by  the  defendants  fully  sup- 
port this  position.  2  Washb.  Real  Prop.  380; 
I^asala  v.  Holbrook,  4  Paige,  169;  Dorrity  v. 
Rapp,  72  N.  Y.  307;  Ketcham  v.  Newman, 
141  N.  Y.  205,  36  N.  B.  197;  Gibnore  v.  Dris- 
coll,  122  Mass.  199;  Schults  v.  Byers  (N.  J. 
Err.  &  App.)  22  Atl.  614;  Chariess  v.  Rankin, 
22  Mo.  566;  Eads  v.  Gains,  58  Mo.  App.  586; 
Larson  v.  Railway  Co.  (Mo.  Sup.)  19  S.  W. 
416.  In  order  to  maintain  an  action  for  In- 
Jury  to  the  adjoining  land  in  consequence  of 
an  excavation  made  by  the  adjacent  owner, 
no  negligence  is  necessary.  Every  man  Is 
entitled  to  the  enjoyment  of  his  land  in  its 
natural  state,  and  any  removal  of  it  by  ex- 
cavating the  adjoining  land  is  a  wrong,  per 
se,  for  which  the  law  gives  damages.  It 
would  seem  to  follow  naturally  that  in  such 
excavations  the  landowner  Is  bound  to  tbe 
exercise  of  some  degree  of  care  to  prevent 
the  soil  from  caving  in.  If  the  soil  Is  ad- 
hesive, 80  that  it  will  remain  in  its  natural 
position  with  the  lateral  support  removed, 
obviously  the  excavator  may  excavate  as 
deep  as  he  pleases,— even  close  to  the  boun- 
dary line.  If  In  such  case  his  neighbor's 
land  caves  In  by  reason  of  the  pressure  of 
the  superetructure  upon  it,  It  la  damnum 
absque  Injuria.  But  is  this  true  of  a  sandy, 
gravelly  soil?  Most  of  the  authorities  above 
cited  recognize  tbe  duty  of  the  excavator  to 
use  reasonable  caie  In  the  perforomnce  of  bis 
work.     Washburn  says,  at  the  page  above 
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cited,  "Snch  adjacent  owner  may  excavate 
his  own  land  for  such  purposes  as  he  sees  fit, 
prorided  he  does  not  dig  carelessly  or  negli- 
gently." In  Dorrlty  v.  Bapp  it  is  said,  "The 
owner  of  land,  In  making  an  excavation  on 
his  premises  which  may  endanger  a  building 
on  his  neighbor's  land,  is  bound  to  be  reason- 
ably careful  In  the  prosecntion  of  the  woric, 
and  Is  liable  for  injury  to  his  neighbor's  prop- 
erty resulting  from  Us  negligence."  Similar 
expressions  are  fonnd  In  nearly  ail  the  au- 
thorities dted,  and  in  Eads  v.  Gains  the  court 
say,  "The  law  is  imiversal  that,  for  the  injury 
caused  to  a  building  by  an  excavation  pei-form- 
ed  without  ordinary  care,  the  excavator  is  re- 
sponsible." See,  also.  City  of  Qulncy  v.  Jones,  76 
01.  231,  In  which,  at  page  241,  the  court  lays 
down  the  law  as  follows:  "If  Injury  Is  sus- 
tained to  a  building  in  consequence  of  the 
withdrawal  of  the  lateral  support  of  the 
neighboring  soil,  when  It  has  been  with- 
drawn with  reasonable  skill  and  care  to  avoid 
annecessary  injury,  there  can  be  no  recovery; 
but.  If  Injury  is  done  the  building  by  the  care- 
less and  negligent  manner  in  which  the  soil 
is  withdrawn,  the  owner  is  entitled  to  recover 
to  the  extent  of  the  injury  thus  occasioned." 
So,  in  Washb.  Easm.,  at  page  582,  the  editor 
thus  states  the  principle:  "If  the  ovraer  of 
the  adjoining  land  takes  away  the  natural 
support,  it  does  not  matter  whether  he  acts 
with  due  care  and  Is  guilty  of  no  negligence. 
On  the  other  hand,  this  natural  right  of  sup- 
port does  not  extend  to  buildings  or  other 
additional  weights  superimposed  upon  the 
land,  unless,  either  by  express  grant  or  by 
their  existence  on  the  land  for  a  prescriptive 
period,  they  have  gained  an  easement  of  sup- 
port from  the  adjacent  land.  Until  they  have 
so  acquired  that  right,  the  owner  of  the  ad- 
joining land  may  cut  or  dig  It  away  as  he 
chooses,  provided  he  does  not  carelessly  or 
wantonly  deprive  his  neighbor  of  the  support 
to  his  buildings;  or,  In  other  words,  If  the 
owner  of  the  adjoining  land  makes  an  exca- 
vation of  such  a  nature  that  by  It  the  adjoin- 
ing land  would.  In  Its  natural  state,  be  caused 
to  fall,  without  the  additional  weight  of 
buildings  upon  it,  he  is  liable,  whether  negli- 
gent or  not  If  the  excavation  is  such  that 
the  adjoining  soil  would  not  have  fallen,  had 
it  not  been  weighted  by  the  buildings  upon 
it,  be  Is  not  liable,  unless  he  made  the  exca- 
vation carelessly,  negligently,  or  wantonly." 
Undoubtedly  the  courts  often  find  difficul- 
ty In  determining  whether  the  superstruc- 
tnre  did  or  did  not  cause  the  soil  to  cave  in, 
but  in  this  case  we  think  there  Is  no  such 
difficulty.  Plaintiff  had  erected  a  lawful 
building.  She  had  placed  the  foundation 
wall  4%  feet  from  the  line.  It  Is  established 
by  the  evidence,  and  is  also  a  matter  of  com- 
mon knowledge,  that  the  caving  of  the  soil 
might  have  been  avoided  by  either  excavat- 
ing and  bunding  the  wall  In  sections,  or  by 
planking  to  keep  the  soil  In  place,  as  Is  usu- 
ally done  In  excavating  to  put  In  sewers  and 
water  pipes  In  similar  soil.     The  evidence 


on  the  part  of  the  plaintiff  further  shows 
that,  In  excavations  like  the  one  now  under 
consideration,  it  Is  common  to  use  one  of 
these  two  methods,  and  as  llie  witness  Sleep- 
er, n  builder  of  experience,  aptly  expresses 
It:  "It  Is  a  custom  of  common  sense.  It  is 
a  general  custom."  Where  the  fact  Is  In 
dispute,  It  must  be  determined  by  the  jury; 
and  the  court  In  this  case  left  It  to  them, 
although  we  think  that  he  might  with  pro- 
priety have  Instructed  them  that  there  was 
no  evidence  that  the  building  caused  plain- 
tiff's earth  to  fall  away.  Broadly  and  fairly 
stated,  the  defendants'  contention  Is  this: 
They  had  the  right  to  excavate  to  the  depth 
of  7  or  8  feet  In  this  sandy  and  gravelly  soil, 
the  entire  52  feet,  without  any  effort  to  pre- 
vent the  plaintiff's  soil  from  caving  in,  to 
draw  it  away  as  it  fell  until  it  had  fallen  to 
a  distance  of  from  4%  to  5  feet  from  the 
boundary  line  and  reached  directly  under 
her  foundation  wall,  and  that  this  was  an 
excavation  In  the  usual  manner,  and  with 
ordinary  care.  The  proposition  does  not 
commend  Itself  to  our  judgment,  nor  does  It 
seem  to  us  to  be  based  upon  sound  reason, 
common  sense,  ana  common  honesty,  which 
are  the  foundation  of  the  common  law.  Nor 
do  we  think  that  the  authorities  sustain  the 
proposition.  On  the  contrary,  we  think  that 
such  conduct  Is  negligence  per  se,  bordering 
upon  recklessness.  It  is  established  by  the 
evidence  that  the  caving  of  the  soil  could 
have  been  prevented  by  the  defendants  at 
an  expense  of  from  $15  to  $25.  In  Larson  v. 
Railway  Co.  the  excavator  had  notified  his 
neighbor  that  he  should  excavate  and  build 
his  wall  in  sections.  Instead  of  doing  this, 
he  excavated  nearly  the  entire  distance  in  a 
soil  similar  to  that  of  the  plaintiff,  and  was 
held  responsible  for  injury  to  the  building. 

Our  conclusion  as  to  the  law  of  this  and 
similar  cases  is:  (1)  While  a  landowner  has 
the  undoubted  right  to  excavate  close  to  the 
boundary  line,  he  must  take  reasonable  pre- 
cautions to  prevent  his  neighbor's  soil  from 
falling.  (2)  If  he  has  taken  such  reasona- 
ble precautions,  and  yet  the  soil  falls  from 
Its  own  pressure,  he  Is  still  liable  for  Injury 
to  the  land,  but  not  for  any  injury  to  the  su- 
perstructures. (3)  If  the  pressure  of  the 
superstructure  causes  the  land  to  fall,  he  is 
not  liable  either  for  Injury  to  the  land  or  su- 
perstructure. (4)  If  he  falls  to  take  such 
reasonable  precautions  to  protect  his  neigh- 
bor's soil,  and  to  preserve  It  In  Its  natural 
state,  he  Is  liable  for  the  Injury  to  both  the 
land  and  the  superstructure,  if  the  pressure 
of  the  superstructure  did  not  cause  the  land 
to  fall,  and  It  fell  In  consequence  of  the  faU- 
ure  to  take  such  reasonable  precautions. 

It  Is,  however,  insisted  by  the  defendants 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  In  not  shoring  up  and  protecting 
her  own  property  when  she  saw  the  immi- 
nent danger.  Under  her  evidence,  the  de- 
fendants Informed  her  tliat  they  would  pro- 
tect her  building,  and  this  would  relieve  her 
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from  any  further  responsibility.  This  evi- 
dence was  objected  to  npon  the  ground  that 
It  tended  to  prove  a  different  cause  of  ac- 
tion from  that  set  up  In  the  declaration; 
namely,  a  liability  arising  from  contract. 
This  clearly  cannot  be  so.  It  was  not  intro- 
duced or  used  for  that  purpose.  It  was 
competent  evidence  to  relieve  the  plaintiff 
from  the  charge  of  contributory  negligence. 
I^arson  v.  Railway  Co.,  supra.  Aside  from 
this,  however,  this  is  not  a  case  for  the  ap- 
plication of  the  doctrine  of  contributory  neg- 
ligence. The  defendants  knowingly,  inten- 
tionally, and  willfully  removed  the  natural 
support  to  the  plaintiff's  building,  by  the  re- 
moval of  her  own  solL  The  building  fell 
wliile  the  work  was  going  on.  They  knew 
the  consequences  that  must  inevitably  fol- 
low their  wrongful  acts.  One  may  not  de- 
liberately undormlne  my  building,  and  then 
avoid  the  consequences  by  saying  to  me, 
"You  might  have  protected  it."  The  rule  In 
Richards  v.  Peter,  70  Mich.  290,  38  N.  W. 
278;  TaUey  v.  Courter,  83  Mich.  473,  63  N. 
W.  621;  Wilson  v.  .Railroad  Co..  94  Mich. 
25,  53  N.  W.  797;  and  Richter  v.  Harper,  95 
Mich.  228,  64  N.  W.  768,— does  not  apply  to 
the  facts  in  this  case.  The  record  does  not 
show  any  neglect  of  duty  by  her.  The  Judg- 
ment is  affirmed. 

LONG,  0.  J.,  and  MONTGOMERY  and 
MOORE,  JJ.,  concurred  with  GRANT,  J. 

HOOKER,  J.  (dissenting).  In  this  cause  It 
is  admitted  that  the  defendants  did  not  take 
adequate  means  to  prevent  the  soil  from  fail- 
ing, and  it  must  be  conceded  that  whatever 
injuries  were  done  to  the  soil  that  were  due 
to  that  failure  may  be  recovered  for;  but 
that  Is  the  extent  of  a  possible  recovery  bas- 
ed upon  the  proposition  ttiat  It  was  their 
duty  to  furnish  adequate  support  for  the  soli 
In  Its  natural  state,  unless  it  Is  to  be  also 
said  that  "ordinary  skill  and  care"  means 
"adequate  precaution,"  which  can  hardly  be 
contended.  If  they  do  not  mean  the  same 
thing,  as  applied  to  such  a  case  as  this,  we 
must  conclude  that  the  ordinary  skill  and 
care  meant  Is  such  as  Is  usual  to  protect  the 
bank  in  its  natural  state,  or  such  as  Is 
usual  to  protect  the  I>ank  with  the  added 
weight  of-  the  superstructure,  and  that  the 
test  Is  in  neither  case  adequacy,  and  that, 
when  the  ordinary  care  required  is  shown  to 
have  been  exercised,  the  loss,  so  far  as  the 
building  is  concerned,  must  be  borne  by  the 
owner,  though  he  may  recover  for  the  injury 
to  the  land,  if  its  fall  was  not  due  to  the 
added  weight  Hence  it  becomes  important 
to  determine  the  degree  of  ordinary  skill  and 
care  mentioned,  it  being  obvious  that  skill 
and  care  calculated  to  prevent  the  fall  of  the 
land  and  building  would  be  greater  than 
that  necessary  to  support  the  soil  only.  It  is 
p*'obable  tliat  where  the  ground  is  unincum- 
bered by  structures  or  improvements  a  very 
slight  degree  of  care  and  skill  is  usually  ex- 


ercised, as  the  injury  from  a  Slide  Is  gen- 
erally slight  in  such  cases,  and  the  facility 
with  which  the  ground  can  I>e  restored,  and 
the  slight  damage  resulting,  make  it  unusual 
to  go  to  large  expense  in  preventing  It 

It  is  believed  that  the  confusion  arising 
from  the  decisions  upon  this  subject  is  trace- 
able to  different  Interpretations  of  this  role 
requiring  ordinary  care.  In  the  earlier  cases 
we  find  nothing  of  this  rule,  the  defendants 
being  held  strictly  to  their  duty  of  lateral  sup- 
port as  far  as  the  land  was  concerned,  and 
absolved  from  all  liability  for  Injuries  to  the 
building  that  fell  with  the  soil.  Peyton  v. 
Mayor,  etc.,  9  Bam.  &  0.  725;  Wyatt  v. 
Harrison,  3  Bam.  &  Adol.  871.  But  in  the 
case  of  Dodd  v.  Holme,  1  AdoL  &  E.  4a'>, 
the  trial  Judge  said  to  the  Jury,  "If  I  Iiave 
a  building  on  my  own  land,  which  I  leavo 
in  the  same  state,  and  my  neighbor  digs  in 
his  land  adjacent,  so  as  to  pull  down  my 
wall,  h3  is  liable  to  an  action."  And  he  stat- 
ed the  question  for  the  J(U7  to  be  whether 
the  fall  was  occasioned  by  the  defendant's 
negligence.  In  which  case  the  verdict  should 
be  for  the  plaintiff.  The  case  was  disposed 
of  in  the  appellate  court  by  saying  that  it 
turned  upon  the  defendant's  negligence,  and 
so  it  sustained  the  proposition  that  a  defend- 
ant may  be  liable  for  negligently  causing  a 
wail  to  fall,  but  It  does  not  discuss  the  char- 
acter of  the  negligence  required  to  make  him 
liable.  It  is  noticeable,  also,  that  this  was 
an  old  bouse,  which,  under  some  authorities, 
and  notably  the  English  cases,  gave  the  plain- 
tiff prescriptive  rights  to  increased  lateral 
support  The  case  of  Trower  v.  Ciiadwick. 
3  Blug.  N.  C.  349,  overruled  a  demurrer  to  a 
declaration  which  charged  negligence  in  the 
removal  of  a  vault  whereby  another  vault 
fell;  but  the  declaration  alleged  a  right  to 
enjoy  the  support,  and  the  demurrer  admitte<1 
it  But,  If  it  can  be  said  to  have  turned  up- 
on the  question  of  negligence,  it  does  not 
decide  what  degree  of  care  and  skill  was  re- 
quired. Tills  case  was  sultsequently  before 
the  exchequer  chamber,  where  the  count  was' 
held  bad  upon  the  grounds  that  the  defend- 
ant was  under  no  obligation  to  give  notice  of 
the  intended  removal  of  his  vault,  or  to  shore 
up  the  plalntifT's  vault  In  Bradbee  v.  Mayor, 
etc..  of  Christ's  Hospital,  4  Man.  &  O.  768. 
the  case  last  mentioned  was  discussed,  and 
distinguished  from  that  l>efore  the  court, 
which  was  for  negligently  permitting  brick 
and  mortar  to  fall  through  the  plaintiff's  sky- 
light, etc..  and  the  court  said,  "The  plaintiff 
therefore  complains,  not  of  some  mere  omis- 
sion on  the  part  of  the  defendant,  but  of  their 
doing  certain  acts  in  so  negligent  a  manner 
that  by  those  very  acts  the  plaintiff's  house 
was  injured;"  adding,  "The  present  case  is 
therefore  very  like  tliat  of  Dodd  v.  Holme." 
1  Adol.  &  E.  493,  3  Nev.  &  M.  739.  These 
cases  contain  a  plain  intimation  of  a  distinc- 
tion between  negligence  In  performing  a  law- 
ful act,  and  a  duty  to  forego  a  legal  right, 
or  submit  to  Increased  expense  and  incon- 
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venience  to  protect  the  plaintiff's  building. 
See,  alBo,  Massey  v.  Goyder,  4  Car.  &  P.  105. 
In  the  case  of  Brown  t.  Boblns,  4  Hurl.  & 
N.  192,  the  recovery  of  damages  resulting 
from  plaintiff's  house  falling  into  a  mine  by 
the  wrongful  undermining  of  the  land  was 
sustained  upon  the  ground  that  the  sinking 
of  the  land  was  in  no  way  caused  by  the 
weight  of  the  house,  thus  impliedly  recogniz- 
ing the  proposition  that  the  mine  owner  was 
only  obliged  to  protect  the  soU.  See  opin- 
ion of  Pollock,  C.  B.,  page  102.  See,  also, 
discussion  of  English  authorities  in  Gllmore 
V.  Driscoll,  122  Mass.  205. 

In  this  country  the  leading  case  Is  found 
in  Massachusetts,  In  the  case  of  Thurston 
▼.  Hanco<*,  12  Mass.  220,  decided  In  1815, 
wblcb  went  the  length  of  holding  tbat  when 
a  boose  was  built  wltbln  two  feet  of  the 
boundary,  and  an  excayation  by  an  adjoining 
proprietor  made  it  necessary  to  take  it  down, 
the  owner's  damages  were  limited  to  the 
falling  of  his  natural  soil  Into  the  pit  A 
more  recent  decision  in  the  same  state  (Foley 
V.  Wyeth,  2  AUen,  131)  Impliedly  recognizes 
the  doctrine  under  discussion,  saying,  "But 
It  was  erroneous,  In  the  absence  of  any  proof 
of  carelessness,  negligence,  or  unskUlfulness 
in  the  execution  of  the  work,  to  add  that 
they  [the  Jurj-]  might  take  Into  considera- 
tion, as  an  dement  of  damage  for  which  com- 
pensation could  be  recoTcred,  the  fact  that 
the  foondatioii  of  his  house  had  been  made 
to  crack  and  settle."  Tbls  subject  was  again 
before  the  supreme  court  of  Massachusetts  in 
the  case  of  Gilmore  t.  Driscoll,  122  Mass.  199, 
where  recovery  was  limited  to  the  injury  to 
the  SOIL  That  case,  like  that  of  Foley  v. 
Wyeth,  contains  language  that  implies  that 
proof  of  actual  negligence  upon  the  part  of 
the  defendant  in  the  excavation  of  his  cellar 
might  sustain  a  Judgmrat  for  injury  to  the 
buUdiug  of  his  neighbor.  But  neither  case 
decides  the  question,  or  intimates  that  the 
doctrine  goes  so  far  as  to  require  a  land- 
owner to  protect  his  neighbor's  building  at 
his  own  expoise.  In  New  York  the  subject 
was  discussed  In  Panton  t.  Holland,  17  Johns. 
92,  decided  In  1819.  In  that  case  the  court 
announced  the  doctrine  that  a  man  might  be 
liable  for  dotug  a  lawful  act  in  the  exercise 
of  a  lawful  right,  where  It  was  done  ma- 
liciously, although  he  should  take  care  that 
there  be  no  ground  for  the  charge  of  negli- 
gence or  unskilifulness.  But  this  was  obiter, 
as  that  question  was  not  In  the  case,  which 
was  revived  because  the  court  did  not  leave 
to  the  Jury  the  question  of  negligence  in  the 
matter  of  taking  all  reasonable  care  to  pre- 
vent the  injury.  The  trial  court  had  direct- 
ed a  verdict  for  the  plaintiff  for  the  value 
of  the  house.  Therefore  the  case  can  hard- 
ly be  called  an  authority  In  support  of  the 
doctrine  requiring  ordinary  skill  and  care  be- 
yond that  necessary  to  adequately  support  the 
ground.  See,  also,  Tremaln  v.  Cohoes  Co.,  2 
N.  Y.  163,  and  Radcllff's  Ex'rs  v.  Mayor,  etc., 
4  N.  T.  200.    The  later  cases  of  Dorrlty  v. 


Rapp,  72  N.  Y.  808,  and  Ketcham  v.  Newman, 
141  N.  Y.  210,  86  N.  B.  197,  recognize  the 
common-law  doctrine,  but  turn  on  a  statute 
covering  such  cases.  They  throw  no  light 
upon  this  question  of  negligence.  In  Penn- 
sylvania the  case  of  Rlchart  v.  Scott,  7  Watts, 
460,  holds  that  "the  first  builder  Is  bound  to 
use  suitable  materials,  and  build  them  skili- 
fully;  for  if,  upon  the  excavation  for  and 
construction  of  a  house  upon  an  adjoining 
lot,  notwithstanding  the  use  of  proper  and 
ordinary  care  and  diligence,  the  first  walls 
should  fall  in  consequence  of  their  defects, 
it  must  be  regarded  as  damnum  sine  Injuria." 
A  Judgment  for  the  defendant  was  affirmed. 
While  the  court  held  that  a  charge  which  left 
the  Jury  to  consider  the  question  of  negli- 
gence did  not  Injure  the  plaintiff,  it  used 
the  following  significant  language:  "It  is 
obvious,  therefore,  that  in  such  cases  the 
first  builder,  and  Indeed  every  builder,  ought, 
In  putting  up  bis  house,  to  do  it  in  such  a 
manner  as  to  impose  no  unnecessary  expense 
or  burthen  therefor  upon  the  owner  of  the 
adjacent  lot  when  be  shall  come  to  build 
upon  It,  or  to  alter  and  remodel  that  which 
he  may  have  put  on  it  previously.  If  this 
rule,  however,  be  disregarded  by  any  one  to 
whom  a  loss  accrues  in  consequence  thereof 
by  the  falling  of  his  wall  or  of  his  house 
when  the  owner  of  the  adjoining  lot  comes 
to  build  thereon,  and  he  comes  Into  court 
claiming  to  make  the  latter  answerable  for 
it,  it  cannot  be  that  be  Is  entitled  to  recover." 
See,  also,  O'Connor  v.  Pittsburgh,  18  Pa.  St. 
187.  That  the  general  doctrine  obtains  in 
Vermont,  see  Richardson  v.  Railroad  Co.,  25 
Vt  469.  In  City  of  Qulncy  v.  Jones,  76  lU. 
240,  it  is  said:  "If  Injury  Is  sustained  to  a 
building  in  consequence  of  the  withdrawal  of 
the  lateral  supiiort  of  the  neighboring  soli, 
when  it  has  been  withdrawn  with  reasonable 
skill  and  care  to  avoid  unnecessary  injury, 
there  can  be  no  recovery;  but.  If  Injury  Is 
done  the  building  by  the  careless  and  negli- 
gent manner  In  which  the  soil  is  withdrawn, 
the  owner  is  entitled  to  recover  to  the  extent 
of  the  Injury  thus  occasioned."  In  Shrieve  v. 
Stokes,  8  B.  Mon.  457,  the  adjoining  proprietor 
is  said  to  comply  with  the  law  when  he  "re- 
mores  his  own  with  reasonable  and  ordinary 
care,"  and  that  "if  he  bad  a  right  to  dig  his 
cellar  to  a  proper  and  convenient  depth  he 
cannot  be  responsible,  except  for  the  conse- 
quences of  neglect  in  digging."  See  McOuire 
V.  Grant,  25  N.  J.  Law,  356.  In  Chaiiess  v. 
Rankin,  22  Mo.  566,  it  was  held  that,  "whae 
an  owner  would  be  responsible  for  all  dam- 
age caused  by  reason  of  an  excavation  having 
been  negligently  made,  the  instruction  that  he 
was  bound  to  use  such  care  and  caution  as 
a  prudent  man,  experienced  in  such  work, 
would  have  exercised  if  he  had  been  himself 
the  owner  of  the  building,  was  erroneous,  and 
tended  to  mislead,  as  one  who  is  proprietor 
of  both  contiguous  lots  might  prudently  sub- 
ject himself  to  exx)ense  and  inconvenience  for 
the  protection  of  bis  building  that  could  not 
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be  Justly  imposed  upon  one  making  excava- 
tions upon  an  adjoining  lot."  It  was  added 
"that  tbe  decisive  question  Is  -whether  there 
was  actual  negligence  In  making  the  excaya- 
tlons."  In  Larson  v.  Railway  Co.  (Mo.  Sup.) 
19  S.  W.  416,  the  court  held  that  "the  fact 
that  the  removal  of  earth  in  sections  for  the 
foundation  of  a  building  involves  some  addi- 
tional expense,  and  lessens  in  some  allsht 
degree  the  strength  of  the  foundation  wall, 
but  not  to  such  an  extent  as  to  impair  its 
utility,  does  not  excuse  the  failure  to  remove 
the  earth  In  this  manner,  where  it  is  neces- 
sary for  the  safety  of  an  adjoining  building." 
Here  Is  the  first  Instance  found  where  It  is 
held  that  additional  expense  may  be  required, 
as  it  is  noticeble  that  the  opinion  says  "that 
question  was  immaterial  in  view  of  other  evi- 
dence," viz.  that  the  plaintiff  had  been  prom- 
ised that  the  excavation  should  be  made  in 
the  more  expensive  method,  upon  which  he 
was  relying.  It  was  therefore  negligent  to 
remove  the  support  without  correcting  plain- 
tiff's understanding,  and  giving  him  an  op- 
portunity to  protect  his  building.  In  Schultz 
V.  Byers,  22  Atl.  516,  the  supreme  court  of 
New  Jersey  hrfd  that  failure  to  give  noUce 
of  an  Intention  to  excavate  was  evidence  of 
want  of  care.  Here,  also,  a  strong  dissent  is 
found,  in  which  the  authorities  are  reviewed. 
We  have  before  us  an  interesting  example  of 
the  origin  and  growth  of  a  rule,  from  repeated 
statements  of  the  converse,  to  a  point  where  It 
impinges  another  rule  that  Is  as  well  support- 
ed as  any  known  to  the  law,  viz.  that  the  bur- 
den of  lateral  support  cannot  be  Increased  to 
the  detriment  of  the  adjoining  proprietor.  It 
is  a  significant  fact  that.  In  this  long  array  of 
cases,  few  if  any  grant  relief  upon  the  ground 
of  negligence  where  the  only  negligence  shown 
is  a  failure  to  incur  expense,  or  build  a  less 
substantial  edifice,  that  the  previously  erected 
building  of  the  adjoining  proprietor  do  not 
suffer  injury.  The  Missouri  case  comes  the 
nearest,  but  it  does  not  unqualifiedly  assert 
the  doctrine,  while  the  case  of  RadclIfTs  Bx'rs 
V.  Mayor,  etc,  4  N.  Y.  200,  shows  a  reasonable 
limit  to  the  rule.  Brown,  O.  J.,  speaking  for 
the  court  says:  "But  a  man  may  do  many 
things  under  a  lawful  authority,  or  In  his  own 
land,  which  may  result  in  an  injury  to  the 
property  of  others,  without  being  answerable 
for  the  consequences.  Indeed,  an  act  done 
under  lawful  authority,  If  done  In  a  proper 
manner,  can  never  subject  the  party  to  an  ac- 
tion, whatever  consequences  may  follow.  Nor 
will  a  man  be  answerable  for  the  consequences 
of  enjoying  his  own  property  In  the  way  such 
property  Is  usually  enjoyed,  unless  an  Injury 
has  resulted  to  another  from  the  want  of 
proper  care  or  skill  on  his  part  In  the  cases 
already  put,  where  an  action  will  lie,  the  party 
either  went  beyond  the  enjoyment  of  his  own 
property,  and  entered  or  cast  something  on  the 
land  of  his  neighbor,  or  he  diverted  a  stream 
of  water  from  the  land  of  his  neighbor  with- 
out having  a  title  to  anything  more  than  the 
usufruct  or  else  he  used  his  own  proi)erty  In 


such  a  negligent  and  improper  manner  as  to 
cause  an  injury  to  another."  The  negligeni-e 
dwelt  upon  here  is  that  the  wall  was  not 
built  In  sections,  and  that  the  bank  was  not 
supported,  and  there  Is  testimony  tending  to 
show  that  either  would  have  Increased  the  ex- 
pense to  the  defendants.  The  evidence  con- 
clusively shows  that  this  soil  was  such  that 
it  would  have  caved.  If  not  supported,  al- 
though no  building  had  been  erected  upon  It 
It  Is  Just  as  clear— because  a  self-evident  prop- 
osition—that a  stronger  support  would  have 
been  required  to  keep  the  bank  up,  with  the 
added  weight  of  a  two-story  building,  than 
would  have  been  necessary  for  the  protection 
of  the  mere  soil.  All  of  this  both  parties 
knew.  It  was  not  the  duty  of  the  plaintiff 
to  support  the  bank,  and  she  might  have  re- 
covered slight  damage  for  Its  disturbance.  It 
was  her  duty  to  protect  her  building,  if  it  was 
necessary,  and  she  had  no  right  to  require  the 
defendants  to  do  It  because  of  their  duty  to 
support  the  soil.  It  would  cost  her  no  more 
to  protect  herself,  as  was  her  duty,  than  it 
would  cost  the  defendants  to  protect  her;  and 
she  should  not  be  allowed  to  mulct  the  de- 
fendants In  damages  for  not  building  a  support 
for  the  soil,  if  It  Is  apparent  that  the  only  one 
that  it  was  their  duty  to  build  (viz.  one  suffi- 
cient to  support  the  soil  merely)  would  have 
been  Inadequate,  and  would  not  have  prevent- 
ed the  destruction.  If  the  excavation  for  this 
wall,  for  Its  full  length  and  depth,  without 
protection  to  the  bank  or  building,  would  have 
laeen  followed  by  the  fall  of  the  building,  and 
a  support  for  the  soil  merely  would  not  have 
prevented  It  without  materially  Increased  ex- 
pense, and  the  plaintiff  did  nothing  to  protect 
herself,  though  fully  aware  of  the  danger,  but 
chose  to  stand  upon  the  supposed  duty  of  the 
defendants,  and  permit  the  building  to  fall, 
she  could  not  lawfully  recover  for  the  Injury 
to  the  building,  unless  the  testimony  warrant- 
ed the  Jury  In  finding  that  the  defendants, 
without  Impairing  the  wall,  or  increaslog  its 
expense  materially,  could  have  avoided  the 
dangerous  excavations  in  some  way  (e.  g.  by 
building  a  course  of  the  wall  from  one  end  tf 
the  other,  following  closely  upon  the  final  ex- 
cavation, thereby  supporting  the  bank  where 
fully  excavated),  and  could  also  find  that  or- 
dinary care  and  skill  would  prompt  some  stich 
measure,  and  that  It  would  have  been  effica- 
cious. Whether  that  should  have  been  done  or 
not  was  a  question  of  fact  which  should  have 
been  submitted  to  the  Jury.  The  court  was 
not  warranted  In  saying  to  the  Jury,  that:  "'If 
you  find  by  a  preponderance  of  the  evidence 
In  this  case  that  the  plaintiff's  soil  caved  Into 
defendants'  cellar  as  their  excavation  proceed- 
ed, and  that  the  danger  or  injury  to  plaintiff's 
building  was  clearly  apparent  and  that  the  de- 
fendants, or  either  of  them,  had  notice  of  such 
apparent  danger,  it  was  the  duty  of  the  defend- 
ants to  provide  proper  artificial  supports  to  pre- 
vent the  falling  of  plaintiff's  soil  and  buildings, 
and  thereby  to  protect  her  property.  And,  if 
yon  find  they  failed  to  do  so,  the  plaltttUT  Is  en- 
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titled  to  recorer  In  this  suit,  and  ber  damages 
caused  thereby."  And  he  thereby  made  the 
case  torn  upon  that  one  proposition,— that  the 
defendants  were  reqnlred  by  law  to  support 
that  bank  and  building  when  danger  threaten- 
ed, at  all  hazards,  regardless  of  expense.  As 
I  hSTe  attempted  to  show,  that  was  requiring 
more  than  ordinary  care  and  skill  in  excavat- 
ing the  cellar,  within  the  meaning  of  the  law. 
I  am  of  the  opinion  that  tlie  Judgment  should 
be  reversed,  and  a  new  trial  ordered. 


AUDITOR  GENERAL  t.  GURNET.' 

(Supreme  Court  of  Michigan.    May  26,  1896.) 

Taxation  —  Adjudication   as   to   Leoalitt   or 

Tax — Rkjelted  Taxation— Kbassessmknt — 

Enpokckment  or  Liek— Decree. 

1.  Under  Pnb.  Acts  1803,  p.  398,  H  95,  96, 
providing  that  the  anditor  general  shall  make  a 
statement  of  rejected  taxes,  and  forward  the 
same  to  the  connty  treasurer,  the  amounts  be- 
ing charged  back  to  the  county,  and  that,  if 
they  have  not  been  paid,  the  rejected  taxes  may 
be  reassessed  either  upon  the  identical  lands 
or  upon  the  township  at  large,  taxes  which 
were  rejected  by  the  adjudication  of  the  court 
may  be  charged  back  ana  reassessed,  as  well  as 
those  rejected  becanse  of  irregularities  dis- 
covered by  the  anditor  general. 

2.  On  petition  by  the  anditor  general  to  en- 
force a  lien  for  taxes,  where  a  part  of  the  tax- 
es were  for  the  previous  year,  the  taxes  for 
which  had  been  declared  illegal  by  the  court 
on  the  ground  that  there  was  no  lawful  equal- 
ization, and,  on  being  charged  back  to  the 
county,  had  been  reassessed,  a  decree  reject- 
ing such  taxes  should  include  only  that  portion 
which  was  subject  to  and  dependent  npon  the 
equalization,  and  conld  not  apply  to  township, 
school,  or  other  legal  taxes,  the  rate  of  which 
is  definitely  fixed  by  law. 

Appeal  from  circuit  court,  Oceana  county,  In 
chancery;  Fred  J.  Russell,  Judge. 

Petition  by  the  auditor  general  to  enforce  a 
Uen  for  taxes  upon  the  lands  of  Theron  S. 
Gumey.  There  was  Judgment  for  defendant, 
and  petitioner  appeals.     Modified. 

li.  M.  Hartwlck,  Pros.  Atty.,  for  appellant 
Bundy  &  Travis,  for  appellee. 

HOOKER,  J.  Certain  taxes  levied  upon  de- 
fendant's land  for  the  year  1890  were  held  to 
be  Illegal  for  want  of  a  lawful  equalization, 
and  the  court  so  decreed  upon  petition  filed 
by  the  auditor  general.  This  decree  was  ren- 
dered In  the  spring  of  1893,  and  these  taxes 
were  Included  in  the  statement  of  rejected 
taxes  forwarded  by  the  auditor  generaL  At 
its  following  October  session  the  board  of 
supervisors  adopted  the  following  report  of  its 
committee,  to  which  the  statement  was  refer- 
red: "To  the  Hon.  Board  of  Supervisors  of 
Oceana  Co.,  Mich.— Gentlemen:  Your  com- 
mittee on  rejected  taxes  respectfully  report 
and  recommend  that  the  following  amounts 
be  reassessed  on  the  same  description  in  the 
several  townships  ap  set  forth  In  the  statement 
hereto  attached  and  made  a  part  of  this  re- 
port. AU  of  which  we  respectfully  submit 
Cbarles  W.  Brown,  R.  B.  ArUip,  E.  L.  Benton, 
Committee."    On  petition  filed  by  the  auditor 

1  For  opinion  on  rehearing,  see  67  N.  W.  1113. 


general  for  an  adjudication  upon  delinquent 
taxes  of  1893,  the  court  decreed  the  new  levy 
to  be  illegal,  liecanse  of  the  former  adjudica- 
tion as  to  the  tax  of  1890,  and  rendered  a  de- 
cree for  the  regular  tax  of  1893  only.  The 
invalid  equalization  of  1890  rendered  so  much 
of  the  tax  for  that  year  illegal  as  was  affected 
by  or  dependent  npon  the  equalization.  The 
amounts  of  county  and  state  taxes  were  so  de- 
pendent On  the  other  hand,  township,  school, 
and  other  local  taxes,  and  levies  wherein  the 
rate  la  definitely  fixed  by  law,  would  not  be. 
And  as  to  such  as  were  not  the  court  might 
have  rendered  a  deci«e  In  favor  of  the  state. 
Apparently,  however,  the  entire  tax  was  held 
Invalid,  and  the  board  seems  to  have  reas- 
sessed all.  The  record  states  that  such  de- 
cree was  based  npon  an  Invalid  equalization, 
and,  if  this  is  true,  it  is  plain  that  some  of  such 
taxes  were  absolutely  void,  while  the  remain- 
der were  as  plainly  valid.  The  former  conld 
not  lawfully  be  reassessed  against  the  same 
land,  for  there  is  no  method  for  supplying  the 
necessary  equalization.  On  the  other  hand, 
there  Is  nothing  to  prevent  such  reassessment 
of  the  latter,  unless  the  decree  must  be  held 
to  be  an  adjudication  that  they  are  absolutely 
void,  or  the  statute  permitting  such  reassess- 
ment cannot  be  held  applicable  to  taxes  re- 
jected by  the  court,  because  Intended  only  to 
reach  rejections  by  the  auditor  general.  The 
law  makes  it  the  duty  of  the  auditor  general 
to  make  a  statement  of  rejected  taxes,  which 
are  withheld  from  sale,  and  forward  the  same 
to  the  connty  treasurers,  the  amounts  being 
charged  back  to  the  connty.  Pnb.  Acts  1893, 
p.  39S,  Si  95,  96.  If  ttiey  have  not  been  paid, 
and  are  taxes  which  were  lawfully  ordered, 
they  may  be  reassessed,  either  upon  the  identi- 
cal lands  or  the  township  at  large.  Id.  gf  96, 
97;  Laws  1889,  p.  260,  §§  80,  81;  laws  1891, 
p.  312,  8§  70,  71.  It  U  manifest  that  rejected 
taxes,  whether  rejected  because  of  Irregulari- 
ties discovered  by  the  auditor  general,  or  those 
wliich  come  to  his  notice  by  adjudication,  must 
be  charged  back  to  the  counties,  Inasmuch  as 
the  counties  have  previously  received  credit 
for  them  when  they  were  returned.  And  they 
must  all  be  reassessed  in  one  form  or  another 
in  order  to  make  the  county  whole.  Where 
the  decree  upon  Its  face  conclusively  shows 
that  the  sale  was  denied  upon  a  ground  which 
should  not  preclude  reassessment  upon  the 
land  previously  assessed,  no  good  reason  oc- 
curs to  us  why  we  should  say  that  the  owner 
should  be  relieved  at  the  expense  of  the  town- 
ship. In  this  case  it  does  so  appear,  and  we 
think  that  the  decree  appealed  from  was  erro- 
neous in  holding  the  tax  of  1890  illegal  as  to 
the  township,  highway,  school,  library,  and  mill 
taxes.  Cbamberhiin  v.  City  of  St  Ignace, 
92  Mich.  332,  52  N.  W.  634;  Shelden  v.  Town- 
ship of  Marion,  101  Mich.  25C,  59  N.  W.  614. 
To  that  extent  It  should  be  modified,  and  in 
other  respects  affirmed.     Ordered  accordingly. 

LONG.  C.  J.,  did  not  sit     The  other  Justlcea 
concurred. 
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KREMBNTZ  rt  aL  t.   HOWARD. 

(Supreme  Court  ot  Michigan.     May  26,  1896.) 

Gakvisbubnt — BriDBycB — iKBTRncrioss. 

1.  In  garnishment  proceedings  against  a 
chattel  mortgagee,  declarations  by  the  mortga- 
gors, and  others  in  possession,  as  to  when  the 
garnishee  took  possession,  made  in  the  gar- 
nishee's absence,  are  not  admissible,  in  the  ab- 
sence of  a  showing  that  their  possession  was 
his  possession,  or  that  thej  were  authorized  to 
speak  for  him. 

2.  In  garnishment  proceedings  against  one 
to  whom  goods  were  conveyed  in  trust  for  cred- 
itors named,  not  including  plaintiff,  plaintiff 
claimed  that  the  mortgage  was  fraudulent  as  to 
8.,  one  of  such  creditors,  to  whom  defendant 
had  paid  part  of  the  proceeds  of  the  property, 
and  claimed  that  the  garnishee  was  in  posses- 
sion when  garnished.  The  garnishee  claimed 
that  he  took  possession  the  day  after  he  was 
garnished.  It  appeared  that  the  property  was 
insufficient  to  pay  the  creditors,  other  than  S., 
who  were  named  in  the  mortgage.  HeUL,  that 
it  was  not  error  to  charge  that  the  only  ques- 
tion for  tlie  jury  was  whether  the  garnishee 
was  in  possession  when  garnished. 

3.  It  was  proper  to  admit  evidence  that  the 
day  after  he  was  garnished  the  garnishee  made 
written  demand  for  possession,  and  that  the 
board  of  directors  of  the  mortgagor,  a  corpora- 
tion, formally  acted  on  the  demand,  and  turn- 
ed the  goods  over  to  him. 

Error  to  circuit  cotirt,  Wayne  coonty;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  George  Krementz  and  another 
against  F.  O.  Smith,  Sons  &  Co.,  In  which 
Robert  R.  Howard  was  summoned  as  gar- 
nishee. There  was  a  Judgment  In  favor  of 
the  garnishee,  and  plaintiffs  bring  error.  Af- 
firmed. 

Jnllan  O.  Dickinson,  for  appellants.  Wells, 
Ang^,  Boynton  &  McMillan,  for  appellee. 

MOORE,  J.  This  action  was  begun  by  writ 
of  garnishment  In  the  usual  form,  dated  March 
16,1884.  The  writ  was  served  on  the  defendant 
the  same  day  It  was  Issued.  April  3,  1894,  the 
garnishee  defendant  filed  his  disclosure,  deny- 
ing the  possession  of  any  property  belonging  to 
F.  G.  Smith,  Sons  &  Co.,  or  any  Indebted- 
ness to  them.  April  9,  1884,  plaintiffs  de- 
manded an  oral  examination  of  the  garnishee 
defendant  before  a  circuit  court  commis- 
sioner. This  was  had,  and  reported  by  him. 
Afterwards  a  statutory  issne  was  framed  and 
tried,  and  a  verdict  returned  by  the  Jury  in 
favor  of  defendant.  On  the  trial  of  that  Is- 
sue a  chattel  mortgage  dated  November  20, 
1893,  made  by  F.  G.  Smith,  Sons  &  Co.  to 
Robert  R.  Howard,  as  trustee  for  certain 
creditors  was  received  In  evidence.  A  list 
of  the  creditors  for  whom  Howard  was  act- 
ing as  trustee  was  given  In  the  mortgage. 
The  debts  thus  secured  amounted  to  upwards 
of  178,000.  The  mortgage  contained  the  fol- 
lowing language:  "To  BiUra  J.  Smith,  of  said 
Detroit,  upon  a  promissory  note  made  by 
the  party  of  the  first  part,  dated  January  8, 
1892,  payable  six  months  from  date.  In  the 
amount  of  six  thonsand  dollars,  bearing  inters 
est  at  the  rate  of  seven  per  cent,  per  annum, 
upon  wblcb  interest  is  due  from  its  date  at 


said  rate.     *     *     •    It  is  believed  by  the 

party  of  the  first  part  that  the  parties  above 
mentioned  are  the  present  holders  of  the  said 
promissory  notes,  but  it  is  declared  by  the 
party  of  the  first  part  to  be  its  intention  by 
this  instrumoit  to  secure  the  payment  of  said 
notes,  by  whomsoever  held  at  this  time  or 
at  any  time  hereafter,  and  also  to  secure  any 
and  every  other  or  different  Indebtedness 
existing  on  Its  part  to  any  of  the  parties  here- 
inbefore named."  After  the  chattel  mort- 
gage was  given,  It  was  filed,  and  tbe  mort- 
gagors remained  In  possession  for  a  time,  and 
made  sales,  turning  over  about  $41,000  to 
the  trustee,  who  applied  it  pro  rata  among 
the  creditors  listed  In  the  chattel  mortgage. 
Including  Mira  J.  Smith,  the  wife  of  F.  G. 
Smith,  Sr. 

Mr.  Howard,  the  trustee  and  mortgagee, 
claimed  upon  the  trial  in  the  court  below  that 
he  did  not  take  possession  of  the  mortgaged 
property  until  March  17, 1894.  It  was  claim- 
ed by  the  plaintiffs  that  he  took  possession 
before  then,  and  was  in  poesessiwi  whra 
the  writ  of  garnishment  was  served  upon 
him,  March  16th,  and  to  support  their  claim 
they  sought  to  show  statements  made  by  F. 
O..  Smith,  Sr.,  and  others,  in  the  absence  of 
Mr.  Howard,  mortgagee,  as  to  who  was  lo 
possession.  This  testimony  was  excluded, 
and  Its  exclusion  Is  assigned  as  error.  I 
have  examined  with  care  all  of  tbe  cases 
cited  by  appellants'  counsel.  I  do  not  think 
that  any  of  them  sustain  tbe  contention  that 
this  testimony  was  admissible.  It  is  evident 
that  unless  the  garnishee  defendant  had  prop- 
erty In  his  possession,  or  under  bis  control. 
belonging  to  F.  O.  Smith,  Sons  &  Co..  or  \ns 
indebted  to  them,  when  he  was  garnished,  be 
would  not  be  liable  in  this  proceeding.  We 
do  not  think  his  liability,  growing  out  of  tbe 
possession  of  tbe  stock,  can  be  created  by 
statements  made  In  his  absence  by  persons 
then  in  possession,  simply  because  they  seem- 
ed to  be  in  possession.  Before  he  could  be 
bound  by  their  statements.  It  must  be  shown 
either  that  their  possession  was  his  possei)- 
slon,  or  that  they  were  authorized  to  speak 
for  him;  and  that  was  the  very  controversv 
at  Issue.  It  is  suggested  that  the  statements 
of  co-consplrators  are  always  admissible 
against  all  of  the  conspirators.  Tbat  Is  true, 
but  there  Is  nothing  In  the  record  Indicating 
any  conspiracy  on  the  part  of  Mr.  Howard. 
Howard  was  allowed  to  show  that  on  March 
17th  he  made  a  written  demand  for  the  pos- 
session of  the  stock,  and  tbat  the  board  of 
directors  formally  acted  upon  that  demand, 
and  turned  over  the  stock  to  him.  This  Is 
urged  as  error,  but  we  think  it  was  proper  to 
show  In  Just  what  way,  and  when,  Mr.  How- 
ard took  possession  of  the  stock. 

On  March  19,  1894,  F.  O.  Smith,  ?on'  * 
Co.  made  a  common-law  assignment  to  Her- 
bert E.  Boynton,  assignee,  for  the  bene^t  <'f 
creditors.  Boynton  accepted  tbe  poslt'on  m 
assignee,  and  filed  a  bond  In  the  sum  of  f2a0.- 
000.     March  14th  Howard  filed  a  b!B  to  fore- 
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close  the  chattel  mortgage.  Mnrch  Iftth  P. 
G.  Smith,  Sons  &  Go.  filed  an  answer.  A  rep- 
licaHon  was  filed  March  20th,  and  an  order 
was  entered  referring  the  matter  to  a  circuit 
court  commlasioner  to  determine  the  amount 
due.  March  23d  Mr.  Boynton,  assignee,  filed 
a  petition  setting  forth  the  assignment  to  him, 
and  praying  to  be  made  a  party  defendant  in 
the  cause.  The  solicitors  for  the  complain- 
ant assented,  and  an  order  was  entered  mak- 
ing him  a  party  defendant.  On  March  27th 
the  commissioner  made  his  report  of  the 
amount  due  on  the  chattel  mortgage  to  be 
?.'{8,420,  including  the  debt  of  MIra  J.  Smith, 
and  $3,000  for  the  services  of  the  trustee,  and 
his  solicitor's  fees.  A  decree  was  entered  for 
that  amount  The  sale  was  made  to  Frank 
G.  Smith  for  $45,625.  The  commissioner's 
report  of  the  sale  was  filed  April  9th,  and  con- 
firmed. The  assignee  afterwards  paid  Irom 
the  proceeds  of  this  sale  to  the  plaintiffs  in 
this  proceeding  |13S.38,  and  took  their  re- 
ceipt therefor.  In  the  trial  of  the  cause  the 
circuit  judge  charged  the  jury  th«t  the  only 
question  for  them  was  whether  the  garnishee 
defendant,  Robert  Howard,  was  in  the  posses- 
sion and  control  of  the  property  described  in 
the  mortgage  when  the  garnishment  was  serv- 
ed upon  him,  March  16,  1894;  that  the  claim 
of  Mlra  J.  Smith  must  be  treated  as  res  ad- 
jndicata,  inasmuch  as  It  had  been  passed  up- 
on in  the  chancery  proceeding  to  foreclose 
the  chattel  mortgage.  The  trial  judge  refused 
to  submit  the  question  as  to  whether  the 
claim  of  MUa  J.  Smith  was  a  fraudulent  one, 
or  whether  it  was  sufficiently  described  In 
the  chattel  mortgage  to  authorize  the  trustee, 
Mr.  Howard,  to  pay  it.  The  charge  as  given, 
and  his  refusal  to  charge  as  stated,  is  alleged 
to  be  error.  The  chattel  mortgage,  after  nam- 
ing the  creditors  who  were  intended  to  be  se- 
cured by  it,  and  the  amoimt  of  their  indebted- 
ness, made  this  provision:  "It  is  believed  by 
the  parties  of  the  first  part  that  the  patties 
above  mentioned  are  the  present  holders  of 
the  said  promissory  notes;  but  It  is  declared 
by  the  party  of  the  first  part  to  be  its  Inten- 
tion by  this  Instnmient  to  secure  the  payment 
of  the  said  notes,  by  whomsoever  held  at  this 
time  or  at  any  time  hereafter,  and  also  to  ee- 
cure  any  or  every  other  or  different  indebted- 
ness existing  on  its  part  to  any  of  the  par- 
ties heretofore  named."  This  clearly  Indi- 
cates an  intention  to  secure  the  payment  of 
the  indebtedness  to  Mrs.  Smith.  Mrs.  Smith 
had  a  right  to  have  this  debt  secured.  Sweet- 
ler  V.  Hlgby,  63  Mich.  22,  29  N.  W.  606,  and 
cases  there  cited;  Boot  r.  Potter,  59  Mich. 
COO.  26  N.  W.  682.  And  we  think  it  was  the 
duty  of  the  trustee,  tmdf  r  the  facta  shown  In 
the  recu.u,  to  pay  her,  the  same  as  the  oilier 
named  creditors.  As  to  the  question  of  res 
adjadicata,  and  the  charge  ot  the  court  In  re- 
lation thereto,  it  was  held  in  Sweetzer  v.  Hig- 
by,  snpra,  that  the  assignee  Is  the  trustee  of 
all  the  creditors.     In  Kennedy  v.  Dawson,  96 


Mich.  79,  55  N.  W  616,  It  to  hold  that  be  Is  a 
representative  of  all  the  creditors.  Should 
this  view  be  accepted,  his  appearance  In  the 
chancery  case  would  be  their  appearance. 
We,  however,  do  not  deem  it  necessary  to  de- 
termine that  question.  It  Is  well  settled  that 
fraud  is  not  to  be  lightly  presumed.  Circum- 
stances of  mere  suspicion  are  not  sufiSclcnt  to 
warrant  the  conclusion  of  fraud.  Buck  v. 
Sherman,  2  Doug.  (Mich.)  182;  Eraser  v. 
Passage,  63  Mich.  555,  30  N.  W.  .334.  There 
Is  nothing  in  the  record  from  which  can  fair- 
ly be  drawn  an  inference  that  the  debt  cf 
Mrs.  Smith  was  a  fraudulent  one,  or  that  the 
Insertion  of  her  name  in  the  chattel  mortgage 
was  fraudulent  Should  it  be  concrded  tliat 
the  debt  of  Mrs.  Smith  was  fraudulent,  it 
would  not  Invalidate  th?  chattel  mortgage  as 
to  the  other  creditors  named  therein.  As  no 
claim  is  made  that  these  were  not  valid  debts, 
the  mortgage  would  be  good  as  to  them.  Ad- 
ams V.  Xiemann,  46  Mich.  1.35,  8  N.  W.  7^9: 
Walker  v.  White,  60  Mich.  428,  27  N.  W.  554; 
Warner  v.  Littlefleld,  89  Mich.  337,'  50  N.  W. 
721;  Jones,  Ohat  Mortg.  {  336.  If  Mrs. 
Smith's  debt  was  left  out  of  consideration, 
Mr.  Howard  did  not  have  in  his  hands,  at  th» 
time  the  garnishee  writ  was  served  on  him. 
enough  money,  by  over  $30,000,  tp  pay  the 
other  creditors  named  In  the  mortgage.  If 
he  paid  any  money  to  Mrs.  Smith,  it  was  mon- 
ey that  came  to  him  as  trustee,  and  was 
held  in  that  capacity.  The  creditors  named 
in  the  chattel  mortgage  were  entitled  to  it  if 
Mrs.  Smith  was  not  So  that  In  any  view  of 
the  case,  the  only  question  for  the  jury  was 
whether  Mr.  Howard  was  in  possession  of  the 
mortgaged  property  at  the  date  of  the  serv- 
ing upon  him  of  the  writ  of  garnishment 
The  Judgment  is  affirmed. 

LONG,  C.  J.,  did  not  Bit    The  other  Jutteea 
conciured. 


HARRISON  V.  HOWa 
(Supreme  Court  of  Michigan.     May  26,  1806.) 

BLANDBRINO  TiTLS— LaHDUIRD  ADD  TSKAHT— 

Malice— Etidexcs. 

1.  A  landlord,  by  falsely  stating  to  a  per- 
son, to  whom  the  tenant  Is  attempting  to  snb- 
lease,  that  the  premises  cannot  be  used  for  sa- 
loon purposes,  and  thereby  preventing  the  con- 
summation of  the  sublease,  is  not  liable  to  the 
tenant  unless  the  statement  was  malicious. 

2.  Where  the  written  lease  authorizes  snb- 
leaslng  for  "business  purposes,"  parol  evidence 
is  inadmissible  to  show  a  contemporaneous  oral 
prohibition  against  snbleaslng  for  saloon  pur- 
poses. 

Error  to  circuit  court.  Bay  cotmty;  Andrew 
O.  Maxwell,  Judge. 

Action  by  George  Harrison  against  Moses 
Howe.  There  was  a  judgrment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

Lee  B.  Joslyn,  for  appellant.  G.  H.  Fran- 
cis and  I^iyon  &  Pierce,  for  appe  lee. 
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MONTGOMERT,  J.     This  Is  an  action  on 
the  case,  brought  by  the  plaintiff  to  recover 
damagea  for  an  alleged  statement  made  by 
defendant  as  to  the  plalntlCTs  right  to  lease 
a  certain  piece  of  property  on  Midland  street. 
West   Bay   City.     Plaintiff  was  defendant's 
tenant,  and  held  by  virtue  of  a  12-year  lease 
executed  In  March,  1886.     Plaintiff  buHt  a 
bnildiug  on  the  land,  and  rented  It  for  an  hotel 
in  which  liquors  were  sold.    Subsequently  the 
hotel  burned,  and  the  building  was  rebuilt 
one  story,  and  since  that  time  has  been  used 
for  various  purposes.   The  building  has  two 
parts,  each  with  a  rental  value  of  about  ?12 
per   month.     Plaintiff,    through   his   son  as 
agent,  sought  to  sublet  one  of  these  depart- 
ments to  one  Foumier,  to  be  used  for  saloon 
purposes.      Plaintiff's    testimony    tended    to 
show  that  Han-ison  and  Fouruler  had  com- 
pleted arrangements  for  the  lease  at  a  month- 
ly rental  of  $12,  when  the  latter  had  a  conver- 
sation with  the  defendant,  Howe,  and  was 
told  by  hJm  that  Mr.  Harrison  could  not  rent 
the  building,  according  to  the  contract,  t<x 
saloon  purposes.     Foumier  also  testified  that 
Howe   objected   to   having  a   saloon   on   the 
premises,  and  because  of  said  objections  and 
Howe's  statement  concerning  plaintiffs  right 
to   lease   he    refnsed    to   rent   the   premises. 
Plaintiff  claims  that  thrangh  FoamIer*s  refus- 
al to  take  the  place  it  was  without  a  tenant 
for  five  months      Plaintiff  brought  snlt,  and 
recovered  Judgment  in  both  the  Jnstlce  and 
circuit  courts  for  the  sum  of  152.40.     Defend- 
ant, on  the  trial,  offered  testimony  tending  to 
show  that  at  the  time  the  lease  was  made 
plaintiff  bad  orally  agreed  not  to  sublet  the 
premises  for  a  saloon.     It  also  appears  that 
the  plaintiff,  on  learning  of  defendant's  stste- 
ment  to  Foumier  showed  defendant  the  lease, 
and  called  attention  to  the  clause  which  gave 
him    the   right   to   sublet  for   "business  pur- 
poses," and  the  defendant  then  stated  that  he 
did  not  know  that  the  clause  was  in  the  lease, 
and  went  with  him  to  Foumier,  and  told  Llm 
that  he  could  go  hi,  but  Foumier  had  then 
rented  another  place.     The  defendant's  coun- 
sel asked  the  court  to  charge  the  Jury  that 
this  claim  is  not  actionable,  even  If  the  defend- 
ant has  failed  to  prove  that  what  he  said  as 
to  his  claim  of  title  Is  true,  unless  the  jury 
find  that  the  defendant  used  the  words  nnd 
said  what  he  did  with  express  malice.    The 
circuit  Judge  refused  this  request  and  char- 
ged the  Jury  as  foUows-   "If  the  landlord  In- 
terferes with  the  possession,  or  by  his  own 
conduct  prevents  the  tenant  from  the  enjoy- 
ment of  the  property  to  the  full  extent  of  the 
lease,  he  Is  liable  for  an  action  for  the  dam- 
ages which  ensue,  and  it  Is  not  neees  aiy  that 
there  be  any  malice  about  It.     Eveiybody  Is 
liable  for  the  effect  of  his  condnct"     This  Is 
not  a  case  of  manual  Interference  with  the 
tenant's  possession.     The  plaintiff's  right  of 
recovery.  If  any,  rests  upon  a  false  statempnt 
of  defendant  affecting  plaintiff's  right  in  the 


property;   in  other  words,  a  slander  ot  tlfle. 
The  fact  that  plaintiff  derived  his  title  from 
defendant  does  not  determine  the  question, 
exc^t  as  the  defendant's  knowledge  of  the 
plaintiff's  rights  bears  upon  the  question  of 
motive  or  want  of  good  faith  In  the  claim. 
One  of  the  leading  cases  of  Blander  of  title 
(Smith  V.  Spooner,  3  Taunt  248)  was  a  c.ise 
where  the  relation  of  tenant  and  landlord  ex- 
isted between  the  parties,  and  it  was  hr-ll 
tluit  an  assertion  of  UUe  by  the  defendant 
was  not  actionatde  unless  malidoos.     In  this 
case  the  defendant  had  tiUe  to  the  tee.     He 
was  interested  in  the  character  of  ocCTpsn- 
cy,  and  his  assertion  related  to  the  rights  of 
the  plaintiff  In  this  regard;    in  other  words, 
affected  the  tifle  of  the  plaintiff.     Now,  if 
this  assertion  was  untrue  and  m.tllclous,  the 
plaintiff  can  maintain  an  action,  but  the  action 
does  not  lie  In  the  absence  of  malice.    Walk- 
ley  V.  Bostwlck,  48  Mich.  374,  13  N.  W.  7*0. 
The  rule  is  correcOy  stated  In  NeweU  on  Def- 
amation, 206:    "The  mere  tact  that  a  person 
asserts  a  claim  t»  the  property  which  Is  un- 
founded does  not  wairajt  a  presumptive  mal- 
ice.    Malice  must  be  proved  as  a  substantia! 
fact     So  it  la  not  actionable  for  a  man  to  as- 
sert his  own  rights  at  any  time;    and.  even 
when  the  defendant  fails  to  prove  such  rlgh^ 
on  hivesUgation,  stlU  If,  at  the  time  he  spoke, 
he  supposed  In  good  faith  such  rights. to  ex- 
ist no  action  lies.     Heoce  whenever  a  msn 
claims  a  right  or  title  hi  himself  in  p3sse<!s'on 
or  remainder  It  is  not  enough  for  the  plaintiff 
to  prove  that  he  has  no  such  right;  he  mnst 
also  attempt  to  show  that  the  defendant  could 
not  honesUy  have  believed  hi  the  existence 
of  the  right  he  claimed,  or  at  leaat  that  he 
had  no  reasonable  or  probable  canse  of  believ- 
ing so.     If  there  appear  no  reasonable  or  prob- 
able cause  for  the  claim  of  title,  still  the  Jury 
are  not  bound  to  find  malice.     The  defendant 
may  have  acted  stupidly,  yet  froln  an  Inno- 
cent motive."     See,  also,  13  Am.  &  Eng.  Ena 
Law,  sea     It  is  true  that  in  this  case  there 
was  evidence  which  would  have  fully  Justified 
the  Jury  in  reaching  a  conclusion  that  there 
was  malice  in  fact,  cocslsting  of  the  evidence 
that  the  lease  to  plaintiff  actually  anther's  ?d 
him  to  sublet  for  bushioss  purposes,  and  of 
the  further  fact  that  the  plahitlff  himself  had. 
while   occupying  under  the  lease,   nsei    the 
premises  for  an  hotel  hi  which  Uquors  were 
sold.     But  the  question  whether  there   was 
malice  In  fftct  was  for  the  jury.    As  was  said 
by  Mr.  Justice  Champlln  in  Bacon  v.  Railroad 
Co.,  .55  Mich.  224.  21  N.  W.  324:   "The  effe.'t 
of  showing  that  the  communication  was  up^n 
a  privileged  occasion  Is  prima  facie  to  rebut 
the  quality  or  element  of  malice,  and  ca>ts 
upon  the  plaintiff  the  necessity  of  shown? 
malice  in  fact;  that  is.  that  the  defendant  was 
actuated  by  ill  will  In  what  he  did  and  ra'a 
with  a  design  to  causelessly  or  wantonly  In- 
jure the  plaintiff;  and  this  malice  In  fact  rest- 
ing as  it  does  upon  the  libelous  matter  itself 
and  the  sorrounding  circumstances  tenilng  to 
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ptof*  tact  and  motive,  Is  a  qtieatlon  of  fact  for 
Oie  determination  of  the  Jury."  If,  howerer, 
tbe  defendant,  at  the  time  he  spoke  the  words, 
knew  what  h»  Bald  was  false,  nnd  the  state- 
ment was  one  calculated  to  result  la  the  In- 
jury of  another  In  his  character  or  property 
tights,  the  jury  woald  certainly  find  malice. 
NeweU,  Defam.  207,  322.  And  If  the  eyl- 
dence  conclnslrely  established  that  the  de- 
f^idant  In  this  case,  at  the  time  of  the  state- 
ment to  Fom^ier,  knew  and  had  In  mind  the 
facts  as  to  the  stipulation  In  this  lease,  and 
their  legal  efTect,  we  might  be  able  to  say 
that  the  plaintifT  was  entitled  to  a  direction. 
But  the  malice  in  fact  must  exist  at  the  time 
the  words  are  spoken,  and  It  follows  from 
this  that  it  would  be  comi)eteiit  for  the  de- 
fendant to  show  that  he  was  mistaken  as  to 
the  facts,  or  that  he  had  forgotten  facts  previ- 
ously known  to  him.  We  do  not  think  that 
It  was  competent  for  the  defendant  to  show 
that  previously  to  or  contemporaneously  with 
the  execution  of  the  lease  there  was  a  parol 
agreement  not  to  sublet  for  a  saloon.  The 
action  Is  between  the  parties  to  the  lease, 
and  they  are  conclusively  presumed  to  have 
reduced  this  agreement  to  writing.  1  Greenl. 
Ev.  f  281,  and  cases  cited  In  note  3. 

The  court  was  In  error  In  limiting  the  argu- 
ment to  10  minutes  on  a  side.  CIr.  Ct.  Rule 
63.  Xbe  Judgment  will  be  reversed,  and  a 
new  trial  ordered. 

LONG,  C.  J.,  did  not  sit.  The  other  jus- 
tices concurred. 


RBTNOLDS  et  al.  v.  NEWAYGO  CIRCTJIT 

JUDGE, 
(Supreme  Court  of  Michigan.     May  26,  1896.) 

H*W  TKIill.  —  DiSCBBTIOK  Of  Tbial  Cocrt  —  Ar- 
FIKMAHCS  UPON    WbiT  OF    ErBOB— Er- 

FBCT  or  Remittituk. 

1.  Relators  obtained  a  judgment  in  the  cir- 
cnlt  court,  which,  npon  writ  of  error,  was  af- 
firmed, and  a  remittitar  issued.  Execution  was 
issued,  but  the  judgment  was  paid  by  the  judg- 
ment debtor  before  levy.  Snbsequently,  the 
judgment  debtor  was  granted  leave  to  make  a 
motion  for  a  new  triaL  BeUL,  that  the  affirm- 
ance on  writ  of  error  not  being  a  decision  on 
the  merits,  but  simply  on  questions  of  law,  it 
was  within  the  discretion  of  the  trial  conrt  to 
grant  the  motion  for  leave. 

2.  A  remittitur  issued  upon  the  affirmance 
of  a  judgment  upon  writ  of  error  restores  to  the 
trial  court  its  jurisdiction  of  the  canse,  to  make 
such  order  as  may  seem  proper. 

Mandamus  brought  by  Job  T.  Reynolds 
and  others  against  the  circuit  Judge  of  Ne- 
waygo county.    Writ  denied. 

George  Luton  and  A.  F.  TIbbltts,  for  re- 
lators.   William  D.  Fuller,  for  respondent. 

LONG,  C.  J.    On  December  9,  1892,  the  re- 
lators brought  suit  In  tbe  Newaygo  circuit 
court  against  Martin  L.  Sweet.     The  cause 
was  tried  In  the  circuit  on  March  21,  1894, 
v.67N.w.no.4— 34 


and  resulted  In  a  Judgment  in  fftvor  of  plain- 
tiffs for  $3,618.45.  A  stay  of  proceedings 
was -granted  for  60  days,  to  enable  the  de- 
fendant to  move  for  new  trial  or  settle  blU 
of  exceptions.  Extensions  of  this  order 
were  made,  when,  on  December  27,  1894,  a 
bill  of  exceptions  was  settled,  and  the  cause 
certified  to  this  court.  On  February  26^ 
1895,  the  judgment  was  aflDrmed  in  this 
conrt  (62  N.  W.  356);  and  on  March  2d  a  re- 
mittitur was  sent  to  the  clerk  of  the  circuit 
court,  and  there  filed  March  4,  1895.  Execu- 
tion was  issued  from  the  circuit  court  on 
March  25th,  but  not  placed  In  the  hands  of 
an  ofiicer;  and  on  March  29th  the  defendant, 
caused  the  amount,  together  with  the  costs, 
to  be  paid.  On  December  2(Kh,  following, 
defendant,  by  his  counsel,  entered  a  motion 
in  the  circuit  court,  and  gave  due  notice 
thereof,  for  leave  to  make  a  motion  for  a  new 
triaL  This  motion  came  on  to  be  heard,  and 
was  granted.  Relators  now  ask  a  manda- 
mus to  compel  the  court  below  to  vacate 
such  order.  The  affidavits  upon  which  the 
motion  was  based,  and  the  return  of  the  cir- 
cuit judge,  are  now  before  us.  It  is  con- 
tended by  relators  that  the  court  below  had 
nor  power  to  make  the  order,  for  the  reason 
that  the  case  had  been  removed  to  this 
court,  and  here  affirmed. 

It  appears  that  the  cause,  after  affirmance 
here,  was  remanded  to  the  court  below,  and 
B  remittitur  duly  filed  in  that  conrt  That 
court,  by  reason  thereof,  was  again  pos- 
sessed of  the  case.  Wright  v.  King  (Mich.) 
65  N.  W.  556,  and  cases  there  cited.  There 
are  cases  holding  that  the  trial  court  has 
no  further  jurisdiction  of  the  case  than  to 
carry  out  the  mandate  of  the  appellate 
court  The  reason  assigned  In  such  cases 
Is  that  allowing  the  inferior  courts  to  disre- 
gard the  adjudication  of  the  supreme  court, 
or  to  refuse  or  omit  to  carry  its  mandates 
into  execution,  would  be  repugnant  to  the 
principles  of  the  constitution.  But  In  such 
cases  it  appears  that  some  mandate  had 
beon  sent  to  the  inferior  court  which  It  was 
claimed  had  been  disregarded  by  the  inferior 
court  FoTtenberry  v.  Prazier,  5  Ark.  200. 
In  SkiUem's  Ex'rs  v.  May'-s  Ex'rs,  6  Crarich, 
267,  it  was  said:  "It  appears  that  the  merits 
of  the  case  had  been  finally  decided  in  this 
court,  and  that  its  mandate  required  only  the 
execution  of  the  decree.  The  circuit  court  was 
bound  to  carry  that  decree  into  execution,  al- 
though the  jurisdiction  of  the  court  was  not  al- 
leged in  the  pleadings."  This  case  has  since 
been  followed  in  the  federal  courts.  Ex  parte 
Dubuque  &  P.  K.  Co.,.l  WaU.  69;  Litchfield 
V.  Railway  Co.,  7  Waa  270;  Billings  v.  Smelt- 
ing (3a,  53  Fed.  6C1.  Those  were  cases, 
however.  In  which  the  supreme  court  had 
passed  upon  the  merits,  and  had  entered  de- 
crees directing  what  disposition  should  be 
made  in  the  inferior  courts  of  the  case  upon 
the  merits.  The  present  case  was  an  action 
of  law,  and  came  into  this  court  by  writ  of 
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error.  The  merits  of  the  case  were  sot  In 
(sontroversy  here,  but,  finding  no  error  of 
law,  this  court  affirmed  the  judgment  b*low. 
The  cause,  under  our  practice,  was  then  re- 
mitted to  the  court  beiow.  No  directions 
were  given  to  that  court  as  to  the  final  dis- 
jrasition  of  the  case.  In  that  respect  the 
case  differs  from  those  cited. 

The  granting  of  a  new  trial  upon  the 
merits  rests  in  the  sound  discretion  of  the 
trial  court  We  are  not  able  to  say  that, 
upon  the  merits,  a  new  trial  should  not  be 
granted;  and,  as  no  direction  was  given  by 
the  court  to  the  court  below  as  to  the  dispo- 
sition of  the  case,  we  think  the  trial  court 
Iiad  power  to  grant  a  new  trial,  in  the  ab- 
sence of  laches,  if,  in  its  opinion,  Justice  re- 
quired it.  No  new  trial  lias  been  granted, 
but  leave  has  been  granted  to  make  such  ap- 
plication. The  order  made  by  that  court  we 
decline  to  interfere  with.  The  writ  must 
therefore  be  denied.  The  other  Justices  con- 
curred. 


BOYBR  V.  SOWLES  et  al. 
(Supreme  Court  of  Michigan.     May  26,  1896.) 

PLKADISO  — UKCI.AUATIO.V   OK   BoUD  —  DeMCRRBR. 

1.  Where  a  party  gtaods  on  a  demurrer, 
and  interposes  no  further  defense,  he  thereby 
waives  the  right  to  a  trial  on  the  meritB. 

2.  In  a  suit  on  a  bond,  a  declaration  which 
is  sufficient  to  show  a  good  common-law  lx>nd  ia 
not  demurrable. 

3.  In  declaring  on  a  bond,  where  profert  is 
mad^  delivery  need  not  be  averred. 

4.  A  failure  to  aver  a  consideration  cannot 
be  raised  by  demurrer,  but  notice  of  such  de- 
fense must  be  given  with  the  general  issue,  as 
required  by  2  How.  Ann.  St  {  7521. 

Error  to  drcnlt  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Suit  by  Deloren  W.  Boyer,  administrator  of 
yie  estate  of  Peter  Boyer,  deceased,  against 
Vathaniei  Sowles  and  others,  on  a  bond. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.     Affirmed. 

John  Nichol  and  A.  A.  Ellis,  for  appellants. 
Powers  &  Stlne  and  L.  H.  McCall,  for  appel- 
lee. 


MONTGOMERY,  J.  This  Is  an  action  on 
a  bond  which  reads  as  follows:  "Know  all 
men  by  these  presents,  that  Nathaniel 
Sowles,  as  principal,  and  Caleb  Wolpert  and 
Lucius  H.  Wilcox,  as  sureties,  are  held  and 
firmly  bound  unto  Peter  Boyer  In  the  sum  of 
four  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the 
said  Peter  Boyer,  or  to  bis  certain  attorney, 
heirs,  executors,  and  administrators,  and  each 
and  every  of  them,  firmly  by  these  presents. 
Sealed  with  our  seal,  dated  the  seventh  day 
of  June,  one  thousand  eight  hundred  and 
ninety-three.  The  condition  of  this  obligation 
Is  such  that,  whereas,  judgment  has  been  ren- 
dered in  the  circuit  court  for  the  county  of 


Eaton  in  favor  of  said  Peter  Boyer  against 
the  said  Natlianiel  Sowles  for  three  thousand 
fifty-nine  and  sixty-six  one-hundredths  dol- 
lars and  costs  of  suit  to  be  taxed,  In  which 
Judgment  and  proceedings  the  said  Nathan- 
iel Sowles  complains  that  there  is  error 
in  substance,  and  to  be  relieved  therefrom 
Intends  to  obtain  a  writ  of  error  from 
the  supreme  court  to  remove  the  same  to 
the  said  supreme  court,  to  the  end  that  the 
errors  made  therein  may  be  corrected:  Now, 
therefore,  if  the  said  Nathaniel  Sowles  shali 
with  all  proper  diligence  obtain  said  writ  oi 
error,  and  prosecute  the  same  to  effect  in 
said  supreme  court,  and  in  case  said  Judg- 
ment of  said  circuit  court  is  not  set  aside  or 
reversed  by  said  supreme  court  shall  pay 
such  judgment  of  said  circuit  court,  then  this 
obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  virtue.  Nathaniel  Sowles. 
[Seal.]  Caleb  Wolpert  [Seal.]  Lucius  II. 
Wilcox.  [Seal.]"  The  action  was  originally 
brought  In  the  name  of  the  obligee,  Peter 
Boyer,  and  his  death  ttas  l>een  suggested  of 
record  since  the  entry  of  judgment  The  de- 
fense interposed  a  demurrer  to  the  declaru- 
tlon,  and,  on  the  demurrer  beiug  overruled, 
elected  to  stand  upon  their  demurrer,  and  In- 
terposed no  further  defense.  The  question  Is, 
therefore,  whether  the  declaration  states  a 
cause  of  action,  or  whether  it  is  subject  to 
the  objections  urged.  Defendants'  counsel 
ask  that,  if  the  court  are  of  the  opinion  that 
the  demurrer  was  properly  overruled,  the 
case  be  remanded  with  leave  to  plead;  but 
such  is  not  the  practice.  Were  such  a  course 
open,  Intolerable  delay  would  result  The 
defense,  refusing  to  accept  an  offer  of  trial 
on  the  merits,  must  be  held  to  Iiave  waived 
the  right  The  declaration  is  in  debt,  and 
consists  of  two  counts.  In  the  first  connt  pro- 
fert of  the  bond  is  made,  and  it  is  averred 
that  the  defendants,  by  their  certain  writing 
obligatory,  sealed  with  their  seal,  acknowl- 
edged themselves  to  be  held  and  finally  boimd 
unto  said  plaintiff,  and  recites  the  conditions 
of  the  bond,  and  avers  as  breaches  that  a  writ 
of  error  was  sued  out  of  the  supreme  coort 
and  that  the  judgment  of  the  circuit  court 
was  affirmed,  and  has  not  been  paid.  The 
second  count  is  similar,  except  that  a  copy  of 
the  bond  Is  given.  The  grounds  of  demurrer 
are  stated  as  follows:  "First  Tliat  in  none 
of  the  counts  of  said  declaration  is  It  alleged 
or  claimed  that  the  said  writing  obligatory 
was  ever  delivered  to  the  said  plaintiff,  or  to 
any  other  person  or  persons  for  said  plaintiff. 
Second.  In  neither  of  the  counts  of  said  dec- 
laration is  it  alleged,  claimed,  or  set  forth 
that  the  said  writing  obligatory  was  ever 
filed  with  the  county  clerk  of  the  county  of 
Eaton,  in  manner  and  form  as  provided  by 
the  statutes  of  this  state.  Third.  It  is  not 
alleged  in  either  of  the  counts  of  the  said 
declaration  that  the  said  writing  obligatory 
was  ordered,  required,  or  directed  by  the  cir- 
cuit court  for  the  county  of  Eaton,  or  any  oth- 
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er  court  of  competent  Inrlsdlctlon;  or  tbat 
tlie  said  writing  obligatory  was  in  any  man- 
ner approved  by  the  circuit  court  for  the 
county  of  Elaton,  or  the  circuit  Judge  thereof, 
or  by  any  ofScer  of  said  court  Fouitb. 
It  Is  not  alleged  or  set  forth  in  said  declara- 
tion, or  In  the  pretended  copy  of  the  alleged 
writing  obligatory,  that  it  contains  any  of  the 
conditions  proyided  by  the  statutes  of  this 
state;  that  is  to  say,  the  said  writing  obliga- 
tory was  not  given  under  and  by  virtue  of  sec- 
tion 8681,  2  How.  Ann.  St,  of  this  state,  be- 
cause it  is  not  claimed  or  alleged  in  the  said 
declaration,  or  any  count  thereof,  that  the 
said  writing  obligatory  was  filed  in  the  office 
of  the  clerk  for  the  circuit  court  for  the  coun- 
ty of  Eaton  at  the  time  of  the  service  of  the 
writ  of  error  on  such  clerk  or  at  any  other 
time;  and  it  is  not  alleged  in  said  declaration, 
or  any  count  thereof,  that  the  said  writing 
obllgatoty  was  given  for  the  purpose  of  mov- 
ing for  a  new  trial,  or  settling  a  bill  of  ex- 
ceptions, as  provided  in  section  7621c  of  3 
How.  Ann.  St  FUth.  That  the  said  dec- 
laration, nor  any  count  thereof,  does  not  al- 
lege that  the  said  bond  or  writing  obligatory 
was  given  for  the  purpose  of  staying  an 
execution,  or  the  settling  of  a  bill  of  execu- 
tion, or  the  moving  for  a  new  trial,  and  is  not 
such  a  bond  as  is  required  by  section  TC21c 
of  3  How.  Ann.  St  Sixth.  It  Is  not  alleged 
In  the  said  declaration,  nor  any  count  thereof, 
that  the  said  bond  or  writing  obligatory  was 
ever  delivered  to  the  county  clerk  of  the 
county  of  Eaton,  where  the  said  alleged  Judg- 
ment is  said  to  have  been  obtained,  at  the 
time  of  the  service  of  the  writ  of  error;  nor 
that  the  said  bond  or  writing  obligatory  was 
so  filed  with  said  clerk  at  any  other  time. 
Seventh.  It  is  not  alleged  in  the  said  dec- 
laration, or  any  count  thereof,  that  the  said 
bond  was  of  any  force  or  effect  in  said  cause, 
or  that  execution  was  stayed  by  reason  there- 
of, or  that  said  bond  was  made  the  basis  for 
moving  for  a  new  trial,  or  settling  a  bill  of 
exceptions,  or  for  removing  the  case  to  the 
supreme  court"  It  is  urged  in  support  of  the 
demurrer  that  Che  declaration  does  not  show 
that  the  bond  was  executed  in  such  sum,  or 
filed  with  the  clerk  In  such  manner,  as  to 
have  made  it  effectual  as  a  stay  of  proceed- 
ings under  the  statute;  second,  that  no  deliv- 
ery is  averred;  and,  third,  that  there  is  no 
consideration  averred. 

1.  It  is  not  contended  that  the  averments 
are  sufficient  to  show  that  the  bond  was  an 
effective  statutory  bond  for  a  stay  of  proceed- 
ings, but  it  is  contended  that  the  averments 
of  the  declaration  are  sufficient  to  show  a 
good,  common-law  bond.  If  this  contention 
Is  sostaloed,  there  is  no  error.  The  fact  that 
the  bond  given  Is  conditional  to  pay  a  Judg- 
ment of  a  court  or  to  prosecute  an  appeal  t« 
effect  does  not  militate  against  its  validity  as 
a  common-law  bond.  Healy  v.  Newton,  96 
Mich.  231,  55  N.  W.  666,  and  cases  cited. 
Tills  being  80,  we  are  not  at  liberty  to  speco- 


late  as  to  whether  the  circumstances  under 
which  It  was  given  were  such  that  there  was 
no  consideration  for  its  execution,  if  the  dec- 
laration is  sufficient  in  its  averments.  If  It 
was  sought  to  raise  questions  of  this  charac- 
ter, defendants  sh«uld  have  pleaded. 

2.  It  is  not  necessary,  in  declaring  on  a 
bond,  to  aver  delivery;  particularly  where 
profert  is  made.     1  Chit  PL  pp.  362,  361. 

3.  Nor  is  it  usually  essential  to  aver  a  con- 
sideration passing  to  defendant    Id. 

A  seal  Imports  a  consideration;  and  white, 
onder  section  7520,  2  How.  Ann.  St.,  such 
seal  Is  only  presumptive  evidence  of  a  suffi- 
cient consideration,  section  7521  expressly 
provides  that  the  defense  of  a  want  of  con- 
sideration shall  not  be  made  unless  the  de- 
fendant siiall  have  given  notice  thereof  with 
his  plea  to  the  general  issue.  Judgment  af- 
firmed. 


LONG,  C.  J.,  did  not  alt 

tlces  concurred. 


The  other  Ju»- 


DETROIT  &  ERIN  PLANK-ROAD  CO.  v. 

MACOMB  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.     May  19,  1896.> 

Flans   Roadb  —  Supervision  —  Highway   Cox- 
mi88iojjbr8— ikjunctios. 

1.  Act  1877,  No.  144,  approved  May  17th, 
and  amendments,  provMlng  (or  the  snpervislon 
of  highways  by  tne  highway  commissioner,  em- 
powers such  officer  to  sue  to  compel  a  plank- 
road  company  anthorised  to  maintain  a  plank 
road  upon  an  existing  highway  to  ose  the  ma- 
terial required  by  law,  in  the  repair  of  its  road. 

2.  Injunction  will  lie  to  prevent  a  plank- 
road  company  from  constmcting  its  roaa  of  a 
material  other  than  that  required  by  sUtute, 
and  which,  if  used,  will  render  the  roadbed 
dADgeroos. 

3.  Where  snch  an  Injunction  has  been  issued 
the  court  may  modi^  it  if  Batisfied  that  to  do 
so  would  be  to  the  advantage  of  the  public,  and 
would  not  result  in  the  creation  of  a  nuisance 
dangerous  to  the  traveling  public. 

Petition,  on  the  relation  of  the  Detroit  & 
Erin  Plank-Road  Company,  against  the  Ma- 
comb circuit  Judge,  for  a  writ  of  mandamus. 
Denied. 

Byron  R.  Ersklne  (Charles  M.  Swift,  «f 
counsel),  for  relator.  Canfleld  &  Spier,  for  re- 
spondent 

MOORE,  J.  This  Is  an  application  for  a 
writ  of  mandamus  to  compel  the  circuit  Judge 
of  Macomb  county  to  dissolve  an  injunction. 
The  facts,  the  questions  Involved,  and  the 
legislation  In  reference  thereto,  are  fully  stat- 
ed by  Judge  Eldredge  In  his  opinion,  which 
reads  as  follows: 

*^he  Gratiot  road  or  turnpike  was  laid  out 
mad  constructed  as  a  military  road,  pursuant 
to  an  act  of  congress  approved  March  2,  1827, 
entitled  'An  act  to  authorize  the  laying  out 
and  opening  of  certain  roads  In  the  territory 
of  Michigan.'  4  Stat  231.  In  1830,  by  an 
act  of  the  legislature  of  Michigan  approved 
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Jtay  21  (Laws  ,1830,  p.  7;  3  Terr.  Laws,  p. 
820),  It  was  provided  that  the  military  roada 
constructed  after  acceptance  by  the  govern- 
ment, sliall  be  taken,  used  and  occupied  as 
pablle  highways.'  Section  2  of  said  act  is  as 
follows:  'Sec.  2.  That  the  commissioner  and 
orverseer  of  highways  In  the  several  districts 
and  tovmshlps  through  which  the  said  roads 
may  or  shall  be  laid  out,  constructed  and  ac- 
cepted, shall  have  and  possess  the  same  au- 
thority over  such  roads  as  they  now  have, 
or  may  hereafter  have  and  possess  over  the 
public  highways  within  their  districts  or 
townships.'  In  1848  the  legtslature  passed 
'An  act  relative  to  plank  roads,'  approved 
March  13,  1848,  and  the  same  year  passed 
'An  act  to  incorporate  the  Detroit  and  Erin 
Plank  Road  Company,'  approved  April  3, 
184S,  by  section  0  of  which  the  act  of 
March  13,  1S48,  is  made  a  part  of  the  act  of 
incorporation,  which  was  given  Immediate 
effect.  These  two  acts  constitute  the  original 
charter  of  the  company.  By  the  same  the 
comi>any  was  authorized  to  enter  upon  and 
take  possession  of  so  much  of  the  Ft.  Gratiot 
road,  so  called,  as  lies  between  the  city  of 
Detroit  and  the  township  of  Erin,  in  the 
county  of  Macomb,  and  proceed  to  construct 
thereon  a  plank  road.  It  was  undoubtedly 
the  Intention  to  grant  the  right  to  possession 
of  the  GrTatiot  road  to  the  point  In  Erin  here- 
after called  the  'Junction,'  mentioned  in  the 
second  section  of  the  act,  from  which  a 
branch  was  authorized  to  run  to  Utica.  In 
1860  a  like  charter  was  given  to  the  Erin  & 
Mt  Clemens  Plank-Road  Company,  and  witb 
like  provisions,  by  which  this  company  was 
authorized  to  take  possession  of  so  much  of 
the  Gratiot  road  'as  lies  between  the  termina- 
tion of  the  Detroit  and  Erin  Plank  Road,  to- 
wlt,  a  point  twelve  miles  from  Detroit  and 
the  township  of  Mt  Clemens.'  This  act  was 
approved  March  20,  1850^  and  given  Im- 
mediate effect.  In  1855  an  act  was  passed 
amending  the  act  of  March  13,  1848,  by  add- 
ing a  new  section  (section  31)  permitting  all 
corporatioos  that  had  been  or  should  be  or- 
ganized under  that  act  to  'substitute  gravel 
instead  of  plank  where  plank  is  now  used  or 
of  stone  so  broken  as  to  subserve  the  purpose 
of  gravel,  provided  that  said  gravel  portion 
of  said  road  shall  In  all  cases  be  not  less  than 
nine  feet  in  width  and  the  gravel  of  which 
the  same  is  constructed  be  not  less  than  ten 
Inches  deep,  which  shall  be  properly  screen- 
ed, and  provided  said  companies  shall  be  sub- 
ject to  all  the  provisions  and  penalties  In  re- 
gard to  keeping  said  gravel  road  In  repair  as 
are  provided  for  In  said  act  relative  to  plank 
roads.'  This  act  was  approved  February  12, 
1855,  and  given  immediate  effect.  By  an  act 
approved  February  7,  1857,  the  Detroit  & 
Erin  Plank-Road  Company  and  the  Erin  & 
ML  Clemens  Plank-Road  Company  were  au- 
thorized to  consolidate  under  the  name  of  the 
former  company,  which  it  was  provided 
should  hold  the  road  and  property  of  said 
company,  subject  in  all  respects  to  the  char- 


ter of  said  company  as  amended  from  time  to 
time,  'and  to  the  provisions  of  the  act  rela- 
tive to  plank  roads,'  approved  March  13, 1S4S, 
and  to  any  amendments  thereof,  with  full 
power  and  authority  to  exercise  all  the  pow- 
ers, privileges  and  franchises  granted  In  tbelr 
said  charter  or  by  any  law  of  this  state  over 
the  whole  line.  •  •  ••  This  act  was  given 
immediate  effect,  and  provided  for  the  pur- 
chase by  the  Detroit  &  Erin  Plank-Boad 
Company  of  the  property,  etc.,  of  the  EMn  ft 
Mt.  Clemens  Company,  and  that  the  consoli- 
dation should  go  Into  effect  when  accepted 
by  the  respective  boards  of  directors,  and  as- 
sented to  by  two-thirds  of  the  stockholden, 
of  each  company.  Ten  days  thereafter  an 
act  was  approved  amending  the  act  of  Feb- 
ruary 12,  1835,  permitting  the  substitution  of 
gravel  for  plank,  changing  the  first  proviso 
so  that  the  gravel  was  required  to  be  only 
seven  Inches  deep,  and  omitting  the  words, 
'which  shall  be  properly  screened.'  This  pro- 
vision was  again  amended  in  18T9  by  Act  No. 
221,  approved  May  23d.  changing  the  said 
first  proviso  so  that  it  required  the  gravel 
used  to  be  not  less  than  nine  inches  deep,  'and 
the  dirt,  sand,  and  stones  over  one  and  a 
half  inches  in  diameter  shall  be  sifted  out 
and  removed  from  the  same.'  How.  Ann.  St 
3594.  It  does  not  appear  jnst  when  the 
actual  consolidation  of  the  two  companies 
was  effected,  nor  does  it  appear  Just  when 
the  portion  of  the  Gratiot  road  from  the  jan^ 
tlon  to  Mt  Clemens— the  part  constructed  by 
the  Erin  &  Mt  Clemens  Company— was  grav- 
eled. The  allegation  of  the  bill  relative  there- 
to Is  that  'several  years  ago  •  •  •  tite 
plank  was  removed  from  said  extension  by 
said  company  in  accordance  with  an  adoption 
by  said  company  of  Act  No.  102  of  the  Laws 
of  1855  of  said  state  as  amended  in  1857  and 
1879,  being  section  3594,  How.  Ann.  Sf  The 
defendant  plank-road  company  demurred  to 
the  bill,  thus  admitting  the  truth  of  this  al- 
legation. 

"It  was  contended  on  the  bearing  of  this 
motion  that  the  amendment  of  section  31 
(the  section  added  to  the  act  of  March  13, 
1848,  by  the  act  of  February  12,  1855)  at- 
tempted to  be  made  by  the  act  of  May  23, 
1879,  requiring  the  dirt,  sand,  and  stones  of 
one  and  a  half  Inches  to  be  sifted  oot  and 
removed,  when  substituting  gravel  for  plank, 
is  void  as  to  the  defendant  plank-road  com- 
pany; that  It  Is  an  attempted  change  of  its 
charter.  Imposing  additional  burdens  upon 
the  company  that  had  not  been  assented  to 
by  the  company  as  Is  required  to  effect  a 
change  In  Its  charter,  by  section  30  of  the 
act  of  March  13,  1848.  At  the  date  of  the 
passage  of  the  act  authorizing  the  consolida- 
tion of  the  two  companies,  February  7,  1857. 
the  act  of  February  12, 1855,  was  in  force,  as 
a  part  of  the  art  of  March  13,  184a  This 
required  the  gravel  used  as  a  substitute  tor 
plank  to  be  'properly  screened."  Under  the 
provisions  of  section  2  of  the  consolidation 
act  of  February  7,  1857,  at  least  the  requlre- 
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menta  of  the  act  of  February  12,  1855,  must 
he  held  to  have  been  accepted  by  the  com- 
pany, and  to  be  a  part  of  the  contract  be- 
tween the  state  and  the  company.     It  ia  one 
of  the  amendments  that  had  been  made  to 
the   charter   of  the  company   (the  act  of 
March  13,  1818),  and  consolidation  was  a 
sufficient  acceptance   thereof.     The   act   of 
February  7,  1857,  was  given  immediate  ef- 
fect, and  whether  it  became  an  amendment 
of  the  charter  of  the  company  before  actual 
consolidation,  or  not,  does  not  appear;    nor 
does  it  appear  that  It  was  ever  accepted  by 
certificate  of  assent  filed  as  required  by  sec- 
tion 30  of  the  act  of  March  13,  1848.     There 
may  be  a  question  whetlier  this  amendment, — 
the  one  of  February  7, 1857,— or  the  one  of  May 
23,  1879,  is  included  in  the  term  'any  amend- 
ment ttaereof  (i.  e.  of  the  act  of  March  13, 
1848),  as  used  in  section  2  of  the  consoUda- 
tioD  act  of  February  7,  1857.     Siren  if  the 
act  of  May  23,  1879,  is  not  'an  amendment 
thereof,'  expressly,  by  the  terms  of  the  con- 
solidation  act   contemplated   and   provided 
for,  is  it  not  such  a  future  police  regulation 
that  the  charter  of  the  company  must  be  re- 
garded as  subject  to?     In  Carver  v.  Plank- 
Road  Co.,  61  Mich.  584,  28  N.  W.  721,  re- 
heard tn  69  Mich.  616,  25  N.  W.  183,  it  is  held 
that  the  provisions  of  the  act  to  protect  trav- 
el on   public  highways,   approved  May  17, 
1S77,  practically  re-enacted  in  chapter  5  of 
the  act  of  June  8,  1881  (How.  Ann.  St  | 
13C5  et  seq.),  providing  for  barriers  in  cer- 
tain dangerous  places  in  public  highways, 
was  such  a  future  police  regulation  that  the 
cliarter  of  a  like  company,  made  in  1848,  must 
be,  when  made,  regarded  as  subject  thereto. 
The  act  of  FetMmary  12,  1855,  was  not  an  at- 
tempt on   the   part  of   the   legislature   to 
change  or  Impair  the  contract  between  the 
company  and  the  state.     It  was  the  proffer 
of  a  privilege  to  substitute  gravel  for  plank, 
with  certain  conditions  as  to  the  quality  of 
the  gravel  the  company  might  use.     It  re- 
quired no  written  assent  on  the  part  of  the 
company.    Its  action  in  making  the  substi- 
tution was  an  aceptance  of  the  conditions  as 
to  the  quality  of  the  gravel  contained  in  the 
proffer  of  the  state.     So  far  as  the  com- 
pany acted  under  the  proffer,  it  must  com- 
ply with  the  conditions.    Wliy  should  not 
the  same  rale  apply  to  the  act  of  1857  and 
that  of  1879?     Under  neither  act  was  tbe 
company,  in  any  respect,  deprived  of  any  of 
the  privileges  or  rights  granted  by  the  orig- 
inal charter.     It  was  in  no  wise  required  to 
substitute  gravel  for  plank. 

"But  it  is  said  on  the  argument  of  the  mo- 
tion that  tbe  company  did  not  accept  or  as- 
sent to  the  amendment  made  by  the  act  of 
February  12,  1855,  but  tliat  it  did  accept  of 
tbe  act  of  February  7,  1857;  and  it  is  in- 
sisted that  thereby .  the  contract  between 
the  state  and  tbe  company  became  one 
wherein  the  company  was  granted  the  privi- 
lege of  substituting  gravel  for  plank,  with- 
out its  being  screened,— a  privilege  to  con- 


tinue during  its  existence,  nnless  It  assented 
to  a  change  in  the  contract,— and  therefore 
the  amendment  in  1879  as  to  the  quality  of 
the  gravel  to  be  used  was  the  imposition  of 
an  additional  burden,  and  therefore  void  as 
to  tbe  company  until  the  company  certifies 
its  assent  thereto  pursuant  to  section  30  of 
the  act  of  March  13, 1848.  It  Is  to  be  noted 
that  the  amendment  of  1879  was  more  than 
thirty  years  after  tbe  original  charter  of  the 
company.  By  the  original  charter  the  pro- 
visions of  the' act  of  March  13,  1848,  were 
made  a  part  thereof.  Tbe  two  are  to  be 
read  as  one  act  Section  5  of  the  special 
charter  of  April  3,  1848,  and  section  30  of 
tbe  act  of  March  13,  1848,  are  to  be  har- 
monised. The  former  section  provides  that 
the  legislature  may  not  amend  in  thirty 
years  unless  it  shall  be  made  to  appear  tbat 
the  company  liad  violated  its  charter,  but 
after  thirty  years,  impliedly,  it  may  amend, 
save  it  shall  not  reduce  taila  nnless  the  net 
annual  profits  of  the  company  exceed  10^ 
of  tbe  capital  stock.  Section  30  of  the  act  of 
March  13,  1848,  provides  tliat  the  company 
shall  be  subject  to  the  amendments  when- 
ever tbe  company  assent.  It  was  clearly  not 
the  purpose  of  the  legislature  to  leave  tbe 
company  tbe  sole  determiner  of  wtiat  fcmend- 
m«its  should  have  force  during  its  whole 
life  of  sixty  years.  Tbe  legislature  intended 
to  make  the  charter  unamendable  without 
tbe  consent  of  the  company  for  thirty  years, 
and  it  excepted  from  its  power  to  amend  for 
the  remaining  thirty  years  all  alteration  or 
reduction  of  toll,  until  the  annual  profits  ex- 
ceed ten  per  cent,  of  its  capital  stock,  but  to 
provide  that  any  amendments  made  with 
the  consent  of  the  company  would  have  ef- 
fect though  made  within  thirty  years.  The 
presumption  is  that  the  act  of  1879  was  pass- 
ed by  a  vote  of  t no-thirds  of  each  house,  In 
pursuance  of  section  8  of  article  15  of  tbe 
constitution.  It  follows  that  the  act  of  1879 
is  not  void  as  to  tbe  defendant  plank-road 
company. 

"It  was  suggested  that  tbe  court,  in  Ita 
discretion,  might  modify  tbe  injunction  so 
as  to  avoid  the  restraint  upon  tbe  company 
from  the  use  of  pure  gravel  from  which  the 
dirt  and  sand  was  sifted.  It  is  evident  that 
the  object  sought  by  tbe  legislature  in  quali- 
fying the  quality  of  gravel  to  be  used  as  a 
substitute  for  plank  was  to  secure  a  good, 
bard  road-bed  in  all  seasons  of  tbe  year,  in 
tbe  place  of  plank.  The  action  of  tbe  leg- 
islature has  been  erratic.  In  1855  the  gravel 
must  be  properly  screened.  In  1857,  it  need 
not  be  screened.  In  1867,  where  used  oa 
roads  organized  under  the  general  act  of 
1851,  it  need  not  be  screened,  but  must  be  at 
least  seven  inches  deep,  and  must  be  of 
sufQcient  depth  to  make,  at  all  seasons  of 
the  year,  a  good,  firm,  and  hard  road.  In 
1879,  roads  existing  under  the  acts  of  184S 
can  only  use  gravel  from  which  tbe  dirt 
sand,  and  stones  are  sifted  and  removed. 
In  1865,  roads  acting  under  tbe  law  of  1857 
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mast  pat  the  grayel  at  least  a  foot  deep,  and 
In  all  cases  of  gnfflcient  depth  to  make  a 
{;ood,  firm,  and  bard  road.  In  the  acts  rela- 
tive to  this  matter  from  1855  to  1885,  the 
langnnge  of  the  section  is  practically  the 
same,  varying  only  In  the  proviso  as  to  the 
quality  of  the  gravel.  I  am  Impressed  by 
the  affidavits  of  the  experts  with  the  Idea 
that  gravel  from  which  all  the  dirt  and  sand 
are  wholly  sifted  conld  not  be  used  to  make 
a  road  speedily  without  great  expense.  It 
Is  evident  from  the  history  of  the  legislation 
on  this  subject  that  the  judgments  of  the 
members  of  the  varloas  legislatures  have 
varied.  But,  as  the  statute  applicable  to 
this  road  is  clear  and  explicit,  I  doubt  the 
power  of  the  court  to  so  modify  the  Injnnc- 
tlon  as  to  waive  In  any  respect  full  compli- 
ance with  Its  proylsions.  The  determination 
as  to  the  quality  of  the  gravel  to  be  used  is 
the  exercise  of  a  legislative  function,  and 
not  a  judicial  discretion. 

"But  it  Is  contended  that  the  complainants 
are  not  the  proper  parties  to  file  the  WH;  that 
they  are  not  interested  in  or  aftected  by  the 
alleged  Injuries;  and,  further,  that  there  is  a 
full  and  adequate  remedy  at  law,  wherefore 
there  was  no  legal  authority  for  granting  the 
injnnctfon;  that  the  township  authorities  have 
no  authority  or  power  of  supervision  of  the 
Gratiot  road;  that  by  its  charter  the  company 
was  given  exclusive  possession  of  the  road  In 
the  township  of  EMn.  For  some  eighteen  or 
twenty  years  prior  to  the  year  1848,  under  the 
act  of  July  21,  1830,  the  township  antboritles 
had  control  and  supervision  over  this  road, 
the  same  as  they  had  over  other  roads  laid 
out  by  the  town  authorities.  It  was  a  public 
highway.  Congress  passed  no  act  regarding 
it  after  the  act  of  1827.  The  possession  of 
this  road  given  the  company  in  18^  was  for 
the  purpose  of  constructing  and  maintaining 
thereon  a  plank  road.  It  did  not  thereby 
cease  to  be  a  public  highway.  People  v.  Jack- 
son, 7  Mich.  432;  People  ▼.  Beanblen,  2  Dong. 
(Mich.)  256;  Horn  v.  People,  20  Mich.  221; 
Flint  &  P.  M.  Ry.  Co.  v.  Gordon,  41  Mich. 
426,  2  N.  W.  648.  It  is  the  settled  policy  of 
this  state  that  the  care  and  supervision  of  all 
public  highways  be  In  the  hands  of  the  high- 
way commissioner.  Delta  Lumber  Co.  ▼. 
Wayne  County  Board  of  Auditors,  71  Mich. 
572,  40  N.  W.  1.  In  Sharp  ▼.  Township  of 
Evergreen,  67  Mich.  443,  85  N.  W.  67,  the 
rule  Is  applied  to  state  roads.  In  18S5  'An  act 
relative  to  plank  road  companies*  was  passed, 
approved  February  12,  1855,  to  take  effect 
in  thirty  days,  in  section  3  of  which  the  act 
of  March  13,  1848,  Is  amended  by  the  repeal 
of  parts  thereof.  In  1875.  by  Act  No.  222. 
approved  May  3d,  the  act  of  February  12, 
1855,  was  amended  by  the  addition  of  a  new 
section  (section  32),  wherein  the  supervisory 
power  of  commissioner  of  highways  over 
plsnk  roads  is  recognized.  At  the  same  time, 
by  Act  No.  232,  sections  2,  3,  and  4  of  the 
act  of  February  12.  18.")5,  were  amended. 
Section  2  was  so  amended  as  to  require  that 


plank-road  companies  who  had  or  might  inib- 
stitute  gravel  for  plank  should  cause  the  said 
gravel  or  broken  stone  of  proper  quality  and 
quantity   to  t>e  placed   upon   the   road,    and 
kept,  in  uniform  manner,  of  the  width    and 
depth   required   by  law,   and  providing    that 
the  prosecuting  attorney,  on  complaint  of  the 
highway  commissioner,   in   case  of  defanlt, 
might    institute    proceedings    in    the    drcnlt 
court,  in  chancery.    In  1877,  by  Act.  No.  144, 
approved  May  17,  1877,  entitled  'An  act  to 
protect  travel  on  the  public  highways,*  In  sec- 
tion 8,  It  is  made  the  duty  of  the  commission- 
er of  highways  to  see  that  all  plank  or  gravel 
road  companies  maintain  their  roads  In   as 
safe  a  condition  as  he  is  by  this  act  required 
to  keep  the  public  highways  of  his  township. 
This  section  8  was  amended  by  Act  No.  108 
of  the  Laws  of  1895  so  as  to  require  the  com- 
missioner to  see'   that  the  said  companies 
'maintain  their  roads  in  a  good  and  safe  con- 
dition at  all  times.*    The  provisions  of  sec- 
tion 8  of  the  act  of  May  17,  1877,  are  incor- 
porated or  re-enacted  In  section  5,  c.  5,  of  the 
act  of  June  8,  1881,  but  so  changed  as  to  re- 
quire the  commissioner  to  see  that  said  com- 
panies keep  their  roads  in  as  good  and  safe 
condition  as  he  Is  required  to  keep  the  pab- 
lic  highways  of  his  township.    At  that  time 
the  township  was  required  to  keep  the  public 
highways  in  good  repair.    Act  May  29,  1879, 
I  4.     The  requirement  was  changed  In  sec- 
tion 3  of  Act  No.  264  of  the  Laws  of  1887 
so  as  to  require  the  public  highways  to  be 
kept  in  reasonable  repair,  so  that  they  shall 
be  reasonably  safe  and  convenient  for  public 
travel.    I  am  of  the  opinion  that  the  provi- 
sions of  the  act  of  1877,  and  the  subsequent 
enactments  affecting  the  provisions  of  that 
act,  imposing  duties  upon  the  highway  com- 
missioner and  township,  should  be  held  police 
regulations  applicable  to  the  defendant  plank- 
road    company.     They   are   reasonable    and 
proper,  and  for  the  protection  of  the  people, 
and  to  prevent  Injury  thereto,  soch  as  the 
charter  of  this  company  should  be  held  sub- 
ject to,  within  the  rule  laid  down  In  Carver 
V.  Plank-Road  Co.,  supra.    They  cast  upon 
the  township  a  duty  rdatlve  to  said  road,  a 
neglect  of  which  may  subject  the  township  to 
liability  for  Injuries  resulting  to  persons  and 
property  from  defects  therein;  and,  upon  the 
commissioner,  duties,  a  neglect  of  which  may 
subject  him  to  a  penalty,  and  prosecution  by 
Information  or  Indictment,  under  How.  Ana 
St  n  1399,  1400.    All  pubUc  officers,  even  if 
not  expressly  authorised  by  statute,  have  a 
capacity  to  sue,  commensurate  with  their  pub- 
lic trusts  and  duties.    Berrien  Co.  Treasurer 
V.  Bunbury.  45  Mich.  79,  7  N.  W.  704;  Audi- 
tor General   v.   Railroad  Co.,   82  Mich.  429, 
46  N.  W.  7.S0.     The  bill  Is  not  filed  to  decree 
a  forfeiture  of  the  franchises  of  the  company. 
It  Is  filed  to  enjoin  it  from  using  on  said 
road,  and  constructing  a  roadbed  thereon  of, 
material  not  such  as  the  statute  requires,  but 
which,  If  nsed  in  the  construction  of  a  road- 
bed, as  it  is  alleged  they  threaten  to,  wiU 
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render  said  roadbed  dangerous,  tmsafe,  and 
ixnpaaaable    with    loaded    teams.     In    other 
'w^orda,  it  Is  filed  to  enjoin  the  creation  of  a 
tlxreatened  nnlBance,  dangerous  to  the  trayel- 
inST  public.    I  cannot  assent  to  the  claim  of 
tlie    defendant  x>lank-road   company   that   a 
court  of  equity  may  not  enjoin  It  from  ren- 
dering the  road  dangerous  and  unsafe,  at  the 
Instance  of  officers  charged  with  the  duty  of 
seeing  that  it  Is  maintained  and  kept  in  good 
repair,  safe  for  travel     The  allegations  of  the 
bill  as  to  the  effect  on  tbe  road  of  the  acts 
threatened  are,   by  tbe  demurrer,  admitted. 
A.  court  of  equity,  in  virtue  of  its  general  Ju- 
risdiction over  trusts,  and  to  afford  remedies 
in  cases  where  courts  of  law  are  inadequate 
to   grant  relief,  has  Jurisdiction  to  grant  re- 
lief   against    a    corporation    upon    the    same 
terms  it  might  against  an  indiyidual  under 
similar  circumstances.     Stamm  t.  Association, 
e5   Mich.   317,   32  N.   W.   710.     And   In   my 
opinion  the  township  and  its  antborities,  upon 
wbom  is  charged  the  duty  of  seeing  that  the 
road  is  kept  safe  for  the  traveling  public, 
have  such  an  interest  in  tbe  matter  as  makes 
them  proper  complainants  to  the  bill,  and 
that  the  remedy  provided  by  How.  Ann.  St. 
S   3586  (section  23  of  the  act  of  March  13, 
184S),  is  not  at  all  adequate.    High,  InJ.  | 
1S55;  Town  of  Burlington  v.  Schwaiteman,  52 
Conn.    181;    Ciaig  v.   People,   47  III.   496; 
Kaston  &  A.  R.  Co.  v.  Inliabitants  of  Tp. 
of  Greenwich,  26  N.  J.  Eq.  565;   Inhabitants 
of  Springfield  v.  Railroad  Co.,  4  Gush.  63. 
In  view  of  the  pleadings,  the  admission  by  the 
demurrer  of  the  tratb  of  the  allegations  of 
the  bill  as  to  the  effect  of  the  use  of  the  ma- 
terial or  gravel  threatened  to  be  used  upon 
the  road  by  the  comiiany  in  the  construction 
of  a  roadbed,  and  in  place  of  gravel,— that  it 
will  render  said  roadbed  dangerous,  unsafe, 
and  impassable  with  loaded  teams,— I  think 
the  motion  to  dissolve  it  must  be  denied.     In 
view  of  tbe  Importance  of  this  matter,  both 
to  the  parties  and  to  tbe  public,  the  ques- 
tions whether  the  material  threatened  to  be 
used  will  make  the  road  dangerous  and  un- 
safe; whether  this  court,  in  the  exercise  of  its 
discretion,  can  waive  any  of  the  requirements 
of  tbe  act  of  1879  as  to  the  quality  of  the 
gravel   used   as   a   substitute   for   plank   in 
the  constmction  of  a  roadl>ed,  in  case  that 
it  should  be  satisfied  that  thereby  a  good, 
firm,  and  hard  road  can  be  made,— I  think 
tbe  court  ought  to  adopt  such  a  course  as 
will  tend  to  have  these  questions,  as  well  as 
tbe  one  as  to  the  power  of  the  court  to  enjoin 
finally,  determined  as  speedily  as  is  consistent 
with  due  regard  for  the  rights  of  those  inter- 
ested; and  to  that  end  I  will  hear,  upon  settle- 
ment of  the  order  now  made,  the  suggestions 
of  counseL     My  attention  has  been  called  to 
the  fact  that  the  injunction  issued  on  the 
amended  bill  restrained  the  use,  if  iitetaUy 
applied,  of  any  material,  including  plank,  'ex- 
cept gravel  or  stone  so  broken,'  etc.,  'from 
wliich  the  dirt,  sand,  etc.,  shall  I>e  sifted  and 
removed.'    This  was  a  clerical  error,  and  not 


in  accordance  with  the  prayer  of  tbe  bill.  The 
injunction  should  I>e  so  modified  as  to  permit 
the  use  of  plank  in  the  construction  of  any 
roadbed." 

We  do  not  deem  it  necessary  to  determine 
Just  how  far  the  amendment  of  1879,  that 
required  the  gravel  used  to  be  not  less  than 
nine  inches  deep,  "and  the  dirt,  sand  and 
stones  over  one-and-a-half  inches  in  diameter 
shall  be  sifted  out  and  removed  from  tlie 
same"  (How.  Ann.  St  {  3594),  affects  this  com- 
pany. Before  doing  that,  we  should  desire 
more  time  for  the  examination  of  tbe  authori- 
ties tlian  is  now  available.  However,  in 
view  of  the  allegations  of  the  bill  of  complaint 
tliat  the  proposed  action  of  the  defendant 
will  make  the  roadbed  dangerous,  unsafe,  and 
impassable  with  loaded  teams,  which  bill  was 
demurred  to  by  the  defendant,  and  which  liad 
the  effect  of  admitting  the  allegations  of  tbe 
bill  to  be  troe,  we  have  no  doubt  that,  nndt^r 
the  police  power  given  over  public  Ughnayii, 
it  was  competent  for  tbe  commissioner  of 
highways,  and  the  township  of  Brln,  to  com- 
mence this  proceeding,  and  for  the  circuit 
Judge  to  issue  the  injunction.  Neither  bave 
we  any  doubt  that  the  circuit  Judge  has  a 
right  to  modify  the  injunction,  if  he  is  satis- 
fled,  from  the  showing  made  before  him,  that 
to  do  so  would  be  to  the  advantage  of  the  pub- 
lic, and  would  not  result  in  the  creation  of  a 
threatened  nuisance  dangerous  to  the  travel- 
ing public.  We  place  his  right  to  issue  the 
injunction  and  to  modify  it,  in  view  of  the 
pleadings  and  the  affldavibs  accompanying 
them,  upon  tbe  ground  that  it  is  a  proper  ex- 
ercise of  the  power  of  tbe  court  to  see  that 
tbe  police  regulations  given  by  the  statute 
over  highways  are  enforced.  See  authorities 
cited  by  Judge  Eldredge.    The  writ  is  denied. 

LONG,  a  J.,  did  not  Bit  Tbe  other  JusUces 
concurred. 


SWEET  V.  ELLIS  et  aL 
(Supreme  Court  of  Michigan.     May  26,  1S96.) 

lamitation  op  aotioks  —  acknowledsmsmt  — 
Pabt  Fatmbnt. 
Plaintiff  deposited  with  a  third  person 
money  to  be  used  by  defendants  in  buying 
wheat  for  plaintiff;  and  defendants,  after  using 
the  greater  part  of  such  mone^,  went  out  of 
the  business,  and,  more  than  six  years  before 
the  commoncement  of  an  action  to  recover  an 
alleged  balance,  turned  over  to  such  third  per- 
son tbe  amount  of  wheat  on  hand,  and  ordered 
such  third  person  to  turn  it  and  the  amount  of 
the  unused  deposit  over  to  plaintiff,  bat  he  fail- 
ed to  do  so  for  more  than  a  year  from  the  time 
of  the  order.  Beld,  that  a  payment  of  the  un- 
used deposit,  made  at  such  time,  and  within 
six  years  from  the  bringing  of  the  action,  could 
not  take  the  case  out  of  the  statute. 

Error  to  circuit  court.  Van  Buren  county; 
George  M.  Buck,  Judge. 

Action  by  Martin  L.  Sweet,  survivor  of 
tbe  firm  of  M.  L.  Sweet  &  Co.,  against  Wil- 
liam S.  Ellis  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 
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L.  A.  Tabor,  for  ajpipeUaiit  Titus  &  McNeil, 
for  appellees. 

MOORE,  J.  Plaintiff  sued  the  defendantB, 
seeking  to  recover  the  sum  of  $336.14  and  in- 
terest The  declaration  -was  on  the  common 
counts  in  assumpsit  The  defendant  Charles 
B.  Knapp  pleaded  the  general  issue,  and  gays 
notice  under  his  plea  of  the  running  of  the 
statute  of  limitations.  It  was  the  claim  of 
the  plaintiff  that,  in  1886,  Sweet  &  Co.  were 
engaged  in  buying  and  selling  grain  at  Grand 
Rapids;  that  defendants  were  partners,  do- 
ing business  at  CoopersvUle;  that  plaintiff 
received  a  letter  reading  as  follows: 

"Office  of  Ellis  &  Knapp,  Proprietors  of 
Union  Roller  Mills,  and  Dealers  in  Flour, 
Feed,  and  Grain.  Ooopersville,  Mich.,  Nov. 
9,  1888.  M.  L.  Sweet  &  Co..  Grand  Rapids- 
Gents:  Mr.  Hermance  said  yon  would  deposit 
money  for  us  to  purchase  wheat  with,  with 
Mr.  Rice.  I  saw  Mr.  Rice  last  evening,  and 
made  arrangements.  I  bought  some  wheat 
yesterday,  and  got  the  money  from  Mr.  Rice. 
Please  send  money  to-day.  Hoping  we  can 
please  you,  we  remain,  yours,  &c.,  Ellis  & 
Knapp. 

"If  you  have  any  pointers,  let  us  hear  from 
you.  Also  please  have  Mr.  Flynn  send  us 
market  reports.    W.  8.  Ellis. 

"P.  S.  You  can  send  check,  and  Mr.  Rice 
wiU  cash  it" 

They  further  claim  that,  after  this  letter 
was  received,  they  from  time  to  time  sent  on 
money  to  Rice  tor  defendants,  amounting  in 
the  aggregate  to  over  $3,000,  and  that  from 
time  to  time  tbey  received  wheat  from  the 
defendants;  that  on  April  13,  1887,  they  re- 
ceived at  the  hands  of  Rice,  from  defendants, 
wheat  and  oats  of  the  value  of  $157.33.  They 
claim  that  on  September  13,  1888,  they  re- 
ceived at  the  bands  of  Rice,  from  defendants, 
$29.68,  leaving  a  balance  due  at  that  time 
of  $336.14.  The  declamtlon  was  filed  August 
2,  1894.  It  Is  further  claimed  by  plaintiff  that 
the  payment  of  $29.68  prevented  the  running 
of  the  statute  of  limitations.  It  was  the  claim 
of  the  defendant  Charles  E.  Knapp,  and  he 
so  swore,  that  Ellis  and  he  were  partners 
simply  to  run  a  custom  mill;  that  he  never 
had  any  understanding  or  agreement  that  Ki- 
lls &  ivnapp  were  to  engage  in  the  business  of 
buying  wheat  on  tbe  outside;  and  that  he 
was  never  a  partner  of  E311s  in  buying  wheat, 
and  had  no  knowledge  that  Ellis  &  Knapp 
were  buying  wheat,  and  no  knowledge  of 
any  cash  being  in  Rice's  hands  when  Ellis 
left  tbe  mill;  and  denied  ever  making  any 
arrangements  in  Rice's  store  to  buy  grain  for 
plaintiffs.  Knapp  also  claims  that  the  part- 
nership was  dissolved  In  December,  1886,  and 
that  his  brother  E.  J.  Knapp  took  his  place. 
He  further  claims  that  Ellis  quit  the  mill  In 
April,  1887,  and  that,  at  that  time,  Euls  turn- 
ed over  to  Rice,  for  Sweet  &  Co.,  all  of  the 
wheat  and  oats  on  hand,  and  the  $29.68  re- 
maining. 

Testimony  was  Introduced  tending  to  show 


the  claims  of  the  respective  parties.    So  mnck 
of  this  testimony  as  is  necessary  to  ander- 
Btand  the  issues  raised  in  the  case  is  as  fol- 
lows: Mr.  Sweet  testified  that  after  bis  firm 
received  the  letter  of  November  9,  1886.  their 
firm  furnished  to  the  defendants  money.    He 
testified  that  he  had  a  talk  with  Charles  EL 
Knapp  in  July,  1894,  at  which  time  Knapp 
told  him  he  was  a  partner  with  EOUa;    that 
he  borrowed  the  money  to  put  Into  the  ooo- 
cem.    Sweet  told  Knapp  he  had  come  to  set- 
tle, and  was  told  by  Knapp  that  he  had  not 
the  money  to  pay  it    He  also  testified  that 
Knapp  told  him  that  EUls  and  Knapp  were 
partners  in  buying  wheat  and  milling,  and 
had  not  settled  up  their  mattos.     Mr.  Rice 
testified  that  he  knew  Charles  B.  Knapp.  and 
that  Knapp  and  EUlis  were  engaged   in  the 
business  of  general  milling  and  buying  grain; 
that  they  were  in  the  habit  of  giving  orders 
on  his  store;    that  they  bought  wheat  for 
Sweet  &  Co.;    that  the  business  was  done 
through  Rice  or  Rice  &   LUley;    that   the 
checks  were  tamed  over  to  Bails  &  Knapp; 
that  "Mr.  Ellis  and  Mr.  Knapp  both   came 
over  to  my  store  one  evening,  to  see  what 
arrangement  they  could  make  with  me  re- 
garding money  deposited  with  me  by  M.  U. 
Sweet  &  Company  for  them  to  buy  wheat 
with.     I  entered  into  a  sort  of  friendly  ar- 
rangement or  agreement  with  them  that  if 
M.  L.  Sweet  Sc  Company  wanted  to  send  me 
money,  that  I  would  put  it  in  my  safe,  and, 
when  they  bought  any  grain,  they  might  give 
a  little  check  on  me,  the  same  as  ttiey  would 
on  any  bank,  and,   when  Mr.  Sweet  didn't 
have    any    money   there,   I    would    pay   it 
out  of  my  own,  because  I  knew  Mr.  Sweet 
well.    So  we  entered  into  a  sort  of  a  family, 
friendly  affair,  and  that  is  tbe  way  I  did 
business  with  them.    The  money  was  paid 
out  for  wheat  to  different  cnstomera,  as  they 
came  with  the  check  of  Ellis  &  Knapp.  and 
called  for  it    I  think  it  was  discovered  about 
that  time  (April,  1887)  that  there  was  a  short- 
age, or  going  to  be  a   shortage,  <^  wheat 
enough  to  pay  Bf.  L.  Sweet  &  Go.  for  the 
amount  of  money  that  had  been  deposited  or 
drawn  from  me  by  them,  from  me  really,  or 
from  M.  I..  Sweet  &  Co.   It  is  my  Impression 
that  Mr.  Ellis  came  to  me,  and  asked  me  to 
come  over  to  the  mill,  and  weigh  up  what 
grain  there  was  on  hand,  and  figure  it  np, 
and  then  take  the  value  there,  and  tlien  the 
balance  of  the  money  I  had  in  my  hands,  and 
figure  up,  and  see  how  mnch  shortage  there 
would  be,   and  then   Instructed   me  to   turn 
over  this  stuff  to  M.  L.  Sweet  &  Co..  with 
what  money  I  had  in  my  hands  for  them. 
Q.  Did  you  do  so?     A.  I  did,  or  tamed  It 
over  to  somebody  else  with  Instructions  front 
Mr.   Sweet     I  think   I   turned  It  over— the 
property  in  the  mill— to  Mr.  Hermance.  the 
owner  of  the  miU.    Q.  And  did  yon  return  the 
money  In  your  hands  to  M.  Ia  Sweet  ft  Co.? 
A.  I  did."    Rice  also  testified  that  this  mon- 
ey was  about  $30,  and  was  the  last  transac- 
tion of  which  he  had  any  record.    His  fop- 
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ther  teBtlmony  In  relation  to  the  $30  was  that 
eventnally  he  turned  it  orer  to  Sweet  &  Co.; 
that  It  might  bare  been  a  year  later  when 
he  tamed  the  money  orer;  that  It  stood  on 
his  books  in  the  name  of  EOUs  &  Knapp,  as 
money  belonging  to  them;  that  Ellis  & 
Knapp  left  It  with  him  In  tbe  spring  of  1887, 
directing  him  to  turn  It  over  to  Sweet  &  Co.; 
that  the  money  was  sent  by  him  to  Sweet  & 
Co.,  and  that  he  held  it  for  Ellis  &  Knapp; 
that  he  never  knew  of  any  change  In  the  part- 
nership. It  was  shown  by  plaintiff's  book- 
keeper that  thb  money  was  in  fact  turned 
over  September  13,  1888,  and  that  EUls  & 
Knapp  were  at  that  time  credited  with  it 
E.  J.  Knapp  gave  testimony  tending  to  show 
that  he  succeeded  his  brother  as  ^  partner  In 
tbe  firm  of  Ellis  &  Knapp,  in  December,  1886, 
and  tliat  the  flim  of  Ellis  &  Knapp  quit  doing 
bosiness  in  April,  1887. 

After  hearing  counsel  for  plaintiff,  the 
court,  on  its  own  motion,  charged  the  jury 
as  follows:— "Gentlemen  of  the  jury:  The 
plaintur  brings  this  action  against  the  de- 
fendants, claiming  to  recover  upon  an  open 
account  for  moneys  advanced  for  the  pur- 
cliase  of  wheat  by  the  defendants.  Under 
the  undisputed  testimony  in  the  case,  all 
these  moneys  were  advanced  more  than  six 
years  before  the  beginning  of  this  suit.  The 
plaintiff,  however,  seeks  to  avoid  the  effect 
of  this  fact  by  showing  that  a  certain  credit 
was  given  to  defendants  by  the  plaintiff  for 
moneys  paid  over  in  September,  1888.  It  la, 
however,  shown  by  the  testimony,  and  there 
is  no  dispute  upon  that  fact,  that  at  tbe  time 
these  moneys  were  paid  over,  and  at  the 
time  they  were  directed  to  be  paid  over,  the 
defendant  Charles  E.  Knapp  was  not  a  mem- 
ber of  the  firm  of  EUls  &  Knapp  at  all,  so 
that  this  could  not  proi;>erly  be  a  credit  to 
that  Arm.  This  action  was  brought  against 
both  Ellis  &  Knapp,  but  the  flies  of  the  case 
show  that  there  was  no  service  upon  any  one 
except  the  defendant  Knapp,  so  that,  if  the 
action  falls  as  to  him,  it  must  fail  as  to  both; 
and,  the  plaintiff  not  having  made  out  a  case 
of  any  promise  within  the  last  six  years,  the 
defendant's  notice  under  bis  plea  that  there 
was  no  promise  within  six  years  must  prevail, 
and  your  v»dict  should  be  for  the  defend- 
ant." 

Enough  of  the  testimony  has  been  cited  to 
abow  that  It  was  a  disputed  fact  as  to  wheth- 
er the  partnership  tuid  ended  when  tbe  pay- 
ment of  $29.68  was  made;  it  being  the  claim 
of  the  plaintiff  that  as  late  as  July,  18&1,  de- 
fendant Knapp  admitted  the  partnership  to 
be  yet  In  existence.  It  does,  however,  ai>- 
pear,  beyond  any  controversy,  that  no  wheat 
was  bought  or  milling  done  by  tbe  firm  of 
Ellis  &  Knapp  after  April,  1887,  and  that  on 
that  date  they  turned  over  to  Rice  for  Sweet 
&  Co.  aU  the  oats  and  wheat  on  hand,  and 
the  money,  amounting  to  $29.68,  still  in  his 
hands,  with  directions  to  deliver  It  all  to 
Sweet  &  Co.  Rice  did  deliver  the  wheat  and 
oats  to  Hermance  for  Sweet  &  Co.,  April  13, 


1687;  and  on  that  date  Ellis  &  Knapp  were 
credited  with  the  value  of  the  wheat  and 
oats.  Rice  did  not  turn  over  the  money  until 
September  IS,  1888,  when  EUls  &  Knapp  re- 
ceived a  credit  for  It.  There  Is  nothing  In 
the  record  to  show  that  defendants  expected 
Rice  to  retain  this  money,  and  the  sole  ques- 
tion is  whether  this  payment  by  Rice,  a  year 
after  the  money  was  turned  over  to  him, 
made  without  the  knowledge  of  the  defend- 
ants, will  prevent  the  running  of  the  statute 
of  limitations. 

Statutes  of  limitations  are  now  generally 
considered  to  be  statutes  of  repose,  and  any 
act  or  declaration  which  Is  to  postpone  their 
effect  Is  closely  scrutinized.  13  Am.  &  Eng. 
Ene.  Law,  750;  Ten  Eyck  v.  Wing,  1  Mich. 
45.  In  the  Case  of  Ten  Eyck  there  Is  a  full 
discussion  of  the  law  as  It  existed  In  the 
state  as  long  ago  as  In  1848.  It  was  then 
said  "that,  whenever  a  new  promise  is  set 
up  to  remove  the  bar  of  the  statute,  it  ought 
to  be  proved  in  a  clear  and  efficient  manner, 
either  expressly  or  by  such  unqualified  ac- 
knowledgment as  authorizes  Its  Implication." 
An  acknowledgment  or  payment  which  Is  to 
operate  as  an  acknowledgment  must  be  made 
by  the  debtor  or  his  authorized  agent.  13 
Am.  &  Eng.  Enc.  Law,  750,  and  a  large  num- 
ber of  cases  there  cited.  If  Rice  Is  regarded 
as  the  agent  of  Sweet  St  Co.,  then  the  pay- 
ment was  made  In  April,  1887,  more  than 
six  years  before  the  statute  was  to  run.  If 
he  18  regarded  aa  the  agent  of  Ellis  &  Knapp, 
then  he  Is  bound  to  turn  In  the  property  as 
directed.  Hd  did  turn  over  the  oats  and 
wheat  in  April,  1887.  There  is  nothing  in 
the  record  from  which  an  inference  can  be 
drawn  that  he  was  authorized  by  defendants 
to  hold  the  money  a  year  and  a  half,  and 
then  make  a  payment  that  would  prevent 
the  statute  of  limitations  running  In  their  fa- 
vor. "The  rule  is  well  settled  that  part  pay- 
ment is  but  evidence  of  an  admission  of 
indebtedness,  but  an  admission  of  Indebted- 
ness to  take  the  case  out  of  the  statute 
must  be  such  as  reasonably  leads  to  the  In- 
ference that  the  debtor  intended  to  renew 
his  promise  to  pay."  Letter  v.  Thompson,  91 
Mich.  254,  51  N.  W.  893.  Authority  given  in 
April,  1887,  to  turn  over  money  then  In  band, 
would  not  authorize  the  making  of  a  payment 
In  September,  1888.  That  would  take  the 
claim  out  of  the  statute  of  limitations.  No 
injustice  was  done  the  plaintiff  by  the  cir- 
cuit judge  In  taldng  the  case  from  the  jury. 
The  judgment  Is  affirmed. 

LONG,  C.  J.,  did  not  sit  The  other  jusOces 
concurred. 


PIERCE  V.  WAGNER  (PABST  BREWING 

CO.,  Intervener). 

(Snpreme  Conrt  of  Minnesota.     May  29,  1896.) 

ExBCCTiON  —  Levt  —  Release  of  Gjlh!7ibbme!IT. 

Where,  on  execution,  money  enoogh  i» 

garnished  to  pay  part  of  tke  judgment,  sndi 
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money  ia  not  released  br  a  subaeqnent  lerj  of 
the  ezecation  on  property  more  tnan  sufficient 
to  pay  the  whole  judgment. 

On  application  for  reargument      AppUcft- 
tion  denied. 
For  prior  report,  aee  66  N.  W.  977. 

PER  CURIAM  Upon  an  application  for  a 
reargament  the  claimant  or  intervener  com- 
plains because  we  did  not  consider  bis  ninth 
assignment,  to  wit,  "that  the  court  erred  In 
failing  to  find  from  the  testimony  In  said  ac- 
tion that  the  Judgment  of  the  plalntifl  against 
the  defendant,  upon  which  the  garnishee 
herein  was  based,  was  satisfied  by  ylrtue  of 
a  levy  made  upon  an  execution  Issued  upon 
said  Judgment  subsequent  to  the  service  of 
said  garnishee  process  upon  the  garnishee." 
It  would  be  a  sufficient  answer  to  say  that 
the  trial  court  was  never  asked  to  make  any 
such  finding.  But  waiving  this,  and  also  the 
question  whether  the  allegations  of  plaintiff's 
answer  to  the  claimant's  Intervention  com- 
plaint did  not  stand  admitted  for  want  of  a 
reply  (see  Smith  v.  Barclay,  54  Minn.  47,  65 
N.  W.  82T),  there  is  no  merit  in  the  point. 
Giving  the  claimant  the  benefit  of  the  very 
most  that  the  evidence  possibly  tended  to 
show,  it  was  simply  to  the  effect  that,  after 
plaintiff  bad  garnished  money  enough  to  pay 
part  of  his  Judgment,  he  sabeequently  levied 
on  other  property  which  would  have  sold  for 
more  than  enough  to  pay  the  whole  Judg- 
ment. This  did  not  operate  as  a  release  of 
the  money  garnished.  It  may  have  amount- 
ed to  an  excessive  levy,  but  that  is  a  ques- 
tion between  the  plaintiff,  or  the  officer  mak- 
ing It,  and  the  defendant.  Bank  v.  Rogers, 
13  Minn.  407  (Gil.  376),  relied  on  by  counsel 
is  not  In  point.  Counsel  also  seems  to  think 
that  we  held  that  all  chattel  mortgages  which 
provide  for  the  mortgagor  remaining  in  pos- 
session, selling  the  property,  and  accounting 
to  the  mortgagee  for  the  proceeds,  are,  per 
se,  void;  also,  that,  although  a  mortgage  was 
valid  when  made,  it  would  become  invalid, 
as  to  creditors,  by  reason  of  any  subsequent 
"laxity  of  administration,"  or  departure  from 
"a  strict  compliance"  with  its  terms.  An  ex- 
amination of  the  opinion  will  show  that  we 
did  not  hold  anything  of  the  kind.  Neither 
did  we  bold  that  the  particnlar  mortgage  in 
qoestion  was  void  on  its  face.  We  had  no 
occasion  to  consider  that  question.  Applica- 
tion denied. 


ANDERSON  v.  LINDBERG  et  sL 
(Supreme  Court  of  Minnesota.     May  21,  1886.) 
Orbditoks'  Bill — BorriciBSor. 
Held,  in  an  action  brought  by  a  Judg- 
ment creditor  to  subject  certain  real  estate 
previously  conveyed  by  the  Judgment  debtor  to 
a  third  party  to  sale  in  sausfaction  of  an  ex- 
ecution issned  upon  the  Judgment,  that  the  com- 
plnint  (ailed  to  Rtate  facts  sufficient  to  con- 
stitute a  cause  of  action  under  either  section 
4218  or  4222,  Gen.  St.  1894. 
(Syllabus  by  the  Court) 


Appeal  from  district  court,  Medcer  oounty; 
Oorham  Powers,  Judge. 

Action  by  Swante  Anderson  against  C.  E 
Lindberg  and  others.  From  an  ord^  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

O.  Mossness,  for  appellant  Frederick  B. 
Lathrop  and  Plomley  &  McMtoagle,  for  re- 
spondents. 

COLLINS,  J.     Under  the  terms  of  Gen.  St 
1894,  §  4218,— which  is  simply  a  statement  of 
the  common-law  rule,— all  deeds  of  gift,  all 
conveyances,    and   all   transfers   or   assign- 
ments, verbal  or  written,  of  goods,  chattels, 
or  tUngs  In  action,  made  In  tmst  for  the  use 
of  the  person  making  the  same,  are  void  as 
against  creditors,  existing  or  snbeeqnent  of 
such  person;  and  this  section  applies  to  real 
property  as  well  as  personal  estate.     The 
only  question  presented  by  this  appeal  is 
whether  the  complaint  herein  stated   Cads 
snfflclent  to  constitute  a  caose  of  action  un- 
der the  above-mentioned  section.    The  com- 
plaint set  forth  the  rendition  and  docketing 
of  a  Judgment  in  favor  of  plaintiff  and  against 
defendant  C.  E!.  Lindberg  in  the  year  1894. 
The  nature  of  the  liability  or  claim  on  which 
this  Judgment  was  obtained,  or  ythen  Incorred. 
was  not  stated.     The  conveyance  attadced. 
whereby   the   above-named   defendant   eoa- 
veyed  in  fee  simple  the  land  in  qoestion  to 
bis  co-defendant,  Hans  Lindberg,  was  execut- 
ed,  delivered,   and   recorded  In  1891,    three 
years  before  the  Judgment,  according  to  the 
averments  in  the  complaint     Evidently  the 
pleader  sought  to  state  facts  snlBcient  to 
bring  his  case  within  the  provisions  of  Oen. 
St  1894,  I  4222,  for  he  averred  that  the  con- 
veyance was  without  a  real  constderatloa, 
was  a  mere  sham,  and  was  made  with  Intent 
to   defraud   the   creditors  of  the  Jndgment 
debtor;  but  he  has  failed  to  do  ao,  and  prac- 
tically admits  this  In  his  brief;   and  while, 
for  the  purposes  of  this  case,  we  need  not  stop 
to  state  what  is  required  in  a  complaint  or 
upon  a  trial  where  a  creditor,  subseqoent  to 
a  conveyance,  seeks  to  avoid  it  as  forbidden 
by  the  terms  of  said  section  4222,  attention 
may  be  here  called  to  language  used  in  San- 
ders V.  Chandler,  26  Minn.  273,  3  N.  W.  351: 
Fullington  V.  Association,  48  Minn.  480,  51  N. 
W.  475.    See,  also,  Walt,  Fraud.  Conv.  c.  6. 
We  also   think  that  plain  tifTs  counsel    has 
failed  to  set  forth  sufficient  facts  to  bring  bis 
case  within  the  provisions  of  said   section 
4218,  assuming,  as  we  do,  that  this  section 
was  properly  construed  In  the  recent  case  of 
WetheriU  v.  Canney  (Minn.)  64  N.  W.   818: 
and  upon  the  correctness  of  this  constmction, 
if  it  be  questioned,  sec  Bump,  EYaud.  Conv.  ${ 
209,  325,  with  numerous  cases  dted.    To  be 
sore,  it  was  alleged  that  the  Judgment  debtor 
was  still  the  owner  of  the  realty,  and  that  "it 
is  now  simply  held"  by  Hans  "in  tmst  for" 
G.  E.  Lindberg.    But  it  was  not  averred  that 
the  conveyance  was  made  In  trust  for  the 
person  making  It,  who  subsequently  becaune 
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the  Judgment  debtor.  It  should  bare  been 
more  definite  and  certain  In  respect  to  the 
character  of  the  conveyance.  If  plaintiff 
-wishes  to  avail  himself  of  the  provisions  of 
section  4218,  he  should  allege  facts  sufficient 
to  clearly  bring  his  case  -within  it,  and  not 
leave  it  doubtful  or  uncertain.  Order  affirm- 
ed. 

CANTY,  J.  I  concur.  The  Judgment  debt- 
or was  the  owner  of  the  land  In  question 
In  1881.  The  complaint  contains  the  fol- 
lowing allegations:  "That  prior  to  the  re- 
covery of  teld  Judgment,  to  wit,  on  the  2d 
day  of  November,  1891,  the  defendant  C.  B. 
Lindberg  made  a  pretended  conveyance  in  fee 
of  said  described  real  estate  to  his  brother, 
Hans  O.  Lindberg,  the  other  defendant  here- 
in named,  for  a  pretended  consideration  of 
$12,S00.  And  the  plalntifr  states  that  said 
conveyance  was  not  real,  but  a  mere  sham, 
and  made  with  the  intention  of  defrauding  the 
creditors  of  the  said  0.  £!.  Lindberg;  that  no 
eoDsideratlon  was  paid  by  Hans  O.  Lindberg 
to  the  said  C.  B.  Lindberg  for  the  said  convey- 
ance, and  that  the  said  C.  B.  Lindberg  Is  still 
Che  real  o-wner  of  said  real  estate,  and  tbat  the 
same  Is  now  simply  held  by  said  Hans  G. 
Lindberg  in  trust  for  the  said  C.  B.  Lindberg, 
and  for  his  use  and  benefit,  and  for  the  pur^ 
poae  of  preventing  a  levy  and  sale  of  said 
premises  by  virtue  of  said  execution;  and 
that  said  Hans  O.  Lindberg  has  no  ownership 
or  Interest  in  said  premises  whatever."  While 
it  is  alleged  that  0.  B.  Lindberg  conveyed 
the  property  with  Intent  to  defraud  his  cred- 
itors, it  nowhere  appears  that  he  then  or  ever 
subsequently  had  any  creditors,  or  ever  ez- 
Xjected  to  have  any,  until  this  Judgment  was 
«ntered  In  Hay,  1894;  and,  for  all  that  ap- 
pears, this  judgment  may  have  been  entered 
for  some  claim  which  he  never  could  have 
anticipated  being  liable  for,— such,  for  In- 
stance, as  the  negligence  of  his  servant  re- 
sulting in  injury  to  plaintiff  a  short  time  be- 
fore the  Judgment,  and  for  which  Injury  the 
Judgment  debtor  was  held  liable  on  the  prln- 
<dple  of  respondeat  superior.  An  allegation 
that  a  conveyance  was  "made  with  the  in- 
tention of  defrauding  the  creditors"  of  the 
grantor  is  not  sufficient  to  show  that  there 
ever  were  any  creditors  whom  he  could  Intend 
or  did  intend  to  defraud.  It  is  true  that.  If 
tue  conveyance  -was  made  by  the  grantor  In 
trust  for  himself,  and  the  declaration  or  res- 
ervation of  trust  is  not  within  the  statute  of 
frauds,  but  in  writing  (as  was  the  case  in 
Wetherill  v.  Canney  [Minn.]  64  N.  W.  818), 
any  subsequent  creditor  who  happens  to  be- 
come such  merely  by  the  entry  of  a  judgment 
may,  regardless  of  the  question  of  fraud,  pro- 
'Ceed  by  creditors'  bill  or  otherwise  to  subject 
the  grantor's  trust  interest  to  the  satisfaction 
of  the  judgment  But  If  the  declaration  or 
reservation  of  trust  Is  not  in  -writing,  but 
within  the  statute  of  frauds,  the  subsequent 
creditor  cannot  attack  the  grantor's  disposi- 
tion of  the  property,  unless  the  same  is  in 


fraud  of  creditors.  FIour-MIlls  Co.  v.  Klst- 
ler,  53  Minn.  123,  54  N.  W.  10G3.  But  in  the 
case  at  bar  it  does  not  appear  from  the  com- 
plaint that  any  contract,  whether  verbal  or 
written,  was  ever  made  whereby  the  grantor 
reserved  any  interest  in  the  property  convey- 
ed by  him.  The  allegation  that  he  "Is  still 
the  real  owner"  of  said  "real  estate,"  and 
"that  the  same  is  now  simply  held  •  •  * 
in  trust  for  him,"  "and  for  his  use  and  bene- 
flt,"  are,  under  the  circumstances,  mere  con- 
clusions of  law. 


ELLIOTT  V.  ROCHE  et  aL 
(Supreme  Court  of  Minnesota.     May  21,  1896.) 

AOTIOM  OS    NOTB— PLKiSING— NOTS    AS    EXHIBIT. 

B.  and  others  executed  a  promissory 
note,  dated  October  1,  1892,  payable  October  1, 
1897,  drawing  interest  at  the  rate  of  7  per  cent 
per  annum,  payable  Bemiannnally,  according  to 
10  interest  coupons,  executed  simultaneously 
with  the  note,  which  also  contained  a  provi- 
sion tbat  if  any  installment  of  interest  should 
not  be  paid  when  due,  or  within  15  days  there- 
after, tne  said  principal  sum,  with  all  interest 
due  or  accrued  thereon,  should  become  due  and 
payable  at  once,  without  notice,  at  the  option 
of  the  legal  holder,  B.,  as  assignee  and  pur- 
chaser of  the  note,  upon  default  of  the  payment 
of  the  fifth  installment  elected  to  and  declared 
the  whole  principal  sum  and  accrued  interest 
due,  and  so  alleged  in  her  complaint  and  by 

E roper  reference  to  the  note  as  an  exhibit  and 
y  proper  averment  stated  that  she  attached 
it  to  and  made  the  same  a  part  of  her  com- 
plaint Held,  that  the  effect  of  such  reference 
was  to  make  the  note  referred  to  part  of  the 
complaint  not  as  evidence,  but  to  enable  her 
to  rely  upon  it  and  every  part  thereof,  at  the 
trial;  that  these  statements  were  not  mere  re- 
citals, but  allegations  of  existing  and  operative 
facts,  viz.  the  terms  of  the  note  and  defaults 
in  the  conditions  thereof,  and  therefore  suffi- 
cient 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  Emily  B.  EUiott  against  Susan 
Roche  and  others.  From  an  order  overruling 
a  demurrer  to  the  complaint  defendants  ap- 
peal.    Affirmed. 

Morltz  Helm,  for  appellants.  Stevens, 
O'Brien,  Ck>le  &  Albrecht  for  respondent 

BUCK,  J.  This  action  is  brought  upon  a 
promissory  note  dated  October  1,  1892,  which 
is  attached  to,  and  marked  "Exhibit  A,"  and 
made  a  part  of  the  complaint,  the  principal 
payable  October  1, 1897,  and  drawing  Interest 
at  the  rate  of  7  per  cent,  per  annum  there- 
on, payable  semiannually,  according  to  the 
terms  of  10  interest  coupon  notes,  executed 
simultaneously  with  the  note,  which  also 
contained  a  provision  that  if  any  installment 
of  interest  should  not  be  paid  when  due,  or 
within  15  days  thereafter,  the  said  principal 
sum,  with  all  interest  due  or  accrued  there- 
on, should  become  due  and  payable  at  once, 
without  notice,  at  the  option  of  the  legal 
holder  of  the  note.    The  payee  named  in  the 
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note  Is  the  St.  Patil  Title  Insurance  &  Tnut 

Company,  and  It  duly  sold,  assigned,  and 
transferred  the  note  to  the  plaintiff,  who,  in 
her  complaint,  alleges  that  she  is  the  lawfTil 
owner  and  holder  thereof;  that  installment 
of  interest  represented  by  coupon  No.  5  be- 
came due  April  1, 1S05,  and  was  not  paid,  al- 
though duly  demanded;  that  by  reason  of 
said  default  In  the  payment  of  said  interest, 
and  in  accordance  with  the  conditions  of  said 
note,  the  whole  principal  sum  evidenced 
thereby,  with  the  Interest  accrued  thereon, 
has  become  due  and  payable,  and  this  plain- 
tiet  has  elected  to  and  does  declare  the  same 
to  be  now  due  and  payable,  and  that  no  part 
of  the  same  has  ever  been  paid.  The  defend- 
ants interposed  a  demurrer  to  the  complaint 
upon  the  ground  that  the  complaint  does  not 
state  a  cause  of  acljon,  and  assign  as  er- 
rors: (1)  That  there  is  no  allegation  In  the 
complaint  that  the  defendants,  for  value  re- 
ceived, promised  to  pay  to  the  order  of  the 
plaintiff's  assignor  the  sum  therein  stated; 
(2)  that  there  Is  no  allegation  in  the  com- 
plaint that  the  said  note  contatais  a  provi- 
sion authorizing  the  plaintiff  to  declare  the 
whole  sum  due  upon  the  nonpayment  of  in- 
terest; (3)  that  there  is  no  allegation  in  the 
complaint  of  a  time  when  the  promissory  note 
became  due;  (4)  that  the  court  erred  in  hold- 
ing that  the  recitals  in  "Exhibit  A,"  attached 
to  the  complaint,  took  the  place  of  the  neces- 
sary allegations  of  a  cause  of  action  in  the 
complaint 

We  think  that  the  appellants'  counsel  mis- 
apprehends the  nature  or  ofiBce  of  the  "Ex- 
hibit A,"  as  used  in  the  complaint.  It  is  the 
written  contract  between  the  parties,  set 
forth  in  full,  and  by  a  proper  averment  or 
reference  it  is  made  a  part  of  the  complaint, 
just  as  much  so  as  though  it  was  wholly  and 
formally  Incorporated  into  the  complaint  It- 
self. Bliss  on  Code  Pleading  (chapter  11, 
§  158)  says  that  the  common-law  rule  of  a 
statement  In  a  pleading  is  that  "a  contract 
or  legal  Instrument  should  be  stated  accord- 
ing to  its  legal  effect,"  and  in  such  case 
there  Is  no  variance  If  the  phraseology  of  the 
Instrument  Is  not  the  same  as  that  stated  in 
the  pleading;  and  cites  1  Chit  Pi.  (Ed.  1876) 
312,  where  he  says  that  "this  rule  Is  of  very 
extensive  operation,  and  applies  not  only  to 
the  statement  of  contracts  in  the  action  of  as- 
sumpsit, but  also  to  the  statement  by  either 
party  of  contracts  and  obligations  of  every 
description,  whether  verbal,  written,  or  spe- 
cially in  any  form  or  action."  The  pleader 
Is  not  under  Imperative  obligation  thus  to 
plead,  for  it  is  sufficient  to  set  forth  the  very 
words  of  an  Instrument;  and,  If  it  be  so 
pleaded,  the  court  will  Judge  of  their  legal 
effect  As  limited  to  the  description  of  a 
written  Instrument,  the  pleader  wlU  be  al- 
lowed to  give  it  in  luec  verba,  for  that  is  a 
statement  of  tlie  facts,  and  the  whole  matter 
will  be  before  the  court  This  is  not  an  ar- 
tificial or  technical  rule,  nor  does  it  involve  a 
fiction;  for  in  no  other  way  can  an  act  or 


paper  be  described  truly  when  It  is  not  set 
out  in  words.  Thus  it  is  in  h&rmony  with  the 
requirements  of  the  Code  that  It  sliaU  state 
the  facts;,  and  the  permission  to  set  out  a 
contract  In  words,  or  describe  It  according 
to  its  legal  effect,  is  still  recognized.  Bliss 
quotes  several  authorities  to  sustain  this 
rule  which  we  have  quoted  from  his  Code 
Pleading.  Referring,  under  this  rule,  to  the 
note  or  contract  we  find  that  the  amount 
therein  stated  was,  for  valne  received,  made 
payable  to  the  plaintiff's  assignor;  that  it 
contains  a  clause  authorizing  the  payee  to 
declare  the  whole  sum  due  upon  the  nonpay- 
ment of  Interest  and  states  the  time  'when  the 
principal  becomes  due.  These  statements  are 
not  mere  recitals,  but  are  allegations  of  opera- 
tive or  existing  facts  and  of  the  terms  of  the 
contract  and  of  default  thereof;  and,  thus 
being  a  part  of  the  complaint  by  reference  to 
the  written  note  or  contract,  they  need  not 
be  Inserted  twice  In  the  pleading.  To  do  so 
would  render  the  pleading  double  and  Imper- 
tinent This  method  of  referring  to  a  writing 
as  an  exhibit  and  making  it  a  part  of  the 
pleading,  enables  the  pleader  to  state  bis  case 
plainly  if  the  breach  of  the  contract  relied 
upon,  and  which  is  important  in  the  case,  is 
fairly  and  clearly  set  forth  as  in  this  action. 
The  case  of  Sprague  v.  Wells,  47  Minn.  504. 
60  N.  W.  535,  cited  by  the  appellants.  Is  not 
authority  to  the  contrary,  as  tlie  essential  al- 
legations in  the  complaint  were  there  lacking. 
Order  afBrmed. 


VAULE  V.  MILLER. 
(Supreme  Court  of  Minnesota.     May  21,  189C.) 
Sebvicb  or  ScjMMoxs  — Rktubs  —  BorpiciKSOT  — 

JCRISDICTIOX   OF   JlTSTIOK — FbBSUHP- 
TIONS — JdUGMKNT. 

1.  A  return  upon  a  summons  in  justice 
court  certified  that  it  was  served  upon  the  de- 
fendant "by  reeding,  handing  to  ana  leaving  a 
true  copy  at  hia  usual  place  of  abode,  n-ith  a 
I)erson  of  suitable  age  and  discretion,  who  was 
rosiding  therein."  Held  (following  Goener  v. 
WoU,  26  Minn.  154,  2  N.  W.  163),  that  the  re- 
turn in  such  case  need  not  state  that  the  de- 
fendant could  not  be  fonnd.  The  omission  in 
the  return  of  the  word  "last"  before  the  words 
"usual  place  of  abode"  does  not  vitiate  the  re- 
turn. The  language  of  Qen.  St  1894.  {  49t>T. 
that  service  of  a  summons  may  be  made  upon 
the  defendant  "by  leaving  a  copy  thereof  at 
his  or  her  last  usual  place  of  abode,"  means 
his  actual  abode  at  the  time  when  the  summons 
is  served  upon  him. 

2.  The  return  upon  a  summons  in  Justice 
court  need  not  state  the  name  of  the  person 
with  whom  the  copy  of  the  sonunoas  was  left. 

8.  Where  a  justice  of  the  peace  has  joris- 
diction,  the  same  presumption  m  favor  of  the 
regularity  of  the  proceedings  exists  as  in  courts 
of  record;  and  a  judgment  rendered  in  a  jua- 
tice  court  upon  the  merits  cannot  be  assailed 
and  shown  collaterally  that  it  was  not  tme  in 
fact.  Nor  do  irregularities,  even  if  apparent 
upon  the  face  of  the  record,  make  the  judgment 
void. 

4.  It  is  not  essential  to  the  validity  of  a 
judgment  obtained  in  a  justice  court  without 
l)crsonnl  service  of  the  summons  that  the  jus- 
tice docket  or  judgment  should  discloae  the 
tact  that  a  security  bond  was  filed  before  the 
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judgment  vaa  entered.     Sach  a  bond  forma  no 
part  of  the  judgment. 
(Syllabus  by  the  Gonrt) 

Appeal  from  district  cotirt,  Polk  county; 
Frank  Ives,  Judge. 

Action  by  Ole  J.  Vanle  against  David  Mill- 
er. From  an  order  of  dismissal,  plaintiff  ap- 
peals.   Reversed. 


Ole  J.  Yaule,  in  pro  per. 
for  respondent 


Martin  O'Brien, 


BUCK,  J.  On  the  18th  day  of  June,  188.5, 
one  John  Ovre  recovered  a  judgment  against 
this  defendant.  Miller,  in  justice  court,  in 
the  county  of  Polk,  In  this  state,  for  the  sum 
of  158.15,  which  judgment  was  assigned  June 
1,  1885t  by  Ovre,  to  the  plaintiff,  Yaule,  who 
telngs  this  action  upon  the  Judgment  The 
answer  alleges  want  of  jurisdiction  on  the 
part  of  the  justice  court  to  render  the  judg- 
ment, upon  several  grounds,  among  which 
be  alleges  that  no  service  of  the  summons 
or  complaint  was  ever  served  upon  him, 
either  personally  or  otherwise,  as  required 
by  law;  that  he  did  not  appear  in  the  action, 
and  had  no  notice  of  the  proceedings  until 
long  subsequent  to  the  recovery  of  the  Judg- 
ment; that  no  complaint  was  made  or  fUcd 
In  said  action;  that  no  bond  was  filed  before 
judgment,  which  was  taken  against  blm  by 
default,  and  without  any  testimony  being  In- 
troduced by  the  plaintiff  to  prove  his  cause 
«f  action;  and  that  the  cause  of  action  sued 
upon  had  been  paid  by  him  prior  to  the  com- 
mencement of  the  action  in  the  Justice  court 
Upon  the  trial  of  this  action  the  plaintiff  In- 
troduced in  evidence  a  certified  copy  of  the 
Justice  court  record,  showing  the  proceed- 
ings had  in  that  cotirt  on  the  trial  thraein; 
and,  npon  motion  of  defendant,  the  trial 
court  dismissed  the  action. 

It  is  claimed  by  the  respondent  that  the  re- 
turn of  the  Justice  court  summons  failed  to 
show  a  return  as  required  by  statute..  The 
officer  certifies  In  the  return  that  he  served 
the  summons  upon  the  defendant,  David 
MiUer,  by  reading,  handing  to  and  leaving 
a  true  copy  at  his  usual  place  of  abode,  with 
a  person  of  suitable  age  and  discretion,  who 
was  then  residing  therein.  The  authorities 
are  in  direct  conflict  as  to  whether  the  re- 
turn should  show  that  the  defendant  cannot 
be  foimd,  where,  in  such  case,  the  service  is 
then  authorized  to  be  made  upon  him  by  leav- 
ing a  copy  of  the  summons  at  his  usual 
place  of  abode.  In  the  case  of  Goener  v. 
Woll,  26  Minn.  154,  2  N.  W.  163,  a  return 
was  held  to  be  sufficient  where  the  return 
showed  that  the  summons  was  served  upon 
the  defendant  by  leaving  a  copy  at  his  usual 
place  of  abode,  with  his  wife,— she  being  a 
suitable  person  of  age  and  discretion,— then 
a  resident  therein,  and  that  it  need  not  show 
that  .the  defendant  could  not  be  found.  The 
Cronnd  there  stated  for  such  holding  is  that 
where  a  public  officer  is  required  to  perform 
a  ministerial  duty  in  one  of  two  ways,  and 


he  performs  it  in  one  of  them,  the  general 
presumption  that  officers  of  tliat  kind  do  their 
duty  operates  as  a  presumption  that  the 
mode  of  performance  was  that  which  the 
drcumstances  authorized.  Several  authori- 
ties are  cited  in  support  of  this  proposition, 
and  we  do  not  feel  disposed  to  depart  from 
tliat  rule,  which  has  been  in  force  for  a  great 
many  years. 

The  point  Is  made  that  the  return  does  not 
show  that  the  summons  was  served  at  the 
defendant's  last  usual  place  of  abode,  but 
at  his  usual  place  of  abode.  If  it  was  his 
usual  place  of  abode  at  the  time  of  the  serv- 
ice of  the  summons.  It  must  necessarily 
have  been  his  last  place  of  abode  for  such 
purpose.  It  certainly  could  not  have  been 
the  intention  of  the  legislature  to  have  serv- 
ice of  the  summons  made  upon  the  defend- 
ant at  any  other  than  his  abiding  place  ex- 
isting at  the  time  of  the  service.  If  the  de- 
fendant had  previously  resided  at  the  same 
place  where  this  summons  was  served,  and 
bad,  prior  to  such  service,  removed  to  some 
other  home  or  residence,  the  abode  of  the 
defendant  for  the  purpose  of  having  legal 
service  of  the  summons  upon  him  would 
have  been  at  some  place  other  than  the  one 
where  service  was  actually  made  in  this 
case.  Hoice  the  words  in  the  return,  "at 
his  usual  place  of  abode,"  are  to  be  con- 
strued as  equivalent  to  the  language  of  the 
statute,  "at  his  last  usual  place  of  abode," 
and  this  means  at  his  actual  abode  when 
the  summons  is  served  upon  him. 

The  defendant  contends  that  the  return 
should  state  the  name  of  the  person  with 
whom  the  copy  of  the  summons  was  left. 
This,  undoubtedly,  would  be  better  practice; 
but  it  Is  not  required  by  the  statute,  and  we 
do  not  think  it  absolutely  essenUaL  The 
language  of  the  statute  in  regard  to  service 
of  a  summons  in  Justice  court  Is  unlike  that 
of  the  district  court;  the  requirement  of  the 
latter  being  that  a  copy  of  the  summons  be 
left  at  the  house  of  his  usual  abode,  "with 
some  person  of  suitable  age  and  discretion 
then  resident  therein,"  while  this  clause  Is 
entirely  omitted  from  the  section  relative  to 
service  of  a  summons  in  Justice  court  But 
the  return  goes  much  further  than  the  lan- 
guage of  the  statute  in  question,  and  shows 
that  the  summons  was  served  by  leaving  a 
copy  with  a  person  of  suitable  age  and  dis- 
cretion, who  was  then  residing  in  defendant's 
usual  place  of  abode.  If  there  was  any  de- 
parture from  the  requirements  of  the  statute 
in  the  return,  as  to  the  person  upon  whom 
the  summons  was  served,  it  was  because  It 
contained  more  than  the  precise  language 
which  the  statute  required.  That  the  name 
of  the  party  with  whom  the  copy  of  the 
summons  was  left  need  not  be  stated  in  the 
return,  was  held  In  Roblson  v.  Miller,  57 
Miss.  237.  Assuming,  then,  that  the  service 
of  the  summons  was  sufficient  the  court  ac- 
quired Jurisdiction;  and,  having  done  so,  did 
it  by  any  act  or  omission,  lose  that  Jurlsdlo- 
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tion?  Tbe  same  presumption  exists  In  favor 
of  the  regularity  In  the  ppoceedlngs  of  a 
Justice  of  the  peace,  where  he  has  Jurisdic- 
tion, as  In  courts  of  record.  Smith  t.  Vlc- 
torin,  54  Minn.  338,  56  N.  W.  47.  Mere  Ir- 
regularities In  practice,  even  If  apparent  on 
the  face  of  the  record,  do  not  make  the  Judg- 
ment void.  Van  Fleet,  ColL  Attack,  709. 
"Where  the  record  of  a  Justice  of  the  peace 
shows  on  Its  face  that  It  was  rendered  in 
the  absence  of  the  defendant,  and  without 
hearing  evidence,  although  a  statute  required 
him  to  hear  evidence  In  such  cases,  the  Judg- 
ment Is  not  void."  Same  authority,  page  747, 
and  authorities  there  cited. 

We  do  not  consider  the  question  of  whether 
the  defendant  could  make  a  collateral  attack 
npon  the  officer's  return  nixsn  the  summons, 
because  no  testimony  was  introduced  by  Che 
defendant  upon  this  point,  although  the  issue 
of  its  correctness  Is  raised  by  the  answer.  The 
other  questions  not  specifically  discussed  are 
V  mere  Irregularities,  which  do  not  make  the 
Judgment  void,  unless  the  alleged  omission 
of  the  plaintiff  to  execute  a  bond  to  the  de- 
fendant befbre  Judgment  was  rendered,  tmr- 
suant  to  the  provisions  of  section  5024,  Gen. 
St  1894,  was  Jurisdictional,  and  Invalidated 
the  Judgment  In  principle,  this  question  is 
not  different  from  that  In  Shawbhut  v.  Hil- 
ton, 7  Minn.  506,  where.  In  an  action  In  dis- 
trict court  it  was  held  that  it  was  not  es- 
sential to  the  validity  of  a  Judgment  obtained 
without  personal  service  of  the  summons  that 
the  Judgment  roll  should  disclose  the  fact 
that  the  security  was  filed  before  the  Judg- 
ment was  entered.  At  that  time  Oen.  St 
1858,  c.  60,  {  21,  subd.  8,  requlried,  "In  aU 
cases  where  the  summons  has  not  been  per- 
sonally served  the  plaintiff  before  Judgment 
is  entered,  must  file  or  cause  to  be  filed  sat- 
l8factoi7  security  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  money 
or  property  collected."  In  the  case  at  bar 
the  Judgment  does  not  disclose  the  fact  as 
to  whether  any  bond  was  filed,  or  not  before 
its  rendition;  and  the  defendant  offered  no 
testimony  to  show  that  as  a  matter  of  fact 
none  was  given.  He  therefore  failed  to  show 
affirmatively,  want  of  Jurisdiction  to  render 
the  Judgment  void  in  this  respect  The  bur- 
den was  upon  him  to  show,  affirmatively, 
want  of  a  bond,  although  we  do  not  pass 
upon  the  effect  of  this  defect  if  one  In  fact 
existed. 

The  defendant  further  contends  that  he  had 
paid  the  account  sued  upon  In  the  Justice 
court  many  years  before  this  action  was  com- 
menced. That  is  a  matter  which.  If  true, 
would  have  constituted  a  meritorious  de- 
fense in  the  original  action;  but  he  also  failed 
to  offer  any  evidence  upon  this  point  and  we 
do  not  concede  his  right  to  do  so  by  a  col- 
lateral attack  upon  the  Judgment  rendered 
upon  this  account  The  records  of  a  court 
of  a  Justice  of  the  peace,  where  he  lias  Juris- 
diction, are  Just  as  proof  against  collateral 
attacks  as  those  of  a  superior  court  of  record; 


and,  when  a  Judgment  is  ren^dered  in  such 
court  upon  the  merits.  It  cannot  be  shown 
collaterally  that  it  was  not  true  in  fact  See, 
also,  Gillltt  V.  Truai,  27  Minn.  528,  8  N.  W. 
767.  If  defendant  has  paid  the  account  it 
will  be  a  hardship  If  be  shall  be  compelled 
to  pay  It  again;  but  the  Judgment  has  been  a 
matter  of  public  record  for  a  period  of  near- 
ly 10  years,  and  he  falls  to  state  when  he 
first  knew  of  Its  existence,  and  it  does  not 
appear  that  he  has  taken  any  legal  meas- 
ures by  a  direct  proceeding  to  have  it  vacated 
or  enjoined  for  cause.  The  Judgment  ap- 
pealed from  is  reversed. 


BERRYHILL  v.  RESSBB  et  aL 
(Supreme  Court  of  Minnesota.  May  21.  189C.) 
Estoppel  ih  Pais. 
B.,  as  attorney  for  E.  &  D.,  obtained  a 
Judgment  against  C.  for  a  large  nun.  The 
Judgment  and  attorney's  aervices  not  being 
paid,  all  of  the  parties  met  and  made  a  settle- 
ment, whereby  R.  agreed  to  satlBf^  his  half  in- 
terest in  the  Judgment  by  accepting  from  C,  in 
payment  therefor,  a  much  less  sum  than  the 
face  value  of  his  interest  and  O.  promiaed  to 
pay  B.  the  share  of  iiis  attorney's  fees  agauwt 
R.,  which  B.  agreed  to  accept  in  lieu  of  R.'s 
indebtedness  to  him.  R.  performed  his  rart 
of  the  terms  of  the  settlement  and  C.  paid  him 
his  half  of  the  judgment  less  the  oiacoant. 
Held,  that  whether  there  were  ail  of  the  esseu- 
tial  requisites  of  a  novation  of  parties  was  im- 
material; that  B.,  by  his  conduct  and  agree- 
ment, was  estopped  from  maintaining  an  action 
R  gainst  R.  for  nis  sef vices. 

(Sylhibus  by  the  Court) 

Appeal  from  district  court  Ramaegr  coun- 
ty; William  Louis  Kelly,  Judge. 

Action  by  Charles  J.  BerryhlU  against  W^il- 
Ilam  O.  Resser  and  others.  Judgment  for 
dedlendants,  and  plaintiff  appeals.    Affirmed. 

Cyrus  J.  Thompson  and  Gharlea  J.  Berry- 
bill,  for  appellant  Ira  B.  Mills,  for  respond 
ents. 

BUCK,  J.  This  action  was  brongfat  to  re- 
cover for  professional  services  tendered  by 
the  appellant  for  the  respondent  and  one 
Davison,  as  plaintiffs,  against  one  Carney, 
as  defendant,  in  which  action  a  Judgment 
was  rendered  against  him  fbr  the  stun  of 
15,507,  and,  by  reason  of  accrued  Interest, 
the  total  amount  at  the  time  of  the  settle- 
ment herein  referred  to,  March  14,  1894,  was 
f5,728.65.  The  respondent  Resser,  claim-: 
that  on  that  date,  a  settlement  was  made 
between  all  of  the  parties  relative  to  said 
Judgment  which  settlement  he  alleges  in- 
cluded the  claim  of  the  appellant  Berryhill 
who  was  present  and  took  part  In  the  set- 
tlement and  then  claimed  that  he  had  au- 
thority to  represent  Davison  In  such  transac- 
tion. Davison  was  a  brother-in-law  of  Ber- 
ryhlU, and  at  one  time  they  were  partners  in 
the  law  business.  T^e  terms  of  the  settle- 
ment are  set  forth  in  the  defendants'  answer 
In  this  action,  and  that  part  thereof  fonnd  by 
the  trial  court  to  be  true  la  as  foUows: 
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"About  tbe  14th  day  of  March,  1894,  a  set- 
tlement was  made  between  the  plaintiff,  this 
defendant,  said  DarlBon,  and  Carney;  that 
at  such  settlement  the  plaintiff  represented 
himself,  and  stated  and  represented  that  he 
had  fnll  anthority  to  represent  and  bind 
said  Davison;  that  It  was  then  and  there 
agreed  by  and  between  said  plaintiff,  acting 
for  himself  and  for  said  Davison,  and  this 
defendant  and  said  Carney,  each  acting  for 
themselves,  that  said  Carney  should  pay  this 
defendant  one  thousand  dollars  ($1,000)  in 
cash,  and  give  his  note  to  this  defendant 
for  five  hundred  ($500)  dollars,  due  in  one 
year,  with  Interest  at  seven  per  cent..  In  full 
for  this  defendant's  Interest  In  said  Judg- 
ment, and  that  said  Carney  agreed  to  pay 
the  plaintiff  one  hundred  ($100)  dollars  in 
cash  within  sixty  days  from  the  day  of 
settlement,  and  to  deed  to  the  plaintiff  and 
said  Davison  the  aonth  one-half  of  section 
thirteen  (IB),  township  one  hundred  and 
forty-seven  (147),  range  flfty-flve  (53),  in 
Steele  county,  state  of  North  Dakota,  in  full 
satisfaction  of  said  Davison's  interest  in 
said  Judgment,  and  the  plaintiff's  claim,  if 
any,  against  this  defendant  for  the  services 
mentioned  in  the  complaint;  that,  relying  on 
said  settlement  and  on  the  statements  of 
plaintiff  that  he  had  authority  to  represent 
said  Davison,  this  defendant  accepted  the 
one  thousand  ($1,000)  dollars  in  cash  and  the 
five  hundred  ($5()0)  dollar  note  from  Carney, 
in  full  settlement  of  liia  Interest  in  said 
judgment." 

At  the  time  of  this  settlement,  Resser  ex- 
ecuted a  satisfaction  of  bis  lialf  interest  in 
the  Judgment,  amounting  to  the  sum  of 
$2,864.32,  the  satisfaction  being  drawn  and 
prepared  by  Berryhill,  who  also,  as  notary 
public,  took  Reaser's  acknowledgment  to  the 
same,  tbe  settlements  having  been  made  in 
the  ^ty  of  St.  PaoL  Resser  was  a  resident 
of  Fargo,  N.  D.,  and,  on  his  way  home,  he 
stopped  at  Brainerd,  where  be  saw  Carney, 
who  complied  with  the  terms  of  the  settle- 
ment, by  paying  Resser  $1,000,  and  giving 
him  bis  note  for  $500,  which  he  subsequent- 
ly paid.  There  being  some  defect  in  tbe 
satisfaction  prepared  by  Berryhill,  a  new 
one  was  executed  by  Resser  for  his  interest 
in  the  Judgment  He  left  Brainerd  on  the 
nlgbt  of  llarch  15,  1S84,  and  arrived  at  his 
home.  In  Fargo,  the  next  morning.  Subse- 
quently he  received  a  letter  from  Carney 
dated  Brainerd,  March  18,  1894,  inclosing  a 
telegram  from  Berryhill  in  the  following 
words:  "From  St  Paul  via  Brd.  To  Bngr. 
P.  Carney:  Dated  3—16—1894,  at  No.  6. 
Davison  declines  land  for  his  payment  Lien 
claimed  on  Judgment  Hold  bargain  with 
Resser.  Charles  J.  Berryhill."  Before  the 
receipt  of  this  telegram,  Resser  had  fully 
compiled  with  the  terms  of  the  settlement 
to  which  Berryhill  was  a  party,  had  released 
his  interest  of  $2,864.32  In  the  Judgment 
against  (3amey  for  $1,600,  which  Carney  had 
^d  him,  and  in  no  respect  was  he  guilty 


of  deceit  or  trickery,  but  had  actually  and 
in  evident  good  faith  carried  out  the  terms 
of  a  settlement  fully  assented  to  by  Berry- 
hill himself.  Whether  this  settlement  con- 
tained all  the  essential  requisites  of  nova- 
tion, so  that  the  indebtedness  from  Davison 
and  Resser  to  Berryhill  was  substituted  for 
an  Indebtedness  to  him  from  Carney,  we 
need  not  discuss  or  determine,  because  Ber- 
lyhill  having,  by  his  agreement  to  the  condi- 
tions of  the  settlement,  induced  or  consented 
to  Resser's  releasing  hts  Interest  In  tbe  Judg- 
ment for  about  60  per  cent  of  its  face  value, 
and  fully  performed  all  the  conditions  that 
he  agreed  to,  and  having  thus  been  placed 
in  a  position  whereby  he  could  not  regain 
his  original  standing  and  interest  the  doe- 
trine  of  estoppel  applies,  and  Berryhill  can- 
not after  such  conduct,  repudiate  the  terms 
of  this  settlement  as  against  Resser,  who 
had  a  right  to  rely  upon  the  agreement  Res- 
ser had  parted  with  a  vested  right  in  a 
large  Judgment  and  had  obtained  a  vested 
interest  or  right  in  $1,600,  obtained  from 
Carney  upon  the  strength  of  that  release. 
Grood  faith  and  equity  require  that  Resser 
should  be  protected  in  the  transaction. 

Mr.  Berryhill,  who  is  a  lawyer,  wrote  ft 
letter  of  March  16, 1894,  to  Resser,  in  which 
he  states:  "Mow,  I  shall  have  to  see  Carney 
again,  and  see  what  he  has  to  say  about  It 
As  usual,  the  middleman  gets  it  in  the  neck 
again,  for,  if  yon  have  settled  with  Carney, 
where  am  I  to  look  for  my  fees?  Yon  have 
your  money.  Carney  has  settled  with  yon 
upon  the  basis  of  paying  me  $400  for  my 
fees,  and,  if  I  get  nothing,  I  have  myself  to 
blame."  This  seems  to  be  corroboratory  of 
the  contention  of  the  respondent  and  of  the 
finding  of  the  court  below.  Mr.  Berryhill 
seems  to  have  performed  faithful  and  valua- 
ble services  for  Davison  and  Resser,  and 
ought  to  receive  compensation  therefor;  but, 
by  bis  agreement  he  has  deprived  himself  of 
the  right  of  recovery  against  Resser,  and, 
as  he  confesses  In  bis  letter,  he  ia  to  blame 
for  It    Judgment  affirmed. 


ST.  PAUL  TITLE  IN8DRANCB  k,  TRUST 

CO.  V.  JOHNSON  et  aL 
(Supreme  Conrt  of  Minnesota.    May  25, 1896.) 

TlTLB  or  HOHTOAOSB— RiOBTS  OP  Inscbbb— So»- 

ROOATIOy. 

The  defendant  Johnson  executed  a  real- 
estate  mortgage  to  secure  tbe  payment  of  his 
promissory  note,  and,  as  farther  security  for 
the  payment  of  the  note,  he  and  his  co-defend- 
ants executed  to  the  mortgagee  a  bond,  con- 
ditioned that  he  would  complete  a  certain  build- 
ing on  the  mortgaged  premises,  pay  and  dis- 
charge all  claims  for  labor  and  material  fur- 
nished for  the  building,  and  all  liens  on  account 
thereof,  and  indemnify  and  save  harmless  the 
mortgagee  from  all  such  claims  and  liens,  and 
from  aU  damage  or  loss  arising  therefrom,  in- 
cluding expenses  incurred  in  clearing  or  satis- 
fying the  same.  The  plaintiff  then  issued  ita 
policy  of  insurance  of  title,  guarantying  the 
mortgagee  that  his  mortgage  was  the  first  lien 
on  the  premises,  and  agreeing  to  indemnify  liim' 


Digitized  by  LaOO^^ie 


544 


87  NOETHWBSTERN  REPORTBK. 


(Minn. 


aeaiast  prior  Hens.  Johnson  haring  failed  to 
pay  certain  claims  for  labor  and  material  fur- 
nished for  the  completion  of  the  buildiiiR,  the 
finme  became  liens  on  the  premises  superior  to 
the  lien  of  the  mortgage.  Plaintiff,  as  insur- 
er of  the  title,  paid  off  these  liens,  and  obtained 
an  nssifrnment  of  the  bond  from  the  mortKagee. 
Held,  that  plaintiff  had  a  cause  of  action  on 
the  bond  to  recover  the  amoant  it  had  paid  out 
to  satisfy  the  liens. 
(SyUabua  by  the  Court.) 

Appeal  from  district  court,  Ramsey  cotin- 
ty;  Charles  D.  Kerr,  Judge. 

Action  by  the  Saint  Paul  Title  Insurance 
&  Trust  Company  against  Sverke  O.  John- 
son, Benjamin  F.  Knauft,  and  others,  on  a 
bond.  There  was  a  Judgment  for  plaintiff, 
and,  from  an  order  denying  a  new  trial,  de- 
fendant Knauft  appeals.     Affirmed. 

Westfall  &  Darragh,  for  appellant  Ste- 
vens, O'Brien,  Cole  &  Albrecht,  for  respond- 
ent. 

MITCHELL.  J.  The  defendant  Johnson 
borrowed  $4,000  from  the  Minnesota  Loan  & 
Trust  Company,  and  executed  to  that  com- 
pany his  promissory  note  for  the  amount,  se- 
cured by  a  mortgage  upon  the  lands  describ- 
ed in  the  complaint  At  the  same  time,  and 
as  further  security  for  the  payment  of  this 
note,  Johnson  and  bis  co-defendants  execut- 
ed to  the  loan  and  trust  company  a  bond, 
which,  after  reciting  the  execution  of  the 
note  and  mortgage  by  Johnson,  to  secure  a 
loan  for  the  purpose  of  erecting  and  complet- 
ing a  building  on  the  mortgaged  premises, 
was  conditioned  that  he  would  complete  the 
building,  pay  and  discharge  all  claims  and 
demands  for  labor  and  material  furnished 
for  the  building,  and  all  liens  on  account 
thereof,  and  indemnify  and  save  harmless 
the  loan  and  trust  company  from  all  such 
claims,  and  aU  Hens  on  account  of,  or  aris^ 
Ing  ont  of,  the  same,  and  from  any  and  all 
damage  or  loss  arising  therefrom,  including 
expenses  of  litigation  arising  therefrom,  or 
Incurred  In  clearing  or  satisfying  the  same. 
Thereafter  plaintiff  issned  to  the  loan  and 
trust  company  its  policy  of  insurance  of  ti- 
tle, guarantying  that  the  mortgage  already 
referred  to  was  a  first  Hen  on  the  premises, 
and  agreeing  to  Indemnify  the  mortgagee 
against  prior  liens.  It  was  provided  In  the 
policy  that.  If  the  plaintiff  should  be  com- 
pelled to  pay  any  sums  under  its  policy,  It 
should  be  subrogated  to  all  the  rights  of  the 
mortgagee,  its  successors  or  assigns,  under 
the  mortgage,  or  otherwise.  Thereafter  the 
loan  and  trust  company  assigned  the  mort- 
gage and  the  bond  referred  to  to  one  Peck. 
Peck  still  holds  and  owns  the  mortgage. 
Subsequently  certain  claims  for  labor  and 
material  furnished  for  the  construction  of 
the  building  on  tlie  mortgaged  premises  were 
adjudged  liens  thereon  superior  to  the  lien 
of  the  mortgage.  No  question  is  made  as  to 
the  existence  or  amount  of  these  liens,  or 
that  they  were  In  fact  superior  to  the  lien 
of  the  mortgage.  Plaintiff  thereupon  paid  and 


satisfied  these  liens,  as  it  was  boand  to  do 
under  its  policy,  and  obtained  from  Peclc  au 
assignment  of  the  bond.  It  then  brought 
this  action  on  the  bond,  to  recover  the  mon- 
ey which  it  had  expended  to  satisfy  the  liens. 
This  statement  of  the  facts  Is  all  that  is 
necessary  to  show  that  the  case  was  rightly 
decided  In  favor  of  the  plaintiff.  If  Peck, 
the  assignee  of  the  mortgagee,  had  paid  off 
the  liens,  he  would  have  had  a  cause  of  ac- 
tion on  the  bond  to  recover  the  amount  thtis 
paid  ont  He  would  not  have  been  compel- 
led to  wait  until  bis  mortgage  matnred,  and 
then  foreclose,  in  order  to  ascertain  If  the 
premises  would  bring  enough  to  pay  both  the 
mortgage  debt  and  the  amount  paid  to  dis- 
charge prior  liens,  and  then  sne  on  the  bond 
for  the  deficiency,  if  any.  Defendant's  coun- 
sel conceded  this  on  the  argument  The 
bond  may  be,  as  counsel  suggests,  one  of  in- 
demnity, and  that  the  obligee  must  allege 
and  prove  loss  or  damage.  But  that  loss 
or  damage  is  sustained  when  he  has  to  pay 
off  liens  on  the  property,  which,  by  the  terms 
of  the  bond,  the  obligors  should  have  paid, 
or  caused  to  be  paid.  Ono  of  the  conditions 
of  the  bond  was  that,  the  obligors  would  In- 
demnuy  the  obligee  from  any  expense  Incur- 
red in  clearing  or  satisfying  Hens  on  the 
property.  But  It  makes  no  difference  wheth- 
er the  holder  of  the  mortgage,  in  the  first  In- 
stance, paid  off  the  liens,  or  whether  the 
plaintiff  paid  them  off,  as  obligated  by  its 
policy.  Wtaoi  the  plaintiff,  aa  Insurer  of  the 
title,  paid  them  off,  it  was' entitled,  as  be- 
tween Itself  and  defendants,  to  be  subrogat- 
ed to  the  mortgagee's  rights  in  all  securities 
which  he  held  to  protect  his  Interest  as  mort- 
gagee against  the  liens.  As  between  the  mort- 
gagee and  the  plaintiff,  the  latter's  right  of 
subrogation  would  have  been  subject  to  the 
paramount  right  of  the  former  to  the  securi- 
ties, as  indemnity  against  other  liens;  but 
aa  the  holder  of  the  mortgage  has  voluntari- 
ly assigned  the  bond  to  the  plaintiff,  no  such 
question  is  involved  in  this  case.  Order  af- 
firmed. 


SAGE  V.  SWENSON. 
(Supreme  Court  of  Minnesota.    Hay  25,  1896.) 
Bailboad    Land    Ohant  —  Withdrawai.   trou 

EKTRT— ErfECT— iNDBMNITr   bASDS. 

L  While  a  land-grant  railroad  company 
has  no  vested  right  in  a  mere  executive  with- 
drawal from  entry  and  settlement  of  lands 
within  either  its  "place"  or  "indemnity"  lim- 
its, yet,  so  long  as  the  withdrawal  continues  in 
force,  the  lands  are  not  subject  to  entry  and 
settlement,  and  no  lawful  settlement  on  them 
ran  be  acquired. 

2.  Facts  considered,  and  Md,^  that  the  land 
In  controversy,  which  was  within  the  indem- 
nity limits  ofplaintiff's  assignor,  and  was  with- 
drawn in  1868,  was  never  restored  to  entry  and 
settlement,  and  that  its  sdection  by  the  nil- 
way  company,  in  1883,  for  indemnity  purposes, 
was  finally  accepted  and  approved,  and  th« 
land  certified  to  the  state  for  the  benefit  of  the 
company. 
(Syllabns  1^  the  Coort) 
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Appeal  from  district  court,  Stevoaa  county; 
C.  L.  Brown,  Judge. 

Action  by  Russell  Sage,  as  assignee  of  the 
Hastings  St  Daliota  Railway  Company, 
against  N.  S.  Swenson.  Judgment  for  plain- 
tiff.   Defendant  appeals.    AfBlrmed. 

Elmer  N.  MorrUl,  for  appellant-  Owen  Mor- 
ris and  Lyndon  A.  Smitli,  for  respondent 

MITCHELL,  J.  Xbls  action  involTed  the 
title  to  120  acres  of  land  situated  in  an  odd 
section  wltbin  the  "Indemnity  limits"  of  the 
Hastings  &  Dakota  Railway.  Sec  act  of 
July  4,  1866,  entiaed  "An  act  making  an  ad- 
ditional grant  <d  lands  to  tbe  state  of  Min- 
nesota to  aid  In  tbe  construction  of  railroads 
in  said  state"  (14  Stat  87).  Tlie  map  of 
"definite  location  of  the  line  of  road  having 
been  filed,  the  secretary  of  tbe  interior,  on 
Apnl,  1868,  withdrew  from  entry  the  odd- 
numbered  sections  within  both  the  10  and  20 
mile  "limits,"  as  permanently  established  by 
the  map  of  definite  location.  The  railway 
company  having  fully  completed  its  road, 
and  earned  the  grant,  and  it  having  been  as- 
wrtained  that  there  was  a  deficiency  of 
nearly  900,000  acres  of  the  lands  "In  place" 
within  the  10-mile  limits,  the  company,  on 
May  26,  1883,  appUed  to  select  a  large  quan- 
tity of  lands  (Including  the  tract  in  contro- 
versy) within  its  Indemnity  limits,  to  make 
op  this  deficiency,  tendering  the  requisite 
fees  and  fall  lists  of  lands  lost  within  the 
place  limits.  The  local  land  officers  reject- 
ed the  application,  because  of  the  alleged  pri- 
or rights  and  then  pending  application  of  the 
St  Paul,  Minneapolis  &  Manitoba  Railway 
Company  to  select  the  same  lands  as  Indem- 
nity nnder  its  grant.  From  this  rejection, 
the  Hastings  &  Dakota  Railway  Company 
appealed.  Pending  this  appeal,  and  In  May, 
ISOO,  under  the  railroad  adjustment  act  of 
March  3,  1887,  tbe  grant  was  adjusted,  and 
It  was  ascertained  that  the  grant  was  de- 
ficient for  more  than  the  entire  available 
lands  within  the  indemnity  limits  subject  to 
the  grant  This  controversy  as  to  the  lands, 
both  In  the  granted  and  Indemnity  limits  be- 
tw<>cn  the  two  railroad  companies,  continued 
pending  on  appeal  nntil  October  23,  1891, 
when  the  secretary  of  the  hiterlor  decided  In 
favor  of  tbe  Hastings  &  Dakota  Railway 
Company  as  to  lands  within  the  primary  lim- 
its, bnt  against  both  companies  as  to  their 
applications  to  select  lands  within  the  in- 
demnity limits.  The  ground  on  which  tbe 
secretary  rejected  the  selection  of  the  Hast- 
ings &  Dakota  Railway  Company  was  that 
it  had  not  "matched"  or  "mated"  each  spe- 
cific tract  selected  against  a  specific  tract 
lost  as  required  by  the  circular  of  the  in- 
terior department  Issued  November  7,  1879. 
This  requirement  had  been  exacted  on  the 
strength  of  some  dicta  In  the  case  of  Leaven- 
worth, L.  ft  G.  R.  Co.  V.  U.  S.,  92  U.  S.  733, 
which,  however,  were  soon  overruled  on  the 
circuit  by  Justices  Miller  and  Harlan,  and 
v.67K.w.no.5 — 35 


In  March,  1886,  by  the  supreme  court  of  tbe 
United  States,  In  Railroad  Co.  v.  Barney,  113 
U.  S.  626,  6  Sup.  Ct  606.  It  foUows  that 
the  Hastings  &  Dakota  Railway  Company 
had  fully  complied  with  the  law  In  making 
tbe  selections,  both  the  ground  on  which  the 
local  land  officers  and  that  on  which  the  sec- 
retary of  tbe  interior  rejected  them  being  er- 
roneous. Although  tbe  ruling  of  tbe  secre- 
tary of  tbe  interior  was  clearly  erroneous,  yet 
tbe  Hastings  &  Dakota  Railway  Company, 
immediately,  and  on  October  29,  liiui,  maue 
a  second  selection,  or  rather  amended  Its  pre- 
vious selection,  so  as  to  meet  the  requirement 
of  the  secretary.  This  was  accepted  by  the 
department,  and  the  lands  certified  to  the 
state,  and  by  the  state  conveyed  to  the  rail- 
road company.  In  the  meantime,  and  on  May 
28,  1891,  the  interior  department  restored  to 
the  public  domain  and  the  settlement  lands 
theretofore  withdrawn  within  the  indemnity 
limits  of  several  railroad  companies,  includ- 
ing tbe  Hastings  &  Dakota  Comi)any,  "not 
embraced  In  selections  heretofore  made  or 
applied  for  by  said  companies."  In  bis  in- 
structions to  the  local  land  officers,  tbe  com- 
missioner of  'the  general  land  office  directed 
that  "any  rejected  lists  by  the  company  pend- 
ing on  appeal  before  this  office  should  be 
noted  upon  your  records,  as  such  lands  are 
not  Included  In  the  restoration." 

The  defendant,  who  was  a  qualified  'home- 
steader, entered  upon  the  land  In  controversy 
on  May  25,  1890,  with  the  purpose  of  enter- 
ing it  as  a  homestead,  and  within  90  days 
thereafter  made  application  to  the  land  office 
to  enter  the  same,  which  was  rejected.  He 
made  a  similar  application  In  June,  1892, 
which  was  also  rejected.  The  plalntilf 
claims  that  the  ordinary  rule  with  respect  to 
lands  within  Indemnity  limits,  that  no  title 
passes  until  after  selection,  does  not  apply 
where,  as  In  this  case,  the  deficiency  within 
the  granted  limits  Is  so  great  that  all  the  in- 
demnity lands  will  not  make  good  the  loss. 
The  supreme  court  of  the  United  States  holds 
that  this  Is  true  as  between  two  railroad 
companies  claiming  under  different  grants. 
St  Paul  &  P.  R.  Co.  V.  Northern  Pac.  R.  Co., 
139  U.  S.  1.  11  Sup.  Ct.  389;  U.  S.  v.  Oolton 
Marble  &  Lime  Co,  140  U.  S.  615,  13  Sup.  Ct 
103.  This  may  be  because  both  grants  are, 
as  to  indemnity  lands,  mere  floats  until  se- 
lection. Hence  we  are  not  prepared  to  say 
that  the  same  rule  would  apply  to  the  facts 
of  the  present  case. 

But  upon  another  ground  the  decision  of 
the  court  below  was  clearly  right.     While  a 
land-grant  railway  company   has  no  vested 
right  In  a  mere  executive  withdrawal  of  lands 
for  its  benefit,  yet  the  decisions  both  of  the 
Interior  department  and  of  the  federal  courts 
are  uniform  to  the  effect  that,  so  long  as  tbe 
withdrawal  continues  In  force,  the  lands  are 
not  open  to  settlement  and  entry,  and  no  law- 
ful settlement  on  them  can  be  acquired.    This 
land  In  suit  was  withdrawn  from  entry  and 
settlement  in  1808,  and  was  expressly  except- 
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ed  fruin  the  order  of  restoration  made  In  1891, 
because  "It  was  embraced  In  selections  there- 
tofore made  and  applied  for"  by  the  Hastings 
&  Dakota  Railway  Company,  and  which,  al- 
though rejected,  were  "pending  on  appeal." 
Even  if  the  land  had  not  been  thus  excepted 
from  the  order  of  restoration,  it  seems  to  us 
that  the  result  would  have  been  the  same. 
The  railway  company's  selection  In  1883  was 
in  all  respects  a  full  compliance  with  the 
law,  the  grounds  on  which  it  was  rejected 
first  by  the  local  officers,  and  next  by  the 
secretary  of  the  Interior,  being  erroneous  and 
unauthorized.  The  company  had  done  all 
that  It  could  do,  and  all  that  It  was  in  law 
required  to  do,  to  perfect  its  title  to  the  land; 
and  It  failed  to  attain  its  right  solely  by  rea- 
son of  the  error  or  mistake  of  executive  offi- 
cers of  the  government.  Neither  was  the 
right  of  the  company  prejudiced  by  its  act  in 
October,  1881,  In  making  a  second  or  amend- 
ed selection  for  the  pu-pose  of  conforming  to 
an  unauthorized  requirement  of  the  secretary 
of  the  interior.   Judgment  affirmed. 


BROWN  et  al.  t.  PONTIAC  MIN.  CO.  et  al. 

SAME  T.  MESNARD  MIN.  CO.  et  al. 
(Snpreme  Court  of  Michigan.  June  2,  1896.) 
8E0o>fP  Appeal— Law  op  the  Casb. 
On  appeal  tfrom  an  order  Buataining  a 
demurrer  to  the  complaint  in  aproceeding  to 
dissolve  a  corporation  under  3  How.  Ann.  St. 
c.  124a,  the  act  was  declared  constitutional. 
Held,  that  the  decision  became  the  law  of  the 
case,  and  the  question  of  the  constitutionality 
of  the  act  could  uot  be  reconsidered  on  appeal 
from  a  decree  on  the  merits. 

Appeal  from  circuit  court,  Houghton  coun- 
ty, in  chancery;.  Jay  A.  Hubbell,  Judge. 

Separate  bills  In  equity  filed  by  Albert  L. 
Brown  and  William  J.  Riley  against  the  Pon- 
tlac  Mining  Company  and  others  and  against 
the  Mesnard  Mining  Company  and  others  to 
wind  up  the  affairs  of  the  said  corporations. 
From  a  decree  in  favor  of  complainants,  the 
defendants  in  both  cases  appeal.    Affirmed. 

For  former  repoi-t,  see  63  N.  W.  1000. 

A.  R.  Gray  (Thomas  H.  Talbot,  of  counsel), 
for  appellants.  Chadbourne  &  Rees,  for  ap- 
pellees. 

LONG,  C.  J.  The  bills  were  filed  in  these 
cases  September  27, 1893,  under  chapter  124a, 
3  How.  Ann.  St.  p.  3397,  to  wind  up  the  af- 
fairs, and  distribute  the  assets,  of  the  de- 
fendant corporations.  These  bills  were  de- 
murred to,  and  the  demurrer  sustained.  An 
appeal  was  taken  to  this  court  in  both  cases, 
and  the  appeal  heai-d  here  at  the  July,  ISO.'t, 
term,  and  Is  reported  in  63  N.  W.  1000.  The 
facts  are  fully  set  out  in  that  opinion.  The 
order  of  the  court  below,  sustaining  the  de- 
murrer to  the  bills,  was  overruled,  and  the 
cases  remanded  to  the  circuit,  with  permis- 
sion to  defendants  to  answer  over,  and  the 
causes  to  be  heard  on  the  merits.    They  have 


since  been  heard  In  the  clrcnlt.  and  the 
prayer  of  the  complainants  granted.  De- 
fendants now  appeal. 

One  of  the  questions  Involved  relates  to 
the  constitutionality  of  the  statute  under 
which  the  proceedings  were  bronght.  When 
the  causes  were  heard  on  demoirer  the 
same  question  was  raised,  and  decided  ad- 
versely to  the  contention  of  the  defendants, 
and  the  statute  was  then  held  valid.  It  is 
unnecessary  to  reiterate  what  was  then  said, 
or  the  reasons  then  given  for  upholding  the 
statute.  The  whole  matter  was  fully  treat- 
ed, and  the  order  then  made  became  the  law 
of  the  cases,  and  must  now  be  upheld.  We 
may  say  that  we  see  no  reason  for  changing 
the  conclusion  then  reached.  The  decree  of 
the  court  below  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


GNAU   V.    MASONS'  FRATERNAL  ACCI- 
DENT ASS'N  OF  AMERICA. 
(Supreme  Court  of  Michigan.     June  2,  1896.) 

Accident  Insdkakci!  —  Arbitbatiom   Clacsb  — 

Waiver  —  Assessugnt   Folict  —  Bcrdex  or 

pKOviNO  Amount  Realized  bt  Assessments. 

1.  A  clause  in  an  accident  policy  proTidiD; 
for  arbitration  before  action  is  waived  wbeiv 
the  company,  aftei  receiving  a  demand  for  tb« 
money,  and  a  threat  of  action  therefor,  madf 
no  request  foi  arbitration,  and  expressed  iu 
willingness  to  test  the  matter  in  the  courts. 

2.  In  an  action  on  a  fraternal  accident  pel 
icy  providing  that  the  company  should  not  be 
liable  in  an  amount  greater  than  that  realized 
from  the  assessment  of  the  members,  the  bur- 
den of  proof  is  on  the  company  to  show  tha*. 
the  amount  realized  by  the  assessment  was: 
less  than  the  amount  claimed;  the  matter  be- 
ing peculiarly  within  its  knowledge. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Caspar  Unau  against  the  Masons' 
Fraternal  Accident  Association  of  America 
on  a  policy  of  accident  insurance.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

E.  T.  Wood,  for  appellant.  Morgan  E. 
Dowllng,  for  appellee. 

LONG,  C.  J.  This  action  is  brought  upon 
an  accident  Insurance  policy  issued  to  the 
plaintiff  by  the  defendant  on  November  27. 
1889.  The  certificate  is  for  |500,  and,  amonp 
other  things,  it  is  agreed,  by  the  certiflcatt-. 
to  pay  to  the  plaintiff  the  sum  of  $25  p^r 
week,  for  a  period  not  exceeding  2C  weets. 
as  Indemnity  for  loss  of  time  resulting  from 
bodily  injury  during  the  life  of  said  certia 
cate,  through  external,  violent,  and  acci- 
dental means,  which  should,  independentlr 
of  all  other  causes,  Immediately  and  whoUv 
disable  him  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupation. 
At  the  time  the  certificate  was  Issued,  the 
plaintiff  was  a  merchant  engaged  In  the  hard- 
ware business  In  Detroit.  The  defendant 
was  incorporated,  under  the  laws  of  Massa- 
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chusetts,  as  a  mutual  Masonic  and  accident 
insurance  company.  Tbe  facts,  as  shown  up- 
on tbe  trial,  were  that  on  December  16,  1893, 
tlie  plaintiff  ascended  a  stepladder  In  his 
store,  for  the  purpose  of  placing  some  goods 
upon  a  shelf,  and  while  standing  upon  the 
ladder  the  fastening  at  the  bottom  acciden- 
tally brolce,  causing  him  to  fall  to  tbe  floor, 
fracturing  his  leg,  and  from  wblch  injury  be 
became  wholly  disabled  from  transacting  any 
business  for  a  period  of  20  weeks.  Plaintiff 
bad  kept  up  his  payments  upon  the  certifi- 
cate. On  December  18,  1883,  written  notice 
was  served  upon  the  company  of  the  acci- 
dent and  Injury,  and  on  Ifay  7,  1894,  the 
plaintiff  mailed  to  the  defendant  pi-oofs  of 
his  loss  and  damage  resulting  from  his  in- 
juries. In  June,  following,  he  wrote  the  de- 
fendant company  when  he  might  expect  to 
receive  his  money.  On  June  20th  the  secre- 
tary of  the  company  responded,  saying:  "In 
reply  to  yours  of  Jun«  16,  I  beg  to  say  that 
after  claims  are  reported  to  the  office  they 
are  put  into  what  is  known  as  the  'investi- 
crating  channel,'  to  be  thoroughly  looked  up 
before  they  are  presented  to  the  auditing 
committee  for  adjustment  Some  of  the  pa- 
pers in  your  case  have  not  yet  been  return- 
ed to  the  office.  For  that  reason  you  have 
beard  nothing  from  it  We  think,  however, 
tn  due  time  you  will  hear  from  It  through 
tbe  regular  channel."  On  August  29th  the 
plaintiff  again  wrote  the  secretary  of  the 
company,  asking  payment  of  his  claim.  In 
reply  to  this  the  secretary  wrote:  "I  beg  to 
say  that  the  reason  of  tbe  delay  in  your  case 
arises  from  the  fact  that  there  is  quite  a  dis- 
crepancy in  the  dates  given  in  the  papers  In 
your  case  received  at  this  office,  and  we  have 
written  to  find  out  the  reason  that  It  should 
occur.  As  soon  as  we  ascertain,  and  can 
straighten  out  these  matters,  we  will  advise 
you  again."  On  September  5th  the  plaiutiff 
again  wrote  as  follows:  "It  seems  to  me  this 
Is  a  very  small  discrepancy  to  worry  about 
for  nearly  four  months,  and  I  am  disgusted 
with  the  manner  In  which  you  do  business. 
My  claim  was  made  out  and  handed  in  ex- 
actly aa  you  dictated,  and  approved  by  your 
resident  surgeon,  and  there  Is  no  Just  cause 
why  you  should  withhold  the  payment  of 
same.  I  am  fully  decided  that  if  I  do  not 
hear  frran  you  immediately,  with  check  for 
amount  of  the  claim,  I  shall  put  the  matter 
Into  the  hands  of  my  attorney."  In  answer 
to  this  the  secretary  wrote:  "I  beg  to  say 
that  It  Is  evident  that  you  do  not  understand 
the  working  of  tbe  association,  as  I  do  not 
think  you  really  mean  that  you  will  put  your 
claim  Into  the  hands  of  yonr  attorney.  If 
that  were  really  the  fact  I  should  turn  all 
of  your  papers  over  to  our  attorneys,  and  the 
office  would  have  nothing  more  to  do  with 
it;  but,  presuming  that  you  do  not  under- 
stand that  there  is  some  error  somewhere  In 
the  papers,  I  am  sending  you  another  blank 
to  be  filled  out,  which  I  trust  you  will  attend 
to,  and  forward  at  as  early  date  as  possible. 


•  •  •  Trusting  that  I  have  made  the  mat- 
ter plain,  and  that  you  will  fill  out  tbe  blank 
which  we  are  sending  you,  and  return  at  an 
early  date,  I  remain,  Yours,  Sec."  The  plain- 
tiff then  placed  the  matter  In  the  hands  of 
his  attorney,  who  on  October  11th  wrote  the 
secretary,  and,  among  other  things,  stated: 
"Mr.  Gnau  declines  to  fill  out  the  blank  you 
sent  him,  marked  'Duplicate,'  for  the  reason 
that  he  has  already  filled  out  such  a  blank 
and  forwarded  it  to  you,  and  this  is  all  the 
law  and   his  contract   required  him   to  do. 

•  •  •  He  baa  cheerfully  met  every  require- 
ment of  his  contract  Ue  gave  you  due  no- 
tice of  the  accident  he  has  furnished  you 
with  good  and  sufficient  proofs  of  loss,  and 
the  time  has  elapsed  for  the  payment  of  his 
claim.  The  only  question  to  be  settled  is  tbe 
question  as  to  whether  you  intend  to  pay  his 
dalm,  and  he  requests  an  Immediate  an- 
swer." October  16th  the  secretary  answered 
this  letter,  saying:  "Mr.  Gnau  has  not  com- 
plied with  all  the  requirements  of  his  con- 
tract. I  am  returning  the  duplicate  blank  to 
him  to  be  filled  oat  which  I  trust  he  will  do. 
He  can  have  his  case  adjusted  very  much 
quicker  by  complying  with  the  rules  and  reg- 
ulations of  the  association,  which  he  agreed 
to  In  his  application,  than  to  do  otherwise. 
However,  if  he  Insists  In  putting  it  into  the 
courts  for  settlement,  we  shall  certainly  de- 
fend the  funds  of  the  association.  We  are 
entitled  to  ninety  days  after  satisfactory 
proof,  and  that  we  have  not  had,  up  to  the 
present  time."  Plaintiff's  attorney  thereaft- 
er wrote  for  a  copy  of  the  by-laws,  which 
was  furnished  him,  and  on  October  29th  for- 
warded a  statement  to  the  company,  from 
the  plaintiff's  attending  physician,  stating 
the  time  of  the  injury,  and  its  extent.  Noth- 
ing further  was  heard  from  the  company, 
when,  on  December  6th,  plaintiff's  attorney 
again  wrote,  asking  settlement  of  the  claim, 
to  which,  on  December  11th,  the  secretary 
wrote:  "Replying  to  yours  of  December  6, 
In  regard  to  the  case  of  Mr.  Gnau,  I  beg  to 
say  our  directors  desire  to  have  all  claims 
settled  up  before  January  1,  and  they  liave 
waited  very  patiently  for  his  blank  to  be 
duly  executed  and  returned  to  the  office. 
Will  you  kindly  see  that  he  docs  so.  We  in- 
close another  blank,  for  fear  that  he  may 
have  mislaid  the  former  one."  In  answer  to 
this,  plaintiff's  attorney  wrote  the  secretary 
that  a  suit  had  been  commenced,  and  said: 
"Mr.  Onau  regrets  the  necessity  of  suing,  but 
the  certificate  of  insurance  reqtiires  him  to 
bring  suit  within  a  year  from  tbe  day  of  the 
accident  Any  time  the  company  is  ready  to 
pay  the  claim,  tbe  suit  will  be  discontinued 
without  cost" 

The  by-laws  of  the  association,  by  section  3, 
provide:  "Any  disagreement  In  the  settle- 
ment of  losses  that  Is  not  provided  for  In  the 
application,  certificate,  occupation  manual  or 
by-laws,  may  be  settled  by  arbitration,  where- 
by the  Insured  shall  select  one  who  shall  be  a 
Mason  in  good  standing,  one  shall  be  selected 
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by  the  association,  and  these  two  shall  select 
a  third,  all  of  whom  shall  be  members  of  the 
Masonic  fraternity  in  good  standing,  and  shall 
constitute  a  board  of  arbitration."  Section  8 
of  the  certificate  reads  as  follows:  "No  legal 
proceedings  for  recovery  hereunder  shall  be 
brought  until  the  expiration  of  three  months 
after  receipt  by  the  association  of  acceptable 
proofs  of  loss;  and  the  association  shall  not 
be  required  In  any  case  of  disagreement  be- 
tween the  certlflcate  holder  and  the  bene- 
ficiary and  the  association  as  to  liability  to 
arbitrate  the  question  of  liability,  as  by  the 
rules  of  this  association  it  is  provided;  and  no 
suit  shall  be  brought  at  all  and  the  said  asso- 
ciation shall  not  be  bound  to  arbitrate  at  all 
unless  the  said  suit  is  brought  or  such  arbitra* 
tion  is  in  writing  demanded  within  one  year 
from  the  date  of  the  alleged  accident;  and 
no  suit  shaU  be  brought  in  any  case  except 
to  enforce  payment  of  the  award  of  the  said 
arbitrators  unless  the  association  refuse  to 
arbitrate."  The  certificate  also  provides  as 
follows:  'The  certificate  holder  shall  be 
bound  by  the  rules  and  regulations  of  this  as- 
sociation." And  farther:  "The  association  do 
not  agree  to  pay  any  certlflcate  holder  or 
beneficiary  la  any  case,  either  by  way  of  in- 
demnity or  benefit,  a  greater  sum  than  is  re- 
alized by  said  association  from  one  assess- 
ment of  two  dollars,  made  and  assessed  upon 
all  assessable  holders  of  certificates  assessa- 
ble at  the  date  of  the  accident;  and  further 
provided  that  no  Indemnity  or  benefit  shall 
be  due  or  payable  until  ninety  days  after  the 
receipt  by  the  said  association  of  satisfactory 
proof  of  loss." 

At  the  close  of  the  testimony,  defendant's 
counsel  requested  the  court  to  cbarge:  "(1) 
There  is  no  evidence  in  the  ease  that  said  as- 
sociation, from  one  assessment  of  two  dollars, 
made  and  assessed  as  aforesaid,  has  suffi- 
cient funds  to  pay  the  amount  claimed  by  the 
plalntitt,  and  that  such  proof  Is  necessary  to 
a  recovery.  (2)  The  con-espondence  and  evi- 
dence in  this  case  show  that  the  plaintiff  had 
not  furnished  to  the  defendant  satisfactory 
proofs  of  loss,  as  required  by  the  terms  of  the 
contract  of  Insurance,  and  the  verdict  should 
be  for  the  defendant  (3)  Under  the  eighth 
paragraph  of  the  contract  of  insurance,  no 
suit  can  be  maintained  until  after  an  arbitra- 
tion Is  had.  No  arbitration  has  been  had,  and 
defendant  has  not  refused  to  arbitrate.  This 
suit  was  therefore  prematurely  brought,  and 
your  verdict  should  be  for  the  defendant 
(4)  The  evidence  in  this  case  shows  that  the 
plaintiff  on  October  29,  1894,  practically  eon- 
ceded  that  the  proofs  of  loss  previously  fur- 
nished by  him  were  not  satisfactory,  by  fur- 
nishing the  defendant,  on  said  date,  other 
and  additional  proofs  of  loss.  I  charge  you 
that,  under  the  contract  of  insurance  between 
the  plaintiff  and  the  defendant,  the  loss.  If 
any,  Is  not  payable  by  the  defendant  untU 
ninety  days  after  receipt  of  satisfactory 
proofs  of  loss;  and  this  suit,  having  been 
commenced  before  the  expiration  of  said  nine- 


ty days,  la  premature,  and  yonr  verdict 
should  be  for  the  defendant  (6)  I  charge  you 
that  under  the  pleadings  and  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover." 
These  requests  were  refused  to  be  given.  In 
charge  to  the  Jury.  The  court  charged  the 
jury,  substantially,  that  the  right  to  arbitrate 
might  be  waived  by  the  defendant,  and  if 
they- found  by  the  evidence  that  the  company- 
did  mot  agree  to  arbitrate,  or  that,  by  any 
statement  made  by  it,  it  was  shown  to  be 
willing  to  go  Into  court,  and  adjust  the  mat- 
ter with  the  plaintiff  in  a  court  of  law,  and 
that  position  was  tai^en  by  the  company,  or 
the  authorized  agent  of  the  company.  In  deal- 
ing with  Mr.  Gnau  In  relation  to  the  claim, 
the  Jury  might  find  the  company  thus  Kfused 
to  arbitrate.  The  court  then  said:  "It  is  not 
necessary  that  this  refusal  should  be  made  in 
any  express  terms",  but  by  the  action  or  con- 
duct of  the  defendant  or  its  agents,  if  it  ex- 
pressed Its  willingness  to  try  this  case  in 
coiirt,  that  would  amount  to  a  waiver,  and 
that  the  terms  of  this  policy  had  been  com- 
plied with.  •  •  •  It  Is  your  privilege.  If 
you  find  those  facts  that  will  Justify  it,  to 
say  whether  or  not  the  defendant  did  refuse 
to  arbitrate,  within  the  meaning  of  this  pol- 
icy and  these  by-laws."  Upon  the  question 
of  furnishing  satisfactory  proofs  of  loss,  the 
court  stated,  substantially,  that  it  was  the 
duty  of  the  plaintiff  to  furnish  to  the  defend- 
ant proofs  of  loss  as  to  the  accident  that  hap- 
pened to  him,  and  the  disability,  and  every- 
thing that  was  required  under  the  policy  and 
by-laws;  that  it  was  the  duty  of  the  company 
to  speedily  noti^'  him  of  any  defects  in  the 
proofs  of  loss,  so  that  he  might  supply  theiu 
within  the  time  limited  in  the  policy,  and,  if 
the  company  was  derelict  in  that  it  could 
not  complain  that  such  proofs  were  not  fur- 
nished; that  the  company  could  not  so  delay 
the  proofs  as  to  bar,  or  interfere  with,  the 
assured's  right  of  recoveiy;  and  that  It  waa 
a  question  for  the  Jury  to  determine  whether 
anything  of  the  Idnd  had  been  done  by  the 
company.  The  court  further  stated  that^  the 
company  could  not  arbitrarily  say  that  it  waa 
not  satisfied  with  proofs  of  loss,  but  must 
show  why  it  was  not  satisfied,  and  such  ob- 
jection must  be  reasonable,  and  within  the 
terms  of  the  contract;  and  the  coort  stated, 
further:  "If  it  neglect  to  do  this  within  a 
reasonable  time,  then  the  right  to  recover  at- 
taches at  once  when  that  reasonable  time  has 
elapsed;  and  in  no  event,  I  charge  you,  can 
the  assured  be  required  to  wait  longer  than 
within  the  year  prescribed  by  the  policy,  and 
in  bringing  his  suit  he  had  to  bring  it  within 
a  year."  Under  this  charge  the  plaintiff  re- 
covered verdict  and  Judgment  for  $500. 

L  It  Is  apparent  that  there  was  no  request 
or  desire  on  the  part  of  the  defendant  to  have 
the  claim  arbitrated.  Instead  of  making  a 
claim  to  have  the  question  of  liability  arbi- 
trated, the  secretary,  when  a  demand  was 
made  for  the  money,  and  a  threat  made  to 
bring  suit,  stated  that  if  that  course  were 
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taken  by  tbe  plaintiff  the  company  wonid  put 
the  case  Into  the  hands  of  Its  attorneys,  and 
the  office  Would  hare  nothing  further  to  do 
with  the  matter.  The  court  very  properly 
left  the  question  of  waiver  of  snch  provision 
of  the  contract  to  the  Jury  to  determine. 
The  question  of  waiver  of  this  provision  was 
a  proper  one  for  the  Jury,  and  was  rety  fair- 
ly submitted  by  the  court 

2.  The  question  of  sufficient  proof  of  loss 
was  also  fairly  submitted  for  the  considera- 
tion of  the  Jury.  The  defendant  company 
could  not  arbitrarily  Insist  upon  further  proofs 
of  loss.  In  all  the  correspondence  had  In  ref- 
erence to  further  proof,  the  company  utterly 
failed  to  point  out  how  such  proofs  were  de- 
fective, or  what  further  information  was  de- 
sired. The  whole  correspondence  shows  a 
desire  to  delay  tbe  payment  and  put  the 
clalmaut  off  until  the  time  In  which  suit  could 
be  brought  had  expired,  and  the  Jtury  evi- 
dently found  that  the  conduct  of  the  com- 
pany was  without  excuse. 

3.  When  the  plaintiff  had  shown  his  right 
to  recover  for  the  accidental  injury,  if  the  de- 
fendant desired  to  contest  the  amount  on  the 
ground  that  one  assessment  would  not  pro- 
duce the  amount  claimed,  the  opportunity  was 
op^>n  to  it  The  burden  of  showing  the  mem- 
bership was  not  upon  the  claimant  These 
were  fticts  especially  within  the  knowledge 
of  the  defendant,  and  could  not  well  be  known 
to  the  plaintiff.  This  brings  the  case  out  of 
the  general  rule  that  the  party  holding  the 
affirmative  of  the  Issue  takes  the  onus  of 
proof.  The  proof  was  within  the  peculiar 
knowledge  of  the  defendant  and  could  read- 
ily have  been  shown.  The  case  falls  within 
the  rule  laid  down  in  People  v.  Swineford, 
77  Mich.  582,  588,  48  N.  W.  929,  and  cases 
there  dted.  The  Judgment  must  be  affirmed. 
The  other  Justices  concurred. 


JBNKINSON  V.  WINANS. 
(Supreme  Court  of  Michigan.     Jane  2,  1886.) 
Landlord   asd  Tknast  —  Attorkmknt  nuKiire 

TSNASOT — CuUKT  COMMISSIONBR — J(7KI80ICTION. 

1.  In  an  action  against  a  tenant  to  recov- 
er possession,  defendant  may  show  that,  aft- 
er the  commencement  of  the  tenancy,  anoUier 
obtained  a  paramount  tax  title  to  the  prem- 
ises, to  whom  he  attorned  upon  demand  for 
possession. 

2.  A  conrt  commissioner  has  no  jnrisdlc- 
tion  of  an  action  af^ainst  a  tenant  to  recover 
possession,  where  defendant  asserts  that,  after 
the  commencement  of  the  tenancy,  he  was 
obliged  to  attorn  to  one  who  procured  a  para- 
mount tax  title 

Error  to  circuit  court,  St  Clair  county;  Sam- 
uel W.  Vance,  Judge. 

Action  by  John  Jenklnson  against  Bert  E. 
Winans  to  recover  possession  of  certain  prem- 
ises. The  findings  of  a  court  commissioner 
were  affirmed  by  the  circuit  court,  and  defend- 
ant brhigs  error.    Reversed. 

Cyrus  A.  Hovey,  for  appellant  Frank 
Whipple,  for  appellee. 


LONG,  C.  J.  This  proceeding  was  com- 
menced before  a  circuit  court  commissioner  to 
recover  possession  of  certain  premises  which 
the  claimant  claimed  to  own  in  fee.  The 
commissioner  found  In  favor  of  the  claimant 
The  defendant  thereupon  removed  the  cause 
to  the  circuit  court  by  writ  of  certiorari,  whera 
the  findings  of  the  commissioner  were  af- 
firmed. The  cause  comes  to  this  court  by  writ 
of  error. 

It  appeared  before  the  commissioner  that 
the  claimant  was  the  owner  In  fee  of  the  land, 
and  leased  the  same  to  the  defendant  at  a 
rental  of  $9  per  month.  The  defendant  paid  the 
rent  to  claimant  for  a  time  under  his  lease, 
when  in  June,  1895,  he  refused  to  pay  any 
further  rent,  and  claimed  that  he  was  hold- 
ing the  premises  under  one  Laurence  O'Neill, 
from  whom  he  then  rented  the  premises  at 
the  rate  of  $5  per  month.  It  appeared,  fur- 
ther, that  O'Neill,  in  1893,  bid  in  the  premises 
at  a  tax  sale  of  that  year  for  the  taxes  of 
1891;  that  after  the  sale  to  him,  and  while  de- 
fendant was  in  possession  under  claimant,  he 
filed  a  petition  in  the  circuit  conrt  for  the 
county  of  St  Clair,  in  chancery,  where  the 
lands  where  situate,  for  a  writ  of  assistance. 
The  petition  for  the  writ,  together  with  the 
auditor  general's  deed  for  the  premises,  and 
the  decree  of  the  court  ordering  the  sale,  and 
also  a  written  demand  for  the  possession  of 
the  premises,  were  served  upon  Winans, 
whereupon  Winans  entered  into  a  lease  from 
O'Neill,  and  thereafter  the  petition  was  with- 
dtawn,  and  the  proceedings  for  the  writ  of 
assistance  were  dismissed.  From  the  retiun 
of  the  commissioner  It  appears  that  the  de- 
fense sought  to  be  made  by  Winans  there  was 
that  O'Neill  had  a  poramoimt  title,  and  that 
by  reason  of  his  (O'Neill's)  demand  of  posses- 
sion, defendant  had  the  right  to  treat  the  de- 
mand as  an  ouster,  and  thereafter  attorn 
to  O'Neill,  and  'that,  being  in  possession, 
by  reason  thereof,  under  the  lease  from 
O'Neill,  the  claimant  could  not  recover  pos- 
session from  him.  That  position  Is  sought  to 
be  sustained  In  this  court 

The  general  rule  is  stated  In  Byrne  v.  Bee- 
son,  1  Doug.  179,  as  follows:  "A  tenant  can- 
not dispute  the  title  of  his  landlord,  nor  by 
his  act  merely  change  the  tenure  so  as  to 
enable  himself  to  hold  against  his  landlord. 
He  cannot,  during  the  continuance  of  the 
lease  or  tenancy,  make  a  valid  attornment 
to  a  third  person."  This  doctrine  has  been 
reiterated  by  this  court  many  times  since. 
Lee  V.  Payne,  4  Mich.  106;  Blanchard  v. 
Tyler,  12  Mich.  389;  Ryerson  v.  Eldred,  18 
Mich.  12;  Fuller  v.  Sweet,  30  Mich.  237; 
Bertram  v.  Cook,  32  Mich.  518;  Perrin  v. 
Lepper,  34  Mich.  292;  Nlms  v.  Sherman,  43 
Mich.  45,  4  N.  W.  434.  In  the  case  last 
cited  it  was  said  by  Mr.  Justice  Cooley: 
"One  who  Is  a  tenant  in  fee,  it  Is  Justly  held, 
shall  not  dispute  tbe  title  under  which  be  has 
obtained  possession,  even  though  he  has 
since  acquired  better  title;  but  when  he 
has  surrendered  the  possession  obtained  by 
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means  of  tenancy,  he  may  at  once  turn  about 
and  tiy  title  with  big  late  landlord."  Though 
the  tenant  cannot  show  that  the  lessor  bad 
no  title  to  the  premises  when  the  tenancy 
commenced,  he  may  sbow  that  the  lands 
have  been  sold  at  tax  sales,  and  the  land- 
lord's title  thereby  extinguished.  The  es- 
toppel extends  only  to  the  title  which  the 
landlord  had  at  the  time  of  leasing.  If 
that  title  has  been  extinguished,  it  may  be 
shown;  for  then  the  landlord  has  no  right 
to  the  possession.  As  was  said  in  McGuffie  v. 
Carter,  42  Mich.  497,  4  N.  W.  211:  "The  rule 
Is  familiar  that  both  tenant  and  those  in  priv- 
ity, either  in  blood  or  estate,  are  estopped 
from  disputing  the  title  of  the  landlord,  or 
the  title  of  anyone  who  succeeds  to  his 
rights,  so  long  as  they  hold  the  possession 
originally  derived  from  him.  But  this  prin- 
ciple does  not  forbid  the  tenant  from  show- 
ing that  the  landlord's  title  has  expired,  or 
has  been  extinguished  by  his  own  act  or 
operation  of  law,"— citing  Lamsou  v.  Clark- 
son,  113  Mass.  348;  Fuller  v.  Sweet,  30 
Mich.  237;  Hilbourn  v.  Fogg,  99  Mass.  11; 
I>espard  v.  Walbridge,  15  N.  Y.  374;  Mount- 
noy  V.  Collier,  1  El.  &  Bl.  630,  16  Eng.  Law 
&  Eq.  232. 

But  in  this  case  the  commissioner,  while 
excluding  the  evidence  that  would  tend  to 
show  title  in  the  defendant,  continued  to 
take  cognizance  of  the  case,  and  to  try  and 
determine  the  rights  of  the  parties,  and 
awarded  restitution  to  claimant  When  the 
question  of  title  arose  by  the  proofs  offered, 
the  commissioner  should  have  dismissed  the 
proceedings,  as  he  had  no  jurisdiction  to  try 
the  question  of  title.  Butler  v.  Bertrand,  97 
Mich.  61,  56  N.  W.  842,  and  cases  there  cited. 
The  proceedings  before  the  commissioner 
must  be  quashed,  and  Judgment  of  the  cir- 
cuit court  be  reversed,  with  costs  of  both 
courts  in  favor  of  defendant. 

GRANT  and  MONTGOMERY,  JJ.,  did  not 
ait     The  other  justices  concurred. 


PEOPLE  V.  ELMER. 

(Supreme  Court  of  Michigan.     May  26.  189C.) 

Crihixai.  Law — Di«orukri.t  Conduct— Fohtdse 

Tbluno — Evidence— Trial— Di- 

RECTiNO  Verdict. 

1.  In  a  proBecution  of  defendant  for  being 
a  disorderly  person,  in  that  he  "pretended  to 
tell  fortunes,  adTertisements,  inserted  by  him 
in  newspapers,  wherein  he  professed  his  ability 
to  foretell  future  events,  and  offered  his  services 
to  the  public  for  that  purpose,  were  admissible 
to  establish  the  act  charged. 

2.  Where,  in  the  trial  of  a  criminal  case, 
the  (acts  are  undisputed,  and  are  suOicient  in 
law  to  constitute  the  crime  charKPd,  it  is  the 
duty  of  the  court  to  direct  a  verdict  of  guilty. 

3.  Under  a  charge  of  pretending  to  tell 
fortunes,  the  state  cannot  be  compelled  to  elect 
upon  which  particular  act  proven  it  will  rest 
the  prosecution,  the  offense  being  a  continuing 
one. 

Exceptions  from  circuit  court,  Ionia  coun- 
ty; Frank  D.  M.  Davis,  Judge. 


Arthur  Elmer  was  convicted  of  being  a 
disorderly  person,  and  brings  exceptions. 
Affirmed. 

The  respondent  was  convicted  of  being  a 
disorderly  person,  within  the  meaning  of 
section  1,  c.  51,  3  How.  Ana.  St,  in  that  he 
pretended  to  tell  fortunes.  The  complaint 
described  the  offense  as  a  continuing  one, 
and  alleged  it  to  have  been  committed  on 
July  23,  1893,  and  for  10  days  next  preced- 
ing. The  court  was  of  the  opinion  that  the 
undisputed  facts  established  the  offense,  and 
so  charged  the  jury,  and  directed  them  to 
find  a  verdict  of  guilty. 

On  July  23d  the  respondent  caused  to  be 
published  in  one  of  the  i>aper8  of  Ionia  a 
long  advertisement,  the  material  parts  of 
which  are  as  follows: 

"WIU  Arrive  at  Ionia,  Mich.,  July  23,  1893. 
A  modei^i  day  seer  is  now  in  the  ci^,  and 
can  be  consulted  on  all  conceivable  affairs 
of  life  and  human  destiny.  This  strange 
gift,  which  he  only  uses  to  the  advantage 
of  the  human  race,  excites  the  wonder  and 
admiration  of  the  most  skeptical,  and  will 
drive  doubt  from  your  mind,  and  slay  skep- 
ticism on  the  threshold  of  the  interview. 
Being  bom  with  this  marvelous  power,  and 
thoroughly  conversant  with  the  occult  sci- 
ence, his  revelations  are  truly  wonderful, 
and  acknowledged  to  be  of  the  highest  or- 
der. It  has  been  said  of  him:  'Never  in 
the  annals  of  clalrvoyancy  have  future 
events  been  so  truthfully  foret<dd.'  He  per- 
mits you  a  peep  through  the  keyhole  of  the 
mysterious  future,  by  which  you  may  ob- 
tain the  key  of  your  future  life  and  suc- 
cess. Advises  you  with  a  strange  certainty 
of  the  proper  course  to  pursue  in  life.  If 
business  affairs  concern  yon,  he  gives  ad- 
vice on  business  transactions,  lawsuits,  wills, 
mortgages,  speculations,  pension  claims,  and 
other  financial  difficulties.  If  affairs  of  the 
heart  or  emotions  of  love  Interest  you,  he 
gives  you  some  astonishing  revelations  of 
courtship,  marriage,  divorce,  and  domestic 
troubles.  Restores  lost  affection,  peace,  and 
confidence  to  lovers  and  discordant  families 
on  a  positive  guaranty.  Tells  the  name  of 
your  future  husband  or  wife,  and  date  of 
marriage.  Locates  lost  stolen,  and  buried 
property  and  treasures,  on  positive  guaran- 
ty. No  money  taken  until  goods  are  In  your 
possession.  Also  locates  friends  and  rela- 
tives. No  charge  until  you  find  them.  Psy- 
chometry,  or  soul  reading.  Doctor  gives  de- 
lineations of  character,  and  tells  what  you 
are  best  adapted  for." 

The  same  paper  contained  another  notice, 
which  reads  as  follows: 

"Will  Arrive  at  Ionia,  Mich.,  July  23,  1895. 
A  Modern  Day  Seer,  the  Noted  Dr.  Arthur 
Elmer,  Clairvoyant,  Trance  Medium,  and 
Healer.  Calls  you  by  name;  tells  you  what 
you  called  for;  can  grlve  yon  your  age,  even 
the  day  and  hour  you  were  bom;  tells  yoa* 
mother's  maiden  name;   date  of  your  mar- 
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riage;  how  many  children  yon  hare;  gives 
the  full  names  of  your  friends,  both  in  life 
and  beyond  the  grave;  the  name  of  the 
street  and  the  number  of  the  honse  In  which 
you  live;  glres  the  number  of  your  watch, 
check,  bank  note,  etc.;  tells  how  much  mon- 
ey you  have  in  your  pocket;  will  even  tell 
you  what  you  have  eaten  within  the  last 
twenty-four  hours." 

The  respondent  also  advertised  himself  as 
a  "magnetic  healer"  and  "clairvoyant  pliy- 
sician."  This  advertisement  was  accompan- 
ied by  several  letters  from  those  who  claim- 
ed to  have  been  treated  by  him  and  cured. 
Several  witnesses  testifled  that  they  went 
to  the  respondent;  that  he  pretended  to  go 
into  a  trance,  and  that,  either  while  in  it, 
or  after  he  came  out  of  it,  he  told  them  what 
would  happen  to  them  in  the  future.  One 
witness  testifled:  "He  said  the  reason  he 
went  into  a  trance  was  to  tell  the  future  and 
the  past"  The  Justice  of  the  peace  before 
whom  the  respondent  was  tried  testifled  that 
the  respondent  was  a  witness  for  himself 
upon  the  trial  in  Justice  court;  that  he  there 
testifled  that  be  had  advised  Mrs.  Webber, 
a  witness  for  the  people,  "to  leave  her  bus- 
band;  that  he  had  been  in  a  trance,  and 
had  seen  her  husband  in  the  act  of  killing 
her;  that  he  called  his  business  'prognosti- 
cating,' 'looking  into  the  future;'  not  'telling 
fortunes." "  The  only  testimony  offered  on 
the  part  of  the  defense  was  that  the  respond- 
ent informed  the  witnesses  whom  he  pro- 
IMsed  to  call  that  he  could  not  tell  fortunes. 
This  offer  of  testimony  was  rejected  by  the 
court,  upon  the  ground  that  it  did  not  tend 
to  contradict  the  case  made  by  the  people, 
and  that  it  was  immaterial  what  name  the 
respondent  applied  to  his  acta. 

Fred  A.  Maynard,  Atty.  Gen.,  and  R.  A. 
Hawley.  Pros.  Atty.,  for  the  People.  A.  A. 
Ellis  and  Chaddock  &  Scully,  for  defendant 

GRANT,  J.  (after  stating  the  facts).  1.  The 
undisputed  facts  In  this  case  established  the 
commission  of  the  offense.  It  is  idle  to  at- 
tempttodrawdlstlnctlons  between  professing 
to  iKJSsessa  power  and  pretend  injir  to  exercise 
that  power.  This  respondent  did  both.  The 
precise  point  is  decided  in  Penny  v.  Hanson, 
16  Cox,  Cr.  Cas.  173.  The  English  statute, 
under  which  conviction  was  had,  provided 
that  "every  person  pretending  or  professing 
to  tell  fortunes  •  •  •  shall  be  deemed  a 
rogue  and  a  vagabond."  6  Gteo.  IV.  c.  83, 
f  4.  The  circular  upon  which  the  respond- 
ent was  convicted  stated  that,  "by  the  po- 
sitions of  the  planets  in  the  nativity,  and 
their  aspects  to  each  other,"  be  was  enabled 
to  forecast  future  events.  This  circular  had 
been  Issued  in  response  to  au  advertisement 
as  follows:  "Wanted— Every  one  to  have 
their  own  nativity  cast  yearly.  Advice  giv- 
en, and  astrological  questions  answered." 
The  court,  in  deciding  the  case,  said:  "No 
person  who  was  not  a  lunatic  could  believe 


he  [the  respondent]  possessed  such  power. 
•  •  •  The  advertisement  and  circular 
amounted  to  pretending  and  profession  to 
tell  fortunes."  This  language  Is  especially 
applicable  to  this  case.  No  sane,  intelligent 
Juror  could  come  to  any  other  conclusion 
than  that  reached  by  the  circuit  judge. 

2.  No  intent  was  Involved.  The  offense 
was  a  misdemeanor.  In  such  cases,  when 
the  facts  are  admitted  or  are  undisputed, 
it  is  the  duty  of  courts  to  Instruct  juries 
that  the  facts  proven  constitute  the  offense. 
There  was  no  question  of  fact  for  the  jury 
to  pass  upon.  The  conclusion  is  one  of  law, 
and  not  of  fact.  Guilt  follows,  as  a  matter 
of  law,  when  the  facts  are  undisputed.  This 
point  is  ruled  by  People  v.  Neumann,  85 
Mich.  08,  48  N.  W.  200,  where  this  court 
said,  speaking  through  Justice  Morse:  "In 
this  state,  where  a  judge  has  directed  a  ver- 
dict of  guilty,  and  the  jury  have  followed 
such  direction,  and  the  facts  are  admitted 
or  undisputed,  and  the  only  question  is  one 
of  law,  applied  to  such  facts,  a  new  trial 
will  not  be  granted  if  the  Judge  was  right 
in  his  oppllcation  of  the  law." 

8.  As  already  stated,  witnesses  for  the 
people  had  testifled  to  specific  acts  of  pre- 
tending to  tell  fortunes,  for  which  some  of 
them  had  paid.  The  defense  requested  the 
court  to  compel  the  prosecution  to  elect  up- 
on which  one  of  these  conviction  was  asked. 
The  court  refused.  The  ruling  was  correct. 
The  offense  was  a  continuing  one,  and  any 
acts  to  sustain  the  general  charge  were  ad- 
missible. But,  if  this  were  not  so,  the  re- 
spondent was  not  prejudiced,  because,  aside 
from  these  specific  acts,  the  advertisement 
itself  constituted  the  offense.  The  convic- 
tion is  affirmed. 

LONG,  C.  J.,  did  not  sit  The  other  Jus- 
tices concurred.  ' 


PACKARD  et  al.  v.  KINGMAN  et  al. 

(Supreme  Court  of  Michigan.     May  26,  1806L) 

Tbcst— WiLir— CossTROCTioN— Powans  o» 
Tkustbbs. 

A  testator,  who  bad  large  business  in- 
terests and  outstanding  obligations,  by  his  will 
devised  and  bequeathed  all  his  estate  to  his  ex- 
ecutors in  trust,  for  the  term  of  five  years, 
with  full  power  to  soil  and  mortuaBe,  the  will 
containing  the  further  recital:  "My  object  in 
creating  the  aforesaid  trust  is  in  order  that 
my  estate  may  be  kept  together  in  the  man- 
ner therein  provided  until  my  various  business 
interests  can  be  closed  up  advantageously  to 
my  said  estate."  Held,  that  the  will  created  a 
trust,  which  authorized  the  trustees  to  extend 
and  renew  indebtedness  of  the  testator,  and  to 
execute  new  notes  binding  on  the  estate  for 
money  to  pay  maturing  indebtedness,  in  the  le- 
gal discretion  of  the  trustees. 

Appeal  from  circuit  court,  Calhotm  county, 
in  chancery;  Clement  Smith,  Judge. 
Action  by  Mitchell  N.  Packard,  Howard  R. 
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Kingman,  Bralniird  T.  Skinner,  and  Steven 
S.  Hulbert,  as  eseciitors  of  the  will  of  Rich- 
mond Kln;;man,  deceased,  against  Caroline 
B.  Kingman  and  others,  heirs  and  beneficia- 
ries of  said  decedent,  praying  a  construction 
of  the  will.  From  the  decree,  defendants  ap- 
peal.   Affirmed. 

Lk  E.  Clawson,  for  appellants.  Hulttert  Se 
Mecbem,  for  appellees. 

HOOKER,  J.  The  complainants  are  exec- 
utors of  the  estate  of  Richmond  Kingman, 
and  file  the  bill  in  this  cause,  asidng  a  con- 
struction of  his' will  ttiat  shall  settle  their 
power  to  make,  execute,  and  dellyer  nego- 
tiable paper  and  pledges  of  the  property  of 
said  estate  that  shall  be  binding  upon  said 
estate,  for  the  purpose  of  extending  indebt- 
edness secured  by  such  paper,  made  by  the 
testator,  and  also  for  the  purpose  of  obtain- 
ing money  wherewith  to  pay  such  maturing 
paper.  All  persons  interested  in  said  estate 
are  adults,  and  all  are  made  parties  defend- 
ant, except  Howard  Kingman,  who  is  the  son 
of  the  testator,  and  one  ot  said  executors, 
and  who  Joins  as  comi)lalnant  All  of  the 
four  persons  named  in  the  will  as  executors 
qualified  as  such,  but  one  resigned,  and  an- 
other died,  and  their  places  were  filled  by 
appointment  by  the  probate  court  All  of 
the  allegations  of  the  bill  are  admitted  by 
the  defendants,  who  all  appeared  and  an- 
swered. The  answer,  however,  contains  the 
following  paragraphs,  viz.:  "(11)  These  de- 
fendants jointly  and  severally  state  to  the 
court  that  they  are  respectively  each  pos- 
sessed of  a  separate  and  independent  estate 
assigned  and  apart  from  and  In  addition  to 
such  estate  as  may  come  to  them,  and  to 
which  they  are  respectively  entitled,  under 
the  said  will  of  the  said  Richmond  Kingman, 
deceased,  and  do  &ot  desire  in  any  improper 
way  to  create  or  add  to  the  perplexities 
which  the  complainants  are  meeting  in  the 
administration  of  said  estate;  but  that,  nev- 
ertheless, these  defendants,  each  and  every 
one,  stand  strictly  on  their  legal  rights  under 
said  will,  according  to  the  phraseology  there- 
of, and  the  true  intent  and  meaning  thereof, 
as  set  forth  by  said  instrument  Itself,  and 
not  otherwise,  and  state  and  represent  to  the 
court  that  if  the  effect  of  said  Instrument  is, 
in  law  and  under  the  facta  which  are  in  said 
bill  alleged  and  by  these  pleadings  admitted, 
to  give  to  the  complainants  herein  the  power 
which  they  claim  under  the  eleventh  clause 
of  said  bill,  these  defendants  will  willingly 
submit  to  and  abide  by  such  construction 
and  adjudication;  but  that  these  defendants 
have  declined,  and  do  decline,  to  commit 
themselves  to  any  construction  of  said  will 
except  such  as  the  court  of  competent  juris- 
diction may  determine  and  announce.  (12) 
These  defendants,  further  answering,  admit 
that  complainants  are  entitled  to  a  construc- 
tion of  said  win,  and  join  in  the  request  for 
«  constmetlon  of  said  will  as  prayed  for,  and 


pray  that  their  reasonable  costs  and  charRw 
in  this  behalf  may  be  borne  by  and  paid  oat 
of  said  estate,  and  not  by  them  Indirld- 
ually." 

The  question  In  this  case  Is  whether  Ou 
power  claimed  Is  confided,  by  the  will,  to  the 
complainants. 

The  following  is  a  copy  of  said  will,  ex- 
cept the  formal  parts: 

"First  After  the  payment  of  my  Just  debts 
and  funeral  expenses,  I  give,  devise,  and  be- 
queath unto  Roldon  P.  Kingman,  Howard  R. 
Kingman,  and  Fred  M.  Wadleigh,  all  of  Cal- 
houn county,  Michigan,  and  Mitchrll  X. 
Packard,  of  the  city,  county,  and  state  of  New 
York  (the  execators  of  this,  my  will,  here- 
inafter named),  and  to  the  survivors  aad 
survivor  of  them,  or  to  such  of  them  as  may 
from  time  to  time  qualify  as  such  executor*, 
and  to  their  successors  and  assigns,  all  ot 
my  estate  and  property,  real,  personal,  and 
mixed,  of  whatsoever  kind  and  description, 
and  wheresoever  situate.  In  trust,  nevertijo- 
iess,  for  the  uses  and  purposes  following  and 
herein  stated,  and  no  other,  that  is  to  any: 
That  my  said  executors  take  possession  of 
all  my  said  estate  and  property  as  aforesaid, 
and  to  hold  the  same,  and  to  collect  the  rents 
and  profits  thereof  arising  from  my  said  es- 
tate and  property  during  all  the  time  thej 
hold  the  same;  and  to  sell  and  dispose  of  mv 
said  estate  and  property,  or  so  much  and  racb 
parts  thereof  as  they  may  deem  for  the  be«t 
interests  of  my  estate;  and  to  invest  my  said 
estate  and  any  of  the  Income  thereof  in  such 
manner  as  they  shall  deem  Judicious,  and  in 
such  securities  as  they  may  see  fit;  and  to 
reinvest  the  same  so  often  as  may  be  neces- 
sary; and  that  such  securities  may  be  other 
than  those  prescribed  by  statute  or  law  for 
the  Investment  of  trust  estates,  any  statute  or 
law  to  the  contrary  notwithstanding.  And  I 
do  hereby  give  to  my  said  executors,  or  to 
such  of  them  as  may  from  time  to  time  qual- 
ify as  such  executors,  and  to  their  successors 
and  assigns,  full  power  and  authority  to  grant, 
alien,  bargain,  sell,  convey,  mortgage,  lease, 
and  assign  all  or  any  of  my  said  estate,  real, 
personal,  and  mixed,  to  any  person  or  per- 
sons, and  their  heirs  and  assigns,  forerer,  by 
all  and  every  such  lawful  ways  and  means  In 
law  as  to  them  and  their  counsel  learned  in  the 
law  shall  seem  fit  or  necessary.  And  in  case  of 
sale  of  any  part  of  my  said  estate,  whether 
real  or  personal,  I  direct  that  it  may  be  either 
at  public  or  private  sale,  as  to  my  said  exec- 
utors may  seem  best  and  most  Jndiclons;  and 
in  carrying  out  the  provision  of  this,  my  will. 
I  hereby  authorize  and  empower  my  said  ex- 
ecutors to  make,  execute,  and  deliver  all  nec- 
essary deeds,  mortgages,  leases,  releases,  anti 
other  papers  (provided  that  nothing  heivtn 
contained  shall  authorize  my  said  executors 
to  lease  any  of  my  real  estate  beyond  the 
time  herein  fixed  for  the  termination  of  this 
trust).  Out  of  the  interests.  Incomes,  and 
profits  which  shall  accrue  from  my  estate  so 
held  in  trust  as  aforesaid,  I  will  and  direct 
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the  f(dIowlng  gams  to  be  paid  to  my  wife  and 
chlldreo.  In  aemlannnal  payments,  daring  the 
continuance  of  the  trust  herein,  and  I  give, 
devise,  and  bequeath  to  my  said  wife  and  chil- 
dren out  of  said  interests,  incomes,  and  prof- 
Its  as  follows,  to  wit:  To  my  wife,  Caroline 
B.  Kingman,  the  sum  of  five  thousand  dollars 
per  year;  to  my  daughter,  Emily  K.  Taf t,  the 
sum  of  sixteen  hundred  and  sixty-six  dollars 
and  sixty-six  cents  per  year;  to  my  son  How- 
ard R.  Kingman,  the  sum  of  sixteen  hundred 
and  sixty-six  dollars  and  sixty-six  cents  per 
year;  and  to  my  son  Richmond  T.  Kingman, 
the  sum  of  sixteen  hundred  and  sixty-six  dol- 
lars and  sixty-six  cents  per  year.  Should  my 
said  wife  or  any  of  my  said  children  die  dur- 
ing the  continuance  of  this  trust,  her  or  his 
portion  or  share  of  said  interests,  incomes, 
and  profits  shall  be  paid  to  her  or  his  heirs 
and  assigns.  The  trust  herein  and  hereby 
created  in  this  clause  of  my  will  shall  termi- 
nate &re  years  from  the  date  of  the  probating 
of  my  will  in  the  county  of  which  I  may  die 
a  resident;  and  my  object  in  creating  the 
aforesaid  trust  is  in  order  that  my  estate  may 
be  kept  together  in  the  manner  herein  pro- 
vided until  my  various  business  interests  can 
be  closed  up  advantageously  to  my  said  es- 
tate, and  administered  upon  by  my  executors 
and  trustees  for  the  liest  interests  of  my  wife 
and  children,  and  judging  that  that  length  of 
time  wUl  be  necessary  so  to  do. 

"Second.  Upon  the  termination  of  the  trust 
created  in  the  preceding  clause  of  this,  my 
will,  I  hereby  direct  my  executors  and  their 
successors,  and  their  successors,  and  the  siir- 
vivor  and  survivors  of  them,  or  such  of  them 
as  may  from  time  to  time  qualify,  and  to 
their  successors,  to  divide  my  said  estate  and 
property  into  four  equal  portions.  And  I 
hereby  give,  bequeath,  and  devise  the  first 
part  or  portion  thereof  to  my  said  wife,  Car- 
oline B.  Kingman,  and  her  heirs  and  assigns, 
forever;  and  the  second  imrt  or  portion  there- 
of to  my  daughter,  Emily  K.  Taf  t,  and  to  her 
heirs  and  assigns,  forever;  and  the  third  part 
or  portion  thereof  to  my  son  Howard  R.  King- 
man, and  to  his  heirs  and  assigns,  forever; 
and  the  fourth  or  remaining  part  or  portion 
thereof  to  my  son  Richmond  T.  Kingman, 
and  to  his  heirs  and  assigns,  forever. 

"Third.  The  legacies  and  bequests  hereinbe- 
fore made  to  my  said  wife,  Caroline  B.  King- 
man, are  made  to  her,  and  are  to  be  by  her 
received,  in  lieu  of  all  rights  of  dower,  home- 
stead, and  support 

"Fourth.  I  hereby  nominate  and  appoint 
Boldon  P.  Kingman,  Howard  R  Kingman, 
and  Fred  M.  Wadleigh,  all  of  said  county  of 
Calhoun,  Michigan,  and  Mitchell  N.  Packard, 
of  the  city,  county,  and  state  of  New  Yorli:, 
and  the  survivors  of  them,  or  such  of  them  as 
jibalt  at  any  time  qualify,  to  be  the  executors 
of  this,  my  wiU,  and  trustees  of  my  estate,  aa 
herein  provided;  and  it  is  my  wish  and  will 
that  my  said  executors  shall  not  be  required 
to  execute  any  bond  or  security  for  the  faith- 
ful performance  of  their  duties  as  executors 


and  trustees,  and  they  shall  not  be  held  liable 
tor  any  losses  to  my  estate  except  by  their 
own  willful  default." 

It  is  asserted  that  this  will  should  be  con- 
strued in  the  light  of  the  circumstances  sur- 
rounding Its  execution;  and  the  following 
facts  appear,  both  by  admissions  contained 
in  the  answer  and  by  the  depositions  of  wit- 
nesses acquainted  with  the  facts:  Richmond 
mngman  died  January  26,  1895,  and  his  will 
was  admitted  to  probate  February  28,  1895. 
All  of  the  executors  qualified.  Wadleigh,  one 
of  the  executors,  resigned  September  24,  1895; 
and  R.  P.  Kingman,  another  of  said  execu- 
tors, died  December  17,  1895.  The  probate 
court  appointed,  as  their  respective  success- 
ors, S.  S.  Hulbert,  October  8,  1895,  and  Braln- 
ard  T.  Skinner,  February  7, 1896;  and  letters 
testamentary  were  duly  issued.  Subsequent- 
ly, upon  petition  to  the  circuit  court  in  chan- 
cery, the  four  executors  were  appointed  ex- 
ecutors and  trustees,  upon  an  ex  parte  appllr 
cation  by  them,  and  such  action  was  certi- 
fied to  the  probate  court  Richmond  King- 
num  had  a  large  estate,  including  farms  In 
Dakota,  aggregating  $100,000.  Among  his  as- 
sets was  $50,000  of  stock  in  the  Pneumatic 
Torpedo  &  Construction  Company,  a  corpora- 
tion of  the  state  of  New  York,  engaged  in  the- 
production  of  the  "Zallnsky  Dynamite  Gun." 
He  also  had  bonds  of  said  corporation  to  the 
amount  of  $32,000.  He  also  held  stock  to 
the  amount  of  $46,000  in  the  Duplex  Prlntlng- 
Press  Company,  a  Michigan  corporation,  at 
Battle  Creek,  Mich.  He  was  active  in  the 
management  of  both  of  these  concerns,  and 
lent  his  name  and  credit  to  them.  At  the 
time  the  will  was  made,  in  July,  1894,  and  at 
his  death,  his  name  was  upon  large  amounts- 
of  negotiable  paper,  for  money  loaned  by. 
banks  and  private  capitalists  to  said  Duplex. 
Printing-Press  Company,  said  Pneumatic  Tor- 
pedo &  Construction  Company,  and  for  hlS: 
other  various  business  Interests;  In  scHne- 
cases  as  sole  and  original  maker,  bt  some 
cases  as  Joint  ntaker  with  others,  but  In  the- 
majority  of  cases,  and  to  the  largest  amounts, 
as  indorser  with  other  stockholders  of  said: 
Duplex  Prlntlng-Press  Company  and  said 
Pneumatic  Torpedo  &  Construction  Company, 
and  i>apers  principally  made  by  said  respec- 
tive companies  for  moneys  used  and  to  be- 
used  by  said  respective  companies  in  their 
legitimate  and  chartered  business. 

The  bill  alleges,  and  it  is  admitted  as  well 
as  proved,  that  said  Richmond  Kingman,  de- 
ceased, well  knew  that  said  paper  upon  which 
ills  said  name  was,  as  aforesaid,  was  and 
would  be  falling  due  from  time  to  time  in 
various  sums  and  amounts,  in  the  hands, 
of  the  said  various  banks,  money  lend- 
ers, and  private  capitalists;  that  a  prime  and 
primary  object  of  said  Richmond  Kingman, 
deceased,  la  so  creating  said  five-years  trust 
was  to  enable  his  executors  and  trustees  to. 
pledge,  bind,  and  charge  the  credit  resources, 
and  assets  of  his  estate,  real  and  personal,  in. 
extending  and  renewing,  as  well  as  paying,. 
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obligations  and  eridences  of  debt  outstanding 
as  aforesaid,  upon  which  his  name  was  as 
aforesaid,  and  in  giving  new  evidence  of 
deirt  therefor,  and  in  raising  new  ftinds  with 
which  to  carry  on,  develop,  and  bring  to  com- 
pletion his  various  enterprises,  all  within  the 
flve-years  limit,  and  all  within  the  discretion 
of  his  said  executors  and  trustees;  tlmt  In 
spite  of  the  intention  of  said  Richmond  King- 
man, deceased,  and  the  terms  of  said  will, 
the  sundry  money  lenders  and  capitalists  who 
hold  the  paper  upon  which  the  name  of  said 
Richmond  Kingman,  deceased,  was  nt  the 
time  of  his  death,  decline  to  accept  renewals 
of  negotiable  paper  and  promises  to  pay 
which  bore  the  name  of  said  Richmond  King- 
man, deceased,  and  decline  to  loan  new  funds 
when  complainants  offered  and  tendered 
promises  to  pay  and  negotiable  paper  made 
by  complainants,  as  executors,  administra- 
tors, and  trustees,  to  bind  and  charge  the  as- 
sets of  said  estate  in  extensions,  renewals,  or 
In  the  making  of  new  paper  and  the  borrow- 
ing of  new  funds,  while  still  other  banks  and 
money  lenders  are  willing  to  take  the  signa- 
tures of  complainants  as  binding  and  char- 
ging said  estate  for  the  purposes  aforesaid; 
but  complainants,  by  reason  of  the  doubts 
which  have  been  expressed  In  regard  to  their 
power  and  authority  under  said  trust  and 
said  will,  are  afraid  to  sign  their  names  in 
the  capacities  aforesaid,  upon  promises  to 
pay,  for  fear  that  It  might  be  held  that,  un- 
der the  language  of  the  will,  they  would  not 
have  the  authority  and  power  to  bind  said 
estate,  and  that  the  result  of  such  acts  upon 
their  part  would  be  to  only  bind  and  charge 
themselves,  personally  and  individually,  for 
matters  In  which  they  would  have  no  per- 
sonal interest  whatever;  that  they  are  In 
great  doubt  and  perplexity  as  to  the  proper 
course  which  they  should  pursue,  lest,  on  the 
one  band,  they  may  be  held  recreant  to  their 
trust,  in  not  carrying  on  said  enterprise,  and 
enhancing  the  value  of  the  assets  of  said  es- 
tate, if  the  proper  construction  of  the  will  be 
such  as  to  give  them  authority  to  renew,  ex- 
tend, and  borrow  new  funds,  as  aforesaid,  if 
in  their  discretion  they  see  fit  so  to  do,  and, 
on  the  other  band,  lest,  if  they  should  make 
and  put  out  such  promises  to  pay,  they  might 
Involve  themselves  and  the  estate  in  expen- 
sive and  protracted  litigation  by  reason  of 
the  will  being  held  not  to  give  to  complain- 
ants the  power  to  so  charge  the  estate  as 
aforesaid,  and  that  the  result  of  such  acts 
would  be  to  only  bind  themselves;  that,  so 
far  as  the  administration  of  said  estate  lias 
progressed,  occurrences  have  repeatedly 
arisen,  and  now  exist,  and  are  confronting 
the  executors,  where,  if  they  had  the  power 
under  said  will  to  act  as  aforesaid,  it  would 
most  manifestly  and  clearly  be  for  the  best 
interest  of  said  estate  to  extend  and  renew 
obligations  as  aforesaid,  and  in  some  in- 
stances to  borrow  new  funds  as  aforesaid; 
and  that  the  executors  can  readily  obtain  all 
necessary  extensions  and   renewals  of  new 


funds  if  they  be  held  to  have  the  power  and 
authority  to  charge  said  estate  therefor  and 
therewith.  The  bill  prayed  that  the  "conn 
consider  said  will,  and  define  and  make  plain 
to  your  orators  their  power  and  authority  at- 
executors  and  administrators  with  the  will 
annexed,  and  trustees,  to.  In  their  discretion 
(subject  to  the  rules  of  law  as  to  abuse  of  dis- 
cretion) sign,  execute,  deliver,  negotiate,  and 
put  out  negotiable  instruments  and  promiies 
to  pay,  singly  or  Jointly  with  others,  in  ex- 
tension or  renewal  of  the  obligations  upon 
which  said  Richmond  Kingman,  deceased, 
was  at  the  time  of  his  death,  and,  witblu 
their  discretion  as  aforesaid,  to  borrow  new- 
funds  as  aforesaid,  and  to  bind,  pledge,  and 
charge  the  estate  and  assets  of  said  Rich- 
mond Kingman,  deceased,  and  not  them- 
selves, your  orators,  by  their  said  acts;  and 
ask  that  said  Caroline  B.  Kingman,  Emily  K. 
Taft,  and  Richmond  T.  Kingman,  defend- 
ants herein,  may  appear  and  answer  this  bill 
without  oath,  their  answer  under  oath  being 
hereby  expressly  waived;  and  pray  the  conn 
to  settle  the  controversy  aforesaid,  and  con- 
strue said  will,  and  declare  its  legal  effect  Id 
the  matters  aforesaid,  and  determine  the  pow- 
er of  your  orators  in  the  premises,  and  re- 
lieve your  orators  from  their  perplexity."  The 
circuit  court  made  a  decree  in  substantial 
conformity  to  the  prayer  of  the  bill,  except 
as  to  the  binding  effect  upon  the  tmsteo 
personally,  and  an  appeal  has  been  taken  !>;' 
the  defendants. 

Provisions  in  wills  may  be  such  that  a 
trust  Is  necessary  to  carry  out  and  enfonv 
them,  and  the  general  role  that  "the  form  of 
the  Instrument  by  which  a  trust  is  sought  to 
be  created  is  immaterial,  and  that  no  tech- 
nical words  are  necessary,"  applies  to  wills, 
and  no  arbitrary  rule  exists  for  determining 
whether  or  not  a  trust  has  been  created  by  a 
will;  each  case  being  determined  according 
to  the  language  and  in  accordance  with  the 
apparent  hitention,  the  trust  being  enforced 
where  it  was  Intended,  provided  it  Is  suffi- 
ciently definite,  certain,  and  complete.  Ne- 
groes Chase  v.  Plummer,  17  Md.  165;  Smith 
V.  Bell,  6  Pet.  75;  Hess  v.  Singler,  114  Mass. 
56;  Warner  v.  Bates,  98  Mass.  274;  Spooner 
V.  Lovejoy,  108  Mass.  529;  Carr  v.  Richard- 
son, 157  tfass.  576,  32  N.  B.  938.  In  the  lat- 
ter case  it  was  held  that  the  intent  ot  the 
testator  must  govern,  and  tliat  no  trust  was 
created,  notwithstanding  the  use  of  the  wordi! 
"in  trust"  See,  also.  In  re  Hawley,  104  X. 
Y.  250, 10  N.  E.  352;  Rowe  v.  Rand,  111  Ind. 
206,  12  N.  E.  877.  In  Ward  v.  Ward,  103 
N.  Y.  68,  11  N.  B.  373,  it  is  held  that  "al- 
though a  will  contains  no  words  creating  a 
trust,  if,  from  the  will  and  a  codicil  thereto, 
it  can  be  implied  that  it  was  the  testator's 
intent  to  establish  a  trust  in  the  executors, 
for  objects  declared  and  set  forth  in  the 
will,  it  is  suiflcient."  See,  also,  Earle  t. 
Earle,  48  N.  Y.  Super.  Ct.  18;  Walker  v. 
Whiting.  23  Pick.  313;  Pay  v.  Taft,  12  Cosh. 
448;    Hoxle  v.  Hoxle,  7  Paige,  187:    Robert 
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T.  Coming,  89  N.  Y.  223;  Forsyth  t.  Bath- 
bone,  'H  Barb.  388;  Downing  t.  Marshall,  80 
Am.  Dec.  814;  ElUs  T.  Secor,  31  Mich.  185; 
Chadwlck  t.  Onadwick,  59  Mich.  87,  26  N. 
W.  288;  Loring  t.  Palmer,  118  U.  S.  321,  6 
Sup.  Ct  1073;  Paper  Co.  v.  Flslt,  47  Mich. 
221,  10  N.  W.  344;  King  v.  Merrltt,  67  Mich. 
194,  34  N.  W.  689. 

The  will  In  question,  in  terms,  creates  a 
trttst  beyond  that  for  mere  settlement  and  dis- 
tribution by  the  ordinary  methods.  Its  first 
paragraph  gives  and  devises  all  of  the  testa- 
tor's property  to  certain  named  executors,  and 
their  successors  and  assigns.  In  tmst  for  uses 
and  purposes  to  be  stated.  It  gives  full  pow- 
er to  dispose  of  property,  and  to  mortgage  it 
The  trust  is  limited  to  five  years,  and  tes- 
tator's object  in  creating  it  Is  said  to  have 
been  "that-  his  estate  might  be  kept  to- 
gether until  his  various  business  interests 
could  be  closed  up  advantageously  to  his  es- 
tate." The  testator  appears  to  have  been 
careful  to  provide  that  the  trust  might  be  ex- 
ecuted by  others  tiian  those  named  as  ex- 
ecutors, if  occasion  should  require.  Under 
the  will  and  the  facts  shown,  we  are  con- 
vinced that  It  was  the  Intention  of  the  tes- 
tator to  provide  for  the  conduct  and  care  by 
Ills  executors  of  his  business  interests,  until 
they  could  be  realized  upon,  within  the  limit 
that  he  set;  and  while  we  do  not  mean  to 
imply  that  his  trustees  might  enlarge  his  ob- 
ligations already  existing,  by  furnishing  new 
and  additional  flnandial  aid  to  the  corpora- 
tions mentioned  in  the  bill,  we  are  of  the 
opinion  that  they  might  properly,  and  where 
it  should  appear  for  the  best  Interests  of  the 
«state,  extend  or  renew  existing  obligations 
of  the  estate,  or  borrow  money  in  the  usual 
course  of  business  to  meet  obligations  when 
due.  It  is  competent  for  a  testator  to  pro- 
vide for  the  continuance  of  his  business,  and 
he  may.  If  he  deems  it  best,  subject  all  of  his 
property  to  such  purpose,  as  he  seems  to  have 
done  in  this  case.  Ferry  v.  Laible,  31  N.  J. 
Eg.  567;  Mason  v.  Pomeroy,  151  Mass.  164, 
24  N.  E.  202;  Hewitt  v.  Phelps.  105  U.  S. 
393;  Burwell  v.  Cawood,  2  How.  560;  Willis 
V.  Shai-p,  118  N.  Y.  586,  21  N.  B.  705,  and 
cases  cited;  Prlntup  v.  Trammel,  25  6a.  243. 

While  we  hold  that  it  is  within  the  power 
of  the  executors  to  perform  the  acts  men- 
tioned, and,  therefore,  that  the  estate  would 
be  bound  thereby,  we  do  not  overlook  the 
rule  that  the  effect  of  such  contracts  Is  usual- 
ly to  bind  the  trustee  personally,  and  that 
the  other  contracting  party  must  pursue  his 
remedy  against  the  trustee.  This  doctrine  is 
established  by  a  list  of  cases,  long  and  gener- 
ally uniform.  Short  v.  Porter,  44  Miss.  535; 
Woods  V.  Ridley,  27  Miss.  119;  Bloom  v. 
Wolfe,  50  Iowa,  286;  Norton  v.  Phelps,  54 
Miss.  471,  105  a.  S.  393;  Clopton  v.  Gholson, 
53  Miss.  471,  and  cases  cited;  Mason  v.  Pome- 
roy, 151  Mass.  166.  24  N.  B.  202.  In  some 
cases  It  is  held  that,  where  the  estate  has 


had  the  benefit  of  the  contract,  the  creditors 
may  resort  to  the  trust  fund.  If  the  trustees 
are  insolvent  or  beyond  seas,  subject,  bow- 
ever,  to  the  rules  of  equity  applicable  to  the 
case.  See  Mason  v.  Pomeroy,  151  Mass. 
167,  24  N.  B.  202;  AssociaUon  v.  McAllister, 
153  Mass.  293.  26  N.  B.  862.  There  are 
cases,  however,  which  hold  that  a  trustee, 
having  power  to  bind  the  estate,  may  so 
contract  as  to  exclude  a  right  to  recover 
against  him.  The  case  going  the  furthest,  so 
far  as  we  have  found,  Is  Prlntup  v.  Trammel, 
25  Ga.  243;  and  that  goes  so  far  that  we 
think  It  at  variance  with  the  rule  above  stat- 
ed, L  e.  that  "usually  the  trustee,  and  not  the 
estate,  Is  bound."  Bloum  v.  Wolfe,  50  Iowa, 
288,  Impliedly  recognizes  the  right  of  the  trus- 
tee to  exclude  his  personal  liability,  if  he  so 
make  his  contract.  Glenn  v.  AUlson,  58  Md. 
527,  Is  to  the  same  efTect;  also,  Thayer  v. 
WendeU,  1  Gall.  37,  Fed.  Gas.  No.  13,873. 
See,  also.  Day  v.  Brown,  2  Ohio,  345,  and 
other  cases  cited  therein.  So  far  as  ex- 
amined, these  cases  mentioned  are  cases  aris- 
ing upon  covenants  contained  In  mortgages 
executed  by  the  trustee,  but,  we  think,  the 
rule  is  not  necessarily  limited  to  such  cases. 
See,  also.  Fowler  v.  Insurance  Co.,  28  Hun, 
li>5.  Where  the  parties  expressly  contract 
that  no  personal  liability  shall  attach  to  the 
trustee,  the  creditor  would  necessarily  de- 
pend upon  such  liability  as  might  lawfully  be 
created  against  the  estate,  and  it  is  possible 
that  his  remedy  might  be  limited  to  a  suit  in 
equity. 

It  will  therefore  be  decreed  that  under  the 
will  of  Richmond  Kingman,  deceased,  set 
forth  in  the  bill  hereki,  his  executors,  admin- 
istrators with  the  will  annexed,  and  trustees, 
and  their  several  successors  In  ofilce,  have 
authority  and  power,  as  such  executors,  ad- 
ministrators, and  trustees,  to,  in  their  discre- 
tion, and  subject  to  the  rules  of  law  as  to 
abuse  of  such  discretion,  sign,  execute,  de- 
liver, negotiate,  and  put  out  negotiable  in- 
struments and  promises  to  pay,  in  extension 
or  renewal  of  obligations  upon  which  said 
Richmond  Kingman,  deceased,  was  liable  at 
the  time  of  his  death,  and  the  same  to  re-ex- 
tend and  renew  within  their  discretion  as 
aforesaid,  and  to  bind,  pledge,  and  charge  the 
estate  and  assets  of  said  Richmond  Kingman, 
deceased;  and  that  said  executors,  adminis- 
trators, and  trustees,  as  such,  within  their 
discretion,  and  subject  to  the  rules  of  law  as 
to  the  abuse  of  such  discretion,  have  power 
and  authority  to  borrow  new  funds,  and  to 
bind  and  pledge  the  estate  and  assets  of  said 
Richmond  Kingman,  deceased,  thereby  and 
therefor;  all  such  renewals  and  borrowings 
to  be  for  the  benefit  of  said  estate,  and  to 
mature  within  the  five-year  limit  of  the  trust 
estate  specified  in  said  will. 

MONTGOMERY,  J.,  took  no  part  hi  the  de- 
cision.    The  other  justices  concurred. 
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IiA  FliAMMB  et  al.  t.  DETROIT  &  M.  RY. 
CO. 

(Supreme  Court  of  Michigan.     May  26,  1896.) 

Cattlb  Gdard— Scfficibnct— Appkovil  bt  Rail- 
hoa.t>  cohmi89ionek— contribl'tobt 

NbGLIOEN'CB. 

X.  Under  3  How.  Ann.  St  {  3377,  providing 
that  any  cattle  guard  which  shall  be  approved 
by  the  commissioner  of  railroads  is  sufficient, 
it  is  not  necessary  that  the  railroad  commission- 
er approve  every  cattle  guard  in  use  upon  the 
various  railroads,  but  a  railroad  company  may 
use  a  cattle  guard  which  he  approves  by  name 
where  such  name  applies  to  one  of  definite  and 
fixed  description. 

2.  If  plaintiff's  tenant  knew  that  plaintiffs 
horse  was  in  the  habit  of  passing  over  defend- 
ant's cattle  guard,  and  then  voluntarily  turned 
said  boVse  onto  the  street  near  the  crossing, 
plaintiff  cannot  recover  for  the  value  of  the 
horse  killed  by  defendant  on  its  right  of  way. 

Error  to  circuit  court,  loeco  county;  Wil- 
liam H.  Simpson,  Judge. 

Action  by  Joseph  La  FUimme  and  another 
against  the  Detroit  &  Mackinaw  Railway 
Company  to  recover  the  value  of  a  horse 
killed  on  defoidant's  right  of  way.  Plain- 
tiffs had  Judgment,  and  defendant  brings 
error.    Reversed. 

Albert  E.  Sharpe,  for  appellant.  Henry  & 
Pugh,  for  appellees. 


HOOKER,  J.  Plaintiffs'  horae  walked  over 
a  cattle  guard  upon  the  defendant's  railroad 
track,  and  was  killed.  The  defendant  ap- 
peals from  a  verdict  for  its  value.  The  cat- 
tle guard  was  a  patent  one,  known  as  the 
"National  Surface  Cattle  Guard,"  and  it  ap- 
peared that  the  cattle  were  in  tbe  habit  of 
walking  over  it,  and  that  the  plaintiffs'  ten- 
ant turned  his  horse  into  the  road  with  tbe 
knowledge  that  he  bad  crossed  said  cattle 
guard.  Counsel  for  the  defendant  contend 
that  the  cattle  guard  was  sufficient,  and  that, 
therefore,  there  could  be  no  recovery.  The 
claim  was  based  upon  a  printed  paper  oyer 
tbe  name  of  a  former  railroad  commissioner 
of  this  state,  approving  that  kind  of  cattle 
guard  (which  was  a  patented  article,  having 
a  definite  name),  and  authorizing  its  use  up- 
on another  railroad.  This  certificate  of  ap- 
proval rests  upon  section  3377,  3  How.  Ann. 
St.,  which,  after  requiring  the  construction  of 
cattle  guards,  contains  the  following,  viz.: 
"Provided,  that  any  fence  or  cattle  guard 
which  shall  have  the  written  approval  or  in- 
dorsement of  tbe  commissioner  of  railroads 
of  this  state,  and  which  fence  is  not  less 
than  four  and  one-half  feet  In  height,  and  is 
otherwise  equal  in  durability,  strength  and 
sufficiency  to  turn  animals  and  stock  to  the 
fences  herein  described,  shall  be  a  legal  rail- 
road fence  or  cattle  guard." 

The  court  Instructed  the  jury  that  "the  de- 
fendant has  put  in  evidence  here  a  certain 
paper  from  tbe  commissioner  of  railroads 


showing  that  the  cattle  guard,  the  kind  of 
cattle  guard,  that  tbey  did  put  In  there,  wa» 
one  approved  by  the  commissioner.  Now, 
gentlemen  of  the  Jury,  that  la  evidence  to 
show  what  kind  of  cattle  guard  It  was.  We 
have  a  statute  that  says  that  a  cattle  guard 
approved  by  the  commissioner  of  railroads 
shall  be  deemed  sufficient;  but  I  am  Inclined 
to  construe  that  law  to  mean  that  It  sliall 
only  make  It  positively  such  a  one  as  shall 
stand  and  be  a  defense  only  where  tbe  coid- 
missloner  has  approved  it  after  It  la  estab- 
lished. I  think  that  tbe  statute  referring  to 
fences  and  cattle  guards  that  the  commis- 
sioner shall  approve  of  must  be  cattle  guards 
that  are  already  established  and  fences  that 
are  already  made,  and  that  he  sees  and  ap- 
proves of;  but  yet,  gentlemen  of  tbe  jury, 
the  fact  that  the  commissioner  approved  of 
this  kind  of  a  cattle  guard  as  being  in  com- 
pliance with  tbe  law  would  be  proof  that  the 
cattle  guard  in  and  of  itself  was  a  proper  one. 
Tbe  commissioner  has  stated  in  this  certifi- 
cate that  this  kind  of  cattle  guards  are  such 
as  tbe  law  requires;  but,  of  course,  as  to 
whether  it  was  put  In,  In  shape  and  condi- 
tion, as  it  should  be,  and  whether  or  not 
it  was  out  of  repair  or  anything  of  that  kind, 
that  is  a  question  for  you  to  settle."  In  this, 
we  think,  the  court  was  In  error.  It  would 
be  next  to  a  physical  impossibility  for  the 
railroad  commissioner  to  inspect  and  in  writ- 
ing approve  every  cattle  guari  and  every 
foot  of  fence  upon  the  various  rallroada;  and 
we  think  the  plain  Intent  of  tbe  statute  is 
complied  with  when  he  describes  tbe  fence 
or  cattle  guard  which  be  approves,  or  where 
he  mentions  It  by  name,  where  such  name 
applies  to  a  cattle  guard  of  definite  and  fixed 
description.  The  defendant  was  therefore 
entitled  to  the  instruction  that  tills  was  a 
legal  cattle  guard,  if  properly  erected,  and  In 
repair. 

Counsel  for  tbe  defendant  requested  the 
court  to  instruct  the  jury  that  "if  St.  Peter, 
the  tenant  of  plaintiffs'  farm,  knew  that  this 
horse  was  In  tbe  habit  of  going  upon  the 
defendant's  right  of  way  by  passing  over 
this  cattle  guard,  and  bad  himself  driven  him 
out  of  this  fenced  right  of  way,  and  then 
voluntarily  turned  the  horse  out  to  run  on 
the  street  near  this  crossing,  the  plaintiffs 
cannot  recover."  The  request  should  have 
been  given,  unless  the  statute  forbids.  Robin- 
son V.  Railway  (30.,  79  Mich.  324,  44  N.  W.  77». 

But  It  la  urged  that  the  statute  imposes  a 
liability  upon  the  railroad  where  animals  get 
upon  the  track  and  tbe  highway,  and  are 
killed,  where  a  lawful  cattle  guard  has  not 
been  provided.  We  think  the  case  falls  with- 
in the  rule  stated  in  Railroad  v.  Lull,  2S  Mich. 
515.  Tbe  judgment  Is  reversed,  and  a  new 
trial  ordered. 

LONG,  O.  J.,  did  not  sit  The  other  Jna- 
tlces  concurred. 
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BOUGA  T.  WEARE  TP. 
-(Supreme  Court  of  Michigan.     May  26,  1896.) 

filOH  WATS — DeVEOTS  —  KkOWLK  DOE  —  FOBQ  ETFDl.- 

NEss— Qdestion  fob  Jobt. 
Where  the  driver  of  a  Tehide,  while 
passing  over  a  culvert,  noticed  a  defect  there- 
in, and  drove  around  the  same,  but  upon  re- 
turning in  the  dark,  ran  into  it,  while  driv- 
ing rapidly,  whereby  the  velucle  was  injured, 
the  question  as  to  whether  it  was  contributory 
negligence  to  forget  the  defect  in  the  meantime 
should  have  been  submitted  to  the  jury;  and  it 
was  error  to  make  the  determination  of  the 
•driver's  negligence  necessarily  turn  upon  wheth- 
er he  did  or  did  not  remember. 

Error  to  circuit  court,  Oceana  covinty;  Fred 
J.  Ruasell,  Judge. 

Action  by  John  Boufa  against  the  township 
of  Weare  to  recover  for  Injuries  to  his  vehi- 
cle. There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Hartwick  &  Foote.  for  appellant  Erana 
-&  Gale,  for  appellee. 

HOOKER,  J.  The  defendant,  a  township, 
Appeals  from  a  judgment  In  an  action  of 
negligence.  Several  questions  are  raised,  but 
we  think  It  necessary  to  discuss  but  one. 
The  plaintiff  was  a  liveryman,  acquainted 
with  the  defect  In  the  way,  which  consisted 
of  a  broken  culvert  with  a  board  sticking 
up  from  It;  yet  he  failed  to  caution  the  driv- 
er, bla  son,  against  it.  The  son  and  his 
companions  noticed  the  defect,  and  drove 
around  It,  which  was  easily  done,  in  the 
morning  of  .the  day  of  the  accident.  On  their 
return  In  the  evening,  which  was  dark,  they 
drove  rapidly,  and  ran  into  It,  and  the  vehicle 
w^as  overturned  and  broken. 

The  court  refused  the  following  requests  of 
defendant:  "(12)  Contributory  negligence  Is 
such  negligence  on  the  part  of  the  plaintiff 
as  contributed  to  the  accident  If  this  cul- 
rert  was  In  a  dangerous  condition,  and  If 
these  boys  knew  of  its  dangerous  condition, 
such  as  would  lead  a  prudent  man  to  be  on 
bis  guard  when  passing  the  culvert,  and  yet 
carelessly  forgot  that  there  was  such  a  de- 
fect, and  drove  along  at  the  rate  of  six  to 
seven  and  a  half  miles  an  hour,  on  a  dark 
aight,  until  reaching  the  culvert  where  they 
met  with  the  accident  then  they  contributed 
to  the  accident  and  your  verdict  will  be  for 
the  defendant  (13)  If  you  find  that  by  slow 
and  careful  driving,  the  culvert  could  have 
been  passed  in  safety,  but  that  the  accident 
was  due  in  any  way  to  the  inattention  and 
carelessness  of  these  boys,  and  a  knowledge 
of  this  defective  culvert  would  have  led  a 
prudent  man  to  have  been  careful  when 
passing  this  point  and  that  the  driving  of 
this  team  was  not  careful,  under  all  the  cir- 
cumstances of  the  case,  then  there  was  con- 
tributory negligence,  and  the  defendant  Is 
not  liable."  The  Instruction  given  was  as 
follows:  "It  is  claimed  here,  and  the  evi- 
dence tends  to  show,— the  evidence  does  show, 
—that  this  young  man,  who  was  driving  the 


team,  knew  of  this  defect  In  the  bridge,  in 
the  culvert  He  knew  it  in  the  morning. 
Now,  gentlemen,  it  is  not  necessary  for  a 
man  traveling  on  the  highways  to  spend  his 
time  in  thinking  that  here  Is  a  culvert  that 
I.  am  going  to  tumble  into,  or  there  is.  one 
that  I  must  look  out  for,  or  something  of 
that  kind;  but.  If  this  boy  had  this  culvert 
in  his  mind,  so,  at  that  present  time,  he  had 
knowledge  of  it  and  then  proceeded,  why, 
he  would  be  negligent  and.  If  that  be  the 
case,  or  if,  under  all  the  circumstances,  he 
ought  to  have  exercised  more  care  than  he 
did  exercise  to  keep  from  running  into  It 
why  the  plaintiff  cannot  recover  at  all,  be- 
cause. If  his  negligence  in  any  manner  con- 
tributed to  this  Injury,  why  the  plaintiff  is 
not  entitled  to  recover  at  all,  because  it  la 
necessary  that  he  should  be  diligent  as  well 
as  the  officers  on  the  other  side.  There  baa 
been  some  evidence  given  here  with  refer- 
ence to  the  three  tracks  on  this  highway. 
Upon  that  point  gentlemen,  yon  will  take 
into  consideration  the  width  of  the  road,— 
the  fact  that  the  evidence  tends  to  show,  and 
you  will  determine  whether  it  does  show, 
that  this  road  was  graded  up  In  the  middle, 
—the  length  of  time  that  this  culvert  has 
been  in  the  highway,  and  then  say  as  to 
where  a  person  exercising  due  care  and  cau- 
tion ought  to  have  traveled;  and.  If  you 
find  that  that  was  the  proper  place,  he  had 
a  right  to  travel  on  it." 

After  considering  the  case  for  a  time,  the 
jury  returned,  and  the  following  occurred: 
The  judge  asked:  "Is  there  any  part  of  the 
testimony  that  you  desire  read,  or  anything 
of  the  kind?  Juror:  No,  we  understood 
everything  all  right  but  some  thought  that 
you  In  the  charge,— some  disagreed.  The 
Court:  What  point  is  there?  Juror:  Wheth- 
er you.  In  your  charge,— whether  yon  did  or 
nbt  say  the  boys,  from  the  fact  that  they 
knew  the  condition  of  this  culvert  on  their 
way  to  Luddlngton—  The  Court:  I  think  I 
know  what  you  mean.  I  stated  this:  "Thatthe 
mere  fact  that  they  had  knowledge  that  there 
was  a  defect  there  in  that  culvert  and  that 
they  drove  back  and  got  into  it  that  would 
not  preclude  them  from  recovwhig,- the  mere 
knowledge.  It  is  not  necessary  that  a  party 
driving  along  the  road  should  keep  their 
mind  upon  the  spot  where  there  Is  a  defect 
It  Is  true  that  if,  when  he  came  along  there, 
he  was  thinking  of  it  and  knew  of  the  de- 
fect at  that  time,  and  happened  to  think 
there  was  one  there,  and  then  continued  to 
proceed  and  run  into  It  of  course,  he  would 
be  negligent;  but  if  he  was  doing  some- 
thing else,  and  at  the  time  did  not  think  of 
it  but  still  was  exercising  due  care,  why 
he  would  be  entitled  to  recover  for  all  that 
In  other  words.  It  Is  not  necessary  for  par- 
ties driving  along  a  street  or  road,  simply 
because  there  is  a  defect  in  it  and  they  have 
Imowledge  of  it,— it  Is  not  necessary  for  them 
to  keep  their  minds  on  that  defect  all  the 
time  for  the  pui-pose  of  keeping  out  of  it' 
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Juror:  Then  I  think,  perhaps,  that  we  might 
deliberate  a  little.  The  Court:  Is  there  any- 
thing elae,  gentlemen?  A  Juror:  .  There  la 
one  point  that  I  think  is  troubling  some  of 
us.  It  seems  to  be  a  sticker,  right  on  that 
line,  in  regard  to  this  speed  which  the  boys 
were  driving.  There  comes  a  matter  of  wheth- 
er they  were  using  due  caution,— the  dark- 
ness of  the  night  and  the  speed.  It  is  right 
on  that  point  where  the  whole  thing  hinges. 
The  Court:  That  would  be  a  question  of  fact, 
of  course.  I  cannot  assist  you  with  reference 
to  a  question  of  fact  Ordinarily,  a  man 
driving  on  the  road  has  a  right  to  trot,  or 
walk,  or  go  as  he  may  see  fit  to  go.  Of 
course,  the  fact  that  it  was  dark,  as  is  well 
known  to  everybody,  is  a  matter  that  should 
be  taaen  Into  consideration  by  everyl>ody 
who  are  driving;  and  that  is  purely  a  qutis- 
tlon  of  f&ct  for  you,  gentlemen,  to  determine, 
—whether  he  was  exercising  due  care  or  not" 
We  think  that  the  circumstances  required 
that  it  be  left  to  the  Jury  to  say  whether  It 
was  negligent  to  forget  this  defect  The 
charge  seems  to  leave  the  question  of  con- 
tributory negligence  to  rest  upon  the  fact 
of  the  boy's  having  the  defect  in  mind,  there- 
by leaving  the  Jury  to  infer  that  it  was  not 
negligent  to  omit  to  bear  the  defect  in  mind. 
Certainly,  one  who  should  pass  a  broken 
bridge  by  a  ford,  in  the  morning,  might  be 
expected  to  remember  the  fact  until  night, 
and  act  upon  such  recollection.  Whether  or 
not  it  would  be  negligent  to  forget  it,  and 
drive  upon  the  bridge,  might  depend  upon 
circumstances,  which  would  be  for  the  jury 
to  pass  upon.  It  should  not,  in  such  case, 
necessarily  turn  upon  whether  he  did  or  did 
not  remember.  The  danger  of  a  misappre- 
hension of  the  charge  In  this  particular  was, 
perhaps.  Increased  by  what  was  said  upon 
the  return  of  the  Jury.  We  therefore  feel 
constrained  to  reverse  the  Judgment.  Order- 
ed accordingly. 

LONG,  C.  J.,  did  not  sit    The  other  Justices 
concurred. 


RUNNBLLS  v.  VILLAGE  OF  PENT- 
WATER. 

(Supreme  Court  of  Michigan.     May  26,  1S06.) 

Pbkrt—Destiidotion— Damages— EviDBNOB— 

INSTBCOTICINS. 

1.  Possible  error  in  the  admission  of  evi- 
dence is  cured  by  limitinfr  it  to  a  purpose  which 
conid  not  have  prejudiced  the  adverse  party. 

2.  Where  testimony  was  received  without 
objection,  and  a  motion  to  strike  it  out  Kave 
no  reason  for  the  request,  an  order  denying  the 
motion  will  not  be  reviewed. 

3.  Where  it  appeared  that  the  act  of  defend- 
ant in  casting  plaiutifra  scow  adrift  was  done 
delil>erately  and  intentionally.  It  was  not  preju- 
dicial error  to  charge  tliat  damages  would  not 
be  mitigated  by  proof  that  the  owner  of  tho 
•cow,  after  it  was  "willfully"  nnfastened  and 
cart  adrift,  neglected  to  talte  measures  to  re- 
cover it. 

4.  A  refusal  to  give  Instructions  will  not  be 


reviewed  where  no  exception  was  taken  to  the 
refusal. 

5.  Where  plaintifT's  right  to  mn  a  ferry 
depended  on  the  question  whether  the  land  oc- 
cupied was  a  part  of  the  street  or  private  prop- 
erty, it  was  proper  to  charge  that,  if  plaintiff 
was  on  his  own  land,  defendant  had  no  right  to 
interfere  with  his  property,  though  the  owner- 
ship of  the  land  was  not  in  issne. 

Error  to  circuit  court,  Oceana  county;  Fred 
J.  Russell,  Judge. 

Suit  by  Henry  Runnells  against  the  village 
of  Penrtwater.  From  a  Judgment  in  favor  of 
plalntlfT,  defendant  brings  error.    Affirmed. 

The  plaintiff  had  been  engaged  for  four 
years  preceding  April  1,  1895,  during  the  sea- 
sou  of  uarigation,  In  running  a  ferry  scow 
across  a  stream  which  runs  tlirough  the  de- 
fendant village,  uuder  yearly  contracts  with 
the  defendant  The  village  authorities  had 
been  in  the  habit  of  letting  this  privilege  to 
the  highest  bidder.  He  did  not  bid  for  the 
privilege  In  189o,  but  claimed  that  the  ferry 
slips  in  the  defendant  village  were  not  In  the 
public  street  but  were  owned  by  private  par- 
ties, from  whom  he  had  leased  them.  He 
thereupon  commenced  to  run  a  ferry  In  the 
spring  of  1895,  and  was  so  engaged  when 
the  alleged  trespass  in  this  case  was '  com- 
mitted. The  defendant  village  claimed  that 
the  ferry  slips  were  In  a  public  street,  gave 
plaintiff  notice  to  remove  therefrom,  and,  up- 
on his  neglect  to  do  so,  cut  the  wire  rope,  and 
took  possession  of  the  slip.  He  thereupon 
brought  this  suit  for  trespass  to  personal 
property,  and  recovered  verdict  and  Judg- 
ment for  $75. 

Hartwick  &  Foote,  for  appellant  Evans  & 
Gale,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1.  Er- 
ror is  assigned  upon  the  introduction  of  a  re- 
ceipt for  $43.75,  dated  May  4,  1895,  and  sign- 
ed by  the  village  clerk,  and  accompanied  with 
an  application  for  a  license  to  run  a  ferry. 
It  also  certified  that  at  the  time  of  receiv- 
ing the  money  and  application  from  plaintiff, 
the  common  council  had  not  drawn  any  con- 
tract setting  forth  the  rules  governing  the 
nmnlng  of  the  ferry,  or  designating  the 
amount  of  the  bond  to  be  given  by  the  ap- 
plicant. It  Is  urged  that  this  receipt  did  not 
tend  to  establish  the  right  in  which  he  claim- 
ed to  be  disturbed,  since  he  claimed  no  license. 
Counsel  for  the  plaintiff  stated  that  their  ob- 
ject In  introducing  It  was  to  show  that  the 
common  council  bad  not  provided  any  bond 
or  contract  to  rule  and  govern  the  operation 
of  the  ferry.  Limited  to  this  purpose,  we  do 
not  soe  h(iw  its  admission  could  have  preju- 
diced the  defendant 

2.  Plaintiff  gave  testimony  ta  to  the  loca- 
tion of  the  ferry  slips,  and  testified  that  he 
knew  the  location,  "because  he  had  Mr.  Grant 
survey  it,  and  saw  him  drive  a  stake,  and 
Mr.  Mears  and  Mr.  Rnssell  showed  him 
where  the  comer  of  the  block  was."  This  tes- 
timony was  received  without  objection,  and 
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afterwards  the  defendant's  connsel  made  a 
motion  to  strike  it  out,  wbicb  was  refused. 
No  reason  was  given  for  tlie  motion,  and  it 
cannot,  therefore,  now  be  considered,  under 
the  rule  in  Rivard  v.  Rlrard  (Micb.)  66  N.  W. 
USl,  and  authorities  there  cited. 

3.  The  court  instructed  the  jury  that  "dam- 
ages will  not  be  mitigated  or  lessened  by 
proof  that  the  owner  of  the  scow,  after  It  was 
willfully  unfastened  and  cast  adrift,  bad  neg- 
lected to  take  any  such  measures  as  were  in 
his  power  to  recover  and  secure  it."  It  is 
claimed  that  there  is  nothing  in  the  record 
to  show  that  the  scow  was  willfully  unfas- 
tened and  cast  adrift,  and  the  case  of  Mont- 
f^omery  y.  Booming  Co.,  88  Mich.  644,  50  N. 
W.  729.  is  cited  to  support  the  contention.  In 
that  case  nothing  was  done  with  the  evident 
purpose  of  accomplishing  the  result  which 
followed.  In  this  case  the  act  was  done  de- 
liberately and  intentionally.  Probably,  it 
would  have  been  more  accurate  to  use  the 
word  "intentionally,"  but,  inasmuch  as  the 
instruction  limited  the  recovery  to  the  actual 
damage  sustained,  it  could  not  have  preju- 
diced the  Jury. 

4.  The  fifth  error  assigned  is  that  the  court 
refused  to  give  each  and  every  of  defendant's 
requests  numbered  8,  7,  8, 10,  and  12.  These 
cannot  be  considered,  because  no  exception  to 
the  refusal  was  taken.  Thorn  v.  Maurer,  85 
Mich.  569,  48  N.  W.  640. 

5.  Error  Is  assigned  upon  that  portion  of 
the  general  charge  wherein  the  court  stated 
to  the  Jury  that.  If  the  plaintifT  was  on  his 
own  land,  the  defendant  had  no  right  to  go 
there,  or  to  interfere  with  his  property.  It 
is  true  that  the  ownership  of  land  wa»  not  in 
Issue,  but  the  result  depended  entirely  upon 
the  question  whether  the  land  was  a  part  of 
the  street,  or  was  private  property.  The  In- 
struction was  therefore  correct. 

We  And  no  error,  and  the  Judgment  Is  af- 
firmed. 

liONO,  O.  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


FIRST  NAT.  BANK  OP  ATHENS,  OHIO, 
V.  GARLAND  et  al. 

(Supreme  Court  of  Michigan.    May  26,  1806.) 

Neootiabi.b    Ikstruhbxts  —  Warrant    or    At- 

TOHNET— CONFKSSED  JCDOMEST— VaUDITT. 

1.  A  Judjnnent  entry  which  fails  to  include 
the  names  of  the  several  defendants  against 
whom  the  judgment  was  rendered  may  be  ex- 
plained by  reference  to  the  title  of  the  cause. 

2.  In  a  note  executed  in  Ohio,  a  warrant  of 
attorney  authorizing  an  appearance,  without 
process,  to  confess  judgment  against  the  mak- 
ers, in  any  court  of  record,  is  sufficient  to  con- 
fer jurisdiction  on  a  court  of  record  in  that  state 
to  enter  judgment  upon  confession  of  an  attor- 
ney of  that  court. 

3.  Rev.  St.  Ohio,  {  5321  et  seg.,  antborizes 
judgment  by  confession;  and  where  a  duly 
verified  petition  has  been  filed,  the  court  has  ju- 
risdiction to  render  judgment  upon  confession 
under  warrant  of  attorney. 


Error  to  circuit  court.  Bay  county;  An- 
drew C.  Maxwell,  Judge. 

Action  by  the  First  National  Bank  of 
Athens,  Ohio,  against  Michael  Oarland  and 
others.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  brings  error.     Reversed. 

Van  Kleeck  &  Anneke,  for  appellant  Simon- 
son,  Gillett  &  Courtright  (C.  L.  Collins,  of 
counsel),  for  appellee  Garland. 

HOOKBR,  J.  This  action  was  brought 
upon  a  judgment,  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants  in  the 
common  pleas  comrt  for  the  county  of  Athens, 
in  the  state  of  Ohio,  by  confession  of  attor- 
ney, upon  a  note  reading  as  follows: 

"$5,000.  GhilUcothe,  O.,  May  29,*  1894. 
Four  months  after  date,  we  Jointly  and  sev- 
erally promise  to  pay  the  order  of  George  F. 
Hunter  five  thousand  dollars,  for  value  re- 
ceived, with  Interest  at  the  rate  of  eight  per 
cent,  per  annum  after  maturity.  And  we 
hereby  Jointly  and  severally  authorize  and 
empower  any  attorney  at  law,  in  any  court 
of  record,  at  any  time  after  the  above  note 
becomes  due,  to  appear  for  us,  or  either  of 
us,  without  process,  in  court  and  confess 
Judgment  for  the  said  amount  interest,  and 
costs,  In  favor  of  the  payee,  legal  bolder,  in- 
dorser,  or  assignee  thereof,  and  release  all  er- 
rors which  may  accrue  In  the  rendition  of 
such  Judgment.  And  we  also  release  the 
right  of  appeal,  the  stay  of  execution,  and  the 
power  and  privilege  to  hold  exempt  from  ex- 
ecution any  personal  or  real  property  belong- 
ing to  us,  or  either  of  us,  at  and  after  date 
of  sitcb  judgment;  and  our  said  attorney  Is 
hereby  authorized  to  enter  such  release  in 
said  judgment.  National  Cotton  Seed  Oil  & 
Uuller  Co.,  per  C.  W.  Washburn,  Pt,  John 
W.  Barger,  Secy.  John  D.  Milbnm.  T.  H. 
Milbum.  G.  W.  Washburn.  R.  T.  Hough. 
J.  W.  Corwin.  John  W.  Washburn.  M.  Gar- 
land. A.  J.  Dieteiich. 
"Demand,  notice,  and  protest  waived." 
Indorsement:  "George  F.  Hunter." 
A  verdict  was  directed  in  behalf  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

In  the  circuit  court  the  case  turned  upon 
the  failure  of  the  Judgment  entry  to  include 
the  names'  of  the  several  defendants,  they  be- 
ing designated  as  said  defendants  by  refer- 
ence to  the  title  of  the  cause.  It  is  a  gen- 
eral rule  that  an  obscure  Judgment  entry  may 
be  construed  with  reference  to  the  pleadings 
and  record.  Foot  v.  Glover,  4  Blackf.  313; 
Fowler  v.  Doyle,  16  Iowa,  534;  Bell  v.  Mas- 
sey,  14  La.  .4nn.  843.  In  Railroad  Co.  v.  City 
of  New  Orleans,  14  Fed.  373,  It  was  held  that 
a  Judgment  might  tte  construed  in  the  light 
of  the  opinion  rendered.  Numerous  cases 
hold  that  a  Judgment  for  or  against  plaintiffs 
or  defendants  generally,  the  names  being 
omitted,  may  be  explained  by  a  reference  to 
the  caption,  record,  or  pleadings.  McCartey 
V.  KittreU,  56  Miss.  253;  Smith  v.  Chenanlt 
48  Tex.  455;   Collins  v.  Hyslop,  11  Ala.  508; 
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FiDBagan  t.  Manchester,  12  Iowa,  521;  Bood 
r.  School  District,  1  Doug.  (Mich.)  602;  Oyer- 
all  V.  Pero,  7  Mich.  315. 

Counsel  for  defendants  claim  that  the  Ohio 
Judgment  was  void,  and  tliat  the  dh^ectlon 
of  the  circuit  judge  was  correct  tor  that  rea- 
son. As  grounds  for  this  It  Is  asserted:  (1) 
That  the  warrant  of  attorney  was  void,  be- 
cause too  comprehensive,  in  that  it  attempted 
to  confer  the  power  to  confess  Judgment  uiwn 
any  attorney  In  any  court  in  the  world.  (2) 
That  no  valid  Judgment  conld  be  rendered  in 
Ohio  without  process  being  Issued.  We  are 
cited  to  two  cases  In  support  of  the  first  con- 
tention, viz.:  Carlln  y.  Taylor,  75  Tenn.  667; 
Davis  V.  Packer,  8  Ohio  Cir.  Ct  R.  107.  In 
the  former  of  these,  an  action  was  brought  in 
term  upon  a  Judgment  by  confession,  ren- 
dered in  Ohio,  upon  a  warrant  of  attorney  ex- 
ecuted In  Pennsylvania.  This  warrant  em- 
powered an  attorney  of  record,  "within  the 
United  States,  or  elsewhere,"  to  confess  Judg- 
ment, and  it  was  said  to  be  "void  for  its 
comprehensive  uncertainty."  This  was  go- 
ing further  than  the  necessities  of  the  occa- 
sion required,  and  the  language  quoted  was 
qualified  by  the  following:  "As  we  have 
seen,  the  note  and  power  of  attorney  was 
made  in  Pennsylvania.  Giving  to  the  law  of 
the  state  Its  fullest  operation,  and  conceding 
that,  under  It,  the  power  to  confess  Judgment 
might  have  been  exercised  within  the  lines 
of  the  state,  that  power  will  certainly  not 
be  extended  to  any  state  In  which  the  holder 
may  see  fit  to  carry  or  transmit  the  paper, 
and  have  It  there  construed  as  constructive 
and  effective  notice  of  proceedings  for  its  en- 
forcement by  recovery  of  Judgment  for  the 
amount  stipulated  In  its  terms  to  be  paid. 
Otherwise,  the  state  might,  by  its  legislation, 
affect  all  the  citizens  of  other  states  equally 
with  its  own,  and  require  of  these  othp.r 
states  the  application  of  its  statutory  laws  to 
citizens  of  such  other  states  and  who  could 
not  be  brought  within  the  Jurisdiction  of  its 
courts.  Such  recognition  would  confer  upon 
one  state  the  power  to  prescribe  rules  of 
practice  for  all  others.  The  Ohio  court 
seems  to  have  recognized  such  right,  but,  as 
we  think,  without  authority  of  law,  and  with- 
out such  purpose  on  the  part  of  Pennsylva- 
nia." The  Ohio  case  was  one  where  the  in- 
strument was  made  in  Chicago,  and  made 
payable  there.  An  appeal  was  taken  from  a 
Judgment  entered  in  Ohio,  and  the  question 
was  whether  the  instrument  authorized  it 
Like  the  instrument  In  the  Tennessee  case, 
the  warrant  contained  no  limitation  as  to 
where  the  Judgment  might  be  taken,  the  lan- 
guage being,  "in  any  court  of  record."  The 
court  said:  "It  seems  to  us  as  bordering  on 
the  absurd  to  suppose  that  the  parties  to 
these  instruments  intended  that  Judgments 
might  be  rendered  on  them  in  any  court  of 
the  United  States,  or  any  court  in  the  world. 


The  note  is  made  payable  at  a  particular 
place  in  the  city  of  Chicago,  in  the  state  of 
Illinois.  It  would  seem  strange  that,  after 
providing  imrtlcularly  as  to  place  of  {ny- 
ment,  they  had  provided  that  Judgment  might 
be  taken  in  any  court  of  the  world."  Not 
only  did  the  court  not  follow  the  suggestkm 
of  the  court  of  Tennessee,  that  the  provisioD 
was  void,  but  it  quoted  with  approval  the  fol- 
lowing language  of  Mr.  Freeman,  viz.:  "Mr. 
Freeman,  in  his  work  on  Judgments,  says,  at 
section  545:  'While  a  warrant  of  attorney 
may  doubtless  be  so  drawn  as  to  authorize 
a  confession  in  another  state,  yet  the  inten- 
tion to  give  authority  to  act  beyond  the  state 
is  not  presumed;  and,  though  some  of  the 
words  used  are  sufficiently  comprehcinsiTe  to 
Justify  the  attorney  in  acting  In  any  state  or 
country,  yet,  if  there  are  words  which  ap- 
pear to  limit  the  authority  of  the  state  in 
which  the  warrant  was  executed,  they  will 
prevalL'"  It  was  held  that  the  Ohio  com- 
mon pleas  had  no  Jurisdiction  of  the  case. 

In  our  opinion  It  Is  unnecessary  to  go  the 
length  of  holding  warrants  of  attorney  void 
because  they  purport  to  give  authority  to  con- 
fess Judgments  In  courts  beyond  the  limit  of 
the  state  where  the  instrument  is  executed. 
The  authorities  upon  the  subject  are  not  all 
In  accord  with  the  case  cited,  and  we  see  no 
reason  why  such  Instruments  could  not  be 
held  valid  as  to  the  Judgments  confessed 
within  the  state  where  the  warrant  was  exe- 
cuted. See  Teel  v.  Yost  (N.  Y.  App.)  13 
Lawy.  Rep.  Ann.  797,  and  notes;  b.  c,  23 
N.  £.  35o.  In  the  case  before  us  the  instru- 
ment purports  to  have  been  executed  within 
the  state  of  Ohio,  and,  though  counsel  for 
the  defendants  state  that  one  of  the  makers 
executed  it  In  Alichlgan,  we  are  not  adrisaed 
that  the  record  shows  It  The  Judgment  was 
rendered  by  a  court  of  record  of  that  stale, 
within  the  terms  of  the  warrant  upon  con- 
fession of  an  attorney  of  that  court,  as  ap- 
pears by  the  judgment  The  case,  therefore, 
is  not  one  presenting  the  question  actually 
decided  in  either  of  the  cases  mentioned,  and 
in  our  opinion  the  warrant  of  attorney  was 
such  as  to  confer  necessary  jurisdiction. 

We  think  there  is  no  merit  in  the  other 
point  It  is  urged  that  the  Ohio  statute  (sec- 
tions 5035  and  5060)  precludes  a  judgmpnt 
except  upon  the  filing  of  a  verified  petition 
and  issue  of  summons.  We  are  of  the  opin- 
ion that  these  sections  should  not  apply  to 
a  case  where  the  warrant  expressly  permits 
judgment  without  process,  as  hi  this  case. 
Section  5321  et  seq.  authorizes  Judgments  by 
confession.  A  petition  duly  verified  was 
filed,  as  the  record  shows.  The  Ohio  judg- 
ment being  valid,  the  Judgment  is  reversed, 
and  a  new  trial  ordered. 

LONG,  C.  J.,  did  not  sit  The  other  jus- 
tices concurred. 
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PBLKT  T.  PALMER. 
(Supreme  Gonrt  of  Michigan.     June  2,  1886.) 

M  ALPHA  OTICE—NBeLIOBNCB — IMBTHUCTIOM— 
QUAXTL'M  OF  PUOOF. 

1.  In  n  malpractice  case,  an  instruction 
that  defendant  was  required  to  use  only  the  de- 
cree of  care  and  skill  of  the  physicians  In  his 
neighbortiood  is  not  nound  for  reversal,  where 
there  was  evidence  that  there  were  other  physi- 
cians in  the  neighborhood  presumably  of  aver- 
age ability,  when  compared  with  similar  locali- 
ties. 

2.  An  Instrnction  requiring  a  judgment  for 
defendant  unless  plaintiff  shows,  by  a  prepon- 
derance of  the  evidence,  a  state  of  facts  from 
Tvhich  no  other  "rational  conclusion"  can  be 
drawn  than  that  defendant  was  unskillful,  re- 
quires too  high  a  degree  of  proof  on  plaintiff's 
part. 

Error  to  circuit  court,  Jackson  county; 
Erastus  Peck,  Judge. 

Action  by  John  A,  Pelky  against  Prank  B. 
Palmer.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.     Reversed. 

Richard  Price  (Rienzl  Lioud,  of  counsel), 
for  appellant.  A.  M.  Culver  and  John  At- 
kinson, for  appeUee. 

HOOKER,  3.  The  plaintiff  was  defeated 
In  an  action  for  malpractice,  brought  against 
a  surgeon  whom  he  employed  to  set  his 
broken  arm.  He  was  unable  to  give  the  de- 
fendant information  as  to  the  cause  of  the 
Injury,  which  he  discovered  while  on  his 
way  home  from  Parma,  a  neighboring  Til- 
lage. The  defendant  set  his  arm  on  Tues- 
day morning.  On  Thursday  the  plaintiff 
called  at  defendant's  office  In  Albion  and 
found  him  absent,  and  a  card  upon  his  door 
stating  that  he  had  gone  to  the  state  of 
Ohio.  The  plaintiff  called  again  upon  Sat- 
urday, and  complained  to  the  defendant  that 
his  band  and  arm  hurt  him.  Defendant 
stated  that  he  could  not  attend  to  him  then, 
as  he  had  an  urgent  call  to  attend  a  person 
wbo  had  just  had  a  stroke  of  paralysis,  but 
be  finally  looked  at  his  hand,  which  plain- 
tiff says  was  black  underneath,  and  cut 
away  some  of  the  wood  of  the  splint,  and 
told  him  to  come  the  next  day,  which  he  did. 
At  that  time,  according  to  the  plaintiff's  ver- 
sion, the  defendant  pointed  out  lines  of  !;nn- 
^ene  from  the  elbow  to  the  wrist  He  tied 
It  up,  and  plaintiff  called  again  Wednesday, 
according  to  defendant's  Instructions.  Sub- 
sequently defendant  called  upon  the  plain- 
tiff, and  treated  him  for  15  days.  The  arm 
shrunk,  and  has  troubled  him  since  in  ways 
described.  Defendant's  testimony  Is  quite 
at  variance  with  that  of  the  plaintiff,  but 
need  not  be  stated. 

The  first  question  of  importance  arises 
over  a  request  to  charge  that  "the  defendant 
was  bound  to  exercise  such  skill,  care,  and 
attention,  in  setting  the  arm  of  plaintiff  and 
Its  treatment  thereafter,  as  should  be  ordi- 
narily exercised  by  a  man  of  his  profession 
under  like  circumstances."  The  court  modi- 
fled  this,  and  Instructed  the  jury  that: 
v.67N.w.no.5 — 36 


"Now,  Dr.  Palmer  was  bound  to  exercise 
reasonable  and  ordinary  care,  skill,  and  dili- 
gence In  his  treatment  of  plaintiff's  arm  and 
injuries.  That  was  the  measure  of  his  legal 
duty,— such  care,  skill,  and  diligence  as  phy- 
sicians and  surgeons  in  the  neighborhood 
where  he  resided,  and  where  he  practiced  his 
profession,  and  who  are  engaged  in  the  same 
general  line  of  practice,  ordinarily  have  and 
exercise  in  like  cases.  And  the  defendant 
can  be  held  to  no  higher  or  greater  care, 
skill,  and  diligence  than  this.  Now,  I  in- 
struct you,  with  reference  to  this  point,  that 
ordinary  sklU  Implies  ordinary  judgment  In 
the  selection  and  adoption  of  methods  and 
details  of  a  surgeon's  practice,  and  the  de- 
fendant. Dr.  Palmer,  should  not  be  held 
guilty  of  malpractice  in  this  case,  if,  in  these 
respects,  he  exercised  the  ordinary  judgment 
of  physicians  in  bis  neighborhood,  even 
though  It  may  be  found  that  some  other 
course  would  have  been  better,  or  would 
have  prevented  the  unfortunate  results  here 
complained  of.  He  could  not  be  liable  in 
this  case  for  errors  of  judgment,  unless  you 
find,  from  the  evidence,  that  he  failed  to 
exercise  the  ordinary  judgment  of  physi- 
cians in  his  neighborhood  in  deciding  upon 
and  pursuing  a  course  where  different  physi- 
cians of  ordinary  skill  and  judgment  might 
disagree  as  to  the  practice  to  be  pursued  or 
the  precise  course  to  be  adopted."  We  may 
reasonably  take  judicial  notice  that  a  sur- 
geon's skill  depends  somewliat  upon  his  ex- 
perience and  opportunity  for  witnessing  op- 
erations, and  It  is  to  be  expected  that  the 
degrees  of  surgical  skill  met  with  in  different 
localities  will  be  affected  by  these  things. 
While  a  man  with  no  slull,  or  Inconsiderable 
»kill,  should  not  shelter  himself  behind  the 
claim  that  he  was  the  only  practitioner  in 
his  neighborhood,  and  therefore  that  he  was 
possessed  of  the  ordinary  skill  required,  al- 
though shown  to  possess  less  than  the  ordi- 
nary skill  to  be  met  with  In  such  localities, 
or,  as  the  books  sometimes  say.  In  the  gen- 
eral neighborhood.  It  is  true  that  the  charac- 
ter of  the  locality  has  an  important  bearing 
upon  the  degree  requisite.  And,  while  the 
language  of  the  circuit  judge,  taken  abstract- 
ly, was  perhaps  not  strictly  accurate,  yet,  in 
view  of  the  testimony  showing  that  the  de- 
fendant resided  in  one  of  the  cities  of  the 
state,  where,  as  the  evidence  shows,  there 
are  other  physicians,  presumably  of  average 
ability,  when  compared  with  similar  locali- 
ties, we  see  no  indication  that  the  plaintiff 
w^as  injured,  especially  as  there  was  nothing 
to  Indicate  a  claim  that  such  physicians 
were  below  the  general  standard  in  such 
localities. 

Error  is  alleged  upon  the  Instnictlon  that 
an  error  In  judgment  cannot  be  treated  as  le- 
gal negligence,  provided  the  defendant  exer- 
cised the  ordinary  judgment  of  an  ordinary 
physician  In  his  locality.  The  subject  was 
discussed  somewhat  at  length,  and  the 
charge  stated  the  rule  correctly,  except  as  it 
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was  limited  to  the  particular  locality,  which, 
as  already  said.  If  Inaccurate,  was  probably 
due  to  the  fact  that,  under  the  proofs,  a 
closer  discrimination  was  unnecessary.  The 
charge  excluded,  as  grounds  of  recovery,  the 
failure  of  defendant  to  glye  antiseptic  treat- 
ment when  he  set  the  arm.  the  alleged  In- 
sufficient size  of  the  hole  In  the  splint,  where- 
by a  proper  opportunity  for  examination  of 
the  bruised  tissues  could  be  made,  and  wheth- 
er he  was  negligent  In  not  seeing  the  plain- 
tiff on  Friday,  or  in  postponing  examination 
until  Sunday,  when  he  was  called  upon  by  the 
plaintiff  upon  Saturday,  and  was  told  by  him 
that  he  was  and  had  been  experiencing  se- 
vere pain.  The  only  evidence  offered  by  the 
plaintiff  tending  to  prove  improper  practice 
was  that  of  one  Dr.  De  May,  who,  in  answer 
to  a  long  hypothetical  question  closing  with 
the  Inquiry,  "What,  in  your  opinion,  caused 
the  gangrene,  and  the  sloughing  out,  and 
wasting  away  of  the  forearm  and  hand?" 
answered.  "Too  tight  bandaging,  and  lack  of 
proper  attention  on  the  part  of  the  physi- 
cian." On .  cross-examination,  he  said,  sub- 
.<<tantlally,  that  the  question  asked  excluded 
all  other  causes,  and  that  his  conclusion  that 
there  was  tight  bandaging  was  drawn  from 
the  alleged  "fact  that  the  man  suffered  great 
pain,  that  he  had  swelling,  blackness  of  the 
hand,  discoloration."  On  his  redirect  ex- 
amination he  stated  that  there  was  lack  of 
attention,  In  not  seeing  the  patient  dally,  in 
his  failure  to  leave  it  In  another  physician's 
hands  when  he  went  away,  and  in  his  neg- 
lect to  undo  and  look  at  the  arm  on  Saturday, 
and  ascertain  the  condition  of  the  wound. 
He  also  thought  provision  should  have  been 
made  so  that  the  region  of  the  wound  could 
be  seen.  The  Inference,  from  his  testimony, 
is  that  too  tight  bandaging  stopped  the  circu- 
lation of  the  blood,  and  caused  gangrene, 
and  that  this  was  not  seasonably  discovered, 
because  of  the  Improper  use  of  splints  and 
appliances,  and  failure  to  examine.  We 
have  discovered  nothing  In  this  testimony 
about  antiseptic  treatment,  and  it  is  not 
clear,  from  the  briefs,  that  there  was  any 
testimony  tending  to  show  that  the  condition 
of  the  arm  was  due  to  a  failure  to  give  anti- 
septic treatment.  But  we  are  Impressed 
that  the  testimony  of  Dr.  De  May  tended  In 
the  direction  claimed,  and  justified  the  sub- 
mission to  the  Jury  of  the  question  of  neglect 
in  the  particulars  mentioned. 

One  further  question  demands  notice.  The 
court  said  to  the  Jury:  "You  are  Instructed 
that  the  plaintiff  cannot  recover  in  this  ac- 
tion unless  he  shows,  by  a  preponderance  of 
the  evidence,  a  state  of  facts  from  which  no 
other  rational  conclusion  can  be  drawn  than 
that  defendant  was  unskillful  and  negligent, 
which  was  the  proximate  cause  of  pro- 
ducing the  result  complained  of;  and  it  is 
not  enough  to  show  a  state  of  things  equally 
consistent  with  unsklllfulness  and  negli- 
gence or  the  absence  of  them."  The  latter 
part  of  this  instruction  Is  not  objectionable; 


for,  where  the  Inferences  to  be  drawn  ■from 
the  facts  proved  are  as  consistent  with  skill 
and  diligence  as  with  unsklllfulness,  tlie 
plaintiff  should  fail.  But  a  rational  conclu- 
sion is  a  conclusion  which  is  reasonable,  or 
"agreeable  to  reason,"  and,  of  two  conclu- 
sions inferable  from  known  facts,  one  may 
be  more  rational  than  the  other,  or  men  may 
differ  as  to  which  is  the  more  rational.  It 
cannot  properly  be  said  that  the  plaintiff 
cannot  recover  where  It  Is  possible  to  dra'w  a 
rational  conclusion  other  than  that  of  negli- 
gence. That  is,  in  effect,  applying  a  rule  ap- 
proximating that  of  reasonable  doubt  We 
think  that  the  true  rule  is  that,  where  there 
are  two  Inferences  equally  consistent  ^ith 
the  facts  proved,  one  of  them  cannot  reason- 
ably be  drawn  to  the  prejudice  or  exclusion 
of  the  other,  and  the  plaintiff  would  neoes- 
sarily  fall;  but  where,  although  either  of 
two  inferences  might  legitimately  and  rea- 
sonably be  drawn,  one  Involving  negligence 
ft  more  reasonable  or  probable  than  the  otber, 
then  the  case  cannot  be  taken  from  the  Jury. 
1  Beven,  Neg.  133.  The  author  continnes: 
"It  is  not  sufficient,  to  exonerate  a  defend- 
ant, merely  to  point  out  that  the  facts 
proved  are  susceptible  of  another  conclusion 
than  that  of  negligence.  It  must  be  sho-^^n 
that  of  the  two  Inferences  that  can  be 
drawn,  there  must  be  a  probability  of  the  In- 
ference that  acquits  him  either  equal  to  or 
greater  than  that  which  points  to  negrll- 
gonce."  In  other  words,  the  language  ased 
excluded  probability,  by  requiring  the  Jury 
to  acquit  If  they  could,  upon  any  theory. 
find  the  facts  rationally  consistent  with  skill 
and  diligence,  notwithstanding  a  contra.ry 
probability.  It  is  possible  that  the  instruc- 
tion was  understood,  as  it  was  doubtless  in- 
tended, to  point  out  the  necessity  of  a  proba- 
bility of  unsklllfulness,  as  a  rational  conclu- 
sion, before  the  jury  could  find  a  verdict  tor 
the  plaintiff,  but  we  think  it  went  farther. 
We  are  therefore  constrained  to  reverse  the 
Judgment,  and  it  is  ordered  accordingly.  A. 
new  trial  Is  directed. 

LONG,  C.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


MUNCBY  T.  SUN  INS.  OFFICE 

(ZENGERLE,  Intervener). 

(Supreme  Court  of  Michigan.     June  2,  1896.) 

Q-ARSISHMEyT— IXTKRVBNTION— DbMASD  POK  TriaI. 

OF  ls»UB8— Declarations  as  Evidence. 

1.  Under  2  How.  Ann.  St.  |  8068,  proTidins 
that  the  affidavit  for  garnishment  shall  be  con- 
siderpd  as  a  declaration,  and  that  the  disclo- 
sure hj  the  garnishee  shall  be  considered  as  a 
plea,  and  that  admissions  therein  shall  be  prima 
facie  evidence  of  the  truth  of  the  matter  a<l- 
mitted,  but  that  plaintiff  or  garnishee  may. 
within  10  days  after  such  disclosure,  demand  a 
trial  of  the  cause,  when  construed  with  3  Hovp. 
Ann.  St.  i  8085,  providinz  for  the  intervention 
of  other  claimants  when  the  answer  of  the  gar- 
nishee declftres  that  other  persons  claimed  the 
fund,  a  demand  for  a  trial  of  is«ufs  as  against  a 
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garnishee  is  not  neoessary  where  the  disclo- 
Biiro  is  accepted  as  true,  except  as  a^ainBt  the 
claim  of  a  third  party  who  Toluntarily  inter- 
venes. 

2.  In  garnishment  of  a  fund  held  by  an  in- 
Burance  company  for  payment  of  a  policy  in 
favor  of  the  principal  defendant,  where  such  de- 
fendiint  had  assigned  the  policy,  declarations 
by  him,  made  subsequent  to  the  assignment, 
that  he  intended  to  apply  the  funds  in  payment 
of  his  debts,  were  inadmissible  as  against  the 
assign  eo. 

3.  In  garnishment  of  a  fund  held  by  an  in- 
surance company  tor  payment  of  a  policy  in 
faTor  of  the  princiiwl  defendant,  where  It  ap- 
peared that  such  defendant  bad  assigned  the 
policy,  the  erroneous  admission,  as  against  the 
assignee,  of  declarations  by  such  defendant, 
innde  after  the  assignment,  that  he  intended  to 
apply  the  proceeds  of  the  policy  in  payment  of 
his  debts,  was  haimless,  where  the  court  char- 
ged that,  if  the  ossignment  was  made  in  good 
faith  to  secure  a  bona  fide  debt,  the  assignee 
was  entitled  to  the  fund. 

Error  to  circuit  court,  Iosco  county;  Wil- 
liam U.  Simpson,  Judge. 

Action  by  Angeline  Smith  Muncey  against 
Henry  Boutyette,  In  which  the  Sun  Insurance 
Office  was  summoned  as  garnishee,  and  Cas- 
per M.  Zengerle  intervened  under  claim  of 
title  to  the  fund.  BYom  a  Judgment  against 
Intervener,  he  and  the  company  bring  error. 
Attirmed. 

M.  J.  Connine  (Cutcbeon,  Stellwagen  & 
Fleming,  of  counsel),  for  appellants.  J.  E. 
Kionane,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  instituted 
proc'twJiugs  in  garnishment  against  the  Sun 
Insurance  OtUce,  and  disclosure  was  tiled, 
Bbowing  tbat  the  insurance  company  was  In- 
debted to  the  principal  defendant  in  the  sum 
of  M80,  unless  Casper  M.  Zengerle  was  en- 
titled to  the  claim  under  an  assignment  made 
to  blm  of  the  same,  but  stated  that  such  an 
ussignment  had  been  made,  and  that,  there- 
fore, the  insurance  company  was  not  indebt- 
ed to  the  principal  defendant.  By  an  order 
of  the  court,  Zengerle  and  O.  E.  MCutcheon 
and  M.  J.  Connine  were  permitted  to  inter- 
vene as  claimants  to  the  fund  involved.  On 
the  trial  the  claims  of  Connine  and  MCutcheon 
were  allowed  by  direction  of  the  court,  and 
the  single  question  remaining  for  trial  was 
whether  Zengerle  was  entitled  to  the  fund 
under  his  assignment  The  jury  found 
against  his  claim,  and  he  and  the  insurance 
company  bring  error. 

It  is  contended  that  there  was  no  authority 
to  try  the  issue,  for  the  reason  that  no  de- 
mand for  a  trial  of  the  issue  was  made  un- 
der section  80C8,  2  How.  Ann.  St.,  which 
reads  as  follows:  "The  affidavit  for  the  writ 
of  garnishment  shall  be  held  and  considered 
as  a  declaration  by  the  plaintiff  In  trover 
against  the  garnishee  as  defendant,  where  the 
garnishee  is  chargeable  for  property,  and  for 
money  had  and  received,  when  he  is  charge- 
able upon  the  Indebtedness  against  the  gar- 
nishee, and  upon  the  filing  of  the  garnishee 
disclosure,  or  upon  the  filing  of  the  answer 
to  such  written  interrogatories  in  cases  where 


the  same  are  required  and  filed,  or  upon  the 
filing  of  the  report  of  the  testimony  or  state- 
ment made  by  such  garnishee  on  such  per- 
sonal examination  in  cases,  where  such  ex- 
amination is  had,  the  matter  of  such  affida- 
vit shall  be  considered  as  denied  (except  so 
far  as  the  same  is  admitted  by  such  disclo- 
sure, answers  or  Interrogatories  or  report, 
which  admissions  shall  have  the  effect  of  ad- 
missions in  a  plea,  and  shall  be  prima  fade 
evidence  of  the  matters  therein  admitted.) 
And  thereupon  a  statutory  issue  shall  be 
deemed  framed  for  the  trial  of  the  question  of 
the  garnishee's  liability  to  the  plaintiff.  (And 
Judgment  may  be  rendered  against  such  gar- 
nishee defendant,  as  upon  declaration  and  plea, 
or  on  plaintiff's  motion  to  the  court  at  any 
time  after  the  final  Judgment  against  the  de- 
fendant in  the  principal  cause,  without  fur- 
ther notice  to  such  garnishee:  provided, 
however,  if  such  plaintiff  or  garnishee  de- 
fendant shall  within  ten  days  after  filing  of 
such  disclosure,  answer  or  statement,  file  with 
the  clerk  of  such  court  a  demand  for  trial  of 
the  cause,  said  cause  shall  stand  for  trial  In 
the  manner  provided  by  this  act)"  We  need 
not  determine  whether  the  demand  can  be 
waived,  or  whether,  in  the  absence  of  de- 
mand, the  statements  contained  in  the  dis- 
closure must  constitute  the  sole  evidence  in  a 
case  where  the  garnishee  defendant  Is  the 
sole  party  appearing  to  be  Interested  In  the 
question.  The  practical  Importance  of  the 
question  Is  not  great,  as  under  the  amend- 
ment of  18S)5  (Laws  189Q,  p.  332)  the  demand 
may  be  made  after  the  lapse  of  10  days,  by 
the  permission  of  the  court  But  we  think 
section  80U8,  2  How.  Ann.  St,  is  to  be  con- 
strued in  connection  with  section  8085,  3 
How.  Ann.  St,  which  provides  for  the  inter- 
vention of  other  claimants  when  the  answer 
of  the  garnishee  declares  that  other  i>erson8 
than  the  defendant  make  claim  to  the  fund 
or  indebtedness,  and  for  the  payment  of  the 
fund  Into  court  to  abide  the  results.  Upon 
such  disclosure  the  garnishee  has  no  further 
Interest  in  the  proceedings,  except  to  have 
the  right  as  between  such  claimant  and  the 
principal  defendant  determined.  And  where 
the  statement  in  the  diselostu'e  Is  accepted  as 
true,  except  as  such  statement  relates  to  the 
claim  set  up  by  said  third  party,  there  is  no 
necessity  or  propriety  in  demanding,  as 
against  the  garnishee,  a  trial  of  this  question. 
The  claimant  must  be  brought  In  for  that  pur- 
pose. In  this  case  the  claimant  voluntarily 
Intervened. 

The  court  admitted  evidence  of  statements 
made  by  the  defendant  Boutyette  tending  to 
show  a  promise  by  him  to  apply  this  Insur- 
ance on  his  debts  after  the  date  of  the  assign- 
ment to  Zengerle,  and  of  further  conversa- 
tion in  which  he  stated  that  he  had  nothing 
from  which  collection  could  be  made,  and,  in 
effect,  that  the  plaintiff's  Judgment  was  not 
collectible.  These  statements,  being  made 
by  the  assignor  after  he  had  parted  with  the 
possession  of  the  policy  of  Insurance,  were  not 

Digitized  by  VjOOQlC 


&J4 


67  NOBTHWKSTKKN  IlEPORTEB. 


(MidL 


admissible  to  defeat  tbe  title  of  the  purchaser. 
Blanchard  v.  Moon,  85  Mich.  380,  48  N.  W. 
542.  But,  In  view  of  the  charge  of  the  court 
in  the  case,  we  do  not  think  the  admission  of 
this  testimony  was  prejudicial.  The  tendency 
of  a  portion  of  this  testimony  was  to  ^ow 
that  no  assignment  of  tbe  policy  had  been 
made,  and  the  tendency  of  the  other  portion 
of  such  testimony  was  to  show  that  tbe  prop- 
erty was  placed  beyond  the  reach  of  cred- 
itors. Tbe  circuit  Judge,  as  to  the  first  ques- 
tion, charged:  "Now,  there  is  no  question, 
from  tbe  evidence  in  the  case,  but  wlmt 
Boutyette  assigned  the  policy  to  Mr.  Zengerle. 
1  don't  believe  there  is  any  evidence  upon 
that,  but  what  be  did  do  it.  Tbe  assignments 
are  here  in  writing.  You  have  the  testimony, 
and  all  the  testimony  goes  to  show  that  the 
next  day  after  the  fire  he  assigned  this  policy 
over,  and  it  seems,  and  I  charge  you,  that  the 
evidence  is  that  the  assignment  was  made  to 
pay  him  anything  that  Boutyette  owed  him 
at  the  time;  a  ad  I  do  not  think  that  there 
Is  any  dispute,  upon  that,  but  what  the  as- 
signment was  made."  And  as  to  tbe  second 
question  tbe  court  charged  as  follows:  "Gen- 
tlemen of  the  Jury,  I  charge  you,  further.  If 
he  honestly  owed  Mr.  Zengerle  anything  at 
the  time,  that  tbe  assignment  is  valid,  and 
3ilr.  Zengerle's  claim  is  valid  against  this  In- 
Borance.  There  is  no  question  about  that 
We  are  not  here  to  say  tliat  one  man's  claim 
is  any  better  than  another's.  He  made  tbe 
assignment.  He  made  it  to  secure  Mr.  Zen- 
gerle against  any  debt  that  he  owed  bim  at 
tbe  time,  and,'  if  he  owed  him  any  debt  at 
tbat  time,  Mr.  Zengerle  has  a  claim,  to  the 
extent  of  that  debt,  upon  this  insurance." 
We  think,  in  view  of  this  charge,  the  testi- 
mony could  not  have  damaged  tbe  claimant. 
Judgment  affirmed. 

LONG,  O.  J.,  did  not  Bit    Tbe  other  Jus- 
tices concnrred. 


KERR  V.  BENNETT. 

■(Sapreme  Court  of  Michigan.     June  2,  1896.) 

Appeal — Rbvikw— Presumptions— Notice  of 

RbCOOPMBNT— SUFFIOIENCr. 

1.  Under  How.  Ann.  St.  S  7008,  reqairing 
a  justice  of  the  peace,  in  his  return  to  the  cir- 
cuit court  in  case  of  apijeal,  to  give  copies  of 
the  pleadings,  if  in  writing,  where  the  return 
does  not  show  and  the  record  does  not  state 
whother  the  pleadinRs  were  written  or  verbal, 
It  will  be  presumed  that  they  were  verbal. 

2.  In  an  action  commenced  before  a  justice 
of  the  peace  to  recover  damages  for  wrongfully 
cutting  trees  on  plaintilTs  land,  contrary  to  an 
agreement  between  plaintiff  and  defendant, 
where  the  pleadings  are  verbal,  a  notice  of 
recoupment  which  does  not  point  out  in  what 
respect  the  contract  was  broken  by  plaintiff  is 
insufficient 

Error  to  circuit  court,  Wayne  county;  Joseph 
W.  Ponovan,  Judge. 

Action  by  Thomas  Kerr  against  Edmund 
Bennett  commenced  in  Justice's  court,  and 
taken  on  appeal  by  defendant  to  tbe  circuit 


court.    There  was  a  Judgment  for  defendant 
aud  plaintiff  brings  error.    Reversed. 

Hamilton  Baluss,  for  appellant  George 
Griffin  Prentls,  for  appellee. 

GRANT,  J.  This  case  was  commenced  in 
Justice  court  The  Justice,  in  his  return  to 
the  circuit  court  stated  that  "idaintiff  de- 
clares against  the  defendant  in  an  action 
wherefore  he  claims  damages  for  the  wrong- 
fully cutting  certain  timber  trees  on  ttie  lands 
of  the  plalntier,  contrary  to  an  agreement  be- 
tween the  plaintiflT  and  defendant  and  to  the 
damage  of  the  plaintifF  $30.  The  defendant 
pleaded  the  general  Issue  and  gave  notice  of 
recoupment."  Upon  the  trial  in  the  circuit 
court  the  defendant  was  permitted  to  intro- 
duce evidence  under  this  notice.  It  Is  claimed 
that  the  notice  was  insufficient  In  tbat  it 
does  not  point  out  in  wiiat  respect  tbe  con- 
tract was  broken  by  the  plaintiff.  The  return 
of  tbe  Justice  does  not  show,  nor  does  the 
record  state,  whether  tbe  pleadings  were  writ- 
ten or  verbal.  How.  Ann.  St  §  7008,  re- 
quires the  Justice,  in  his  return,  to  give  copies 
of  tbe  pleadings,  if  hi  writing.  It  must  there- 
fore be  presumed  tbat  they  were  verbal.  It 
follows  that  the  notice  of  recoupment  was 
insufficient,  and  tbat  no  testimony  could  be 
introduced  under  it  Roetbke  v.  Brewing  CSo., 
33  Mich.  311.  Judgment  reversed,  and  new 
trial  ordered. 

LONG,  C.  J.,  did  not  sit  The  otber  Jus- 
tices concurred. 


HODGES  V.  DETROIT  ELECTRIC  LIGHT 

&  POWER  CO. 

(Supreme  Court  of  Michigan.     June  2,  1896.) 

Pkiscipai,  a!ii>  Aoest  —  Powers  of  Asbnts  — 

Questions  pos  Jurt — Bvidkncb. 

1.  Tbe  authority  of  the  superintendent  and 
general  manager  of  an  electric  light  corpora- 
tion, who  is  also  a  director,  to  bind  the  com- 

ftany  by  employing  a  nurse  for  a  person  injured 
u  its  service,  is  a  question  for  the  jury. 

2.  On  an  issue  as  to  whether  defendant 
corporation  had  engaged  the  services  of  a  physi- 
cian for  one  of  its  employes,  the  testimony  of 
the  physician  that  he  had  charged  such  services 
to  defendant  on  his  books  was  incompetent 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Harry  Hodges  against  the  De- 
troit Electric  Light  &  Power  Company  to  re- 
cover for  services  rendered  as  nurse  to  an 
employ^  of  defendant.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Keena  &  Lightner,  for  appellant  Edward 
S.  Grece  and  Howard  J.  Hall,  for  appellee. 

LONG,  C.  J.  This  cause  was  commenced 
in  Justice  court,  and  appealed  to  the  circuit, 
where,  on  a  trial  before  a  Jury,  verdict  and 
Judgment  were  rendered  in  favor  of  the 
plalntier  for  $100.  Tbe  action  was  brought 
for  services  rendered    by  the  plaintiff    as 
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nurse  to  one  Hardenburg,  who,  while  In 
the  employ  of  the  defendant,  was  severely 
burned  on  his  face  and  neck,  causing  Inju- 
ries requiring  medical  attendance  and  the 
attention  of  a  nurse.  The  Injury  was  caus- 
ed by  the  explosion  of  a  steam  valve,  and, 
after  the  Injury,  Hardenburg  was  at  once 
removed  to  Emergency  Hospital,  where  his 
injuries  were  dressed.  It  appears  that  the 
defendant,  at  the  time  of  the  accident  to 
Hardenburg,  held  a  policy,  made  by  the 
Standard  Life  &  Accident  Insurance  Com- 
pany to  the  defendant,  wherein  the  insur- 
ance company  agreed  to  pay  to  the  defend- 
ant all  sums.  It  (the  defendant)  might  be- 
come liable  for  on  account  of  bodily  injuries 
sustained  by  Its  employes  on  or  about  its 
premises,  which  policy  contained  the  follow- 
ing stipulation:  "It  Is  agreed,  in  the  event 
of  Injury  to  any  employ^  of  the  assured,  re- 
sulting from  accident  occurring  during  the 
hours  of  labor,  and  while  actively  employed 
In  the  service  of  the  assured,  that  the  com- 
pany's surgeon  shall  attend  such  employ^ 
until  be  shall  have  fully  recovered  from  the 
effect  thereof;  that  said  employd  can  be  sent 
to  any  public  hospital  in  the  city,  and  the 
cliarges  for  services  rendered  injured  em- 
ployes shall  be  paid  by  said  company."  Dr. 
Hitchcock,  the  regular  physician  of  the  in- 
surance company,  being  advised  of  the  ac- 
cident, made  inquiry  at  the  hospital,  and  on 
the  next  morning  called  and  examined  Har- 
denburg, and  advised  bis  removal  to  Harper 
Hospital,  where  he  would  give  him  personal 
attention  and  care;  such  change  being  nec- 
essary because  he  was  not  a  member  of  the 
medical  staff  of  Emergency  Hospital.  Har- 
denburg did  not  wish  to  go  to  the  hospital, 
and  at  his  own  request  was  removed  to  his 
own  home.  Dr.  Hitchcock  offered  to  attend 
bim  there,  but  at  Hardenburg's  request  one 
Dr.  Judson  was  sent  for,  who  attended  him 
until  his  recovery.  The  plaintiff,  in  nursing 
Bbirdenburg,  claims  that  he  was  employed 
by  the  defendant  through  Dr.  Judson,  and  that 
Dr.  Judson  was  instructed  to  make  such  em- 
ployment by  Mr.  Fitzgerald,  the  manager  of 
the  defendant  company.  Dr.  Judson  testified 
that  he  employed  the  plaintiff,  and  was  au- 
thorized to  do  so  by  Mr.  Fitzgerald;  that  he 
called  at  the  oiffice  of  defendant  a  day  or  two 
after  the  accident,  saw  Mr.  Fitzgerald,  told 
bim  It  was  a  very  severe  case,  needing  care 
night  and  day,  and  he  would  have  to  have  a 
nurse;  and  that  Fitzgerald  told  him  to  em- 
ploy a  nurse,  and  thereupon  he  employed  the 
plaintiff.  The  witness  was  then  asked: 
"What  did  he  say  about  paying  for  it?  A. 
He  said  that  my  bill  and  the  nurse's  bill 
they  would  see  to.  He  would  see  to  that." 
This  conversation  took  place,  as  claimed  by 
Dr.  Judson,  at  the  office  of  the  company,  and 
following  said  instructions  he  told  the  plain- 
tiff what  Fitzgerald  said.  This  conversa- 
tion is  denied  by  Mr.  Fitzgerald.  The 
court  submitted  the  question  of  authority 
of  Mr.  Fitzgerald  to  make  this  contract  for 


and  in  behalf  of  the  company  to  the  jury, 
saying:  "So  far  as  the  question  of  authority 
is  concerned,  I  cannot  say  to  you  that  there 
is  no  evidence  in  this  case  from  which  yon 
may  not  Infer  that  the  superintendent  or 
manager  of  the  Institution,  as  Mr.  Fitzgerald 
testified  he  was,  was  not  authorized  to  make 
a  contract.  I  think,  from  the  evidence  of 
what  he  did,  and  the  evidence  that  be  was 
i  the  ■  manager,  you  may  draw  the  Inference 
I  that  be  was  authorized  to  make  such  con- 
'  tract  as  the  plaintiff  contends  in  this  case 
was  made.  I  do  not  say  It  is  a  necessary 
inference,  but  from  the  testimony  in  this 
case  It  Is  for  you  to  say  whether  Mr.  Fitz- 
gerald did  or  did  not  have  power  to  make  a 
contract  for  the  nursing  of  the  injured  man. 
as  is  claimed  by  the  plaintiff  In  this  case." 
Further  on  in  the  charge  the  court  said,  up- 
on the  same  question:  "To  restate,  perhaps, 
what  I  said  at  first,  the  plaintiff  is  not  enti- 
tled to  a  verdict  unless  you  find— First,  that 
the  manager,  Mr.  Fitzgerald,  was  authorized 
to  employ  him;  second,  that  he  did  em- 
ploy him."  Certain  requests  were  present- 
ed by  counsel  for  defendant  which  the  court 
refused  to  give  to  the  jury,  and  certain  as- 
signments of  error  refer  to  such  refusal. 
These  requests,  taken  together,  substantially 
are:  That  there  was  no  evidence  in  the  case 
that  Mr.  Fitzgerald  ever  authorized  the  em- 
ployment of  the  plaintiff  for  or  on  behalf  of 
the  defendant;  that  there  was  no  evidence 
that  Mr.  Fitzgerald  had  power  and  authority 
to  employ  the  plaintiff  for  and  on  behalf  of 
the  defendant;  that  the  evidence  showed 
that  the  defendant  had  made  provision  for 
the  medical  attendance  and  care  of  its  em- 
ployes injured  by  accident;  that,  under  such 
circumstances,  the  burden  of  proof  is  Mpoti 
the  plaintiff  to  show  that  Mr.  Fitzgerald 
had  authority  from  the  company  to  make  the 
contract  claimed  by  the  plaintiff;  and  that, 
under  the  pleadings  and  proof,  the  plaintiff 
is  not  entitled  to  recover.  The  evidence 
showed  that  Mr.  Fitzgerald  was  the  superin- 
tendent of  the  company.  Its  manager,  a 
stockholder,  and  one  of  the  board  of  direc- 
tors. The  company  is  a  dbmestic  corpora- 
tion, organized  under  an  act  to  authorize 
the  formation  of  electric  Hght  companies 
within  this  state. 

We  think  the  court  was  not  in  error  in  re- 
fusing these  requests  to  charge,  and  that  the 
charge  as  given  substantially  sets  out  the 
law  in  reference  to  the  power  of  Mr.  Fitz- 
gerald. Under  the  testimony.  It  was  a  ques- 
tion of  fact,  for  the  jury  to  determine,  wheth- 
er the  power  existed  in  Mr.  Fitzgerald  to 
bind  the  company  in  the  manner  claimed  by 
the  plaintiff.  The  public  cannot  deal  with  a 
corporation  except  through  Its  agents.  Mr. 
Fitzgerald's  position  In  the  company,  as  su- 
perintendent and  general  manager  of  Its  af- 
fairs, was  recognized;  and  he  was  the  only 
person  known  to  Dr.  Judson  or  the  plaintiff 
of  whom  Inquiry  could  be  made  as  to  what 
the  company  was  willing  to  do  for  the  re- 
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Uef  of  Hardenburg.  It  Is  apparent  that 
Hardenburg  understood  that  the  company 
would  furnish  medical  care  and  attendance, 
and  Mr.  Fitzgerald,  as  superintendent  and 
manager,  acquiesced  In  the  arrangement  by 
which  Hardenburg  was  taken  to  bis  own 
home,  Instead  of  being  treated  at  the  hospi- 
tal, and  also  acquiesced  in  the  arrangement 
to  have  Hardenburg  treated  by  Dr.  Judson 
Instead  of  by  Dr.  Hitchcock,  the  physician 
of  the  insurance  company.  He  was  aware, 
before  the  services  were  rendered,  if  the  tes- 
timony of  Dr.  Judson  be  true,  that  the  plain- 
tiff was  to  be  employed,  and  authorized 
such  employment,  and  agreed  that  "they" 
(meaning  the  company)  would  see  to  the 
payment  of  the  bills.  A  somewhat  similar 
question  was  presented  In  Railroad  Co.  v. 
Taft,  28  Mich.  288.  While  the  court  was 
equally  divided  upon  the  question  of  the 
authority  of  the  superintendent  of  the  rail- 
way company  to  bind  the  company  for  the 
services  of  a  physician  rendered  to  an  in- 
jured employe,  we  are  disposed  to  follow  the 
I'easonlng  of  Mr.  Justice  Cooley,  concurred 
in  by  Mr.  Justice  Christlancy,  In  the  case. 
There  it  was  said  by  Mr.  Justice  Cooley: 
"We  think  it  Is  within  the  general  scope  -of 
the  employment  of  a  railway  superintendent 
to  make  such  a  contract  as  the  jury  have 
found  was  made  in  this  case,  and  that  no 
evidence  to  prove  a  special  authorization  is 
requisite."  In  the  present  case,  the  manage- 
ment of  the  affairs  of  the  corporation  had 
for  upward  of  five  years  been  left  in  the 
hands  of  Mr.  Fitzgerald.  An  effort  had  been 
made,  through  the  insurance  company,  by 
the  defendant,  to  provide  and  care  for  the 
omployfes  of  the  company  Injured  while  in 
discharge  of  their  duties;  and  the  mere  fact 
that  Hardenburg  was  provided  and  cared  for 
at  his  own  home  cannot  affect  the  question  of 
the  power  vested  In  Fitzgerald  to  make  the 
arrangement  which  is  claimed  by  the  plain- 
tiff. We  think  the  case  was  properly  sub- 
mitted, upon  that  question,  for  the  deter- 
mination of  the  Jury. 

Error  Is  also  assigned  upon  the  ruling  of 
the  court  in  permitting  Dr.  Judson  to  testi- 
fy that  he  charged  upon  his  own  books  of 
account  for  his  services  rendered  to  the  com- 
pany. The  question  arose  as  follows:  He 
was  being  cross-examined  by  counsel  for  the 
defendant,  and  was  asked:  "Did  you  ever 
make  any  demand  upon  Mr.  Hardenburg  for 
your  pay?  A.  I  had  some  conversation  with 
him  about  it,  and  I  did  not  make  any  demand 
on  him.  I  charged  my  bill  up,  and  it  Is  on 
my  books,  to  the  Detroit  Electric  Light  & 
Power  Company;  and  It  is  on  my  books." 
Counsel  asked  the  court  to  strike  out  the 
testimony  as  to  the  account  being  cluirged 
to  the  company.  This  was  refused.  It  is 
apparent  that  this  was  not  responsive  to  the 
question,  and  could  but  have  been  prejudi- 
cial to  the  defendant  The  whole  case  hin- 
ged upon  whether  the  jury  took  Dr.  Judson's 
statement,  or  tnat  of  Mr.  Fitzgerald,  as  true; 


and  the  fact  that  Dr.  Judson  diarged  bij 
services  to  the  defendant  might  have  been 
regarded  by  the  Jury  as  eyldeace  that  the 
contract  was  made  as  claimed  by  the  plain- 
tiff. The  testimony  was  incompetent  for 
any  such  purpose,  and  we  think  the  court 
should  have  stricken  it  oat  when  the  request 
was  made.  For  this  reason  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 

MONTGOMERY,  HOOKER,  and  MOORE, 
JJ.,  conoureed  with  LONG,  C.  J^  GRANT, 
J.,  concurred  in  the  result 


BROWN  V.  TOWNSHIP  BOARD  OF 

GREENFIELD  TP. 

(Supreme  Court  of  Michigan.     June  2,  lS9<i.i 

HiGHWATS  —  LOCATIOX  OF  —  APPEAL —  WiDTH  Or 

Road. 

1.  Under  How.  Ann.  St  »  1302,  1303,  the 

decision  ot  a  township  board,  on  an  appeal  bj 
a  property  owner  from  the  action  ol  the  com- 
missioners of  highways  in  locating  a  road,  and 
awardiug  compeusation  for  land  taken,  is  final 
and  conclusive. 

2.  How.  Ann.  St  §  129G,  providing  that 
liighways  shall  not  be  less  than  four  rods  in 
width,  does  not  restrict  them  to  snch  width,  and 
a  commisBioner  may  establish  a  wider  road 
when  required. 

Original  proceeding.    Certiorari,  on  petition 
of  George  H.  Brown,  to  the  township  board 
'  of  Greenfield  township.     Writ  dismissed. 

William  Look,  for  plaintiff.  George  W. 
Radford,  for  defendant 

LONG,  C.  J.  Proceedings  were  instituted 
before  the  commissioner  of  highways  of 
Ureeuiield  township  to  open  a  road  100  foot 
wide  along  the  section  line  of  certain  sections 
in  said  township,  the  road  being  about  2W 
miles  long.  In  the  proceedings  the  plaintiff 
was  the  only  one  of  a  large  number  of  pr«[h 
erty  ownci's  who  did  not  dedicate  his  land  for 
such  pui'poses.  In  the  proceedings  the  com- 
missioner found  the  road  a  public  necessity, 
and  awarded  the  plaintiff  $80  damages.  Plain- 
tiff took  a  general  appeal  from  the  decision 
of  the  commissioner  to  the  township  board, 
without  stating  any  special  reasons  therefor. 
The  township  board  convened  for  the  pur- 
pose of  bearing  the  appeal,  but  decllnctl 
to  consider  It,  because  no  reasons  for  the  a|v 
peal  were  stated  therein.  PlaiutiS  thcreu]v>ti 
applied  to  this  court  for  mandamus  to  compel 
the  township  board  to  hear  proofs  on  his  ap- 
peal. The  writ  was  granted,  and  in  tlio  opin- 
ion, which  is  reported  in  92  Mich.  294,  5'J  N. 
W.  C14,  It  was  held  that  the  appeal  left  ooly 
two  questions  to  be  determined  by  the  board, 
and  the  writ  was  issued  directing  the  board 
to  assemble  to  hear  the  proofs,  and  deter- 
mine (1)  the  necessity  for  taking  the  land  for 
a  public  highway;  and  (2)  if  such  necessltr 
should  be  found  by  the  board  to  exist  then 
to  assess  the  damages  incident  thereto.  Pur- 
suant to  the  directions  in  this  writ,  the  town- 
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ship  ijoard  convened  July  5,  1892,  and  beard 
tlie  proofs  and  allegations  of  the  parties,  and, 
after  inspecting  that  portion  of  tlie  lands 
required  for  the  proposed  road,  decided  that 
the  road  -was  a  public  uecessity,  and  awarded 
the  plaintiff  |75  damages.  The  present  pro- 
ceeding is  by  certiorari  to  the  township  board 
to  review  its  action. 

The  affidavit  for  the  writ  raises  no  question, 
except  the  regularity  of  the  proceedings.  The 
allegations  of  error  are:  (1)  In  compelling  the 
plaintiff  to  prove  a  negative;  that  is,  that 
there  was  no  public  necessity  for  the  open- 
ing of  said  highway  without  there  being  first 
some  showing,  or  a  prima  facie  case  being 
made,  tliat  there  was  a  real  public  necessity 
existing  for  the  taking  of  the  lands.  (2)  That 
the  statute  under  which  this  proceeding  was 
talien,  in  limiting  the  value  of  the  lands  of 
plaintiff  to  their  value  for  farming  purposes 
only,  is  unconstltutionaL  (3)  That  the  towu- 
sliip  board  erred  in  finding,  as  matter  of  law, 
that  there  was  any  testimony  upon  which 
to  tiase  a  finding  tliat  there  was  a  public 
uecessity  for  the  opening  of  said  proposed 
liighway.  (4)  In  finding,  as  matter  of  law, 
that  there  was  any  testimony  which  tended 
to  show  that  the  valuation  of  the  lands  of 
plaintiff  was  $75.  (5)  In  reducing  the  amount 
of  compensation  allowed  the  plaintiff  by  the 
commissioner  of  highways.  (6)  In  finding 
that  there  was  a  public  necessity  for  the  open- 
mg  of  said  highway.  (7)  In  awardhig  $73  as 
damages  to  plaintiff  for  taking  3.04  acres  of 
land.  (8)  In  awarding  damages  to  plaintiff,  in- 
stead of  Just  compensation  incident  to  the 
openingof  said  highway.  The  township  board 
lias  made  a  return  to  the  writ,  stating  that  it 
■net,  pursuant  to  the  writ  of  mandamus  from 
tills  court,  to  inquire  into  the  necessity  for 
taking  the  laud  for  the  proposed  highway, 
and  to  fix  the  compensation  or  damages  of 
the  plaintiff  by  reason  thereof;  that  It  denies 
that  the  plalntiffi  was  In  any  way  compelled 
to  take  the  initiative;  that  the  board  heard 
all  the  testimony  in  behalf  of  the  plaintiff, 
and  also  the  testimony  on  the  ground  of  the 
pabiic  necessity  for  said  road,  and  the  dam- 
ages to  the  plaintiff;  that,  after  hearing  the 
testimony,  the  board  adjourned  to  the  Ist 
day  of  August,  for  the  purpose  of  Inspecting 
the  premises  upon  which  the  proposed  road 
was  laid  out;  that  it  did  Inspect  the  prem- 
ises, and  certifies  that  the  larger  portion  of 
the  land  required  for  said  road  was  swamp, 
and  covered  with  water,  and  wholly  worth- 
less for  farming  purposes;  that,  after  in- 
siK'cting  the  premises,  the  board  convened 
again,  and  heard  arguments  of  counsel  upon 
the  question  of  public  necessity  existing  and 
damages  to  the  plaintiff;  and  that  the  de- 
cision of  the  board  was  reached  after  a  full 
and  careful  consideration  of  ail  the  testimony, 
and  after  an  inspection  of  the  premises.  Un- 
der sections  1302  and  1303,  How.  Ann.  St.,  the 
decifiioD  of  the  township  board  is  made  final 
and  conclusive.  See,  also,  SoUer  v.  Township 
Board  of  Brown,  G7  Mich.  422,  34  N.  W.  888. 


The  plaintiff,  liaving  taken  advantage  of  bla 
remedies  under  this  statute  by  appeal  to  the 
township  board,  must  rest  content  with  the 
result  reached  by  that  body.  Burt  v.  Com- 
missioners, 32  Mich.  100;  Brody  v.  Township 
Board,  32  Mich.  272;  Prescott  v.  Patterson, 
44  Mich.  525,  7  N.  W.  237. 

There  was  testimony  before  the  board  which 
we  think  warranted  it  In  finding  the  public 
necessity  existing  for  the  highway,  and  also 
warranted  the  fixing  of  the  damages  for  the 
taking  at  the  sum  of  $75.  The  statute  places 
no  such  limitation  upon  the  action  of  the 
commissioner  in  fixing  the  value  of  the  land 
taken  as  Is  contended.  The  constitution  pro- 
vides, by  section  14,  art  18,  that  "the  prop- 
erty of  no  person  shall  be  taken  for  public 
use  without  just  compensation  therefor;"  and 
section  1300,  How.  Ann.  St,  provides  that, 
under  certain  circumstances,  the  lands  shall 
not  be  estimated  at  less  than  their  value 
for  general  farming  purposes.  The  board  had 
the  legal  right,  under  section  1301,  How.  Ann. 
St.,  to  Increase  or  diminish  the  amount  of 
damages  fixed  by  the  highway  commissioner. 

The  contention,  also,  that  the  commissioner 
had  no  right  to  take  land  of  the  width  of 
100  feet  cannot  be  sustained.  Section  1296, 
How.  Ann.  St.,  provides  that  public  high- 
ways shall  not  be  less  than  four  rods  in 
width.  In  Tyler  v.  Township  Board,  decided 
February  5,  1891,  and  not  reported,  the  pro- 
ceedings to  open  Hamilton  boulevard  100  feet 
wide  Is  reviewed  and  sustained  by  this  court. 
The  writ  of  certiorari  must  be  dismissed,  with 
costs  in  favor  of  defendant  in  the  writ  The 
other  Justices  concurred. 


ARMSTRONG  v.  ANDREWS. 
(Supreme  Court  of  Michigan.     June  2,  1896.) 

COMTRACTS— CoSDlTIONB     PkecedBXT— CeRTAISTT 

— Principal  and   Agknt— Costkact — 
Parol  Evidence. 

1.  Under  a  contract  for  paving  a  driveway, 
payment  which  was  to  be  computed  nccordinK 
to  the  area  paved,  to  be  made  by  a  note  "at  CO 
days  upo.T  completion  of  the  worlt,"  the  giviiiB 
of  a  note  is  not  a  condition  precedent  to  the 
right  to  demand  a  performance  of  the  contract. 

2.  A  contract  for  work,  payment  to  be 
made  by  a  "pood  and  sufficient  note,"  is  not 
void  for  uncertainty. 

3.  Where  the  complaint  In  an  action  on  a 
contract  does  not  allege  that  It  was  in  writing, 
or  set  It  out  vorbntim,  the  failure  of  defendant 
to  deny  the  execution  of  the  contract  does  not 
prevent  him  from  proving  that  the  contract  was 
executed  by  him  as  agent,  and,  therefore,  that 
he  was  not  personally  bound  thereby. 

4.  An  offei  by  letter  was  directed  to  a 
paving  company  of  which  defendant  was  agent, 
and  acceptance  signed  by  defendant  in  his  own 
name.  On  the  margin  of  the  instrument  was 
printed  a  guaranty  on  the  part  of  the  paving 
company  as  to  the  quality  of  the  worlt.  Beta, 
tliat  parol  evidence  was  admissible  to  show  that 
the  contract  was  that  of  the  paring  company, 
and  not  of  defendant 

Error  to  circuit  court,  Kent  county;    Allop 
G.  Adsit,  Judge. 
Action   by   Denlson   H.   Armstrong  against 
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Samuel  F.  Andrews.  There  wag  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  dispute  in  tlils  case  arises  upon  the 
following  Instrument:  "April  8, 18&4.  Grand 
Rapids  Sidewalk  Co.,  105  Ottawa  St,  Grand 
Rapids,  Mich.— Dear  Sirs:  You  will  please 
construct  for  me  on  or  about  Aptil  VOth,  1893, 
on  my  premises,  Richard  Terrace,  a  drive- 
way made  of  your  patent  tar  concrete,  26 
feet  wide,  and  about  500  feet  In  lengtli,  for 
which  I  agree  to  pay  you  6  cents  per  square 
foot,  surface  measure;  payment  to  be  a 
good  and  sufficient  note,  at  60  days,  upon 
completion  of  work.  Denison  Armstrong.  S. 
F.  Andrews."  At  the  foot  of  this  instrument 
was  a  written  warranty,  as  follows:  "The 
Grand  Rapids  Sidewalk  Go.  guaranty  the 
above-described  tar  concrete  work  shall  be  In 
good,  serviceable  condition  at  the  expiration 
of  5  years  from  the  date  of  Its  completion." 
The  signature,  "Grand  Rapids  Sidewalk 
Co.,"  was  also  printed.  On  the  margin  of 
the  instrument  appears  the  f<dlowing:  "Said 
Armstrong  also  agrees  to  grade  at  bis  own 
expense,  according  to  city  survey;  and  said 
Andrews  agrees  to  pay  $1  per  yard  for  all 
stone  furnished  by  said  Armstrong."  This 
Instrument  was  executed  in  duplicate,  each 
retaining  one.  The  one  kept  by  Andrews  dif- 
fers from  the  other  only  in  tliat  It  contains 
the  word  "after"  instead  of  "about,"  in  the 
agreement,  before  the  word  "completion." 
The  defendant  refused  to  do  the  work.  Plain- 
tiff employed  other  parties  to  do  it,  and  then 
instituted  this  suit  to  recover  damages  for 
breach  of  contract,  and  recovered  a  verdict 
for  $326.30. 

C.  O.  Smedley  (Benn  M.  Corwin,  of  coun- 
sel), for  appellant  Frank  W.  Hine,  for  ap- 
pellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  court  instructed  the  Jury  tliat  the  provi- 
sion, "payment  to  be  a  good  and  sufficient 
note,  at  60  days  upon  the  completion  of 
work,"  meant  that  such  note  was  to  be  given 
at  the  completion  of  the  work,  payable  in  60 
days.  The  defendant  contends  that  the  giv- 
ing of  the  note  was  a  condition  precedent  to 
the  performance  of  the  contraet.  We  think 
the  court  was  correct.  The  amount  could  not 
be  determined  until  the  contract  was  per- 
formed. It  could  not,  therefore,  have  been 
contemplated  that  the  note  was  to  be  flrst 
given.  It  is  quite  evident,  also,  from  a  let- 
ter written  by  the  defendant  to  the  plaintiff, 
June  14th,  that  be  did  not  then  so  imJer- 
stand  it 

It  is  also  claimed  that  the  term  "good  and 
sufficient"  is  indefinite,  and  that  for  this  rea- 
son the  contract  Is  void.  The  court  Instruct- 
ed the  Jury  that  this  term  meant  "such  a  note 
as  he  could  get  his  money  on,  which  could  be 
readily  discounted  at  some  one  or  more  of 
the  reputable  banks  of  the  city  where  the  par- 
ties, the  maker  and  the  indorser  of  the  note, 


reside,  and  a  bank  which  was  doing  a  gen- 
eral discount  business."  We  think  this  in- 
struction correct  and  that  the  contract  was 
not  void  for  Indeflniteneas.  Defendant's  coun- 
sel cite,  in  support  of  their  contention,  Thomas 
V.  Greenwood,  69  Mich.  215,  37  N.  W.  195. 
The  terms  of  the  offer  in  that  case  were  "cash 
or  approved  notes."  In  reply  to  the  proposi- 
tion, plaintiff  wrote  to  ship  the  goods  at  once, 
and,  "on  receipt  of  Invoice,  wlU  forward  note 
due  four  months  from  March,  1896."  The 
defendants  refused  to  ship  the  goods.  The 
distinction  between  that  case  and  this  is  ap- 
parent. There  the  note  was  to  be  given  as 
a  condition  precedent  to  the  delivery  of  the 
goods,  and  the  amount  was  fixed.  In  this 
case,  manifestly,  the  work  was  to  be  done  be- 
fore the  note  was  to  be  given,  and  the  amount 
could  not  be  determined  until  it  was  done.  It 
was  there  held  the  note  was  to  be  one  that 
could  be  used  the  same  as  cash. 

2.  It  is  urged  that  this  contract  was  not 
the  contract  of  the  defendant,  but  of  the 
Grand  Rapids  Sidewalk  Company,  and  that 
the  court  erred  in  not  so  holding,  and  in  re- 
jecting parol  testimony  tending  to  show  that 
the  defendant  was  an  officer  of  that  company, 
and  that  the  contract  was  executed  as  the 
contract  of  the  company.  The  plea  was  the 
general  Issue,  and  it  Is  urged  on  behalf  of  the 
plaintiff  that  this  defense  cannot  now  be  in- 
terposed, since  the  defendant  did  not  deny 
the  execution  of  the  contract,  under  rule  79. 
The  obvious  reply  to  this  contention  Is  that 
the  declaration  did  not  aver  that  the  contract 
was  in  writing,  or  set  tt  out  verbatim.  The 
numerous  authorities  cited  by  the  plaintiff 
do  not,  therefore,  apply. 

The  authorities  are  not  in  harmony  as  to 
the  effect  to  be  given  to  a  contract  where  one 
of  the  parties  is  described  in  the  body  of  the 
contract  as  an  agent,  or  signs  It  as  an  agent 
The  mere  description  of  the  party  is  of  bat 
little  moment,  where  it  cleariy  appears  upon 
the  face  of  the  contract  that  the  party  Intends 
to  bind  himself  as  principal.  Such  Is  the 
case  of  Landyskowski  v.  Lark  (Mich.)  66  N. 
W.  371.  So,  also,  where  It  cleaily  appears 
that  the  contract  Is  made  for  and  on  behalf 
of  a  principal,  the  agent  will  not  be  bound. 
The  difficulty  arises  In  the  phraseology  of  the 
contracts  which  came  before  the  courts  for 
Interpretation.  The  true  rule  Is  stated  by 
Mechem  to  be:  "Where  anything  on  the  face 
of  the  paper  suggests  a  doubt  as  to  the  party 
bound,  OP  the  character  In  which  any  of  the 
signers  has  acted  in  affixing  his  name,  testi- 
mony may  be  admitted  between  the  original 
parties  to  show  the  true  intent."  Mechem, 
Ag.  i  442.  None  of  the  authorities  cited  by 
the  plaintiff  Involve  a  contract  like  the  one 
before  us.  In  the  case  of  Matthews  v.  Jen- 
kins, 80  Va.  463,  the  agreement  Is  between 
"T.  W.  Matthews,  Secretary  of  the  M.  End. 
Ass.,"  and  "S.  T.  Jenkins,"  and  recites  that 
"Matthews  agrees  to  pay  said  Jenkins  $200 
per  month  as  a  guarantied  salary  as  a  gen- 
eral manager  and  agent  of  the  southern  de- 
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partment  of  said  association,  and  all  the  com- 
missions of  tbe  membership  fee  over  and 
above  20  per  cent,"  etc.  This  Is  signed  *T. 
W.  Matthews."  The  question  was  raised  on 
demurrer.  It  was  held  that  tbe  contract  on 
its  face  was  the  individual  contract  of  Mat- 
thews, and  did  not  indicate  an  Intention  to 
do  a  mere  ministerial  act  In  giving  effect  and 
antbenticlty  to  tbe  promise  of  another.  It 
was  there  said:  "In  this  case  we  have  no 
parol  evidence  to  aid  in  the  construction  of 
tbe  contract;"  thus  intimating  that,  upon  a 
trial  upon  the  merits,  it  would  be  competent 
to  introduce  parol  evidence  to  show  that  It 
was  in  fact  the  contract  of  tbe  association, 
and  was  so  understood  by  tbe  plaintiff.  The 
contract  in  tbe  present  caae  consists  of  a 
letter  or  order  and  its  acceptance.  The  order 
wa.4  not  directed  to  tbe  defendant,  but  to  the 
sidewalk  company.  The  sidewalk  company 
attached  Its  guaranty  at  the  foot.  This,  clear- 
ly. Indicated  that  It  was  the  contract  of  tbe 
company.  The  use  of  the  personal  pronoun 
'I,'  the  signature  of  the  defendant  without 
any  designation  of  agency,  and  the  marginal 
provision,  indicate  a  personal  contract  on  the 
part  of  Andrews.  We  think  this,  clearly,  a 
case  for  the  admission  of  parol  evidence  to 
show  whose  contract  it  in  fact  was,  and  bow 
it  was  understood  by  the  parties.  1  Greenl. 
Ev.  f  282;  Keldan  v.  Winegar,  95  Mich.  430, 
54  N.  W.  901;  Lacy  v.  Lumber  Co.,  43  Iowa, 
510.    Reversed,  and  new  trial  ordered. 

LONG.  0.  3..  did  not  sit    Tbe  other  Jus- 
tices concurred. 


RICHARDS  et   al.   v.   8CHREIBER,   CON- 
CHAR  &  WESTPHAL  CO.  et  al. 
(Supreme  Court  of  Iowa.    May  22,  1896.) 

FaACDCLBXT    CONVBIAXCE— FRIORITT  OF  ATTAOH- 
MENTB  —  SeRVICB    ON    SUNDAT  —  ELECTION    OP 

Remedies  —  Rights    op    Ckeditok  —  Trust 
Fund. 

1.  A  mortgage  given  by  a  debtor  to  hinder 
and  delay  his  creditors,  to  the  knowledge  of  the 
mortgagee,  ana  taken  in  part  to  aid  in  carry- 
ing into  effect  that  purpose,  is  fraudulent  as  to 
creditors. 

2.  Code,  §  2852  ^Providing  that  "where  the 
petition  states,  in  addition  to  the  other  facts 
reqaired,  that  the  plaintiff  will  lose  bis  claim 
unless  the  attachment  issues  and  is  served  on 
Sunday,  it  may  be  issued  and  served  on  that 
dar"),  does  not  limit  service  on  Sunday  to  a 
writ  issued  on  that  day;  but  a  writ  issued  on 
Saturday,  which  cannot  be  served  on  that  day, 
may  be  served  on  Sunday,  the  petition  being 
amended  on  that  day  to  show  that  plaintiff  will 
lose  his  claim  if  service  is  not  made  then. 

3.  Under  Code.S  2965  (providing  that,  where 
there  are  several  attachments  against  the  same 
defendant,  they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  sheriff),  a 
writ  given  him  on  Saturday,  but  which  could 
not  be  served  on  that  day,  should,  on  the  pe- 
tition be'ng  amended  to  authorize  service  on 
Snnday,  Oe  served  before  a  writ  issued  on  Sun- 
'lay,  under  a  petition  authorizing  service  on 
that  day,  and  placed  in  his  hands  on  Sunday 
before  the  amendment. 

4.  One  selling  goods  conditionally,  by  bring- 
ing ao  action  for  the  price,  makes  an  election 


of  remedies,  of  which  other  creditors  of  tbe 
purchaser  may  avail  tbemselrcs. 

5.  E.,  engaged  in  selling  goods,  received 
goods  from  D.  under  a  contract  by  which  B. 
was  to  be  agent  for  D.,  and  the  goods  and 
proceeds  of  sales  were  to  remain  the  property 
of  D.,  and  be  treated  as  a  special  deposit  for 

D.  till  finally  settled  for;  there  being  provision 
for  remittance  of  proceeds  of  sale  immediately 
on  receipt  thereof.  Held,  that  E.  having,  to  the 
knowledge  of  U.,  without  objection,  retained 
and  used  the  moneys  received  from  such  sales, 
and  treated  the  money  received  therefrom,  to- 
gether with  that  received  from  other  sources, 
as  a  common  fund,  D.  could  not  claim  it,  against 
other  creditors  of  E.,  as  a  trust  fund,  but  had 
the  rights  only  of  a  general  creditor. 

Appeal  from  district  court,  Calboun  county; 
George  W.  Paine,  Judge. 

Action  In  equity  for  tbe  foreclosure  of  a 
chattel  mortgage,  for  tbe  appointment  of  a 
receiver  of  tbe  mortgaged  property,  and  to 
liare  settled  the  Interests  of  the  defendants  In 
the  mortgaged  property  and  its  proceeds. 
I  There  was  a  hearing  on  the  merits,  and  a  de- 
'  cree,  from  which  tbe  defendants  the  Scbrei- 
ber,  Conchar  &  Westphal  Company,  tbe  Sta- 
ver  &  Abbott  Manufacturing  Company,  tbe 
Michigan  Stove  Company,  tbe  William  Deer- 
Ing  Company,  and  other  defendants,  appeal. 
After  the  appeals  were  taken  by  tbe  parties 
named,  E.  A.  Richards  also  appealed.  Modi- 
fled. 

Henderson,  Hurd,  Daniels  &  Klesel,  for  ap- 
pellant Scbrelber,  Conchar  &  Westphal  Oo. 
Yeoman  &  Kenyon,  for  appellant  Staver  & 
Abbott  Manuf'g  Oo.  Stevenson  &  Lavender, 
for  appellant  Michigan  Stove  Oo.  M.  W. 
Frlck  and  B.  B.  Foster,  for  appellants  George 
W.  Brown  &  Co.,  Keystone  Manufg  Co., 
Thomas  Manufg  Co.,  William  Merlner  (as- 
signee), F.  E.  Brown,  Tolerton  &  Stetson  Co., 
Cutler  Hardware  Co.,  Acme  Harvester  Co., 
Salem  Lock  Co.,  G.  D.  Colton  &  Co.,  Janes- 
viUe  Machinery  Co.,  Thomas  Johnson  and 
William  Brandon  (as  a  firm),  and  Mesker  & 
Bro.  J.  C.  Kerr,  for  appellees.  E.  A.  Wal- 
ton, for  appellees  Standard  Oil  Co.  an4  Du- 
buque Harness  &  Saddlery  Oo. 

ROBINSON,  J.  For  some  time  prior  to  tbe 
18tb  day  of  August,  1893,  the  defendant  H.  O. 
Ebrlicb  bad  been  engaged  at  Manson  in  tbe 
business  of  selling  hardware,  agricultural  Im- 
plements, and  other  kinds  of  property.  On 
the  day  named,  be  executed  to  the  plaintiff 

E.  A.  Richards,  and  B.  A.  Richards  as  trustee 
for  tbe  Manson  Loan  &  Trust  Company,  and 
L.  H.  Plumb,  a  mortgage  on  bis  entire  stock 
In  trade,  and  on  all  his  book  accounts,  and 
also  a  mortgage  on  real  estate.  These  mort- 
gages were  given,  in  part,  at  least,  to  secure 
the  payment  of  about  $9,000,  with  interest,  rep- 
resented by  promissory  notes  which  the  mort- 
gagor and  Ebrlicb  &  Eadle  (a  firm  of  which 
be  was  a  member)  bad  sold  and  guarantied  to 
tbe  plaintiffs  and  the  persons  whom  they  rep- 
resent. The  mortgage  was  recorded  on  the 
19tb  day  of  August,  and  on  the  21st  this  ac- 
tion was  commenced.  The  plalntifC  B.  A. 
Richards  was  appointed  and  qualified  as  ce- 
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cclver,  aud  took  possession  of  the  mortgaged 
property.  The  defendants  are  creditors  of 
Ehrlicb,  and  claim  Interests  in  the  mortgaged 
property,  or  rights  against  the  plaintifC  on  ac- 
ooimt  of  It  They  allege  that  the  chattel  mort- 
gages were  fraudulent  and  yold  as  against 
the  creditors.  Questions  in  regard  to  the  pri- 
ority of  the  cUiims  of  some  of  the  defendants, 
and  their  right  to  tiave  them  treated  as  pre- 
ferred, are  also  Involved  In  the  case. 

1.  The  district  court  adjudged  tljat  the 
chattel  mortgage  was  valid,  and  a  first  lien 
on  the  property  therein  described;  and  wheth- 
er that  is  correct  is  the  first  question  we  are 
i-equlred  to  determine.  The  facts  in  regard 
to  the  giving  of  the  mortgage  are  as  follows: 
On  the  day  it  was  given,  Ehrllch  was  being 
pres.<3ed  by  his  creditors,  especially  by  the 
Schreiber,  Conchar  &  Westphal  Company, 
which  was  represented  at  Manson  by  its  at- 
torney, Mr.  Kiesel.  He  demanded  payment 
of  the  claim  of  his  client  by  the  delivery  of 
merchandise.  Ehrllch  went  to  Ft.  Dodge  to 
obtain  legal  counsel,  and  on  his  return  was 
advised  to  confer  with  Richards,  and  did  so. 
He  told  Richards  that  the  creditor  named 
was  pressbig  him,  and  that  he  wished  some 
method  devised  by  which  to  keep  creditors 
from  taking  his  stock  of  merchandise  until 
he  could  pay  them  from  the  sales,  and  that  he 
wished  to  continue  In  business  in  such  a 
manner  that  his  creditors  could  not  interfere 
with  him.  The  testimony  of  Richards  shows 
that  Ehrllch  went  into  his  office  atraut  9 
o'clock  at  night,  told  him  he  was  afraid  of  an 
attachment,  and  asked  what  he  had  better 
do.  Prior  to  that  time,  nothing  had  been 
said  by  either  of  them  in  regard  to  securing 
the  claims  owned  and  represented  by  the 
plaintiffs;  but,  after  talking  about  the  situa- 
tion, Richards  thought  of  those  claims,  and 
suggested  that  they  be  secured.  Ehrlich  states 
that,  after  he  bad  explained  his  condition  and 
his  desire  to  protect  his  property  from  his 
creditors,  Richards  said  he  thotight  they 
"could  fix  it  up,"  and  went  to  his  vault, 
brought  out  notes  he  had  discounted  and  oth- 
ers he  held  as  collateral  security,  and  said  he 
thought  he  could  make  out  a  contingent  claim 
for  which  Ehrlich  could  secure  him  by  giving 
him  a  chattel  mortgage,  and  by  that  means 
remain  in  possession  of  the  store,  continue  to 
carry  on  the  business,  and  hold  oft  his  cred- 
itors until  the  goods  should  be  sold.  After 
some  conversation,  Richards  and  Ehrlich 
went  to  Rockwell  City  (the  county  seat),  that 
night,  and  there  had  the  mortgage  in  contro- 
versy, also  another  on  real  estate,  executed 
to  the  plaintiffs.  The  mortgages  thus  given 
covered  all  the  property  subject  to  execution 
which  Ehrlicb  then  owned.  At  that  time, 
Richards  held  two  notes  of  Ehrlich,  which 
amounted  to  $700,  and  to  secure  them,  and 
also  liability  on  the  guarantied  notes  and  any 
other  indebtedness  which  might  arise,  held 
collateral  notes  to  the  amount  of  ?1,400.  None 
of  those  notes,  and  none  of  tiie  notes  which 
had   been   dlscoonted   and   guarantied,    were 


due.  The  notes  discounted  were  selected  by 
the  plaintiffs,  when  they  were  purchased, 
from  a  quahtity  offered,  and  were  regarded 
as  good.  The  value  of  the  property  mon- 
gaged  is  not  clearly  shown.  Ehrlicb  states 
that  the  value  of  the  accoimts  was  from  ^- 
500  to  $4,000,  and  that  the  stock  of  merchan- 
dise was  worth  $8,000.  The  value  of  the 
realty  mortgaged  is  not  shown,  but  it  wns 
subject  to  a  first  mortgage  for  $2,700.  and 
has  been  conveyed  by  Ehrlicb  to  the  Staver 
&  Abbott  Manufacturing  Company,  which  as- 
sumed the  first  mortgage.  That  conveyance 
was  in  part  payment  of  the  amount  which  he 
was  owing  to  the  company.  It  seems  to  be 
conceded  that  the  credit  given  on  account  of 
It  was  $2,000.  Richards  has  collected,  of  tlu> 
collateral  notes,  sufficient  to  pay  the  note  for 
$700,  and  $64.86  in  addition,  and  has  remain- 
ing collateral  notes  to  the  amount  of  more  than 
$600.  He  has  collected  about  $6,000  on  the 
notes  secured  by  the  mortgages  to  the  plain- 
tiffs, and,  of  those  remaining  unpaid,  $700  in 
amount.  If  not  more,  are  collectible.  He  has 
collected  about  $1,000  of  the  accotmts,  and  re- 
alized from  a  sale  of  a  part  of  the  mortgage^! 
property  nearly  $4,000.  It  is  evident  that  the 
plaintiffs  might  have  taken  a  valid  mortgn!:o 
to  secure  the  contingent  liability  of  Ehrlich  & 
Eladle,  and  of  Ehrlich,  when  the  one  in  suit 
was  taken.  Ehrlich's  financial  condition  at 
that  time  justified  it,  and  the  fact  that  a  con- 
siderable portion  of  the  discounted  notes  have 
not  been  paid,  and  are  perhaps  not  collectlblo, 
shows  that  it  would  have  been  good  business 
policy  to  have  demanded  such  a  mortgage. 
Ample  security  might  well  have  been  takeu 
to  indemnify  the  plaintiffs  and  the  persons 
they  represent  against  any  loss  which  might 
have  been  reasonably  apprehended.  But  it 
does  not  appear  that  the  plaintiffs  ever  had 
any  reason  to  believe  that  the  loss  on  tlie  dis- 
counted notes  would  be  any  greater  than  it 
Is  now  likely  to  be,  or  a  litOe  more  than  $*J.- 
000.  Yet  they  took  mortgages  to  secure  a  lia- 
bility stated  to  be  nearly  $9,000,  on  ail  thu 
property  of  the  debtor  subject  to  execution, 
worth  three  or  more  times  as  much  as  lue 
amoimt  which  he  could  reasonably  be  expect- 
ed to  have  to  pay.  The  taking  of  a  mortgagii 
for  an  amoimt  greater  than  the  Indebtedness 
actually  intended  to  be  secured,  although  or- 
dinarily a  badge  of  fraud,  is  not  necessarily 
fraudulent.  Rubber  Co.  v.  King,  90  Iowa,  ^i. 
57  N.  W.  804.  Nor  does  the  taking  of  a  mort- 
gage on  property  of  much  greater  value  than 
the  debt  to  be  secured,  even  though  the  prop- 
erty comprise  all  the  mortgagor  has  subject 
to  execution,  alone  indicate  fraud.  But  when 
it  is  charged  that  a  mortgage  is  fraudulent 
as  against  creditors,  the  mortgagees  knowing 
that  the  mortgagor  is  embarrassed  when  the 
mortgage  was  taken,  the  amount  of  the  lia- 
bility to  be  secured,  aud  the  value  of  the  se- 
curity given,  and  whether  it  is  all  the  debtor 
owns  subject  to  execution,  may  well  l>e  con- 
sidered, with  other  facts,  to  aid  in  ascertain- 
ing  the  true   nature  of   the   transaction.   A 


Digitized  by  VjOOQlC 


Iowa.) 


lUCHABDS  0.  SCHREIBER.  CONCHAB  &  WESTPHAL  CO. 


571 


creditor  may  take  security  for  the  debt  dne 
lilm,  even  thoogh  he  Is  aware  tbat  the  pur- 
pose of  the  debtor  In  giving  It  Is  to  hinder, 
delay,  and  defeat,  and  thus  to  defraud,  other 
creditors.  Chase  v.  Walters,  28  Iowa,  460; 
Koha  T.  Clement,  58  Iowa,  589,  12  N.  W.  550; 
Lead  Co.  t.  Haas,  73  Iowa,  404,  33  N.  W.  657, 
and  35  N.  W.  4!>1;  Jones  v.  Loree  (Neb.)  5(3 
N.  W.  391.  But  if  the  creditor  know  of  the 
fraudulent  purpose  of  the  debtor,  and  accept 
the  mortgage  wholly  or  in  part  to  aid  in  ac- 
complishing it,  be  pactlcipates  In  the  wrong, 
and  the  mortgage  is  fraudulent  against  cred- 
itors, although  It  was  only  on  a  reasonable 
amount  of  property  to  secure  a  valid  debt. 
Headlngton  v.  Langland,  65  Iowa,  276,  21  N. 
W.  050;  Clark  v.  Haymond,  8«  Iowa.  OQi,  53 
N.  W.  354;  Crawford  v.  Nolan,  70  Iowa,  101, 
SO  N.  W.  32;  McCreary  v.  Skinner,  83  Iowa, 
303,  49  N.  W.  086;  Jones,  ChaL  Mortg.  §  334. 
Khrlich  may  have  believed  that  It  was  for  the 
best  interests  of  his  creditors  to  place  his 
property  beyond  the  reach  of  attachment  un- 
til be  could  realize  its  value  In  the  ordinary 
course  of  business,  and  pay  his  debts,  and 
Richards  may  have  shared  in  tbat  belief. 
But,  it  so,  tliat  did  not  prevent  the  transaction 
from  being  fraudulent  in  law.  That  it  was 
tbe  puritose  of  Ehrlich,  In  g;ivlng  the  mort- 
gages, to  hinder  and  delay  bis  creditors,  is 
clear.  The  mortgagees  knew  of  that  purpose, 
and  we  cannot  avoid  the  conclusion  that  what 
they  did  was  in  part  to  aid  in  carrying  it  into 
efTect  That  tainted,  the  transaction  with 
frand,  and  the  mortgagees  cannot  derive  any 
tieneflt  from  tbe  mortgage,  prejudicial  to  the 
creditors  of  tbe  mortgagor.  The  court  erred 
In  adjudging  it  to  be  valid. 

2.  On  the  19th  day  of  August,  1893,  the 
Michigan  Stove  Company  commenced,  in  the 
district  court  of  Calhoun  county,  an  action 
against  Ehrlich,  demanding  judgment  against 
Uim  for  $1,190.(X),  and  asking  a  writ  of  at- 
tachment against  his  property.  A  writ  was 
duly  issued,  and.  in  the  evening  of  that  day, 
placed  in  tbe  hands  of  a  sheriff  for  service. 
He  and  Mr.  Lavender,  an  attorney  for  the 
stove  company,  then  went  to  Manson,  arriv- 
ing there  about  10  o'clock.  There  seems  to 
have  been  some  conference  In  Manson,  in 
which  Lavender,  Kiesel,  and  Uichards  par- 
ticipated, respecting  the  proper  method  of 
proceeding.  Finally,  a  short  time  before  mid- 
nlgbt,  Richards  took  possession  of  the  mort- 
gaged stock  of  merchandise,  and  of  the  build- 
ing in  which  it  was  kept,  and  Lavender  di- 
rected the  sheriff  to  garnish  him.  The  sher- 
iff went  away  to  obtain  blank  notices  of  gar- 
nishment, and  returned  without  them  a  few 
minutes  after  midnight,  or  on  Sunday,  the 
20th  of  August  Lavender  then  decided  that. 
In  order  to  have  the  writ  served  on  tbat  day, 
it  would  be  necessary  to  file  an  amendment 
to  the  petition,  and  he  returned  to  Rockwell 
City  for  that  purpose.  The  sheriff  went  with 
him  to  obtain  the  blanks  he  needed.  Repre- 
sentatlves  of  the  Schreiber,  Conchar  &  West- 
piial  Company  also  went  to  Rockwell  City, 


and,  by  6  o'clock  in  the  morning,  had  filed 
papers  in  an  attachment  suit  against  Ehrlich, 
with  the  proper  averments  for  the  Issuance 
and  service  of  the  writ  of  attachment  on 
Sunday,  and  had  secured  and  placed  a  writ 
in  the  hands  of  the  sheriff,  with  directions  to 
go  to  Manson  at  oace,  and  serve  it.  That 
was  before  tbe  stove  company  had  filed  the 
amendment  to  the  petition  to  secure  the  serv- 
ice of  its  writ  on  Sunday.  During  the  day, 
tbe  sheriff  and  representatives  of  the  stove 
company  and  of  the  Schreiber,  Conuhar  & 
Westphal  Company  went  to  Manson,  and  the 
mortgagees  were  garnished  under  the  two 
writs;  but  the  sheriff  refused  to  comply  with 
the  demands  of  tbe  last-named  company  to 
serve  its  writ  first,  and  served  that  in  I'uvor 
of  tbe  stove  company  first  The  decree  of 
tbe  district  coiurt  gave  to  the  claim  of  that 
company,  under  its  garnishment,  priority 
over  the  claim  of  the  Schreiber.  Conchar  & 
Westphal  Company,  and  of  that  part  of  the 
decree  the  last-named  company  complains. 
The  evidence  shows  that  the  sheriff  was  told 
by  the  attorney  for  the  stove  company,  on 
Saturday  night,  to  serve  the  writ  by  gar- 
nishing Richards,  and  that  he  failed  to  do 
so  then  only  for  lack  of  time  and  blanks. 
The  evidence  also  shows  that,  had  the  sher- 
iff left  Rockwell  City  when  the  second  writ 
was  placed  in  his  hands,  he  would  have 
served  it  before  the  first  one.  But  he  did  not 
do  so,  giving  as  a  reason  that  he  proceeded 
to  get  breakfast,  his  notices,  and  his  team, 
and  did  not  start  until  10  o'clock  or  later. 
When  he  left  Rockwell  City,  the  amendment 
to  the  petition  of  the  stove  company  was  on 
file.  The  claim  of  the  Schreiber,  Conchar  & 
Westphal  Company  is  that,  when  the  sheriff 
received  the  writ,  be  had  no  other  that  he 
could  serve  on  that  day,  and,  consequently, 
tbat  its  right  to  service  was  prior  to  that  of 
the  stove  company;  that  the  amendment  tu 
tbe  petition  of  tlie  stove  company  did  not 
authorize  the  sheriff  to  serve  its  writ  on 
Sunday,  for  tbe  reason  that  only  writs  is- 
sued on  tbat  day  can  be  so  served;  and,  if 
this  is  not  so,  that  the  amendment  was  ef- 
fective only  from  tbe  time  It  was  filed;  and 
that  tbe  right  to  serve  tbe  writ  commenced 
at  tbat  time;  and  that  it  could  not  be  made 
senior  to  tbe  other  writ. 

Section  2952  of  the  Code  provides  that 
"where  the  petition  states,  in  addition  to  the 
other  facts  required,  that  tbe  plaintiff  will 
lose  his  claim  unless  the  attachment  issues 
and  is  served  on  Sunday,  it  may  be  issued 
and  served  on  that  day."  Section  2965  pro- 
vides that,  "where  there  are  several  attach- 
ments against  the  same  defendant,  they  shall 
be  executed  in  the  order  in  which  they  were 
received  by  the  sheriff."  Section  3021  is  also 
a  part  of  the  chapter  relating  to  attachments 
and  garnishments,  and  contains  the  follow- 
ing: "This  chapter  shall  be  liberally  con- 
strued, and  the  plaintiff,  at  any  time  when 
objection  is  made  thereto,  shall  be  permitted 
to  amend  any  defect  in  the  petition,  affidavit. 
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bond,  writ,  or  other  proceeding;  and  no  at- 
tachment shall  be  quashed,  dismissed,  or  the 
property  attached  released,  If  the  defect  In 
any  of  the  proceedings  has  or  can  be  amend- 
ed so  as  to  show  that  a  legal  cause  for  the 
attachment  existed  at  the  time  It  was  Is- 
sued, and  the  court  shall  give  the  plaintiff  a 
reasonable  time  to  perfect  such  defective 
proceedings."  The  policy  of  the  law  Is  to  per- 
mit service  of  the  writ  on  Sunday  when  the 
essential  facts  are  shown  by  the  petition. 
The  reasons  for  permitting  the  service  on 
Sunday  of  a  writ  issued  on  that  day  apply 
as  strongly  to  the  service  of  a  writ  Issued  on 
another  day,  but  which,  for  a  snfScient  rea- 
son, has  not  been  served,  If  the  petition  shows 
that  the  plaintifC  will  lose  his  cititm  if  the 
service  is  not  made  on  Sunday.  It  would  not 
be  a  liberal,  but  a  most  narrow  and  technical, 
construction,  to  hold  that  the  writ  cannot  be 
served  on  Sunday  if  issued  on  some  other 
day  of  the  week.  Nor  do  we  think  the  effect 
of  filing  the  amendment  to  the  petition  show- 
ing the  facts  necessary  to  a  service  on  Sun- 
day should  be  limited  to  the  time  commen- 
cing with  the  filing.  The  writ  was  at  all 
times  valid,  and  was  In  the  hands  of  the 
sheriff  for  Bervlce.  The  right  to  serve  It  was 
suspended  Sunday  morning,  but  was  revived 
when  the  amendment  was  filed;  and,  as  It 
was  the  first  one  placed  in  the  hands  of  the 
officer  for  service,  it  was  properly  served 
first  We  do  not  think  the  evidence  shows 
delay  or  misconduct  on  bis  part  sufficient  to 
give  the  service  of  the  second  writ  priority 
over  that  of  the  first  Our  attention  has  been 
called  to  momerous  authorities  which  are 
claimed  to  be  in  conffict  with  our  conclu- 
sions on  this  branch  of  the  case,  but  the 
statutes  of  this  state  must  govern,  and  we 
do  not  think  any  of  the  authorities  cited  are 
applicable  under  those  statutes.  We  have 
construed  them  liberally,  as  we  are  required 
to  do,  to  the  end  that  substantial  Justice  shall 
prevail,  and  not  be  defeated  on  purely  tech- 
nical grounds.  In  our  opinion,  the  district 
court  was  right  In  giving  to  the  garnishment 
In  favor  of  the  stove  company  priority  over 
that  under  the  writ  in  favor  of  the  Schreiber, 
Conchar  &  Westphal  Company. 

3,  The  Staver  &  Abbott  Manufacturing 
Company  claims  that  it  sent  to  Ehrlich  a 
number  of  buggies,  buggy  shafts,  and  an 
extra  buggy  top,  on  condition  that  they  re- 
main its  property  until  he  had  fully  paid  for 
them.  It  asks  that  Its  title  to  the  property 
be  confirmed  as  against  the  mortgage  and  the 
garnishments,  and  the  district  court  granted 
that  relief.  In  this,  we  think,  there  was  er^ 
ror.  The  sale  was  a  conditional  one,  and  not 
valid,  under  section  1922  of  the  Code,  as 
against  the  mortgagees.  Ehrlich  was  in  ac- 
tual possession  of  the  property,  pursuant  to 
his  contract  of  purchase,  when  the  mortgage 
thereon  was  given  to  the  plaintiffs,  and  they 
did  not  have  any  knowledge  or  notice  of  any 
kind  of  the  terms  of  the  purchase.  It  may  be 
said  the  plaintiffs  do  not  appeal  from  this 


part  of  the  decree,  and  that  Is  tme.  Sot  a 
further  objection  to  a  recovery  of  this  prop- 
erty by  the  Staver  &  Abbott  Manuf&ctuiing 
Company,  of  which  other  credlton  may  avail 
themselves,  is  the  fact  that  at  the  October 
term,  1893,  of  the  Calhoun  county  district 
court,  that  company  brought  an  action  for  the 
recovery  of  the  price  of  the  property,  aided 
by  attachment.  The  petition  in  that  action 
averred  that  Ehrlich  &  Badie,  H.  C.  Ehrlich, 
and  C.  A.  Eadle  owed  the  plaintiff  about 
$4,000  for  goods  sold.  .  The  writ  of  attach- 
ment was  levied  on  real  estate  of  Ehrlich, 
and  Richards  was  garnished  under  it.  A 
part  of  the  real  estate  was  sold  to  the  com- 
pany, as  already  stated,  in  part  payment  of 
its  claim.  The  suit  and  proceedings  there- 
under were  an  unequivocal  election  by  it  to 
waive  any  right  it  may  have  had  to  recover 
the  property  as  its  owner,  and  to  treat  it  as 
sold  absolutely  to  Ehrlich.  See  Kearney 
Milling  &  Elevator  Co.  v.  Union  Pac.  Ry.  Co. 
(Iowa)  66  N.  W.  1059,  and  authorities  therein 
dted.  It  is  suggested  that  the  action  was 
hastily  brought,  by  attorneys  not  fully  ad- 
vised of  the  facts,  and  that  it  should  not  be 
treated  as  an  election  of  remedies.  But  there 
Is  nothing  before  us  to  show  that  the  action 
was  not  brought  with  a  full  knowledge  of  all 
the  facts,  and  it  appears  to  be  still  pending. 
It  was  commenced  long  before  the  answer  of 
the  company  was  filed  In  this  case,  and  we 
think  It  should  be  given  the  effect  of  an 
election  to  treat  the  property  as  sold  atMO- 
lutely.  Some  claim  la  made  that  it  does  not 
appear  that  the  attachment  suit  was  (or  the 
price  of  the  property  which  Is  dalmed  in  this 
case.  We  are  of  the  opinion  that  the  evi- 
dence does  not  sustain  the  theory,  but  shows 
that  the  claim  made  In  the  attachment  suit 
was  for  all  the  merchandise  Ehrlich  had  pur- 
chased of  the  company  for  which  payment 
had  not  been  made. 

4.  The  decree  of  the  district  court  required 
the  plaintiffs  to  exhaust  the  property  Included 
in  the  real-estate  mortgage  before  using  any 
of  the  proceeds  of  the  property  secured  by 
the  chattel  mortgage  for  the  payment  of  their 
claim.  It  Is  said  that  In  this  the  court  erred. 
"The  doctrines  of  marshaling  grow  out  of 
the  principle  that  a  party  having  two  funds 
to  satisfy  his  demand  shall  not,  by  his  elec- 
tion, disappoint  a  party  who  has  only  one 
fund."  Bisph.  Eq.  i  340;  1  Story,  Eq.  Jur. 
§  63.3.  But  thi6  rale  is  designed  to  do  equity, 
not  to  defeat  it  The  Staver  &  Abbott  Manu- 
facturing Company  had  a  lien  upon  the  real 
estate,  and  in  that  respect  its  rights  were 
paramonnt  to  those  of  other  creditors.  It 
had  purchased  the  property,  and  assumed  the 
payment  of  a  mortgage  thereon  for  nearly 
fS.OOO.  Therefore,  if  the  mortgages  to  the 
plaintiffs  had  been  valid,  they  should  have 
been  required  to  exhaust  the  other  mortgaged 
property  before  resorting  to  the  real  estate. 
Mlckley  v.  Tomllnson,  T9  Iowa,  388,  41  N. 
W.  311,  and  44  N.  W.  684.  The  equities  of 
the  garnishing  and  other  general  creditors 
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were  not  superior  to  tbose  of  the  Staver  Sc 
Abbott  Aianutactnrliig  Company.  But  we  do 
not  find  that  that  company  assailed  the  real- 
estate  mortgage  In  the  district  court,  and, 
since  the  plaintiffs  cannot  rely  upon  the  chat- 
tel mortgage  as  against  creditors,  they  have  a 
right  to  rely  upon  the  real-estate  mortgage. 
They  will  be  required,  however,  to  exliaust 
the  collateral  notes,  and  other  securities,  if 
any,  in  their  hands,  liefore  proceeding  against 
the  real  estate. 

5.  The  William  Deering  Company  was  made 
defendant  by  order  of  the  court,  and  filed  an 
answer,  in  which  it  claims  tlut  during  the 
year  18S3,  until  the  month  of  August,  Ehrlich 
&  Eadie  were  its  agents  at  Manson,  under  a 
contract  by  which  all  goods  received  by  the 
agents  and  the  attire  proceeds  of  all  sales 
were  to  remain  the  sole  property  of  the  com- 
pany, and  be  treated  as  a  special  deposit  for 
it  antil  finally  settled  for;  that,  under  that 
contract,  Ehrlich  was  famished  goods  by  the 
company  for  which  there  is  an  unaccounted 
balance  of  nearly  $1,500;  that,  when  the  re- 
ceiver was  appointed,  ElirUch,  as  the  succes- 
sor of  Bhrlich  &  Biadie,  held  in  liis  possession 
harvesters  and  other  goods  which,  by  virtue 
of  the  contract  specified,  belonged  to  the 
company,  with  notes  and  accounts  represent- 
ing sales  made  before  that  time  of  goods  be- 
longing to  it;  and  that  the  receiver  had  re- 
fusi>d  to  surrender  to  it  the  notes  so  ta]iea. 
It  asked  that  the  cl)att6I  mortgage  taken  by 
the  plaintiffs  be  adjudged  fraudulent  and 
void,  and  tliat  it  be  given  possession  of  the 
notes.  It  afterwards  filed  a  petition  of  inter- 
vention. In  which  it  recited  the  agreement 
stated,  and  alleged  an  accounting  with  Bhr- 
Uch  &  Eadie  on  the  ISth  day  of  August,  18»3, 
which  showed  a  balance  due  to  it  of  nearly 
$1,600.  That  balance  has  been  reduced  to 
$811.04,  and  the  company  asks  that  the  bal- 
ance now  remaining  unpaid  be  adjudged  to 
be  a  trust  fund,  and  that  a  lien  therefor  be 
established  on  all  the  assets  in  the  hands  of 
the  receiver,  superior  to  the  claims  of  its  co- 
defendants.  After  this  action  was  com- 
menced, an  order  was  made  by  one  of  the 
district  Judges,  requiring  the  receiver  to  turn 
over  to  the  William  Deering  Company  cer- 
tain property,  and  the  balance  last  stated  is 
now  substantially  all  there  is  in  controversy. 
The  district  court  adjudged  that  the  William 
Deering  Company  was  not  entitled  to  a  lien 
on  the  property  in  the  bands  of  the  receiver 
for  the  balance  due  to  it,  and  that  its  only 
right  to  such  property  was  that  of  a  general 
Judgment  creditor,  subject  to  the  claim  of  the 
plaintiffs,  the  Standard  Oil  Company,  the 
Michigan  Stove  Company,  the  Schrelber,  Con- 
char  &  Westphal  Company,  and  the  Staver  &. 
Abbott  Manufacturing  Company.  The  con- 
tracts in  question,  for  the  years  189'2  and 
1883,  were  substantially  the  same.  A  settle- 
ment of  the  business  for  the  year  1892  was 
made  between  September  and  the  end  of  the 
year,  and  payment  of  the  balance  due  was 
made  in  January.    The  settlement  for  the 


first  part  of  the  year  1893  was  made  the  day 
the  mortgage  In  controversy  was  given.  The 
course  of  buaiuess  pursued  by  Bhrllch  & 
Badie,  and  by  Ehrlich,  under  the  contracts, 
was  to  turn  over  to  the  William  Deering 
Company  notes  taken  for  its  machines  or  oth- 
er property  sold,  and  to  retain  and  use  the 
money  received  on  sales.  No  attempt  was 
made  to  keep  it  separate  from  that  received 
from  other  sources,  but  all  money  from  the 
business,  however  received,  was  treated  as  a 
common  fimd,  and  that  fact  was  known  to 
the  company,  and  no  objection  to  that  course 
of  procedure  seems  to  have  been  made.  A 
poillon  of  one  of  the  contracts  set  out  in 
the  record,  in  regard  to  twine,  required  the 
agents  to  sell  only  for  cash,  and  to  remit  im- 
mediately the  proceeds,  and  to  pay  6  per  cent 
interest  on  amounts  due  and  to  be  accounted 
for,  and  provided  for  an  accounting  on  the 
1st  day  of  September  after  the  contract  was 
made.  The  portions  of  the  other  contracts 
relating  to  terms  of  payment  are  not  set  out, 
but  it  is  shown  that  the  provisions  requiring 
the  prompt  remittance  of  money  were  In  ef- 
fect waived,  that  proceeds  of  sales  were  used 
by  the  agents  with  the  knowledge  and  ac- 
quiescence of  the  principal,  and  that  the  re- 
lation of  debtor  and  creditor  was  thereby 
created.  The  case  la  similar  in  that  respect 
to  Chappell  v.  Craig  ffowa)  66  N.  W.  146. 
We  conclude  that  there  was  not  sufficient 
ground  for  establishing  a  trust  against  the 
funds  in  the  liands  of  the  receiver. 

6.  The  plaintiff  Richards  appealed  from  so 
much  of  the  decree  as  required  the  plaintiffs 
to  exliaust  the  real-estate  security  before  ap- 
propriating any  of  the  property  secured  by 
the  chattel  mortgage  to  the  payment  of  thetr 
dlalma  In  view  of  the  conclusions  we  have 
reached,  that  part  of  the  decree  is  of  but 
little  importance.  The  objection  to  It  is  that 
it  is  not  supported  by  the  evidence.  The 
point  is  suggested,  rather  than  argued,  and 
we  need  only  say  that  there  Is  evidence  to 
justify  the  part  of  the  decree  to  which  we 
have  referred. 

7.  The  decree  provided  for  the  payment  by 
the  receiver  of  the  claims  of  the  Standard 
Oil  Company,  from  collections  made  on  col- 
lateral notes  which  were  not  required  to  pay 
the  notes  to  secure  the  payment  of  which 
they  were  held.  No  objection  to  that  portion 
of  the  decree  is  made,  and  it  is  affirmed. 

The  district  court  found  and  adjudged  that 
the  mortgagees  were  in  possession  of  the 
mortgaged  personal  property  when  they  were 
garnished  by  the  Michigan  Stove  Company 
and  the  Schrelber,  Conchar  &  Westphal  Com- 
pany, and  the  decree  to  that  respect  Is  fully 
sustained  by  the  evidence. 

We  conclude  that  the  order  of  payment  of 
the  several  defendants  Is  substantially  correct 
as  fixed  by  the  district  court;  that  is,  that 
the  funds  and  other  property  in  the  hands  of 
the  receiver  are  to  be  used  in  first  paying  the 
Standard  On  Company,  next  the  Michigan 
Stove  Company,  and  then  the  Schrelber,  Con- 
Digitized  by  VjOOQIC 


574 


67  NORTHWESTERN  REPORTER. 


(Iowa. 


char  &  Westphal  Company.  The  property,  If 
any,  remaining  after  those  payments  are 
made,  la  to  be  used  in  paying  the  claims  of 
the  general  creditors,  in  proportion  to  their 
respective  amounts.  The  decree  of  the  dis- 
trict conrt.  In  all  particulars  not  In  conflict 
with  the  views  we  have  expressed,  is  af- 
firmed, and,  in  all  other  respects,  it  Is  re- 
versed. The  canse  is  remanded  to  the  dis- 
trict conrt  for  a  decree  In  harmony  with  this 
opinion. 


YORK  T.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Iowa.    May  25,  ]89«.) 
Railkoad  Collisios— Injury  to  Esoixber— Cox- 

TRIBOTORT  NSOLIOENOB  —  NbOLIOENOE 

OP  Railroad's  Sdroeon. 

1.  A  rule  of  a  railroad  beinjt  that  the  con- 
ductor will  have  control  of  and  be  responsible 
for  movementB  of  the  train  "except  when  his 
directions  conflict  with  these  rules,  or  involve 
risk  or  hazard,  in  either  of  which  cases  the 
cnBineer  will  be  held  alilie  accountable,"  an  en- 
gineer will  be  held  guilty  of  negligence,  con- 
tributory to  a  collision  in  which  he  was  fatally 
injured,  where,  in  obeiiience  to  the  order  of  the 
conductor,  he  left  a  station  behind  time,  know- 
ing that  the  first  section  of  a  train  coming  in 
the  opposite  direction,  if  running  on  time  and 
according  to  rules,  would  be  met  between  that 
and  the  next  station,  that  a  telegram  received 
there  stated  that  the  second  section  of  the  oth- 
er train  would  be  met  at  the  next  station,  and 
that  the  clearance  card  received  there  from  the 
operator  stated,  "I  have  no  further  orders  for 
your  train;"  he  having  no  right  to  assume  that 
the  conductor  had  information  relating  to  the 
first  section  of  the  other  train  which  justified 
their  running  on  its  time. 

2.  A  railroad  company  is  not  liable  for  any 
negligence  of  its  surgeon,  employed  by  it  to  treat 
gratuitously  its  injured  empIoyCs.  in  causing  an 
injured  employ^  to  be  moved  from  one  place  to 
another. 

Appeal  from  district  court,  Jones  county; 
W.  P.  Wolf,  Judge. 

This  is  an  action  to  recover  damages  for 
the  death  of  John  Graham,  an  engineer,  who 
was  fatally  injored  by  a  collision  of  two 
freight  trains  on  the  defendant's  railway, 
between  Anamosa  and  Stone  City,  Iowa,  on 
January  27,  1893.  The  case  was  tried  to  a 
jury,  and,  at  the  close  of  the  evidence,  the 
court,  on  motion  of  defendant's  counsel,  di- 
rected a  verdict  for  it,  which  was  rendered 
accordingly,  and  a  judgment  entered  there- 
on, from  which  this  appeal  is  prosecuted. 

To  a  proper  understanding  of  the  case,  a 
full  statement  of  the  facts  Is  necessary. 

On  the  day  of  the  accident,  and  for  sev- 
eral months  prior  thereto,  the  decedent,  Gra- 
ham, had  been  acting  as  an  engineer  on  the 
defendant's  line  of  railway  between  Jack- 
son Junction  and  Paralta,  Iowa.  He  would 
ran  south  one  day,  and  return  the  next  day 
over  the  same  line  of  road.  The  south- 
bound train  was  known  as  "No.  91,"  and 
the  north-bound  train  as  "No.  92."  These 
numbered  trains  ran  daily,  were  regular 
freight  trains,  but  the  train  on  which  Gra- 
ham was  acting  as  engineer  made  the  round 


trip  In  two  days.    On  January  27,  1S93,  the 
day  of  the  accident,  and  while  on  the  south- 
bound trip,  the  conductor  of  the  train,  while 
at   Monticello,   received   a   telegraph   order 
from  tbe  train  dispatcher  to  meet  an  extra 
i  at  Anamosa,  of  which  train  one  Williams 
I  was  conductor.    A  copy  of  this  order  was 
given  to  Graham,  the  engineer.    No.  91  wa> 
due  at  Anamosa,  according  to  the  time-table, 
at  2:45  p.  m.;   and  No.  92  was  scheduled  to 
arrive  there  from  the  south  at  3:23  p.   nt 
One  Haggerty  was  the  conductor  of  No.  91. 
Graham's   train,   and    one    Dlgnan    was   a 
bmkeman  on  said  train.    No.   91  was   late 
that  day,  and  arrived  at  Anamosa  about 
2:55  p.  m.    When  91  pulled   into  the   Ana- 
mosa yard,  the  Williams  extra  was  stand- 
ing on  the  side  track,-4  fact  whicb  both 
Graham  and  Haggerty  knew.   91  stopped  at 
Anamosa,  and  the  conductor  went  Into  the 
depot  to  the  telegraph  operator  for  orders. 
He  received  an  order  from  the   train  dis- 
patcher.   It  was  directed  to  the  conductor 
and  engineer  of  first  section  of  No.  91,  and 
to  the  operator  at   Anamosa,  and  advised 
them  that  the  second  section  of  No.  92  would 
meet  the  first  section  of  No.  91  at  Sprlng- 
ville.    Trains  91  and  92  were  both  being  run 
In  two  sections.    At  the  time  of  receiving 
this  order,  the  conductor  also  called  for  and 
received  a  clearance  card  from  the  operator, 
reading  as  follows: 

"To  Haggerty  CondQctor  Train  No.  first  91. 
"I  have  no  further  orders  fy>r  your  train. 
Signal  Is  out  for  operator. 

"jg^Tbia  notice  does  not  Interfere  with 
or  countermand  any  orders  yon  may  have 
received  from  the  Train  Dispatcher. 

"Arthur,  Operator." 
Haggerty  banded  one  copy  of  the  order 
and  clearance  card  to  Brakeman  Dlgnan, 
and  told  him  to  give  them  to  Engineer  Gra- 
ham, which  he  did.  Graham,  who  remained 
on  his  engine  all  of  tbe  time  the  train  was 
in  Anamosa,  read  then),  handed  them  to  his 
fireman,  who  read  them,  and  returned  them 
to  Graham  who  placed  them  In  his  box, 
Graham  then  looked  out  of  the  cab,  and  the 
conductor  gave  a  signal  to  go,  which  Gra- 
ham obeyed,  and  the  train  pulled  out  for 
Stone  City.  It  was  between  3:11  and  3:15 
p.  m.  when  the  train  left  Anamosa.  Stone 
City  is  the  first  station  south  of  Anamosa, 
and  about  five  miles  distant  from  the  for- 
mer place.  When  train  91  reached  a  point 
about  halfway  between  Anamosa  and  Stone 
City,  It  collided  with  the  first  section  of  No. 
92,  and  Engineer  Graham  was  seriously  lo- 
jnred.  He  was  taken  to  Anamosa,  to  the 
office  of  Dr.  Gawley,  where  he  was  examin- 
ed, his  wet  and  frozen  clothing  removed, 
and  he  was  wrapped  In  dry,  warm  blankets. 
and  was  given  such  treatment  as  seemed 
necessary.  About  an  hour  and  a  half  there- 
after, the  defendant's  agent  at  Anamosa  ap 
peared  with  Dr.  Adair,  the  company's  sur- 
geon, and,  against  the  remonstrances  of  the 
injured  man,  moved  him  to  an  hotel  a  quai^ 
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ter  of  a. mile  distant,  at  which  place  he  died, 
at  about  half  past  8  o'clock  that  night. 
Plaintiff  claims  that  by  reason  of  the  con- 
ductor's negligence,  and  by  reason  of  the  ex- 
posure In  moving  Graham  to  the  hotel  by 
the  company's  surgeon,  Graham  was  killed. 
Defendant  contends  that  Graham's  negli- 
gence contributed  to  produce  his  death,  and 
therefore  plaintiff  cannot  recover.    Affirmed. 

Sheean  &  McCarn  and  Charles  A.  Clark, 
for  appellant.  Charles  B.  Keeler  and  H.  M. 
Remley,  for  appellee. 

KINNE,  3.  1.  The  negligence  of  Conductor 
Haggerty  is  conceded.  The  controlling  ques- 
tion Is  as  to  the  negligence  of  Graham,  If 
any,  which  contributed  to  produce  the  acci- 
dent. Many  rules  of  the  defendant  company 
are  relied  upon,  and  we  make  reference  to 
some  of  them.  Rule  1  provides  that  per- 
sons accepting  employment  with  the  com- 
pany do  BO  with  full  knowledge  of  the  ];>erll8 
incident  to  the  operation  of  railways,  and 
agree  to  exercise  dne  care  in  the  perform- 
ance of  their  duties  to  prevent  accidents. 
Rule  2  provides  that  employes  must  have  a 
<-opy  of  the  rules  In  their  possession  when 
on  duty,  and  must  acquaint  themselves  with 
all  the  rules;  and  no  one  will  be  permitted 
to  run  an  engine  until  after  passing  a  thor- 
onsh  examination  on  the  rules  by  the  super- 
intendent It  Is  admitted  that  Graham  pass- 
»d  such  an  examination.  Rule  4  provides 
tbnt.  In  all  cases  of  doubt,  the  employd 
shall  take  the  safe  course.  Rule  15  relates 
to  time-tables,  and  provides  that,  "when 
but  one  time  Is  shown,  it  shall  be  regarded 
as  leaving  time.  •  »  •  Trains  will  not 
leave  station  before  the  time  si>eciQed,  un- 
less so  directed."  "(41)  Trains  in  a  speci- 
fied direction  will  have  the  absolute  right  to 
track  over  trains  of  a  similar  or  Inferior 
class  moving  in  the  opposite  direction. 
This  will  be  indicated  on  the  different  di- 
visions by  special  rule  on  face  of  time-card." 
"(44)  No  train  shall  assume  the  rights  of 
any  other  train  without  orders.  •  •  •" 
"(4^))  No  train  having  the  right  to  the  road 
must  leave  any  station  where,  by  the  time- 
table. It  should  meet  a  train  of  the  same 
rlnss  until  five  (5)  minutes  after  its  time; 
and  this  must  ije  observed  at  every  succeed- 
ing station  until  it  shall  have  met  the  ex- 
pected train.  The  five  (5)  minutes  are  al- 
lowed for  tbe  variation  of  watches,  and  must 
not  be  used  by  either  train."  "(50)  Train 
and  englnemen  will  be  held  equally  respon- 
sible for  the  violation  of  any  of  the  rules 
governing  the  safety  of  trains,  and  they 
must  take  every  precaution  for  the  protec- 
tion of  trains,  even  if  not  provided  for  by 
the  rules."  "(51)  The  conductor  will  have 
charge  and  control  of  the  train,  and  of  all 
persons  employed  on  It,  and  is  responsible 
for  its  movements  while  on  tbe  road,  except 
when  bis  directions  conflict  with  these  rules, 
or  involve  risk  or  hazard,  in  either  of  which 


cases  the  engineer  will  be  held  alike  ac- 
countable." Rule  09  provides  that  the  en- 
gineer must  read  and  understand  orders  be- 
fore starting  a  train.  Rule  110  provides  that, 
"in  running  trains  by  special  orders,  each 
section  shall  be  taken  and  considered  as  a 
separate  and  distinct  train,  and  shall  re- 
ceive and  run  only  under  special  orders  ad- 
dressed to  its  own  conductor  and  engineer." 
Under  the  rules  and  the  evidence,  was 
Graham  negligent  in  starting  his  train  as  he 
did,  in  response  to  the  orders  of  tbe  conduct- 
or? We  have  seen  that  Graham  was  con- 
versant with  the  rules,  was  familiar  with  the 
time-tables,  and  therefore  luiew  when  trains 
arrived  at  stations,  and  where  they  should 
meet  He  knew  that  the  first  section  of  No. 
92  had  the  right  to  the  track,  as  against 
No.  91.  £le  had  no  knowledge  that  said  sec- 
tion of  92  was  late.  Indeed,  he  bad  no  right 
to  assume  that  It  was  not  on  time.  In  the 
absence  of  orders  indicating  the  contrary. 
He  knew  his  train  had  no  right  to  assume 
the  rights  of  the  first  section  of  No.  92  with- 
out orders  to  that  effect.  He  knew  that  if 
the  first  section  of  92  was  late,  it  would 
not  leave  a  station  where  by  the  time-table 
It  should  meet  a  train  until  five  minutes  aft- 
er Its  time,  and  that  this  would  be  observeii 
at  each  succeeding  station  until  It  met  the 
expi>cted  train.  He  knew  that  No.  92  was 
run  that  day  in  two  sections.  The  orders 
he  received  clearly  indicated  that  even  in 
the  absence  of  other  means  of  knowledge. 
He  knew  his  train  was  to  meet  the  Williams 
extra  at  Anamosa,  and  the  evidence  shows 
he  recognized  it  as  that  train  when  he  pulled 
into  Anamosa,  by  signals  exchanged  with 
the  engineer  of  the  extra.  He  knew  his  own 
train  was  behind  time  at  Anamosa,  and  that, 
under  such  circumstances,  he  must  not  run 
on  the  first  section  of  92  time.  He  knew 
that  92  was  a  regular  train  running  on  time- 
card  schedule,  and  that,  when  he  pulled  out 
of  Anamosa,  he  had  no  orders  whatever 
as  against  the  first  section  of  92.  He  knew 
that  the  first  section  of  92  was  not  due  at 
Anamosa  until  3:23  p.  m.  He  must  be  pre- 
sumed to  know  that  it  was  between  3:11  and 
3:15  when  he  left  Anamosa  for  Stone  City. 
Assuming,  as  was  bis  duty,  in  the  absence 
of  orders  showing  the  contrary,  that  the  first 
section  of  92  was  on  time,  he  knew  it  had 
left  Stone  City  before  his  train  left  Anamosa. 
He  knew  that  it  was  less  than  fire  miles 
between  the  two  stations,  and  therefore  he 
left  Anamosa  with  the  certain  knowledge 
that  a  collision  with  the  first  section  of  92 
was  Inevitable.  Whether,  as  a  matter  of 
fact,  Graham  thought  of  the  first  section  of 
92  before  he  left  Anamosa,  will  nevese  be 
known.  That  it  was  bia  duty  to  do  so  there 
can  be  no  doubt  Haggerty  appears  to  have 
thought  of  it  for  a  moment  after  he  came 
out  of  the  telegraph  otUce  at  Anamosa  with 
his  order  and  clearance  card,  for  he  spoke 
of  the  Williams  extra  as  being  tbe  first  sec- 
tion of  No.  92,  forgetting  apparently  the  fact 
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tbat  it  was  not  the  first  section  of  92,  bnt 
the  WllUams  extra,  as  to  which  he  had  re- 
ceived an  order  when  at  Montlcello.  Without 
stopping  to  find  out  whether  the  first  section 
of  92  was  coming,  or  where  It  was,  Haggerty 
ordered  Qraham  to  start  the  train.  Graham 
had  no  knowledge  of  the  conversation  be- 
tween the  conductor  and  brakeman  touching 
the  train  at  Anamosa  being  the  first  section 
of  92,  and  Graham  and  Haggerty  had  no 
conversation  while  at  Anamosa. 

With  all  this  knowledge,  what  was  Gra- 
ham's duty,  under  the  rules  as  to  starting 
the  train?  Was  he  bound  to  obey  the  con- 
ductor's orders,  or  might  he,  und«  the  pro- 
visions of  rule  51,  properly  refuse  to  start 
the  train?  Right  here  it  should  be  said  that 
the  only  effect  of  the  clearance  card  was  to 
aotlfy  the  conductor  and  engineer  tbat  the 
operator  had  no  further  orders  for  that  train. 
It  did  not  authorize  the  starting  of  the  train 
contrary  to  the  rules  of  orders.  Appellant's 
counsel  cite  many  cases  determined  by  this 
court  In  which  the  doctrine  is  clearly  recog- 
nized that  a  train  Is  under  the  control  of  the 
conductor,  and  that,  as  a  rule,  other  train- 
men must  obey  his  orders.  Hobeu  v.  Rail- 
road Co.,  20  Iowa,  568;  Dewey  v.  Railroad 
Co.,  31  Iowa,  376;  Frandsen  v.  Railroad  Co., 
36  Iowa,  375;  Lane  v.  Raihxmd  Co.,  69  Iowa, 
446,  29  N.  W.  419;  Raybum  v.  Railway  Co., 
74  Iowa,  637,  85  N.  W.  606,  and  38  N.  W. 
520;  Hoslc  V.  Railway  Co.,  75  Iowa,  683,  37 
N.  W.  963;  Haas  v.  Railway  Co.,  90  Iowa, 
250,  67  X.  W.  895.  We  have  carefully  ex- 
amined all  of  these  cases.  In  none  of  them, 
except  the  last,  was  any  question  of  the 
-construction  of  rules  Involved.  In  some  of 
them  the  rule  of  obedience  was  based  largely 
upon  the  fact  that  there  was  no  time  to  con- 
sider as  to  the  safety  of  the  act  ordered  to 
be  done  by  the  superior  officer.  In  others, 
stress  seems  to  be  laid  upon  the  fact  that 
the  train  was  in  motion,  and  it  wotdd  be  a 
dangerous  doctrine  to  permit  a  subordinate 
trainman,  under  such  circumstances,  to  obey, 
or  refuse  to  obey,  as  his  judgment  might 
•dictate  that  the  act  ordered  to  be  done  was 
safe  or  unsafe.  Haas'  Case  is  relied  upon  as 
conclusive  of  the  question  here  presented. 
In  that  case,  rule  50,  heretofore  set  out,  was 
considered;  and  It  was  held  that  It  must 
receive  a  reasonable  construction,  that  it 
"applied  to  each  one  [trainman]  within  the 
range  of  his  duties,  and  did  not  make  him 
(the  fireman]  responsible  for  the  wrongful 
actions  or  omissions  of  others."  Rule  51  was 
not  considered  in  that  case.  That  rule  pro- 
vides, as  we  have  seen,  that  the  conductor 
has  "charge  and  control  of  the  train  and  of 
all  persons  employed  on  It,  and  is  responsible 
for  its  movements  while  on  the  road,  except 
when  bis  directions  conflict  with  these  rules, 
or  Involve  risk  or  hazard,  in  either  of  which 
cases  the  engineer  will  be  held  alike  account- 
able." 

The  argument  of  appellant  is  that,  when 
Oraham   was  ordered  by  the  conductor  to 


start,  he  had  a  right  to  assume  that  tbe  con- 
ductor had  some  information  relating  to  the 
first  section  of  train  No.  92,  which  Justified 
them  in  running  on  92'8  time.  Such  infor- 
mation could  only  come  to  Haggerty  in  tbe 
form  of  an  order  from  his  superiors.  The 
clearance  card  advised  Graham  that  the 
operator  had  no  further  orders.  So  far,  then, 
as  Graham  had  any  knowledge,  the  conduct- 
or's order  to  him  was  In  direct  violation 
of  the  rules,  and  obedience  to  it  Involved  the 
risk  and  hazard  of  a  collision.  Might  he, 
under  the  circumstances,  and  in  view  of  the 
rules,  assume  that  the  conductor  had  infor- 
mation which  made  it  safe  and  proper  for 
the  train  to  proceed,  which  be  (Graham)  did 
not  possess,  and  as  to  which  Graham  made 
no  eflSort  whatever  to  ascertain  the  facts? 
To  so  hold  is  to  nullify  the  rule,  which,  un- 
der circumstances  like  those  disclosed  In  this 
case,  Imposes  a  responsibility  upon  tbe  en- 
gineer, which  he  cannot  escape  by  assuming 
tbe  existence  of  facts  as  to  which  he  ban 
no  knowledge.  Rule  51  auth(»lzes  the  en- 
gineer to  disobey  the  orders  of  his  conductor, 
when  said  orders  conflict  with  tbe  rules,  or 
when  he  knows  tbat  to  obey  them  Involves 
risk  or  hazard.  Appellant  urges  that  it  is 
unreasonable  to  hold  the  engineer  "alike  ac- 
countable" when  the  orders  given  him  con- 
flict with  the  rules  or  Involve  risk  or  hazard. 
Counsel  say  no  one  can  be  held  resp'^usible 
for  tbe  acts  or  omissions  of  another  unless 
he  has  knowledge  of  them,  or,  by  the  exer- 
cise of  reasonable  care  and  diligence,  should 
have  such  knowledge.  Let  that  be  conceded. 
We  have  already  endeavored  to  show  tbat 
Graham  did  have  knowledge  that  the  order 
to  start  was  in  violation  of  the  rules,  and 
that  he  knew  that  obedience  to  it  involved 
risk  and  hazard;  even  the  certabil7,  we  may 
say,  of  a  collision  with  the  first  section  of 
No.  92.  Graham  had  no  right,  under  the 
rules  and  circumstances,  to  act  upon  sup- 
position; he  had.no  right  to  assume  the  ex- 
istence of  facts  which,  if  true,  might  make 
it  proper  and  safe  to  proceed;  but  he  was 
authorized  to  act  only  upon  facts  as  to 
which  he  had  knowledge.  If  force  and  effect 
are  to  be  given  to  rule  51,  then  it  must  be 
said,  in  the  light  of  tbe  undisputed  facts, 
that,  as  a  matter  of  law,  Graham's  own 
negligence  contributed  to  bis  death,  and 
hence  plaintiff  cannot  recover.  We  are  not 
Justified  In  ignoring  this  rule,  which  appears 
to  have  been  made  in  tbe  interest  of  pro- 
tecting the  lives  of  employes  of  tbe  company 
as  well  as  others.  It  is  to  be  remembered, 
also,  that  this  Is  not  a  case  where  one  is 
compelled  to  act  In  an  emergency  In  such 
haste  as  to  have  no  time  for  deliberation, 
and  therefore  his  act.  If  wrong,  might  be 
excused.  We  have  examined  the  cases  re- 
ferred to,  and  find  none  where  the  question 
Involved  is  like  that  in  the  caae  at  bar. 

2.  Recovery  is  also  sought  against  the  de- 
fendant company  because  Its  surgeon.  Dr. 
Adair,  who  was  employed  and  paid  by  It  to 
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treat  Its  Injured  employee,  as  an  act  of  char- 
ity or  hnmanity,  wrongfully  and  negligently 
moved  Graham  from  Dr.  Oawley'B  olUce  to 
the  hotel,  which  act,  It  is  claimed,  contrib- 
uted to  produce  his  death.  It  Is  not  claim- 
ed that  Dr.  Adair  was  not  a  skllUnl  physi- 
cian, or  that  the  defendant  did  not  exercise 
due  care  In  employing  him,  but  the  claim 
fs  made  that  he  acted  wrongfully  and  negli- 
gently In  doing  as  he  did.  We  understand 
the  rule  to  be  well  settled  by  a  large  num- 
ber of  cases  that,  under  such  circumstances, 
the  defendant  is  not  liable  for  acts  of  negli- 
gence of  the  physldan  who  Is  employed  to 
treat  gratuitously  its  Injured  employes.  We 
refer  to  a  few  of  the  cases:  Eigbmy  v.  BaU- 
way  Co.  (Iowa)  61  N.  W.  1056;  RaUroad  Co. 
T.  Price  (Fla.)  13  Sooth.  640;  BaUroad  Co. 
V.  Howard  (Neb.)  63  N.  W.  872;  RaUroad 
Co.  V.  Zeiler  (Kan.  Sup.)  38  Pac.  282. 

What  we  have  already  said  sufficiently  an- 
swers the  argument  as  to  the  alleged  error 
of  the  court  In  refusing  the  instmctiona  ask- 
ed by  appellant  We  tlilnk  the  court  prop- 
erly sustained  defendant's  motion  for  a  ver- 
<lict    Affirmed. 


TAYI.OR  T    STATE  INS.  CO. 
(Supreme  Court  of  Iowa.    May  25,  1896.) 

IhSCRAXCE— AOBNT — AUTHOHITT  TO  CORKECT  Poi/- 
lOT — FCKTBEH  RbFORMATIOX   IS  BqCITT — NOTIOB 

OP  Logs  —  Proof  or  Dblivkrt  —  Condition  — 
EsTf>pPKi,  TO  Claim  Forfbitdbb. 

1.  An  insurance  agent  authorized  to  make 
contracts  of  insurance  may  during  continuance 
of  his  agency,  at  any  time,  even  after  Iobs,  cor- 
rect a  policy  issued  by  him  by  inserting  property 
included  in  the  original  contract,  but  omitted 
by  mistake  from  the  policy. 

2.  Knowledge  of  an  insurance  agent  author- 
ized only  to  contract  insurance,  acquired  after 
the  issuance  of  a  policy,  that  the  maured  has 
taken  additional  msurance,  is  not  notice  to 
the  company,  so  as  to  render  its  failure  to  can- 
cel the  policy  a  waiver  of  forfeiture,  under  con- 
ditions providing  that  sudk  additional  insur- 
ance shall  avoid  the  policy  without  written  con- 
sent thereto. 

3.  In  an  action  on  a  fire  policy,  where  the 
petition  averred  notice  and  proof  of  loss,  ac- 
companied by  the  affidavit  reqaired,  copies  of 
which  were  attached  as  exhibits,  and  tne  an- 
swer admitted  that  the  papers  thus  set  out  were 
received,  their  delivery  was  established  without 
patting  them  formally  in  evidence. 

Appeal  from  district  court,  Tama  county; 
John  R.  Oldwell,  Judge. 

Action  at  law  upon  a  policy  of  Insurance 
to  recover  for  a  loss  alleged  to  have  been 
covered  by  It  There  was  a  trial  on  the 
merits  which  resulted  In  a  verdict  for  the 
plaintiff,  by  direction  of  the  court,  and  a 
judgment  for  the  amount  of  the  verdict. 
The  defendant  appeals.    Reversed. 

O.  B.  Ayres  and  J.  W.  Willett,  for  appel- 
lant    Struble  &  Stiger,  for  appellee. 

ROBINSON,  3.    On  the  10th  day  of  April, 
1893,  the  defendant  issued  to  the  plaintiff  a 
policy  of  insurance  against  loss  or  damage 
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by  fire  to  the  amount  of  $3,000,  of  which 
$1,500  were  on  his  brick  building,  and  $300 
on  his  post-office  and  office  furniture  and  ap- 
purtenances. The  remainder  was  on  prop- 
erty described  as  follows:  "His  type,  cases, 
stands,  plates,  imposing  stones,  rollers,  print- 
ing papers,  and  all  other  materials  not  more 
hazardous,  usual  to  a  country  printing  of- 
fice, including  one  steam  engine  and  boil- 
er contained  therein."  The  policy  contained 
the  following  provisions:  "No  officer,  agent, 
or  representative  of  this  company  shall  be 
held  to  have  waived  any  of  the  terms  or 
conditions  of  this  policy  unless  such  waiver 
shall  be  indorsed  hereon  in  writing."  And, 
"If,  without  written  consent  hereon,  •  •  • 
there  Is  any  prior  or  subsequent  Insurance, 
valid  or  InvaUd,  »  »  ♦  then  ♦  ♦  ♦  this 
policy  shall  be  void."  Also,  "this  policy  is 
made  and  accepted  upon  the  above  express 
conditions,  and  no  part  of  this  contract  can 
be  waived  except  In  writing,  signed  by  tho 
secretary  of  the  company."  The  contract  of 
Insurance  had  been  by  the  plaintiff  with  a 
local  recording  agent  of  the  defendant 
named  Bowen.  On  the  day  of  the  fire,  or,  at 
latest,  the  next  day,  the  plaintiff  discovered 
that  the  word  "presses"  was  not  used  in  the 
description  of  the  property  Insured,  and 
spoke  to  Bowen  in  regard  to  It  Bowen 
said  It  was  omitted  by  mistake,  took  the  pol- 
icy to  his  office,  Inserted  the  word  "presses" 
after  the  word  "bis,"  making  the  description 
read  "on  his  presses,  type,"  etc.,  and  re- 
turned the  policy  to  the  plaintiff.  On  the 
30th  day  of  March,  1894,  during  the  term  of 
the  policy,  the  property  Insured,  with  some 
exceptions  of  minor  Importance,  was  de- 
stroyed by  fire.  In  due  time,  the  plaintiff 
sent  to  the  defendant  a  notice,  accompanied 
by  an  affidavit  showing  the  loss.  The  de- 
fendant having  failed  to  pay  it  this  action 
was  commenced  to  enforce  payment.  The 
answer  of  the  defendant  contains  a  general 
denial  of  every  allegation  of  the  petition  not . 
admitted,  and  pleads  as  affirmative  defenses 
that  the  policy  it  Issued  was  altered  without 
authority,  by  Inserting  the  word  "presses" 
In  the  description  of  the  property  Insured, 
and  that  after  the  policy  was  Issued,  addi- 
tional insurance  in  the  sum  of  $1,000  was  ob- 
tained of  the  Farmers'  Insurance  Company 
of  Cedar  Rapids,  without  the  written  con- 
sent of  the  defendant  The  plaintiff.  In  his 
reply,  admits  the  alteration  In  the  policy,  but 
avers  that  It  was  made  to  express  the  con- 
tract actually  entered  Into  by  the  parties. 
He  also  admits  the  additional  Insurance,  but 
alleges  that  it  was  taken  by  and  with  the 
consent  of  the  defendant;  that  It  had  full 
knowledge  of  It  but  did  not  object  to  it; 
and  that  It  waived  the  conditions  of  the  pol- 
icy respecting  subsequent  Insurance.  The 
verdict  and  judgment  were  for  $3,075,  be- 
sides costs. 

1.  The  question  of  chief  importance  In  this 
case  is,  what  were  the  powers  and  duties  of 
the  agent  Bowen?    It  appears  that  he  bad 
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■n  agreement  In  writing  with  the  defendant, 
which  was  not,  however,  Introduced  In  evi- 
dence; hence  his  authority  and  duty  to  act 
for  the  defendant  must  be  determined  from 
what  be  says  In  regard  to  It,  and  the  policy 
In  suit.  Whatever  his  powers  were  with  re- 
spect to  completed  contracts  of  Insurance,  It 
Is  clear  that  he  was  duly  authorized  to  make 
contracts  of  Insurance,  and  to  issue  policies, 
in  the  name  of  the  defendant,  on  property 
like  that  In  controversy.  His  right  to  have 
Included  the  presses  in  the  policy  when  it 
was  written  is  not  even  questioned.  It  is 
shown  without  conflict  in  the  evidence  that 
be  and  the  plaintUf  agreed  and  Intended  to 
Include  the  presses  in  the  policy,  and  that 
they  were  only  omitted  by  mistake.  That 
being  true,  the  writing  did  not  express  the 
real  agreement;  and,  since  Bowen  had  the 
power  to  express  that  agreement  in  writing 
when  it  was  made,  we  are  of  the  opinion  that 
the  iK>wer  to  do  so  was  not  ended  by  a  de- 
livery of  the  defective  policy,  but  that  he 
might  correct  It  while  his  agency  continued. 
The  fact  that  the  property  was  destroyed  be- 
fore the  correction  was  made  did  not  affect 
his  right  to  perfect  the  policy.  City  of  Dav- 
enport V.  Peoria  Marine  &  Fire  Ins.  Co.,  17 
Iowa,  276;  Hubbard  v.  Insurance  Co.,  33 
Iowa,  325.  What  was  done  was  not  a  waiver 
of  any  condition  of  the  policy,  but  a  con-ec- 
tlon,  by  the  duly-authorized  agent  of  the  de- 
fendant, to  express  the  true  contract  The 
evidence  tended  to  show  that  the  plaintiff 
and  Bowen  acted  in  perfect  good  faith  In 
making  It.  Since  the  policy  was  bo  correct- 
ed, there  was  no  occasion  to  ask  a  court  of 
equity  to  reform  it,  and  it  may  be  treated  as 
though  issued  in  its  present  form.  The  au- 
tborities  cited  by  the  appellant  on  this 
branch  of  the  case  relate  chiefly  to  actions 
on  policies  which  contained  mistakes  which 
had  not  been  corrected,  and  are  not,  there- 
fore, applicable  to  the  question  under  consid- 
eration. 

2.  Bowen  was  the  agent  of  both  the  de- 
fendant and  the  Farmers'  Insurance  Com- 
pany of  Cedar  Rapids.  After  the  policy  In 
suit  was  issued,  the  plaintiff  applied  to 
Bowen  for  additional  insurance  in  the  sum 
of  $1,000,  and  he  issued  a  policy  of  that  com-' 
pany  for  that  amount.  He  knew  of,  and,  as 
we  understand  the  record,  at  the  time  had  la 
mind,  the  policy  Issued  by  the  defendant; 
but,  so  far  as  Is  shown,  he  did  not  report  the 
additional  Insurance  to  the  defendant,  and 
written  consent  therefor  was  not  Indorsed 
on  its  policy.  Unless  there  has  been  a  waiv- 
er of  the  conditions  of  the  policy  which  re- 
quired such  an  indorsement,  the  taking  of 
the  additional  Insurance  without  it  renders 
the  policy  in  suit  void,  for  It  is  admitted  that 
the  policy  of  the  Farmers'  Insurance  Com- 
pany was  valid.  It  is  undoubtedly  true  that 
the  conditions  could  have  been  waived,  or 
that  the  defendant  might  have  pursued  such 
a  course  with  respect  to  the  additional  Insur- 
ance as  to  be  estopped  to  rely  upon  the  con- 


dition. Whether  there  baa  been  a  waiver, 
or  whether  there  has  been  an  estoppel  upon 
which  the  plaintiff  can  rely,  depends  upon 
the  powers  and  duties  of  Bowen  as  agent,  for 
it  is  not  claimed  that  any  other  person  repre- 
senting the  defendant  had  any  actu&l  knowl- 
edge of  the  additional  insurance  before  the 
loss  occurred.  Bowen,  as  has  been  stated, 
was  a  recording  agent  of  the  defendant,  with 
power  to  bind  it  by  contracts  of  insurance, 
Including  the  renewal  of  policies  which  were 
about  to  expire.  Any  knowledge  of  matters 
affecting  property  on  which  he  issued  pol- 
icies, which  he  bad  at  the  time  of  making  the 
contract  of  insurance,  would.  In  law,  be  pos- 
sessed by,  and  bind,  the  defendant.  He  bad 
power,  in  contracting  for  insurance,  to  agree 
for  the  defendant  that  additional  insurance 
in  other  companies  might  be  carried;  and, 
if  he  had  knowledge  of  such  additional  in- 
surance when  he  entered  into  a  contract  of 
Insurance,  the  defendant  might  be  bound, 
even  though  the  additional  insurance  was 
not  mentioned  In  the  policy  issued;  but  ques- 
tions of  that  character  and  authorities  re- 
specting them  are  not  applicable  to  the  ques- 
tions presented  here.  The  evidence  does  not 
Justify  the  claim  made  by  the  plaintiff  that 
Bowen  was  the  general  agent  of  the  defend- 
ant authorized  to  transact  all  of  Its  busines.-^ 
at  the  town  of  Traer,  where  he  resided,  witl' 
power  to  change  and  cancel  policies.  It  Is 
not  shown  that  It  was  his  duty  to  supervise 
risks  or  otherwise  act  for  the  defendant  aft- 
er the  policy  was  Issued.  His  authority  to 
represent  the  defendant  in  making  a  contract 
of  insurance  appears  to  have  been  at  an  end 
when  the  contract  was  made  and  the  policy 
was  delivered.  If,  as  In  this  case,  a  mistake 
which  he  might  correct  was  made,  the  policy 
might  be  returned  to  him  for  that  purpose, 
but  the  correction  would  relate  back  to  the 
original  delivery  of  the  policy,  if  there  were 
no  intervening  rights.  Thus,  In  this  case, 
the  policy  was  corrected  to  make  it  cover  the 
property  which  the  defendant  hod  agreed  to 
insure;  but  as  there  was  no  agreement  when 
the  policy  was  issued,  so  far  as  the  evidence 
shows,  to  permit  additional  insurance,  the 
policy  could  not  be  corrected  to  permit  It 
The  original  conditions  of  the  poUcy  with  re- 
spect to  that  must  prevail.  Those  provided 
expressly  that  additional  Insurance  would 
make  the  policy  void,  unless  written  con- 
sent thereto  should  be  Indorsed  on  the  policy, 
and  that  no  condition  of  the  policy  could  be 
waived  except  in  writing  signed  by  the  sec- 
retary. We  need  not  determine  whether 
there  could  in  any  case  be  a  waiver  in  any 
other  manner  than  that  provided  by  the  pol- 
icy; but  we  may  consider  the  conditions  with 
the  testimony  of  the  witnesses  submitted  to 
us,  to  ascertain  the  powers  of  Bowen.  The 
entire  record  before  us  makes  the  conclusion 
unavoidable  that  he  was  not  authorized  to 
act  for  the  defendant  in  waiving  any  condi- 
tion of  the  policy,  and  that  the  evidence  did 
not  authorize  the  district  court  to  find  that 
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notice  to  Bowen  of  the  additional  insurance 
was  notice  to  the  defendant  There  Is  some 
evidence  to  the  effect  that  Bowen  was  In  the 
habit  of  contracting  for  additional  insurance 
after  poUdea  were  Issued.  He  testified  in  re- 
gard to  that  as  follows:  "After  a  policy  was 
issiied,  if  indorsements  of  other  insurance 
are  desired,  I  would  attach  a  slip  to  that  ef- 
fect to  the  policy,  and  send  a  duplicate  of  It 
to  the  home  oS.ce  for  approval;  all  for  the 
approval  of  the  home  office.  I  don't  think  I 
ever  had  any  other  Instance  of  granting 
other  Insurance  after  the  other  policy  was 
written."  The  witness  seems  to  have  meant 
thdt  this  was  the  only  case  in  which  addi- 
tional insurance  was  desired  after  the  policy 
was  issued,  but  that,  if  other  cases  should 
arise,  he  would  proceed  in  the  manner  stat- 
ed. That  falls  short  of  showing  that  he  was 
authorized  to  bind  the  defendant,  after  its 
IHJllcy  had  been  issued,  by  agreeing  verbally 
to  additional  Insuionce  in  another  company. 

The  apppellee  has  called  our  attention  to 
numerous  authorities  which  are  said  to  sup- 
port his  claim  that  the  defendant,  through  Its 
agent  Bowen,  had  notice  of  the  additional  in- 
surance, and  waived  the  conditions  of  the 
policy  requiring  written  consent,  or  is  es- 
topped, by  failing  to  cancel  the  policy,  to  in- 
sist upon  the  condition.  We  do  not  find  that 
any  of  the  authorities  cited  are  applicable  to 
this  case.  Most,  if  not  all,  of  them,  refer  to 
knowledge  possessed  by  the  agent  when  the 
insurance  was  affected,  to  notices  given  to 
agents  whose  powers  and  duties  respecting 
the  risk  did  not  terminate  with  the  delivery 
of  the  policy,  or  to  contracts  of  insurance 
which  did  not  contain  the  conditions  which 
are  controlling  in  this  case.  In  Hagan  v.  In- 
surance Co.,  SI  Iowa,  321,  46  N.  W.  1114  (a 
<^se  more  nearly  like  this  than  any  of  the 
others  relied  upon  by  the  appellee),  the  agent 
knew  at  the  time  the  policy  was  issued  that 
the  insured  was  applying  for  and  intending 
to  obtain  additional  Insurance,  and  his 
knowledge  was  held  to  be  the  knowledge  of 
the  company. 

The  conditions  of  the  policy  upon  which 
the  defendant  relies  are,  In  the  absence  of 
statutory  regulation,  valid  and  binding  upon 
the  plaintiff.  He  has  failed  to  show  any 
facts  whidi  exempt  him  from  their  operation. 
Our  conclusion  finds  support  In  the  following 
authorities:  Rntbven  v.  Insurance  Ck>. 
(Iowa)  60  N.  W.  663;  Klrkman  v.  Insurance 
Ck>.,  90  Iowa,  457,  57  N.  W.  952;  Zimmerman 
T.  Insurance  Co.,  77  Iowa,  686,  42  N.  W.  462; 
Hanklns  v.  Insurance  Co.,  70  Wis.  1,  35 
N.  W.  34;  Clevenger  v.  Insurance  Co.  (Dak.) 
3  N.  "W.  313;  Cleaver  v.  Insurance  Co. 
(Mich.)  32  N.  W.  660;  Knudson  v.  Insurance 
Co.  (Wis.)  43  N.  W.  954;  Carey  v.  Insurance 
Co.,  84  Wis.  80,  54  N.  W.  18;  Wheaton  v. 
Insurance  Co.,  76  Cal.  415,  18  Pac.  758; 
Baumgartel  v.  Insurance  Co.,  136  N.  Y.  547, 
32  N.  B.  990;  Ostr.  Ins.  554. 

It  follows  from  what  we  have  said  that  the 
court  erred  In  holding,  as  It  must  have  done. 


that  Bowen  had  authority  to  waive  the  condi- 
tion of  the  policy  in  regard  to  additional  in- 
surance, or  that  the  defendant  was  estopped, 
by  falling  to  act  upon  bis  knowledge  of  the 
additional  insurance,  to  insist  upon  the  con- 
ditions. 

3.  The  appellant  claims  that  there  was 
no  evidence  that  the  notice  and  proof  of  loss 
required  by  the  statute  were  delivered  to  it 
The  petition  averred  that  the  notice,  accom- 
panied by  the  required  affidavit,  copies  of 
which  were  attached  to  the  petition  as  ex- 
hibits, was  given;  and  the  answer  admitted 
that  the  papers  thus  set  out  were  received. 
That  was  sufficient,  and  it  was  not  necessary 
to  Introduce  them  formally  in  evidence.  For 
the  error  pointed  out  the  Judgment  of  the 
district  court  Is  reversed. 

KINNB,  J.,  took  no  part 


DAHL  et  al.  r.  THOMPSON. 

(Supreme  Court  of  Iowa.    May  27,  1896.) 

Homestead — Kiqbts  of  tViFS — Equitable  Titlb 

TO  80PPOHT. 

The  wife  of  a  purchaser  of  land,  who 
went  Into  possession  under  a.  contract  of  pur- 
chaae,  but  afterwards,  being  unable  to  make 
the  payments,  sold  the  land,  and  assigned  the 
contract  to  another,  who  had  furnished  all  the 
money  paid  thereon,  acquired  by  the  transac- 
tion no  rights  of  homestead  or  dower  in  the 
premises  which  she  can  assert  against  the  as- 
signee, though  she  did  not  join  m  the  assign- 
ment 

Appeal  from  district  court,  Wright  coun^; 
S.  M.  Weaver,  Judge. 

Action  in  equity  to  compel  the  conveyance 
of  certain  real  estate,  or,  if  that  cannot  be 
done,  to  recover  the  value  thereof.  Defend- 
ant answered,  denying  generally,  and  by 
cross  bill  asks  for  an  accounting  and  Judg- 
ment Plaintiffs,  hi  reply,  deny  the  allega- 
tions in  the  cross  bill.  Decree  was  rendered 
dismissing  plaintiffs'  petition,  from  which 
they  appeal.     Affirmed. 

C.  M.  Nagle  and  W.  D.  Evans,  for  appel- 
lants. C.  V.  Petersen  and  John  Jamleson, 
for  appellee. 

GIVEN,  J.  1.  Plaintiffs  are  husband  and 
wife,  and,  prior  to  September,  1891,  were  in 
the  employ  of  the  defendant.  I.  T.  Dahl, 
though  without  means,  desired  to  purchase 
some  land,  with  a  view  of  improvbig  it,  and, 
if  necessary,  of  selling  it  at  an  advance,  and 
solicited  the  aid  of  the  defendant  Defend- 
ant agreed  to  assist  him  in  making  the  tirst 
payment,  if  he  could  get  a  tract  on  such  terms 
that  be  coidd  make  the  deferred  payments. 
One  Whltsell  held  the  160  acres  of  land  In 
question  under  a  written  contract  of  purchase 
from  Ellsworth  &  Jones,  the  consideration 
being  $2,880,  of  which  $2,380  was  unpaid.  On 
September  17,  1891,  Mr.  Dahl  took  an  assign- 
ment of  this  contract  from  Whitsdl,  paying 
therefor  $300  in  cash  and  his  note  for  If200. 
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DaU  being  without  means,  the  defendant  inr 
dorsad  for  him,  Lu  blank,  tor  $300,  and  sub- 
eequentlf  indorsed  for  him  for  a  loan  of  $300, 
with  which  the  note  to  the  I)ank  was  paid, 
and,  after  maturity,  defendant  paid  tliis  sec- 
ond note.  At  the  time  defendant  consented 
to  become  surety  for  the  $300,  it  was  agreed 
that,  on  receiving  the  contract,  Dahl  should 
assign  It  to  defendant  as  indemnity,  which 
he  thereafter  did.  Thereafter  the  plaintiffs 
went  Into  possession  of  the  land  as  their  own, 
«rected  a  dwelling  house,  and  made  other 
Improvements  thereon,  for  which  Mr.  Dalil 
became  indebted  to  the  full  cost  thereof. 
When  the  deferred  payment  of  $200  to  Whit- 
sell  and  the  interest  on  the  deferred  pay- 
ments to  Ellsworth  &  Jones  became  due, 
plaintiffs  were  unable  to  pay  the  same,  and 
it  was  thereupon  agreed,  between  I.  T.  Dahl 
and  defendant,  that  defendant  should  take 
the  land  under  the  contract  at  $24  per  acre, 
and  pay  therefor  by  paying  the  purchase 
price  and  interest  to  Whitsell  and  to  Ells- 
worth &  Jones,  by  canceling  Dabl's  indebted- 
ness to  him,  and  paying  certain  other  debts 
which  Dahl  owed.  It  was  also  agreed  that 
defendant  would  "give  a  contract  back"  en- 
titling Dahl  to  the  land  upon  his  repaying  the 
defendant.  The  contract  of  purchase  provid- 
ed for  a  forfeiture  thereof,  and  paymeuts  and 
Improvements  for  failure  to  make  any  of  the 
payments  as  therein  provided.  Having  agreed 
as  above  stated,  the  defendant  paid  the  pur- 
chase price  in  full,  and  received  a  deed  for 
the  land  from  Ellsworth  &  Jones.  There- 
after, in  April,  1893,  the  defendant  leased  said 
land,  to  March  1,  185H,  to  I.  T.  Dahl,  with 
the  knowledge  and  acquiescence  of  Mrs.  Dahl, 
and  received  his  share  of  the  grain  rent  from 
I.  T.  Dahl  as  a^eed.  Plaintiffs  were  in  pos- 
session under  this  lease  at  the  time  this  ac- 
tion was  commenced,  December  21,  1893,  and 
were  in  possession  at  the  time  of  the  hearing 
below,  March  27,  1894.  The  defendant,  to 
enable  himself  to  make  the  payments  re- 
quired, negotiated  a  loan  on  the  land  for 
92,500,  and  thereafter,  and  Ijefore  the  com- 
mencement of  this  action,  while  plaintilfs 
were  in  possession  under  said  lease,  sold  and 
conveyed  it  to  one  Henry  Anderson,  for  the 
consideration  of  $4,400.  It  Is  charged  that 
tixe  defendant  acted  fraudulently  in  procuring 
the  deed  from  Ellsworth  &  Jones,  but  the 
charge  Is  not  supported  by  the  testimony. 
We  are  in  no  doubt  but  that  he  acted  through- 
out in  good  faith  towards  the  plaintiffs,  and 
for  the  purpose  of  protecting  himself. 

2.  Appellants  ask  that  defendant  be  re- 
qnired  to  convey  said  land  to  them.  This 
they  are  not  entitled  to  for  several  reasons. 
They  never  paid  any  part  of  the  purchase 
price,  and  only  offer  now  to  pay  the  $300. 
They  consented  to  defendant's  receiving  the 
deed  on  the  terms  heretofore  stated,  aU  of 
which  he  luis  performed,  and  they  fa,iled  to 
make  Mr.  Anderson,  to  whom  the  land  had 
been  previously  conveyed,  a  party  to  this  ac- 
tion.    Plaintiffs'  further  demand  is  tliat,  if  a 


conveyance  cannot  be  ordered,  the  value  of 
the  land  and  the  value  of  the  homestead  and 
dower  right  of  Mrs.  Dahl  be  determined,  and 
that  she  have  Judgment  therefor,  and  that  L 
T.  Dahl  have  Judgment  for  the  remainder  of 
the  value  of  the  land.  Clearly  L  T.  Dahl  Is 
not  entitled  to  such  relief.  He  agreed  that 
defendant  should  take  the  land,  and  pay  for 
it,  as  already  stated.  True,  defendant  was 
to  give  hhn  back  a  contract  entitling  him  to 
the  land  upon  certain  conditions,  whicb  he 
never  did;  but  the  reasons  are  obvious.  Mr. 
Dahl  was  unable  to  purchase  back  the  land, 
and,  In  taking  a  lease  as  he  did,  he  waived 
his  right  to  do  so.  As  to  the  claim  of  ilrs. 
Dahl,  it  is  sufficient  to  say  that,  as  against 
this  defendant,  she  never  acquired  a  home- 
stead or  dower  right  in  that  land.  True,  she 
did  not  Join  in  the  assignment  of  the  con- 
tract of  purctiase  to  the  defendant;  but  it 
was  agreed  to  be  assigned,  and  was  assigned, 
to  him,  by  Mr.  Dahl,  before  Mrs.  Dahl  could 
have  acquired  any  homestead  or  dower  right 
in  the  land.  Had  plaintiffs  asked  it,  they 
would  be  entitled  to  an  accounting,  and  to 
any  balance  due  them  on  the  land  at  $24  per 
acre.  This  they  do  not  ask;  but  we  tiare  ex- 
amined as  to  payments  made  by  the  defend- 
ant under  his  agreement,  and  find  that  he  has 
fully  paid  for  the  land  at  the  agreed  price  of 
$24  per  acre.  As  defendant  is  not  insisting 
upon  a  Judgment  under  his  cross  blU,  we  need 
not  determine  the  amount  of  the  excess.  The 
decree  of  the  district  court  la  affirmed. 


LEEK  V.   CHESLBT. 

(Supreme  Court  of  Iowa.    May  27,  189C.) 

Replbviji— Valcb  op  Pbopertt— Amesdmrst  op 
Fleadino — Opinios  Evidence  as  to  Valcb    • 
— Dbmavd— Ahouhkst  op  Cousscu 

1.  In  replevin  for  a  horse,  where  the  valne 
of  the  animal  as  stated  in  the  complaint  was 
admitted  by  defendant,  a  subsequent  order  al- 
lowing an  amendment  which  gave  a  greater 
Bum  as  the  value  of  the  animal  will  not  be 
disturbed,  on  the  ground  that  defendant  had 
not  called  any  witnesses  on  the  question  of 
value,  and  was  not  prepared  to  meet  the  ameuil- 
ment,  in  the  absence  of  a  motion  by  defendant 
for  a  continuance  on  such  ground. 

2.  A  farmer,  who  had  been  engaged  in 
raising,  handling,  and  selling  horses,  and  was 
acquainted  with  the  value  of  horses  in  that  part 
of  the  state  in  which  the  cause  of  action  arose, 
could  testify  as  to  the  value  of  a  race  horse. 

3.  Demand  is  not  necessary  before  an  ac- 
tion of  replevin  for  a  horse  of  which  both  par- 
ties claim  absolute  ownership. 

4.  Finding  based  on  conflicting  evidence 
will  not  be  disturbed. 

5.  Misconduct  of  plaintiff's  attorney  in  stat- 
ing, on  motion  for  a  new  trial  of  a  replevin  suit, 
that  it  had  been  agreed  by  defendant  that,  if 
Ills  motion  for  a  new  trial  was  overruled,  the 
court  could  enter  judgment  for  the  value  of  the 
goods  as  fixed  by  the  verdict,  no  such  agree- 
ment having  been  made,  was  not  ground  for  re- 
versal, where  the  court  stated  that  connsei 
should  not  have  mentioned  the  matter,  and  that 
the  verdict  would  be  reduced  unless  counsel  for 
plaintiff  would  consent  to  pive  defendant  a 
choice  between  a  judgment  for  the  return  of 
the  property  or  a  money  judgment. 
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Appeal  from  district  conrt,  Woodbury  coun- 
ty;   A.  Van  Wagenen,  Judgre. 

Action  at  law  to  recover  the  possession  of 
specific  penional  property  and  for  Its  wrong- 
ful detention.  There  was  a  trial  by  Jury, 
and  a  verdict  and  Judgment  for  the  plaintiff. 
The  defendant  appeals.     Affirmed. 

Lewis,  Holmes  &  Beardsley  and  Lewis  & 
BeaiOsiey,  for  appellant.  Joy,  Call  &  Joy, 
for  appellee. 

ROBINSON,  J.  The  plaintiff  alleges  that 
be  is  the  absolute  and  unqualified  owner  of 
a  certain  pacing  horse,  and  that  it  is  wrong- 
fully detained  by  the  defendant  under  a 
claim  of  ownership.  The  defendant  denies 
that  the  plaintiff  owns  the  horse,  and  claims 
to,  have  acquired  the  ownership  by  purchase. 
The  Jury  found  that  the  plaintiff  was  the 
owner  of  the  horse,  and  that  its  value  was 
$800.  The  defendant  filed  a  motion  for  a 
new  trial,  and  the  court  stated  that  it  would 
reduce  the  verdict  unless  the  plaintiff  should 
consent  to  give  the  defendant  his  choice  be- 
tween a  Judgment  for  the  return  of  the  horse 
or  for  money.  To  that  the  plaintiff  con- 
sented. Judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  amount  of  the  verdict  and 
costs. 

1.  The  petition,  at  the  time  the  trial  was 
commenced,  alleged  that  the  value  of  the 
horse  was  ^300,  and  that  was  admitted  by 
the  answer.  While  the  trial  was  in  progress, 
and  soon  after  It  commenced,  the  plaintiff 
asked  and  was  granted  permission  to  amend 
his  petition  by  stating  therein  that  the  value 
of  the  horse  was  51,000.  The  defendant  ob- 
jected to  the  proposed  amendment,  stating 
that  he  had  not  called  any  witnesses  upon  the 
question  of  value,  and  was  not  prepared  to 
meet  it,  and  that  the  amendment  was  of- 
fered too  late,  and  was  immaterial.  The  ob- 
jection was  overruled;  the  court  stating  that, 
if  the  defendant  was  not  prepared  on  the 
question  of  value,  that  fact  would  be  consid- 
ered later.  The  ameudment  was  material, 
and  of  vital  importance  to  the  plaintiff.  If 
the  defendant  was  not  prepared  to  meet  the 
issue  presented  by  it,  he  could  have  asked  for 
time,  and.  If  necessary,  for  a  continuance,  to 
enable  him  to  produce  the  evidence  he  de- 
sired, but  that  he  did  not  do.  We  think  the 
action  of  the  court  in  permitting  the  amend- 
ment was  correct 

2.  The  appellant  complains  that  the  plain- 
tiff was  permitted  to  testify  in  regard  to  the 
value  of  the  horse  without  a  sufficient  show- 
ing of  competency.  He  did  not  show  that  he 
knew  the  value  of  such  horses  in  Woodbury 
county,  and  he  resided  in  Palo  Alto  county, 
100  miles  or  more  from  Sioux  City  by  the 
routes  usually  traveled.  He  did  not  have  a 
very  clear  idea  of  the  market  value  of  such 
horses.  But  he  was  a  farmer,  bad  been  ac- 
customed to  raising,  handling,  buying,  and 
selling  horses,  and  knew  something  of  the 
valve  of  such  horses  in  northwestern  Iowa. 


We  are  of  the  opinion  that,  although  the  high- 
est degree  of  competency  was  not  shown,  ttls 
knowledge  was  sufficient  to  authorize  the  ad- 
mission of  his  testimony.  The  value  of 
horses  of  the  ciass  of  that  in  question  is  not 
as  fixed  and  capable  of  being  determined 
with  accuracy  as  the  value  of  other  and 
cheaper  horses,  suitable  only  for  ordinary 
purposes,  nor  is  it  so  likely  to  depend  on  local 
demand.  The  Jury,  no  doubt,  considered 
these  facts,  and  gave  to  the  testimony  of  the 
plaintiff  only  the  weight  to  which  it  was  en- 
titled. 

3.  The  court  refused  to  permit  the  defend- 
ant to  show  the  value  of  the  services  ren- 
dered by  Tobin  in  developing  the  horse,  and 
of  that  ruling  complaint  is  made.  We  think 
it  was  correct  There  was  no  issue  In  re- 
gard to  the  value  of  such  services.  The 
question  which  called  for  the  Information  did 
not  limit  the  answer  to  services  contemplated 
by  the  plaintiff  and  Tobin  when  their  agree- 
ment was  made,  but  would  have  allowed  tt 
to  be  based,  in  part,  if  not  wholly,  on  the 
results  which  the  witness  supposed  he  bad 
accomplished.  The  testimoiyr  sought  l)oi<e 
so  Indirectly,  if  at  all,  upon  the  issues  in  the 
case,  that  It  was  properly  excluded. 

4.  At  the  close  of  the  evidence  for  the  plain* 
tiff,  the  defendant  asked  the  court  to  direct 
a  verdict  in  his  favor,  on  the  ground  that 
the  plaintiff  had  not  shown  a  demand  for 
the  possession  of  the  horse  before  this  action 
was  commenced.  The  court  refused  the  re- 
quest, and  In  the  charge  given  instructed  the 
Jury  that  such  a  demand  was  not  necessary. 
A  demand  is  required  only  when  It  is  neces- 
sary to  terminate  the  defendant's  right  of 
possession,  or  to  confer  it  upon  the  plain- 
tiff; and,  when  both  parties  claim  the  abso- 
lute ownership  of  property,  the  possession  of 
which  Is  sought  by  the  plaintiff  and  the 
right  of  possession  Incident  to  such  owner- 
ship, a  demand  is  not  necessary.  Oswego 
Starch  Fact.  v.  Lendrum,  57  Iowa,  575,  10 
N.  W.  900,  and  cases  therein  dted;  Rulter 
T.  Ptate,  77  Iowa,  18,  41  N.  W.  474;  Cobbey, 
RepL  i  447;  5  Am.  Sc  Eng.  Enc.  Law,  528,  k. 
The  defendant  claims  to  be  the  absolute  owb- 
er  of  the  property,  and  to  be  entitled  to  pos- 
sess It  by  virtue  of  that  ownership.  He 
does  not  claim  a  mere  possessory  right 
through  the  plaintiff,  but  adversely  to  him; 
and,  under  the  rule  stated,  no  demand  was 
necessary. 

5.  The  horse  was  owned  by  the  plaintiff  Id 
October,  18SKJ.  In  November  he  was  dellT- 
ercd  to  James  Tobin,  in  Palo  Alto  county, 
for  training.  The  terms  of  the  contract  un- 
der which  the  horse  was  taken  and  kept  by 
Tobin  are  in  dispute,  the  plaintiff  claiming 
that  Tobin  was  to  train  him  for  the  race 
track,  use  him,  and  have  one-half  of  hi» 
earnings  as  compensation,  while  Tobin  claims 
that  his  compensation  for  training  and  racing 
the  horse  was  to  be  a  one-half  ownership  of 
him,  and  one-half  of  his  earnings,  each  party 
to  pay  one-half  of  the  expenses,  and  that. 
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after  he  had  kept  the  horse  tor  a  time,  the 
plaintiff  authorized  him  to  sell  the  horse, 
which  he  did.  The  defendant  claims  title 
from  that  sale.  The  jury  found,  specially, 
That  the  plaintiff  did  not  agree  with  Tobin 
tliat  the  latter  should  have  a  half  ownership 
of  the  horse  In  suit  The  defendant  insists' 
that  the  evidence  does  not  supi)ort  the  finding. 
The  greater  number  of  witnesses  testify  for 
the  defendant  on  that  issue,  and,  if  the  case 
were  triable  anew  by  us,  we  might  not  agree 
with  the  conclusions  of  the  jury;  but  there 
was  a  direct  conflict  in  the  testimony,  and 
circumstances  which  favored  each  tlieory  with 
respect  to  the  contract,  and  we  cannot  say 
that  the  jury  was  not  authorised  to  return 
the  special  finding  in  question. 

6.  The  appellant  complains  that  the  amount 
of  the  recovery  was  excessive.  The  evi- 
dence respecting  the  value  of  the  horse  was 
also  conflicting,  and,  although  it  is  true  that 
it  would  have  justified  a  smaller  recovery, 
we  cannot  say  it  does  not  support  the  verdict 
rendered. 

7.  While  the  motion  for  a  new  trial  was  be- 
ing argued  by  an  attorney  for  the  plaintiff,  he 
made  the  following  statement:  "It  is  agreed 
by  the  defendant  In  this  case  that,  if  this  mo- 
tion for  a  new  trial  is  overruled,  then  the 
court  slmll  enter  judgment  for  the  plaintiff, 
against  the  defendant,  for  .the  value  of  the 
horse  found  by  the  jury,  to  wit,  the  sum  of 
?800."  The  record  of  what  then  occurred  is 
as  follows:  "Which  statement  of  the  coun- 
sel for  the  plaintiff  was  denied  by  the  cowi- 
sel  for  the  defendant,  whereupon  the  court 
stated  that  counsel  ought  not  to  have  men- 
tioned this  matter,  and,  lest  he  might  be  In- 
fluenced tliereby,  said  the  verdict  would  be 
reduced  unless  the  counsel  for  plaintiff  would 
consent  to  give  defendant  choice  between  a 
judgment  for  the  return  of  the  property  or 
a  money  judgment,  to  which  counsel  for 
plaintiff  agreed."  The  defendant  insists  that 
the  statement  to  which  this  record  refers 
constituted  misconduct,  on  the  part  of  the  at- 
torney who  made  it,  which  was  prejudicial, 
and  an  Ingenious  argument  is  made  in  sup- 
port of  that  claim.  It  falls,  however,  to  con- 
vince us  of  its  soundness.  As  there  was  no 
written  agreement  to  the  effect  stated,  and 
none  was  made  to  appear  on  the  records  of 
the  court,  and  none  was  admitted,  there  was 
nothing  upon  which  the  plaintiff  could  rely. 
Code,  i  213,  subsec.  2.  But  It  is  not  uncom- 
mon for  parties  to  an  action  to  enter  into  a 
verbal  agreement,  and  state  It  in  open  court. 
In  order  to  liave  It  made  of  record;  and, 
when  that  is  done,  an  attorney  is  not  guilty 
of  misconduct  in  making  known  to  the  court 
the  agreement  of  the  parties.  If  it  be  as- 
sumed that  the  parties  In  this  case  had  not 
entered  into  an  agreement,  and  that  the  at- 
torney for  the  plaintiff  had  no  reason  to  l)e- 
lieve  that  they  bad,  the  statement  he  mada 
was  improper  and  reprehensible;  but  It  does 
not  follow  that  it  was  prejudicial.  The  court 
was  of  the  opinion  that  the  statement  made 


was  Improper,  and  then  proceeded  to  guard 
against  prejudice  from  it.  Had  it  not  re- 
quired the  plaintiff  to  give  to  the  defendant 
the  right'  to  elect  which  of  two  judgments 
should  be  rendered  against  him,  it  would 
have  been  presumed  that  the  court  was  not 
Influenced  by  the  improper  statement,  es- 
pecially as  the  record  shows  that  it  was 
taken  at  Its  true  value;  but.  In  view  of  the 
fact  that  the  court  gave  to  the  defendant  the 
benefit  of  any  doubt  which  might  have  arisen 
as  to  the  effect  of  the  statement,  there  la 
nothing  In  the  matter  of  which  the  appel- 
lant can  justly  complain. 

No  prejudicial  error  in  the  proceedings  in 
the  district  court  is  shown,  and  the  judgment 
appears  to  have  been  authorized.  It  is  there- 
fore affirmed. 


NICHOLS  V.  SHELDON  BANK  et  al. 

(Supreme  Court  of  Iowa.    May  27,  1896.) 

REP1.EVIN — Chattkl    Moktoaoks — Rights  of 

MOKTQAOEES  INTEU  Bb. 

1.  The  holder  of  a  first  mortgage  on  per- 
sonal property,  who  replevies  It  from  a  second 
mortgagee,  or  his  grantee,  without  demand, 
is  not  entitled  to  damages  for  its  wrongful  de- 
tention, the  possession  of  the  defendant  being 
rightfuL 

2.  The  holder  of  a  first  mortgage  oa  per- 
sonal property  wliich  has  been  sold  by  a  seooDil 
mortgagee,  the  purchaser  being  in  possession, 
cannot,  in  replevin  against  the  two,  refuse  to 
take  the  property  under  his  writ,  and  recover 
judgment  for  its  value  against  the  second  mort- 
gagee, who  has  parted  with  his  interest  and  pos- 
session. 

Appeal  from  district  court,  Osceola  county; 
Scott  M.  Ladd,  Judge. 

Action  of  replevin.  Trial  by  jury.  Ver- 
dict for  the  plaintiff.  Motion  in  irrest  of 
judgment  sustained  in  part,  and  motion  of 
the  plaintiff  for  Judgment  for  the  value  of 
the  property  overruled.  Plaintiff  appeals. 
Afllrmed. 

E.  C.  Roach,  for  appellant.  Boies  &  Uotb, 
for  appellees. 

ROTHROCK.  O.  J.  The  property  In  con- 
troversy consists  of  printing  presses,  type, 
and  fixtures  necessary  to  publish  a  country 
newspaper.  It  appears  from  the  evidence 
that  the  defendant  the  Sheldon  Bank  was 
the  owner  of  the  property,  Hnder  a  foreclo- 
sure of  a  chattel  mortgage,  and  that  it  leased 
the  same  to  one  Watklns.  Afterwards  one 
StUlwell  came  into  possession  of  the  prop- 
erty, and  executed  a  mortgage  thereon  to  the 
plaintiff.  Afterwards  Stillwell  executed  a 
mortgage  to  the  Sheldon  Bank.  The  bank 
sold  the  property  to  the  defendant  Charles, 
who  took  possession  of  it  under  the  sale 
made  by  the  bank  to  him.  The  contest  on 
the  trial  involved  the  legality  and  priority  of 
these  two  mortgages.  The  jury  found  that 
the  mortgage  to  the  plaintiff  was  prior  and 
superior  to  that  of  the  defendant  bank.  That 
question  was  settled  by  the  verdict,  and  Is 
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not  a  matter  In  contiOTeray  in  tliis  appeal 
The  effect  of  tbe  verdict  was  that  the  plain- 
tiff was  entitled  to  a  Judgment.  The  defend- 
ant Charles  did  not  unite  with  the  defendant 
iMink  in  the  defense  of  the  action.  He  al- 
leged that  he  bought  the  printing  outfit  from 
the  bank  for  $G00,  and  gave  a  mortgage  to 
the  bank  to  secure  the  purcliase  money.  He 
distinctly  averred  that  he  was  and  had  been 
in  pcesession  of  the  property;  that  the  plain- 
tiff had  never  demanded  possession  from  him, 
— and  by  his  answer  he  tendered  the  posses- 
sion to  the  plaintiff.  It  appears  that  the  trial 
of  the  cause  proceeded  to  verdict,  the  same 
as  though  no  tender  of  the  property  had  been 
made.  And  the  jury  found,  as  against  the 
bank,  that  the  plaintiff  was  damaged  in  the 
sum  of  $G9  for  the  unlawful  detention  of  the 
property.  The  court  sustained  a  motion  in 
arrest  of  Judgment,  so  far  as  the  said  dam- 
ages were  involved.  The  sustaining  of  the 
motion  in  arrest,  as  to  this  part  of  the  ver- 
dict, is  one  question  to  be  determined  by  the 
appeaL  The  petition  was  in  the  usual  form 
iu  an  action  of  replevin.  Under  the  plead- 
ings and  evidence,  the  plaintiff  was  not  en- 
titled to  a  Judgment  for  the  wrongful  deten- 
tion of  the  property.  As  we  have  said,  the 
case  was  a  contest  as  to  the  priority  of  the 
mortgages.  The  Jury  found,  in  effect,  that 
the  mortgage  to  the  plaintiff  was  superior  to 
that  of  the  bank.  We  think  that  by  reason 
of  the  Junior  mortgage,  and  the  possession 
under  it,  the  bank  and  the  defendant  Charles 
were  rightfully  in  possessiou  until  the  plain- 
tiff took  measures  to  foreclose  its  mortgage. 
So  far  as  appears  from  the  pleadings  and 
evidence,  if  the  plaintiff  bad  demanded  pos- 
session from  Charles  he  would  have  prompt- 
ly delivered  the  property  without  suit.  _ 

2.  The  defendant,  in  addition  to  moving  in 
arrest  of  Judgment,  asked  that  a  new  trial 
be  granted  because  the  verdict  was  contrary 
to  law,  and  not  supported  by  the  evidence; 
and  the  court  refused  to  award  the  plaintiff 
Judgment  for  the  possession  of  the  property, 
or  the  value  thereof,  as  against  the  defend- 
ant the  Sheldon  Banlc  The  plaintiff  amend- 
ed its  petition  after  verdict,  demanding  tlmt 
judgment  be  rendered  against  the  bank  for 
the  value  of  the  property  as  foimd  by  the 
Jury.  It  is  urged  in  behalf  of  appellant  that 
he  had  the  lawful  right  to  elect  to  take  a 
money  Judgment  for  the  property.  It  has 
frequently  been  held  by  this  court,  in  ac- 
tions to  recover  specific  personal  property, 
that  the  plaintiff,  if  successful,  may  elect  to 
take  a  Judgment  for  the  value  of  hia  interest 
in  the  property,  or  a  Judgment  for  the  return 
of  the  property,  if  it  was  not  returned  to  the 
plaintiff  by  service  of  the  writ.  McNorton 
V.  Akers,  24  Iowa,  3G0;  Clark  v.  Warner,  32 
Iowa,  219;  Armel  v.  Lendrum,  47  Iowa,  533. 
And,  in  an  action  to  recover  personal  prop- 
erty wrongfully  levied  upon  and  sold  by  a 
sheriff,  the  plaintiff  may  have  Judgment  for 
the  value  of  the  property,  provided  due  notice 
of  plaintiff's  ownership  was  served  on  the 


sheriff  while  the  property  was  in  Ms  poesea- 
slon.  Hardy  v.  Moore,  62  Iowa,  65,  17  N.  W. 
200.  But  it  has  not  at  any  time  been  de- 
termined by  this  court,  nor  any  other  tri- 
bunal, so  far  as  we  are  advised,  that  an  ac- 
tion for  specific  personal  property  may  be 
brought  against  a  person  in  the  exclusive 
possession,  and  a  money  Judgment  recovered 
for  its  value  against  another,  having  neither 
the  possession  nor  right  of  possession.  When 
the  property  was  tendered  in  the  answer  of 
Charles,  this  litigation  should  have  ceased  at 
that  time,  by  the  plaintiff's  accepting  the 
property.  If  that  course  had  been  pursued, 
the  plaintiff  and  the  bank  could  have  pro- 
ceeded with  a  trial  of  their  rights  to  the 
property,  if  the  bank  made  claim  thereto, 
and  no  question  as  to  the  right  to  a  Judgment 
for  value  would  have  been  in  the  case.  The 
Judgment  of  the  district  court  is  affirmed. 


BRB   V.    GEBMAN-AMERIOAN   INS.    CO. 
OP  NEW  YOBK. 

(Supreme  Court  of  Iowa.    May  27,  1896.) 

ISaWtANCR— UsLAWFClUSB  op  PROPBRTT — POBLIG 

POLIOT— CBiNOB  OF  IntBKEST— VaLUB 

—  INSTKDCTIONS. 

1.  Where  a  policy  of  insurance  luis  l>een 
written  on  a  stock  ot  drugs  and  liquors,  the 
use  of  a  part  of  the  property,  that  is  snsceptible 
of  legitimate  use,  for  an  unlawful  purpose,  does 
not  render  the  insurance  void,  as  against  pub- 
lic policy. 

2.  Where  the  insured  agreed  to  exchange 
the  property  insured  for  land,  the  exchange  to 
be  effected  not  later  than  a  given  date,  and 
tlie  agreement  was  never  executed,  there  was 
no  change  of  interest  or  possession,  within  the 
meaning  of  a  provision  invalidating  the  policy 
"if  any  change  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance." 

3.  Where  improper  remarks  are  made  by 
an  attorney  in  his  opening  statement  before  the 
jury,  and  on  exception  thereto  are  immediately 
withdrawn,  as  not  warranted  by  the  record,  the 
trial  court's  ruling  that  no  prejudice  resulted 
will  not  be  disturbed. 

4.  In  an  action  on  a  fire  policy,  the  insured 
testified  as  to  the  values  of  the  different  items. 
Held,  that  the  value  was  presumably  the  cash 
value  at  the  time  of  the  loss,  and  within  the 
measure  of  damages  in  the  policy,  which  pro- 
vided that  the  insurer  shonld  "not  be  liable 
beyond  the  actual  cash  value  of  the  proper^ 
at  the  time  any  damage  or  loss  occurs." 

5.  On  the  issue  whether  liquors  named  in 
a  policy  of  insurance  were  owned  by  the  in- 
sured for  the  purpose  of  sale  in  violation  of  law, 
it  was  not  error  to  charge  that,  if  the  insured 
did  not  intend  to  sell  them  in  the  state,  or  if 
lie  kept  them  with  intent  to  sell  them  outside 
the  state,  his  ownership  was  not  unlawful, 
though  there  was  no  evidence  of  an  intent  to 
sell  them  outside  the  state. 

6.  Where  the  loss,  as  found  by  the  jury, 
was  less  than  the  proof  of  loss  made  by  the 
insured  to  the  insurer,  it  was  proper  to  charge 
that  if  plaiatiff,  ia  the  proofs  of  loss,  placed  the 
amount  too  high,  through  inadvertence  or  mis- 
take, with  no  intent  to  defraud  defendant,  the 
statement  would  not  necessarily  defeat  plain- 
tiff's right  to  recover. 

Appeal  from  district  court,  Carroll  county; 
C.  D.  Goldsmith,  Judge. 
Action  on  a  policy  of  fire  Insurance.    Judg- 
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ment  for  plaintiff,  and  the  defendant  appeal- 
ed.   Affirmed. 

McVey  &  Cheshire,  for  appellant  Earle  & 
Prouty  and  F.  A.  Charles,  for  appellee. 

GRANGER,  J.  On  the  22d  day  of  August, 
1893,  the  defendant  company  Issued  to  the 
plaintiff  its.  policy  of  flre  Insurance,  to  the 
amount  of  $1,200,  on  a  stock  of  drugs,  patent 
medicines,  etc.,  at  Coon  Rapids,  Iowa,  and 
on  the  9th  day  of  September,  1893,  said  stock 
of  goods  was  destroyed  by  fire,  and  this  ac- 
tion is  to  recover  on  the  policy.  The  follow- 
ing are  defenses  pleaded,  to  each  of  which 
the  court  sustained  a  demurrer:  "(8)  The  de- 
fendant says  that  there  was  conducted,  In 
the  building  described  in  the  petition,  and 
by  means  of  the  property  Insured  in  said  pol- 
icy, a  pharmacy,  at  the  time  said  insurance 
was  written,  and  up  to  the  time  of  said  flre, 
by  the  said  B.  F.  Erb,  and  that  said  B.  F. 
Erb  had  no  permit  to  do  business  as  a  phar- 
macist, and  that  his  business  was  conducted 
In  violation  of  the  laws  of  the  state  of  Iowa, 
and  that  this  fact  the  plaintiff  concealed  from 
this  defendant,  at  the  time  this  Insurance 
was  written,  and  at  all  times  thereafter,— 
the  f&ct  that  he  was  conducting  a  pharmacy 
contrary  to  the  laws  of  the  state  of  Iowa,  and 
without  a  permit  to  conduct  such  a  pharmacy, 
and  in  violation  of  the  statutes  of  Iowa,— 
which  concealment  was  a  material  fact  con- 
cerning this  insurance,  and  by  the  terms  of 
the  policy  renders  the  same  void.  (9)  De- 
fendant further  says  that  said  Erb  was  en- 
gaged, at  the  place  described  In  the  petition, 
and  by  means  of  the  appliances  and  property 
insured  In  the  policy,  In  illegally  selling  In- 
toxicating liquors,  at  the  time  said  policy 
was  written,  and  thereafter  up  to  the  time 
of  the  fire,  and  that  said  Erb  was  not  a  reg- 
istered pharmacist,  neither  had  he  any  per- 
mit to  sell  or  deal  in  Intoxicating  liquors,  and 
these  facts  were  all  concealed  from  the  de- 
fendant, and  which  facts  are  each  and  all  of 
them  material  facts  concerning  this  Insur- 
ance; and  by  the  express  terms  of  this  policy 
the  same  la  rendered  void  by  such  conceal- 
ment" An  amendment  to  the  answer  was  fil- 
ed, having  reference  to  some  particulars  to 
the  defenses  In  question;  but  it  deals  mainly 
with  conclusions  of  law,  and,  as  to  facts,  It 
seems  to  add  nothing  to  the  sufficiency  of 
the  defenses  pleaded,  and  hence  It  need  not 
be  set  out 

The  proposition  for  consideration,  as  pre- 
sented by  appellant.  Is:  "Can  there  be  a  re- 
covery on  an  Insurance  policy  covering  ar- 
ticles of  merchandise  which  are  owned  and 
kept  and  used  In  violation  of  the  laws  of  the 
state?"  It  Is  urged  that  to  permit  such  a  re- 
covery would  be  against  public  policy.  The 
line  of  authorities  coming  to  our  notice,  to  aid 
in  the  solution  of  the  question,  Is  quite  lim- 
ited. Those  nearest  to  sustaining  appellant's 
view  are  In  Massachusetts.  In  Kelly  v.  In- 
surance Co.,  97  Mass.  284,  the  insurance  was 
on  a  building  that,  in  violation  of  the  condi- 


tions of  the  policy  that  the  building  should 
not  be  occupied  or  used  for  unlawful   pur- 
poses, was  used  for  gambling,  in  violation  of 
law,    which    avoided    the    policy.    The  case 
seems  to  have  no  bearing  on  the  facts  of  this 
case.    Kelly  v.  Insurance  Co.,  Id.,  288,  Is  a  case 
in  which  the  Insurance  was  on  a  sto<dc  of  liq- 
uors kept  by  the  assured  for  sale  In  violation 
of  law.    The  policy  covered  the  liquors  and 
casks  containing  them.    The  opinion  holds  the 
policy  void,  and,  speaking  of  the  assured,  it 
closes  with  the  words:  "His    contract    was 
in  contravention  of  law,  and  void  as  to  hlni, 
because  he  entered  into  it  In  order  to  protect 
himself  in  his  Illegal  acts."   The  case,  as  to 
authority.  Is  grounded  on  holdings  in  cases 
involving  marine   Insurance.    In  such   cases 
the  rule  is  announced  that  "the  illegality  of 
the  voyage  in  all  cases  avoids  the  policy,  aud 
the  voyage  is  always  illegal  when  the  goods 
or  trade  are  prohibited,  or  the  mode  of  Its 
prosecution  violates  the  provisions  of  the  stat- 
ute."  In  Roadman  v.  Insurance  Co.,  8  Cush. 
683,  it  was  sought  to  avoid  policies  of  Insur- 
ance on  a  building  and   personal   property, 
consisting  of  leather  and  materials  for  the 
manufacture  of  shoes.    The  evening   before 
the  flre  persons  assembled  In  a  room  in  the 
building  and  conducted  a  lottery,  which  was 
a  use  of  the  room  for  an  unlawful  purpose. 
The  rule  of  the  case  is  stated  as  follows: 
"The  drawing  of  a  lottery,  with  the  consent 
and  participation  of  the  assured.  In  a  build- 
ing insured  against  loss  by  flre  as  a  shoe 
manufactory,  does  not  avoid  the  policy  on 
the  building,  nor  on  the  stock  therein."    In 
the  opinion  la  the  foUowlng  language:    "The 
distinction  between  cases  where  contracts  are 
or  are  not  void,  as  against  law,  is  well  stated 
by  M^shall,  C.  J.,  in  Armstrong  v.  Toler,  11 
Wheat    271.    The    principle    established  is 
that,  where  the  consideration  la  Illegal,  Im- 
moral, and  wrong,  or  where  the  direct  put^ 
pose  of  the  contract  is  to  effect,  advance,  or 
encourage  acts  in  violation  of  law,  it  la  void. 
But,  if  the  contract  sought  to  be  enforced  is 
collateral  and  independent,  though  in  some 
measure  connected  with  acta  done  in  violation 
of  law,  the  contract  Is  not  void."    Thla  rule 
Is  followed  in  Johnson  v.  Insurance  Co.,  127 
Mass.  555,  in  which  a  policy  was  held  void. 
In  Insurance  Co.  v.  De  Graff,  12  Mich.  121. 
the  policy  included,  among  other  things,  gro- 
ceries, among  which  were  liquors,  and  the 
policy  was  claimed  to  be  void,  because  to  sus- 
tain the  i)olicy  with  liquors  Included  would 
be   insuring  an   illegal   traffic.    The  case  is 
quite  In  line,  on  principle,  with  the  one  at 
bar.    The  case  briefly  treats  of  the  rule  as 
to  marine  Insurance,  holding  It  to  be  inap- 
plicable, and,  as  suggesting  a  state  of  facts 
that  would  be  applicable,  it  is  said:   "If  this 
policy  were,  in  express  terms,  a  policy  insur- 
ing the  party  selling  liquor  against  loss  by 
flne  or  forfeiture,  it  would  be  quite  analogous. 
But  this  insurance  attaches  only  to  property, 
and  the  risks  insured  against  are  not  the  con- 
sequences of  Illegal  acts,  bat  of  accideat" 
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In  the  opinion  it  is  further  said:  "By  insor- 
tng  hl8  property,  Qua  Insurance  company  has 
no  concern  with  the  use  he  may  make  of  It; 
and,  as  It  la  susceptible  of  unlawful  uses,  no 
one  can  be  held  to  contract  concerning  it  in 
an  illegal  manner  unless  the  contract  itself 
Is  for  a  directly  illegal  purpose.  Collateral 
contracts,  in  which  no  illegal  design  enters, 
are  not  affected  by  an  Ulegal  transaction  with 
which  they  may  be  remotely  connected." 
The  case  cites  Insurance  Co.  v.  Folleys,  13 
Pet  167,  and  Armstrong  y.  Toler,  11  Wheat 
25a  It  Is  there  said:  "It  is  difficult  to  per- 
ceive how  public  policy  can  be  violated  by 
an  insurance  of  any  kind  of  property  recog- 
nized by  law  to  exist"  In  Carrigan  v.  Insur- 
ance Co.,  53  Vt  418,  the  Massachusetts  cases 
and  the  Michigan  cases  are  noticed,  and  the 
case  quotes  much  of  the  language  we  have 
quoted  from  them.  The  policy  in  that  case 
covered  a  stock  in  trade  consisting  of  gro- 
ceries, provisions,  drugs,  •  •  •  including 
wlnea  and  liquors.  In  the  case  at  bar,  as  in 
that  one,  liquors  are  included  in  the  terms  of 
the  policy.  In  that  case  it  is  said:  "If  the 
purpose  of  the  contract  in  question  had  been 
to  protect  the  assured  in  the  sale  of  intoxi- 
cating liquors,  it  would  have  Iteen  null;  but 
the  greater  part  of  the  property  Insured 
consisted  of  goods  insurance  upon  which 
was  subject  to  no  objection.  The  contract 
was  legal  on  its  f&ce,  nothing  appearing  to 
show  that  the  wl<tes  and  liquors  were  intend- 
ed for  Illegal  sale;  and  it  is  a  fact,  not  need- 
ing proot  that  in  compounding  medicines, 
liquors,  especially  wines  and  alcohol,  are  of 
daily  use,  and  for  that  purpose  their  posses- 
sion and  use  by  drugsists  are  legitimate.  The 
assured  was  a  dealer  In  drugs  and  medicines, 
and  in  that  respect  legitimately  and  presuma- 
bly using  liquors.  There  was  evidence  tend- 
ing to  show  that  he  illegally  sold  tbem.  In- 
cluding those  not  used  in  compounding  medi- 
cines; and  the  fact  may  have  been  that  the 
latter  trade  was  the  larger  and  the  main  one. 
If  such  illegal  trsifflc  was  the  business  of  the 
assured,  and  his  legal  traffic  and  transac- 
tions with  other  property  a  mere  cover,  os- 
tensibly carried  on  for  the  purpose  of  ena- 
bling him  to  secretly  disguise  his  iniquity, 
the  purpose  of  the  contract  would  be  to  pro- 
tect him  in  illegal  ventures,  and  it  would 
therefore  be  void;  but  if  he  carried  on  busi- 
ness, using  alcoholic  liquors  legitimately  in 
his  drug  trade,  and  occasionally  sold  them  in 
violation  of  law,  we  think  that,  if  no  illegal 
design  entered  into  the  maHing  of  the  con- 
tract in  its  inception,  that  it  would  be  so  far 
collateral  to  the  illegal  acts  that  it  would  lie 
inconsistent  and  in  accordance  with  no  well- 
adjudged  case,  to  hold  it  null."  The  case  of 
Pollard  V.  Insurance  Co.,  63  Miss.  214,  is  de- 
termined upon  a  statute  making  contracts 
void,  and  is  of  no  force  as  authority  in  this 
case.  This  case,  in  some  respects,  differs 
from  any  we  have  noticed  or  cited;  but  we 
think  the  rule  of  the  Michigan  and  Vermont 
cases  announce!  the  correct  doctrine. 


The  following  is  the  prop«ty  insured,  nm 
stated  in  the  policy:  "$1,200  on  his  generali 
stock  of  drugs,  patent  medicines,  lamps  and- 
lamp  goods,  paints,  oils,  stationery,  books^ 
wall  paper,  liquors,  fancy  and  toilet  articles^ 
and  druggist's  sundries."  It  shows  mucb. 
property  insured,  outside  of  liquors  and  drugv 
for  which  permits  to  sell  must  be  obtained. 
The  fftcts  to  bring  the  policy  within  the  rule 
to  make  it  void  are  wanting.  The  drugs  and. 
the  liquors  are  recognized  property  in  this 
state,  and  as  legitimate  subjects  of  insurance 
as  other  property.  It  is  the  Illegal  use  of' 
them  that  gives  rise  to  the  questions  before- 
us.  We  have  not  seen  a  case  in  which,  be- 
cause of  the  mere  use  of  property  for  ille- 
gal purposes,  not  Increasing  the  Iiazard,  in 
the  absence  of  stipulations  to  that  effect  a 
policy  has  been  held  void  because  of  such  use. 
It  is  not  a  case  in  which  the  contract  itself 
Is  against  public  policy,  by  the  parties,  at  the 
inception  of  it,  intending  it  to  l>e  in  aid  at 
purposes  or  designs  to  violate  the  law.  This 
case  sintply  presents  the  question  whether, 
where  a  party  uses  property  for  an  unlawful 
purpose  that  is  susceptible  of  legitimate  use, 
such  use  win  render  the  insurance  contract 
void,  as  against  public  policy.  We  think  that 
no  authority  sustains  such  a  rule,  and  it  does 
not  seem  to  be  dictated  by  reason. 

2.  A  condition  of  the  policy  is  that  it  shall 
be  void  "if  any  change  take  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of  In- 
surance, •  •  •  whether  by  legal  process  or- 
judgment  or  by  voluntary  act  of  the  assured 
or  otherwise."  On  the  22d  day  of  July,  1893, 
the  plaintiff  entered  into  a  written  contract 
with  one  Funk  to  sell  to  him  the  stock  in- 
sured in  exchange  for  land,  the  exchange  to 
be  effected  not  later  than  August  1,  1893. 
The  agreement  was  never  executed.  Defend- 
ant pleads  the  facts  setting  out  the  contract, 
and  to  that  division  of  the  answer  there  was 
a  demurrer,  which  the  court  sustained,  and 
complaint  is  made  of  that  ruling.  Appellant 
concedes  that  under  the  holdings  of  this 
court  Buch  a  sale  as  is  pleaded  does  not  avoid 
a  iMllcy  that  contains  a  provision  against  the 
"sale  of  the  property  or  exchange  of  title";. 
but  it  is  said  that  this  policy  goes  further, 
and  renders  it  void  "if  any  change  •  •  • 
takes  place  in  the  interest  of  the  subject  of 
insurance,"  etc.,  and  it  is  urged  that  "to  some 
extent"  there  was,  by  the  contract,  a  change 
of  Interest  The  conclusion  of  appellant's  ar- 
gument is  that  plaintiff's  only  liability  for  a 
failure  to  perform  the  contract  would  have 
been  a  judgment  for  damages  for  breach  of 
his  contract  There  was  no  change  of  posses- 
sion nor  right  of  use.  Speaking  of  the  inter- 
ests contemplated  by  the  policy,  we  fail  to- 
Imagine  any  change  therein  because  of  the 
contract.  It  was  a  simple  agn%ement  to  in 
the  future  make  such  a  change,  which  was. 
never  done.  It  is  true  that  the  policy  stipu- 
lates against  a  change  of  interest,  or  a  change 
of  title,  or  a  change  of  possession.  There  waa. 
not  a  change  of  either.    Plaintiff's  interest  lik 
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the  safety  of  the  property  was  as  j^reat  after 
the  contract  as  before,  for  the  purchase  price 
depended  on  an  Invoice  to  be  taken  before  the 
transfer;  so  that  there  was,  because  of  the 
contract,  no  increase  of  hazard.  It  may  be 
said  that  the  only  interest  contemplated  by 
the  contract  was  that  of  ownership.  Its 
terms  could  give  rise  to  no  contingency  under 
which  Funk  would  assert  any  other  interest 
tiian  that  of  ownership.  These  facta  bring 
the  case  in  line  with  the  holdings  under 
which  appellant  concedes  the  policy  woidd  be 
valid. 

3.  The  following  appears  In  the  record  as 
occurring  during  the  opening  statement  to  the 
Jury  by  plaintiff's  counsel:  "What  I  under- 
take to  say  Is  this,  that  they  have  had  a  for- 
eign fellow  running  around  here  witb  a  bottie 
of  whisky  in  his  pocket,  tliat  they  called  a 
'detective';  that  the  defendants  have  had— 
Mr.  Cheshire:  To  this  statement  the  defend- 
ant objects  and  excepts.  Mr.  Prouty:  If  I 
don't  prove  It,  it  will  reverse  your  case. 
What  I  undertake  to  say  is  this,  gentlemen,— 
I  will  stand  by  what  I  said,— that  I  under- 
stand that  they  have  had  a  fellow  running 
around  here  looklhg  up  testimony.  Mr.  Chesh- 
ire: And  to  all  this  the  defendant  excepts. 
Mr.  Prouty:  But  I  undertake  to  say  the 
testimony  they  will  have,  if  they  do  have  any 
here,  that  we  burned  this  property,- that  it  Is 
based  upon  Improper  motives,  and  is  im- 
l>roper  testimony;  that  there  Is  not  a  particle 
of  truth  in  it;  that  Mr.  Brb,  at  the  time  the 
lire  occurred,  was  at  the  time  In  bed,  sound 
asleep,  at  4  o'clock  in  the  morning,  and  1 
tTuess  a  little  bit  sounder  than  any  other  man 
in  town.  Mr.  Cheshire:  And  to  all  of  this 
statement  to  the  Jury  the  defendant  excepts 
and  objects.  Mr.  Prouty:  Upon  reflection.  I 
am  Inclined  to  think  that  my  remarks  con- 
cerning the  manner  of  obtaining  evidence  on 
the  part  of  the  defendant  were  improper,  un- 
der the  present  state  of  the  record,  and  that 
I  would  not  be  permitted  to  prove  the  things 
which  I  attempted  to  say,  on  account  of  the 
condition  of  the  record  Just  now,— a  matter 
that  I  did  not  fully  consider,  when  making 
the  statement,— and  I  therefore.  In  the  pres- 
«nce  of  the  court  and  the  Jury,  withdraw  all 
statements,  at  this  time,  as  to  the  manner  of 
obtaining  testimony  on  the  part  of  the  de- 
fendant" It  is  thought  that  the  appellant 
was  prejudiced  by  the  statement,  notwith- 
standing the  words  withdrawing  it.  It  Is 
true  that  the  withdrawal  does  not  acknowl- 
«dge  that  the  statement  as  to  what  could  be 
proven  was  false,  but  it  followed  so  soon 
itfter  the  other  statement  that  the  Jury  must 
have  deaiiy  understood  that  it  would  not  be 
relied  on  as  a  fact,  and  there  was  a  practical 
acknowledgment  by  counsel  that  he  was 
wrong,  in  view  of  the  record,  in  making  the 
statement  It  is  always  to  be  regretted 
when  matters 'Occur  to  cast  suspicions  on  the 
fairness  of  a  trial;  but  It  was  in  the  presence 
of  the  trial  Judge,  who  could  know,  better 
tban  we  can,  the  probabilities  sf  prejudice 


because  of  It  We  are  not  warranted  In  say- 
ing that  prejudice  resulted.  In  fact,  we  in- 
cline to  the  view  that  it  could  not 

4.  To  show  the  damages  sustained,  the 
plaintiff  was  used  as  a  witness,  and,  for  the 
purposes  of  the  examination,  the  stock  was 
itemized,  as  goods,  chemicals,  syrups,  etc., 
patent  medicines,  lamps,  lamp  goods,  paints 
and  oils,  etc.  The  witness,  under  objections, 
stated  the  value  of  the  different  Items.  The 
following  is  a  provision  of  the  policy:  "This 
company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any 
damage  or  loss  occurs,  and  the  loss  or  dam- 
age shall  be  ascertained  and  estimated  ac- 
cording to  such  actual  cash  value,  wUh  proper 
deductions  for  depreciations,  and  shall  In  no 
event  exceed  what  It  would  cost  the  insured 
to  repair  or  replace  same  with  material  of 
like  kind  and  quality."  It  Is  urged  that  the 
questions  asked  did  not  estaUIsh  the  measure 
of  damage  agreed  upon.  We  think  It  tended 
to.  The  witness  was  asked  to  state  the 
value,  which  Is  presumed  to  mean  the  cash 
value,  of  the  goods  at  the  time  of  the  loss; 
nnd  that  would  include  any  depredation. 
Such  cash  value  would  also  fix,  presumably, 
the  cost  of  replacing,  In  a  case  where  resort 
must  be  had  to  the  markets  for  that  purpose. 
A  different  rule  as  to  replacing  might  obtain 
as  to  some  classes  of  property. 

5.  The  following  is  the  second  Instruction 
given  to  the  Jury:  "Plaintiff  has  alleged 
that  the  liquors  named  in  the  policy  of  in- 
surance were  not  owned  or  possessed  by  him 
for  the  purpose  of  sale  In  violation  of  law. 
This  question  Is  an  Issue,  and  you  are  told 
that,  before  plaintiff  can  recover  the  value 
of  such  intoxicating  liquors.  It  must  api>ear, 
in  addition  to  all  other  necessary  conditions, 
and  that  by  a  preponderance  of  the  evidence, 
that  plaintiff  did  not  own  or  possess  such 
liquors  with  Intent  to'  sell  the  same  within 
this  state.  If  he  has  not  so  established  such 
facts,  then  you  should  &nd  for  the  defend- 
ant on  this  Issue.  Plaintiff  had  the  right 
to  keep  said  liquors  if  he  did  not  Intend  to 
sell  them  within  this  state;  or.  If  be  kept 
them  with  Intent  to  sell  the  same  outside  of 
the  state,  bis  ownership  and  possession 
would  not  be  unlawful."  The  complaint  as 
to  the  instruction  is  that  It  tells  the  Jury 
that  plaintiff  had  the  right  to  keep  the 
liquors  in  the  state  with  Intent  to  sell  them 
outside  the  state,  and  It  Is  said  that  there 
Is  no  evidence  of  an  intent  to  sell  outside 
the  state.  The^e  was  evidence  that  they 
were  kept  for  sale  In  Iowa  In  violation  of 
law.  The  court,  by  the  Instruction,  told  the 
Jury  that,  before  there  could  be  a  recovery 
for  the  liquors,  It  must  appear  that  they 
were  not  kept  for  sale  In  Iowa.  It  then,  with 
a  view  evidently  to  make  plain  the  law,  In- 
formed the  Jury  that  the  keeping  of  the  liq- 
uors In  Iowa  with  Intent  to  sell  elsewhere 
would  not  be  unlawful.  Ooneedlnc  there 
was  no  evidence  of  an  intent  to  sell  else- 
where, there  was  no  error.    The  Instruction 
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merely  guarded  the  jury  against  an  impres- 
sion  that  keeping  with  an  Intent  to  sell  any- 
where would  be  unlawful.  It  was  not,  as 
appellant  urges,  submitting  to  the  Jury  a 
question  not  at  issue  in  the  case. 

There  is  a  further  complaint  as  to  the  same 
Instruction,  in  that  it  holds  the  reverse  of 
the  holding  on  demurrer,  wherein  it  la  claim- 
ed the  policy  is  void  because  of  the  keeping 
of  liquors  for  sale  In  violation  of  law;  and 
It  is  said  that,  if  there  could  be  no  recovery 
for  the  liquors,  there  could  be  none  on  the 
policy,  because,  If  It  was  void  as  to  one 
item,  it  would  be  as  to  all.  In  view  of  oar 
holding  as  to  the  demurrer,  appellant  can- 
not well  complain  of  the  instruction;  for  the 
error,  if  any,  is  in  Its  interest,  by  excluding 
from  the  amount  of  the  recovery,  if  the 
facts  were  found,  one  item  for  which,  under 
the  ruling  on  the  demurrer,  there  might  be 
a  recovery.  It  is  not  to  be  understood  that 
we  hold  to  the  rule  suggested,  that  because 
there  might  be  one  item  of  property  as  to 
which  the  policy  would  be  void,  on  account 
of  the  acts  of  the  assured  after  the  policy 
issued,  the  entire  policy  would  be  void.  The 
rase  in  this  respect  is  quite  different  from 
Garver  v.  Insurance  Co.,  CO  Iowa,  202,  28 
N.  W.  555,  where  the  wrongful  acts  of  the 
assured  went  to  the  Inception  of  the  policy. 

6.  A  defense  pleaded  is  that  the  plaintiff 
was  not  the  sole  and  unconditional  owner 
of  the  property.  Issues  were  taken  there- 
on, and  the  court  instructed  that  there  was 
not  sufficient  evidence  to  establish  the  de- 
fense. In  this  there  was  no  error.  It  was 
an  affirmative  defense,  and  the  evidence  did 
not  support  it,  so  that  a  finding  for  defend- 
ant could  have  been  sustained. 

Another  defense  pleaded  is  that.  In  mak- 
ing the  proofs  of  loss,  the  plaintiff  swore 
falsely,  with  Intent  to  defraud  the  defend- 
ant The  court  instructed  that,  if  he  did 
so,  he  could  not  recover.  The  complaint  is 
as  to  the  value  fixed  upon  the  property.  The 
proofs  show  the  value  to  be  $3,960.  The 
jury  found  the  value  at  $3,600.  The  court 
said  to  the  jury  that,  if  the  plaintiff,  in  the 
proofs  of  loss,  placed  the  amount  too  high 
through  inadvertence  or  mistake,  with  no  in- 
tent to  defraud  the  defendant,  the  state- 
ment would  not  necessarily  defeat  plaintiff's 
right  to  recover.  It  is  urged  that  there  is 
no  claim  that  the  statements  were  made 
through  inadvertence  or  mistake.  The  dif- 
ference between  the  actual  value  as  found, 
and  that  stated  in  the  proofs  of  loss,  would, 
alone,  suggest  the  thought  and  justify  the 
instructions  given.  Without  some  such  qual- 
ification of  the  rule  as  was  given,  the  cor- 
rectness of  the  instruction  might  be  doubted. 
The  very  proposition  to  be  considered  was 
as  to  an  Intentional  misstatement  The  jury 
was  very  properly  told  what  the  effect  would 
be  if  the  statement  was  Inteutionalty  false, 
and  Just  as  properly  told  its  effect  if  not 
Intentionally  so. 

There  are  some  other  qnestlons  argued  th»t 


we  have  not  noticed,  that  are  based  on  mis- 
apprehensions of  the  record,  or  that,  we 
think,  cannot  be  seriously  relied  on  to  re- 
verse the  case.  The  record  seems  to  be  with- 
out prejudicial  error,  and  the  judgment  is 
affirmed. 


In  re  NEWOOMB'S  WILU 
(Supreme  Court  of  Iowa.    May  14,  1896.) 

WlLM  —  CONSTKUCTIOS  —  LkQACT  PAYABLE  FKOH 

Realty— Advaxobme  NT. 

1.  Testator,  a-fter  making  certain  legades 
to  be  paid  from  the  proceeds-  of  the  realty,  gave 
Other  legacies,  to  be  paid  from  the  avails  of 
personalty,  and  subsequently  eave  the  residuary 
estate,  real  and  personal,  to  be  divided  among 
certain  p«rsons.  Held  that  "^  case  the  per- 
sonal estate  was  insufficient  for  the  payment 
of  the  legacies  directed  to  be  paid  therefrom, 
such  legacies,  after  poyment  of  the  legacies 
directed  to  be  paid  from  the  proceeds  of  the 
realty,  should  also  be  paid  from  the  balance  of 
such  proceeds, 

2.  Testatrix,  by  the  fourteenth  clause  of  the 
will,  directed  that  all  her  realty  be  divided 
among  certain  persons,  and  a  clause  of  the 
codicil  recited  that  in  the  fourteenth  clause  of 
the  will  it  wrs  stated  that  the  real  estate  be 
divided  into  four  parts,  and  that  it  was  now 
testator's  will  that  the  same  be  divided  into 
five  parts;  one  part — the  fifth  part — to  be  giv- 
en to  F.  The  nineteenth  clause  of  the  will  di- 
rected that  the  residue  of  testator's  estate, 
real  and  personal,  should  be  divided  into  four 
equal  parts  as  described  in  the  fourtoouth 
clause  of  the  will.  Held,  that  F.  took  a  fifth 
part  1ft  the  residue  of  the  realty,  but  not  of  the 
personalty. 

3.  Where  a  note,  payable  to  testator  with 
interest,  provides  that,  instead  of  the  maker 
paying  the  some  in  testator's  lifetime,  the 
amount  of  the  note  may  be  deducted  from  the 
share  of  testator's  estate  to  be  left  the  maker, 
the  interest  on  the  note  ceases  to  run  on  the 
death  of  testator,  the  rights  of  testator's  cred- 
itors not  being  involyed. 

Appeal  from  district  court   Scott  county; 
C.  M.  Waterman,  Judge. 

Patience    V.    Newcomb    died    testate   Au- 
gust 20,  1891.    Her  will  consists  of  the  orig- 
inal  and   three   codicils.     The   second   and 
third  clauses  of  the  will  give  to  the  First 
Presbyterian  Church  of  Davenport,  for  speci- 
fied purposes,  $3,000.     The  fourth  clause,  as 
modified  by  a  codicil,  gives  to  eight  benevo- 
lent societies  the  sum  of  $(3,500.     The  fifth 
clause  provides  for  the  purchase  of  a  schol- 
arship In  the  Northwestern  Theological  Sem- 
inary of  Chicago  at  a  cost  of  $3,000.    The 
sixth  clause,  as  modified  by  a  codicil,  pro- 
vides for  the  purchase  of  two  scholarships 
in   the   Parsons  College  at   Fairfield,  at    a 
cost  of  $4,000.    The  bequests  to  the  benevo- 
lent societies  and  the  three  scholarships  aro 
t«  be  paid  from  the  sales  of  real  estate.     The 
eighth  clause  bequeaths  the  sum  of  $64,000 
to  seven  persons,  to  be  paid  from  the  avails 
of  notes  and  mortgages  one  year  after  her 
decease.    The  tenth,  eleventh,   and  twelfth 
clauses,  as  modified  by  a  codicil,  bequeath 
the  sum  of  $16,850  to  different  persons,  to  be 
paid  out  of  the  avails  of  notes  and  mortgages 
as  soon  after  her  decease  as  possible.     The 
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foUowing  Is  the  fourteenth  clause  of  the  or- 
iginal will  and  the  fifth  clause  of  the  original 
codicil:  "Fourteenth.  It  is  my  will  that  all 
my  real  estate  be  divided  (or  sold  as  thought 
best  by  my  executors),  and  avails  divided  in 
four  equal  parts:  One  part  to  my  sister  Delia 
M.  Rorer,  of  Burlington,  Iowa;  one  part  to 
my  niece  Louise  D.  F.  Farrand,  of  Boches- 
ter,  N.  T.;  one  pait  to  my  two  nieces  Au- 
gusta V.  McMillan,  of  San  Francisco,  Cal., 
and  Josephine  L.  Crew,  of  Lawrence,  Kan- 
sas, to  share  and  share  equal;  one  part,  and 
the  fourth  part,  to  my  niece  Mary  H.  Eckel, 
of  Lake  Benton,  Minn.,  and  Ellen  D.  Pal- 
mer, of  Marshalltown,  Iowa,  to  share  and 
share  eqoaL"  "Fifth.  In  the  fourteenth  clause 
of  my  'last  will  and  testament'  it  is  stated 
that  'all  of  my  real  estate  be  divided  or  sold, 
as  my  executors  thought  best,  and  the  avails 
of  the  same  be  divided  in  four  (4)  equal  parts. 
It  is  now  my  will  that  avails  of  my  real  es- 
tate be  divided  in  five  (5)  equal  parts,  one  (1) 
part— the  fifth  part— to  Greorge  W.  Fitch,  to 
share  and  share  equal."  The  following  Is 
the  residuary  clause  of  the  will:  "Nine- 
teenth. It  is  my  will  that  all  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal, 
or  mixed,  of  whatever  nature  or  kind  soever, 
whether  legal  or  equitable,  and  wheresoever 
situated,  I  wish  my  executors  to  divide,  or 
sell  and  divide  (as  they  think  best).  In  four 
equal  parts,  as  described  in  the  fourteenth 
clause  of  this,  my  last  will.  And  X  hereby 
authorize  and  empower  my  said  executors, 
in  their  discretion,  to  sell  and  convey  by 
good  and  sufilcient  deeds  or  instruments  all 
or  any  part  of  this,  my  residuary  estate,  as 
soon  as  may  be  after  my  decease,  without 
sacrifice."  The  last  clause  of  the  will,  after 
designating  the  executors,  contains  this  pro- 
vision :  "And  I  hereby  authorize  and  empow- 
er my  executors,  in  their  discretion,  to  make 
all  sales  of  personal  property  or  real  estate 
necessary  or  proper  to  carry  out  the  pur- 
poses and  instructions  of  this,  my '  last  will 
and  testament,'  and  to  execute  and  deliver 
good  and  sufficient  deed  or  deeds  thereof  or 
other  Instruments  of  conveyance."  On  the 
3d  day  of  November,  1893,  the  executors  filed 
their  second  report,  showing  that  all  claims 
against  the  estate  had  been  paid  or  adjusted; 
that  the  real  estate,  except  a  small  part,  had 
been  sold,  and  the  proceeds  ready  for  dis- 
tribution. It  also  appears  from  their  re- 
port that  the  assets  In  their  hands,  exclusive 
of  the  proceeds  of  the  real  estate,  arc  not 
sufficient  to  pay  in  full  the  bequests  not  di- 
rected to  be  paid  from  the  real  estate.  They 
further  say  that  they  are  Informed  and  be- 
lieve they  should  pay  the  bequests  from  the 
proceeds  of  the  real  estate  other  than  those 
directed  to  be  so  paid  in  the  will;  but  for 
greater  certainty  they  ask  the  court  to  con- 
strue the  will  In  this  particular.  They  furth- 
er state  that  George  W.  Fitch,  a  devisee  in  the 
will,  makes  the  claim  that  tinder  its  pro- 
visions he  is  entitled  to  a  fifth  share  in  the 
residuary  estate,  and  they  ask  the  court  to 


also  construe  the  will  in  this  particular. 
There  are  other  questions,  not  Important  to 
be  here  noticed.  The  district  court,  upon 
the  two  propositions,  made  the  following  or- 
der: "First.  That  it  is  the  true  construction 
of  the  said  will  and  codicils  that,  if  there 
should  not  be  a  sufficient  amount  of  the 
personal  assets  of  the  estate  of  the  said  Pa- 
tience v.  Newcomb  to  pay  in  full  the  lega- 
cies under  said  will  and  codicils,  which  are 
not  expressly  directed  to  be  paid  from  the 
avails  of  the  sales  of  real  estate,  then  the 
deficiency  in  said  legacies  shall  be  paid  out 
of  the  real  estate,  or  avails  of  the  sales 
thereof  which  may  remain  after  the  pay- 
ment In  full  of  those  legacies  which  are  ex- 
pressly directed  by  the  will  or  codicils  to 
be  paid  from  the  real  estate  of  the  testatrix. 
Second.  That  It  Is  the  true  construction  of 
the  said  will  and  codicils  that  George  W. 
Fitch  is  not  entitled  to  any  share  of  the  resid- 
uary estate  of  the  said  Patience  V.  New- 
comb,  but  that  all  the  said  residuary  es- 
tate, real,  personal,  or  mixed,  shall  be  divid- 
ed into  four  equal  parts,  and  distributed  as 
follows:  One  part  to  the  heirs  at  law  of 
Delia  M.  Borer;  one  part  to  Louise  D.  P. 
Farrand;  one  part  to  Augusta  V.  McMillan 
and  Josephine  L.  Crew,  share  and  share 
alike;  and  one  part  to  Mary  H.  Eckel  and 
Ellen  D.  Palmer,  share  and  share  alike." 
From  these  orders  George  W.  Fitch  ap- 
pealed.   Affirmed. 

E.  M.  Sharon,  for  appellant.  W.  0.  Putnam, 
for  appellees. 

GBANGER,  J.  1.  It  wiU  be  well,  at  the 
outset,  to  state  some  recognized  rules  of  con- 
struction as  applied  to  wills.  The  personal 
estate  is  the  only  one  liable  for  the  payment 
of  legacies,  unless  they  are  expressly  or  by 
necessaiy  implication  made  a  charge  on  real 
estate.  18  Am.  &.  Eng.  Enc.  Law,  110;  Wright 
V.  Denn,  10  Wheat.  204.  A  direction  that 
the  real  estate  shall  be  sold,  and  the  proceeds 
form  or  be  considered  a  part  of  the  residu- 
ary personal  estate  of  the  testator,  subjects 
the  real  estate  to  all  charges  affecting  the 
personal  estate.  Watk.  Wills,  292;  Kidney  v. 
Coussmaker,  1  Ves.  Jr.  436.  If  legacies  are 
given  generally,  and  the  residue  of  the  real 
and  personal  estate  is  afterwards  given  In 
one  mass,  the  legacies  are  a  charge  on  the 
residuary  real  as  well  as  personal  estate. 
Watk.  Wills,  293;  13  Am.  &  Eng.  Enc.  Law, 
117.  A  direction  by  a  testator  In  his  will  to 
pay  pecuniary  legacies  out  of  his  personal 
estate  and  from  the  proceeds  thereof,  will 
not  exonerate  the  real  estate  from  the  pay- 
ment thereof  if  the  personal  estate  proves 
insufficient.  Wilcox  v;  Wilcox,  13  Allen,  252. 
We  do  not  understand  these  rules  to  be  doubt- 
ed, and  in  the  light  of  them  It  seems  to  us 
that  the  first  proposition  we  are  to  consider  is 
not  very  difficult;  that  Is,  whether  the  pro- 
ceeds of  the  land  sold,  not  directed  In  the  will 
to  be  specifically  applied,  is  liable  for  the  pay- 
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mcnt  of  legacies  directed  to  be  paid  from  the 
avails  of  notes  and  mortgages  when  the  des- 
ignated fund  Is  insufficient.  The  legacies  In 
question  are  in  no  sense  specific.  They  come 
-within  the  definition  of  demonstratlTe  lega- 
cies, which  are  defined  as  bequests  of  money 
or  other  fungible  goods,  charged  upon  a  par- 
tlcnlar  fund  in  such  a  way  as  not  to  amount 
to  a  gift  of  the  corpus  of  the  fund,  or  to 
evince  an  Intent  to  relieve  the  general  estate 
from  Uability  In  case  the  fond  fails.  13  Am. 
A  Eng.  Enc.  Law,  12.  With  the  legacies  to  be 
paid  thus  defined,  let  ua  look  to  the  language 
of  the  devises  of  -real  estate  in  all  parts  of 
the  will  to  gather  the  intent  of  the  testatrix, 
for  that  is  the  guiding  star.  It  is  said  the 
will  was  written  by  the  testatrix,  and  in  Its 
preparation  there  is  a  manifest  lack  of  legal 
accuracy,  and  in  some  respects  a  want  of 
harmony  between  different  paragraphs.  It 
will  be  seen  that  the  fourteenth  clause  is  a 
disposition  of  all  her  real  estate  to  the  per- 
sons therein  named.  That  she  did  not  so 
mean  is  clear  from  other  parts  of  the  will, 
for  in  the  next  clause  she  specifically  devises 
a  part  of  one  lot  to  another  person.  She  also, 
In  terms,  provides  that  the  scholarships  arc 
to  be  paid  for  out  of  the  real  estate  first  sold. 
It  therefore  conclusively  appears  that  the 
fourteenth  clause,  as  modified  by  the  nine- 
teenth, does  not  express  her  intention.  This 
being  tnie,  we  may  the  more  readily  conclude 
that  in  other  respects  the  clauses  alone  come 
short  of  Indicating  her  purpose.  When  she 
wrote  the  nineteenth  clause,  she  evidently  had 
prominently  in  mind  the  language  of  the 
fourteenth,  for  by  the  nineteenth  she  intends 
to  add  to  that  devise  all  that  might  remain 
of  her  estate  as  a  residue;  and  if  she  intend- 
ed what  she  had  said  in  the  fourteenth  to  be 
an  absolute  devise,  there  could  have  been  no 
real  property  to  become  a  part  of  her  residu- 
ary estate.  But  in  specifying  her  residuary 
estate  she  Includes,  In  terms,  real  property. 
This  real  property  is  nowhere  to  be  found, 
except  such  as  is  referred  to  in  the  fourteenth 
clause.  This  real  property  she  puts  with  the 
residue  of  her  personal  property,  and  spealcs 
of  all  as  "this,  my  residuary  estate."  Then, 
In  the  last  clause  of  the  original  will,  bemg 
the  one  following  the  nineteenth,  she  author- 
izes her  "executors,  In  their  discretion,  to 
make  ali  tales  of  personal  property  or  real 
estate  neoessary  or  proper  to  carry  out  the 
purposes  and  instructions  of  this,  my  last 
will  and  testament"  The  Italics  are  hers, 
and  In  the  nineteenth  she  italicizes  the  words 
"real,"  "personal,"  and  "estate,"  showing  that 
she  had  in  mind  that  she  was  bringing  both 
In  as  a  part  of  the  residue.  While  it  is  not 
easy  to  accomit  for  some  language  In  the 
wUL  we  tblnlE  It  is  a  case  in  which  legacies 
are  given  generally,  after  which  the  residue 
of  real  and  personal  estate  is  given  in  one 
mass,  in  which  case  the  legacies  are  charged 
on  the  residuary  real  as  well  as  personal  es- 
tate. This. conclusion  brings  the  case  clearly 
within  the  rule  stated  above,  which  has  full 


support  In  Lewis  v.  DarUng,  16  How.  1,  and 
cases  there  cited. 

Beferrlng  to  the  rule  as  to  demonstrative 
legacies,  and  where  paid,  it  may  be  well  to 
noUce  2  Redf.  Wills  (3d  Ed.)  136.  It  is  there 
said:  "It  seems  to  be  clearly  settled  that  no 
direction  out  of  what  fund  the  money  is  to 
be  raised,  unless  it  so  identify  the  money 
that  the  legatee  can  say  to  the  executor  that 
all  or  a  portion  of  the  moneys  or  the  fund 
are  thereby  transferred  to  him,  will  render 
the  bequest  specific.  *  •  •  There  Is  an  in- 
termediate class  of  legacies  between  general 
and  specific  legacies,  where  a  certain  amount 
of  money  is  to  come  out  of  a  particular  fimd. 
These  are  sometimes  called,  after  the  de- 
nomination of  the  civil  law,  'demonstrative 
legacies.'  This  class  of  legacies  Is  not  lia- 
ble to  be  adeemed,  and  so  fall,  by  the  fund 
being  called  In  or  changed,  but  Is  still  paya- 
ble out  of  the  general  assets."  This  proposi- 
tion has  some  support  in  Franlt  v.  Frank,  71 
Iowa,  646, -33  N.  W.  153.  Our  conclusion  of 
this  brnnch  of  the  case  is  In  accord  with 
that  ot  ilie  district  court 

2.  The  next  question  is  as  to  the  right  of 
appellant  to  participate  in  the  distribution  of 
the  residuary  estate  after  the  discliarge  of 
the  legacies  under  the  rule  we  have  affirmed. 
The  record  presents  the  question  as  applica- 
ble to  any  such  estate,  whether  real  or  per- 
sonal Appellee  argnies  the  proposition  as  If 
It  only  involved  a  residuary  personal  estate, 
and  thinks  the  question  of  no  moment  for 
consideration,  because,  in  view  of  the  record, 
there  can  be  only  a  residue  from  the  proceeds 
of  real  estate;  and  that  is  our  view  of  the 
casa  Because  of  the  improlmbillty  of  there 
being  a  residuary  personal  estate,  we  will 
not  enter  mto  an  extended  discussion  of  that 
branch  of  the  case,  but  simply  announce  our 
conclusions.  Appellant's  Interest  in  the  resld- 
uaiy  estate  Is  created  entirely  by  the  fifth 
clause  to  the  first  codicil  to  the  will,  which 
refers  to,  and  Is  to  be  construed  with,  the 
fourteenth  clause.  The  two,  exclusive  of  the 
nineteenth  clause,  deal  only  with  real  estate. 
The  nineteenth  clause  disposes  of  the  resid- 
uary personal  estate  "In  four  parts,  as  de- 
scribed in  the  fourteenth  clause."  The  real 
estate  mentioned  in  the  nineteenth  clause  we 
bold  to  mean  that  mentioned  In  the  fourteenth 
clause,  so  that,  without  the  codicil,  the  resid- 
uary personal  and  real  estate  would  be  di- 
vided Into  four  parts.  Later  comes  the  cod- 
icil, and  changes  the  division  as  to  the  real 
estate  from  four  to  five  parts,  giving  to  ap- 
pellant one  part;  but  it  makes  no  difference 
as  to  the  nineteenth  clause,  which  disposes 
of  the  residuary  personal  estate.  Our  con- 
clusion is  that  any  residue  of  the  real  estate 
should  be  so  divided  that  appellant  would 
take  one-fifth,  but  nothing  from  any  residue 
of  the  personal  estate.  If  this  is  not  the 
meaning  of  the  present  order,  it  should  be  so 
modified. 

3.  Ellen  D.  Palmer  was  a  niece  of  the  tes- 
tatrix,   and   a    residuary   legatee   under   the 
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will.  She  gare  to  Mrs.  Newcomb,  during 
her  lifetime,  three  notes,  aggregating  $6,000, 
each  note  bearing  interest  at  8  per  cent  The 
following  Is  the  first  note  in  full:  "^2,000.00. 
April  13tb,  '81.  Two  years  after  date,  for 
value  received,  I  promise  to  pay  Patience  V. 
Newcomb  two  thousand  dollars,  with  8  per 
cent  interest  annually;  interest  paid  semi- 
annually. And  if  I  do  not  prefer  to  pay  said 
note  during  the  life  of  my  aunt  Patience  V. 
Newcomb,  at  her  decease  the  two  thousand 
dollars  is  then  to  be  deducted  from  the  be- 
quest left  me  by  my  said  aunt  Patience  V. 
Newcomb,  in  her  'last  will  and  testament' 
Ellen  D.  Palmer."  The  interest  was  paid  to 
April  13,  1890.  The  other  two  notes  contain- 
ed provisions  that  the  prineiiuil  sum  was  to 
be  deducted  from  bequests  in  the  will.  At 
the  death  of  Mrs.  Newcomb  there  was  biter- 
est  due  on  all  the  notes,  and  the  parties  are 
in  dispute  as  to  the  time  interest  should  be 
paid.  The  district  court  fixed  the  time  at  the 
death  of  Mrs.  Newcomb.  Appellee  thinks  it 
should  not  have  been  so  long,  and  appellant 
thinks  it  should  have  been  longer.  The  situa- 
tion is  so  unusual  that  we  have  no  authorita- 
tive guide  to  a  conclusion.  There  is  some 
force  In  the  thought  that  when  the  will  took 
effect  the  law  would  so  far  make  the  deduc- 
tion as  to  stop  the  interest  if  the  estate  was 
su£Bclent  to  pay  the  legacy,  so  that  creditors 
would  not  be  prejudiced.  It  is  the  equitable, 
and,  80  far  as  we  are  advised,  a  legal,  con- 
clusion under  the  facts.  B^cept  in  so  far  as 
a  modification  may  be  necessary  to  meet  our 
views  as  to  the  distribution  of  the  residuary 
estate,  the  Judgment  of  the  district  court  Is 
affirmed. 


STATE  V.  ROOT. 

(Supreme  Conrt  of  North  Dakota.     Jnne  8, 

1896.) 

CoxTSMPT— What  Cosstitutbs—Pkooeuckb— At- 
torn Ers—DisBAKMBXT—GKouNns. 

1.  Where  lantruage  which  is  abusiro  and 
defamatory  in  character  is  uned  by  an  attorney 
at  law,  and  applied  to  a  jndKc  of  the  district 
conrt  in  which  the  attorney  is  licensed  to  prac- 
tice, and  such  langnace  refipcts  in  severe  terms 
upon  the  official  action  of  such  judge  with  re- 
spect to  cnsos  then  pending  in  said  rourt.  and 
also  reflects  upon  the  private  character  of  said 
Judge,  but  such  language  is  not  uttered  in  the 
courthouse,  nor  in  the  immediate  view  and 
presence  of  the  court  or  any  of  its  branches, 
nor  uttered  within  the  sight  or  hearing  of  the 
Jndge,  but  is  spolcen  in  the  stores  and  in  the 
streets  and  public  places  of  the  city  where 
court  is  being  held,  held,  that  such  language 
does  not  constitute  the  offense  of  contempt  of 
conrt. 

2.  Whether  such  language  furnishes  ground 
for  disbarment  proceedings  not  decided. 

3.  An  affidavit  attempting  to  charge  a  con- 
tempt of  conrt  committed  by  nsing  offensive 
language  respecting  the  presiding  judge  of  said 
court,  but  which  failed  to  allege  that  such  lan- 
guage was  spoken  in  the  immediate  view  and 
presence  of  the  conrt,  held,  insufficient,  in  sub- 
stance, to  charge  the  crime  of  contempt,  either 
at  common  law  or  under  the  statute. 

4.  Where  a  criminal  contempt  of  court  oc- 


curs in  open  court  an^  within  the  personal 
knowledge  and  observation  of  the  presiding 
judge,  it  can  be  punished,  not  only  summarily, 
but  without  the  ase  of  either  pleadings  or  evi- 
dence, other  than  the  evidence  of  the  jodge'i 
senses.     Rev.  Codes,  ${  5932,  6933,  5035. 

5.  Where  an  affidavit  in  a  summary  pro- 
ceeding is  filed  (Aarging  a  criminal  contempt, 
such  aiBdavit  will  be  tested  by  the  rules  of 
criminal  pleading  which  are  applicable  to  indict- 
ments and  informations:  and  this  rule  obtains 
whether  the  prosecution  is  begun  under  the 
statute  or  not 

6.  The  statute  governing  summary  criminal 
prosecutions  for  contempt  of  court  is  design- 
ed for  such  cases  only,  and  is  wholly  independ- 
ent and  different  from  the  disbarment  proceed- 
ings authorized  by  the  statute.  See  Rev. 
Codes,  IS  433,  434,  5935,  and  following  sections. 

7.  Where  appellant,  upon  a  series  of  affi- 
davits, was  charged  with  nsing  language  which 
it  was  claimed  constituted  a  criminal  contempt 
of  court  and,  under  Rev.  Codes,  i  5936,  he  was 
cited  before  the  district  conrt  by  an  order  to 
show  cause,  not  only  why  he  should  not  be  pnn- 
ished  as  for  a  contempt  of  court,  but  also  why 
he  should  not  be  disbarred  from  practicing  law 
as  an  attorney  in  said  court;  and  where,  under 
article  3,  e.  34,  Rev.  Codes,  the  appellant  was 
tried  as  and  for  contempt  of  court,  and  not  oth- 
erwise tried,  and  found  guilty  of  such  contempt, 
and  was  sentenced  to  suffer  the  maximum  pen- 
alties ^prescribed  by  section  5933;  and  in  the 
same  judgment  it  was  adjudged  that  appellant 
be  suspended  from  practicing  law  in  said  court 
indefinitely,  and  "until  the  further  order  of  the 
court," — held  such  proceedings,  including  the 
order  to  show  cause,  sentence,  and  judgment, 
were  irregular,  without  authority  of  law,  and 
highly  prejudicial  to  the  accused. 

8.  Where  appellant,  on  such  order  to  show 
cause,  came  into  court,  and,  before  pleading  to 
the  facts,  "attempted  to  except  to  the  jurisdic- 
tion" of  the  trial  conrt,  but  was  not  permitted 
to  do  so,  but  was  required  by  the  express  man- 
date of  the  court  to  plead  at  once  to  the  facts, 
by  admitting  or  denying  the  facts  set  out  in 
such  affidavits  (see  section  5942),  hM  prejudi- 
cial error. 

9.  Held,  further,  that  inasmuch  'as  appel- 
lant was  compelli-d  at  once,  on  coming  beforp 
the  trial  court,  to  answer  as  to  the  facts,  he  will 
be  entitled  in  this  court  to  receive  the  benefit  of 
all  preliminary  motions  which  he  conid  havo 

groperly  made  in  the  conrt  below  if  the  right 
>  do  so  had  been  in  fact  accorded  to  him  in 
that  court. 

10.  Held,  further,  that  the  fundamental  er- 
rors in  this  proceeding  could  have  been  reached 
by  a  preliminary  motion  to  quash,  despite  the 
fact  that  the  statute  regulating  contempt  pro- 
ceedings does  not  in  terms  authorize  such  mo- 
tion or  any  preliminary  motion.  The  right  to 
attack  a  criminal  charge  at  the  outset  for  in- 
sufficiency is  fuadamental.  and  to  deny  It  to 
the  accused  is  to  deny  him  "due  process  of 
hiw." 

il.  Certain  contempts  of  court,  when  com- 
mitted by  an  attorney,  will  furnish  grounds  for 
his  suspension  or  disbarment  from  practice: 
but  an  attorney  cannot  be  lawfully  suspended 
or  disbarred  as  a  punishment  inflicted  in  a  sum- 
mary and  quasi  criminal  proceeding  instituted 
and  conducted  in  accordance  with  the  statute 
governing  prosecutions  for  the  offense  of  con- 
tempt of  court. 

12.  Disbarment  proceedings  are  governed  by 
special  statutory  provisions;  and,  unless  an  at- 
torney waives  his  rights,  he  cannot  be  lawfully 
disbarred  or  suspended  from  practice  until  he 
has  been  accorded  a  trial  under  the  safeguards 
of  this  statute. 

13.  Professional  misconduct  which  falls 
short  of  being  a  contempt  of  court  may  yet 
furnish  grounds  for  the  revocation  of  an  at- 
torney's license  in  a  proceedii..  brought  ex- 
pressly for  that  purpose.     Threats  of  assault 
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made  directly  and  personally  to  the  jud^e  when 
out  of  court,  but  on  account  of  his  official  ac- 
tion, and  insults  and  menaces  offered  to  the 
judge  directly  and  personally  out  of  court,  but 
on  account  of  the  judge's  official  action,  will  af- 
ford a  basis  for  proceedings  to  disbar  an  attor- 
ney. People  V.  Green  (Colo.)  3  Pac.  65;  Beene 
T.  State,  22  Ark.  149;  People  v.  Green,  9  Colo. 
r>Ot>,  13  Pac  514;    Ex  parte  Bradley,  T  Wall. 

(Syllabus:  by  the  Court.) 

Appeal  from  district  court,  Barnes  county; 
Roderick  Rose,  Judge. 

Herbert  Root  was  convicted  of  contempt  of 
court,  and  suspended  from  practicing  as  an  at- 
torney at  law,  and  appeals.    Reversed. 

Newman,  Spalding  &  Phelps  and  Herbert 
Root,  In  pro.  per.,  for  appellant.  Herman  Win- 
terer, State's  Atty.,  and  John  F.  Cowan,  Atty. 
Gen.,  for  the  Stata 

WAIiLIN,  0.  J.  The  record  in  this  case 
shows  that  Herman  Winterer,  state's  attor- 
ney for  Barnes  county,  on  December  28,  1805, 
I>resented  to  the  district  court  for  said  county 
I  which  was  then  in  session,  at  Valley  City) 
.1  number  of  affidavits  purporting  to  contaip 
'-tiarges  against  the  appellant  of  various  crim 
inal  contempts  of  court,  committed  by  him  at 
diverse  times  and  places.  Upon  filing  the  affi- 
davits, the  district  court  Issued  an  order  to 
show  cause,  as  follows:  "It  Is  ordered  by  the 
court  that  Herbert  Root,  the  party  named  in 
said  affidavits,  be,  and  Is  hereby,  ordered  to 
show  cause  before  this  court  on  the  2d  day 
of  January,  at  10  o'clock  a.  m.  of  that  day, 
why  he  should  not  be  punished  for  contempt 
of  court,  and  why  he  should  not  be  debarred 
from  practicing  la.w  In  this  county,  in  this 
court"  The  order,  together  with  said  affida- 
vits, was  served  upon  the  appellant,— and,  in 
resxK>nse  thereto,  he  appeared  before  the  dis- 
trict court;  whereuiton  the  following  proceed- 
ings were  had:  "On  January  2,  1896,  this 
case  was  called  for  trial  The  defendant,  Her- 
ticrt  Root,  being  present  in  court,  attempted  to 
except  to  the  Jurisdiction  of  the  court,  but  was 
refused  permission  to  do  so  until  the  following 
proceedings  were  had:  'Court:  Mr.  Root,  do 
you  admit  the  facts  in  the  affidavits  served 
lipon  you?  Mr.  Root:  I  do  not,  sir.'  The 
!>tate's  attorney  Is  now  ordered  to  file  inter- 
rogatories in  accordance  with  section  5942  of 
the  Revised  Cedes  of  1893,  specifying  the 
facts  and  circumstances  of  the  offenses  char- 
ged. Thereupon  the  interrogatories  were  duly 
filed."  For  the  purposes  of  this  opinion.  It 
will  be  unnecessary  to  set  out  the  interroga- 
tories at  length.  It  Is  enough  to  say  that 
they  consist  of  pointed  questions,  requiring 
^)eci&c  answers,  touching  the  truth  of  the 
several  charges  as  contained  in  said  affidavits. 
Before  answering  the  interrogatories,  the  rec- 
ord shows  that  the  accused  filed  with  the 
clerk,  and  read  to  the  court,  a  motion  to  va- 
cate the  order  to  show  cause.  The  ruling  was 
as  follows:  "Motion  overruled  by  the  court, 
ilie  defendant  not  being  permitted  to  present 
any  argument  or  explanation  as  to  said  mo- 


tion; whereupon  the  following  proceedings 
were  had:  'Mr.  Root:  You  will  not  hear  any 
law  on  this?  Court:  No;  I  don't  want  to  hear 
any  law.'  "  Upon  the  following  day  (January 
3d),  the  defendant  filed  his  answer  to  the  in- 
terrogatories. Upon  the  issues  thus  joined, 
a  trial  was  had,  at  which  the  prosecution  call- 
ed a  number  of  witnesses,  who  were  sworn 
and  examined  touching  the  subject-matter  of 
the  various  chaises  set  out  in  the  affidavits; 
whereupon  the  court,  after  filing  findings  of 
fact,  entered  judgment  against  the  defendant, 
as  follows:  "I  do  hereby  adjudge  and  con- 
sider that  the  defendant  is  guilty  of  contempt 
against  this  court,  in  this:  that  he  has  used 
language  respecting  this  court  in  the  court 
room,  and  in  the  presence  of  the  court,  re- 
specting cases  pending  for  trial  in  this  court 
at  the  present  term,  such  as  to  impair  the 
respect  due  to  Its  authority,  and  thereby  di- 
rectly tending  to  interrupt  its  proceedings, 
and  whereby  the  administration  of  justice  has 
been  and  is  brought  into  disrepute,  and  the 
court  disgraced;  that  the  defendant  has  used 
such  language  aforesaid  concerning  this  court, 
and  respecting  cases  pending  in  this  court,  at 
the  last  term  of  the  court,  being  the  June  ternt, 

1895,  of  this  court.  In  Barnes  county.  North 
Dakota,  as  did  impair  the  respect  due  to  this 
court  iknd  to  its  authority,  and  such  as  to 
bring  the  administration  of  this  court  into 
.disrepute,  and  to  disgrace  this  court;    that 

the  language  aforesaid,  and  the  conduct  of 
the  defendant  as  aforesaid,  has  been  such 
that  he  is  not  a  fit  nnd  proper  i>erson  to  longer 
practice  law  at  this  bar,  until  further  order 
by  this  court  And  I  hereby  adjudge  and  di- 
rect that  the  defendant  be  confined  in  the 
county  jail  of  Barnes  county,  North  Dakota, 
for  a  period  of  thirty  (30)  days,  commencing 
at  noon  of  this  4th  day  of  January,  A.  D. 

1896,  and  that  he  pay  a  fine  of  two  bundi'ed 
(5^206)  dollars  to  the  clerk  of  this  court;  that 
in  case  of  default  made  by  the  defendant  of 
the  payment  of  this  fine,  that  he  be  commit- 
ted to  the  county  jail  of  Barnes  county,  North 
Dakota,  imtil  such  fine  is  paid,  or  for  a  period 
not  exceeding  thirty  days  (30);  that  defend- 
ant's imprisonment  for  nonpayment  of  said 
fine  shall  commence  at  the  expiration  of  the 
first  term  or  period  of  the  defendant's  impris- 
onment herein  mentioned;  and  that  defendant 
be  suspended  from  further  practicing  law  in 
this  court  until  the  further  order  of  this  court; 
and  that  a  commitment  be  Issued  to  carry 
this  judgment  into  effect  January  4,  1806." 
The  accused  appeals  to  this  court  from  said 
judgment,  and  the  record  sent  up  embraces  a 
statement  of  the  case,  with  the  evidence  and 
procedure  had  in  the  trial  court 

Con.sidering  the  record  before  us  as  a  whole, 
its  most  striking  feature  lies  In  the  ta.ct  that  it 
attempts  to  fuse  and  mass  together  in  one 
proceeding  two  distinct  special  proceedings, 
which  are  wholly  Independent  of  each  other, 
not  only  with  respect  to  the  results  which 
each  Is  designed  to  accomplish,  but  with  re- 
spect as  well  to  the  practice  and  procedure 
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laid  down  In  tbe  statute  for  tbe  government 
•of  each  reepectlTely.  A  proceeding  for  the 
.ptmlstament  of  a  criminal  contempt  of  conrt, 
whether  committed  In  facie  cnrlse,  or  commlt- 
■ted  out  of  the  yiew  and  presence  of  the  court, 
is  a  summary  proceeding  of  a  quasi  criminal 
character,  In  which  the  contemner  may  be 
.punished  criminally  by  both  flue  and  impris- 
onment; while  the  proceeding  to  suspend  or 
revoke  an  attorney's  license,  as  laid  down  In 
the  Code,  while  It  is  special  in  Its  character, 
is  neither  criminal  nor  quasi  criminal,  either 
In  Its  procedure  or  In  Its  consequences.  The 
important  differences  In  the  remedies  will  be 
seen  at  a  glance  by  reading  and  comparing 
the  two  statutes.  See  Rev.  Codes,  i  6932 
«t  seq.,  regulating  contempts,  and  sections 
432-437,  regulating  the  proceeding  to  revoke 
an  attorney's  license.  It  will  be  noticed  that. 
In  a  disbarment  proceeding,  the  accused  may 
elect  whether  he  will  demur  or  plead  to  the 
accusation  brought  against  him;  and,  if  he 
pleads,  he  Is  not  hampered  by  statutory  re- 
<inlrement8  compelling  him  to  respond  cate- 
4;orIcalIy  to  interrogatories  framed  by  the 
prosecution,  and  which,  peradventure,  may  re- 
Quire  him  to  furnish  damaging  evidence 
against  himself.  Section  43o  reads:  "To  the 
accusation  he  may  plead  or  demur,  and  the  Is- 
sue Joined  thereon  shall  in  all  cases  be  tried 
by  the  court;  all  the  evidence  being  reduced 
to  writing,  filed  and  preserved."  The  only 
Judgment  which  can  follow  is  a  suspension  or 
revocation  of  tbe  attorney's  license.  An  ap- 
peal will  remove  the  whole  case  to  this  court, 
Including  the  evidence,  without  the  necessity 
of  settling  a  bill  or  statement  of  the  case.  Id. 
i  437.  Turning  to  the  statute  regulating  pro- 
cedure In  summary  contempt  cases,  we  shall 
at  once  discover  a  vitally  different  method  of 
.procedure,  and  one  followed  by  results  wholly 
dissimilar.  Where  the  contempt  is  committed 
while  the  court  Is  sitting,  and  in  Its  immediate 
view  and  presence,  no  pleadings  are  essential, 
and  none  are  required, — In  cases  where  the 
tsicta  constituting  the  contempt  are  within  the 
personal  cognizance  of  the  presiding  Judge. 
In  such  cases  there  are  no  pleadings  required, 
because  there  are  no  Issues  to  be  tried.  All 
that  Is  requisite  to  a  complete  record  in  such 
cases  Is  an  order  of  the  court  "stating  the 
Cacts  which  constitute  the  offense,  and  recit- 
ing that  tbe  same  occurred  in  such  Immediate 
view  and  presence,  and  plainly  and  specific- 
ally prescribing  the  punishment  to  be  Inflicted 
therefor."  Rev.  Codes,  §  5935.  This  section 
-^Itomlzes  the  settled  common-law  practice 
also.  Rap.  Contempts,  i  93,  and  cases  cit- 
ed; 4  Enc.  PL  &  Prac.  p.  776,  and  note  4. 
ISee,  also,  5  Cr.  Law  Mag.  p.  484,  and  cases 
cited  in  notes. 

In  the  case  at  bar,  as  has  been  seen,  the 
trial  court  did  not  proceed  upon  the  theory 
that  the  contemptuous  language  and  beha- 
vior charged  were  committed  within  the  sight 
or  hearing  of  the  presiding  Judge  of  the  dis- 
trict court  The  proceeding  had  In  the  court 
4>elow  Is  only  adapted  to  a  case  where  the  of- 


fensive-behavior did  not  occur  within  the 

Judge's  personal  observation.  The  judgment 
of  conviction  follows  certain  findings  of  fact 
made  and  filed  with  the  clerk,  and  which  find- 
ings are  based  upon  evidence  brought  out 
at  a  trial  of  the  issues  formed  by  the  plead- 
ings. The  Judgment  Is  based  upon  such  find- 
ings. It  recites  that,  "upon  the  original  affi- 
davits, the  answer,  and  the  subsequent  proofs 
offered  and  made  by  the  state's  attorney,  the 
court  finds  that  tbe  defendant  did  use  con- 
temptuous language,"  etc  Tbe  record  there- 
fore precludes  the  Idea  that  the  conviction  re- 
sulted from  any  contempt  of  court  occurring 
in  the  sight  or  hearing  of  the  Judge.  It  has 
been  suggested  that  the  behavior  of  the  ac- 
cused upon  the  trial  of  this  case  below  was 
positively  contemptuous;  and  that  such  be- 
havior was  exhibited  not  only  technically, 
within  the  view  and  presence  of  the  court 
while  sitting,  but  actually  In  the  face  and 
presence  of  the  trial  judge;  and  that  the  same 
was  of  80  flagi'ant  a  character  that  It  would 
Justify  the  infilctlon  of  criminal  penalties  as 
and  for  a  contempt  of  court  If  it  were  con- 
ceded that  the  accused  did  commit  such  con- 
tempts, we  cannot  see  how  the  fact  becomes 
pertinent  in  this  court  ftud  upon  this  rec- 
ord. It  is  manifest  that  this  court  can  con- 
sider no  charges  against  the  accused  other 
than  those  appearing  of  record,  and  upon 
which  it  affirmatively  appears  that  tbe  ac- 
cused was  tried  and  convicted.  Where,  how- 
ever, as  in  tbe  ca^  at  bar,  the  fact  of  tbe 
commission  of  the  offense  Is  not  vrithtn  the 
personal  observation  of  the  judicial  officer 
presiding  over  the  court,  It  becomes  neces- 
sary to  bring  tbe  facts  before  tbe  court  by 
a  formal  accusation.  This  is  done  at  com- 
mon law  and  under  the  statute  by  an  affi- 
davit 4  Enc.  PI.  &  Prac.  776,  and  notes. 
Where  this  course  Is  purbued,  the  affidavit 
at  once  assumes  great  Importance,  as  It  is 
not  only  the  foundation  for  issuing  the  or- 
der to  Show  cause  (Rev.  Codes,  ^  6936),  but 
also  constitutes— and  this  is  its  most  impor- 
tant office— the  accusation  upon  which  the  ac- 
cused Is  to  be  tried  for  a  criminal  offense. 
Under  tbe  modern  authorities,  at  least  the 
sufficiency  of  such  accusation  Is  to  be  tested 
by  tbe  rules  governing  the  framing  of  indict- 
ments and  Informations.  All  tbe  material 
facts  and  essential  ingredients  of  tbe  offense 
are  required  to  be  set  out  by  distinct  and 
positive  averments;  nor  can  any  essential  al- 
legation be  supplied  by  implication.  Batchel- 
der  y.  Moore,  42  Oal.  412;  Young  v.  Can- 
non, 2  Utah,  560;  McConnell  v.  State,  46  Ind. 
298;  Stewart  v.  State  (Ind.  Sup.)  39  N.  E. 
508;  See  5  Cr.  l^w  Mag.  487,  and  cases 
cited  In  the  notes.  Section  6942,  Rev.  Godea, 
directs  that,  when  the  accused  appears  upon 
"an  order  to  show  cause  the  court  or  Judge 
must,  unless  the  accused  admits  the  offense 
charged,  cause  Interrogatories  to  be  filed, 
specifying  the  facts  and  circumstances  of  the 
offense  charged  against  him.  Tbe  accused 
must  make  written   answer  thoreto  und<w 
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oath."  The  proofs  may  consist  of  either  affi- 
daTits  or  other  proofs,  but  tlie  statute  con- 
tains no  provlsioQ  requiring  the  preservation 
of  the  evidence,  as  is  done  in  the  case  of  dis- 
barment proceedings;  and  if  the  accused  ap- 
peals, and  desires  a  review  of  the  evidence 
In  the  supreme  court,  a  statement  of  the  case, 
embracing  the  formalities  prescribed  by  sec- 
tion 5406,  becomes  indispensable.  This  fea- 
ture also,  as  has  been  seen,  is  not  found  In 
cases  of  appeal  under  the  statute  governing 
disbarment  proceedings.  It  will  be  further 
noticed  that  no  demurrer  is  mentioned  in  con- 
nection with  a  contempt  proceeding,  while,  on 
the  other  hand,  that  form  of  pleading  Is  ex- 
pressly allowed  in  cases  arising  under  the 
other  statute. 

This  curaory  examination  of  the  two  stat- 
ntory  proceedings  we  liave  been  considering 
brings  into  view  the  very  important  practi- 
cal differences  which  exist  in  their  procedure, 
and  particularly  with  reference  to  the  va- 
rious defensive  measures  wliich  the  accused 
may  resort  to  under  each  respectively.  In 
the  case  at  bar,  we  have  seen  that  the  ac- 
cused, as  soon  as  he  appeared  in  court  in 
obedience  to  the  order  to  show  cause,  and  be- 
fore  pleading,  "attempted  to  except  to  the 
jurisdiction  of  the  court,  but  was  refused 
permission  to 'do  so  until  the  following  pro- 
ceedings were  had:  'Mr.  Boot,  do  you  ad- 
mit the  facts  in  the  affidavit  served  upon  yon? 
Mr.  Boot:  1  do  not,  sir.  Court:  The  state's 
Attorney  is  now  ordered  to  file  interrogatories 
in  accordance  with  section  5942  of  the  Ke- 
vlsed  Ck)des  of  1895.' "  The  interrogatories 
were  then  promptly  filed.  The  facts  will  call 
for  a  ruling  upon  a  point  of  practice  arising 
under  the  proceeding  for  the  punishment  of 
contempts  of  court  which  has  recently  come 
Into  operation  by  the  adoption  of  the  Be- 
Tised  Codes.  The  point  can  be  stated  by  a 
question:  Can  the  accused,  after  being  cited 
before  the  court  by  an  order  to  show  cause, 
based  on  an  affidavit,  be  compelled  forthwith 
to  enter  a  plea  to  the  facts  set  out  in  the 
Affidavit, 'i.  e.  be  compelled  to  admit  or  deny 
the  offense,  as  provided  in  section  HMZ,  with- 
out being  permitted  to  make  any  preliminary 
attack  by  motion  upon  the  regularity  or  suffi- 
ciency of  the  proceeding  brought  against 
liim?  The  statute  makes  no  reference  hi 
terms  to  any  preliminary  motion,  but  we  are 
clearly  of  the  opinion  that  elementary  princi- 
ples of  procedure  demand  that  such  motions 
should  be  allowed  before  the  accused  is  called 
upon  to  frame  an  issue  of  fact.  If  there  is 
no  valid  criminal  charge  to  be  investigated 
by  the  court,  or  if  the  court,  for  any  reason, 
is  irregular  in  its  procedure,  or  without  Ju- 
risdiction or  lawful  authority  to  hear  and 
determine  the  case,  it  is  certainly  true  that 
the  accused  cannot,  under  established  princi- 
ples of  the  law,  be  forced  into  an  investiga- 
tion of  questions  of  fact  In  civil  actions 
and  in  criminal  actions  proper,  the  sufficien- 
cy of  a  complaint  or  indictment  can  be  raised 
by  a  demnner;  and,  In  special  and  summary 
v.67K.w.no.5 — 88 


proceedings,  dmllar  qnestions  are  commonly 
raised  by  a  motion  to  quash  or  other  prelim- 
inary motions.  That  this  is  the  practice  in 
all  special  proceedings  la  elementary.  It 
must,  in  fact,  follow  necessarily  from  the  es- 
tablished doctrine,  that  the  accusation  in  a 
criminal  contempt  case  is  required  to  be  suffi- 
cient, in  substance,  that  the  accused  shall 
be  permitted  to  challenge  the  sufficiency  of 
the  charge  against  him  in  matters  of  law,  be- 
fore being  compelled  to  answer  to  matters  of 
fact  One  element  essential  to  a  conviction 
upon  such  charge  would  be  the  Jurisdiction 
of  the  court  which  assumes  to  adjudicate  up- 
on the  case;  another,  that  the  offense  is  well 
pleaded;  another,  that  the  facts  charged  are 
such  as,  under  the  law,  would  constitute  a 
contempt  of  court;  and  many  others  might 
be  mentioned.  If  the  written  accusation 
which  is  the  basis  of  the  cliarge  is  defective 
either  In  form  or  substance,  we  know  of  no 
means  other  than  by  motion  whereby  the 
defect  can  be  brought  to  the  attention  of  the 
court  entertaining  the  case.  Certainly,  the 
Code  makes  no  provision,  in  terms,  for  rais- 
ing such  questions,  by  motion  or  otherwise. 
It  is  clear  to  our  minds,  nevertheless,  that 
the  accused  should  not  be  arbitrarily  com- 
pelled to  Join  issue  upon  the  facts  without 
first  giving  him  an  opportunity  to  be  heard 
by  motion,  whether  such  motion  is  leveled  at 
matters  of  substance  or  at  mere  irregulari- 
ties of  procedure.  Applying  these  well-settled 
principles  and  rules  of  practice  to  the  facts 
as  they  appear  of  record  m  this  case,  we 
shall  be  compelled  to  rule  that  the  court  be- 
low erred  fundamentally,  to  the  prejudice  of 
the  accused,  in  denying  him  the  right  to  at- 
tack the  proceedings  against  him  by  a  pre- 
liminary motion.  The  accused  attempted,  be- 
fore doing  anything  else,  to  challenge  the 
Jurisdiction  of  the  court  below,  by  an  ex- 
ception to  such  Jurisdiction.  He  was  not  al- 
lowed to  attack  the  proceedings  at  that  stage, 
but  was  compelled,  by  a  mandatory  ruling  of 
the  court,  to  move  forward  to  a  later  stage, 
and  plead  to  the  facts.  He  was  required  to 
say  and  declare  at  once  whether  he  confessed 
the  facts  set  out  in  the  affidavits.  The  rec- 
ord is  silent  as  to  the  particular  ground  or 
reason  which  the  accused  would  liave  pre- 
sented to  the  court  as  the  basis  for  his  at- 
tempt to  challenge  the  jurisdiction.  The 
groundwork  of  the  exception,  whether  of  fact 
or  law,  is  left  to  conjecture.  We  only  know 
that  he  "attempted  to  except  to  the  juris- 
diction of  the  court,  but  was  refused  permls- 
Bion  to  do  80  until  the  following  proceedings 
were  tiad,"  viz.  until  he  pleaded  to  the  facts 
set  out  in  the  affidavits.  In  our  opinion,  it 
is  not  at  all  important  to  inquire  whether 
the  groundwork  of  the  exception  to  the  juris- 
diction of  the  trial  court  was  or  could  hare 
been  valid  in  law.  The  accused  was  con- 
fronted by  a  very  serious  charge,  one  branch 
of  which  was  attended  by  criminal  penalties, 
and  the  other  with  consequences  of  a  dis- 
astroua  obaracter.     In  such  a  dilemma,  the 
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accused  cannot  be  restricted  to  valid  objec- 
tions to  tbe  proceedings  bronght  against  him. 
It  was  proper  to  except  to  the  jnrisdlctlon 
then  and  there,  and  do  so  by  a  motion;  and 
In  such  a  metiou  the  grounds  thereof  need  not 
be  specified  at  -Ul.  The  court  must  at  all 
times  be  prepared  to  vindicate  its  own  au- 
thority to  proceed  in  a  case.  In  fact,  the 
point  of  Jurisdiction  could  be  raised  for  the 
first  time  In  this  court  Moreover,  we  think 
that  it  is  our  duty,  under  the  circumstances 
of  this  case,  to  give  the  accused  the  benefit 
of  any  motion,  whether  made  or  not,  which 
might,  under  good  practice,  have  been  inter- 
posed by  him  before  pleading  to  the  facts. 

The  right  to  be  heard,  at  least  to  the  extent 
of  presenting  objections,  is  fundamental,  and 
Is,  we  think,  of  the  very  essence  of  "due 
process  of  law."  It  follows  that  if  the  ac- 
cused, before  pleading  to  the  facts,  had  a 
legal  right,  under  good  practice,  to  interjKee 
motions  of  a  preliminary  nature,  which  right 
was  denied  him  in  the  trial  court,  he  should 
in  this  court,  at  least,  have  the  benefit  of  all 
such  motions,  the  same  as  If  they  had  been 
made.  To  deny  the  accused  such  right  would 
be  manifest  injustice.  True,  the  accused 
was  allowed  at  a  later  stage,  and  after  be- 
ing compelled  to  plead  to  the  facts,  to  ex- 
cept to  the  Jurisdiction  of  the  trial  court,  and 
also  to  move  to  vacate  the  order  to  show 
cause.  The  record  set  out  above  discloses 
what  occurred  when  these  motions  were  made. 
The  accused  was  not  permitted  to  argue  his 
legal  propositions,  nor  to  cite  law  in  support 
of  either  of  said  motions;  and  the  record,  up- 
on the  motion  to  vacate  the  order,  Is  as  fol- 
lows: "Motion  overruled  by  the  court,  the 
defendant  not  being  permitted  to  present  any 
argument  or  explanation  as  to  said  motion." 
it  may  be  conceded  that  a  court.  In  the  exer- 
cise of  its  discretion,  can  deny  to  counsel  the 
privilege  of  arguing  questions  of  law  or  fact. 
Such  privilege  is  liable  to  abuse,  and  can  be 
controlled.  But  we  have  serious  doubts 
whether  a  court  can  so  restrict  counsel  as  not 
to  accord  to  him  the  right  to  "explain"  a  mo- 
tion to  the  extent  of  stating  its  groundwork. 
But  we  refer  to  these  later  proceedings  only 
to  say  that.  In  our  opinion,  they  do  not  cure 
the  fundamental  error  involved  in  denying 
the  accused  the  right  to  Interpose  preliminary 
objections,  before  being  called  upon  to  an- 
swer as  to  the  facts. 

We  will  now  briefly  consider  the  record 
as  It  stood  before  the  accused  was  required 
to  plead  to  the  facts.  It  consisted  of  five 
separate  affidavits,  made  by  five  citizens  of 
Barnes  county,  which  affidavits  embodied  the 
charges  against  the  accused,  and  also  consti- 
tuted the  basis  for  the  erder  to  show  cause. 
The  offenses  charged,  or  sought  to  be  char- 
ged, tet  these  affidavits,  consisted  of  language 
attributed  to  the  accused  as  being  used  by 
him,  on  dlvetB  occasions  in  the  months  of 
June,  August,  and  December,  in  the  year 
1S95,  In  the  city  of  Valley  City,  and  consti- 
tuting in  the  aggregate  some  eight  or  nine 


distinct  criminal  oflfenses.  If  either  were  an  of- 
fense, committed  at  different  times  and  pla- 
ces, under  varying  circumstances.  With  the 
exception  of  one  charge,  wlilch  wiU  be  con- 
sidered separately  hereafter,  all  of  the  lan- 
guage as  set  out  in  the  affidavits  and  attribut- 
ed to  the  accused  was  spoken  by  him  not 
only  strictly  out  of  the  view  and  presence 
of  the  court  while  sitting,  but  away  from  the 
courthouse,  and  not  In  the  presence  or  hear- 
ing of  the  presiding  Judge  of  satd  court  The 
cliarges  are  to  the  effect  that  the  off^^nsive 
language  was  uttered  In  the  stores  and  in 
the  streets  and  public  places  of  Valley  City. 
The  accused,  at  the  June  term  of  the  district 
court,  as  well  as  at  the  December  term,  189r>. 
had  been,  and  was  when  tried,  activdy  enga- 
ged in  the  prosecution  of  a  number  of  cases 
arising  under  the  prohibitory  liquor  law.  He 
seemed  to  be  greatly  displeased  by  the  course 
which  the  court  pursued  with  reference  to 
such  cases,  and  all  the  language  set  out  In  the 
affidavits  had  reference  to  such  cases,  and 
to  the  action  of  the  court  and  Judge  with  re- 
spect tiiereto.  The  language  which  the  ac- 
cused was  charged  with  using  was  very  abu- 
sive In  character,  and  of  a  nature  lilghly  de- 
famatory and  slanderous.  It  reflected  in 
terms  of  severity  upon  the  presiding  Judge  of 
the  very  court  in  which  the  'accused  was 
practicing  as  an  attorney  at  law,  and  assail- 
ed the  Judge,  not  only  on  account  of  his  of- 
fensive action  in  the  liquor  cases,  but  also 
attacked  bis  private  character  as  a  citizen. 
We  can  scarcely  conceive  of  any  drcumstau- 
ces  which  could  Justify  an  attorney  in  the  use 
of  such  language,  even  when  out  of  court,  and 
out  of  the  presence  or  bearing  of  the  Judge 
to  whom  it  was  applied.  But  the  question 
before  this  court  Is  whether  the  language  we 
have  thus  far  considered  would  constitute  the 
crime  of  contempt  of  court  We  are  clear 
that  It  would  not  No  case  is  cited  on  the 
part  of  the  state  to  support  the  contention, 
and,  after  a  diligent  quest,  we  have  been  un- 
able to  find  any  modem  authority  to  sustain 
the  prosecution  upon  this  feature  of  the  case. 
See,  for  general  principles  of  contempt  Neel 
V.  State,  9  Ark.  250. 

If  we  are  correct  in  this  view.  It  must  fol- 
low that  the  charges  we  have  thus  far  con- 
sidered would,  upon  a  motion  seasonably  in- 
terposed, have  been  sti-lcken  from  the  case, 
and  not  further  considered  in  prosecutiBg  the 
criminal  branch  of  this  case. 

The  remaining  charge  Is  embraced  in  the 
affidavit  of  one  Irgens,  which  was  filed  with 
the  others,  on  December  28,  1895.  It  charges 
the  appellant  with  using  contemptuous  lan- 
guiige  towards  the  presiding  Judge  of  said 
court  during  the  tenn  of  the  district  court 
then  pending,  but  omits  to  state  the  partlcn- 
l.nr  date  or  time  when  the  offensive  words 
were  spoken.  We  think  this  omission  would 
be  fatal  in  an  Information  charging  this  of- 
fense. Irgens  was  a  defendant  In  one  of 
the  liquor  cases  before  the  court  at  that 
time.  After  reciting  that  the  Honorable  Rod- 
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erlck  Rose  was  presiding  at  tbe  time,  aud 
that  a  motion  liad  beuu  made  for  a  continu- 
ance of  his  case  over  the  term,  the  affldaTlt 
proceeds  as  follows:  'Tliat  said  Herbert 
Root  api^oached  me  in  the  court  room,  in 
the  presence  of  various  people,  and  stated 
to  me  in  substance,  and  in  the  presence  of 
various  bystanders:  *You  fellows  are  damn- 
ed chumps  for  paying  out  your  money  for 
attorneys  to  defend  you.  Tbe  Judge  will 
look  out  for  you.  He  knows  what  he  is 
here  for.  He  understands  his  business.  He 
knows  what  be  is  elected  for.  You  fellows 
don't  need  to  fear.'  That  the  said  case 
wherein  affiant  was  defendant  was  a  case 
brought  under  the  prohibition  law  of  this 
state.  That  said  Root  had  been  actively  en- 
gaged, as  be  claimed,  as  a  special  counsel 
for  tbe  purpose  of  prosecuting  the  liquor 
cases.  That  the  said  remarks  of  the  said 
Root  at  the  said  time,  by  reason  of  the  cir- 
cumstances, clearly  conveyed  tbe  idea  that 
the  Judge  of  the  said  court  was  using  his 
official  position  to  shield  and  protect  and 
save  from  punishment  persons  who  were 
prosecuted  for  violations  of  the  prohibitory 
law  of  this  state.  That  tbe  said  remarks 
were  made  in  a  tone  and  in  a  manner  cal- 
culated to  cast  reflections  upon  the  presiding 
Judge,  and  to  create  the  Impression  that  tbe 
Judge  was  corrupt,  and  did  reflect  upon  the 
honor  and  dignity  of  tbe  court.  That  the 
teases  referred  to  by  the  said  Root  in  the 
presence  of  affiant  and  others  were  then  and 
there  pending  In  said  court  The  said  re- 
marks were  made  while  the  court  was  in 
session,  and  in  the  court  room.  That  Jury- 
wen  and  citizens  were  sitting  around  and 
about  within  hearing  distance  of  said  re- 
marks." It  will  be  noticed  that  tbe  accused 
is  charged  with  using  the  contemptuous 
words  in  tbe  court  room,  and  while  the  court 
was  in  session,  and  in  the  presence  of  di- 
vers persons  and  Jurors,  "who  were  sitting 
iiround  and  about  within  bearing  distance." 
But  it  is  not  charged  that  the  words  were 
spoken  either  in  the  view  and  presence  of 
tbe  court  while  sitting,  or  in  the  sight  or 
hearing  of  tbe  Judge  presiding  over  said 
court;  nor  is  tbe  claim  made  even  in  argu- 
ment that  tbe  Judge  personally  heard  tbe 
words,  and  there  is  much  in  the  case  tend- 
ing to  show  that  he  did  not  But  tbe  im- 
portant fact  is  that  no  such  averment  is 
found  in  tbe  accusation.  To  our  minds,  the 
omitted  allegations  are  vital  to  tbe  charge. 
The  fact  that  tbe  obnoxious  words  were 
spoken  in  the  court  room  is  not  important 
unless  coupled  with  tbe  fact  that  &t  the 
time  they  were  spoken,  tbe  court  was  sitting 
and  discharging  Judicial  functions,  and  thu 
words  were  spoken  in  the  immediate  view 
and  presence  of  tbe  court,  and  were  calcu- 
lated to  interrupt  its  proceedings  or  Impair 
its  authority.  No  such  charge  Is  made,  and 
the  fbct  that  It  is  charged  only  that  the 
words  were  spoken  In  the  presence  of  Ju- 
rors and  citizens  is  to  our  minds  signiflcant 


However  willing  we  might  be  to  do  so,  we 
cannot,  under  the  rules  governing  the  state- 
ment of  criminal  ofTenses,  indulge  presump- 
tions in  aid  of  charges,  and  in  this  case  Infer 
that  the  oflCense  was  committed  while  the 
court  was  actually  sitting,  and  in  its  imme- 
diate view  and  presence,  when  no  such  al- 
legations appear  In  the  affidavit  It  Is  char- 
ged that  the  words  were  spoken  while  tbe 
court  was  in  "session."  But  the  expression 
"in  session"  Is  commonly  used  not  only  to 
express  tbe  Idea  that  the  Judge  is  sitting  on 
the  bench  and  engaged  in  tbe  discharge  of 
official  functions;  the  same  term  Is  quite  as 
often  employed  to  convey  the  idea  that  court 
has  convened  for  a  term,  and  has  not  yet  ad- 
journed for  tbe  term.  But  if  the  terms  "sit- 
ting" and  "session,"  as  applied  to  courts, 
were  precisely  equivalent  and  interchange- 
able terms,  the  affidavit  Is  still  open  to  the 
criticism  that  it  is  not  allied  that  the  lan- 
guage was  used  in  the  Immediate  view  and 
presence  of  the  court  We  regard  this  aver- 
ment essential  in  this  offense,  whether  the 
prosecution  is  under  the  statute  or  not  It 
is  obvious  that  language,  however  offensive, 
may  be  spoken  even  while  the  court  is  in 
session,  and  In  the  court  room,  in  such  a 
way  that  It  would  not  constitute  an  offense 
committed  in  the  Immediate  view  and  pres- 
ence of  tbe  court  and  tending  to  Interrupt 
its  proceedings. 

If  we  are  correct  in  our  conclusion  as  to 
tbe  Irgena  affidavit,  it  will  follow  that  the 
exception  to  the  Jurisdiction  of  tbe  district 
court  to  proceed  to  tbe  trial  of  the  contempt 
feature  of  this  case  was  well  grounded  and 
valid.  Tbe  court  would  certainly  be  without 
Jurisdiction,  in  the  sense  of  being  without 
lawful  authority  to  proceed  with  the  con- 
tempt branch  of  the  case,  if  there  was  no 
valid  charge  of  contempt  on  file;  and  wc 
hold  that  there  was  none.'  To  prevent  be- 
ing misunderstood,  we  say  expressly  that  it 
is  our  opinion  that  where  it  is  charged  that 
the  offensive  behavior  was  exhibited  while 
tbe  court  was  sitting,  and  in  its  immediate 
view  and  presence,  the  charge  can  be  made 
out  by  proof  without  showing  that  the  of- 
fensive act  took  place  within  the  sight  or 
bearing  of  the  Judge.  The  cases  cited  next 
below  will  illustrate  what  is  meant  by  the 
expression  "Immediate  view  and  presence  of 
the  Judge."  See  Peoi)le  v.  Barrett  9  N.  Y. 
Supp.  321,  56  Hun,  351,  affirmed  121  N.  Y. 
678,  24  N.  E.  1095;  In  re  Griffin,  City  Ct  (N. 
Y.)  1  N.  Y.  Supp.  7.  Under  the  rule  applied 
in  these  cases,  a  contempt  is  establlBbcd 
where  the  behavior  is  exhibited  while  the 
court  is  sitting  In  tbe  discharge  of  Judtct.tl 
functions,  if  it  is  committed  in  the  presence 
of  some  branch  of  the  court  when  so  en- 
gaged. 

We  are  also  clear  that  it  was  fundamentally 
erroneous  and  prejudicial  to  the  appellant  to 
require* him  to  plead  to  tbe  facts  at  the 
threshold  of  tbe  case,  and  without  allowing 
him  to  raise  tbe  preliminary  objection  that 
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tb*  proceeding  brought  against  him  was  Ir- 
regular and  Told,  because  it  was  unautborlzed 
by  any  law  or  practice.  It  would  have  been 
proper  practice  to  test  tbe  validity  of  the 
compound  proceedings  attempted  to  be  brought 
against  the  accused  by  a  preliminary  motion 
to  quash  the  same,  and,  if  that  had  been  over- 
ruled, to  follow  It  by  a  motion  requiring  the 
prosecution  to  elect  and  declare  at  the  out- 
let upon  which  branch  of  the  case  It  would 
first  proceed.  It  cannot  be  overlooked  that 
the  appellant  was  deeply  concerned  in  these 
preliminary  questions.  He  had  been  cited  in- 
to court  for  a  double  purpose,  and  was  threat- 
ened by  twofold  penalties.  He  was  required 
to  show  cause  why,  on  account  of  the  char- 
ges on  file  against  him,  be  should  not  be  pun- 
ished criminally,  and  also  why  he  should  not 
suffer  even  more  seriously  by  a  dlsliarment 
as  an  attorney.  Confronted  by  such  a  dilem- 
ma, he  was  entitled  to  such  protection,  at 
least,  as  the  statute  in  terms  affords.  He 
-should  have  been  accorded  the  right  to  demur 
to  the  accusation  in  so  far  as  the  same  was 
sought  to  be  used  as  a  basis  for  the  revoca- 
tion of  his  attorney's  license;  and  in  that 
branch  of  the  case  it  was  seriously  prejudicial 
.to  compel  him  to  answer  interrogatories  un- 
der oath  touching  the  facts  bearing  upon  the 
•charges  against  him. 

It  is.  In  our  opinion,  needless  to  further  dis- 
cuss the  facts  in  the  record.  Obviously,  the 
•whole  proceeding  was  not  only  unprecedented, 
but  was  in  the  highest  degree  prejudicial  to 
the  legal  rights  of  tbe  accused.  The  objec- 
tions to  this  proceeding  cannot  be  answered 
by  saying  that  the  proceedings  at  the  trial 
which  were  actually  had  were  those  only 
which  may  be  taken  in  a  contempt  case. 
This  would  not  be  true  either  in  fact  or  in 
legal  effect  The  order  to  show  cause  requir- 
ed the  accused  to  show  cause  why  he  should 
not  be  disbarred  from  practice  as  an  attor- 
ney; and,  pursuant  thereto,  the  learned  trial 
court,  after  Imposing  the  highest  i>enalty  al- 
lowed by  the  statute  for  a  criminal  contempt 
-of  court,  proceeded,  in  the  same  Judgment, 
>to  suspend  tbe  accused  from  practicing  as  an 
attorney  In  said  court  for  an  indeflnlte  period, 
I.  e.  "until  the  further  order  of  the  court." 
It  thus  appears  that,  from  the  Inception  to  the 
close  of  the  proceedings  in  the  district  court, 
the  vitally  Important  matter  of  the  appellant's 
•disbarment  from  practice  was  an  ever-present 
factor;  and  the  further  fact  stands  out  prom- 
inently that  the  statute  regulating  disbar- 
ments, and  surrounding  an  attorney  with 
many  safeguards  not  available  in  contempt 
proceedings,  was  wholly  ignored.  It  is  man- 
ifest that  the  court  below  proceeded  to  try 
and  doubly  punish  the  accused  upon  a  wholly 
mistaken  view  of  the  law,  namely,  that  when 
an  attorney  charged  with  a  criminal  con- 
tempt, and  tried  on  such  charge,  and  no  other. 
Is  found  guilty,  he  may  at  once  be  suspended 
•or  disbarred  fr(»i  practice.  It  Is  doubtless 
true  that  certain  gross  contempts  of  court, 
when  done  by  an  attorney,  will  furnish  ground 


for  prosecution  for  misbehavior  la  office,  pua- 
ishable  by  disbarment;  but  in  all  such  cases 
the  procedure  In  the  statute  must  be  observ- 
ed. In  this  state  there  is  a  statute  framed 
expressly  to  regulate  proceedings  against  at- 
torneys for  disciplinary  purposes,  and  under 
which  an  attorney's  license  may  be  suspended 
or  revoked.  Rev.  Codes,  i  432.  See,  also. 
State  V.  Start,  Iowa,  499;  Ex  parte  Smith,  28 
Ind.  47:  Withers  v.  State,  36  Ala.  252;  Ex 
parte  Bradley,  7  Wall.  364.  Disrespectful  lan- 
guage used  in  court  by  counsel  is  at  once 
a  criminal  offense,  punishable  summarily,  and 
a  ground  for  disbarment  for  official  miscon- 
duct. 8  Am.  &.  Eng.  Enc.  Law,  785;  Holman 
V.  State,  105  Isd.  513.  5  N.  E.  5o6;  Sharon  v. 
HiU,  24  Fed.  726;  1  Am.  &.  Eng.  Enc.  Law, 
pp.  945,  946,  and  notes.  Insulting  communi- 
cations, made  directly  and  personally  to  the 
judge,  respecting  his  action  in  a  pending  case, 
are  punishable  as  a  contempt.  In  re  Pryor, 
18  Kan.  72.  Such  conduct  is  also  ground  of 
disbarment  People  v.  Green  (Colo.)  3  Pac. 
65,  also  374.  Conduct  which  is  not  criminal 
may,  nevertheless,  be  grounds  for  disbar- 
ment Beene  v.  State,  22  Ark.  149;  Weeks, 
Attya.  at  Law,  H  80,  81;  People  v.  Green, 
9  Colo.  506,  13  Pac.  514;  Id.,  7  Colo.  237,  3 
Pac.  65,  374;  Cramer  t.  Tlttel  (Cal.)  21  Pac. 
750. 

But,  from  our  views  of  the  law  as  already 
set  forth,  it  becomes  necessary  to  reverse  the 
Judgment  of  tbe  trial  court  for  Irregolartties 
of  procedure  highly  prejudicial  to  the  appel- 
lant, and  this  would  be  our  holditvg  in  this 
case  irrespective  of  the  question  as  to  the 
sufBlciency  of  the  affidavits  to  charge  a  crim- 
inal offense.  We  cannot  however,  conclude 
this  opinion  without  an  allusion  tx>  the  fact 
that  this  record  furnishes  ample  evidence  that 
the  appellant  has  repeatedly  assailed  the  of- 
ficial rulings  of  the  Honorable  Roderick  Rose, 
presiding  Judge  of  said  court,  with  respect 
to  the  liquor  actions  pending  In  his  court,  and 
has  repeatedly  assailed  both  his  official  and 
private  character.  The  persistence  by  the 
accused  in  the  use  of  abusive  and  vituperative 
language  applied  to  the  Judge,  although  in  bis 
absence,  is,  in  our  Judgment  entirely  Incou- 
slstent  with  the  obligation  of  an  attorney  "to 
maintain  the  respect  due  to  the  courts  of  jus- 
tice and  Judicial  officers."  Rev.  Codes,  {  427. 
Nor  do  we  wish  to  be  understood  as  holding 
in  this  case  that  the  language  charged  would 
not,  In  a  proper  proceeding,  afford  sufficient 
ground  for  the  disbarment  of  the  accused,  un- 
der subdivision  3,  {  433,  Rev.  Codes.  Upon 
this  question  we  are  not  called  upon  now  to 
pass,  nor  shall  we  here  intimate  our  views 
upon  it  The  questions  in  the  case  suppustJ. 
should  such  a  case  ever  arise,  would  involve 
special  investigation,  and  the  consideration  of 
tbe  constitutional  rights  of  all  citizens,  attor- 
neys as  well  as  others,  to  criticise  the  action 
of  public  officials  In  a  proper  manner,  and 
within  certain  legal  limitations  of  that  right 
and  would  further  and  especially  necessitate 
the  inquiry  as  to  the  rights  of  attorneys  to 
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Indulge  In  too  aevere  strictures  upon  tbe  of- 
ficial conduct  of  judges  presiding  over  courts 
in  T^hicli  attorneys  are  licensed  to  practice. 
These  Inquiries  cannot  be  further  prosecuted 
here;  but,  on  this  aspect  of  the  question,  see 
People  T.  Green  (Oolo.)  S  Pac.  65;  Beene  y. 
State,  22  Ark.  149;  People  v.  Green,  0  Colo. 
506,  13  Pac.  514;  Six  parte  Bradley,  7  Wall. 
364.  The  Judgment  will  be  reversed.  All  the 
judges  concurring. 


GBBENBBRO  t.  UNION  NAT.  BANK  OF 

GRAND  FORKS. 

(Supreme  Court  of  North  Dakota.     May  28, 

1806.) 

MoBTeAOBS— RbFTAAL    to    DiSORABOB— RaCOTBBT 

OP  Pb!:ai,ty. 
When  a  party  seeks  to  recover  on  statu- 
tory penalty,  the  statute  which  giTes  the  pen- 
alty, and  which  alone  is  the  source  of  the  right 
to  recover,  must  be  specifically  counted  upon. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Grand  Forks 
county;  Charles  F.  Templeton,  Judge. 

Action  by  Anna  Greenberg  against  the 
Union  National  Bank  of  Grand  Forks.  Ver- 
dict for  plaintUf.  From  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

Cochrane  &  Feetham,  for  appellant  J.  H. 
Bosard,  for  reEpondent 

BABTHOLOMHW,  J.  Plaintiff  sued  de- 
fendant In  justice  court,  and  for  a  cause  of 
action  stated  that,  in  1892,  plaintiff  and  her 
btisband  executed  to  the  defendant  a  mort- 
gage on  certain  described  real  estate  to  se- 
ctire  a  certain  note;  that  such  mortgage  was 
duly  recvrded  In  tbe  proper  county;  that  the 
said  note  bad  been  folly  paid;  that  plaintiff 
bad  demanded  of  defendant  a  certificate  of 
the  discharge  of  said  mortgage,  and  offered 
to  pay  the  expense  of  executing  and  acknowl- 
edging the  same.  Plaintiff  further  alleged 
"that  the  defendant  has  neglected  and  re- 
fused, after  the  demand  of  the  plaintiff,  to 
satisfy  said  mortgage  and  discharge  the  same 
of  record,  whereby  the  plaintiff  Is  damaged, 
to  wit.  In  the  sum  of  one  hundred  dollars 
($100.(X))."  The  defendant's  corporate  capac- 
ity was  also  alleged,  and  judgment  prayed 
for  ^100  and  costs.  Tbe  defendant  answered, 
admitting  tbe  execution  and  delivery  of  the 
mortgage,  and  denying  the  payment  of  the 
note  secured  thereby.  There  was  a  jury  trial, 
and  verdict  directed  for  plaintiff  for  |100. 
Motion  for  new  trial  was  denied,  and  an  ap- 
peal taken  from  such  order.  Tbe  errors  as- 
signed are:  (1)  The  action  of  the  court  in 
directing  a  verdict  for  plaintiff;  (2)  tbe  re- 
fusal of  the  court  to  direct  a  verdict  for  de- 
fendant; •  *  *  (4)  In  overruling  defend- 
ant's objection  to  receiving  any  evidence  un- 
der the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (5)  fn  overniiiug  defendant's 
motion  for  a  new  trial. 


These  assignments  may  be  considered  to- 
gether. Section  4365,  Ck)mp.  Laws,  reads: 
"When  any  mortgage  has  been  satisfied,  th» 
mortgagee  or  his  assignee  must,  immediate- 
ly on  demand  of  the  mortgagor,  execute  and 
deliver  to  him  a  certificate  of  the  discharge- 
thereof,  and  must,  at  the  expense  of  th» 
mortgagor,  acknowledge  the  execution  there- 
of so  as  to  entitle  it  to  be  recorded,  or  he 
must  enter  satisfaction,  or  cause  sattsfactioa- 
of  such  mortgage  to  be  entered  of  record; 
and  any  mortgagee,  or  assignee  of  such  mort- 
gage, who  refuses  to  execute  and  deliver  to 
tbe  mortgagor  the  certificate  of  discharge, 
and  to  acknowledge  the  execution  thereof,  or 
to  enter  satisfaction  or  cause  satisfaction  to 
be  entered  of  the  mortgage,  as  provided  in 
this  chapter,  is  liable  to  the  mortgagor  or  his 
grantee  or  heirs  for  all  damages  which  he  or 
they  may  sustain  by  reason  of  snch  refusal, 
and  also  forfeit  to  him  or  them  tbe  sum  of 
one  hundred  dollars."  Waiving  all  objections 
to  the  complaint  by  reason  of  defect  of  par- 
ties plaintiff,  it  might  be  regarded  as  sufficient 
to  enable  plaintiff  to  Introduce  evidence  of 
damages.  But  no  evidence  of  damages  what- 
ever was  Introduced  or  offered,  and,  when 
the  testimony  was  closed,  each  party  moved 
for  a  directed  verdict  in  his  favor.  Defend- 
ant's motion  was  overruled,  and  plaintifTs 
was  granted.  In  this  there  was  error.  No 
damages  whatever  having  been  proven,  no- 
judgment  for  damages  could  stand.  Hence,, 
if  plaintiff  recovered  anything,  it  must  be  . 
the  statutory  penalty.  But  we  are  agreed 
that  the  complaint  was  insufficient.  If  it  be 
regarded  as  a  complaint  for  the  statutory 
penalty,  tar  the  reason  that  tbe  complaint  did 
not  count  upon  or  In  any  manner  mention 
the  statute  which  alone  gives  the  penalty. 
The  rule  which  requires  a  pleader  who  seeks 
to  recover  a  statutory  penalty  to  coimt  spe- 
cifically upon  the  statute,  while  it  may  be 
technical,  yet  has  so  long  been  the  law,  and 
Is  so  universally  accepted,  that  ve  cannot 
disregard  it.  It  is  the  settled  rule  in  Eng- 
land. Wells  V.  Iggulden,  3  Bam.  &  C  18C; 
Fife  V.  Bousfield,  G  Q.  B.  1(X).  It  is  the  uni- 
form rule  in  the  federal  courts.  Briscoe  v. 
Hinman,  Fed.  Cas.  No.  1,887;  Cross  v.  U.  S., 
Fed.  Cas.  No.  3,434;  Jones  v.  Van  Zandt,  & 
How.  229;  Parker  v.  Haworth,  Fed.  Cas. 
No.  10,738;  Fish  v.  Manning,  31  Fed.  341. 
And,  to  same  effect,  Reed  v.  Northfleld,  13- 
Pick.  94;  Howser  v.  Melcher,  40  Mich.  189; 
People  V.  Road  C!o.,  64  Mich.  C18,  31  N.  W. 
846;  Kirkpatrick  v.  Stewart,  19  Art.  695. 
And  so  late  an  authority  as  18  Am.  &  Eng. 
Enc.  Law,  p.  278,  declares:  "In  an  action 
upon  a  penalty,  tbe  statute  Imposing  it,  and 
tbe  section  thereof,  must  be  pleaded  with 
certainty."  We  find  no  authority  to  the  con- 
trary. It  is  the  statutory  rule  in  New  York 
(Fish  V.  Manning,  supra),  and  also  in  Wis- 
consin (Teetehom  v.  Hull,  30  Wis.  162);  and, 
since  January  1,  1896,  has  been  the  statutory 
rule  In  this  state  (Rev.  Codes,  J  5787).  True, 
this  case  was  tried  before  that  law  went  Into 
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effect;    but  we  deem  these  statutes  simply 
declaratory  of  a  common-law  rule. 

Learned  counsel  cite  Clark  t.  Village  of 
North  Muskegon,  88  Mich.  308,  50  N.  W.  254, 
and  Hayes  v.  City  of  West  Bay  City,  91 
Midi.  418,  61  N.  W.  1067;  but  these  cases 
were  brought  to  recover  damages  for  negli- 
gence, and  do  not  touch  the  question  of  pen- 
alty. The  cases  of  Routsong  t.  Railroad  Co., 
45  Mo.  236,  Ueynolds  v.  Railroad  Co.,  85  Mo. 
90,  and  Emerson  v.  Railway  Co.,  Ill  Mo.  161, 
19  S.  W.  1113,  are  more  nearly  In  point 
They  were  actions  brought  to  recover  treble 
damages,  under  a  statute  giving  that  right  In 
certain  cases;  and  it  was  held  unnecessary 
to  count  on  the  statute.  But  the  supreme 
court  of  California,  in  speaking  of  statutes 
of  that  nature,  said:  "The  statutes  of  this 
as  well  as  those  of  other  states  present  many 
Instances  in  which  no  new  right  of  action  or 
remedies  for  private  injuries  are  created,  but 
the  damages  authorized  to  be  recovered  are 
by  those  statutes  enhanced.  •  •  •  Those 
statutes,  like  the  one  under  consideration, 
are  not  penal,  but  are  remedial."  Jahns  v. 
Noltlng,  29  Cal.  508.  And  see  McKay  v. 
Woodle,  6  Ired.  352;  Reed  v.  Northfleld,  su- 
pra. It  Is  clear,  under  the  authorities,  that 
the  complaint  in  this  case  did  not  warrant  a 
recovery  of  the  penalty.  The  order  appealed 
from  Is  reversed,  and  a  new  trial  ordered. 
Reversed. 

WALLIN,  C.  J.,  concurs.  CORLISS,  J.,  did 
not  sit  at  the  hearing,  or  participate  in  the 
decision,  of  the  caae. 


VOSB  V.  MULLBB. 

(Supreme  Court  of  Nebraska.    May  20,  1896.) 

Replevin— DtSMiasAL  bt  Plaintiff. 

In  replevin,  where  the  property  has  been 

taken   under   the   writ,    and   delivered   to    the 

plaintiff,   he    cannot   dismiss   the   action,   and 

thereby  prevent  the  defendant  from  having  the 

right  to  the  possession  determined  in  that  suit. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Cedar  county;  Nor- 
rls.  Judge. 

Replevin  by  Julia  0.  Vose  against  John 
Muller.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfHrmed. 

Wilbur  F.  Bryant,  for  plaintiff  in  error. 
Barnes  &  Tyler,  for  defendant  In  error. 

NORVAL,  J.  This  Is  a  suit  In  replevin  to 
secure  possession  of  "one  red  heifer,  with 
scar  on  right  hip,  said  heifer  being  about  two 
and  one  half  years  old."  Before  the  final 
submission  of  the  cause  in  the  court  below, 
plaintiff  filed  a  written  dismissal;  and  the  de- 
fendant having  established  that  the  heifer,  at 
the  commencement  of  the  action,  was  of  the 
value  of  $20,  a  finding  to  that  effect  was 
entered  by  the  court,  and  that  the  defendant 
was  entitled  to  a  return  of  the  animal;  and  a 
Judgment  was  rendered  in  his  favor  In  the 


alternative  for  such  return  or  her  value,  as 

aforesaid.  Plaintiff  has  removed  the  cause 
into  this  court,  alleging  that  there  was  error 
in  entering  Judgment  for  the  defendant  after 
plaintiff  had  filed  Its  dismissal  of  the  case; 
and  this  is  the  only  question  presented  for 
review. 

Plaintiff  Insists  that,  after  the  filing  of  the 
dismissal,  the  court  had  no  Jurisdiction,  and 
that  defendant's  sole  cemedy  was  to  sne  npon 
the  bond.  The  right  to  dismiss  is  claimed 
under  section  430  of  the  Civil  Code,  whieli 
provides  that  "an  action  may  be  dismissed 
without  prejudlc-e  to  a  future  action:  First. 
By  the  plaintiff,  before  the  final  submissioa 
of  the  case  to  the  Jury,  or  to  the  coort,  where 
the  trial  is  by  the  court  •  •  •"  Doubt- 
leas,  OS  a  general  rule,  a  plaintiff  has  the 
right,  under  said  provision,  to  dismiss  his 
own  case  before  it  has  been  submitted  on  the 
merits;  but  this  rule  does  not  obtain  in  ac- 
tions of  replevin.  In  such  suits,  after  tbe 
delivery  of  the  property  to  the  plaintiff  under 
the  writ  as  was  done  in  the  case  before  us. 
he  cannot  dismiss,  and  thereby  defeat  tbe 
defendant  of  his  right  to  the  possession  of  tbe 
property,  without  a  trial.  Aultman  v.  Reams, 
9  Neb.  487,  4  N.  W.  81;  Moore  v.  Herron.  17 
Neb.  607,  24  N.  W.  425;  Ahlman  v.  Meyer. 
19  Neb.  63,  26  N.  W.  584;  Garber  v.  Palmer, 
Blanchard  &  Co.,  47  Neb.  — ,  06  N.  W.  650. 
SecUon  190  of  the  Code  of  Civil  Procedure 
provides  that  "if  the  property  has  been  de- 
livered to  the  plaintiff,  and  Judgment  be  ren- 
dered against  him  on  demurrer,  or  If  he  other- 
wise fall  to  prosecute  his  action  to  final  Judg- 
ment, the  court  shall,  on  application  of  tbe 
defendant  or  his  attorney,  impanel  a  Jury  to 
inquire  into  the  right  of  property  and  rlgbt 
of  possession  of  tbe  defendant  to  the  prop- 
erty taken.  If  the  Jury  shall  be  satiafled 
that  said  property  was  the  property  of  tbe 
defendant  at  the  commencement  of  the  ac- 
tion, or  if  they  shall  find  that  the  defendant 
was  entitled  to  the  possession  only  of  the 
same  at  such  time,  then,  and  in  either  case, 
they  shall  assess  such  damages  for  the  de- 
fendant as  are  right  and  proper,  for  which, 
with  costs  of  suit,  the  court  shall  raider 
Judgment  for  the  defendant"  Section  191a 
provides:  "The  Judgment  in  the  cases  men- 
tioned in  sections  one  hundred  and  ninety  and 
one  hundred  and  ninety-one,  shall  be  for  a 
return  of  the  property  or  the  value  thereof  in 
case  a  return  cannot  be  had,  or  the  value  of 
the  possession  of  the  same,  and  for  damages 
for  withholding  said  property  and  costs  of 
suit."  The  dismissal  of  an  action  by  a  plain- 
tiff Is  manifestly  a  failure  to  prosecute  the 
same  to  final  Judgment  within  the  meaning 
of  said  section  190;  and  in  such  case,  if  tbe 
possession  of  the  property  has  been  delivered 
to  the  plaintiff  by  virtue  of  the  order  of  re- 
replevln,  the  defendant  has  the  undoubted 
right  under  said  sections  190  and  191a,  to 
have  his  title  and  the  right  of  possession  of 
the  property  replevied,  adjudicated,  and  deter- 
mined in  that  action.    The  filing  of  a  disoUs- 
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sal  by  the  plaintiff  In  replevin  will  not  oust 
the  court  of  JuilBdictioa  to  retain  the  cause, 
and  render  the  proper  Judgment  upon  the 
proofs  taken.     See  authorities  cited  above. 

It  la  urged  that  no  proof  was  offered  as  to 
the  value  of  the  property.  In  the  absence  of 
a  bill  of  exceptions,  it  must  be  presumed 
t-hat  there  was  not  only  sufficient  erldoice 
upon  that,  but  ever}  other,  issue  in  the  case. 
The  Judgment  is  clearly  right,  and  It  is  ac- 
cordingly affirmed. 


OMAHA  &  E.  V.  BY.  CO.  t.  TALBOT. 

(Supreme  Conrt  of  Nebraska.     May  20,  1896.) 

Ratlroao  Companies  —  Ckossiso  Accjbents  — 
Pailukk  to  Look  Awn  Listex— Impdtbo  ,Neou- 
OBXGK— STATCTORT  B1ONAI.S — Ratk  ov  Spbeo — 
Proximatk  Cause— Evidbkoe. 

1.  Two  mechanics  were  riding  in  a  wagon' 
in  wiiich  they  were  tranRportin^  their  tools, 
one  driving  the  team.  The  driver,  without 
looking  or  listeninfr  for  the  approach  of  a 
train,  drove  on  a  railroad  crossing,  where  a  col- 
lision with  a  locomotive  en^ne  occurred,  in- 
juring the  other  mechanic.  It  did  not  appear 
that  the  injured  party  was  under  any  dis- 
ability whatever,  nor  whether  or  nnt  he  looked 
or  listened.  Held:  (1)  That,  the  conveyance  be- 
ing a  private  one,  the  driver  was  the  agent  of 
the  injured  party.  (2)  If  the  act  of  the  driver 
in  going  npon  the  crossing  without  looking  and 
listening  was  negligence  which  contributed  to 
the  injury  received,  the"  injured  party  cannot 
recover. 

2.  It  Is  the  duty  of  a  traveler  upon  a  public 
highway,  when  approaching  a  railroad  crossing, 
to  exercise  ordinary  care;  and  if  he  fails  to  do 
so.  and  is  injured  at  the  crossing  by  a  collision 
with  an  engine,  and  his  failure  to  exercise  or- 
dinary care  contributed  to  such  injury,  he  can- 
not recover  therefor. 

3.  A  railroad  crossing  is  a  place  of  danger, 
and  all  persons  to  whom  negligence  may  be  im- 
puted  are  bound  to  take  notice  of  that  fact. 

4.  The  act  of  a  party  in  going  upon  a  rail- 
road crossing  without  first  listening  and  look- 
ing for  the  approach  of  a  train,  without  a  rea- 
sonable excuse  therefor,  is  such  as  permits  of 
no  other  inference  than  that  of  negligence; 
and,  if  snch  failure  to  look  and  listen  contrib- 
utes to  the  party's  injury,  he  cannot  recover. 

5.  The  mere  mnninj^  of  a  train  behind  its 
schedule  time  is  not  evidence  which  tends  to 
prove  negligence. 

6.  Outside  the  limits  of  cities,  villages,  and 
towns,  negligence  cannot  be  imputed  to  a  rail- 
road company  solely  by  reason  of  the  speed  of 
its  train,  nowever  great 

7.  The  failure  of  a  railroad  company  to 
cause  a  bell  to  be  rnng  or  whistle  sounded  as 
its  engine  approaches  a  crossing,  is  evidence 
which  tends  to  prove  negligence  on  the  part  of 
the  railroad  company,  but  does  not  necessarily 
demand  an  inference  of  negligence. 

8.  To  recover  for  an  injury  alleged  to  have 
been  sustained  at  a  railroad  crossing  by  a  col- 
lision with  an  engine  on  account  of  the  neglect 
of  the  railroad  company  to  cause  a  bell  or  whis- 
tle to  be  sounded  as  its  engine  approached  such 
crossing,  it  is  not  enough  for  the  injured  party 
to  show  that  he  was  injured  at  the  crossing, 
and  that  no  signal  by  bell  or  whistle  was  given, 
and  that  scch  default  of  the  railroad  company 
was  negligence;  but,  to  recover,  the  injured 
party  must  further  snow  that  the  default  and 
negligence  of  the  railroad  company  were  the 
proximate  cause  of  the  injury  sued  for. 

(Syllabus  by  the  Court) 


lOrror  to  district  court,  Boone  county; 
Thompson.  Judge. 

Action  hy  James  B.  Talbot  against  the 
Omalia  &  Bepublicau  Valley  Railway  Com- 
pany to  recover  damages  for  personal  in- 
juries. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

J.  M.  Thurston,  W.  R.  Kelly,  and  B.  P. 
Smith,  for  plaintiff  in  error.  M.  W.  McGann 
and  M.  F.  Harrington,  for  defendant  in  error. 

UAGAN,  a  About  11  o'clock  In  the  fore- 
noon of  the  20th  of  May,  1892,  William  Pat- 
ten and  James  B.  Talbot  were  riding  in  an 
uncovered  spring  wagon  drawn  by  two  ponies, 
on  a  public  highway  in  Boone  county,  which 
crossed  at  grade  the  track  of  the  Omaha 
&  Republican  Valley  Railway  Company,  here- 
inafter called  the  "Valley  Company."  Pat- 
ten handled  the  lines,  or  did  the  driving. 
At  the  time  the  wagon  was  passing  over  the 
railway  tracks.  It  was  struck  by  a  locomotive 
engine  of  the  Valley  Company,  pulling  a 
passenger  train  bound  northwest,  and  Talbot 
was  Injured.  He  brought  this  suit  to  the 
district  conrt  of  Boone  county  against  the 
Valley  Company  to  recover  damages  for  the 
injuries  received  as  aforesaid.  He  bad  a 
verdict  and  Judgment,  to  reverse  which  the 
Valley  Company  prosecutes  to  this  court  a 
petition  in  error. 

1.  We  can  better  nnderstand  the  locality 
where  the  accident  occurred  and  the  facts 
and  circumstances  surrounding  the  same  by 
consulting  the  following  diagram,  roughly 
prepared  from  data  in  the  evidence: 


The  figure  A,  B,  C,  D,  represents  section 
26,  in  township  20  north,  and  range  6,  in 
Boone  county.  E,  F,  is  a  line  drawn  north 
and  south  through  the  center  of  said  section. 
O,  H,  is  a  public  highway  running  east  and 
west  through  the  center  of  said  section.  It 
represents  the  center  of  said  section.  The 
line  M,  V,  represents  the  track  of  the  Fre- 
mont, Elkhom  &  Missouri  Valley  Railroad 
Company,  hereinafter  called  the  "Elkhom 
Company,"   as  located  across  said  section. 
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The  line  O,  V,  represents  the  track  of  the 
Valley  Company,  the  plaintlfF  In  error,  aa 
located  across  said  section.  K  and  L  are  the 
points  where  the  highway,  G,  H,  crosses  the 
two  railroad  tracks  aforesaid.  The  crossing 
K  is  abont  1,000  feet  west  of  R,  the  center 
of  the  section.  The  crossings  K  and  L  are 
about  125  feet  apart  The  crossing  at  K  is 
aboot  five  feet  higher  than  the  crossing  at 
li.  ▲  row  of  trees  extends  north  and  south 
from  R  towards  E.  A  part  of  the  southeast 
quarter  of  said  section,  lying  immediately 
east  of  the  line  R,  H,  is  covered  by  a  grove. 
The  day  the  accident  occurred,  Patten  and 
Talbot  had  been  out  In  the  country,  doing 
some  work  in  and  about  putting  up  or  re- 
pairing windmills,  and  were  returning  in  a 
wagon  in  which  they  bad  their  tools.  They 
drove  west  along  the  highway  H,  6,  and  the 
accident  soed  for  occurred  at  the  crossing 
li.  Both  men  were  sane,  both  had  good 
hearing  and  good  eyesight,  and  both  of  them 
were  familiar  with  the  road  on  which  they 
were  traveling,  and  with  the  railroad  cross- 
ings above  referred  to.  On  the  trial  Talbot 
testified  as  follows:  "Q.  Tell  the  Jury  what 
use  yon  made  of  your  senses,  if  any,  in  ap- 
proaching these  two  railroad  tracks.  A. 
That  is  a  question  that  it  Is  impossible  for 
me  to  answer.  I  suppose  I  used  my  senses 
as  nsnal.  Q.  Just  state  the  facts  what  you 
did.  A.  I  cannot  state  what  I  did,  because 
I  was  ♦  •  •  Q.  I  want  him  to  state  why 
he  cannot  tell.  A.  I  remember  everything 
distinctly  until  I  came  down  near  to  the  mllL 
I  recollect  everything  that  occurred  that  day. 
But  from  there  my  mind  is  blank.  I  cannot 
recollect  it  It  is  a  mystery  to  me.  I  have 
asked  the  physician  why  it  is.  Q.  Do  yon 
remember  of  seeing  the  train?  A.  I  do  not 
I  have  no  remembrance  of  seeing  the  train 
at  alL  Q.  Do  you  remember  the  engine  or 
anything?  A.  No,  sir.  Q.  Was  there  any- 
thing to  prevent  you  seeing  an  engine?  A. 
I  would  not  say  that  there  was  or  that  there 
was  not"  Patten  testified  as  follows:  "Q. 
Now,  before  crossing  the  Elkhom  track,  you 
may  state  what,  if  anything,  you  did  to 
ascertain  whether  there  was  any  train  ap- 
proaching. A.  Well,  before  I  got  to  the  Elk- 
horn  track,  I  looked  both  ways  for  the  train, 
but  I  saw  none;  and  when  I  got  up  a  little 
closer,— got  up  to  the  Elkhorn  track,— to  cross 
the  track,  I  locrfced  for  the  train  coming  from 
the  other  direction  from  Albion;  that  is  from 
the  northwest  Q.  Now,  yon  may  state 
whether  you  saw  that  train  on  the  defend- 
ant's railroad  that  came  np  that  day  to  Al- 
bion. Did  you  see  it— that  Is,  the  train  go- 
ing northwest?  A.  I  saw  It  when  it  hit  me, 
—hit  us.  Q.  About  how  far  from  the  defend- 
ant's railroad  track  were  you  when  you  firat 
got  sight  of  the  train,  as  near  as  you  can 
tell?  How  far  the  horses'  beads  were  from 
the  train,  as  near  an  yon  can  tell?  A.  Well, 
they  was  not  very  tar.  Q.  How  far  south 
of  the  crossing  were  they  when  they  first 
whistled?   A.  I  cannot  say.    Q.  Tell  us  about 


how  far.  A.  I  should  Judge  they  were  about 
100  feet;  something  like  that  Q.  After  pass- 
ing that  row  of  trees,  R,  E,  and  lo<AJng  to- 
wards the  south,  I  will  ask  you  if  yon  can- 
not see  clear  down  to  where  the  Valley  Rail- 
road track  comes  out  of  the  grove  all  the  way 
so  as  to  see  an  engine  and  train  coming  from 
that  direction?  A.  Well,  I  expect  yon  can.  Q. 
Well,  don't  you  know  that  you  can?  A.  Yea, 
I  guess  we  can  see  through  there.  Q.  Your 
best  recollection  Is  tliat  you  were  in  the  neigli- 
borhood  of  that  row  of  trees  when  you  com- 
menced looking?  A.  I  might  have  been  by 
it  and  I  might  have  been  west  of  it  I  did 
not  take  particular  notice  of  that  row  of  trees. 
Q.  You  looked  up  and  down  the  road  both 
ways?  A.  Yes,  sir.  Q.  Saw  nothing;  then 
you  drove  right  on  towards  the  railroad  track, 
did  you?  A.  Yes,  sir.  Q.  When  you  were  go- 
ing on  westward  you  came  to  the  elevation 
going  up  on  the  Elkhom  track  on  yonr  way. 
did  you  not?  A.  Yes,  sir.  Q.  FVom  that 
point  looking  east— southeast,— I  will  ask 
you  if  you  cannot  see  clear  through  the 
grove  along  the  line  of  the  Valley  Railroad 
track?  A.  Yes,  sir,  you  can  from  the  Elk- 
hom track.  Q.  As  you  went  on  that  day.— 
as  you  drove  onto  the  grade  of  the  Elkhom 
track,— I  will  ask  you,  If  you  had  looked  to 
the  east,— southeast —If  fou  couid  not  have 
seen  that  train  if  It  was  anywhere  within  a 
mile  of  you?  A.  Why,  I  did  not  look  to  the 
east— south-east  Q-  'ion  know  that  country 
pretty  well?  Answer  the  question.  A.  Oh,  I 
might  have  seen  It  if  I  had  looked  from  the 
Elkhorn  track,  but  I  was  looking  for  a  train 
coming  from  the  other  way.  Q.  You  did  not 
look  to  the  east  at  all,  did  you?  A.  Not 
when  I  was  on  the  Elkhom  track;  I  did  not 
I  was  looking  the  other  way,  and  was  mind- 
ing my  horses,  because  I  thought  I  was  per- 
fectly safe.  Q.  You  did  not  look  to  the  east 
at  all,  did  you,  after  you  got  onto  the  Elk- 
horn track,  did  you?  A.  No,  sir.  Q.  You 
had  not  looked  to  the  east  for  a  considerable 
distance  before  yon  drove  up  onto  the  Elk- 
horn track,  did  you?  A.  Well,  I  do  not  know 
how  far.  Q.  Well,  was  It  a  quarter  of  a 
mile  away  that  you  bad  looked  to  tbe  east? 
A.  No,  sir;  I  do  not  think  It  was.  Q.  Was 
it  an  eighth  of  a  mile?  A.  Well,  it  may 
have  been,  probably.  Q.  Well,  what  Is  your 
best  recollection?  A.  About  that  I  should 
Judge.  Q.  Now,  then,  you  think  it  was  about 
an  eighth  of  a  mile  from  the  track  where 
you  looked  to  the  east  do  you?  A.  Yes,  sir. 
Q.  And  not  afterwards?  A.  Not  after  that? 
Q.  Yes,  not  after  that?  A.  No,  sir;  I  do  not 
think  I  did,  because  I  was  looking  the  other 
way.  Q.  When  you  were  on  the  EIlUiorB 
track.  If  yon  had  looked  east— southeast— 
from  that  point  you  could  see  the  train  com- 
ing from  the  east  very  easily,  couldn't  you? 
A.  Yes,  sir.  Q.  If  you  had  looked  from  that 
point,  and  saw  the  train  coming,  yon  could 
have  stopped  the  team  all  right  couldn't  you> 
A.  Yes,  sir.  Q.  Your  team  was  under  per 
feet  control  at  the  time  you  came   to   the 
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Blkhom  track?  A.  Zes,  air.  Q.  And  after 
you  had  gone  bait  way  t>etween  the  Elkbom 
track  and  the  Valley  Company's  track  they 
were  still  under  control?  A.  Yes,  sir.  Q. 
They  were  still  under  control  when  yon  were 
half  way  between  the  two  tracks?  A.  Yes, 
sir.  Q.  And  you  looked  towards  the  west, 
to  see  if  there  was  a  train  coming  from  that 
direction?  A.  Yes,  sir.  Q.  And  at  that  time, 
If  there  had  been  a  train  coming  from  the 
west, — ^northwest,— you  could  have  stopped 
them  safely?  A.  Yes,  sir.  Q.  And  if  you 
had  seen  one  coming  from  the  east— south- 
east—you  could  have  stopped  them,  couldn't 
you?  A.  Yes,  sir.  Q.  Then,  at  any  time  un- 
tfl  you  come  upon  the  Valley  track,  you 
could  have  stopped  them  horses  in  time  to 
have  aroided  the  injury,  couldn't  you?  A. 
Yes,  sir;  if  I  had  seen  the  train." 

It  thus  appears  from  the  uncontradicted 
evidence  that  Patten  and  Talbot  drove  on 
the  railroad  crossing  where  this  accident  oc- 
curred without  looking  or  listening  for  the 
approach  of  a  train.  We  have  not  lost  sight 
of  the  fact  that  Patten  was  doing  the  driv- 
ing, but  this  was  a  private  conveyance,  be- 
ing used  by  Patten  and  Talbot  for  the  trans- 
portation of  their  tools,  and  under  the  cir- 
eamstances  of  the  case  it  must  be  held  that 
Patten  was  Talbot's  agent;  and  since  there 
Is  nothing  in  the  evidence  which  shows  that 
Talbot  was  sick,  insane,  or  under  any  dis- 
ability whatever,  and  we  cannot  Indulge 
any  such  presumption,  it  follows  that  if  Fat- 
ten's  act  of  driving  on  the  crossing  without 
first  looking  or  listening  for  the  approach  of 
a  train  was  negligence,  and  contributed  to 
the  injury  for  which  Talbot  sues,  the  latter 
cannot  recover.  Prldeaux  v.  City  of  Mineral 
Point,  43  Wis.  513.  It  is  the  duty  of  a  trav- 
eler npon  a  public  highway,  when  approach- 
ing a  railroad  crossing,  to  exercise  ordinary 
care.  All  men  must  take  notice  of  the  fact 
that  a  railway  crossing  Is  a  place  of  danger. 
And  we  are  of  opinion  that  a  person  who 
goes  npon  a  railway  crossing  without  first 
listening  and  looking  for  the  approach  of  a 
train  in  the  absence  of  a  reasonable  excuse 
therefor,  does  not  exercise  ordinary  care. 
We  further  think  that  the  act  of  a  party  in 
going  upon  a  railroad  crossing  without  first 
listening  and  looking,  for  the  approach  of  a 
train,  in  the  absence  of  a  reasonable  excuse 
therefor,  admits  of  no  other  inference  than 
that  of  negligence,  and,  if  such  failure  to 
look  and  listen  contributes  to  the  party's  in- 
jury, he  cannot  recover.  Pennsylvania  Co. 
V.  Bathgeb,  32  Ohio  St  66,  is  a  case  very 
much  like  the  one  at  bar.  In  that  case  Ratb- 
geb  was  injured  while  attempting  to  cross 
the  railroad  track  in  a  wagon.  Before  go- 
ing upon  the  track,  he  looked  in  one  direc- 
tion only.  The  district  court  char;;ed  the 
Jury  that:  "I  will  not  say  to  you  that  the 
plaintiff  should  have  looked  east  along  the 
track.  I  will  only  say  that  he  was  obliged 
to  use  his  sense  of  sight  in  a  reasonable  man- 
ner, and  it  Is  for  you  to  say  whether  he 


onght  to  have  looked  to  tbe  east  along  ttae- 
track  or  not  before  be  attempted  to  cross." 
But  the  supreme  court  held  that  tbe  district 
court  should  have  charged  the  Jury  that  It 
was  Rathgeb's  duty  to  look  to  the  east  as- 
well  as  the  west  along  the  track  before  at- 
tempting to  cross  tL  In  that  case  the  court 
also  held:  "Ordinary  prudence  requires  that 
a  person  in  the  full  enjoyment  of  the  facul- 
ties of  hearing  and  seeing,  before  attempting 
to  pass  over  a  known  railroad  crossing, 
should  use  them  for  the  purpose  «tt  discov- 
ering and  avoiding  danger  from  an  approaeb- 
tng  train;  and  the  omission  to  do  so  withont 
a  reasonable  excuse  therefor  Is  negligence, 
and  will  defeat  an  action  by  such  i>erson  for 
an  injury  to  which  such  negligence  contrib- 
uted." In  the  case  at  bar  Talbot  did  not 
look  towards  the  southeast,— the  direction- 
from  which  the  train  came  which  injured 
him.  He  allege  as  a  reason  for  not  looking 
in  that  direction  that  he  supposed  the  train' 
bound  northwest  had  already  gone  by,  as  it 
should  have  done,  if  it  was  on  time.  But 
this  supposition  of  Talbot's  will  not  excuse 
him  for  not  exercising  ordinary  care  in  look- 
ing both  ways  for  tbe  approach  of  a  train. 
A  traveler  approaching  a  railway  crossing 
has  no  right  to  assume  that  cars  are  not  ap- 
proaching on  the  track,  or  that  there  is  no- 
danger  therefrom.  If  a  traveler  approach- 
ing a  railway  crossing  should  see  a  train 
passing,  this  would  not  authorize  him  to 
presume  that  another  train  was  not  follow- 
ing close  by.  Calligan  v.  Railroad  Co.,  69- 
N.  Y.  651;  Nixon  v.  Railway  Co.  (Iowa)  51 
N.  W.  157;  ElUott  v.  Railroad  Co.,  150  U.  8. 
245,  14  Sup.  Ct  85;  Schmolse  v.  Railway 
Co.,  83  Wis.  863,  53  N.  W.  743,  and  54  N.  W. 
106.  The  conduct  of  Talbot— what  be  did- 
and  what  he  omitted  to  do— at  the  time  he 
sustained  the  Injury  sued  for  is  shown  by 
his  own  evidence  and  that  of  his  agent. 
Patten;  and  we  think  that  reasonable  and> 
unbiased  men  can  draw  but  one  conclusion 
from  this  conduct,  and  that  is  that  he  fail- 
ed to  exercise  ordinary  care  when  approach- 
ing this  crossing;  and  that  his  conduct  was 
the  proximate  canse  of  the  injury  of  which 
he  complains. 

The  negligence  charged  by  Talbot  to  the 
Valley  Company  was  that  the  train  which, 
injured  him  was  behind  schedule  time,  that 
it  was  running  with  great  speed,  and  that 
no  signal  was  given  of  its  approach  to  the 
crossing.  It  is  not  possible  that  a  train 
should  always  be  on  schedule  time,  and  we 
do  not  think  that  the  running  of  a  train  be- 
hind its  schedule  time  is  evidence  which. 
tends  to  prove  negligence.  And  outside  the 
limits  of  cities,  villages,  and  towns  no  rate 
of  speed  of  a  railroad  train,  however  great, 
is  evidence  of  negHgence.  Railroad  Co.  v. 
Grablin,  38  Neb.  90,  56  N.  W.  796,  and  57 
N.  W.  552;  Railroad  Co.  v.  Hansen  (Neb.)- 
66  N.  W.  1105.  Railroad  companies  are  or- 
ganized and  railroads  are  built  and  operated 
for    speed.    Commerce,    business,    and   the 
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busy  world  are  in  baste,  and  the  clyilizatlon 
and  genius  of  the  age  demand  haste;  de- 
mand speed;  and  to  require  railroad  com- 
panies to  move  their  trains  at  so  slow  a  rate 
of  speed  that  they  could  be  easily  stopped 
when  approaching  ordinary  highway  cross- 
ings in  the  country  would  be  to  seriously  im- 
pair their  usefulness  as  carriers,  and  take 
a  step  baclcwards  towards  the  sailboat  and 
the  stage  coach.  It  was  also  charged  as 
negligence  that  no  W'histle  was  sounded  and 
no  bell  was  rung  by  the  Valley  Company's 
servants  as  its  engine  and  train  approached 
the  crossing  where  Talbot  was  injured.  It 
is  required  by  section  101,  c.  16.  Comp.  St. 
1895,  that  every  locomotive  engine  running 
in  this  state  shall  l>e  furnished  with  a  bell 
or  a  steam  whistle;  that  this  bell  sliall  be 
rung  or  whistle  sounded  at  least  80  rods 
from  the  place  where  the  railroad  shall  cross 
a  highway;  and  that  such  ringing  or  whis- 
tling shaJl  be  continued  until  the  engine  shall 
have  crossed  the  highway;  and  that,  if  any 
railway  company  shall  omit  to  give  these 
signals.  It  sliall  be  liable  for  all  damages 
which  any  person  shall  suffer  by  reason  of 
such  default.  But  the  failure  of  a  railroad 
company  to  ring  a  bell  or  sound  a  whistle 
when  approaching  a  crossing  is  simply  evi- 
dence which  tends  to  prove  negligence  on  the 
part  of  the  railroad  company.  It  does  not 
necessarily  demand  an  inference  of  negli- 
gence. Railroad  Co.  v.  Metcalf,  44  Neb. 
848,  63  N.  W.  51.  In  the  case  at  bar  the 
evidence  as  to  whether  any  signal  by  bell 
or  whistle  was  given  as  the  engine  which 
injured  Talbot  approached  the  crossing  was 
conflicting;  and  we  are  bound  to  take  the 
finding  of  the  Jury  as  conclusive  that  no 
such  signal  by  l>ell  or  whistle  was  given. 
But  the  fact  alone  that  the  railroad  company 
Rejected  to  give  this  signal  by  bell  or  whis- 
tle will  not  authorize  a  recovery  in  this  ac- 
tion by  Talbot  He,  having  shown  that  the 
signals  were  not  given,  and  that  the  failure 
of  the  company  to  give  the  signals  was  negli- 
gence on  its  part,  in  order  to  entitle  him  to 
recover,  must  further  show  that  such  de- 
fault and  negligence  on  the  part  of  the  rail- 
road company  were  the  proximate  cause  of 
the  injury  which  be  sustained.  This  he  has 
not  done.  As  we  have  already  seen,  the 
proximate  cause  of  the  injury  sustained  by 
Talbot  was  his  going  ui>on  this  railroad 
crossing  without  first  looking  and  listening 
for  the  approach  of  an  engine.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
tlie  cause  remanded.  Reversed  and  remand- 
ed. 


KANSAS  CITY  &  O.  R.  CO.  v.  ROGERS. 

(Supreme  Court  of  Nebraslca.     May  20,  1806.) 

Railroad   Compasibs— Ssttiso  or  Fibes— Dam- 
a'»k«—Mea80RB— Evidence— IN8TKUCTIOS9. 
1 .  In  an  action  against  a  railroad  company 
for  setting  out  fire  upon  its  right  of  way,  which 


spread  to  the  lands  of  the  plaintiff,  and  de- 
stroyed trees  thereon,  the  plaintiff  testified  aa 
to  the  value  of  the  treea.  On  croBS-exanoination 
he  said  that  in  estimating  their  value  he  con- 
sidered whnt  thpy  were  worth  to  him  as  orna- 
mental trees,  and  as  adding  to  the  value  of  the 
Iqnd.  Held,  that  a  motion  to  strike  out  Sis  tes- 
timony as  to  value  was  properly  overruled. 

2.  Section  62  of  the  Criminal  Code,  making 
it  a  misdemeanor  to  set  fire  to  woods  and  prai- 
ries, applies  to  fires  set  out  on  the  lands  of  an- 
other, and  not  on  one's  own  land. 

3.  It  Is  reversible  error  to  state  to  the  Jury 
propositions  of  law  not  applicable  to  the  issues 
or  evidence,  where  audi  statements  might  have 
a  prejudicial  effect  npoa  the  losing  party. 

4.  In  an  action  for  negligently  settinic  out 
fire  destroying  trees  on  the  land  of  the  plain- 
tiff, the  measure  of  damages  is  the  damages 
suffered  by  such  trees.  Railroad  Co.  v.  Cram, 
46  N.  W.  217,  30  Neb.  70,  followed. 

6.  in   ascertaining   such   damages   the    in- 
quiry should  not  l>e  alone  as  to  the  value  of  the 
trees  before  their  injury,  bat  should  be  as  to 
the  difference  in  value  before  and  after  the  fire. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Adams  cotmty;  Beail. 
Judge. 

Action  by  Oliver  C.  Rogers  against  the 
KiTiRim  City  &  Omaha  Railroad  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

M.  A.  Reed,  M.  A.  Hartigan,  and  John 
Hartigan,  for  plaintiff  in  error.  A.  H.  Bowen, 
for  defendant  In  error. 


IRVINE,  G.  Rogers  sued  the  railroad  com- 
pany, charging  that  in  September,  1891,  it 
negligently  omitted  to  keep  Its  right  of  way 
free  from  combustible  materials,  and  permit- 
ted large  quantities  of  grass  and  weeds  to 
accumulate  upon  its  right  of  way  near  the 
premises  of  the  plahitlfl;  and  that  the  serv- 
ants of  the  railroad  company  negligently  set 
fire  to  the  grass,  weeds,  and  combustible  ma- 
terials accimiulated  on  the  right  of  way,  and 
negligently  permitted  said  fire  to  pass  upon 
the  lands  of  the  plaintiff,  whereby  201  forest 
trees,  of  the  value  of  $300,  were  burned  and 
destroyed.  The  answer  amounted  to  a  gen- 
eral denial.  There  was  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $200,  whldi  the 
railroad  company  seeks  to  reverse.  It  was 
established  withoBt  contradiction  that  two 
employte  of  the  railroad  company  were  en- 
gaged in  burning  the  grass  and  weeds  from 
tlie  right  of  way.  The  fire  escaped  from  their 
control,  and  spread  upon  plaiDtifTs  land, 
burning  Ids  trees.  The  plaintiff  was  asked 
to  state  to  the  Jury  what,  in  his  opinion,  would 
be  a  fair  and  reasonable  value  for  the  trees 
Immediately  before  the  fire.  An  objection  to 
this  question  was  overruled,  and  he  answercci 
"about  a  dollar  apiece."  On  cross-examina- 
tion he  was  asked  to  state  the  basis  of  this 
valuation,  and  he  answered:  "Becanae  they 
were  worth  that  to  me  as  ornamental  tnvs. 
Q.  What  are  the  elements  that  enter  into  the 
estimate  tliat  you  have  made?  A.  Adding  to 
the  value  of  the  land  and  the  farm."  The 
defendant  then  moved  to  strike  out  all  hU 
testimony   in   regard   to    value  because  aoi 
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based  on  proper  considerations.  It  was  held 
in  EaUi«id  Co.  ▼.  Crtun,  30  Neb.  70,  46  N.  W. 
217,  that  In  such  a  case  the  measure  of  dam- 
ages Is  not  the  depredation  In  the  value  of 
the  land  because  of  the  destruction  of  the 
timber,  but  Is  the  amount-  of  damages  suf- 
fered by  the  timber  by  reason  of  the  Are.  On 
the  trial  both  sides  proceeded  upon  the  a*- 
sumption  that  this  rule  of  damages  was  cor- 
rect The  only  dUference  In  the  two  cases  Is 
that  in  the  Oram  Case  the  trees  seem  to  have 
been  of  natural  growth,  while  in  the  case  at 
bar  they  had  been  planted  and  cultlTated.  It 
is  suggested  In  the  briefs  that  this  difference 
may,  for  some  purposes,  mark  a  distinction  In 
the  rule,  but  we  cannot  perceive  IL  The  con- 
tention of  the  defendant  in  regard  to  the 
evidence  referred  to  Is  that  the  answers  of  the 
witness  on  cross-examination  showed  that  his 
estimate  of  the  value  was  not  within  the  rule 
in  the  Cmm  Case.  It  was,  however,  said  In 
the  Cmm  Case  that  the  Inquiry  should  be  as 
to  the  valne  of  the  trees  as  standing  timber, 
and  not  the  market  price  for  transplantation 
as  shade  or  ornamental  trees.  The  reason 
given  In  the  opinion  was  that  the  latter  valu- 
ation would  require  an  inquiry  Into  the  cost 
of  transplanting  and  transporting,  and  would 
depend  upon  the  existence  of  a  sufficient 
market  for  snch  trees.  If  the  market  value  la 
not  a  proper  test,  and  if  their  value  must  be 
determined  as  standing  timber,  then  It  fol- 
lows that  it  la  not  only  proper,  but  absolutely 
necessary,  to  consider  their  valae  with  refer- 
ence to  the  land  In  the  situation  in  which 
they  stood;  and,  so  viewed,  the  witness'  tes- 
timony was  material  and  competent,  and  the 
court  properly  refused  to  strike  it  out  If  we 
should  hold  that  the  value  must  be  estimated 
without  regard  to  the  market  value  for  the 
purposes  of  transplanting,  as  the  Cmm  Case 
holds,  and  also  without  regard  to  the  value  of 
the  trees  as  they  stood  with  reference  to  the 
farm  and  as  affecting  Its  value,  we  would 
practically  hold  that  no  value  could  be  es- 
tablished, and  we  should  certainly  be  attempt- 
ing to  create  distinctions  imperceptible  with- 
out the  use  of  some  Instrument  of  high  mag- 
nifying power.  In  the  case  of  Bailey  v.  Rail- 
road Co.  (S.  D.)  54  N.  W.  596,  the  supreme 
court  of  South  Dakota  follows  the  rule  of 
damages  laid  down  in  the  Crum  Case,  and  in 
the  coarse  of  the  opinion  holds  that  evidence 
of  a  character  similar  to  that  here  complained 
of  is  Irrelevant,  but  the  question  was  not  re- 
sented by  the  record  in  such  a  manner  as  to 
permit  a  reversal,  and  Bennett,  P.  J.,  dissent- 
ed npon  this  iwlnt  in  a  forcible,  and,  to  my 
mind,  a  most  convincing,  opinion.  The  court, 
at  the  request  of  the  plaintiff,  gave  the  two 
following  instructions:  "(1)  Section  62  of  the 
Crimmal  Code  of  the  state  of  Nebraska,  at 
page  880  of  the  CompUed  Statutes  of  1887, 
makeo  it  a  misdemeanor  to  set  fire  to  any 
woods,  prairies,  or  other  grounds  whatsoever 
in  this  state.  This  statute  reads  as  follows: 
'Sec.  62.  (Setting  Fire  to  Woods  and  Prairies.) 
If  any  person  or  persons  shall  willfully  and 


Intentionally,  or  negligently  and  carelessly 
set  on  flre,  or  cause  to  be  set  on  fire,  any 
wpods,  prairies,  or  other  grounds  whatsoever. 
In  any  part  of  this  state,  it  shall  be  deemed 
a  misdemeanor,  and  every  person  so  offending 
shall  be  punished  by  a  fine  of  not  less  than 
five  (5)  dollars  nor  more  than  one  hundred 
(100)  dollars,  and  by  imprisonment  in  the 
county  Jail  for  not  leas  than  one  month  nor 
more  than  six  months:  provided,  that  this 
section  shall  not  extend  to  any  person  who 
shall  set  on  fire,  or  cause  to  be  set  on  fire,  any 
woods  or  prairies  adjoining  his  or  her  own 
farm,  plantation,  field  or  enclosure,  for  the 
necessary  preservation  thereof  from  accident 
by  flre  between  the  first  day  of  March  and 
the  last  day  of  November,  by  giving  to  his  or 
ber  neighbors  two  days'  notice  of  sn«>h  Inten- 
tion; provided,  also,  that  this  section  shall 
not  be  construed  to  tske  away  any  civil  rem- 
edy which  any  person  may  be  entitled  to  for 
any  Injury  which  may  be  done  or  received  in 
consequence  thereof.'  You  are  further  In- 
structed that  every  one  has  a  right  to  pre- 
siune  that  no  one  will  be  guilty  of  a  misde- 
meanor, and  is,  therefore,  under  no  obligation 
to  anticipate  such  negligence  to  guard  against 
it  Therefore,  If  you  find  that  the  defendant, 
or  Its  agent  or  employes,  negligently  or  care- 
lessly set  flre  to  the  material  upon  its  right  of 
way,  and  that  such  fire  destroyed  plaintlfl's 
property,  the  defendant  will  be  liable  for  the 
damage.  (2)  If  you  find  from  the  evidence 
that  the  destruction  of  the  plaintiff's  trees 
was  the  restilt  of  fires  set  ont  by  the  agents 
or  employes  of  defendant,  then  you  will  find 
for  the  plaintiff,  and  assess  his  damage  at 
snch  sum  as  may  be  warranted  by  the  evi- 
dence." Modified  by  the  court:  "Provided, 
you  find  that  said  flre  was  set  oat  negligently 
and  carelessly."  The  court  should  not  have 
givoi  the  first  instruction.  The  section  re- 
ferred to  does  not  make  it  a  misdemeanor  for 
a  man  to  set  out  flre  upon  bis  own  land.  To 
hold  that  it  does  so  would  require  an  inter- 
pretation of  the  proviso  which  would  give  him 
the  privilege  of  setting  out  flre  upon  woods 
or  prairies  adjoining  his  land  within  certain 
seasons,  and  upon  giving  notice  thereof  to 
neighbors,  where  he  would  not  have  any  such 
right  upon  his  own  land.  Therefore  the  sec- 
tion had  no  application  to  this  case.  Powers 
V.  Craig,  22  Neb.  621.  35  N.  W.  888,  was  a 
case  where  fire  had  been  set  out  on  lands  of 
another.  Even  If  the  section  did  apply  to 
such  a  case  as  this,  its  violation  would  only 
be  evidence  of  negligence,  and  would  not  cre- 
ate a  liability  as  a  matter  of  law.  Railroad 
Co.  V.  Metcalf,  44  Neb.  848,  63  N.  W.  61;  RaU- 
Poad  Co.  V.  Talbot,  48  Neb.  — ,  67  N.  W.  599. 
The  instruction  was  ostensibly  given  for  the 
purpose  of  avoiding  any  Inference  as  to  con- 
tributory negligence.  But  contributory  neff- 
ligence  was  not  pleaded,  and  it  Is  not  con- 
tended that  any  existed.  If  the  court  saw  fit 
to  cover  this  subject,  it  might  very  properly 
have  done  so  by  a  peremptory  instruction 
that  the  question  of  contributory  negligence 
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was  not  Involved.  Bat  the  recital  of  this  stat- 
ote  was  Inapplicable  to  tbe  caee,  and  withont 
further  explanation  waa  necessarily  preju- 
dicial to  tbe  defendant  The  second  instruc- 
tion was  free  from  error  after  it  bad  l>een 
modified  by  the  court.  Tbe  objection  made 
to  it  Is  that  it  directed  damages  to  be  as- 
sessed at  such  sum  as  "may  be  warranted  by 
the  evidence."  The  sixth  instruction  given 
at  defendant's  request  defined  the  measure 
of  damages,  it  is  true,  not  directly,  but  by 
such  strong  implication  that  it  cured  any  er- 
ror which  may  have  existed  Independently 
thereof  in  the  second  Instmctlon  given  at 
plaintifTg  request 

The  remaining  assignments  go,  in  effect,  to 
tbe  snfficlency  of  the  evidence.  We  tliinli  the 
evidence  was  insufilclent  on  the  question  of 
damages.  If  the  damage  to  tbe  trees,  and 
not  tbe  Injury  to  the  freehold,  is  tbe  proper 
measure,  then  It  follows  that  the  damages 
should  be  ascertained  by  deducting  from  the 
value  of  tbe  trees  before  the  fire  their  value 
thereafter.  In  Kallroad  Co.  v.  Gram,  supra, 
there  was  evidence  from  which  the  latter 
value  could  be  ascertained.  It  is  contended 
that  tbe  evidence  In  this  case  shows  that  the 
trees,  after  the  fire,  were  of  no  value.  But 
we  cannot  view  the  evidence  in  this  light 
It  appears  that  the  trees  were  killed,  and 
that  they  were  afterwards  removed.  The 
plaintiff  took  two  wagon  loads  home  for  use 
as  firewood,  and  gave  the  remainder  to  a 
neighbor  as  compensation  for  his  assistance 
In  removing  them.  The  argument,  in  effect. 
Is  that  the  trees  were  without  value,  because 
the  plaintiff  received  no  money  therefor.  But 
this  is  a  non  sequitur.  The  firewood  be  ob- 
tained was  presumably  of  some  value,  as  was 
also  the  timber  which  he  gave  to  his  neigh- 
bor. The  evidence  affords  no  basis  for  per- 
mitting a  remltltar,  even  If  the  error  in 
giving  the  first  instrnction  did  not  require  a 
reversaL    Reversed  and  remanded. 


OCHANDER  T.  HANSEN. 
(Supreme  Court  of  Nebraska.     May  19,  1B96.) 
Criminal  Law — Wbo  mat  Appeal. 
1;  The  right  of  appeal  from  the  county  to 
the  diatrict  court  in  a   criminal  prosecution  is 
restricted  to  the  defendant    An  appeal  will  not 
lie  in  favor  of  the  complaining  witness,  against 
whom  a  judgment  for  costs  has  been  rendered. 
2.  The  constitutionality  of  that  portion  of 
section  322  of  the  Criminal  Code  whicn  provides 
for  the  rendering  of  jodgment  for  cobts  against 
the  complainant  not  considered  or  decided. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Dakota  county;  Nor^ 
lis.  Judge. 

Fred  Ochander  appealed  to  tbe  district 
court  from  an  order  of  the  county  court  tax- 
ing against  him  the  costs  of  a  prosecution 
against  one  Christian  Hansen  in  which  he 
was  the  complaining  witness.  The  appeal 
was  dismissed,  and  he  brings  error.  Af- 
flcmed. 


Jay  &  Beck,  J.  B.  Barnes,  and  Uockett  k 

Polk,  for  plaintiff  In  error.     R.  B.  Evans,  for 
defendant  in  error. 

NORVAL,  J.  Fred  Ochander  filed  a  com- 
plaint in  the  county  court  of  Dakota  county, 
charging  Christian  Hansen  with  nolawfully, 
wantonly,  and  maliciously  cutting  and  throw- 
ing down  a  fence  on  complainant's  land. 
Hansen  was  arrested,  tried,  and  found  not 
guilty,  and  the  costs,  amounting  to  $113, 
were  taxed  to  the  complaining  witaeaSL  He 
tiiereupcn  filed  with  tbe  county  judge  an  ap- 
peal undertaking,  which  was  approved  by 
tbe  latter,  and  tbe  cause  was  docketed  as  an 
appeal  in  the  district  court  of  tliat  county. 
Subsequently,  on  motion  of  the  county  attor- 
ney, tbe  appeal  was  dismissed,  for  the  reason 
that  an  appeal  will  not  lie,  and  to  reverse 
this  order  Ochander  prosecutes  a  petition  in 
error  to  this  court 

The  judgment  for  costs  was  rendered  in  ac- 
cordance with  section  322  of  tbe  Criminal 
Code,  wliich  declares:  "Wlienever  tlie  de- 
fendant, tried  under  tbe  provisions  of  tltis 
diapter,  shall  be  acquitted,  he  sliaU  be  imme- 
diately discharged,  and  if  tbe  magistrate  or 
jury  trying  tbe  case  shall  state  In  tbe  finding 
tliat  the  complaint  was  malicious  or  with- 
out probable  cause,  the  magistrate  sbaQ  en- 
ter judgment  against  the  complainant  for  aU 
costs  that  sliall  have  accrued  in  tbe  proceed- 
ings bad  upon  such  complaint  and  shall  com- 
mit such  complainant  to  jail  until  such  costs 
shall  I)e  paid,"  etc.  In  State  v.  Bnaign,  11 
Neb.  629,  10  N.  W.  449,  that  part  of  the  fore- 
going provision  which  provides  for  imprisoD- 
ment'of  the  complainant  for  failing  to  pay  the 
costs  taxed  against  him  by  tbe  magistrate, 
was  held  to  be  unconstitutional  and  void; 
and  It  is  now  insisted  that  so  much  of  said 
section  as  authorizes  the  rendering  of  judg- 
ment for  costs  against  a  complaining  witness 
in  a  criminal  case  contravenes  article  1,  }  3, 
of  the  state  constitution,  which  declares: 
"No  person  staaU  tie  deprived  of  life,  liberty 
or  property  without  due  process  of  Iaw.~ 
And  the  reasoning  and  argument  of  tbe  opin- 
ion In  State  v.  Ehisign,  supra,  is  invoked  to 
support  tbe  contention  of  counseL 

The  Invalidity  of  tbe  judgment  cannot  be 
questioned  In  tills  proceeding,  or  properly 
considered  and  determined  by  us  at  tliis  time, 
unless  the  court  t>elow  obtained  jurisdiction 
by  reason  of  tbe  appeat  If  it  did  not  it  is 
obvious  that  the  court  bad  no  authority  to 
pass  upon  the  constitutionality  of  tbe  provi- 
Blon  of  the  statute  quoted,  and  consequently 
no  greater  power  is  conferred  upon  tills  court 
to  do  so.  Whether  jurisdiction  waa  acquired 
by  tbe  appeal  depends  upon  whether  tbe  com- 
plainant bad  tbe  right  to  prosecute  an  appeal 
or  ttave  tbe  cause  reviewed  in  that  roodo. 
Tliat  be  lias  no  such  right  was  asserted  ia 
tbe  opinion  of  State  v.  Ensign,  11  Neb.  529. 
10  N.  W.  449.  It  must  be  conceded  that 
there  is  no  right  of  appeal,  unless  given  by 
some  constitutional   or   statutory   proviaioo. 
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TnmlDK  to  the  constitution  of  this  state  (arti- 
cle 6^  {  17)  We  find:  "Avpeftla  to  the  district 
c-oarts  from  Judgments  of  county  courts  shall 
be  allowed  in  all  criminal  cases,  on  applica- 
tion of  defendant;  and  In  all  ciril  cases,  on 
application  of  either  party,  and  in  such  other 
cases  as  may  be  provided  by  law."  The 
framers  of  that  Instmment  have  anthorized 
the  accused  alone  to  remove  a  criminal  ac- 
tion from  the  county  court  to  the  district 
court  by  appeal.  The  constitution  and  the 
statute  alike  authorizes  appeals  from  the 
county  court  in  civil  actions  by  either  party. 
By  section  324  of  the  Criminal  Code,  the  right 
of  appeal  from  a  Judgment  rendered  before 
a  magistrate  In  a  criminal  prosecution  im- 
posing a  fine  or  imprisonment,  or  both,  is  al- 
lowable; bat  such  right  is  restricted  to  the 
defendant.  It  is  not  conferred  upon  either 
the  state  or  the  complainant.  That  the  Judg- 
ment for  costs  was  rendered  in  a  criminal, 
and  not  a  civil,  case,  is  plain  enough;  so  that 
It  is  unnecessary  to  refer  to  the  statutory  pro- 
visions relating  to  appeals  In  cIvU  cases,  since 
they  are  not  applicable.  It  Is  not  Improba- 
ble that  Ochander  was  entitled  to  have  the 
Judgment  of  the  county  court  reviewed  by 
])etltlon  in  error,  under  section  580  of  the 
Code  of  Civil  Procedure;  but,  whether  so  or 
not,  it  Is  very  evident  no  right  to  appeal  has 
been  given  him  either  by  the  statute  or  the 
constitution.  The  conclusion  reached  pre- 
cludes a  consideration  of  the  validity  of  sec- 
tion 322  of  the  Criminal  Code,  or  the  Judg- 
ment rendered  thereunder. 

The  Judgment  of  the  district  court  dismiss- 
Ins  the  appeal  was  right,  acd  Is  affirmed. 


In  re  LOVASS'  ESTATE. 
LOVAS3  V.   OLSON. 

(Supreme  Court  of  Wisconsin.    March  27, 
1886.) 

Wills — Constrdctiok — Absoldtb  Dbvisb. 

1.  In  a  bequest  reciting,  "I  will  and  be- 
queath to  my  BOD,  L.,  the  sum  of  $200,  to  be 
paid  to  him  by  my  daughter  within  one  year 
after  the  death  of  my  wife,  if  she  survive  me," 
the  words,  "if  ri>e  survive  me,"  limit  the  time 
of  payment,  and  not  the  nature  of  the  estate, 
which  in  alraoiute. 

2.  Where  there  is  a  devise  to  one  person 
in  fee,  and,  in  case  of  his  death  withixit  issue, 
to  another,  the  death  referred  to  is  death  daring 
the  life  of  the  tcstatcHr;  and.  in  case  the  devisee 
survives  the  testator,  he  takes  an  absolute  es- 
tate in  fee. 

Appeal  from  circuit  court,  Yemon  county; 
O.  B.  Wyman,  Judge. 

Proceeding  by  Berutlne  Sophia  Olson  for 
the  probate  of  the  will  of  Johannes  Olson 
LoTass,  deceased.  Jacob  Olson  Lovass,  a  de- 
visee, contested  the  probate;  and  from  a 
Judgment  construing  ttie  will,  and  diatribut- 
ing  the  estate  according  to  the  claims  of 
proponent,  cootestant  appeals.     Affirmed. 


This  Is  an  appeal  by  Jacob  Olson  Lovass; 
son  and  one  of  the  heirs  at  law  of  the  de- 
ceased, from  a  Judgment  and  order  of  tb« 
circuit  court  of  Vernon  county  construing  the 
will  of  deceased,  and  assigning  the  estate,  la 
acc<M^ance  with  said  will,  to  the  respondent, 
as  residuary  legatee  thereunder.  This  matter 
was  removed  from  the  county  court  Into  the 
circuit  court,  and  there  tried  xxaAer  the  provi- 
sions of  section  2452,  Rev.  St  The  second 
and  third  Items  of  the  wUl  to  be  construed 
gave  to  the  wife  of  testator  a  life  estate  in 
all  his  property,  both  real  and  personal.  The 
fourth  item  gives  $200  to  his  son,  Jacob  Olson 
Lovass;  the  fifth,  $200  to  the  children  of  a 
deceased  daughter,  Mrs.  Larson;  and  the 
sixth,  $200  to  a  married  daughter,  Mrs.  Gun- 
derson.  All  of  these  legacies  are  expressed 
In  the  same  terms.  The  first  of  them  reads 
as  fc^ows:  "Fourth,  I  wQI  and  bequeath  to 
my  son,  Jacob  Olson  Lovass,  the  sum  of  two 
hundred  dollars,  to  be  paid  to  him  by  my 
daughter  Berutlne  Sophia  within  one  year 
after  the  death  of  my  wife,  if  she  survive 
me,  and  which,  when  paid,  to  l>e  In  full  of  his 
share  of  my  estate."  In  eacA  of  the  three 
paragraptis  (4,  5,  6)  the  words,  "If  she  sur- 
vive me,"  are  interlined.  The  seventh  item 
is  as  follows:  "Seventh.  AH  the  rest,  resi- 
due, and  remainder  of  my  estate,  both  real 
and  personal,  I  give,  grant,  devise,  and  be- 
queath to  my  daughter  Berutlne  -  Sophia  (up- 
on- the  death  of  my  wife,  Anna  Berutlne,  In 
case  she,  my  said  wife,  should  survive  me)." 
The  eighth  Item  reads:  "Bighth.  It  Is  my 
further  will  that  is  case  my  said  daughter, 
Berutlne  Sophia,  shall  die  without  Issue  of  her 
body  lawfully  begotten,  then  and  In  that  case 
the  whole  of  my  estate  hereinbefore  devised 
to  her  shall  be  equally  divided  between  my 
children,"  etc.  It  being  admitted  that  the 
wife  died  before  the  testator,  it  is  claimed  on 
behalf  of  appellant  that  the  whole  will  Is 
Oiereby  rendered  nugatory,  and  that  it  ap- 
pears from  the  reading  of  the  will  Itself,  and 
particularly  from  the  phrases,  "if  she  survive 
me,"  and  "in  case  my  said  wife  should  sur- 
vive me,"  In  the  fourth,  fifth,  sixth,  and 
seventh  items,  that  testator  intended  it  to 
take  effect  only  In  case  his  wife  should  out- 
live him.  The  court  below  held  that  the  be- 
quests  were  absolute,  and  this  is  an  appeal 
from  that  determination. 

C.  M.  Butt,  C.  W.  Graves,  and  Morrow  & 
Masters,  for  appellant  N.  P.  Proctor  and 
Losey  &  Woodward,  for  respondeat 

WINSLOW,  J.  (after  stating  the  facts). 
Two  contentions  are  made  by  the  appellant: 
First,  that  the  fourth,  fifth,  sixth,  and  sev- 
enth clauses  of  the  will  were  rendered  abso- 
lutely inoperative  by  the  decease  of  the  tes- 
tator's wife  prior  to  the  death  of  the  testator; 
second,  that,  In  case  this  proposition  is  held 
unsound,  still  the  respondent,  as  residuazy 
legatee,  under  the  seventh  and  eighth  claDses, 
t»ok  only  a  life  estate,  and  that  the  property 
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■hoQld  not  bare  been  anlgned  to  her  abaeinte- 
I7  at  the  present  time.  ' 

1.  In  construing  a  will  the  conrt  mnst  con- 
sider the  whole  will,  and  must  give  effect  to 
the  Intent  of  the  testator,  if  it  can  be  gath- 
ered from  the  instrument,  and  such  intent  be 
lawful.     Furthermore,  a  construction   which 

I  gives  effect  to  the  will,  other  things  being 
j^  equal,  is  to  be  preferred  to  one  which  ren- 
(f  ders  it  nugatory.  These  mles  are  trite.  Look- 
ing at  this  will,  we  see  at  once  that  the  gen- 
eral idea  of  the  testator  was  to  provide  for 
the  support  of  his  wife,  and  then  to  give  the 
bulk  of  his  estate  to  the  resiMndent,  or  her 
children,  subject  to  the  payment  of  three 
legacies,  of  ^200  each,  to  his  other  children. 
Did  he  intend  this  entire  scheme  to  fail  If  his 
wife's  death  preceded  his?  We  think  not 
It  appears  that  the  will  was  made  In  Septem- 
ber, 187T;  that  the  testat<Mr's  wife  died  about 
the  year  l!-84;  and  that  the  testator  died 
in  November,  1893.  Thus  It  appears  that  the 
testator  preserved  the  will  for  nine  years 
after  the  death  of  his  wife,  and  left  It  to  take 
effect  upon  his  death.  If  he  Intended  the  en- 
tire scheme  of  the  will  to  depend  on  his 
wife's  survivorship,  it  Is  difficult  to  explain 
this  conduct.  But,  from  the  language  of  the 
will  itself,  we  are  entirdiy  satisfied  that  the 
bequests  and  devises  in  question  were  not 
intended  to  be  dependent  on  the  fact  of  the 
testator's  wife's  surviving  him.  The  bequest 
in  each  case  is,  in  the  first  instance,  absolute 
and  unqualified;  but  It  is  to  be  paid  by  the 
residuary  legatee  within  one  year  after  the 
death  of  the  life  tenant,  if  she  survive  the 
testator.  To  our  minds  it  seems  certain  that 
these  latter  conditi(Mis,  which  fc^ow  the  abso- 
lute gift,  are  not  conditions  affecting  the  gift 
itself,  but  simply  affecting  the  time  of  pay- 
ment The  testator's  purpose  was  evidently 
to  make  It  certain  that  in  case  of  his  wife's 
surviving  him  the  property  should  remain  in- 
tact during  her  life,  and  that  the  residuary 
legatee  should  have  a  year  after  the  death  of 
the  wife  to  make  these  payments.  If  he  de- 
sired to  make  all  these  bequests  contingent 
on  the  fact  of  his  wife's  outliving  him,  he 
could  easily  have  done  so  by  placing  the  con- 
dition In  its  natural  and  logrical  place,  thus, 
"If  my  wife  survive  me,  I  give,  etc.,"  as  was 
the  case  In  the  case  of  Gibson  v.  Seymour, 
102  Ind.  485,  2  N.  B.  305,  which  was  much 
relied  on  by  the  appellant.  See,  also,  Team- 
shaw's  Appeal,  25  Wis.  23. 

2.  The  court  was  also  right  la  construing 
^he  eighth  paragraph  of  the  will  as  vesting  an 
iil>solute  estate  In  the  respondent.     The  rule 

ris  well  settled  that  where  there  Is  a  devise  to 
-one  person  in  fee,  and.  In  case  of  his  death 
without  issue,  to  another,  the  death  referred 
i  to  is  death  during  the  lifetime  of  the  testator, 
■ '  unless  there  is  language  in  the   will  which 
gives  fair,  clear,  and  reasonable  ground  for 
'   saying  that  the  testator  had  a  different  inten- 
tion.    Washbon  v.  Cope,  144  N.  Y.  287,  39 
N.  B.  388;   Benson  v.  Corbln,  145  N.  Y.  351, 
40  N.  B.  11.    Judgment  affirmed. 


BRPBNBAOH  v.  OHIOAOO,  H.  &  ST.  P. 

RY.  00. 

(Sapreme  Coort  of  South  Dakota.     Hay  28. 

1806.) 

Costs— Attorxkt's  Feb. 
Under  Comp.  Laws,  {  C066.  pcrmittinK 
a  justice,  "on  such  terms  as  may  be  just,  and 
on  payment  of  costs,"  to  set  aside  a  judement 
by  default,  the  term  "costs"  includes  the  at- 
torney's fee  specified  in  section  0143. 

Appeal  from  circuit  court,  Hutchinson 
county;    E.  G.  Smith,  Judge. 

Acti(m  by  William  Erpenbaah  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany before  a  Justice  of  the  peace.  On  ap- 
peal to  the  circuit  court,  an  order  made  by 
the  Justice  was  reversed,  and  plaintiff  ap- 
peals.    Reversed. 

Hooper  &  Johnson,  for  appellant.  R.  B. 
Tripp,  for  respondent 

CORSON,  P.  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  of  the  circuit  coort 
vacating  and  setting  aside  an  order  of  a 
Justice's  court.  In  an  action  brought  by 
plaintiff  in  a  Justice  court,  a  Judgment  by  de- 
fault was  entered  in  favor  of  the  plaintiff. 
On  motion  of  defendant,  and  for  caose 
shovm,  an  order  was  made  that  the  defa.alt 
Judgment  be  vacated,  and  the  defendant  giv- 
en leave  to  answer  upon  the  payment  of 
costs.  The  costs  were  taxed  at  $12.35,  in- 
cluding $5  attorney's  fee.  The  defendant  of- 
fered to  pay  57.35,  but  declined  to  pay  the 
$5  attorney's  fee.  The  Jnstlee  court  there- 
upon made  a  second  ordbr,  denying  the  de- 
fendant's motion  to  open  the  default,  and  the 
defendant  served  and  filed  with  the  Justice 
a  notice  of  appeal  to  the  circuit  court,  but 
gave  no  undertaking  on  appeal  Upon  the 
notice  of  api>eal  was  Indorsed,  however,  the 
following  stipulation:  "Due  service  admit- 
ted, and  undertaking  for  costs  and  stay  is 
hereby  waived."  Signed  by  plaintiffs  attor- 
neys. On  the  trial  In  the  circuit  court  that 
court  made  the  order  from  which  this  appeal 
is  taken,  which  Is  as  follows:  "This  action 
having  been  regularly  brought  on  to  be  heard 
upon  defendant's  notice  of  trial  of  the  issues 
of  law  Involved  herein,  Hooper  &  Johnson 
appearing  tor  the  plaintiff,  and  R.  B.  Tripp 
for  the  defendant,  and  it  appearing  to  the 
court  that  the  Justice  from  whose  court  this 
appeal  Is  taken  ought  to  have  reeved  the 
defendant  from  the  default  Judgment  on  the 
payment  of  the  costs  it  offered  to  pay,  it  is 
adjudged  that  the  order  of  the  Justice  of  June 
21,  1805,  refusing  to  relieve  the  defendant,  be, 
and  the  same  hereby  is,  vacated  and  set 
aside,  with  costs  in  favor  of  the  defendant 

and   againsyt   said    plaintiff   taxed   at   

dollars.  It  is  further  ordered  and  adjudged 
tfiat,  upon  the  payment  ot  said  costs,  the 
case  be  transmitted  to  the  cotort  from  which 
this  appeal  is  taken."  Appellant  asserts  in 
his  abstract  that  a  motion  was  made  by  the 
plaintiff  and  respondent  on  the  appeal  to  the 
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circuit  conrt  to  dismiss  the  appeal,  for  the 
reason  tliat  no  undertaidng  was  filed.  This 
is  denied  by  the  appellant  in  this  appeal  by 
an  additional  abstract,  but,  as  we  do  not 
deem  it  necessary  to  decide  the  question  of 
the  regrularlty  of  the  appeal  taken  to  the  dr- 
cnit  court,  we  shall  not  attempt  to  settle  the 
disputed  facts  presented  by  the  two  ab- 
stracts. We  shall  assume,  for  the  purposes 
of  this  decision,  that  the  circuit  court  had 
Jurisdiction.  The  question  that  we  shall 
consider  is,  conld  the  justice  impose,  as  a 
condition  for  vacating  the  judgment  by  de- 
fault, and 'permitting  the  defendant  to  an- 
swer, the  payment  of  all  costs,  and  Include 
therein  an  attorney  fee  of  fo,  allowed  by  the 
statute?  The  last  clause  <yt  section  C065, 
Comp.  Laws,  proTides:  "The  court  may  also, 
otn  such  terms  as  may  be  just,  and  on  pay- 
ment of  costs,  relieve  a  itarty  from  a  judg- 
ment by  default,  taken  against  him  by  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect;  but  the  application  for  such  relief 
must  be  made  within  ten  days  after  the  en- 
try of  the  judgment,  and  upon  an  affidavit 
showing  good  cause  therefor."  It  will  be 
observed  that  a  Judgment  by  default  can  only 
l>e  vacated  upon  payment  of  costs.  By  a  pre- 
ceding clause  in  the  same  section,  it  is  pro- 
vided that,  when  an  adjournment  is  made 
iiecessary  by  an  amendment  to  the  pleadings, 
the  justice  may,  "in  his  discretion,  require, 
ns  a  condition  to  the  allowance  of  such 
amendment,  made  after  issue  joined,  the  pay- 
ment of  such  costs  to  the  adverse  party  as 
he  may  be  put  to  by  reason  of  such  adjourn- 
ment" In  this  clause  it  will  be  noticed  that 
the  costs  to  be  imposed  are  limited.  But  in 
the  clause  under  wldch  a  judgment  by  de- 
fault may  be  set  aside  the  justice  is  required 
to  impose  the  payment  of  costs  as  a  condi- 
tion, but  the  learned  counsel  for  the  respond- 
ent contends  that  the  amount  is  not  specified, 
and  that  the  costs  intended  by  this  clause  are 
merely  the  costs  of  opening  up  the  default; 
but  we  cannot  accede  to  this  view.  If  the 
legislature  intended  to  limit  the  costs  to  the 
mere  costs  of  setting  aside  the  Judgment,  it 
would  have  so  limited  the  amount,  as  it  had 
done  in  the  case  of  an  adjournment,  made 
necessary  by  an  amendment  to  the  pleadings. 
When  a  Judgment  by  default  has  been  en- 
tered, the  case  is  concluded,  and,  as  a  condi- 
tion to  granting  leave  to  answer  and  a  trial 
upon  the  merits,  it  seems  but  just  and  right 
that  the  costs  incurred  by  the  plaintiff  up  to 
the  time  the  motion  is  made  should  be  paid 
by  the  defendant.  It  is  conceded  by  re- 
spondent's counsel  that,  if  the  Justice  had 
omitted  to  impose  costs  as  a  condition  for 
setting  aside  a  judgment,  it  would  have  been 
error.  People  v.  O'Connell,  23  Cal.  281; 
Howe  V.  Mining  Co.,  2a  Cal.  73.  In  Leet  v. 
Grants,  36  Oal.  288,  and  Howe  v.  Mining  Co., 
supra,  it  was  held  that  the  condition  under 
a  statute  similar  to  the  one  we  are  consid- 
ering should  be  the  payment  of  all  costs  pre- 
vious to  the  motion  to  set  aside  the  judg- 


ment In  Bmerick  v.  Erause,  52  Wis.  858, 
9  N.  W.  IC,  the  supreme  court  of  Wisconsin 
says,  in  commenting  ui>on  the  decisions  on 
the  subject  of  costs:  "These  all  hold  that 
the  costs  are  the  expenses  incurred  by  a  par- 
ty in  the  prosecution  or  defense  of  an  action 
or  Judicial  proceeding,  and  that  they  consist 
of  the  fees  of  attorneys,  solicitors,  or  other 
offloers  of  the  court,  aud  such  disbursements 
as  are  allowed  by  law."  The  statute  of  this 
state,  upon  the  subject  of  costs  in  the  higher 
courts,  is  to  the  same  effect  The  last  clause 
of  section  5180,  Comp.  Laws,  reads  as  fol- 
lows: "But  in  civil  actions  there  may  be  al- 
lowed to  the  prevailing  party  upon  the  judg- 
ment certain  sums  by  way  of  indemnity  for 
his  expenses  In  the  action,  in  addition  to  the 
disbursements  now  allowed  by  law,  which 
allowances  are  termed  'costs.' "  And  section 
5187  provides  that  "when  allowed,  the  costs 
mentioned  in  section  5186  shall  be  as  fol- 
lows." Then  follow  certain  specified  sums 
as  attorney's  fees  in  the  action.  A  similar 
provision  is  made  for  an  attorney's  fee  by 
section  6143  In  Justice's  court  The  attor- 
ney's fee  Is  not,  in  terms,  denominated 
"costs,"  but  it  Is  clear,  from  the  language  of 
the  section,  that  it  was  Intended  to  be  treat- 
ed as  costs,  and  Included  in  the  Judgment  the 
same  as  the  other  costs  in  the  case. 

We  are  clearly  of  the  opinion,  therefore, 
that  the  term  "costs,"  as  used  in  section  6065, 
which  the  justice  Is  required  to  impose  as  a 
condition  for  setting  aside  the  judgment,  and 
permitting  the  defendant  to  come  in  and 
defend,  includes  the  attorney's  fee  specified 
in  section  6143.  These  conclusions  lead  to  a 
reversal  of  the  order  made  by  the  circuit 
court,  and  that  order  is  reversed. 


ROBERTS    V.    MINNEAPOLIS    THRESH- 

ING-MACH.  CO. 
(Supreme  Court  of  South  Dakota.     May  26, 

1896.) 

Phi  n'cjpai.  and  Agent— Contempokanbous  Aohbs- 

MK.NT-CoMMiasioss— Damages— Evidence. 

1.  A  written  contract  of  agency  for  the 
sale  of  machinery  on  commission  "in  the  imme- 
diate vicinity  of  S.  F.,  also  M.  county,  except- 
ing the  trade  tributary  to  J.,"  also  express^ 
reserved  the  right  to  sell  to  any  party  apply- 
ing to  the  {irincipal  at  its  home  office.  Held, 
that  orni  evidence  of  a  contemporaneons  parol 
stipulation  was  inadmissible  to  prove  that  the 
agency  was  eicluaive,  and  that  the  agent  was 
to  receive  commissions  on  all  sales,  no  matter 
whether  made  by  the  principal,  or  by  its  agents 
at  J.j  Id  territory  tributary  thereto. 

2.  An  agent  who  has  an  exclusive  contract 
for  the  sale  of  machinery  in  a  given  territory 
cannot  recover  his  commission  from  his  princi- 
pal for  n  sale  made  by  another  in  such  terri- 
tory, till  he  has  obown  that  he  himself  would 
have  made  the  sale,  or  that  he  performed,  in 
couuection  therewith,  the  requirements  im- 
posed npon  him  by  the  contract 

3.  To  entitle  him  to  more  than  nominal 
damages  for  the  violation  of  the  contract,  the 
acttial  detriment  occasioned  most  be  ahown  by 
competent  evidence,  and  with  reasonable  cer- 
tainty. 
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4.  A  trial  court  wUl  not  be  reversed  for  a 
failare  to  avrard  nominal  damages,  unless  it 
be  essential  to  the  determination  of  some  legal 
right  clearly  invaded  or  involved. 

5.  Statements  concerning  commlseions  in 
controversy,  written  to  an  agent  by  the  prin- 
cipal's secretary,  in  the  nature  of  admissions, 
are  incompetent,  without  proof  that  they  were 
within  the  scope  of  the  secretary's  authority. 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  W.  D.  Roberts  against  the  Min- 
neapolis Threshing-Machiue  Company  to  re- 
cover commissions  alleged  to  be  due  under  a 
contract  of  agency.  There  was  a  verdict  for 
-defendant,  and  from  an  order  denying  a  new 
trial  plaintiff  appeals.    Affirmed. 

C.  P.  Bates  and  D.  E.  Powers,  for  appel- 
lant   Joe  Klrby,  for  respondent 

FULJJBR,  J.  Plaintiff,  a  dealer  in  agricul- 
tural Implements,  brings  this  action  against 
the  defendant  a  manufacturer  of  th  resiling 
machinery,  to  recover  certain  commissions 
on  sales  made  by  other  persons,  as  damages 
'tor  an  alleged  vlolatloa  of  a  contract  where- 
by It  Is  claimed  that  plaintiff  became  the  sole 
agent,  with  exclusive  authority  to  sell  said 
machinery  within  the  territory  mentioned  in 
the  complaint  At  the  conclusion  of  plaintiff's 
evidence  the  court  directed  a  verdict  for  the 
defendant  and  this  appeal  is  by  the  plaintiff, 
from  an  order  overruling  a  motion  for  a  new 
trlaL 

By  the  terms  Oif  the  written  agreement,  ap- 
pellant was  constituted  a  soliciting  agent  of 
respondoit  for  the  purpose  of  obtaining  pur- 
chasers and  making  sales  of  threshing. separa- 
tors, engines,  attachments,  and  repairs,  sub- 
ject to  respondent's  approval,  "in  the  immedi- 
ate vicinity  of  Sioux  Falls,  also  Minnehaha 
county,  excepting  the  trade  tributary  to  Jas- 
per, Minnesota."  Respondent  expressly  re- 
served the  right  to  sell  to  any  party  applying 
to  the  company  at  its  home  office  in  Minne- 
apolis. As  the  only  recital  of  the  contract 
relating  to  the  territory  within  which  appel- 
lant should  operate  is  contained  in  the  fore- 
going quotation,  the  trial  court  declined  to 
construe  said  instrument  as  exclusive  in  its 
character,  and  denied  appellant's  request  to 
bare  the  question  submitted  to  a  Jury.  One 
of  the  ptirported  sales  complained  of  was 
made  by  the  company,  at  its  office  in  Minne- 
apolis, under  the  following  circumstances: 
Appellant  and  respondent  entered  into  an 
agreement  In  writing  by  which  Parker  &  Nel- 
son, of  Hartford,  Minnehaha  county,  were 
authorized  to  procure  purchasers  and  make 
sales  of  threshing  machines  under  the  direc- 
tion of  appellant  but  subject  to  the  approval 
of  respondent;  and  it  was  agreed  by  and  be- 
tween all  the  parties  that  said  Parker  &  Nel- 
son should  receive  from  respondent,  upon  all 
machinery  sold  and  paid  for,  a  commission  of 
IS  per  cent  Sni>sequently,  and  during  the 
life  of  appellant's  contract,  and  at  the  re- 
quest of  Parker  &.  Nelson,  who  called  at  the 
•fflce  ot  respondent,   in  the  city  of  Minne- 


apolis, a  fully-equipped  threablng  maefaine 
was  shipped  to  them,  at  Hartford,  as  a  sample 
to  be  exhibited  to  prospective  pnrchasers. 
Parker  &  Nelson  did  no  business  in  the  way 
of  finding  purchasers  or  irmMng  sales  of  ma- 
chinery in  Minnehaha  county,  bat  some 
months  after  receiving  the  sample  outfit  they 
took  the  same,  without  the  knowledge  or 
consent  of  respondent,  and  engaged  in  the 
threshing  bdsiness.  Later,  and  after  the 
threshing  season  was  over,  and  respondent 
had  learned  what  had  been  done  with  its  ma- 
chine, a  settlement  was  effected  with  Parker 
&  Nelson  in  the  city  of  Minneapolis,'  by  which 
a  small  amount  was  allow^ed  as  commission 
on  machinery  sold  by  Parker  &  Nelson  in 
Miner  county,  and  their  note  for  $1,800  was 
executed  and  delivered  to  respandent  no  part 
of  which  has  been  paid.  As  all  the  bnainesi 
was  transacted  directly  with  respondent.  In 
the  city  of  Minneapolis,  and  appellant  did 
nothing  with  reference  thereto,  it  is  unneces- 
sary to  determine  whether  the  final  adjust- 
ment oonstttuted  a  sale  by  respondent  to  Par- 
ker &  Nelson,  or  a  settlement  for  property 
wrongfully  converted.  In  tUha  event  there 
is  nothing  In  the  transaction,  viewed  la  the 
light  of  the  written  contract  between  appel- 
lant and  respondent  by  which  the  latter 
would  In  any  manner  become  liable  to  the 
torm&e.  To  adr^tlse,  exhibit  machinery,  and 
solicit  pnrcfaasem  thoeof,  subject  to  respond- 
«it's  approval,  are  a  flsw  of  the  nnmetoua 
requirements  imposed  by  the  contract  upon 
appellant,  in  order  to  entitle  him  to  20  per 
cent  of  the  purchase  price  when  iiie  same  is 
paid  in  cash  at  the  time  of  sale,  or  when  re- 
alized from  the  collection  of  deferred  pay- 
ments; and  the  theory  upon  which  appellant 
seeks  to  recover  20  per  cent  of  the  price  for 
which  the  above-mentioned  machinery  was 
sold  is  that  his  agency  for  Minnehaha  coimty 
was,  with  the  exceptions  specified  in  the  con- 
tract exclusive,  and  entitled  him  to  20  per 
cent  upon  all  sales,  by  whomsoever  made, 
therein.  From  a  careful  examination  tjt  that 
instnunent  we  are  of  the  opinion  Omt  the 
trial  court  correctly  concluded  that  there  Is 
nothing  contained  in  the  recitals  of  the  con- 
tract which  jTistifles  such  a  recovery. 

At  the  trial,  after  propounding  several 
questions  to  appellant  to  which  obJectiMis 
were  interposed  and  sustained,  his  counsel 
made  the  following  offer  upon  the  record, 
which  was  refused  by  the  court:  "We  offer 
to  show  by  this  witness  that  at  the  time  of 
entering  into  the  contract  he  had  a  convei^ 
sation  with  Mr.  Ned,  the  agent  of  the  com- 
pany, who  came  here  to  make  the  contract 
and  who  signed  it  for  the  company,  in  which 
Mr.  Neel  said  that  the  contract  provided 
for  the  exclusive  agency  for  the  sale  of  the 
threshing  machinery  specified  therein,  in 
Minnehaha  county,  excepting  trade  trlbo- 
tary  to  Jasper,  and  that  Mr.  Robots  should 
receive  from  the  company  a  eommisshm  of 
20  per  cent  on  l^e  sale  ot  sH  goods,  ex- 
cepting extras  and  reitairs,  made  In  this  ter- 
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ritoi7,  DO  matter  by  whom  made;  that  this 
conversation  took  place  at  the  time  the  writ- 
ten contract  was  made."  Assuming,  without 
deciding,  that  oral  evidence  of  a  contempo- 
raneous parol  stipulation  was  competent  to 
Ebow  that  It  was  the  intention  of  the  par- 
ties to  ^ve  appellant  the  exclusive  right  to 
solicit  sales  In  that  portion  of  Minnehaha 
county  not  tributary  to  the  village  of  Jas- 
per, U  by  no  means  follows  ttiat  appellant 
can,  by  parol,  inject  into  said  contract  an 
Inconsistent  agreement  upon  the  part  of  re- 
epondent,  by  which  it  is  bound  to  pay  ap- 
pellant 20  per  cent  upon  sales  made  by  it- 
self, in  strict  compliance  with  the  contract, 
or  by  its  Jasper  agents,  in  territory  tributary 
to  that  Tillage.  Such  testimony  would  fla- 
grantly violate  the  familiar  rule  that  "parol 
contemporaneous  evidence  is  Inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  writ- 
ten Instrument"  D.  M.  Osborne  &  Co.  v. 
Stringbam,  1  S.  D.  406,  47  N.  W.  408.  As  a 
precautionary  means  by  which  to  avoid  any 
misunderstanding,  respondent,  at  the  time 
of  making  the  contract  with  appellant,  re- 
quired him  to  assent  to  the  following  express 
provision:  "Our  contracts  are  Intended  to 
specify  the  exact  agreement  with  agents, 
and  we  'wlU  not  be  responsible  for  any  state- 
ment, promises,  or  representations  claimed 
to  have  been  made  to  them,  outside  of  this 
contract,  unless  the  same  is  in  writing  from 
us  or  our  contracting  agent." 

If  appellant's  right  to  sell  in  certain  ter- 
ritory is  exclusive,  there  is  certainly  nothing 
In  the  contract  by  which  the  amount  of 
damages,  in  case  of  a  breach  thereof,  is  an- 
ticipated, and  fixed  at  20  per  cent  of  the 
purchase  price  of  machinery,  by  whomso- 
ever sold,  and  the  true  measure  of  damages 
is  an  amount  which  will  compensate  appel- 
lant for  the  proximate  detriment  sustained 
thereby.  C!omp.  Laws,  S  4581.  Without  any- 
thing before  the  Jury  as  a  basis  for  the  com- 
putation of  compensatory  damages,  and  in 
the  entire  absence  of  evidence  tending  to 
show  tbat  in  any  event  appellant  would 
have  made  either  of  the  sales  complained 
of,  or  that  he  performed  any  act  with  refer- 
ence thereto,  mere  proof  of  the  violation  of 
the  contract  would  entitle  appellant  to  no 
more  than  nominal  damages,  to  allow  a  re- 
covery of  which  appellate  tribunals  will  not 
reverse  a  trial  court,  unless  it  be  essential 
to  the  determination  of  some  legal  right 
clearly  invaded  or  involved.  Olson  v.  Hun- 
timer  (S.  D.)  66  N.  W.  313;  2  Bnc.  PI.  & 
Prac.  535;  Benson  v.  Village  of  Waukesha, 
74  WlB.  31,  41  N.  W.  1017;  Lumber  Co.  v. 
Williams,  73  Mich.  86,  40  N.  W.  940;  Mc- 
Allister V.  Clement,  75  Cal.  182,  16  Pac.  775; 
McGauley  v.  McKeig,  8  Mont.  389,  21  Pac. 
22;  Williams  v.  Brown,  76  Iowa.  643,  41  N. 
W.  377.  On  principle,  there  is  no  material 
distinction  between  this  case  and  Waterman 
V.  Boltinghouse,  23  Pac.  195,  where  the  su- 
preme court  of  California  hold  that  "a  real- 
estate  broker,  who  has  a  contract  giving 
v.67N.w.no.5 — 39 


him  the  exclusive  right  to  sell  land  within  a 
certain  time,  cannot  recover  his  commissions 
of  his  employer,  who  sells,  himself,  within 
the  time,  without  the  agency  of  the  broker, 
unless  be  has  produced  a  purchaser  ready 
and  willing  to  buy  according  to  the  terms  of 
the  contract."  To  the  point  that  the  actual 
detriment  occasioned  must  be  shown  by  com- 
petent evidence,  and  with  reasonable  cer- 
tainty, in  order  to  entitle  appellant  to  any- 
thing more  than  faomlnal  damages,  see  Asso- 
ciation V.  Hart  (Wash.)  27  Pac.  468.  To  the 
same  effect  see  Machine  Co.  v.  Bryson,  44 
Iowa,  150;  Railway  Co.  v.  HIU.  51  Am.  Rep. 
642.  The  evidence  of  statements  made  by 
respondent's  secretary,  to  the  effect  that  he 
was  satisfied  that  the  sales  made  by  the  Jas- 
per ngpnts  to  parties,  some  of  whom  resided 
In  Mlnnehaiia  county,  belonged  to  appellant; 
that  he  had  written  said  agents,  requesting 
them  to  turn  over  said  commission;  and 
that.  In  any  event,  he  would  see  that  one- 
half  of  said  commission  was  turned  over  to 
appellant— was  in  the  nature  of  a  compro- 
mise, and  clearly  incompetent,  because  not 
shown  to  be  within  the  scope  of  his  authori- 
ty. Bank  v.  Oilman,  4  S.  D.  265,  56  N.  W. 
892.  As  the  record  contains  no  error  of 
which  the  appellant  can  rightfully  complain, 
the  order  appealed  from  is  affirmed. 


BEDFORD  V.  KISSICK  et  aL 
(Supreme  Court  of  South  Dakota.     May  26, 

1896.) 

Appeal  —  Record  —  Abstract — Garn  ishm  est  — 

Wnev  Epfeotdal— Patmbnt  op  Mosbt  to 

OpricBK— KsToppEi.  IN  Pais. 

1.  Where  an  appeal  is  from  the  order  de- 
nying a  motion  for  new  trial,  the  record  need 
not  show  a  judgment. 

2.  The  abstract  on  appeal  need  not  contain 
the  evidence  in  full,  by  question  and  answer,  as 
it  is  set  out  in  the  bill  of  exceptions. 

3.  A  garnishment  is  ineffectual  where  it 
does  not  appear  that  anything  is  due  the  judg- 
ment defendant  at  the  time  the  garnishment 
is  served. 

4.  Comp.  Laws,  pt  2,  c.  13,  {  6124,  provides 
that  after  the  rendition  of  a  judgment,  any  per- 
son indebted  to  defendant  in  execution  may  pay 
to  the  "sheriff"  the  amount  of  such  indebted- 
ness, or  so  much  as  is  necessary  to  satisfy  the 
execution,  and  the  sherifTs  receipt  shall  bo  a 
sufficient  discharge  therefor.  Section  6117 
makes  the  provisions  of  part  2,  c.  13,  relating 
to  the  levy  and  sale  or  delivery  of  personal 
property,  bo  far  as  the  same  are  applicable,  ap- 
ply to  executions  issued  by  a  justice  of  the 
peace.  Held,  that  section  5124  applies  to  pay- 
ments made  to  a  constable  on  an  execution  Is- 
sued by  a  justice  of  the  peace. 

5.  Where  an  execution  defendant  tells  his 
debtor  to  pay  the  amount  due  him  to  an  officer, 
and  he  does  so,  such  defendant  is  estoppea 
from  afterwards  claiming  the  money  so  paid. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  A.  J.  Plowman,  Judge. 

Action  by  William  J.  Bedford  against  John 
Klssick  and  Dennis  Quinn  to  recover  a  bal- 
ance due  on  a  contract  for  work  and  labor, 
commenced  In  justice's  court  and  taken  on  ap- 
peal by  defendants  to  the  clrcnlt  court,  which 


Digitized  by  VjOOQlC 


610 


67  NORTH WBSTlfiBN  REPORTBK. 


(8.  D 


directed  a  verdict  for  plaintiff.  From  an  or- 
der denying  a  motion  for  new  trial,  defend- 
ants appeal.     Reversed. 

J.  P.  Wilson,  for  appellants.  Joseph  B. 
Moore,  for  respondent 

CORSON,  P.  J.  This  was  an  action  origi- 
nally commenced  in  a  Justice  court  to  re- 
cover ?55,  the  balance  due  on  contract  for 
work  and  labor.  After  a  trial  in  the  Justice 
court  the  case  was  appealed  to  the  circuit 
court,  and  that  court  directed  a  verdict  for 
the  plaintiff.  From  an  order  denying  a  new 
trial  defendants  appeaL 

The  respondents  malce  a  preliminary  objec- 
tion that  the  record  discloses  no  Judgment  in 
the  case.  But  this  Is  not  necessary  when 
the  appeal  is  from  the  order  only  denying  a 
motion  for  a  new  trial.  An  order  granting 
or  denying  a  new  trial  is  an  appealable  or- 
der. Comp.  Laws,  i  5236,  subd.  3.  And  if 
the  order  denying  a  new  trial  is  reversed,  its 
effect  is  to  vacate  the  Judgment  if  any  has 
been  entered.  Thompson  v.  Smith,  28  Cal. 
528;  Kower  v.  Gluck,  33  CaL  401;  Bronner 
V.  Wetzlar,  55  Cal.  410;  Gross  v.  Kelleher,  80 
Cal.  519,  22  Pac.  293.  Respondent  further 
contends  that,  as  the  abstract  does  not  con- 
tain the  evidence  in  full  as  contained  in  the 
bill  of  exceptions,  it  ought  to  be  disregarded. 
And  counsel  files  an  additional  abstract  show- 
ing that  in  the  bill  of  exceptions  the  evidence 
was  set  out  by  question  and  answer.  The 
learned  counsel  has  evidently  misconceived 
the  purpose  and  object  of  an  abstract.  The 
theory  of  an  abstract  is  that  it  shall  bring 
before  the  court,  in  as  brief  and  succinct  a 
form  as  possible,  so  much  of  the  bill  of  ex- 
ceptions as  may  be  necessary  to  enable  this 
court  to  decide  the  points  in  controversy. 
Rule  12  prescribes  the  method  of  setting  out 
the  various  proceedings,  and  contains  this  im- 
portant suggestion:  "Preserve  everything  ma- 
terial to  the  question  to  be  decided,  and  omit 
everything  else."  It  is  rarely  necessary  to 
present  the  evidence  by  question  and  answer 
in  an  abstract,  unless  in  the  case  of  ques- 
tions objected  to,  or  which,  for  some  other 
reason,  become  Important.  The  counsel  for 
the  appellant  in  this  case  has  followed  the 
rules  of  the  court  closely,  and  has  presented 
a  clear  and  succinct  statement  of  the  facts 
necessary  to  present  the  questions  to  be  de- 
cided by  this  court. 

The  defendants  denied  the  allegations  In 
the  complaint,  and  set  up  as  a  defense  that 
one  Campbell  recovered  Judgment  against 
the  plaintiff  In  a  Justice's  court,  and  that  un- 
der an  execution  issued  upon  that  Judgment 
the  constable  levied  upon  the  indebtedness 
sued  upon  in  this  action,  and  that  the  de- 
fendants paid  the  amount  due  the  plaintiff 
to  said  constable,  who  applied  the  same  in 
satisfaction  of  his  said  execution  and  re- 
turned the  same  fully  satisfied.  On  the  trial 
the  defmdants  proved  the  f&cts  alleged  as  to 
the  execution  and  proved  an  attempted  levy 


of  the  same.  The  execution  was  issued 
June  12th,  and  on  the  same  day  the  constable 
served  the  same  upon  the  defendants,  but 
the  defendants  declined  to  make  any  state- 
ment of  their  indebtedness  to  the  plaintUC. 
The  execution  was  renewed  July  11th,  and 
August  10th,  as  provided  by  sectlou  C116, 
Comp.  Laws,  and  on  August  27th  the  de- 
fendants paid  the  said  constable  $G0.  the 
amount  due  the  plaintiff  from  them  on  bis 
contract,  and  the  execution  was  returned  sat- 
isfied. 

It  appeared  from  the  evidence  that  at  tbe 
time  the  execution  was  issued  the  plaintiff 
was  erecting  a  building  for  the  defendants 
under  a  special  contract,  which  was  not  com- 
pleted until  some  time  after  the  attempted 
levy.  Some  work  had  been  done  on  the  con- 
tract when  the  constable  levied  the  execution; 
but  the  defendants  were  unable  to  State,  as 
he  had  not  completed  his  contract,  that  tbere 
was  anything  due  plaintiff  at  the  time  of  tbe 
levy.  No  other  or  further  levy  was  naade 
by  the  constable  under  his  execution.  It  not 
appearing  on  the  trial  that  anything  was 
due  from  the  defendants  to  tbe  plaintiff  wben 
the  attempted  levy  was  made,  the  levy 
would  seem  to  have  been  Ineffectual  As  a 
general  rule  a  garnishment  or  levy  can  reach 
nothing  beyond  moneys  actually  due  tbe 
Judgment  debtors  at  the  time  the  garnishment 
was  served.  Freem.  Ex'rs,  J  164;  Webber 
V.  Bolte,  51  Mich.  115,  16  N.  W.  25T;  Thomas 
V.  Gibbons,  61  Iowa,  50,  15  N.  W.  593. 

But  appellant  contends  that,  If  the  levy  Vras 
ineffectual,  the  payment  by  the  defendants  of 
the  money  due  the  plaintiff,  to  the  constable, 
upon  the  execution,  as  provided  in  section 
5124,  discharged  the  defendants  from  fur- 
ther liability.  That  section  reads  as  follows: 
"After  the  rendition  of  the  Judgment,  any 
person  indebted  to  the  defendant  In  execution 
may  pay  to  the  sheriff  the  amount  of  such 
indebtedness,  or  so  much  thereof  as  is  neces- 
sary to  satisfy  the  execution,  and  the  sherifTs 
receipt  shall  be  a  sufficient  discharge  there- 
for." By  section  6117,  Comp.  Laws,  the  pro- 
visions of  chapter  13,  pt  2  (which  embraces 
section  5124),  relating  to  the  levy  and  sale  or 
delivery  of  personal  property,  so  far  as  tbe 
same  are  applicable,  are  made  to  apply  to 
executions  Issued  by  a  Justice  of  the  peace. 
Under  tbe  provisions  of  the  last  section,  we 
think  section  5124  is  applicable  to  payments 
made  to  a  constable  upon  an  execution  Is- 
sued by  a  Justice  of  the  peace.  This  being 
so,  the  payment  by  the  defendants  to  the  con- 
stable, and  applied  upon  the  execution  in 
which  this  plaintiff  was  the  defendant,  was 
a  valid  payment  of  the  plaintiff's  claim,  and 
the  defendants  were  therefore  relieved  from 
any  further  liability  to  the  plaintiff. 

It  further  appears  from  the  evidence  on 
the  part  of  defendants,  and  is  undisputed,  that 
prior  to  the  payment  of  tbe  money  to  tbe 
ofllcer  Mr.  Kissick  had  a  conversation  with 
the  plaintiff  as  to  the  payment  of  this  mcney 
over  to  the  oflBcer,  and  the  plaintiff  told  him 
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to  pay  It  ovei'  to  him.  The  plaintiff  would 
therefore  be  estopped  from  claiming  the 
money  so  paid  over  by  bis  direction.  It  is 
quite  dear,  therefore,  that  the  court  erred  in 
directing  a  verdict  for  the  plaintiff,  and  the 
order  of  the  circuit  court  denying  a  new 
trial  Is  reversed,  and  a  new  trial  ordered. 


STATE  T.  AYERS. 

(Snpreme  Court  of  South  Dakota.     April  24, 

1896.) 

OoNaTITGTIOSIAI.  LaW  —  QkAKD  JuRT — HODIPICA- 

Tiox— Seddction—  Corkoboratino  Etidbxce. 

1.  Laws  1895,  c.  64,  authorizing  the  sev- 
eral courts  of  the  state  "to  hear,  try  and  de- 
termine prosecutions  npon  information,  for 
crimes,  misdemeanors  and  offenses"  theretofore 
triable  on  indictment  only,  embracps  bnt  a  sin- 
gle subject,  and  fa  not  in  violation  of  Const 
art.  3,  (  21,  which  provides  that  "no  law  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title." 

2.  Such  act  is  within  Const,  art.  6,  S  10, 
which  provides  that  "the  grand  jury  may  be 
modified  or  alwlished  by  law." 

3.  On  trial  for  seduction  it  appeared  that 
defendant  first  met  the  prosecuting  witness 
late  in  the  year  1894;  that  he  frequently  es- 
corted her  to  places  of  public  worship  and  social 
entertainments,  and  informed  her  uiat  he  was 
keeping  company  with  no  other  young  lady; 
that  they  had  associated  thus  to  the  last  of 
February,  1895,  when  accnsed  temporarily  left 
the  state;  that  during  his  absence  for  Ave 
months  the  prosecuting  witnee>s  had  no  other 
male  attendant;  and  that  npon  his  return  to  the 
state  accnsed  renewed  his  attentions,  and  soon 
afterwards  accomplished  her  ruin.  BM,  that 
the  corroborating  evidence  was  sufficient  to  sus- 
tain the  verdict  that  the  offense  was  accomplish- 
ed under  a  promise  of  marraige. 

Error  to  circuit  court,  Beadle  county:  J.  O. 
Andrews,  Judge. 

Charles  Ayers  was  prosecuted  for  and  found 
guilty  of  the  crime  of  seduction.  From  a 
judgment  of  conviction,  defendant  brings  er- 
ror.   Affinned. 

T.  H.  Null  and  F.  E.  Grant,  for  plaintiff  In 
error.    John  Wood,  for  the  State. 

PULLER,  J  Upon  a  valid  and  duly  veri- 
fied Information  traversed  by  a  plea  of  not 
guilty,  plaintiff  In  error  was  prosecuted  for 
and  foimd  guilty  of  the  crime  of  seduction  un- 
der a  promise  ot  marriage,  and  from  a  judg- 
ment of  conviction  error  is  brought  to  this 
court 

It  is  said  that  chapter  B4,  I^ws  189.5,  au- 
thorizing prosecutions  upon  Information,  em- 
braces more  than  one  subject,  and  therefore 
contravenes  section  21,  art  3,  of  our  con- 
stitution, i  and  that  the  provisions  of  the  stat- 
ute are  unauthorized  and  void,  under  section 
10  of  article  6,  which  provides  "that  the 
grand  jury  may  be  modified  or  abolished  by 
law."  No  dalm  is  made  that  the  subject  of 
the  act  Is  not  dearly  expressed  In  the  title, 

t  Const,  art  3,  (  21,  provides  that  "no  law 
•hall  embrace  more  than  one  subject  which 
•hall  be  expreased  in  the  title." 


or  that  the  numerous  sections  of  the  statute 
are  In  any  manner  inconsistent  therewith.  To 
effect  a  specific  and  clearly  defined  change  in 
criminal  procedure  Is  the  sole  object  and 
purpose  of  the  act;  and  all  Its  auxiliary  provi- 
sion are  merely  Incidental  to  the  single  sub- 
ject namely,  to  authorize  the  several  courts 
of  the  state  "to  hear,  try  and  determine  pros- 
ecutions upon  information,  for  crimes,  mis- 
demeanors and  offenses"  heretofore  triable  In 
the  drcnlt  court  upon  Indictment  only.  In 
order  to  confer  such  power  the  system  is 
so  modified  that  the  court  may  In  Its  discre- 
tioii  proceed  without  the  aid  of  a  grand  jury. 
The  subject  being  single,  the  provisions  to 
fully  accomplish  the  object  Involved  may  be 
multifarious.  Suth.  St  Const  p.  93;  State  v. 
Morgan,  2  S.  D.  32,  48  N.  W.  314;  State  v. 
Becker,  3  S.  D.  29,  51  N.  W.  1018.  In  our 
opinion  the  act  Is  safely  within  the  constitu- 
tional provision  by  which  the  legislature  Is 
expressly  authorized  to  modify  or  abolish  the 
grand  jury. 

The  remaining  question  and  point  most 
strenuously  urged  and  confidently  relied  upon 
by  counsel  for  plaintiff  In  error  is  the  insuffl- 
ciency  of  the  corroborating  testimony.  That 
the  accused  had  Illicit  Intercourse  with  the 
prosecuting  witness  at  the  time  and  place 
charged  in  the  information,  as  a  result  ot 
which  she  became  pregnant,  was  clearly  es- 
tablished at  the  trial  by  undisputed  testi- 
mony, and  the  evidence  submitted  to  the  jury 
upon  the  question  of  previous  chaste  charac- 
ter was  entirely  suffident  to  establish  that 
averment  of  the  information.  Though  the 
prosecutrix  is  the  daughter  of  a  farmer,  she 
was  residing  In  the  City  of  Huron  for  the 
purpose  of  attending  the  public  schools,  and 
was  evidently  endeavoring  to  prepare  herself 
to  teach  in  the  country.  Before  forming  the 
acquaintance  of  the  accused  no  one  had  at- 
tended her  in  the  character  of  a  suitor.  In 
fact  he  is  the  only  young  man  from  whom 
she  had  ever  received  any  attention.  She 
seems  to  have  Impressed  all  who  had  occa- 
sion to  observe  her  dally  walk  with  the  Idea 
that  she  was  a  modest  conscl«iUous,  and  ex- 
emplary school  girl,  and  the  story  of  her 
calamity  and  her  commendable  demeanor  up- 
on the  witness  stand,  as  Indicated  by  a  can- 
did, conservative,  and  straightforward  recital 
of  the  acts  and  declarations  of  the  accused, 
by  which  she  was  induced,  under  a  promise  of 
marriage,  to  yield  all  to  his  vitiating  em- 
braces, must  have  been  favorably  received 
and  observed  by  the  jury.  So  long  as  mo- 
tive, environment,  station  In  life,  and  consid- 
erations innumerable  prompt  the  action  of  the 
human  mind,  affianced  lovers  will  conform  to 
no  hifiexlble  rule  of  conduct  or  code  of  social 
ethics,  from  which  the  world  may  read  the 
terms,  conditions,  or  existence  of  a  matri- 
monial alliance,  and  the  drcumstances  of 
each  particular  case  must  measurably  govern. 
E^r  obvious  reasons,  the  deportment  of  one 
who  has  in  bad  faith  entered  into  a  contract 
of  marriage  without  any  Intention  to  per- 
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form  the  same  may  be  tbe  sole  occasion  for 
conduct  upon  the  part  of  himself  and  the  in- 
jured -woman  unlilce  that  of  ordinary  loTers. 
It  appears  from  tbe  uucontroTerted  evidence 
in  this  case  that  late  in  the  year  1894  the 
prosecuting  witness  first  met  and  formed  the 
acquaintance  of  the  accused,  at  a  public  meet- 
ing of  the  Young  Men's  Christian  Association, 
from  which  he  accompanied  ber  to  the  home 
of  tbe  county  treasiirer,  with  whose  family 
she  at  that  time  resided.  Thereafter  he  fre- 
quently escorted  her  home  from  places  of 
public  worship,  church  sociables,  etc.,  and  in- 
formed hei  that  he  was  Iceeping  company 
with  no  other  young  lady.  For  the  purpose 
of  assisting  her  to  secure  a  school,  he  at  one 
time  took  ber  to  a  neighboring  Tillage.  Fre- 
quently he  arranged  to  take  her  to  various 
places,  and  afterwards,  by  some  pretense  or 
excuse,  explained  his  reason  for  disappoint- 
ing her.  From  the  time  of  their  first  meet- 
ing up  to  tbe  last  of  February,  1895,  when  he 
temporarily  left  the  state,  they  had  associat- 
ed together  in  the  manner  above  indicated, 
and  he  had  accompanied  her  from  public 
meetings  to  her  place  of  abode  upon  at  least 
twelve  occasions.  During  his  absence  of  five 
months  she  had  no  other  male  attendant,  al- 
though no  correspondence  passed  between 
them.  Immediately  upon  his  return  he  sought 
her  out,  renewed  his  attentions,  and  soon  af- 
terwards accomplished  her  ruin.  It  is  abim- 
dantly  shown,  by  the  testimony  of  numerous 
reputable  persons,  that  the  prosecuting  wit- 
ness received  from  the  accused  all  the  at- 
tention that  is  disclosed  by  her  evidence,  and 
we  cannot  say  upon  all  the  facts  and  circum- 
stances that  the  jury  was  unjustified  in  con- 
cluding that  the  confessed  intercourse  with  a 
woman  of  previous  cliaste  character  was  ac- 
complished under  a  promise  of  marriage.  In 
our  opinion  there  Is  corroborating  evidence 
snlBclently  tending  to  connect  the  accused 
with  tbe  commission  of  the  offense,  and  that 
his  guilt  beyond  a  reasonable  doubt  stands 
proved.    Tbe  Judgment  is  affirmed. 


FURROW  V.  ZOLLARS,  Sheriff. 

(Supreme  Court  of  South  Dakota.     April  24, 
1896.) 

BXEMFTIONS — NOTIOK  OF  CLAIM. 

Under  Comp.  Laws  f  5135  as  amended 
by  Laws  1893,  c.  19,  providing  that  upon  a 
levy  upon  personal  property  the  debtor  must 
claim  the  bene6t  of  his  exemptions  within  five 
days  after  notice  of  the  levy,  the  time  for 
making  such  claim  is  not  extended  by  the  pen- 
dency of  replevin  by  a  tiiird  person  to  recover 
tbe  property  levied  upon,  and  to  which  the 
debtor  is  not  a  party. 

Appeal  from  circuit  conrt,  Pennington  coun- 
ty;   William  Oardner,  Judge. 

Action  by  Calvin  Furrow  against  Lafayette 
ZoUaiB,  sheriff,  to  recover  the  value  of  cer- 
tain property  claimed  to  be  exempt  which 
had  been  seized  and  sold  under  execution. 


There  was  judgment  for  defendant  and  plain- 
tiff appealed.    Affirmed. 

Schrader  &  Lewis,  for  appellant  Chaus- 
cey  L.  Wood  and  Charles  J.  Buell,  for  re- 
spondent. 

FULLER,  J.  This  appeal  is  from  an  order 
sustaining  a  demurrer  to  the  complaint  of  a 
Judgment  debtor  in  an  action  against  a  sher- 
iff, to  recover  the  value  of  twenty-five  head 
of  cattle  claimed  to  be  exempt,  and  wbicli 
were  seized  and  sold  tmder  an  execution. 
The  facts  essential  to  a  determination  of  the 
only  question  of  law  presented  are  as  fol- 
lows: On  the  6th  day  of  September,  1S93, 
respondent  seized  and  took  into  bis  posses- 
sion, under  an  execution  directed  against  the 
property  of  appellant,  one  hundred  bead  of 
cattle.  Claiming  to  be  the  owner  of  and  en- 
titled to  the  immediate  possession  of  the  cat- 
tle thus  seized,  Martha  E.  Furrow  commen- 
ced an  action  in  claim  and  delivery  against 
respondent,  by  virtue  of  which  said  cattle 
were  taken  by  the  coroner  from  the  pos- 
session of  respondent  sherifC  and  delivered 
to  the  plaintiff  therein,  on  the  9tb  day  of 
September,  1893.  Upon  the  trial  which  took 
place  on  the  7th  day  of  June,  1S94,  Martha 
B.  FtuTow  was  adjudged  to  be  the  owner 
and  entitled  to  tbe  immediate  possession  of 
seventy-five  head  of  the  cattle,  and  tbe  re- 
maining twenty-five  head  were  foimd  to  be 
the  property  of  the  judgment  debtor,  to  the 
Immediate  possession  of  which  respondent 
herein  was  adjudged  to  be  entitled  by  virtue 
of  the  seizure  thereof  on  the  8th  day  of 
September,  1893,  under  the  execution  above 
mentioned.  After  the  entry  of  judgment  in 
the  claim  and  delivery  action  and  prior  to  the 
redelivery  of  the  twenty-five  bead  of  cattle 
to  the  respondent  sheriff,  which  occnrred  on 
the  3d  day  of  July,  1894,  and  also  upon  the 
day  Immediately  following  said  redeliveiy, 
appellant  as  the  head  of  a  family  and  in  the 
form  contemplated  by  statute,  claimed  said 
property  as  exempt  and  demanded  that  tbe 
levy  thereon  be  released. 

Nine  months  having  intervened  since  tbe 
levy  and  the  date  of  written  notice  thereof, 
appellant's  claim  for  exemptions  was  dis- 
regarded by  respondent  and  the  property 
was,  by  order  of  the  court,  duly  adrertised 
and  sold,  and  the  proceeds  were  applied  to 
the  satisfaction  of  the  judgment  upon  which 
said  execution  was  issued.  As  the  property 
was  taken  from  the  sheriff  by  the  plaintiff 
in  the  action  in  claim  and  delivery,  before 
the  expiration  of  the  five  days  allowed  ap- 
pellant by  the  statute,  within  which  to  claim 
his  exemptions,  his  counsel  maintain  that 
no  demand  was  necessary  during  the  pen- 
dency of  said  action  and  that  tbe  claim  was 
made  in  time.  Upon  the  undoubted  theory 
that  the  exemption  right  is  a  personal  privi- 
ledge  which  may  be  waived,  courts  have 
with  obvious  propriety  held,  that  the  claim 
must  be  made,  if  at  all,  by  the  debtor  or  hi« 
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authorized  representative,  within  a  reasona- 
ble time.  Many  perplexing  questions  as  to 
the  respective  duties  of  the  debtor  and  the 
levying  officer  tiave  been  obviated  by  the 
•wise  provisions  of  our  statute, — Section  513.5 
of  the  compiled  laws,  as  amended  by  chapter 
19  of  the  laws  of  1893  which  provides  as  fol- 
lows: "In  all  cases  of  attactunent  or  levy  upon 
personal  property  by  a  sheriff,  constable  or 
other  officer,  be  must  give  written  notice 
thereof  and  a  list  of  the  property  to  the 
debtor,  his  attorney,  agent  or  wife,  or  fail- 
ing conveniently  to  find  either,  to  such  child 
as  is  described  in  section  5133,  or  to  any 
person  In  possession;  and  the  debtor  or  such 
other  person  for  him,  mnst  claim  or  demand 
the  benefit  of  these  exemptions  within  five 
days  ajfter  such  notice  from  the  officer." 

The  salutary  effect  of  this  provision  is  to 
require  the  officer  to  apprise  the  debtor  of 
his  rights,  and  to  fix  a  reasonable  time  there- 
after within  wliich  the  same  mnst  be  exer- 
cised. Ordinarily  a  determination  of  what 
constitntes  reasonable  time,  requires  a  con- 
sideration of  all  the  facts  and  clrcimistances 
of  a  case,  and  whether  the  matter  is  for  the 
determination  of  the  court  or  for  the  Jury, 
is  a  question  which  lias  occasioned  much  con- 
flict of  anthority.  At  the  time  the  notice 
of  levy  was  served  appellant  knew  that  he 
was  tlie  owner  of  twenty-flve  head  of  the 
cattle,  and  is  charged  with  the  Imowledge  of 
his  right  to  make  a  claim  for  exemptions. 
Not  being  a  party  to  the  action  in  claim  and 
delivery  he  was  in  no  manner  bound  to  take 
notice  of  any  of  the  proceedings  therein,  and 
in  the  absence  of  evidence  there  is  no  pre- 
sumption of  a  knowledge  upon  his  part,  that 
the  property  had  been  taken  out  of  the  pos- 
session of  respondent.  In  no  manner  did  that 
action  prevent  the  making  of  a  valid  and 
timely  claim  for  exemptions,  by  virtue  of 
wliich  the  levying  officer  would  have  been 
rendered  liable  in  case  of  a  subsequent  sale 
of  the  property  under  the  execution. 

To  hold,  under  such  circumstances,  tliat  a 
judgment  debtor  and  owner  of  personal  prop- 
erty presumptively  subject  to  execution,  may 
wait  nearly  a  year  before  taking  the  first 
step  toward  the  exercise  of  his  privilege, 
would  be  to  pervert  the  statute  by  wlilch 
the  exemption  right  is  created.  The  rule  is, 
that  "the  claim  must  be  made  in  the  manner 
and  within  the  time  required  by  the  law  of 
the  state  as  expressed  in  its  statutes,  or  in 
the  decisions  of  its  Courts."  1  Freem.  Bx'ns, 
214;  Alden  v.  Teoman,  29  HI.  App.  53.  The 
judgment  of  the  trial  court  entered  upon  the 
order  sustaining  the  demurrer  is  affirmed. 


STATE  ex  rel.  WOOD  v.  SHELDON. 

(Supreme  Court  of  South  Dalcota.     May  6, 

1896.) 

PCBI-IC    OfFICB— FlLMNO    OF    VaCASCT  -ReOSNTS 

OP   Educatiox. 
1.  Const.  Art  14,  {  8,  provides  that  "the 
State  Univetsity    *    *    *    ahall  be  under  the 


control  of  a  board  of  nine  members  appointed 
by  the  governor  and  confirmed  by  the  senate, 
to  be  designated  the  'Regents  of  Biducation.' 
They  shall  hold  their  office  for  six  years,  three 
retiring  every  second  year."  Beld  that,  there 
being  no  provision  for  their  holding  over,  the 
term  of  a  regent  is  alwolutely  fixed  at  six  years, 
and  at  its  expiration,  unless  his  snocessor  has 
been  appointed,  the  office  becomes  vacant. 

2.  Laws  1890,  c.  6,  §  1,  enacted  to  carry  in- 
to effect  the  provision  of  the  constitution  re- 
specting regents  of  education,  having  failed  to 
provide  for  the  future  appoiutmeut  of  regents, 
or  for  the  filling  of  vacancies  in  the  board,  and 
having  so  fixed  the  terms  of  its  members  that 
they  expire  in  even-numbered  years,  when  the 
senate  is  not  in  session,  vacancies  caused  by 
the  expirations  of  such  terms  are  to  be  filled 
by  the  governor,  under  the  general  provisions  of 
Const  art  4,  g  8,  that,  "when  an  office  stiall, 
from  any  cause,  become  vacant,  and  no  mode 
is  provided  by  the  constitution  or  law  for  filling 
such  vacancy,  the  governor  shall  have  power  to 
fill  such  vacancy  by  appointment." 

Information  in  the  nature  of  quo  warranto, 
diarging  the  defendant,  E.  T.  Sheldon,  with 
usurpation  of  the  office  of  regent  of  education, 
and  praying  an  injunction  to  restrain  him 
from  exercising  the  duties  of  such  office.  Ap- 
plication denied. 

John  Wood,  State  Atty.,  C.  S.  Palmer,  and 
Mathews  &  Murphy,  for  plaintiff.  Cheever  & 
Hall,  for  defendant 


CORSON,  P.  J.  This  is  an  original  infor- 
mation in  the  nature  of  quo  warranto, 
brought  in  this  court  under  the  provisions  of 
section  5348,  Comp.  Laws.  It  is  alleged  in 
the  complaint  that  the  defendant  has  usurped, 
intruded  into,  and  unlawfully  assumed  to  ex- 
ercise, the  duties  of  the  office  of  regent  of 
education,  and  the  state  demands  Judgment 
against  said  defendant,  declaring  him  not  to 
be  a  legal  member  of  the  board  of  regents  of 
education,  and  not  entitied  to  act  as  a  mem- 
t>er  thereof.  The  plaintiff  also  prays  for  an 
injunction  restraining  said  defendant  from 
acting  as  a  member  of  said  board.  Upon  the 
complaint,  and  affidavits  filed  therewith,  an 
order  was  Issued,  requiring  the  defendant  to 
show  cause  why  an  injunction  should  not  be 
granted,  as  prayed  for.  On  the  return  day 
the  defendant  appeared,  and  presented  affi- 
davits, from  which  it  appears  that  he  was 
appointed  to  the  office  of  regent  of  education 
by  the  Honorable  Charles  H.  Sheldon,  govern- 
or of  the  state  of  South  Dakota,  and  was 
commissioned  by  said  governor,  by  a  commis- 
sion bearing  date  the  12th  day  of  March,  1896, 
and  that  he  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  regent  of 
education,  and  that  the  acts  complained  of 
were  done  by  him  as  such  appointed  regent 
of  education.  It  farther  appears,  from  the 
affidavits  on  the  part  of  the  defendant,  that 
on  the  1st  day  of  March,  1896,  the  term  of 
office  as  regent  of  F.  O.  Hale  expired,  and 
tliat  the  defendant  was  appointed  regent  by 
the  governor  in  place  of  said  Hale,  to  fill  the 
vacancy  caused  by  the  expiration  of  the  term 
ot  office  of  said  Hale.    As  the  facts  stated  In 
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the  affidavits  on  the  part  of  the  defendant  as 
to  the  expiration  of  the  term  of  office  of  said 
Hale,  and  the  appointment  of  the  defendant 
by  the  governor,  and  the  issuance  to  him  of 
a  commission,  is  not  denied,  the  only  ques- 
tion necessary  to  be  considered  is,  was  the 
defendant  duly  appointed  a  regent  of  educa- 
tion? 

To  determine  the  legality  of  the  appoint- 
ment of  the  defendant,  two  questions  pre- 
sent themselves  for  our  determination:  First 
The  term  of  office  of  Hale  having  expired, 
and  no  person  liaving  been  appointed  and 
confirmed  by  the  senate,  prior  to  the  expira- 
tion of  his  term,  to  fill  said  office,  can  said 
Hale,  under  the  constitution  'and  laws  of  this 
state,  Iiold  over  until  a  successor  Is  appointed 
and  cx>nflrmed  by  the  senate?  Second.  If  be 
cannot  so  hold  over,  and  ceased  to  be  a  mem- 
ber of  the  board  on  March  1,  1S96,  was  the 
governor  authorized  to  appoint  and  commis- 
sion the  defendant,  as  regent,  to  fill  the  place 
made  vacant  by  the  expiration  of  the  term  of 
said  Hale?  The  authorities  seem  to  be  quite 
uniform  In  holding  that,  upon  the  expiration 
of  an  officer's  term,  unless  he  Is  authorized  by 
law  to  hold  over,  his  rights,  duties,  and  au- 
thority as  a  public  officer  must,  ipso  facto, 
cease.  Territory  v.  Hauxhturst,  3  Dak.  205, 
14  N.  W.  4.32;  King  v.  McLure,  84  N.  C.  153; 
Badger  v.  U.  S.,  93  U.  S.  599;  People  v. 
Tleman,  30  Barb.  193;  People  v.  Baine,  6  CaL 
510;  19  Am.  &  Eng.  Enc.  Law.  p.  434;  Me- 
chem.  Pub.  Off.  {  386.  The  constitution  of 
this  state  creates  the  office  of  regent  of  edu- 
cation, and  fixes  definitely  their  term  of  office. 
Section  3,  art.  14,  provides  that  "they  [the 
regents]  shall  hold  their  office  for  six  years, 
three  retiring  every  second  year."  It  will  be 
observed  that  by  the  constitution  the  full 
term  is  definitely  fixed  at  six  years.  No  pro- 
vision of  the  constitution  has  been  called  to 
our  attention  indicating  tliat  the  framers  of 
that  Instrument  intended  the  incumbent  of 
the  office  of  regent  to  hold  over  until  his  suc- 
cessor should  be  appointed  and  qualified. 
But,  on  the  contrary,  the  framers  of  the  con- 
stitution have  clearly  indicated,  by  the  provi- 
sions fixing  the  terms  in  such  manner  that 
three  shall  retire  every  second  year,  ttiat  they 
did  not  intend  to  confer  upon  the  Incumbent 
the  right  to  exercise  the  duties  of  the  office 
after  his  term  expired.  Any  other  construc- 
tion would  lead  to  a  subversion  of  the  plan 
adopted  in  the  constitution  for  the  regular 
succession  of  regents  on  the  board.  Our  opin- 
ion is,  therefore,  that  when  Mr.  Hale's  term 
expired  on  March  1,  1896,  he  ceased  to  be  a 
regent,  and  his  power  and  authority  to  act 
as  such  then  terminated,  and  thereafter  the 
office  was  vacant,  until  filled  by  the  govern- 
or by  the  appointment  of  the  defendant 
There  being  no  person  after  March  Ist  legally 
authorized  to  perform  the  duties  of  the  office, 
and  the  office,  therefore,  being  vacant  on 
March  12th,  it  was  the  duty  of  the  governor 
to  fill  tlie  vacancy,  under  the  provisions  of 
section  8,  art  4,  of  the  constitution,  which 


provides  that,  "when  an  office  sliall,  from  any 
cause,  become  vacant,  and  no  mode  is  pro- 
vided by  the  constitution  or  law  for  filling 
such  vacancy,  the  governor  shall  have  power 
to  fill  such  vacancy  by  appointment,"  niile.ss 
some  other  mode  has  been  provided  by  tlie 
constitution  or  laws  for  filling  the  vacancy. 
No  provision  has  been  called  to  our  attention 
by  counsel  for  the  idaintiff,  either  in  the  con- 
stitution or  law,  other  than  the  general  pro- 
vision relating  to  the  subject  of  regents  in 
section  3,  art  14,  of  the  constitution. 

It  is  suggested  by  counsel  for  plaintiff  that 
the  vacancy  caused  by  the  expiration  of  the 
term  of  office  of  Mr.  Hale  is  not  such  a  va- 
cancy as  is  specified  in  section  1385,  Comp. 
Laws,  and,  therefore,  is  not  a  vacancy  that 
can  he  filled  by  the  governor  alone.  But 
there  is  nothing  in  the  language  of  section  8, 
above  quoted.  Indicating  that  the  exercise  of 
the  power  of  appointment  by  the  governor  is 
limited  to  filling  the  vacancies  provided  for 
In  section  1385,  or  that  the  framers  of  the 
constitution  had  that  section  in  view  in 
adopting  section  8.  As  will  be  observed,  the 
language  Is  general:  "When  any  office 
shall,  from  any  cause,  become  vacant  and 
no  mode  is  provided  by  the  constitution  or 
law  for  filling  such  vacancy,  the  governor 
shall,"  etc.  Has  the  constitution  provided  a 
mode  for  filling  the  vacancy  by  section  3, 
art  14,  of  the  constitution,  which  reads  as 
follows:  "The  State  University,  the  Agri- 
cultural College  •  •  •  shall  be  under  the 
control  of  a  board  of  nine  meml>er8  appoint- 
ed by  the  governor  and  confirmed  by  the  sen- 
ate, to  be  designated  the  'Regents  of  Educa- 
tion.' They  shall  hold  their  office  for  six 
years,  three  retiring  every  second  year."  It 
is  quite  clear  that  this  is  not  a  self-executing 
provision,  but  one  which  requires  legislation 
to  render  its  provisions  effective.  It  will  be 
observed  that  the  constitutional  provislou 
does  not  assume  to  fix  the  time,  or  regula1» 
the  manner,  of  making  the  appointment  It 
simply  makes  general  provisions  upon  the 
subject,  binding  upon  the  legislature,  and 
limiting  and  controlling  its  power  to  legis- 
late; but  without  legislative  action  full  effect 
cannot  be  given  to  the  section. 

This  seems  to  have  been  the  view  taken  of 
this  constitutional  provision  by  the  first  leg- 
islature, convened  in  1890,  as  that  ttody  pro- 
ceeded to  enact  a  law  for  carrying  this  pro- 
vision into  effect,  resulting  In  the  act  consti- 
tuting chapter  6,  Laws  1890.  Section  1  of 
that  act  provided  for  the  appointment  of  nine 
persons  as  regents,  fixed  their  terms  of  office, 
and  fixed  the  time  and  manner  of  their  ap- 
pointment; but  through  inadvertence,  or 
some  other  cause,  it  failed  to  make  any  pro- 
vision for  the  appointment  of  future  regents, 
or  for  filling  vacancies  in  the  board.  It  is 
true  the  last  clause  of  section  3  provides 
that  "all  appointments  thereafter,  except  to 
fill  vacancies,  shall  be  made  for  six  years"; 
but  when  and  how  those  appointments  are  to 
he  made  Is  left  improvlded  for.    Possibly  this 
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difficulty  would  hare  been  obviated  if  the  leg- 
islature had  provided  that  the  terms  of  the  re- 
gents should  commence  and  expire  on  the  first 
of  March  In  the  odd-numbered  years,  when  the 
senate  would  ordinarily  be  in  session.  But, 
unfortunately,  it  made  the  terms  of  regents 
to  commence  and  expire  in  March  of  the 
even-numbered  years,  when,  under  ordinary 
circumstances,  no  senate  would  be  in  ses- 
sion. If,  therefore,  the  governor  had  attempt- 
ed to  make  the  appointment  of  a  regent  In 
place  of  Mr.  Hale,  under  section  3,  art  14, 
there  was  no  senate  in  session  to  confirm  the 
appointment,  and  no  law  in  force  autboriziug 
the  governor  to  make  the  appointment,  sub- 
ject to  confirmation  by  a  senate  that  might 
be  thereafter  elected.  It  is  further  contend- 
ed that  the  governor  could  have  made  the  ap- 
pointment. In  anticipation  of  the  vacancy, 
the  preceding  year,  when  the  senate  was  In 
session.  But  such  a  proceeding,  in  the  ab- 
sence of  legislative  authority,  would  have 
been,  to  say  the  least,  very  questionable. 
McCrary.  Elect.  {  324.  It  will  be  seen, 
therefore,  that  there  was  a  vacancy  in  the  of- 
fice of  regent  of  education,  and  that  no- 
mode  for  filling  such  vacancy  has  been  pro- 
vided by  the  constitution  or  laws  of  this 
state,  other  than  the  provisions  of  section 
8,  art  4,  of  the  state  constitution,  and,  there- 
fore, the  office  was  properly  filled  by  ap- 
pointment of  the  governor,  under  that  sec- 
tion. Offices  are  created  for  the  benefit  of 
the  people,  and  it  is  for  their  interest  to  have 
them  filled.  It  was  doubtless  to  prevent 
the  mischief  and  inconvenience  that  might 
result  by  reason  of  an  office  being  unfilled,  by 
an  Incumbent  authorized  to  discharge  its 
duties,  tliat  the  section  above  referred  to  was 
made  part  of  the  state  constitution.  As  this 
court  said  in  State  v.  Finnerud,  64  N.  W.  121, 
it  is  an  exceedingly  wise  provision.  It  in 
no  way  abridges  the  rights  of  the  people,  as 
they  always  have  it  in  their  power,  through 
their  representatives,  to  make  all  necessary 
provistons  for  the  appointment  or  election  of 
officers,  and  for  filling  vacancies  in  such  of- 
fices, consistent  with  the  provisions  of  the 
constitution.  As  we  have  seen,  ail  the  dif- 
ficulties presented  in  this  and  the  Fiunerud 
Case  are  the  result  of  the  failure  on  the  part 
of  the  law-making  power  to  make  proper 
legislative  provisions  for  the  appointment 
and  confirmation  of  regents  of  education,  aft- 
er the  expiration  of  the  tei-m  of  office  of  the 
regents  provided  for  by  chapter  6,  Laws  1890, 
and  for  filling  vacancies  occurring  In  the 
board. 

Our  conclusion  Is  that,  under  the  constitu- 
tion and  laws  now  in  force,  the  governor 
was  authorized  to  fill  the  vacancy  caused 
by  the  expiration  of  the  term  of  oSlce  of  Mr. 
Bale  by  the  appointment  of  the  defendant 
and  that  the  defendant  is  a  legal  member  of 
said  board  of  regents,  and  legally  authorized 
to  perform  the  duties  of  a  memlJer  of  said 
board.  The  application  for  an  injunction  Is 
therefore  denied.     All  the  Judges  concurring. 


CATHOLICON  HOT  SPRINGS  CO.  v.  FER- 
GUSON et  al. 

(Snpreme  Court  of  South  Dakota.    May  8, 
189&) 

£jecticb:<t — Pleading — Fbivolods  Asswbr. 
In  ejectment  by  a  corporation,  an  answer 
alleging  that  plaintiff^s  title  rests  upon  a  con- 
tract and  deed  which  were  obtained  from  de- 
fendants by  frand;  that  plaintiff  is  not  a  legal 
corporation,  is  insolvent,  and  lias  failed  to  car- 
ry out  its  part  of  the  contract;  that  there  has 
been  an  utter  failure  of  consideration  for  such 
contract;  aad  that  defendants  have  peaceably 
regained  possession  of  the  property  wnich  was 
alMindoned  by  plaiutiS,— should  not  be  set  aside 
as  frivolous. 

Appeal  from  circuit  court  Fall  River  coun- 
ty; William  Gardner,  Judge. 

Ejectment  by  the  Cathollcon  Hot  Springs 
Company  against  Orlando  Ferguson  and  oth- 
ers. On  motion  of  the  plaintiff,  defendants' 
answer  was  set  aside  as  frivolous,  and  judg- 
ment entered  for  plalntift.  Defendants  ap- 
peal.   Reversed. 

Anderson  &  Anderson  and  G.  M.  Cleveland, 
for  appellants. 

HANEY,  J.  It  Is  alleged  In  the  complaint 
In  this  action  that  plaintiCT  Is  a  corporation 
duly  organized  under  the  laws  of  this  state; 
that  it  Is,  and  since  October,  1892,  has  been, 
the  owner  In  fee  of  certain  described  realty; 
that  on  May  15, 1803,  It  was  In  the  quiet  pos- 
session, and  entitled  to  the  possession,  of 
such  realty;  that,  while  so  seised  and  in  pos- 
session of  such  premises,  on  the  last-men- 
tioned date,  defendants  did,  without  right  or 
title,  by  fraud  and  stealth,  enter  upon  said 
premises,  and  did  oust  and  eject  plaintiff,  Its 
agents  and  employes,  therefrom,  and  since 
that  day  have  withheld  by  force  and  vio- 
lence, and  do  still  vlthhold  In  like  manner, 
the  possession  thereof  from  plaintiff.  Where- 
fore plaintiff  demands  judgment  for  posses- 
sion of  said  premises,  together  with  costs. 
To  this  complaint  defendants  answered,  anil 
aU  of  them  appeaL 

In  the  only  answer  appearing  In  the  ab- 
stract, the  singular  number  is  used,  without 
designating  the  name  of  the  defendant  to 
whom  Its  allegations  relate;  and  there  is 
nothing  in  the  abstract  or  brief  of  appellants, 
respondent  having  filed  no  brief,  to  Indicate 
which  defendant  Is  intended.  Such  being 
the  condition  of  the  record,  and  as  the  re- 
citals of  the  judgment  Indicate  It  was  so 
treated  by  the  trial  court,  we  have  concluded 
to  consider  the  pleading  before  us  as  the  an- 
swer of  all  the  defendants;  and,  In  stating 
such  of  Its  allegations  as  are  deemed  mate- 
rial to  a  decision  of  the  questions  considered, 
we  will  so  change  its  phraseology  as  to  make 
It  applicable  to  all.  Therein  It  Is  alleged 
that  defendants  are  the  equitable  owners  of 
the  premises  described  In  the  complaint;  that, 
until  the  month  of  August  1892,  they  were 
in  control  and  possession  thereof,  at  which 
time  they  lost  possession  and  control  thereof 
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by  means  of  fraud  and  misrepresentation; 
that  they  have  rescinded  the  contract  and 
deed  by  whicb  they  so  lost  possession  and 
control,  and  now  have  a  suit  pending  In  the 
circuit  court  for  the  purpose  of  haying  the 
contract  and  deed  declared  null  and  void; 
that  certain  parties,  naming  them,  confed- 
erated and  conspired  together  to  cheat  and 
defraud  defendants  out  of  the  premises;  that, 
in  pursuance  of  such  conspiracy,  they  did 
represent  to  defendants  that  they  were  large 
capitalists,  having  In  their  Immediate  control 
$500,000,  and  unlimited  credit  with  other  cap- 
italists; that  they  desired  to  develop  and  im- 
prove the  property;  that  they  would  form  a 
corporation  with  a  capital  Steele  of  $250,000, 
and  give  defendants  $60,000  of  unassessable 
paid-up  stoclc;  that  they  would  build  a  new 
hotel,  worth  $100,000,  repair  the  old  hotel,  put 
in  and  build  lakes,  parks,  and  bath  bouses, 
and  other  improvements,  of  the  value  of  $90,- 
000;  that  they  would  give  defendants  $2,- 
500  for  their  services  for  first  year,  the  de- 
fendants to  transfer  the  property  to  a  trustee, 
to  be  by  him  transferred  to  the  contemplated 
corporation,  when  formed,  and  the  stock  of 
such  corporation  to  the  amount  of  $190,000 
to  be  held  in  escrow  by  such  trustee,  until 
all  of  said  improvements  should  have  been 
made;  that  said  persons  also  represented 
that  they  possessed  great  influence  with  the 
city  officers  of  Hot  Springs,  where  the  prop- 
erty is  located;  that  such  officers  would  grant 
franchises  for  systems  of  waterworks,  elec- 
tric lights  and  electric  railway,  on  the  part  of 
said  city,  to  the  proposed  corporation,  as  soon 
as  formed;  that,  relying  upon  such  repre- 
sentations, and  believing  them  to  be  true,  de- 
fendants were  induced  to  enter  into  a  con- 
tract, with  the  persons  about  to  form  such 
corporation,  whereby  they  transferred  said 
property  to  said  trustee,  in  consideration  of 
the  placing  of  the  improvements  and  deliv- 
ery of  stock  as  hereinbefore  stated;  that  de- 
fendants afterwards  learned,  and  now  know, 
that  all  of  said  representations  were  false 
at  the  time  they  were  made,  and  said  par- 
ties knew  they  were  false;  that  they  made 
them  with  intent  to  deceive  and  defraud  de- 
fendants, and  in  furtherance  of  their  said 
conspiracy;  that  said  conspirators  were  pro- 
moters of  the  plaintiff  corporation,  which 
they  afterwards  formed,  and  of  which  they 
were  officers  and  directors;  that,  because  of 
said  false  and  fraudulent  representations, 
and  believing  them  to  be  true,  defendants 
parted  with  the  possession  of  the  premises 
in  question;  that  surrender  thereof  was  in- 
duced by  said  false  and  fraudulent  repre- 
sentations, and  was  wholly  without  consid- 
eration, and  void;  that  said  parties,  or  the 
corporation  formed  by  them,  have  not  per- 
formed any  of  the  conditions  imposed  by 
said  contract;  that  subsequently  defendants 
were  induced,  by  false  representations  and 
by  undue  Influence,  to  alter  and  modify  said 
contract,  to  their  great  damage;  that  plain- 
tiff is  not  a  duly-organized  corporation;  that 


it  is  insolvent,  and  that  the  aforesaid  con- 
spiratora  are  each  Insolvent;  that  the  prop- 
erty in  question  is  worth  $80,000;  that  de- 
fendant took  quiet  and  peaceable  possession 
of  the  property  May  15,  1893,  and  have  since 
held  possession  in  a  quiet  and  peaceable  man- 
ner, without  violence  or  threats  of  violence; 
that  they  found  the  premises  abandoned  by 
plaintiff,  and  its  officers  and  agents,  and  took 
possession  without  force,  fraud,  or  violence; 
that  plaintiff  has  never  paid  defendants  any 
money  for  said  property,  or  the  possession 
thereof,  nor  has  plaintiff,  or  any  of  said  par- 
ties, performed  any  of  the  conditions  of  said 
contract;  that  plaintiff  has  for  a  long  time 
had  possession  of  the  property  without  cost 
to  itself,  and  to  the  great  damage  of  defend- 
ants; that  defendants  are  solvent,  and  am- 
ply able  to  respond  in  damages;  that  they 
believe  much  waste  will  be  committed  by 
said  parties  if  allowed  to  have  possession  un- 
til the  rights  of  all  are  determined;  and  that, 
if  defendants  are  not  allowed  to  retain  pos- 
session, they  will  suffer  great  and  irreparable 
loss  and  damage,  and  will  be  greatly  hinder- 
ed, if  not  altogether  defeated.  In  their  efforts 
to  clear  their  title  to  said  premises  and  re- 
' cover  the  possession,  from  which  they  were 
'defrauded  by  said  promotera  of  plaintiff.  On 
motion  of  plaintiff,  this  answer  was  adjadg- 
ed  frivolous,  and  judgment  rendered  in  fa- 
vor of  plaintiff  for  the  possession  of  the  prem- 
ises in  controversy.  From  such  Judgment, 
defendants  appeal. 

If  a  demurrer,  answer,  or  reply  be  friro- 
lous,  the  party  prejudiced  thereby  may,  upon 
notice,  apply  for  judgment  thereon,  and  judg- 
ment may  be  given  accordingly.  Comp. 
Laws,  {  5026.  But  it  is  a  familiar  rule  that 
a  pleading  will  not  be  stricken  out  as  frivo- 
lous If  its  character  is  doubtful.  It  must  be 
so  clearly  and  palpably  bad  as  to  require  no 
argument  or  illustration  to  show  its  frivol- 
ity. The  bad  faith  of  the  pleader  must  be 
indicated  by  a  bare  Inspection.  If  there  is 
any  question  as  to  Its  sufficiency,  a  pleading 
should  not  be  treated  as  frivolous.  Bliss, 
Code  PI.  S  421.  Whether  the  answer  in  this 
case  would  be  held  good  upon  demurrer  is 
not  the  question  before  us.  Its  allegations 
should  be  liberally  construed,  with  a  view 
of  substantial  justice  between  the  parties. 
Id.  §  4924.  If  it  contain  any  defense  or  coun- 
terclaim, either  legal  or  equitable,  however 
informally  stated,  it  cannot  be  ignored.  If 
its  allegations,  taken  In  connection  Vith  the 
complaint,  suggest  questions  which  "admit 
of  lawyer-like  arguments,  such  as  courts 
should  listen  to,"  It  is  not  frivolous.  Cottrlll 
V.  Cramer,  40  Wis.  555.  Leaving  ont  the 
question  of  fraud,  if  the  corporation  does  not 
exist,  or  is  insolvent,  and  the  persons  who  o^ 
ganized  or  attempted  to  organize  it  are  In- 
solvent; if  the/  have  not  performed  any  of 
the  conditions  of  the  contract  whereby  they 
obtained  defendants'  property;  If  the  consid- 
eration of  SHch  contract  has  wholly  failed, 
and  defendants  have  peaceably  regained  pos- 
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■ession,— we  think  any  court  woald  be  war- 
ranted in  hearing  arguments  In  favor  of  the 
contention  that  defendants  were  entitled  to 
either  remain  in  possession  pending  litiga- 
tion, or  to  have  a  recelTer  appointed,  in  view 
of  the  character  and  condition  of  the  prop- 
erty, aa  shown  by  the  pleadings.  The  an- 
swer may  or  may  not  be  sufflcient  to  constl- 
tnte  a  defense  or  counterclaim,  but  It  Is  clear- 
ly not  frivolous.  The  judgment  of  the  circuit 
court  Is  reversed,  and  the  case  remanded  for 
such  further  p-oceedlngs  as  may  be  con- 
sistent with  the  views  herein  expressed. 


FALL  RIVER  COUNTY  v.  MINNEKAHTA 

STATE  BANK. 

(Supreme  Court  of  South  Dakota      May  19, 

1896.) 

EQUITY  —  PLBADIKO  —  BUPFICIENCT  OF   PbTITIOS. 

In  an  action  by  a  county  against  a  banlc, 
to  compel  defendant  to  surrender  to  the  county 
clerk,  for  cancellation,  a  county  warrant,  and 
satisfy  a  judgment  obtained  thereon  by  defend- 
ant, and  to  enjoin  defendant  from  assigning  or 
disposing  of  such  judgment,  the  petition  al- 
leged, In  substance,  that  defendant  refused  to 
satisfy  such  judgment  out  of  moneys  deposited 
in  the  bank  pending  the  litigation  for  the  pur- 
pose of  paying  any  judgment  it  might  obtain 
on  such  warrant,  pursuant  to  an  agreement 
between  It  and  plaintiff's  treasurer ;  that  such 
treasurer  and  the  clerk  of  the  circuit  court  had, 
in  belialf  of  the  county,  demanded  of  the  bank 
that  it  apply  such  deposit  to  the  payment  of 
such  judgment,  and  satisfy  the  same,  and  ten- 
dered a  check  for  the  amount;  that  the  bank 
and  the  county  treasurer  and  his  bondsmen 
were  each  and  all  insolvent;  and  that  defend- 
ant had  assigned  such  warrant,  and  was  about 
to  assign  and  transfer  such  judgment,  etc. 
lle'-d.  that  the  petition  stated  a  cause  of  action. 

Appeal  from  circuit  court.  Fall  River  coun- 
ty;  William  Gardner,  Judge. 

Action  by  the  county  of  Fall  River  against 
the  Mlnnekahta  State  Bank  for  an  Injunc- 
tion, etc.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reversed. 

Chambers  Kellar  and  Wilson  &  Wilson, 
for  appellant.  Martin  &  Mason,  for  respond- 
ent. 

FULLER,  J.  This  appeal  is  from  an  order 
of  the  circuit  court  sustaining  a  demurrer 
to  the  complaint  in  this  action  upon  the 
ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  object  of  the  suit  was  to  compel  the  de- 
fendant and  respondent  to  deliver  up  and 
surrender  to  the  clerk  of  the  circuit  court, 
for  cancellation,  a  $5,000  county  warrant, 
and  to  require  the  satisfaction  of  a  judg- 
ment which  respondent  had  obtained  thereon 
in  an  action  against  plaintiff  and  appellant 
herein,  and  to  restrain  respondent  from  as- 
signing, or  In  any  manner  disposing  of,  said 
judgment.  The  substantive  facts  stated  In 
the  complaint  are,  in  effect,  as  follows:  Pri- 
or to  August  14, 1891,  appellant,  a  municipal 


corporation,  had  negotiated  certain  bonds  i»- 
sued  by  the  county  for  the  purpose  of  d*- 
fraylng  the  expense  of  erecting  a  courthouse 
and  jail,  and  James  Bradley,  who,  as  coun- 
ty treasurer  and  custodian  of  appellant's 
funds,  had  received  $5,000  .as  the  proceeds 
thereof,  thereupon  deposited  the  same  with 
respondent,  a  banking  corporation,  under  an 
"express  agreement  that  said  money  should 
be  held  by  the  bank  as  a  special  deposit  and 
trust  fund  for  the  purpose  of  paying  any 
warrants  drawn  upon  said  courthouse  and 
jail  fund,  and  that  on  or  about  Decembei 
16,  1892,  the  officera  and  agents  of  said  de- 
fendant bank  expressly  agreed  with  said 
James  Bradley,  as  treasurer  aforesaid,  that 
the  warrant  hereinafter  set  out  and  describ- 
ed, and  the  judgment  obtained  thereon,  should 
be  paid  and  satisfied  by  this  said  deposit 
as  aforesaid  made  by  the  said  Bradley,  so 
far  as  the  same  might  apply."  Following 
this  averment  is  an  allegation  that  on  the 
16th  day  of  February,  1892,  a  judgment,  aft- 
erward affirmed  by  this  conrt,  was  rendered 
and  entered  In  the  circuit  court  against  ap- 
pellant county,  and  in  favor  of  the  respond- 
ent bank,  for  $5,053.05,  including  costs  upon 
the  $5,000  warrant;  and  a  copy  of  said  judg- 
ment and  warrant  are  set  out  in  the  com- 
plaint. At  the  time  of  the  deposit  a  contract 
for  the  construction  of  the  courthouse  and 
jail  existed  between  appellant  and  Fred 
Evans,  president  of  the  respondent  bank,  the 
validity  of  which  was  denied,  "and  the  va- 
lidity and  legality  of  the  warrants  issued 
or  to  be  Issued  to  the  said  Fred  Evans  In 
payment  therefor  were  denied,  and  the  same 
were  In  litigation  In  the  courts  of  this  state, 
for  which  reason  the  said  James  Bradley,  as 
county  treasurer,  had  refused  to  recognize 
as  valid,  or  to  pay,  any  warrants  issued  to 
said  Evans  in  payment  for  the  erection  of 
said  courthouse  and  jail,  all  of  which  facts 
were  well  known  to  the  defendant  bank,  its 
officers  and  agents."  It  further  appears  that 
after  the  rendition  and  affirmance  of  said 
judgment,  and  before  the  commencement  of 
this  suit,  and  while  said  special  deposit  of 
$5,000  was  in  the  possession  of  the  respond- 
ent bank  under  the  above-mentioned  express 
agreement  upon  the  part  of  said  bank,  to 
satisfy  said  judgment  therewith  so  far  as 
the  same  might  apply,  said  James  Bradley, 
as  treasurer  of,  and  in  behalf  of,  appellant 
county,  "demanded  of  said  defendant  bank 
that  the  said  courthouse  and  Jail  fund  de- 
posit of  said  Bradley  as  treasurer  aforesaid 
be  applied  upon  the  payment  of  said  judg- 
ment, and  the  said  Bradley  at  the  said  time 
and  place  offered  to  said  defendant  bank, 
through  its  officera  and  agents,  to  pay  the 
said  defendant  bank  by  and  with  the  said 
deposit  of  the  courthouse  and  jail  fund  here- 
inbefore set  out,  which  said  demand  and  of- 
fer of  said  Bradley  were,  by  the  officera  and 
agents  of  the  said  defendant  bank,  refused; 
that  thereafter,  to  wit,  on  August  25,  1893. 
the  said  Bradley,  as  treasurer  aforesaid,  re> 
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cetved  from  W.  L.  Judklns,  clerk  of  Bald 
court,  a  statement  of  the  amount  of  said 
Judgment,  with  the  costs  and  Interest  then 
due  and  unpaid  upon  said  Judgnaent,  and 
thereupon  the  said  Bradley  drew,  and  de- 
iivered  to  the  sajd  Judliins,  as  clerk  of  said 
court,  his  certain  check  against  the  defend- 
ant bank  for  the  amount  of  said  judgment, 
with  accrued  costs  and  interest,  to  be  ap- 
plied to  the  satisfaction  and  payment  of 
said  Judgment,  which  said  check  was  on 
the  same  day,  to  wit,  August  25,  1803,  pre- 
sented to  the  cashier  of  said  defendant 
bank,  with  the  demand  of  the  said  Judkins, 
■clerk  as  aforesaid,  that  said  defendant  bank 
acknowledge  satisfaction  of  said  judgment, 
which  the  said  cashier  refused  to  do.  *  •  ♦ 
and  that  the  said  defendant  bank  has  at 
all  times  refused,  and  still  refuses,  to  apply 
the  said  money  so  as  aforesaid  deposited  by 
the  said  Bradley  to  the  payment  of  said  war- 
rant or  Judgment,  or  any  part  thereof,  •  •  • 
notwithstanding  the  fact  that  said  moneya 
were  so  as  aforesaid  deposited  for  tlie  sole 
and  only  purpose  of  paying  s.aid  warrant  or 
Judgment."  It  is  also  averred  that  the  bank, 
said  Bradley,  and  his  bondsmen  are  each 
and  all  insolvent,  and  tliat  respondent  has, 
since  the  rendition  of  judgment  thereon,  as- 
ittgned  said  warrant,  and  is  about  to  assign 
and  transfer  said  Judgment,  and.  unless  re- 
strained by  the  court,  will  assign  and  trans- 
fer the  same,  to  the  irreparable  damage  and 
injury  of  appellant,  who  Is  without  a  speedy, 
plain,  and  adequate  remedy  at  law. 

This  complaint,  the  essential  portions  of 
which  have  been  stated,  concludes  with  a 
ITTayer  snfflclent  to  entitle  appellant  to  some 
•of  the  relief  demanded,  provided  the  com- 
plaint states  a  cause  of  action.  Bradley,  as 
county  treasurer  and  financial  agent  of  ap- 
pellant, was  charged  with  the  safe-keeping 
and  lawful  disbursement  of  the  $.").nOO  de- 
posited with  respondent  bank  pending  the 
litigation  between  the  parties,  by  which  the 
warrant  previously  drawn  thereon  was 
found  to  be  a  legal  claim,  and  was  reduced 
to  Judgment  in  respondent'.s  favor,  and 
against  the  appellant  county.  Under  the 
agreement  entered  into  betw-een  the  parties 
on  the  10th  day  of  December.  1892.  and  after 
a  final  determination  of  the  action  based  up- 
on the  $.">.000  warrant  drawn  upon  the  fund 
thus  specially  deposited.  It  was  ttie  duty 
of  respondent  to  apply  the  same  on  said 
judgment,  iu  partial  satisfaction  thereof. 
The  transaction  amounted  to  a  payment  of 
$3,000  by  a  Judgment  debtor  to  a  jvidgment 
creditor  under  an  agreement  and  with  the 
understanding  that  the  same  should  be  ap- 
plied and  used,  so  far  as  it  would  go,  to- 
wards the  discharge  of  an  indebtedness  evi- 
denced by  the  judgment  to  which  the  afcree- 
raent  related,  and  an  action  may  be  main- 
tained to  enforce  said  contract  without  any 
previous  demand.  Wliere  a  bank  agrees  to 
apply  a  special  and  specific  deposit  of  mon- 
■ey  to  the  satisfaction  of  a  Judgment  existlnfc 


In  Its  favor  against  one  who  has  deposited 
such  funds,  no  further  notice,  request,  or  de- 
mand Is  necessary  before  the  commencement 
of  a  suit  liavlng  such  agreement  for  a  basis. 
Catterlln  v.  Somerrllle,  22  Tnd.  482:  Nie- 
meyer  t.  Brooks,  44  111.  77;  5  Am.  &  Eng. 
Enc.  Law,  p.  528,  and  numerous  cases  there 
cited.  The  beginning  of  the  action  Itself 
is  a  legal  demand.  Moreover,  it  Is  alleged 
that  "on  or  about  June  28,  1893,  the  said 
Bradley,  as  treasurer  aforesaid.  In  behalf 
of  plaintiff,  demanded  of  said  defendant 
bank  that  the  said  courthouse  and  Jail  fund 
deposit  of  said  Bradley,  as  treasurer  afore- 
said, be  applied  upon  the  payment  of  said 
judgment,  •  •  •  and  that  said  defendant 
bank  has  at  all  times  refused,  and  still  re- 
fuses, to  apply  the  said  money  so  as  afore- 
said deposited  by  the  said  Bradley  to  the 
payment  of  said  warrant  or  Judgment,  or 
any  part  thereof."  The  subsequent  offer  to 
pay  the  $5,000  deposit  in  full  settlement  of 
the  Judgment  of  $5,053.06,  and  the  drawing 
of  a  check  for  that  amount  upon  said  bank, 
are  Items  of  no  importance;  and  the  view 
we  have  taken  renders  unnecessary  a  dis- 
cussion of  the  right  In  equity  to  set  off  a 
claim  not  judicially  determined,  against  one 
that  has  been  reduced  to  a  Judgment.  In 
our  opinion  the  facts  alleged  in  the  com- 
plaint. If  proven,  would  entitle  appellant  to 
some  of  the  relief  prayed  for.  and  the  order 
sustaining  the  demurrer  is  therefore  revers- 
ed. 


SCHMITZ  et  al.   v.  HAWKEYE  GOLD- 
MINING  CO.  et  al. 
(Supreme  Court  of  South  Dakota.     May  19. 
ISOG.) 

PrOMISSOKT  NoTK— CoSTRACt  Or  IXDORSBB. 

1.  An  instrament  duly  made,  which  recites, 
"Due  W.  C.  R.  the  sum  of  $98.65,  payable  at 
this  office,  on  the  20th  day  of  Jnne,  1893.  to 
him  or  order,"  is  a  promissory  note,  within 
Comp.  Laws,  {{  4456,  4562,  declaring  that  "a 
promissory  note  is  an  instrument,  negotiable 
m  form,  whereby  the  signer  promises  to  pay  a 
speclSed  sum  of  money." 

2.  A  general  iudorser  of  a  note,  in  effect, 
contracted  in  writing,  as  provided  for  in  Comp. 
Laws,  S  4479,  siibd.  4,  that  he  would  pay  it  on 
due  notice  of  the  dishonor  of  the  instrument : 
and  where  no  snch  notice  was  given,  evidence 
of  a  purported  -oral  promise  on  the  part  of  the 
indorser  that  he  would  guaranty  the  amount 
thereof,  in  any  event,  in  caae  of  defaidt  by  th- 
maker,  was  incompetent,  under  section  354.'>. 
excluding  evidence  of  oral  agreements  when 
the  contract  has  once  been  pnt  in  writing. 

Appeal  from  circuit  court  Lawrence  coun- 
ty; A.  J.  Plowman,  Judge. 

Action  by  Henry  Schmitz  and  Henry  Mon- 
helm  against  the  Hawkeye  Gold-Mining  Com- 
pany and  W.  C.  Robinson  upon  a  written  in- 
strument. From  an  order  orerruHng  his  mo- 
tion for  a  new  trial,  defendant  Robinson  ap- 
peals.   Reversed. 

H.  E.  Dewey,  for  appellant  Jaa.  P.  Wi^ 
son.  for  respondents. 
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FULLER,  J.  In  Justice  conrt,  plaintiffs  ob- 
tained, against  the « defendants,  a  Judgment 
upon  tbe  following  written  instrument: 
"Time  Check.  No.  189.  $98.65.  General  Man- 
ager's Office,  Hawkeye  Qold-Minlng  ComiMuiy. 
Pluma,  So.  Dak.,  June  10th,  1893.  Due  W. 
G.  Robinson  the  sum  of  ninety-eight  dollars 
and  Blxty-flre  cents  (|98.65),  payable  at  this 
office,  on  the  20th  day  of  June,  1893,  to  him 
or  order.  David  Hunter,  General  Manager, 
by  li.  A.  FelL  W.  C.  Robinson."  Indorsed: 
"W.  C.  Robinson.  8-8,  '93,  received  on  ac- 
count $14.80.  Not.  2nd,  received  on  account 
$10.50."  A  new  trial  on  appeal  to  the  circuit 
court,  taken  on  questions  of  both  law  and  fact, 
by  the  defendant  Robinson,  resulted  In  a  Judg- 
ment for  plaintiffs  against  said  Robinson, 
who  alone  prosecutes  an  appeal  to  this  court 
from  an  order  overruling  a  motion  for  a  new 
trial 

For  a  valuable  consideration,  and  by  a  gen- 
eral indorsement,  appellant  transferred  the 
instrument  In  suit  to  respondents,  who  duly 
presented  the  same  for  payment  to  the  mak- 
ers thereof,  and  payment  was  refused.  Sub-  i 
sequently,  and  at  the  dates  shown  on  the  back  | 
of  the  paper,  the  respective  amounts  there  in- 
dicated were  collected  by  resiwndents  from 
the  defendant  mining  company.  Although 
the  form  may  be  Identical,  there  Is  a  well- 
defined  and  effective  legal  distinction  between 
the  contractual  liability  of  one  who  indorses 
a  negotiable  Instrument  and  the  obligation  of 
one  who  becomes  the  guarantor  of  an  Instru- 
ment that  is  nonnegotiable;  and  as  there  is 
no  averment  or  proof  of  a  waiver  or  excuse, 
or  that  appellant  was  ever  notified  or  ap- 
prised of  the  dishonor  of  the  instrument  be- 
fore us.  Its  character  must  be  considered  and 
determined.  "A  promissory  note  Is  an  instru- 
ment, negotiable  in  form,  whereby  the  signer 
promises  to  pay  a  specified  sum  of  mon^y." 
i'Aimp.  Laws,  §f  4456,  4562.  As  the  writhig 
before  us  is  negotiable  in  form,  and  the  signer, 
in  legal  effect,  promises  to  pay  a'  specified  sum 
of  money,  we  conclude  that  the  instrument 
Is  a  promissory  note,  and  that  appellant's  lia- 
bility was  only  that  of  an  indorser,  under  sub- 
division 4  of  section  4470  of  the  Compiled 
Laws.  The  words  "payable  to  W.  0.  Robhi- 
son  or  order,"  unconditionally,  at  a  specified 
time  and  place,  a  certain  amount  of  money, 
import  a  promise;  and  the  instrument  con- 
tains every  essential  element  of  a  promis- 
sory note.  Hussey  v.  Wlnslow,  59  Me.  170; 
Russell  V.  Whipple,  2  Cow.  536;  Kimball  v. 
Huntington,  10  Wend.  675;  St.  liOUls,  I.  M. 
&  S.  Ry.  V.  Camden  Bank,  47  Ark.  541,  1  S. 
W.  704;  Brady  v.  Chandler,  31  Mo.  28;  Jac- 
qoin  V.  Warren,  40  111.  459;  Cowan  v.  Hallack, 
9  Colo.  672,  13  Pac.  700. 

Apparency  upon  the  theory  that  the  Instru- 
ment was  nonnegotiable,  respondents  were 
allowed  to  introduce  oral  evidence,  over  valid 
and  timely  objections,  which  entirely  contra- 
dicted and  destroyed  the  contract  of  indorse- 
ment, and  established  a  contemporaneous 
oral  agreement,  by  which  appellant  was  char- 


ged as  a  guarantor.  Under  the  statute,  such 
evidence  was  not  admissible.  Comp  Laws,  { 
3545.  By  the  law  merchant,  the  indorsement 
was  a  contract  in  writing.  Importing  and  In- 
cluding within  its  terms  the  stipulations  enu- 
merated in,  and  the  obligations  Imposed  by,  the 
various  provisions  of  section  4479  of  the  Com- 
piled Laws.  Evidence  of  a  purported  oral 
promise  on  the  part  of  appellant,  made  at 
the  time  he  Indorsed  the  note,  to  the  effect 
that  he  would  guaranty  and  stand  good  for 
the  amount  thereof,  in  any  event,  In  case  of 
a  default  on  the  part  of  tbe  maker,  was  clear- 
ly Incompetent  "It  Is  a  flrmly-settled  prin- 
ciple (says  Mr.  Justice  Swayne)  that  parol 
evidence  of  an  oral  agreement,  alleged  to  have 
been  made  at  the  time  of  the  drawing,  mak- 
ing, or  Indorsing  of  a  bill  or  note,  cannot  be 
permitted  to  vary,  qualify,  or  contradict,  to 
add  to,  or  subtract  from,  the  absolute  terms 
of  the  written  contract"  Specht  v.  Howard, 
16  Wall.  564.  To  the  same  effect:  Martin  v. 
Cole.  101  U.  S.  30;  SklUen  v.  Richmond,  48 
Barb.  428;  Dean  v.  HaU.  17  Wend.  214;  Cot- 
trell  V.  OonkUn,  4  Duer,  45;  Seabuiy  v.  Hlm- 
gerford,  2  HiU,  80.  There  was  no  allegation 
in  the  complaint  nor  proof  at  the  trial  by 
which  to  charge  appellant,  as  an  Indorser  or 
otherwise;  and  the  objection  to  the  Introduc- 
tion of  any  evidence  ought  to  have  been  sus- 
tained. Tbe  order  overruling  the  motion  for 
a  new  trial  Is  reversed,  and  tbe  case  Is  re- 
manded for  further  proceedings  not  Incon- 
sistent hei-ewlth. 


STATE  V.  SMITH  et  al. 

(Supreme  Conrt  of  South  Dakota.    May  19, 

1896.) 

ROBBSKT  —  Locus    DELICTI  —  Co-DbFBNDANTS    AS 

WiTS'BSSES — Cboss-Examinatiox. 

1.  Where  an  information  for  robbery  char- 
ged that  the  crime  was  committed  in  Moody 
county,  evifience  showing  tliat  the  robbery  was 
at  a  certain  house  located  in  Moody  county  Is 
safficient  to  prove  the  locus  delicti. 

2.  Under  Comp.  Laws,  §  7381,  proridiug 
that  in  criminal  proceedings  the  person  charged 
shall,  at  his  own  request,  be  a  competent  wit- 
ness, a  co-defendant  is  competent  as  a  witness, 
in  a  trial  for  robbery,  against  a  defendant  who 
has  asked  for  a  separate  trial,  although  such 
co-defendant  has  not  been  discharged  under  sec- 
tion 7379,  prOFiding  that,  when  two  or  more  pei^ 
sous  are  included  in  an  indictment,  one  of  them 
may.  on  application  of  tbe  district  attorney,  be 
discharged,  in  order  that  he  may  be  a  witness 
for  the  state. 

3.  An  iDstmrtton  that  It  is  the  duty  of  the 
jury,  in  determining  the  weight  to  which  the  evi- 
dcuee  is  entitled,  to  take  into  considerutiuu  die 
interest  of  the  defendant  and  his  co-defendant, 
and  the  natural  interest  and  sympathy  of  his 
relatives  and  friends  who  testified,  while  im- 
proper, in  that  it  was  not  general,  but  specified 
certain  witnesses  whose  Interests  should  be  con- 
sidered, was  not  prejudicial. 

4.  The  refusal  of  the  court  to  permit  an- 
swers to  certain  questions  on  cross-examination 
is  not  prejudicial  error,  when,  in  other  parts  of 
the  record,  and  in  answer  to  other  questions,  the 
Witness  has  testified  fully  upon  the  matteiti  ex- 
cluded. 
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Error  to  drcrult  court,  Moody  county;  Jo- 
Bepb  W.  Jones,  Judge. 

James  Smith  and  others  were  Indicted  for 
robbeiy.  Smith,  having  been  granted  a  sepa- 
rate trial,  was  convicted,  and  brings  error. 
Affirmed. 

R.  Brennan  (Joe  Klrby,  of  counsel),  for 
plaintiff  in  error.  Coe  I.  Crawford,  Atty. 
Gen.,  and  John  Q.  Adams,  State's  Atty. 
(Frank  R.  Alliens  of  counsel),  for  the  State. 

HANEY,  J.  Defendant  James  Smith,  hav- 
ing been  granted  a  separate  trial,  was  con- 
victed of  robbery,  and  sentenced  to  impris- 
onment in  the  penitentiary.  He  brings  this 
action  here  for  review  upon  writ  of  error. 

It  Is  contended  by  plalntltF  In  error  that  the 
evidence  does  not  sustain  the  verdict,  for  the 
reason  that  the  locus  delicti  has  not  been 
proven.  This  is  not  tenable.  An  examina- 
tion of  the  entire  record  clearly  discloses  that 
the  crime  was  committed  in  Moody  county, 
in  this  state,— the  county  alleged  in  the  infor- 
mation, and  In  which  the  action  was  tried. 
We  think  a  fair  and  reasonable  construction 
of  all  the  evidence  leaves  no  room  for  doubt 
upon  this  point 

The  state  called,  as  a  witness  in  its  behalf, 
Clyde  Kephart,  one  of  the  persons  included 
in  the  Information  In  this  action,  and  as  to 
whom  the  case  was  pending  on  a  plea  of  not 
guilty.  He  was  permitted,  against  defend- 
ant's objection,  to  testify  fully  concerning 
the  commission  of  the  alleged  crime,  and  his 
participation  therein.  Defendant  contends 
that  It  was  error  to  permit  this  witness  to 
testify  before  the  court  had  directed  him  to 
be  discharged  from  the  information.  Wheth- 
er or  not  the  court  erred  In  this  respect  de- 
pends upon  the  effect  to  be  given  the  several 
legislative  enactments  upon  the  subject  In 
this  state.  In  the  Code  of  C!lvil  Procedure 
adopted  In  1877,  it  was  provided  that  "no 
person  offered  as  a  witness  in  any  action  or 
special  proceeding,  in  any  court  or  before  any 
officer,  or  person  having  authority  to  examine 
witnesses  or  hear  evidence,  shall  be  exclud- 
ed or  excused,  by  reason  of  such  i)er8ons' 
Interest  in  the  event  of  the  action  or  special 
proceeding;  or  because  such  person  Is  a 
party  thereto;  or  because  such  person  is  a 
husband  or  wife  of  a  party  thereto,  or  of  any 
person  In  whose  behalf  such  action  or  special 
proceeding  Is  brought,  prosecuted,  opposed  or 
defended,"— with  certain  specified  exceptions, 
which  have  no  bearing  upon  the  questions  In- 
volved In  this  action.  Comp.  Laws,  $  5260, 
Code  Civ.  Proc.  i  446.  By  this  sweeping  en- 
actment, all  persons  are  competent  witnesses, 
unless  shown  to  be  within  the  statutory  ex- 
ceptions, and  the  reason  for  many  rules  of 
the  common  law  based  upon  the  Incompe- 
tency of  parties  has  ceased  to  exist.  How- 
ever, the  learned  commissioners  who  pre- 
pared the  Codes  of  1877,  Inadvertently,  It 
would  seem,  retained  certain  principles  of  the 
common   law,  apparently   inconsistent   with 


the  general  doctrine  as  declared  In  the  sec- 
tion above  quoted.  These  are  found  in  the 
Code  of  Criminal  Procedure,  and  are  as  fol- 
lows: 

"Sea  352.  Discharge  of  Defendant  as  Wit- 
ness. When  two  or  more  persons  are  in- 
cluded In  the  same  Indictment,  the  court  may, 
at  any  time  before  the  defendants  have  gone 
Into  their  defense,  on  the  application  of  the 
district  attorney,  direct  any  defendant  to  be 
discharged  from  the  indictment,  that  be  may 
be  a  witness  for  the  territory. 

"Sec.  353.  Same— Duty  of  Court.  When 
two  or  more  persons  are  included  in  the  same 
Indictment,  and  the  court  Is  of  the  opinion 
that  in  regard  to  a  particular  defendant  there 
Is  not  sufficient  evidence  to  put  him  on  his 
defense,  it  must,  before  the  evidence  Is  closed 
In  order  that  he  may  be  a  witness  for  his  co- 
defendant,  submit  Its  said  opinion  to  the  Jury, 
who.  If  they  so  And,  may  acquit  the  particu- 
lar- defendant  for  the  purpose  aforesaid." 
Same  sections,  Comp.  Laws,  H  7379,  7380. 

It  was  provided  by  the  general  repealing  act 
of  February,  1877,  that  for  the  purposes  of 
construction  the  several  Codea  adopted  at  that 
session  of  the  legislature  "shall  be  held  and 
deemed  to  have  been  passed  on  the  same  day 
and  as  parts  of  the  same  statute,  and  if  the 
proTlsIona  of  any  C!ode  conflict  with  or  contra- 
vene the  provisions  of  any  other  Code,  the 
provisions  of  such  Ck>de  must  prevail  as  to 
all  matters  and  questions  arising  thereunder 
out  of  the  same  subject  matter."  Rev. 
Ciodes  1877,  p.  900.  Therefore  sections  352 
and  35:i  of  the  Code  of  Criminal  Procedute 
must  prevail  over  section  446  of  the  Code 
of  Civil  Procedure,  and  determine  the  prac- 
tice in  criminal  actions,  unless  the  former  sec- 
tions have  been  repealed  or  modified  by  sub- 
sequent legislation.  In  1879  the  following, 
found  in  the  Compiled  Laws  as  section  7381. 
was  enacted:  "In  the  trial  of  all  indict- 
ments. Informations,  complaints,  and  other 
proceedings  against  persons  cliarged  with  the 
commission  of  any  crime,  offenses,  and  mis- 
demeanors before  any  court  or  committing 
magistrate  In  this  territory,  the  person  char- 
ged shall,  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness,  and  his  failure 
to  make  such  request  shall  not  create  any 
presumption  against  him."  This  latest  ex- 
pression of  the  legislative  will,  applying  es- 
pecially to  criminal  actions,  must  be  dven 
such  force  and  effect  as  Its  language  fairly 
imports,  and,  hi  so  tar  as  It  conflicts  with 
former  statutes  on  the  same  subject,  must  be 
construed  as  Intended  to  modify  such  stat- 
utes. It  win  be  observed  that  In  all  criminal 
trials  any  person  charged  with  crime  shall, 
at  his  own  request,  but  not  otherwise,  be  a 
competent  witness.  His  competency  is  not 
restricted  to  cases  where  he  requests  to  be 
a  witness  in  his  own  behalf,  but  extends  to 
all  criminal  trials,  and  makes  him  a  compe- 
tent witness  for  all  purposes;  the  only  limita- 
tion ttelng  that  be  cannot  be  compelled  to 
testify,  either  for  the  state  or  for  the  defense. 
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Sacn  being  the  dear  and  anmlstakable  in- 
tent of  this  enactment,  we  conclude  tliat  any 
person  charged  with  crime,  wlietber  convict- 
ed or  not,  may,  if  he  so  elects,  become  a  wit- 
ness, either  for  himself,  his  co-defendant,  or 
the  state.  This  conclusion  is  in  harmony 
with  the  tendency  of  modem  legislation,  and 
the  later  decisions  in  states  still  governed  by 
common-law  principles.  It  is  consonant  with 
sound  reason,  and  avoids  many  manifest  ab- 
Bordities  resulting  from  the  application  of 
common-law  principles,  based  upon  the  in- 
competency of  parties,  in  jurlsdicUons  which 
permit  parties  to  be  witnesses.  In  the  ab- 
sence of  any  showing  to  the  contrary,  we  will 
presume  Kephart  was  willing  to  testify,  and 
we  hold  that  the  court  properly  permitted 
blm  to  do  so  without  first  discliarging  him 
from  the  Information. 

The  defendant  excepted  to  the  following 
portion  of  the  charije;  "You  are  Instructed 
that  under  the  statutes  of  this  state  a  de- 
fendant in  a  criminal  case  may  be  a  witness 
in  his  own  l)ehalf.  But  you  are  further  In- 
structed that  it  is  your  duty  to  take  Into  con- 
sideration, In  weighing  his  testimony,  the 
fact  that  he  staods  charged  with  the  commis- 
sion of  the  crime;  tiiat  the  result  of  the  case 
under  consideration  is  to  him  of  the  most 
vital  importance;  and,  bearing  this  in  mind, 
you  are  to  give  to  his  evidence  such  weight 
and  credence  as.  In  your  sound  Judgment,  yon 
may  consider  it  entitled  to."  Defendant  also 
excepted  to  the  following  part  of  the  charge: 
"And  the  proof  In  support  of  it  is  such  as  Is 
famished  by  co-defendants,  and  relatives  and 
friends  of  the  defendant  or  his  co-defendants. 
It  is  the  duty  of  the  Jury  to  take  into  con- 
sideration the  interest  of  the  defendant  and 
his  co-defendants,  and  the  natural  interest  or 
sympathy  of  his  relatives,  or  the  relatives  of 
bis  co-defendants,  or  his  and  their  friends." 
The  court  here  refers  to  the  effort  of  defend- 
ant to  prove  an  alibi.  It  certainly  was  the 
duty  of  the  Jury  to  consider  the  interest  of 
defendant,  his  co-defendants,  and  their  rd- 
atlves,  In  the  event  of  the  action.  Evidence 
cannot  be  weighed,  by  persons  of  ordinary  in- 
telligence and  experience,  without  giving  at- 
tention to  the  evident  feelings  and  interest  of 
witnesses.  It  Is  always  proper  for  trial  courts 
to  remind  jurors  of  their  duty  in  this  respect, 
but  we  cannot  commend  the  manner  in  which 
it  was  done  in  this  case.  They  should  have 
been  directed  to  consider  the  Interest,  It'  any, 
as  shown  by  the  evidence,  of  each  witness, 
without  specifying  any  particular  person  or 
class  of  persons,  and  to  give  to  the  testimony 
of  each  such  weight  as  the  jurors  believed  it 
entitled  to.  In  view  of  all  the  evidence.  The 
testimony  of  each  witness  should  be  subjected 
to  the  same  test,  and  the  court  should  studi- 
ously avoid  any  expression  calculated  to  dis- 
credit any  particular  portion  of  the  testimony. 
However,  we  are  satisfied,  from  a  careful  in- 
spection of  the  record,  that,  whatever  depar- 
ture there  may  be  In  the  foregoing  parts  of 
the  charge  from;  what  we  regard  as  good 


form,  such  departure  did  not  prejudice,  or 
tend  to  prejudice,  defendant  in  respect  to  any 
substantial  right,  and  therefore  presents  no 
reversible  error.  C!omp.  Laws,  |  7588.  Coun- 
sel for  defendant,  who  did  not  take  part  in 
the  trial  below,  has  called  our  attention  to 
other  portions  of  the  charge;  but  his  objec- 
tions cannot  be  considered  bt  this  court,  no 
parts  of  the  charge  having  been  excei>ted  to, 
other  than  as  stated  herein. 

Careful  attention  has  been  given  to  certain 
errors  alleged  to  have  occurred  in  the  refusal 
of  the  court  to  permit  answers  to  Questions 
asked  of  the  witness  Kephart  on  cross-ex- 
amination. Many  idle  and  unnecessary  ques- 
tions were  asked.  Numerous  captious  objec- 
tions were  made  by  counsel  for  the  state.  As 
a  confessed  participant  In  the  alleged  crime, 
Kephart.  should  have  been  subjected  to  the 
moat  thorough  and  rigid  cross-examination. 
The  utmost  latitude  should  have  been  allow- 
ed. It  is  unwise  and  dangerous  for  the  gov- 
ernment. In  such  cases,  to  Interpose  objec- 
tions, BO  long  as  the  inquiry  is  confined  to 
any  reasonable  limits.  But  there  must  be  a 
limit  to  any  cross-examination,  and  when  it 
appears,  as  it  does  In  this  case,  from  an  ex- 
amination of  the  whole  record,  that  the  wit- 
ness, at  one  time  or  another,  has  been  re- 
quired to  answer  every  question  which  could 
possibly  aid  the  jury  in  correctly  estimating 
the  value  of  his  testimony,  prejudicial  error 
wIU  not  be  predicated  upcm  the  refusal  of  the 
court  to  permit  answers  to  certain  questions, 
when,  in  other  parts  of  the  record,  and  ha  an- 
swer to  other  questions,  the  witness,  in  effect, 
testified  fully  upon  the  matters  excluded. 
Such  rallngs,  if  erroneous,  are  not  prejudicial 
to  any  substantial  right  We  think  the  croso- 
examination  of  Kephart  was  permitted  to 
extend  even  beyond  reasonable  limits,  and 
we  are  unable  to  discover  any  reversible  er- 
ror in  respect  thereto.  The  judgment  of  the 
court  below  is  affirmed. 


HUNTER  V.  KARCHER. 

(Supreme  Court  of  South  Dakota.     May  19, 

1896.) 

JcDeXENT  IN  JdSTICE  CoDBT— VALiniTT  — Land- 

LOKD  AND  Tenant— Lease  prom  Month 
To  Month  —  Termination. 

1.  The  record  in  an  action  brought  in  jus- 
tice court  fully  specified  the  nature  of  the  claim, 
and  contained,  over  the  certificate  of  the  jus- 
tice, a  transcript  of  his  docket,  enumerating  all 
essential  jurisdictional  facts,  and  conclnding 
with  a  recital  that,  "after  hearing  the  evidence 
and  law,  judgment  was  given  for  plaintiff  for 
$20  against  C,  and  costs,  $13.50,  making  in  all 
$33.50,"  and  that  notice  of  appeal  was  given  by 
O.'s  attorney.  Held,  that  the  record  snowed  a 
valid  judgment,  within  Comp.  Laws,  I'  5024, 
defining  a  judgment  as  "the  final  determination 
of  the  rights  of  the  parties." 

2.  A  lessee  under  a  verbal  lease  from  month 
to  month  gave  notice,  on  June  5th,  of  an  inten- 
tion to  terminate  the  lease,  but  left  tiis  personal 
effects  In  the  house  after  July  Ist,  and  the 
premises  were  occut>ied  by  his  wife  during  that 
month.     Held  that,  as  the  lease  was  by  opera- 
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tion  of  law  renewed  on  July  Ist,  before  the  ex- 
piration of  the  30  days  required  by  Comp. 
Laws,  §  3742.  to  terminate  such  tenancies  after 
notice,  the  lessee  was  liable  for  the  July  rent. 

3.  A  statement  by  a  lessee  from  month  to 
month,  that  he  "guessed  he  would  have  to  give 
up  the  house,"  is  not  a  sufficient  notice  of  an  in- 
tention to  terminate  the  lease. 

Appeal  from  Lawrence  county  court;  Gran- 
ville O.  Bennett,  Judge. 

Action    by   John  Hunter  against   Charles 
Karcber  for  the  recovery  of  rent   Judgment 
for    plaintiff,    and    defendant   appeals.    Af- 
firmed. 
• 

Franic  McLaughlin,  for  appellant  Frawley 
&  Laffey,  for  respondent. 

FULLER,  J.  TJiis  case  originated  and  was 
first  tried  In  Justice  court,  resulting  In  a  Judg- 
ment for  plaintiff,  upon  a  claim  of  $20,  which 
was  the  agreed  monthly  rental  for  a  house  of 
plaintiff  which  the  defendant  occupied  under 
a  lease.  The  defendant  api)ealed  to  the 
county  court  upon  questions  of  both  law  and 
fact,  and  a  trial  there  resulted  in  a  judgment 
in  plaintiff's  favor,  and  against  the  defend- 
ant, for  the  full  amount  claimed.  From  said 
judgment  and  from  an  order  OTemillng  a 
motion  for  a  new  trial,  this  appeal  was  taken. 

It  is  argued  by  counsel  for  appellant  that 
his  motion  to  dismiss  the  action,  made  in  the 
court  below,  upon  the  ground  that  no  valid 
Judgment  was  ever  entered  in  Justice  court, 
ought  to  have  been  sustained.  The  record  in 
Justice  court,  which  fully  specifies  the  nature 
of  the  claim,  contains,  over  the  certificate  of 
the  Justice,  a  transcript  of  his  docket  which 
enumerates  all  essential  Jurisdictional  facts, 
and  concludes  with  the  following  recital: 
"After  hearing  the  evidence  and  law,  Judg- 
ment was  given  for  plaintiff  for  $20  against 
Charles  Karcber,  and  costs,  $13.50,  making  in 
all  $33.50.  Notice  of  an  appeal  was  given  by 
Frank  McLaughlin,  attorney  for  Charles  Kar- 
cber. John  Stannus,  Justice  of  the  Peace." 
"A  Judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action."  Comp. 
Laws,  {  5024.  In  the  foregoing  decision  of 
the  Justice,  the  law  was  aK>Ued  to  all  litigated 
tacts;  the  aggregate  amount  to  which  plain- 
tiff was  entitled,  including  the  item  of  costs, 
was  ascertained;  and  the  rights  of  the  parties 
were  fully  determined  by  the  entry  of  a  final 
Judgment  which,  though  informal  and  subject 
to  adverse  criticism,  is  sufficient  to  support 
an  execution,  or  constitute  a  bar  to  another 
suit  upon  the  same  cause  of  action.  In  our 
opinion,  the  instrument  is  a  final  Judgment, 
within  the  statutory  definition. 

It  appears,  from  the  evidence,  that  appel- 
lant and  his  family  had  for  more  than  three 
years  continuously  occupied  the  house  in  ques- 
tion, under  a  verbal  lease  from  month  to 
month,  and,  although  he  testifies  that  he  stat- 
ed to  respondent,  late  in  the  month  of  May, 
1804,  that  he  "guessed  he  would  have  to  give 
up  the  house,"  no  notice  sufficient  to  termi- 
nate the  lease  was  given  until  the  5th  day  of 
the  following  month.    As  the  rent  accrued 


and  t>ecame  payable  monthly,  and  appellant's 
personal  effects  remained  in  the  house,  whicb 
his  wife  continued  to  occupy  as  her  residence 
dturing  the  entire  month  of  Jtily,  the  lease,  br 
operation  of  law,  was  renewed  on  the  1st  day 
of  that  month,  and  became  binding  upon  botb 
landlord  and  tenant,  five  days  before  the  ex- 
piration of  the  time  for  which  appellant  was 
boimd  to  give  notice,  imder  section  3742  of 
the  Compiled  Laws,  in  order  to  terminate  the 
lease.  Our  view  of  the  case  renders  a  cod- 
sideratlon  of  other  questions  discussed  in  the 
briefs  of  ootmsel  unnecessary.  The  Judgment 
is  afOrmed. 


McKBNNETT  v.  BARRINQBR  et  al. 

(Supreme  Court  of  South  Dakota.    May  26. 

1896.) 

Appeal — Review— Prbbdhptioxs. 

On  aj;)peal  from  a  judgment  of  a  timf 

of  general  jurisdiction,   where  the  record  doef 

not  purport  to  contain  the  evidence,  such  fa<-i» 

will  be  presumed,  if  within  the  issues,  as  will 

support  the  Judgment  of  the  trial  court 

Appeal  from  circuit  court.  Day  county;  A. 
W.  Campbell,  .Tudge. 

Action  by  Thomas  McKennett  against  Phil- 
lip J.  Barrlnger  and  Sarah  A.  Barringer. 
Decree  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Frank  Sears  and  Bennett  &  Sheldon,  for 
appellants.    J.   H.   McCoy,  for  respondent 

FULLER,  J.  Plaintiff,  a  judgment  credit- 
or, to  whom  it  is  alleged  a  certificate  of  sale 
on  execution  had  been  issued.  Instituted  this> 
action  against  the  defendants,  to  obtain  a 
decree  in  equity  vacating,  upon  the  ground 
of  fraud  as  to  creditors,  a  conveyance  of  real 
property  by  Phillip  J.  Barrlnger  to  Sarah  A. 
Barrlnger,  his  mother,  and  to  require  tho 
latter  to  transfer,  to  the  person  entitled 
thereto,  the  legal  title  to  said  real  estate,  by 
quitclaim  deed.  A  trial  to  the  court  with- 
out a  Jury,  resulted  in  findings  of  fact  and 
conclusions  of  law  against  the  defendants,  and 
favorable  to  plaintiff,  upon  all  the  issues: 
and  from  a  Judgment  declaring  said  deed 
to  be  void  as  to  the  plalntU^  because  the 
same  was  made  with  the  Intent  to  defraud. 
hinder,  and  delay  creditors,  and  directing 
the  defendant  Sarah  A.  Barrlnger  to  execute 
and  deliver  to  plaintiff  a  quitclaim  deed  of 
all  the  premises  described  in  the  complaint, 
the  defendants  appeal  to  this  court 

So  far  as  presented  or  disclosed  by  the 
record,  the  following  material  facts  alleged 
In  the  complaint  must  be  treated  as  proved: 
Phillip  Barrlnger,  who  was  insolvent  and 
largely  indebted  to  numerous  persons.  Includ- 
ing respondent  fraudulently  tianafened  the 
land  in  question  to  his  mother,  Sarah  A. 
Barrlnger,  who  holds  the  same  in  secret 
trust  for  her  son,  vrlth  the  Intent  and  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  said  Phillip  Barrings; 
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that  before  the  commencement  of  this  suit, 
and  upon  a  $700  Judgment  existing  In  re- 
spondent's favor  against  the  appellant  Phil- 
lip Barringer,  execution  vras  Issued  and 
levied  npon  said  land  as  the  only  property 
of  said  judgment  debtor,  and  the  sftme  was 
sold  thereunder  for  |400  to  respondent,  to 
whom  the  sheriff  executed  and  delivered  the 
usual  certificate  of  sale;  that  being  unable 
to  find  property  of  said  Judgment  debtor, 
real  or  personal,  out  of  which  to  make  the 
residue  of  said  Judgment,  after  applying 
thereto  the  proceeds  of  said  sale,  the  sheriff 
returned  his  execution  unsatisfied  as  to  the 
sum  of  $351.70,  and  respondent  thereafter 
Instituted  this  suit 

A  reasonable  construction  of  the  complaint 
would  Justify  the  introduction  of  evidence 
tending  to  prove  that  the  property  In  ques- 
tion tiad  not  been  redeemed,  and  that  a  sher- 
iff's deed  had  issued  to  respondent;  and,  in 
the  absence  of  a  record  which  presents  the 
evidence,  findings  of  fact,  and  conclusions  of 
law,  such  a  state  of  facts  will  be  presumed 
in  support  of  the  Judgment  In  Minnesota, 
under  like  circumstances,  "It  will  be  presum- 
ed ttiat  there  was  evidence  Introduced  on  the 
trial,  by  consent,  sufficient  to  support  ma- 
terial findings  of  fact,  though  not  embraced 
within  the  Issues  made  by  the  pleadings." 
Deiber  v.  Loehr  (Minn.)  47  N.  W.  50.  This 
case,  however,  requires  us  to  go  only  to  the 
extent  of  holding  that  In  support  of  a  Judg- 
ment of  a  court  of  general  Jurisdiction  on 
appeal,  where  the  record  does  not  purport 
to  contain  the  evidence,  a  state  of  facts  will 
be  presumed.  If  within  the  Issues,  authoriz- 
ing the  rendition  of  said  Judgment  by  the 
trial  court,  and  every  reasonable  Intendment 
will  be  Indulged  in  favor  of  the  correctness 
thereof,  until  error  is  affirmatively  shown. 
Kent  v.  Insurance  C!o.,  2  S.  D.  300,  50  N.  W. 
85;  Hroch  v.  Aultman  &  Taylor  Co.,  3  S. 
D.  477,  54  N.  W.  269.  For  the  purpose  of 
this  appeal,  It  must  be  conclusively  presumed 
that  the  deed  from  Pliilllp  J.  Barringer  to 
Sarah  A.  Barringer  was  made  with  the  in- 
tent to  defraud  creditors;  and,  as  against  re- 
spondent, said  transfer  was  void,  under  sec- 
tion 4656  of  the  Cofaiplled  Laws.  Moreover, 
by  virtue  of  a  sheriff's  deed,  respondent,  as 
the  actual  owner  of  the  premises,  was  en- 
titled, ni>on  the  record,  to  a  decree  removing 
the  cloud  thus  cast  upon  his  title;  and  the 
Judgment  of  the  trial  court  is  affirmed. 


KEEN  T.  BOARD  OF  SUP'RS  OF 

FAIRVIHW  TP.  et  ol. 

(Supreme  Court  of  South  Dakota.     May  26, 

1806.) 

HlSHWATS  OXFOBLIO  LaSDS— DiDIOATtOS— BSTAB- 
LISHHBHT — Powia  OF  TuWN'SHIP  BOABD. 

1.  Since  the  passage  of  Act  Cong.  July  26, 
1866  (Rev.  St.  U.  8.  i  2477),  declaring  that  "the 
right  of  way  for  the  construction  of  highways 
over  public  lands  not  reserved  for  public  uses 
is  hereby  granted";   and  the  territorial  act  of 


January  12,  1871  (Comp.  Laws,  S  1189),  provid- 
ing that  all  section  Hues  shall  be  public  high- 
ways BO  far  as  practicable, — persons  filing  on 
public  lands  take  the  same  subject  to  the  right 
Of  way  along  section  lines  for  highway  pur- 
poses. Wells  T.  Pennington  Co.,  48  N.  W. 
305,  2  S.  D.  1,  followed. 

2.  Under  the  territorial  act  of  January  12, 
1871  (Comp.  Laws,  f  1189),  declaring  that  alT 
section  lines  shall  be  public  highways  so  far  as 
practicable,  "provided  that  nothing  in  the  act 
shall  be  so  construed  as  to  interfere  with  ex- 
isting highways  in  the  settled  portions  of  the 
territory,"  a  person  seeking  to  prevent  the 
change  or  vacation  of  a  highway  must  show 
that  it  was  legally  established  in  a  settled  por- 
tion of  the  territory,  or  eiisted  by  prescription, 
at  the  time  such  act  was  passed. 

3.  Act  Jan.  12,  1871  (Comp.  Laws,  {  1189), 
provides  that  all  section  lines  shall  be  public 
highways  as  far  as  practicable.  Comp.  Laws, 
{  1296,  authorizes  the  supervisors^  of  a  town 
to  lay  out  any  new  road;  and  section  1320  de- 
clares that  "every  road  located  by  territorial 
or  county  authority  is  a  county  road,  and  shiiU 
only  be  changed  or  vacated  by  an  order  of  the 
county  commiBsioners."  Held,  that  the  towtt 
supervisors  may  open  a  road  within  their  town- 
ship on  the  section  line  of  land  belonghig  to- 
the  United  States  at  the  time  section  1189  was 
enacted;  sacb  line  not  being  a  county  road, 
within  section  1320. 

Haney,  J.,  dissenting. 

Appeal  from  circuit  court.  Lincoln  county; 
Joseph  W.  Jones,  Judge. 

Action  by  James  Keen  against  the  board 
of  supervisors  of  Falrvlew  township  and  oth- 
ers to  restrain  defendants  from  opening  ai 
highway.  Prom  an  order  continuing  in  force- 
a  temporary  restraining  order,  defendants 
appeal.     Reversed. 

Alkens  &  Brown,  for  appellants.  O.  S>- 
GlSord,  for  resitondent 

FULLER,  J.  This  appeal  is  from  an  order 
continuing  in  force  a  temporary  restraining 
order,  during  the  pendency  of  an  action  to 
permanently  enjoin  the  defendants  from, 
opening  and  constructing  a  public  highway 
upon  a  section  line  within  the  township  of 
Falrvlew,  over  and  upon  the  premises  of  the 
plaintiff.  While  evidence  was  offered  which 
must  be  considered,  both  parties  seem  dis- 
posed to  treat  the  motion  to  vacate  the  tern.- 
porary  restraining  order  as  a  demurrer  to- 
the  complaint,  on  the  ground  that  the  same 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and  the  power  of  the  town- 
ship board,  under  the  circumstances  of  this 
case,  to  open  and  construct  a  section-line- 
highway  wholly  within  the  township,  Is  con- 
ceded to  be  the  controlling  question  of  law 
for  the  determination  of  this  court. 

Respondent,  who  was  plaintiff  in  the  court 
below,  made  settlement  under  the  United 
States  land  laws,  and  became  a  homestead 
entryman  upon  the  land  In  question,  on  the 
6th  day  of  June,  1871,  and  thereafter  made- 
final  proof,  and  obtained  from  the  govern- 
ment the  patent  under  which  he  now  holds  a 
portion  of  the  premises,  one  acre  of  which, 
consisting  of  thirty-three  feet  along  each  side 
of  the  section  line,  is  sought  to  be  opened  ap 
and  prepared  for  use  as  a  public  highway. 
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A.S  shown  npon  a  diagram  contained  in  the 
abstract,  and  from  the  averments  of  the 
complaint,  and  an  affidavit  offered  in  evi- 
dence, it  appears  that  a  road  was  surveyed 
across  Falrview  township,  without  reference 
to  section  lines,  in  the  year  1870,  and  that 
the  same  has  ever  since  l>cen  used  as  a  high- 
way and  traveled  by  the  public  for  more 
than  20  years  prior  to  the  commencement  of 
this  suit;  that  the  proposed  road  ui>on  the 
section  line  runs  for  some  distance  and  en- 
tirely across  respondent's  premises,  parallel 
with  said  highway,  and  about  eighty  rods 
therefrom.  Extending  north  from  the  sec- 
tions in  which  respondent's  laud  is  situated, 
the  old  road  is  for  a  distance  of  one  mile 
upon  the  section  line,  and  apparently  within 
the  sixty-six  feet  which  appellants  claim  the 
right  to  open  up,  and  use  as  a  highway. 
While  appellants  have  neither  taken  steps 
nor  threatened  to  change,  vacate,  or  discon- 
tinue said  old  road,  it  is  alleged  that  the  con- 
templated road  along  the  section  line  would 
Interfere  therewith,  operate  as  a  discontinu- 
ance thereof,  and  render  the  same  useless. 
If  considered  essential,  further  facts  will  be 
stated  and  discussed  with  the  law  applicable 
thereto.  No  claim  is  made  that  any  of  ap- 
pellants' proceedings  were  irregular,  or  that 
the  section  line  In  question  is  not  feasible,  or 
that  any  natural  obstacle  or  obstruction  of 
any  kind  exists  thereon,  other  than  the  fences 
which  respondent  had  placed  there,  and  which 
appellants  were  attempting  to  remove  for  the 
purpose  of  opening  the  highway. 

On  the  20th  day  of  July,  1860,  congress 
passed  an  act  by  which  the  rights  of  all  set- 
tlers upon  the  public  domain  were  restricted 
as  follows:  "The  right  of  way  for  the  con- 
struction of  highways  over  public  lands,  not 
reserved  for  public  uses,  is  hereby  granted." 
Rev.  St.  U.  S.  i  2477.  The  foregoing  con- 
gressional grant  constitutes  an  unconditional 
conveyance  of  an  indefeasible  interest  to  the 
public,  and  every  right  or  Interest  subsequent- 
ly acquired  under  the  general  land  laws  has 
been  taken  subject  thereto.  Wells  v.  Penning- 
ton Co.,  2  &  D.  1,  48  N.  W.  305,  and  cases  cit- 
ed. Prior  and  at  all  times  since  respondent 
entered  and  acquired  an  interest  in  the  lands 
described  in  his  complaint,  the  following  legis- 
lative enactment  was  and  is  in  full  force: 
"All  section  lines  shall  be  and  are  hereby  de- 
clared pubUc  highways  as  far  as  practicable; 
provided  that  nothing  in  this  act  shall  be  so 
-construed  as  to  interfere  with  existing  high- 
ways in  the  settled  portions  of  the  territory." 
Comp.  Laws,  {  1188;  Sess.  Laws  1871.  At 
the  time  of  the  passage  and  approval  of  this 
section  (January  12, 1871),  all  territorial  roads, 
unless  otherwise  specified,  were,  by  express 
enactment  (chapter  72,  Laws  1862),  required 
to  be  80  feet  in  width;  but,  by  section  1190 
of  the  Compiled  Laws,  the  board  of  county 
commissioners  were  authorized  to  vacate  or 
change  said  roads  within  their  respective 
oountiea  as  provided  by  the  next  section 
<U81),  which.  In  effect,  declares  that  all  pub- 


lic highways  along  section  lines  shall  be  66 
feet  wide,  taken  equally  from  each  side  of  the 
line,  except  territorial  roads  located  by  the 
legislative  assembly  within  the  respective  coun- 
ties, which  may  be  clianged  or  vacated  by  the 
county  commissioners,  as  provided  in  the  pre- 
ceding section,  subject,  however,  to  the  lim- 
itations of  section  1189  in  case  of  an  Inter- 
ference with  existing  highways  in  the  settled 
portions  of  the  territory.  The  evident  legis- 
lative scheme  and  intention  were  to  conform, 
so  far  as  practicable,  our  public  roads  to  the 
section-line  system,  wherever  it  could  be  done 
without  substantial  interference  with  high- 
ways existing  in  the  settled  portions  of  the 
territory  at  the  time  of  the  passage  of  the  act 
of  1871;  and  the  word  "interfere,"  as  nspJ 
therein,  when  construed  in  Its  proper  relation 
and  with  reference  to  the  purpose  for  which 
it  was  employed,  should  be  liberally  construed. 
Whether  such  an  old  road,  upon  a  section  line, 
80  feet  in  width,  could  be  reduced  to  66  feet, 
or  be  changed  to  meet  the  requirement  that  33 
feet  sliall  be  taken  from  each  side  of  the  sec- 
tion line,  or,  where  in  close  proximity,  be 
made  to  conform  thereto,  would  constitute  an 
interference,  in  contemplation  of  the  statute, 
need  not  at  this  time  be  determined.  From 
the  allegations  of  the  complaint,  and  the  evi- 
dence offered  in  support  thereof,  it  affirmative- 
ly appears  that  the  old  road  therein  men- 
tioned had  not  been  open  and  in  uae  as  such 
durhig  20  years  next  preceding  March  9,  18S3; 
and  the  same  could  not,  therefore,  become  an 
established  highway  by  prescription,  within 
section  1216  of  the  Compiled  Laws;  and  it 
was  therefore  incumbent  upon  respondent  to 
plead  and  prove  that  the  proper  authorities 
had  legally  established  said  road  in  a  settled 
portion  of  the  territory,  prior  to  March  12, 
1871,  when  section  1189  became  a  law. 

The  contention  of  counsel  for  respondent 
that  the  old  road  In  question  waa  laid  out 
and  established  in  the  year  1870,  In  accord- 
ance with  chapter  71  of  the  Laws  of  1S6Z 
does  not  appear  to  be  fully  sustained  by  the 
record  upon  which  he  relies,  or  at  alL  Un- 
der that  chapter,  the  board  may,  npon  peti- 
tion, order  county  roads  to  be  located,  and 
"appoint  commissioners  to  survey,  view,  and 
locate  the  same."  While  It  seems  that  cei^ 
tain  commissioners  or  viewers  were,  upon 
petition,  appointed  to  locate  a  county  road. 
who  upon  the  15th  day  of  October,  1870, 
made  a  favorable  report,  and  recommended 
a  survey  of  a  road  in  the  vicinity  of  the 
highway  now  under  consideration,  nothing 
further  appears  from  the  county  records  to 
have  been  accomplished  until  the  year  ISSl. 
when  this  road,  which  had  been  used  contin- 
uously by  the  public  for  11  years  prior  there- 
to, and  described  in  the  complaint  as  the 
highway  with  which  appellants  are  attempt- 
ing to  interfere,  waa  officially  and  le^lly  09- 
tabilshed.  It  is  therefore  clear  thmt  the 
road  in  question  neither  existed  by  prescrip- 
tion nor  by  the  exercise  of  legal  authority 
until  long  after  the  passage  and  approval  of 

Digitized  by  VjOOQlC 


an.) 


KEEN  ».  BOARD  OF  SUPJIS. 


629 


tbe  act  of  January  12,  1871,  declaiiag  sec- 
tion lines  to  be  public  tughways;  and,  as 
said  section  was  designed  to  prevent  Inter- 
ference only  with  highways  then  existing  in 
settled  portions  of  the  territory,  it  becomes 
otinecessary  to  determine  whether  the  acts 
complained  of  constitute  an  Interference 
with  said  road,  within  the  purview  of  the 
statute  above  mentioned. 

In  tbe  absence  of  an  affirmative  act,  or 
anything  to  indicate  an  Intention  on  the 
part  of  the  board  of  county  commissioners, 
to  vacate  the  section  line  as  a  road,  coun- 
sel's claim  that,  in  etCect  and  without  an  ex- 
pression, the  order  of  1881,  by  which  the  old 
road  was  established,  operated  retroactively 
as  a  discontinuance  and  vacation  of  the  un- 
opened highway,  located  by  the  legislature 
upon  the  section  line,  cannot  be  considered 
with  favor,  and  we  conclude,  without  hesita- 
tion, tiiat  said  road  has  never  been  vacated 
or  changed  in  any  manner. 

As  the  view  entertained  and  herein  ex- 
pressed renders  unnecessary  a  consideration 
of  many  of  the  points  urged  by  counsel  for 
appellants,  and  discussed  In  respondent's 
brief,  we  will  pass  directly  to  an  examlnu- 
tion  of  another  branch  of  the  paramount 
question,  namely,  the  power  of  a  township 
board  to  open  and  construct  a  highway 
wholly  within  a  township  and  upon  a  sec- 
tion line.  To  discuss  or  even  to  refer  to  all 
the  legislative  enactments  which  must  be 
considered  as  bearing  indirectly  upon  tikis 
Important  question  is  not  essential  to  a  prop- 
er determination  thereof.  Prior  to  the  en- 
actment of  chapter  112,  Laws  1883,  and  with 
the  exception  of  legislative  authority  to  es- 
tablish territorial  roads,  the  board  of  county 
commissioners  appears  to  be  the  only  tri- 
bunal bavlng  power  to  establish,  vacate, 
change,  or  discontinue  a  public  highway, 
wholly  within  the  boundaries  of  a  county. 
Although  previous  to  the  passage  of  section 
11S9,  in  the  year  1871,  numerous  territorial 
roads  bad  been  established  by  direct  legisla- 
tive enactment,  as  well  a;  a  large  number 
of  county  roads  by  the  board  of  county  com- 
missioners in  the  manner  provided  by  law, 
it  does  not  appear  from  said  section  that 
the  legislature  Intended  thereby  to  establish 
highways  of  any  character;  and  when  im- 
practicable from  any  cause,  or  when  the 
same  interfere  with  highways  then  existing 
in  settled  portions  of  the  territory,  section 
lines  are  not  even  declared  to  be  public  high- 
ways, which  may  be  opened  and  established 
as  such.  As  the  question  of  Interference 
and  practicability  must  be  considered  and 
determined  by  proper  authority,  and  in  the 
manner  provided  by  law,  before  a  section 
line  can  become  a  confirmed  highway,  open 
for  pnbllc  travel,  it  is  obvious  that  something 
beyond  tbe  declaration  of  said  section  is  es- 
sential to  the  establishment  of  a  public  high- 
way upon  a  section  line.  Under  the  statu- 
tory definition  of  a  "territorial  road,"  it  can- 
not be  aaid  that  the  section  line  in  question 
T.67N.w.no.5 — 10 


constituted  a  county  road,  or  a  public  high- 
way established  by  the  legislative  assembly. 
Comp.  Laws,  |  1320.  ^  As  It  is  clear  from 
section  1189,  when  considered  with  other  pro- 
visions relating  to  the  statutory  system  of 
highways,  that  the  legislature  located,  sub- 
ject to  expressed  limitations,  a  public  road 
upon  each  section  line  to  be  opened  or  estab- 
lished by  any  authorized  board  or  officer, 
and  in  a  manner  provided  by  law,  we  con- 
clude that  the  legislature  located,  but  did 
not  establish,  such  roads.  As  the  proposed 
road  Is  confined  strictly  to  33  feet  on  each 
side  of  the  section  line,  and  the  UUe  to  the 
land  in  question  was  In  the  United  States 
when  a  public  highway  was  located  thereon 
by  the  legislative  assembly  of  1871,  the  same 
may  be  oi>ened  by  proper  authority,  and  pre- 
pared for  public  use,  without  allowing  re- 
spondent any  compensation  in  the  way  of 
damages.  Comp.  Laws,  §  1303;  Wells  v. 
Pennington  Co.,  supra.  By  section  12G3  of 
the  Compiled  I^aws,  and  under  conditions 
which  do  not  exist  in  the  case  before  us,  the 
township  board  Is  authorized  to  open  roads 
within  a  township,  upon  and  to  the  width  of 
two  rods  on  each  side  of  the  section  line, 
without  a  survey,  unless  It  be  necessary,  on 
account  of  natural  obstacles  rendering  a  por- 
tion of  the  section  line  Impracticable;  and 
for  all  land  thus  taken  outside  the  33  feet  on 
each  side  of  the  section  line  the  owner  there- 
of Is  entitied  to  damages,  assessed  in  the 
manner  provided  by  law.  Section  129C  of 
the  Complied  Laws  expressly  provides  that 
"the  supervisors  of  a  town  may  alter  or  dis- 
continue any  road,  or  lay  out  any  new  road"; 
and,  while. this  provision  Is  restricted  by 
numerous  other  statutory  enactments,  the 
authority  of  the  board  of  supervisors  of  Pair- 
view  township  to  open  up  and  establish  the 
road  in  controversy,  without  a  survey,  to  the 
width  of  33  feet  on  each  side  of  the  section 
line,  across  the  premises  of  respondent.  Is 
clearly  ascertainable  from  an  examination  of 
all  statutoiy  provisions  which  relate  to  the 
subject  of  public  highways. 

In  the  case  of  Van  Antwerp  v.  Dell  Rapids 
Tp.  (on  rehearing)  59  N.  W.  209,  there  is  noth- 
ing materially  inconsistent  with  the  construc- 
tion now  placed  upon  section  1320  of  the  Com- 
piled Laws;  and,  as  none  of  the  controlling 
features  of  that  case  are  in  conflict  here- 
with,  the  same  requires   no   further  notice. 

The  order  appealed  from  is  reversed,  and 
the  case  is  remanded  for  further  proceedings 
not  inconsistent  herewith. 

CORSON,  P.  J.  (concurring  specially).  I 
concur  In  the  view  expressed  by  Mr.  .TusUce 
FULLBR  that  since  the  i>assage  of  the  act 
of  congress  of  July  26,  1866,  and  the  act  of 
the'  territorial    legislature   of    1871    (Comp. 

1  Comp.  Laws,  f  1320,  declares  that  "every 
road  located  by  territorial  or  "county  anthority 
is  a  county  road,  and  shall  only  be  changed  or 
vacated  by  an  order  of  the  county  commisiion- 
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Laws,  f  1189),  all  pereons  taking  land  In  this 
state  take  It  subject  to  the  right  of  way  for 
liierhway  purposes  along  section  lines.  This 
was  BO  held  by  this  court  in  Wells  v.  Pen- 
nington Co.,  2  S.  D.  1,  48  N.  W.  305;  Howard 
V.  Brown  (Neb.)  56  N.  W.  713.  It  afflnnative- 
ly  appears  in  this  case  that  the  plaintiff  ac- 
quired his  land  subsequent  to  the  passage  of 
the  territorial  act  of  1871.  It  also  affirmative- 
ly appears  that  a  highway  along  the  section 
line  in  controversy  Is  practicable.  It  will  be 
presumed,  therefore,  that  there  is  a  high- 
way located  and  existing  by  operation  of  law 
upon  such  section  line,  which  the  township 
officers  have  presumptively  the  right  to  open 
for  public  use  as  such  highway.  One  who 
seeks  to  prevent  the  opening  of  such  high- 
way for  public  use  by  the  township  officers 
should  be  required  to  show,  in  a  clear  and 
satisfactory  manner,  such  facts  as  take  the 
particular  section  line  out  of  the  operation  of 
the  general  law.  Such  showing  was  not  made 
In  this  case,  and  for  this  reason,  without  en- 
tering upon  a  discussion  of  the  conflicting 
statutes  in  this  state,  relating  to  the  powers 
of  townships  and  counties  to  locate  or  vacate 
highways,  I  think  the  order  appealed  from 
should  be  reversed. 

HANET,  J.  (dissenting).  This  is  an  appeal 
from  an  order  restraining  defendants,  dniing 
the  pendency  of  this  action,  from  entering  up- 
on the  inclosed  premises  of  plnintiffi,  for  the 
purpose  of  opening  and  working  an  alleged 
highway.  Plaintiff  had  been  in  the  quiet  and 
peaceable  possession  of  the  premises  for  more 
than  20  years,  when,  without  any  reason,  so 
far  as  the  record  shows,  which  Jiad  not  ex- 
isted all  that  time,  defendants  attempted  to 
open  a  road  through  his  fenced  farm.  He 
brought  this  action  to  ascertain  his  rights. 
The  controversy  Involved  the  construction  of 
several  conflicting  statutes,  and  numerous  im- 
portant questions  of  law  which  are  new  and 
unsettled  in  this  state.  Such  being  the  situa- 
tion, the  trial  court  seems  to  have  reached  the 
conclusion  that  the  public,  having  so  long  re- 
frained from  usingthe  alleged  highway,  would 
suffer  no  serious  injury  If  restrained  from  en- 
forcing rights  of  a  doubtful  character  pending 
the  determination  of  the  controversy  upon  Its 
merits.  This  Is  the  view  any  considerate  and 
careful  trial  court  should  have  taken  of  the 
matter,  and  Is  the  view  which  should  be  taken 
by  this  court.  It  leaves  the  parties  in  the 
position  they  have  occupied  for  years,  without 
Injury  to  either,  until  the  rights  of  both  can 
be  determined  In  a  proper  and  orderly  man- 
ner. The  order  of  the  circuit  court  should  be 
affirmed. 


THOMPSON  V.  ULRIKSON. 
(Supreme  Court  of  South  Dakota.    May  26, 

1896.) 
Appial — Grantiito  of  Nkw  Triau — Rbvicw. 
An  order  rntnting  a  new  trial  will  rarely 
be  interfered  with  on  appeal,  unleu  it  la  shown 


to  have  been  baaed  on  error  of  law.    As  abnae 
of  discretion  most  dear^  appear. 

Appeal  from  circnlt  court,  Lincoln  county; 
J.  W.  Jones,  Judge. 

Action  by  Ole  Thompson  against  Simon 
Ulrlkson.  Verdict  for  defendant,  which  -wma 
set  aside  and  a  new  trial  granted,  froru 
which  order  defendant  appeals.     Affirmed. 

Aikens  &  Brown,  for  appellant.  C.  B.  Ken- 
nedy, Palmer  &  Rogde,  and  O.  S.  Glfford.  for 
cespondent 

CORSON,  P.  3.  This  is  an  appeal  from  an 
order  granting  a  new  trlaL  The  action  was 
instituted  to  recover  the  value  of  a  tialf  In- 
terest In  a  threshing  machine  outfit  which 
plaintiff  alleged  he  sold  to  the  defendant 
for  1909.  The  answer  was  a  general  denial. 
Verdict  and  Judgment  for  the  defendant.  A 
motion  for  a  new  trial  was  made  and  granted, 
from  which  order  granting  a  new  trial  the  de- 
fendant appeals. 

The  motion  for  a  new  trial  was  made  upon 
three  statutory  grounds:  (1)  That  the  ver- 
dict and  Judgment  are  against  law.  (2)  In- 
sufficiency of  the  evidence  to  sustain  the  ver- 
dict. (3)  Errors  of  law  occurring  at  the  trial 
and  excepted  to  by  the  plaintiff.  The  court. 
In  the  order  granting  a  new  trial,  did  not 
state  upon  what  grounds  the  new  trial  'was 
granted.  The  counsel  for  appellant,  while 
conceding  that  the  refusing  or  granting  of  a 
new  trial  rests  largely  in  the  discretion  of 
the  trial  court,  insist  that  the  case  at  bar 
does  not  come  within  the  rule,  as  there  were, 
as  appellant  contends,  no  errors  of  law 
shown  by  the  record  to  have  been  committed 
on  the  tilal,  and  there  are  no  such  specifi- 
cations of  particulars  in  which  the  evidence 
was  insufficient  to  Justify  the  verdict.  In  the 
bill  of  exceptions,  as  entitled  them  to  be  con- 
sidered by  this  court.  But  the  record  docs 
not  affirmatively  show  that  the  blU  of  exceiv 
tlons  did  not  contain  a  specification  of  the 
particulars  In  which  the  evidence  was  Insuffi- 
cient to  sustain  the  verdict. 

In  Billingsley  v.  Hlles  (S.  D.)  61  N.  W.  687. 
cited  by  counsel  for  appellant,  it  was  made 
to  affirmatively  appear  by  an  additional  ab- 
stract that  there  were  no  speclflcations  of 
the  particulars  in  which  the  evidence  was 
insufficient  to  sustain  the  findings  of  the 
court.  The  cases  In  which  trial  courts  have 
been  reversed  when  granting  a  new  trial, 
except  where  It  affirmatively  appeared  that 
the  trial  court  clearly  misapprehended  the 
law  In  granting  the  same,  are  very  rare;  and 
as  was  said  by  this  court  In  Hodges  v. 
Blerleln,  4  S.  D.  219,  66  N.  W.  748,  Alt  v. 
Railway  Co.,  6  S.  D.  20,  57  N.  W.  1128,  and 
Grant  v.  Grant  (S.  D.)  CO  N.  W.  743,  courts 
are  much  more  reluctant  to  reverse  an  order 
granting  a  new  trial  than  one  refusing  to 
grant  the  same.  And  these  cases  seem  to 
express  the  general  rule  of  appellate  courts 
upon  this  subject.  In  a  note  to  section  603, 
Elliott's  App.  Proc.,  It  U  stated:    "Where  a 
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new  trial  Is  granted  the  almost  universal 
rule  Is  that  the  appellate  tribunal  will  not 
reverse  the  discretionary  power  exercised 
in  granting  it"  And  the  learned  author  eltes 
a  large  number  of  authorities  In  support  of 
the  proposition. 

In  the  late  case  of  J.  &  H.  Clasgens  Co. 
T.  Silber,  58  N.  W.  758,  the  supreme  court  of 
1  Wisconsin  says:  "The  rule  is  firmly  settled, 
by  repeated  decisions,  that  the  granting  of 
a  new  trial  is  very  much  in  the  discretion  of 
the  trial  court,  and  that  Its  order  granting 
the  same  wUl  not  be  reversed  unless  there 
clearly  appears  to  have  been  an  abuse  of 
discretion.  Schllllnger  v.  Town  of  Verona,  85 
Wis.  595,  55  N.  W.  1040,  and  cases  there  cited. 
The  only  exception  to  this  rule  is  where  It 
affirmatively  appears  upon  the  record  that 
such  order  was  based  upon  a  misapprehen- 
sion of  the  law.  Id.  The  case  at  bar  is  not 
within  the  exception.  •  •  •  The  particu- 
lar ground  upon  which  the  court  set  aside  the 
verdict  and  granted  a  new  trial  does  not  ap- 
pear from  the  order' appealed  from,  nor  oth- 
erwise in  the  record.  Such  being  the  state 
of  the  record,  It  Is  very  obvious  that  we  can- 
not say  that  there  was  an  abuse  of  discretion 
in  granting  the  new  trial."  The  reasons  for 
this  rule  are  clearly  stated  In  Hicks  y. 
Stone,  13  Minn.  434.  In  that  case  the  court 
says:  "But  while  the  appellate  court  can 
look  at  the  return  only,  the  Judge  before 
whom  the  action  is  tried  at  nisi  prlus  ob- 
serves the  demeanor  of  the  witnesses,  lis- 
tens to  the  arguments  of  counsel,  notes  what 
topics  are  presented  to  the  Jui7,  and  with 
what  force  and  Ingenuity.  In  short,  he  wit- 
nesses the  whole  conduct  of  the  trial,  und 
thus  enjoys  peculiar  facilities  for  estimating 
the  effect  which  will  naturally  be  produced 
upon  the  minds  of  the  Jury,  and  for  forming 
a  Judgment  upon  the  real  merits  of  the  con- 
troverBy.  In  view  of  these  facts,  we  conceive 
tliat  the  opinion  of  the  presiding  Judge  upon 
the  sufficiency  of  the  evidence  to  Justify  a 
verdict  is  entitled  to  great  weight  with  this 
court,  where  It  Is  called  upon  to  review  an 
order  granting  a  new  trial." 

For  aught  that  appears  in  the  record,  the 
court  below  may  have  granted  the  new  trial 
npon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict  If  It  did  so, 
no  such  abuse  of  discretion  has  been  shown 
as  would  Justify  this  court  In  reversing  the 
order  of  the  court  below.  '  Hoffman  v.  Mey- 
er (Minn.)  5S  N.  W.  6Si;  Lane  v.  Dayton 
(Minn.)  67  N.  W.  328;  Thompson  v.  Loan 
Co.,  Id.  223;  Pierce  v.  Schaden,  55  Cal.  40tS; 
Phelps  v.  Mining  Ck>.,  39  Cal.  407;  Hall  v. 
The  £mUy  Banning,  88  Cal.  522.  There  are 
also  numerous  errors  of  law  assigned  as  to 
the  admission  and  rejection  of  evidence,  but, 
as  we  are  not  advised  as  to  whether  or  not 
the  new  trial  was  granted  for  errors  of  law 
occurring  at  the  trial,  we  do  not  deem  It 
necessary  to  examine  these  alleged  errors  at 
this  time,  in  advance  of  a  re-trial.  After  a 
careful  examination  of  the  record  In  this 


case,  we  cannot  say  the  trial  court  abused  Its 
discretion  In  granting  a  new  trial,  and  the 
order  granting  the  same  Is  affirmed. 


JENSEN  V.  BOWLES  et  al. 

(Supreme  Court  of  South  Dakota.     May  26, 

1896.) 

APFBAL— HaRMLBSS  EkKOR— CONTBAOT—COKSVRnO. 

Tios— Pledob. 

1.  Where  the  issaes  were  whether  defend- 
ants had  sold  a  stock  of  goods,  and  the  amount 
and  nature  of  the  consideration,  and  the  court 
admitted  a  bill  of  sale  by  defendants  simply  to 
show  the  transfer,  the  error,  if  any,  in  exclud- 
ing the  bill  as  evidence  of  the  consideration, 
was  cured  by  the  subsequent  admission  of  oral 
evidence  showing  the  amount  and  nature  of 
such  consideration. 

2.  Plaintiff  delivered  to  defendants  a  stock 
of  goods,  mortgaged  to  thorn  for  $3,000,  to  en- 
able defendants  more  readily  to  procure  pay- 
ment of  said  sum,  "with  the  privileKe  to  sell 
and  dispose  of  the  same,  and  out  of  the  pro- 
ceeds of  said  property,  after  deducting  the  sum 
of  $3,000,  owing  as-  aforesaid,  to  return  and  de- 
liver to  plaintiff  the  surplus  of  such  sale  of 
such  property."  Defendants  exchanged  the 
goods  for  a  farm  and  personal  property  of  the 
value  of  $4,848,  and  within  three  or  four  days 
afterwards  the  purchaser  and  his  partner  trad- 
ed them  back  tu  defendants.  Held,  that  an  ac- 
tion for  the  difference  between  $3,000  and  $4,- 
848  was  premature  before  the  property  had 
been  converted  into  money. 

3.  The  owner  of  a  stock  of  goods,  mort- 
gaged for  $3,000,  agreed  with  the  mortgagees 
that,  to  secure  payment  of  said  debt,  and  en- 
able them  more  readily  to  procure  its  payment, 
such  owner  pledged  and  delivered  the  goods  to 
the. mortgagees,  to  hold  in  trust,  and  not  other- 
wise, "with  priviltKe  to  sell  and  dispose  of  the 
same,  and  out  of  the  proceeds  of  said  property, 
after  deducting  the  sum  of  ^,000  so  owing,  as 
aforesaid,  to  return  and  deliver  to  the  'owner' 
the  surplus  of  ruch  sale  of  such  property." 
Held,  that  there  was  a  transfer  of  title  to,  and 
not  a  mere  pledge  of,  the  goods  to  the  mortga- 
gees. 

Appeal  from  circuit  court  Minnehaha  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  Ii.  A.  Jensen  against  O.  F. 
Bowles  and  M.  R.  Kennefick  to  recover  $1,- 
880  alleged  to  be  due  plaintiff  as  the  balance 
of  the  price  of  a  stock  of  goods  sold  by  de- 
fendants, after  deducting  $3,000  owing  them 
by  plaintiff.  From  a  Judgment  entered  on  a 
verdict  directed  by  the  court  In  favor  of  de- 
fendants, plaintiff  appeals.     Affirmed. 

Joe  Kirby,  for  appellant.  Henry  Robert- 
son and  Wlnsor  &  Kittredge,  for  respondents. 

CORSON,  P.  J.  The  plainUff,  being  Indebt- 
ed to  the  defendants  in  the  sum  of  $3,000, 
secured  by  a  chattel  mortgage  on  a  stock  of 
goods  owned  by  the  plaintiff,  turned  over 
said  goods  so  mortgaged  to  the  defendants, 
upon  an  agreement  or  understanding  alleged 
as  follows  In  the  complahit:  "That,  to  se- 
cure the  payment  of  said  Indebtedness,  and 
In  order  to  enable  the  defendants  more  readi- 
ly to  procure  payment  of  said  sum  so  due 
to  them,  the  said  plaintiff  did  pledge  and 
deliver  to  said  defendants,  to  hold  In  trust 
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and  not  otherwise,  all  of  said  property,  wltli 
privilege  to  sell  and  dispose  of  the  same,  and 
ont  of  tbe  proceeds  of  said  property,  after 
deducting  the  sum  of  three  thousand  dollars 
80  owing  as  aforesaid,  to  return  and  deliver 
to  the  plaintiff  the  surplus  of  such  sale  of 
such  property."  The  defendants,  in  their  an- 
swer, set  out  what  they  claimed  to  he  the 
agreement  more  In  detail,  and  by  which  they 
aver  the  goods  were  transferred  to  them  to 
be  converted  Into  cash,  and,  after  the  debt 
of  $3,000  due  the  defendants  should  be  paid, 
the  balance,  over  and  above  that  amount, 
costs,  and  expenses  of  sale,  should  be  paid 
over  to  the  plaintiff;  and  they  averred  that 
said  goods  had  not  been  converted  Into  cash, 
and  the  defendant's  debt  bad  not  been  paid. 
At  the  conclusion  of  the  evidence,  both  the 
plaintiff  and  the  defendant  moved  for  a  di- 
rection of  a  verdict.  The  motion  of  the  plain- 
tiff was  denied,  and  that  of  the  defendants 
granted,  on  the  ground  that  the  facts  prov- 
en by  the  plamtiff  did  not  entitle  him  to  re- 
cover in  the  action.  From  the  judgment  ren- 
dered on  this  verdict,  the  plaintiff  appeals. 
The  appellant  contends  that  the  court  erred 
in  excluding  a  certain  bill  of  sale  as  evidence, 
and  in  granting  defendants'  motion  to  direct 
the  verdict.  On  the  trial  the  plaintiff  offered 
in  evidence  a  bill  of  sale  of  the  goods,  made 
by  the  defendants  to  Charles  Radspinner,  Jr., 
and  A.  P.  Hetiand,  In  which  the  consideration 
for  the  goods  was  stated  to  be  $4,848.09,  and 
the  receipt  of  the  same  aclmowledged  in  the 
usual  form.  This  biU  of  sale  was  objected 
to  as  Incompetent  to  charge  the  defendants 
with  the  amount  therein  specified  as  the  con- 
sideration. The  court  admitted  it,  but  for 
the  puri>ose  of  showing  a  transfer  of  the 
goods  only.  We  do  not  deem  it  necessary 
to  consider  this  ruling  of  the  court  for  the 
reason  that,  if  the  court  was  in  error  in  ex- 
cluding the  bill  of  sale  as  evidence  of  the 
consideration,  that  error  was  cured  by  the 
subsequent  admission,  over  defendants'  ob- 
jection, of  evidence  showing  the  amount  and 
nature  of  the  consideration  paid.  Mr.  Rad- 
spinner, one  of  the  purchasers  of  the  goods 
and  a  witness  on  the  part  of  the  plaintiff, 
testified  as  follows:  "The  agreed  price  was 
$4,848.09.  I  traded  my  farm  and  stuff  as 
payment  for  these  goods.  The  farm  and 
stuff  did  not  p?.y  the  whole  agreed  price. 
I  gave  them  my  farm  and  what  personal 
property  I  had  as  a  part  payment,— I  have 
forgotten  just  how  much,— and  secured  them 
on  the  goods  for  the  rest;  that  is,  I  gave 
them  a  mortgage  on  the  stodt  of  goods  for 
the  balance,  and  a  note  also.  I  settled  it  up, 
— the  purcliase  price."  Had  the  bill  of  sale 
been  admitted,  it  would  only  have  been  evi- 
dence, in  my  view,  of  the  amount  of  the  con- 
sideration, not  of  the  nature  of  It.  There 
was  no  presumption  that  the  consideration 
was  paid  In  money.  In  what  the  considera- 
tion was  paid,  whether  in  money,  lands, 
goods,  or  promissory  notes,  was  a  matter  of 
proof  ladei)endently  of  the  bill  of  sale.   That, 


of  Itself,  would  prove  nothing  aa  to  the  na- 
ture of  the  cons'deratlon.  Hence,  the  evi- 
dence of  Radspinner  fuUy  supplied  the  evi- 
dence of  the  bUl  of  sale.  This  evidence  was 
not  controverted  by  the  defendants. 

This  brings  us  to  the  main  question,  name- 
ly, did  the  court  commit  error  In  directing  a 
verdict  for  the  defendants,  and  In  refusing  to 
direct  a  verdict  for  the  plaintiff?  As  the  mo-, 
tion  to  direct  a  verdict  was  made  by  both  par- 
ties, they  practically  conceded  that  the  evi- 
dence was  imdlsputed,  and  such,  the  record 
discloses,  was  the  case.  It  is  insisted  by  the 
plaintiff  that  the  contract  set  out  in  the  com- 
plaint shows  a  pledge  of  the  goods,  and  that 
the  title  was  not  transferred  to  the  defend- 
ants, and  that  the  defendants,  in  selling  the 
goods  for  a  consideration  other  than  cash,  con- 
verted them  to  their  own  use,  and  therefore  be- 
came liable  for  the  amount  of  the  consideration 
In  excess  of  $3,000.  But  we  take  a  different 
view  of  the  contract  It  will  be  noticed  that 
the  goods  were  transferred  to  the  defendants, 
to  be  sold,  and  the  proceeds  applied  as  speci- 
fied by  the  contract,  and  not  to  be  returned 
to  the  plaintiff,  either  in  specie  or  in  a  chan- 
ged form.  When  such  is  the  case,  the  con- 
tract does  not  constitute  a  pledge;  but  the 
legal  title  passes  to  the  transferee,  and  be 
holds  the  property  subject  to  the  trust  as  to 
the  distribution  of  the  proceeds.  The  dis- 
tinction between  a  pledge  and  a  sale  is  thus 
stated  by  the  court  of  appeals  of  New  Yorl^. 
in  Foster  v.  Pettibone,  7  N.  Y.  433:  "The  dis- 
tinction between  a  bailment  and  a  sale  is 
correctly  laid  down  by  Bronson,  C.  J.,  In  Mal- 
lory  v.  Willis,  4  N.  Y.  85,  in  these  words: 
'When  the  Identical  thing  delivered,  although 
in  an  altered  form,  is  to  be  restored,  the  con- 
tract is  one  of  ballmeit,  and  the  title  to  the 
property  Is  not  changed;  but  when  there  is 
no  obligation  to  restore  the  si>eclfic  article, 
and  the  receiver  is  at  liberty  to  return  an- 
other thing  of  equal  value,  he  becomes  a 
debtor  to  make  the  return,  and  the  title  to  the 
property  is  changed.  It  is  a  sale.'  "  This  dis- 
tinction is  also  laid  down  in  substantially 
the  same  language  in  Lonergan  v.  Stewart 
55  lU.  44. 

It  will  be  noticed  that  the  contract  set  out 
in  the  complaint  in  this  case  contemplates  a 
sale  of  the  goods  and  the  payment  from  the 
proceeds,  of  the  defendants'  debt,  the  balauvx* 
of  the  proceeds  to  be  i>aid  over  to  the  plain- 
tiff. The  title,  therefore,  necessarily  pasjicd 
to  the  defendants,  but  charged,  nevertheless, 
with  the  tnist  in  favor  of  the  plaintiff,  to  be 
executed  by  the  defendants,  to  the  extent  of 
the  excess  received  from  the  goods  over  and 
above  $3,000.  The  conduct  of  the  parties 
was  consistent  with  this  view.  The  dofeod- 
ants  delivered  up  to  the  plaintiff  his  nott« 
for  $3,U00  at  about  the  time  of  the  transfer 
of  the  goods  to  them.  Until  the  defendants' 
indebtedness  was  satisfied,  and  the  balance  of 
the  goods  converted  into  money,  or,  at  least 
the  lapse  of  a  reasonable  time,  to  enable  the 
defendants   to  realise   upon  the  sooda,  xbt 
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plaintiff  had  no  claim  upon  the  defendants  for 
the  balance  over  and  above  the  $3,000.  It 
was  not  the  mere  sale  of  the  goods,  there- 
fore, that  would  entitle  the  plaintiff  to  his 
share,  but  the  conversion  of  the  goods  Into 
money,  In  order  that  the  defendants  might 
satisfy  their  own  debt  and  be  enabled  to  as- 
certain the  balance  due  the  plaintiff.  It  was 
not  sufHctent,  therefore,  to  prove  the  consid- 
eration or  price  for  which  the  goods  were 
sold;  but  it  was  necessary  to  prove,  also, 
that  the  goods  had  been  converted  into  cash, 
as  the  defendants  could  only  be  required  to 
satisfy  the  |3,000  due  them  by  payment  In 
money.  As  will  be  seen  by  the  evidence  of 
Radsplnner,  no  cash  was  paid;  and  it  fur- 
ther appears  that,  within  three  or  four  days 
after  the  purchase,  he  and  his  partner  trad- 
ed the  stock  back  to  Bowles  &  Kenneflck, 
the  defendants.  So,  when  this  action  was 
commenced,  the  goods  were  still  in  the  pos- 
session of  the  defendants,  virtually  undispos- 
ed of.  Upon  these  facts,  it  Is  difficult  to  dis- 
cover any  principle  of  law  upon  which  the 
plaintiff  could  recover.  The  defendants,  un- 
der the  allegations  of  the  complaint  and  evi- 
dence on  the  trial,  were  not  absolutely  pur- 
chasers of  the  property;  but  they  took  the 
goods  in  order  to  repay  themselves,  by  a  sale 
of  the  same,  the  $3,000  due  them,  and  ob- 
tain as  much  as  practicable  over  and  above 
that  sum  for  the  plaintiff,  and  In  the  exe- 
cution of  the  trust  they  were  bound  to  exer- 
cise the  utmost  good  faith.  But,  until  they 
could  convert  the  goods  Into  money,  and  pay 
their  own  demand,  or  had  a  reasonable  time 
In  which  to  do  so,  the  plaintiff  had  no  claim 
upon  them  for  the  balance.  The  plaintiff.  In 
his  evidence,  says  that,  at  the  time  the  ar- 
rangement was  made,  Mr.  Bowles  stated  that 
all  he  wanted  was  to  get  their  money  out  of 
the  deal.  "I  am  positive  he  stated  that  all 
he  wanted  to  get  out  of  it  was  his  money." 
Our  conclusions  are  that  the  action  was 
prematurely  brought,  and  that  the  court,  un- 
der the  allegations  of  the  complaint  and  the 
evidence  on  the  trial,  correctly  directed  the 
verdict  In  favor  of  the  defendants;  and  the 
judgment  Is  therefore  affirmed. 


JEWELL  NURSERY  CO.  v.  STATE. 

(Supreme  Court  of  South  Dakota.     May  8, 

1886.) 

Contract  or  Rrobnts  op  Btatb  Aobicdlturu. 

COLLESK— RATIPICITION. 

1.  Where  one  plants  trees  on  the  grounds 
of  the  state  agricultural  college  under  a  con- 
tract with  the  board  of  regents  which  it  was 
not  authorized  to  make,  and  no  subsequent  rati- 
fication is  shown,  the  state  is  liable  only  for 
the  reaitonable  value  of  the  trees.  59  N.  W. 
1025.  aSirmed. 

2.  Where  the  board  of  regents  entered  into 
an  unauthorized  contract  with  plaintiff  for  the 
planting  of  trees  on  the  grounds  of  the  state  ag- 
ricultural college,  the  subsequent  presentation 
of  a  memorial  to  the  legislature,  reciting  plain- 
tiff's claim,  and  the  passage  of  a  bill  for  the 


payment  of  such  claim  by  one  branch  of  the  leg- 
islature only,  was  not  a  ratification  of  the  con- 
tract 

Motion  to  modify  judgment    Denied. 
For  original  opinion,  see  59  N.  W.  1025. 

HANEY,  J.  Plaintiff  moves  for  a  modifi- 
cation of  the  Judgment  herein.  In  pronoun- 
cing such  judgment  (5  S.  D.  623,  59  N.  W. 
1025),  the  court  Inadvertently  assumed  that 
certain  allegations  of  the  complaint,  relied 
upon  as  showing  a  ratiflcatlon  of  the  unau- 
thorized contract  of  the  regents,  were  not 
proven,  whereas,  they  were  admitted  by  a 
written  stipulation  of  counsel,  the  effect  of 
which  was  partially  overlooked,  because  of 
the  manner  In  which  it  referred  to  the  printed 
abstract  TTpon  the  hearing  of  plaintiff's  mo- 
tion all  dispute  concerning  the  facts  was  re- 
moved by  a  further  clear  and  definite  agree- 
ment, and  the  only  question  remaining  Is 
whether  plaintiff  has  shown  a  ratification  and 
right  to  recover  according  to  the  terms  of  its 
contract  with  the  board,  or  whether  It  must 
be  content  with  the  judgment  heretofore  ren- 
dered, wherein  it  recovers  the  reasonable 
value  of  the  property  delivered  to  the  ag- 
ricultural college.  The  only  facts  relied  up- 
on to  establish  a  ratification  are  these:  A 
memorial,  reciting  in  detail  the  facts  con- 
cerning plaintiff's  claim,  was  presented  to 
the  last  territorial  legislature,  with  a  bUI 
for  an  act  appropriating  $1,500  to  pay  the 
same.  This  bill  was  passed  by  the  coun- 
cil, but  not  passed  by  the  lower  house.  The 
trees  and  shrubbery  furnished  by  plaintiff 
have  remained  where  they  were  planted  upon 
the  grounds  of  the  agricultural  coUege. 

Did  the  presentation  of  such  memorial,  and 
the  passage  of  the  proposed  appropriation  by 
one  branch  of  the  legislature,  amount  to  a 
ratification  of  the  unauthorized  contract  be- 
tween plaintiff  and  the  board  of  regents?  It 
is  doubtless  tni6  that,'  when  a  state  permits 
Itself  to  be  sued,  It  consents  to  go  before  Its 
courts,  and  have  claims  against  it  determined 
upon  those  settled  rules  of  law  upon  which  ' 
the  resi>onsibllitles  of  ordinary  parties  liti- 
gant are  determined.  Green  v.  State,  73  Oal. 
29,  11  Pac.  602,  and  14  Pac.  610;  Metael  v. 
State,  16  Wis.  370.  But  in  the  application  of 
such  rules  It  Is  necessary,  as  In  the  case  of 
municipal  corporations,  to  consider  the  char- 
acter of  the  principal,  and  the  methods  and 
means  employed  by  it  In  the  management  of 
its  affairs.  The  late  territory  of  Dakota,  con- 
sidered as  a  contracting  party,  could  act  only 
In  the  maimer  provided  by  law.  Conceding, 
for  the  purposes  of  this  case,  that  the  conduct 
of  the  legislature  should  be  regarded  as  the 
conduct  of  the  territory,  there  could  be  no 
affirmative  action  without  the  concurrence 
of  both  branches  of  the  legislature.  Admis- 
sions made  by  Individual  members  of  either 
house,  or  by  one  house  alone,  certainly  should 
not  be  considered  as  the  admissions  of  the 
legislature.  That  body  could  speak  and  act 
only  by  the  passage  of  measures  in  accordance 
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wltb  the  rules  regulating  Its  procedure.  As 
formerly  held  in  this  case,  it  required  an  act 
.  of  the  legislature— a  law— to  authorize  the 
board  of  regents  to  contract  with  plalntifT. 
Because  no  such  law  existed,  the  court  has 
properly  held  that  the  board  was  without 
power  to  make  the  contract.  A  ratification 
of  such  unauthorized  contract  could  be  made 
only  in  the  manner  required  to  confer  original 
authority  for  the  same.  Comp.  Laws,  {  3972. 
If  one  branch  of  the  legislature  could  not  bare 
made  the  contract  It  could  not  ratify  It. 

Again,  a  ratification  cannot  be  Implied  from 
the  fact  that  the  legislature  was  informed  of 
the  action  of  the  board,  and  the  council  alone 
expressed  itself  in  faror  of  paying  plaiutitTa 
claim,  because  the  failure  or  refusal,  we  know 
not  which,  of  the  lower  house  to  affirm  the 
contract  speaks  as  strongly  In  repudiation  of 
what  was  done  by  the. board  as  does  the  ac- 
tion of  the  council  in  the  way  of  approval. 
The  conduct  of  one  branch  counteracts  and 
neutralizes  the  conduct  of  the  other,  and  noth- 
ing remains  but  the  fact  upon  which  the  Judg- 
ment is  predicated,  namely,  that  the  trees  and 
shrubbery  furnished  by  plaintiff  have  been 
permitted  to  remain  upon  the  college  grounds, 
If,  Indeed,  the  failure  of  the  legislature  to  pass 
the  proposed  bill  did  not  amount  to  a  re- 
nunciation of  the  contract.  We  think  no  rati- 
fication has  been  shown,  and  that  plaintiff  has 
no  reason  to  complain  If  it  is  allowed  to  re- 
cover the  reasonable  value  of  its  property, 
with  interest 

If  It  shall  appear  that  this  conclusion  con- 
flicts with  any  expressions  on  the  subject  of 
ratification  found  in  former  opinions  in  this 
action,  we  have  only  to  say  that,  in  causes 
commenced  and  tried  In  this  court,  the  law 
of  the  case  cannot  be  ascertained  imtll  the 
litigation  is  finally  determined.  PlalnUff'g 
motion  to  modify  the  Judgment  herein  Is  de- 
nied. 


CITY  OP  YANKTON  v.  DOUGLASS. 

(Supreme  Court  of  South  Dakota.     June  3, 
1896.) 

COBW— Taxation-— CRiMrMAL  Casks. 

•  1.  A  prosecution  by  a  city  for  keeping  a 
tippling  shop  In  violation  of  a  city  ordinance, 
brought  to  the  supreme  court  by  writ  of  error, 
is,  as  affects  the  question  of  taxation  of  costs, 
to  be  considered  a  criminal  case. 

2.  On  affirmance  on  error  to  review  a  con- 
Tiction  of  a  crime,  costs  of  the  appeal  are  not 
to  be  taxed,  in  the  absence  of  statute,  against 
defendant. 

Error  to  circuit  court,  Yankton  county;  E. 
O.  Smith,  Judge. 

Thomas  Douglaijs  was  convicted  ot  keep- 
ing a  tippling  shop,  and  brought  error  to  the 
supreme  court,  where  the  Judgment  was  af- 
firmed. On  motion  to  correct  the  Judgment 
of  affirmance  by  awarding  the  costs  of  the 
appeal  against  plaintiff  in  error.    Denied. 


V.  V.  Barnes  (Kstes  &  Lambert,  of  coun- 
sel), for  plaintiff  in  error.  Hugh  J.  Camp- 
bell, City  Atty.,  for  defendant  in  error. 

CORSON,  P.  J.  The  defendant  was  con- 
victed in  the  police  court  of  the  city  of  Yank- 
ton of  the  offense  of  keeping  a  tippling  shop 
In  violation  of  the  provisions  of  an  ordinance 
of  that  city.  The  defendant  appealed  to  the 
circuit  court,  and  a  trial  de  novo  was  had, 
and  the  defendant  was  again  found  guilty, 
and  he  thereupon  brought  the  case  to  tbis 
court  by  writ  of  error,  and  the  Judgment  of 
the  circuit  court  was  affirmed.  66  N.  W.  923. 
The  Judgment  In  this  court  was  in  the  usual 
form  in  criminal  cases,— affirming  the  Judg- 
ment of  the  court  below,  but  without  costs. 
The  attorney  for  the  city  now  moves,  in  ef- 
fect, that  the  judgment  of  this  court  be  cor- 
rected by  awarding  the  costs  of  the  appeal 
against  the  plaintiff  In  error.  The  conten- 
tion of  the  defendant  in  error  is  that,  the 
state  not  being  a  party,  the  rule  applicable 
to  state  cases  does  not  apply,  and  the  appeal 
should  be  regarded  the  same  as  an  appeal 
In  civil  cases.  This  position,  we  think,  is 
not  tenable.  Assuming  that  the  case  was 
properly  brought  to  this  court  by  writ  of  er- 
ror, we  are  of  the  opinion  that  the  same 
rule  should  apply  that  prevails  in  crlmlnai 
cases  In  which  the  state  Is  a'  party.  The  of- 
fense of  which  the  defendant  was  convictod 
was  an  offense  at  common  law,  and  hence, 
although  the  act  complained  of  is  prohibited 
by  the  city  ordinance,  it  is  properly  denom- 
inated a  crime.  The  distinction  t>etweeu  the 
mere  violation  of  a  city  ordinance,  not  pun- 
ishable by  imprisonment,  and  a  crime  so 
punishable,  Is  discussed  In  City  of  Huron  v. 
Carter,  6  S.  D.  4,  57  N.  W.  947,  and  the  con- 
clusion arrived  at  that  the  former  class  of 
cases  may  be  brought  to  this  court  by  ap- 
peal. The  case  at  bar  being  a  criminal  case, 
and  brought  to  this  court  by  writ  of  error, 
we  think  the  same  rule  api>Iies  as  in  ordi- 
nary criminal  cases. 

The  statute  governing  costs  on  appeal 
seems  to  be  applicable  to  civil  cases  only,  or 
at  least  to  such  as  are  brought  to  this  court 
by  appeal.  Section  5186,  Comp.  Laws,  as 
will  be  observed,  provides  for  costs  In  civil 
cases  only;  and  section  5187,  subds.  5,  6, 
relating  to  costs  in  the  supreme  court,  speak 
of  appeals  only.  Our  attention  has  not  been 
called  to,  nor  have  we  been  able  to  discover, 
any  provision  of  the  statute  authorizing  the 
taxation  of  costs  against  the  plaintiff  In  er- 
ror, In  this  court.  Section  6985,  providing 
that  in  case  of  conviction  "the  costs  of  the 
prosecution  shall  be  taxed  against  the  de- 
fendant," seems  to  apply  only  to  the  trial 
court,  and  does  not  include  this  court.  la 
title  10,  under  the  head,  "Writs  of  Error" 
(sections  7499  to  7525,  inclusive),  no  provi- 
sion Is  made  for  the  taxation  of  costs,  as 
against  either  the  plaintiff  or  the  defendant 
In  error.  In  this  court  The  application  to 
correct  the  Judgment  is  therefore  denied. 
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JENSEN  T.  CHICAGO  G.  W.  RY.  CO.' 
(Supreme  Court  of  Minnesota.    Majr  26,  1896.) 

ASSESSMBNT  or  DAM^OES— HARHLB8S  BrROR. 

1.  Tl»e  eyldence  would  not  hare  patified 
a  rerdict  for  plaintiff  for  an7  considerable 
amount  of  substantial  damages.  The  court, 
instead  of  leaving  it  to  the  jury  to  assess  plain- 
tiff's damages,  directed  a  verdict  In  his  favor 
for  one  dollar.  Held  that,  even  if  the  evidence 
would  have  justified  a  verdict  for  a  trifle  more 
than  directed  by  the  court,  yet  the  direction,  if 
error,  was  without  substantial  prejudice,  and 
no  ground  for  a  new  trial. 

2.  The  maxim  "de  minimis"  applies. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  John  E.  Jensen  against  the  Chi- 
cago Great  Western  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial  plaintiff  ap- 
peals.   Affirmed. 

R.  A.  Walsh,  for  appellant  Dan.  W.  Law- 
ler,  for  respondent. 

MITCHELL,  J.  This  action  was  brought 
to  recover  damages  for  defendant's  alleged 
breach  of  its  contract  to  transport  plaintiff  as 
a  passenger  from  West  St  Paul  to  South  St 
PauL  The  facts  are  practically  undisputed. 
The  plaintiff  was  accustomed  to  go  from  St 
Paul  to  South  St  Paul  to  his  work  on  de- 
fendant's motor  trains.  On  the  morning  In 
questlan  the  regular  train  on  which  he  was 
accustomed  to  travel  did  not  go  out  After 
waiting  a  considerable  time  for  It,  plaintiff 
saw  a  special  or  Irregular  train,  consisting 
of  an  engine  and  one  coach,  back  up  to  the 
station.  He  Immediately  went  to  the  station, 
and  boarded  the  train  just  as  It  was  puUing 
out  When  the  conductor  came  around,  the 
plaintiff  asked  him  If  the  train  went  to  South 
St  Paul,  and  upon  being  answered  In  the 
affirmatiTe  paid  his  fare  with  a  commutation 
ticket,  which  cost  five  cents.  There  is  not  a 
partlcie  of  evidence  but  that  the  train  was 
started  ont  with  the  Intention  of  running  It 
through  to  South  St  Paul,  and  that  the  con- 
ductor answered  the  plaintiff's  question  hon- 
estly. When  the  train  reached  the  station 
at  the  "shops,"  about  a  mile  this  side  of 
South  St  Paul,  the  conductor  got  orders  not 
to  go  any  f  (urther,  but  to  go  back  to  St  PauL 
While  the  reason  for  giving  this  order  is  not 
directly  In  evidence,  yet  It  can  readily  be 
Inferred  that  It  was  because  there  had  been 
a  wreck  between  the  shops  and  South  St 
Paul  which  had  created  an  obstruction  on  the 
tiacks,  which  was  being,  or  had  just  been, 
removed,   and    that    there    were   two   trains 

1  Rehearing  denied. 


south  of  the  wreck,  waiting  to  run  through  to 
St  PauL  Upon  getting  this  order  the  con- 
ductor entered  the  car,  and  told  the  passen- 
gers, Including  plaintiff,  that  he  had  orders 
to  come  back  to  St  Paul,  and  that  they 
would  have  to  get  off.  Thereupon  the  plain- 
tiff announced  in  apparently  quite  forcible 
terms  that  he  for  oue  did  not  propose  to  get 
off,  that  he  had  paid  bis  fare,  and  wanted  to 
go  to  South  St  Paul,  and  persisted  in  stay- 
ing in  the  car  until  It  was  side-tnicked,  and 
the  conductor  was  about  to  lock  the  doors. 
Whatever  passed  between  him  and  the  con- 
ductor after  he  was  requested  to  get  off  fur- 
nishes no  foundatloH  for  the  recovery  of 
damages,  because  it  was  caused  by  his  own 
conduct  in  persisting  in  staying  on  the  car. 
It  appears  that  it  was  in  the  daytime,  and 
that  plaintiff  could  have  readily  walked  down 
to  South  St  Paul,  as  others  did,  in  20  min- 
utes. It  also  appears  that  in  a  voy  few 
minutes  after  he  left  the  train  another  train 
started  out  from  the  shops  for  South  St  Paul, 
upon  which  he  could  hare  ridden  to  his  des- 
tination by  paying  another  five-cent  commu- 
tation ticket  which  he  had  on  his  person; 
but  he  refused  to  do  so,  proposing  to  stand 
on  what  he  considered  his  legal  rights. 
There  is  not  a  particle  of  evidence  that  in 
ordering  the  train  on  which  plaintiff  was  rid- 
ing to  return  to  St  Paul  the  defendant's  offi- 
cials wei-e  actuated  by  any  willful  or  ma- 
licious disregard  of  the  rights  ef  the  pas- 
sengers. The  trial  court  ruled,  in  effect,  that 
defendant  was  guilty  of  a  technical  breach 
of  Its  contract  to  carry  plaintiff  to  South  St. 
Paul,  and  directed  the  jury  to  find  a  verdict 
In  his  favor  for  one  dollar.  Plaintiff  assigns 
this  direction  as  error,  his  contention  being 
tliat  it  should  have  been  left  to  the  jury  to 
assess  his  damages.  No  case  was  made  out 
for  exemplary  damages  or  for  injury  to  the 
feelings.  All  that  plaintiff  was  entitled  to, 
at  most,  was  his  actual  damages  In  the  way 
of  expense,— loss  of  tLae,  and  inconvenience 
proximately  resulting  from  defendant's 
breach  of  its  c<Mitract  As  It  appears  that 
an  expenditure  of  five  cents  would  have  put 
the  plaintiff  In  substantially  the  same  condi- 
tion as  if  defendant  had  carried  him  to  his 
destination,  it  is  apparent  that  he  was  not 
entitled  to  any  considorable  amount  of  sub- 
stantial damages.  Even  If  the  evidence 
would  have  justified  the  jury  In  awarding 
him  a  dollar  or  two  more  than  the  amount 
directed,  no  new  trial  should  be  granted. 
The  maxim  "de  minimis"  applies.  Even  if 
the  action  of  the  court  was  technically  error, 
it  was  error  without  substantial  prejudice. 
Order  affirmed. 
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MIESEN  T.  CANFIELD. 
(Supreme  Court  of  MinnesoU.    May  25,  1896.) 

C!OJ»STBOCTIV«     POSSBSSIOX  —  STATUTES  —  EXACT- 
MBXT. 

An  entry  ander  a  deed  or  other  written 
muniment  of  title  purporting  by  sufficient  'de- 
scription to  conrey  certain  premises^  although 
Toid  on  its  lace,  will  give  constructive  posses- 
sion of  the  whole  tract  described  in  the  deed, 
although  cct  all  inclosed  or  improved,  provided 
It  is  not  in  the  adverse  possession  of  any  one 
else,  and  the  premises  consist  of  a  single  tract 
adapted  to  be  managed  and  used  as  one  body, 
according  to  the  usual  manner  of  business. 
Murphy  v.  Doyle,  33  N.  W.  220,  37  Minn.  113, 
followed.  Beld,  also,  that  the  legislative  jour- 
nals show  that,  Gen.  Laws  1889,  c.  91,  entitled 
"An  act  to  amend  section  4,  c.  66,  Gen.  St. 
1878,  relating  to  civil  actions,"  was  constitu- 
tionally passed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wabasha  coun- 
ty;   Ozro  B.  Gould,  Judge. 

Action  by  Peter  Miesen  against  Hany 
(3anfleld.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 


S.   Lh   Campbell,   for  appellant. 
Sl  Mnrdocb,  for  respondent 


Murdoch 


MITCHELL,  J.  As  the  record  in  this  case 
consists  merely  of  the  pleadings  and  find- 
ings, the  only  question  presented  is  wheth- 
er the  conclusions  of  law  are  Justified  by 
the  findings  of  fact  The  action  was  brought 
to  determine  adverse  claims  to  120  acres  of 
land.  The  defendant  claims  under  the  pat- 
ent title  from  the  United  States.  The  plain- 
tiff claims  title  by  adverse  possession  of  him- 
self and  grantors  for  more  than  15  years. 
The  trial  court  found  generally  that  neither 
the  defendant  nor  those  under  whom  be 
claims  have  been  in  the  actual  occupation  of 
any  part  of  the  premises  since  the  fall  of 
1877,  but  that  ever  since  that  date  the  plain- 
tiff, and  those  under  whom  he  claims,  have 
been  in  the  actual,  open,  continuous,  hos- 
tile, and  exclusive  possession  of  the  whole 
120  acres;  and  there  is  nothing  inconsistent 
with  this  in  the  special  findings  or  findings  of 
certain  evidentiary  facts.  The  court  finds 
that  plaintiff's  grantor  entered  into  posses- 
sion in  1877,  claiming  title  to  the  whole  120 
acres  under  tax  deed,  which,  however,  was 
void  on  its  face;  that  the  same  year  he  broke 
up  and  plowed  10  or  12  acres  on  one  40, 
which  was  substantially  all  of  the  120  acres 
that  was  suited  for  tillage,  the  rest  being 
rough  and  wooded;  that  all  the  balance  of 
the  120  acres  has  remained  uninclosed  and 
uncultivated  and  unoccupied,  except  by 
plaintiff  and  his  grantors.  So  far  from  be- 
ing Inconsistent  with  the  general  finding, 
this  is  corroborative  of  it.  Where  the  occu- 
pant enters  under  a  claim  of  title  founded 
upon  a  deed  or  other  written  muniment  of 
title,  and  has  been  in  the  continuous  actual 
occupancy  of  some  part  of  the  premises  for 
the  statutory  period,  he  wUl  be  deemed  to 


have  been  In  possession  of  the  entire  prem- 
ises described  in  the  deed  not  In  the  ad- 
verse possession  of  any  one  else,  although 
uninclosed  and  unimproved,  provided  the 
premises  consist  of  a  single  tract  of  proper 
size,  to  be  managed  and  used  as  one  body 
according  to  the  usual  manner  of  business. 
Otherwise  expressed,  an  entry  under  a  deed 
containing  specific  metes  and  bounds  will 
give  constructive  possession  of  the  whole 
tract  described  In  the  deed  not  In  any  ad- 
verse possession,  although  not  all  Inclosed 
or  improved.  He  is  presumed  to  have  in- 
tended his  entry  to  be  co-extensive  with  the 
description  in  his  deed,  although  his  im- 
provements are  only  on  a  part  of  the  tract 
Such  a  person  occupies  a  different  position 
from  a  mere  naked  trespasser  or  Intruder, 
whose  possession  will  be  only  co-ext»isive 
with  his  actual  occupancy.  And  any  in- 
strument, however  defective  or  ineffectual  to 
convey  title  In  fact,  and  even  if  void  on  its 
face,  will  be  sufilclent  to  bring  a  case  with- 
in this  rule  if  by  sufilclent  description  It  pur- 
ports to  convey  title.  Whether  valid  or  void 
on  its  face.  It  characterizes  the  entry  of  the 
occupant  by  showing  the  nature  and  extent 
of  his  claim.  In  this  case  the  premises  con- 
stituted a  single  contiguous  tract  suited  to 
be  managed  and  used  in  one  body.  Morphy 
V.  Doyle,  37  Minn.  113,  33  N.  W.  220.  Coun- 
sel for  plaintiff  suggests  that  the  case  Jvst 
cited  is  Inconsistent  with  the  prior  decisions 
of  this  court  in  Cogel  v.  Ralph,  24  Minn.  l»t 
and  O'Mulcahy  v.  Florer,  27  Minn.  449.  8  N. 
W.  166.  This  court  never  held  that  entry 
must  be  made  under  color  of  title— that  is,  a 
conveyance  good  on  its  face— in  order  that 
adverse  possession  may  ripen  into  title.  In 
neither  of  these  cases  was  the  question  of 
title  by  adverse  possession  involved.  In  Co- 
gel  V.  Ralph  It  was  merely  held  that,  to  malce 
a  tax  deed  prima  facie  evidence  of  title  un- 
der the  statute,  it  must  be  regular  on  its 
face.  All  that  was  decided  in  O'Mulcahy  t. 
Florer  was  that  a  tax  deed  void  on  Its  face 
Is  not  "color  of  title"  within  the  meaning  of 
the  "occupying  claimant's  law"  so  as  to  en- 
title one  who  enters  under  It  to  recover  for 
his  improvements. 

2.  The  further  claim  is  made  that  the  Jour- 
nals of  the  legislature  fail  to  show  that  Gen. 
Laws  1889,  c.  91,  entitled  "An  act  to  amend 
section  4,  c.  66,  Gen.  St  1878,  relating  to  civ- 
il actions,"  was  ever  constitutionally  pass- 
ed. This  is  the  act  which  reduced  the  lim- 
itation of  time  within  which  actions  to  recov- 
er real  estate  should  be  brought  from  20  to 
15  years.  The  entries  in  the  legislative  Jour- 
nals are  all  set  out  in  the  court's  finding 
although  this  was  unnecessary  as  the  courts 
will  take  Judicial  notice  of  thMn.  The  con- 
tention of  the  plaintiff  Is  that  the  Journals 
fail  to  show— First,  that  the  bill,  after  being 
Indefinitely  postponed,  was  ever  again  pTcp- 
erly  brought  before  the  bouse  for  further  ac- 
tion;  second,  that  it  was  read  oo  three  dif- 
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(erent  days,  as  required  by  section  20.  art  4, 
Const,  or  tbat  it  was  passed  by  tbe  vote  of 
a  majority  of  all  the  members  elected  to  each 
branch  of  the  legislature,  and  the  vote  enter- 
ed on  the  Journal,  as  required  by  section  13  of 
the  same  article  of  the  constitution.  We  have 
no  occasion  to  enter  into  a  consideration  of 
the  question  when  and  bow  far  an  enrolled 
bill,  authenticated  in  compliance  with  tbe 
constitution,  and  filed  with  the  secretary  of 
state  as  a  law  of  the  state,  may  be  impeach- 
ed by  the  leglsiatire  Journals.  Tbe  ques- 
tion In  some  ot  its  phases  has  been  before 
this  court  In  Supervisors  v.  Heenan,  2  Minn. 
330  (GU  281);  State  v.  City  of  Hastings,  24 
Minn.  78;  Burt  v.  Railway  Co.,  31  Minn. 
472,  18  N.  W.  285;  State  v.  Peterson,  38 
Minn.  143,  36  N.  W.  443;  Lincoln  t.  Haugan, 
45  Minn.  451,  48  N.  W.  196.  For  a  fuU  col- 
lation of  the  authorities  on  this  subject  see 
note  to  Field  t.  Clark,  143  U.  S.  649,  12  Sup. 
Ct  495.  One  thing  is  well  settled  by  tbe 
decisions  of  this  court,  viz.  that  the  presump- 
tion that  a  properly  authenticated  bill  was 
passed  in  accordance  with  the  constitution  is 
not  overcome  by  the  failure  of  the  Journals 
to  show  any  fact  which  is  not  specifically 
required  by  the  constitution  to  be  entered 
therein.  This  fully  disposes  of  plaintifl^'s 
first  point  It  Is  also  '^ell  settled  every- 
where that  the  presumption  that  an  enrolled 
bill,  duly  authenticated,  was  constitutionally 
passed,  is  very  strong,  and  that,  even  where 
that  presumptiou  is  rebuttable  by  reference 
to  the  Journals,  the  evidence  must  be  very 
strong  and  clear  In  order  to  overcome  this 
presumption,  and  that  the  courts  will  give 
to  tbe  entries  in  the  Journals  the  reasonable 
coastructlon  most  favorable  to  tbe  validity 
of  the  act  Th-j  Journals  show  that  a  bill 
or  bills  of  thla  same  tide  was  before  the  leg- 
IsTatnre,  sometimes  designated  as  "House 
FUe  No.  399,"  and  sometimes  sui  "House  File 
No.  339."  If  these  numbers  refei  to  the 
sam#>  bill,  thai  confessedly  the  Journals  show 
affirmatively  that  the  act  in  question  was 
constitutionally  passed.  It  appears  that  only 
one  bill  of  that  title,  or  amendatory  of  the 
same  statute,  was  introduced  at  that  ses- 
sion, and  that  one,  when  introduced,  was 
numbered  house  file  399;  also  that  house 
file  No.  339  was  on  an  entirely  different  sub- 
ject and  was  passed  long  before  the  pas- 
sage of  the  act  under  conBlderatlon.  It  Is 
reasonably  clear,  if  not  absolutely  certain, 
that  all  entries  in  the  Journal  relating  to  a 
bill  of  this  title  refer  to  one  and  the  same 
bill,  and  that  the  fact  that  it  was  sometimes 
numbered  house  file  339  was  merely  a  cler- 
ical mistake.  The  file  number  Is  no  legal  or 
cwnstitutional  part  of  the  title  of  a  bill.  It 
Is  merely  designed  for  the  convenience  of  the 
legislative  members  and  clerks.  It  may 
therefore  be  rejected  as  surplusage,  and.  If 
this  Is  done,  there  is  neither  defect  nor  am- 
biguity in  the  legislative  Journals.  Judg- 
ment afilrmed. 


MOODY  V.  SMITH  et  al. 
(Supreme  Court  of  Minnesota.     May  29,  1896.) 
Haster  and  Servant — Aotiok  for  Ikjdribs  — 
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Bvldence  considered,  and  held  sufficient 
to  justify  the  order  of  tbe  trial  court  In  deny- 
ing plaintiff's  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  C.  Belden,  Judge. 

Action  by  James  Moody  against  H.  Alden 
Smith  and  others  to  recover  damages  for 
personal  injuries.  There  was  a  verdict  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.   Affirmed. 

F.  F.  Davis,  for  appellant  Keith,  Evans, 
Thompson  &  Fairchlld,  for  respondents. 


BUCK,  J.  On  the  10th  day  of  January, 
1894,  the  defendants  were  co-partners  and 
owners  and  operators  of  a  sash  and  blind 
manufacturing  establishment  in  the  city  of 
Minneapolis.  The  plaintiff,  at  that  time,  was 
28  years  old,  a  general  laborer  by  occupation, 
and  in  sound  physical  health,  and  was  then 
employed  by  the  defendants  to  operate  in 
their  establishment  a  machine  commonly 
known  as  a  "Jointer."  Plaintiff,  at  the  time 
of  this  employment,  had  no  previous  experi- 
ence in  operating  a  machine  of  this  charac- 
ter, and  received  no  notice  or  Instructions 
from  the  defendants  as  to  the  risks  incident 
to  its  operation,  or  of  the  dangerous  charac- 
ter of  the  machine  at  any  time  prior  to  or 
during  the  time  of  his  employment  This 
maciiine  consisted  of  a  heavy  table  frame, 
about  two  feet  wide,  at  the  back  of  which, 
and  rising  above  the  top,  was  situated  a 
head  block,  holding  knives,  which,  revolving, 
operated  to  shave  off  the  edge  of  sash  pass- 
ing in  front  of  them.  Resting  upon  the  top 
of  this  table  frame  was  a  movable  table  top, 
or  movable  frame,  which  was  about  eight 
inches  wider  than  the  table. frame,  and  made 
to  accommodate  various  sizes  of  sash.  This 
movable  top  ran  in  grooves,  and  was  so  ad- 
justed as  to  bring  the  check  rail  of  the  sash, 
when  put  In  position,  and  moved  upon  It, 
to  the  face  of  tbe  knives,  for  the  purpose  of 
shaving  off  a  portion  of  the  check  rail  The 
sash  was  laid  upon  this  table,  and  fastened 
in  place  by  damps,  or  stops.  These  were 
set  screws,  and  their  purpose  was  to  hold 
the  sash  at  the  proper  distance  for  shaving 
off  a  strip  when  passing  tbe  knives.  The 
movable  table,  when  not  in  use,  rested  upon 
the  end  of  the  table  beyond  the  knives,  and, 
in  tise,  was  pushed  down  to  and  past  them 
by  the  operator.  After  passing  the  knives, 
the  edge  of  the  check  rail  brushed  against 
a  revolving  disk,  covered  with  sandpaper, 
also  at  the  back  of  the  table,  In  such  a  man- 
ner as  to  smooth  off  the  surface  which  had 
been  shaved  by  the  knives.   When  past  this 
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disk,  the  sash  was  lifted  from  the  frame  by 
the  operator,  and  bored  and  plowed  for  the 
ropes  which  bold  window  weights,  by  other 
attachments,  at  the  lower  end  of  the  table, 
and  at  the  front  side.  All  these  attachments 
were  run  by  steam  power.  On  the  day  of 
his  second  employment,  he  was  set  to  work 
at  this  machine,  and  shown  how  to  operate 
It  He  made  no  complaint  as  to  the  work, 
and  asked  for  no  farther  Instructions  than 
he  received,  and,  in  fact,  needed  none,  as  hi.s 
testimony  throughout  shows.  The  knives, 
together  with  the  block  to  which  they  were 
attached,  were  uncovered.  The  bead  block 
was  about  four  Inches  square,  and  It  and  the 
knives  attached  to  it  were  in  plain  view,  pro- 
jecting al)ove  the  table  from  one-half  to 
three-quarters  of  an  inch  higher  than  the 
thlclmesa  of  the  sash.  The  appellant  knew 
of  the  location  of  the  knives,  and  liad  fre< 
quently,  while  at  bis  work,  sharpened  them 
by  whetting.  Upon  the  third  day  of  his  last 
employment,  about  10  or  11  o'clock  In  the 
forenoon,  and  Just  after  he  had  whetted  the 
knives,  he  started  In  a  sash  in  the  usual  way, 
and,  after  it  had  nearly  passed  the  knives, 
and  had  reached  the  sandpaper  disk,  he  says 
it  flew  up  out  of  the  grooves  in  which  It  rest- 
ed, and  that,  in  the  effort  to  replace  it,  he 
threw  his  hand  upon  it,  and,  the  sash  com- 
ing in  some  way  in  contact  with  the  knives, 
his  hand  was  thrown  against  them,  and  be 
received  the  injury  complained  of. 

In  operating  the  machine  the  appellant  had 
the  width  of  a  movable  cover,  projecting 
about  seven  inches,  on  top  of  the  table  frame, 
between  his  body  and  the  knives,  and  it  was 
not  necessary  for  him  to  have  any  portion  of 
his  body  very  near  the  knives,  while  his 
hand,  which  grasped  the  end  of  the  frame, 
was  brought  about  six  Inches  from  the  knives 
when  pushing  the  movable  table.  It  appears 
that  the  plaintitr  was  not  injured  by  the  ma- 
chinery, while  operating  In  its  usual  and 
ordinary  manner,  but  while  he  was  attempt- 
ing to  replace  a  sash  which  had  been  thrown 
out  of  place.  His  own  testimony  upon  this 
point  is  as  follows:  "I  had  just  been  whet- 
ting np  the  knives,  and  starting  the  machine, 
and  took  a  sash,  and  laid  it  on  the  carriage, 
and  started  by  the  knives,  and  I  Just  got  it  a 
little  over  the  sandpaper  wheel,  and  it  rais- 
ed up,  and  I  went  to  put  it  down,  and  It  took 
my  hand  Into  the  knives,  and  cut  two  fingers 
oft  and  part  of  my  hand."  Now,  referring 
to  the  allegation  of  negligence  in  the  com- 
plaint, we  find  that  defendants  are  therein 
charged  in  this  respect  only  as  to  their  omis- 
sion to  properly  guard,  fence,  protect,  and 
cover  the  Jointer.  This  is  the  only  defect 
complained  of.     If  the  sash  was  thrown  out 


by  the  sandpaper  disk  raising  the  sash  from 
the  table,  as  claimed  by  the  appellant,  then 
there  is  no  allegation  in  the  complaint  char- 
ging such  negligence  against  defendant.  We 
fall  to  find  any  satisfactory  evidence  tend- 
ing to  show  that,  if  the  Jointer  had  been 
covered,  it  would  have  protected  or  saved  the 
plaintiff  from  the  Injury  he  i«ceived.  Nor 
is  It  apparent  Just  what  caused  the  sasb  to 
raise  up,  but  it  did  appear  from  the  plain- 
tiff's own  testimony  that  he  could  easily 
liave  stopped  the  knives  from  running,  that 
he  bad  done  this  just  before  the  accident, 
and  that  all  that  was  necessary  to  do  was 
to  pull  a  lever  with  bis  hand  and  throw  off 
the  belt.  If  he  had  done  this,  it  would  hare 
beon  a  safe  way  to  have  again  adjusted  the 
sash,  and  replaced  it  where  It  properly  bc^ 
longed.  But,  with  a  knowledge  that  the 
knives  were  revolving  with  great  rapidity, 
he  undertook  to  replace  the  sash,  with  full 
knowledge,  as  it  seems  to  us,  of  the  great 
risk  which  he  was  incurring. 

Upon  the  defendants'  motion  to  dismiss  the 
action,  upon  the  ground  that,  in  the  trial 
court,  plaintiff  liad  not  made  out  a  cause  of 
action,  the  trial  court  used  the  following  lan- 
guage, which  we  approve,  viz.:  "The  ques- 
tion Involved  In  this  motion  is  pne  of  contrib- 
utory negligence.  Its  sole  relation  depends 
upon  the  degree  of  care  the  plaintiff  was 
boand  to  exercise  in  replacing  the  sash.  The 
fact  or  cause  of  the  displacement  of  the  sash 
Is  not  a  factor  of  decisive  or  great  Impor- 
tance. It  was  not  a  proximate  cause  of  the 
Injury,  but  only  a  condition  immediately  pre- 
ceding such  cause.  The  plaintiff  was  bound 
to  exercise,  in  the  matter  of  replacing  the 
sash,  a  degree  of  care  commensurate  with 
the  risk  that  was,  or  by  the  exercise  of  ordi- 
nary observation  and  intelligence  ought  to 
have  been,  apparent  to  him.  He  knew  that 
he  could  wholly  remove  the  sash,  and  return 
the  frame,  and  replace  It  there.  He  also 
knew  that  he  could  stop  the  machinery,  and 
replace  it  without  returning  the  frame.  It 
seems  absolutely  certain  that  he  would  have 
fully  and  completely  realized  the  great  peril 
of  attempting  to  replace  It,  as  he  did,  against 
the  rapidly  revolving  machinery,  if  he  had 
for  an  instant  stopped  to  think." 

The  law  of  master  and  servant  is  so  well 
settled  by  the  adjudications  of  this  court.  In 
cases  of  this  character,  that  we  do  not  feel 
under  obligation  to  again  discuss  it  or  dte 
authorities.  We  are  of  the  opbilon  that  the 
plaintiff  was  guilty  of  such  contributory 
negligence  in  the  premises  as  bars  his  right 
of  recovery,  and  therefore  the  order  of  the 
trial  court  denying  plaintiff's  motion  for  a 
new  trial  is  affirmed. 
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HENNESSY  t.  ST.   PAUL  OITY  RY.   CO. 

(Supreme  Court  of  Minnesota.    Juue  4,  1896.) 
ACCOKD  AKO  BATisr^otiox — Etidbnoi. 

Evidence  considered,  and  held,  that  it 
justifies  the  finding  and  conclusion  of  the  trial 
court  to  the  effect  that  there  was  never  a,nj 
accord  and  satisfaction  between  the  parties 
hereto  as  to  the  claim  of  the  defendant  against 
the  plaintiff  for  damages  to  its  property,  the 
amount  of  which  it  assumed  to  deduct  from  his 
pay. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  St.  Paul; 
TwoUy,  Judge. 

Action  by  John  Hennessy  against  the  St 
Paul  City  Railway  Company.  Judgment 
ordered  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defendant  appeals.     Affirmed. 

Munn,  Boyeson  &  Thygeson,  for  appellant 
It.  A.  Walsh,  for  respondent 


START,  C.  J.  This  Is  an  action  to  re- 
cover a  balance  of  $23.75  which  the  plaintiff 
claims  Is  due  to  him  from  the  defendant  for 
services  rendered  between  January  1  and 
May  1,  1893.  The  defense  is  payment  The 
trial  court  found  the  following  facts:  "The 
plaintiff  was  employed  by  the  defendant  In 
the  operation  of  its  lines  of  railway  In  the 
said  city  of  St  Paul  during  part  of  the  year 
1892,  all  of  the  year  1893,  and  part  of  the 
year  1894,  at  an  agreed  price  per  day.  That 
during  said  time  certain  of  the  machinery 
and  appliances  of  the  defendant  used  by  the 
plaintiff,  were  damaged,  but  without  fault 
ux>on  his  part  That  on  account  of  the  in- 
Jury  to  said  property  the  defendant  withheld 
of  the  plaintiff's  wages  the  following  sums, 
via:  In  January,  1893,  $2.50;  In  May,  1893, 
$.5;  In  April,  1893,  $5;  In  March,  1803.  $10; 
in  January,  1894,  $1.25,— but  without  consult- 
ing the  plaintiff,  or  obtaining  his  consent 
thereto.  That  plaintiff  signed,  with  others, 
a  pay  roll  of  the  defendant,  during  each  of 
said  months,  of  which  the  following  is  a 
copy:  "We,  the  undersigned,  hereby  ac- 
knowledge to  have  received  of  the  Twin  City 
Rapid-Transit  Co.  the  amount  set  opposite 
our  names.  In  full  of  all  wages  due  for  half 
month  ending  January  31,  1893;  and  we  do 
severally  assent  to  all  deductions  herein 
made  from  our  checks  by  said  company  for 
damage  to  Its  property.'  That  the  plaintiff 
did  not  read  or  know  the  contents  of  said 
receipt,  nor  was  the  same  called  to  his  at- 
tention by  any  of  the  officers  or  agents  of 
said  company,  when  he  signed  it  That  the 
plaintiff  did  not  demand  said  sums  so  with- 
held during  the  time  he  was  employed  by  de- 


fendant, being  In  fear  of  being  discharged  If 
he  did  so."  As  a  conclusion  of  law,  the 
court  found  that  the  payments  made  by  de- 
fendant discharged  its  debt  to  the  plaintiff 
pro  tanto  only,  and  ordered  Judgment  accord- 
ingly. From  an  order  denying  Its  motion  Cor 
a  new  trial,  the  defendant  appealed. 

The  claim  of  the  defendant  is  that  the  un- 
disputed evidence  and  findings  of  fact  show 
a  contract  of  accord  and  satisfaction  be- 
tween the  parties,  as  to  its  claims  against  the 
plaintiff  for  damages  which  It  dedudted  from 
his  wages.  Accord  and  satisfaction  is  the 
discharge  of  a  contract  or  cause  of  action, 
or  disputed  claim,  arising  either  in  contract 
or  tort,  by  the  substitution  of  an  agreement 
between  the  parties  in  satisfaction  of  such 
contract,  cause  of  action,  or  disputed  claim, 
and  the  execution  of  that  agreement  Like 
any  other  agreement,  there  must  be  an  as- 
sent to,  and  a  meeting  of  the  minds  of  both 
parties  npon,  the  terms  of  the  new  agree- 
ment In  this  case,  as  appears  from  the  un- 
contradicted evidence,  there  never  were  any 
negotiations  l>etween  the  parties  in  relation 
to  any  claim  of  the  defendant  against  the 
plaintiff.  The  defendant  arbitrarily,  and 
without  consulting  the  plaintiff,  assumed  to 
deduct  certain  sums  from  his  wages.  It 
placed  this  general  stereotyped  heading  at 
the  top  of  the  pay  roll,  and  then,  opposite 
the  plaintifTs  name,  below,  and  half-way 
down  the  sheet,  it  placed  the  balance,  after 
making  the  arbitrary  deductions,  and  after- 
wards, without  calling  his  attention  to  the 
heading,  or  attempting  to  ascertain  whether 
be  agreed  to  the  deductions  as  an  accord,  it 
presented  him  a  check  for  the  balance  of  his 
wages,  and  at  the  same  time  presented  thu 
pay  roll  for  his  signature  opposite  his  name. 
He  signs  and  accepts  the  check  without  say- 
ing a  word,— without  having  read,  and  with- 
out knowing  the  contents  of,  the  heading. 
The  parties  understood  each  other  Just  this 
far:  He  knows  why  the  defendant  is  with- 
holding the  amount  from  bis  wages.  The 
defendant  knows  or  supposes  that  he  knows 
this  fact,  and  assumes,  as  we  must  presume, 
that  in  view  of  his  position  he  will  not  make 
any  positive  objection;  but  whether  he  will 
assent  to  this  as  accord  and  satisfaction  of 
its  claim  against  him,  about  which  he  has  nev- 
er been  consulted,  it  takes  no  means  to  as- 
certain, but  attempts  to  foist  this  heading  of 
the  pay  roll  npon  him  as  an  agreement  to 
that  effect,  without  ever  having  called  his  at- 
tention to  It  Upon  this  state  of  the  evi- 
dence, we  are  of  the  opinion  that  the  trial 
court  was  Justified  In  finding  that  there  nev- 
er was  any  accord  between  the  parties  as  to 
the  defendant's  claims.    Order  affirmed. 
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LYNCH  T.  HILLSTROM  et  al. 
(Supreme  Coart  of  Mmnesota.     May  29,  1896.) 
Appeal — Weight  op  Evidb<tcb  —  Pabtvbrship — 

Power  or  Fartiteiu  to  Bind  Fikm. 

Eridence  considered,  and  held  sufficient 
to  justify  the  order  of  the  trial  conrt 
(SyUabns  by  the  Court.) 

Appeal  from  district  court,  Goodhue  coun- 
ty;   W.  C.  Williston,  Judge. 

Action, by  W.  A.  Lynch,  recelyer  (or  C. 
Aultman  &  Co.  against  Magnus  HiUstrom 
and  W.  W.  Doyle,  partners  aa  Hlllstrom  & 
Doyle.  There  was  a  verdict  for  plaintiff  In 
a  sum  less  than  that  demanded,  and  his  mo- 
tion for  hew  trial  was  granted  as  to  defend- 
ant Doyle  and  denied  as  to  defendant  Htll- 
strom.     Plaintiff  appeals.    Affirmed. 

John  F.  Merrill  and  Harrison  &  Noyes,  for 
appellant    J.  C-  McClure,  for  respondent, 

BUCK.  J.  The  complaint  sets  up  two 
causes  of  action  against  Magnus  Hlllstrom 
and  W.  W.  Doyle,  as  co-partners,  doing  bosi- 
ness  under  the  firm  name  of  Hillstrom  & 
Doyle.  The  flrftt  cause  of  action  is  for  a 
Star  stacker,  sold  to  defendant,  by  plalntlfTs 
assignor,  September  15,  1891,  at  Minneapo- 
lis, for  the  agreed  price  of  $130,  payable  De- 
cember 1,  1891.  The  second  cause  of  action 
is  for  certain  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  to  defendants  for 
the  agreed  price  of  S42.90,  consisting  of  cer- 
tain machinery,  and  including  one  straw 
rake.  The  answer  denies  the  purchase  or 
delivery  to  the  defendants,  or  either  of  them, 
of  the  Star  stacker,  the  subject  of  the  plaln- 
tiffs  first  cause  of  action.  As  to  the  second 
cause  of  action  stated  In  the  complaint,  the 
answer  denies  the  same,  "except  only  that 
said  defendants  admit  that,  between  the  said 
dates  in  said  subdivision  stated,  they  pur- 
chased of  C.  Aultman  &  Co.  goods,  wares, 
and  merchandise  of  the  value  and  agreed 
price  of  $14,  and  no  more,  which  sum  they 
allege  they  tendered  and  offered  to  pay 
plaintiff's  assignor  soon  after  the  purchase 
of  said  goods,  and  were  still  ready  and  will- 
ing to  pay.  While  the  complaint  also  al- 
leges that  the  defendants  were  co-partners 
on  June  27,  1891,  and  at  the  times  mentioned 
in  the  complaint,  It  fails  to  state  for  what 
purpose  they  were  co-partners;  and  the  an- 
swer admits  that  they  were  once  co-partners 
In  business,  but  alleges  that,  long  prior  to 
the  commencement  of  this  action,  such  co- 
partnership had  been  dissolved,  and  that 
they  were  not  then  co-partners.  Nowhere 
In  the  pleadings  does  it  appear  for  what  pur- 
pose they  were  co-partners,  although  the  evi- 
dence tends  to  disclose  the  fact  that  they 
were  not  co-partners  in  dealing  In  machin- 
ery, but  in  operating  a  threshing  machine. 
The  Jury  found  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  $27.40.  Upon  a  set- 
tled case  the  plaintiff  moved  for  a  new  trial. 


which  was  granted  as  to  the  defendant 
Doyle  and  dented  as  to  the  defendant  Hill- 
strom; and  from  the  order  denying  the  mo- 
tion for  a  new  trial  as  to  Hillstrom  the  plain- 
tiff appealed  to  this  court  The  rights  of 
Doyle  are,  therefore,  not  involved  in  this  ap- 
peal, and  he  does  not  appear  herein. 

Five  assignments  of  error  are  made  by 
the  appellant,  but  as  to  the  fourth  and  fifth 
we  shall  not  discuss  them,  because  there 
were  no  ezcepttons  taken  to  the  rulings  of 
the  court  upon  matters  therein  assigned  as 
errors. 

By  the  first  assignment  of  error  it  Is 
claimed  that  the  court  erred  In  denying  the 
plaintiff's  motion  tor  a  new  trial,  on  the 
grounds  that  the  evidence  does  not  Justify 
the  verdict  and  that  it  is  contrary  to  law. 
We  do  not  think  that  the  case  demands  a  very 
extended  discussion  of  the  evidence.  The 
testimony  of  the  defendants  tended  strongly 
to  show  that  at  tl'e  time  of  the  alleged  sale 
of  the  property  sued  for,  the  defendants  were 
not  general  dealers  In  machinery,  bat  that 
the  sole  business  of  the  firm  was  that  of 
operating  a  threshing  machine  In  threshing 
grain;  that  the  separator  and  rake  used  by 
defendants  in  carrying  on  their  business  was 
purchased  of  C  Aultman  &  Co.  in  the  year 
1890;  that  It  proved  defective,  and  conld  not 
be  made  to  work;  that  in  the  fall  of  ISao 
Hillstrom  BO  informed  the  agent  of  C.  Ault- 
man &  Co.,  who  said  he  did  not  have  another 
rake  in  hand,  but  would  give  him  a  duebill 
for  one,  to  be  delivered  the  following  spring; 
and  that  be  did  give  such  duebill,  whereupon 
Hillstrom  paid  for  the  rake,  and  In  1S91 
he  was  furnished  another  to  replace  the  de- 
fective one.  There  does  not  appear  to  be  any 
dispute  but  what  the  rake  bought  in  1890  was 
paid  for;  the  controversy  upon  this  point  be- 
ing as  to  whether  or  not  the  rake  furnished 
in  1891  was  to  replace  the  one  bought  in 
1890,  or  was  another  purchase.  Upon  this 
question  the  verdict  of  the  jury  should  not 
be  disturbed.  A  disputed  question  was 
whether  the  Star  stacker  was  ordered  In  1891 
for  defendants,  or  for  S.  A.  Young;  It  hav- 
ing been  delivered  to  the  latter,  and  kept 
by  him,  and  never  received  or  used  by  the 
defendants.  The  order  for  this  Star  stacker 
was  given  by  Doyle,  nsing  the  firm  name, 
but  directing  it  to  be  sent  to  Young  at  a 
place  other  than  where  the  defendants  were 
doing  business.  The  controversy  appears  to 
have  been  as  to  who  was  the  real  purchaser 
of  the  stacker,  the  defendants  or  Young,  and 
the  question  of  fact  was  one  to  be  settled 
by  the  jury. 

Upon  the  question  of  co-partnership  ex- 
isting between  defendants,  Hlllstrom  testified 
that  they  were  not  co-partners  In  the  ma- 
chinery business,  either  In  1890  or  1S31,— 
only  owned  some  land  together;  that  he  did 
not  authorize  Hillstrom  to  purchase  any  ma- 
chinery In  controversy;  that  he  never  or- 
dered or  received  any;  that  the  firm  were 
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not  In  the  habit  of  ordering  goods  during  the 
year  1891,  other  than  those  needed  for  the 
threshing  machine.  Young  had  no  connec- 
tion vvlth  the  firm  or  its  business,  and  Hlll- 
Btrom  knew  nothing  about  the  order  for  the 
naachlnery  to  be  sent  to  Young.  We  think 
that  the  question  of  whether  the  act  of  Doyle 
In  giving  the  order  In  the  flrm  name  was  not 
entirely  without  the  scope  of  the  partnership 
business  was  properly  submitted  to  the  Jury. 
The  verdict  Is  not  manifestly  against  the 
welRbt  of  evidence,  so  far  as  It  relates  to 
Hillstrom;  and,  under  the  Instructions  of 
the  court,  the  verdict  as  to  him  Is  justified  by 
the  evidence.  This  covers  the  second  as- 
signment of  error. 

There  Is  no  merit  in  the  third  assignment 
of  error,  because  we  find  no  errors  of  law 
occurring  at  the  trial.  There  was  no  ex- 
ception to  the  question  alleged  to  have  been 
asked  In  the  fonrth  assignment  of  error,  and 
we  disregard  It  The  same  can  be  said  of 
the  fifth  assignment  of  error,  which  related 
to  the  judge's  charge.  No  objection  seems 
ta  have  been  made  to  it,  and  no  exception 
thereto  appears  In  the  record.  However,  If 
tba  parties  vohmtarily  lltigateU  certain  Is- 
sues which,  It  is  claimed,  were  outside  thoae 
made  by  the  pleadings,  they  are  bound  there- 
by; especially,  such  matters  as  appear  here- 
IxL    Tbc  ordw  of  the  trial  coin-t  Is  affinned 


ADAMS  V.  OASTLB  et  aL 
(Sapreme  Court  of  Minnesota.     May  25,  1806.) 

Ck)NVKR810!T  —  EviDSNCK  —  DbXAND  —  PlKIDINO 

AKD  Proof — Variavck, 

1.  Refusal  to  restore  gooda  on  demand  is 
only  evidence  of  conTeraiou,  and,  whenever  the 
eonvemion  can  be  otherwise  proved,  it  is  not 
necessary  for  the  plaintiff  to  allege  or  prove  a 
demand  and  refusal. 

2.  A  variance  between  the  pleading  and  the 
proof  is  waived  bj  a  fail'ire  to  seasouubly  ob- 
ject to  the  evidence  on  that  ground. 

3.  When  it  clearly  appears  that  the  vari- 
ance between  the  allegations  of  the  pleading 
and  the  proof  has  not  misled  the  adverse  party 
to  bis  prejudice  in  maintainin;;  bis  action  or 
defcn.sp  upon  the  merits,  this  ooiut,  on  ajmcnl, 
will  affirm  and  remand  the  cause,  with  direc- 
tions to  the  trial  court  to  permit  the  party  to 
amend  his  pieadiiig  so  as  to  conform  to  the 
facts  proved. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judg«. 

Action  by  Florence  E.  Adorns  against  Ar- 
thur H.  Castle  and  others.  Verdict  for  plain- 
tiff. From  a  refusal  of  as  order  to  dismiss 
the  action,  and  the  denial  of  a  motion  to  di- 
rect a  verdict  for  defendants,  and  a  denial  of 
a  new  trial,  Arthur  U.  Castle  appeals.  Af- 
firmed. 

A.  C.  Finney,  for  appellant  A.  S.  Keyes, 
(or  respondents. 


MITCHELL,  J.  The  allegations  of  tbe 
complaint  are  that  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  a  piano,  of 
the  value  of  $300;  that  the  defendant,  being 
In  the  possession  of  tbe  piano,  unlawfully 
disposed  of  and  converted  It  to  his  own  use, 
to  plaintiff's  damage  In  the  sum  of  $300.  The 
answer  consists  of  a  general  denial.  It  ap^ 
peared  from  the  evidence  that  in  February, 
1882,  the' plaintiff  purchased  the  piano  from 
the  defendant,  on  the  Installment  plan,  for 
1320,  for  which  she  gave  him  her  promis- 
sory note,  payable  in  monthly  Installments  of 
$10,  with  interest  This  note  or  contract  pro- 
vided that  the  title,  ownership,  and  right  to 
take  possession  of  the  property  should  remain 
In  the  defendant  until  fully  paid  for,  when  the 
title,  ownership,  and  right  of  possession  should 
vest  in  the  plaintiff.  This  contract  also  pro- 
vided that,  If  the  plaintiff  should  default  in 
any  of  the  payments,  the  defendant  might  re- 
claim possession  of  tbe  piano,  and  sell  tbe 
same,  upon  giving  plaintiff  written  notice  of 
the  sale  10  days  prior  thereto,  and  out  of  the 
proceeds  retain  the  unpaid  purchase  money, 
and  pay  the  surplus,  if  any,  to  the  plaintiff. 
Possession  was  delivered  to  the  plaintiff,  who 
retained  It  until  November,  1893,  she  in  the 
meantime  making  payments  on  the  purchase 
money  to  the  amount  of  $100.  On  the  date 
last  named  the  plaintiff,  being  considerably 
In  arrears  In  her  payments,  and  about  to 
change  her  place  of  residence,  delivered  the 
piano  to  the  defendant,  to  be  by  him  kept  and 
stored  for  ber  until  she  "was  more  settled, 
and  could  make  some  definite  arrangements 
In  regard  to  paying  him  the  balance"  of  the 
purchase  money.  We  are  satisfied,  from  an 
examination  of  the  evidence,  that  at  this 
time  there  was  no  modification  or  relinquish- 
ment of  defendant's  right,  under  the  original 
contract,  to  assert  his  right  to  tbe  possession 
of  the  property,  and  to  sell  it  Neither  was 
there  any  change  of  tbe  provision  that  in  case 
he  sold  it  he  should  give  the  plaintiff  10  days' 
written  notice. 

Plaintiff  never  made  any  further  payments, 
and  tbe  piano  remained  In  defendant's  imib- 
sesslon  until  July,  1894,  when  he  sold  and  dis- 
posed of  It  without  giving  plaintiff  any  notice 
of  the  sale.  At  this  time  she  was  in  arrears, 
including  Interest,  about  $180.  Soon  after  the 
sale,  plaintiff  went  to  defendant  to  make  a 
payment  of  $20,  when  she  was  informed  that 
the  piano  had  been  already  sold  and  disposed 
of.  She  then  made  a  demand  for  It,  bat 
made  no  tender  of  the  amount  due.  Evi- 
dence of  ail  these  facts  was  Introduced  with- 
out any  objection  (material  here),  except  a 
general  objection  at  the  commencement  of 
the  trial  to  the  introduction  of  any  evidence, 
on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action;  It  appearing  that  the  de- 
fendant was  in  possession  at  the  time  of  the 
alleged  conversion,  and  no  demand  was  al- 
leged. There  was  nothing  In  this  objection. 
Refusal  to  restore  goods  on  demand  la  only 
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eyldence  of  conTeralon,  and,  whenercr  the 
conversion  can  be  V>tlierwise  proved,  it  is  not 
necessary  for  plaintiff  to  b1k>w  a  demand  and 
refnsal.  Gilmore  t.  Newton,  9  Allen,  171. 
It  was  sufficient  for  plaintiff  to  allege  a 
wrongful  conversion,  and  she  could  prove  It 
by  showing  either  a  demand  and  refusal,  or 
a  wrongful  distwsitlon  and  sale  of  the  prop- 
erty. 

The  trial  resulted  in  a  verdict  for*  the  plain- 
tiff for  $75,  which,  under  the  instructions  of 
the  court,  must  be  assumed  to  be  the  value 
of  plaintiff's  interest  in  the  property;  that 
is,  the  value  of  the  property  less  the  amount 
of  unpaid  purchase  money.  When  plaintiff 
rested,  the  defendant  moved  to  dismiss  the 
action  on  the  ground  that  the  evidence  did 
not  tend  to  pro-e  the  cause  of  action  alleged 
in  the  complaint;  and  when  the  evidence 
closed,  on  the  same  ground,  be  moved  the 
court  to  direct  a  verdict  In  his  favor.  The 
I'Rfusals  of  the  court  to  grant  these  motions 
are  assigned  as  error,  and  present  the  prin- 
cipal question  in  the  case.  The  point  made  is 
that  it  appeared  that  both  the  title  to,  and  right 
of  possession  of,  the  piano  were,  at  the  time  of 
tbe  alleged  conversion,  in  the  defendant,  and 
therefore  an  action  for  wrongful  conversion 
would  not  lie;  that  plaintiff's  remedy  was  an 
action  for  damages  for  breach  of  tbe  contract 
No  question  is  made,  and  cannot  be,  but  that 
plaintiff  had  a  property  interest  in  tbe  piano, 
that  she  was  the  equitable  owner,  and  that 
defendant  held  the  legal  title  and  the  pos- 
session merely  as  security  for  what  was  due 
him  on  tbe  purchase  money.  It  Is  equally 
clear  that  defendant's  sale  of  tbe  proiMrty 
without  restriction,  and  without  giving  plain- 
tiff notice,  was  unauthorized,  and  constituted 
a  disposition  and  conversion  to  his  own  use 
of  ber  interest  In  tbe  property;  also,  that  tbe 
facts  proved  established  a  cause  of  action  tn 
favor  of  tbe  plaintiff  for  tbe  value  of  tbe 
piano,  less  ttxe  amount  due  defendant  for  pur- 
chase money,  which  is  Just  what  she  has  re- 
covered. The  only  point  made  is  that,  be- 
cause tbe  right  of  possession  was  in  the  de- 
fendant at  tbe  time  of  tbe  alleged  conversion, 
therefore  she  should  have  sued  for  damages 
for  the  breach  of  the  contract,  and  not  for  the 
wivngful  conversion  of  the  property.  It  was 
undoubtedly  well  settled  at  common  law,  where 
the  distinctions  between  different  forms  of  ac- 
tion obtained,  that  it  was  essential  to  a  right 
of  action  in  trover  that  the  plaintiff  should 
have,  as  against  tbe  defendant,  either  tbe  pos- 
session, or  the  right  of  possession,  of  the  chat- 
tel. A  great  deal  of  technical  learning  was 
expended  in  discussing  various  phases  of  this 
rule,— as,  for  example,  whether  there  might 


be  a  conversion  wittaont  a  rlgbt  of  action  in 
trover.  And  it  seems  to  us  that  under  the 
reformed  procedure,  courts  have  given  tbem- 
selves  a  great  deal  of  unnecessary  trouble  by 
falling  to  fully  appreciate  the  fact  tbat  tbe 
distinction  between  forms  of  actions  bas  been 
abolished,  and  that  we  have  now  but  one 
form  of  action,  called  a  "dvil  action."  Tbe 
question  is  not  whether  tbe  plaintilT  bas 
brought  the  right  form  of  action,  but  wbetber 
tbere  was  a  fatal  variance  between  ber 
pleading  and  ber  proof.  We  may  assume, 
without  deciding,  tbat  tbere  was,  and  tbai 
her  evidence  was  not  admlssiUe  imder  the  al- 
legations of  her  complaint  This  variance,  if 
tbere  was  one,  appeared  on  tbe  trial.  Ions  be- 
fore plaintiff  rested;  but  defendant  made  no 
such  objection,  but  permitted  all  tbe  evidence 
to  be  Introduced,  and  then  asked  a  dismissal 
on  the  ground  that  the  evidence  did  not  tend 
to  prove  the  cause  of  action  alleged,  wblle  tbe 
trouble,  if  any,  was,  not  that  she  bad  proved 
a  different  cause  of  action  from  the  one  al- 
leged, but  that  she  had  proved  one  tbat  was 
not  correctly  alleged.  It  seems  to  us  that, 
under  the  circumstances,  the  defendant 
should  be  deemed  to  have  waived  tbe  vari- 
ance between  tbe  pleading  and  tbe  proof. 
But  whether  tbat  Is  so,  or  not  the  variance 
b  one  which  the  court  could,  and,  if  applied 
for,  should,  have  remedied  by  allowing  on 
amendment  on  tbe  trial,  or  even  after  Jodf; 
ment.  And  even  now  this  court  can  remand 
the  cause  to  the  court  below  for  that  purpose. 
Tbere  was  no  suggestion  that  tbe  defendant 
was  surprised  by  the  evidence  Introduced  on 
the  trial.  On  tbe  contrary,  tbe  record  shows 
that  all  the  facts  were  fully  in  evidence.  Aft- 
er defendant's  motion  to  dismiss  was  denied, 
he  proceeded  with  tbe  trial  on  the  merits,  and 
fuHy  introduced  all  his  evidence  in  rebattsl 
of  the  evidence  of  the  plaintiff.  Tbe  order 
denying  a  new  trial  is  affirmed,  and  tbe  cause 
remanded,  with  directions  to  the  court  below 
to  permit  the  plaintiff  to  amend  ber  com- 
plaint 80  as  to  conform  to  tbe  facts  proved. 

Supplemental  Opinion. 

PER  CURIAM.  Inasmuch  as  tbere  was  in 
fact  a  material  variance  between  plaintiflTs 
pleading  and  ber  proof,  and  no  application  for 
leave  to  amend  tbe  complaint  was  made  in  the 
court  below,  although  the  matter  of  variance 
was  there  raised  by  tbe  defendant,  and  as  we 
were  enabled  to  affirm  only  by  giving  the 
plaintiff  leave  to  amend  her  complaint  so  as 
to  conform  to  the  facts  proved,  we  think  tbe 
plaintiff  ought  not  to  be  allowed  any  statutory 
costs.    It  is  so  ordered. 
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JEWETT  B.  IOWA  LAND  CO. 


JEWBTT  T.  IOWA  LAND  CO.  et  al. 
(Supreme  Uonrt  of  Minnesota.     May  29,  1896.) 
Hbchas-ics'  Libns  —  ENroRCEHBNT — Cross   Bill 

FOR  FOKBCLOSURK  0»  MOHTOAOE — JdDGMBNT  — 
COLLATEKAL.  ATTACK — JCKISOICTIWI  Ot  COURT— 

Lis  Fin  DIRS — Practice. 

1.  B.  gAte  a  mortgage  to  C.  on  740.33  acres 
of  land.  Upon  40  acres  of  this  land  three  me- 
chanics' liens  were  filed,  and  three  actions  to 
foreclose  the  same  were  commenced  and  con- 
Eolidated.  The  complaints  were  filed  in  the  of- 
fice of  the  clerk  of  the  district  court  under  the 
mechanic's  lien  law,  but  only  the  40  acres  wore 
referred  to  in  the  complaint.  The  mortgagor 
and  mortgagee  were  made  parties  defendant. 
The  mortgagor  did  not  appear,  but  the  mortga- 
gee appeared,  and  filed  its  answer  in  the  office 
of  the  clerk  of  the  district  court,  in  the  nature 
of  a  cross  bill,  wherein  it  alleged  its  mortgage, 
and  default  in  the  payment  thereof,  and  de- 
manded relief,  that  such  mortgage  be  foreclosed 
upon  the  740.33  acres  of  land,  which  relief  was 
craotcd  by  the  court,  and  the  premises  were 
sold  at  foreclosure  sale.  Other  than  by  rea- 
M>n  of  the  filing  of  the  cross  bill  the  mortgagor 
had  no  notice  thereof,  and  no  actual  service  of 
the  same  was  made  npon  the  mortgagor,  who 
did  not  appear  in  the  foreclosure  proceedings. 
Held,  that  the  proTisions  of  the  mechanic's  lien 
l:iw  for  filing,  instead  of  serving,  pleadings,  ap- 
pI.T  only  to  iisnes  tendered  by  the  complaint,  or 
expressly  anthorized  by  the  statute,  and  not  to 
pleadings  in  the  nature  of  cross  bills,  setting 
up  matters  outside  of  and  foreign  to  such  is- 
sues. Held,  further,  that  one  defendant  can- 
not have  a  decree  against  a  co-defendant  upon 
a  cross  bill  demanding  affirmative  relief  up- 
on new  issues  and  for  new  objects,  and  not  ger- 
mane to  the  matter  alleged  in  the  original  com- 
plaint, without  proper  notice  to  such  co-defend- 
ant 

2.  While  judgments  of  courts  of  general 
jurisdiction  impert  absolute  verity,  and  every 
presumption  will  be  indulged  in  favor  of  the 
record,  yet,  if  there  is  an  apparent  defect  in 
the  jurisdictional  record,  it  may  be  impeached 
collaterally.  Held,  that  it  appearing  affirma- 
tively from  the  record  in  this  case  that  the  cross 
bill  was  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  never  served  upon  this  plain- 
tiff as  co-defendant  in  the  foreclosure  proceed- 
ings, who  had  no  notice  thereof,  and  did  not  ap- 
pear in  such  proceedings,  the  court  was  with- 
out jurisdiction  to  render  judgment  upon  the 
new  matter  embraced  In  the  cross  bill,  and  that, 
as  the  record  itself  establishes  the  invalidity 
of  the  former  decree  and  judgment,  they  are 
impeachable  collaterally. 

3.  The  ofiBce  of  a  lis  pendens  is  merely  to 
charge  a  subsequent  purchaser  with  notice  of 
the  pendencf  of  the  action. 

4.  A  void  judgment  cannot  be  validated  by 
citing  the  party  against  whom  it  is  entered  to 
show  cause  why  it  should  not  be  declared  valid. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washington  coun- 
ty;  W.  C.  Wllllston,  .Tndf;e. 

Action  by  W.  P.  Jewett,  ai^sl^ep  of  th* 
Elmo  Park  Comi)an7.  afcalnst  th  >  low.i  I.a  :d 
Company  and  others.  Prom  a  judgment  for 
defendants.  plalntUF  appeals.    Reversed. 

Flandran.  Squires  &  Cntcheon  and  W.  3. 
Romans,  for  appellant.  Stevens,  O'Brien.  Cole 
&  Albrecbt,  Harvey  Officer,  Bramball  &  Tay- 
lor, and  John  E.  Stryker,  for  Interveners. 

lil'CK,  J.  The  plaintllT  herein  Is  the  as- 
Ki^nx^  of  the  Klmo  Park  Company,  aud  Is  in 


possession  of,  and  claiming  title  to,  740.83 
acres  of  land  situate  in  Washington  cotmty, 
in  this  state,  and  this  action  is  brought  to 
determine  the  adverse  claims  of  the  defend- 
ants. The  Iowa  Land  Company,  defendant, 
claims  title  through  the  foreclosure  of  a  cer- 
tain mortgage  executed  by  the  Elmo  Park 
Company  to  the  SL  Paul  Trust  Company, 
trustee  of  said  land  company,  defendant,  cov- 
ering the  said  74D.33  acres.  Subsequent  to 
tbe  execution  and  recording  of  the  mortgage, 
the  defendant  Grant,  under  a  contract  with 
the  Elmo  Park  Company,  constructed  three 
buildings  on  a  certa'n  10  acres  Included  in 
the  mortgage,  and  thereafter  filed  three  sepa- 
rate mechanics'  liens  en  the  three  buildings, 
respectively,  but  each  lien  embraced  tbe  same 
40  acres.  Thereafter  Grant  brought  three 
separate  actions  in  tbe  district  court  of  Wash- 
ington county,  to  enforx  these  liens  against 
tbe  Elmo  Park  Company  and  tbe  St  Paul 
Trust  Company,  as  defendants,  claimlDg  that 
be  was  entitled  to  liens  prior  to  said  mortgnge 
upon  the  buildings,  respectively,  and  to  a 
lien  upon  the  40  acres.  The  complaints  In 
these  actions  did  not  describe  or  refer  to  any 
part  of  the  740.33  acres  except  tbe  40  acres 
covered  by  the  mechanics'  Hens.  The  Elmo 
Park  Company  did  not  appear  hi  either  of 
these  lien  actions,  nor  take  part  in  tbe  pro- 
ceedings therein.  Tbe  St.  Paul  Trust  Com- 
pany appeared  therein,  and  filed  its  answers 
to  tbe  several  suits,  in  the  office  of  tbe  clerk 
of  tbe  court  of  Washington  county,  and  at 
tbe  same  time  filed  three  notices  of  lis  pen- 
dens in  the  office  of  tbe  register  of  deeds  of 
said  county.  These  answers  were  never 
served  upon  the  Elmo  Park  Company,  un- 
less such  filing  of  them  with  tbe  clerk  con- 
stituted service.  In  these  answers,  the  St. 
Paul  Trust  Company  claimed  a  prior  lien  to 
the  said  mechanics'  liens,  nnd  also  that  de- 
fault had  been  made  in  the  payment  of  the 
sum  secured  by  said  mortgage;  and  it  de- 
manded judgment  for  tbe  amount  due  on 
said  mortgage  debt,  and  for  a  foreclosure 
of  said  mortgage  and  a  sale  of  the  whole 
740.33  acres,  and  for  a  personal  judgment 
against  tbe  Elmo  Park  Company  for  any 
deficiency.  It  does  not  appear  that  tbe 
Elmo  Park  Company  ever  bad  any  no- 
tice of  the  contents  of  these  answers.  Sub- 
sequently, these  three  actions  were  consoli- 
dated and  tried  as  one  action,  and  a  judg- 
ment entered  thereon  adjudging  tbe  me- 
chanics' liens  as  to  tbe  buildings  to  be  prior 
liens  to  said  mortgage,  and  directing  a  sale 
of  the  buildings  to  satisfy  tbe  respective  me- 
chanics' Ileus,  and  also  adjudging  the  amount 
due  on  said  mortgage,  and  also  directing  a 
sale  of  the  740.33  acres,  and  tbe  entry  of  a 
personal  judgment  against  the  Elmo  Park 
Company  for  any  deficiency  after  tbe  appli- 
cation of  tbe  proceeds  of  such  sale  to  tbe 
mortgage  debt  On  August  19,  1892,  the  at- 
torney for  the  St.  Paul  Trust  Company  made 
affidavits  setting  fortb  that  said  Ebno  Park 
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Company  asserted  that  said  judgment  was 
not  binding  and  yalld  as  a  foreclosure  of 
said  mortgage;  and  upon  the  same  the  court 
made  an  order,  which  was  served  upon  the 
Elmo  Park  CSompany,  to  show  caose  why 
said  Judgment  should  pot  be  and  remain  In 
fall  force  and  effect  as  against  all  of  said 
real  estate,  a;.d  why  said  district  court  did 
not  have  full  power  and  authority  to  order 
and  direct  the  sale  of  all  of  said  real  estate 
described  In  said  mortgage.  The  Elmo  Park 
Company  did  not  appear  nor  make  any  an- 
swer to  the  order  to  show  cause.  On  the  re- 
turn day  of  the  order,  the  district  court 
made  a  further  order,  adjudging  that  said 
Judgment  should  stand  without  modlflcation, 
and  that  the  whole  of  said  real  estate  should 
be  sold  as  therein  ordered.  Subsequently, 
the  whole  740.33  acres  was  sold  under  said 
Judgment  to  the  Iowa  Land  Company,  and  a 
deficiency  Judgment  for  a  large  amount  was 
entered  and  docketed  against  the  Elmo  Park 
Company.  This  action  was  brought  before 
the  time  for  redemption  expired  under  said 
sale.  The  40-acre  tract  described  In  the  Hen 
actions  is  entirely  surrounded  by  other  land 
described  In  the  mortgage  or  trust  deed,  but 
this  mortgage  or  trust  deed  also  described 
and  covered  other  independent  and  distinct 
tracts  of  land  not  connected  or  used  with 
the  40-acre  tract,  and  leased  by  the  Elmo 
Park  Company  to  other  persons,  and  by  them 
were,  at  the  time  of  the  commencement  of 
the  three  Hen  actions,  used,  and  since  that 
time  have  been  by  them  used  and  cultivated, 
as  farm  lands. 

The  Important  question  to  be  determined 
Is  whether  a  mortgage  covering  several  sepa- 
rate and  distinct  tracts  of  land  can  be  fore- 
dosed  as  to  all  of  the  mortgaged  property, 
where  a  mechanic's  lien  holder  brings  an  ac- 
tion to  foreclose  his  Hen  upon  one  of  these 
separate  tracts,  asking  no  other  relief  In  his 
complaint,  and  makes  the  mortgagor  a  party 
to  such  action,  and  where  such  mortgagor 
does  not  appear,  but  the  mortgagee  does  ap- 
pear, and  flies  an  answer  in  the  office  of  the 
clerk  of  the  district  court,  as  provided  in 
<3en.  St  18W,  i  6238,  relative  to  the  enforce- 
ment of  mechanics'  liens,  and  in  such  answer 
prays  for  a  foreclosure  of  the  mortgage  upon 
all  of  the  premises  described  in  the  com- 
plaint; the  mortgagor  having  no  actual  no- 
tice of  the  relief  demanded  in  the  complaint, 
and  no  constructive  notice,  unless  such  filing 
90  operates.  If  the  question  was  merely 
whether  a  mortgagee  of  the  premises  upon 
which  the  mechanic's  lien  is  claimed  can  be 
made  a  party,  for  the  purpose  of  having  the 
«zistence,  date,  and  amount  of  his  mortgage 
lien  determined  in  the  lien  action,  it  would 
be  concluded  by  the  decision  of  this  court 
in  Finlayson  v.  Crooks,  47  Minn.  74,  49  N. 
W.  398,  645.  In  the  discussion  of  this  ques- 
tion, it  would  be  well  to  bear  in  mind  the 
fact  that  the  liens  of  mechanics  and  material 
men  <hi  buildings  and  the  land  upon  which 


they  are  erected,  as  security  for  the  value  of 
services  performed  and  materials  fnrnlshed, 
la  purely  the  "creation  of  statute."     It   was 
entirely  unknowr  at  common  law  or  eonity. 
PhU.  Mech.  Liens,  {  1.    The  rule  of  procedore 
for  enforcement  of  mechanics'  liens  is   to  a 
great  extent    defined    by  the    statute.     The 
complaint  Is  to  be  filed  in  the  office  of  the 
clerk  or  the  district  court  at  the  time  of  is- 
suing the   sammona  which   shall   notify    the 
defendant,  and  that  It  Is  for  the  foreclosure 
of  a  mechanic's  lien.     To  this  complaint  the 
plaintiff  must  attach  a  bill  of  particulars  of 
the  Items   of  the   lien   claimed.    All   parties 
who  tiave  mechanics'  liens  filed  of  record  up- 
on the  same  property,  or  any  part  thereof, 
shall   be    made   defendants.    The   complaint 
must  require  an  adjudication  and  foreclosure 
of  the  amount  uid  validity  of  the  lien  dalm. 
It  may  not  be  successfully  asserted  that, 
when  these  statutory  proceedings  to  enforce 
the  foreclosure  of  mechanics'  liens  have  once 
Ijeen  properly  started  in  motion,  any  rules  ap- 
plicable to  the  usual  course  of  law  or  equity 
cannot  be  Invoked  to  aid  In  their  successful 
final  determination.    But,  because  the  court 
has  Judicial  power  to  start  the  proceedings  in 
motion,  it  does  not  necessarily  follow  that  it 
Ms  Jurisdiction  to  draw  into  that  proceeding 
a  right  to  adjudicate  upon  the  question   of 
mortgaged  liens  upon  other  separate  and  dis- 
tinct pieces  of  land,  and  not  covered  by  the 
mechanic's  lien  claim,  and  especially  not  de- 
scribed in  the  complaint,  nor  embraced  within 
the  relief  therein  demanded.    The  owner  of 
the  premises  may  properly  be  made  a  party, 
in  order  to  have  his  Interest  In  the  premises 
adjudicated.    But  the  plaintiff  hi  such  action 
has  no  right  to  bring  in  the  owner  of  the 
premises,  and  invoke  the  Jurisdiction  of  the 
court  in  respect  to  any  other  tract  of  land 
than  the  one  affected  by  the  mechanic's  lien. 
When  the  complaint  in  this  action  was  filed, 
and  the  Elmo  Park  Company  served  with  no- 
tice to  appear  and  answer,  it  related  only  to 
the  40-acre  tract  described  in  the  complaint. 
The  premises  therein  described  were  the  sub- 
ject-matter concerning  which  the  action  was 
brought,  and  upon  which  the  plaintiff's  lien 
claim  was  to  be  determined;  and  as  to  such 
matters,  including  other  liens  or  rights  in  the 
particular  40  acres  described,  the  court  ac- 
quired Jurisdiction,  because  that  was  the  sub- 
ject-matter for  Judicial  decision,  and  regularly 
brought  before  the  court    What  was  the  legal 
effect  of  the  St  Paul  Trust  Company  filing 
its  answer  in  the  office  of  the  derk  of  the  dis- 
trict court  without  serving  it  upon  its  co- 
defendant  the  plaintiff  in  this  action,  and 
without  giving  it  any  notice  of  the  pendency 
of  any  such  proceedings?  It  is  quite  obvious 
that  the  lienholder  only  claimed  that  a  certain 
sum  was  due  him  for  work  and  material,  and 
for  which  he  claimed  a  lien  upon  the  building 
and  40  acres  described  in  the  complaint  and 
demanded  the  sale  thereof  to  satisfy  his  de- 
mand; and  that  as  between  him  and  the 
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mortgagee,  ■whom  he  made  a  party  to  the 
suit,  he  claimed  that  his  liens  npon  this  par- 
ticular 40  acres  were  prior  and  superior  to  the 
Hen  of  the  mortgage.  It  did  not  concern  the 
plaintiff  as  to  whether  there  were  other  par- 
cels of  land  covered  by  the  mortgage,  and  he 
therefore  tendered  no  Issue  In  regard  to  out- 
side premises.  It  is  true,  be  made  the  £3mo 
Park  ComiMny  a  defendant,  not,  howeyer,  for 
the  purpose  of  taking  hold  of  property  unaf- 
fected by  his  mechanic's  lien,  but  because  it 
•was  the  owner  of  the  specific  piece  of  prop- 
erty directly  affected  by  It  It  did  not,  how- 
ever, dispute  the  plaintiff's  right  of  Hen,  nor 
the  right  to  enforce  it  against  the  premises 
described,  and  for  the  amount  claimed;  and 
so  far  It  had  a  right  to  rely  upon  the  plaln- 
tiK'8  further  proceeding,  according  to  the  issue 
tendered  In  his  complaint.  The  St  Paul  Trust 
Company,  also  defendant,  filed  Its  answer,  as 
above  stated,  not  merely  as  to  the  plaintiff 
and  the  piece  of  property  affected  by  the  com- 
plaint, but  demanded  other  and  further  relief 
against  Its  co-defendant  The  provisions  of 
the  mechanic's  lien  law  for  filing,  Instead  of 
serving,  pleadings,  apply  only  to  Issues  ten- 
dered by  the  complaint  or  expressly  authoris- 
ed by  the  statute,  and  not  to  pleadings  in  the 
nat\ire  of  cross  bills,  setting  up  matters  out- 
side of  and  foreign  to  such  Issues.  It  would  be 
relevant  or  pertinent  for  the  defendant  to  set 
forth  in  such  answer  that  there  were  other 
liens,  by  mortgage  or  otherwise,  on  the  speci- 
fied premises,  or  that  he  had  other  Interests 
or  rights  in  the  property  which  would  be  af- 
fected by  the  plaintifTs  lien  action,  and  thus 
have  the  rights  of  the  parties  therein  adjust- 
ed; but  defendants  are  not  supposed  to  be  no- 
tified of  any  demands  against  them  except 
such  as  are  made  In  the  complaint,  and,  if 
one  defendant  asks  for  affirmative  relief 
against  a  co-defendant  as  to  matters  which 
are  embraced  In  the  original  complaint,  he 
should  ask  leave  of  the  court  to  file  a  cross 
bill,  and  take  steps  to  have  It  answered  by 
giving  proper  notice  to  such  co-defendant.  1 
Beach,  Mod.  Eq.  Prac.  !  445.  Ordinarily,  a 
cross  bill  grows  out  of  the  matters  alleged  in 
the  original  bill  or  complaint,  and  Is  used 
to  bring  the  whole  dispute  before  the  court, 
and  usually  raises  new  Issues  which  may  pre- 
sent matters  arising  between  co-defendants, 
bnt  which  are  not  shown  by  the  original  bill 
or  complaint  Same  authority,  {  433.  This  Is 
wh&t  was  attempted  In  this  case  by  the  St. 
Paul  Trust  Company  simply  filing  an  answer, 
as  required  by  the  mechanic's  lien  law,  which 
did  not  make  It  operate  as  a  cross  bill  against 
its  co-defendant,  the  Elmo  Park  Company, 
as  to  the  subject-matter  not  embraced  In  the 
original  complaint  Frequently  a  cross  bill  Is 
used  as  a  matter  of  defense  only;  and  If  we 
treat  the  answer  filed  by  the  St  Paul  Trust 
Company  as  a  cross  bill,  and  assume  that  it 
may  be  used  for  giving  affirmative  relief  be- 
yond what  could  be  afforded  If  confined  to 
Issues  raised  upon  matters  stated  In  the  com- 
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plaint,  we  must  not  lose  sight  of  essential 
principles,  one  of  which  is  that,  ytheu  relief 
is  sought  by  a  pleading  which  operates  as  a 
new  and  original  one,  no  one  shall  be  person- 
ally bound  until  he  has  had  his  day  In  court, 
by  which  Is  meant  until  he  has  been  duly  cited 
to  appear,  and  has  been  glwn  an  opportunity 
to  be  heard.  "Judgment  without  such  citation 
and  opportunity  wants  all  the  attributes  of  a 
Judicial  determination.  It  Is  Judicial  usurpa- 
tion and  oppression,  and  can  never  be  upheld 
where  Justice  is  Justly  administered."  tialpln 
V.  Page,  18  Wall.  350. 

It  Is  claimed  that  plaintiff  had  Its  day  in 
court  True,  it  had  it  for  one  purpose,  but  the 
Judgment  was  entered  for  another.  It  was 
cited  to  meet  the  cnarg^e  of  a  mechanic's  lien 
on  40  acres  of  land,  and  the  Judgment  render- 
ed  sought  to  divest  It  of  all  Its  equity  In  the 
several  hundred  acres  of  mortgaged  land,  and 
to  bind  It  by  a  personal  Judgment  for  a  de- 
ficiency. And  this  Judgment  was  baaed  upon 
an  alleged  statutory  contrivance  for  gettlngr 
it  Into  court  in  special  cases,  instead  of  the- 
broad  constitutional  grounds  that  It  should  be- 
brought  into  court  only  by  due  process  of  law. 
The  records  shows  that,  after  It  was  serve*! 
with  the  summons  In  the  mechanic's  lien  pro- 
ceedings. It  had  no  notice  that  any  further - 
claim  would  be  made  upon  It  It  is  not  the 
plaintiff  in  that  case  who  seeks  to  bind  the- 
defendant  upon  the  subject-matter  outsldfe  of 
the  property  mentioned  in  the  complaint,  fcct: 
the  adversary  proceedings  are  taken-  by  an- 
other defendant  without  notice  thereof.  The- 
danger  of  such  practice  Is  too  apparent  to- 
need  discussion,  for  this  case  Illustrates  iti. 
The  authorities  also  sustain  this  view  of  the- 
law.  In  Smith  v.  Woolfolk,  115  U:  Si  143,  5- 
Sup.  Ct.  1177,  the  rule  is  stated  as  follows:: 
"It  Is  settled  that  one  defendant  cannot  have 
a  decree  against  a  co-defendant  without  a 
cross  bin,  with  proper  prayer,  and  process  or 
answer  as  In  an  original  suit  Walker  v.  By- 
ers,  14  Ark.  240;  Gantt,  Dig.  i  4559;  Cullum 
V.  Erwin,  4  Ala.  452;  Cummlngs  v.  GUI's 
Heirs,  6  Ala.  562;  Shelby  v.  Smith,  2  A  K. 
Marsh.  504.  It  follows,  from  the  reason  of 
this  rule,  that  If  one  complainant  can,  under 
any  circumstances,  have  a  decree  against  an- 
other upon  a  supplemental  or  amended  bill. 
It  must  be  upon  notice  to  the  latter.  After 
a  decree  disposing  of  the  Issues  In  accordance 
with  the  prayer  of  a  bill  has  been'  made,  It  Is 
not  competent  for  one  of  the  parties,  without 
a  service  of  new  process  or  appearance,  to  In- 
stitute further  proceedings  on  new  issues  and 
for  new  objects,  although  connected' with  the 
subject-matter  of  the  original  litigation;  by 
merely  giving  the  new  proceedings  the  title 
of  the  original  cause.  If  his  bill  begins  a  now 
litigation,  the  parties  against  whom  be  seeks 
relief  are  entitled  to  notice  thereof,. and  with- 
out It  they  win  not  be  bound;  f6r  the  decree 
of  a  court  rendered  against  a  party  who  has 
not  been  heard,  and  has  bad  no  chance  to  be- 
heard.  Is  not  a  Judicial  determination,  of.  hl» 
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rights,  and  is  not  entitled  to  respect  in  anjr 
court"     • 

AsBnmlng,  then,  that  It  is  the  settled  law 
that  one  defendant  cannot  have  a  decree  or 
judgment  against  a  co-defendant  without 
proper  prayer  for  relief  and  process  or  an- 
swer as  in  an  original  suit,  so  that  such  co- 
defendant  had  a  chance  to  be  beard,  we 
come  to  the  serious  question  of  whether  the 
Judgment  or  decree  in  this  case  can  be  at- 
tacked collaterally.  Collateral  attacks  upon 
Judicial  proceedings  should  not  be  encour- 
aged, because,  If  successful,  the  tendency  is 
generally  to  bring  courts  Into  disrepute,  and 
property  rights  thereby  often  become  wrest- 
ed from  innocent  purchasers.  But  Jurisdic- 
tion of  the  courts  over  the  person  and  sub- 
ject-matter is  too  essential  to  be  disregarded, 
and,  where  either  is  wanting,  It  is  a  duty  rest- 
ing upon  courts  to  fix  the  rights  of  the  par- 
ties if  they  have  the  power  to  do  so.  We 
have  no  criticism  to  make  upon  the  doctrine, 
so  often  stated  in  the  law  book,  that  Judg- 
ments of  courts  of  general  Jurisdiction  im- 
part absolute  rerity,  and  that  every  presump- 
tion will  be  indulged  in  favor  of  the  record. 
But,  if  there  is  an  apparent  defect  in  the 
Jurisdictional  record,  it  may  be  Impeached 
collaterally;  as,  for  instance,  where  a  sum- 
mons either  shows  a  want  of  service  or  in- 
sufficient service,  and  the  record  does  not 
show  that  the  court  had  found  that  it  had 
Jurisdiction,  the  presumption  will  tie  over- 
come, and  it  will  be  held  that  the  court  acted 
upon  the  insufficient  service,  since  the  pre- 
sumption must  then  be  that  it  acted  upon  the 
service  then  appearing  in  the  record.  Wells, 
Jut.  27;  Clark  v.  Thompson,  47  lU.  25.  See, 
also.  Barber  v.  Morris,  37  Minn.  194,  33  N. 
W.  559. 

Now,  what  is  the  record  in  this  action  as  to 
the  former  foreclosure  proceedings,  wherein 
plaintiff  herein  is  sought  to  be  bound,  and  its 
right  to  attack  such  proceedings  collaterally 
Is  denied?  By  stipulation  of  the  respective 
parties,  the  trial  court  in  this  action  found 
the  following  facts,  which  must  be  deemed 
true,  and  to  which  no  objections  are  made, 
viz.:  "That  the  answers  of  the  defendant  St. 
Paul  Trust  Company  in  each  of  the  three  me- 
chanic's lien  actions  referred  to  in  said  find- 
ings and  Judgment  were  never  served  upon 
any  of  the  other  defendants  in  said  three  me- 
chanic's Hen  actions,  but  that  the  same  were 
filed  In  the  clerk's  office  of  this  court,  in  each 
of  said  three  actions,  on  the  2Sth  day  of  Oc- 
tober, 1881;  that  the  defendant  Elmo  Parte 
Company  never  appeared  in  the  said  three 
mechanic's  Hen  actions,  or  took  any  part  in 
the  proceedings  therein;  nor  did  said  Elmo 
Park  Company  appear  or  participate  in  the 
said  proceedings  had  In  the  said  three  ac- 
tions after  the  same  were  consolidated,  in 
which  the  order  of  September  12,  1892,  was 


entered,  directing  that  the  Judgment  In  said 
consolidated  action  should  stand  and  remain 
without  modification  or  change,  and  that  the 
real  estate  therein  described  should  be  solii 
as  therein  ordered."  The  record  was  not  one 
where,  by  reason  of  its  mere  silence,  a  cos- 
dusive  presumption  would  arise  as  to  the  reg- 
ularity of  all  proceedings  necessary  to  confer 
Jurisdiction  upon  the  trial  court,  and  there- 
fore not  Impeachable  collaterally.  This  find- 
ing forms  the  very  gn'oundwork  for  impeach- 
ing the  Judgment,  wltliin  the  rales  of  law 
which  we  have  lUready  stated,  viz.  that 
plaintiff  was  entitled  to  notice  of  the  cross 
complaint,  and,  in  default  thereof,  was  en- 
titled to  rely  upon  these  principles  of  law. 
and  not  bound  to  take  notice  of  any  pro- 
ceedings under  such  comidaint  Hence  the 
court  was  without  Jurisdiction  to  render 
Judgment  upon  the  new  subject-matter  em- 
braced in  the  -cross  complaint,  or  against 
the  plaintiff,  the  owner  of  the  land,  for  a 
deficiency.  The  record  In  this  case  itaeU 
establishes  the  invalidity  of  the  former  de- 
cree and  Judgment,  and  therefore  they  are  Im- 
peachable collaterally.  We  have  not  ove^ 
looked  the  effect  suggested  by  filing  the  lis 
pendens,  and  the  fact  that  the  piaintifi 
herein  was,  after  the  rendition  of  the  Judg- 
ment In  the  former  action,  cited  to  show 
cause  why  it  should  not  be  bound  by  It  and 
the  proceeding  bad  thereon.  The  office  of  a 
lis  pendens  is  merely  to  charge  subsequent 
purchasers  with  notice  of  the  pendency  of 
the  action.  Neither  can  a  void  Judgment  be 
violated  by  citing  the  party  against  whom 
it  Is  entered  to  show  cause  why  it  should  not 
be  declared  valid.    Judgment  reversed. 

CANTY,  J.  I  concur  In  the  result,  but  not 
In  all  that  is  said.  There  are  many  cases 
In  which  a  cross  bill  might  be  filed  without 
notice  to  the  parties  to  be  affected  by  it;  and 
while  the  relief  granted  on  such  cross  pro- 
ceeding would  be  hregular,  and  subject  to  be 
set  aside  on  motion  or  appeal,  it  would  not 
be  void  for  want  of  Jurisdiction,  and  could 
not  be  Impeached  collaterally.  If  the  matters 
brought  In  by  the  cross  bill  were  germane 
to  the  matters  already  in  litigation,  this 
would  undoubtedly  be  the  effect  of  filing  the 
cross  bill,  and  proceeding  thereon  without  no- 
tice. But  In  the  present  case  the  matters 
brought  In  by  the  cross  bill  were  clearly  do: 
germane  to  the  matters  already  in  litigation, 
but  wholly  foreign  to  them,  so  far,  at  leas:, 
as  concerns  the  rest  of  the  land  except  the 
40  acres  on  which  the  houses  were  built,  and 
as  to  the  rest  of  the  land  except  this  40  acres 
I  am  clearly  of  the  opinion  that  the  pro- 
ceedings on  the  cross  bill  were  absolutely 
void,  and,  as  they  appear  on  their  face  to  l>e 
void,  they  can  be  impeached  collaterally  for 
want  of  Jurisdiction. 
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PINEUS  T.  MINNEAPOLIS  LINEN  MILLS 
et  aL 

(Supreme  Court  of  Minnesota.    Jose  4^  1896.) 

STOCXaOLDIBS— ACQDIISCBXCI  IK    COKrOBATI 

Acts — Brrior. 

1.  When  an  act  done  by  the  directors  of  a 
corporation  is  in  fact  unanthorized,  but  was 
done  with  the  bona  fide  intention  of  benefiting 
the  coiiKiration,  a  shareholder,  knowing  there- 
of, who  does  not  dissent  within  a  reasonable 
time,  will  be  presumed  to  have  assented  to  the 
act,  if  his  failure  to  dissent  is  unexplained. 

2.  The  business  of  the  defendant  corpora- 
tion  was  a  failure,  and  was  indefinitely  discon- 
tinued to  save  further  loss.  It  was  in  debt,  but 
its  plant  was  not  salable  for  money  at  a  fair 
Taluation.  Thereupon  the  directors,  with  the  ap- 
ivoval  of  all  of  the  shareholders  except  the 
plaintiff,  in  good  faith,  in  the  exercise  of  rea- 
sonable business  prudence,  exchanged  a  part  of 
the  plant  for  p*id-np  shares  of  the  capital  stock 
of  another  corporation,  which  was  a  going  con- 
cern and  authorized  to  engage  in  the  business 
of  manufacturing  knit  goods.  The  articles  of 
Incorporation  of  the  defendant  company  did  not 
authorise  such  exchange,  but  the  plaintiff  was 
fully  adTieed  of  the  transection  at  the  time,  but 
not  before  it  was  completed,  and  he  in  no  way 
diaoented  or  objected  to  the  exchange  for  more 
than  two  years.  In  the  meantime  the  directors 
took  no  steps  to  rescind  the  sale,  but  sold  the 
bidance  of  uie  plant  and  paid  the  debts  of  the 
corporation.  Held,  that  the  plaintiff,  as  such 
shareholder,  cannot  maintain  this  action  to  re- 
cover from  the  directors  and  the  corporation  his 
proportionate  share  of  the  property  so  ex- 
changed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  H^mepin  coun- 
ty; Heiuy  a  Bdden,  Judge. 

Action  by  F.  S.  Pinkua  against  the  Mlime- 
apolla  Llnoi  MiUa  and  others.  The  court 
found  for  defendants,  and  from  an  order  deny- 
ins  a  new  trial,  plaintiff  appeals.    Affirmed. 

a.  L.  Lamb  and  Judeon  L  Wicks,  for  appel- 
lant. Johnson,  Leonard  &  McCone  and  Ed- 
ward C.  Gale,  for  respondents. 

START,  C.  J.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  denying  his  motion 
for  a  new  trial,  and  the  only  question  for  our 
consideration  is  whether  the  conclusion  of  law 
of  the  trial  court,  to  the  effect  that  the  plain- 
tiff Is  not  entitled  to  any  relief  In  the  premises, 
is  Justified  by  Its  findings  of  fact  The  con- 
trolling facts  found  by  the  court  may  be  sum- 
marized as  follows:  The  defendant  Minneap- 
olis Linen  Mills  was  organized  as  a  corpora- 
tion of  this  state  on  October  14,  1890,  and  its 
co-defendants  are,  and  were  at  the  time  here- 
in stated,  the  directors  of  the  corporation,  and 
managed  Its  affairs.  The  corporation  became 
the  owner  of  a  tract  of  land  In  the  city  of 
Minneapolis,  with  a  Mck  building  thereon, 
with  machinery  and  appliances  for  the  manu- 
facturing of  linen  fabrics,  which  It  used  for 
that  purixwe.  TUs  plant  constituted  Its  prin- 
cipal property.  The  corporation  commenced 
its  business  of  manufacturing  linen  in  the 
spring  of  1881,  and  so  continued  to  do  until 
November  1, 1802,  during  which  time  Its  busi- 


ness was  honestly  and  economically  conduct- 
ed, but  It  resulted  In  a  loss  of  $30,000.  The 
enterprise  proved  a  failure,  and  on  the  day 
last  named  the  directors  Indefinitely  discon- 
tinued the  business  of  the  corporation  to  save 
further  loss.  If  they  bad  continued  to  pros- 
ecute its  business,  the  result,  in  the  end,  would 
have  been  the  loss  of  the  entire  capitaL  A 
sale  of  the  plant  at  this  time,  for  cash,  at  a 
fair  valuation,  was  not  practicable.  It  was 
costing  $100  per  month  to  take  care  of  it.  In- 
cluding taxes  and  Insurance.  The  corpora- 
tion had  no  money,  and  was  owing  $15,000. 
Thereupon,  and  on  December  14,  1S92',  the 
directors  authorized  a  sale  to  the  Minneapolis 
Hosiery  Company,  a  corporation  of  this  state, 
organized  to  carry  on  the  business  of  manu- 
facturing hosiery  and  other  knit  goods,  and  to 
receive  in  pay  therefor,  in  the  name  of  the 
'defendant  Benton,  in  trust  for  the  Minneapolis 
Linen  Mills,  paid-up  shares  of  the  capital 
stock  of  the  hosiery  company  to  the  par  value 
of  $26,^50.  At  this  time  the  latter  company 
was  apparently  prosperous,  and  the  then  prob- 
able value  of  this  stock  was  at  least  the  value 
of  the  property  exchanged  for  U.  This  ac- 
tion of  the  directors  was  duly  ratified  at  a 
meeting  of  the  stockholders  duly  called  for 
that  purpose.  The  plaintiff  at  this  time  owned 
stock  In  the  linen  mills  of  the  par  value  of 
$2,500.  He  resided,  during  all  the  times  here- 
in stated.  In  the  city  of  New  York,  and  was 
not  present  at  such  stockholders'  meeting; 
but,  at  or  about  the  time  the  sale  and  transfer 
of  the  property  of  the  linen  mills  was  made 
to  the  hosiery  company  for  the  stock  of  the 
latter  company,  as  hereinafter  stated,  he  was 
Informed  and  had  knowledge  of  what  proceed- 
ings were  bad  at  such  meeting,  and  of  the 
sale  and  ezcbange  of  the  property  for  the 
stock.  Tet  he  never  made  any  objections  to 
any  of  the  defendants  to  such  exchange,  or 
to  the  taking  of  such  stock,  or  signified  his 
dissent  In  any  manner  thereto,  until  the  time 
of  the  commencement  of  this  action,  over  two 
years  after  such  exchange  had  been  consum- 
mated to  his  knowledge.  He  Is  the  only 
stockholder  who  has  objected  to  the  exchange. 
His  failure  to  sooner  object  to  the  transaction 
is  unexplained.  The  president  and  secretary 
of  the  linen  mills,  pursuant  to  such  action  of 
the  directors  and  stockholders,  conveyed  one- 
half  of  Its  land,  together  with  its  building  or 
factory  thereon,  and  the  property  constituting 
Its  plant,  except  one-half  of  the  land  and 
such  machinery  as  was  special  to  the  manu- 
facturing of  linen,  to  the  hosiery  comitfiny, 
and  received  in  exchange  the  stock  agreed  on, 
which  ever  since  has  been,  and  now  Is,  held  by 
the  defendant  Benton,  In  trust  for  the  linen 
mills.  After  such  exchange,  the  directors  of 
the  defendant  corporation  proceeded  with  the 
work  of  winding  up  the  affairs  of  the  corpora- 
tion, sold  the  balance  of  Its  machinery  and 
other  property,  and  paid  all  Its  debts,  except 
some  contingent  liabilities,  for  the  payment 
of  which  the  corporation  still  has  property. 
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The  directors  were  not  authorized,  by  the  arti- 
cles of  Incorporation  or  by-iaws  of  the  linen 
mills,  to  exchange  Its  property  for  the  stock 
of  another  corporation;  but  the  directors,  tai 
making  such  exchange,  acted  in  good  faith, 
in  the  exercise  of  reasonable  business  pru- 
dence, and  in  the  honest  belief  that  It  was 
for  the  best  Interests,  imder  all  the  circum- 
stances, of  the  stockholders,  to  make  the  ex- 
change. The  affairs  of  the  corporation  have 
at  all  times  been,  and  now  are,  fairly  man- 
aged by  the  defendant  directors,  with  a  view 
to  winding  up  the  same,  paying  the  debts  of 
the  corporation,  and  conserving  the  interests 
of  its  stockholders.  The  plaintiff,  on  January 
16,  1895,  brought  this  action  to  recover  his 
proportionate  share  of  the  balance  of  the  prop- 
erty so  exchanged  for  the  stock  of  the  hosiery 
company,  and  for  the  appointment  of  a  re- - 
ceiver  for  the  corporation.  Upon  the  facts 
found  the  trial  court  correctly  directed  judg- 
ment for  the  defendants. 

It  is  by  no  means  clear  that  the  act  of  the 
directors,  which  was  approved  by  ^  all  the 
stockholders  except  the  plaintiff,  was  illegal. 
The  corporation  was  not  a  going  concern, 
bnt  a  eallure.  It  was  in  debt,  its  plant  was 
not  salable  at  any  fair  valuation  for  money, 
it  was  necessary  to  wind  up  its  affairs  and 
pay  its  debts,  and  the  directors  did  what,  un- 
der all  the  circumstances,  then  seemed  to 
them  and  a  majority  of  the  shareholders  to  be 
for  the  best  interests  of  the  corporation  and 
Its  stockholders.  1  Beach,  Priv.  Corp.  §  359; 
Treadwell  v.  Manufacturing  Co.,  7  Gray,  a03. 
But,  conceding,  without  so  deciding,  that  the 
act  of  which  the  plaintiff  complains  was  ille- 
gal, and  that.  If  he  had  acted  promptly  in  the 
premises,  he  would  have  been  entitled  to  the 
relief  he  now  claims,  we  are  of  the  opinion 
tliat  the  fact  of  his  acquiescence,  and  failure 
to  promptly  object  when  fully  advised  of  the 
action  of  the  directors,  if  he  intended  to  re- 
pudiate it,  disentitles  him  to  any  rdief  equita- 
ble or  otherwise.  In  view  of  the  facts  of 
this  case,  and  his  acquiescence  In  the  action 
taken  by  the  directors  and  all  of  the  stock- 
holders, except  himself,  for  two  years,  and 
until  after  it  was  too  late  for  the  directors  to 
rescind  the  sale  made  of  a  part  of  the  plant 
for  the  stock  of  another  corporation,  and  until 
after  the  sale  of  the  balance  of  the  plant  for 
the  payment  of  the  debts,  and  winding  up  the 
atCairs  of  the  corporation  had  been  made,  this 
action  of  the  plaintiff  is  unsupported  by  any 
equity.  The  equitable  principles  applicable  to 
the  facts  of  th's  case  are  too  wdl  settled  to 
justify  any  extended  discussion  of  them. 
Courts  differ  as  to  the  precise  designation  of 
the  ground  upon  which  they  deny  relief  to  a 
dissenting  stockholder,  under  the  drcumstan- 
ces  of  this  case.  Some  call  It  "ratification"; 
others,  "laches";  and  still  others,  an  "equi- 
table estoppel."  If  required  to  name  the 
ground  on  which  any  rell^  to  the  plaintiff 
must  be  denied  in  this  case,  we  should  desig- 
nate it  a  "ratification  by  equitable  estoppel": 


but  the  name  Is  ImmateriaL  Turner  t.  Ken- 
nedy, 57  Minn.  104,  58  N.  W.  823.  It  to  hi- 
equitable  for  a  stoclcholder,  knowing  that  an 
act  done  by  the  directors  and  a  majority  of 
the  stockholders.  In  good  faith,  for  the  bene- 
fit of  the  corporation,  is  In  fact  unauthorized, 
to  apparently  acquiesce  by  his  siloice,  but 
secretly  reserve  an  option  to  repudiate  tbe  act 
in  case  of  loss,  or  to  enjoy  its  benefits  if  it 
proves  profitable.  Fairness  requires,  in  such 
cases,  that  dissenting  shareholders  should  act 
promptly,  and  make  known  their  objections 
without  unreasonable  delay.  If  they  fail  to 
do  so,  their  assent  to  the  unauthorized  act 
will  be  presumed,  and  they  will  be  estopped 
from  denying  that  they  have  assented  to  or 
ratified  the  act  2  Cook,  Stock,  Stockh.  & 
Corp.  Law,  S§  730-732;  2  Mor.  Priv.  Corp.  {} 
630,  631;   2  Beach,  Priv.  Corp.  i  887. 

It  is  true,  as  claimed  by  the  plaint! IT,  that 
the  trial  court  did  not  expressly  find  ttiat  the 
plaintiff  ratified  the  act  of  the  directors  h> 
question,  or  that  he  is  equitably  estopped 
from  denying  that  he  assented  to  it;  but  the 
court  did  find  evidentiary  facts  from  which 
the  Inference  necessarily  follows  that  the 
plaintiff  ratified,  or  Is  equitably  estopped  from 
denying  that  he  has  assented  to,  tbe  act 
It  Is  perfectly  evident  from  tbe  facts  found, 
that  tbe  plaintiff  failed  to  object  to  the  al- 
leged unauthorized  sale  of  the  property  of  tbe 
corporation  for  two  years  after  he  learned  tbe 
fact,  because  he  was  waiting  to  see  irhether 
the  transaction  would  prove  a  profitable  one 
for  the  corporation.  If  it  had  so  resulted,  it 
is  safe  to  say  that  this  action  would  never 
have  been  commenced.  Had  he  promptly  ob- 
jected, on  being  advised  of  the  sale,  tbe  direct- 
ors might  have  rescinded  it  and  refrained 
from  selling  the  balance  of  the  plant;  or,  if 
it  was  impracticable  to  rescind  the  sale,  con- 
verted the  stock  of  the  hosiery  company  Into 
money  while  that  company  was  a  going  con- 
cern. But  the  plaintiff  kept  silent  when  it 
was  his  duty  to  speak,  if  he  Intended  to  object 
to  the  sale;  and,  presumably  In  reliance  npon 
his  apparent  acquiescence,  material  cbjmges 
were  made  by  the  directors  In  the  property, 
situation,  and  affairs  of  tbe  corporation.  Tbe 
simple  fact  is  that  the  plaintiff,  after  leamiog 
of  the  alleged  unlawful  sale,  waited  for  two 
years,  and  speculated  on  the  chances  of  the 
sale  proving  profitable  to  him,  when  he  most 
have  known  that  changes  would  probably  be 
made  in  the  affairs  of  the  corporation,  or 
rights  waived  by  It,  which  would  not  have 
been  made  or  waived  if  he  had  promptly  ob- 
jected to  the  sale.  He  is  not  entitled  to 
any  relief  under  such  circumstances. 

The  plaintiff  claims  that  In  any  event,  be  is 
entitled  to  have  the  property  and  affairs  of 
the  coriwratlon  placed  In  the  hands  of  a  receiv- 
er. The  fact  that  the  court  has  found  that 
the  atEairs  of  the  corporation  are  being  hon- 
estly and  prudently  managed,  for  the  best  io- 
terestB  of  all  parties,  is  a  sufllclent  answer  to 
the  claim.    Order  afiirmed. 
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<Snpreine  Oonit  of  Minnesota.  May  29,  1896.) 
Sbid-Orain  Noti— Kvidencb  or  Owkibship. 
S.  owned  a  aeed-grain  note,  which  was 
a  lien  npon  certain  grain  raised  from  the  seed 
f  nmiBhed  by  him,  and  described  in  the  aeed- 
srain  note.  After  default  in  the  ju^ment  of 
the  note,  S.  broocht  suit  acainst  H.,  allesing  in 
his  complaint  that  he  was  the  owner  of  the 
grain  so  raised,  and  that  E.  had  wrongfully 
converted  the  same.  The  trial  court,  against 
the  objection  of  E.,  permitted  S.  to  introduce  in 
evidence  the  seed-grain  note,  and  default  in 
its  payment,  as  sole  proof  of  S.'s  ownership 
therein.  Held  error;  that  a  seed-grain  note  is 
not  a  conditional  sale  of  property  therein  de- 
scribed; that  default  in  tne  payment  of  such 
a.  note  does  not,  of  itself,  divest  the  title  of 
the  maker  of  the  note  to  the  grain  mentioned 
in  the  note;  and  that  the  admitted  proof  of 
ownership  of  the  grain  constituted  a  variance 
between  it  and  the  allegations  of  ownership  set 
forth  in  the  complaint,  and  therefore  inadmivl- 
ble  under  the  allegation  in  the  complaint. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Big  Stone  coun- 
ty;  G.  Lk  Brown,  Judge. 

Action  by  A.  J.  Schofleld  against  the  Na- 
tional Elevator  Company  for  conversion. 
From  a  judgment  for  plaintUE,  defendant  ap- 
peals.   Reversed. 

J.  F.  McGee,  for  appellant  B.  N.  HoiTill 
and  E.  T.  Young,  for  respondent 

BUCK,  J.  The  only  material  question  aris- 
ing npon  this  appeal,  which  we  deem  necee- 
wuy  to  discuss.  Is  one  of  pleading.  One  Peder 
Anderson  had  owned,  lived  upon,  and  farm- 
ed a  certain  tract  of  land  for  several  years, 
In  Big  Stone  county.  In  this  state,  which 
was  incumbered  by  a  real-estate  mortgage. 
Some  time  previous  to  the  commencement  of 
tills  action  be  became  Insolvent,  and  there- 
upon deeded  the  incumbered  land  to  a  mort- 
gage company  holding  the  mortgage,  in  sat- 
isfaction thereof,  and  this  company  leased 
tbe  land  to  Sena  Anderson,  wife  of  Peder 
Anderson,  for  the  year  1893,  and  he  purchas- 
ed from  the  respondent  125  bushels  of  seed 
wheat,  to  be  sown  upon  said  premises,  and 
for  which,  on  the  30th  day  of  March,  1893, 
be  gave  him  a  note  for  the  sum  of  $106.25, 
drawing  Interest  at  the  rate  of  8  per  cent 
per  annum,  payable  October  15,  1893,  and  in 
tbe  note  it  was  stated  that  it  was  given  for 
125  bushels  of  seed  wheat;  that  the  wheat 
was  to  be  sown  on  tbe  mortgaged  premises, 
and  that  the  payees  and  their  assigns  should 
have  "full  power  to  declare  this  note  due  at 
any  time  when  they  may  deem  themselyes 
Insecure,"  even  before  the  maturity  of  tbe 
note;  that  In  case  tbe  note  was  sold  or 
foreclosed  tbe  maker  was  to  pay  all  rea- 
sonable costs  of  suit  or  foreclosure,  including 
attorney's  fee  of  $10.  This  note  was  filed  in 
the  office  of  the  town  clerk  of  the  town 
where  tbe  land  was  situated,  and  where  the 
maker  resided.    Tbe  wheat  was  duly  sown,' 


and,  after  It  was  harvested,  Peder  Anderson 
sold  213  bushels  of  the  wheat  raised  on  said 
land  during  the  year  1803,  which  was  cov- 
ered by  tbe  seed-grain  note  hereinbefore  de- 
scribed. The  piaintifr  demanded  the  wheat 
of  the  defendant,  to  whom  the  wheat  was 
sold,  and,  upon  its  refusal  to  surrender  It, 
commenced  this  action  for  couverting  It  In 
tbe  complaint  the  material  allegations  are 
that  on  the  20th  day  of  September,  1893, 
the  plaintiff  was,  and  since  then  had  been, 
the  owner  of  tbe  wheat  In  question,  and  that 
between  the  20th  and  28th  days  of  Septem- 
ber, 1893,  the  defendant  wrongfully  convert- 
ed the  same.  These  allegations  were  met  by 
a  general  denial,  and  on  tbe  trial  the  rer 
spondent  was  allowed  to  prove— against  tbe 
specific  objection  and  exception  of  appellant 
—that  he  had  a  seed-wheat  lien  on  tbe  wheat 
in  question,  by  virtue  of  the  note  to  which 
we  have  referred;  and  the  court  made  its 
findings  of  fact  and  conclusion  of  law  in 
favor  of  the  plaintiff,  and  ordered  judgment 
for  the  value  of  the  wheat,  and,  judgment 
having  been  entered  thereon,  the  defendant 
brought  this  appeal. 

The  precise  question  to  be  determined  Is 
whether,  upon  the  allegations  In  the  com- 
plaint of  general  ownership  of  certain  wheat, 
and  Its  alleged  conversion  by  the  defendant, 
tbe  plaintiff  should  have  been  permitted  to 
Introduce,  In  evidence  of  his  ownership,  a 
seed-wheat  note,  and  its  lien  on  the  wheat, 
and  default  In  the  payment  thereof,  and  rely 
solely  thereon  as  proof  of  such  ownership, 
as  sufficient  evidence  to  establish  bis  right 
of  action.  In  order  to  arrive  at  a  correct 
solution  of  this  question,  we  must  first  ascer- 
tain what  Is  the  legal  relation  which  the 
plaintiff  bears  to  this  seed-grain  note,  when 
there  Is  a  default  In  the  payment  thereof. 
Under  the  law  rtgulatlng  tbe  execution  of  a 
note  of  this  character,  we  assume  that  tbe 
plaintiff  bad  a  lien  upon  the  grain  raised  by 
Peder  Anderson,  and  It  Is  claimed  that  In 
case  of  default  In  tbe  conditions  of  the  note 
the  tlUe  to  tbe  grain  passed  to  the  lien  hold- 
er, the  same  as  In  a  case  of  default  In  the 
payment  of  a  note  or  debt  secured  by  a  chat- 
tel mortgage,  with  Its  usual  conditions.  But 
there  is  a  wide  distinction  between  tbe  two, 
and  it  Is  this:  The  usual  formal  chattel  mort- 
gage constitutes  a  conditional  sale,  and  oper- 
ates to  transfer  the  legal  title  of  the  proper- 
ty to  the  mortgagee,  subject  to  be  defeated 
by  tbe  conditions  In  the  mortgage.  Whether 
absolute  or  not,  It  Is  a  present  legal  title, 
defeasible  under  certain  conditions  subse- 
quent; and  If  there  Is  a  breach  of  these  con- 
ditions the  mortgagee  has  tbe  right  to  take 
actual  possession  of  the  property  and  treat 
it  as  bis  own,  and  be  may  maintain  trover 
or  replevin  against  any  one  who  takes  or  con- 
verts It  to  his  own  use.  Generally,  however, 
in  order  to  perfect  the  title  and  cut  off  a 
right  of  redemption,  be  must  give  due  no- 
tice of  a  sale  thereof,  or  legal  foreclosure 
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proceedings  most  be  ta^en,  and  the  sale 
completed.  But  the  right  of  the  mortgagee  to 
maintain  an  action  in  trover  or  replevin  after 
conditions  brolien  rests  upon  the  fact  tliat 
be  lias  a  legal  title  to  the  property,  and 
therefore,  in  snch  action,  he  may  allege  gen- 
erally tliat  he  is  the  owner  of  the  property, 
and  ttiat  the  defendant  has  converted  It.  As 
to  pleading  In  actions  of  trover  for  conver- 
sion of  mortgaged  property,  this  rule  is  so 
stated  in  Jones,  Chat  Mortg.  {  445.  It  Is 
one  of  the  essential  requisites  of  pleading 
under  the  Code  that  the  complaint  shall  con- 
tain a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action.  Oen. 
St  1894,  {  5231.  When  this  is  done  the 
adverse  party  Is  duly  advised  of  what  he  has 
to  meet  by  answer  and  on  the  trial,  and 
to  this  end  the  allegations  of  the  respective 
parties  should  be  reasonably  definite  and 
certain.  This  rule  is  clearly  stated  in  the 
case  of  Freeman  v.  Freeman,  39  Minn.  370, 

40  N.  W.  167,  where  it  is  said:  "In  the  con- 
duct of  actions  there  is  no  right  more  clear 
than  that  of  a  party  to  have  the  alleg;ations 
of  his  adversary's  pleadings  made  with  such 
reasonable  and  practicable  definiteness  and 
certainty  as  to  enable  him  to  meet  them  with 
counter  allegations,  and  to  prepare,  so  far 
as  the  truth  of  the  case  will  permit  to  meet 
them  with  proof."  But  the  lien  held  by  the 
owner  of  a  seed-grain  note  is  merely  the  cre- 
ation of  the  statute.  It  is  not,  either  by  the 
language  of  the  statute  or  the  conditions 
of  the  note,  a  conditional  sale;  and  no  title, 
either  qualified  or  absolute,  passes  upon  de- 
fault In  its  payment,  and  the  title  of  the 
maker  of  the  note  to  the  grain  can  only  be 
divested  by  proper  legal  proceedings.  Uence, 
when  the  plaintiff  alleged  that  he  was  the 
owner  of  the  wheat  in  question,  it  Is  quite 
apparent  that  he  was  mistaken,  and  that,  as 
the  title  thereto  still  rested  in  the  maker  of 
the  note,  there  was  a  fatal  variance  between 
his  proof  and  the  allegation  of  ownership  In 
the  complaint  He  should  have  stated  the 
facts  which  constituted  bis  cause  of  action, 
so  as  to  apprise  the  defendant,  a  third  par- 
ty, of  what  he  would  have  to  meet  An 
allegation  by  plaintiff  of  his  ownership  of 
property,  when  he  has  only  a  mere  statutory 
lien  upon  the  property,  and  the  real  title 
thereto  is  in  a  third  party,  is  not  such  a 
statement  of  facts  as  will  permit  him  to 
maintain  an  action  of  conversion  against 
such  third  party  solely  upon  proof  of  such 
lien.  Undoubtedly  the  plaintiff  may  maintain 
an  action  for  conversion  against  any  person 
who  has  unlawfully  taken  possession  or  con- 
verted the  wheat,  but  he  can  only  do  so 
npon  proper  allegation  of  the  real  facts  in 
the  case.    In  Nash  v.  Brewster,  39  Minn.  630, 

41  N.  W.  105,  it  is  said  that  the  holder  of 
the  note  may  maintain  an  action  for  con- 
version against  the  holder  of  a  subordinate 
lien,  who  has  taken  possession.  If  this  can 
be  done,  certainly  an  action  can  be  main- 


tained against  a  third  person  who  has  tnken 
possession  of  the  property  under  claim  of 
purchase. 

We  have  not  considered  the  other  qnes- 
tloa  raised  and  discussed  by  counsel,  as  to 
the  rights  of  Peder  Anderson's  wife,  be- 
cause, nndw  an  insufficient  complaint,  we  do 
not  regard  It  proper  to  do  so.  Judgment  re- 
versed. 


PBTBESON  V.  WESTERN  UNION  TKU 

00. 

(Supreme  Conrt  of  Minnesota.     June  4,  1896.) 

LlBBU— WHA.T  CoaSTITDTBS— DiUfAOBS— ExCBSaiVM 
VaRDIOT. 

1.  The  defendant  received  at  its  office  at 
New  Ulm  a  mesgage  directed  to  the  plaintiff,  at 
St  Paul,  in  these  words:  "Slim>ei7  Bam,  yonr 
name  is  panta.  [Kgned]  Many  ELepnbiicans." 
It  forwarded  the  message  over  its  wires  to  its 
operator  at  St  Paul,  who  there  wrote  It  down, 
placed  it  in  a  sealed  envelope,  and  eansed  it  to 
be  delivered  to  the  phiintiS.  Hdd,  that  the  mes- 
sage, on  its  face,  was  susceptible  of  a  lil>eloaB 
meaning,  and  tl»t  the  evidence  was  sufficient  to 
justify  a  finding  by  the  jury  that  the  defendant 
maliciously  pabUshed  the  libel. 

2.  UeW,  further,  that  a  verdict  against  the 
defendant  for  $5,200  damages  for  such  pub- 
lication is  so  excessive  as  to  justify  the  conclu- 
sion that  the  verdict  was  the  result  of  passion 
and  prejudice. 

(SylUbus  by  the  Court) 

Appeal  from  district  court.  Brown  coun- 
ty; B.  F.  Webber,  Jndga 

Action  by  Samuel  D.  Peterson  against  the 
Western  Union  Telegraph  Company.  There 
was  a  verdict  for  plaintiff,  and  from  an  or- 
der denyhig  a  new  trial  defendant  appeals. 
Reversed. 

Ferguson  &  Kneeland,  for  appellant  S.  L. 
Pierce,  for  respondent 

START,  C.  J.  This  is  an  action  for  libel. 
In  which  the  plaintiff  recovered  a  verdict  for 
$5,200,  and  the  defendant  appealed  from  an 
order  denying  Its  motion  for  a  new  trial. 
The  defendant  on  January  19,  1803,  received 
at  Its  office  In  New  Ulm,  from  AIt>ert  Blan- 
chard,  a  message  for  transmission  over  its 
telegraph  line  to  St  Paul,  wliich  reads  thus: 
"New  Ulm,  Minn.,  1-10, 1893.  To  a  D.  Peter- 
son, Care  Windsor,  St  Paul,  Minn.:  Slip- 
pery Sam,  your  name  Is  pants.  [Signed] 
Many  Republicans."  The  New  Ulm  oper- 
ator sent  the  message  over  the  wires  to  St 
Paul,  where  it  was  taken  from  the  wire  by 
the  operator,  and  delivered  to  the  plaintiff 
in  a  sealed  envelope  bearing  his  address  as 
stated  in  the  message. 

The  record  presents  three  questions  for 
our  consideration:  (1)  Was  the  message  a 
libel,  or  fairly  susceptible,  on  its  face,  of  a 
libelous  meaning?  (2)  Was  the  evidence  suf- 
ficient to  Justify  the  jury  In  finding  that  the 
defendant  maliciously  published  the  suppos- 
ed lil>el?  (3)  Are  the  damages  awarded  so 
excessive  as  to  justify  the  conclusion  that 
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tbe  verdict  was  the  result  of  passion  and 
prejudice?  We  answer  each  of  the  qnestlona 
In  the  afflnoatlTe. 

1.  The  message  was,  on  Its  face,  fairly 
susceptible  of  a  libelous  meaning.  The  sting 
Is  In  the  word  "slippery."  This  word,  when 
used  as  descriptive  of  a  person,  has  a  well- 
understood  meaning.  It  means,  when  so 
used,  that  the  person  to  whom  it  is  applied 
cannot  be  depended  on  or  trusted;  that  he 
Is  dishonest,  and  apt  to  play  one  false.  Cent. 
Diet  If  such  is  the  meaning  of  the  word 
as  used  in  this  message, — and  of  this  the 
Jury  were  the  judges,— It  was  clearly  libel- 
ous, because,  If  a  man  Is  dishonest,  and  apt 
to  play  one  false,  he  merits  tbe  scorn  and 
contempt  of  all  honorable  men.  To  falsely 
publish  of  a  man  that  he  is  slippery  tends 
to  iend»  him  odious  and  contemptible.  Such 
a  publication  Is  a  libeL  WiUies  v.  Shields 
(Minn.)  64  N.  W.  921. 

2.  The  question  whether  or  not  the  defend- 
ant maliciously  published  the  libel  is  one  of 
some  doubt,  but  we  are  of  the  opinion  that 
It  was  a  question  for  tbe  jury,  under  the 
evidence.  Technically,  the  defendant  publish- 
ed the  libel  when  it  communicated  it  to  its 
operator  at  St  Paul,  but  whether  such  pub- 
lication was  wrongful  (that  is,  actionable) 
depends  on  the  further  question  whether  or 
not  it  was  privileged.  The  defendant  was  a 
common  carrier,  and  was  bound  to  transmit 
all  proper  messages  deUvered  to  it  for  that 
purpose,  but  it  was  not  bound  to  send  in- 
decent or  libelous  communications.  Where 
a  profTered  message  is  not  manifestly  a  libel, 
or  susceptible  of  a  libelous  meaning,  on  its 
face,  and  is  forwarded  in  good  faith  by  the 
operator,  the  defendant  cannot  be  held  to 
have  maliciously  published  a  libel,  although 
tbe  message  subsequently  proves  to  be  such 
in  fact  In  such  a  case  tbe  operator  cannot 
wait  to  consult  a  lawyer,  or  forward  the 
message  to  the  principal  office  for  instruc- 
tions. He  must  decide  promptly,  and  for- 
ward the  message  without  delay,  if  it  is  a 
proper  one,  and  for  any  honest  error  of  judg- 
ment In  the  premises  the  telegraph  company 
cannot  be  held  responsible.  But  where  the 
message,  on  its  face,  is  clearly  susceptible 
of  a  libelous  meaning,  is  not  signed  by  any 
responsible  person,  and  there  is  no  reason 
to  believe  that  it  is  a  cipher  message,  and 
It  Is  forwarded  under  such  circumstances  as 
to  wanant  the  jury  in  finding  that  the  oper- 
ator, In  sending  tbe  message,  was  negligent 


or  wanting  in  good  faith  In  the  premises,  the 
company  may  be  held  to  have  maliciously 
published  the  libel.  A  publication  under 
such  circumstances  is  not  privileged.  The 
evidence  in  this  case  was  such  that  a  finding 
either  way  on  the  question  whether  the  de- 
fendant maliciously  published  this  libel 
would  not  be  disturbed  by  the  court.  Wheth- 
er this  question  was  correctly  submitted  to 
the  jury  on  the  trial  of  this  case,  we  need 
not  inquire;  for  there  must  be  a  new  trial 
on  another  ground,  and,  if  there  was  such 
error,  it  Is  not  likely  to  occur  on  the  next 
triaL 

3.  The  damages  in  this  case  are  so  exces- 
sive as  to  conclUBively  show  ttiat  the  ver- 
dict was  the  result  of  passion  and  prejudice. 
Courts  should  interfere  with  an  assessment 
of  damages  by  a  jury  with  great  caution, 
and  sustain  the  verdict  unless  it  appears 
that  it  was  the  result  of  passion  or  preju- 
dice. But  the  verdict  In  this  case  admits 
of  no  defense.  As  correctly  stated  by  the 
trial  court  in  its  instructions  to  the  jury,  the 
sole  publication  of  the  libel  in  this  case  by 
the  defendant  was  in  maldng  it  known  to 
its  own  agent  at  St  Paul,  and  the  damages 
of  the  plaintiff  were  limited  to  such  as  he 
sustained  by  reason  of  the  publication  to 
such  agent  lu  view  of  the  tact  that  sncb 
agent  could  not  disclose  the  contents  of  the 
libel  without  becoming  a  criminal  and  ex- 
posing himself  to  serious  punishment  and 
that  there  is  no  evidence  to  justify  the  in- 
ference that  the  contents  of  the  message 
ever  reached  the  public,  except  through  the 
plaintiff,  a  verdict  assessing  his  damages 
at  $5,200  Is  simply  farcical.  It  can  only  be 
accounted  for  on  the  ground  that  it  was  the 
result  of  passion  or  prejudice.  The  trial 
court  seems  to  have  regarded  the  damages 
so  excessive  as  to  justify  a  new  trial,  ex- 
cept for  the  fact  that  this  is  the  second  ver- 
dict in  the  case,  and  that  one  reason  for  set- 
ting aside  the  former  verdict  was  that  the 
damages  were  excessive.  As  a  rule,  the 
court  will  not  set  aside  a  second  verdict  on 
account  of  excessive  damages,  but  where, 
as  In  this  case,  the  verdict  is  controlled  by 
no  reason,  supported  by  no  justice,  and  is 
manifestly  the  result  of  passion  and  preju- 
dice, it  is  the  duty  of  the  court  to  set  it 
aside,  no  matter  how  many  similar  verdicts 
may  have  been  previously  returned  in  the 
case.  Order  reversed,  and  a  new  trial  grant- 
ed. 
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WELTSCH  T.  TOWN  OF  STARK. 
<Supreme  Court  of  Minnesota.    June  4,  1896.) 

DBFBCTiyB  HlOHW^TS— LlABILITT  OF  TOWKS. 

A  statutory  town  is  not  liable  in  an  ac- 
tion by  a  private  person  for  injuries  sustained 
by  him  while  using  its  highway,  which  were 
caused  either  by  its  failure  to  repair  or  by  di- 
rect acts  of  negligence  of  its  officers  in  repair- 
ing the  highway.  Altnow  v.  Town  of  Sibley, 
14  N.  W.  877.  30  Minn.  186,  followed.  Peters 
V.  Town  of  Fergus  FaUs,  29  N.  W.  586,  35 
Minn.  549,  distinguished. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Brown  cotrnty; 
B.  P.  Webber,  Judge. 

Action  by  Mary  A.  Weltsch  against  the 
town  of  Stark.  Action  dismissed.  From  an 
order  denying  a  new  trial;  plaintiff  appeals. 
Affirmed. 

Somerville  &  Olson,  for  appellant  L.  Q. 
Davis  and  Llud  &  Hagberg,  for  respondent 

START,  C.  J.  The,plalntlfl  was  lnjiu«d 
while  riding  along  a  public  highway  of  the 
defendant  town,  by  reason  of  an  unguarded 
excavation  In  the  road,  which  was  made  un- 
der the  direction  of  the  proper  overseer  of 
bigbways.  In  attempting  to  repair  the  high- 
way. She  brought  tbls  action  against  the 
town  to  recover  damages  for  her  injuries. 
When  the  plaintiff  rested,  the  trial  court,  on 
inotion  of  the  defendant,  dismissed  ber  ac- 
tion, and  she  appealed  from  an  order  denying 
)ber  motion  for  a  new  trial. 

The  sole  question  presented  for  our  deci- 
-slon  by  this  appeal  Is  whetho:  or  not  a  statu- 
tory town  in  this  state  Is  liable  In  an  action 
'by  a  private  person  for  Injuries  sustained  by 
ber  while  using  Its  highway,  wblcb  were 
-caused  by  direct  acts  of  negligence  on  the 
part  of  the  road  overseer  or  other  offlc»s  of 
<tlie  town  In  repairing  such  highway.  It  Is 
the  settled  law  of  this  state  that  a  private  per- 
■son  cannot  recover  from  a  statutory  town 
for  Injuries  resulting  from  the  disrepair  of 
a  public  highway.  Altnow  v.  Town  of  Sib- 
ley, 30  Minn.  186,  14  N.  W.  877.  The  claim 
of  plaintiff  Is  that,  while  It  must  be  conced- 
ed that  a  statutory  town  is  not  liable  to  a 
private  perscm  for  Injuries  sustained  by  blin 
by  reason  of  the  neglect  of  the  road  overseer 
to  repair  the  blgbway,  yet  for  his  positive 
negligent  acts  In  attempting  to  repair  the 
highway,  resulting  In  such  Injuries,  the  town 
Is  liable.  On  principle,  there  can  be  no  dif- 
ference between  the  cases,  for,  whether  the 
neglect  is  positive  or  negative,  the  result  is 
the  same.  In  the  one  case  It  Is  a  failure  to 
repair;  that  is,  a  neglect  to  perform  a  pub- 
lic duty.  In  the  other  It  is  a  failure  to  prop- 
erly repair;  that  Is,  the  negligent  perform- 
ance of  a  public  duty.  Both  cases  fall  with- 
in the  rule  that  no  private  action,  unless 
given  by  statute,  lies  against  a  town  or  other 
municipal  or  quasi  municipal  corporation  for 


either  the  nonperformance  or  negligent  per- 
f  omumce  of  any  public  duty  Imposed  on  it  by 
general  statute  as  a  governmental  agent 
without  Its  request,  and  from  the  perform- 
ance of  which  It  derives  no  profit  Altaow 
V.  Town  of  Sibley,  30  Minn.  186,  14  N.  W. 
877;  Dosdall  v.  Olmsted  Co.,  30  Minn.  96^ 
14  N.  W.  458;  Bank  v.  Brainard  School  Dlst. 
49  Minn.  106,  51  N.  W.  814;  Snider  v.  City 
of  St  Paul,  51  Minn.  466,  53  N.  W.  763;  Gnl- 
llkson  v.  McDonald  (Minn.)  64  N.  W.  812. 

The  reason  for  the  nonliability  of  a  town 
to  private  persons  for  Injuries  resulting  from 
the  condition  of  its  highways,  as  stated  In 
Altnow  V.  Tovni'  of  Sibley,  Is  this:     "A  town 
Is  a  quasi  and  public  corporation  only,  and, 
as  such,  a  part  of  the  government  of  the  state. 
The  duties  enjoined  upon  It  by  law  are  en- 
joined upon  It  as  a  part  of  government,  and 
not  otherwise.    They  are  therefore  public  in 
nature;   that  Is  to   say,   they   are  duties   to 
the  state,  and  not  to  private  persons.    Hence 
a  breach  of  one  of  them  creates  a  liability  to 
the  state  only,— a  public  liability,— on  account 
of  which  an  offending  town  may  be  amena- 
ble to  a  public  action  by  Indictment     This  is 
the  general  rule."     This  reason  for  the  rule 
exempting  towns  from  liability  applies  just 
as  imperatively  to  positive  acts  of  negligence 
of  the  olUcets  of  tbe  town  In  repairing  the 
highway  as  It  does  to  their  neglect  to  repair 
at  all;   that  Is,   both  positive  and   negative 
acts  of  negligence  on  the  part  of  the  town 
officers  are  within  the  reason  of  the  rale.     It 
Is  too  late  to  discuss  or  criticise  the  rule,  tor 
it  Is  and  has  been  the  law  of  this  state  from 
its  beginning.     To  hold  that  the  rule  did  not 
Include  direct  acts  of  negligence  on  the  part 
of  the  town  officers  would  be  to  Ignore  the 
reason  of  the  rule,  and  to  practically  repudi- 
ate the  mle  Itself.     It  la  claimed,  however, 
on  behalf  of  the  plaintiff,  tiiat  the  distlnctioa 
contended  for  was  recognized  and  sanctioned 
by  this  court  In  the  case  of  Peters  v.  Town  of 
Fergus  Palls,  35  Minn.  549,  29  N.  W.  586. 
That  the  claim  Is  not  correct  becomes  appar- 
ent on  a  simple  statement  of  the  ground  on 
which  the  town  was  held  liable  In  that  case. 
Tbe  plaintiff  In  that  case  owned  land  adjoin- 
ing the  highway,  and  It  was  held  that  as  to 
him,  as  such  owner,  the  town  owed  him  the 
same  duty  as  the  law  Imposes  upon  adjacent 
owners  of  real  property  to  each  other.     It  bad 
no  more  right  to  cause  damage  to  his  land 
In    constructing   or   repairing   the   adjoining 
highway    than    any    other    adjacent    owner 
would  have;  and,  when  it  so  constructed  the 
culverts  In  the  highway  as  to  wrongfully  turn 
the  water  upon  his  land,  it  violated  a  private 
duty  it  owed  exclusively  to  him,  as  such  ad- 
jacent proprietor.     But  In  the  case  at  bar  the 
plaintiff  seeks  to  charge  the  town  with  lia- 
bility to  herself  for  its  neglect  of  tbe  public 
duty,  not  only  to  repair,  but  to  properly  re- 
pair, its  highways.    The  distinction  between 
the  cases  Is  obvious.     Order  affirmed. 
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MALMGRBN  et  aL  t.  PHINNBY  et  aL 
(Supreme  Court  ot  Minnesota.    June  4,  1896.) 

APPaALABI.a  JODOVaKTS— ASaiONMENTS  OF  Erhok 

— So»»ioiasoT— New   Taiiu— N«wlt-Di8- 

COTEHED   EyIUENCE. 

1.  The  result  of  a  former  appeal  herein 
from  the  original  jadgment  was  to  remand  the 
case  to  the  district  court,  with  directions  to 
modify  the  jadgment  in  certain  particulars;  and 
it  was  so  modified.  Held,  that  an  appeal  lies 
from  the  judgment  as  modified,  although  the 
time  for  appealing  from  the  original  jndgment 
had  expired  when  this  appeal  was  taken;  but 
Md,  further,  that  no  matters  can  be  reviewed 
on  this  appeal  which  were  or  might  have  been 
reriewed  on  the  appeal  from  the  original  judg- 
ment. 

2.  The  trial  court,  bj  its  judgment,  made 
sereral  separate  and  distinct  directions  as  to 
the  application  of  thie  proceeds  from  the  sale  of 
the  real  estate  to  the  payment  of  the  several 
lien  claimants.  Held,  that  a  genial  assign- 
ment of  error,  that  the  court  erred  in  directing 
the  ap^ication  of  the  proceeds  of  the  i>roperty, 
is  innnmdent  to  call  in  question  the  correctness 
of  the  judgment  as  to  tne  order  of  the  sale  of 
the  real  estate,  or  as  to  the  application  of  the 
proceeds  thereof. 

3.  HeM,  that  thp  trial  court  properly  exer- 
cised its  discretlcn  in  denying  a  motion  for  a 
new  trial,  on  the  gro-Lid  of  newly-d'^covered 
evidence. 

(Syllabus  by  the  Cov.t) 

Appeal  from  district  court,  Ramsey  coimiy; 
William  Louis  Kelly,  Judge. 

Action  by  Bmil  Malmgren  and  otbeis 
agalnat  Albert  8.  Phinney  and  others  to  en- 
force a  mechanic's  lien.  From  the  judgment 
as  modified,  and  an  order  denying  a  new  trial, 
defendants  Gtaarlea  Hunaaker  and  others  ap- 
peal.    Affirmed. 

Hiram  F.  Steyens  and  Charles  J.  Berryhill, 
for  appellants.  H.  Barton,  W.  H.  Tardley, 
O.  J.  Cook,  and  James  H.  Barnard,  for  re- 
q>ondent8. 

START,  O.  J.  Tbia  Is  an  action  to  enforce 
mechanics'  llena,  and  this  is  the  second  ap- 
peal in  the  case.  The  decision  of  this  court 
on  the  first  appeal  is  reported  In  60  Minn. 
457.  52  N.  W.  915,  to  which  we  refer  for  a 
full  statement  of  the  facts  and  the  Judgment 
originally  appealed  from  by  the  present  ap- 
pellants. The  result  of  the  first  appeal  was 
that  this  court  remanded  the  case  to  the  dis- 
trict coort,  with  directions  to  modify  the 
Judgment  in  accordance  with  the  Tlews  of 
this  coart,  expressed  in  its  opinion.  After 
the  mandate  of  this  court  was  filed  in  the 
district  court,  the  plaintiffs  and  other  lien 
claimants  moved  the  latter  court,  on  notice, 
to  modify  its  original  Judgment  so  as  to  con- 
form to  such  mandate.  At  the  same  time, 
the  appellants  Berryhill,  Darison,  and  Res- 
ser  made  a  motion  for  a  new  trial,  on  the 
gronnd  of  Dewly-discovered  evidence.  The 
motion  for  a  new  trial  was  denied,  and  the 
motion  to  modify  the  judgment  was  granted, 
and  the  Judgment  modified  accordingly.  The 
appellants  appeal  from  the  Judgment  as  modi- 


fled;  also,  from  the  order  denying  thdr  mo- 
tion for  a  new  trial. 

1.  The  respondents  claim  that  the  appel- 
lants have  no  right  of  appeal  from  the  modi- 
fled  Judgment,  because  the  time  for  appealing 
from  the  original  Judgment  had  expired  when 
the  present  appeal  was  taken.  In  fact,  the 
time  for  appealing  from  the  original  Jndg- 
ment expired  before  It  was  modified;  hence. 
If  the  claim  is  correct,  a  party  might  secure 
a  material  modification  of  a  Judgment  after 
the  time  for  appealing  from  it  had  passed,  and 
there  could  be  no  appeal  from  the  Judgment 
as  modified.  An  appeal  lies  from  a  Judg- 
ment modifying  a  former  Judgment  in  the 
same  case,  although  the  time  for  appealing 
from  the  original  Judgment  has  expired. 
The  decision  on  the  former  appeal  herein  is, 
however,  conclusive  on  the  appellants  on  this 
appeal  as  to  all  matters  which  were  or  might 
have  been  reviewed  on  the  appeal  from  the 
original  Judgment  The  only  modification  of 
the  original  Judgment  directed  by  this  court 
was  with  reference  to  the  order  of  priority  of 
the  liens  of  the  several  claimants  and  mort- 
gagees, and  the  portions  of  the  lots  upon 
which  their  respective  liens  rested.  The  man- 
ner of  the  sale— that  is,  the  order  of  sale  of 
the  several  'parcels  of  the  lot— was  left  for 
the  consideration  of  the  trial  court  The  dis- 
trict court,  by  its  modified  Judgment,  decreed 
that  the  lot  should  be  sold  in  three  parcels. 
In  the  order  following:  First,  the  south  40 
feet  thereof;  second,  the  north  20  feet  of  the 
south  00  feet;  and,  third,  the  north  101  feet 
thereof,— and  also  directed  the  application  of 
the  proceeds  of  the  sale  in  accordance  with 
the  order  of  the  priority  of  the  respective 
liens  on  the  several  parcels. 

The  appellants'  fourth  and  fifth  assignments 
of  error  relate  exclusively  to  matters  which 
were  in  the  original  Judgment  and  as  to 
which  no  modification  was  directed  by  the 
decision  on  the  former  appeal,  and  none  was 
made  by  the  Judgment  as  modified.  Such 
matters  cannot  be  reviewed  on  the  present 
appeal 

The  only  other  assignment  of  error  relat- 
ing to  the  Judgment  is  in  these  words:  "The 
court  erred  In  directing  the  application  of  the 
proceeds  of  the  property."  From  the  brief 
and  arg^ument  of  counsel  for  appellants,  It  Is 
apparent  that  the  alleged  error  of  which  he 
complains  was  in  the  direction  of  the  trial 
court  as  to  the  order  in  which  the  several 
parcels  of  the  lot  should  be  sold.  This  as- 
signment of  error  is  insuflldent  to  present  any 
question  for  review  either  as  to  the  order  of 
sale  or  the  application  of  the  proceeds  from 
the  sale  of  such  parcels.  There  were  some 
seven  distinct  and  separate  directions  as  to 
the  application  of  such  proceeds  to  the  sev- 
eral claimants.  The  particular  direction  for 
the  application  of  the  proceeds  with  respect 
to  which  error  is  claimed  should  have  been 
■peclfled.  Smith  v.  Kipp,  49  Minn.  119,  51 
N.  W.  666;  Moody  r.  Tschabold,  52  Minn.  51, 
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53  N.  W.  1Q23;   Dallanand  T.  Sweosen,  64 
Mtnn.  32.  55  N.  W.  815. 

2.  The  motion  for  a  new  trial  Is  based  upon 
newly-dlscorered  evidence;  that  Is,  upon  the 
discovery  of  the  fact  that  the  defendant  Pe- 
terson, the  former  owner  of  the  north  20  feet 
of  the  south  60  feet  of  the  lot  In  question, 
conveyed  his  Interest  therein,  before  the  com- 
mencement of  this  action,  to  a  person  not  a 
party  to  this  action,  but  the  dead  was  not 
recorded  nntil  after  he  was  made  a  defend- 
ant herein.  It  appeared  on  the  hearing  of 
the  motion  that  one  of  the  appellants  (Resser) 
has  acquired,  by  a  foreclosure  of  his  mort- 
gage, title  to  Peterson's  20  feet  of  the  lot,  and 
that  the  letter's  grantee  has  now  no  interest 
therein.  The  present  owner  Is  and  has  been 
a  party  to  this  action  from  its  commence- 
ment Tlie  appellant  Berryhill,  an  attorney 
for  the  other  appellants,  discovered  the  fact 
that  Peterson  bad  conveyed  his  interest  In  the 
lot  In  September,  1892.  The  motion  was 
made  in  June,  1885,  and  It  Is  clear  that  the 
trial  conrt  properly  exercised  Its  discretion  In 
denying  the  motion  for  a  new  trial  Judg- 
ment and  order  afBrmed. 


McKAST  V.  HUBER  et  al. 

(Supreme  Court  of  Minnesota.    June  4,  1S96.) 

Partnbrbbip  —What  CJoNSTiTnTBs  —  Plbadimo — 
Hypothetical  Statements — Qobs- 

TIOBS    FOK    JdKT. 

1.  The  contract  set  out  In  the  opinion  con- 
strued, and  A«{<t  to  constitute  the  persons  exe- 
cuting it  general  partners. 

2.  Hypothetical  statements  or  admissionn 
may  be  made  in  an  answer  for  the  purpose  of 
enabling  a  defendant  to  plead  all  of  his  de- 
fenses. 

3.  Answer  construed,  and  held,  that  it  does 
not  admit  an  allegation  in  the  complaint  that 
the  defendants  were  partners,  or  the  execntion 
of  a  partnership  contract  referred  to  in  the  an- 
swer. Held,  further,  that,  nnder  the  pleadings 
and  evidence,  the  defendants  were  entitled  to 
have  the  question  of  the  execution  of  such  con- 
tract by  them  submitted  to  the  jury. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Le  Sueur  coun- 
ty; Francis  Cad  well.  Judge. 

Action  by  John  McKasy,  assignee  of  E.  R. 
Smith  &  Co.,  insolvents,  against  Joseph  P. 
Huber  and  others.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  defendants  appeaL  Re- 
versed. 

Ora  J.  Parker  and  W.  H.  Leeman,  for  ap- 
pellanta  Thomas  Hessian  and  O.  S.  Ives, 
for  respondent 

START,  C.  J.  This  action  was  com- 
menced against  the  appellants,  Huber  &  Co.. 
and  Phillip  Dressel,  Jr.,  and  a  number  of 
other  Individuals  and  firms,  to  recover  from 
them,  as  partners,  under  the  firm  name  of  the 
Le  Sueur  Slaughterhouse  Company,  the  sum 
of  $4,300.21,  upon  an  alleged  account  stated 


between  the  firm,  and  E.  R.  Smith  ft  Co.  The 
latter  firm  were  originally  the  plaintiffs  here- 
in, but,  since  the  commencement  of  the  ac- 
tion, the  firm  made  an  assignment  to  John 
McKasy,  who  has  been  substituted  as  plain- 
tiff. The  complaint  alleges  generally  that 
the  defendants  were  partners,  and  that  the 
firm  became  and  was  indebted  to  the  plain- 
tiffs for  money  loaned,  and  that  an  account 
was  stated  between  the  parties.  The  an- 
swer of  Huber  ft  Co.,  a  firm  comiMsed  of 
Joseph  Huber  and  H.  6.  Kruse,  denies  each 
and  every  allegation  in  the  complaint,  and 
each  and  every  part  thereof,  and  then  alleges 
that  the  claim  of  the  plaintiff  that  the  answer- 
ing defendants  and  the  other  persons  and 
firms  mentioned  in  the  complaint  were  part- 
ners is  based  on  an  alleged  written  partner- 
ship contract  which  the  plaintiffs  assert  was 
signed  by  such  defendants,  but  at  the  time 
of  the  alleged  signature  of  the  alleged  con- 
tract by  the  defendants  the  defendant  Kruse 
was  a  minor.  The  complaint  did  not  set  out 
or  allege  any  written  contract  of  partnersliip, 
and  the  answer  contained  no  direct  admis- 
sions. The  answer  of  Dressel  was  a  general 
denial.  Before  the  trial,  all  of  the  defend- 
ants, except  the  appellants  and  one  other, 
paid  their  pro  rata  share  of  the  account,  and 
were  released.  The  plaintiff  had  a  verdict 
against  the  appellants  for  their  share  of  the 
accounts.  They  made  a  Joint  motion  for  a 
new  trial,  and  from  an  order  denying  their 
motion  they  appealed. 

The  appeal  being  from  an  order  denying  a 
joint  motion  for  a  new  trial,  if  the  order  was 
right  as  to  any  one  of  the  appellants,  it  must 
be  affirmed  as  to  all.  Miller  v.  Adamson,  45 
Minn.  99,  47  N.  W.  452. 

The  plaintiff  Introduced  a  writing  In  these 
words:  "We,  the  undersigned,  agree  to  pay 
the  respective  amounts  set  opposite  our 
names,  for  the  purpose  of  erecting  and  build- 
ing, on  grounds  to  be  selected  for  slaughter- 
ing and  dressing  of  hogs,  cattle,  sheep,  etc., 
said  sums,  to  be  not  less  than  $600  in  alL 
We  also  agree  to  sign  notes  to  borrow  money, 
not  to  exceed  two  thousand  dollars,  for  the 
purpose  of  carrying  on  said  business.  The 
management  of  said  business  shall  be  con- 
ducted by  a  superintendent  and  three  others 
selected  by  us,  and  each  share  shall  entitle 
the  holder  to  one  vote,  and  to  such  propor- 
tion of  the  net  profits.  In  case  of  loss,  as- 
sessment may  be  made  not  to  exceed  In  an 
the  amount  subscribed  by  each.  The  sub- 
scriptions shall  be  in  shares  of  twenty-five 
dollars  each."  Then  follow  names  of  signers 
and  number  of  shares  subscribed  by  each. 
There  is  evidence  in  the  case  tending  to 
show  that  the  !«  Sueur  Slaughterhouse  Com- 
pany commenced  business  under  this  con- 
tract. The  Instrument  purported  on  its  face 
to  have  been  signed  by  Huber  &  Go.  and 
Phillip  Dressel  &  Son  for  one  share  each. 
The  trial  court  correctly  held  that  the  con- 
tract constituted  all  persons  executing  It  gen- 
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eral  partners.  They  were  to  share  In  the 
profits  and  losses  In  the  proportion  of  the 
capital  contributed  by  each;  that  Is,  the 
amount  of  the  shares  subscribed  by  each. 
The  limitations  contained  In  the  contract  con- 
cerned the  partners  only.  They  could  not 
thus  limit  their  UabQlty  as  partners  as  to  per- 
sons dealing  with  the  firm.  This  contract 
was  written  In  a  record  book,  and  It  was  ad- 
mitted that  the  name  "Huber  &  Co."  was 
written  in  the  book  by  the  appellant  Joseph 
Huber,  a  member  of  the  firm.  But  he  duly 
offered  to  show  that  he  was  requested  to 
sign  bis  name  In  the  book  for  the  purpose  of 
subscribing  the  sum  of  $25  to  aid  in  building 
a  slaughterhouse  In  Le  Sueur,  and  did  so; 
that  the  contract  received  in  evidence  was  not 
written  In  the  book;  and,  further,  that,  wben 
be  signed  the  name  of  his  firm  In  the  book, 
it  contained  no  other  writing  therein  than  the 
names  of  certain  persons  and  firms.  This 
was  objected  to  by  the  plaintiff,  as  incompe- 
tent. Irrelevant,  and  Immaterial  under  the 
pleadings.  The  court  sustained  the  objec- 
tion, and  subsequently  Instructed  the  Jury  to 
return  a  verdict  against  Huber  &  Co.,  to 
wblcb  rulings  they  duly  excepted.  The  rea- 
son for  these  rulings  was,  as  we  gather  from 
the  record,  that  the  answer  of  Huber  &  Ca 
admitted  the  allegations  of  the  complaint  as 
to  the  partnership  of  the  defendants,  by  ad- 
mitting the  execution  of  the  partnership  con- 
tract A  general  denial  in  an  answer  puts 
In  Issue  an  allegation  of  the  complaint  that 
the  defendants  are  partners.  The  statute 
(Gen.  St  1894,  {  6255)  refers  to  allegations 
as  to  the  partnership  of  plaintiffs,  not  de- 
fendants. The  affirmative  allegations  In  the 
answer  as  to  the  claim  of  the  plaintiff  with 
reference  to  an  alleged  contract  cannot  be 
construed  as  qualifying  the  general  denlaL 
The  hypothetical  statement  or  admission  In 
the  answer  ?ras  only  made  for  the  purpose  of 
pleading  the  defense  of  Infancy  as  to  one  of 
the  defendants.  It  Is  not  an  admission  of 
the  alleged  partnership,  or  of  the  execution  of 
the  alleged  contract  It  is  well  settled  that 
such  a  mode  of  pleading  is  proper  to  enable 
the  defoidant  to  plead  all  of  his  defenses. 
Nunnemacker  r.  Johnson,  38  Minn.  300,  38  N. 
W.  351.  The  answer  of  Huber  &  Co.  put  In 
issne  the  partnership  as  to  them,  and,  under 
the  general  denial,  they  had  the  right  to 
prove  any  tact  which  tended  to  disprove  the 
alleged  partnership;  and  the  court  erred  in 
excluding  their  offer  of  evidence,  and  in- 
structing the  Jury  to  return  a  verdict  against 
them.  It  is  claimed  by  respondent  that  It 
conclusively  appears  that  Huber  &  Co.  took 


inrt  In  the  meetings  of  the  slaughterhouse 
company.  We  find  no  such  conclusive  evi- 
dence In  the  record,  and  are  not  referred  to 
any.  This  aside.  It  is  not  sought  to  hold 
Huber  St  (So.  on  the  ground  that  they  bad 
held  themselves  out  as  partners,  or  on  ac- 
count of  any  neglect  on  their  part,  but  solely 
on  the  ground  that  their  answer  admitted  the 
execution  of  the  contract 

It  was  not  claimed  by  the  plaintiff  on  the 
trial  that  the  appellant  Dressel  ever  person- 
ally executed  the  partnership  contract,  but  It 
is  claimed  that  he  authorized  his  brother 
Charles  to  sign  the  contract  for  him.  This 
was  denied  by  Dressel,  who  testified,  in  ef- 
fect, that  he  agreed  to  donate  $25  towards 
building  a  slaughterhouse,  but  that  he  never 
signed  nor  authorized  the  signing  on  his  be- 
half of  the  contract  His  brother  Charles 
tesUfled  that  he  signed  the  name  "Phillip 
Dressel  &  Son,  $25,"  In  the  book,  at  the  re- 
quest of  the  person  who  was  soliciting  funds 
for  a  slaughterhouse,  upon  his  brother's  say- 
ing that  he  did  not  want  any  shares,  but 
would  donate  $25.  He  testified  that,  when 
he  so  wrote  the  name  In  the  book,  there  was 
no  contract  or  writing  therein  except  the 
names  of  persons.  Joseph  Huber  testified  on 
behalf  of  Dressel  that,  when  he  signed  the 
firm  name  of  Huber  &  Co.  In  the  book  (this 
was  before  the  firm  name  of  Dressel  &  Son 
was  written  thereini,  there  was  no  vn-lting  [n 
the  book  whatever  excepting  natries.  On  the 
I)art  of  the  plaintiff,  there  was  evidence  tend- 
ing vei7  strongly  to  show  that  these  wit- 
nesses were  mistaken,  and  that  the  contract 
was  written  in  the  book  before  any  names 
were  signed  therein;,  but  It  Is  not,  as  respond- 
ent claims,  conclusive.  It  was  a  question 
for  the  Jury.  But  the  only  question  the  trial 
court  submitted  to  the  Jury  was  whether  the 
defendant  authorized  his  brother  Charles  to 
sign  the  agreement  contained  in  the  book. 
The  court  assumed  in  Its  instructions  that 
the  contract  was  In  the  book  when  Charles 
wrote  the  firm  name  therein,  and  refused  the 
request  of  the  defendants  to  submit  this  ques- 
tion to  the  Jury.  This  was  error.  The  re- 
quest referred  to  is  the  first  special  request 
of  the  defendants,  which  is  not  as  clearly  ex- 
pressed as  It  might  bave  been,  but  It  Is,  Id 
substance,  sufficient 

We  are  also  of  the  opinion  that  defendants' 
exception  to  the  submission  of  the  question 
of  a  ratification  of  the  partnership  contract 
by  Dressel  was  well  taken,  for  the  reason  that 
the  evidence  did  not  Justify  the  submission. 
Order  reversed,  and  a  new  trial  granted  as  to 
all  of  the  appellants. 
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TRUSTEBS  OP  MAOALASTBR  COLLBGB 
et  aL  T.  NESBITT.' 

(Supreme  Coort  of  Minnesota.     Jane  4,  1890.) 

Fl,Kl.DIRa — RbPLT— SCFFIOIBNOT. 

A  reply  in  these  words,  "The  pUintifl 
denies  that  it  has  aaj  knowledge,  or  informa- 
tion sufficient  to  form  a  belief,  as  to  the  truth 
of  the  aUegations  contained  in  the  answer," 
AWd  sufficient,  where  the  objection  to  it  was 
first  made  after  trial  and  rerdict. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  conn- 
ty;   Robert  D.  Russell,  Judge. 

Action  by  the  trustees  of  Macalaster  Col- 
lege and  Albert  A.  Page  against  George  W. 
Nesbitt  Verdict  ordered  for  plaintiffs,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.    Afflrmed. 

George  W.  Nesbitt  and  Savage  &  Purdy,  for 
appellant.  Keith,  Eyans,  Thompson  &  Fair- 
child,  for  respondents. 

START,  O.  J.  The  plalnUffs  brought  this 
action  to  recover  from  the  defendant  upon  a 
contract  made  by  him  to  pay  to  them  the 
amount  of  two  certain  promissory  notes  sign- 
ed by  a  third  party.  The  answer  alleges  that 
the  defendant,  by  the  fraud  of  the  plaintiff 
Page,  was  induced  to  enter  into  the  con- 
tract The  plaintiffs  made  separate  replies. 
The  plaintiff  Page,  in  his  reply,  denied  each 
and  every  allegation  contained  in  the  answer, 
and  each  and  every  part  thereof.  The  reply 
of  the  trustees  of  Macalaster  College,  so  far 
as  here  material,  "denies  that  it  has  any 
knowledge,  or  information  sufficient  to  form 
a  belief,  as  to  the  truth  of  the  allegations  con- 
tained m  said  answer."  On  the  trial  the 
plaintiffs  proved  the  contract  declared  upon 
and  a  breach  thereof.  The  defendant  offered 
no  evidence,  and  the  trial  court  instructed  the 
Jury  to  return  a  verdict  for  the  plaintiffs,  and 
the  defendant  appeals  from  an  order  denying 
bis  motion  for  a  new  triaL 

The  defendant  claims  that  the  reply  of  the 
trustees  is  defective,  in  that  it  does  not  deny 
any  knowledge,  or  Information  sufficient  to 
form  a  belief,  as  to  the  truth  of  any  or  of 
all  of  the  allegations  of  the  answer;  hence, 
the  allegations  of  the  answer  were  admitted. 
It  may  be  conceded  that,  if  we  are  to  divide 
"a  bair  'twixt  south  and  southwest  side,"  as 
some  courts  have  done,  the  d^iial  is  technical- 
ly bad;  but,  if  the  attention  of  the  trial  Judge 
bad  been  called  to  the  matter,  he  would  have 
permitted  an  amendment  as  a  matter  of 
course;  for  no  lawyer  with  any  respect  for 
himself  would  claim  that  be  was  misled,  or 
that  he  understood,  from  the  reply,  that  the 
allegations  of  the  answer  were  admitted.  No 
such  claim  is  made  by  counsel  for  the  de- 
fendant The  purpose  of  the  pleader,  by  this 
reply  to  put  in  issue  the  new  matter  set  up 
In  the  answer.  Is  perfectly  manifest;  and  the 
objection  that  the  reply  is  technically  Insuffl- 

i  Rehearing  denied. 


clent  la  made  by  the  defendant  for  the  first 
time  In  this  court  The  objection  comes  too 
late.  We  hold  the  reply  sufficient  as  against 
any  objections  to  it  made  for  the  first  ttma 
after  the  trial  and  verdict    Order  affirmed. 


HASTINGS     HALTING    CO.   (FAY   ARM- 

STRO.NG  CORK  CO.  et  at.  Interveners) 

V.  IRON  RANGE  BREWING  CO.  et  at 

(Supreme  Court  of  Minnesota.    June  4.  189&) 

IliNnFACTCRINO       CoaPOHA.TIO!l8  —   Wh&T      AMM— 

Stock— Pa.  VMS  NT  is  Pbopehtt — 

FbaD  D — EVIDBNCB. 

1.  The  general  nature  of  the  business  of 
the  defendant  corporation,  as  declared  hj  its 
articles  of  incorporation,  la  the  manofactnie 
or  brewing  of  lager  beer,  and  selling  and  disr 
posing  of  the  same,  together  with  such  other 
business  as  may  be  incidental  thereto.  Beli, 
that  it  is  exclusively  a  manufacturing  corpora- 
tion, and  its  stockholders  are  not  liable  for  iti 
debts  beyond  the  amount  due  on  their  8ti>ck 
subscriptions. 

2.  A  corporation,  unless  prohibited  by  some 
constitutional  or  statutory  provision,  may,  in 
good  faith,  issue  paid  shares  of  its  atock  for 
the  purchase  of  property  at  a  fair  valuation: 
and  in  such  case  both  the  corporation  and  its 
creditors  will  be  bound  thereby.  But  if  ther« 
is  a  material  overvaluation  of  the  property,  to 
the  knowledge  of  the  contracting  parties,  the 
transaction  is  fraudulent  as  to  subaequ^it  cred- 
itors of  the  corporation  without  notice;  and,  if 
It  becomes  insolvent  the  shareholders  go  pay- 
ing for  their  stock  will  be  charged  in  favor  of 
such  creditors  with  the  diff«>aice  I>etween  the 
real  value  of  the  property  and  the  par  value  of 
their  stock. 

8.  Evidence  considered,  and  held,  that  it 
does  not  stistain  a  finding  of  the  trial  court  to 
the  effect  that  a  sale  by  the  defendant  corpora- 
tion of  full-paid  shares  of  its  stock  for  prop- 
erty received  by  it  at  a  material  overralnation, 
was  made  in  good  faith,  and  waa  not  ftandu- 
lent  as  to  subsequent  creditors. 
(SyUabus  by  the  Court) 

Appeal  from  district  court,  St  Loids  coun- 
ty;  Chas.  L.  Lewis,  Judge. 

Action  by  the  Hastings  Malting  Company, 
on  behalf  of  itself  and  others,  against  the  Iron 
Range  Brewing  Company  and  otliers.  The 
Fay  Armstrong  Cork  Company  and  otiiers  In- 
tervened. Judgment  was  rendered  for  de- 
fendants, and  from  an  order  denying  a  new 
trial  plaintiff  appeals.     Reversed. 

Schmidt  Reynolds  &  Mitchell,  for  appel- 
Uint    White  &  McKeon,  for  respondents. 


START,  O.  J.  This  actl<Mi  was  brought  by 
the  plaintiff,  on  behalf  of  Itself  and  all  other 
creditors,  against  the  defendant  corporation 
and  its  stockholders,  to  enforce  their  allefced 
constitu|ional  liability  for  the  corporate  debts, 
and  to  collect  and  apply  in  payment  of  the 
claims  of  creditors,  an  alleged  unpaid  bal- 
ance due  upon  the  stock  of  the  defendant 
stockholders;  that  is,  the  ditTerence  between 
the  par  value  of  tnelr  stock  and  the  actual 
value  of  the  property  transferred  to  tbe  cor- 
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xwration  In  fall  payment  of  stock  Isaned  to 
them.  The  defendant  irtockbolders,  hj  their 
answer,  denied  all  liability  in  the  premises. 
The  trial  eonrt,  on  Its  findings  of  fact,  or^ 
dered  Jnd^nment  for  the  defendants,  and  the 
plaintiff  appeals  from  an  order  denying  Its  mo- 
tion for  a  new  trial. 

The  here  material  findings  of  the  trial  court 
are,  In  substance,  as  follows:  Defendant  Iron 
Range  Brewing  Company  is  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Minnesota, 
and  was  organized  and  Its  nature  of  business 
was  as  set  forth  In  its  articles  of  Incorpora- 
tion, as  follows:  "The  general  nature  of  the 
business  of  this  corporation  shall  be  the  man- 
ufacture or  brewing  of  lager  beer  and  other 
malt  liquors,  and  to  sell  and  dispose  of  the 
same,  together  with  such  other  business  as 
may  be  Incidental  thereto."  It  was  so  Incor- 
porated on  or  about  the  22d  day  of  June, 
1892;  and.  by  Its  articles  of  Incorporation,  the 
time  for  commencement  of  Its  incorporation 
was  and  Is  July  1,  1892,  and  to  continue  for 
a  period  of  thirty  years.  By  Its  articles  of 
Incorporation,  the  capital  stock  was  fixed  at 
$30,000,  dlTlded  Into  600  shares,  of  $50  each. 
On  July  1,  1892,  on  the  day  of  the  date  of 
incorporation,  Michael  Flnk,  Catherine  Fink, 
and  the  defendant  PblUp  M.  Graff  were  part- 
ners, under  the  firm  name  of  M.  Fink  &  Co., 
and  were  the  owners  of  a  brewery  property 
at  Tower,  Minn.,  Including  all  the  personal 
property  and  paraphernalia,  machinery,  and 
manufactured  stock  and  material  on  hand, 
good  will,  and  trade  secured  for  the  business 
of  such  brewery,  which  property  was  on  that 
date  of  the  actual  worth  and  value  of  $18,000. 
On  that  day,  the  firm  of  M.  Flnk  &  Co.  sold 
and  transferred  the  property  to  the  defendant 
Iron  Range  Brewing  Company,  and  there 
were  Issued  to  them,  In  consideration  of  the 
transfer,  the  600  shares  of  the  capital  stock 
of  the  corporation  as  fully  paid  up,  as  follows: 
588  shares  to  the  defendant  Philip  M.  Graff; 
8  shares  to  the  defendant  Finley  H.  Frlsbee; 
2  shares  to  the  defendant  Robert  P.  Paine; 
2  shares  to  Michael  Flnk.  That  no  other 
consideration  was  given  for  the  stock,  and  no 
other  payments  were  ever  .  made  thereon. 
That  the  stock  was  so  issued  on  the  1st  day 
of  July,  1882,  and  the  parties  named  are  the 
owners  and  holders  thereof,  and  have  ever 
since  been  the  owners  and  holders  thereof. 
That  the  sale  of  the  stock  to  the  defendants 
in  consideration  of  the  property  was  made  in 
good  faith  by  the  defendants,  and  without 
any  Intent  to  defraud  or  deceive  any  of  the 
plaintiffs  In  this  action,  or  any  prospective 
creditor  of  the  corporation.  The  defendant 
corporation  Is  insolvent,  and,  before  (he  com- 
mencement of  this  action,  the  plaintiff  re- 
covered Judgment  against  It  for  the  amount 
of  Its  claim,  and  ezecndcm  was  duly  returned 
unsatisfied.  Other  creditors  have  become  par- 
ties to  this  action,  and  have  proved  their 
claims.    The  debt  of  the  plaintiff  and  of  all 


of  the  creditors  was  contracted  after  such 
stock  was  Issued  as  fully  paid. 

1.  The  plaintiff's  first  claim  Is  that  the  de- 
fendant corporation  is  not  a  manufacturing 
corporation,  and  therefore  its  stockholders  are 
liable  for  the  corporate  debts  to  the  amount 
of  their  stock.  Its  articles  of  Incorporation 
show  that  it  Is  a  manufacturing  corporation. 
This  is  apparent  on  a  mere  inspection  of 
them.  They  only  authorize  the  corporation 
to  engage  in  the  business  of  manufacturing 
lager  beer  and  other  malt  liquors,  and  selling 
the  same,  together  with  such  other  business 
as  may  be  Incidental  thereto.  The  entire 
business  which  the  corporation  Is  authorized 
to  engage  in  Is  manufacturing,  disposing  of  its 
product,  and  such  Incidental  business  as  may 
be  reasonably  necessary  for  effectuating  the 
purposes  of  Its  organization.  The  case  of 
First  Nat.  Bank  of  Winona  v.  Winona  Plow 
Co.,  58  Minn.  167,  59  N.  W.  997,  is  not  in  point, 
for  In  that  case  the  corporation  was  author- 
ized to  purchase  and  sell  plows  and  farming 
Implements,  as  well  as  to  manufacture  them. 

2.  Are  the  findings  and  conclusion  of  the 
crlal  court,  to  the  effect  that  the  sale  of  the 
property  in  this  case  to  the  corporation  for 
paid-up  stock  was  made  In  good  faith,  with- 
out any  Intent  to  defraud  creditors,  and  that 
it  cannot  therefore  be  questioned  by  them, 
snstataied  by  the  evidence?  This  is  the  real 
question  In  the  case,  and  we  answer  it  In  the 
negative.  The  question  as  to  the  liability  of 
stockholders  who  have  received  full-paid 
shares  of  a  corjKiration  without  In  fact  hav- 
ing paid  In  full  for  them,  or  who  have  re- 
ceived them  In  exchange  for  property  at  an 
overvaluation,  to  subsequent  creditors  of  the 
corporation,  is  one  upon  which  the  adjudged 
cases  are  in  conflict.  In  some  of  the  cases 
the  conflict  Is  apparent  only,  for  the  diver- 
sity in  the  conclusions  reached  is  the  result 
of  a  difference  in  the  statutes  under  which  the 
corporations  were  organized;  but  all  of  the 
cases  cannot  be  thus  reconciled.  We  arc, 
however,  relieved  from  any  extended  discus- 
sions of  the  law  of  this  case  by  reason  of  the 
principles  laid  down  In  the  previous  deci- 
sions of  this  court  In  the  case  of  First  Nat 
Bank  of  Deadwood  v.  Mining  Co.,  42  Minn. 
327,  44  N.  W.  198,  It  was  held  that  where  the 
stock  of  a  corporation  was  issued  as  fully  paid 
up,  without  In  fact  having  been  paid  to  Its 
full  par  value,  equity  wlU  bold  the  sharehold- 
ers liable  for  the  amount  not  actually  paid, 
In  favor  of  creditors  who  can  be  presumed 
to  have  given  credit  to  the  corporation  in  re- 
liance upon  its  apparent  paid-up  capital.  The 
matter  was  further  examined  and  fully  dis- 
cussed In  the  case  of  Hospea  v.  Car  Co.,  48 
Minn.  174,  60  N.  W.  1117,  wherein  it  was  held 
that  the  right  of  creditors  to  compel  holders 
of  stock  not  paid  for  to  pay  for  It,  contrary  to 
their  agreement  with  the  corporation,  rested 
neither  on  implied  contract  nor  upon  the 
"trust  fund"  doctrine,  but  upon  the  ground 
of  fraud.    The  rule  and  the  reason  for  it. 
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aa  stated  In  the  opinion,  are  substantially  that 
the  capital  of  a  corporation  Is  the  basis  of 
Its  credit,  and  a  substitute  for  the  personal 
liability  of  those  who  own  Its  stock.  People 
deal  with  the  corporation  and  give  It  credit 
on  the  faith  of  Its  stodc,  and  they  have  a 
right  to  assume  that  It  has  a  paid-in  capital 
to  the  amount  which  It  represents  Itself  as 
having.  If  the  representation  Is  false.  It  is 
a  fraud  on  creditors;  and.  In  case  the  corpo- 
ration becomes  Insolvent,  equity  will  compel 
the  holder  of  bonus  stock,  or  stock  not  In  fact 
paid  In  full,  to  make  the  representation  good, 
by  paying  the  balance  due  on  their  stock  to 
the  extent  necessary  to  pay  creditors  whose 
debts  were  contracted  subsequent  to  the  Is- 
suing of  the  stock  as  fully  paid,  and  who  are 
presumed  to  have  relied  on  the  representation. 
It  is  the  misrepresentation  of  fact  In  stating 
the  amotmt  of  capital  to  be  greater  than  It  is 
In  fact  which  is  the  basis  of  the  liability  of 
the  stockholders  in  such  cases.  In  principle, 
it  can  make  no  dlfferenice  whether  the  stock 
Issued  as  paid  up  is  bonus  stock,  pure  and 
simple,  or  whether  it  was  sold  for  cash  for 
less  than  Its  par  value,  or  for  proi)erty  at  a 
gross  overvaluation.  In  the  flrst  two  cases 
the  question  of  fraud  would  be  one  of  law, 
for  on  the  issuing  by  the  corporation  of  its 
stock  as  paid,  and  its  acceptance  by  the  stock- 
holders, when  in  fact  nothing  was  ever  paid 
for  it,  or  where  a  sum  of  money  was  paid  and 
accepted  for  it  less  than  its  par  value,  there  Is 
no  opportunity  for  a  mistake  or  error  of  judg- 
ment; and  such  stockholders  cannot  be  heard 
to  say,  after  creditors  have  trusted  the  corpo- 
ration on  the  basis  of  its  apparent  paid-up 
capital,  and  the  corporation  tias  become  insol- 
vent, that  they  acted  in  good  faith,  without 
any  intention  to  defraud  any  creditor.  The 
law  presumes  an  intention  in  such  cases  to 
defraud.  Where  property  at  a  gross  over- 
valuation is  given  and  accepted  for  paid-up 
stock,  the  question  of  fraud  is  usually  one  of 
fact  But  there  may  be  cases  where  the 
property  was  of  such  a  ctiaracter,  and  the 
overvaluation  so  great,  as  to  exclude  any  pos- 
sibility of  an  honest  mistake.  In  such  cases 
It  would  be  the  duty  of  the  court  to  declare 
the-  transaction  fraudulent  as  to  creditors. 
Upon  principle  and  authority,  we  hold  tliat  a 
cori)oration.  unless  prohibited  by  some  statu- 
tory or  constitutional  provision,  may  in  good 
faith  issue  paid-up  shares  of  its  stodc  for  the 
purchase  of  property  at  a  fair  valuation;  and 
in  such  case  both  the  corporation  and  its  cred- 
itors will  be  bound  thereby.  But  if  there  is  a 
material  overvaluation  of  the  property,  to  the 
knowledge  of  the  contracting  parties,  the 
transaction  Is  a  fraud  as  to  subsequent  cred- 
itors of  the  corporation,  without  uotlce;  and, 
if  it  becomes  Insolvent,  the  shareholders  so 
paying  for  their  stock  will  be  charged.  In 
equity,  to  the  extent  necessary  to  pay  such 
creditors,  with  the  dlCTerence  between  the 
real  value  of  the  property  and  the  par  value 
of  their  stock.   Hospes  v.  Manufacturing  Co., 


48  Minn.  174,  50  N.  W.  U17;  2  Mor.  Prir. 
Corp.  §  825;  Taylor,  Corp.  {  545;  23  Am.  & 
Eng.  Enc.  Law,  858. 

In  the  practical  application  of  this  rule.  It 
must  be  kept  in  mind  that  fraud,  actual  or 
constructive,  is  the  basis  of  the  stockholders' 
liability  to  the  creditor.    On  the  one  hand,  tbe 
value  of  the  property  is  to  be  determined, 
not  from  subsequent  events,  but  as  of  the 
time  of  the  transaction,  and  from  the  situa- 
tion, nature,  and  condition  of  the  property  as 
th«y  honesUy  appeared  to  the  parties  at  tbe 
time.    Although  there  was  in  fact  an  over- 
valuation of  the  property,  it  will  not  render 
the  stockholders   liable  for  the  deficiency  If 
It  was  the  result  of  an  honest  mistake  or  error 
of  judgment    On  the  other  hand,  where  tbe 
nature  and  condition  of  the  property  are  sacb 
that  its  value  Is  well  known  and  understood, 
or  is  capable  of  being  readily  estimated  and 
ascertained,  and  the  property  is  transferred 
to  the  corporation  at  a  gross  overvaluation  for 
paid-up  sbiares,  the  transaction  Is  prima  facie 
fraudulent  as  to  subsequent  creditors,  and  aa 
against  them  the  burden  is  upon  the  share- 
holder to  rebut  the  presumption  by  clear  and 
satisfactory  evidence.    If  he  knew  or  ought  to 
have  known  that  he  was  paying  for  his  stodc 
In  property  at  a  material  overvaluation.  It 
will  not  be  sufBclent  for  him  to  show,  as  a 
mental  operation,  that  he  did  not  intend  to 
defraud  any  one.    He  must  go  further,  and 
show  that  in  the  exercise  of  ordinary  bosi- 
ness  sense,  he  was  justified  in  believing,  and 
did  honestly  believe,  that  the  property  was 
being  turned  in  at  a  fitlr  valuation.    Where 
the  facts  are  tmdisputed,  and  tbe  orervaloa- 
tion  so  great  as  to  show  that  the  stockhold- 
er ought  to  Imve  known  It  if  he  had  exercised 
ordinary  business  prudence,   liis  actual  t)e- 
lief  or  intention  in  the  premises  will  not  avail 
him;  he  will  be  presumed  to  have  intended 
the  reasonable  and  natural  consequences  of 
his  act,  which  is  to  defraud  creditors  in  case 
of  the  insolvency  of  the  corporation. 

An  examination  of  the  evidence  in  this  case 
in  the  light  of  these  suggestions  shows  that 
the  finding  of  the  trial  court,  to  tbe  effect 
that  the  sale  of  the  property  in  question  to 
the  corporation  for  paid-up  shares  of  its  cap- 
ital stock  was  made  in  good  faith,  is  mani- 
festly against  the  evidence.  The  value  ot 
the  property  at  the  time  of  the  transaction, 
as  found  by  the  court,  was  only  $1S,>JOO. 
This,  under  the  evidence,  was  a  very  liberal 
estimate.  The  title  of  the  property  was  orig- 
inally in  the  name  of  the  firm,  M.  Pink  & 
Co.;  yet,  for  all  practical  purposes,  the  d«- 
fendant  Graff  was  the  owner  of  It,  for  he 
was  a  member  of  the  firm,  and  had  faraish- 
ed  the  money  which  built  the  brewery,  and 
bought  the  property  sold  to  the  corjxmti.ui. 
The  building  of  the  brewery  was  commenced 
in  the  fail  of  1891,  and  in  June,  1882.  ahortlr 
after  the  brewery  was  completed  and  <K|Ulp- 
ped  for  business,  the  real  owner  of  the  prop- 
erty entered  Into  an  agreement  witta  three 
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other  persons,  who  were  without  capital,  so 
far  as  appears,  to  organize  a  corporation  to 
purchase  the  property  for  the  stocl^  of  the 
corporation.  The  corporation  was  organized 
by  these  persons  with  a  capital  of  $30,000. 
Paid-up  stock  to  the  amount  of  $30,000  was 
then  Issued  by  the  corporation  in  payment  of 
the  prcqperty,  which  was  worth  only  $18,000; 
tliat  is,  the  property  was  taken  by  the  cor- 
poration at  an  oTerraluation  of  66%  per  cent, 
or.  In  other  words,  the  stock  was  Issued  as 
paid  up  for  property  worth  40  per  cent  less 
than  the  par  value  of  the  stock.  The  prop- 
e^y  was  of  such  a  nature  that  its  real  value 
could  be  readily  estimated  and  ascertained. 
The  building  had  been  erected,  and  the  ma- 
chinery, fixtures,  and  appliances'  of  the  busi- 
ness purchased,  only  a  short  time  previously. 
Under  these  circumstances,  the  overvaluation 
was  so  gross  as  to  raise,  unexplained,  a  con- 
clusive presumption  of  fraud,  and  Justify  the 
conclusion  that  the  transaction  was  not  bona 
ttde,  but  a  mere  device  to  obtain  paid-up 
stock  for  not  more  than  60  per  cent  of  Its 
par  value,— a  stock-watering  scheme.  It 
would  seem  that  the  corporation  and  the  de- 
fendant Graff  knew,  or  must  have  known, 
that  the  property  was  turned  in  at  a  very 
material  overvaluation.  To  assume  that  he 
did  not  know  this  would  be  an  impeachment 
of  Ills  intelligence.  The  burden,  then,  rested 
on  him  to  rebut  the  presumption  of  fraud  by 
clear  and  satisfactory  evidence.  We  are  of 
the  opinion  tliat  he  failed  to  do  so.  He  tes- 
Ufled  that  he  put  tato  the  property  $20,000  to 
$24,000;  that  it  was  considered  reasonably 
worth  $30,000;  that  It  was  worth  that  sum; 
and  that  there  was  no  intent  or  thought  of 
fraud  on  bds  part  or  of  the  corporation.  He 
also  testified  that  the  land  on  which  the 
brewery  stood  was  put  in  at  $3,000,  and  was 
worth  it  but  admits  that  it  was  donated 
practically  to  his  firm.  On  his  examination, 
he  testified  with  reference  to  the  cost  of  the 
property  as  follows:  "Q.  Have  you  the  ledg- 
er, daybook.  Journals,  or  any  other  book  be- 
longing to  this  corporation?  A.  I  have  not 
Q.  Where  are  they?  A.  They  are  at  Tower, 
I  presume.  Q.  You  knew  of  the  fact  that  you 
were  required  to  produce  them  here,  did  you 
not?  A.  I  did  not  sir.  Q.  Your  attorney 
was  aware  of  that?  By  Mr.  White:  We  did 
not  have  them.  The  assignee  had  them.  He 
held  the  accounts.  By  Mr.  Schmidt:  Q. 
How  much  did  you  pay  Mr.  Fink  for  that 
ground?  A.  I  couldn't  tell  you  now.  Q.  Do 
you  know  how  much  you  paid  for  putting  up 
the  so-called  'cellar,'— the  ice  house?  A  No, 
sir;  I  do  not  Q.  Do  you  know  how  much 
you  paid  for  putting  up  the  brewery  prop- 
erty Itself?  A.  No;  I  do  not  Q.  Who  did 
you  buy  the  machinery  of?  A.  The  machin- 
ery was  bought  indirectly  from  some  brew- 
ing comi)any  down  at  Minneapolis.  Q.  It 
was  bought  secondhand?  A.  Part  of  it  The 
man  told  me  it  was  worth  $3,000,  but  we  got 
It  for  less  than  that  I  think.   I  don't  recall 


the  exact  amount  Q.  Yon  paid  $1,800  for  It? 
A.  I  don't  remember  the  exact  price.  Q. 
Isn't  that  the  exact  price?  A  I  don't  re- 
member. Q.  Isn't  that  about  it?  A.  I  don't 
recall  the  exact  price.  I  know  the  man  told 
me  it  was  worth  $3,000.  Q.  Is  It  not  a  fact 
tliat  you  bought  it  for  $1,800?  A.  It  was  Just 
as  good  as  new.  Q.  And  yon  paid  $1,800? 
A.  I  don't  remember  without  refreshing  my 
memory  from  the  book.  Q.  Now,  that  brew- 
ery building  itself  is  an  ordinary  bam  build- 
ing, isn't  It?  A.  It  is  an  ordinary  building, 
but  it  cost  as  much  as  a  brick  building.  Q. 
You  don't  know  how  much  it  did  cost?  A  I 
know  it  cost  me  $24,000,  the  whole  business. 
Q.  It  was  running  at  a  loss?  A  No,  sir; 
only  at  the  very  latter  part,  when  the  bodt- 
keeper  stole  everything.  Q.  You  had  a  book- 
keeper hn  there  that  stole  $3,000?  A.  Yes;  he 
stole  something  like  tiiat  Q.  That  is  includ- 
ed in  the  $24,000?  A.  I  put  it  all  in—  I  sup- 
pose tliat  Is  where  part  of  it  went  Q.  So 
there  was  $3,000  that  the  bookkeeper  got 
away  with,  and  that  you  put  in?  A.  I  fur- 
nished all  the  money  tliat  went  in.  Q.  Now, 
Mr.  Graff,  prior  to  the  time  that  you  actual- 
ly Inconporated,  how  much  money  had  you 
actually  put  Into  that  property?  A  Over 
$20,000."  There  was  no  other  witness  on  the 
part  of  the  defense  as  to  the  value  of  the 
property  or  the  good  faith  of  the  transaction. 
Any  comment  on  the  defendants'  evidence 
would  seem  to  be  unnecessary.  It  cannot  be 
held  to  rebut  the  presumption  of  fraud  aris- 
ing from  the  known  gross  overvaluation  of 
the  proiierty.  It  is  suggested  on  behalf  of 
the  defendants  that  the  transaction  was 
spread  out  on  the  records  of  the  corporation, 
and,  if  subsequent  creditors  liad  examined 
the  records  before  trusting  it  they  would 
have  ascertained  Just  the  consideration  paid 
for  the  stoclt.  As  to  third  parties,  the  record 
books  of  a  corporation  are  private,  and  such 
persons  are  not  charged  with  knowledge  of 
matters  therein  recorded.  Creditors  were  not 
bound  to  examine  the  record  books  of  the  de- 
fendant corporation  before  trusting  It,  and 
such  records  are  not  notice  to  them.  Wether- 
bee  V.  Baker,  35  N.  J.  Eq.  501.  Order  deny- 
ing a  motion  for  a  new  trial  Is  reversed,  and 
a  new  trial  granted. 


MAHLER    et    al.    v.    MERCHANTS'    NAT. 

BANIC  et  al.  (UNITED  STATES  BANK 

OP  HARTFORD,  Intervener). 

(Supreme  Court  of  Minnesota.    June  4,  1896.) 

ApPBAi^AssiomiBNTS  OF  Ebrob— UsoET— What 

CON8TITDTE8. 

1  The  trial  court  made  11  separate  and 
distinct  findings  of  fact  in  this  case,  and  the 
motion  for  a  new  trial  was  made  on  4  duh 
Snct  grounds.  Uelil.  that  neither  an  assign- 
Sent  of  error  that  the  findings  of  fact  are  not 
justified  by  the  evidence,  nor  one  that  the 
cSurt  erred  in  denying  the  motion  for  a  new 
Jriij;  is  sufficient  to  present  for  review  any 
specific  errors. 
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2.  FfBdlngs  of  fact  considered,  and   held, 
that  thejr  sustain  the  conclusion  of  law  by  the 
trial  court  to  the  effect  that  a  certain  note  was 
net  usurious. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  comity; 
Wiliiam  IxiulB  Kelly,  Judge. 

Action  by  James  H.  Mahler  aiid  Lucia  R. 
Mahler  against  the  Merchants'  National 
Banlc  and  A.  K.  Broclcelsby.  The  United 
States  Bank  of  Hartford  interyened.  Find- 
ings in  favor  of  intervener,  and  judgment 
ordered.  From  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Affirmed. 

Louis  Rockier  and  Michael  &  Peebles,  for 
appellants.  C.  W.  G.  Withee  and  Davis,  Kel- 
logg &  Severance,  for  respondent 

START,  C.  J.  The  plaintiffs  brought  this 
action  against  the  defendants,  the  Merclwnts' 
National  Bank  and  Brockelsby,  to  recover  the 
possession  of  a  negotiable  promlssoiy  note 
made  by  the  plaintiffs,  and  two  life  insur- 
ance policies  assigned  by  them  to  secure  the 
payment  of  the  note,  on  the  ground  that  the 
note  and  assignment  were  usurious  and  void. 
The  defendant  bank,  by  its  answer,  alleged 
that  it  received  the  note  and  policies  from 
the  United  States  Bank  of  Hartford  for  col- 
lection, and  disclaimed  any  other  interest  in 
the  property.  Thereupon  the  United  States 
Bank  became  a  party  to  this  action,  by  in- 
tervention, and  alleged  that  it  was  the  owner 
and  entitled  to  the  possession  of  the  note 
and  securities,  and  demanded  that  they  be 
returned  to  it  The  defendant  Brockelsby 
disclaimed  any  ownership  or  right  of  pos- 
session to  the  property.  The  trial  court  made 
its  findings  of  fact  and  conclusions  of  law 
to  the  effect  that  the  intervener,  the  United 
States  Bank,  was  the  owner  and  entitled  to 
possession  of  the  property,  and  ordered  Judg- 
ment accordingly.  The  plaintiffs  appealed 
from  an  order  denying  their  motion  for  a 
new  trial. 

Three  assignments  of  error  are  made  by 
appellants,  viz.:  (1)  The  findings  of  fact 
and  conclusions  of  law  of  the  trial  court  are 
not  Justified  by  the  evidence,  and  are  con- 
trary to  law;  (2)  the  conclusions  of  law  are 
not  Justified  or  supported  by  the  findings 
of  fact;  (3)  the  trial  court  erred  in  denying 
plaintiffs'  motion  for  a  new  trial.  These  as- 
signments are  insufficient  to  raise  the  ques- 
tion whether  the  findings  of  fact— all  or  any 
of  them— are  Justified  by  the  evidence.  There 
are  11  separate  and  distinct  findings  of  fact, 
and  the  motion  for  a  new  trial  Is  made  on 
4  separate  and  distinct  grounds.  In  such 
cases  it  lias  been  repeatedly  held  by  this 
court  that  an  assignment  that  the  findings  of 
fact  are  not  supported  by  the  evidence,  or 
tlrnt  the  court  erred  in  denying  the  motion 
for  a  new  trial,  is  too  general  to  present  any 
specific  error  for  review.  Stevens  v.  City  of 
Minneapolis,  42  Minn.  136.  43  N.  W.  842; 
Smith  T.  Klpp,  49  Minn.  119,  51  N.  W.  666; 


I  In  re  Granstrand,  49  Minn.  438,  52  N.  W.  41; 
Moody  V.  Tschatwld,  52  Minn.  53,  53  N.  W. 
1023. 

The   second   assignment  of   error   presents 
the  question  whether  the  findings  of  tbe  trial 
court  sustain  its  conclusions  of  law  to  the 
effect  that  the  note  In  question  is  not  usuri- 
ous and  void.    This  conclusion  Is  sustained 
by  the  findings  of  fact    The  trial  court  found 
as  a  fact  that  the  plaintiffs  employed  L.  P. 
Van  Norman,  who  was  a  broker,  as  their 
agent  to  procure  a  loan  for  them.    Accord- 
ingly, they  made  the  note  in  question,  in  the 
sum  of  5900,  payable  to  the  order  of  tbe#i- 
selves,  due  in  six  months,  and  wrote  their 
names,  by  indorsement  in  blank,  on  the  back 
of  the  note,  and  delivered  the  same  to  Van 
Norman,  with  a  blank  assignment  of  the  in- 
surance  policies    in    question,    securing    the 
payment  of  the  note,  with  the  Intention  that 
Van  Norman  should  send  the  note  to  some 
person  In  the  Elast,  through  or  by  whom  the 
note  would  be  sold  or  discounted.     The  plain- 
tiffs agreed  to  pay  Van  Norman  $61  for  his 
services  in  securing  the  loan,  which  was  de- 
ducted by  him  from  the  face  amount  of  the 
note,  with  interest  in  advance  at  the  rate  of 
10  per  cent,  per  annum,  amounting  to  $15, 
and  he  gave  the  plaintiffs  his  personal  check 
for  the  balance,  $704.     Van  Norman,  to  raise 
the  money  paid  the  plaintiffs,  drew  his  draft 
on   the   defendant   Brockelsby,   a   broker   in 
Hartford,  Conn.,  for  the  sum  of  $841.50,  with 
note  and  policies  attached,  who,  on  receiving 
them,  sold  tbe  note,  with  the  security,  to  the 
Intervener,  the  United  States  Bank,  for  the 
full  face  of  the  note,  less  a  discount  at  the 
rate  of  6  per  cent,  per  annum.    The   bank 
so  purchased  and  paid  for  the  note  in  good 
faith,  without  notice;  and,  out  of  the  money 
so  received,  Brockelsby  paid  Van  Norman's 
draft      By    this    transaction    Brockelsby    re- 
ceived from  Van  Norman  $13.50  of  the  $61 
retained  by  the  latter  for  his  services.    The 
court  also  finds  that  at  or  about  the  maturity 
of  the  note  the  plaintiffs,  through  Van  Nor- 
man, paid  Brockelsby  a  further  sum  of  $13.- 
50,  over  and  above  interest  In  advance  at  10 
per  cent,    per   annum,   for  procuring   a   fur- 
ther extension  of  the  time  of  payment  of  the 
note  for  six  months.   There  Is  no   finding 
that  Van  Norman   was  also   the  agent  of 
Brockelsby  in  the  transaction,  or  that  the 
employment  of  Van  Norman  to  obtain   the 
money  for  the  plalntitCs  was  a  mere  make- 
shift to  avoid  the  usury  laws  of  the  state. 
On  the  contrary,  the  trial  court  unqualifiedly 
found  that  the  plaintiffs  employed  Van  Nor^ 
man  in  the  transaction,  and  agreed  to  and 
did  pay  him  for  his  service  $01.    This  being 
so,  no  greater  rate  of  interest  was  paid  or 
contracted  for  than  10  per  cent  per  annum. 
Therefore  tbe  note  was  not  usurious.   The 
original  transaction  being  valid,  the  exaction 
of  a  bonus  In  excess  of  the  legal  rate  by 
Brockelsby  after  the  note  became  due  did 
not  make  the  note  usurious.    Order  afiSrmed. 
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ST.  PAUIi  TBUST  CO.  t.  MINTZBR. 
(Snpmne  Court  ot  Minnesota.  June  16,  1896.) 
LirE  Estate— LiABiLiTT  for  Taxes  amd  Repaies. 
Tbe  life  tenant  in  a  homestead  estate 
neelected  and  refused  to  pay  taxes  or  malte  re- 
pairs tliereon  for  many  years,  and  to  save  the 
estate  from  entire  loss  to  the  rerersioners  the 
taxes  were  paid  by  the  administrator  with  the 
will  annexeo,  havingr  the  power  so  to  do  by  the 
express  terms  of  the  will.  Beld,  that  sncn  ad- 
ministrator might  proceed  in  equity  to  hare  a 
receiTer  appointed  to  take  charge  of  the  prem- 
ises, collect  the  income  or  rentals  of  tlie  proper- 
ty, and  apply  the  proceeds  to  pay  the  taxes  and 
necflssary  expense  of  repairs,  and  reimburse  the 
administrator  for  such  taxes  and  expenses  so 
paid,  and  also  pay  from  such  income  any  un- 
paid taxes  or  necessary  expense  for  repairs  nec- 
essarily made  to  save  the  property;  and  that, 
if  such  rental  is  insiifficieDt,  the  receirer  may, 
under  authority  and  direction  of  the  trial  court, 
proceed  to  sell  tbe  life  estate  of  the  defendant, 
In  the  premises,  or  so  much  thereof  as  may  be 
sufficient  for  such  purpose. 
(Syllaboa  by  the  Oonrt) 

Appeal  from  district  court,  Ramsey  county; 
Hascall  R.  Brill,  Judge. 

Action  by  the  St  Paul  Trust  Company,  ad- 
ministrator of  William  L.  Mintzer,  deceased, 
against  Anna  R.  Mintzer,  for  an  acconnting, 
an  Injunction,  the  appointment  of  a  receiver, 
and  other  relief.  From  an  order  sustaining  a 
demurrer  tc  tbe  camplaint,  plalntlfl  appeals. 
Reversed. 

Harvey  Officer,  for  appellant.  Stevens, 
O'Brien,  Cole  &  Albrectat,  for  respondent 

BUCK,  J.  WiUiam  L.  Mintzer  died  on  the 
23d  day  of  February,  1883,  at  tbe  dty  of  St 
Paul,  Minn.,  leaving  a  will,  which  was  duly 
probated,  and  one  John  Jones,  one  of  the  ex- 
ecutors named  in  the  will,  duly  qualified  as 
Bucb,  and  entered  upon  tbe  discharge  of  bis 
duties,  but  be  died  about  tbe  4tb  day  of  May, 
18SC,  leaving  the  will  unexecuted,  and  on  or 
about  June  11,  1886,  tills  plaintiff  was  duly 
appointed  by  the-  probate  court  of  Ramsey 
county  as  administrator  de  bonis  non  with 
tbe  will  annexed,  and  duly  qualified  and  en- 
tered upon  tbe  discbarge  ot  its  duties,  and 
ever  since  has  been,  and  now  is,  acting  as 
sncb  administrator.  Mintzer  left  surviving 
bim  a  widow,  but  no  issue.  The  will  has 
been  so  far  executed  tbat  all  the  Just  debts 
and  demands  existing  against  bim  at  tbe  time 
of  bis  death  have  been  paid  in  full,  and  all 
specific  legacies  of  money  or  personal  prop- 
erty and  all  lawful  devises  of  specific  real  es- 
tate have  been  paid  and  satisfied  in  full,  save 
ond  except  tbat  tbe  tentb  subdivision  of  tbe 
will  bas  not  been  executed.  Tbe  tentb  sub- 
division reads  as  follows:  "All  tbe  rest,  res- 
idue, and  remainder  of  my  estate  I  give,  be- 
queath, and  devise  as  follows:  I  direct  my 
executors  to  take  charge  of  tbe  same,  collect- 
lug  tbe  rents,  paying  all  taxes,  assessments, 
and  charges  tbereon,  and  to  make  report  of 
all  their  doings  to  tbe  probate  court  of  Ram- 
sey county,  Minnesota,  .at  least  once  a  year. 
The  balance  in  their  hands,  if  anything  sliall 
v.67N.w.no.6— 42 


remain  of  said  rents  after  paying  tbe  char- 
ges aforesaid,  shall  be  distributed  to  tbe  per- 
sons entitled  to  the  real  estate  as  braelnaft- 
er  provided.  I  wish  this  to  continue  during 
the  life  of  my  nephew,  William  Mintzer,  son 
of  George  Mintzer,  and  tbe  life  of  George  A. 
mcks,  provided,  however,  tbat  at  the  «cpira- 
tion  of  ten  years  from  my  death,  if  either  or 
both  of  said  parties,  William  Mintzer  and 
George  A.  Hicks,  should  be  living,  neverthe- 
less the  property  may  be  sold  by  the  executor 
or  their  successors,  and  the  proceeds  divided 
among  my  nephews  and  nieces  hereinabove 
named,  viz.  Satab  Mintzer,  daughter  of  Adam 
Mintzer  (married  to  one  Clougb),  George, 
Charles,  Fred,  John,  Amelia,  Josephine,  Mag- 
gie, Charles,  Charles  Titus,  Dr.  William  Ti- 
tus, Almlra  Egbert  and  tbe  children  of 
Adam  Snyder  one  share  exc^t  and  provid- 
ed tliat  I  wish  one  lot  in  Dunwell  &  Spen- 
cer's addition  to  West  St.  Paul  to  be  given  and 
conveyed  to  Cbarles  Fly  an,  aforesaid,  bis  heirs 
and  assigns;  the  selection  of  the  lot  to  be  left 
to  my  executors,  but  I  request  them  to  give 
him  one  of  tbe  best"  The  10-years  limitation 
pi-ovided  for  in  tbe  will  for  the  dlvisloif  and 
distribution  of  tbe  estate  expired  on  Febru- 
ary 23, 18S)3,  at  which  time  tbe  plainUff  fully 
accoDuted  to  tbe  probate  court  for  all  business 
and  transactions  performed  by  it  in  behalf 
uf  tbe  estate,  and  said  court,  on  tbe  13th  day 
of  March,  189S,  by  its  decree  and  Judgment 
duly  made  and  entered  in  tbe  matter  of  said 
estate,  duly  decreed  and  adjudged  tbat  there 
was  then  due  and  owing  to  this  plaintiff,  as 
such  administrator,  for  taxes,  assessments, 
and  other  lawful  charges,  disbursements,  and 
expenses  of  administration,  a  balance  and 
sum  of  (16,750.69  over  and  above  all  moneys 
by  it  then  bad  and  received.  There  was  no 
money  or  personal  property  belonging  to  said 
estate  wherewith  the  said  balance  due  this 
admiulsti'ator  could  tie  paid  and  the  devisees 
and  legatees  under  said  will,  including  this 
defendant,  failed,  neglected,  and  leftised  to 
pay  said  balance,  or  any  part  thereof,  and  by 
reason  thereof  no  final  decree  assigning  and 
awarding  the  said  estate  to  tbe  persons  en- 
titled thereto  was  made,  or  could  be  lawfully 
made,  in  tbe  matter  of  said  estate  in  said  pro- 
bate court  By  reason  of  the  nonpayment  to 
plaintiff  of  such  balance,  it  was  necessarily 
compelled,  against  its  wishes,  to  exercise  the 
duties  as  such  administrator,  and  upon  a  sub- 
sequent accounting  in  said  probate  court  it 
was  decreed  and  adjudged  tbat  there  was  due 
upon  said  estate  to  this  plaintiff,  as  such  ad- 
ministrator, the  sum  of  $20,143.02,  and  tbat 
there  was  not,  and  is  not  now,  any  money  or 
personal  property  belonging  to  said  estate  in 
tbe  bands  of  this  administrator,  and  that 
there  is  no  real  property  belonging  to  said  es- 
tate except  one  small  bouse  or  shanty,  tbe 
rents  whereof  were  and  are  nominal,  and  do 
not  exceed  the  sum  of  (60  per  annum,  and  ex- 
cept the  homestead  tract,  which  consists  of  30 
acres  and  »«/ioo  of  an  acre,  particularly  de- 
scribed in  tne  plaintiff's  complaint,   and  ot 
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which  the  testator  died  seised  In  fee,  and  at 
which  time  there  were  valuable  tenements, 
Improvements,  fences,  and  bnlldings,  to  wit, 
a  dwelling  boose,  bam,  and  outhouses  there- 
on, and  which  premises,  prior  to  the  time  of 
his  decease,  were  occupied  by  the  testator  and 
his  wife  as  a  homestead,  and  which  premises 
the  defendant,  as  the  widow  of  the  testator, 
continued  to  bold  as  a  homestead  until  about 
the  10th  day  of  March,  1891,  at  which  time 
she  removed  from  said  homestead  to  another 
dwelling  house  In  the  county  of  Ramsey, 
where  she  has  ever  since  continuously  resided, 
and  occupied  the  same  as  her  homestead,  hav- 
ing rented  her  first-described  homestead  to 
tenants  not  members  of  her  family,  and  re- 
ceived the  rents  and  income  therefrom,  but 
has  wholly  failed  and  neglected  to  pay  the 
taxes  assessed  thereon,  amounting  to  the 
sum  of  $2,507.04,  for  the  years  1885  to  1890, 
inclusive,  which  plaintiff,  as  such  adminis- 
trator, was  compelled  to  pay  to  save  said 
homestead  from  tax  sale  for  taxes,  penalties, 
costs,  charges,  and  expenses;  said  taxes  hav- 
ing been  so  paid  also  under  the  order  and  au- 
thority of  the  probate  court  of  Ramsey  coun- 
ty, and  at  the  request  of  the  reversioners. 
The  unpaid  taxes,  costs,  and  penalties  upon 
said  homestead  now  due  for  the  years  1891 
to  1894,  Inclusive,  amount  to  $2,221.91,  which 
have  not  been  paid  by  this  plaintiff  for  want 
of  funds.  The  defendant  has  also,  ever  since 
she  became  entitled  to  the  right  and  use  of 
said  premises  as  a  homestead,  refused  and 
neglected  to  keep  the  buildings,  fences,  and 
other  Improvements  thereon  situated  In  prop- 
er repair,  and  has  suffered  the  same  to  be- 
come dilapidated  and  out  of  repair.  The 
plaintiff  iiald  said  taxes  upon  the  said  estate 
at  the  written  request  of  all  persons  Interest- 
ed therein  except  this  defendant,  first  ex- 
hausting all  rentals  received  from  other  prem- 
ises for  such  purpose,  and  made  the  advances 
to  save  such  estate.  The  reasonable  market 
value  of  said  homestead  does  not  exceed  $23,- 
100,  and  in  the  present  condition  of  the  real- 
estate  market  it  would  not  sell  for  a  sum  ex- 
ceeding $10,000;  and  the  defendant,  while 
haying  amjile  means  outside  of  said  home- 
stead to  pay  the  taxes  thereon  and  keep  the 
same  In  repair,  refuses  and  neglects  to  do  so. 
The  defendant  still  coUects  the  rental  from 
said  homestead,  which  Is  continually  depre- 
ciating in  value,  and  Is  not  adequate  security 
for  the  taxes  paid  and  unpaid  thereon.  The 
relief  asked  la  for  an  accounting;  that  the 
value  of  defendant's  life  estate  In  the  prem- 
ises be  ascertained;  that  a  receiver  be  ap- 
pointed of  said  premises;  that  the  defendant 
be  enjoined  from  leasing  or  collecting  rents 
from  said  homestead;  that  her  life  estate  be 
adjudged  terminated,  or  her  homestead  right 
adjudged  forfeited;  and  that  the  names  of 
persons  now  In  possession  as  tenants  be  dis- 
closed, that  they  may  be  made  parties  herein. 
A  demurrer  was  Interposed  to  the  complaint 
upon  three  grounds:  (1)  That  the  plaintiff 
had  not  the  legal  capacity  to  sue;  (2)  that  sev- 


eral causes  of  action  are  Improperly  imlted; 
(3)  that  the  complaint  does  not  state  Cacts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  upon  the  ground  tnat 
the  facts  alleged  in  the  complaint  do  not  show 
that  the  plaintiff  Is  entitled  to  the  reversion 
of  the  real  estate  so  as  to  entitle  It  to  an 
eviction,  and  because  the  facts  pleaded  do  not 
show  that  the  plaintiff  is  a  creditor  of  the 
defendant,  and  that  the  facts  pleaded  as  an 
abandonment  do  not  operate  as  such  in  favor 
of  the  plaintiff. 

The  facts  pleaded,  however,  do  show  the 
very  strongest  grounds  for  equitable  relief. 
We  regard  the  certain  persons  named  as 
beneficiaries  in  the  tenth  subdivision  of  the 
will  as  reversioners,  within  the  legal  or  equi- 
table definition  of  that  term.  But  we  do  not 
consider  the  abandonment  of  the  homestead 
by  the  defendant,  and  her  subsequent  ac- 
quirement of  another,  at  all  materlaL  She 
had  only  a  life  estate  In  the  premises,  and  it 
was  therefore  her  duty  to  pay  all  taxes  prop- 
erly assessed  against  them.  This  she  re- 
fused or  neglectea  to  do.  Upon  the  death  of 
John  Jones,  the  executor,  this  plaintiff  was 
appointed  administrator  with  the  will  an- 
nexed of  the  estate  not  administered.  Gen. 
St.  1894,  S  4453,  provides  that  the  term  "ex- 
ecutor" in  this  Code  shall  be  construed  to  in- 
clude an  administrator  with  the  will  an- 
nexed. Referring  again  to  the  tenth  subdi- 
vision of  the  will,  we  find  that  It  was  the 
duty  of  the  executor  to  take  charge  of  all  the 
rest,  residue,  and  remainder  of  the  testator's 
property  not  specifically  devised,  collect  the 
rents,  pay  all  taxes,  assessments,  and 
charges  thereon,  and  make  report  to  the  pro- 
bate court  of  Ramsey  county  at  least  once  a 
year.  The  duties  of  the  administrator  in 
this  respect  were  those  of  a  trustee,  and. 
whatever  plaintiff  did  In  this  respect  in  re- 
gard to  paying  taxes  upon  the  homestead.  It 
was  not  that  of  a  volunteer,  but  performing 
a  duty  specifically  enjoined  by  the  terms  of 
the  will  Itself.  When  the  defendant  refused 
o?  neglected  to  pay  the  taxes  for  years  upon 
the  homestead,  and  there  was  danger  of  the 
premises  being  thereby  lost  to  the  reversion- 
ers, the  homestead  fell  within  the  provision 
In  the  will,  viz.  "all  the  rest  residue,  and  re- 
mainder of  my  estate,"  which  It  was  plain- 
tiff's duty  to  save  if  the  life  tenant  was 
guilty  of  not  paying  the  taxes  thereon.  The 
reversioners  were  under  no  obligations  to 
pay  taxes,  nor  protect  the  property  as 
against  waste  by  reason  of  nonrepairs,  so  far 
as  concerned  the  life  estate  of  the  defendant. 
That  was  the  duty  of  the  defendant  herself, 
for  the  law  is  too  well  settled  to  need  dUcus- 
sion  that  a  tenant  for  life  of  real  estate  is 
compelled  to  pay  taxes  and  the  expense  of 
repairs  out  of  the  rents  and  profits,  whether 
such  life  estate  comes  by  will,  conveyance, 
or  operation  of  law,  unless  the  life  tenant 
Toluntarily  pays  them  out  of  other  funds. 
In  this  case,  if  the  life  tenancy  ceased  by 
reason  of  the  death  of  the  defendant  or  oth- 
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erwlse,  the  reversJoners  would  be  entitled  to 
take  tlie  fee,  nnless,  after  the  death  of  the 
testator's  nephews  William  Mintzer  and 
George  Hicks,  subject  to  the  right  of  the 
trustee  to  sell  the  premises,  and  divide  the 
proceeds  among  the  nephews  and  nieces  of 
the  testator,  as  speciflcally  provided  by  the 
terms  of  the  wilL  Of  course,  a  power  may 
be  granted  by  devise  in  a  last  will  and  testa- 
ment Gen.  St.  1894,  i  4334.  And  the  tmst 
conferred  by  the  terms  of  the  will  upon  the 
executor  was  valid  as  a  power,  and,  this  be- 
ing so,  the  acceptance  of  the  trust  made  the 
duty  of  the  trustee  co-ordinate  with  the  pow- 
er conferred.  One  of  the  duties  or  trusts  ex- 
pressly enjoined  by  the  will  was  that  the 
executor  should  collect  the  rents  aud  pay 
taxes,  and,  the  plaintiff  having  been  duly 
substituted  In  place  of  the  executor  as  ad- 
ministrator with  the  will  annexed,  It  was  its 
duty  to  use  due  diligence  in  this  matter.  2 
Perry,  Trusts,  {  627.  The  power  of  an  ad- 
ministrator with  the  will  annexed  to  per- 
form the  duty  conferred  upon  the  executor 
by  the  terms  of  the  will  is  expressly  author- 
ized by  Oen.  8t  18»4,  {  4464,  viz.:  "To  per^ 
form  every  act  and  discharge  every  trust  as 
the  executor  named  in  the  will  would  have 
had  and  their  acts  shall  be  as  valid  and  ef- 
fectual for  every  purpose."  The  right  of  the 
plaintiff  to  be  reimbursed  out  of  the  life  es- 
tate does  not  rest  upon  the  fact  that  she  has 
abandoned  it  as  a  homestead,  but  upon  the 
broader  ground  tliat,  she  having  failed  to  pay 
the  taxes  thereon,  and  not  kept  the  same  in 
repair,  and  thereby  allowed  it  to  depreciate 
in  value,  with  great  danger  of  entire  loss  to 
the  reversioners,  it  became  the  duty  of  the 
plaintiff,  under  the  terms  of  the  will,  to  dis- 
charge this  duty,  and  for  the  expense  so  in- 
curred It  is  entitled  to  be  reimbursed  out  of 
the  life  estate.  These  taxes  were  paid  at  the 
request  of  all  of  the  reversioners,  and  with 
the  approval  of  the  probate  court;  and  while 
these  facts  do  not  constitute  plalntlfTs  au- 
thority for  so  doing,  they  materially  aid  In 
showing  its  good  faith.  Therefore,  assuming 
that  it  was  the  duty  of  the  life  tenant  to 
keep  down  the  taxes,  and  to  keep  the  prem- 
ises in  such  repair,  and  also  preserve  the 
property  from  decay  to  the  extent,  at  least, 
of  the  rental  value  of  the  premises,  and  she 
having  beglected  and  refused  to  do  so,  the 
plaintiff  is  entitled  to  have  a  receiver  ap- 
pointed to  collect  the  rents  suHlcient  in 
amount  to  discharge  the  liabilities  of  the  life 
tenant's  estate  for  which  she  is  answerable. 
Mxirch  V.  Manufacturing  Co.,  47  N.  J.  Eq. 
103,  20  Atl.  213;  Cairns  v.  Chabert,  3  Edw. 
Ch.  330.  In  the  latter  case  a  bill  in  equity 
was  sustained  against  the  life  tenant  to  re- 
strain the  disposition  of  property,  and  to 
compel  the  tenant  to  keep  down  assessments 
and  taxes;  and  upon  motion  an  order  was 
entered  for  the  appointment  of  a  receiver  of 
so  much  of  the  rents  and  Income  of  the  es- 
tate as  should  be  necessary  to  pay  off  the 
taxes  in  nrrear,  unless  within  40  days  from 


the  service  of  a  copy  of  the  order  the  tenant 
should  show  to  the  satisfaction  of  the  mas- 
ter that  the  taxes  had  been  paid.  This  case 
is  cited  with  approval  in  Phelan  v.  Boylan, 
25  Wis.  C79.  If  the  Ufe  tenant  permits  the 
premises  to  decay  for  want  of  repair,  and 
neglects  to  pay  the  taxes,  subjecting  the  es- 
tate to  sale  therefor,  with  accumulated  costs 
and  penalties,  It  must  diminish  the  value  of 
the  estate,  and  thus  there  is  a  resulting,  last- 
ing damage  to  the  freehold  or  inheritance, 
and  this  constitutes  waste.  Stetson  v.  Day, 
51  Me.  434;  Phelan  v.  Boylan,  25  Wis.  679; 
1  Washb.  Real  Prop.  140.  But.  although  the 
defendant  has  been  guilty  of  permissive 
waste,  we  do  not  think  that  it  is  such  waste 
as  would  constitute  an  absolute  forfeiture  of 
the  estate,  and  therefore  the  action  does  not 
come  within  the  provisions  of  Gen.  St.  1894, 
U  5882,  5883.  But  the  facts  alleged  consti- 
tute substantial  ground  for  relief  in  equity, 
and  entitle  the  plaintiff  to  protect  the  In- 
heritance, and,  if  possible,  have  it  restored 
to  the  condition  it  would  be  in  if  the  defend- 
ant had  not  been  guilty  of  wrongdoing. 

Our  conclusion  is  that,  while  the  plaintiff 
is  not  a  remainder-man  or  reversioner,  so  as 
to  entitle  it  to  maintain  a  common-law  ac- 
tion of  waste,  yet  It  is  entitled  to  maintain 
this  action  for  equitable  relief;  to  have  a  re- 
ceiver appointed,  as  prayed  for  in  the  com- 
plaint; to  have  an  accounting  of  all  rentals 
received  by  defendant  and  taxes  paid  by 
plaintiff,  as  well  as  the  amount  of  unpaid 
taxes  ascertained,  and  of  the  amount  neces- 
sary to  make  repairs  to  save  the  property 
from  loss  to  the  reversioners;  and  that,  if 
the  same,  with  necessary  expenses,  are  not 
paid  by  the  defendant  within  a  reasonable 
time,  to  be  fixed  by  the  trial  court,  the  life 
estate  of  the  defendant  in  the  homestead 
premises  described  In  the  complaint  may  be 
sold  by  decree  and  Judgment  of  the  trial 
court  to  reimburse  the  plaintiff  for  all  such 
necessary  disbursements,  and  to  pay  the  un- 
paid taxes  on  said  premises  and  keep  them 
In  repair;  and  to  have  an  Injunction  against 
defendant  that  she  be  restrained  from  col- 
lecting any  more  rentals  of  the  premises  un- 
til the  further  order  therein  of  the  trial  court 
The  order  sustaining  the  demurrer  is  over- 
ruled, and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  proceed  in  the 
matter  not  inconsistent  with  the  views  here- 
in expressed. 


GALE  V.  BIRMINGHAM  et  al. 

(Supreme  Court  of  Minnesota.    June  2,  1896.) 

Neootiablb  Note— Bosa  Fids  Pobcrasbr. 

Rule  applied  that,  in  order  to  prevent  an 
indorser  for  vuue  l>efore  matority  of  a  ne^otl- 
nble  promissory  tote,  taken  in  the  usual  course 
of  business,  from  being  an  innocent  purchaser, 
it  is  not  sufficient  that  he  have  notice  or  knowl- 
edge of  tacts  which  would  pat  an  ordinarily 
prudent  person  on  his  guard  or  on  inquiry.  He 
must  have  knowledge  or  notice  of  such  facts 
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that  his  failure  to  make  Inqniry  amoants  to  bad 
faith. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bamser  county; 
William  Louis  Kelly,  Judge. 

Action  by  Helen  Gale  against  Thomas  F. 
Birmingham  and  others.  Verdict  for  defend- 
ant&  From  an  order  granting  a  new  trial, 
they  appeal.    Affirmed. 

Pinch  &  Whaley,  for  appellants,  B.  A- 
Walsh,  for  respondent 

CANTY,  J.  This  Is  an  action  on  a  promis- 
sory note,  and  the  defense  is  usury.  The 
plalntifT  claims  to  be  an  innocent  purchaser, 
for  value,  before  maturity,  in  the  usual  course 
of  business.  Defendants  liad  a  verdict,  the 
court  granted  a  new  trial,  and  they  appeal. 
One  of  the  grounds  of  the  motion  for  a  new 
trial  la  error  at  law  occurring  on  the  trial. 
To  dispose  of  the  case,  it  is  only  necessary 
to  consider  the  one  question  which  the  court 
below  considered  in  its  memoranda  attached 
to  the  order  granting  a  new  triaL  The  court 
charged  the  Jury  as  follows:  "I  charge  you 
that,  to  prove  the  character  of  a  bona  fide 
holder,  the  evidence  must  show  that  *  •  • 
there  was  nothing  In  the  circumstances  sur^ 
rounding  the  purchase  of  the  note,  and  of 
which  the  plaintiff  had  knowledge  before  she 
made  the  purchase,  which  would  lead  an  or- 
dinarily prudent  person  to  inquire  into  the 
circumstances  of  the  giving  ot  the  note.  And 
(  charge  you,  in  that  connection,  that  if  you 
believe,  from  the  evidence,  that  the  plaintiff, 
before  she  purchased  the  note,  icnew,  or  had, 
as  an  ordinarily  prudent  person  ought  to 
iiave,  reason  to  believe,  from  the  circumstan- 
ces brought  to  her  knowledge  before  she  pur- 
chased It,  that  the  defendants  had,  or  claimed 
to  have,  a  defense  to  said  note  for  usury  of 
some  part  of  it,  then  the  plaintiff  is  not  am 
Innocent  holder  for  value."  This  portion  of 
the  charge  was  excepted  to  by  plaintiff  and  it 
Is  hardly  necessary  to  cite  authorities  to  show 
that  it  Is  erroneous.  In  order  to  charge  such 
an  indorser  with  notice,  it  is  not  sufficient 
merdy  to  charge  bUn  with  notice  or  knowl- 
edge of  facta  which  would,  put  an  ordinarily 
prudent  person  on  his  guard  or  on  inquiry. 
He  must  have  knowledge  or  notice  of  suck 
facts  that  bis  failure  to  make  inquiry  amooBts 
to  bad  faith.  Bank  v.  Sullivan  (Minn.)  85  N. 
W.  924;  Bank  v.  McNeir,  51  Minn.  123,  53  N. 
W.  178.  This  disposes  of  the  case,  and  th« 
order  appealed  frot^t  Is  affirmed. 


MYHBB  V  TBOMANHAUSEB  et  aL' 

(Supreme  Court  of  Minnesota.    June  2,  1896.) 

Neoliobxce  or  Mastbb— Evidbmcb. 

1.  field,  on  the  evidence,  it  was  a  questioB 
for  the  Jury  whethei  the  master  was  negU- 
Kent  in  friving  to  a  fellow  servant  a  certain  or- 
der, which  resulted  in  injury  to  the  plaintiff. 

2.  Held,  under  the  circumstances,  it  was 
not  error  for  the  court  to  permit  evidence  of 

1  Behearing  denied. 


the  manner  or  temper  in  which  the  master  gave 
the  order  to  the  fellow  servant. 
(SyiUbos  by  the  Court.) 

Appeal  from  district  conrt,  Hennepin  coun- 
ty;  Bobert  Jamison,  Judge. 

Action  by  Die  Myhre  against  Jesse  H. 
Tromanlmuser  and  others.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  it- 
fendants  appeal.    Affirmed. 

A.  B.  Jackson,  for  appellants.  W.  S.  Dwin- 
nell  and  F.  F.  Davis,  for  respondent 

CANTY,  J.  Most  of  the  facts  necessaiy 
to  an  understanding  of  this  case  are  recited  in 
the  opinion  In  the  case  of  Smith  against  the 
same  defendant  reported  in  65  N.  W.  144. 
The  plaintiff  In  this  action  is  the  "Meyer" 
therein  mentioned.  He  built  the  staging  in 
the  bin  in  which  the  injuries  to  the  parties 
occurred;  worked  in  ttJs  bin  In  building  up 
the  partition  walls  of  the  elevator;  and  when 
the  heavy  cross  beam  fell,  and  broke  down 
the  staging,  he,  with  the  others,  waa  predpitat- 
ed  to  the  bottom  of  the  bin.  This  action  wu 
brought  to  recover  damages  for  the  injuries 
so  received  by  him.  He  had  a  verdict  and 
from  an  order  denying  a  new  trial  defend- 
ants appeaL  ' 

It  is  contended  by  appellants  that  there  la 
no  substantial  difference  between  thla  case 
and  the  Smith  Case^  either  In  the  evidence 
or  the  principles  Involved,  and  that  tbe  ver- 
dict for  plaintiff  cannot  be  sustained.  We 
cannot  agree  with  appellants.  Smith  himself 
waa  tbe  very  man  who,  under  tbe  orders  of 
Tromanhauser,  took  the  crowbar,  and  prod 
the  end  of  tbe  beam  off  tbe  wall,  thereby 
causing  it  to  fall  and  break  down  tbe  scaffuU. 
And  in  his  case  we  held  that,  even  if  Tro- 
manhauser was  guilty  of  negligence  In  giv- 
ing tbe  order  to  pry  the  beam.  Smith  was 
equally  guilty  of  negligence  in  obeying  it: 
that  Smith  was  an  old  experienced  carpenter, 
who  thoroughly  understood  the  kind  at  work 
In  which  he  was  engaged,  and  knew  all  the 
dangers  of  executing  the  particular  task  in 
hand  as  well  as  did  Tromanhauser.  We  bel  1 
(as  it  was  there  expressed)  that  under  these 
circumstances.  Smith  assumed  the  risk  of  his 
own  positive  act  in  prying  tbe  beam  off  tbe 
wall.  But  the  testimony  in  the  case  at  bar 
tends  to  prove  that  this  plaintiff  bad  notbir.^ 
to  do  with  tbe  attempted  insertion  of  the 
beam  In  tbe  mortises  cut  In  tbe  partition 
walls,  except  In  one  instance,  when  Smith  i-r 
Morton  called  him  to  block  up  the  lower  enl 
of  the  beam,  which  they  had  been  trying  to 
Insert  In  the  mortise.  After  he  bad  blookt^l 
up  tbe  end  of  the  beam  by  placing  some  pieces 
of  scantling  imder  it  he  went  on  with  hi;$ 
work  of  cribbing  or  building  up  the  partition 
walls,  until  Norton  told  him  to  get  out  of  tbe 
way,  as  the  bin  was  small,  and  he  had  be«n 
striking  against  Norton  and  Smith,  and  in 
that  way  Interfering  with  tbem  in  their  ettom 
to  insert  the  beam  in  the  mortise.  He  step 
ped  baclc,  away  from  them,  to  the  other  end 
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of  the  bin.  They  both  had  their  badcs  to  him, 
and  continued  In  their  efforts  to  cut  the  mor- 
tise larger,  pry  a  protruding  spike  out  of  it, 
and  Insert  the  beam  Into  It,  until  finally  the 
beam  was  precipitated  by  Smith  ptying  it 
Into  the  mortise  with  the  crowbar,  as  before 
stated.  It  is  true  that  this  plaintlfr  cannot 
recovn  In  this  action  on  account  of  the  negli- 
gence of  hla  fellow  servant  Smith,  but  he 
may  recover  If  be  has  been  Injured  by  rea- 
son of  the  n^Ugence  of  the  master,  Troman- 
bauscr.  The  evidence  tends  to  prove  that 
Tromanhanser  (one  of  the  defendant  partners) 
gave  Smith  the  crowbar,  and  ordered  him  to 
take  It  and  pry  against  the  upper  end  of  the 
beam  resting  on  the  wall,  so  as  to  push  the 
lower  end  throogh  the  mortise  in  the  opposite 
walL  Smith  obeyed,  and  the  Injury  resulted. 
Wbether  or  not  Tromanhauser  was  guilty  of 
negligence  In  giving  the  order  was  a  question 
for  the  Jury,  and  they  have  found  that  he 
was.  Whether  or  not,  after  the  order  was 
given,  this  plaintiff  could  or  should  have  done 
anything  to  avert  the  danger,  was,  at  most, 
a  question  for  the  Jury.  That  be  was  an 
old  and  experienced  carpenter  Is  not,  under 
the  circnmstances,  a  controlling  fact,  and  does 
not,  as  appellants  contend,  show  that  he  as- 
snmed  the  risk  of  this  negligent  order.  It 
certainly  cannot  be  held  as  a  question  of  law 
that  he  assumed  a  risk  which  came  up  so 
suddenly,  and  was  so  wholly  imezpected  and 
unforeseen,  as  this  negligent  order  of  Troman- 
hauser. Neither  can  it  be  held  as  a  question 
of  law  that  plaintiff  knew  the  exact  condition 
of  the  mortise,  nor  that  be  was  in  a  position 
to  know  that  the  order  was  a  negligent  one 
or  how  it  was  being  executed,  as  the  evidence 
tends  to  prove  that  both  Smith  and  Norton 
stood  between  him  and  the  beam,  thereby 
concealing  much  that  was  going  on. 

It  is  assigned  as  error  that,  against  ob- 
jection and  exception,  the  witness  Norton  was 
permitted  to  testify  that,  when  Tromanhauser 
called  for  the  oowbar,  his  manner  "was  quite 
stem,  repulsive,  and  sharp,"  and  that  when 
he  handed  the  bar  back  to  Smith,  and  gave 
the  order,  his  manner  was  "about  the  same, 
decisive,  as  though  he  meant  it."  We  cannot 
say  that  this  was  error.  The  testimony  may 
have  had  a  tendency  to  prove  that  Troman- 
hauser compelled  Smith  to  act  so  promptly 
as  not  to  give  sufficient  time  to  execute  the 
order  with  sofflclent  care,  or  to  consider  the 
danger  of  executing  it  at  all. 

These  are  the  only  questions  raised  worthy 
<tf  consideration,  and  the  order  appealed  from 
Is  affirmed. 


McNAMARA  v.  PBNGILLT. 

(Supreme  Court  of  Minnesota.    June  2,  1896.) 

Vekdob  and  Fl'rcbassb  —  Demand  for  Deed  — 

BupriciKHCT— Rkvdsai.  to  Cosvst— What  Cos- 

BTITUTK8— Trial— NOTIOB  to  Fhoduci— Excbp- 

Tiow»  TO  Instructions. 

1.  Certain  inquiries,  from  time  to  time,  as 
to  when  a   deed  would  be  delivered,  and  re- 


quests that  the  same  be  delivered.  heU  not  to 
n  mount,  under  the  circnmstaacea,  to  a  demand 
for  the  same,  so  as  to  entitle  the  vendee,  who 
had  acquiesced  in  delay,  to  rescind  for  failure 
to  execute  and  deliver  such  deed. 

2.  When  the  evidence  is  different  on  a  sec- 
ond trial,  the  opinion  on  a  former  appeal,  re- 
viewing the  former  trial,  is  the  law  of  the  case 
only  so  far  as  applicable. 

3.  Under  the  terms  of  an  ambiguoos  verbal 
contract,  it  was  doubtful  whether  the  vendor 
was  to  convey  or  cause  a  third  party  to  con- 
vey. The  vendee  acquiesced  in  delay  for  a  con- 
siderable length  of  time,  and  then,  without 
making  any  sufficient  demand  for  a  conveyancer 
l)roaght  an  action  to  recover  back  the  purchase 
money  paid  by  him,  and  in  his  complaint  al- 
leged that  the  defendant  agreed  to  convey  or 
cause  to  be  conveyed  to  him  the  land  in  ques- 
tion. Thereupon  the  defendant  caused  the 
third  party  to  make  a  conveyance,  which  the 
plaintiff  refused  to  accept,  not  because  it  came 
from  sncb  third  party,  but  because  he  claimed 
he  had  rescinded.  That  action  was  dismissed, 
and  this  one  subsequently  commenced  to  recov- 
er back  such  purchase  money.  The  court  char- 
ged the  jury  that,  if  the  contract  was  that  the 
vendor  should  procure  title  in  himself,  and  ex- 
ecute the  deed  to  plaintiff,  then  plaintiff  was 
not  obliged  to  accept  the  deed  of  the  third  par- 
ty, and  was  entitled  to  recover.  Held  error,  for 
the  reason  that  if  defendant  was  misled  by 
plaintiff's  assertion  that  the  deed  of  the  third 
party  would  be  a  performance  of  the  contract, 
defendant's  tender  of  such  deed  did  not,  under 
the  circnmstances,  amount  to  an  implied  re- 
fusal on  his  part  to  procure  title  in  himself 
and  convey  to  plaintiff. 

4.  Plaintiff  served  notice  on  defendant  to 
produce  a  certain  letter  on  the  trial.  Defendant 
refused  to  produce  it,  and  the  court  held  that 
notice  was  not  gifen  a  sufficient  length  of  time 
before  trial  to  enable  defendant  to  produce  it. 
Thereupon  the  written  notice  containing  the  al- 
leged contents  of  the  letter  was  received  in 
evidence.  Held  error;  that  such  a  notice  may 
be  produced  to  the  judge,  but  not  received  in 
evidence,  which  means  that  it  may  and  does 
go  to  the  jury. 

5.  Rule  applied  that,  where  there  is  but  a 
single  exception  to  the  refusal  of  the  conrt  to 
give  several  requests,  and  some  of  the  re- 
quests are  properly  refused,  the  exception  is 
not  well  taken. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty;   Charles  L.  Lewis,  Judge. 

Action  by  Charles  McNamara  against  John 
Pengllly.  There  was  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals.     Reversed. 

Draper,  Davis  &  Hollister,  for  appellant 
William  B.  Phelps,  for  respondent 

CANT7,  J.  Moat  of  the  facts  necessary 
to  an  understanding  of  this  case  are  recited 
in  the  opinion  on  the  former  appeal.  See  58 
Minn.  353,  68  N.  W.  1055.  The  case  has 
since  been  retried.  Plaintiff  again  obtained 
a  verdict,  and  from  an  order  denying  a  new 
trial  defendant  again  appeals.  With  a  few 
exceptions  the  evidence  was  the  same  on  the 
last  trial  as  on  the  former  one. 

1.  We  held  on  the  former  appeal  that  if 
by  the  agreement  of  the  parties  the  deed  to 
plaintiff  was  to  come  from  Kinney,  and  not 
from  defendant,  plaintiff  cannot  recover 
without  proof  of  a  demand  made  on  defend- 
ant   that    Kinney    furnish    the   deed.     It   Is 
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claimed  by  respondent  that  on  the  last  trial 
there  was  eTldence  that  such  a  demand  was 
made  before  the  first  acUon  was  brought 
We  fall  to  find  any  such  evidence.  Plaintifr 
testified  that  he  asked  Pengllly  for  the  deed 
a  great  many  times.  But,  taking  all  of  his 
testimony  together,  it  clearly  appears  that, 
as  stated  In  the  former  opinion,  his  requests 
for  a  deed  were  "not  in  the  nature  of  a  for^ 
mal  demand,  or  as  indicating  that.  If  not 
forthcoming,  he  should  elect  to  rescind,  and 
recover  back  bis  purchase  money,  but  rather 
as  Indicating  bis  intention  to  abide  by  the 
contract,  and  an  anxiety  to  take  the  convey- 
ance notwithstanding  the  delay."  Tben  it 
was  error  for  the  court  in  the  charge  to 
leave  it  to  the  jury  to  determine  from  this 
evidence  whether  or  not  a  sufficient  demand 
had  been  made. 

2.  It  was  held  on  the  former  appeal  that 
the  court  correctly  charged  the  jury  that, 
if  they  "found  the  agreement  to  have  been 
that  the  deed  was  to  come  from  defendant 
himself,  not  from  Kinney,  the  plaintiff  was 
entitled  to  a  verdict,  because  be  was  not 
obliged  to  accept  a  deed  executed  by  any  oth- 
er person."  The  court  charged  the  same,  in 
substance,  on  the  last  trial,  and  this  is  as- 
signed as  error.  If,  as  regards  this  point, 
the  evidence  was  the  same  on  the  last  trial 
ns  on  the  former  oje,  the  question  would  be 
settled  by  the  former  opinion,  which  is  "the 
law  of  the  case"  as  far  as  applicable.  But 
the  evidence  was  substantially  different  on 
the  last  trial.  Plaintiff  brought  such  prior 
action  to  recover  back  the  same  $1,000  from 
defendant.  Further  than  this  the  nature  of 
the  complaint  In  that  action  did  not  appear 
on  the  former  trial.  But  that  complaint  was 
Introduced  in  evidence  on  the  last  trial.  It 
alleges  "that  on  or  about  the  26th  day  of 
February,  1890,  this  plaintiff  and  said  de- 
fendant made  and  entered  into  a  contract  by 
the  terms  of  which  the  said  defendant  agreed 
to  convey  or  cause  to  be  conveyed"  to  plain- 
tiff the  land  in  question.  It  further  alleges 
the  payment  by  plaintiff  of  the  $1,000  pur- 
r-hase  price,  a  demand  for  a  conveyance,  and 
the  refusal  of  defendant  to  convey  or  cause 
to  be  conveyed.  Within  about  14  days  after 
that  action  was  commenced  the  deed  of  Kin- 
ney was  handed  or  sent  to  plaintiff,  who  re- 
fused to  accept  the  same,  not  on  the  ground 
that  he  was  entitled  to  a  deed  direct  from 
defendant,  but,  it  would  rather  seem,  on  the 
ground  tliat  it  was  too  late  for  defendant  to 
tender  any  deed  at  all,  as  the  contract  had 
been  rescinded,  and  plaintiff  would  accept 
nothing  but  a  return  of  the  purchase  money. 
The  bringing  of  that  action  amounted  at 
least  to  an  assertion  that  the  former  status 
of  indefinite  delay  was  terminated,  and  that 
defendant  must  thereafter  use  reasonable 
diligence  to  perform.  But  it  also  amounted 
to  an  assertion  that  by  the  terms  of  the  con- 
tract (which  was  a  very  indefinite  one,  part- 
ly verbal  and  partly  written)  defendant  could 
convey  or  cause  to  be  conveyed.   The  defend- 


ant offered  to  do  the  latter.  We  are  not 
ready  to  hold  that.  If  plaintiff  was  mistaken 
as  to  what  the  terms  of  bis  contract  in  this 
respect  were,  he  was  still  Irrevocably  estop- 
ped by  the  allegations  of  that  complaint  from 
asserting  the  truth,  or  from  claiming  that  he 
was  entitled  to  a  deed  direct  from  defendant 
But  we  do  hold  that  if  plaintiff  had,  by  his 
conduct,  misled  defendant,  and  induced  him 
to  offer  to  plaintiff  the  deed  executed  by  Kin- 
ney, this  offer  did  not,  under  the  circnmstan- 
ces,  amount  to  an  implied  refusal  by  defend- 
ant to  procure  title  In  himself  and  deed  di- 
rect to  plaintiff.  Neither  can  plaintiff,  after 
misleading  defendant,  take  advantage  of  the 
further  delay  or  neglect  of  defendant  occur- 
ring after  he  was  so  misled  and  before  plain- 
tiff sets  him  right  Plaintiff  did  not  give  as 
bis  ground,  or  one  of  his  grounds,  for  refus- 
ing to  accept  the  deed,  that  it  came  from 
Kinney,  and  not  directly  from  defendant;  so 
that  he  did  not  set  himself  right  when  refus- 
ing to  accept  the  Kinney  deed.  Tben  the 
portion  of  the  charge  above  referred  to  was 
erroneous,  and,  even  though  the  contract  was 
that  defendant  should  procure  title  and  deed 
direct  to  plaintiff,  the  latter  was  not  entitled 
to  recover  if  he  had  in  fact  misled  defend- 
ant; and  whether  or  not  he  had  so  misled 
defendant  was  a  question  for  the  Jury. 

3.  Fifteen  minutes  before  the  commence- 
ment of  the  trial  plaintiff  served  on  defend- 
ant a  notice  to  produce  on  the  trial  a  certain 
letter  written  by  the  plaintiff  to  defendant. 
On  the  trial  the  defendant  refused  to  produce 
the  letter  in  question,  and  the  court  held  that 
plalntifTs  notice  was  not  served  a  suflSdent 
length  of  time  before  trial  to  enable  defend- 
ant to  produce  the  letter.  But  against  de- 
fendant's objection  and  exception,  the  no- 
tice, containing  a  full  statement  of  the  alleg- 
ed contents  of  the  letter,  was  received  in  evi- 
dence. This  was  error.  Such  a  notice  may 
be  produced  to  the  judge,  but  should  not  be 
offered  or  received  in  evidence,  which  means 
that  it  may  and  does  go  to  the  jury. 

4.  Defendant  assigns  as  error  the  refosal 
of  the  court  to  give  a  large  number  of  re- 
quests, but  he  has  taken  no  proper  exception 
to  such  refusal,  as  he  has  taken  but  one  ex- 
ception to  the  refusal  to  give  the  first  four  re- 
quests, some  of  which  are  not  correct  law 
as  applied  to  the  case,  and  the  same  may  be 
said  of  his  single  exception  to  give  hla  last 
four  requests. 

These  are  all  the  questions  raised  worthy 
of  consideration,  and  the  order  appealed 
from  is  reversed,  and  a  new  trial  granted. 


KIEKBNAPP  T.  SUPERVISORS  OF  THE 

TOWN  OF  WHISELING. 
(Supreme  Court  uf  Minnesota.    June  2,  1896.) 

HlOBWAIS — PKOCSEI1ING8   TO   LaT    OoT — VaLIDITI 

—  Waivek  or  OnlBCTtoNS. 
1.  The  three  members  of  the  town  board  of 
supervisors   acted   in   laying   out  a   highway. 
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One  of  them  wan  intereated,  as  he  owned  one 
of  the  parcels  of  land  over  which  the  highway 
was  laid  oat;  bnt  the  other  two,  constituting 
a  majority  of  the  board,  were  not  interested. 
ffeU,  the  proceedings  were  Toidabie,  bat  not 
absolutely  void. 

2.  The  appellant  owned  and  occupied  one 
of  the  parcels  of  land  oyer  which  the  highway 
was  laid  out,  but  was  not  named  in  the  peti- 
tion or  serred  with  written  notice  of  the  time 
and  place  of  the  meeting  of  the  board.  How- 
ever, he  appeared,  took  part  in  the  proceed- 
ings, and  was  awarded  damages.  Held,  he 
waived  the  defects  in  the  proceedings. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Rice  county; 
Thomas  S.  Buckham,  Judge. 

Charles  F.  Klekenapp  appealed  to  the  dis- 
trict court  from  an  order  of  the  BUi)errlBorB 
of  the  town  of  Wheeling  laying  out  a  high- 
way. The  order  was  affirmed  by  the  verdict 
of  the  Jury,  and  from  an  order  denying  a 
new  trial*  he  brings  this  appeal.    Affirmed. 

Geo.  N.  Baxter,  for  appellant  T.  H.  Qnlnn, 
for  respondent. 

CANTY,  J.  Klekenapp  was  the  occupant 
and  owner  of  land  through  which  the  town 
superrisors  laid  out  a  highway.  He  appealed 
to  the  district  court  from  the  order  laying 
out  the  same,  on  the  following  grounds,  and 
for  the  following  purpose,  as  stated  In  the  no- 
tice of  appeal:  "That  said  order,  determina- 
tion, and  award  are  and  each  of  them  is 
void;  that  said  highway  is  unnecessary;  that 
the  damages  occasioned  thereby  to  appellant 
are  two  hundred  dollars;  that  the  amount  of 
damages  awarded  appellant  was  but  twenty- 
five  dollars.  And  you  are  hereby  notifled  that 
said  appeal  is  brought  both  in  relation  to 
said  damages  and  to  reverse  entirely  the  said 
order,  determination,  and  award,  and  each 
and  every  of  them."  On  a  trial  before  the 
court  and  a  Jury  the  order  appealed  from  was, 
by  the  verdict  of  the  Jiuy,  in  all  respects  af- 
firmed, and  from  an  order  denying  a  new 
trial  he  appeals  to  this  court. 

1.  When  the  petition  for  laying  out  the 
highway  was  presented,  and  when  the  high- 
way was  laid  out  and  the  damages  assessed 
by  the  three  supervisors,  Deike,  who  was  one 
of  them,  owned  another  parcel  of  land  over 
which  the  highway  was  laid  out,  and  he  was 
awarded  damages  for  the  land  taken  from 
him.  It  Is  contended  by  appellant  that  Delke 
could  not  be  Judge  In  his  own  cause;  that, 
therefore,  the  proceedings  were  absolutely 
void,  and  that  for  this  reason  the  order  ap- 
pealed from  should  be  reversed.  A  majority 
of  the  board  of  supervisors  were  disinterest- 
ed. Under  these  circumstances  we  are  of 
the  opinion  that  the  order  made  by  them  was 
only  voidable,  not  absolutely  void.  See  Wln- 
ans  ▼.  Crane,  36  N.  J.  Law,  394,  and  Foot  v. 
Stiles,  57  N.  X.  390,  which  go  further.  On 
appeal  the  objector  had  a  trial  de  novo  of  the 
whole  proceeding  before  an  impartial  tri- 
bunal, and  cannot  now  complain  of  the  vice 
in  the  first  trial. 

2.  Appellant  was  not  named  in  the  peti- 


tion, for  the  laying  out  of  the  road,  and  was 
not  served  with  written  notice  of  the  meet- 
ing of  the  supervisors  to  consider  the  petition. 
"But  he  was  verbally  notified  of  the  time  and 
place  of  said  meeting,  and  attended  the  same." 
The  failure  to  name  him  in  the  petition,  and 
to  notify  him  of  the  time  and  place  of  hear- 
ing, was  Jurisdictional,  and  if  it  had  not  been 
waived  by  him  the  proceedings  would  have 
been  void.  Town  of  Lyle  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  65  Minn.  223,  56  N.  W.  820. 
But  it  sufficiently  appears  that  he  appeared, 
took  part  In  the  proceedings,  and  was  award- 
ed as  damages  the  sum  of  $25.  We  are  of  the 
opinion  that  by  so  appearing  and  taking  part 
he  waived  the  omission  in  the  petition  and 
the  failure  to  give  him  written  notice. 

This  disposes  of  the  case,  and  the  order  ap- 
pealed from  is  affirmed. 


COLBY  V.  COLBY.' 
(Supreme  Cteort  of  Minnesota.     June  2,  1806.) 

DiVOROB— AOTIOK  TO    8ST   ASIDK— FbAUD— tSCFri- 
OIBNCT  OP  ETIDBNOB— PKA.CTI0I. 

1.  In  an  action  under  section  S434,  Gen. 
St.  1894,  to  set  aside  a  judgment  of  divorce  on 
the  ground  that  it  was  procured  by  fraud,  held, 
the  findings  of  fact  are  supported  by  the  evi- 
dence. 

2.  Rule  applied  that,  where  counsel,  by  his 
statomeuts,  misleads  the  court,  he  must  set 
himself  unci  the  court  right  before  an  exception 
wUl  lie. 

3.  The  divorce  action  was  frandnlent  from 
its  inception.  Held,  the  judgment  in  that  ac- 
tion should,  by  the  judgment  in  this  action,  be 
simply  annulled,  which  would  have  the  effect  of 
wiping  out  or  abating  that  action  from  its  incep- 
tion, and  it  was  error  to  go  further,  and  order 
judgment  in  this  action,  permitting  this  plain- 
tiff to  answer  in  that  action,  "and  defend  the 
same  in  all  respects  as  if  said  judgment  had 
never  been  entered." 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott,  Judge. 

Action  by  Hedvig  A.  Colby  against  Ohris- 
tlan  M.  Colby  to  set  aside  a  decree  of  divorce. 
There  was  a  Judgment  ordered  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Modified. 

Adams  &  Southworth,  for  appellant  Arc- 
tander  &  Arctander,  for  respondent 

CANTY,  J.  The  nature  of  this  action  will 
api>ear  from  the  opinion  filed  on  the  former 
apx>eal,  which  was  from  an  order  overruling 
a  demurrer  to  the  complaint  See  59  Minu. 
432,  61  N.  W.  460.  The  case  has  since  been 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  ordered  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  again 
appeals. 

Plaintiff  and  defendant  were  married  in 
Denmark  in  August,  1879,  and  lived  together 
as  husband  and  wife  until  May  4,  1882,  at 
which  date  they  resided  in  this  state.  On  the 
trial  the  court  made  the  following  findings 
of  fact:    "(2)  That  on  or  about  the  4th  day 
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of  May,  1S92,  the  plaintiff  left  tbe  United 
States,  and  went  to  the  kingdom  of  Denmark, 
and  did  not  retnm  to  the  state  of  Minnesota 
until  a  few  days  before  the  commencement 
of  this  action.  (3)  That,  for  the  putpose  and 
with  the  Intent  of  fraadulently  procuring  a 
divorce  from  her,  and  of  preventing  her  from 
defending  against  said  action  for  divorce,  the 
defendant  persuaded  the  plaintitf  to  go  to 
Denmark,  to  remain  for  a  time,  for  the  beneflt 
of  her  health,  and  on  the  4th  day  of  May, 
1892,  sent  her  abroad  as  stated  above.  (4) 
That,  as  a  part  of  the  same  fraudulent 
scheme,  and  for  the  purpose  of  preventing 
her  from  retnming  to  the  state,  and  defend- 
ing the  contemplated  action  for  divorce,  tbe 
defendant  failed  to  furnish  tbe  plaintiff  with 
funds  BuiScient  to  enable  ber  to  live  in  Den- 
mark or  to  return  to  Minnesota,  and  that  she 
was  left  by  the  defendant  in  Ck>penhagen, 
Denmark,  dependent  upon  her  relatives  for 
means  of  support  (5)  Tliat,  after  the  plain- 
tiff liad  left  tbe  state  of  Minnesota,  tbe  de- 
fendant began  a  suit  for  divorce  from  this 
plaintiff  in  tMs  court  on  tbe  sole  ground  of 
Impotency;  tliat  said  suit  was  commenced 
on  tbe  ITtb  day  of  September,  1892,  while  tbe 
plaintiff  herein  was  in  Denmark,  and  the 
papers  were  served  upon  the  defendant  In 
this  suit,  the  plaintiff  herein,  in  Copenhagen, 
Denmark,  on  the  8th  day  of  October,  1892. 
(6)  That  tbe  defendant  herein  caused  to  be 
attached  to  the  copy  of  tbe  summons  and 
complaint  In  said  divorce  suit  a  paper,  signed 
by  the  plaintiff  In  said  suit,  of  which  the 
following  is  a  true  copy:  'In  case  the  di- 
vorce being  granted  me  in'  this  action,  I  agree 
to  pay  and  allow  the  defendant,  Hedrlg  A. 
Colby,  the  sum  of  925  per  month  so  long  as 
she  may  need  the  same  or  remain  single.  O. 
M.  Colby.'  Tliat  no  such  paper  was  attached 
to  the  original  summons  and  complaint,  and 
the  same  was  not  called  to  the  attention  of 
tbe  court  at  the  time  of  bearing  the  divorce 
suit  as  herein  set  forth,  and  no  provision  was 
ever  made  for  alimony  or  Bupi)ort  for  Hedvig 
A.  Colby;  and  that,  after  the  granting  of  said 
divorce,  tbe  said  Christian  M.  Colby  refused 
to  comply  with  the  agreement  contained  In 
said  paper,  and  Informed  the  said  Hedvig  A. 
Colby  that  be  could  not  be  compelled  to  pay 
ber  any  money.  (7)  That  the  paper  above 
referred  to  was  attached  to  and  made  a  part 
of  the  copy  of  papers  served  on  the  plaintiff 
herein,  for  tbe  fraudulent  puri)ose  of  inducing 
ber  to  believe  that  such  alimony  would  be 
made  ber  by  the  court;  and  that  she  did  so 
believe.  (8)  Tliat,  at  the  time  of  the  service 
of  tbe  papers  on  the  plaintiff  herein,  tbe  said 
Hedvig  A.  Colby  was  not  acquainted  with  the 
meaning  of  tbe  word  'impotent';  that,  a  day 
or  two  before  the  service  of  said  papers  upon 
ber,  the  said  Christian  M.  Colby  fraudulently 
represented  to  her,  by  a  letter  written  and 
sent  to  her,  and  duly  received,  that  the 
ground  on  which  he  sought  divorce  was  bar- 
reaness,  and  then  informed  her  that  It  meant 
incapacity  to  bear  cfaildien;  that  said  letter 


was  written  and  sent  to  said  Hedvig  A.  Col- 
by, with  the  fraudulent  intent  of  misleading 
her,  and  inducing  her  to  believe  that  he  iu- 
tended  to  secure  a  divorce  from  ber  because 
of  the  fact  that  she  was  barren,  and  had 
borne  him  no  children,  and  that  she  then  un- 
derstood and  believed  that  such  was  tlie 
ground  on  which  the  divorce  was  asked,  and 
that  it  was  a  ground  for  divorce  under  tbe 
laws  of  Minnesota.  (9)  Tliat  said  Hedvig  A. 
Colby  liad  but  a  moderate  acquaintance  witli 
the  English  language,  and  was  totally  unac- 
quainted with  the  meaning  of  legal  and  med- 
ical terms,  and  was,  when  said  papers  were 
served  upon  ber.  In  a  foreign  city,  with  no 
friends  who  could  explain  the  same  to  her. 
(10)  Ttiat,  at  the  time  when  i^aintiff  was  sent 
to  Denmark,  she  was  In  poor  bealtli,  and 
spent  a  great  part  of  the  time,  wliile  she  was 
in  Denmark,  In  the  hospital,  on  expense,  for 
the  payment  of  which  defendant  did  not  snp- 
ply  ber  with  sufficient  money,  and  at  the  time 
of  the  service  of  the  papers  upon  ber  she  waa 
without  money.  (11)  That  on  November  19. 
1892,  the  defendant  In  said  divorce  suit  being 
then  in  default  for  want  of  answer,  the  said 
Christian  M.  Colby  api>eared  liefore  this  court, 
the  Honorable  Charies  M.  Pond  presiding, 
and,  after  being  duly  sworn,  testified  that  the 
defendant,  Hedvig  A.  CJolby,  was,  and  ever 
since  said  marriage  had  been,  impotent,  and 
incapacitated  for  sexual  Intercourse,  by  rea- 
son of  physical  defects  and  deformities  of  her 
genital  organs;  that  said  testimony  was 
wholly  false,  and  was  tiien  known  to  be  false 
by  the  witness;  that  thereupon,  after  bearing 
other  corrolxwatlve  evidence,  this  court,  on 
said  19th  day  of  November,  1892,  ordered 
Judgment  divorcing  tbe  said  parties,  which 
judgment  was  entered  on  said  day;  •  •  • 
that  said  judgment  was  obtained  by  perjury, 
and  the  false  and  fraudulent  practices  here- 
inbefore referred  to.  (12)  That  the  failure  of 
the  plaintiff  herein  to  defend  the  divorce  suit 
was  due  to  tbe  fraudulent  action  of  defend- 
ant, as  herein  stated,  whereby  she  was  led 
to  believe  that  barrenness  was  a  ground  for 
divorce,  and  the  failure  of  defendant  to  supply 
her  with  money  under  the  circumstances, 
whereby  she  was  left  In  destitute  condition." 
It  is  contended  by  appellant  that,  so  far  as 
these  findings  Impute  to  him  any  fraudulent 
intent,  act,  or  artifice  In  procuring  the  di- 
vorce, they  are  not  supported  by  the  evi- 
dence. We  are  of  the  opinion  tliat  they  are 
amply  supported  by  the  evidence.  We  can- 
not attempt  to  recite  all  the  facts,  earmarks, 
and  circumstances  given  In  evidence,  from 
which,  In  our  opinion,  the  trial  court  was 
fully  justified  In  finding  that  this  defendant 
planned  a  delllierate  scheme  to  send  his  wife 
away  to  Denmark,  and  get  rid  of  ber  after 
she  was  gone,  by  procuring  a  divorce  from 
ber. 

But  a  serious  question  in  this  case  is  wheth- 
er it  does  not  conclusively  appear,  from  tlie 
evidence,  that  this  plaintiff  is  guilty  of  such 
laches  as  to  bar  her  action  for  equitable  re- 
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lief,  In  having  delayed  for  one  year  and  seven 
months  after  the  divorce  suit  was  com- 
menced, and  until  after  he  had  remarried,  be- 
fore commencing  this  action  to  set  aside  the 
judgment  of  divorce.  The  thirteenth  finding 
of  the  court  la  aa  follows:  "(13)  That  the 
plaintiff  commenced  this  action  within  a  rea- 
sonable time  after  knowledge  of  the  facts,  and 
as  soon  as  she  was  able  to  secure  the  neces- 
sary money  to  reach  the  state  of  Minnesota, 
and  Is  not  guilty  of  laches."  AAer  a  careful 
consideration  of  all  the  evidence,  we  are 
unable  to  say  that  it  wlU  not  Bupi>ort  the  find- 
ing. The  evidence  offered  by  plaintiff  tends 
to  prove  that,  when  she  departed  from  this 
state,  she  had  transportation  to  Hamburg, 
Germany,  and  $50  In  money,  which  be  fur- 
nished her;  that  out  of  this  $50  she  waa 
obliged  to  pay  Incidental  expenses  on  the  trip, 
pay  her  fare  from  Hamburg  to  Copenhagen, 
Denmark,  and  bay  clothes  at  each  of  those 
places,  as  he  advised  her  not  to  bny  anfD- 
cient  clothing  before  she  started,  but  to  buy 
it  In  Europe,  where  It  waa  cheaper;  that  from 
May  to  November,  while  she  was  In  Europe, 
be  sent  htr  |76;  that  Bbe  was  sick  some  time 
before  she  started,  and  be  pretended  to  send 
her  to  Denmark  for  treatment;  tjiat,  while 
she  was  there,  she  was  In  the  hospital  a  part 
of  the  ttane,  at  considerable  expense;  that, 
when  the  i>^>er8  in  the  divorce  case  were 
served  on  her,  on  October  6,  1892,  she  had 
but  12,  was  sick  and  unable  to  travel  for 
some  time  afterwards, '  and  that  while  she 
was  in  Europe,  he  sent  her  no  money  after 
that  date;  that  her  father,  who  lived  in  Den- 
mark, was  a  poor  man,  having  no  property 
or  means  of  support,  except  an  annuity  of  |25 
per  month,  on  which  he  supported  himself 
and  his  family,  and  was  unable  to  help  her, 
but  that  finally  he  succeeded  in  borrowing  for 
her  1100,  on  which  she  started,  on  November 
8th,  to  return  to  Minnesota,  for  the  purpose  of 
opposing  the  granting  of  a  divorce;  that  she 
was  sick  on  the  way  and  arrived  In  Chicago 
sick,  with  only  $2  left,  was  sick  at  the  hotel 
!)  or  10  days,  waa  obliged  to  pawn  some  of 
her  clothes  at  the  hotel  to  pay  for  board  and 
medicine;  and  that,  after  she  got  well,  she 
went  to  work  hi  the  hotel  to  earn  means  of 
support  In  December  he  sent  her  $23  from 
Minneapolis,  which  she  nsed  to  redeem  her 
ck>thes  and  pay  her  physician's  bills.  This 
was  all  the  money  or  means  he  furnished  her, 
and,  except  aa  aforesaid,  she  had  no  means 
of  support  from  the  time  she  left  Minneapolis, 
in  May,  1892,  until  she  returned.  In  March, 
iSM,  except  what  she  earned  in  Chicago 
from  December,  1882,  to  March,  1894,  work- 
ing as  a  servant  In  the  hotel  and  in  private 
tamllles.  She  testified:  "Every  time  I  saved 
a  little  money,  I  had  to  spend  It  all  for  doc- 
tors. I  was  quite  worn  out.  *  *  *  Of 
course,  I  conid  not  go  to  Minneapolis  with- 
out a  cent  I  had  to  wait  there  to  save  $30. 
That  is  all  the  money  I  had  when  I  got  here." 
When  she  arrived  In  Chicago,  she  wrote  her 
husband,  inquiring  about  the  status  of  the  di- 


vorce case,  and  on  November  30,  1892,  he 
answered  her,  stating  that  the  divorce  had 
been  granted  about  a  week  before.  He  also 
advised  her,  at  this  and  other  times,  not  to 
come  to  Minneapolis,  and  made  various 
threats  as  to  what  the  consequences  would  b» 
if  she  did.  Some  time  afterwards  she  wrote- 
her  present  attorneys  as  to  the  case,  "but  got. 
no  satisfaction,"  and  first  learned,  on  arriv- 
ing in  Minneapolis,  that  the  divorce  was  ob^ 
talned  not  merely  on  the  grroimd  of  her  bar- 
renness, but  on  the  ground  of  her  alleged  Im- 
potency.  This  is  about  the  strongest  mar- 
shaling of  facts  in  her  favor  that  can  be  made- 
from  the  record.  Ftom  the  fact  that  she  re- 
mained in  Chicago  some  15  months,  together 
with  other  facts  and  circumstances  In  the- 
case,  the  court  might  have  found  that  she  did 
not  desire  to  come  to  Minneapolis,  or  live- 
there  after  her  husband  had  procured  a  di- 
vorce from  her,  and  that  she  bad  In  fact 
abandoned  any  effort  or  Intent  to  have  the- 
judgment  of  divorce  set  aside,  until  she  fotmd 
that  he  had  remarried,  and  bad  no  intention 
of  paying  her  the  $25  per  month  which  he 
had  promised  her.  But  the  evidence  tending  to. 
prove  these  things  is  by  no  means  conclusive, 
and,  on  the  whole,  we  are  unable  to  say  that 
the  finding  acquitting  her  of  laches  is  not. 
supported  by  the  evidence. 

2.  On  the  cross-examination  of  the  plaintiff, 
the  following  proceedings  took  place:  "Q.  At. 
that  time,  Mrs.  Colby,  did  you  not  say  to  Mr. 
Merrltt  that  you  did  not  care  what  tne  out- 
come of  this  action  was,  that  all  you  wanted< 
was  revenge?  (Objected  to  by  the  plaintiff- 
as  irrelevant  and  Immaterial.)  Mr.  Adams; 
^7«f  propose  to  lay  an  impeaching  foundation, 
to  show  that  she  is  not  acting  in  good  faith 
In  this  action.  The  Court:  I  don't  think  that 
is  a  proper  impeaching  question.  You  can. 
prove  that  fact  without  asking  that  question. 
She  has  not  testified  to  the  contrary  of  it 
(Objection  sustained.  Defendant  excepts.)" 
This  Is  assigned  as  error.  It  seems  to  us  that 
this  question  was  proper  cross-examination, 
bearing  directly  on  the  motives  of  the  plaintiff 
In  bringing  this  suit  after  so  long  a  delay. 
But  defendant's  counsel,  by  his  own  state- 
ment misled  the  judge,  and  led  him  into- 
the  error  of  assuming  that  it  was  wholly  im- 
material, except  to  Impeach  the  witness,  by 
contradicting  her,  when  she  had  not  testified 
to  the  contrary.  Even  though  counsel  was 
not  wholly  to  blame  for  the  error  of  the  court 
he  was  partly  so,— sufSciently  so  that  he 
should  have  set  himself  right  and  attempt- 
ed to  set  the  court  right  before  resting  on  his. 
exception,  which  for  this  reascMi  we  hold  waa 
not  well  taken. 

3.  The  court  ordered  judgment  not  only 
that  the  judgment  In  the  divorce  suit  be  an- 
nnlled  and  canceled,  but  also  that  this  plain- 
tiff be  permitted  "to  interpose  an  answer  in 
said  suit  and  defend  the  same  In  all  respects 
as  if  said  Judgment  had  never  been  entered." 
This  is  assigned  as  error.  Where  the  vice  In 
the  action  at  law  waa  In  the  trial  or  in  being: 
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prevented  from  moving  for  a  new  trial,  eqalt/> 
under  the  old  practice,  sometimes  granted  re- 
lief In  a  bill  for  a  new  trial.  See  2  Story,  Bq. 
Jur.  (12tb  Ed.)  §{  895,  896.  But,  even  in  such 
a  case.  It  has  been  held  that  the  new  trial 
must  be  had  by  framing  issues  for  the  Jury  in 
the  equity  suit,  and  not  by  ordering  a  new 
trial  In  the  original  action  at  law.  Knlfong 
V.  Hendricks,  2  Grat  212.  However,  in  the 
-case  at  bar,  the  vice  is  not  in  the  trial,  or 
anything  subsequent  to  the  trial,  but  in  the 
Inception  of  the  action.  In  such  a  case,  hi 
an  action  under  section  5434,  Qen.  St.  1894,  a 
new  trial  should  not  ordinarily  be  granted  or 
awarded,— at  least,  unless  asked  for  by  the 
opposite  party,— but  the  Judgment  should  sim- 
ply be  annulled,  which  amounts  to  wiping  out 
or  abating  the  original  action  from  its  incep- 
tion. For  this  reason,  the  order  for  Judgment 
must  be  modified  by  striking  out  the  second 
division  thereof,  from  which  the  above  quota- 
tion is  taken. 

These  are  all  the  questions  raised  worthy  of 
consideration.  It  is  ordered  that  the  order 
for  Judgment  be  modifled  as  above  specified, 
and,  thereupon,  the  order  denying  a  new  trial 
be  affirmed. 


TOZBR  V.  O'GORMAN  et  aL 
(Supreme  CSonrt  of  Hinnesota.  June  4,  1896.) 
ExjoiNiNO  Entry  or  JunoMSNT- Whex  Phopbr. 
Held,  following  O'Gorman  v.  Sabiu 
(Minn.)  64  N.  W.  84,  that  the  trial  court  did 
jiot  err  in  dissolTing  an  injunction  in  this  ac- 
tion restraining  the  plaintiff  in  the  first-named 
action  from  entering  judgment  on  his  verdict 
i£herein. 
(SyllaboB  by  the  Court.) 

Appeal  from  district  court,  Washington  coun- 
ty; W.  C.  Wllllston,  Judge. 

Action  by  David  Tozer,  in  betialf  of  himself 
and  others,  against  J.  C.  O'Gorman,  receiver 
of  Seymour,  Sabin  &  Co.,  and  others.  Plain- 
tiff obtained  a  temporary  injunction,  restrain- 
ing the  receiver  from  entering  judgment  on  a 
verdict  recovered  against  plaintiff  and  others 
in  another  action,  and  from  an  order  dissolv- 
ing the  same   he  appeals.     Affirmed. 

J.  N.  Castle,  for  appellant.  J.  N.  Searles, 
for  respondents. 

START,  0.  J.  This  action  was  brought  by 
the  plaintiff,  Tozer,  on  behalf  of  himself  and 
others  similarly  interested  as  stockholders  of 
the  corporation  of  Seymour,  Sabin  &  Co., 
.against  O'Gorman  as  receiver  of  such  corpo- 
ration, and  against  O'Gorman  personally,  and 
other  defendants.  The  gist  of  the  cause  of 
action  alleged  in  the  compUlut  is  tliat  O'Gor- 
man, as  receiver,  was  directed  by  the  court 
to  sell  the  property  of  the  cori>oratlon  of  Sey- 
mour, Sabin  &  Co.,  and  he  did  sell  the  same 
to  the  defendant  Searles  for  $55,00U,  who  di- 
rected the  property  to  be  transferred  and  de- 
livered to  the  defendant  the  Minnesota  Com- 
mercial Company,  and  it  was  so  delivered  by 


O'Gorman,  aa  receiver,  without  payment  of 
any  portion  of  the  purchase  price.  In  violation 
of  the  orders  of  the  court,  and  that  no  part  of 
the  purchase  price  has  ever  been  paid.  The 
prayer  for  relief  Is  an  hijunctlon  restraining 
the  Commercial  Company  from  disposing  of 
the  property  pending  the  action,  that  the  trans- 
fer to  It  of  the  property  be  declared  void,  and 
that  the  property  be  restored  to  the  court  for 
the  benefit  of  the  creditors  and  stockholders 
of  Seymour,  Sabin  &  Co.,  and  for  personal 
Judgment  against  the  defendants  O'Gorman 
and  Searles  for  any  deficiency.  It  Is  to  be 
noted  that  no  claim  is  made  that  the  property 
did  not  sell  for  Its  full  value.  The  wrong 
complained  of  Is  that  it  was  delivered  with- 
out first  being  paid  for,  and,  furth^,  that  the 
plaintiff's  right  to  maintain  the  action  is  based 
on  the  fact  that  he  is  a  stockholder.  The  de- 
cision on  a  former  appeal  in  this  case  is  re- 
ported in  61  N.  W.  895,  to  which  reference 
is  made  for  a  more  complete  statement  of  the 
allegations  of  the  complaint  A  temporary 
Injunction  was  issued  in  the  case,  restraining 
I  the  Minnesota  Commercial  Comi)any  from  dis- 
posing of  the  property  landing  the  litigation. 
When  this  action  was  commenced,  another 
action  in  V^  same  court  was  pendinjg,  where- 
in the  defendant  herein  (O'Gorman,  as  receiv- 
er), was  plaintiff,  and  the  plaintill  hoeln 
(Tozer)  and  others  were  defendants,  upon  an 
undertaking,  executed  by  them  to  O'Gorman, 
as  receiver,  whereby  they  promised  and  agreed 
that,  if  he  would  deliver  to  the  Minnesota 
Commercial  Company  the  property  of  Sey- 
mour, Sabin  &  Co.,  sold  by  him  as  receiver  for 
$55,000  (being  the  same  sale  and  property  set 
out  in  the  complaint  in  this  action),  they  would 
pay  to  him,  as  receiver,  the  amount  of  stich 
purchase  price.  The  defendant  Tozer  (the 
plaintiff  herein),  with  other  defendants,  an- 
swered in  that  action.  A  trial  was  had,  re- 
sulting in  a  verdict  (as  corrected)  against  the 
defendants  for  the  full  amount  of  the  pur- 
chase price  on  such  sale  and  interest,— In  all, 
the  sum  of  $75,280.61.  The  defendants  ap- 
pealed to  this  court  from  an  order  of  the  dis- 
trict court  denying  their  motion  for  a  new 
trial,  and  the  order  was  affirmed.  See  O'Gor- 
man V.  Sabin,  64  N.  W.  84.  After  the  re- 
I  mittitur  from  this  court  was  sent  down,  the 
.  plaintiff  in  this  case,  on  his  affidavit  and  the 
.  records,  obtained,  ex  parte,  a  temporary  in- 
junction from  the  court  commissioner,  restrain- 
;  ing  the  receiver  from  proceeding  in  his  action 
against  Toeer  and  others,  and  from  entering 
Judgment  on  his  verdict  On  motion,  the  dis- 
trict court  made  its  order  dissolving  the  hi- 
junction.  From  this  order  the  plaintiff  in  this 
action  appealed. 

The  order  was  right  The  principal  ground, 
and  the  only  one  we  need  consider,  urged  by 
the  plaintiff,  why  the  court  «Ted  hi  dissolving 
the  injunction,  is  that  If  Judgment  is  entered 
and  collected  in  the  case  of  O'Gorman  v.  Tozer 
and  others,  it  will  defeat  this  his  present  ac- 
tion. Concede  this,  without  so  deciding,  and 
it  furnishes  a  conclusive  reason  why  the  order 
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appealed  firom  was  properly  made.  The  plain- 
tiff does  not  seek.  In  this  action,  to  protect 
any  rlgbt  he  may  hare,  as  surety  or  othei-wlse, 
If  he  pays  to  the  receiver  the  purchase  price 
of  the  prox)erty,  of  the  sale  of  which  he  com- 
plains In  this  action.  But,  to  protect  his  in- 
terests as  a  stockholder,  and  that  of  other 
stockholders  and  creditors,  he  seeks  by  this 
action  to  have  returned  to  the  receiver  the 
property  which  was  not  paid  for  on  such 
sale.  Now,  If  the  property  or  Its  equivalent 
is  returned  or  paid  to  the  receiver^  his  and 
their  interests  are  fully  protected.  There  Is 
no  claim  that  the  property  did  not  sell  tor  Its 
full  value,  or  that  the  defendants  on  the  un- 
dertaking to  pay  the  purchase  price  are  not 
solvent,  or  that  the  Judgment  will  not  be  paid. 
If  It  Is  paid,  the  court  obtains,  by  means  of 
that  action,  the  full  amount  of  the  purchase 
price  and  interest  thereon;  that  is,  it  gets 
everything  that  can  be  possibly  obtained  for 
stockholders  and  creditors  in  this  action.  The 
plaintiff  seeks,  by  his  injunction,  to  restrain 
the  entry  and  collection  of  a  Judgment  against 
tiimself  upon  his  undertaking  to  pay  the  pur- 
chase price  of  this  property.  That  the  verdict 
against  him  In  the  action  of  the  receiver 
against  him  Is  legally  right,  and  that  the  re- 
ceiver has  an  absolute  right  to  Judgment 
against  him,  was  finally  determined  by  this 
court  in  the  case  of  O'Oorman  v.  Sabln,  supra. 
Neither  In  the  complaint  In  this  action,  nor 
in  his  affidavit  upon  which  the  injunction  was 
granted,  does  the  plaintiff  state  any  fact  why 
the  receiver  should  not  enter  judgment  upon 
his  verdict,  except  that  it  would  defeat  the 
present  action;  but,  if  this  be  true,  it  does 
not  change  the  fact  that  the  injunction  was 
granted  to  restrain  the  receiver  from  doing 
just  wh&t  it  has  been  settled,  by  the  judgment 
of  this  court,  that  he  has  the  unqualified  legal 
right  to  do.  Every  argument,  legal  and  eth- 
ical, which  was  urged  on  the  argument  of  this 
appeal,  why  no  judgment  should  be  entered 
on  the  verdict,  was  or  might  have  been  urged, 
in  the  case  of  O'Gorman  v.  Sabln,  in  support 
of  the  claim,  there  made,  that  the  verdict 
should  be  set  aside.  The  decision  on  the  ap- 
peal In  that  case  is  conclusive  of  the  merits  of 
this  present  appeal.    Order  afi^med. 

CANTY,  J.  I  concur,  with  this  addition: 
That  it  was  not  intended,  by  the  former  opin- 
ion in  this  case,  to  bold  that  this  plaintiff  had 
an  absolute  right  to  control,  in  this  action, 
further  proceedings  as  to  the  alleged  fraudu- 
lent sale  of  the  corporate  assets  by  the  receiv- 
er, or  that  this  action  might  not  be  thwarted 
by  some  action  of  the  receiver  or  the  court  in 
the  receivership  proceedings.  At  the  time  of 
the  former  appeal,  I  was,  and  still  am,  of  the 
opinion  that  the  plaintiff  had  a  right  to  bring 
this  action  to  restrain  the  real  and  pretended 
purchasers  of  the  assets  from  the  receiver 
from  disposing  of  the  same,  pending  action  by 
the  receiver  or  the  court  in  the  receivership 
proceedings.  And  if,  by  such  action,  in  such 
in-o<recdings,  the  sale  was  disaffirmed,  the  In- 


junction in  this  action  might  be  made  perma- 
nent But  If  the  court,  m  those  proceedings, 
ratified  the  alleged  fraudulent  sale,  and  order- 
ed the  collection  of  the  purchase  price  of  the 
same,  the  plaintiff  could  not,  by  this  action, 
prevent  It;  and,  as  far  as  concerns  this  action, 
the  receiver,  who  Is  the  mere  officer  of  the 
court,  may  also,  without  any  order  of  the 
court,  proceed  to  ratify  the  sale  and  collect 
from  the  sureties  on  the  undertaking.  If  he 
is  to  be  prevented  from  doing  so.  It  must  be  by 
an  application  to  the  court  in  the  receivership 
proceedings,  and  not  by  a  restraining  order 
in  this  action. 


CORNMAN  V.  BIDIiE  et  aL 
(Supreme  Court  of  Minnesota.     June  S,  1896.) 
Obstkcction  to  Exbqotion  Sale— What  Oossti- 

TUTES. 

After  the  rendition  and  docketing  of  a 
judgment  against  a  debtor  in  whose  name  the 
title  to  certain  land  stood  of  record,  he  executed 
a  conveyance  of  the  property,  in  which  he 
"fraudulentiy"  recited  that  he  merely  held  the 
title  in  trust  for  the  grantee,  who  had  always 
been  the  beneficial  owner  of  the  premises. 
Held,  that  this  recital  did  not  constitute  an  ap- 
parent obstruction  to  the  enforcement  of  the 
judgment  lien,  for  the  removal  of  which  the 
judgment  creditor  could  maintain  an  action. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Seagrave  Smith,  Judge. 

Action  by  Charles  A.  Comman  against 
Charles  K.  Sidle  and  another.  From  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

John  H.  Long  (M.  H.  Bautelle,  of  counsel), 
for  appelhint.  GllfiUan,  Wlllard  &  Wlllard, 
for  respondents. 

MITCHELL,  J.  The  allegations  of  the 
complaint  are  that  on  the  25th  of  February, 
1885,  the  plaintiff  obtained  and  docketed  In 
Hennepin  county  a  judgment  against  the 
defendant  Sidle,  which  is  still  unpaid,  and 
upon  which  execution  had  been  Issued  and 
returned  unsatisfied;  that  at  the  date  of 
the  rendition  and  docketing  of  the  judgment 
Sidle  owned  certain  real  estate  In  Hennepin 
county,  the  absolute  title  to  which  stood  of 
record  in  bis  name;  that  thereafter,  with 
Intent  to  hinder,  delay,  and  defraud  the 
plaintiff,  be  executed  to  the  defendant  bank, 
and  placed  on  record,  a  conveyance  of  this 
land,  in  which  it  was  fraudulently  recited 
that  he  had  at  all  times  held  the  title  to  the 
premises  In  trust  for  the  bank,  that  the 
bank  had  paid  the  consideration  therefor, 
and  had  at  all  times  been  the  beneficial 
owner  thereof;  that  the  bank,  in  accepting 
the  deed,  was  cognizant  of  and  participated 
In  the  fraudulent  design  of  Sidle;  that  the 
bank  subsequently  conveyed  to  defendant 
Hunt;  that  the  bank,  while  It  held  under 
the  Sidle  deed,  and  Hunt  since  obtaining 
the  deed  from  the  bank,  claimed  tlUe  to 
the  land  free  of  any  lien  of  plaintiff's  Judg- 
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meat  The  relief  prayed  for  Is  that  the 
deed  from  Sidle  to  the  bank  be  adjudged 
fraudulent  as  against  plaintiff,  that  the  lien 
of  his  Judgement  be  adjudged  prior  and  par^ 
amount  to  any  claim  of  the  bank  or  Hunt, 
and  that  the  latter  be  adjudged  to  hold  the 
title  subject  to  the  lien  of  plaintiff's  judg- 
ment The  defendants  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state 
a  cause  of  action.  I'rom  an  order  sustain- 
ing the  demurrer  the  plaintiff  appealed. 

Plaintiff  does  not  and  could  not  claim 
that  he  is  entitled  to  have  these  deeds  set 
aside;  but  he  contends  that  this  fraudu- 
lent recital  in  the  deed  from  Sidle  to  the 
bank,  that  the  bank  had  always  been  the 
beneficial  owner  of  the  land,  and  that  Sidle 
merely  held  the  title  in  trust  for  it  amount- 
ed to  an  obstruction  calculated  to  impress 
doubt  and  apprehension  in  the  minds  of  pur- 
chasers, and  thus  prevent  them  from  bid- 
ding in  the  property,  and  therefore  that  he 
was  entitled  to  maintain  an  action  to  have 
the  obstruction  removed  before  selling  the 
land  on  execution,  in  order  that  it  may  real- 
ize an  adequate  price,  and  thus  facilitate 
and  effect  the  collection  of  bis  judgment 
There  is  no  doubt  of  the  right  of  a  creditor 
who  has  a  judgment  lien  on  land  to  main- 
tain an  action  to  remove  an  apparent  ob- 
struction to  the  seizure  and  sale  of  the  prop- 
erty on  execution.  The-  most  common  ex- 
amples of  such  obstructions  are  fraudulent 
conveyances  or  incumbrances  of  the  proper- 
ty prior  to  .the  docketing  of  the  judgment 
by  which  it  is  made  to  appear  that  the  judg- 
ment either  never  became  a  lien  on  the 
land,  or.  If  It  did,  that  it  was  subordiiiate  to 
some  other  lien.  An  obstruction.  In  the  le- 
gal sense  of  the  word,  which  will  entitle  a 
judgment  creditor  to  maintain  an  action  for 
its  removal,  does  not  include  everything 
which  the  debtor  or  some  one  else  may  say 
or  do  that  may  deter  bidders  at  the  sale. 
Any  such  rule  would  be  entirely  impractica- 
ble. If  once  adopted,  the  courts  would  be 
out  on  a  limitless  sea,  without  either  rudder 
or  compass.  If  this  alleged  fraudulent  re- 
cital of  certain  facts  had  not  been  contained 
in  this  deed,  it  would  not  be  claimed  that 
plaintiff  could  have  maintained  an  action  on 
the  ground  that  it  was  an  obstruction  to  his 
enforcing  the  lien  of  his  judgment  Bat 
this  recital  Is  no  operative  part  of  the  con- 
v^ance.  We  cannot  see  that  there  Is  any 
difference  In  principle  between  inserting 
such  a  statement  in  the  body  of  the  deed 
and  publishing  it  in  a  newspaper,  or  mak- 
ing an  affidavit  of  the  same  purport  or  mak- 
ing the  statement  orally  at  the  time  and 
place  of  sale.  Would  it  be  claimed  that 
any  of  these  acts  would  entitle  plaintiff  to 
maintain  an  action  like  the  present?  They 
are  acts  which  might  have  the  effect  of  de- 
terring biders,  but  they  are  not  obstructions 
to  the  sale,  within  the  meaning  of  the  law, 
for  the  ranoval  of  which  the  creditor  can 
maintain  an  action.    We  note  the  language 


of  Freem.  Ex'ns,  {  4SA,  cited  and  relied  on 
by  plaintiff's  counsel;  but  that  the  author 
did  not  use  the  term  "apparent  obstruc- 
tions" in  the  broad  sense  contended  for  is 
evident  from  the  cases  cited  In  support  of 
the  text  none  of  which  support  the  conten- 
tion of  counsel.  We  have  also  examined 
all  the  cases  cited  by  counsel,  and  in  every 
one  of  them  the  "obstruction"  was  of  the 
character  we  have  suggested.  The  only  two 
cases  which  have  even  the  semblance  ot 
supporting  counsel  are  Fowler  v.  McCart- 
ney, 27  Miss.  509,  and  Myers  v.  Hewitt  18 
Ohio,  448;  but  an  examination  of  the  facts 
wiU  show  that  neither  of  them  are  in  point 
In  view  of  the  statute  of  Mississippi  that 
the  lien  of  a  judgment  as  against  bona  fide 
purciiasers,  expired  in  five  years,  in  Fowla 
V.  McCartney  it  appeared  on  the  face  of  the 
records  that  the  plaintiff's  Judgment  lien  had 
expired  as  against  the  defendant  but  in  fact 
it  had  not  for  the  reason  that  the  convey- 
ance to  him  from  the  judgment  debtor  was 
not  bona  fide,  but  fraadulent  and  without 
consideration;  a  matter  which  rested  In  pals. 
In  Myers  v.  Hewitt  a  condition  of  things 
analogous  In  principle  had  arisen  under  a 
statute  of  Ohio  which  provided  that  where 
there  is  a  senior  judgment  and  no  levy  with- 
in a  year,  and  a  junior  judgment  and  a  levy 
within  a  year,  the  junior  Judgment  should 
hold  against  the  senior  judgment  The  ac- 
tion will  not  lie,  and  the  demnrrer  was 
properly  sustained.    Order  affirmed. 


VAN  DOREN  v.  WRIGHT  et  «!.' 
(Supreme  Court  of  Minnesota.     June  8.  189tt.) 
New  Trial— VBBDicr—SvFFiciESCT  o»  Kvidksci 

— INBTBDOTIOSS. 

1.  UtU,  that  the  evidence  was  sufficient  to 
Justify  the  verdict 

2.  A  court  might  be  justified,  in  the  exer- 
cise of  its  discretion,  in  granting  a  second  trial, 
on  the  ground  tliat  the  verdict  was  against  the 
evidence,  when  it  wooid  not  be  justified  in 
granting  a  third  or  subsequent  trial  on  the  lame 
ground. 

8.  Where  there  have  been  foar  succcssiTe 
verdicts  in  favor  of  the  same  party,  three  of 
which  had  been  set  aside  on  the  ground  that 
they  were  not  justified  by  the  evidence,  it  would 
be  an  abuse  of  discretion  to  set  aside  the  fourth 
verdict  on  the  same  ground,  provided  it  was 
fairly  justified  by  the  evidence. 

4.  It  is  prejudicial  error  to  submit  a  oae 
to  the  jury  upon  a  point  upon  which  there  it 
no  evidence. 
(SyilabuB  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Charles  B.  Elliott,  Judge. 

Action  by  James  K.  Van  Doren  against  J. 
A.  Wright  and  another.  There  was  a  verdict 
for  plaintiff,  and  from  an  order  setting  aside 
the  verdict,  and  granting  a  new  trial,  plain- 
tiff appeals.    Afilrmed. 

Francis  Bergstrom  and  Fred  W.  Reed,  fw 
appelhut  Wilson  &  Van  DerUp.  for  re- 
spondents. 

1  Rehearing  denlfdied  by  LaOOQlC 


Mina) 


KWIKG  V.  CLARK. 


MITCHELL,  J.  This  action  waa  bi'ongbt 
to  recover  the  ralne  of  merchandise  sold  by 
plaintiff  and  delivered  to  third  parties  npon 
the  order  of  defendant  and  his  promise  to  pay 
for  it,  the  order  and  promise  being  made  in 
bis  behalf  by  his  agent  and  brother,  S.  H. 
Wright.  The  case  was  here  on  a  former  ap- 
peal. 54  Minn.  455,  56  N.  W.  51.  It  has 
been  tried  four  times,  each  trial  resulting  in 
a  verdict  for  the  plaintiff,  and  in  each  In- 
stance the  verdict  has  been  set  aside.  This 
appeal  Is  from  an  order  setting  aside  the 
▼erdict,  and  granting  still  another  trial,  on 
the  gronnd  that  the  verdict  was  not  justified 
by  the  evidence. 

There  has  never  been  any  question  but  that 
the  goods  were  delivered,  that  they  were  of 
the  value  alleged,  and  have  not  been  paid  for. 
The  defmsee  have  been— First,  that  defend- 
ant's brother  bad  no  authority  to  order  goods 
delivered  to  these  parties  on  defendant's  cred- 
it; and,  second,  that  the  brother  only  ordered 
goods  delivered  to  the  amount  and  value  of 
fJ5.  There  was  ample  evidence  to  Justify  the 
jury  in  finding  that  the  goods  were  delivered 
on  the  order  of  defendant's  brother,  assuming 
to  act  as  bis  agent,  and  that  there  was  no  such 
limit  on  the  amount  to  be  delivered  as  claimed 
by  the  defendant  It  appears  that  the  court 
granted  a  new  trial  exclusively  on  the  ground 
that  there  was  not  sufflclent  evidence  to  show 
that  S.  H.  Wright  had  authority  to  order 
goods  to  be  delivered  on  defendant's  credit, 
at  least  not  in  excess  of  |25.  And  from  the 
Judge's  memorandum  he  seems  to  have  ar- 
rived at  this  conclusion,  not  so  much  on  his 
own  todgmeot,  as  from  the  fact  that  this 
court,  on  the  former  appeal,  said  that  the 
evidence  tben  before  us  was  Insufficient  to 
show  S.  H.  Wright's  general  agency,  and 
that,  in  tho  optnlou  of  the  Judge,  the  addl- 
tlonul  evidence  Introduced  en  the  last  trial 
added  nothing  to  the  strength  of  plaintiff's 
case  In  that  respect. 

On  this  last  proposition  we  are  compelled 
to  differ  from  the  learned  trial  Judge.  On 
the  last  trial  there  was  a  large  amount  of 
evidence,  almost  entirely  lacking  on  the  for- 
mer trial,  tending  to  show  that  defendant  had, 
by  his  previous  course  of  conduct,  clothed  his 
brother  with  apparent,  if  not  actiial,  author- 
ity, as  Ills  general  agent,  to  order  goods  in 
his  name  and  on  his  credit.  This  additional 
evidence  tende<I,  not  only  to  prove  apparent 
authority,  but  also  to  con*oborate  other  evi- 
dence of  actual  authority.  While,  in  our  Judg- 
ment, the  evidence  was  ample  to  Justify  the 
verdict,  yet,  under  the  familiar  rule  of  Hicks 
r.  Stone,  13  Minn.  434  (Gil.  398),  the  pre- 
ponderance was  not  so  manifestly  and  pal- 
pably in  favor  of  the  verdict  that  we  would  be 
Justified  in  holding  that  the  court  abused  Its 
discretion  In  granting  a  new  trial,  provided 
there  had  been  but  one  trial  of  the  case.  But 
there  Is  a  limit  to  this  rule,  and  there  must 
be  an  end  of  litigation.  A  court  may  be  Jus- 
tified In  granting  one  now  trial,  when  it  would 
have  no  right  to  set  aside  several  successive 


verdicts,  especially  if  all  were  in  favor  of  the 
same  party.  It  would  certainly  be  error,  after 
four  trials,  and  four  successive  verdicts  in  favor 
of  a  party,  to  set  aside  the  verdict,  as  being 
against  the  evidence,  provided  there  Is  suffi- 
cient evidence  to  fairly  Justify  IL  Of  course, 
this  rule  would  not  apply,  if  prejudicial  er- 
rors of  law  occurred  during  the  trial,  which 
were  duly  excepted  to,  and  urged  as  a  ground 
for  a  new  trial.  Uafortunately,  this  is  the 
condition  of  this  case. 

The  court  instructed  the  Jury  that  If,  after 
considering  all  the  evidence  In  the  case,  they 
believed  "that  defendant  instructed  his  broth- 
er to  take  Dobson  and  Calloway  Into  plain- 
tiff's store  at  Herman  at  the  time  in  question, 
and  tell  him  to  let  these  boys  have  what 
goods  they  wanted  from  time  to  time,  and 
charge  them  to  him,"  etc.,  then  their  verdict  ' 
must  be  for  the  plaintiff  for  the  full  value 
of  the  goods  so  sold.  There  was  not  a  particle 
of  evidence  tliat  the  defendant  ever  gave  his 
brother  any  such  instruction,  and  the  court 
had  previously  in  substance  so  stated  to  the 
Jury.  How  counsel  came  to  ask  for,  and  the 
court  to  give,  such  an  Instruction,  it  is  dif- 
ficult to  understand.  To  thus  submit  the  case 
to  the  Jury  upon  a  point  upon  which  there  was 
no  evidence  was  clearly  calculated  to  mis- 
lead them,  and  was  prejudicial  error,  which 
entitled  the  defendant  to  a  new  trial.  The 
fact  that  the  court  may  have  granted  It  upon 
another  and  untenable  ground  Is  Immaterial. 
One  of  the  grounds  upon  which  a  new  trial 
was  asked  for  was  errors  of  law  occurring 
at  the  trial  and  duly  excepted  to.  Order  af- 
firmed. 


EWING  V.  CLARK  et  aL 

(Supreme  Court  of  Minnesota.     June  8,  1896.) 

Deed — Canobllation  fok  Frads — Tbotts — Bh- 
fohcsmbnt. 

1.  HeM,  that  the  evidence  jnatified,  if  not 
required,  a  findinr  that  a  conveyance  from  a 
son  to  his  father,  m  tmrt  for  the  benefit  of  the 
grantor  and  his  heirs,  was  improvident,  uncou- 
scionable,  and  secured  by  undue  influence,  and 
for  that  reason  ought  to  be  set  aside. 

2.  Held,  also,  that  althonsh  the  deed  was 
executed  over  32  years  ago,  yet  the  parties  hav- 
ing, about  two  years  thereafter,  terminated  the 
trust,  and  the  grantee  and  trustee  having  done 
what  it  was  his  duty  to  do,  and  what  equity 
would  have  compelled  him  to  do,  viz.  reconvey 
the  property  to  the  grantor,  the  cestni  que  trust 
under  the  deed  hsis  no  equity  which  entitles 
him  to  have  the  trust  upheld  and  enforced. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  £jgan.  Judge. 

Action  by  George  W.  Ewing  agalnait  John 
Clark  and  another.  The  court  found  for  de- 
fendants, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Afflrmed. 

John  B.  &  E.  P.  Sanborn,  for  appellant. 
Stevens,  O'Brien,  Cole  &  Albrecht,  for  re- 
spondents. 
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MITCHELL,  J.  Tbis  case  invc^Tes  the 
same  deed  of  trust  wbich  was  considered  in 
Ewing  T.  Warner,  47  Minn.  446,  50  N.  W. 
603,  and  also  In  Bwlng  y.  Jones,  130  Ind.  24S, 
29  N.  E.  1057,  and  in  iGlwlng  t.  Shannahan, 
113  Mo.  18S,  20  S.  W.  1065,  in  all  of  which 
the  courts  arrived  at  the  same  conclusion,  to 
wit,  that  the  deed  in  question  created  a  yalld 
trust,  in  favor  of  the  heirs  of  the  grantor, 
which  could  not  be  destroyed,  either  by  revo- 
cation by  the  grantor,  or  by  the  deed  of  recon- 
veyance by  the  trustee  to  the  grantor,  made, 
not  in  execntlon  of  the  trust,  but  for  the  pur- 
pose of  terminating  and  destroying  it  In 
Ewing  V.  Warner  defendants'  counsel  really 
admitted  that  the  deed  created  a  valid  trust, 
but  contended  that,  under  the  facts,  the 
grantor  and  the  trustee  tiad  the  power  to  ter- 
minate It  Hence,  If  the  question  was  ma- 
terial, we  would  not  feel  bound,  by  that  deci- 
sion, to  b<dd  that  the  deed  created  a  valid 
trust  It  will  be  observed,  however,  that  In 
the  cases  cited  the  supreme  courts  of  Indiana 
and  Missouri  so  held  where  the  question  ap- 
pears to  have  been  contested.  But  In  all  these 
cases  the  defendants  rested  exclusively  upon 
the  terms  of  the  deed  of  trust  and  the  deed 
of  reconveyance,  but  here  the  defendant 
claims  that  the  deed  of  trust  was  unconscion- 
able, and  procured  by  fraud  and  undue  in- 
fluence on  part  of  the  grantee  or  trustee,  and 
Introduced  evidence  to  establish  that  fact 
The  deed  of  trust  was  executed  in  Decemtter, 
1863,  and  the  deed  of  reconveyance,  by  which 
the  parties  assumed  to  terminate  the  trust 
was  executed  in  March,  1866.  The  deed  of 
trust  Included  about  $50,000  worth  of  prop- 
erty, which  the  grantor  had  Inherited  from  an 
uncle,  and  which  was  all  the  property  be 
owned.  The  parties  were  father  and  son. 
The  son  was  a  young  man,  between  22  and 
23  years  of  age,  without  business  experience 
or  knowledge,  intemperate  in  his  habits,  and 
easily  Influenced  by  others.  He  Iiad  neither 
wife  nor  children,  and  hence  was  without  any 
heirs  for  whom  he  might  be  presumed  de- 
sirous to  make  provision.  His  father  was  a 
man  of  large  wealth  and  force  of  character, 
and  of  Btrcmg  will,  and  had  commanding  In- 
fluence over  his  son.  The  conveyance  was 
made  for  the  nominal  consideration  of  $600, 
but  no  consideration  was  In  fact  paid. 

The  evidence  tends  strongly  to  prove  that 
the  son  bad  no  disinterested  or  Independent 
advice,  and  that  the  deed  was  prepared  and 
executed  In  the  father's  office.  There  was 
also  evidence  that  the  son  stated  that  the 
conveyance  was  executed  as  a  matter  of  con- 
venience, to  enable  the  father  to  transact  his 
business  during  his  absence  in  California,  and 
with  the  understanding  that  In  case  he  re- 
turned, and  desired  a  reconveyance,  his  father 
was  to  make  It,  and  ttiat,  when  these  state- 
ments were  communicated  to  the  father,  he 
did  not  deny  their  truth.  Of  course,  tills  was 
inadmissible  for  the  purpose  of  varying  the 
terms  of  the  deed,  but  It  was  comi>etent  as 
tending  to  prove  one  ot  the  influences  which 


may  have  been  brought  to  bear  on  the  Bcn  to 
induce  him  to  execute  the  deed.  The  UnproTi- 
dent  terms  of  the  deed  Itself  are  very  signifi- 
cant Here  was  this  boy,  without  either  wife 
or  children,  and  no  certainty  that  be  ever 
would  have  any,  conveying  away  this  lai^e 
amount  of  property,— all  he  liad, — giving  to 
the  grantee,  as  trustee,  practically  unlimited 
control  of  1^  to  manage,  sell,  and  r^nvest  as 
he  saw  fit,  and  without  any  provision  for  the 
benefit  of  the  grantor,  except  that,  out  of  the 
Income  and  profit,  the  trustee  might  expend 
such  reasonable  sum  as  the  trustee  deemed 
sufficient  for  the  maintenance  of  the  grantor. 
Moreover,  this  deed  contained  no  power  of 
revocation,  which,  In  the  case  of  a  voluntary 
settlement  In  trust.  Is  viewed  as  a  circum- 
stance of  suspicion;  and.  In  snch  a  case,  veiy 
slight  evidence  of  mistake,  misapprehension, 
or  misunderstanding  on  part  of  the  settlor 
will  be  laid  hold  of  to  set  aside  the  deed.  1 
Perry,  Trusts,  i  104. 

The  way  in  which  courts  of  equity  scruti- 
nize and  deal  with  transactions  of  this  nature 
is  too  familiar  law  to  require  discussion. 
That  equity,  so  far  from  enforcing  tills  deed 
to  the  father,  would  have,  on  the  son's  suit, 
set  It  aside  as  improvident  and  unconscion- 
able, seems  to  us  clear,  under  all  the  authori- 
ties. Had  the  trust  continued  to  have  been 
administered  up  to  this  time,  a  court  might 
have  been  Justified  In  refusing  to  set  aside 
the  deed.  Certainly,  under  snch  circumstan- 
ces, and  after  such  a  lapse  of  time,  the  evi- 
dence ought  to  be  clear  and  strong  to  Justif}- 
setting  it  aside.  But  over  30  years  ago,  and 
within  a  little  over  2  years  after  the  trust  was 
created,  the  parties  terminated  it  so  far  as 
they  could  do  so,  and  the  father  voluntarlty 
did  what  he  ought  to  have  done,  and  wliat 
any  court  would  have  compelled  him  to  da 
viz.  reconvey  the  property.  Under  these  cir- 
cumstances, the  plaintiff,  who,  being  the  sole 
heir  of  the  grantor,  claims  as  cestui  que  trust 
under  the  deed,  has  no  equity  which  entitles 
him  to  have  the  trust  upheld  and  enforced. 
It  Is  immaterial  that  he  was  not  guilty  of  any 
wrongdoing.  He  is  not  an  innocent  purchaser 
for  value;  and  it  Is  well  settled  that  the  fraud 
or  undue  Influence  need  not  proceed  from  the 
recipient  of  the  donor's  boimty,  but  It  is 
equally  fatal  to  the  validity  of  the  gift  that 
such  fraud  or  undue  infiuence  was  practiced 
or  exerted  by  a  third  person,  as,  for  instance, 
by  the  trustee.  When  this  deed  of  trust  came 
before  the  supreme  court  of  Indiana,  In  a  sec- 
ond case,  in  which  It  was  assailed  on  the 
same  ground  as  in  this  case,  that  court,  upon 
substantially  the  same  evidence  as  la  before 
us  now,  arrived  at  the  same  conclusion  at 
which  we  have  arrived,  expressed  In  a  very 
able  and  exhaustive  opinion  by  the  same 
eminent  Jurist,  Chief  Justice  Elliott,  who  de- 
livered the  opinion  in  the  first  case.  Bwlng 
V.  Wilson,  132  Ind  223.  31  N.  E.  64. 

This  really  disposes  of  all  the  points  raised 
by  the  assignments  ^f  error  that  are  entitled 
to  any  special  consideration.    Possibly  bodki 
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of  the  findings  of  fact  are  in  certain  i>articu- 
lars  stronger  than  tiie  evidence  justified,  bat 
the  essential  findings  necessary  to  support  a 
Judgment  In  favor  of  the  defendants  are 
abundantly  justified  by  tbe  e-vidence.  We  do 
not  think  that  the  court  committed  any  error 
In  the  admission  of  erldence.  Great  latitude 
Is  permissible,  In  a  casf  of  this  kind,  in  in- 
qolrlng  into  the  condition  and  character  of 
the  parties,  and  aU  other  circumstances  haT> 
ing  any  logical  tendency  to  throw  light  upon 
the  probable  Influences  which  Induced  the 
execution  of  the  deed  in  question.  This  is  es- 
pecially true  where,  as  In  this  case,  both  par- 
ties to  the  conveyance  are  dead.  Order  af- 
firmed. 


BDMUNDSON  v.  INDEPENDENT 
SCHOOL  DIST.  OP  JACK- 
SON et  al. 
(Supreme  Court  of  Iowa.     May  29,  1806.) 
ScBooi.  DisTRioT— Limit  or  IxnEBTSDKSss — Juna- 

MBNT— COLLATEHV'    ATTACK. 

L  That  the  affirmance  of  a  judgment 
against  a  school  district  was  bad  by  reason  of 
collusion  of  the  parties  does  not  justify  a  col- 
lateral attack  of  the  judgment,  the  remedy  be- 
ing by  timely  proceeding  to  set  aside  the  order 
of  aflirmance. 

2.  The  obtaining  a  judgment  against  a 
school  district  Is  not  the  creation  of  a  debt 
against  it  within  Const  art.  11,  f  3.  fixing  its 
limit  of  indebtedness. 

3.  A  judgment  obtained  against  a  school 
district  after  trial  and  determination  of  the 
right  to  recover  cannot,  on  mandamus  proceed- 
ings to  compel  levy  of  tax  to  pay  it,  be  attacked 
on  the  ground  that  the  creation  of  the  indebt- 
edness for  which  the  judgment  was  obtained 
was  in  violation  of  Const,  art.  11,  }  3,  fixing 
the  limit  of  indebtedness  of  the  district;  at 
least  where  Uie  at>andonment  of  appeal  from 
the  judgment  by  the  officers  of  the  district  was 
not  collusive  for  the_purpose  of  avoiding  consid- 
eration of  the  question." 

Appeal  from  district  court,  Lyon  county; 
John  F.  Oliver,  Judge. 

Action  of  mandamus  to  compel  the  defend- 
ants, as  ofllcers  of  the  school  districts  named 
to  levy  a  tax  to  satisfy  a  judgment  in  favor 
of  plaintltr  against  the  independent  school  dis- 
tricts of  Riverside,  rendered  on  the  4th  day 
of  August,  1885.  The  defendants  pleaded  that 
plaintiff's  Judgment  was  obtained  by  fraud 
and  collusion  with  the  officers  of  the  school 
district,  and  that  it  is  in  excess  of  the  consti- 
tutional limit  of  indebtedness  which  munic- 
ipal corporations  may  Incur.  The  case  was 
tried  to  the  court,  resulting  In  a  Judgement 
and  order  for  plaintiff  as  prayed.  Defendants 
appeal.    Affirmed. 

McMillan  &  Dunlap,  for  appellants.  B.  C. 
Roach,  for  appeilea 

DEEMER,  J.  In  the  spring  of  the  year 
1872  the  independent  district  of  Riverside,  in 
Lyon  county,  was  organized  as  a  school  dis- 
trict and  continued  as  such  until  the  spring  of 
1885,  whoi  the  Independent  school  district  of 
Allison  and  the  independent  school  district 


of  Jackson  were  carved  out  of  the  territory 
theretofore  known  as  the  Riverside  district. 
The  affairs  of  the  school  district  of  Riverside 
were  very  corruptly,  extravagantly,  and  per- 
niciously managed.  At  the  time  plaintiff  re- 
covered the  judgment  hereinafter  referred  to, 
the  assessed  valuation  of  all  property  within 
the  district  was  (84,298,  and  the  amount  of 
the  outstanding  indebtedness  against  it  was 
$50,000.  The  largest  amount  of  indebtedness 
it  could  legally  Incur  under  the  constitutional 
limitation  was  $4,214.  In  the  year  1882,  and 
for  some  time  prior  thereto,  one  Slmrtvedt 
was  the  owner  of  certain  real  estate  situate 
within  the  school  district  of  Riverside.  Tax- 
es were  levied  and  assessed  against  the  prop- 
erty, which  he  neglected  and  refused  to  pay,, 
and  his  land  was  sold  for  taxes.  MlUer  and 
Thompson,  and  plaintiff,  Edmundson,  pur- 
chased the  land  at  tax  sale,  and  at  or  about 
the  time  of  the  expiration  of  the  period  of 
redemption  were  proceeding  to  obtain  a  treas- 
urer's deed  for  the  land.  Sluutvedt  thereup- 
on brought  suit  against  the  school  district, 
the  purchasers  at  the  tax  sale,  the  county  of 
Lyon,  and  the  then  treasurer  thereof,  to  en- 
join and  restrain  the  execution  of  the  tax 
deed.  Edmundson  and  Miller  and  Thompson 
appeared  and  filed  an  answer  and  cross  bill 
against  their  co-defendant,  the  school  dis- 
trict The  suit  was  based  upon  the  clahn 
that  the  taxes  were  excessive  and  illegal,  and 
tlut  they  were  levied  to  pay  a  debt  In  excess 
of  the  constitutional  limitation  of  5  per  cent, 
on  the  assessed  valuation  of  the  property 
within  the  district  The  independent  district 
affirmed  the  validity  of  the  tax  and  of  the 
indebtedness.  The  defendant  Edmundson  al- 
so affirmed  the  validity  of  the  tax  and  of  the 
indebtedness,  and  asked  to  have  the  amount 
he  paid  at  tax  sale  made  a  lien  upon  the  land. 
He  further  pleaded  that  the  Indebtedness  for 
which  the  levies  were  made  was  in  the  form 
of  negotiable  bonds,  which  were  in  the  hands 
of  Innocent  purchasers.  In  his  cross  bill 
against  the  school  district  he  pleaded  the  sale 
of  the  land  to  him  under  levies  made  by  the 
district,  the  payment  of  large  sums  by  him 
at  the  sales,  and  prayed  that,  in  the  event  it 
should  be  held  the  taxes  were  not  a  lieu  upon 
the  Sitartvedt  land,  he  should  have  judgment 
against  the  Independent  district  for  all  sums 
which  were  held  to  be  illegal,  and  not  a  lien 
upon  the  land  as  for  money  had  and  receiv- 
ed. The  Independent  district,  in  Its  answer 
to  the  cross  bill,  denied  all  liability  to  Ed- 
mtmdson.  It  will  thus  be  seen  that  the  valid- 
ity of  the  tax  assessed  against  the  land  of 
Skartvedt  was  in  issue  lietween  all  the  par- 
ties. Upon  a  trial  of  the  case  upon  the  is- 
sues thus  Joined  the  court  found  that  the 
taxes  were  not  a  lien  upon  the  land,  and  en- 
joined and  restrained  the  collection  thereof. 
It  also  granted  the  Injunction  against  the 
treasurer  of  the  county,  and  gave  Edmundson 
a  Judgment  for  the  sums  he  paid  at  the  tax 
sales,  amoimtlng  in  all  to  the  sum  of  $220.18. 
This  judgment  and  decree  was  rendered  on 
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the  14th  day  of  Augnst,  1886.  The  case  at 
bar  Is  an  action  of  mandamns  to  compel  the 
officers  of  the  two  school  districts  named  to 
levy  and  collect  a  tax  for  the  satisfaction  of 
the  Judgment  obtained  by  Edmundaon  In  the 
prior  proceedings.  The  defendants'  answer 
to  the  petition  filed  in  this  case  pleaded  that 
plaintiff's  Judgment  was  obtained  through 
fraud  and  collusion  with  the  board  of  di- 
rectors of  the  UlTerslde  district;  and  they 
farther  pleaded  that  the  Judgment  was  ren- 
dered In  violation  of  law  and  the  constitotion 
of  the  state,  which  was  well  known  to  the 
plaintiff  and  the  officers  of  the  school  dis- 
trict, but  that  they  wrongfully  and  fraudu- 
lently entered  into  a  coUusiye  agreement  by 
which  all  knowledge  thereof  was  kept  from 
this  court,  to  which  an  appeal  of  the  original 
case  was  taken  for  the  purpose  of  evading  the 
constitution  and  the  laws  of  the  state;  and 
that  in  pursuance  of  said  fraudulent  agree- 
ment the  appeal  of  the  school  district  taken 
in  the  original  case  was  dismissed.  The  case 
went  to  trial  on  these  Issues  with  the  result 
already  stated. 

The  following  stipulations  and  agreements 
were  entered  Into  between  the  parties  at  the 
commencement  of  the  trial  In  the  lower  court: 
"It  Is  admitted  of  record  that  the  independ- 
ent district  of  Jackson  and  the  independent 
district  of  Allison  now  compose  the  territory 
formerly  composing  the  old  Independent  dis- 
trict of  Riverside,  the  defendant  in  the  Judg- 
ment of  J.  D.  Edmundaon  against  the  inde- 
pendent district  of  Riversida  It  is  admitted 
that  the  Independent  district  of  Allison  and 
the  independent  district  of  Jaclison  were  or- 
ganized In  the  spring  of  1885  out  of  the  old 
Independent  district  of  Riverside.  It  la  agreed 
as  part  of  the  testimony  In  said  case  that  tf 
any  indebtedness  of  the  old  Independent  dis- 
trict of  Riverside  for  which  the  defendant  dis- 
tricts herein  are  liable,  the  said  independent 
district  of  Allison  is  liable  for  two-thirds 
thereof  and  the  independent  district  of  Jack- 
son one-third  thereof."  Now,  while  the  de- 
fendants in  this  case  have  pleaded  that  the 
Judgment  procured  by  plaintiff  in  the  original 
case  was  obtained  by  fraud  and  collusion,  yet 
the  evidence  does  not  bear  out  their  plea,  and 
it  Is  not  relied  upon  here.  It  appears,  how- 
ever, that  an  appeal  was  taken  from  the  orig- 
inal Judgment  and  decree  to  this  court,  and 
that  this  appeal  was  dismissed  on  motion  of 
the  plaintiff  therein  on  the  11th  day  of  Janu- 
ary, 1887.  The  real  contention  Is  that  plain- 
tiff herein  and  the  officers  of  the  school  dis- 
trict of  Riverside  conspired  and  colluded  to- 
gether to  secure  the  dismissal  of  the  appeal, 
and  that  the  appeal  was  dismissed  and  the 
Judgment  affirmed  because  of  their  corrupt 
agreement 

There  are  but  two  questions  of  law  pre- 
sented by  counsel  on  this  appeal.  The  first 
is,  can  plaintiff's  Judgment  be  impeached  in 
this  proceeding  t^  reason  of  the  alleged 
fraud  In  procuring  the  affirmance  of  the  de- 
cree In  this  coui-t?    And  the  second  is,  can 


the  Judgment  be  Impeached  because  of  the 
fact  tliat  at  the  time  it  was  obtained  the 
school  district  was  in  debt  largely  In  excess 
of  the  constitutional  limit?  A  third  goes- 
tion  In  the  case  is  one  of  fact,  and  It  relates 
to  the  sufficiency  of  the  evidence  to  establiali 
the  alleged  fraud  and  coUnsion.  We  have 
seen  that  there  is  no  claim  that  the  <»lsinai 
Judgment  and  decree  were  obtained  through 
fraud.  There  seems  to  liave  been  a  deter- 
mined and  vigorous  contest  over  the  ques- 
tions presented  which  finally  resulted  In  the 
Judgment  and  decree  referred  to.  The  at- 
torneys for  the  school  district  almost  im- 
mediately gave  notice  of  appeaL  Some  time 
after  the  appeal  was  taken  a  motion  to  dis- 
miss was  filed  by  Blcaitvedt.  This  motion 
was  sustained.  Within  five  or  six  weeks 
after  the  ruling  on  this  motion  the  attorneys 
for  the  school  district  learned  of  the  affirm- 
ance, and  they  thereupon  filed  a  motion  to 
set  aside  the  order.  This  motion  was  also 
sustained,  and  they  were  given  leave  to  file 
an  abstract.  Appellants  did  not  then  file 
their  abstract,  and  appellee  (Sicartvedt)  again 
moved  to  dismiss  the  appeal,  and  his  second 
motion  was  sustained.  As  we  understand 
It,  tills  motion  was  sustained  on  the  theory 
that  the  appeal  was  not  authorized  by  the 
officers  of  the  school  district  Within  a  few 
we^s  after  the  final  order  was  made,  ap- 
pellants' counsel  received  notice  thereof,  and 
they  thereupon  consulted  with  the  officers 
of  the  school  district  and  learned  that  they 
did  not  desire  to  prosecute  the  appeaL  After 
receiving  this  information,  they  made  no  fur- 
ther efforts  to  reinstate  the  case.  There  is 
no  evidence  whatever  that  Edmundson  had 
anyttiing  to  do  with  the  proceedipt^s  In  this 
court  On  the  contrary,  it  affirmatively  ap- 
pears that  neither  he  nor  his  attorney  bad 
anything  to  do  with  procuring  the  affirmance 
of  the  judgment  It  was  affirmed  before  ei- 
ther of  them  knew  that  any  steps  were  being 
taken  in  that  direction.  The  proceedings 
were  all  had  without  reference  to  Kdmund- 
son  or  his  attorney.  It  seems  to  us  quite 
clear  that  there  is  not  sufficient  evidence  of 
fraud  or  collusion  to  Justify  a  court  in  set- 
ting aside  the  order  of  affirmance.  But  if  it 
should  be  conceded  that  the  evidence  is  suf- 
ficient It  docs  not  follow  that  this  defense  ',a 
available  in  this  case. 

Both  the  district  and  this  court  had  Juris- 
diction of  the  parties  and  the  subject-mat- 
ter. The  affirmance  of  the  Judgment,  even  if 
had  by  reason  of  collusion  between  the  par- 
ties, would  not  be  void,  unless  made  to  avoid 
the  constitutional  provision.  Such  fact  If 
established,  would  be  good  ground  for  time- 
ly proceedings  in  this  court  to  set  the  order 
of  affirmance  aside,  but  would  not  Justify  a 
collateral  attack  upon  the  Judgment  More- 
over, if  It  did  afford  ground  for  relief,  the 
appellants  were  required  to  act  with  reason- 
able promptness.  They  could  not  sit  idly 
by,  and  wait  for  years,  and  imtil  the  plain- 
tifl  attempted  to  enforce  his  Judgment  and 
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then  come  In  and  aak  that  it  be  set  aside.  It 
1b  a  time-honored  and  salutary  rule  that 
vthen  one  is  defrauded  by  the  conduct  or  act 
of  another  he  must,  within  a  reasonable  time 
after  the  discovery  of  the  fraud,  proceed  to 
have  the  matter  corrected.  If  he  does  not 
do  so,  he  is  held  to  have  acquiesced  therein. 
In  this  case  the  defendants  and  the  districts 
which  they  represent  Imew  of  the  alleged 
fraud  within  a  few  wedu  after  it  waa  con- 
summated, and  yet  took  no  steps  to  correct 
the  results  obtained  by  the  fraud  until  more 
than  nine  years  after  it  was  consummated. 
And  when  they  do  act  they  attempt  to  ac- 
complish it  in  a  collateral  proceeding  by  in- 
terposisg  a  defense  to  the  enforcement  of  the 
judgment  As  we  have  already  said,  the 
Judgment  was  In  no  event  void.  At  most,  it 
was  simply  voidable;  and  it  is  elementary 
that  such  a  judgment  cannot  be  collaterally 
attacked.  The  case  of  Independent  Dist.  of 
Bock  BapidB  *.  Miller  (Iowa)  61  N.  W.  37e» 
Is  in  some  respects  much  like  the  case  at 
bar.  Miller  and  Thompson,  the  defendants 
iB  that  case,  are  the  Miller  and  Thompson 
referred  to  in  the  earlier  part  of  this  opinion. 
2.  It  is  contended  that  the  judgment  in 
favor  of  Edmundson  is  void,  because  it  cre- 
ates an  indebtedness  against  the  school  dis- 
trict in  excess  of  the  limitation  fixed  by  the 
constitution  (section  3,  art.  11)  upon  the  in- 
debtedness of  munlciftal  and  political  corpo- 
rations. This  contention  Is  based  upon  the 
thought  that  the  obtaining  of  the  judgment 
was  the  creation  of  the  debt  Manifestly, 
this  Is  not  true.  The  judgment  is  simply  evi- 
dence— conclusive  evidence—of  a  pre-exist- 
ing debt,  which  had  been  created  prior  to  the 
time  the  court  rendering  it  was  caUed  upon 
to  act  If  the  indebtedness  which  had  pre- 
Tiously  been  created  was  in  excess  of  the 
constitutional  limit  this  was  a  matter  which 
the  defendants  should  have  pleaded  in  de- 
fense to  the  action  brought  to  recover  the 
amount  due.  The  constitutional  provision  la 
not  self-executing  or  self-enforcing.  It  is 
purely  a  matter  of  defense  to  recovery  upon 
a  contract  which  creates  a  debt  in  excess  of 
the  limitation  provided;  and  if  not  inter- 
posed at  the  proper  time,  and  in  a  legal  man- 
ner, it  Is  waived.  We  do  not  mean  to  hoM 
that  the  officers  of  such  a  corporation  may 
fraudulently  or  collusively  permit  judgments 
to  be  rendered  against  the  municipalities 
which  they  represent  which  will  be  conclu- 
sive upon  the  corporation.  Nor  are  we  pre- 
pared to  hold  that  a  judgment  so  obtained 
cannot  be  successfully  assailed.  What  we 
do  say  Is  that  as  applied  to  the  facts  of  this 
case,  the  judgment  which  is  the  foundation 
of  this  suit  cannot  be  collaterally  attacked 
because  of  the  fact  that  the  indebtedness 
upon  which  It  is  founded  was  in  excess  of 
the  constitutional  limit.  It  appears  that  the 
question  as  to  the  validity  of  the  indebted- 
ness of  the  school  district,  of  the  levy  and 
assessment  to  pay  the  same,  of  the  sale  of 
fekarredt's  property,  and  of  the  right  of  Ed- 
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mundson  to  recover  were  involved  in  the 
original  suit  and  were  determined,  in  so  far 
as  the  issues  presented  in  this  case  are  con- 
cerned, by  the  judgment  and  decree  in  the 
original  case.  In  these  respects  the  case  dif- 
fers from  Kane  &  Co.  v.  Independent  School- 
Dist,  82  Iowa,  5,  47  N.  W.  107&  The  judg- 
ment is  therefore  not  void,  but,  according  to 
appellants'  contention,  simply  erroneous,  and 
the  only  way  to  correct  the  error  was  by  ap- 
peal. There  is  absolutely  no  evidence  that 
the  appeal  was  abandoned  by  the  officers  of 
the  school  district  for  the  purpose  of  avoid- 
ing the  constitutional  inhibition.  It  is,  then, 
simply  a  plain  case  of  an  erroneous,  as  dis- 
tinguished from  a  void,  judgment;  and  't 
is  well  settled  that  such  a  judgment  can  only 
be  corrected  by  appeal  or  some  other  direct 
proceeding.  Thompson  v.  McKeau,  43  Iowa, 
402;  Darrow  v.  Darrow,  Id.  411;  Moore  v. 
Jcffers,  53  Iowa,  202,  4  N.  W.  1084;  Perry  v. 
MlUer,  54  Iowa,  277,  5  N.  W.  727,  and  6  N. 
W.  302;  McCrillis  v.  Harrison  C!o.,  63  Iowa, 
592,  10  N.  W.  670;  Central  Iowa  Ry.  Co.  v. 
Piersol,  65  Iowa,  408,  22  N.  W.  048.  The 
case  of  Sioux  City  &  St  P.  R.  Co.  v.  Osceola 
Co.,  45  Iowa,  1G8,  is  in  line  with  what  we 
have  said  in  this  opinion  as  to  the  duty  of 
the  officers  of  the  corporation  to  make  de- 
fense; and  as  to  the  validity  of  the  judg- 
ment when  rendered.  Our  conclusions  also 
find  support  In  the  case  of  Thomas  v.  City 
of  Burili^gton,  60  Iowa,  140,  28  N.  W.  480,  and 
Sioux  City  V.  Weare,  59  Iowa,  95,  12  N.  W. 
786.  We  see  no  merit  in  either  of  the  de- 
feuses  interposed  by  the  defendants,  and  are 
fully  satisfied  with  the  order  made  by  the 
district  court     Affirmed. 


BTATB  V.  HAYBS. 
(Supreme  Court  of  Iowa.     May  27,  1896.) 

LlBOBNY   BT    FiNDIKO   AND    COSVBR8IOX  —  WHAT 

Constitutes— UBriNiTioK—KsowLBDOS 
OF  Owner — iNSTBcctiosa. 

1.  Code,  ^  3007,  provides  that  if  any  person 
come  by  fimlinB  into  the  possession  of  personal 
property  of  which  he  knows  the  owner,  «nd 
unlawfully  appropriates  the  same,  he  is  guilty 
of  larceny.  Held,  that  where  the  property  is 
80  marked  as  to  be  capable  of  identification, 
proof  of  the  possession  and  of  the  immediate 
subsequent  conversion  is  admissible  to  estab- 
lish the  corpus  delicti. 

2.  In  a  prosecution  under  Code,  §  3907,  pro- 
viding that  if  any  person  finds  personal  prop- 
erty of  which  he  knows  the  owner,  and  unlaw- 
fully appropriates  the  same,  he  is  Kuilty  of  lar- 
ceny, it  is  not  error  to  give  the  definition  of  lar- 
ceny generally  as  contained  in  section  3902,  as 
the  legislature  did  not  intend  by  the  enactment 
of  section  3907  to  create  a  distinct  crime,  but  to 
declare  a  rule  of  evidence,  which,  being  fulfill- 
ed, constitutes  the  crime  as  defined  in  the  lat- 
ter section,  and  particularly  as  there  was  evi- 
dence from  which 'the  jury  might  have  found 
defendant  cuilty  of  larceny  independent  of  said 
section  39()7. 

3.  To  convict  for  the  larceny  of  the  con- 
tents of  a  pocketbook  under  Code,  g  3907,  pro- 
viding that  if  a  person  find  personal  property 
of  which  be  knows  the  owner,  and  unlawfully 
appropriates  the  same,  he  is  guilty  of  larceny. 
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it  was  not  error  to  charge  that  defonthnit  was 
iruUty,  if,  at  the  time  he  came  into  possessioo 
of  the  pocketbook  and  its  contents,  he  knew, 
or  by  an  examination  of  the  papers  in  said  pock- 
etbook might  reasonably  have  known,  that  it 
I'olonged  to  a  certain  person.  Granger  and 
Robinson,  JJ..  dissenting. 

4.  Though  the  intent  to  steal  must  exist  at 
the  time  of  the  finding,  and  not  be  formed  sub- 
sequently to  the  taking,  it  was  not  error  to 
charge  that  the  jury  were  to  arrive  at  the  intent 
of  defendant  in  taking  the  property  from  his 
conduct  with  reference  thereto  at,  or  closely 
following,  the  taking  of  the  same,  where  de- 
fendant did  not  find  the  money  until  he  opened 
the  pocketbook. 

Appeal  from  district  court,  Jackson  coun- 
ty;  W.  F.  Brannan,  Judge. 

Defendant  was  convicted  of  the  crime  of 
larceny,  and  sentenced  to  Imprisonment  In 
the  penitentiary  for  the  term  of  10  months. 
To  reverse  tiie  judgment  of  the  district 
court,  he  prosecutes  this  appeal.     AfBrmed. 

D.  T.  Bauman,  for  appellant  Milton  Rem- 
ley,  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  Xh6  indictment  charges  the 
defendant  with  having  stolen  ^  certain  purse 
or  pocketbook,  and  the  contents  thereof,  con- 
sisting of  $68  In  money.  The  evidence  shows 
that  one  Henry  Wels  lost  a  pocketbook  con- 
taining some  $68  In  money,  three  receipts 
which  were  executed  In  his  name,  and  a 
trunk  key,  upon  the  street  In  front  of  a.  sa- 
loon In  the  town  of  Bellevue,  in  Jackson 
county,  Iowa,  on  the  afternoon  of  the  3d 
day  of  July,  1895;  that  defendant  found  the 
ixjcketbook  soon  after  it  had  been  lost,  took 
it  to  a  barn  near  the  saloon,  and,  after  hav- 
ing extracted  the  money  therefrom,  threw 
the  pocketbook  Into  a  manger,  where  it  was 
found  the  next  morning.  Defendant  con- 
cealed a  part  of  the  money  in  his  boot,  ex- 
pended some  of  it  for  liquor,  loaned  some  to 
his  friends,  and  paid  out  a  part  of  It  for  rent. 
In  the  evening  of  the  day  on  which  the  pock- 
etlKwk  was  lost,  defendant  admitted  that  he 
foimd  it,  and  told  where  it  would  be  found. 
It  was  discovered  by  a  brother  of  the  prose- 
cuting witness  at  the  place  where  the  de- 
fendant said  he  put  it,  but,  when  found,  It 
contained  nothing  but  tbe  receipts  and  the 
trunk  key.  The  pocketbook  contained  three 
compartments,  in  one  of  which  Weis  had  pla- 
ced tbe  receipts,  tbe  trunk  key,  and  a  |10 
bill,  in  another  some  paper  money,  and  in 
the  third  some  silver.  The  defendant  was, 
no  doubt,  convicted  under  section  3907  of  the 
Code,  which  is  as  follows:  "If  any  person 
come  by  finding  to  the  possession  of  any  per- 
sonal property  of  which  he  knows  the  owner, 
and  unlawfully  appropriate  the  same  or  any 
part  thereof  to  his  own  use  he  is  guilty  of 
larceny  and  shall  be  punished  accordingly." 

1.  His  first  contention  on  this  appeal  Is 
that  the  court  erred  in  admitting  evidence 
showing  the  defendant's  possession  of  the 
lost  property,  and  his  subsequent  conversion 
thereof,  for  the  reason  that  the  corpus  de- 
licti was  not  shown.  As  we  understand  the 
dalm,  it  is  based  upon  the  tbonght  that  there 


was  no  evidence  showing,  or  tending  to 
show,  that  the  defendant,  at  the  time  he 
found  the  property,  knew  who  the  owner  of 
it  was.  It  is  no  doubt  true  that  the  finder 
of  lost  goods,  which  have  no  maris  by  which 
the  owner  could  be  identified,  and  wbo  does 
not  know  to  whom  they  belong,  is  not  guilty 
of  larceny,  even  If  he  does  not  exercise  dili- 
gence to  discover  who  the  owner  of  tbe 
goods  may  be.  And  It  is  likewise  tme  that 
the  crime  must  consist  in  the  original  taking, 
and  not  in  a  subsequent  conversion.  But. 
where  the  property  is  so  marked  as  to  be 
capable  of  identification,  proofs  of  the  pos- 
session and  of  the  Immediate  subseiiuent 
conversion  is  admissible,  and  snch  proof  in 
Itself  tends  to  establish  the  corpus  delictL 
Allen  V.  State,  91  Ala.  19,  8  South.  660;  State 
V.  Weston,  9  Conn.  527;  Com.  v.  Titos.  116 
Mass.  42;  Ransom  v.  State,  22  Conn.  153- 
160;  State  v.  Reed,  8  Tex.  App.  40.  Tbe  on- 
ly distinction  made  between  theft  of  lost 
goods  and  theft  of  other  property  seems  to 
be  that,  at  the  time  of  finding,  not  only  must 
the  Intent  to  steal  exist,  but  the  finder  must 
know,  or  have  the  reasonable  means  of  know- 
ing or  ascertaining,  the  owner.  People  v. 
McGarren,  17  Wend.  460;  Griggs  v.  State.  08 
Ala.  425;  State  v.  CllfTord,  14  Nev.  72;  3 
Greenl.  Ev.  {  159;  Com.  v.  Titus,  supra. 
The  evidence  with  reference  to  the  felonious 
intent  of  the  defendant  in  taking  the  prop- 
erty was  ample.  On  the  question  as  to  his 
knowledge  of  the  ownership,  there  was  testi- 
mony tending  to  show  that  defendant  tu><l 
seen  the  pocketbook  In  tbe  possession  of 
Weis  just  prior  to  the  time  It  was  lost.  And 
it  further  appears  that  the  receipts  which 
were  In  the  purse  at  the  time  it  was  found 
by  defendant  clearly  and  unmistakably  iden- 
tified It  as  being  tbe  property  of  Weis.  De- 
fendant had  "the  reasonable  means  of  know- 
ing or  ascertaining,  by  these  receipts,  who 
the  owner  was,"  and,  according  to  the  in- 
structions of  the  court,  this  was  equivalent 
to  actual  knowledge. 

2.  Tbe  instructions  of  the  court  are  com- 
plained of.  The  sixth  defines  the  crime  of 
larceny  Independent  of  the  statute  before 
quoted.  It  is  insisted  that  this  was  error, 
because  not  applicable  to  the  case  made  by 
the  evidence.  There  Is  no  force  In  this  ob- 
jection. It  is  apparent  that  the  legislature 
did  not  intend  by  the  enactment  of  section 
3907  to  create  a  distinct  crime.  Section 
3902  defines  larceny  generally,  and  sectiwi 
3907  declares  a  rule  of  evidence,  which,  be- 
ing fulfilled,  constitutes  the  crime  as  defin- 
ed In  the  first  section.  The  indictment 
charges  the  crime  of  larceny  under  sectlcn 
3902,  and  it  was  proper.  If  not  necessary,  to 
define  the  offense  charged.  Moreover,  there 
was  evidence  from  which  the  jury  may  have 
found  the  defendant  guilty  of  larceny  Inde- 
pendent of  section  3907.  State  v.  Pratt,  20 
Iowa.  267;  People  v.  Bnelna,  81  Cal.  135,  22 
Pac.  39C.  In  the  ninth  instmction  the  comt 
told  the  jury  that  the    state  must    show. 
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among  otber  things,  that  the  defendant,  at 
the  time  he  came  into  the  possession  of  tb« 
pocketbook  or  pnrse,  and  its  contents,  knew 
that  it  belonged  to  the  said  Weis,  or,  by  an 
examination  of  the  papers  in  said  pocket- 
book,  might  reasonably  have  known  that  the 
said  pocketbook,  with  Its  contents,  belonged 
to,  or  was  the  property  of,  the  said  Henry 
Wels.  This  same  thought  Is  repeated  in 
other  instructions.  It  is  insisted  that  these 
instmctloas  are  erroneous,  for  the  reason 
that  defendant  cannot  be  convicted  unless 
It  be  shown  that  he  actually  knew  who  the 
owner  of  the  property  was  at  the  time  that 
be  found  it  Tliat  there  are  a  few  cases 
liolding  to  the  doctrine  contended  for  will 
be  conceded,  but  we  think  the  great  weight 
of  authority  supports  the  instructions  glyen. 
See  the  cases  heretofore  dted  in  the  first 
division  of  this  opinion;  also,  State  t.  Levy, 
23  Minn.  104;  AUen  v.  State,  91  Ala.  19,  8 
South.  665.  The  thirteenth  instruction  told 
the  Jury  that  they  were  to  arrive  at  the  in- 
tent of  the  defendant  in  taking  the  property 
from  bis  conduct  with  reference  thereto  at 
or  closely  following,  the  taking  of  the  prop- 
erty, and  concluded,  "Ton  are  therefore  to 
say,  from  the  acts  and  conduct  of  the  de- 
fendant at  the  time  be  discovered  and  took 
the  money  from  the  said  pocketbook  or 
purse,  whether  he  did  so  with  the  unlawful 
inteoc  to  convert  the  same  to  his  own  use." 
ThP.  part  of  the  Instruction  quoted  Is  said  to 
be  erroneous,  because  it  is  said  the  intent  to 
pceal  mast  exist  at  tbe  time  of  the  finding, 
and  not  be  formed  subsequently  to  the  tak- 
ing. We  think  the  instruction,  as  applied 
to  the  facts  in  this  case,  was  not  ei-roneous. 
He  did  not  find  the  money  until  he  opened 
tbe  purse  and  discovered  it  therein.  As  soon 
as  he  discovered  it  he  immediately  took  it. 
and  proceeded  to  convert  or  conceal  the 
same.  Robinscm  v.  State,  11  Tex.  App.  403. 
Moreover,  the  court  explicitly  told  the  Jury, 
in  more  than  one  instruction,  that  they  must 
find  that  the  defendant,  when  he  found  the 
pocketbook,  and  discovered  and  took  from 
it  the  money  therein  contained,  did  so  with 
Intent  to  convert  the  same  to  his  own  use 
and  deprive  the  owner  thereof.  We  see  no 
error  in  the  instructions  given. 

3.  Tbe  defendant  asked  four  Instmctlous, 
and  they  were  each  refused  by  the  court 
These  instructions,  in  so  far  as  they  em- 
bodied correct  rules  of  law,  were.  In  sub- 
stance, given  by  the  court  on  Its  own  motion. 
We  have  examined  the  whole  record,  as  Is 
our  duty,  and  discovered  no  prejudicial  error. 
Afilrmed. 

GRANGER,  J.  (dissenting).  My  prefer- 
ence for  the  rule  of  the  majority  opinion,  as 
a  law  of  the  state,  would  lead  me  to  refrain 
from  dissenting,  did  I  not  believe  the  re- 
sult would  justify  the  oft-repeated  charge 
against  courts  of  "judicial  legislation."  My 
objection  to  the  opinion  is  wherein  It  holds 
that,  under  a  statute  making  the  finder  of 


lost  goods  guilty  of  larceny  deprad  upon  his 
unlawfully  appropriating  the  same  to  his 
own  use,  knowing  the  owner,  he  may  be  con- 
victed if  he  has  the  reasonable  means  of 
knowing  or  ascertaining  tbe  owner.  It 
needs  no  reasoning  to  show  that  ander  the 
rule  of  the  opinion  a  person  may  be  convict- 
ed of  the  larceny  of  such  goods,  who  does 
not  know'  the  owner  If  we  accept  it  as  the 
rule  of  the  opinion  that  such  a  conviction  can 
only  be  had  when  the  property  found  has  on 
or  about  It  tbe  evidence  that  would  lead  to 
knowledge  of  the  ownership,  we  have  only 
a  modification  of  what  would  otherwise  be 
confessedly  an  erroneous  holding;  for  with- 
out the  modification  the  conviction  could  be 
bad  if  the  finder  appropriated  the  same  with- 
out knowing  the  owner.  If  he  had  tbe  rea- 
sonable means  of  knowing  him,  without  re- 
gard to  the  kind  or  character  of  the  means 
of  knowledge.  The  modification  is  simply 
a  limitation  upon  the  evidence  upon  which 
it  can  legally  be  made  to  appear  that  he  had 
the  reasonable  means  of  knowledge.  It  still 
remains  that  he  may  be  convicted  without 
such  knowledge.  It  Is  a  proposition  which 
is,  because  of  Its  apparent  conclusiveness, 
difilcult  of  reasoning.  The  statute  says  the 
offense  shall  consist  of  an  unlawful  appro- 
priation by  one  who  knows  the  owner.  The 
court  is  saying  that.it  may  consist  of  such 
an  appropriation  by  one  who  has  certain 
means  of  knowing  the  owner.  It  is  not  pre- 
tended that  such  means  of  knowledge  is  the 
legal  equivalent  of  knowledge,  and  beuce 
the  effect  Is  an  unmistakable  and  material 
change  In  the  law.  The  dlfBculty  is  because 
some  authorities  hold  to  a  common-law  rule, 
as  announced  in  s(une  of  the  states,  making 
the  offense  within  the  rule  of  the  majority 
opinion.  But  the  common-law  rule  in  those 
states  ftumisbes  tlic  added  provision,  and  not 
the  courts.  Our  statute  defines  the  crime. 
In  terms,  and  does  not  attempt  a  re-enact- 
ment of  the  common  law.  In  some  cases  it 
re-enacts  the  common-law  offenses,  as  an 
assault,  and  an  assault  and  battery,  and 
when  it  does  that  we  look  to  the  common- 
law  definition  for  the  particular  facts  con- 
stituting the  crime.  But  not  so  when  the 
statute  specifies  the  facts.  In  Estes  v.  Car- 
ter, 10  Iowa,  400.  it  is  said  that,  while  the 
common-law  principles  enter  Into  our  crim- 
inal adjudications  when  the  jurisdiction  of 
our  courts  has  been  established  over  criminal 
offenses,  "still  they  do  not  confer  upon  the 
courts  in  this  state  the  power  to  try  and 
punish  an  offense  that  is  such  at  common 
law,  but  which  has  not  been  ordained  as 
such  by  the  supreme  lawmaking  power  of 
tbe  state."  See,  as  to  the  rule  where  our 
statute  does  not  define  the  crime,  but  makes 
a  common-law  offense  punishable.  State  v. 
Twogood,  7  Iowa,  252.  It  is  a  general  rule 
of  construction,  as  well  as  the  rule  of  this 
state,  that  criminal  statutes  are  inel.istic, 
and  cannot  be  made  to  embrace  cases  plain- 
ly without  the  letter,  though 
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SOD  and  policy,  of  the  law.  State  ▼.  Loyell, 
23  Iowa,  304.  The  case  of  State  t.  Dean,  49 
Iowa,  73,  Is  one  for  the  larceny  of  lost  prop- 
erty, but  not  haTing  about  It  evidence  of 
who  the  owner  waa;  and  the  case  holds 
against  any  rule  of  diligence  to  know  the 
owner,  and  quotes  approvingly  the  rule  from 
2  BiBh.  Cr.  Law  (5th  Ed.)  §  8S2,  as  follows: 
"The  doctrine,  therefore.  Is  that "  If,  when 
one  takes  goods  Into  his  hands,  he  sees  about 
them  any  marks,  or  otherwise  learns  any 
facts,  by  which  he  knows  who  the  owner  is, 
yet,  with  felonious  intent,  appropriates  them 
to  his  own  use,  he  is  guilty  of  larceny;  oth- 
erwise, not."  It  will  be  seen  from  that  rule 
that,  to  show  guilt,  the  finder  must  see  the 
marks  or  learn  the  fact  "by  which  he  knows 
who  the  owner  is."  I  think  the  role  of  the 
opinion  Is  without  support  in  any  known  au- 
thority. 

ROBINSON,  J.,  concurs  in  this  dissent 


EDDY  V.  CEDAR  RAPIDS  &  M.  0.  RT.  CO. 
(Supreme  Court  of  lows.     May  27,  1896.) 

STBSnRAILWATS— IltJDRIBS  TOPbKSOSS  ON  TRAOK 

— COKTHIBOTORT   NeOLIQENOS— PbOV- 
INCE  OF   JURT. 

1.  PlaiDtiff,  a  regular  repairer  of  city  cross- 
ingB,  knowing  that  defendant's  cara  passed 
along  the  street  at  frequent  intervals,  placed  a 
plank  on  the  top  of  crossiog  sleepers  to  level 
them,  one  end  so  near  the  track  as  to  come  in 
contact  with  passing  cars;  and,  standing  with 
his  back  towards  approaching  cars,  be  leaned 
over  the  end  near  the  track  to  see  whether  the 
8leq>er8  were  level.  His  hearing  was  good. 
He  only  became  aware  of  the  car's  approach 
when  close  on  faim,  and  then  jumped  to  the 
other  aide  of  the  plank,  and  the  car  knocked  the 
piank  against  his  ankle  and  injured  it.  Held, 
that  plamtiS  was  guilty  of  contributory  negli- 
gence. 

2.  Whether  a  motorman  is  gnilty  of  negU- 
gence  in  assuming  that  a  laborer  on  the  street, 
'aot  so  near  the  track  as  to  be  in  danger  of  be- 
ing struck  by  the  car,  did  not  require  a  signal 
to  keep  him  from  putting  himself  in  a  place  of 
danger.  Is  for  the  jury. 

Appeal  from  superior  court  of  Cedar  Rap- 
ids;   T.  M.  Glberson,  Judge. 

Action  at  law  to  recover  damages  for  a 
personal  injury.  Trial  by  jury.  Verdict  and 
Judgment  for  the  plalntlfF.  Defendant  appeals. 
Reversed. 

Mills  &  Keeler,  for  appellant  Rlckel  & 
Crocker/  for  appellee. 

ROTHROCK,  C.  J.  The  defendant  owns 
and  operstes  an  electric  street  car  line  on 
First  avenue  west  In  the  city  of  Cedar  Rap- 
ids. On  the  8th  day  of  July,  1803,  the  plain- 
tiff and  one  Fleming  were  in  the  employ 
of  the  city,  in  repairing  and  rebuilding  cross 
walks  upon  its  streets.  The  injury  of  which 
plaintitr  complains  occurred  at  the  Intersec- 
tion of  First  avenue  and  Second  street,  where 
the  plaintiff  and  Fleming  were  engaged  at 
rebuilding  a  cross  walk  on  the  south  side  of 
the  railroad  track    The  walk  was  c<»)struct- 


ed  by  putting  down  cross  bearings  4  mcbei 
square,  at  proper  distances,  and  placing 
plank  2  Inches  thick  and  12  inches  wide  up- 
on the  cross  pieces.  While  engaged  at  this 
work,  and  after  putting  the  cross  stringos 
in  place,  the  plaintiff  and  Fleming  took  s 
plank  which  was  18  feet  long,  and  of  the 
proper  width  and  thickness,  and  set  it  on 
edge  along  over  the  cross  plecea,  to  ascer 
tain  whether  the  bearings  were  pn^erly 
placed,  so  that  the  plank  would  rest  on  all 
of  them  alike.  They  carried  this  plank  up 
from  the  side  of  the  street  the  plaintiff  be- 
ing at  the  end  of  the  plank  next  to  the  street- 
car track.  When  It  was  put  in  position  on 
the  bearings  the  plaintiff  waa  standing  near 
the  track,  and,  while  leaning  oyer  and  ex- 
amining the  bearings,  a  street  car  approach- 
ed from  the  west  The  end  of  the  plank  was 
placed  too  near  the  track,  so  that  the  car 
came  in  contact  with  the  end  of  the  plank. 
The  plaintiff  was  on  the  west  side  of  the 
plank,  with  his  back  to  the  approaching  car; 
and  Just  before  the  collision  he  Jumped  over 
the  plank,  and  the  motion  of  the  car  moved 
the  plank  so  that  it  strudc  the  pUdutlff  and 
qiralned  his  ankle. 

The  alleged  negligence  upon  which  the 
plaintiff  relied  to  authorise  a  recovery  for 
the  injury  was  that  the  car  was  mn  at  a 
dangerous  and  unlawful  rate  of  ^>eed,  and 
without  giving  sufficient  and  iwoper  warn- 
ing, by  bell,  gong,  or  otherwise,  of  its  ap- 
proach, so  as  to  enable  the  plaintifl  to  take 
his  tools  and  materials  out  of  the  way  of 
the  car.  The  court  instructed  the  jury  that 
there  was  no  evidence  that  the  rate  of  speed 
was  BO  great  as  to  be  dangerous,  and  that 
no  recovery  could  be  had  for  that  charge  of 
negligence.  This  Instruction  was  correct 
The  evidence  shows  without  dispute  that  the 
car  was  moving  slowly.  It  is  urged  in  be- 
half of  appellant  that  the  court  erred  In  re- 
fusing to  Instruct  the  Jury  that  the  plaintiff 
could  not  recover,  because  of  bis  own  neg- 
ligence. It  appears  that  the  plaintiff  was 
not  a  novice  In  his  business.  He  was,  and 
bad  been  for  some  time,  in  the  regular  em- 
ployment of  the  city,  to  do  the  kind  of  work 
in  which  he  was  then  engaged.  It  was  bis 
business,  as  an  employ^  of  the  city,  to  re- 
pair sidewalks,  street  crossings,  bridges,  and 
sewer  boxes.  He  owned  a  horse  and  wap-is 
which  he  used  in  the  business.  He  was  fa- 
miliar with  the  streets,  and  he  knew  ihat 
cars  passed  along  First  avenue  at  very  shurt 
intervals.  We  here  quote  part  of  the  ptain- 
tiff's  testimony  in  the  case:  "I  do  not  know, 
if  the  car  comes  rapidly,  that  it  makes  any 
louder  sound.  I  hare  frequently  heard  that 
sound  before  the  car  got  within  some  dis- 
tance of  me.  Did  not  hear  the  sotind  with 
it  Do  not  know  whether  any  such  sonntl 
was  made.  Some  cars  make  a  great  deal 
more  noise  than  others.  Do  not  know  wheth- 
er the  whizzing  noise  Is  along  the  wire,  cr 
the  gearing  under  the  cars.  There  is  that 
noise  which  is  heard  over  the  wire.    T  gness 
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It  Is  genenlly  heard.  I  don't  know  whether 
I  noticed  that  that  day,  or  not  Ab  the  car 
came  up,  I  caught  sight  of  it  before  it  canght 
me.  I  thlnlc  it  made  a  noise  or  attracted  my 
attention.  Looking  np,  saw  it,  and  Jnmped 
ont  of  the  way.  In  doing  that,  Jnmped  oTer 
the  12-lnch  plank  set  up  on  edge.  It  la 
very  tme  that  none  of  the  cars  come  ont  aa 
t&T  aa  18  inches  to  2  feet  from  the  track, 
but  a  man  does  not  want  to  mn  a  risk.  At 
least,  I  don't.  Do  not  know  whether  the  car 
wonld  actually  strike  me,  where  I  stood,  or 
not.  I  could  hare  taken  a  step  just  to  the 
Bide,  on  the  same  side  of  the  plank.  I  was 
Dot  helping  hold  the  plank  up  on  edge.  Flem- 
ing was  holding  it.  I  stepped  right  over  it, 
and  when  I  got  over  it  was  facing  towards 
the  east,  or  southeast,  and,  after  stepping 
orer,  turned  around  and  faced  the  car  that 
was  coming.  Turning  round  in  that  way,  it 
brought  my  left  ankle  nearest  to  the  plank, 
and  after  I  got  in  that  position  it  was  that 
this  car  stmck  the  end  of  this  plank,  and 
whirled  it  aionnd  against  my  ankle.  Coold 
not  tell  whether  the  plank,  when  it  struck, 
was  on  edge,  or  not.  Did  not  notice  that" 
He  further  stated  that,  "if  it  [the  plank]  had 
been  moved  back  from  the  rail  a  few  Inches 
more.  It  wonld  hare  been  out  of  reach  of  the 
cars,  and  would  not  have  been  tt|p]ck."  It 
is  a  Uttle  difficult  to  understand  how  the 
jury,  with  this  uncontradicted  erldence  be- 
fore it,  fonad  that  the  plaintiff  was  free 
from  negligence.  He  was  at  or  near  the  end 
of  the  plank  next  to  the  railroad  track,  and 
allowed  the  end  of  it  to  be  placed  so  near 
to  the  track  that  it  came  in  contact  with 
the  car.  And,  with  his  hearing  unimpaired, 
he  testified  he  did  not  know  whether  he  no- 
ticed the  whizzing  noise  made  by  the  car  or 
not.  It  has  many  times  been  held  that  it 
Is  the  duty  of  persons  so  situated  to  hear 
an  approaching  car. 

2.  But,  if  It  should  be  held  that  there  was 
evidence  that  the  plaintiff  exercised  proper 
care  to  avoid  the  injury,  the  Judgment  must 
be  reversed  upon  another  ground.  There  was 
a  conflict  in  the  evidence  as  to  whether  the 
motorman  sounded  the  gong  on  the  car,  or 
made  any  other  signal  of  its  approach.  The 
conrt  instructed  the  Jury  on  this  subject  as 
follows:  "(6)  By  the  allegations  of  the  pe- 
tition, plaintiff  claims  that  the  defendant,  by 
Its  employes,  was  guilty  of  negligence  in  the 
operation  of  its  car.  In  the  following  partic- 
ulars: First,  in  operating  said  car  at  a  high 
and  dangerous  rate  of  speed;  second,  by 
failing  to  give  suiScient,  necpssaiy,  and  prop- 
er warnings,  by  gong  or  otherwise,  of  the 
approach  of  said  car.  It  is  established  by  the 
unrtiRputed  evidence  that  on  July  8,  1893, 
the  defendant  was  operating  a  street  railway 
along  said  First  avenue  west,  and  across 
said  Second  street  west.  In  the  city  of  Cedar 
Bapids,  by  electricity;  that  the  plaintiff  was 
in  the  employ  of  the  city  of  Cedar  Rapids, 
and  engaged  in  laying  cross  walk  for  said 
dty  at  the  crossing  of  said  avenue  and  street, 


and  near  to  the  defendant's  street-railway 
line.  There  la  no  evidence  to  sustain  the 
allegations  made  in  plaintifTs  petition  that 
defendant,  by  its  employes,  was  negligent  in 
the  first  particular,  viz.  In  operating  its  car 
at  a  high  and  dangerous  rate  of  speed,  and 
you  cannot  find  the  defendant  negligent  In 
that  particular.  But  if,  in  addition  to  the 
facts  which  you  are  instmcted  are  estab- 
lished by  the  undisputed  evidence,  you  fur- 
ther find,  from  a  preponderance  of  the  evi- 
dence, that  defendant,  by  its  employd  Id 
charge  of  said  car,  approached  said  crossing 
where  plaintiff  was  at  work  withont  ringing 
the  gong,  or  making  other  signal  of  its  ap- 
proach, and  also  find  that  defendant's  said 
employ^,  under  all  the  circumstances  sur- 
rounding him  in  so  failing  to  sound  the  gong, 
or  give  other  warning  of  the  approach  of 
said  car,  you  will  be  warranted  In  finding 
that  defendant  was  negligent;  and  if  yon 
find  that,  by  reason  of  such  act  of  negligence, 
plaintiff  sustained  injury,  without  any  neg- 
ligence on  his  part  which  directly  contrib- 
uted to  said  Injury,  then  you  will  find  for 
the  plaintiff."  There  is  no  ground  upon 
which  this  instruction  can  be  sustained.  It 
was  a  question  of  fact  for  the  Jury  to  de- 
termine whether,  under  all  the  evidence,  the 
motorman  was  negligent  in  not  giving  the 
signal,  if  it  was  found  he  failed  to  do  so. 
We  tndine  to  think  he  was  not  chargeable 
with  negligence  In  assuming  that  a  laborer 
on  the  street,  who  was  not  so  near  to  the 
track  as  to  be  in  danger  of  being  struck  by 
the  car,  would  require  a  signal  to  keep  him 
from  putting  himself  In  a  place  of  danger. 
The  Judgment  of  the  superior  court  is  re> 
versed. 


IOWA  STATE  NAT.  BANK  OF  SIOUX 

CITY  V.  TAYLOR  et  al. 

(Supreme  Court  of  Iowa.     May  28,  1886.) 

Chattel  Moktoages— ArrEK-AcijuiREn  Propbktt 

—  CBANOC  op  PoSBBSSIOS  —  DESCRIPTION  — 
FhINCIPAI.  AMD  AOKNT — RATIFICATION. 

1.  A  chattel  mortgage  npon  cattle,  described 
as  owned  by  the  mortgagor  at  the  time  the 
mortgage  was  given,  and  as  being  on  a  certain 
farm,  does  not  cover  cattle  acquired  by  the 
mortgagor  two  months  afterwards,  as  against 
a  subsequent  lx>iui  fide  mortgagee. 

2.  That  a  servant  of  the  mortgagor,  in 
charge  of  the  mortgaged  chattels  of  his  master, 
promised  the  mortgagee  to  hold  them  for  him, 
IB  not  a  sufficient  change  of  possession,  as 
against  a  subsequent  bona  fide  mortgagee. 

3.  That  a  principal  negotiated  a  chattel 
mortgage,  executed  by  the  business  manager  of 
his  farm,  on  cattle  described  as  being  on  the 
farm,  the  mortgage  also  reciting  that  they 
were  to  be  so  kept  for  a  certain  length  of  time, 
it  not  appearing  that  the  agent  owned  any  cat- 
tle, constitutes  a  ratification  of  the  mortgage. 

4.  That  a  mortgage  purported  to  cover  more 
cattle  than  were  on  the  farm,  where  they  were 
described  as  being,  does  not  affect  its  validity 
as  to  cattle  actually  placed  there. 

Appeal  from  district  court,  Monona  coun- 
ty; Scott  M.  Ladd,  Judge. 
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Action  at  law  to  recover  the  poBsession  of 
specific  personal  property.  There  was  a  trial 
by  tbe  court  without  a  Jury,  and  a  judgment 
for  tbe  defendants.  The  plalntlEC  appeals. 
Afflnned. 

Swan,  Lawrence  &  Swan  and  McMillan  & 
Kindall,  for  appellant.  Stewart  Taylor  and 
George  A.  Oliver,  for  appellees. 

ROBINSON,  J.  The  plaintiff  claims  the 
ownership  and  right  of  possession  of  100  ! 
three  year  old  steers,  which  constitute  the  I 
property  In  controversy,  by  virtue  of  a  chat- 
tel mortgage,  executed  on  the  4th  day  of 
February,  1893,  by  B.  M.  Donaldson,  to  se- 
cure  the  payment  of  a  promissory  note  for 
the  sum  of  $5,000.  The  defendants  deny  that 
the  plaintiff  has  any  interest  In  or  right  to 
possess  the  property,  and  the  defendant  Tay- 
lor disclaims  any  personal  interest  in  It. 
When  this  action  was  commenced,  be  was 
in  charge  of  the  property  as  the  agent  of  his 
co-defendant,  the  American  National  Bank 
of  lOinsas  City,  Mo.  That  bank  claims  title 
and  the  right  to  possess  tbe  property  under 
a  chattel  mortgage,  executed  on  the  10th  day 
of  May,  1893,  by  Thomas  J.  Zook,  to  secure 
tbe  payment  of  a  promissory  note  for  the 
sum  of  18,500  held  by  tbe  bank.  Tbe  value 
of  tbe  steers  is  admitted  to  be  $3,000.  They 
were  taken  by  the  plaintiff  under  its  writ  of 
replevin  and  sold.  The  district  court  found 
that  the  defendant  bank  was  entitled  to  the 
possession  of  tbe  steers,  and  rendered  Judg- 
ment In  its  favor,  and  against  tbe  plaintUT 
and  tbe  sureties  on  Its  replevin  bond,  for 
$3,259.50  and  costs. 

The  district  court  was  authorized  to  find 
that  tbe  evidence  established  tbe  following 
facts:  The  d,escriptlon  of  property  contained 
in  the  mortgage  to  tbe  plaintiff  was  as  fol- 
lows: "(1)  One  hundred  thirty  (130)  head  of 
fattening  hogs;  (2)  &ve  thousand  (5,000)  bush- 
els of  com;  (3)  one  hundred  (100)  head  of 
three  year  old  steers.  Said  property  to  be 
kept  on  what  is  known  as  the  'Beck  Farm,' 
belonging  to  the  second  party,  situated  near 
Onawa,  Iowa.  The  steers  to  be  kept  on  full 
feed  on  com  and  grass.  AU  of  said  property 
being  now  kept  as  above  stated,  near  Onawa, 
Iowa."  Tbe  mortgage  also  contained  tbe 
following:  "And  said  party  of  the  first  {)art, 
for  the  purpose  of  obtaining  credit  with,  and 
obtaiuing  such  money  or  moneys  from,  tbe 
party  of  tbe  second  part,  as  has  now  been  or 
may  hereafter  be  given,  advanced,  loaned,  or 
supplied,  under  and  upon  tbe  faith  and  se- 
curity of  these  presents,  and  the  provisions 
and  statements  herein  contained,  do  solemn- 
ly swear  that  all  of  the  property  herein  de- 
scribed belongs  to  and  is  the  unqualified,  ab- 
solute property  of  said  party  of  the  first 
part."  At  the  time  the  mortgage  was  given, 
Donaldson  did  not  have  any  steers  on  tbe 
Beck  farm,  and  It  is  not  shown  that  be 
owned  any.  On  the  1st  day  of  the  next 
April  be  entered  into  an  agreement,  In  writ- 


ing, with  Engle  &  Mustard,  by  whicb  they 
agreed  to  sell  to  him  between  300  and  40O 
steers,  at  specified  prices  per  pound,  to  be 
taken  In  Onawa  between  the  5th  and  12tb 
days  of  May.  Five  hundred  dollars  of  the 
price  were  paid  at  tbe  time  the  agreement 
was  signed,  and  the  remainder  was  to  be 
paid  when  the  steers  should  be  delivered. 
On  tbe  12th  day  of  May  the  steers  had 
not  been  delivered,  and  Donaldson  was  not 
present  to  receive  them;  but  Zook  appeared, 
and  made  some  arrangement  under  which 
they  were  delivered.  Whether  the  delivery 
was  made  for  Donaldson  under  bis  contract, 
or  under  a  new  contract  by  which  Zook  be- 
came the  purchaser,  is  a  matter  of  some  dis- 
pute. From  February  to  July,  1893,  Zook 
was  manager  of  one  or  more  of  Donaldson's 
farms,  and  purchased  and  sold  cattle  for 
him.  Zook  was  also  in  the  employmeat  of 
the  Campbell  Commission  Company.  On  tbo 
12th  day  of  May  he  told  Engle  St.  Mustard 
that  Donaldson  was  In  Arkansas,  and  wished 
the  cattle  held  for  a  few  days.  Between  the 
12th  and  17th  days  of  May  Zook  drew  draft? 
on  the  Union  Trust  Company  for  sums  which 
amounted  to  $3,000  and  which  were  paid. 
On  the  16th  100  steers  were  driven  to  a  place 
in  Monona  county  whicb  Is  known  as  the 
"Yeoman  %Farm."  On  the  17tb  2S6  bead 
were  shipped  to  Omaha,  consigned  to  Bnfde 
&  Mustard.  A  draft  for  tbe  balance  due  for 
aU  of  the  cattle,  amounting  to  about  $10,000, 
was  drawn  by  Zook  on  the  Campbell  Com- 
mission Company,  and  given  to  Engle  & 
Mustard,  on  their  agreement  to  deliver  to 
him  the  cattle  shipped  to  Omaha  when  the 
draft  should  be  paid.  It  was  paid,  and  the 
cattle  were  delivered  to  him  according  to  the 
agreement.  Tbe  100  steers  which  were  Bent 
to  tbe  Yeoman  farm  remained  there  until 
about  the  1st  of  July,  when  they  were  driv- 
en to  the  Beck  farm.  At  that  time  tbe  farm 
last  named  was  owned  by  Donaldson.  On 
the  5th  day  of  July  attorneys  for  the  plaintiff 
visited  the  Beck  farm,  and  told  McNear,  the 
man  in  charge  of  it,  that  they  bad  taken  pos- 
session of  the  cattle  In  question  under  the 
plaintiff's  mortgage,  and  McNear  agreed  to 
bold  tbem  for  tbe  plaintiff.  The  attorneys 
did  not  see  tbe  cattle,  and  did  not  take 
actual  possession  of  tbem.  McNear  left  the 
farm  a  few  days  later,  without  the  knowl- 
edge of  tlie  plaintiff,  but  told  bis  brother, 
who  succeeded  him,  that  the  cattle  were  to 
be  held  for  the  plaintiff.  On  the  2d  day  of 
August  the  defendant  Taylor  went  to  the 
Beck  farm,  took  possession  of  the  cattle  in 
controversy  under  tbe  mortgage  to  the  de- 
fendant bank,  and  drove  them  to  Onawa. 
They  were  there  taken  by  the  plaintiff  on 
the  next  day  by  virtue  of  the  writ  of  replevin 
issued  in  this  action,  as  already  stated.  The 
note  and  mortgage  under  which  the  defend- 
ant bank  claims  were  made  to  the  Union 
Trust  Company,  and  tbe  description  of  prop- 
erly contained  in  the  mortgage  was  as  fol- 
lows: "Two  hundred  twenty-five  (225)  head 
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of  coming  tbree  and  four  year  old  steers, 
said  steers  being  now  on  section  23—82 — 15, 
W.  5Ui  P.  IL,  and  section  19-82—44,  W.  5ti» 
P.  M.,  and  to  remain  on  above  land  Until 
Jul7  lat,  1883,  and  then  to  be  l^ept  on  tlie  N. 
B.  %  and  S.  %,  9-83—46,  W.  5tli  P.  M.,  un- 
til the  above  debt  is  discharged."  The  land 
arst  described,  except  a  part  of  section  19,  is 
included  in  the  Yeoman  farm,  and  that  last 
described  is  included  in  the  Beck  farm.  Don- 
aldson was  secretaiy  of  the  Union  Trust 
Company.  On  the  12th  day  of  May  he  ap- 
peared at  the  place  of  business  of  the  Ameri- 
can National  Bank  in  Kansas  City,  Mo., 
with  tbe  note  and  mortgage  given  to  the 
Union  Trust  Company,  and  delivered  them 
to  the  bank,  to  be  held  as  collateral  security 
for  drafts  drawn. by  the  Union  Trust  Com- 
pany which  it  bad  taken.  The  trust  com- 
pany at  that  time  had  an  office  in  Kansas 
City.  Only  a  part  of  the  drafts  so  taken 
have  been  paid,  and  tbe  amotuit  remaining 
due  is  much  In  excess  of  the  value  of  the 
property  in  controversy. 

It  does  not  appear  that  the  defendant  bank 
had  any  knowledge  of  the  claim  of  the  plain- 
tifit  when  it  received  the  note  and  mortgage 
of  Zook  from  Donaldson.  The  mortgage  un- 
der wbich  the  plaintiff  claims  was  not  re- 
corded until  the  5th  day  of  July,  ^893,  long 
after  tbe  rights  of  the  defendant  bank  ac- 
crued. The  mortgage  to  the  plaintiff  does 
not  contain  any  provision  making  it  cover 
property  acquired  after  the  date  of  its  exe- 
cution. The  property  mortgaged  is  described 
in  express  terms  as  being  on  the  Beck  farm, 
and  owned  by  the  mortgagor  at  the  time  the 
mortgage  was  given.  It  Is  the  general  rule 
that  "a  chattel  mortgage  will  not  be  deemed 
to  cover  after-acquired  property  unless  the 
intention  that  it  should  is  clearly  expressed." 
Lormer  v.  AUyn,  64  Iowa,  726,  21  N.  W.  149; 
1  Cobbey,  Chal.  Mortg.  §  356;  Jones,  Chat. 
Mortg.  S  160  et  seq.  See,  also,  PhilUps  v.  Both, 
08  Iowa,  409, 12  N.  W.  481;  McArthur  v.  Gar- 
man,  71  Iowa,  34,  32  N.  W.  14.  As  the  mort- 
gage to  the  plaintiff  was  given  nearly  two 
montiis  before  the  mortgagor  had  acquired 
any  interest  In  the  steers,  it  did  not  include 
them.  It  may  be  that,  if  it  was  intended  to 
have  that  effect,  a  court  of  equity  would  grant 
relief  in  a  proper  case;  but  in  this  action  the 
rights  of  the  plaintiff  were  limited  l^  the 
terms  of  its  mortgage.  No  attempt  to  cor- 
rect it  was  made.  It  said  the  plaintiff  was 
In  actual  possession  of  the  steers  when  the 
defendants  took  them,  but  the  district  court 
was  authorized  to  find  that  tbe  possession 
talun  was,  at  most,  constructive,  and  not 
■ctual.  The  McNears,  who,  it  Is  claimed, 
beld  possession  for  the  plaintiff  after  the  5th 
day  of  July,  1803,  were  in  the  employment 
of  Donaldson,  and  there  was  no  apparent 
change  In  the  possession.  That  was  Insuffi- 
cient, as  against  the  defendants.  Boothby  v. 
Brown,  40  Iowa,  104;  Sutton  v.  Baiiou,  46 
Iowa,  517;  McKay  v.  Clapp,  47  Iowa,  418; 
Smith  T.  Ohampney,  50  Iowa,  174;   Nuckolls 


V.  Pence,  52  Iowa,  581,  3  N,  W.  631;  Jones, 
Chat  Mortg.  §§  181-183,  18&-187;  1  Cobbey, 
Chat  Mortg.  §  497.  There  was  evidence  from 
which  tbe  district  court  might  have  foimd 
that  Zook  became  the  purchaser  of  the  cat- 
tle, and  we  should  not  feel  authorized  to  dis- 
turb a  finding  to  that  effect  for  lack  of  evi- 
dence to  support  it  We  are  Inclined  to  think, 
i  however,  that  Zook  acted  throughout  for  and 
i  in  the  interest  of  Donaldson,  and  that  the 
I  latter  owned  the  steers;  but  If  i:e  did,  the 
mortgage  held  by  the  defendant  bank  should 
be  sustained,  for  tbe  reason  that  it  was  evi- 
dently given  with  the  knowledge  and  assent 
of  Donaldson.  Zook  was  bis  business  man- 
ager, intrusted  with  the  care  of  his  farms, 
and  with  power  to  buy  and  sell  cattle  for 
him.  The  mortgage  recited  that  the  mort- 
gaged steers  were  to  be  kept  after  July  1, 
1893,  on  a  farm  owned  by  him.  It  does  not 
appear  that  Zook  owned  any  cattle,  nor  that 
he  transacted  business  in  bis  own  name, 
unless  he  did  so  when  the  sale  by  Bngle  & 
Mustard  was  consimimated.  Tbe  mortgage 
to  the  Union  Trust  Company  was  negotiated 
by  Donaldson,  at  Kansas  City,  two  days  aft- 
er it  was  given.  The  conclusion,  from  all  tbe 
fticts  in  evidence,  is  irresistible  that  if  Zook 
did  not  own  the  steers,  Donaldson  knew  ttiat 
the  mortgage  was  on  his  own  property,  and 
that  he  ratified  and  approved  what  Zook  had 
done  by  negotiating  the  note  and  mortgage 
with  knowledge  of  the  facts.  The  mortgage 
was  certainly  effectual,  as  against  both  Zook 
and  Donaldson,  to  vest  in  the  defendant  tunk 
all  the  rights  which  either  or  both  had  to 
give.  The  mortgage  recites  that  it  is  on  223 
steers.  Instead  of  100,  and  they  were  describ- 
ed as  being  on  the  Teoman  farm  when  the 
mortgage  was  given.  The  fact  that  the 
mortgage  purported  to  include  more  cattle 
than  were  on  the  farm  did  not  affect  its  valid- 
ity with  respect  to  those  which  v»ere  actually 
placed  there.  Kenyon  v.  Tramel,  71  Iowa, 
683,  28  N.  W.  37.  Nor  do  we  think  its  vaUd- 
ity  was  affected  by  the  error  in  describing  the 
place  where  the  cattle  were  kept.  Donaldson 
liad  contracted  for  them,  and  they  were  in 
fact  placed  on  the  Yeoman  farm,  where  they 
were  required  to  he  kept  until  July,  within  a 
week  after  the  mortgage  ^^as  executed;  and 
they  were  on  tbe  Beck  farm,  where  they 
were  required  to  be  kept,  after  the  Ist  of 
July,  when  the  plaintiff  claims  to  have  taken 
possession  of  them.  No  prejudice  to  it  could 
have  resulted  from  the  error.  The  plaintiff 
must  rely  upon  its  own  title,  not  upon  a  lack 
of  title  In  the  defendants;  and  It  has  failed 
to  show  any  right  to  recover.  The  defend- 
ants were  in  the  actual  possession  of  the  cat- 
tle*-when  this  action  was  commenced,  and  the 
district  court  was  authorized  to  find  that  they 
rightfully  held  them,  under  a  mortgage  which 
was  executed  for  a  sufficient  consideration 
and  gave  to  them  the  right  of  possession. 

2.  The  plaintiff  attempted  to  show,  by  a 
witness  named  Eldridge,  wliat  be  beard  Zook 
say  with  reference  to  tbe  note  and  mortgage 
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he  had  glyen;  bnt  the  court  Bustalned  ob- 
lections  to  the  testimony,  and  of  that  ruling 
the  plaintiff  complains.  Zook  was  not  a  party 
to  the  action,  no  reason  Is  shown  for  not  tak- 
ing his  testimony  In  one  of  the  methods  pro- 
vided by  statute,  and  no  facts  appear  to 
make  his  declarations  comi>etent  eyldence. 
We  do  not  think  there  was  any  error  in  the 
ruling.  The  judgment  of  the  district  court 
seems  to  be  right,  and  It  is  affirmed. 


STATE  ▼.  BRONKOL. 

(Snpreme  Court  of  North  Dakota.     June  3, 

1896.) 

CamiKAL  Law  —  Former  Acquittal  —  Sblliko 

MORTOAOBD  PrOPBRTT— IjITBMT. 

1.  The  defendant  was  charged  by  a  valid 
information  with  the  commission  of  a  criminal 
offense,  arising  under  section  6933,  Comp. 
Laws.  Without  being  arraigned  upon  the  in- 
formation, and  before  pleading  thereto,  defend- 
ant was  put  upon  his  trial,  and,  after  intro- 
ducing its  evidence,  the  case  was  rested  in  be- 
half of  the  state.  At  this  stage  a  motion  was 
made  by  defendant's  counsel  to  discharge  the 
defendant,  and  dismiss  the  action,  for  the  rea- 
son that  the  defendant  had  not  been  arraigned 
upon  the  information,  and  had  not  pleaded 
thereto.  The.  motion  was  not  granted,  but 
while  the  motion  was  pending,  and  on  the  ap- 
plication of  the  state's  attorney,  the  jury  was 
discharKed;  and,  under  the  direction  of  the 
court,  the  defendant  was  arraigned  on  the  in- 
formation, and  pleaded  thereto  a  former  acquit- 
tal for  the  same  offense,  and  former  jeopardy. 
The  facts  being  conceded,  the  district  court 
overruled  both  of  said  pleas.  Held,  that  snch 
ruling  was  not  erroneons. 

2.  To  proceed  with  a  trial  of  the  facts  with- 
ont  a  plea  to  the  information  was  a  fundamental 
error  and  no  conviction  thus  obtained  conld 
stand.  The  calling  of  the  jury  under  such  cir- 
cumstances was  without  authority  of  *law. 
Such  a  body  of  men  was  not  a  trial  jury,  in  a 
legal  sense.  No  plea  having  been  entered, 
there  was  no  issue  for  a  jury  to  try;  hence  to 
discharge  a  jury,  so  called,  was  not  only  prop- 
er, hut  was  a  legal  necessity;  hence  legal  jeop- 
ardy did  not  attach  by  reason  of  catling  such 
jury. 

8.  There  havin);  been  no  verdict  returned 
by  such  jury,  the  plea  of  former  acquittal  was 
properly  overruled. 

4.  Section  6933,  Comp.  Laws,  construed. 
Held,  that  the  statutory  offense  defined  by  the 
section  is  established  by  showing  that  a  sale  ot 
mortgaged  property  without  the  consent  of  the 
mortgagee,  and  while  the  mortgage  was  in 
force,  was  made  "willfully";  i.  e.  intentionally, 
and  not  by  a  mistake.  "The  intent  to  defraud 
by  such  sale  is  not  an  essential  ingredient  of  the 
crime. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Grand  Foriu 
county;  Charles  F.  Templeton,  Judge. 

Jacob  Bronkol  was  convicted  of  selling 
mortgaged  property,  and  appeals.    Affirmed. 

W.  H.  Standlsh,  for  appellant  J.  O.  Ham- 
ilton, State's  Atty.,  J.  F.  Cowan,  Atty.  Gen., 
and  J.  H.  Bosard,  for  the  State. 

WALI/IN,  O.  J.  The  appellant  was  convict- 
ed in  the  district  court  for  the  offense  of 
selling  mortgaged  property.  The  controlling 
facts  appearing  in  the  record  of  the  case 


sent  to  this  conr^  may  be  briefly  steted  as 
follows:  On  November  18,  1895,  the  state's 
attorney  filed  an  information  charging  the 
defendant  with  committing  said  offen.se.  On 
December  14,  1885,  a  Jury  was  impaneled, 
and  the  defendant  was  placed  upon  his  trial 
for  the  offense  charged  in  said  information. 
After  the  case  was  opened  by  the  state's  at- 
torney to  the  jury,  the  state  introduced  a 
number  of  witnesses  to  prove  said  charge, 
and  said  witnesses  were  examined  in  chief, 
and  also  cross-examined  by  the  defendant; 
whereupon  the  state,  after  introducing  all 
of  Its  evidence,  rested  the  case.  The  ac- 
cused, by  his  counsel,  at  this  stage  of  the 
proceedings,  interposed  a  motion  to  dismiss 
said  action,  and  discharge  the  defendant 
from  custody,  upon  the  ground  and  for  the 
reason  that  the  defendant  had  not  at  any 
time  l>een  arraigned  upon  said  Information, 
and  had  never  been  accorded  an  opportunity 
to  plead  to  the  same  in  any  manner;  where- 
upon the  state's  attorney  admitted  that  the 
defendant  had  never  been  arraigned  upon 
the  information,  and  had  never  been  afford- 
ed an  opportunity  to  plead  thereto.  While 
said  motion  of  the  defendant  to  dismiss  the 
action  was  pending  and  undecided,  the 
state's  attorney  moved  the  coort  to  "dis- 
charge the  jury,"  and  the  Jury  was  then  dis- 
charged. Against  the  defendant's  objection 
thereto,  he  was  then  arraigned  upon  said 
Information;  and,  time  to  plead  having  l>een 
extended,  the  case  was  continued  until  De- 
cember 20,  1896,  at  which  date  the  accused 
appeared  in  court,  and  interposed  a  plea  of 
former  acquittal  of  the  same  offense,  and 
also  a  plea  of  prior  Jeopardy.  The  facts  oc- 
curring in  court  upon  December  14,  1896.  as 
above  stated,  were  in  substance  the  basis 
of  fact  upon  which  both  of  said  pleas  rested. 
The  issues  raised  by  said  pleas  were  sub- 
mitted to  a  jury,  and  the  facts  as  above 
stated  were  then  stipulated  and  admitted  to 
be  true  in  open  court;  whereupon  the  court 
instructed  the  Jury  in  effect  that  said  facts 
did  not  constitute  either  a  former  acquittal 
qr  prior  jeopardy  for  the  same  offense,  and 
that  the  :iury  should  find  for  the  state  upon 
the  issues  raised  by  both  of  said  pleas;  and 
the  Jury  so  found.  Defendant  took  an  ex- 
ception to  such  instruction.  The  Jury  was 
then  resworn  to  try  the  defendant  upon  the 
charge  contained  In  said  information. 

The  information  was  framed  under  section 
6933,  Comp.  Laws,  which  reads:  "ETcry 
mortgagor  of  personal  property,  or  his  legal 
representatives,  who,  while  his  mortgage 
thereof  remains  in  force  and  unsatisfied, 
wilfully  destroys,  removes,  conceals,  sells  or 
in  any  manner  disposes  of  or  materially  in- 
jures the  property  or  any  part  thereof,  cov- 
ered by  such  mortgage,  without  the  written 
consent  of  the  then  holder  of  such  mortgage, 
shall  be  deemed  guilty  of  felony,  and  shall, 
upon  conviction,  be  punished  by  imprison- 
ment In  the  territorial  prison  for  a  period  not 
exceeding  three  years,  or  in  the  county  jal? 
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not  exceeding  one  year,  and  by  fine  not  ex- 
ceeding flTe  hundred  dollars."  Tbe  chattel 
mortgage  mentioned  In  the  information  Is 
described  aa  a  mortgage  made  in  Jannary, 
1883,  by  the  defendant  to  the  State  Bank  of 
Reynolds,  covering  crops  on  certain  real  es- 
tate described  in  the  mortgage,  and  that  the 
defendant,  while  said  mortgage  was  in 
force,  wlllfnlly  sold  a  part  of  such  crop,  con- 
gixting  of  400  bushels  of  wheat,  without  the 
written  consent  of  the  holder  of  said  mort- 
gage, and  while  the  same  was  In  force.  At 
the  trial,  the  defendant  offered  in  evidence 
anotlier  chattel  mortgage,  executed  In  Jan- 
nary, 1882,  to  one  Collins,  to  secure  a  debt  of 
$300.  The  mortgage  so  offered  was  likewise 
a  crop  mortgage,  but  it  covered  the  crops 
on  a  tract  of  land  located  some  six  miles 
diiitant  from  the  land  described  In  the  mort- 
gage set  out  In  the  Information.  Counsel 
for  the  state  objected  to  the  Introduction  of 
the  CoQjns  mortgage  In  evidence,  upon  the 
grooad  tba.t  it  was  Incompetent,  irrelevant, 
and  ImKKitisiaJ,  whirJti  objection  was  sus- 
tained; wbereEpon  the  defendant's  counsel 
"offers  to  pn»TC  that  the  defendant  believed 
that  it  cvrtsei  the  crop  he  is  now  being  proe- 
ecuteiJ  f»r  by  InfrrKoatlon  and  trial  for  hav- 
ing sold;  and  that  he  never  knew  that  It 
du  wrt  cover  tbls  crop,  by  virtue  of  the  fact 
tiiK.t  It  fl«wcrfbea  the  same  quarter  section  In 
the  sasae  seeticii,  but  six  miles  distant,  by 
tcama  of  beLu£  niun&d  in  the  wrong  town; 
asA  tbct  this  ertor  arose  wholly  from  the 
em?  of  tbe  man  who  drew  the  chattel 
ffiortsx.f^'  covtstng,  ^s  c^op  until  about  one 
■N»ai  *a)».  %iti  t\ict  Is  In  the  faU  of  189o,"— 
■Kbieh  9tttT  was  overruled,  and  tbe  evidence 
re3fe."!e<l.  To  both  of  these  rulings  defend- 
ant'-! co53a»!l  propaly  excepted.  No  excep- 
tion w«s  taken  to  any  of  tbe  instructions 
liver  to  the  Jury  by  the  court  below  con- 
cimlns  thf^  facts  aad  merits  of  the  case,  and 
aL  errova  assigned  In  this  court  may  be  dls- 
p.-Ki«d  of  under  two  assignments,  viz.:  That 
tia  trial  court  erred  in  its  instnictlons  to 
tie  Jary  to  the  effect  that  the  pleas  of  prior 
Jeopardy  asu  formor  acquittal  were  insuffi- 
cient In  law;  nnd,  second,  that  the  court 
erred  Is  ezdafiln^r  the  Collins  mortgage,  and 
(be  evideoce  offered  in  connection  with  said 
nxnrtgace,  liom  the  consideration  of  the 
Jary. 

In  oar  opintoi,  both  assignments  of  error 
are  nBtesaUe.  Manifestly,  such  proci  edings 
as  wer»  bad  before  the  court  and  Jury  on 
December  14,  1885,  did  not  result  in  defend- 
ant's acquittal  upoc  the  charge  against  him, 
as  stated  In  the  information.  There  was  no 
acquittal  In  fact.  The  case  against  the  de- 
fendant was  not  on  that  date,  or  at  any  time, 
submitted  to  that  Jury  for  their  verdict;  and 
no  verdict  of  any  kind  was  ever  returned  In 
the  case  against  the  defendant  by  the  Jury 
which  was  first  Impaneled.  The  first  Jury 
on  the  application  of  the  state's  attorney 
was,  by  order  of  the  trial  court,  discharged, 
without  returning  a  verdict.    The  plea  of 


former  acquittal  could  not  have  been  sustain- 
ed by  the  production  of  a  verdict,  nor  wa» 
such  discharge  an  acquittal  on  the  merits  in 
any  sense.  See  Comp.  Laws,  g  7309;  State 
V.  Priebnow,  16  Neb.  131,  IB  N.  W.  62a  In 
Wharton's  treatise  the  rule  is  stated  as  fol- 
lows: "But  between  the  pleas  of  autrefois 
acquit  and  convict,  and  once  In  Jeopardy, 
there  is  this  important  distinction:  that  tbe 
former  presupposes  a  verdict,  and  the  latter 
the  discharge  of  the  Jury  without  a  verdict." 
Whart  Cr.  PI.  &  Prac.  {  491.  But,  as  de- 
fendant's plea  of  former  Jeopardy  need  not 
rest  upon  a  verdict,  the  question  presented 
by  the  record  is  whether  the  proceedings  had 
before  the  first  Jury  constitute  prior  Jeop- 
ardy as  to  the  offense  for  which  the  accused 
was  found  guilty  by  another  Jury  which  was 
impaneled  at  a  later  date.  We  think  the  dis- 
charge of  the  first  Jury,  under  the  circum- 
stances stated,  resulted  from  a  cause  which 
created  a  legal  necessity  for  such  discharge. 
It  Is  often  said  In  general  terms  that  legal 
Jeopardy  attaches  in  criminal  cases  whenev- 
er, upon  a  valid  Indictment,  a  Jury  Is  sworn 
to  try  the  accused.  But  to  this  rule,  under 
modem  authority,  there  are  many  excep- 
tions, which  are  familiar,  and  need  not  be 
referred  to  here.  See  Whart  Cr.  PL  &  Prac. 
I  SOS;  State  v.  Haaledahl,  2  N.  D.  521,  62 
N.  W.  315.  The  sole  function  of  a  trial  Jury 
In  a  criminal  cas^  Is  to  determine  an  issue 
of  fact  Joined  between  the  accused  and  tbe 
state;  and,  until  such  issue  is  Joined  by  plea 
to  the  indictment,  there  is  no  warrant  in  the 
law  for  either  calling  or  swearing  a  Jury. 
The  statute  is  imperative  that  such  issue 
shall  be  Joined  unless  the  indictment  is  dls- 
iweed  of  either  by  motion  or  by  demurrer; 
andT  where  .the  defendant  stands  mute,  tbe 
plea  of  not  guilty  is  required  to  be  entered  of 
record  in  his  behalf.  Comp.  Laws,  7301- 
7311.  To  enter  upon  tbe  trial  after  swear 
Ing  a  jury,  but  before  the  entry  of  a  plen  to 
the  indictment,  has  frequently  been  held  to 
be  such  prejudicial  error  as  will  entitle  the 
accused  to  a  new  trial.  State  v.  Wilson 
(Kan.  Sup.)  22  Pac.  622;  Davis  v.  State,  88 
Wis.  487;  Douglass  v.  State,  8  Wis.  820; 
State  V.  Pierce  aowa)  42  N.  W.  181;  Weaver 
V.  State,  S3  Ind.  288.  The  authorities  cited 
also  hold  that  a  diBcharge  of  tbe  Jury  for 
such  reason  does  not  operate  as  a  bar  to  an- 
otlier prosecution  for  the  same  offense.  It 
is  held  in  Arkansas— and  this  would  be  the 
general  rule—  that  to  discharge  the  Jury  after 
a  plea,  the  Indictment  being  valid,  would 
operate  as  a  bar.  Lee  v.  State,  26  Ark.  260. 
In  the  case  from  Arkansas  there  was  no  le- 
gal necessity  for  the  discharge  of  the  Jury, 
the  only  reason  being  that  a  good  indictment 
was  erroneously  supposed  to  be  bad;  hence 
their  discharge  was  properly  held  to  operate 
as  a  bar. 

Nor  do  we  discover  error  In  the  ruling  of 
the  trial  court  in  excluding  the  Colling  mort- 
gage, and  the  evidence  offered  to  explain  it, 
from  the  consideration  of  the  Jury.    The  C5ol- 
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lins  mortgage,  as  written,  described  crops 
raised  on  different  land,  viz.  crops  grown  on 
a  tract  six  miles  distant  from  the  land  de- 
scribed in  the  mortgage  to  the  bank.  On 
its  face,  the  Ciolllns  mortgage  was  manifestly 
irrelevant  to  the  issues  involved,  and  it  is 
conceded  so  to  be.  But  counsel  contends  in 
his  brief  that  the  oral  evidence  offered  would 
connect  the  CoUins  mortgage  with  the  issues, 
and  mate  it  relevant  We  think  otherwise. 
The  oral  evidence,  as  offered,  in  its  utmost 
scope,  could  snow  only  that  the  accused  In- 
tended to  mortgage  the  same  crop  as  that 
described  in  the  chattel  mortgage  to  the 
bank;  and  that,  by  a  mistake  of  the  scriv- 
ener, another  tract  of  land  was  in  fact  de- 
scribed, and  that  such  mistake  was  not  dis- 
covered by  either  the  defendant  or  Collins 
until  after  the  wheat  in  question  was  sold. 
The  evidence  offered  would  not  tend  to  show 
tliat  Collins  ever  consented  to  a  sale  of  the 
wheat  in  question,  or  ever  knew  it  was  sold; 
nor  to  show  that  the  bank  people  ever  heard 
of  the  Collins  mortgage.  The  mere  fact  that 
the  Collins  mortgage  was  a  prior  mortgage, 
and  was  intended  to  cover  the  same  grain, 
can  certainly  have  no  bearing  on  the  ques- 
tion of  the  defendant's  guilt  or  Innocence. 
There  was  no  offer  made  to  follow  up  the 
evidence  offered  by  other  evidence  tending 
to  show  that  Collins  consented  to  the  sale  of 
the  wheat  in  question.  Counsel  argues  la  this 
court  that  evidence  could  have  been  offered 
and  introduced  showing  that  Collins,  as  first 
mortgagee,  did  consent  to  a  sale  of  the  wheat 
in  question,  and  that  such  evidence  would 
be  relevant  as  tending  to  show  that  the  sale 
of  the  wheat  by  the  accused  was  not  "will- 
ful," nor  made  with  a  fraudulent  purpose. 
This  position  Is  untenable.  We  are  clear 
that  the  consent  of  a  prior  mortgagee  to  a 
sale  of  the  property  covered  by  a  later  mort- 
gage would  have  no  tendency  whatever  to 
show  that  such  sale  was  not  made  "will- 
fully," and  without  the  consent  of  the  hold- 
er of  the  later  mortgage.  The  word  "will- 
fully," as  used  in  section  0933,  Comp.  Laws, 
as  we  construe  it,  simply  means  Intentional- 
ly. The  sale,  to  be  criminal,  under  the  stat- 
ute, cannot  be  a  sale  made  by  mistake;  it 
must  be  an  Intentional  sale,— 1.  e.  a  willful 
sale;  but,  in  our  Judgment,  the  sale  need 
not  be  shown  to  have  been  made  with  a 
fraudulent  purpose.  We  can  discover  no 
such  ingredient  of  the  offense  as  it  is  de- 
scribed in  the  statute;  and  the  terms  used 
by  the  lawmakers  seem  to  exclude  such  an 
element.  There  are  many  statutory  offenses 
in  which  the  element  of  a  criminal  intent  or 
purpose  does  not  enter,  and  we  think  the 
statute  in  question  belongs  in  that  class. 
State  V.  Welch,  21  Minn.  22;  State  v.  Stein 
(Minn.)  51  N.  W.  474.  In  our  Judgment  to 
hold  tliat  the  burden  is  upon  the  state  to 
show  a  fraudulent  purpose  in  addition  to  a 
willful  sale  would  be  to  greatly  Impair  tlie 
benefits  sought  by  the  statute.  There  is,  in 
our  Judgment,   little   probability   that   injus- 


tice will  result  from  the  construction  w« 
have  placed  on  the  section.  Inasmuch  as  the 
punishment  prescribed  is  so  gpraduated  ttiat 
the  trial  court  may  mete  out  punishment  in 
each  case  according  to  its  aggisvation  or 
want  of  aggravation.  While  the  punistunent ' 
prescribed  by  the  statute  may  be  severe,  it 
may  also  be  merely  nominaL  But  as  we 
have  seen  in  the  case  at  bar,  the  evidence 
offered  did  not  go  far  enough  to  show,  or 
tend  to  show,  that  the  sale  was  not  made  for 
a  fraudulent  purpose,  as  well  as  wlUfolly. 
It  is  not  claimed  even  in  argument  that  the 
defendant  sold  the  wheat  to  procure  funds 
to  pay  off  the  mortgage  to  the  bank;  nor  do 
we  wish  to  intimate  an  opinion  that  a  sale 
for  that  purpose  even  would  constitute  a  de- 
fense to  the  charge,  however  much  it  might 
mitigate  the  punishment  Finding  no  error 
in  the  record,  the  Judgment  will  l>e  affirmed. 
All  concur. 


SEYBOLD  V.  GRAND  FORKS  NAT.  BANK 

(BALDWIN,  Intervener). 

(Supreme  Court  of  North  Dakota.     May  12. 
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Gift  Cadsa  Mortis— Uiobts  o*  Dohor's  Pbrson- 
Ai,  Kepbbsbntativk — Parties  to  Actions. 

1.  The  donee  of  a  gift  causa  mortis  ia  not 
dependent  on  the  will  of  the  personal  repre- 
sontative  of  the  deceased  donor  for  his  title. 
The  title  vests  in  the  donee  dnring  the  lifetime 
of  the  donor,  subject  to  recall  by  revocation  of 
tlie  gift.  The  subject  of  the  gift  forms  no 
part  of  the  estate  of  the  donor.  His  personal 
representative  cannot  tiierefore,  lay  any  claim 
to  it.  except  in  case  of  necessity,  for  the  pay- 

,  ment  of  debts  whicli  could  not  otherwise  be 
paid.  When  such  representative  seeks  to  pur- 
sue such  gift  in  the  linnds  of  the  donee,  he  must 
show  the  facts  constitnting  the  necessity,  1.  e 
deficiency  of  assets  with  respect  to  debts,  and 
Itis  recovery  will  be  limited  to  the  extent  of 
such  necessity. 

2.  The  assignee  of  a  chose  In  action  whu 
holds  the  legal  title  to  it  may  maintain  an  ac- 
tion thereon,  as  the  real  party  in  interest  un- 
der the  Code,  although  he  holds  only  the  nake<l 
legal  title,  the  whole  benefidal  interest  being 
in  the  assignor. 

3.  Where  the  payee  of  a  negotiable  certifi- 
cate of  deposit  indorsed  the  same  to  the  cashier 
of  a  bank  with  an  unrestricted  indorsement,  and 
ilia  testimony  showed  that  he  had  deposited  the 
same  with  such  bank  to  be  collected  as  other 
similar  paper,  Itcld  that,  as  against  the  bank  is- 
suing the  certificate,  the  legal  title  to  such  cer- 
tificate was  vested  in  the  indorsee,  and  that  the 
indorsee  of  such  indorsee  by  a  like  unrestricted 
indorsement  could  sue  thereon  as  the  real  party 
in  intere.st.  Had  the  indorsement  been  in  terms 
for  collection  only,  this  fact  might  have  shown 
a  purpose  not  to  vest  the  legal  title  in  the  in- 
dorsee. 

4.  While  the  owner  of  property  may.  so 
long  as  he  can  identify  it,  follow  it  throngh  all 
its  transformations  in  the  hands  of  the  person 
who  received  it  in  its  oriirlnal  form,  yet,  when 
Bucli  property  is  turned  into  money,  and  loan- 
ed to  a  third  person,  he  cannot  follow  such 
money  in  the  hands  of  such  third  person,  but 
must  look  to  the  obligation  of  such  third  person 
to  the  lender  of  the  money  in  the  hands  of  tlie 
lender  as  his  (the  owner's)  property  in  still  an- 
other new  form. 


(Syllabus  by  the  Conrt) 
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Appeal  from  district  court,  Grand  Corka 
county;  Charles  F.  Templeton,  Judge. 

Action  by  Joseph  Seybold  against  the  Grand 
'Forks  National  Bank.  Charles  H.  Baldwin, 
administrator,. intervened.  From  a  judgment 
for  plaintiff,  defendant  and  intervener  appeaL 

Affi.rmpd 

J.  H.  Bosard,  for  appellants.  Cochrane  & 
Feetham,  for  respondent 

CORLISS,  J.  As  orlginaUy  instituted,  the 
object  of  this  action  was  to  recover  Judgment 
against  defendant,  the  Grand  Forks  National 
Bank,  on  a  certificate  of  deposit  issued  by 
the  bank  to  one  John  A.  Greenlee.  One  of 
the  points  urged  upon  this  appeal  as  a  ground 
for  reversal  of  the  Judgment  in  favor  of  thfl 
plaintiff  and  against  the  bank  la  that  the 
plaintiff  is  not  the  real  party  in  interest.  The 
certificate  of  deposit  was  indorsed  by  Green- 
lee to  R.  R.  Barrett,  cashier,  and  by  Barrett  it 
was  indorsed  to  the  plaintiff.  The  Indorse- 
ment to  the  plaintiff  is  in  the  following  form: 
"Pay  to  the  order  of  Jos.  Seybold,  cashier." 
The  Indorsements  to  Barrett,  and  by  Barrett 
to  plaintiff,  were,  it  is  claimed,  for  collec- 
tion; and  therefore  It  is  insisted  that  Greenlee, 
and  not  the  plaintiff,  is  the  real  party  inter- 
t\sted  under  the  Code.  Rev.  Codes,  i  6221. 
Tliat  one  who  has  the  naked  legal  tide  to  a 
obose  in  action  may  maintain  an  action  npon 
it,  under  a  statute  which  provides  that  an 
fiction  must  be  brought  by  the  real  party 
in  interest,  is  a  doctrine  supported  by  the  al- 
most unanimous  voice  of  authority.  Ander- 
son V.  Reardon,  46  Minn.  185,  48  N.  W.  777; 
Klmqnlst  v.  Markoe,  45  Minn.  305,  47  N.  W. 
»70;  Sheridan  v.  Mayor,  68  N.  Y.  30;  Gisel- 
man  v.  Starr,  106  Cal.  661,  40  Pac.  8;  Cottle 
V.  Cole,  20  Iowa,  481;  Eaton  v.  Alger,  47  N. 
Y.  345;  Knadler  v.  Sharp,  36  Iowa,  234;  Al- 
len ▼.  Brown,  44  N.  Y.  228;  Wetmore  v.  Hege- 
man,  88  N.  Y.  72.  Many  other  cases  might  be 
cited. 

It  is  urged  here  that  the  Indorsement  of  the 
certificate  of  deposit  was  merely  for  collec- 
tion, and  that  therefore  Seybold  Is  only  the 
agent  of  Greenlee  for  the  purpose  of  collecting 
the  paper;  and  In  this  eoonection  the  case  of 
Bank  v.  HolUster,  21  Minn.  385,  Is  cited.  But 
In  that  case  the  indorsement  itself  stated  that 
it  was  for  the  ptirpose  of  collection  only.  Nei- 
ther of  the  indorsements  In  this  case  contains 
any  such  statement  They  are  both  in  terms 
unrestricted  Indorsements  of  the  certificate. 
They  therefore  transferred  the  legal  title  to 
the  paper  to  the  respective  Indorsees.  The 
fact  that  Seybold  was,  upon  collecting  the 
amont  of  the  certificate,  to  account  to  Green- 
lee for  the  same,  or,  rather,  was  to  account 
to  Barrett,  who  was  in  turn  to  account  to 
Greenlee,  Is  by  no  means  decisive  of  the  ques- 
tion whether  Greenlee  intended  that  the  legal 
title  to  the  paper  should  pass  to  Barrett  and 
to  his  indorsee.  Greenlee  himself  has  seen  fit 
to  use  language  sufllcient  to  transfer  the  legal 
title  to  the  Instrument  to  his  indorsee,  and  we 
do  not  see  on  what  principle  the  defendant 
bank  should  be  allowed  to  go  outside  of  the 


contract,  for  the  purpose  of  giving  the  trans- 
action a  different  legal  effect,  when  it  has  no 
possible  interest  In  the  question,  and  cannot 
be  prejudiced  by  the  ruling  that  the  legal  title 
was  transferred  to  Barrett,  and  by  him  to 
plaintiff,  by  indorsements  In  terms  purport- 
ing to  make  such  transfer.  We  regard  the  re- 
cent case  of  Elmqiilst  v.  Markoe,  45  Minn. 
305,  47  N.  W.  870,  as  direcUy  In  point  In  this 
case  the  court  said:  'The  point  is  also  made 
that  there  was  evidence  tending  to  show  thai 
plaintiff  was  not  the  owner  of  the  note,  but 
held  it  simply  as  agent  for  Benson,  and  that 
this  question  should  have  been  submitted  to 
the  Jury.  We  tlUnk  the  uncontradicted  evi- 
dence is  that  plaintiff  was  a  pledgee  for 
value.  But,  in  any  event  it  was  unquestion- 
ed that  he  was  the  holder  of  the  note  un- 
der the  unconditional  and  '  unrestricted  in- 
dorsement of  the  payee.  This  vested  to  him 
the  legal  title,  and  entitled  him  to  sue  in  hl.s 
own  name,  whether  he  possessed  the  bene- 
ficial Interest  in  its  proceeds  or  not  A  re- 
covery by  plaintiff  will  fully  protect  the  de- 
fendants, and  they  have  no  interest  In  the 
equities  between  him  and  his  assignor,  unles.s 
an  inquiry  Into  the  subject  had  become  ma- 
terial upon  the  right  of  interposing  some  de- 
fense or  counterelaim  against  the  assignor. 
Vanstrum  v.  Llljengren,  37  Minn.  191,  33  N. 
W.  555;  Sheridan  v.  Mayor,  68  N.  Y.  30; 
Hays  V.  Hathorn,  74  N.  Y.  486-490."  See, 
also,  Boyd  v.  Corbitt,  37  Mich,  52.  If  the  sole 
object  of  Greenlee  was  to  intrust  this  paper 
to  an  agent  for  collection,  there  was  no  occa- 
sion for  indorsing  It  at  all.  A  debtor  has  no 
right  to  insist  that  his  creditor  shall,  on  re- 
ceiving payment,  indorse  to  him  (the  debtor) 
the  written  obligation  he  holds.  Surrender  Is 
all  that  can  be  required.  The  ordinary  pur- 
pose of  indorsing  negotiable  paper  by  an  un- 
restricted indorsement  in  sending  it  through 
a  bank  for  collection  Is  to  vest  in  the  bank 
the  legal  title  for  purposes  of  collection. 
Where  such  indorsement  Is  unrestricted,  as  in 
the  case  at  bar,  the  Indorsee  is  thereby  made 
the  holder  of  the  legal  title,  although  it  may 
be  that  he  is  given  such  legal  title  to  enable 
him  to  collect  the  paper  for  the  indorser.  Se<i 
McWmiams  v.  Bridges,  7  Neb.  419.  The  find- 
ing of  the  court  Is  merely  that  the  instru- 
ment was  Indorsed  to  Barrett  and  by  him  to 
plaintiff;  and,  when  we  turn  to  the  testimo- 
ny, we  find  that  Greenlee  testified  that  he 
put  the  certificate  la  the  bank  "the  same  as 
other  checks,  and  expected  them  to  collect  it." 
This  testimony  tends  to  confirm  the  view  that, 
while  he  deposited  it  for  the  purpose  of  hav- 
ing it  collected,  the  general  usage  of  busi- 
ness men  was  Intended  to  be  followed  by  him, 
L  e.  he  gave  the  bank  the  legal  title  to  the 
paper,  expecting  it  to  forward  it  for  collec- 
tion as  the  holder  of  such  legal  title;  and  this 
the  character  of  the  indorsement  confirms. 

At  common  law  the  assignee  was  obliged  to 
sue  in  the  name  of  the  assignor.  It  was  to  do 
.away  with  this  rule  that  the  statute  has  been 
adopted,  in  the  several  states,  providing  that  an 
action  must  be  brought  in  the  name  of^^the 
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real  party  In  interest.  Under  this  statute  the 
assigmee  may  sue  in  his  own  name,  although 
be  holds  the  legal  title  merely  for  the  bene- 
fit of  another.  All  that  the  debtor  is  interest- 
ed in  is  protection  against  a  second  action 
on  the  same  claim.  If  the  beneficial  owner 
has  vested  the  legal  title  to  the  chose  in 
action  in  a  third  person  by  assignment,  the 
assignee  can  collect  the  claim,  and  the  debtor 
will  be  protected;  and  if  the  assignee  snes 
upon  the  claim,  a  judgment  In  his  favor  will 
preclude  a  recovery  on  the  same  demand  by 
the  assignor.  It  is  not  contended,  in  this 
case,  Uiat  the  bank  will  suffer  any  prejudice 
by  allowing  plaintiff,  Instead  of  Greenlee,  to 
maintain  this  action,  owing  to  the  existence 
of  any  offset  in  its  favor,  good  as  against 
Greenlee,  and  not  good  as  against  the  plain- 
tiff. 

Subsequently  to  the  commencement  of  this 
action,  the  appellant  Charles  H.  Baldwin,  as 
administrator  of  the  estate  of  M.  C.  Hood, 
intervened  in  the  action,  claiming  title  to  the 
certificate  of  deposit  Having  failed  to  sat- 
isfy the  district  court  with  respect  to  his  ti- 
tle, he  has  appealed  from  the  adverse  Judg- 
ment of  that  court  How  the  intervener  can 
claim  any  Interest  in  the  certificate  of  de- 
posit sued  on  is  beyond  our  comprehension. 
His  alleged  title  to  it  is  based  on  the  follow- 
ing facts:  M.  C.  Hood,  of  whose  estate  be 
is  administrator,  shortly  before  his  death, 
gave  to  his  mother,  as  a  gift  causa  mortis, 
an  insurance  policy  on  his  own  life,  payable 
to  himself  or  assignee.  Subsequently  she 
collected  the  amount  of  the  policy  from  the 
insurance  company,  and  deposited  the  mon- 
ey in  a  bank  at  Bridgeport,  Ohio.  There- 
after she  loaned  to  John  A.  Greenlee  indi- 
vidually the  sum  of  $3,000,  taking  his  note 
therefor;  and  it  was  this  money  which  he 
deposited  in  the  defendant  bank,  and  for 
which  Is  issued  to  him  the  certificate  of 
deposit  on  which  this  action  was  brought. 
The  money  with  which  she  made  this  loan 
was  drawn  from  the  bank  in  which  she  had 
deposited  this  insurance  money,  and  the 
amount  of  such  loan  was  the  exact  amount 
received  by  her  from  the  insurance  company, 
and  deposited  in  such  bank.  It  also  appears 
that  she  had  no  money  In  the  bank  at  the 
time  she  made  such  deposit,  and  never,  at 
any  time  before  drawing  out  this  sum  to 
make  the  loan  to  Greenlee,  deposited  any 
other  moneys  in  such  bank.  The  theory  on 
which  the  Intervener  seeks  to  have  the  cer- 
tificate of  deposit  adjudged  to  belong  to  him 
as  administrator  is  that  the  insurance  policy 
on  the  life  of  M.  C.  Hood,  his  decedent  was 
part  of  the  assets  of  the  decedent's  estate, 
and  that  he  has  followed  the  proceeds  of  the 
policy  into  the  hands  of  Greenlee  and  the 
plaintiff,  who,  for  the  purposes  of  this  ac- 
tion, occupies  the  exact  position  of  Greenlee. 
Assuming  that  the  policy  did  belong  to  the 
estate,  we  fail  to  discover  the  principle  on 
which  the  Intervener  can  claim  this  certifi- 
cate of  deposit  in  Greenlee's  hands.  The 
policy  went  into  the  hands  of  the  mother  of 


M.  G.  Hood,  and  she  collected  the  amonnt 
due  upon  It  The  ri^rht  of  the  estate,  as- 
suming it  bad  any  right,  to  the  policy  itself, 
was  then  transferred  to  the  money  collected, 
and  later  it  was  transferred  to  the  account 
in  her  favor  with  the  bank  created  by  the 
deposit  of  such  money  therein.  Wlien  she 
loaned  to  Greenlee  money  taken  from  this 
same  account,  and  tocA  hia  note  for  tlie  loan, 
the  right  of  the  estate,  if  any,  waa  trans- 
ferred to  this  note.  But  it  did  not  follow  the 
money  into  the  hands  ot  a  third  person,  who 
had  borrowed  the  money  and  given  bis  obli- 
gation therefor.  The  doctrine  that  property 
may  be  followed  In  changed  form  is  limited 
to  the  person  who  received  it  in  the  original 
form  as  the  property  of  the  claimant  No 
matter  how  often  its  character  may  be  al- 
tered in  the  hands  of  the  one  who  first  ac- 
quired it,  the  owner  may  follow  It,  if  he  can 
establish  its  identity, with  the  original  prop- 
erty. Under  this  doctrine,  the  intervener 
could  claim  the  note  given  by  Greenlee  to 
Elsie  Hood,  the  mother  of  M.  0.  Hood,  if  the 
estate  was  the  owner  of  the  insurance  i>ol- 
icy.  But  ho  could  not  invoke  this  doctrine 
to  Justify  the  pursuit,  not  of  the  note  in  the 
hands  of  Elsie  Hood,  but  of  the  money  loan- 
ed by  her  to  Greenlee,  a  third  person;  and 
such  an  application  of  this  doctrine  has  never 
been  made  by  any  court  When  one  bor- 
rows money  of  another,  the  money  bo  bor- 
rowed cannot  be  followed  into  his  hand-s, 
and  he  be  made  to  account  for  such  money 
to  a  third  person,  on  the  ground  that  the 
lender  of  the  money  had  turned  into  cash 
property  of  such  third  person,  and  had  loan- 
ed such  cash  to  the  borrower.  The  borrow- 
er's obligation  is  to  the  lender.  The  owner's 
rights  attach  to  the  changed  form  of  the 
property  in  the  hands  of  the  lender,  L  e.  the 
note  given  him  by  the  borrower  on  the  loan, 
and  to  that  alone. 

But  the  decision  in  this  case  may  and 
should  be  placed  on  another  ground  as  welL 
The  intervener  has  made  out  no  claim  to  the 
Insurance  policy  or  its  proceeds.  The  court 
merely  finds  that  such  insurance  policy  was 
given  by  the  decedent,  M.  C.  Hood,  to  his 
mother.  Just  before,  and  in  view  of,  his  im- 
pending death.  It  waa  a  gift  causa  mortis. 
It  was  consummated  by  delivery  of  the  pol- 
icy, and  by  the  execution  to  his  mother  by 
him  of  an  assignment  thereof.  It  Is  there- 
fore clear  that  the  whole  legal  and  bene- 
ficial interest  in  the  policy  was,  at  the  time 
of  M.  C.  Hood's  death,  vested  in  bis  mother, 
he  not  having  revoked  the  gift  in  his  life- 
time, and  having  in  fact  died  of  the  ailment 
(consumption)  which,  at  the  time  of  the  gift. 
Was  inexorably  dragging  him  to  the  grave. 
The  donee  of  a  gift  causa  mortis  does  not 
depend  upon  the  will  of  the  administrator  for 
his  title.  His  title  vests  before  the  death  ot 
his  donor,  subject  to  revocation  by  the  donot 
during  his  lifetime,  or  by  hia  recovery  from 
the  disease  from  which  he  apprehended 
death  when  he  made  the  gift  The  subj<.*c( 
of  the  gift  does  not  becqmeA,m]$iitf  the  a» 
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sets  of  the  estate,  for  the  reason  that  It  did 
aot  belong  to  the  donor  at  the  time  of  his 
death.  But,  upon  the  principle  that  one 
must  be  Just  before  he  la  generous,  the  ad- 
ministrator may  pursue  the  thing  so  given  in 
ttie  hands  of  the  donee,  whenever  be  can  cs-' 
tablish  the  fact  that  it  is  needed  to  pay 
debts  of  the  donor,  by  reason  of  the  insuffi- 
ciency of  assets  for  that  purpose.  The  the- 
ory on  which  this  action  against  the  donee 
is  Instituted  is  that  the  transfer  of  the  thing 
operated,  under  the  circumstances,  to  de- 
fraud creditors,  and  therefore  should.  In 
their  Interests,  be  annulled.  It  presupposes 
that  the  title  Is  In  the  donee,  subject  to  re- 
call by  the  estate  In  case  of  necessity.  It 
Is  evident  that,  as  the  right  of  the  donee  to 
retain  the  gift  can  be  defeated  only  by  show- 
ing such  necessity,  he  must  be  a  party  to  the 
proceeding  which  assails  his  right,  and  there- 
in have  the  opportunity  to  contest  the  truth 
of  the  claim  on  which,  alone,  his  right  can  be 
divested.  He  must  have  a  chance  to  be 
heard  on  the  question  whether  there  Is  a  de- 
ficiency of  assets.  In  the  case  at  bar  the 
donee  is  noi:  a  party  to  the  action,  and  can- 
not possibly  be  beard  on  the  question  wheth- 
er the  gift  U  needed  to  pay  debts.  In  8ni>- 
port  of  the  views  above  stated  we  cite  the 
following  cases:  8  Am.  &  Bng.  Enc.  Law, 
1352;  House  v.  Grant,  4  Lans.  280;  Basket 
V.  Hassell,  107  U.  S.  602.  2  Sap.  Ct  415;  Oaas 
V.  Simpson,  4  Ck>ld.  288;  Dunn  v.  Bank  (Ho.) 
18  S.  W.  1141;  Klff  V.  Weaver,  94  N.  C.  874; 
Smery  v.  Cloogh.  «3  N.  H.  552,  4  Atl.  796; 
Marshall  v.  Berry,  13  Allen,  40;  Parish  v. 
Stone,  14  Pick.  204;  Michener  v.  Dale,  23  Pa. 
St  64;  Gaunt  v.  Tjicker,  18  Ala.  27;  Schon- 
ler,  Ex'ra,  SS  219,  220.  Our  statute,  which 
declares  that  a  gift  in  view  of  death  must  be 
treated  as  p.  legacy,  so  far  as  relates  only  to 
creditors  of  the  giver  (sectioa  3562,  Rev. 
Codes),  Is  merely  declaratory  of  the  settled 
role  of  law  on  this  subject.  Such  a  gift  is 
not  a  legacy  as  to  the  administrator.  He 
can  exercise  no  control  over  It  merely  by 
virtue  of  his  representative  capacity.  It  Is 
to  be  treated  as  a  legacy  as  to  creditors  alone. 
It  Is  only  when  it  can  be  shown  that  creditors 
will  be  injured  by  sustaining  the  gift  that  the 
personal  repreaeutatire  of  the  decedent  can  le- 
gally claim  it,  and  then  only  to  the  extent  of 
the  necessity. 

In  the  case  at  bar  it  appears  that  the  In- 
ventory received  in  evidence  shows  assets  of 
the  estate  of  M.  C.  Hood  amounting  to  $10,- 
000,  and  few.  If  any,  debts  are  shown  to  ex- 
ist against  the  estate.  The  case,  as  it  stands 
before  us,  does  not  disclose  any  necessity  for 
a  resort  by  the  administrator  to  this  fund  to 
enable  him  to  pa;  creditors  of  the  estate. 
The  contrary  clearly  appears.  If,  at  any 
time  In  the  future,  it  should  be  discovered 
that  It  was  necessary  to  make  Elsie  Hood  ac- 
count to  the  administrator  of  her  son's  es- 
tate for  the  purpose  of  obtaining  money  with 
which  to  pay  creditors  of  such  estate  who 
4>ould  not  otherwise  be  paid,  the  proper  ac- 


tion for  that  purpose  can  be  instituted.  To 
that  action  she  wonld  have  to  be  a  party. 
Here  it  Is  sought,  In  eCCect,  to  deprive  her  of 
her  property  without  an  opportunity  to  be 
heard.  Of  course,  such  a  proceeding  would 
be  Ineffectual  to  bind  her,  and  she  could 
therefore  enforce  her  obligation  against 
Greenlee  for  the  money  borrowed  by  him,  al- 
though he  would  be  stripped  of  this  certifi- 
cate of  deposit,  if  we  should  hold  that  the 
intervener  could  maintain  his  contention  in 
this  case.  If  he  saw  fit  to  advance  his  Indi- 
vidual money  to  pay  debts  of  the  decedent, 
no  one  can  derive  any  advantage  from  that 
cimunstanee.  Certainly  that  fact  would  not 
divest  him  of  his  title  to  the  balance  of  the 
money  on  dep3Slt  with  the  defendant  bank, 
and  vest  such  tittle  In  the  estate.  The  In- 
tervener, who  was  appointed  administrator 
with  the  will  annexed  in  place  of  Greenlee, 
as  executor,  cannot,  therefore,  lay  any  claim 
to  this  certificate  of  deposit  It  was  not  a 
part  of  the  assets,  nor  did  Greenlee  make  It 
I>art  of  such  assets.  The  Judgment  of  the 
district  court  Is  affirmed.   All  concur. 


•    BONNELL  V.  VAN  CISE. 
(Supreme  Court  of  South  Dakota.     June  3, 
1896.) 
Appeal— RcQcisiTKH— Bond— Waiver. 

1.  Comp.  Laws,  §  5215,  provides  that  an 
appeal  most  be  taken  by  service  of  notice,  and 
perfected  on  service  of  the  undertaking  for 
costs,  or  a  deposit  of  money  instead,  or  a  waiver 
thereof.  Section  6219  provides  that,  to  render 
an  appeal  effectual  for  any  purpose,  an  under- 
taking must  be  executed,  or  a  deposit,  with 
service  of  notice,  or  walrer  thereof,  made.  Sec- 
tion 5231  provides  that  the  undertaking  must 
be  filed,  and  a  copy  thereof  served  with  the  no- 
tice of  appeal.  Held,  that  where  the  notice  of 
appeal  was  served  on  the  adverse  party  and 
on  the  clerk,  and  was  duly  filed,  but  no  under- 
taking executed,  or  deposit  made,  or  waiver 
thereof,  as  prescribed,  the  appeal  was  a  nullity. 

2.  Comp.  Laws,  {  5219,  makes  an  under- 
taking, or  a  deposit  in  lieu  tliereof,  or  a  waiver, 
an  essential  requisite  of  an  appeal.  Held,  that 
an  offer  of  waiver  by  an  appellee,  refused  by 
the  appellant,  will  not  confer  jurisdiction  on 
the  appellate  court. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty. 

Action  by  E.  E.  Bonnell  against  Edwin  Yan 
Clse,  administrator.  From  the  Judgment  ren- 
dered, plaintiff  appealed.  On  motion  to  dis- 
miss appeal.    Denied, 

G.  C.  Moody  and  W.  S.  Elder,  for  appellant 
Edwin  Yan  Clse,  for  respondent 

COKSON,  P.  X  This  Is  a  motion  by  the  re- 
spondent to  dismiss  the  appeal  in  this  case 
upon  the  grounds  that  the  appeal  has  not  been 
I)erfected,  no  record  filed  in  this  court  and  no 
abstract  or  brief  filed  or  served.  It  appearn 
from  the  affidavits  read  on  the  hearing  that 
in  February,  1806,  the  plaintiff  and  appellant 
served  a  notice  of  appeal  on  the  adverse 
party  and  upon  the  clerk  of  the  court,  and 


Digitized  by 


Vjoogle 


6ti6 


07  NOKTHWBSTEKK  BBPORTBR. 


tS.D. 


filed  the  eame  In  tbe  office  of  the  clerk  of  the 
court,  and  that  no  undertaking  for  costs  has 
been  executed,  no  deposit  of  money  for  the 
costs  made,  and  no  stipulation  -waiving  the 
same  was  made  prior  to  the  service  of  no- 
tice of  this  motion.  It  further  aK>ear8  that, 
at  the  time  of  the  service  of  the  notice  of 
appeal,  counsel  for  appellant  requested  the 
counsel  for  respondent  to  waive  the  undertak- 
ing or  deposit,  which  he  then  declined  to  do. 
It  further  appears  that  no  abstract  or  brief 
has  been  served  or  filed,  and  that  the  record 
has  not  been  transmitted  to  this  court  On 
May  13th,  at  the  time  the  notice  of  this  mo- 
tion was  served,  the  respondent  served  an 
affidavit  in  which  he  makes  the  following  of- 
fer: "And  affiant  expressly  waives,  in  writ- 
ing, the  giving  or  serving  of  any  undertaking 
whatever  in  this  appeal,  to  the  end  that  he 
may  bring  the  same  before  this  court  at  this 
time,  and  have  a  final  disposition  made 
thereof."  This  ofCer  appellant  declined  to  ac- 
cept. The  counsel  for  api>ellant  resists  the 
motion  to  dismiss  the  api>eal  upon  the  ground 
that,  as  the  appeal  has  not  been  perfected  in 
the  manner  prescribed  by  the  statute,  this 
court  has  no  Jurisdiction  to  make  any  order 
in  the  premises;  and  he  contends  that,  until 
an  undertaking  for  costs  has  been  given, 
money  deposited,  or  the  same  waived,  the  ap- 
peal is  not  perfected,  and  the  case  is  not  in 
this  court.  The  counsel  for  the  respondent 
contends  that  by  the  service  of  the  notice  of 
appeal  upon  the  proper  parties  the  appeal  was 
taken,  and  this  court  thereby  acquired  Juris- 
diction. He  further  contends  that,  if  the 
court  did  not  so  acquire  Jurisdiction  by  virtue 
of  the  service  of  the  notice  of  appeal,  it  ac- 
quired Jurisdiction  when  the  waiver  was 
made,  and  has  now  the  power  to  dismiss  the 
appeal. 

As  the  question  is  an  important  one,  and 
has  never  been  directly  decided  by  this  court, 
we  deem  it  proper  to  determine  what  Is  re- 
quired to  transfer  a  case  from  the  trial  court 
to  this  court,  and  when  this  court  acquires  Ju- 
risdiction of  the  same.  To  do  this  It  will  be 
necessary  to  examine  the  provisions  of  our 
statute  up(H)  the  subject  of  appeals.  Section 
5215,  Comp.  Laws,  provides  that  an  appeal 
must  be  taken  by  serving  a  notice  of  appeal 
upon  the  adverse  party  and  on  the  clerk  of 
the  court  The  section  then  provides,  "The 
appeal  shall  be  deemed  taken  by  the  service 
of  the  notice  of  appeal,  and  perfected  on  serv- 
ice of  the  undertaking  for  costs,  or  the  de- 
posit of  money  instead,  or  the  waiver  thereof 
as  hereinafter  prescribed."  Section  5218  pre- 
scribes the  manner  of  making  the  deposit  and 
serving'  notice  of  the  same,  and  of  the  waiver 
of  the  same.  The  important  section  is  5219, 
which  provides  that,  "to  render  an  appeal  ef- 
fectual for  any  purpose,  an  undertaking  must 
be  executed,"  etc.  While  not  so  specifically 
stated,  in  terms,  in  the  section,  the  deposit, 
with  service  of  notice  of  the  same,  or  waiver, 
as  prescribed  in  the  preceding  section,  will 
have  the  same  effect  as  the  execution  and 


service  of  the  nndertaklng  prescribed  in  sec- 
tion 5210.  Section  5231  is  another  important 
section.  That  provides  that  the  original  un- 
dertaking must  be  filed  with  the  notice  of  ap- 
peal, and  a  cc^y  served  with  the  notice  of 
appeal.  "If  a  deposit  is  made  Instead  of  the 
execution  of  an  undertaking,  notice  of  sacb 
deposit  must  be  served  with  the  notice  of  ap- 
peal." Section  5218.  What  Is  required  in 
case  the  undertaking  and  deposit  are  waives 
is  not  specified,  but  undoubtedly  the  better 
practice  would  be  to  file  the  stlptilation  of 
waiver  with  the  clerk,  with  ttie  notice  of  ap 
peal. 

Four  acts  seem  to  be  required  is  order  to 
take  and  perfect  an  appeal:    First,  the  serv- 
ice of  notice  of  the  appeal  upon  the  adverse 
party;   secMid,  the  service  of  the  notice  of 
appeal  upon  the  clerk  of  the  court;    third, 
service  of  a  copy  of  the  nndertaklng,  or  notice 
of  the  deposit  of  money  with  the  clerk  of  the 
court,  upon  the  adverse  party,  with  the  no- 
tice  of  appeal;    fourth,    filing  the   notice  of 
appeal  and  the  original  undertaking,   w  no- 
tice of  deposit,  with  the  clerk  of  the  court. 
The  service  of  the  notice  of  appeal  upon  the 
adverse  party  and  the  clerk  of  the  court,  and 
filing  the  same  with  the  clerk,  if  we  are  to 
give  effect  to  the  language  of  section  5219. 
will  not  be  sufficient  to  remove  the  case  to 
this  court,  or  give  this  court  Jurisdiction  of 
the  same.    If,  to  render  the  appeal  effectual 
for  any  purpose,  there  must  be  an  undertak- 
ing executed  on  the  part  of  the  appellant,  or  a 
deposit  of  money,  or  waiver  of  the  same,  then 
it  necessarily  follows  that  the  service  of  the 
notice  of  appeal  is  only  one  of  the  steps  in 
the  process  of  taking  an  appeal,  and   with- 
out the  execution  of  an  imdertaking,  deposit 
of  money,  or  waiver  of  the  undertaking  and 
deposit,  it  would  be  of  no  avail  in. tnnsf erring 
the  case  to  this  court,  and  would  not  confer 
Jurisdiction  upon  this  court    Section  5219  of 
the  statutes  of  this  state  is  an  exact  copy  of 
section  334  of  the  old  Code  of  Civil  Procedure 
of  New  York,  so  far  as  the  question  we  are 
now  considering  is  involved.     That  section 
has  received  a  construction  by  both  the  su- 
preme court  of  that  state  and  the  court  of 
appeals.     In  Kelsey  v.  Campbell,   38  Barb. 
238,  the  supreme  court  uses  the  followiug  lan- 
guage:    "But   this   latter   section    [334]   de- 
clares, in  very  emphatic  language,  that,  to 
render  an  appeal  effectual  for  any  purpose, 
a  written  undertaking  must  be  executed  on 
the  part  of  the  appellant,  with  at  least  two 
sureties,  to  the  effect,"  etc.,  "or  the  sum  men- 
tioned in  the  section  must  be  deposited  witli 
the  clerk.    *    •    •    An  appeal  without  an  un- 
dertaking amotmts  to  nothing,   and  accom- 
plishes nothing,  for  the  section  requiring  an 
undertaking  declares  that  without  it  the  ap- 
peal shall  not  be  effectual  for  any  purpose. 
An  appeal  which  Is  not  effectual  for  any  pn^ 
pose  Is  a  nullity.    It  effects  nothing.    It  makes 
no  change  wliatever  in  the  proceedings,  bat 
leaves  them  In  the  same  condition  as  the; 
were  before  the  notice  of  appeal  was  given. 
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This  is  too  plain  for  argument."  And  in  Bay- 
mond  v.  Richmond,  70  N.  Y.  106,  the  conrt  of 
appeals  says:  "In  such  case  the  notice  is  one 
of  the  steps  In  the  process  of  api)eaUng,  but 
it  does  not  become  efFectual  for  any  purpose 
until  an  undertaking  has  been  given.  *  •  * 
Here  the  undertaking  glreu  was  not  a  com- 
pliance with  the  statute,  and  Is  now  claimed 
by  both  parties  to  be  a  nullity.  The  case 
must  then  be  treated  as  If  nothing  but  the 
notice  of  appeal  had  been  served.  That  was 
regular,  and  cannot  be  set  aside.  As  there 
was  no  undertaking,  there  was  no  appeal; 
and  the  return  could  not  be  properly  made 
to  this  court,  and  the  cause  could  not  be 
properly  placed  upon  the  calendar,  and  there 
Is  no  appeal  to  dismiss." 

It  is  clear,  therefore,  that  there  was  no  ap- 
peal in  this  case  in  this  conrt  to  be  dismiss- 
ed, unless  the  offer  of  Respondent  to  waive 
an  undertaking  or  deposit,  in  his  affidavit  of. 
May  13th,  has  the  effect  to  perfect  the  appeaL 
That  offer,  not  accepted,  but  declined,  by  the 
appellant  at  the  late  date  at  which  It  was 
made,  can  hardly  have  such  effect.  It  would 
be  rather  an  anomalous  proceeding  for  the 
appellant  to  be  forced  Into  this  court  on  ap- 
peal by  the  respondent,  without  his  consent 
The  party  may  have  the  right  to  appeal,  but 
a  respondent  cannot  compel  him  to  exercise 
that  right  against  his  will.  An  unaccepted  of- 
fer to  waive  the  undertaking  and  deposit, 
therefore,  will  not,  in  our  view,  have  the  ef- 
fect to  bring  the  appeal  into  this  court  We 
have  not  overlooked  the  provisions  contained 
In  section  5235,  which  authorizes  this  court, 
or  the  conrt  from  which  the  appeal  is  taken, 
to  permit  amendments,  or  omitted  acts  to  be 
done,  in  order  to  perfect  the  appeal;  but  we 
express  no  opinion  as  to  the  effect  of  this  sec- 
tion, as  no  application  has  been  made  to  this 
court  under  its  provisions.  The  motion  to 
dismiss  the  appeal  must  be  denied,  upon  the 
ground  that,  the  appeal  not  having  been  per- 
fected by  the  execution  of  an  undertaking  for 
costs,  deposit  of  money,  or  a  waiver  of  the 
same,  this  court  has  not  acquired  Jurisdiction 
of  the  case,  and  that  there  Is  therefore  no 
appeal  in  this  court  to  be  dismissed.  Motion 
to  dismiss  appeal  is  denied. 


REID  et  al.  v.  KELLOGG. 
(Supreme  Conrt  of  South  Dakota.     June  3, 

1806.) 
AuTHORiTT  or  AOKST— Patmbnt  of  Notb  to 

AOBNT. 

1.  Where  on  the  issue  as  to  the  ostensible 
authority  of  an  agent  to  receive  payment  of  a 
mortgage  for  his  principal,  arising  from  the 
negligence  of  the  principai  in  holding  the  agent 
out  as  having  sucn  authority,  the  facte,  though 
not  disputed,  are  such  that  reasonable  minds 
might  draw  different  conclusions  theretrom,  the 
issue  is  properly  left  to  the  jury. 

2.  Comp.  Laws,  §  4497,  providing  that  a 
person  paying  a  negotiable  instrument  may  re- 
quire as  a  condition  precedent  that  the  same 
be  surrendered,  does  not  prevent  a  payment  to 


as  agent,  made  without  demanding  the  Instru- 
ment, wlio  has,  through  the  negligence  of  the 
principal,  been  given  ostensible  authority  to  re- 
ceive payment  from  being  binding  on  the  prin- 
cipal. 

Appeal  from  circuit  court,  Aurora  county; 
D.  Haney,  Judge. 

Action  by  William  A.  Reid  and  another 
against  Sarah  0.  Kellogg.  There  was  a 
judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

S.  B.  Hostetter  and  WUford  Smith,  for  ap- 
pellant    A.  E.  Hitchcock,  for  respondents. 

CORSON,  P.  J.  This  was  an  action  to 
compel  the  defendant  to  satisfy  a  mortgage, 
alleged  by  the  plaintiffs  to  have  been  paid. 
The  defendant,  by  her  answer,  denied  the 
payment,  and  by  way  of  counterclaim  de- 
manded the  foreclosure  of  the  mortgage. 
Findings  and  judgment  were  in  favor  of  the 
plaintiffs,  and  the  defendant  appeals.  The 
case  was  tried  by  the  court,  special  issues 
having  been  submitted  to  and  passed  upon 
by  a  jury. 

The  facts  necessary  to  a  proper  under- 
standing of  the  case  may  be  briefly  stated  as 
follows:  In  June,  1887,  the  plaintiffs  obtain- 
ed a  loan  of  $1,600  from  Downing  &  Lumley, 
who  were  bankers  and  loan  agents  at  Ar- 
mour, in  this  state,  through  their  agents  at 
Planklnton.  Subsequently,  in  1891,  Down^ 
lug  &  Lumley  organized  the  Douglas  Coun- 
ty Bank,  of  which  Lumley  became  the  presi- 
dent and  manager.  The  loan  was  made  on 
five  years'  time,  interest  payable  semian- 
nually, and  Interest  and  principal  were  made 
payable  at  the  First  National  Bank  of  Hart- 
ford, Ccoin.  The  note  and  mortgage  to  se- 
cure the  same  were  made  payable  to  Lum- 
ley. The  interest  coupons  were  paid  to  Lum- 
ley, and  he  delivered  to  the  plaintiffs  the 
coupons  so  paid.  Lumley  notifled  the  plain- 
tiffs when  interest  was  due,  extended  time 
for  payments,  and  transacted  all  the  busi- 
ness i>ertainlng  to  the  note  and  mortgage 
with  the  plaintiffs,  and  when  the  note  be- 
came due  Informed  the  plaintiffs  that  the 
money  should  be  paid  to  him.  Lumley,  in 
June,  1888,  transferred  the  note  and  mort- 
gage to  the  mother  of  the  defendant,  through 
Smith  &  Co.,  brokers  at  Hartford,  who  seem 
to  have  been  the  agents  of  Downing  &  Lum- 
ley, and  subsequently  of  the  Douglas  Coun- 
ty Banlc  The  assignment  of  the  mortgage 
was  duly  recorded.  The  defendant  trans- 
acted the  business  for  her  mother  with 
Smith  &  Co.,  and  subsequently  became  the 
owner  of  the  note  abd  mortgage.  The  mother 
and  the  defendant  received  alllnterestfor  the 
five  years  through  Smith  &  Co.,  at  Hartford. 
Neither  the  plaintiff  Reid  nor  the  defendant 
nor  her  mother  transacted  any  business  re- 
lating to  this  loan  with  the  First  National 
Bank  of  Hartford,  where  the  note,  mortgage, 
and  Interest  were  made  payable.  There  was 
no  communication  between  plaintiff  Reid 
and  the  defendant  or  her  mother.     Neither 
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the  defendant  nor  ber  mother  evei  notified 
Reid  that  she  held  the  mortgage  and  note. 
When  the  note  became  due,  Reld  caused  the 
cashier  of  the  Davison  Goonty  Bank,  at  Mt 
Vernon,  to  transmit  to  the  Douglas  County 
Bank  the  amount  due  upon  said  note;  and 
that  bank,  soon  after  recelTlng  the  draft, 
failed.  As  before  stated,  special  issues  -were 
submitted  to  the  Jury,  and  their  findings  and 
the  findings  of  the  court  thereon  are  as  fol- 
lows: "Seventh.  That  a  trial  of  the  issues 
of  said  case  was  had  before  a  Jury,  the 
court  submitting  certain  questions  to  the 
Jury  to  be  determined  by  it,  w^ch  ques- 
tions were  duly  answered  by  the  said  Jury. 
That  the  questions  submitted  by  the  court 
and  the  answers  determined  by  the  Jury 
are  aa  follows:  (1)  Did  defendant  Inten- 
tionally cause  or  allow  William  A.  Reld  to 
Relieve  that  the  Douglas  County  Bank  was 
anthorized  by  her  to  collect  the  note  tor 
her?  Answer.  Tes.  (2)  Did  defendant,  by 
want  of  ordinary  care,  cause  or  allow  Wil- 
liam A.  Reld  to  believe  that  the  Doug- 
las County  Bank  Was  authorized  by  her  to 
collect  the  note  for  her?  Answer.  Yea.  (3) 
Did  William  A.  Reld  sign  the  application  or 
writing  marked  'Bxhlblt  4'?  Answer.  No. 
Vighth.  That  the  court  adopts  and  approves  the 
flndinss  of  the  Jury  as  its  findings,  and  it 
therefore  finds  that  the  said  Douglas  Connty 
Bank  of  Armour,  South  Dakota,  was  the  du- 
ly-authorized agent  of  the  defendant  to  col- 
lect the  principal  on  said  note  for  her,  and 
that  the  application  for  a  loan  set  up  in  de- 
fendant's answer  and  counterclaim,  and  In- 
troduced in  evidence  at  the  trial  as  'Exhibit 
4,'  was  not  signed  by  plaintifT  William  A. 
Reld."  Exhibit  4  referred  to  in  the  findings 
purports  to  be  an  application  for  a  loan,  in 
which  it  Is  stated  that  said  Lumley  was  to 
be  considered  the  agent  of  the  plaintiffs  in 
making  said  loan. 

Numerous  errors  are  assigned,  but  only  two 
are  discussed  in  appellant's  brief.  These 
are:  That  there  Is  no  evidence  that  the 
idaintiffs  ever  paid  the  amount  due  upon  the 
note  and  mortgage  to  the  defendant,  or  to 
any  one  authorized  to  receive  it,  and  that 
the  evidence  Is  insufficient  to  sustain  the 
finding  that  the  plaintiff  Reid  did  not  sign 
the  application  marked  "Exhibit  4."  The 
evidence  as  to  the  signing  of  the  application, 
Exhibit  4.  by  Reid,  was  conflicting,  and  the 
findings  of  the  court  and  Jury  upon  that 
question  are  not,  as  we  view  the  evidence, 
against  the  preponderance  of  the  evidence, 
and  will  not,  therefore,  be  disturbed.  Ran- 
dall V.  Burke  Tp.,  4  8.  D.  337,  57  N.  W.  4. 

It  is  contended  by  the  appellant  that  the 
evidence  as  to  the  authority  of  the  Douglas 
County  Bank  to  receive  the  money  on  the 
notes  and  mortgage  was  undisputed,  and 
therefore  the  question  as  to  such  authority 
is  one  of  law  for  the  court.  The  respondents 
contend  that,  while  the  facta  may  be  undis- 
puted, the  Inferences  to  be  drawn  from  the 
(acts  are  a  question  of  fact,  and  not  of  law. 


We  are  of  the  opinion  that  recvondents  are 
correct  in  this  contention.    It  is  only  tirhen 
the  facta  are  nndltvuted,  and  but  one  infer- 
ence can  legitimately  be  drawn  tberefrom. 
that  the  question  becomes  one  of  law.    Wlien 
different  minds  may  reasonably  draw  differ- 
ent Inferences  and  arrive  at  different  condn- 
Bions  from  the  undisputed  facta,  the   ques- 
tion remains  one  of  fact,  and  not  one  of  law. 
The  rule  adopted  by  this  court  is  thus  stated 
in  the  headnote  in  Bates  v.  Railroad  Co.,  4  S. 
D.  394,  57  N.  W.  72:    "Upon  the  trial,  if  the 
evidence  leave  the  facts  undisputed,  and  they 
are  such  that  different  conclusions  or  Infer- 
ences co\ild  not  reasonably  be  drawn  from 
them,  it  becomes  the  duty  of  the  court  to  de- 
clare their  legal  effect;   but  if  the  facts  are 
In  dispute,  or,  if  undisputed,  they  are  such 
that  different  Impartial  minds  might   fairly 
draw  different  condlusions  from  them,  they 
should  be  submitted  to  the  Jury."    Thompaon, 
In  his  work  on  Negligence  (page  236),  states 
the  rule  as  follows:    "It  is  frequently  stated 
that  when  the  facts  are  undlspnted  or  con- 
clusively proved  the  question  of  negUgence 
Is  to  be  decided  by  the  court    A  better  opin- 
ion, however,  would  seem  to  be  that,  in  cvder 
to  Justify  tbe  withdrawal  of  the  case  from 
the  Jury,  the  facts  of  the  case  should  not 
only  be  undisputed,  bnt  the  conclnsiona  to  be 
drawn  from  the  facts  indisputable.    Wbether 
Oie  facts  be  disputed  or  undisputed,  if  differ- 
ent minds  may  bonsstly  draw  different  con- 
clusions from  then,  the  case  should  properly 
be  left  to  the  Jury."    The  evidence  in  this 
case  upon  the  questions  presented  was  sndi 
that  different  minds  might  reasonably  draw 
different   oondusions   therefrom.    While   the 
effect  to  be  given  special  findings  of  a  Jury 
in  an  equity  case  may  not  be  the  same  as 
that  given  to  the  verdict  of  a  Jury  in  a  law 
case,  yet  when  a  Jury  has  passed   nixm  a 
question  of  fact,  clearly  and  fairly  submitted 
to  them  by  the  court,  and  the  trial  court  has 
adopted  and  approved  the  special  findings, 
this  court  would  only  feel  Justified  in  re- 
versing a  Judgment  based  upon  such  findings 
in  a  very  dear  case  of  the  preponderance  of 
the  evidence  against  the  findings.     In  this 
case  no  exceptions  were  taken  to  the  ctaargv 
of  the  court,  and  no  exceptions  are  pressed 
upon  this  court  as  to  the  admission  or  re- 
jection of  evidence.    We  have  carefully  re- 
viewed the  evidence,  which  is  exceedingly 
voluminous,  and  we  cannot  say  that  there  is 
such  a  preponderance  of  the  evidence  against 
the  findings  of  the  court  and  Jury  as  would 
warrant  this  court  in  disturbing  the  same. 
A  statement  of  the  evidence  would  serve  no 
useful  purpose,  and  we  shall  therefore  not 
attempt  it    It  is  sufficient  to  say  that  the 
evidence  of  the  various  transactions  between 
the  defendant  and  Smith  Sc  Co.,  and  defend- 
ant, through  Smith  &  Co.,  with  Liumley  and 
the  Douglas  County  Bank,  and  between  the 
plaintiff  Reld  and  the  various  parties,  wu 
fuUy  and  fairly  presented  to  the  Jury.    While 
this  court  might  draw  inferences  and  coBdu- 
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Blons  therefrom  different  from  those  drairn 
by  the  Jury  and  trial  court,  the  evidence  was 
such,  as  before  stated,  that  different  minds 
might  legitimately  draw  different  concluBions 
tlierefrom;  and  the  Jnry  and  court  having,  as 
we  have  seen,  found  In  favor  of  the  plaintiff, 
we  think  these  findings  should  not  be  disturb- 
ed.  This  is  a  case  where  one  of  two  innocent 
parties  must  necessarily  suffer  loss.    This  loss 
the  Jury  and  trial  court  find  resulted  from  the 
defendant  Intentionally  and  by  want  of  or- 
dinary care  causing  the  plaintiff  Beld  to  be- 
lieve that  the  Douglas  County  Bank  was  au- 
thorized by  her  to  collect  the  note  for  her. 
It  such  was  the  fact,  the  rule  laid  down  in 
section  4730,  Comp.  Laws,  applies,  namely: 
"Where  one  of  two  innocent  persons  must 
EQffer  by  the  act  of  a  third,  he  by  whose  neg- 
ligence it   happens   must  be  tbe  sufferer." 
That  the  defendant  was  that  person  has  been 
determined  by  the  Jury  and  approved  by  the 
trial  court    We  have  not  overlooked  the  con- 
tention of  counsel  for  appellant  that.   Inas- 
much as  our  statute  prescribes  that  a  party 
paylnf  a  negotiable  instrument  "may  require, 
as  a  condition  concurrent  to  its  payment,  that 
the  Instrument  be  surrendered  to  blm,"  etc.. 
It  was  the  respondents'  duty  to  see  that  the 
bank    bad  the  note  and  mortgage.     Section 
4497,  Comp.  Laws.    Undoubtedly  Reld  might 
have  refused  to  pay  the  note  to  the  Douglas 
County  Bank,  unless  the  note  and  mortgage 
wen>  shown  to  be  in  Its  possession,  ready  to 
be  surrendered  up;   but  he  was  not  bound  to 
do  so.    If  he  honestly  and  in  good  faith  be- 
lieved that  the  bank,  as  the  agent  of  the 
defeadaat,  had  authority  to  receive  payment, 
by  reason  of  the  acts  of  the  defendant,  and 
those  acts  were  such  as  to  induce  a  reasona- 
bly careful  and  pi-udent  business  man  to  so 
believe,  the  plaintiff  was  Justified  in  paying 
)ver  the  money  to  the  bank,  whether  the  bank 
was  in  fact  so  authorized  to   receive  It  or 
not.     Security  Co.  v.  Klchardson,  33  Fed.  16. 
In  such  case  the  evidence  of  ostensible  aget>- 
cy  applies.    Sections  3005,  3979,  Comp.  Laws, 
read   as  follows:    "An  agency   is  ostensible 
when  the  principal  intentionally,  or  by  want 
of  ordinary  care,  causes  tt  third  person  to  be- 
lieve another  to  be  bis  agent,  who  is  not  real- 
ly employed  by  him."    "Ostensible  authority 
Is  such   as  a  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  or  allows  a 
third  person  to  believe  the  agent  to  possess." 
The  Jai7  and  the  court  below  found  this  os- 
tensible authority  did  exist    Of  course,  a  per- 
son   would   not   be  Justified   in    paying   the 
amount  due  ujKin  a  written  instrument  to  one 
who   was  neither  an  agent  in  fact  nor  an 
agent  having  ostensible  authority  to  collect 
the  anaount  due,  unless  such  person  had  in  his 
possession  the  Instrument  Itself.    The  coun- 
sel for  the  respondents  concedes  this,  but  he 
rontends  that  the  facts  and  circumstances  at- 
tendiuK  the  transaction  were  such  that  the 
court  and  Jury  were  fully  warranted  In  flnd- 
fni;   that  such  ostensible  agency   did   exist 
ind  that  from  all  the  facts  and  circumstances 
\.67N.w.no.6 — 44 


in  this  case  the  Jury  could  properly  draw  the 
inference  and  arrive  at  the  conclusion  that 
the  defendant  had,  by  the  course  of  dealing 
with  the  note  and  mortgage,  caused  Reid  to 
believe  the  bank  had  at  least  ostensible  au- 
thority to  receive  this  money.  We  do  not 
deem  it  necessary  to  piusue  this  discussion 
further.  Tbe  findings  are  based  upon  the 
evidence  of  the  peculiar  facts  and  circum- 
stances disclosed  in  this  case,  and  no  general 
rule  can  be  laid  down  in  such  a  case.  If  the 
question  had  been  whether  or  not  tbe  Doug- 
las County  Bank  was  in  fact  authorized  to 
receive  the  payment  the  evidence  being  un- 
disputed, this  court  might  declare  the  effect 
of  tbe  evidence  as  matter  of  law.  South 
Bend  Toy  Manuf 'g  Go.  v.  Dakota  F.  &  M.  Ins. 
Co.,  3  &  D.  206,  52  N.  W.  866.  Bnt  the  ques- 
tion was  as  to  the  ostensible  authority  of  the 
bank  to  receive  the  money  for  the  defendants. 
This  seems  to  have  been  the  view  taken  of 
the  case  by  the  court  below,  as  it  did  not 
submit  to  the  Jury  the  question  of  the  actual 
authority  of  the  bank  to  collect  the  money. 
Both  questions  submitted  upon  this  subject 
were  directed  to  the  ostensible,  and  not  the 
actual,  agency  of  the  bank.  While  the  ques- 
tion as  to  the  actual  agency  upon  undisputed 
facts  Is  usually  one  of  law,  the  question  of 
ostensible  agency  depends  so  largely  upon  in- 
ferences and  conclusiona  drawn  from  the 
facta  as  to  be  a  question  of  fact  These  views 
lead  to  an  affirmance  of  the  Judgment  and 
the  Judgment  of  the  trial  court  is  affirmed. 

HANKY,  3.,  taking  no  part  in  the  dedsTor'. 


PEOPLE  v.  PAYMENT  et  aL 
(Supreme  Court  of  Michigan.     June  2,  1S96.) 
JasTics  or  Pracs — D>  Facto  OpFtCBB— Arrsst— 

ADUI.TBKT — ImSTRCCTION. 

1.  Notwithstanding  How.  Ann.  St  t  649, 
providing  that  every  office  shall  become  vacant 
on  the  neglect  of  the  officer  to  deposit  his  oath 
of  office  or  official  Iwnd  in  the  manner  and  with- 
in the  time  prescribed  by  law,  a  justice  of  the 
peace  is  a  de  facto  officer,  thoagh  he  does  not 
file  his  oath  of  office  and  bond  within  the  time 
stipulated  by  sections  767-769. 

2.  The  validity  of  an  arrest  under  proper 
proceedings  is  not  affected  by  the  fact  that  the 
person  is  already  in  custody  for  the  offense  un- 
der invalid  proceedings  for  arrest 

3.  The  question  whether  the  evidence  be- 
fore a  justice  Of  the  peace  justified  his  conclu- 
sion to  issue  a  warrant  for  arrest  cannot  oe 
tried  in  the  circuit  court,  the  complaint  and 
warrant  being  valid  in  form. 

4.  On  a  trial  for  adultery  it  is  enongh  to 
charge  merely  that  sexual  intercourse  must  be 
proven. 

Eixceptions  from  circuit  court,  Chippewa 
county;  Joseph  H.  Steeve,  Judge. 

Minnie  Payment  and  John  B.  McDonald 
were  con.vlcted  of  adultery,  and  tbe  former 
excepts.    Affirmed. 

McDonald  &  Chapman  and  Holden  &  Stein- 
leln,  for  appellants.    Fred.  A.  Maynard,  Atty, 
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Gen.,  and  Frank  R.  Warner,  Acting  Proa, 
▲tty.,  for  the  People. 

HOOKBR,  J.  The  defendant,  Minnie  Pay- 
ment, was  conTlcted  of  adultery  upon  a  plea 
of  not  jTt^Ity,  entered  by  direction  of  the 
court  by  reason  of  her  refusal  to  plead  to 
the  information.  Her  counsel  claim  that  the 
conviction  la  rold  because  of  a  want  of  Ju- 
risdiction in  the  examining  maglBti&te  (1) 
because  he  was  not  a  lawful  officer;  (2) 
because  the  arrest,  complaint,  and  warrant 
were  unlawful  and  void.  The  magistrate 
was  elected  to  the  office  of  Justice  of  the 
peace  at  the  regular  spring  election  of  1894. 
On  the  4th  of  July  following  he  received  the 
docket  and  papers  from  his  predecessor,  and 
«ntered  upon  the  duties  of  the  office,  but  neg- 
lected to  file  his  oath  of  office  and  bond  un- 
til July  9th.  It  is  contended  that  this  creat- 
ed a  vacancy  In  his  office,  under  How.  Ann. 
St  §  649,  which  provides  that  "every  office 
shall  become  vacant,  on  the  happening  of  ei- 
ther of  the  following  events,  before  the  ex- 
piration of  the  term  of  such  office:  His  re- 
fusal or  neglect  to  take  his  oath  of  office,  or 
to  give  or  renew  any  official  bond,  or  to  de- 
posit such  oath  or  bood  in  the  manner  and 
within  the  time  prescribed  by  law."  Sec- 
tions 767-768  require  the  Justice  elect  to 
take,  subscribe,  and  file  his  oath  of  office  and 
execnte  and  ffie  his  bond  on  or  before  the 
4th  day  of  July.  By  these  sections  the  Jus- 
tice has  the  whole  of  the  4th  of  July  to  file 
these  iiapers.  There  is  nothing  to  Indicate 
that  he  is  not  a  lawful  officer  until  this  is 
done.  On  the  contrary,  the  case  is  parallel 
to  that  of  a  sheriff  who  Is  required  to  file 
bonds  at  stated  times.  See  Dunphy  v.  Whip- 
ple, 25  Mich.  10.  In  that  case  this  coiut 
held  that  such  sheriff  was  an  officer  de  facto; 
that  his  election  Justified  his  treatment  as 
BU  officer,  and  not  a  usurper,  and  that,-  to- 
gether with  his  acting  under  it,  constituted 
protection  to  those  interested  in  his  official 
acts.  The  election  and  the  exercise  of  the 
office  within  the  lawful  term  of  the  office 
constituted  color,  and  his  title  could  not  be 
attacked  in  any  other  way  than  a  direct  pro- 
ceeding for  that  purpose.  The  case  of  Carle- 
ton  V.  People,  10'  Mich.  200,  lays  down  the 
same  doctrine,  which  appears  to  have  been 
approved  by  the  dissenting  Judges,  who  base 
their  dissent  upon  the  fact  that  the  law  had 
not  provided  for  any  other  officer  dc  Jure. 
Mr.  Justice  Campbell  said:  "There  could  not 
be  an  officer  de  facto  where  no  officer  de 
Jure  was  provided  for.  Where  the  law  has 
provided  that  an  office  may  legally  be  filled, 
then  the  acts  of  an  incumbent  may  be  valid, 
although  not  lawfully  appointed,  because  the 
public  being  bound  to  know  the  law,  know 
that  somebody  may  or  should  fill  the  place 
and  perform  the  duties;  and  possession 
would,  as  to  them,  be  evidence  of  title."  The 
rase  of  Edison  v.  Almy,  66  Mich.  329,  33  N. 
W.  509,  relied  upon  by  counsel  for  the  de- 
fendant, turned  on  the  same  principle,  for 


there  tbe  law  expressly  provided  tliat  the 
terms  should  terminate  at  the  time  men- 
tioned, and  there  couid  be  no  holding  over. 

The  evidence  showed  that  the  defendants 
were  discovered  and  arrested  by  an  ofBcer 
without  a  warrant,  and  subsequently  a  com- 
plaint waa  made  by  the  defendant's  husband, 
and  a  warrant  was  issued,  and  duly  returned 
with  the  defendant,  and  the  examination  fol- 
lowed. We  attach  no  importance  to  the  first 
arrest  Whether  It  was  valid  or  not,  the 
subsequent  proceedings,  if  regidar  in  them- 
selves, cannot  dei>end  upon  what  occurred 
before.  We  think  tbe  complaint  and  war- 
rant were  valid,  under  the  decisions  In  the 
cases  of  People  ▼.  Xsham  (decided  at  tbe 
January  term)  67  N.  W.  819,.  and  People  v. 
Bennett  (Mich.)  65  N.  W.  280.  It  is  not  com- 
petent to  try  at  circuit  the  question  whether 
the  evidence  before  the  Justice  Justified  his 
condnslon  to  issue  a  warrant,  when  the  com- 
plaint and  warrant  are  valid  in  form,  llie 
attack  upon  tlie  information  is  based  on  the 
fact  that  it  did  not  allege  that  the  complaint 
was  made  by  defendant's  husband,  but  this 
question  is  settled  against  defendant's  con- 
tention In  People  v.  Isham. 

Error  is  assigned  upon  the  charge  of  the 
court  in  that  it  is  said  to  have  permitted  the 
Jury  to  consider  outside  rumor.  Technically 
speaking,  the  language  might  admit  of  such 
construction,  but  it  is  also  susceptible  of  an- 
other, and  we  think  the  defendant  was  not 
injured  either  by  the  refusal  to  give  the  re- 
quest or  the  charge  given,  and  we  tbink  the 
Instructions  upon  the  question  of  reasonable 
doubt  and  the  presumption  of  innocence  sub- 
stantially covered  those  subjects  in  a  prop- 
er manner. 

We  also  think  that  when  the  court  told  the 
Jury  that  sexual  intercourse  must  be  proven, 
he  sufficiently  covered  the  question,  without 
going  into  disgusting  itartlculars  regarding 
penetration*  and  emission,  or  informing  the 
Jury  that  the  "commission  of  adultery  in 
the  heart"  is  not  sufficient.  We  may  presume 
that  the  Jury  was  comprised  of  grown  men, 
of  average  intelligence,  and  the  request 
which  the  Judge  is  said  to  have  "positively 
refused"  would  have  subserved  no  useful 
purpose.  We  find  no  error  in  the  record,  and 
the  conviction  Is  affirmed. 

LONG,  0.  J.,  did  not  sit  The  other  jus- 
tices concurred. 


WALTER  A.  WOOD  MOWING  ft  RBAP- 

ING  MACH.  CO.  V.  VANDRRBIL.T. 
(Supreme  Court  of  Michigan.     May  26,  1886.) 

JtlSTIGB  Court— PROCBDDKIi—ADIOnRXIfB^TT—Dn- 
CRBTION  or  JCSTICB. 

The  record  of  the  justice  showed  that  on 
the  return  day  defendant  demanded  security 
for  costs  and  a  bill  of  particulars,  and  the  cause 
waa  adjourned  two  weeks  on  an  asreement 
that  it  should  then  be  tried;  that  on  the  ad- 
journment day  defendant's  counsel  asked  for  i 
further  adjournment,  to  which  plaintiff  ohiect- 
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ed,  aa  he  had  seTeral  witnearcs  from  a  distance; 
that  secTirity  for  costs  was  entered  on  the  ad- 
journment any;  that  defendant  was  not  pre- 
▼ented  from  preparing  his  defense  from  the  de- 
ls./ in  filing  such  security;  that  the  bill  of  par- 
ticulars was  filed  and  seired  before  the  ad- 
journment day,  defendant  knowing  before  such 
■errice  who  were  his  witnesses;  and  that  no  af- 
fidarh  of  merit  v»a  filed.  Bdd,  that  the  re- 
fusal of  a  further  adjournment  was  not  an 
abuse  of  discretion. 

Error  to  cirenlt  court.  Bay  county;  An- 
drew O.  MaxweU,  Judge. 

Asamnpsit  by  the  Walter  A.  Wood  Mowing 
&  Reaping  Machine  Company  against  tioula 
Vanderbllt,  before  a  Justice  of  the  peace. 
On  certiorari  to  the  drcnlt  court  a  Judgment 
for  plaintur  was  rerersed,  and  plaintts 
brings  eiTor.   Beversed. 

Van  Kleeck  &  Anneke,  for  appellant  L. 
McHagh,  for  appellee. 

MONTGOMERY,  J.  FUlntiff  recovered  a 
Judgment  of  9196  and  costs  against  the  de- 
fendant In  an  action  of  assumpsit  before  a 
Justice  of  the  peace,  which  was  reversed  on 
certiorari,  and  plalntltr  brings  error.  The 
action  before  the  Justice  was  instituted  by 
summons  returnable  September  28,  1895,  at 
9  a.  m.  Ob  the  return  day  both  parties  ap- 
peared by  attorney.  The  plalntltr  declared 
on  the  common  counts  in  assumpsit  for 
goods  sold  and  ddlvered.  Defendant  asked 
for  security  of  costs,  and  demanded  a  bill 
of  particulars  of  its  account  The  case  was. 
In  this  state,  adjourned,  on  motion  of  de- 
fendant to  October  12  at  9  a.  m.  It  also  ap- 
pears by  the  affidavit  for  certiorari  that  a 
biU  of  particulars  was  served  on  him  on  the 
10th  or  11th  of  October.  On  the  return  day 
defendant  filed  his  plea,  and  aslced  for  a  fur- 
ther adjournment  which  was  refused,  and 
this  refusal  is  the  error  alleged  in  various 
forms  in  the  affidavit  for  certiorari.  The  er- 
rors assigned  In  the  affidavit  are  as  follows: 
"(1)  That  said  Justice  erred  In  overruling 
said  motion  for  an  adjournment  for  the  rea- 
son that  issue  was  not  joined  in  said  cause 
until  after  the  parties  appeared  on  said  day, 
and  the  said  defendant  filed  his  plea  and  no- 
tice, and  because  the  said  defendant  should 
not  know  whether  he  could  safely  proceed  to 
the  trial  of  said  cause  or  not  and  be  secure 
In  the  collection  of  the  costs  which  he  would 
necessarily  Incur  In  making  preparation  for 
said  trial,  antU  the  said  pialntlff  had  filed 
said  security  for  costs.  (2)  That  said  jus- 
tice erred  In  refusing  to  grant  said  adjourn- 
ment on  the  evidence  of  the  witness  who 
was  examined  on  oath  on  the  part  ot  the 
defendant  as  to  the  necessity  of  an  adjourn- 
ment of  said  cause  to  enable  said  defendant 
to  secure  the  attendance  of  witnesses  at  the 
trial  of  said  cause,  whose  evidence  would  be 
necessary  and  material  to  the  defense  of 
this  deponent  In  said  cause.  (3)  The  said 
Justice  erred  in  not  granting  the  said  ad- 
journment upon  the  affidavit  of  L.  McHugh, 
filed  In  said  cause  on  the  behalf  of  the  de- 
fendant a  copy  of  which  is  mserted  herein. 


and  markbd  'Exhibit  A';  there  being  no  tes- 
timony of  any  Idnd  offered  by  the  plaintiff 
tending  to  show  that  It  would  be  incon- 
venienced by  tihe  adjournment  of  said  cause, 
or  that  It  would  be  inconvenient  for  the  said 
plalntlfl  to  try  said  cause  on  a  day  to  which 
same  might  be  adjourned  on  the  showing 
made  by  the  said  defendant  (4)  That  the 
Justice  erred  in  overruling  said  motion  for 
the  reason  that  said  plaintiff  could  not  be 
compelled  to  go  to  trial,  or  Incur  the  expense 
of  preparing  for  trial  and  procuring  the  at- 
tendance of  witnesses,  until  security  for 
costs  was  filed  by  said  defendant" 

The  return  of  the  Justice  shows  that  on 
the  forenoon  of  the  adjournment  day  the  de- 
f aidant's  attorney  asked  adjournment  ot 
two  weeks;  that  the  plaintiff's  attorney  ob- 
jected on  the  ground  that  he  had  three  wit- 
nesses in  court  who  had  traveled,  respective- 
ly. 50  to  180  miles  for  the  purpose  of  giving 
evidence;  the  defendant's  attorney  was 
sworn,  and  later  filed  an  affidavit  and  there- 
upon the  case  was  adjourned  until  1  o'clock 
of  the  same  day,  at  which  time  the  plaintiff 
filed  four  counter  affidavits;  and  that  there- 
upon he  (the  justice)  signified  his  willingness 
to  bold  the  case  open  until  evening,  In  order 
that  the  defendant  might  have  time  to  pre- 
pare, but  the  defendant  refused  to  accept 
this.  Thereupon  the  trial  proceeded,  the  de- 
fendant refusing  to  take  any  part  In  the  pro- 
ceedings. The  justice  further  returned  that 
he  became  satisfied  that  the  defendant  had 
made  no  showing  of  diligence,  and  that  the 
plaintiff  had  witnesses  in  court  from  De- 
troit Kalamazoo,  and  near  Fort  Huron,  and 
that  on  the  occasion  of  the  first  adjournment 
It  was  expressly  understood  that  the  case 
was  to  be  tried  on  the  12th  of  October.  A 
further  return  shows  that  the  security  for 
costs  was  not  entered  upon  the  docket  until 
the  12th  of  October,  but  that  it  was  entered 
upon  that  day,  and  before  any  witnesses 
were  sworn.  It  does  not  appear  that  the  de- 
fendant was  prevented  from  or  delayed  in 
making  preparation  for  his  defense  on  ac- 
count of  the  delay  In  filing  security  for 
costs.  On  the  contrary,  the  affidavit  shows 
that  on  the  8th  of  October  he  called  on  the 
Justice,  and  ascertained  that  the  bill  of  par- 
tteulars  had  not  been  filed,  and  this  is  im- 
pliedly stated  as  the  reason  for  not  prepar- 
ing for  the  trial.  It  appears  that  It  was 
Icnown  to  defendant  that  security  was  not 
filed  on  the  commencement  of  suit,  and  that 
the  case  was  adjourned  on  his  motion  with- 
out insisting  that  the  security  for  costs  be 
previously  entered;  and.  If  the  delay  in  en- 
tering such  security  was  the  cause  of  de- 
fendant's failure  to  make  preparation,  he 
studiously  concealed  that  fact  fnxn  the  Jus- 
tice, and  assigned  another  reason.  As  to  the 
plaintiff's  delay  in  furnishing  a  bill  of  par- 
ticulars. It  is  to  be  borne  In  mind  that  the 
affidavit  for  certiorari  shows  clearly  that  it 
was  expected  that  the  plaintiff  should  take 
some  time  for  that  purpose,  as  it  sta^ 
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the  plea  was  to  b«  withfaeld  until  the  bU  of 
particulars  was  served,  no  time  was  fixed, 
and  the  bill  was  filed  on  the  9th  and  served 
on  the  10th.  A  significant  fact  Is  that,  be- 
fore the  bill  of  particulars  was  served,  de- 
fendant knew  who  were  to  be  his  witnesses, 
and  informed  his  attorney.  It  is  also  a  sig- 
nificant fact  that  there  was  no  affidavit  of 
merits,  so  far  as  the  record  shows.  Under 
these  circumstances,— limiting  our  Inquiry  to 
the  facts  shown  by  the  return  of  the  Justice, 
as  we  are  bound  to  do,— we  think  there  was 
no  such  abuse  of  discretion  by  the  Justice  in 
refusing  an  adjournment  as  amounts  to  legal 
error.  The  case  should  be  very  plain  Indeed 
whicb  Justifies  resort  to  certiorari  to  review 
the  mllngs  of  the  Justice  on  such  a  question. 
The  jndgmMit  of  the  circuit  court  is  re- 
versed, and  that  of  the  Justice  affirmed,  with 
costs  of  all  the  courts. 

LONO,  O.  J.,  did  not  sit    The  oilier  Jus- 
tices concurred. 


MASON  V.  cm  OF  inrSKBOON. 
(Supreme  Court  «f  Michigan.     May  26,  1896.) 

RiOHT  TO  Com — ACTIOX   iiOAINST   CiTT. 

1.  Under  How.  Ann.  St.  g  6861,  which  pro- 
vides  that  all  actions  against  corporations,  ex- 
cept municipal  corporations,  shall  l>e  cogniza- 
ble l>efore  a  Justice  of  the  peace,  an  action 
against  a  city  tor  treepass  in  laying  a  sewer 
through  plaintiff's  land  must  be  brought  in  the 
circuit  court 

2.  Where  plaintiff  properly  snes  a  dty  in 
a  circuit  court  he  is  entitled  to  costs  where  he 
obtains  a  judgment  for  6  cents  damages. 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Lyman  G.  Mason  against  the 
city  of  Muskegon.  There  was  a  Judgement 
for  plaintifT,  and  defendant  brings  error. 
Affirmed. 

H.  J.  Hoyt  for  appellant  H.  L.  Delano, 
for  appellee. 

LONO,  O.  J.  Plaintift  Is  the  owner  of  cer- 
tain lots  of  land  In  the  city  of  Muskegon. 
In  1893  tbe  city,  by  its  authorized  agents, 
took  possession  of  the  lots  in  question,  and 
laid  a  sewer  lengthwise  through  them, 
claiming  that  the  portions  of  the  lots  occu- 
pied by  the  sewer  liad  lieen  dedicated  by  the 
plaintiff  as  a  public  highway.  Tbe  plaintiff 
coniuienced  hie  action  in  the  circuit  court  to 
recover  damages  for  the  alleged  trespass. 
Insisting  that  there  never  had  been  a  dedica- 
tion of  tbe  lots,  nor  any  portion  of  them,  as 
a  public  highway.  The  action  was  com- 
menced under  section  8024,  How.  Ann.  St, 
which  provides  that  in  actions  of  trespass 
the  party  having  the  right  of  action  may 
waive  the  tort  and  sue  In  assumpsit  Upon 
a  trial  in  the  circuit  court  upon  the  merits, 
the  plaintiff  had  verdict  and  Judgment  for 
6  cents  damages  and  costs  of  suit.  The  de- 
fendant appeals,  and  assigns  as  error  the 


ruling  of  the  court  In  awarding  to  '.he  plain- 
tiff his  costs,  upon  the  ground  that  a  verdict 
of  6  cents  would  not  carry  costs  in  favor  of 
tbe  plaintiff.  That  is  the  only  question  upon 
which  error  is  assigned.  Section  6881,  How. 
Ann.  St.,  provides:  "All  actions  against  cor- 
porations, except  municipal  corporations, 
shall  lie  cognizable  before  a  Justice  of  tbe 
peace  In  like  manner  and  with  the  like  re- 
strictions as  the  same  are  or  may  be  by  law 
before  a  Justice  of  the  peace  when  brought 
against  an  indlviduaL"  Under  this  statute^ 
tbe  plaintiff  was  compelled  to  commence  his 
suit  in  the  circuit  court  luid  therefore  enti- 
tled to  recover  his  costs.  Oumey  y.  Mayor, 
etc.,  of  City  of  St  Clair,  11  Mich.  202.  The 
Judgment  must  be  affirmed.  The  other  Joa- 
tlces  concurred. 


WALTON  V.  MASON. 
(Supreme  <3oart  of  Michigan.  May  26,  1806.) 
Fraud— Qdbstioii  for  Jcrt. 
In  an  action  on  notes  given  for  a  qvit- 
claim  deed  of  one  N.'s  title  to  an  undlTided  in- 
terest in  land  owned  by  defendant  it  appeared 
that  snch  titie  was  apparently  vested  In  defend- 
ant by  a  deed  executed  by  one  G.  as  atlomer 
in  fact  of  N..  and  that  N.  had  placed  on  file  a 
declaration  that  the  purxmrted  power  of  attor- 
ney was  a  forgery.  Defendant  claimed  that 
the  notes  were  given  on  tbe  gnderstanding  that, 
if  the  power  was  a  forgery,  N.  had  a  fourth  in- 
terest in  the  fee,  whereas,  he  had  no  interest 
in  that  case.  Defendant  admitted  he  did  not 
l>eliere  it  was  a  forgery,  and  preferred  to  pay 
the  notes  to  taking  nife  chances;  bnt  his  actioa 
was  on  the  snppowtion  that  if  the  power  was  a 
forgery,  N.  had  title  to  one-fonrtn.  Plaintiff 
testified  that  his  agent  made  no  representations 
when  tbe  deed  was  made,  and  that  defendant 
claimed  the  N.  claim  appeared  on  the  abstract 
and  he  wanted  to  clear  it  off.  Held,  that  wheth- 
er defendant  knew  what  he  was  buying  when 
he  gave  tbe  notes  was  a  question  for  the  jury. 

Error  to  circuit  court  Muskegon  comity; 
Fred  3.  Russell,  Judge. 

Action  by  Martin  C.  Walton  against  layman 
G.  Mason  on  promissory  notes.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

H.  L.  Delano,  for  appellant  William  E. 
Hoyt  for  appellee. 

MONTGOMERY,!.  This  wu  an  actioa 
on  three  promissory  notes,  of  $160  each, 
made  by  defendant  to  D.  D.  Erwin,  May  2G, 
1883.  Tbe  defense  was  failure  of  considera- 
tion, and  that  the  defendant  was  induced  to 
make  the  notes  by  means  of  a  fraud  of 
plaintiff.  The  defendant  held  title  to  cet^ 
tain  lands  in  Muskegon  of  great  value,  the 
lands  with  the  improvements  being  valued 
at  $2,000,000.  It  appears  that  one  Lewis  V. 
Bradeaux  was  the  patentee  to  these  lands, 
and,  prior  to  1842,  gave  a  mortgage  to  one 
Amos  Roberts.  In  June,  1842,  an  appraise- 
ment was  made,  and  tbe  mortgagee  elected 
to  take  the  lands.  Whatever  titie  the  mort- 
gagee obtained  by  these  proceedings  was,  a*- 
to   an   undivided    one-fourth,   subseqaently 
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Tested  In  Nelson  C.  Walton.    Tbereafter  this 
title    wan  apparently   vested   in  defendant 
through  a  conreyance,  made  by  Qeoige  W. 
Walton,  as  attorney  in  tact  of  Nelson  C. 
Walton,  under  a  parported  power  of  attor- 
ney, placed  of  record.     The  defendant  also 
lield  the  Bradeaux  title.     In  1890  Nelson  C. 
'Walton  placed  of  record  a  declaration  that 
tlie  purported  power  of  attorney  to  Oeorge 
"W.  Walton  was  a  forgery.     The  considera- 
tion for  the  notes  in  salt  was  a  qoitclatm  deed 
of  the  Walton  title,  so  called,  to  defendant. 
D^endant  contended  that  the  notes  were 
SlTen  upon  the  understanding,  by  him,  that 
If  the  power  of  attorney  was  in  fact  a  for^ 
gery,  Nelson  O.  Walton  actually  had  a  one- 
fourth  Interest  in  the  fee,  and  claimed  that 
Mr.  Erwln,  as  the  agent  of  Walton,  so  rep- 
resented,, whereas,  in  fact,  he  had  no  title, 
even  though  the  power  of  attorney  was  a 
forgery.     Defendant  admitted,  on  the  stand, 
that  he  did  not  believe  that  the  power  of  at- 
torney was  a  forgery,  but  stated  that  he  did 
not  know  whether  it  was  or  not,  and  pre- 
ferred to  pay  this  sum  than  take  his  chances, 
l>ut  that  this  action  was  based  upon  the  sui>- 
poaition  that,  if  the  power  of  attorney  was 
shown  to  be  a  forgery,  Nelson  0.  Walton 
tiad  title  to  an  uadlylded  one-fourth.     If  this 
-was  his  belief,  and  it  was  Induced  by  plain- 
tifTs  Bgait|  it  wpnld  constitute  a  defense; 
and  the  circuit  judge  so  held,  and  subn^itted 
the  case  to  the  Jury  on  that  theory.     But  the 
defendant  contends  that  the  evidence  upon 
this  question  wais  all  one  way,  and  that  the 
drcnlt  Judge  should  have  directed  a  verdict 
We  are  unable  to  adopt  this  view.     The 
plalntUT's  testimony  tended  to  show  that  no 
representatlcMie    were    made    by    plalntltTs 
agent  when  the  deed  was  made,  and  that  the 
defendant  claimed  that  the  Walton  claim  ap- 
peared upon  his  abstracts,  and  that  he  want- 
ed to  clear  it  off.     It  is  true  that  defendant 
testiflsd  that,  some  two  years  before  this, 
Mr.  Erwin,  on  the  occasion  of  a  meeting  of 
owners  of  property  at  his  law  office,  had  stat- 
ed that,  if  the  power  of  attorney  was  a  for- 
gery, Nelson  C.  Walton  had  a  one-fourth  In- 
terest in  the  lands;    but  Mr.  Brwln  testified 
that  this  was  before  the  claim  was  taken  in- 
to the  office  of  Smith,  Nimms,  Hoyt  &  Br- 
wln, and  it  was  a  question  for  the  Jury  as  to 
whether  defendant  knew  what  he  was  buy- 
ing.    It  was  not  strictly  correct  to  say  that 
the  Walton  claim  was  entirely  without  ap- 
pearance of  validity.     The  foreclosure  pro- 
ceeding was  not.  Indeed,  complete,  but  per- 
haps not  so  entirely  irregular  as  to  be  inca- 
pable of  being  supplemented  by  parol  proof. 
The  foreclosure  was  in  1842,  and  under  sec- 
tions 3  and  6  of  Act  No.  88  of  the  Laws  of 
1812.     The   proceedings  under  this  statute 
are  a  curiosity  at  this  day,  and  it  is  unnec- 
essary to  decide  either  wliether  the  proceed- 
ings were  regular  or  whether  the  act  in  ques- 
tion was  constitutional.     It  is  enough  that 
the  conveyance  was  a  cloud  on  defendant's 
titie,  and  that,  if  be  bought  his  peace  against 


this  claim,  without  fraud  or  deception  on  the 
part  of  the  plaintiff  or  his  agent,  he  cannot 
repudiate  his  bargain,  although  not  a  good 
one.  If  the  rule  were  otherwise,  there  would 
never  be  a  settiement  of  a  disputed  claim 
which  could  not  be  avoided  later  by  showing 
that  the  party  paying  the  consideration 
would,  in  a  trial  at  law,  have  had  the  best  of 
the  dispute.  The  law  favors  compromises  of 
such  disputes  as  to  titie,  as  well  as  of  all 
controversies.  The  circuit  Judge  charged  the 
Jury  as  follows:  "If  Mr.  Brwln  made  a 
statement  to  Mr.  Mason,  in  substance,  that 
this  party  claimed  titie,  and  that  he  would 
convey  that  titie  to  him  for  $450,  and  did 
assume  to  do  that,  and  gave  him  the  deed 
with  that  in  view,  Mr.  Mason  supposed  he 
was  getting  a  titie  or  Interest  in  these  lands, 
and  that  titie  absolutely  failed,  why  youi 
verdict  will  be  for  the  defendant"  This  was 
a  fair  statement  of  the  law  applied  to  the 
case.  We  think  it  was  competent  to  show 
by  Mr.  Birwin  that  no  representation  was 
made  by  him  as  to  the  nature  of  the  Walton 
title  at  the  time  the  deed  was  given.  If  the 
defendant,  with  the  abstract  in  his  posses- 
sion, saw  fit  to  negotiate  for  the  Walton  titie, 
he  could  restore  himself  to  his  former  poBl- 
.tion  by  showing  that  he  was  deceived  by 
some  act  of  plaintiff  or  his  agent;  and  it 
was  competent  to  show  that  Mr.  Brwln,  who 
negotiated  the  sale  of  the  Walton  titie,  prac- 
ticed no  deceit    The  Judgment  is  affirmed. 

LONG,  C.  J„  did  not  sit    The  other  Jus- 
tices concurred. 


WILSON  V.  CROSBY  et  tL 
(Supreme  Court  of  Michigan.     May  26,  1S96.) 

TkIAL— iNSTBUOTIONa 

A  charge  assuming  the  nonexistence  of 
tacts  as  to  which  there  is  testimony  is  errone- 
ous. 

Brror  to  circuit  court,  Kent  connty;  Allen 
C.  Adslt,  Judge. 

Claim  by  George  S.  Wilson,  administrator 
of  the  estate  of  Denis  Clancy,  deceased, 
against  Mary  B.  Crosby  and  another,  execu- 
tors of  the  estate  of  Moreau  S.  Crosby,  de- 
ceased. On  appeal  to  the  circuit  court  from 
a  report  of  commissioners  disallowing  the 
daim.  Judgment  was  rendered  for  claimant, 
and  defendants  bring  error.     Reversed. 

Butterfleld  &  Keeney,  for  appellants.  John 
S.  McD<«iald  and  Ctiarles  A.  Watt,  for  appel- 
lee. 

HOOEBR,  J.  Crosby  was  a  tenant  of 
Clancy,  and  acted  for  him  in  the  collection  of 
rents  from  tenante  who  occupied  a  building 
owned  by  Clancy,  in  which  Crosby  had  an 
office.  Among  others,  a  firm— Westlalce  & 
Mclntyre — were  in  the  habit  of  paying  rent 
through  Crosby  upon  a  store  which  they  held 
under  a  lease  from  Clancy  at  a  rental  of 
$100  per   month.      Previous   to  January   1, 
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1889,  Hclntyre  went  out  of  the  firm,  learlng 
Westlake  In  the  store,  who  continued  to  car- 
ry on  bnslnesB  in  the  firm  name  until  An- 
gnat,  when  a  firm  named  West  &  Co.  pur- 
cltased  the  boainess  and  leased  the  store. 
Westlake  appears  to  have  been  liable  for  the 
rent  to  some  time  in  August,  and  it  seems  to 
be  conceded  that  for  the  latter  part  of  the 
time  he  did  not  pay  the  roit,  amounting  to 
$133.34,  which  claimant  claims  West  as- 
sumed and  paid  to  Oroeby,  and  that  he  did 
not  pay  the  same  to  Clancy.  The  claimant 
also  claims  that  Crosby  wrongfully  deducted 
$325  from  roits  received,  upon  the  represen- 
tation that  It  was  advanced  by  him,  though 
never  received  from  Westlake.  Counsel  for 
the  defendants  say  that  Westlake,  being  un- 
able to  pay  the  rent  at  times,  made  his  prom- 
issory note,  payable  to  Crosby,  who  indorsed 
and  negotiated  it  at  the  Old  National  Bank, 
thereby  obtaining  the  money  for  which  he 
gave  Clancy  credit;  that  afterwards  be 
made  statements  to  Clancy,  in  which  he 
claimed  credit  for  such  advancements  to  the 
amount  of  $325,  and  that  no  objection  was 
made  to  them  until  after  Crosby  died,  when 
Clancy  refused  to  recognise  such  credits,  and 
filed  this  claim  in  the  Orosl^  estate,  which 
was  disallowed  by  commissioners.  Subse- 
quently Clancy  died,  and  his  representative 
appealed.  Several  statements  of  account  in 
Crosby's  writing  w«re  introduced.  One  dat- 
ed April  6,  1888,  credited  Clancy  with  the 
rent  of  the  Westlake  store  for  the  months  of 
January  and  February  and  other  items. 
There  were  also  debits,  indndlng  a  check,  to 
balance  the  credits.  A  similar  account,  dat- 
ed May  13,  1889,  contained  credits  for  the 
rent  for  March  and  April,  with  similar  items 
of  debit,  balancing  credits.  On  July  S,  18S0, 
Clancy  was  furnished  a  statement  in  which 
he  was  credited  with  rent  for  May  and  June, 
which  also  was  accompanied  with  cbedc  to 
balance.  On  August  10,  1889,  Crosby  ren- 
dered an  account  of  (104.25  credits  to  Clancy, 
In  which  CSancy  was  charged  with  "Rent  ad- 
vanced for  June  for  Westlake,  and  not  paid, 
by  Crosby,  $100.00;  6  per  cent  commission 
on  $85.00,  $4.25,"— which  Just  balanced  the 
credits.  The  account  was  a  part  of  a  letter 
containing  the  following: 

"The  balance  due  us  we  will  charge  up  In 
next  account  This  is  due  on  the  old  lease 
to  August  10: 

Rent  for  June    $100  00 

"      "     July  100  00 

••      *     one-thiid  Aug. 33  34 

$233  34 

"From  August  10  to  15,  store  was  In  posses- 
sicm  of  Hazeltlne,  Perkins  &  Co.  under  at- 
tachment and  they  are  good  for  the  five 
days'  time.  From  August  15,  new  occupants, 
7.  G.  West  &  Co.,  are  responsible,  and  will 
pay.  We  shall  collect  if  iMSSlble,  from 
Westlake,  the  $233.34  due,  but  lease,  we 
think,  is  good  as  against  Westlake  &  Mcln- 
lyre  for  said  balance.     However,  before  ask- 


ing Mdntyre  to  pay,  we  would  advise  wait- 
ing a  little  for  other  party,  as  he  should  pay 
it  We  have  advanced  quite  a  little  more  to 
you  tor  Westlake,  but  succceeded  in  reducing 
down  to  amount  as  stated,  and  OMisIder  it 
fortunate  we  did  so.  Think  you  will  agree 
with  us  that  we  did  the  best  thing  possible, 
and  surely  did  as  we  would  with  our  own 
property.  Truly  yours,  J.  8.  Crosby  &  Co." 
This  letter  was  followed  by  a  statement  of 
September  25,  1888,  as  foUows: 

Grand  Rapids,  Mich.,  Sep.  25,  ISflS. 
J.  S.  a  &  Co.  Or. 

By  balance  in  full  advanced  by  J.  S. 
C.  ft  Co.  for  Westlake  and  Mc- 
Intyre  not  paid  ($325  aU  toU). .  $225  00 

By  baL  due  J.  S.  a  &  Co.  (as  per 

Anx.  statement) 14  25 

By  paid  D.  O.  Heniy  ft  (3o.  for  paint- 
ing (per  bill) 14  U 

By  6  per  cent  com.  en  $226.07......       1133 

S264  69 

Dr. 
Aug.  To  rent  from  BEaseltlne,  PetUas 

&  Co.   $  16  67 

"     To  rent  from  Williams 10  00 

"       *•      •*        ••     J.  C.  West  ft  Ox.     100  00 
Sep.     -      «       "         "              -  100  00 
"      *   6  per  cent  com.  for  West- 
lake.  $225.00 1125 

$237  92 
BaL  due  X  a  a  ft  Oo. 26  77 

$264  69 

BaL  in  fnU  and  due $2;«  34 

From  Westlake  ft  Melntyrc 225  00 

$458  34 

To  Aug.  10.  1889: 

Rents  Due  and  Unpaid. 
Indorsed  on  back: 

Westiake  ft  Mclntyre. $458  34 

li.  (Jninaey  Witlisms. 10 

S468  34 

W.  ft  McI.,  advanced  by  Oosby,  bat 

not  paid   $325  00 

By  W.  ft  McI.,  July  rent 100  00 

Aug.  rent 33  34 

$468  34 

From  this  it  appears  that  (Crosby  waa  then 
claiming  that  there  was  due  to  Oancy  from 
Westlake  ft  Mclutyre  $468.34,  made  up  as 
follows:  $133.34  for  July  and  August  unpaid 
to  Crosby  ft  (3o.;  $325,  advanced  by  Crosby 
ft  Co.,  which  they  had  not  received,— and  this 
$325  they  took  credit  for  in  the  adjustment 
of  the  account  The  parties  continued  to  do 
business,  and  no  complaint  appears  to  have 
been  made.  At  the  time  that  Westlake  soM 
to  West  &  0>.,  a  portion  of  the  money  paid 
by  the  latter  was  used  to  take  up  three  notes, 
of  the  character  mentioned,  aggregating,  wlUi 
Interest  $820.87.  It  does  not  appear  what 
m(Mith8'  rent  they  were  given  for,  but  the 
claimant's  contention  seems  to  be  that  those 
notes  represent  the  $325  which  Oosby  took 
credit  for,  and  retained  by  his  account  of 
September  26,  1889;  and  that,  inasmuch  u 
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tbey  were  luild  by  WesUake,  thna  relieying 
Crosby  from  liability  upon  hla  Indorsement, 
he  was  not  entitled  to  snch  credit.  On  the 
other  hand,  counsel  for  defendants  say  that 
snch  notes  did  not  represent  such  $325,  but 
other  advancements,  for  which  Crosby  was 
not  reimbursed.  Westlake  was  sworn,  but  he 
does  not  testify  positively,  or  give  the  amount 
of  advancements  made  by  Crosby,  or  the  Items. 
The  record  shows  that  the  deal  between  West- 
lake  and  West  &  Co.,  depended  upon  a  new 
lease  which  West  &  Co.  wanted,  but  which 
Clancy  was  unwilling  to  give  without  full 
payment  to  date,  by  Westftill,  of  rent  He 
declined  to  release  Westlake  &  Mclntyre  from 
their  lease  unless  they  paid  up.  Westlake  tes- 
tified that  Crosby  consented  to  release  him, 
and  have  Clancy  give  the  new  lease,  if  West- 
fall  would  pay  $300  on  notes  already  given, 
or  pay  up  such  notes,  which,  when  he  did, 
were  found  to  amount  to  $320.37.  He  stated 
also  that  he  owed  a  balance,  covering  the  pe- 
riod not  covered  by  the  notes  up  to  the  time 
West  &  Co.  to<A  possesBlon,— August  10th. 
In  short,  there  is  room  for  the  argument  from 
his  testimony  that  all  be  owed  upon  the  lease 
In  addition  to  the  notes  was  $133.34,  as  claim- 
ant contends.  On  the  other  hand,  there  is 
clear  evidence  that  these  notes  were  all  given 
previous  to  Jane  9th,  and  some  of  them  were 
renewals,  and  the  statement  of  September 
25tb  was  over  a  month  after  the  payment 
of  the  notes  at  the  bank  by  Westlake;  and 
the  subsequent  dealings  permit  the  Inference 
that  Clancy  knew  and  was  satisfied  with 
the  credit  of  $325  claimed  by  Crosby.  Hence 
we  think  that  the  case  presented  a  question 
of  fact  in  relation  to  this  item  of  $325,  which 
belonged  to  the  Jury,  and  the  court  did  not 
err  In  so  holding. 

As  to  the  item  of  $133.34,  there  seems  to  be 
no  evidence  that  Justifies  the  claim  that  Cros- 
by, assumed  or  should  pay  it  It  is  clear  that 
It  never  was  paid  to  Crosby,  and  the  claim  has 
no  foundation  to  rest  upon  except  the  fact 
that  it  was  included  In  the  statement  of 
August  10th  as  a  debit  which  was  accompa- 
nied by  a  full  explanation  that  it  was  not 
paid.  Counsel  for  the  estate  ask  us  to  find 
that  this  amount  was  not  included  in  the  vei^ 
diet  for  the  reason  that  the  two  items,  with- 
out Interest,  would  fall  short  of  the  verdict. 
While  the  $326  Item,  with  Interest  would  ap- 
proximate it  closely.  The  record  shows  this 
to  be  true,  and,  as  the  Jury  evidently  found 
that  the  claimant  was  entitled  to  a  verdict  for 
$325,  the  verdict  was  not  excessive,  as  It  fdl 
$2  short  of  the  amount  of  such  sum  and  law- 
ful interest  We  think  there  is  force  In  the 
■nggestlon  that  this  item  probably  did  not 
constitute  a  part  of  the  verdict,  but  it  was  l^t 
to  the  Jury,  and.  In  view  of  the  charge,  may 
have  been  injurious.  We  do  not  find  It  neces- 
sary that  the  case  should  turn  on  this  ques- 
tion, however. 

Several  errors  are  assigned  upon  the  charge. 
The  court  left  to  the  Jury  the  question  wheth- 
er Crosby  had  advanced  amounts  to  Clancy  tot 


Westlake,  under  clrcmnstanceB  which  made 
Westlake  his  debtor,  instead  of  Clancy's,  and 
directed  them  to  find. a  verdict  for  the  claim- 
ant if  they  found  such  to  be  the  case.  He  fur- 
ther said  to  the  Jury  that  if  so,  Crosby  had  no 
right  to  reimburse  himself  for  such  advance- 
ments out  of  other  rents  subsequently  col- 
lected. All  of  this  was  prop»,  and  the  court 
was  careful  to  say  that  this  depended  upon 
whether  or  not  Crosby  had  advanced  money 
under  circumstances  which  made  mm  Crosby's 
debtor  instead  of  Clancy's.  The  next  para- 
graph of  the  charge  was  as  follows:  "If  you 
find  that  when  West  &  Co.  bought  the  West- 
lake  stock,  and  a  certain  sum  was  paid  upon 
Westlake's  rent,  then  such  payment  should  be 
applied  upon  Clancy's  rent  and  not  upon  the 
indebtedness,  if  any  such  existed,  due,  as 
agent  Mr.  Crosby,  from  Westlake.  That  cov- 
ers it  I  believe."  It  is  beyond  controversy 
that  the  money  was  paid  upon  the  notes  in 
question.  Claimant's  theory  was  that  the 
fact  that  such  money  was  applied  upon  said 
notes  precluded  Crosby  from  recovering  back 
the  money  advanced  for  the  rent  represented 
t^  said  notes.  This  was  upon  the  very  theory 
that  he  had  been  made  whole  by  the  pay- 
ment of  said  notes,  or,  In  other  words,  by  the 
aK>lication  of  such  payment  to  the  indebted- 
ness due  from  Westlake  to  him,  represented 
by  said  notes.  But  It  must  be  remembered 
that  Crosby  did  not  admit  that  the  $325  which 
he  retained  was  to  reimburse  him  for  the 
amount  of  rent  represented  by  the  notes,  but 
for  other  rent  advanced  by  htm,  and,  if  the 
Jury  BO  found,  they  were  told  that  this  money 
so  paid  must  apply  upon  the  rent  due  Clancy, 
and  not  upon  Crosby's  indebtednesa.  If  it  be 
contended  that  they  should  not  have  so  under- 
stood it  under  a  Uteial  Interpretation  of  this 
charge,  because  the  court  made  such  instruc- 
tion depend  upon  their  ability  to  find  that  the 
money  was  paid  upon  Westlake's  rent  which,, 
technically  speaking,  would  not  be  so  if  it 
were  i%t^ded  to  pay  snch  notes.  It  may  be- 
answered  that  there  was  no  propriety  in  leav- 
ing such  question  to  the  Jury,  for  there  was 
no  opportunity,  imder  the  evidence,  to  find  ai> 
intention  on  the  part  of  any  one  that  the 
money  should  be  applied  upon  any  claim 
except  the  notes  in  bank.  It  seems  to  us  that 
there  was  no  occasion  for  this  instruction, 
and  that  if  the  Jury  found  that  the  mon- 
ey retained  by  Crosby  was  not  covered  by 
the  note,  the  question  of  payment  had  noth- 
ing to  do  with  it  It  placed  the  defendant  In 
the  position  of  being  held  liable  for  the  money 
received  upon  said  notes,  and  advanced,  be- 
cause Westlake  became  Indebted  to  him;  and 
of  having  the  money  paid  Into  bank  upon  the 
notes  applied  for  the  benefit  of  the  claimant 
upon  any  other  advancement  made  by  Crosby, 
because  the  Jury  were  directed  to  apply  it  to 
rent  due  Clancy,  and  not  to  the  payment  of 
Westlake's  obligation  to  Crosby.  It  permit- 
ted the  payment  to  do  double  duty.  If  the 
Jury  found  that  the  rent  represented  by  the 
notes  was  the  only  money  advanced,  no  harm 
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resulted  from  tbla  Instmctlon;  bat  of  this  we 
cannot  be  sure.  Perhaps  the  court  took  the 
Tlew  that  this  most  be  f otmd  the  only  money 
advanced,  but  we  have  said  that  in  our  opin- 
ion this  was  a  question  for  the  jury.  We 
therefore  feel  constrained  to  hold  that  the 
judgment  should  be  reyersed,  and  a  new  trial 
directed.    Ordered  accordingly. 

LONG,  C.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


KEYSTONE  LUMBER  CO.  t.  PEDBRSON. 

ASHLAND  LUMBER  CO.  t.  SAME. 
(Supreme  Court  of  Wisconsin.     May  23,  1896.) 
Taxation — ^DisthissWarraito— Lett— Replevin. 

1.  A  town  treasurer  who  has  levied  on  per- 
sonal property,  under  a  tax  warrant  valid  on 
its  face,  for  a  tax  appearing  on  his  tax  roll 
against  the  owner  of  such  property,  may  pro- 
ceed to  complete  the  proceedings,  though  his 
distress  warrant  expire  before  the  sale;  his 
powers  In  respect  to  the  sale  being  the  same 
as  given  to  sheriffs,  under  executions,  by  Rev. 
St  §  2970. 

2.  Replevin  Id  such  case  is  prohibited  by 
Rev.  St.  I  3732,  and  the  owner's  remedy  is  to 
pay  the  tax  under  protest,  and  then  test  the  le- 
gality of  the  tax  in  an  action  to  recover  back 
the  money,  as  provided  for  by  section  1164. 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

Respective  actions  by  the  Keystone  Lum- 
ber Company  and  the  Ashland  Lumber  Com- 
pany against  P.  J.  Pederson  to  replevin  prop- 
erty levied  on  under  distress  warrants  for 
taxes.  After  Judgments  in  fiivor  of  defendant, 
plaintiffs  move  for  a  stay  of  proceedings  In 
each  case  pending  an  appeal    Denied. 

Replevin  actions  commenced  In  the  circuit 
court  for  Ashland  county,  brought  up  to  be 
heard  on  motions  by  appellants  for  stays  of 
proceedings  pending  appeals.  From  April, 
1885,  tiU  AprU,  1896,  defendant  was  town 
treasurer  of  the  town  of  Washburn,  ^yfleld 
county.  Wis.,  and  as  such,  under  his  tax  col- 
lector's warrant  for  the  year  of  1895,  on  the 
9th  day  of  March,  1896,  he  lawfully  levied  up- 
on personal  property  belonging  to  plaintiffs, 
to  satisfy  taxes  appearing  upon  the  tax  roU 
against  real  estate  assessed  and  taxed  to 
plaintiffs.  By  reason  of  proceedings  on  the 
part  of  plaintiffs  to  resist  the  collection  of 
such  taxes,  defendant  was  unable  to  make 
siK-b  levy  at  an  earlier  date.  Immediately 
after  such  levy  was  made,  the  property  was 
advertised  for  sale,  the  requisite  period  for 
the  notice  of  the  sale  extending  beyond  the 
return  date  of  the  warrant  Before  the  day 
of  sale,  defendant  made  his  return  to  the 
county  treasurer,  but  not  of  the  taxes  In  ques- 
tion, upon  the  ground  that  he  bad  a  valid  lien 
on  property  belonging  to  plaintiffs  sufficient 
to  satisfy  such  taxes.  Before  any  sale  was 
made,  plaintiffs  commenced  these  actions  in 
replevin,  upon  the  theory  that  the  right  of 
defendant  to  hold  the  property  ceased  on  the 
return  day  of  the  warrant    The  usual  affi- 


davit was  made  in  each  action,  and  an  In- 
dorsement made  thereon  requiring  the  sheriff 
to  take  the  property  from  the  possession  vA 
the  defendant,  and  deliver  the  same  to  plain- 
tiff. The  affidavit  was  In  due  form,  except 
that.  In  addition  to  the  statement  that  the 
property  had  not  been  taken  for  any  tax.  etc. 
It  satisfactorily  showed  that  such  proi>erty 
had  been  seized,  and  was  held  for  taxes,  and 
that  plaintiff  claimed  that  defendant  was  not 
lawfully  entitled  to  retain  possession  there- 
of, because  of  the  fact  that  the  warrant  had 
expired.  A  motion  was  made  In  each  action 
to  strike  out  the  affidavit  and  requisition,  as 
unauthorized  under  the  statute.  Both  mo- 
tions were  granted,  and  from  the  orders  ac- 
cordingly entered  these  appeals  were  taken. 
The  trial  Judge  having  refused  to  grant  stays 
of  proceedings  pending  such  appeals,  these 
motions  were  made  to  obtain  such  stays. 

B.  F.  Gleason  and  Tompkins  &  Merrill,  for 
appellants.  A.  W.  McLeod  and  H.  H.  Hay- 
den,  for  respondent 

MARSHALIi,  J.  (after  stating  the  facia). 
Assuming  that  the  order  Is  appealable,  11 
nevertheless.  It  clearly  appears  that  plain- 
tiff cannot  recover,  a  stay  of  proceedings  pend- 
ing the  appeal  should  not  be  granted.  An  ac- 
tion to  recover  possession  of  personal  ptt>i>erty 
wQl  not  lie  against  the  town  treasaier,  who 
has  levied  upon  the  same,  under  a  tax  war- 
rant valid  on  its  face,  for  a  tax  appearing  on 
his  tax  roll  against  the  owner  of  snch  prop- 
erty. It  Is  prohibited  by  statute  (Ber.  St  i 
3732),  as  construed  by  this  court  Poww  v. 
Klndschi,  58  Wis.  539,  17  N.  W.  689.  But  it 
is  said  that  the  statute  only  operate*  to  pro- 
tect the  officer,  under  his  distress  warrant, 
daring  the  life  of  such  warrant,  and  that,  as 
it  had  expired  before  this  action  waa  com- 
menced, the  officer  at  that  time  held  the 
property  without  authority.  It  Is  the  onlvo'- 
sal  rule  that,  where  a  sheriff  lawfully  a^aes 
properly  under  an  execution,  he  may  proceed 
with  due  diligence  to  complete  the  proceedinsa 
thus  instituted,  by  advertlBlng  and  selling  the 
pr<^>erty  after  the  return  day  of  soch  execu- 
Uon.  Herm.  Ex'ns,  p.  327,  |  212;  Freem. 
Bx'ns,  p.  106;  Gwynne,  Sher.  p.  424;  Cradt 
Sher.  g  48a  Also,  section  2970,  Rey.  St,  so 
provides,  but  it  is  a  mere  declaration  of  what 
is  the  law  independent  of  any  statute.  Town 
treasurers,  under  their  warrants,  poaae^  sub- 
stantially the  same  powers  as  sheriffs  under 
executions.  Vlrden  v.  Bowers,  06  Miss.  20; 
Blain  V.  Irby,  25  Kan.  499.  So  expressly  held 
In  the  last  case,  where  a  sale  under  a  tax 
warrant  for  the  collection  of  taxes,  made  sev- 
eral days  after  the  return  day.  waa  upheld 
under  the  general  rule  respecting  the  powers 
of  sheriffs  above  referred  to.  To  the  same 
effect  Is  2  Desty,  Tax'n,  p.  779,  under  the  title 
"Detention  of  Property,"  and  such  we  bold  to 
be  the  law. 

It  follows  from  the  foregoing  that  plaintiffs 
are  not  entitled  to  the  remedy  of   replevin 
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against  the  defendant  In  mich  a  case  the 
statute  (section  1184)  glyea  a  complete  and 
adequate  remedy,  which  ahonld  be  resorted 
to.  A  person  clrcnmstanced  as  plalntlflB 
were  sboold  pay  under  protest,  and  thereby  i^ 
corer  his  property;  then  teat  the  legality  and 
justice  of  the  tax.  In  an  action  to  recover  back 
the  money.  That  remedy  Is  provided  to  flt 
Just  such  cases,  and  is  exclusive.  It  Is  only 
by  taking  away  the  remedy  of  r^levln,  and 
substituting  for  it  an  action  to  recover  back 
the  tax  after  payment  imder  protest,  that 
mxmlclpalltles  can  be  effectually  protected 
from  constant  obstructions  that  would  other- 
wise delay  or  prevent  the  collection  of  public 
revenues.  The  motion  tor  a  stay  of  proceed- 
ings in  each  case,  pending  the  appesJ,  Is  de- 
nied. 


BBST  et  aL  V.  PIEB> 
(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

BsrSBBNCE  TO  TaKS    AN    AOOOORT  —  FiNDINOB  — 

Power  or  Rsfbkbb— FisDiMsa  bt  tbb  Coobt. 
1.A  referee  appointed  under  Rev.  St  I 
2864,  subd.  2,  "to  take  an  account  between 
the  parties,  and  report  the  same  to  the  court" 
has  no  power  to  pass  on  and  determine  the 
basic  issues  in  tlie  case,  and  hia  powers  cannot 
be  enlarged  by  implication  or  consent  of  the  par- 
ties. 

2.  Where  the  referee  appointed  to  take  an 
account  tias  made  findings  outside  his  powers, 
the  court  may,  mi  the  coming  in  of  the  ref- 
eree's report  proceed  to  make  its  own  findings 
upon  tile  erideace. 

Ai>peal  from  circuit  court,  Ashland  coun- 
ty; John  K.  Paitsh,  Judge. 

Action  by  George  Best  and  others  agaliiBt 
B-  D.  Pike  to  dissolve  an  alleged  iwrtner- 
ship  and  for  an  accounting.  By  agreement 
of  the  parties  there  was  also  included  in  the 
action  the  private  and  personal  accounts  be- 
tween the  parties.  The  original  complaint 
aUeged  that  on  or  about  the  1st  of  January, 
1882,  the  plaintiffs,  who  were  then  partners 
under  the  firm  name  of  Best  Bros.,  entered 
Into  an  agreement  of  partnership  with  the 
defendant.  Pike,  for  the  purpose  of  purchas- 
ing and  cutting  pine  timber  and  sawing  and 
aelllng  the  same,  under  which  a<ieement  It 
was  the  duty  of  the  plaintiffs  to  cut  and 
bank  the  timber,  and  the  duty  of  the  de- 
fendant to  saw  it  Into  lumber  and  sell  it 
It  being  agreed  that  the  work  of  cutting  and 
banking  should  be  set  off  against  the  sawing 
and  selling.  The  complaint  further  aUeged 
that  business  was  carried  on  under  this 
agreement  during  the  season  of  1882,  and 
for  some  time  thereafter,  but  that  the  busi- 
ness has  long  since  been  completed,  and 
that  the  defendant  neglects  to  account  for 
the  moneys  received  by  him  on  account  of 
tbe  partnership.  The  complaint  contains  the 
usual  prayer  for  accounting  and  dissolution 
of  the  •firm.  The  defendant  answering  this 
complaint  admitted  the  co-partnership,  and 
submitted  an  account  of  the  lumber  disposed 
of  by   him,  and  also  set  up  two  counter- 


dainu  amounting  In  the  aggregate  to  about 
$43,000.  The  action  was  referred  on  these 
pleadings  to  A.  B.  Dixon  to  hear,  try,  and 
determine  the  same,  and  was  thereafter 
tried  by  such  referee,  who  made  a  report 
finding  in  favor  of  the  plaintiffs  and  against 
the  defendant  In  the  sum  of  $13,579.07, 
which  report  was  confirmed,  and  Judgment 
rendered  thereon  October  16,  1890.  After- 
wards, and  ui)on  cause  shown,  this  Judg- 
ment was  set  aside,  and  the  action  was  re- 
referred  by  an  order  in  terms  as  follows: 
"nda  matter  having  come  before  the  court 
upon  motion  of  Tompkins  A  Merrill  to  ap- 
point a  referee  In  place  of  Hon.  S.  H.  Clough, 
hereftofore  appointed,  and  who  has  declined 
to  act  as  such  referee,  J.  J.  MUes,  Esq.,  ap- 
pearing for  defendant;  and  agreeing  to  the 
reference,  but  asking  that  the  reference  be 
to  hear,  tiy,  and  determine;  Tompkins  ft 
Merrill,  as  attorneys  for  the  plaintiffs,  ask- 
ing that  it  be  referred  to  a  referee  to  take 
an  account  of  the  tnuuntetlODa  betweem  the 
parties:  Ordered,  that  the  above  action  be 
and  Is  hereby  referred  to  Joseph  Cover, 
Esq.,  to  take  an  account  between  the  parties 
herein,  and  report  the  same  to  the  court 
without  unnecessary  delay."  Before  the 
taking  of  testimony  was  begun  amended 
pleadings  were  served  and  filed.  By  the 
amended  complaint  it  was  alleged  that  a 
partnership  for  cutting  and  manufacturing 
the  lumber  was  made  between  the  parties 
substantially  as  charged  in  the  original  com- 
plaint and  that  the  accounts  of  said  partner- 
ship are  stiU  unsettled.  A  second  cause  of 
action  appears  in  the  amended  complaint 
claiming  $1,697.37  due  to  plaintiffs  from  the 
defendant  on  account  of  goods  sold  and  la- 
bor performed.  To  this  amended  complaint 
an  amended  answer  was  served,  in  which 
the  defendant  denied  that  he  ever  enten>d 
Into  partnership  with  the  plaintiffs,  but  al- 
leged that  about  November  1,  1881,  he  being 
the  owner  of  a  sawmill  and  the  plaintiffs 
lieing  the  owners  of  certain  stnmpage.  It 
was  agreed  that  the  plaintiffs  should  cut 
haul,  and  bank  the  loga,  and  the  defendant 
should,  saw  and  manufacture  the  same  into 
lumber,  and  sell  the  same,  and,  after  deduct- 
ing his  costs  and  expenses  and  advances 
and  Interest  on  the  same,  the  balance.  If 
any,  should  be  equally  divided  between  the 
plaintiffs  and  the  said  defendant  Under 
this  agreement  the  answer  alleges,  the 
plaintiffs  in  the  winters  of  1881  and  1882 
cut  and  banked  about  4,000,000  feet  of  logs, 
and  sold  and  received  for  same  $46,108.34; 
that  the  defendant  paid  out  and  expended 
in  the  purchase  of  additional  stumpage  and 
costs,  charges  and  expenses  for  the  manu- 
facturing, $38,000.  Said  answer  also  con- 
tained two  counterclaims,— one  for  goods 
and  labor,  amounting  to  $18,929.22;  and  an- 
other for  faQure  to  cut  a  million  feet  of  the 
logs  contracted  to  be  cut  for  which  damages 
to  the  amount  of  $15,000  are  claimed.  A  re- 
ply was  served,  denying  the  allegations  of 
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the  anBwer.  When  the  parties  appeared  be- 
fore the  referee  to  commence  the  taking 
of  testimony,  the  following  proceedings  took 
place:  "The  defendant's  counsel,  on  reading 
the  order,  stated  to  the  referee,  after  consul- 
tation, tliat  they  nnderatood  this  order  refers 
this  case  to  the  referee  to  take  accounts  be- 
tween the  iMirtieB,  and  to  make  a  statement 
thereof,  and  also  to  take  the  evidence  of  the 
respective  parties  and  their  witnesses,  and 
report  the  same  to  the  circuit  conrt;  and 
that  they  do  not  understand  that  It  Is  a  ref- 
erence to  find  the  facts  In  this  case,  and  that. 
If  it  were  claimed  to  be  the  latter,  they 
shonid  object  to  the  proceeding  under  this 
form  of  an  order,  because,  if  it  is  a  refer- 
ence to  find  and  report  the  facts,  the  order 
should  BO  state.  Tompkins  A  Merrill,  for 
the  plaintiffs,  stated  that  they  understood 
that  the  referee  should  find  as  to  the  fftcts 
so  far  as  It  is  necessary  to  take  and  report 
an  account  between  the  parties.  Thereupon 
the  referee  suggested  to  counsel  that  he 
would  take  the  testimony,  and  refer  the 
question  of  the  constmction  of  this  order  to 
the  court  Counsel  for  defendant  objected 
to  proceeding  under  any  theory  of  this  case, 
except  to  take  the  accounts  and  evidence, 
and  report  the  evidence  to  the  court,  be- 
cause the  circuit  court  had  no  authority  to 
make  this  order  in  the  present  form,  and  the 
connsd  are  wholly  In  the  dark  as  to  its  con- 
struction, and  they  proceeded  to  take  the 
testimony  under  the  intimations  of  the  ref- 
eree to  leave  the  order  to  the  court  to  deter- 
mine its  construction."  After  the  dose  of 
the  trial  the  referee  made  his  report,  hi 
which  he  made  certain  findings  of  fact  In 
which  he  found  that  the  plaintiffs  and  the 
defendant  entered  into  the  partnership  sub- 
stantially as  alleged  in  the  complaint;  and 
he  further  found  In  detail  the  amount  con- 
tributed by  the  plaintiffs  and  defendant  to 
such  partnership,  and  the  amounts  due  from 
the  personal  accounts  set  up  in  the  plead- 
ings. He  also  attached  to  his  report  a  state- 
ment of  account  between  the  parties,  where- 
in It  appears  that  the  plaintiffs'  total  credits 
amounted  to  $29,284.80  and  their  debits  to 
$20,495.33,  leaving  a  balance  due  to  the 
plaintiffs  from  the  defendant  of  $8,749.47, 
with  interest  from  October  1,  1884.  Motions 
were  made  on  this  report  by  both  parties, 
the  plaintiffs  moving  for  judgment  upon  the 
rei)ort  and  the  findings  of  the  referee,  and 
the  defendant  for  a  modification  of  the  re- 
port, and  for  judgment  in  favor  of  the  de- 
fendant Both  motions  were  heard  at  the 
same  time,  and  the  court  modified  the  re- 
port and  made  new  findings  of  fact  In 
which  he  found  there  was  no  partnership 
ever  existing  between  the  parties.  The 
conrt  also  restated  the  account  between  the 
parties,  and  found  that  the  total  credits  of 
the  plaintiffs  amounted  to  $26,779.24,  and 
the  debits  of  the  plaintiffs  (or,  in  other 
words,  the  credits  of  the  defendant)  amount- 
ed to  the  same  sum.   The  court  also  found 


that  all  the  parties,  for  years  before  the 
commencement  of  the  action,  treated  the 
transactions  as  closed  and  balanced.  Ko 
costs  were  allowed  to  either  party,  and  the 
complaint  was  dismissed.  From  this  Judg- 
ment the  plaintiffs  have  appealed.    Affirmed. 

Tompkins  &  Merrill,  for  appellants.  San- 
bom,  Dufur  &  O'Keefe  and  EL  H.  Harden, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  question  whether  there  was  a  partner- 
ship between  the  i^aintifls  and  the  defend- 
ant was  a  very  important  one  In  the  case. 
As  will  be  seen  from  the  foregoing  statement 
of  facts,  this  question  was  not  determined 
prior  to  the  reference  to  Referee  CJovex,  nor 
did  the  order  of  referoice  expressly  author- 
ize him  to  determine  the  question,  but  simply 
empowered  him  to  "take  an  account  be- 
tween the  parties,  and  report  the  same  to  the 
court  without  unnecessary  delay."  Dnder 
this  order,  however,  the  referee  assumed  to 
determine  the  question,  and  made  flndlngi 
thereon,  and  reported  them  to  the  court 
These  findings  had  ample  evldotce  In  their 
support  and,  if  they  are  entitied  to  the 
weight  given  by  this  court  to  the  findings  of 
a  referee  to  hear,  try,  and  determine  (Brigga 
V.  Hiles,  87  Wis.  438,  68  N.  W.  75Z),  the  dr- 
cult  court  was  plainly  wrong  in  setting  them 
aside.  It  becomes  necessary,  therefore,  to 
determine  what  are  the  proper  functions  and 
powers  of  a  referee  appointed  "to  take  an 
account  between  the  parties  and  report  the 
same  to  the  court"  Compulsory  statutory 
references  are  of  three  kinds:  (1)  In  an  ae- 
tlon  In  which  the  examination  of  a  long  ac- 
count is  necessary  a  reference  may  be  orders 
ed  to  "hear  and  decide  the  whole  issue  or  any 
specific  question  of  fact  Involved  therein." 
This  reference  la  commonly  called  a  refer- 
ence to  "hear,  try,  and  determine,"  and  the 
findings  of  a  referee  so  appointed  upon  the 
issues  referred  to  him  have  the  effect  of  the 
verdict  of  a  jury.  Briggs  v.  BOles,  supra. 
(2)  There  may  be  a  reference  to  take  an  ac- 
count for  the  information  of  the  court  be- 
fore Judgment  or  to  carry  a  Judgment  or  ar> 
der  into  effect  (8)  There  may  be  a  refer- 
ence to  report  upon  any  question  of  foct 
other  than  upon  the  pleadings  arising  In  any 
stage  of  an  action.  Rev.  St  {  2801.  The 
statute  provides  (Rev.  St  (  2865)  that  "when 
the  reference  is  to  report  the  facts,  the  re- 
port shall  have  the  effect  of  a  special  v«^ 
diet"  It  has  been  held,  and  undoubtedly 
correctiy  held,  that  "it  is  the  order  of  the 
court  which  clothes  the  referee  with  power 
to  act"  Stone  v.  Merrill,  43  Wia  72.  There- 
fore the  powers  of  the  referee  in  the  pres- 
ent case  to  decide  the  issues  In  the  case 
must  have  been  conferred  upon  him  by  the 
order  of  reference,  or  not  at  alL  The  prop- 
er construction  of  the  order  of  reference  is, 
therefore,  the  question  first  presented. 

It  is  very  plain  that  the  circuit  Judge  did 
not  intend  to  make  an  order  ot  reference  to 
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"bear,  tiy,  and  detemiliie''  either  the  whole 
Issue  ch:  any  epeclflc  part  of  the  issue,  be- 
caose  he  refused  to  do  so,  tbougli  specifical- 
ly requested  to  make  such  an  order  by  the 
plalntUIs;  and,  on  the  contrary,  made  an  or- 
der to  "take  an  account"  between  the  par- 
ties and  report  Clearly  this  meant  "the 
taking  of  an  account"  for  the  Information  ot 
the  court  before  Judgment,  under  the  second 
subdlYlslon  of  section  2864,  Key.  St  It  Is 
Just  as  clear  that  this  did  not  mean  the  de- 
termtauitlon  of  the  vital  lasnea  in  the  case 
npon  which  the  rights  of  the  parties  upon 
the  accounting  depended.  Regularly  there 
should  be  a  finding  of  the  fact  of  partner- 
ship or  the  facts  In  Issue  upon  which  the 
rights  ot  the  parties  upon  the  accounting  de- 
pend, before  an  account  Is  ordered.  2  Bates, 
Partn.  i  966.  This  is  the  sensible  and  logi- 
cal order  of  proceeding.  The  facts  and  le- 
gal questions  in  issue,  if  any,  which  must 
govern  the  account,  should  first  be  determin- 
ed, amd  then  the  taking  of  the  account  may 
well  be  referred  to  a  referee,  and  bis  task 
will  be  largely,  as  the  statute  In  that  case 
contemplates,  a  task  involving  accurate 
bookkeeping,  and  only  incidentally  Involving 
questions  of  fact  as  to  disputed  items  In  the 
account  But  no  objection  or  exception  was 
taken  to  the  practice  as  adopted  in  this  case. 
The  iwrtleB  introduced  all  their  evidence 
before  the  referee;  and,  while  no  additional 
powers  were  thereby  conferred  on  the  ref- 
eree, but  his  powers  must  still  be  limited  to 
those  conferred  by  his  order  of  apiwintment, 
there  seems  to  be  no  good  reason  why  the 
testimony  which  he  has  taken  and  reported, 
and  the  account  which  he  has  stated,  should 
not  be  received  by  the  court,  and  why  the 
proper  findings  should  not  be  made  by  the 
coart  notwithstanding  the  fact  that  the  ret- 
eree  has  attempted  to  make  findings  upon 
the  main  issues  in  the  case,  which  he  had  do 
power  to  do.  We  find  also  from  the  record 
that  the  question  of  the  powers  of  the  ref- 
eree arose  at  the  inception  of  the  trial,  the 
defendant  claiming  that  the  reference  was 
only  to  state  an  account  and  report  the  evi- 
dence, while  the  plaintiffs  claimed  that  the 
referee  should  find  the  facts  so  far  as  was 
necessary  to  state  the  accotmt.  When  this 
question  arose,  the  referee  said  that  he 
would  take  the  testimony,  and  refer  the 
qnestlon  at  the  constructloD  of  the  order  to 
the  coart;  and  the  trial  was  proceeded  with 
nnder  this  suggestion.  Upon  the  coming  in 
of  the  referee's  report  tlie  court  evidently 
construed  the  order  as  practically  an  order 
of  reference  to  take  testimony  and  state  an 
acoonnt,  for  so  it  is  described  in  the  find- 
ings. Onr  coaclnsi<»i  is  that  a  referee  ap- 
pointed to  take  an  accoimt  between  parties 
under  the  second  sabdivision  of  section  2864, 
Bev.  St,  lias  no  power  to  pass  upon  and  de- 
termine the  basic  issues  in  the  case,  such  as 
the  fact  of  partnership.  Although  it  may  be 
difficult  perhaps,  to  state  an  account  be- 
tween the  parties  with  snch  qnestlons  aade- 


tennined,  still,  as  we  have  seen,  the  referee's 
powers  are  limited  by  bis  order  of  appoint- 
ment and  are  not  to  be  enlarged  by  impli- 
cation or  consent  of  the  parties.  This  being 
the  situation  of  the  case,  it  was  entirely  com- 
petent for  the  circuit  court  to  proceed,  and 
make  findings  upon  the  issue  of  partnership 
or  no  partnersliip  in  the  case,  and  upon  the 
other  fxmdamental  questions  upon  which  the 
rights  of  the  parties  depended;  and  these 
findings  will  not  be  reversed  by  this  court 
unless  they  appear  to  be  contrary  to  the 
clear  preponderance  of  the  evidence. 

Examination  of  the  record  convinces  ns 
that  the  findings  of  the  court  are  all  suffi- 
ciently supported  by  the  evidence,  and  we 
shall  not,  therefore,  disturb  them.  The 
changes  made  by  the  court  in  the  referee's 
account  which  are  Important  enough  to  Jus- 
tify separate  notice,  are  four  In  number: 

(1)  The  court  found  that  the  amount  of 
lumber  sawed  and  sold  by  the  defendant 
was  3,484,875  feet  instead  of  4,080,068  feet, 
as  found  by  the  referee,  and  that  the  amount 
received  therefor  was  $38,270.82,  instead  of 
944,186.43.  Ttils  change  is  entirely  Justified 
by  the  evidence,  which  was  to  the  effect  that 
the  figures  showing  4,030,068  feet  of  lumber 
were  mer^  an  estimate  made  at  the  trim- 
mer, while  there  was 'much  evidence  show- 
ing that  the  shrinkage  between  such  an  esti- 
mate and  the  actual  measurement  as  the 
hunt>er  is  disposed  of  is  always  large,  and 
runs  from  8  to  20  per  cent  It  was  this 
shrinkage  which  the  court  allowed  for  in 
this  item. 

(2)  The  referee  credited  the  plaintiffs  on 
the  accounting  with  one-lialf  the  value  of 
3,000  cords  of  slabs  and  400,000  feet  of  mill 
culls  or  "scoots"  which  came  fnmi  the  lum- 
ber manufactured,  and  were  retained  by  the 
defendant  at  his  mill,  and  never  accounted 
for.  This  item  was  entirely  disallowed  by 
the  court  The  reason  of  the  disallowance 
was  this:  The  evidence  was  overwhelming 
to  the  effect  that  when  the  lumt>er  in  ques- 
tion was  manufactured  there  was  a  univer^ 
sal  custom  among  the  mills  and  lumber  men 
in  that  vicinity  to  the  effect  that  the  slabs 
and  culls  made  from  lumber  belonged  to  the 
mill.  It  not  being  ccmsidered  tliat  they  were 
of  sufficient  value  to  more  than  pay  for  their 
removal  This  being  the  case,  and  the  par- 
ties not  being  partners,  the  disallowance  was 
plainly  justified. 

(8)  The  court  found  that  Best  Bros,  deliv- 
ered only  901,322  feet  of  their  own  logs  to 
the  defendant's  miU,  instead  of  1,299,5.^ 
feet  as  found  by  the  referee.  TblB  finding 
is  bfuied  on  ample  evidence  showing  that,  al- 
though Best  Bros,  had  l,2eO,5iSO  feet  of  logs 
cut  from  their  own  lands,  they  sold  and  de- 
livered over  300,000  feet  to  third  parties,  and 
received  the  money  therefor. 

(4)  The  court  disallowed  a  part  of  the 
plaintiffs'  account  for  rafting  logs,  and  a 
part  of  the  plaintiffs'  private  account  It  is 
anffident  to  say  as  to  these  changes  that 
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they  seem  to  haye  be«n  entiidr  jnstlfled  hy 
the  eyldence. 

We  think  snbBtantlal  justice  baa  been  done 
between  the  partlea,  and  have  dlacoyered 
no  errora  calling  loi  reversal.  Judgment  al- 
flrmed.  . 


SHAW  et  aL  t.  KIBBY  et  al 
(Sopreme  Court  of  WificooBin.     May  22,  1898.) 

HOMBSTBAD — AoqUUITIOK. 

B.  bought  40  acrea  ot  land,  in  1880,  with 
intention  of  making  it  hia  homestead,  cleared 
part  of  it,  and  dnx  a  well.  In  1881,  he  erected 
a  small  house  oa  it,  which  was  occupied  by  his 
father-in-law  until  June,  1882,  from  which  time 
until  A^ril,  1883,  it  was  occupied  by  a  tenant, 
who  paid  rent  by  building  an  addition  to  the 
house.  B.  moved  into  the  house  at  the  latter 
date,  and  liyed  there  with  liis  family  until  his 
death  in  1887.  He  kept  Utc  stock  on  the  land 
from  the  time  he  purchased  it,  planted  fruit 
and  shade  trees,  and  used  the  ceUar  for  keeping 
his  yegetables,  etc.  He  had  no  other  laud, 
and,  prior  to  moving  on  it,  Uved  in  rented  prem- 
ises. Beld,  that  the  land  was  B.'s  homestead 
from  the  time  he  purchased  it. 

Appeal  from  circuit  court,  Taylor  connty; 
B.  B.  Bundy,  Judge. 

Action  by  Thaxter  SMw  and  others  against 
William  Klrby  and  others  to  enjoin  the  sale 
'of  land  on  execution.  From  a  judgment  for 
plaintiffs,  defendants  appeal   Affirmed. 

The  plaintiffs  have  tbe  legal  title  to  and 
are  In  possession  of  40  acres  of  land  not  sit- 
uated In  a  city  or  ylUage.  They  obtained 
their  title  frcMn  one  Lewis  Brown,  who  pur- 
chased and  received  a  conveyance  thereof. 
May  22,  1880.  The  defendants  obtained  and 
docketed  a  judgment  against  Brown  Feb- 
ruary 6,  1883.  In  December,  1892,  the  de- 
fendants caused  an  execution  to  be  issued 
and  a  levy  made  nixm  said  premises,  and 
tbey  threaten  to  sell  the  same  upon  such  exe- 
cution. Tbls  action  was  brought  in  equity 
to  perpetually  enjoin  such  sale,  on  the  ground 
that  the  premises  were  the  homestead  of 
Lewis  Brown,  and  that  the  lien  of  the  judg- 
ment never  attached.  This  is  the  only  ques- 
tion In  the  case.  The  facts  were  not  mate- 
rially In  dispute.  In  addition  to  the  facts 
above  stated,  the  circuit  judge  found  that 
Brown  purchased  the  land  in  May,  1880, 
with  the  intention  of  making  it  his  home- 
stead; that  he  cleared  a  part  of  it  and  dug 
a  well  thereon  In  1880,  erected  a  small  bouse 
thereon  In  1881,  which  was  occupied  by  bis 
father-in-law,  Klelber,  until  June,  1882; 
that  one  Squires  then  rented  tbe  house,  and 
Uved  in  it  untU  April,  1883,  paying  rent  by 
building  an  additl(»i  to  the  honse;  that 
Brown  moved  Into  tbe  honse  with  bis  family 
In  April,  1883,  and  lived  there  until  his 
death  In  January,  1887,  his  family  living 
there  until  January,  1889;  that  Brown  used 
the  premises  for  keeping  his  live  stock  of 
various  kinds  thereon,  continuously,  from 
the  time  of  his  purchase  In  1880,  and  also 
planted  fruit  and  shade  trees  thereon,  and 
used  the  cellar  of  tbe  house  for  keeping  his 


vegetables  and  milk;  tbat,  at  the  time  of  the 
rendition  of  said  judgment.  Brown  bad  no 
other  real  estate  except  said  40  acres,  and 
had  not  owned  any  for  some  time  prior  tbere- 
to;  that  Brown  and  family  lived  in  rented 
premises  at  the  time  the  judgment  was  dock- 
eted, and  up  to  April,  1888.  From  these  facts 
the  court  found,  as  a  conclusion  of  law.  that 
the  40  acres  in  question  was  Brown's  home- 
stead, and  tbat  the  defendants'  jadgment  was 
not  a  lien  thereon,  and  rendered  a  judgment 
perpetually  enjoining  the  sale  of  tbe  same 
upon  said  execution.  E^m  this  judgment, 
the  defendants  appealed. 

Edward  E.  Browne,  for  appellants.  John 
B.  Hagarty  and  B.  H.  Schweppe.  for  re- 
spondents. 

WINSLOW,  J.  This  case  is  ruled  by  the 
case  of  Schofleld  t.  Hopkins,  61  Wis.  370- 
375,  21  N.  W.  259.  It  was  said.  In  that  case, 
that  "the  bona  fide  Intention  of  acquiring  the 
premises  for  a  homestead,  without  defraud- 
ing any  one,  evidenced  by  overt  acts  in  fit- 
ting them  to  become  such,  followed  by  actual 
occupancy  within  a  reasonable  time,  must  be 
held  to  give  to  the  premises  answering  tbe  de- 
scription prescribed  in  the  statute  the  char- 
acter of  a  homestead;  and  the  homestead 
exemption  thus  secured  •  •  •  relates 
back  to  the  time  of  purchase  with  such  In- 
tent to  make  the  premises  a  homestead." 
Applying  these  principles  of  law  to  the  pres- 
ent case,  it  is  very  plain  that  the  judgment 
Is  right   Judgment  affirmed. 


PAIOS)  T.  KOLMAM. 
(Supreme  Oourt  of  Wisconsin.     May  22,  189&) 

PUBUO  Iil.KDS— ObAMT  VOB  RkOaOkD  PUBPOSBS— 

BsLATioa  or  Titlb. 
A  grant  of  land  by  congress  to  a  state 
in  aid  of  railroad  conatruction  is  a  grant  in  pre- 
senti;  and  the  title  of  the  beneficiary,  when  the 
lands  are  earned  and  selected,  relatea  iMick  to 
the  date  of  tiie  grant  The  federal  government 
cannot  subsequently  ipve  title  to  lands  cov»ed 
by  such  grant,  as  agamst  the  state  or  its  gran- 
tees. 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

AcUon  by  Charles  Otis  Paige  against  Louis 
Kolmau.  Judgment  for  plalntifT,  and  de- 
fendant appeals.    Beversed. 

Trespass.  The  plaintiff  sued  for  the  cut- 
ting of  logs  and  timber  upon  tbe  N.  W.  ^  of 
section  15,  township  47  N.,  of  range  4  W.,  in 
Ashland  county,  Wis.,  and  claimed  tbe  high- 
est market  value  of  the  manufactured  prod- 
uct under  Bev.  St  {  4268.  The  defendant 
first  served  and  filed  an  affidaylt  of  catting 
the  logs  by  mistake,  and  offered  to  allow 
Judgment  to  be  taken  against  him  for  the 
stompage  value  of  the  same,  alleged  to  l>e 
$62.10,  and  costs.  The  defendant  also  served 
an  answer,  admitting  plaintiff's  titie,  and  al- 
leging that  the  logs  were  cut  by  mistake. 
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Afterwatda,  by  leaye  of  court,  the  defendant 
served  and  filed  a  supplementary  answer, 
alleging  that  the  plaintlfl  was  the  owner  of 
the  land  described  in  the  complaint,  but  warn 
not  the  owner  of  the  timber  thereon;  but 
that  all  of  said  timber,  and  the  right  to  cut 
and  remove  the  same,  was  excepted  from  the 
deeds  through  which  the  plaintiff  derived  his 
title.  A  special  verdict  was  returned  by 
which  it  was  found  (1)  that  plaintiff  was  the 
owner  of  the  timber  and  logs  cut  and  re- 
moved by  the  defendant;  (2)  that  said  tim- 
ber cut  consisted  of  65,000  feet  of  pine  saw 
logs.  80  cords  of  cord  wood,  and  8  cords  of 
pulp  wood;  (3)  that  the  trespass  was  by  mis- 
take; and  (4)  that  the  value  of  the  timber 
cut,  while  standing,  was  $179.  From  Judg- 
ment for  tliis  amount  and  costs,  the  defend- 
ant appealed. 

A.  E.  Dixon,  for  appellant  Sanborn,  Do- 
fur  &  CKeefe,  for  respondent 

WINSLOW,  3.  (after  stating  the  faetif). 
The  land  upon  which  the  trespass  was  cona- 
mltted  was  unoccupied  timber  land.  Hence 
the  plaintiff  must  prove  valid  title  In  order 
to  recover.  Hungerford  v.  Redford,  29  Wis. 
345.  In  order  to  prove  title,  the  plaintiff  in- 
troduced a  patent  from  the  United  States  of 
the  land  in  question,  dated  November  15, 
1894.  The  land  in  question  was  a  part  of  an 
odd-numbered  section  within  the  limits  of 
the  ^rant  made  by  section  S  of  the  act  of 
congress  of  May  5,  1864  aS  Stat  66,  c.  80), 
by  which  every  alternate  section  of  public 
land,  designated  by  odd  numbem,  for  10  sec- 
tions in  width,  on  each  side  of  a  certain  pro- 
jected railroad,  was  granted  to  the  state  of 
Wisconsin.  The  benefits  of  this  grant  were 
afterwards  conferred  by  the  state  on  the 
Wisconsin'  Central  Railroad  Company  by  va- 
rious acts.  F.  ft  L.  Laws  1868,  cc.  314,  362; 
Id.  1869,  c.  257;  Id.  1871,  c.  27.  It  appeared 
by  the  evidence  that  the  line  of  railway  of 
the  Wisconsin  Central  Company  was  con- 
structed through  this  very  section  (15)  with- 
in the  time  limited  by  the  grant;  that  a  map 
of  the  location  of  the  railroad  was  filed  in 
the  United  States  land  office  at  Ashland  in 
Tan  nary,  1870,  by  which  it  appears  that  the 
line  of  road  roos  through  said  section;  that 
on  July  2,  1887,  the  Wisconsin  Central  Com- 
pany filed  in  said  land  afBtx  at  Ashland  a 
selection  of  lands  claimed  by  it  under  said 
grant,  which  list  Includes  section  16  In  ques- 
tion. It  is  a  familiar  principle  that  a  grant 
of  land  by  congress,  such  as  the  grant  in 
qnestlon.  Is  a  grant  of  lands  In  prsesenti,  and 
confers  a  present  title.  This  title  is  imper- 
fect, until  the  road  Is  located,  and  the  exact 
sections  are  identified;  but,  when  this  takes 
place,  the  title  attaches  as  of  the  date  of  the 
grant.  Wisconsin  Cent  R.  Co.  v.  Price  Co., 
133  TI.  8.  496,  10  Sup.  Ct  341;  Railway  Co. 
▼.  Forsythe,  159  U.  S.  46,  15  Sup.  Ot  1020. 
Therefore  it  appears  that  the  United  States 
luul  no  title  to  the  land  in  question  at  the 


date  of  the  patent  to  the  plaintiff.  Conse- 
quently the  plaintlfl  shoxdd  not  have  recov- 
ered. It  was  shown  by  the  evidoice  that  tlie 
land  in  question  was  deeded  by  the  Wiscon- 
sin Central  Railroad  Company  to  the  plaintiff 
by  deed  dated  September  19,  1886,  but  that 
said  deed  contained  a  reservation  of  all  pine 
timber  growing  or  to  grow  upon  said  land, 
with  the  right  to  enter,  cut  and  remove  the 
same  therefrom.  It  would  seem  that  under 
this  deed,  the  plaintiff  would  be  entlUed  to 
recover  for  the  cord  wood  and  pulp,  as  they 
are  not  within  the  terms  of  the  reservation; 
but,  as  there  is  no  separate  finding  as  to 
their  value,  we  cannot  direct  Judgment 
Judgment  reversed,  and  action  remanded  for 
a  new  triaL 


EKINHART  v.  FTRB  ABSrif  OF 

PHILADELPHIA. 

(Supreme  Ooort  of  Wisconsin.     May  22,  1886.) 

Appealable  Ordss. 

An  order  of  the  circuit  court  datying  a 

motion  to  dismisB  an  appeal  thereto  la  not  ap 

pealable,  aa  it  does  not  ''determine  the  action," 

or  "prevent  a  jndgmrat  from  wliieh  an  appeal 

might  be  taken."     Rev.  St  {  8060,  Bubd.  1.  aa 

amended  by  Laws  1885,  c.  212. 

Appeal  from  circuit  court,  Lincoln  cotmty; 
Charles  V.  Bardeen.  Judge. 

Action  by  D.  B.  Relnhart  against  the  Fire 
Association  of  Philadelphia.  From  an  order, 
plaintiff  apneals.    Dismissed. 

Tlie  appellant  obtained  Judgment  against 
the  respondent  in  the  municipal  court  of 
Lincoln  county,  June  23, 1894,  for  $454.10  and 
costs.  On  the  2d  of  July  following  a  notice 
and  affidavit  for  appeal  were  received  by  the 
municipal  Judge  by  mail,  but  no  costs  were 
then  paid.  On  the  20th  day  of  the  same 
month  the  fees  of  the  court  and  the  state  tax 
and  clerk's  costs  woe  paid,  and  on  the  7th 
of  August  following  the  municipal  Judge 
made  his  return  to  the  circuit  court  of  Lincoln 
county.  Thereupon  the  appellant  moved  to 
dismiss,  on  the  ground  that  no  appeal  was 
ever  taken  which  gave-  the  circuit  court  Ju- 
risdiction, and  assigned  various  alleged  ir- 
regularities on  the  appeal  which  it  is  unnec- 
essary to  state.  From  an  order  denying  the 
motion  to  dlsmlas,  the  plaintiff  appealed. 

John  Van  Hecke  and  H.  a  Hetzell,  for  ap- 
pellant Kueffner,  Fannfleroy  &  Searles,  Cur- 
tis &  Reld,  and  James  B.  Trask,  for  respond- 
ent 

WINSLOW,  J.  This  appeal  must  be  dis- 
missed, because  the  order  appealed  from  la 
not  an  appealable  order.  Although  It  may  l)e 
said  to  affect  a  substantial  right  It  does  not 
"determine  the  action,"  or  "prevent  a  Judg- 
ment from  wlUch  an  appeal  might  be  tak- 
en," and  hence  does  not  otHue  within  subdi- 
vision 1  of  section  3069,  Rev.  St,  as  amended 
by  chapter  212,  Laws  1895.  Appeal  dismiss- 
ed. 
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PBNNISON  ».  CHICAGO,  M.  A  ST.  P, 
RY.  CO. 
(Supreme  Court  of  Wisconsin.     Mar  22,  1896.) 
Railroads — Consolidatios — Prior  Torts  —  Lia- 
bilitt — complaikt. 
A  complaint  agaiost  a  ra^road  company, 
alleging  that  defendant  acquired  by  purchase 
and  assignment  all  the  property  and  franchises 
of  another  road,  is  insufficient  to  charge  defend- 
ant with  liability  for  a  tort  committed  by  such 
other  road  prior  to  the  pnrdiase  and  assign- 
ment, since  it  fails  to  show  a  consolidation  ot 
defendant  with  such  other  road,   under  Rev. 
St  §§  1833  or  1788,  or  otherwise,  m  which  case 
alone  defendant  would  be  liable. 

Appeal  from  rfrcnlt  court.  Brown  coonty; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Edward  M.  Pennlson  against  tbe 
Chicago,  Mllwankee  &  St  Paul  Railway  Com- 
pany.  E*rom  an  order  overruling  its  demurrer 
to  ttw  complaint,  defendant  appeals.  Re- 
yersed. 

This  is  an  action  to  recover  damages  against 
the  defendant  company  for  personal  injuries 
sustained  by  the  plalnUfT,  May  24, 1890,  whUe 
in  the  «nploy  ot  the  Milwaukee  &  Northern 
Railroad  Company  as  a  bi&keman  oa  Its  road, 
and  caused,  as  It  Is  alleged,  by  the  negligence 
of  the  latter  company.  The  gronnd  relied  on 
to  charge  the  defendant  company  for  tbe 
tort  or  wrong  of  the  Milwaukee  &  Northern 
Railroad  Company  is  that  the  defendant  com- 
pany afterwards  "purchased,  and  had  assign- 
ed to  itself,  tbe  railroad,  franchises,  immuni- 
ties, stocks,  bonds,  and  all  property  and 
appurtenances  of  the  said  Milwaukee  &  North- 
ern Railroad  Company,  and  has  thereby  be- 
come subject  to  all  the  liabilities  of  said  com- 
pany." The  defendant  demurred  to  the  com- 
plaint on  the  gTotmd  tbat  It  did  not  state 
facts  sufficient  to  conatitate  a  cause  of  action, 
and  from  an  order  overruling  sacb  demurrer 
the  defendant  appealed. 

Oreene,  Troman  &  Falrchild  and  J.  R. 
North,  for  appellant  Sheridan  &  Bvans,  for 
respondent 

PINNBT,  J.  (after  stating  the  facts).  Tbe 
allegattons  ot  tbe  complaint  do  not  show  a 
consolidation  of  the  Milwaukee  &  Northern 
Railroad  Company  with  the  corporation  de- 
fendant, under  Rev.  St  H  1833  or  1788,  or  oth- 
erwise, so  as  to  Impose  on  the  latter  the  lia- 
bilities of  the  former  company.  Cases  dted 
declaring  and  lllnstiatlng  the  effect  of  con- 
solldatlcm  in  respect  to  tbe  debts  and  lia- 
bilities of  the  companies  of  which  the  con- 
solidated company  is  composed  are  not  mate- 
rial to  the  present  Inqolry.  Tbe  complaint 
shows  simply  tbat  what  Is  caUed  in  some  of 
the  books  a  "succession"  has  taken  iriace,  and 
that  the  pcoiterty  and  franchisee  of  a  corpora' 
tlon  have  been  purchased  at  private  sale, 
which  differs  from  a  consolidation  in  this  re- 
q>ect:  that  the  purchaser  tbas  acqnirlng  the 
property  and  franchises  of  the  selling  cor- 
poration does  not  become  responsible  tor  Its 
liabilities  already  accrued.    This  is  quite  weU 


settled,  and  we  have  not  been  referred  to  any 
well-considered  case  to  the  contrary.  TayL 
0>rp.  }  415;  Wright  v.  Railway  Co.,  ^  Wis. 
46;  Vilas  v.  Railway  Co.,  17  Wis.  BOS;  Gil- 
man  V.  Railroad  0>.,  37  Wis.  319;  Neff  v. 
Boom  Co.,  60  Wis.  585,  7  N.  W.  563;  City  of 
Menasha  v.  MUwaakee  &  N.  B.  Co.,  B2  Wis. 
414,  9  N.  W.  396.  In  Wright  v.  Ballway  Co., 
supra,  the  allegationa  relied  on  to  charge  the 
defendant  company  were.  In  substance,  the 
same  as  in  the  present  case,  and  extended 
there,  as  here,  to  a  sale  of  the  frsnchlaes;  bat 
it  waa  held  that  this  averment  riiotild  be  In- 
terpreted as  extending  only  to  tbe  franchise 
of  operating  the  road  sold,  and  Paine,  J., 
states  tersely  that  "the  distinction  between 
the  franchise  of  constructing  and  opemtlns  a 
railroad,  and  the  franchise  of  being  a 
tlon,  and  of  contracting,  suing,  and  being  i 
as  such.  Is  well  established,"  and  that  upon 
such  allegations  It  was  only  the  former  that 
passed  to  the  purchaser.  In  the  absence  of  a 
contract,  or  of  a  statute  imposing  the  liability 
c(»tended  for.  It  doea  not  exist  Hoard  v. 
Railway  Co.,  123  U.  S.  222,  8  Sup.  Ot.  74; 
RaUway  Co.  v.  Miller,  U4  U.  &  170,  5  Sop. 
Ct  813;  Cook  v.  Raibroad  Co.,  48  Mich.  349,  5 
N.  W.  390;  RaUway  Ck>.  y.  Griffin.  92  Ind. 
487,  492;  Pennsylvania  Transp.  Co. 'a  Appeal, 
101  Pa.  St  576;  Hammond  v.  Railway  On., 
16  S.  a  10.  The  Milwaukee  &  Northecn 
Railroad  Company,  so  far  as  the  allegatiaas 
of  the  complaint  show.  Is  a  still  prinHiig  eor- 
ponatlon,  and  has  ;»«sumptly^  recdved  a 
proper  consideration  for  the  sale  of  Its  prop- 
erty. This  is  not  an  action  to  assail  tbe  valid- 
ity of  the  transf »  of  the  property,  but  la  a 
legal  action  to  recover  against  tbe  dtfendlant, 
the  purchasing  company,  damages  for  the  pre- 
viously committed  tort  of  Ita  vendor.  The 
Milwaukee  &  Northern  Railroad  Company 
could  not,  by  any  act  of  Its  own  wlU,  trans- 
fer Its  franchise  to  be  a  corporation.  Sacb  a 
franchise  Is  not  the  subject  of  sale  and  trans- 
fer, unless  by  virtue  of  some  posltlye  statu- 
tory provision.  It  Is  entlrdy  distinct  ttoai  tbe 
franchises  of  the  eoritoratlon  to  cooBtract, 
operate  and  manage  Its  road.  1  Beach,  Oorpi 
{{  361,  362;  Memphis  &  L.  B.  Ca  y.  Onn'ra, 
112  U.  &  609,  019,  5  Sup.  Ct  299;  Com.  y. 
Smith,  10  Allen,  448,  466;  SneU  y.  CM7  of 
Chicago,  152  U.  S.  197,  14  Sup.  Ct  489.  Tbe 
remedy  of  the  plaintiff,  tf  any,  is  against  tbe 
Milwaukee  &  Northern  Railroad  Company. 
Upon  the  allegatlcms  of  the  complaint,  be  baa 
none  against  the  defendant  company.  Tlie 
order  appealed  from  la  reversed,  and  tbe 
cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 


PIBB  y.  ONBTOA  COUNTY. 
(Supreme  Court  of  Wisconsin.  May  22,  1896^) 
iKVALio  Tax  Bale  —  KicovssT  or  Hosibt  Paiis^ 
1.  Plaintiff's  tax  certificates  b«ng  invalid, 
and  It  therefore  being  the  duty  of  the  coanty 
board  to  order  repayment  of  the  amount  iMni 
for  them  when  she  sorrendeted  them  for  caa- 
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«elUitic»i  (Rev.  St  |  1184),  her  remedy  is  by 
presenting  lier  claim  to  ttie  county  board  (sec- 
tion 676),  and  by  appeal  (aectiana  682,  683)  on 
their  disallowing  it 

2.  A  tax  certificate  to  "inTalid,"  within  ReT. 
St.  §  11S4,  declaring  it  the  duty  of  the  county 
board,  in  case  of  an  invalid  tax  certificate,  to 
order  the  repayment  of  the  amount  paid  for  it 
on  surrender  thereof  for  cancellation,  not  mere- 
ly in  a  case  where  the  tax  sale  is  yoid  for  rea- 
sons affecting  the  ground  work  of  the  tax,  but 
also  in  case  of  irregularities  in  the  sale,  not- 
withstandinjf  that,  by  other  statutory  prori- 
Biona,  the  original  landowner  can  defeat  the  tax 
title,  for  irregnlarities  in  the  sale,  only  on  pay- 
ment of  the  money  which  the  certificate  cost 
with  a  Ugh  rate  of  interest 

Appeal  trom  circnlt  court,  Oneida  county; 
Charles  T.  Bardeen,  Judge. 

Proceeding  bjr  Kate  Pier  against  tbe  coun- 
ty of  Oneida.  Judgm^t  tor  plaintiff.  De- 
fendant appeals.   Aflbmed. 

The  plaintiff  purchased  of  the  defendant 
county  certain  tax  certificates  of  the  tax  sale 
of  1884  for  the  delinquent  taxes  of  1883.  In 
November,  1884,  she  filed  a  claim  with  the 
county  clerk  for  the  return  of  the  money 
paid  by  her  for  such  certificates,  on  the 
ground  that  the  certificates  were  invalid  by 
reason  of  irregularities  in  the  proceedings, 
which  irregularities  were  set  forth  at  length. 
The  claim  was  disallowed  by  the  county 
board,  and  the  plaintiff  appealed.  Upon  the 
trial  In  the  circuit  court,  the  certificates 
were  brought  into  court,  and  It  appeared  (1) 
that  the  delinquent  tax  returns  made  by  the 
town  treasurers  were  not  signed;  (2)  that  no 
aiSdavlt  of  posting  the  notices  of  the  tax 
sale  was  made  and  filed  In  the  county  cleric's 
ofifice,  as  required  by  sections  1132  and  1141, 
'Rev.  St;  (3)  that  no  statement  containing  a 
description  of  the  lands  sold,  as  required  by 
section  1141,  Rev.  St,  was  deposited  in  the 
office  of  the  county  clerk.  The  circuit  court 
after  finding  these  facts,  among  others,  con- 
cluded that  the  tax  certificates  were  thereby 
Told,  and  that  the  plaintiff  was  entitled  to 
recover  the  amount  paid  by  her  for  the  cer- 
tificates, with  interest;  and  from  Judgment 
in  accordance  with  the  findings  the  defend- 
ant has  appealed. 

Lerl  J.  Billings,  for  appellant  Harriet  H. 
Pier,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
There  can  be  no  doubt  but  that  the  tax  cer- 
tificates which  the  plaintiff  held  were  in- 
valid on  account  of  the  irregularities  In  the 
tax-sale  proceedings  which  are  set  forth  in 
the  statement  ot  facts.  Ward  t.  Walters,  68 
Wis.  88,  22  N.  W.  844,  and  cases  cited.  The 
tax  certificates  being  invalid,  it  was  the 
duty  of  the  county  board,  under  the  statute, 
to  order  the  repayment  of  the  amount  paid 
for  them  by  the  plaintiff,  when  she  surren- 
dered them  for  cancellation.  Rev.  St  S  1184; 
Norton  v.  Supervisors,  13  Wis.  611.  The 
plaintlirs  claim  was  clearly  a  cause  of  ac- 
tion ni>on  which  the  only  r^ef  demandable 
was  a  Judgmmt  for  money.     Hence,  it  was 


a  claim  which  must  first  be  presented  to  the 
county  board  for  allowance,  as  was  done  by 
the  plaintiff  in  the  present  case.  Rev.  St 
8  676;  Wright  v.  Town  of  Merrimack,  52 
Wis.  466,  9  N.  W.  390.  Being  a  claim  which 
must  be  presented  to  the  county  board,  and 
the  board  having  disallowed  it,  the  plaintiff's 
only  remedy  was  by  appeal  from  the  disal- 
lowance.    Rev.  St  {f  682,  683. 

It  is  argued  that  the  word  "invalid,"  as 
used  In  section  1184,  Rev.  St,  should  be  con- 
strued as  meaning  a  tax  sale  which  is  void 
for  reasons  affecting  the  groundwork  of  the 
tax,  and  not  a  case  where  there  are  merely 
irregularities  in  the  sale.  In  support  of  this 
contention  it  is  truly  said  that,  in  cases  of 
mere  Irregularity,  like  the  present  the  holder 
of  the  certificate  is  amply  protected  from  all 
loss,  and  that  the  original  landowner  can 
only  defeat  the  tax  title  upon  payment  of  the 
mMiey  which  it  cost  with  a  high  rate  of  in- 
terest From  this  fact  It  Is  argued  that  the 
holder  of  the  certificate  ought  not  to  recover 
anything  of  the  county,  because  be  will,  in 
any  event  get  his  money  back.  The  conten- 
tion cannot  prevail  The  reason  of  the  re- 
fimding  of  the  mon^  by  the  county  is  that 
the  holder  of  the  certificate  contracts  for  a 
good  title  to  land,  and,  when  It  is  shown  that 
this  has  failed,  he  is  entitled  to  have  his 
money  reftmded.  He  has  not  received  what 
he  contracted  for.  The  provision  for  the 
return  by  the  county  of  moneys  paid  upon  in- 
valid tax  sales,  which  now  appears  as  sec- 
tion 11S4,  Rev.  St,  first  appeared  as  sections 
110,  111,  c.  15,  Rev.  St  1849,  and  reappeared 
as  sections  26,  27,  a  22,  of  the  Laws  of  1859. 
This  last-named  chapter  also  contained  am- 
ple provisions  requiring  the  original  owner, 
as  a  condition  of  relief  from  a  tax  sale  which 
was  invalid  on  account  of  mere  irregulari- 
ties, to  deposit  for  the  use  of  the  tax-title 
claimant  the  amount  paid  by  him  with  in- 
terest Section  38,  c.  22.  These  provisions 
have  existed  side  by  side  ever  since  that 
time,  with  changes  not  affecting  their  sub- 
stantial character,  and,  during  that  time,  the 
right  of  recovary  agrflnst  the  county  in  cases 
like  the  present  has  been  more  than  once 
upheld;  and  in  one  case  (Barden  v.  Suiter- 
visors,  38  Wis.  445)  the  very  argument  here 
made  by  the  appellant  was  strongly  urged 
and  overruled.    Judgment  a£9rmed. 


ATKINSON  T.  CHICAGO  &  N.  W.  RY.  CO. 
(Supreme  Court  of  Wisconsin.     May  22,  1886.) 

RULROADS  —  MOTIOt  Of    CLAIM    VOB    DaMAOS    BT 

FiBB — Mann  KB  or  Sebvice— Btidsscs 
or  Vall'b  or  Lahd. 

L  In  Laws  1893,  c  202,  requiring  a  notice 
in  writing  to  l)e  given  to  a  railway  company  of 
a  claim  for  damages  occasioned  by  fire  set  by 
a  locomotive,  within  one  year  after  the  event 
causing  such  damage,  the  provision  that  "such 
notice  may  be  given  in  the  manner  required  for 
the  service  of  summons  in  a  court  of  record"  is 
permissive  only,  and  a  delivery  of  the  notice  to 
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a  general  officer  of  the  corporation,  or  any  agent 
having  a  general  authori^  to  act  for  it  in  re- 
spect to  the  snbject-matter  to  which  the  notice 
relates,  is  sofiSdent. 

2.  Notice  of  a  claim  for  damage  occasioned 
by  fire  set  by  a  locomotiTe  must  be  serred  on  a 
railroad  company  within  one  year  from  the 
time  the  fire  ceased  burning  on  the  claimant's 
property. 

3.  On  an  issue  inToWing  the  question  of 
the  value  of  land,  testimony  as  to  ofFers  re- 
ceived fbr  the  land  is  incompetent. 

Appeal  from  circuit  court.  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  John  Atkinson  against  the  Chi- 
cago &  Northwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

This  was  an  action  to  recover  damages 
caused  by  the  alleged  negligence  of  the  de- 
fendant in  permitting  sparks  of  fire,  live 
coals,  and  cinders  to  escape  from  its  engines 
on  the  10th  and  18th  days  of  September, 
1883,  whereby  flie  was  communicated  to  the 
dry  and  combustible  grass,  leaves,  etc.,  on  Its 
right  of  way,  so  that  it  spread  and  extended 
to  the  plaintiff's  land,  adjacent  thereto,  and 
upon  and  over  which  it  continued  to  bnm 
for  several  weeks,  consuming  the  soil  there- 
of, and  the  grass,  bay,  fence,  etc.,  thereon, 
to  his  great  damage,  etc.;  and  it  was  alleged 
that,  on  the  28th  day  of  August,  1894,  the 
plaintiff  served  notice  In  writing  upon  the 
defendant,  setting  forth  his  damages,  the 
time  and  place  where  the  damage  occurred, 
and  that  he  claimed  satisfaction  of  the  de- 
fendant therefor.  Admitting  its  corporate 
existence,  the  defendant  denied  all  other  al- 
legations of  the  complaint  At  the  trial  evi- 
dence was  given  tending  to  support  the  alle- 
gations of  the  complaint  in  respect  to  the 
negligent  communication  of  fire  to  the  plain- 
tiff's premises  In  the  manner  and  at  the 
times  stated  in  the  complaint;  that  the  fire 
was  communicated  to  the  soil  of  the  plain- 
tiff's lands,  which  appear  to  have  been  low 
meadow  lands,  and,  to  some  extent,  of  a 
peatlike  character;  that  the  soil  over  several 
acres  was  burned  down  to  quite  a  depth,  and 
destroyed;  that  the  flre^pread  over  quite  an 
extent  of  country,  and  continued  burning  on 
the  plaintiff's  lands,  until,  as  the  evidence 
tended  to  show,  ten  days,  a  month,  or  six 
weeks  thereafter.  The  jury  viewed  the 
premises.  The  plaintiff  was  allowed,  against 
objection,  to  testify,  as  beartng  upon  the  ques- 
tion of  damage  to  his  lands,  that  he  bad  bad 
an  offer  of  $150  per  acre  for  a  part  of  it  Up- 
on the  subject  of  the  notice  given  to  the  de- 
fendant and  required  by  the  statute  (Laws 
1893,  c.  202),  to  enable  the  plaintiff  to  main- 
tain his  action,  the  evidence  tended  to  show 
that  the  section  foreman  gave  the  plaintiff 
blank  forms  to  fill  out  and  that  two  affida- 
vits were  made  out  and  signed  by  the  plain- 
tiff, August  27,  1891,  stating  the  time  and 
place  of  the  occurrence  of  the  fire,  and  that 
it  was  caused  by  sparks  from  the  engines  on 
defendant's  road,  and  communicated  to  lots 
B4  and  &5,  Ft  Howard  military  reservation. 


and  the  amount  of  damages;  that  the  direc- 
tion of  the  wind  and  how  the  fire  started 
were  stated,  and  the  number  of  acres  burned; 
that  there  were  two  such  affidavits  or  no- 
tices, one  for  each  lot  and  both  signed  by 
the  plaintiff;  and  that  he  delivered  them  at 
once  to  Maloney,  the  section  foreman,  who 
said  he  would  send  them  to  W.  B.  Linsley 
(who,  it  was  admitted,  was  superintendent 
of  the  Northern  Peninsular  DivlBlon  of  the 
defendant's  road,  along  whldi  the  lands  were 
located)  that  evening;  but  there  was  no  com- 
petent evidence  directly  tracing  them  any 
further.  Subsequently  Mr.  Plersol,  the  claim 
agent  of  the  defendant,  visited  the  plaindO. 
and  examined  the  premises,  and  be  had  with 
him  these  papers,  and,  as  the  plaintiff  testl- 
fled,  showed  them  to  him,  and  told  him  be 
got  them  in  the  general  office  of  Mr.  ELicb- 
ards,  the  general  claim  agent  and  tbat  this 
conversation  occurred  October  1,  ISM.  It 
appeared  that  Plersol  was  there  but  ooc^ 
and  he  testified  that  this  was  Oetolwr  27. 
1894;  but  two  witnesses  gave  evidence  tend- 
ing to  show  that  this  occurred  about  October 
Ist  Plersol  testifled  that  he  was  a  special 
claim  investigator,  acting  for  the  defendant 
under  Mr.  Richards,  the  head  of  the  claim 
department  There  was  no  evidence  to  show 
on  what  particular  date  these  papers  reached 
the  general  claim  department  or  whether 
they  reached  there  within  one  year  after  the 
happening  of  the  events  causing  such  dam- 
age, other  than  already  stated.  The  court 
left  it.  In  substance,  to  the  Jury  to  find 
"whether  the  statements  reached  the  hands 
of  the  general  claim  agent  of  the  defendant 
before  the  expiration  of  one  year  from  the 
time  said  fire  ceased  burning;''  and  charged 
the  jury  that  "if  Mr.  Plersol  had  those  pa- 
pers, got  them  from  the  claim  agenf  s  office, 
and  came  here  with  them  on  the  lat  of  Oc- 
tober, and  that  was  within  a  year  from  the 
time  this  fire  ceased  burning,  then  there 
would  be  tbat  testimony  before  you  which 
you  would  consider  and  determine  whether 
it  satisfies  you  that  these  papers  reached  the 
office  in  that  time."  The  Jury  found  a  spe- 
cial verdict  In  substance,  that  the  defend- 
ant negligently  set  the  fires  which  damaged 
the  plaintlfl'B  premises;  that  the  amount  of 
such  damage  was  $1,026.50;  that  the  state- 
ments, made  out  and  signed  by  the  plaintilf, 
and  handed  by  him  to  the  section  foreman, 
about  August  28,  1884,  contained  statements 
of  the  times  when  and  the  places  where  his 
said  lands  were  damaged  by  said  Ores,  and 
that  he  claimed  satisfaction  therefor  from 
the  defendant;  that  the  said  fires  contlnned 
burning  on  said  premises  after  September  21 
1893;  that  said  Plersol  visited  the  premlaei 
in  question  with  the  plaintiff  October  1, 
1894;  and  that  said  statements  reached  the 
hands  of  the  general  claim  agent  "before  the 
expiration  of  one  year  from  the  time  said 
fires  ceased  burning."  Judgment  was  given 
for  the  plaintiff  in  accordance  with  the  ver- 
dict from  which  the  defendant  appealed. 
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Wlnkl«r,  Flandera,  Smtth,  Bottnm  &  Vtlas 
and  W.  K.  Gibson,  for  appellant  Sheridan 
ft  Kvans,  for  respondent 

PINNEY,  J.  (after  stating  tbe  facts).  1.  It 
!a  proylded,  by  chapter  202,  Laws  1893,  that 
"no  action  against  any  railroad  or  railway 
corporation  for  damages  to  property  occasion- 
ed by  fire  set  from  a  locomotive,  or  for  stock 
killed  or  Injured  by  such  corporation,  shall 
be  maintained,  onlcss,  within  one  year  after 
the  happening  of  the  erent  causing  such  dam- 
age, notice  In  writing  signed  by  the  party 
owning  such  property  or  stock,  his  agent  or 
attorney,  shall  be  given  to  such  corporation 
against  which  damage  is  claimed,  stating  the 
time  and  place  where  such  damage  occurred, 
and  that  satisfaction  therefor  Is  claimed  of 
such  corporation.  Such  notice  may  be  given 
In  the  maimer  required  for  the  service  of 
summons  in  courts  of  record."  The  statute 
for  service  of  summons  In  courts  of  record 
on  railroad  corporations  provides  that  it  may 
be  by  delivering  a  copy  thereof.  In  the  case 
of  a  railroad  whose  general  office  is  within 
this  state,  to  the  president,  secretary,  super- 
intendent general  manager,  or  general  soliei- 
or  thereof,  if  either  shall  reside  and  be  with- 
in the  county  in  which  such  action  is  brought; 
and,  in  case  neither  of  the  officers  named  re- 
side and  be  in  such  county,  then  to  any  sta- 
tion, freight,  or  ticket  agent  thereof  who  shall 
reside  and  be  within  such  county;  if  against 
a  railroad  corporation  whose  general  office  is, 
or  all  whose  aforesaid  officers  ifUiall  reside  or 
be,  without  the  state,  to  any  station,  freight, 
ticket,  or  other  agent  thereof  within  the  state. 
Rev.  St  §  2637.  The  substance  of  die  provi- 
sion Is  that  the  prescribed  notice  "shall  be 
given  to  such  corporation."  It  may,  no  doubt, 
be  properly  delivered  to  a  general  officer  of 
such  corporation,  or  any  agent  thereof  having 
a  general  authority  to  act  for  the  corporation 
in  respect  to  the  subject-matter  to  which  It 
relates.  Compliance  with  the  common-law 
rule  as  to  the  party  to  whom  notice  may  be 
given  is  clearly  sufficient.  For  all  the  pur- 
poses of  the  business  to  which  the  general 
agency  applies,  the  agent  having  a  general 
authority  to  act  for  the  corporation  in  respect 
to  such  part,  branch,  or  department  of  its 
business  is,  pro  hac  vice,  the  corporation  it- 
self. Accordingly,  notice  to  such  an  agent,  in 
relation  to  transactions  within  the  scope  of 
bis  agency,  is  notice  to  the  principal,  although 
the  principal  be  a  corporation.  1  Beach,  Prlv. 
Corp.  I  183.  The  rule  applies  equally  to  a 
corporation  as  to  a  natural  person.  Ang.  & 
A.  Corp.  305.  The  statute  is  mandatory  that 
the  prescribed  notice  shall  be  given  to  the 
corporation,  but  the  provision  that  it  may  be 
given  in  the  manner  required  for  the  service 
of  summons  in  courts  of  record  is  permissive, 
in  order  to  enable  the  party  the  more  readily 
to  give  the  notice  to  any  railroad  or  railway 
corporation  whose  general  officers  or  general 
agents  may  reside  at  a  considerable  distance 
or  without  the  state.  In  cases  arising  under 
v.67N.w.no.6— 45 


section  1339,  Bev.  St,  concerning  actions  for 
injuries  received  on  highways,  the  require- 
ment is,  not  that  the  notice  shall  be  given  to 
the  county,  town,  city,  or  village,  but  it  is 
required  that  it  shall  be  glj&i  "to  the  clerk 
of  the  county,  a  supervisor  of  the  town,  one 
of  the  trustees  of  the  village,  or  mayor,  or 
city  clerk  of  the  dty  against  which  damages 
are  claimed."  Legal  notice,  by  force  of  the 
statute,  cannot  be  given  In  such  cases  to  any 
other  officer  or  person;  but  here  it  is  only 
required  that  such  notice  may  be  given  to  the 
cori>oratlon  in  tlie  manner  required  for  the 
service  of  summons  in  courts  of  record.  The 
statute  is  that  the  notice  may,  not  tliat  it 
shall,  be  so  given.  The  Instructions  of  the  cir- 
cuit court  on  the  subject  of  giving  notice 
were  substantially  correct,  although  the  evi- 
dence on  the  question  as  to  when  the  Are 
ceased  burning  on  the  plaintiff's  lands,  so  as 
to  fix  the  time  within  which  notice  was  re- 
quired to  be  given,  as  well  as  the  time  when 
Piersol  was  on  the  premises,  is  not  entirely 
clear  or  satisfactory.  Still,  these  were  mat- 
ters for  the  determination  of  the  Jury.  There 
Is  no  finding  to  show  when  the  fires  ceased 
burning  on  the  plaintiff's  lands,  so  as  to  show 
when  the  event  causing  such  damage  could  be 
said  to  have  happened,  in  order  to  determine 
the  sufficiency  of  the  notice  in  point  of  time. 
If,  however,  the  notices  were  received  at  the 
general  claim  office,  by  the  general  claim 
agent,  within  a  year  after  the  fires  ceased 
burning  on  the  plaintiiTs  land,  as  the  Jury 
have  found,  substantially,  that  would  be  suf- 
ficient. 

2.  The  evidence  as  to  what  the  plalntifF  had 
been  previously  offered  for  his  lands,  so  in- 
jured, or  of  any  part  of  them,  per  acre,  was 
not  competent  on  the  question  of  damages. 
Evidence  of  actual  bona  fide  sales  of  like 
lands  similarly  situated  might  be  properly  re- 
ceived, especially  on  cross-examination,  but 
not  mere  oCCers,  even  for  the  Identical  lands. 
Watson  V.  Railway  Co.,  57  Wis.  332,  350,  Sul, 
15  N.  W.  468;  Transfer  Co.  v.  Gluek,  45  Minn. 
463,  48  N.  W.  1»1.  The  evidence  thus  receiv- 
ed was  presumptively  preJudiciaL  The  ques- 
tion of  damages  was  much  controverted,  and 
we  cannot  say,  from  the  entire  case,  that  it  is 
n^sonably  clear  that  the  verdict  was  not  af- 
fected by  this  evidence.  For  this  reason  there 
must  be  a  new  trial.  The  Judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 


SMITH  V.  SCOTT  et  at 
(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

APPSALABI.B  OROBBS. 

Since  appeals  from  orders  made  In  ac- 
tions in  the  circuit  court  can  be  taken  only  in 
cases  specified  by  Rct.  St.  {  3068,  aa  amended 
by  LawB  1805,  c.  212,  the  supreme  court  has 
no  jurisdiction  of  an  appeal  from  an  order 
denying  a  motion  supported  by  affidavits,  to 
make  certain  other  persons  parties  to  the  ac- 
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tlon,  Btich  order  not  being  specified  in  tlie  stat- 
ute. 

Appeal  from  eircalt  court,  Lincoln  county; 
Charles  V.  Bardeen,  Judge. 

Action  by  O.  B.  Smitb  against  Walter  A. 
Scott  and  others.  From  a  Judgment  deny- 
ing a  motion  by  defendants  to  make  Frank 
Smith  and  Frederick  Smith  parties  to  the  ac- 
tion, defendants  appeal.    Dismissed. 

The  plalntifT  claimed  to  be  the  equitable 
owner  of  certain  pine  lands,  the  legal  tide  to 
which  was  in  the  defendants,  and  brought  his 
action  to  compel  a  conveyance  to  bim  of  said 
lands  in  pursuance  of  a  written  agreement, 
and  to  set  aside  certain  tax  deeds  obtained 
on  said  lands,  and  for  other  relief.  The  de- 
fendants, having  answered,  moved,  on  affi- 
davits for  that  purpose,  that  Frank  Smith  and 
Frederick  Smith  be  made  parties  to  the  ac- 
tion on  the  groimd  that  they  were  necessary 
parties  to  the  action,  and  that  a  complete  de- 
termination of  the  controversy  could  not  be 
had  without  their  presence.  Coimter  affida- 
vits were  filed,  and  the  court  made  an  order 
denying  the  motion,  from  which  the  defend- 
ants appealed. 

Curtis  &  Reld  and  Gardner  &  Oaynor,  for 
appellants.  N.  O.  Hetzel  and  Brown  &  Pradt, 
for  respondent 

PINNEY,  J.  (after  stating  the  facts).  Ap- 
peals from  orders  made  in  actions  in  the  cir- 
cuit coart  can  be  taken  only  In  cases  specified 
by  chapter  212,  Laws  1895,  amendatory  of 
secUon  3068,  Rev.  St.  The  order  in  this  case 
is  not  within  the  category  of  orders  specified 
in  the  act  If  the  order  is  reviewable,  It 
can  be  reviewed  only  on  appeal  from  a  final 
judgment  under  section  3070,  Rev.  St  For 
this  reason  this  court  has  no  Jurisdiction,  and 
the  appeal  must  be  dismissed.  The  appeal  Is 
dismissed,  with  costs. 


FRENCH  V.  STATE. 
(Supreme  Court  of  Wisconsin.     May  22,  1896.) 
Homicide— Cbakoe  of  Vbmoc — Insanitt— Trial 

or  ISSL'B — EviDBKOE — DSLIBinM  Tbsmbss. 

1.  Under  Sanb.  &  B.  Ann.  St  i  4680,  pro- 
viding for  application  by  petition,,  in  a  criminal 
case,  for  a  change  of  venue,  and  section  4086a, 
providing  that  where  a  change  of  venue  is  ap- 
plied for  on  account  of  the  prejudice  of  -  the 
judge,  the  court  may,  in  lieu  of  awarding  a 
change  of  venue,  make  a  request  of  the  judge 
in  an  adjoining  circuit  to  bold  the  court  where 
the  case  is  pending,  and  try  the  same,  defend- 
ant cannot  couple  nis  application  for  a  change 
of  venue  with  a  condition  that  the  case  be  not 
sent  out  of  the  county,  but  that  another  judge 
be  called  in  to  try  it 

2.  Rev.  St.  i  4700,  providing  for  an  in- 
quisition where  there  is  a  probability  that  the 
accused  is,  at  the  time  of  his  trial,  insane,  ana 
thereby  incapacitated  to  act  for  himself,  to  de- 
termine whether  be  is  so  insane,  which  is  In  af- 
firmance of  a  power  of  the  court  at  common 
law,  is  in  aid  of,  and  not  in  derogation  of.  Const. 
art.  1,  §  7,  securing  to  accused  a  fair  and  im- 
partial trial,  the  result  of  the  inquisition  Jiav- 
ing  no  legal  effect  on  the  main  issue. 


3.  tTnder  Rev.  St  |  4007,  as  amended  by 
Laws  1883,  c.  164,  providing  that  when  the 
jury  disagree  on  the  trial  of  the  special  issue  of 
accused's  insanity  at  the  time  of  the  commis- 
sion of  the  allezed  ofitense,  the  court  shall 
forthwith  order  the  trial  on  the  issue  of  not 
guilty  to  proceed,  and  the  question  of  insanity 
involved  in  such  special  plea  "shall  be  trieU 
aad  determined  by  the  jury  with  the  plea,  of 
not  guilty,"  defendant  cannot  have  a  second 
trial  on  the  special  issue,  there  having  been  a 
disagreement  on  the  first 

4.  The  juij  having  disagreed  on  the  special 
issue  of  Insanity,  defendant  cannot  obtain  the 
affirmative  of  the  issue  of  bis  sanity  or  insanity, 
and  the  right  to  open  and  dose,  by  admittiDg 
the  homicide,  and  alleging  in  defense  his  insan- 
ity at  the  time  thereof. 

5.  Exclusion  of  evidence'  of  defendant's 
acts,  conduct,  and  declarations  subsequent  to 
the  fourth  day  after  the  homicide,  showing  the 
continuance  of  his  condition  the  same  as  imme- 
diately before  the  homicide,  offered  on  the 
question  of  his  insanity  at  the  time  of  the  kill- 
ing, is  error,  especially  where  it  was  claimed  by 
the  prosecution  that  his  condition  at  the  time 
of  the  killing  was  the  result  of  protracted  and 
excessive  intoxication,  producing  a  fit  of  drunk- 
en excitement  and  fury. 

6.  In  a  homicide  case  it  is  error  to  admit 
testimony  that  a  man  suffering  from  delirium 
tremens  has  no  more  control  over  his  actions  in 
that  respect  than  a  man  suffering  from  delirium 
produced  from  any  other  cause,  but  still  he  ia 
sane;  as,  while  drunkenness  is  no  excuse,  de- 
lirium tremens  caused  by  drunkenness  may  be 
an  excuse,  if  it  produces  such  a  state  of  mind 
as  would,  if  otnerwiBe  produced,  relieve  the 
person  from  resiransibility. 

Appeal  from  drcnit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

William  G.  French  was  convicted  of  mur- 
der, and  brings  error.    Reversed. 

A  former  conviction  of  the  pUiIntUf  In  er- 
ror for  the  murder  of  Gavin  M.  Steele  was 
reversed,  and  a  new  trial  granted.  85  Wis. 
400,  55  N.  W.  666.  The  case  came  on  for 
another  trial,  when  an  affidavit  of  the  de- 
fendant was  filed  that  the  circuit  Judge  was 
prejudiced,  and  a  motion  was  made  for  a 
change  of  venue  to  Chippewa  county,  which 
was  granted,  but  the  order  was  subsequently 
vacated  by  consent.  The  court  required  the 
defendant  to  elect  whether  he  would  with- 
draw the  affidavit  of  prejudice  which  had 
been  filed,  or  whether  he  would  move  there- 
on for  a  change  of  venue.  The  defendant's 
counsel  then  withdrew  the  affidavit,  with- 
out prejudice  to  his  right  to  file  another  be- 
fore the  trial  commenced.  Subsequently  the 
defendant  moved  to  rcfile  the  affidavit  and 
renewed  the  motion  for  a  change  of  veiine, 
on  condition  that  the  court  should  not  send 
the  case  out  of  the  county,  and  that  nnloss 
the  court  called  in  another  Judge  to  try  the 
case  the  defendant  withdrew  hla  afflclTvit 
and  motion.  The  court  held  that  the  motion 
must  be  made  in  the  usual  form,  and  uncon- 
ditionally, and  overruled  the  motion  as  thus 
made.  The  district  attorney  filed  an  Infor- 
mation that  there  was  a  probability  that  the 
defendant  was  then  insane,  and  suggesting 
that  an  Inquisition  be  made,  as  to  his  sanity. 
The  defendant's  counsel  objected  on  the 
ground  that  the  defense  of  Insanity  would  be 
made,  and  that  section  4700,  Rev.  St,  pro- 
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riding  for  sncta  inquisition,  was  In  conflict 
•vrlth  section  7,  art.  1,  Const.  Wis.,  and  void, 
and  demanded  that  the  trial  proceed  on  the 
issnes  already  formed.  The  objections  and 
demand  were  overruled.  The  Jnry,  upon  BUch 
Inquisition,  found  the  defendant  sane  enough 
at  that  time  to  stand  his  trial.  ▲  special 
plea  of  insanity  at  the  time  of  the  commis- 
sion of  the  alleged  offense  -was  Interposed, 
upon  which  issue  was  taken.  The  defend- 
ant Med  his  afHdavlt  alleging  tha^t  W.  F. 
Shea,  proposed  as  assistant  prosecutor,  for 
rarious  reasons,  was  not  a  proper  person  to 
act  as  such,  and  considerable  evidence  was 
adduced  upon  this  point  The  court  hdd 
that  he  was  not  retained  by  any  private  per- 
son In  this  case,  or  any  other  founded  on  the 
same  facts,  and,  as  be  was  otherwise  com- 
petent, overruled  the  objections.  A  trial  was 
then  had  upon  the  issue  of  Insanity,  and  the 
jury  failed  to  agree,  and  were  discharged. 
Another  Jury  was  then  impaneled  to  try  the 
defendant  on  the  general  plea  of  not  guilty, 
and  the  question  of  the  defendant's  sanity, 
as  invrfved  therein,  as  required  by  the  stat- 
ute (Sanb.  &  B.  Ann.  St.  }  4697).  The  de- 
fendant's counsel  asked  that  the  court  pro- 
ceed to  another  trial  on  the  special  plea,  but 
this  request  was  denied.  The  defendant's 
counsel  then  moved  to  admit  the  homicide, 
and  to  allege  in  defense  that  the  defendant 
was  insane  at  the  time,  but  upon  the  ex- 
press condition  that  such  admission  should 
give  him  the  affirmative  of  the  case;  but  the 
district  attorney  refused  to  accept  the  prop- 
osition, and  the  court  held  that  the  state 
would  take  the  burden  of  proof,  and  proceed 
In  the  usual  way. 

The  circumstances  of  the  killing,  which 
took  place  March  5,  1891,  In  the  drug  store 
of  the  deceased,  as  shown  on  the  "part  of  the 
state,  were,  that  French  came  in,  and  made 
a  demand  of  Steele  for  some  money  the  lat- 
ter had  for  safe-keeping,  which  be  repeated; 
Steele  asking  Mrs.  French,  who  was  pres- 
ent. If  he  should  give  French  the  money. 
She  said.  "No,  no.  Will;   you  don't  need  it." 

French  said  to  Steele,  "Q d  d n  you!    I 

will  make  you  give  it  to  me."  Steele  said, 
"You  know  that  you  can't  make  me  give  It 
to  you."    French  then  drew  a  revolver  from 

bis  pocket,  and  said,  "Steele,  G d  d n 

you!  die!"  and  shot  him.  He  shot  at  Steele 
three  times.  They  were  face  to  face,  about 
8  or  10  feet  apart.  Steele  died  almost  in- 
stantly. About  a  minute  after,  French  came 
and  looked  at  him,  and  said  "Poor  Gavin! 
The  best  friend  I  or  my  family  ever  had!" 
Others  testified  to  the  same  statement. 
There  were  several  witnesses  to  the  killing. 
Two  testified  that  French  said,  after  the 
shooting,  "He  has  always  been  a  traitor  in 
our  family."  The  witnesses  said  that  French 
seemed  excited,  angry;  some  of  them,  that 
they  thought  he  was  under  the  influence  of 
liquor,— his  eyes  looked  bright,  inflamed. 
They  all  thought  him  sane,  from  what  they 
knew  and  saw  of  him.    The  evidence  tended 


to  show  that  French  had  been  given  to  ex- 
cessive drinking,  and  Steele  and  others  had 
put  up  powders  to  relieve  him;  that  he  in- 
sisted on  having  morphine  powders,  and  they 
gave  him  quinine  instead.  Dr.  Relnhart  tes- 
tified to  seeing  French  on  the  day  of  the 
homicide,  and  in  the  afternoon  at  the  jail; 
that,  up  to  the  time  of  the  homicide,  he  saw 
nothing  that  would  cause  him  to  believe  him 
Insane.  At  the  Jail  his  actions  were  not  those 
of  a  man  In  his  right  mind.  He  was  very 
much  excited  and  nervous;  wanted  bromide 
to  quiet  him.  He  went  on  talking  about  the 
trouble  In  a  rather  Incoherent  and  excitable 
manner.  He  said  he  was  right  in  the  mat- 
ter; that  God  had  directed  him.  Mentioned 
certain  little  Improprieties  that  were  going  on 
In  his  temily,  and  he  thought  Steele  was  as- 
sisting persons  to  carry  them  out  His  con- 
versation was  such  as  you  might  expect  from 
a  man  not  mentally  sound.  His  appearance 
and  actions  were  not  those  of  a  man  in  his 
right  senses,  but  there  was  an  excitement 
which  would  cover  up  the  ordinary  symp- 
toms of  insanity.  Very  considerable  evi- 
dence was  given  on  the  part  of  the  state,  by 
nonexperts,  tending  to  show  that  in  their 
opinion  the  defendant  was  sane  at  the  time 
previous  to  the  homicide  when  they  conversed 
with  him.  The  cashier  of  the  Northern  Na- 
tional Bank  testified  to  his  calling  on  him  on 
the  morning  in  question  to  get  a  loan  of 
money;  had  various  deals  with  him;  judged 
he  was  under  the  Influence  of  liquor,  but 
thought  he  was  sane.  Louise  Doucette  tes- 
tified: That  she  was  working  at  the  defend- 
ant's house  the  day  Steele  was  shot  That 
the  defendant  came  home  at  11  o'clock  in  the 
forenoon;,  wanted  a  cup  of  coffee;  said  he 
was  going  up  to  Steele's,  and  if  Steele  did 
not  give  him  his  money  he  would  shoot  him. 
Steele  was  taking  his  meals  at  defendant's 
house  at  the  time.  A  Mr.  Duket  had  been 
boarding  there  up  to  within  about  three 
weeks.  That  the  defendant  had  been  often 
under  the  influence  of  liquor,  particularly 
Just  before  the  shooting.  On  cross-examina- 
tion she  testified  that  when  he  came  to  the 
house  that  day  he  looked  wild,  his  eyes  were 
glassy,  and  be  looked  pale,  and  was  trem- 
bling. He  said,  "The  devil  has  ahv.nys  been 
before  me,  and  now  he  has  got  to  get  behind 
me."  Two  days  before  he  said,  "Louise, 
things  have  been  getting  pretty  serious  at 
the  house  for  some  time,"  and  she  told 'him 
"Yes."  Asked  If  she  saw  Duket  stroke  Mrs. 
French's  face,  and  she  told  him  "Yes."  He 
talked  about  powders  being  put  In  his  coffee, 
that  made  him  sick.  This  was  before  he 
went  to  Marengo.  Two  hypothetical  ques- 
tions, of  considerable  length,  founded  on  the 
evidence  as  claimed  by  the  prosecution,  were 
propounded  to  an  expert  witness  of  exten- 
sive experience,  who  testified  that  he  did  not 
see  in  the  facts  embraced  in  them  any  evi- 
dence which  indicated  to  his  mind  that  the 
defendant  was  insane;  that  In  his  opinion 
the  defendant  was  sane. 
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On  th«  part  o^  the  defense,  considerable 
evidence  was  given  tending  to  show  Insanity 
on  the  part  of  the  defendant  before  and 
when  the  homicide  occurred.  One  Bea,  his 
brother-in-law,  testifled  that  he  came  to  his 
house  In  the  afternoon  (four  days  before  the 
homicide).  Was  very  much  excited,  and 
seemed  in  great  trouble.  He  burst  out  cry- 
ing, then  he  would  curse  a  while,  and  would 
pray  a  while.  Said  he  bad  great  trouble  in 
his  family;  there  were  parties  trying  to  ruin 
tils  home.  He  was  very  much  excited,  and 
looked  dangerous.  His  eyes  were  glassy 
looking,  and  he  trembled  and  seemed  very 
nervous.  He  said  Gavin  M.  Steele  and  Duket 
were  trying  to  ruin  his  home,  and  he  spoke 
incoherently.  The  burden  of  his  song  was 
that  Steele  and  Duket  were  trying  to  con- 
spire against  him,  to  ruin  his  home  and  fam- 
ily. Said  be  had  been  shot  at,  and  the  ball 
passed  over  his  shoulder,  when  he  was  on 
the  way  to  the  camp  at  Marengo.  He  re- 
mained at  the  honse  of  witness  during  the 
night,  and  until  8  or  9  o'clock  the  next  morn- 
ing. Saw  him  quite  often  during  the  night, 
and  there  was  no  change  in  bis  condition, 
the  strain  of  his  conversation  being  that 
Steele  and  Duket  were  trying  to  wreck  his 
home.  There  was  nothing  to  Indicate  that  he 
was  in  a  state  of  intoxication,  or  that  he  had 
t>een  drinking.  Thought  he  was  Insane,  but 
knew  he  had  been  periodically  addicted  to 
the  use  of  liquors  for  years.  He  did  not  un- 
dress, but  his  father  laid  down  on  the  bed 
beside  him,  and  bis  sister  also  stayed  with 
him.  Mrs.  Rea's  evidence  was  to  the  same 
effect,  and  that  the  defendant  said  Steele 
had  given  a  dirk  knife  to  Nugent  to  kill  him, 
and  bis  life  was  In  danger;  that  they  were 
conspiring  to  kill  him,  and  he  could  not  turn 
around  but  he  met  these  things  ta.qe  to  face; 
that  powders  had  been  given  by  his  wife,  or 
Steele,  to  curse  or  kill  him.  He  raved  all 
nlRht,— all  about  his  family  troubles,— his 
wife;  his  children  were  homeless,  and  Duket 
was  trying  to  take  his  place;  that  his  home 
was  wrecked  and  ruined,  and  his  peace  of 
mind  gone.  She  thought  he  was  insane.  He 
got  up  In  the  night  to  take  his  revolver  from 
her,  and  put  it  back  In  bis  coat  pocket,  and 
said,  "I^ave  it  alone,"  and  he  watched  It  all 
night,— kept  big  eye  on  it  He  got  up  a  sec- 
ond time  to  see  if  the  detectives  were  watch- 
ing his  bouse.  He  had  two  of  them  watching 
his  house.  He  said  he  had  hired  them  to 
watch  Duket,  and  see  that  he  did  not  enter 
bis  home.  The  defendant's  father  gave  sim- 
ilar evidence,  and  that  Duket  frequently 
went  to  see  Mrs.  French,  and  was  very  at- 
tentive to  her,  while  the  defendant  was  ab- 
sent at  bis  camp;  that  she  and  Duket  were 
sitting  up  from  2  to  4  o'clock  in  the  morn- 
ing; that  he  remonstrated  with  her,  but  to  no 
effect,  and  tried  to  get  Steele  to  assist  him, 
but  he  told  them,  "Sit  up  as  long  as  you  like, 
but  get  up  in  the  morning";  that  he  told  de- 
fendant about  it,  and  defendant  warned  Du- 
ket not  to  have  anything  to  do  or  say  to  h'M 


wife,  and  not  to  speak  to  ber  If  be  met  ber  ob 
the  street.  Duket  answered,  "Why  ask  me  to 
do  a  thing  I  can't  help  doing?"  Finally  de- 
fendant, in  February,  ordered  Duket  out  of 
his  bouse,  and  took  a  gun,  in  order  to  shoot 
him,  as  be  supposed,  but  witness  got  It  from 
him.  That  he  thought  the  defendant  insane. 
The  night  before  the  shooting  the  defendant 
slept  at  some  boarding  house.  In  the  morn- 
ing he  told  witness  that  he  was  going  to  de- 
mand that  money  of  Steele,  about  $500.  that 
he  had  turned  over  to  his  wife  for  safe-keep- 
ing. He  had  been  addicted  to  the  use  of 
liquors  for  years,  and  on  some  occasions 
drank  to  excess.  William  Seeger,  employed 
at  defendant's  lumber  camp,  and  who  came 
from  there  with  him,  March  Ist,  to  the  bouse 
of  Rea,  his  brother-in-law,  testified  to  the  ef- 
fect that  February  24th,  at  the  camp,  defend- 
ant desired  witness  to  arrest  parties  who 
bad,  he  said,  been  shooting  at  him,  and 
pointed  out  a  stump  as  one  who  bad  shot  at 
him.  His  eyes  looked  wild,  and  stack  out 
large,  and  he  was  very  blue  in  the  face. 
That  night,  after  he  had  laid  dovra,  he  Jump- 
ed up  and  went  to  the  window,  and  said  he 
could  see  the  one  who  was  going  to  shoot 
him.  It  was  only  a  tree.  He  required 
blankets  to  be  nailed  up  at  the  windows,  so 
no  one  could  look  throngh.  About  the  middle 
of  the  night,  heard  him  out  doors,  and  he 
came  in  pretty  near  frozen  to  death.  He  said 
there  was  a  conspiracy  to  use  blm  up  and  get 
rid  of  him;  that  Duket  and  Steele  were  in 
the  conspiracy.  He  went  out  of  the  camp 
that  morning,  and  returned  towards  evening. 
Ho  said:  "I  have  got  now  to  the  bottom  of 
all  my  troubles.  Steele  is  at  the  head  of 
everything."  He  looked  kind  of  qneer  and 
wild.  Went  with  him  to  Ashland,  March  1st, 
and  he  returned  to  camp  again.  The  day  be- 
fore the  shooting,  witness  and  one  Nugent 
went  with  him  to  Ashland.  Saw  him  at  11 
o'clock  the  next  day  at  the  Colby  House. 
He  was  to  return  to  the  camp  after  dinner. 
All  at  once  he  jumped  up  and  left  witness. 
His  eyes  looked  very  dim  and  wild,— blurred- 
like.  Witness  thought  him  insane.  Other 
witnesses  testified,  In  substance,  the  same  as 
to  what  occurred  at  the  camp.  One  Arm- 
strong testified  to  meeting  the  defendant  on 
the  sidewalk  on  the  morning  of  the  homicide. 
That  he  tapped  witness  on  the  shoulder,  and 
said,  "Ben,  they  .are  trying  to  do  me  up." 
That  he  had  quite  a  wild  look,  and,  from  the 
look  of  his  eyes,  be  did  not  care  to  remain  ia 
his  company.  That  they  walked  alons  a 
little  way,  and  he  asked  witness  to  take  .1 
drink  with  him,  and  witness  said  to  hiiu: 
"You  have  had  enough.  You  had  bettor  go 
on  down  home."  Thought  he  was  bordering 
on  delirium  tremens,  or  was  coming  out  of  ii. 
—something  of  the  kind.  Had  thought  many 
times  he  was  not  in  his  right  mind,  and  wad 
still  of  the  same  opinion.  Robert  Patriolc 
saw  defendant,  on  the  day  of  the  homlolde, 
between  10  and  half-past  11,  at  the  Colby 
House.   He  grabbed  witness  by  the  hand. 
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Mid  Bald,  'Vow  do  yon  do?"  He  was  a  little 
wild,  and  said:  "I  am  baring  trouble.  I 
opened  my  doors,  my  borne,  to  blm,  and 
made  a  friend  of  blm,  and  tbey  are  trying  to 
rob  me  ont  of  my  money  and  my  home." 
He  was  talking  a  little  loud;  turned  to  tbe 
left,  and  went  to  talking  to  his  father.  He 
looked  wild,  Us  eyes  were  bright  and  glassy, 
and  "I  saw  at  once  he  was  off  his  base  a 
little.  He  was  pale,  and  ttaluk  he  was 
Insane."  Several  other  witnesses  testified  to 
the  same  or  similar  declarations  and  conduct 
of  the  defendant  shortly  preceding  the  day  of 
the  shooting.  Robert  McDonald,  prison 
guard  at  the  Ashland  Jail,  testiaed  to  seeing 
the  defendant  the  first  day  he  was  brought 
tc  tbe  Jail;  that  be  looked  wild  and  excited, 
and  talked  and  raved  a  good  deal  about  his 
family  trials  and  troubles,  snakes  and  vlpprs, 
and  such  talk  as  that,— about  a  conspiracy  to 
lujnre  bis  home,  and  rob  him  of  his  wife  and 
property.  Spoke  of  it  as  If  it  had  b^n  going 
on  for  a  long  time.  Mentioned  Duket's  name 
In  it,  and  the  name  of  Mr.  Steele  In  tbe  con- 
spiracy. The  next  day  he  wanted  to  go  down 
town,  and  persisted  In  it  He  was  excited, 
wild,  kind  of  crazy,  sometimes.  Sometimes 
he  was  quite  sensible.  On  the  following  day 
there  were  some  spells  that  be  seemed  to  be 
sane.  When  something  was  said  in  regard  to 
bis  troubles  or  family  affairs,  he  seemed  to 
become  Insane.  On  tbe  fourth  day  there  was 
no  material  change,  as  compared  with  the 
third  day.  Defendant's  counsel  asked,  "How 
was  be  on  the  following  day?"  This  was  ob- 
jected to  as  Incompetent,  Irrelerant,  and  Im- 
material, and  too  remote  In  time.  Tbe  objec- 
tion was  sustained,  the  court  stating,  in  sub- 
stance, that  the  defendant's  counsel  would  be 
precluded  from  showing  his  condition  on  the 
fifth  day;  adding,  "I  am  willing  for  you  to 
show  his  appearance  about  that  time,  without 
there  Is  some  radical  change."  Witness  saw 
defendant  dally  from  the  time  he  was  com- 
mitted to  Jail,  March  6,  1891,  to  the  time  be 
was  taken  away  after  tbe  trial,  tbe  latter 
part  of  May,  or  the  early  part  of  June,  1801. 
He  was  asked  by  defendant's  counsel  to  de- 
scribe bis  api)earance  and  conduct  during 
that  period.  This  was  objected  to,  and  tbe 
objection  was  sustained.  Tbe  defendant's 
counsel  then  offered  to  prove  by  tbe  witness 
that  he  saw  tbe  defendant  daily  from  March 
6,  1891,  until  the  beginning  of  bis  trial,  in 
May  of  that  year,  and  from  then  until  be  was 
taken  to  the  state  prison,  about  tbe  middle 
of  June,  18D1;  that  tbe  appearance  and  con- 
duct of  the  defendant  during  all  that  time 
was  the  same  as  It  was  on  the  day  of  the 
bomlcide,  and  the  days  succeeding,  concerning 
which  tbe  witness  had  testified;  that  his  eyes 
bad  the  same  appearance,  and  his  conduct 
and  talk  were  of  the  same  character,  In  refer- 
€»nee  to  tbe  same  subject  Tbe  court  stated 
that  It  did  not  think  there  was  anything  in 
thiH.  new;  that  It  could  see  no  reason  why  It 
should  be  admitted,  as  it  was  merely  cumu- 
lative.  Clar^ice  Snyder,  the  president  of  tbe 


state  board  of  control,  testified  that  tbe  board 
meets  at  the  state  prison  four  times  a  year; 
that  be  saw  the  defendant  a  number  of  times 
between  July  1,  1891,  and  June,  1893,  and  he 
appeared  before  tbe  board  at  times.  At  the 
suggestion  of  tbe  court,  and  with  the  assent 
of  the  district  attorney,  the  defendant's  coun- 
sel offered  to  prove  by  the  witness  that  the 
defendant  appeared  before  the  board  to  pre- 
sent to  It  reasons  why  be  should  be  given  bis 
liberty,  and  that  on  several  occasions  of  tbe 
kind  the  defendant  deported  himself  In  a  man- 
ner that  convinced  the  witness  that  be  was 
insane;  that  his  appearance,  the  brightness  of 
his  eyes,  the  pallor  of  his  face,  trembling  of 
his  person,  and  his  excitable  manner  and 
methods  of  presenting  his  case,  contributed 
to  that  belief;  that,  In  support  of  what  he 
termed  his  constitutional  rights,  he  presented 
a  Bible  and  a  Blue  Book  of  Wisconsin;  that 
one  occasion,  when  allowed  to  present  his 
case,  he  presented  a  disjointed  harangue,  and 
dlsctissed  his  belief  In  the  existence  of  a  con- 
spiracy, of  which  Steele  and  Duket  were  mem- 
bers, to  break  up  his  home  and  destroy  bis 
family;  that  he  became  so  violent  on  one  oc- 
casion. In  presenting  bis  case,  about  April  1, 
1893,  that  he  had  to  be  forcibly  carried  from 
the  presence  of  the  board  by  the  officers  of 
the  prison;  and  that,  at  tbe  times  mentioned, 
witness  believed  the  defendant  was  insane. 
Objection  being  made,  the  court  excluded  the 
offered  evidence.  The  defendant's  counsel 
made  the  same  offer,  somewhat  more  In  de- 
tail, to  prove  the  same  matters  by  Mr.  Jones, 
another  member  of  the  board,  and  also  by 
Mr.  Brown,  tbe  prison  chaplain.  These  offei-s 
were  also  rejected.  A  medical  expert  of  ex- 
tensive experience  testified.  In  answer  to  a 
lengthy  hyiwthetical  question,  that  be  should 
say  that  on  the  day  of  the  homicide  the  de- 
fendant was  insane.  The  defendant  was 
toxaxA  guilty  of  murder  in  the  second  degree, 
and,  having  been  sentenced  accordingly,  he 
brought  tbis  writ  of  error. 

E.  J.  Dockery,  for  plaintiff  in  error,  Rich- 
ard Sleight  and  J.  L.  Brdall,  Asst  Atty.  Gen., 
for  tbe  State. 

PINNET,  J.  (after  stating  the  facts).  1. 
Tbe  right  to  a  change  of  venue  depends  en- 
tirely upon  tbe  statute.  It  is  not  guarantied 
by  Const,  art.  1,  {  7,  or  any  other  provision 
of  the  constitution.  As  tbe  right  exists  only 
by  virtue  of  the  statute,  a  change  of  venue 
can  be  had  only  upon  the  terms  tbe  statute 
prescribes.  The  statute  (Sanb.  &  B.  Ann.  St 
i  46868)  provides  that  when  a  change  of  venue. 
In  any  criminal  case  In  any  court  of  record  in 
this  state,  "shall  be  applied  for  in  any  such 
court  In  tbe  manner  provided  by  law,  on  ac- 
count of  tbe  prejudice  of  the  Judge  thereof, 
such  court  may,  in  lieu  of  awarding  a  change 
of  venue  therein,"  make  a  request  of  the  cir- 
cuit Judge  in  an  adjoining  circuit  to  hold  tbe 
court  where  such  action  Is  pending,  and  try 
the  same.    By  section  4680  it  is  contemplated 
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that  the  ai^Ucatlon  may  be  by  petition.  Tbe 
right  to  a  change  of  venue  is  thus  made,  by 
the  statute,  subject  to  the  right  of  the  court, 
in  its  discretion,  to  call  In  some  other  Judge 
to  try  the  action.  In  which  case  no  change  for 
that  cause  Is  to  be  awarded.  The  statute  does 
not  authorize  the  defeuUant  to  make  an  ap- 
plication for  a  change  of  venue,  coupled  with 
the  conditian  that  the  conrt  shall  not  send  the 
case  out  of  the  county,  or  shall  call  in  an- 
other judge  to  try  it,  thus  dictating  to  the 
court  Its  action  upon  a  subject  which  tbe  law 
has  confided  solely  to  its  discretion.  The  fil- 
ing of  an  affidavit  of  prejudice  of  the  circuit 
Judge,  coupled  with  such  condition,  did  not 
deprive  the  court  of  Jurisdiction  to  proceed 
with  tbe  trial,  but  was,  in  law,  equivalent  to 
a  request  not  to  order  a  change  of  venue. 
Tbe  defendant  cannot  assign  as  error  the  fact 
that  the  court  complied  to  that  extent  with 
his  request,  and  it  was  therefore  a  matter  of 
choice,  and  not  of  compulsion,  that  tbe  de- 
fendant went  to  trial  with  the  affidavit  of 
prejudice  of  the  circuit  Judge  on  file. 

2.  The  statute  (Rev.  St.  {  4700)  providing 
for  an  inquisition,  where  there  Is  a  probabil- 
ity that  the  accused  is,  at  tbe  time  of  bis 
ti-Ial,  insane,  and  thereby  Incapacitated  to  act 
for  himself,  to  determine  whether  he  is  so  in- 
sane, is  substantially  a  provision  in  affirm- 
ance of  a  power  tbe  conrt  had  at  common  law 
in  such  cases,  as  abundantly  appears  from  tbe 
authorities.  4  BI.  Comm.  24,  25;  Crocker  v. 
State,  60  Wis.  550,  10  N.  W.  435,  and  cases 
cited.  This  provision  is  In  aid  of,  and  not  in 
derogation  of,  the  constitutional  provision 
(article  1,  {  7)  securing  to  the  accused  a  fair 
and  impartial  trial.  The  result  of  such  in- 
(]uIsition  can  have  no  legal  effect  upon  the 
main  issue. 

3.  We  have  considered  the  evidence,  by  affi- 
davits and  otherwise,  upon  tbe  subject  wheth- 
er W.  F.  Shea  was  a  proper  and  competent 
person  to  assist  tbe  district  attorney  in  tbe 
prosecution  of  tbe  case.  We  adhere  to  what 
was  said  In  Biemel  v.  State,  71  Wis.  444,  451, 
37  N.  W.  244,  that  courts.  In  administering 
chapter  354,  Lnwa  1887,  "should  permit  or 
select  only  such  assistants  as  are  unprejudi- 
ced and  Impartial  as  the  prosecutor  provided 
by  law";  and  we  are  unable,  from  tbe  evi- 
dence, to  say  that  the  discretion  of  the  court 
was  not  fairly  exercised  in  this  respect,  or 
that  the  appointment  was  not  one  proper  to 
be  made.  There  Is  no  reason  to  think  that 
Mr.  Shea  was  not  as  unprejudiced  and  impar- 
tial as  the  prosecutor  provided  by  law.  There 
was  no  error  in  appointing  him. 

4.  After  the  jury  had  failed  to  agree  on  the 
special  issue  of  Insanity  of  the  defendant,  a 
request  on  his  part  that  the  court  proceed  to 
another  trial  on  that  issue  was  properly  de- 
nied, as  the  statute  provides,  in  such  event, 
tbe  court  shall  proceed  to  trial  on  the  main  is- 
sue when  the  question  of  insanity  involved  in 
such  special  Issue  "shall  be  tried  and  deter- 
mined by  the  jury,  with  the  plea  of  not  guil- 
ty."   Rev.  St  I  4607,  as  amended  by  chapter 


164,  Laws  1883.  There,  was  no  error  in  re- 
fusing to  permit  tbe  defendant  to  admit  tbe 
homicide  in  order  to  obtain  the  affirmative 
of  tbe  issue  of  his  sanity  or  insanity,  in- 
volved In  the  special  Issue  with  the  general 
plea  of  not  guilty,  or  in  refusing  to  allow  tbe  i 
defendant  tbe  opening  and  closing  on  such 
trial.  Where  the  Jury  have  disagreed  on  tbe 
trial  of  the  si>ecial  plea  of  insanity,  the  trial 
that  follows  la  to  be  conducted  In  like  man- 
ner as  before  the  statute,  and  in  all  respects 
as  therein  provided;  and  the  general  verdict 
of  guilty  will  conclude  tbe  special  plea  of  in- 
sanity, as  well  as  the  plea  of  not  guilty.  Bat, 
if  it  is  found  that  tbe  accused  was  insane  at 
the  time  of  the  commission  of  the  alleged 
offense,  the  statute  requires  that  the  Jury 
shall  also  find  if  be  is  now  sane.  This  Is  with 
the  view  of  determining  the  question  of  his 
future  restraint  The  statute  does  not  war- 
rant any  method  of  pleading  or  practice  up- 
on the  tilBl  of  the  plea  of  not  guilty  that 
would  change  the  right  of  opening  and  closing 
from  that  which  existed  before  it  was  en- 
acted. To  have  allowed  the  defendant's  re- 
quest would  have  been  equivalent  to  permit- 
ting the  defendant,  in  substance,  to  make  an 
admlssinn  of  the  homicide,  and,  specially 
pleading  or  insisting  upon  any  matter  really 
Included  in  the  plea  of  not  guilty  of  tbe  crime 
charged,  as  that  he  committed  the  homicide 
In  self-defense,  or  the  like,  to  obtain  tbe  open- 
ing and  closing  of  the  case.  Such  a  practice 
Is  wholly  unauthorized  by  the  statute  regulat- 
ing pleadings  and  trials  In  criminal  cases. 
Tbe  validity  of  chapter  1(>4,  Laws  18S3,  in  re^ 
spect  to  specially  pleadhag  the  defense  of  in- 
sanity, and  tbe  method  of  trial  of  sncb  is- 
sue, as  well  as  of  tbe  plea  of  not  guilty,  was 
fully  sustained  in  Bennett  v.  State,  57  Wis. 
CO,  14  N.  W.  912. 

5.  The  exclusion  of  evidence  offered  on  tbe 
part  of  the  defendant,  of  his  acts,  conduct 
and  declarations  occurring  subsequent  to  the 
fourth  day  after  the  homicide,  and  offered 
as  bearing  upon  tbe  question  of  his  insanity, 
was,  we  think,  plainly  erroneous.  It  is  very 
generally  agreed  that  evidence  of  tbe  acts, 
conduct,  and  statements  of  the  accused  aft- 
er, as  well  as  before,  the  homicide,  are  ad- 
missible to  show  the  mental  condition  of  tbe 
accused,  and  as  bearing  upon  the  question 
of  bis  sanity.  2  Greenl.  Ev.  |  371;  1  Blah. 
Cr.  lAw,  §  385;  Busw.  Insan.  S  216;  Grant 
V.  Thompson,  4  Conn.  203;  Freeman  v.  Peo- 
ple, 4  Denlo,  9;  People  v.  Wood,  128  N.  Y. 
240,  27  N.  B.  362;  State  v.  Lewis,  20  Nev. 
333,  342,  22  Pac.  241.  Such  evidence  U  ad- 
mitted on  the  ground  that  the  facts  are  "so 
connected  with  or  correspond  to  evidence  of 
disordered  or  weakened  mental  condition 
preceding  the  time  of  the  commission  of  tbe 
offense  as  to  strengthen  the  Inference  of  con- 
tinuance, and  carry  It  by  the  time  to  which 
the  Inquiry  relates,  and  thus  establish  its 
existence  at  that  time,  or  whenever  they  are 
of  such  a  character  as  of  themselves  to  indi- 
cate unsoundness  to  such  a  degree,  or  of  so 
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permanent  a  natnie,  as  to  have  reqalied  a 
longer  period  than  the  Interyal  for  its  pro- 
duction or  development."  Com.  v.  Pomeroy, 
117  Mass.  143,  148;  BoUing  r.  State  (Aik.) 
16  S.  W.  661;  Ck)m.  v.  Trefetlien,  157  Mass. 
1S9,  31  N.  £.  961,  and  cases  cited.  Tlie 
evidence  offered  appears  to  liave  been  re- 
jected because  it  related  to  matters  subse- 
quent in  point  of  time,  that  it  was  cumu- 
lative, that  it.  was  evidence  of  the  defend- 
ant's own  conduct  while  under  coniiuenient 
charged  with  the  crime,  offered  in  his  own 
favor,  and  that  it  related  to  matters  occur- 
ring after  four  days  from  the  commission  of 
the  offense.  While  such  evidence  is  compe- 
tent, and  from  It  the  state  of  mind  or  in- 
sanity of  the  accused  may  be  inferred,  It 
may  relate  to  actions  or  declarations  so  re- 
mote in  time,  or  so  altered  in  import  and 
effect  by  intervening  changes  in  the  condi- 
tion and  circumstances  surrounding  the  par- 
ty, as  to  be  wholly  destitute  of  probative 
force,  and  for  that  reason,  in  the  exercise  of 
a  wise  discretion  in  the  trial  court,  may  be 
rejected.  Shailer  v.  Bumstcad,  99  Mass.  130; 
State  V.  I.«ehman  (S.  D.)  49  N.  W.  3.  StUi 
such  discretion  is  not  an  absolute  one,  but 
the  exercise  of  it,  when  the  facts  appear,  is 
subject  to  revision  in  this  court.  Com.  v. 
Trefethen,  157  Mass.  180,  183,  31  N.  E.  961. 
Whether  evidence  of  such  acts,  conduct,  or 
declarations  would  have  any  practical  or 
material  probative  force  must  necessarily 
be  the  true  guide  in  determining  its  admissi- 
bility. This  is  necessarily  a  question  ad- 
dressed, in  the  first  instance,  to  the  sound 
discretion  of  the  trial  court  Very  consid- 
orable  evidence  had  been  produced,  consist- 
ing of  acts,  declarations,  and  conduct  of  the 
defendant  on  the  day  of  the  homicide,  and 
for  some  time  previous,  which,  in  connec- 
tion with  other  evidence,  was  sufficient  to 
require  the  question  cf  insanity  to  be  sub- 
mitted to  the  jury.  There  was  also  evidence 
tending  to  show  that  the  defendant's  condi- 
tion at  the  time  was  the  result  of  a  protract- 
ed fit  of  intoxication  and  dmnk^enness, 
caused  by  the  excessive  use  of  intoxicants; 
and  It  was  claimed  that  while  in  this  condi- 
tion, and  in  a  fit  of  drunken  rage,  he  com- 
mitted the  offense.  One  of  the  medical  ex- 
perts testified,  in  substance,  that  if  his  dis- 
turiTcd  and  excited  condition  was  due  to  the 
efliects  of  drinlciug,  or  the  use  of  intoxicants, 
as  soon  as  the  effect  of  the  intoxicants  would 
fully  pass  away  he  would  be  restored  to  his 
normal  condition.  No  expert  testimony  was 
necessary  to  establish  this  fact,  really  within 
the  common  experience  of  the  intelligent  and 
discerning.  There  was  evidence  to  the  effect 
that  the  defendant's  acts,  conduct,  and  dec- 
larations had  continued  to  be.  In  substance, 
the  same  as  immediately  preceding  the  homi- 
cide, imtll  the  end  of  the  fourth  day.  Medi- 
cines had  been  administered  to  him  with  a 
view  to  restore  him  to  his  normal  condition, 
bnt  his  condition  remained,  up  to  this  time, 
practically  unchanged.    Under  these  circum- 


stances, the  ruling  that  restricted  the  proof  of 
his  acta,  conduct,  and  declarations,  as  bearing 
upon  the  question  of  his  sanity,  was  too  strict, 
and  was  an  unreasonably  short  limitation. 
We  cannot  sanction  a  rule  that  would  arbitra- 
rily limit  the  reception  of  such  evidence  in 
such  cases  to  what  may  have  occurred  within 
a  period  of  four  days  after  the  commission  of 
the  offense.  The  offer  was  to  extend  this 
proof  to  succeeding  days,  and  to  show  the  con- 
tinuance of  such  condition,  but  the  trial  court 
held  that  the  proof  would  be  cumulative;  and, 
for  this  and  other  reasons  stated,  it  was  re- 
jected. The  effect  to  be  given  to  such  evi- 
dence is  for  the  jury,  and  that  the  facts  and 
circumstances  may  be  such  as  to  detract  from 
its  weight  or  pei-suasive  force  is  no  ground 
for  its  rejection.  It  ordinarily  consists  of 
acts,  declarations,  or  conduct  occurring  at 
different  times,  and  observed  by  different  per- 
sons, but,  in  Its  effect,  is  directed  to  the  ques- 
tion of  the  defendant's  sanity  at  the  time  of 
the  homicide.  We  are  not  aware  of  any  rule 
in  the  law  of  criminal  evidence  that  would 
sanction  the  rejection  of  such  testimony,  go- 
ing to  the  main  issue,  on  the  ground  merely 
that  it  is  cumulative.  The  limitation  was 
not  as  to  the  number  of  witnesses  in  respect 
to  some  one  particular  act,  fact,  or  declara- 
tion, but  to  proof  of  successive  acts,  facts,  or 
declarations  after  the  fourth  day,  which  might 
be  shown  by  difCerent  witnesses,  and  all 
might  tend  to  establish  the  defense.  The 
right  of  the  accused  to  have  compulsory  pro- 
cess to  compel  the  attendance  of  witnesses  in 
his  behalf  would  be  of  little  value,  if  the  court 
might  arbitrarily  refuse  to  permit  them  to 
testify  on  the  ground  that  the  testimony,  al- 
though relevant,  would  be  cumulative,  thus 
determining  the  amount  of  evidence  the  ac- 
cused might  produce  in  his  defense.  The 
ruling  of  the  court  imposed  an  unreasonable 
limitation  In  i>oint  of  time,  and  deprived  the 
defendant  of  the  right  to  produce  relevant 
evidence  that  might  show  that,  after  a  rea- 
sonable time  had  elapsed  for  his  restoration 
to  his  normal  condition,  his  mental  condition 
and  situation  remained  unchanged,  and  that 
they  were  not,  at  the  time  of  the  homicide, 
as  claimed  by  the  prosecution,  the  result  of 
protracted  and  excessive  intoxication,  produ- 
cing a  fit  of  drunken  excitement  and  fury. 
The  defendant  was  thus  deprived  of  proper 
means  of  rebutting  this  contention. 

The  case  of  Com.  v.  Pomeroy,  117  Mass. 
143.  was  relied  on  as  sustaining  the  ruling 
of  the  trial  court,  but  it  is  widely  different, 
and  clearly  distinguishable,  from  the  present 
case.  In  that  case  there  had  been  no  change 
of  habit,  conduct,  or  manner  either  before  or 
after  the  homicide,  but  the  normal  condition 
of  the  accused  (a  boy  of  the  age  of  14  years) 
continued  throughout  without  disturbance  or 
change.  "He  ate  with  a  hearty  appetite, 
slept  soundly  and  quietly,  and,  in  conversation 
and  manner,  evinced  no  remorse  or  sense  of 
guilt."  And,  "In  the  evidence  relied  on  to 
show  the  mental  condition  of  the  defendant 
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prior  to  the  homicide,  It  was  not  contended 
that  theire  were  any  marked  Indications  of 
Insanity,  nor  tliat,  with  the  exception  of  an 
apparent  absence  of  moral  susceptibility,  or 
want  of  moral  sense,  there  was  any  relation 
or  correspondence  between  the  evidence  pre- 
ceding and  that  subsequent  to  the  homicide, 
which  gave  the  latter  any  special  signifi- 
cance." It  is  proper  to  observe  that  In  that 
case  It  was  said  tliat,  "if  the  ruling  at  the 
trial  had  been  based  so'lely  upon  the  length 
of  time  that  had  elapsed,  there  would  be 
ground  for  an  argument,  assuming  the  evi- 
dence to  have  been  in  other  respects  compe- 
tent, that  the  period  of  only  eight  or  ten  days 
was  too  strict  a  limitation  of  its  admission 
to  be  a  reasonable  exercise  of  the  discretion 
which  rests  with  the  court,"  and  which,  as 
we  have  seen,  is  the  subject  of  review.  Com. 
V.  Trefethen,  157  Mass.  184,  81  N.  E.  961. 
It  is  Impossible  to  lay  down  any  general  rule 
upon  the  question  of  remoteness  in  point  of 
time  of  such  acts,  conduct,  and  declarations, 
which  will  apply  to  all  cases  alike,  beyond 
that  already  Indicated,  namely,  that  the  acts, 
conduct,  or  declarations  must  be  so  connected 
with,  or  related  to,  or  result  from  the  mental 
condition  of  the  accused  at  the  time  the  of- 
fense was  committed,  as  to  throw  light  upon 
or  illustrate  such  condition,  and  possess  some 
material  and  practical  probative  force,  and 
when  taken  in  connection  with  other  evidence 
in  the  case,  tend  to  show  that  the  defendant 
was  Insane  at  the  time  of  the  homicide.  The 
admissibility  of  such  evidence  in  each  case 
must  be  determined  with  reference  to  its  own 
peculiar  facta  and  circumstances,  and  we 
ttUhk,  in  view  of  the  evidence,  that  the  inqui- 
ry might  have  been  properly  extended  up  to 
the  time  the  defendant  was  first  imprisoned 
in  the  state  prison;  but  facts  disclosed  by  the 
evidence  may  show,  however,  that  this  may 
be  too  long  or  too  brief  a  limitation.  If  the 
defendant's  mental  condition  continued  un- 
changed, and  substantially  as  it  was  for  sev- 
eral days  before  and  for  four  days  after  the 
homicide,  this  might  warrant  a  still  further 
extension  of  the  period  of  inquiry.  In  Free- 
man V.  People,  4  Denio,  9,  evidence  of  experts 
as  to  the  condition  of  the  accused  four 
montlis  after  the  homicide  was  hdd  compe- 
tent as  tending  to  prove  that  he  was  insane 
at  the  time  It  was  committed.  In  any  event, 
the  period  of  Inquiry  should  be  sufficiently 
extended  to  include  the  sut>8equent  acts,  con- 
duct, and  declarations  of  the  defendant,  so  far 
as  they  relate  to,  are  connected  with,  or  grow 
out  of,  or  illustrate,  or  afford  material  evi- 
dence of,  his  mental  condition  when  the  homi- 
cide was  committed. 

Although  not  objected  to,  one  of  the  medical 
experts  testified,  in  substance,  that  "a  man 
suffering  from  the  delirium  of  delirium  tre- 
mens has  no  more  control  over  his  actions, 
in  tliat  respect,  than  a  man  suffering  from 
delirium  produced  from  any  other  cause,  but 
still  he  is  sane."  It  is  proper  to  observe  that 
such  evidence  should  not  be  received.    It  Is 


directly  opposed  to  the  established  nde  wUeb 
affords  immunity  from  the  consequences  or 
acts  which  would  otherwise  be  crlminwl. 
"Drunkenness  is  no  excuse,  but  deUriani  tre- 
mens caused  by  drunkenness  may  be  an  ex- 
cuse, if  It  produces  such  a  state  of  mind  as 
would  otherwise  relieve  the  party  from  re- 
sponsibility." Reg.  V.  Davis,  14  Cox,  Or.  Caa. 
504;  TerriU  v.  State,  74  Wis.  288,  42  N.  W. 
243,  and  numerous  cases  cited  by  Justice  Cas- 
soday  in  Terrill  v.  State,  supra.  For  the  rea- 
sons already  given  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  and  a  new  trial 
grranted.  The  Judgment  of  the  circuit  court 
l3  reversed,  and  the  cause  is  remanded  to  that 
court,  with  directions  to  proceed  to  a  new 
trial  of  the  special  issue  of  insanity,  and  Bncb 
other  proceedings.  If  any,  as  shall  be  required 
by  law;  and,  to  that  end.  It  Is  ordered  that 
the  warden  of  the  state  prison,  in  whose  cus- 
tody the  said  accused  William  6.  French  now 
is,  do  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  Ashland,  who  -is  re- 
quired to  keep  him  in  his  custody  until  dis- 
charged therefrom  by  law. 


BERLICE  V.  ASHLAND  SUIiPHITE  & 

FIBER  CO. 

(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

ISMOKV  TO  SbRVAST— CUSTOMART  METHOD  0»    Do- 
ISO    WOKK— COSTRIBUTORV    NsOLiaBSCB — 

Ikhelevant  Kvidkn-cb. 

1.  Plaintiff,  after  a  month's  experience  at 
the  work,  was  scalded  in  attemptiug  to  remove 
wood  pulp  from  a  boiler  or  digester  which  was 
used  by  defendant  in  the  manufacture  of  sucli 
pulp  by  cooking  chips  in  suipbnrons  acid.  It 
appeared  that  it  was  customary  to  fill  the  di- 
gester with  cold  water,  before  removing  the 
contents  thereof,  in  order  to  cool  and  compress 
the  mass.  Held  that,  as  the  ^eat  weight  of 
the  evidence  showed  that  plaintiff  requested 
that  no  water  should  t>e  put  into  the  digester  at 
the  time  of  the  accident,  and  that  ttio  proxi- 
mate cause  of  the  accident  was  the  failure  to 
put  in  said  water,  and  was  due  either  to  the 
request  of  plaintiff  or  to  the  negligence  of  a  fel- 
low servant  who  had  Lliarge  of  the  cooking  of 
the  pulp,  a  verdict  for  plaintiff  should  be  set 
aside,  though  he  testified  that  be  did  not  make 
such  request. 

2.  On  the  issue  as  to  whether  the  failure 
to  put  cold  water  in  a  digester  was  the  personal 
fault  of  plaintiff,  thereby  causing  an  injury  to 
liim,  it  was  error  to  permit  plaintiff  to  testify 
that,  in  a  conversation  had,  three  months  aft- 
er the  accident,  with  certain  of  defendant's  of- 
ficers, one  of  the  latter  stated,  in  response  to  a 
demand  for  a  settlement,  that  when  they  came 
to  see  plaintiff  they  hoped  he  would  die  in  his 
bed,  and  that  another  of  said  officers  became 
enraged  at  plaintiff's  request  for  assistance. 

Appeal  from  circuit  court,  Ashland  county: 
John  K.  Parish,  Judge. 

Action  by  Stanc  Berlick  against  the  .A.8b- 
land  Sulphite  &  Fil)er  Company  to  recover 
damages  for  personal  Injuries.  Plaintiff  had 
Judgement,  and  defendant  appeals.    Reversed. 

The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries  received  by 
him  by  and  through  the  alleged  negligence  of 
the  defendant  while  he  was  employed  In  Its 
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BQlphlte  pnlp  mill  at  Ashland,  Wis.  Tbe  de- 
fendant was  engaged  In  the  manufacture  of 
wood  palp  by  cooking  spruce  wood  chips  In 
enlphuroua  add  In  two  large  egg-shaped  re- 
torts or  digesters,  designated  as  "No.  1"  and 
"No.  2,"  and  the  accident  happened  in  emp- 
tying digester  No.  2.  This  digester  was  28 
feet  high,  10  feet  In  diameter,  and  made  of 
steel  plates.  There  were  openings  at  the  top 
and  bottom  2  feet  la  diameter,  closed  by 
means  of  metallic  lids,  pressed  against  tbe 
ends  by  bolts  and  nuts.  The  bottom  of  the 
digester  was  12  feet  »boTe  the  lower  floor  of 
tbe  mill,  and  reached  by  a  scaffold  under  it, 
leaving  a  space  of  4^  feet  between  It  and  the 
bottom  cover.  Directly  under  the  lower  neck 
of  the  digester  there  was  an  opening  through 
the  scaffold  to  allow  the  pulp,  when  removed 
from  the  digester,  to  fall  to  the  floor  of  the 
mill.  The  digester  was  charged  from  the 
top,  and  4  or  6  cords  of  wood  cut  into  chips 
were  pot  in,  and  between  5,000  and  6,000 
gallons  of  sulphurous  acid,  and  the  top  cover 
was  bolted  in  place.  The  charge  was  cooked 
by  steam  forced  into  the  digester  through 
two  steam  pipes,  one  being  1  foot  and  tbe 
other  3  feet  above  the  lower  neck,  and  took 
from  10  to  IS  hours,  under  a  pressure  of  70  or 
80  poimds  to  the  square  Inch,  and  at  a  tem- 
perature of  about  300  degrees.  The  cooking 
was  in  charge, of  a  man  named  Longren,  and, 
when  it  was  done,  the  steam  and  gases  were 
discharged  at  the  top,  and  the  liquid  was 
drawn  off  through  a  valve  in  tbe  bottom 
cover,  and  conducted  by  a  pipe  outside  of  tbe 
milL  When  the  pressure  was  lowered  to 
about  25  pounds,  the  cook  opened  the  large 
valve  on  the  top  until  all  pressure  was  re- 
Rioved,  and  then  the  cover  was  taken  off, 
and  15,000  to  20,000  gallons  of  cold  water 
was  allowed  to  run  Into  the  digester,  work 
its  way  through  the  pulp,  and  escape  through 
the  valve  and  pipe  at  the  bottom,  to  cool  off 
tbe  pnlp,  preparatory  to  its  removal.  This 
took  3  to  4  hours.  When  sufficiently  cooled 
and  drained.  It  became  the  plaintiff's  duty 
to  remove  the  pulp;  he  and  one  Keianer 
having  a  contract  foi  emptying  the  digesters 
at  $1.60  each  digester,  but  the  work  was 
under  the  charge  and  control  of  the  plain- 
tiff. When  the  drainage  from  the  bottom 
had  practically  ceased,  he  would  let  the  bot- 
tom cover  down  about  an  inch  and  a  half, 
nnd  further  drainage  and  cooling  proceed- 
ed until  the  mass  had  become  dry  and  cool 
enough  to  be  removed.  He  then  took  to 
his  assistance  four  of  the  men  employed 
by  the  defendant,  and  with  pieces  of  4x4 
scantling,  about  6  feet  long,  raised  the  cover, 
which  weighed  500  or  000  pounds,  so  as  to 
allow  the  fastenings  to  be  removed,  and  It 
was  lowered  to  supports,  and  removed  to 
one  Bide.  Tbe  draining  and  cooling  pro- 
cess, with  the  shape  of  the  digester,  kept 
the  piilp  together,  and  compacted  it  In  a 
body,  except  a  small  quantity  on  the  bottom 
cover.  The  pulp  was  then  removed  by 
means  of  poles  and  sticks,  so  that  it  fell 


through  tbe  opening  In  tbe  scaffold  to  the 
floor  of  the  mill.  The  plaintiff  bad  worked,, 
in  emptying  these  digesters,  from  about  Sep- 
tember 20tb  to  the  time  of  bis  Injury,  Octo- 
ber 26th.  He  took  his  contract  September 
20th,  and  emptied  from  one  to  two  daily, 
sometimes  during  the  day  and  sometimes 
In  the  night;  and  the  mill  was  lighted,  the 
night  the  accident  occurred,  by  two  hanging 
lamps  and  a  lantern,  as  usual.  The  testi- 
mony of  the  defendant's  witnesses,  four  in 
number,  is  that  on  tbe  night  of  the  accident, 
and  before  that  time,  he  had  asked  that  no 
cold  water  be  put  in  the  digester,  for  tbe 
reason  that  It  made  the  pulp  hard  and  more 
difficult  of  removal,  and  that  he  could  per- 
form his  worli  easier  and  quicker  if  the 
cold  water  was  omitted.  He  denied  that  he 
made  such  request  or  statement,  and  testi- 
fied that  he  did  not  know  whether  water 
was  put  in  the  digester  that  night  The 
evidence  was  that,  on  the  night  In  question, 
no  cold  water  had  been  put  into  the  di- 
gester, and  that  never  before  had  an  attempt 
been  made  to  empty  a  digester  without  cool- 
ing the  mass  as  described.  The  plaintiff  had 
helped  on  other  occasions  to  put  In  the  cold 
water,  and  it  was  the  duty  of  the  cook,  Lon- 
gren, to  do  so,  and  there  was  evidence  tend- 
ing to  show  that  it  was  the  plaintiff's  duty 
to  assist  In  doing  it.  On  the  night  in  ques- 
tion, when  the  pipe  stopped  running,  the 
plaintiff  and  his  assistants  let  down  the 
cover  about  an  Inch  and  a  quarter,  and  the 
water  ran  then  quite  fast  They  left  It  half 
an  hour,  until  it  ceased,  and  then  proceeded 
to  remove  the  cover,  when  the  whole  con- 
tents of  the  digester,  pulp,  add,  and  steam, 
came  down  at  once,  struck  the  cover  in  their 
hands,  and  went  all  over  the  men,  scalding 
them  badly.  The  plaintiff,  in  his  evidence, 
testified  that  when  he  went  to  work,  emptj- 
Ing  the  digesters,  by  the  direction  of  WUd- 
hagen,  the  defendant's  superintendent  he 
did  not  explain  to  him  how  to  do  the  worie; 
that  he  found  out,  by  seeing  the  men  doing 
it  before;  that  it  was  not  explained  to  him, 
nor  did  he  know  that  there  was  any  danger 
in  it  and  he  had  not  previously  worked  in 
any  such  mill.  He  detailed  in  bia  evidence 
the  method  that  was  practiced.  A  troUey, 
or  platform  on  wheels,  which  could  be  raised 
or  lowered  by  a  screw,  had  been  used  to  sup- 
port the  bottom  cover  In  emptying  digester 
No.  1,  but  this  device  had  not  been  put  up 
for  No.  2.  Evidence  was  given  that  such 
digesters  were  emptied  in  the  Pox  River 
valley  by  blowing  out  the  contents  by  steam, 
under  a  pressure  of  about  80  pounds  of 
steam  to  the  square  inch,  and  opening  an  8- 
inch  valve  by  a  suitable  device  on  the  bot- 
tom, whereby  the  contents  would  be  forced 
down  Into  a  blow  pit  or  tank;  and  evidence 
was  given  tending  to  show  that  the  empty- 
ing of  digesters  in  the  manner  practiced  at 
the  defendant's  mill  was  dangerous.  Evi- 
dence was  given,  on  the  part  of  the  defend- 
ant by  its  superintendent  to  the  effect  that 
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when  the  plaintiff  began  to  empty  .digesters, 
lie  explained  about  the  danger,  and  instruct- 
ed and  personaliy  showed  him  how  to  do  it; 
tliat,  in  his  opinion,  the  accident  was  caused 
by  the  fact  that  they  did  not  put  any  cold 
water  on  that  night,  and  the  stuff  was  too 
hot,— too  wet  and  too  warm.  The  water  is 
put  in  the  digester  to  cool  off  the  pulp  by  a 
3-iuch  hose,  connected  with  a  large  tank  on 
the  fourth  floor.  The  plaintiff  had  been 
worlting  there  four  or  five  weeks  when  he 
was  injured.  Longren,  the  cook,  testified 
tliat  the  plaintiff  requested,  on  the  night  of 
the  accident,  that  cold  water  should  not  be 
pat  in;  that  he  did  not  want  to  wait  all  the 
night;  that  he  told  him  none  had  been  put 
in;  that  this  was*the  first  time  they  bad 
attempted  to  empty  a  digester  without  put- 
ting in  cold  water.  The  specific  charges  of 
negligence  were:  (1)  That  the  defendant  did 
not  furnish  suitable  appliances  for  emptying 
the  digesters,— did  not  furnish  a  trolley;  (2) 
that  the  method  practiced  was  dangerous; 
(3)  that  he  was  wholly  ignorant  and  inex- 
perienced, and  did  not  know  of  the  dangers 
pertaining  to  the  work,  and  that  the  defend- 
ant neglected  to  explain  to  or  caution  him  in 
this  respect;  and  (4)  that  the  defendant  neg- 
lected to  provide  him  a  suitable  and  safe 
place  to  work.  While  the  plaintiff  was  be- 
ing examined  as  a  witness  in  his  own  behalf, 
his  counsel  was  allowed,  against  objection, 
to  proceed  to  interrogate  him  as  to  what  oc- 
curred between  him  and  Wlldhagen  and 
Greullch,  the  defendant's  superintendent 
and  secretary  at  the  mill,  before  the  action 
was  brought.  "That  Greullch  said,  'What 
do  you  want  here?'  That  he  said,  'I  came 
np  here  for  a  little  help  from  you.  You 
folks  know  that  I  got  injured  in  that  mill, 
and  am  a  poor  man,  and  have  nothing  to  do, 
and  have  a  family,  and  I  wish  you  would  be 
so  kind  as  to  help  me  along.'  That  Wild- 
hagen  was  sitting  in  the  comer  of  the  office, 
and  he  jumped  up,  and  came  up  to  him  talk- 
ing so  fast  he  could  not  understand  a  word, 
as  the  spit  was  flying  in  his  face.  That 
Greullch  told  Wlldhagen  to  sit  down,  which 
he  did,  and  said,  'What  do  you  want  here?' 
That  plaintiff  substantially  repeated  his 
statement,  when  Wlldhagen  said,  'Didn't  we 
pay  you  what  we  owed  you?"  To  which  he 
said,  'Yes.  sir;  you  paid  me  for  my  labor, 
but  you  didn't  give  me  anything  to  live  on 
now.'  He  said,  'No,  and  you  won't  got  it.'  " 
Counsel  asked  if  anything  more  was  said, 
and  he  answered,  "  'Gentlemen,  if  you  don't 
want  to  do  anything  for  me  here,  yon  will 
have  to  settle  through  the  court.'  That 
Greullch  got  up  and  said,  'Mr.  Berllck,  didn't 
we  use  you  right  the  first  day  we  came  to 
your  house?'  That  he  said  'Yes.'  That 
Greullch  said,  'The  first  day  we  came  to  see 
you,  we  hoped  to  God  you  would  die  In  your 
bed.  We  knew  you  would  make  us  trouble,' 
and  that  the  plaintiff  went  out  of  the  oifice." 
Timely  objections  were  made  to  this  con- 
versation, and  the  defendant,  after  it  was 


given,  moved  that  it  be  stricken  out  as  ir- 
relevant, but  the  motion  was  denied.  When 
the  plaintiff  had  rested,  the  defendant  moved 
for  a  nonsuit,  which  was  denied;  and  at  the 
close  of  the  evidence  the  defendant  reqnest- 
ed  the  court  to  direct  a  verdict  for  the  de- 
fendant, which  was  refused.  A  special  ver- 
dict was  found  determining  the  issues  in 
favor  of  the  plaintiff,  that  the  plaintiiT  vvaa 
not  guilty  of  contribatory  negligence,  and 
the  amount  of  the  plaintiff's  damages.  A 
motion  by  the  defendant  for  a  new  trial  bar- 
ing been  denied,  judgment  was  given  in  fa- 
vor of  the  plaintiff,  from  which  the  defend- 
ant appealed. 

Lamoreux,   Gleason,  Shea   &  Wright,    for 
appellant.    Sauborn  &  Dufur,  for  respondent. 

PINNEY,  J.  (after  stating  the  facts).  1. 
The  evidence  Is  clear  that  the  plalntiCF  bad 
l)een  acctistomed  to  empty  the  digesters  used 
in  the  defendant's  worlds,  at  least  one  or 
both  per  day,  for  a  month  before  the  acci- 
dent, and  that  no  injury  bad  occurred  to  any 
one  In  consequence  of  the  method  practiced. 
Until  the  occasion  in  question  no  attempt  tiad 
been  made  to  empty  either  of  them  witliont 
first  having  filled  in  a  great  amount  of  cold 
water,  so  that  it  could  drain  through,  cool, 
and  compact  the  heated  mass„  in  order  that 
the  digester  could  be  emptied  with  safety. 
The  plaintiff  knew  that  this  use  of  cold  wa- 
ter was  required  as  a  part  of  the  estab- 
lished course  or  method  of  proceeding. 
He  could  not  but  have  known  that  the  con- 
tents of  the  digester  had  been  heated  to 
an  extremely  high  temperature,  and  of  the 
consequent  danger  almost  certain  to  at- 
tend any  deviation  from  the  established  use 
of  the  cold  water.  The  condition  of  the 
pulp,  after  the  water  is  drained  away  so  it 
becomes  solid  enough  to  stick  in  the  digester. 
Is  soft  and  spongy,  but  it  becomes  packed  so 
as  to  stay  there.  If  sufiiclent  time  had  been 
allowed  for  it  to  cool  and  pack  in  the  di- 
gester, the  use  of  cold  water,  possibly,  might 
not  have  been  indispensable;  but  this  'would 
have  involved  very  serious  delay,  and  an  Im- 
portant departure  from  the  invariable  meth- 
od. The  evidence  shows,  beyond  dispute, 
that  the  plaintiff  was  Impatient  of  delay,  and 
wanted  to  omit  the  use  of  the  cold  water,  be- 
cause  he  could  empty  the  digester  the  soon- 
er without  it  Keisner  heard  him  tell  the 
cook  so  that  night,  and  Ducette  was  request- 
ed by  him  not  to  put  any  water  in,  and  he 
told  him  he  would  have  to  see  the  cook  about 
it.  .Vlxtut  a  week*  before  he  had  expressed 
the  wish  that  the  cook  would  not  put  any 
water  in  the  digester,  and  two  or  three  days 
before  he  requested  the  witness  Dumas,  wlio 
was  going  upstairs,  to  tell  the  cook  not  to 
put  any  cold  water  in  the  digester,  |ind  he 
said  he  had  been  telling  him  so  a  good  many 
times,  and  that  he  did  not  listen  to  bini. 
Longren.  the  cook,  testified  that  the  plaintiff 
told  him,  on  the  night  In  question,  that  h« 
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did  Bot  want  an^  cold  water  put  In  tbe  dl- 
ge»ter,  and  witness  afterwards  told  him  he 
bad  not  pot  In  any,  and  be  answered  that  be 
wanted  no  cold  water  in.  He  testified  that 
uo  cold  water  tiad  been  put  in  on  the  nigbt 
in  question.  That  noQp  was  put  In  is  t)eyond 
dispute.  The  plaintiff  had,  on  other  occa- 
sions, assisted  in  putting  in  the  water.  Ue 
denied  saying  anything  to  tbe  cook  about 
not  putting  in  water  that  night,  or  at  any 
other  time,  and  denied  baring  any  conver- 
sation with  Dumas  about  it,  or  with  Du- 
cette,  and  testified  that  be  did  not  know 
whether  any  Iiad  been  put  in  that  night  or 
Dot.  It  needs  no  argument  to  show  that  tbe 
omission  to  put  cold  water  into  and  through 
the  digester  was  gross  negligence.  It  w.is, 
tK>yond  dispute,  tbe  cause  of  the  accident 
There  is  not  a  particle  of  evidence  to  show 
that  there  was  any  other  cause.  The  bigbly- 
heated  mass  In  tbe  digester  had  not  been 
cooled,  drained,  and  compacted  so  that  tbe 
digester  could  be  emptied  with  safety.  This 
was  the  fault  of  tbe  plaintiff,  or  of  the  cook. 
Tbe  evidence  is  very  clear  and  strong  to 
show,  notwithstanding  bis  denial,  that  it  was 
the  fault  of  the  plaiutiff.  If  this  was  so,  and 
the  failure  to  put  in  cold  water  was  the  prox- 
imate cause  of  tbe  accident,  then,  certainly, 
he  could  not  recover;  but  If  tbe  cook,  whose 
duty  it  was  to  put  It  in,  was  guilty  of  negli- 
wnce  In  not  doing  so,  then,  as  they  were 
fellow  servants  and  co-employCs  of  tbe  de- 
fendant In  a  common  employment,  tbe  neg- 
ligence of  tbe  cook  must  be  allowed,  in  law, 
the  same  effect  as  tbe  negligence  of  tlie 
plaintiff,  and  for  that  reason  he  cannot  re- 
cover. The  trial  court  submitted  tbe  case 
to  the  Jury  on  account  of  tbe  plaintiff's  evi- 
dence, and  that  tbey  might,  perhaps,  find  a 
verdict  upon  It,  as  tbey  did.  But  tbe  find- 
ing is  so  clearly  against  tbe  great  weight  of 
evidence  on  the  question  of  tbe  plaintiff's 
fault  as  to  render  It  quite  clear  that  the 
verdict  is  against  tbe  merits,  and  ought,  in 
tbe  exercise  of  sound  discretion,  to  have  .  een 
set  aside  by  tbe  trial  court.  In  such  a  case, 
if  there  is  any  evidence  at  all  to  support  tbe 
verdict,  this  court  cannot  Interfere;  and  if 
the  trial  court  practically  abdicates  tbe  dis- 
cretion vested  In  It  upon  such  matters  to  see 
that  Justice  does  not  miscarry,  and  the  ver- 
dict is  clearly  wrong,  and  against  the  decid- 
ed weigbt  of  evidence,  this  works  a  denial 
of  justice;  for,  as  we  have  frequently  held 
in  such  cases,  this  court  can  grant  no  relief. 
In  the  aspect  of  the  case,  however,  that  the 
jnry  chose  to  believe  tbe  plaintiff  as  against 
the  fonr  witnesses,  and  the  circumstances 
tending  to  corroborate  them,  tbe  verdict  can- 
not stand,  because  it  is  beyond  dispute  that 
tbe  failure  to  put  cold  water  in  tbe  digester 
was  tbe  proximate  cause  of  tbe  accident,  and 
was,  in  this  view  of  the  case,  the  negligent 
omission  of  tbe  plalntilTs  co-employ6  and 
fellow  servant,  Longren,  the  cook,  and  neces- 
sarily defeats  any  recovery  by  the  plaintiff. 
For  this  reason,  the  verdict  cannot  stand. 


2.  In  view  of  the  condition  of  the  eridenoe 
upon  the  question  whether  the  failure  to  put 
cold  water  In  the  digester  on  the  night  of  the 
accident  was  the  personal  fault  of  the  plain- 
tiff, the  ruling  of  the  court  in  admitting;  in 
evidence  the  plaintiCTs  testimony  as  to  the 
conversation  between  him  and  Wildhagen, 
the  defendant's  superintendent,  and  Oreu- 
lich,  its  secretary,  at  tbe  office  of  the  com- 
pany, some  three  months  after  the  accident, 
and  in  refusing  to  strike  it  out  after  It  had 
been  given,  was  manifest  error,  prejudicial 
to  tbe  defendant.  Tbe  evidence  had  not  tbe 
least  relevancy  to  any  question  in  the  case. 
It  was  utterly  Immaterial  in  all  its  parts.  It 
could  serve  no  other  purpose  but  to  excite 
prejudice  and  passion  on  the  part  of  the 
Jury  against  tbe  defendant.  This  was  its  al- 
most certain  result  To  allow  such  evidence 
In  a  court  of  Justice  to  affect  the  rights  of 
parties  litigant  is  hi  plain  violation  of  the 
rules  of  evidence,  and  tends  directly  to  ren- 
der the  verdict  the  product  of  preiudlc'e,  pas- 
sion, or  resentment,  Instead  of  the  calm,  con- 
scientious deliberations  of  an  impartial  jury; 
and  its  admission  was  clearly  prejudicial  to 
tbe  rights  of  the  defendant  For  these  rea- 
sons, there  must  be  a  new  trial.  The  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 


HOULTON  V.  NICHOL. 
(Supreme  Court  of  Wisconsin.  May  22,  1896.) 
Contract  —  Public  Poliot  —  Lobbtino  —  What 
cosstitdtes. 
Plaintiff,  a  person  of  large  experience  In 
regard  to  federal  public  lands,  because  satisfied 
that  a  certain  class  of  lands,  that  had  bpon 
kvpt  out  of  the  market  on  account  of  a  supposed 
claim  under  certain  railroad  grants,  could  be 
legally  thrown  open  to  settlement,  entered  into 
an  agreement  with  defendant,  who  was  desirous 
of  Bcqniring  such  lands,  to  instruct  the  latter  In 
regard  to  the  manner  of  procuring  the  same, 
and  to  do  all  that  was  necessary  to  have  such 
lands  thrown  open  to  settlement  in  considera- 
tion of  a  certain  proportion  of  the  value  of  the 
land  acquired  by  defendant  Beld,  that  the 
contract  was  not  per  se  invalid,  as  against  pub- 
lic policy,  as  a  lobbying  contract 

Appeal  from  circuit  court  Bayfield  coun- 
ty; John  K.  Parish,  Judge. 

Action  by  Horatio  Houlton  against  Bobert 
L.  Nlcbol.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Plaintiff,  at  the  time  of  the  agreement 
hereinafter  mentioned,  was  a  woodsman  and 
pine-land  explorer  of  large  exi>erience,  well 
versed  In  respect  to  the  location  of  valuable 
timber,  lands  on  the  government  domain  in 
northwestern  Wisconsin,  and  the  methods  to 
be  pursued  in  order  to  legally  acquire  lands 
under  the  land  laws  of  the  United  States. 
There  was  a  class  of  such  lands  that  bad 
been  kept  out  of  the  market  for  many  years 
on  accoimt  of  a  supposed  right  thereto  un- 
der certain  railroad  grants.  Plaintiff,  by  in- 
vestigation at  tbe  general  land  ofiice,  became 
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Batisfled  that  Buch  lands  were  In  fact  free 
from  any  valid  claim  under  railroad  land 
grants,  that  they  might  legally  be  thrown 
open  to  settlement,  and  that  persons  might 
thereupon  legally  settle  thereon,  and  be  enti- 
tled, by  virtue  of  such  settlement,  to  priori- 
ty under  the  homestead  and  pre-emption 
laws  of  the  United  States  and  the  establish- 
ed practice  of  the  general  land  office.  De- 
fendant desired  to  obtain  a  tract  of  such 
land.  Plalntitr  and  defendant  entered  Into 
an  agreement,  wherein  and  whereby  the  for- 
mer agreed  to  instruct  the  latter  in  respect 
to  such  lands,  and  the  method  of  obtaining 
the  same  under  the  land  laws  of  the  United 
States,  and  to  do  all  that  was  necessary  in 
order  to  have  such  lands  thrown  open  to  set- 
tlement, so  that  the  filing  of  claims  might 
be  made  thereon,  and  defendant  agreed,  in 
consideration  thereof,  to  pay  plaintiff  10  per 
cent,  of  the  Value  of  any  tract  of  such  land 
he  might  thereby  acquire..  Pursuant  to  such 
agreement,  plaintiff  furnished  to  defendant 
the  minutes  and  description  of  160'  acres  of 
such  lands,  and  fmnished  him  the  necessary 
information  In  respect  to  complying  with  the 
land  laws  of  the  United  States  in  order  to  ob- 
tain title  thereto,  through  and  by  means  of 
which  defendant  finally  acquired  such  land. 
The  value  thereof  was  about  $8,000,  and  the 
plaintiff  claimed  as  his  compensation  $800. 
This  is  substantially  the  cause  of  action  set 
forth  in  the  complaint  and  established  by 
the  evidence.  Certain  parties  made  adverse 
claims  to  the  land,  which  defendant  extin- 
guished by  paying  $150.  On  that  ground  he 
claimed,  on  the  trial,  that  plaintiff  failed  to 
fulfill  his  contract  by  failing  to  do  all  that 
was  necessary  to  secure  to  defendant  his  ti- 
tle. Defendant  further  claimed  that  the  $160 
should  be  allowed  to  him  by  way  of  recoup- 
ment, but  no  such  claim  was  made  by  an- 
swer in  the  case.  A  demurrer  to  the  com- 
plaint, on  the  ground  that  it  fails  to  state  a 
cause  of  action,  was  overruled  by  the  court- 
At  the  close  of  the  testimony  defendant  mov- 
ed to  dismiss  the  action  on  the  same  ground. 
Verdict  was  rendered  in  favor  of  plaintiff 
for  $700  by  direction  of  the  court.  A  mo- 
tion was  made  to  set  aside  the  verdict  and 
for  a  new  trial,  which  motion  was  overruled. 
Judgment  was  entered  in  plaintifTs  favor, 
from  which  this  appeal  was  taken. 

Brossard  &  Coiignon,  for  appellant  Loud 
&  O'Brien  and  Hollon  Richardson,  for  re- 
spondent 

MARSHALL.  J.  (after  stating  the  facts). 
The  principal  question  here  presented  is, 
was  the  contract  entered  into  between  plain- 
tiff and  defendant  void,  as  against  public 
policy?  And  that  turns  on  whether  It  em- 
braces, by  Its  term^  or  by  necessary  implica- 
tion, an  agreement  to  do  an  illegal  act  or  to 
resort  to  secret  and  improper  tampering 
with  official  action,  either  legislative  or  oth- 
erwise, to  effect  the  purposes  of  the  agree- 


ment or  that  such  was  its  tendency.  If,  br 
its  terms,  or  by  necessary  Implication,  the 
agreement  stipulated  for  corrupt  action  or 
personal  solicitation  In  the  nature  of  lobby- 
ing, or  tended  directly  to  such  results,  then 
It  is  void;  and,  if  such  facts  appear  satis- 
factorily, the  court  should  not  hesitate  to 
put  the  seal  of  condemnation  upon  it  The 
rules  governing  this  subject  are  as  old,  at 
least,  as  the  common  law,  hare  been  long 
and  firmly  established  in  our  Jurisprudence, 
and  must  be  rigidly  enforced  by  courts  of 
Justice,  else  purity  and  integrity  in  the  ad- 
ministration of  government  will  be  seriously 
imperiled.  All  agreements  which  tend  to 
Introduce  personal  Influpnce  and  solicltatioa 
as  elements  In  procuring  and  Influencing  leg- 
islative action,  or  action  by  any  department 
of  the  government,  are  contrary  to  sound 
morals,  lead  to  inefficiency  in  the  public  serv- 
ice, and  come  undtf  the  condemnation  of 
the  rule  here  under  consideration.  The  fol- 
lowing are  a  few  of  the  cases  that  might  be 
cited  in  support  of  the  foregoing  proposition: 
Tool  Co.  V.  Norrla,  2  Wall.  45;  Elkhart  Coun- 
ty Lodge  V.  Crary,  08  Ind.  238;  Lyon  v. 
MitcheU,  36  N.  T.  235;  Winpenny  v.  French, 
18  Ohio  St  469;  MiUs  v.  Mills,  40  N.  Y.  &B: 
MUbank  v.  Jones,  127  N.  Y.  370.  28  N.  E. 
31;  Trist  V.  Child,  21  WaU.  411;  Powers  v. 
Skinner,  84  Vt  274;  Bryan  v.  Reynolds,  5 
Wis.  200;  Fuller  v.  Dame,  18  Pl<*:.  472; 
Chippewa  Valley  &  S.  Ry.  Co.  v.  Chicago.  St 
P.,  M.  &  O.  Ry.  Co.,  75  Wis.  224.  44  N.  W. 
17.  In  the  last  case  there  is  a  very  ex- 
haustive discussion  of  the  general  sabject  in 
an  opinion  by  Mr.  Justice  Cassoday,  includ- 
ing numerous  citations  of  authorities,  which 
might  be  extended  to  include  all  reputable 
courts  in  aid  of  the  views  al)ove  expressed. 
There  is  no  failure  exhibited  anywbMe  to 
rigidly  maintain  the  high  standard  of  sound 
morals  in  public  affairs  which  a  correct  ap- 
plication of  the  rule  here  Invoked  requires. 
In  Marshall  t.  Railroad  Co.,  16  How.  314, 
the  learned  Judge  who  wrote  the  opinion 
said,  in  effect,  public  policy  and  sound  morals 
Imperatively  require  that  courts  shall  con- 
demn every  act  and  pronounce  void  every  con- 
tract the  elements  or  probable  tendency  of 
which  would  I>e  to  sully  the  purity  or  mis- 
lead the  Judgment  of  those  to  whom  official 
position  has  been  Intrusted,  and  this  court, 
In  Cbipitewa  Valley  &  S.  Ry,  Co.  v.  Chicago, 
St  P.,  M.  &  O.  Ry.  Co.,  supra,  quoting  with 
approval  from  Clippinger  v.  Hepbaugh,  3 
Watts  &  S.  315,  said,  in  effect  that  "it  mat- 
ters not  that  nothing  Improper  is  done  or  ex- 
pected to  be  done.  It  Is  enough  if  such  is 
i  the  tendency  of  the  contract,— that  It  Is  con- 
trary to  sound  morality  and  public  poli(.'y, 
leading  necessarily,  in  the  hands  of  desijn- 
Ing  and  corrupt  persons,  to  improper  tam- 
pering with  public  officers,  and  the  use  of 
an  extraneous  secret  influence  over  an  impo^ 
taut  brancli  of  the  government  It  may  not 
corrupt,  but  if  it  corrupts  or  tends  to  cor- 
rupt or  if  it  deceives  or  tends  to  deceive. 
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that  is  snffident  to  stamp  Its  character  wltb 
the  seal  of  disapproval  before  a  judicial 
trlbnnal." 

As  applied  to  contracts  like  the  one  before 
ns,  the  dan^rs  and  mischiefs  that  may  arise 
from  allowing  parties  to  make  merchandise 
of  mere  personal  solicitation  and  inflnence  is 
what  the  law  seeks  to  guard  against,  by  dos- 
ing the  doors  of  the  courts  securely  against 
aU  efforts  to  enforce,  or  to  secure  the  fruits 
of,  agreements  that  Involve  such  elements,  as 
a  subject  of  sale,  either  expressly  or  by  nec- 
essary inference.  Does  the  agreement  under 
consideration  come  within  the  condemnation 
of  the  salutary  rule  referred  to?  That  is  the 
question.  Unless  it  docs,  clearly,  the  contract 
should  be  upheld.  As  very  truly  said  by  Sir 
George  Jeseel,  M.  R.,  In  Printing,  etc.,  Co.  v. 
Sampson,  19  L.  R.  Eq.  462:  "It  must  not  be 
forgotten  that  we  are  not  to  extend  arbitrarily 
those  rules  which  say  that  a  given  contract 
is  void  as  being  against  public  policy,  because. 
If  tbere  is  one  thing  which,  more  than  an- 
other, public  policy  re<iuires,  it  is  that  men 
of  full  age  and  of  competent  understanding 
shall  have  the  utmost  liberty  of  contracting, 
and  that  their  contracts,  when  entered  into 
freely  and  voluntarily,  shall  be  held  sacred, 
and  shall  be  enforced  by  the  courts  of  Jus- 
tice. Therefore  you  have  this  paramount  pub- 
lic policy  to  consider,  that  you  are  not  lightly 
to  interfere  with  this  freedom  of  contract" 
This  means  no  more,  we  take  It,  than  that 
It  should  be  made  to  appear  clearly— that  Is, 
beyond  reasonable  controversy— that  the  con- 
tract is  void,  as  contrary  to  law  or  sotmd  . 
morals,  else  it  should  be  sustained.  In  the 
light  of  the  foregoing,  the  contract  in  question 
must  be  subjected  to  Judicial  interpretation  in 
order  to  determine  wbether  It  contains  the 
fatal  element  or  not;  for  It  cannot  be  serious- 
ly eoutended  that  by  Its  terms,  either  as  set 
forth  in  the  complaint  or  established  by  the 
evidence,  It  necessarily  required  the  doiiig  of 
anything  of  an  Improper  character  or  neces- 
sarily tended  to  any  such  thing.  Plaintiff 
agreed  to  furnish  defendant  with  minutes  of 
desirable  lands  on  the  public  domain  upon 
which  to  locate,  and  to  Instruct  him  In  re- 
spect to  what  he  should  do  as  a  settler  on 
such  lands  in  order  to  secure  priority  under 
tbe  land  laws  of  the  United  States,  and  to 
do  all  that  was  necessary  or  could  be  done 
to  bring  the  land  In  question  into  market,  and 
enable  defendant  to  acquire  title  thereto. 
Wherein  does  this  language  contemplate  the 
doing  of  anything  illegal?  The  Intention  of 
the  imrties  must  be  gathered  from  the  lan- 
guape  they  used,  from  the  contract  actually 
made,  in  the  light  of  attending  circumstances, 
the  same  as  in  any  other  case.  If,  properly 
construed,  it  does  not,  by  its  terms  or  by  nec- 
essary Implication,  contain  anything  Illegal, 
or  tend  to  any  violation  of  sound  morals,  tbe 
fatal  element  should  not,  through  an  over- 
zealous  desire  to  fortify  against  the  deplorable 
effects  of  lobbying  contracts,  strictly  so  call- 
ed. wUcb  all  recognize  and  should  unhesitat- 


ingly condemn,  be  injected  Into  It  hr  men 
suspicion  and  conjecture  that  the  parties  In- 
tended to  do  some  Illegal  act,  or  a  legal  act 
by  Illegal  means,  or  that  the  agreement  might 
have  probably  led  to  improper  Influences  upon, 
or  tampering  with,  official  conduct,  and  there- 
by defeat  the  contract 

It  Is  sometimes  lost  sight  of  that  the  pre- 
sumptions In  human  affairs  are  in  favor  of 
innocence  rather  than  of  guilt,  and  that  such 
rule  applies  In  testing  such  a  contract  as  the 
one  we  have  here  by  the  principles  of  sound 
morals.  McBratney  v.  Chandler,  22  Kan.  692. 
In  Salinas  v.  Stillman,  14  C.  C.  A.  60,  66  Fed. 
677,  the  agreement  between  the  parties  pro- 
vided that  a  portion  of  the  moneys  eventual- 
ly to  be  derived  from  the  United  States,  un- 
der an  act  to  purchase  the  Vt.  Brown  reser- 
vation, should  be  paid  to  a  certain  agent,  who 
was  to  procure  the  purchase.  The  court,  cit- 
ing Trist  V.  Child,  supra.  In  support  of  the 
proposition  that  contracts  to  aid  in  procur- 
ing legislation  are  not  necessarily  unlawful, 
said.  In  effect  that,  as  the  bill  does  not  show 
the  character  of  the  services  to  be  rendered, 
tbe  presumption  Is  that  th^  are  lawful, 
rather  than  unlawfuL  Bryan  t.  Reynolds, 
6  Wis.  200,  decided  by  this  court  many  years 
ago,  and  which  has  often  been  dted  with  ap- 
proval in  other  Jurisdictions,  Is  to  the  same 
effect  There  was  an  agreement  to  prose- 
cute and  superintend.  In  the  capadty  of  agent 
and  attorney,  a  private  claim  before  the  leg- 
islature. The  court  held  that,  under  a  proper 
interpretation  of  the  contract  it  contained, 
by  Its  terms,  an  agreement  to  pay  money  In 
consideration  of  influence  by  way  of  personal 
solicitation  of  members  of  the  legislature  in 
favor  of  the  desired  legislation.  The  follow- 
ing language  was  used  by  the  learned  Judge 
who  delivered  the  opinion:  "We  have  had 
some  difficulty  In  determining  that  the  con- 
tract sued  upon- In  this  case  was  a  contract 
which  stipulated  for  tbe  use  of  the  Influence 
of  the  plaintiff  with  tbe  members  of  the  leg- 
islature In  favor  of  a  law,  •  •  •  but  upon 
reflection    we   think   that   to   be    the   case. 

♦  •   •    We    know    of    no    way    by    which 

•  •  •  plaintiff  could  comply  with  the  con- 
tract on  his  part  without  resorting  to  personal 
solicitation'  with  the  members  of  the  legisla- 
tive body.  We  therefore  think  that  the  con- 
trad  was,  by  Its  terms,  an  agreement  to  pay 
money  for  a  consideration  Inconsistent  with 
public  policy."  To  tbe  same  effect  Is  Chip- 
pewa Valley  &  S.  Ry.  Co.  v.  Chicago,  St  P, 
M.  &  O.  Ry.  Co.,  supra,  where  this  court, 
quoting  with  approval  from  Tool  Co.  v.  Nor- 
ria,  supra,  and  Oscanyan  v.  Arms  Co.,  103  U. 
B.  261,  to  tbe  effect  that  agreements  to  In- 
fluence the  action  of  the  legislative  or  other 
branches  of  the  government  by  personal  so- 
licitation or  influence  are  void  as  against  pub- 
lic policy  without  reference  to  the  question 
of  wbether  improper  means  are  contemplated, 
held  that  the  law  looks  to  tbe  general  tendency 
of  such  agreements,  and  doses  the  doors  to 
tenm^tation,  by  refusing  their  recognition  la 
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any  of  thb  courts  of  the  country;  but,  in  ap- 
plying the  principle  to  tbe  case  in  hand,  the 
court  held  that  the  language  of  the  contract 
was  such  that  the  plaintiff.  In  carrying  it  out, 
must  necessarily  have  resorted  to  methods 
classed  as  lobbying;  that,  though  the  contract 
did  not,  in  terms,  require  anything  of  an  im- 
proper cliaracter,  it  did  so  impliedly,  as  per- 
formance necessarily  led  to  methods  that 
come  within  the  condemnation  of  the  law; 
thereby  recognizing  that  the  test  is,  does  the 
contract,  by  its  terms  or  by  necessary  impli- 
cation, require  the  performance  of  acts  of  a 
corrupt  character,  or  which  have  a  corrupting 
tendency? 

Obviously,  when  the  learned  Judge  in  Tool 
Co.  T.  NorrlB.  supra,  so  often  quoted  and  ap- 
proved, said  that  the  law  looks  to  the  tendency 
of  such  agreements,  and  closes  the  doors  of 
the  courts  to  them,  and  that  their  invalidity 
turns,  not  on  whether  improper  influences  are 
Intended,  but  upon  their  corrupting  tendency, 
be  referred  to  agreements  to  do  acts  in  them- 
selves contrary  to  public  policy,  or  agreements 
the  performance  of  which,  by  necessary  in- 
ference, required  or  contemplated  the  resort 
to  methods  having  a  corrupting  tendency. 
That  is  all.  In  Trist  v.  Child,  supra,  the 
agreement  was  for  the  influence  of  a  lobby- 
ing agent  to  bring  alx)ut  the  passage  of  a  law 
for  the  payment  of  a  private  claim,  without 
reference  to  its  merits,  by  means  of  personal 
influence  and  solicitation.  The  court  held  the 
contract  void,  and  there  clearly  pointed  out 
the  distinction  between  agreements  for  serv- 
ices that  may,  and  such  as  may  not,  properly  be . 
entered  Into  to  obtain  legislative  or  executive 
action,  and,  in  effect,  said  that  the  prepara- 
tion of  petitions,  taking  of  testimony,  collect- 
ing of  facts,  preparing  of  arguments,  and  sub- 
mitting them,  orally  or  in  writing,  to  commit- 
tees or  other  proper  authority,  and  services  of 
like  character,  which  are  intended  to  reach 
only  the  reason  of  those  to  be  Influenced,  are 
legitimate.  They  are  not  to  be  classed  with 
ccmtaticts  for  'personal  solicitation,  or  the 
means  customarily  resorted  to  by  the  lobbyist. 
It  is  upon  the  latter  that  the  law  puts  the  seal 
of  condemnation;  not  upon  the  former.  To 
the  same  effect  are  Spalding  v.  Ewing  (Pa. 
Sap.)  24  Atl.  219,  Powers  v.  Skinner,  34  Vt 
275,  and  Chippewa  Valley  &  S.  Ry.  Co.  v.  Chi- 
cago, S.  P.,  M.  &  O.  Ry.  Co.,  supra.  In  Powers 
V.  Skinner,  supra,  the  court  held  that  a  con- 
tract to  labor  faithfully  before  the  legislature 
to  effect  a  desired  end  was  not  by  its  terms 
illegal;  but  the  trial  court  found,  in  addition, 
that  it  contained  an  agreement  that  the 
plaintiff  should  solicit  members  in  an  Individ- 
ual way,  as  opportunity  therefor  was  pre- 
sented, and,  because  of  such  elemoit,  that  the 
contract  was  void.  A  contract  somewhat 
similar  to  the  one  under  consideration,  In 
Houlton  V.  Dunn  (Minn.)  61  N.  W.  898,  was 
held  void,  as  against  public  policy;  but  the 
court  appeara  to  have  rested  the  decision,  not 
so  much  on  the  contract,  as  on  what  was  done 
ander  it,  and  done  before  It  was  entered  into. 


The  evidence  showed  that  plaintiff  attended 
sessions  of  congress,  appeared  before  its  com- 
mittees,  and  employed   counsel  to  urge  the 
passage  of  a  bill  forfeiting  lands  to  tbe  gov- 
ernment, and  to  open  them  to  settlement  in 
such  a  way  as  to  secure  priority  of  settlers 
thereto.    So  far  as  we  can  gather  from  the  re- 
ported case,  all  acts  done  in  regard   to  ob- 
taining legislation  were  prior  to  the  making  of 
the  agreement.    There  was  really  nothing  in 
the    language   or   purposes   of   the   contract, 
viewed   in   the   light  of  attending   drcnm- 
stances,  ai>d  what  was  actually  done,  sbowing 
that  improper  influence  was  contemplated,  or 
that  there  was   any   tendency   to   that   end. 
There  was  no  personal  soliciting  of  members 
of  congress  or  the  ofllcers  of  the  interior  de- 
partment   Tbe  carrying  out  of  the  contract 
did  not  require  or  lead  to  any  such  thing,  for 
it  was,  so  far  as  relates  to  any  official  action. 
a  mere  agreement  to  promote  tbe  enforcement 
and  application  of  existing  laws  and   estab- 
lished regulations  of  the  interior  department 
to  existing  conditions,  to  the  end  that  person.^ 
having  a  right  to  select  and  acquire  lands  en 
the  public  domain  might  exercise  snch  right. 
This  required  only  the  colled  Ing  of  facts,  and 
presenting  them  to  the  proper  ofdcers,   and 
making  arguments  thereon  in  respect  to  thf 
legal  status  of  the  lands,  under  the  circum- 
stances, and  the  rights  of  parties,  under  sncli 
existing  laws  and  regtilations,  to  acquire  sudi 
lands.    The  fact  that  plaintiff  was  not  a  mem- 
ber of  the  legal  profession  makes  no  differ- 
ence  with   the   legitimate   character   of   his 
services,  in  the  face  of  the  imdispnted  facts 
that  such  services  required  special  knowledge 
and  training,  and  that  plaintiff,  by  years  of 
study  and  experience,  liad  qualified  himself 
to  render  valuable  services  to  his  emidoyers. 
Under  these  circumstances,  to  infer  that  the 
services  contracted  for  were  other  than  sncli 
as  are  sanctioned  by  Trist  v.  Child,  supra,— 
the  collecting  of  facts,  making  of  argwaenu. 
and  promoting  action  by  appeals  to  reason,— 
is  rather  to  reverae  the  rule  which  preenmes 
innocence  rather  than  guilt  in  the  affairs  cf 
life.    So  far  as  Houlton  v.  Dunn,  supra,  is  in- 
consistent with  the  decision  in  this  cose,  we 
are  not  disposed  to  follow  it.  but  to  hold  that, 
unless  the  contract  was  for  the  performano<> 
of  some  act  Illegal  per  se,  or  to  do  somethio;; 
of  itself  of  a  corrupting  tendency,  or  by  its 
terms   or  by   necessary   implicatioo    it   con- 
templated a  resort  to  improper  means,  auch  as 
personal  solicitation  or  influence,— eomethin.!: 
other  than  an  appeal  to  the  reason  of  the  de- 
partment officers  whose  action  was  sought,  or 
to  obtain  their  action  as  a  favor  instead  of  as 
a  right,— it  should  be  upheld. 

So  far  as  appeara  from  the  evidence  tai  this 
case,  plaintiff  had  acquired  all  his  inf  ormatita 
in  respect  to  the  legal  status  of  the  lands  in 
question,  their  location  and  value,  before  the 
contract  was  made  with  the  defendant  No 
legislation  was  had,  solicited,  or  required. 
The  only  thing  plaintiff  did  after  making  sncb 
contract,  and  the  only  thing  ccmtemplated. 
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was  to  make  sach  presentation  before  the  sec- 
retary of  the  Interior  as  to  satisfy  such  officer 
of  the  legal  status  of  the  lands,  and  tliat  they 
should  be  thrown  <^>en  to  settlement  under 
cxlstlug  laws,  which  would  secure  to  the  first 
f^ettlor  thereon  priority  thereto;  and  there  Is 
no  element  In  the  agreement,  the  performance 
of  which,  by  necessary  or  reasonable  infer- 
ence, tended  to  any  other  result.  It  appears 
tbat  plaintiff  did  not  go  before  such  depart- 
ment, and  malce  such  presentation,  and  urge 
such  action  as  a  favor  to  bis  principals,  but 
!i8  a  right  to  which  they,  and  all  other  persons 
similarly  situated,  were  entitled.  Looking  at 
the  contract  and  its  tendency,  aa  above  stated, 
the  elements  requisite  to  warrant  the  court  in 
condemning  it  as  contrary  to  public  policy  are 
absent  Hence,  it  must  be  sustained  as  a 
Itinding  agreement  between  the  parties. 

The  other  questions  raised  have  been  con- 
sidered, but  we  do  not  deem  them  of  sufficient 
importance  to  more  than  mention  them,  so 
that  it  may  be  seen  that  they  have  not  been 
overlooked.  There  is  no  reversible  error  that 
we  perceive  In  the  record.    Judgment  alUrmed. 


Mcdonald  t.  fire  association  of 
philadeilphia. 

(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

FlKB   InSDBAKOB  —  HORTOAOBD    FSRSOKAL     PbOP- 

■RTT— Notice  to  Compant. 
Defendant's  agents,  who  were  also  en- 
gaged in  banUng,  issued  a  fire  policy  covering 
certain  property  on  which  they,  as  bankers,  held 
a  chattel  mortgage.  Beld,  that  this  was  suflS- 
cient  notice  to  the  company  to  sapport  the  pre- 
sumption that  the  condition  in  the  policy  that  it 
shonld  be  void  if  the  subject  of  the  insurance 
was  personal  property  incumbered  by  mortgage 
was  waived. 

Api>eal  from  circuit  court,  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  on  fire  policy,  brought  by  Hugh 
McDonald  against  the  Fire  Association  of 
Philadelphia.  There  was  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Action  to  recover  on  a  fire  Insurance  pol- 
icy. J.  and  J.  H.  Taylor,  father  and  son, 
were  engaged  in  the  banking  and  Insurance 
business  at  Green  Bay,  Wis.  The  son  chief- 
ly attended  to  the  banking  business,  and  the 
father  to  the  insurance  business.  Prior  to 
the  taking  out  of  the  policy  in  question,  the 
two  Taylors,  as  bankers,  the  business  being 
done  by  the  son,  took  a  chattel  mortgage  run- 
ning to  the  bank  on  property  covered  by  the 
insurance  policy.  The  property  was  so  In- 
cumbered at  the  time  the  policy  was  issued. 
No  mention  was  made  of  the  mortgage  In 
such  policy,  and  It  contained  the  usual  pro- 
vision that  the  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  thereon  or  add- 
ed thereto,  should  be  void  If  the  subject  of 
the  Inanrance  be  personal  property,  and  be 
incumbered  by  chattel  mortgage.  All  the 
facts  were  established  requisite  to  entitle 
plaintUC  to  recover,  unless  the  existence  of 


the  chattel  mortgage  was  fatal,  under  the 
circumstances,  to  plaintitTs  claim.  Judg- 
ment was  rendered  in  defendant's  favor,  from 
which  t)il8  appeal  was  taken. 

Greene  &  Vroman,  for  appellant.  Kueff- 
ner,  Fauntleroy  &  Rice,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  policy  was  in  the  form  provided  for  by 
chapter  19S,  Laws  1S91.  The  decision  of  the 
trial  court  was  based  on  the  supposed  valid- 
ity of  that  act,  and  that  the  provision  of  the 
policy  to  the  effect  that,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or 
added  thereto.  It  should  be  void  if  the  sub- 
ject of  Insurance  be  personal  property,  and 
be  incumbered  by  a  chattel  mortgage,  had 
the  force  of  law,  and  was  effecttial  to  avoid 
the  policy,  regardless  of  whether  the  com- 
pany had  notice  of  the  mortgage  when  It 
was  Issued  or  not;  but,  inasmuch  as  such 
law  has  been  declared  unconstitutional 
(Dowllng  V.  Insurance  Co.  [Wis.]  05  N.  W. 
738;  Goss  V.  Insurance  Co.,  Id.  1036),  the  rea- 
sons which  moved  the  learned  trial  Judge  to 
hold  the  policy  void  do  not  apply  on  this 
appeal.  The  policy,  though  void  by  its 
terms  (Wilcox  v.  Insurance  (3o.,  85  Wis.  193, 
55  N.  W.  188),  is  not  necessarily  so,  be- 
cause the  provision  in  regard  to  the  chattel 
mortgage  was  subject  to  waiver,  and,  as  a 
matter  of  law,  was  waived  by  the  company 
if  it  had  notice  of  the  existence  of  such  mort- 
gage when  the  policy  was  issued  (Dowllng  y. 
Insurance  Co.,  supra;  Goss  v.  Insurance  Co., 
supra).  But  It  Is  claimed  in  this  case  that 
the  agent  through  whom  the  policy  was  is- 
sued was  a  bauker,  and  that  the  knowledge 
he  received  of  the  existence  of  the  mort- 
gage was  in  the  latter  capacity;  hence  such 
knowledge  is  not  imputable  to  the  company. 
On  this  there  is  some  conflict  of  authority  in 
other  jurisdictions.  Union  Nat  Bank  of 
Oshkosh  V.  German  Ins.  Co.,  18  O.  C.  A. 
203,  71  Fed.  473;  Trentor  v.  Pothen,  40 
Minn.  296.  49  N.  W.  129;  Insurance  Co.  v. 
Parsons,  47  Minn.  352,  50  N.  W.  240,— and 
other  cases  that  might  be  cited  so  hold; 
while  In  Stennett  ▼.  Insurance  (3o.,  68  Iowa, 
074,  28  N.  W.  12,  It  Is  held,  in  effect,  that  If 
the  knowledge  Is  obtained  outside  of  the 
agency,  and  the  circumstances  are  not  such 
as  to  justify  an  Inference  that  the  agent 
had  the  fact  In  mind  at  the  time  the  policy 
was  Issued,  such  knowledge  will  not  affect 
the  company;  and  this  we  deem  to  be  the 
true  rule,  and  It  was  distinctly  so  held  in 
Shafer  V.  Insurance  Co.,  53  Wis.  361,  10  N.  W. 
381.  The  claim  was  made  tbat,  unless  the 
agent  acquired  his  knowledge  in  the  capacity 
as  agent,  and  while  engaged  in  the  transac- 
tion of  Its  business,  the  company  Is  not 
bound.  In  the  opinion,' by  Mr.  Justice  Cole, 
it  Is  said,  in  effect:  "We  see  no  reason  for 
thus  restricting  the  rule.  If  the  agent,  when 
he  issued  the  policy,  had  not  forgotten  the 
Information  which  he  had  received  from  the 
assured  on  those  subjects;  If  he  had  in  bis 
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mind  these  facts  concerning  the  risks,— why 
should  this  not  be  deemed  sufficient,  and 
eqalyalent  as  notice  to  the  defendant  ot 
the  same  things?  If  the  agent  knew  the 
facts  when  called  npon  to  act  for  his  prin- 
cipal, that  Is  all  we  consider  necessary." 
The  last  expression  must  be  considered  with 
what  precedes  it,  to  the  effect  that  If  the 
agent  has  tbe  fact  in  mind  of  which  he  bad 
preyiously,  in  another  capacity,  been  inform- 
■ed,  when  he  issues  the  policy,  the  company 
is  bound,  and  should  not  be  understood  as 
holding  that  previous  knowledge  of  the 
agent  will  in  any  event  charge  the  principal 
with  such  knowledge.  As  said  in  Stennett 
T.  Insurance  Co.,  supra,  if  the  cfrcumstan- 
■ces  are  not  such  as  to  Justify  the  inference 
that  he  had  the  information  in  mind  at  the 
time  of  issuing  the  policy,  the  company  will 
Bot  be  affected  thereby.  To  this  effect  is 
Brothers  t.  Bank,  84  Wis.  381,  54  N.  W. 
786,  where  the  rule  is  stated  thus:  "If  the 
agent  acquires  his  information  so  recently 
^8  to  make  it  incredible  that  be  should  have 
forgotten  it,  his  principal  will  be  tx>und,  al- 
though not  acquh-ed  while  transacting  the 
business  of  the  principal."  Applying  the 
foregoing  to  the  findings  in  this  case,  de- 
fendant must  necessarily  be  charged  with 
knowledge  of  the  existence  of  the  chattel 
mortgage  when  the  policy  in  question  was 
issned.  The  court  found  that  the  agents 
obtained  the  information  in  respect  to  the 
mortgage  in  their  capacity  as  bankers,  but 
that  J.  H.  Taylor,  one  of  such  agents,  knew 
of  It  when  the  policy  was  issued.  There  is 
no  finding  that  the  agent  did  not  have  the 
fact  in  mind,  and  nothing  in  the  findings  or 
In  the  evidence  to  Justify  the  inference  that 
«  had  been  forgotten;  hence  the  defendant 
must  be  held  to  have  had  knowledge  of  the 
mortgage  when  the  policy  was  issued,  and 
-to  have  waived  the  provision  of  the  policy 
under  consideration.  The  Judgment  of  the 
•circuit  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
■In  accordance  with  the  prayer  of  the  com- 
plaint. 


HORNER  T.  YANCB. 
■(Supreme  Court  of  Wisconsin.    May  22,  1896.) 

HUBBAND    AND   WlFB— CbIMIXAI.   CONVEKHATION— 

Wifb's  Lkttbrs  to  Husband— £vi- 
DESCE — Objection, 

1.  Rev.  St.  i  4072,  provides  that  "a  hus- 
■band  or  wife  shall  not  be  allowed  to  disclose  a 
-confidential  communication  made  by  one  to  the 
other,  during  their  marriaKe,  without  the  con- 
sent of  the  other.  In  an  action  for  criminal  con- 
versation, the  plaintiff's  wife  is  a  (-ompetent 
witness  for  the  defendant  as  to  any  matter  in 
•controversy,  except  as  aforesaid."  Held,  that 
letters  written  by  plaintiff's  wife  to  him  prior 
to  an  alleged  alienation  of  her  affections  are  ad- 
missible in  evidence  on  the  miestion  of  damages 
.alleged  to  have  been  sustained  by  plaintiff. 

2.  Where  a  bundle  of  letters,  offered  at 
the  same  time,  contained  one  written  after  the 
alleged  alienation  of  the  wife's  affections,  a 
general  objection  to  them  on  the  ground  that 


they  were  privileged  ooumanlcaHoBa  was  prop- 
erly overruled,  unce  the  objectioB  to  the  one 
letter  should  have  been  specific. 

Appeal  from  circuit  court,  Oconto  ooonty; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Charles  Homer  against  Gnst 
Yance  for  damages  for  alienatlog  the  affec- 
tions of  plaintiff's  wife.  From  a  Jndgnaent 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Webster  &  Classon,  for  appellant.  Mar- 
tlneau  &  Atwood.  for  respondent 

CASSODAY,  a  J.  This  action  was  com- 
menced October  5,  1894,  to  recover  danuigcs 
alleged  to  have  been  sustained  by  reason  of 
the  defendant's  having,  between  May  18. 
1893,  and  November  1,  1893,  alienated  the 
affections  of  the  plaintiff's  wife,  Mary  Anne, 
to  whom  he  was  married  December  21,  1873. 
The  complaint  is  in  the  usual  form.  The 
answer  admits  the  marriage,  but  denies  ev- 
ery other  allegation  of  the  compUlnt.  At 
the  close  of  the  trial  the  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  $430.  From  the  Judgment 
entered  thereon  the  defendant  brings  this 
appeal. 

The  only  error  assigned  te  that  Qie  coiort  pe^ 
mitted  the  plaintiff  to  introduce  in  evidence 
numerous  letters  from  his  wife  to  himself, 
written  and  sent  between  August  7, 1881,  and 
October  9,  1893,  inclusive,  showing  her  af- 
fection and  regard  for  him  as  a  iinsband. 
The  contention  is  that  such  letters  were  in- 
admissible for  such  a  purpose,  in  this  action, 
by  reason  of  the  statute  which  declares  that 
"a  husband  or  wife  shall  not  be  allowed  to 
disclose  a  confidential  communication  made 
by  one  to  the  other,  during  their  marriage, 
without  the  consent  of  the  other.  In  an  ac- 
tion for  criminal  conversation,  the  plaintiff's 
wife  is  a  competent  witness  for  the  defend- 
ant as  to  any  matter  in  controversy,  except 
as  aforesaid."  Rev.  St.  i  4072.  "The  first 
part  of  this  section  is  confirmatory  of  the 
common  law,  and  the  last  part  is  in  contra- 
vention of  it"  Smith  V.  Merrill,  75  Wia 
463,  44  N.  W.  759.  "With  certain  excep- 
tions, it  was,  at  common  law,  against  pub- 
lic policy  to  allow  the  wife  to  be  a  witness 
for  or  against  her  husband  In  any  action, 
civil  or  criminal,  to  which  she  was  not  a 
party."  Id.,  75  Wis.  462,  44  N.  W.  759,  and 
authorities  there  cited.  As  to  some  of  such 
exceptions,  see  1  Greenl.  Ev.  H  343,  344. 
And  again  the  same  learned  author  says: 
"Thus,  In  actions  for  criminal  conversatioD, 
it  being  material  to  ascertain  upon  what 
terms  the  husband  and  wife  lived  together 
before  the  seduction,  their  language  and  de- 
portment towards  each  other,  their  corres- 
pondence together,  and  their  conversations 
and  correspondence  with  third  persons,  are 
original  evidence.  But,  to  guard  against  the 
abuse  of  this  rule,  it  has  been  held  that,  be- 
fore the  letters  of  the  wife  can  be  received, 
it  must  be  proved  that  they  were  wrlttea 
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prior  to  any  misconduct  on  her  part,  and 
'When  there  existed  no  ground  (or  imputing 
collusion.  If  written  after  the  attempt  of 
the  defendant  to  accomplish  the  crime,  the 
letters  are  Inadmissible."  Id.  i  102.  Among 
the  cases  there  cited  In  support  of  the  prop- 
osition axe  the  following:  Klsam  v.  Faucett, 
2  Esp.  562;  Edwards  v.  Crock,  4  Esp.  39; 
Trelawney  y,  Coleman,  1  Barn.  &  Aid.  90; 
WUlls  V.  Bernard,  8  Blng.  376.  Tliese  cases 
run  back  for  a  century,  and  the  last  case 
follows  the  earlier  cases,  and  holds  that  "in 
an  action  for  criminal  conversation  the  let- 
ters of  the  wife  to  her  husband  and  others 
are  admissible  in  evidence  to  show  the  state 
of  the  wife's  feelings,  although  they  may 
also  state  a  fact  which  would  not  strictly 
be  evidence."  To  the  same  effect,  Palmer  v. 
Crook,  7  Gray,  418;  Com.  v.  Trefethen,  157 
Mass.  190,  31  N.  B.  961;  GUchrlst  v.  Bale, 
8  Watts,  355;  Preston  v.  Bowers,  13  Ohio 
St.  1;  Holtz  V.  Dick,  42  Ohio  St.  23;  Perry 
V.  Lovejoy,  49  Mich.  529,  14  N.  W.  485;  Ed- 
gell  V.  Francis,  66  Mich.  303,  38  N.  W.  501; 
Long  V.  Booe  (Ala.)  17  South.  716.  We  must 
hold  that  the  letters  written  by  the  plaintiff's 
wife  to  him  prior  to  the  alleged  alienation 
of  her  affections  were  properly  admissible 
in  evidence  on  the  question  of  damages  al- 
leged to  have  been  sustained  by  the  plain- 
tiff. But  one  or  more  of  these  letters 
appear  to  have  been  written  after  such 
alleged  alienation,  and,  had  they  been  ob- 
jected to  on  that  ground,  should  have  been 
excluded  on  the  principles  already  stated. 
See,  also,  WUton  v.  Webster.  7  Car.  &  P.  198. 
But  after  being  Identified  the  letters  appear 
to  bave  been  all  offered  in  evidence.  In  a 
bundle,  at  the  same  time;  and  the  only  ob- 
jection to  them  was  general,  on  the  ground 
that  they  were  privileged  communications, 
which  was  properly  overruled.  Had  the  ob- 
jection been  specific,  on  the  ground  Indicat- 
ed, tbe  objectionable  letters  might  have  been 
withdrawn.  The  Judgment  of  the  circuit 
court  Is  affirmed. 


DONOVAN  V.  CHICAGO  &  N.  W.  RT.  CO. 

(Supreme  Court  of  Wlscoosin.    May  22,  1896.) 

Kaii-wat  Cohpanibs— Liabiutt  for  Firbs  —  No- 
tice OP  Claim— AuE.vbMFNT  op  Plbapixos — 
Evidence— Damages— Hahmlkbs  Ekkoh. 

1.  Under  Laws  1893,  c.  202,  proriding  that 
no  notion  can  be  maintained  aRamst  a  railway 
company  for  damages  to  property  by  fire  from 
a  locomotive  unless  notice  of  the  claim  be  giv- 
en, an  amendment  should  not  have  been  allow- 
ed demanding  damages  for  injuries  to  a  tract 
of  land  not  incinded  in  the  oncinnl  notice. 

2.  The  error  in  aliowinf;  hucIi  an  amend- 
ment is  cured  by  setting  aside  the  verdict  so  far 
as  the  damage  to  that  particular  tract  was  con- 
cerned. 

3.  In  an  action  against  a  railway  company 
for  negligently  setting  fire  to  the  grass  on  its 
right  of  way,  whereby  plaintiff  was  damaged, 
where  the  fire  conid  not  be  traced  to  any  par- 
ticular passing  engine,  it  was  competent  to 
show  defendant's  negligence  l>y  circumstantial 
evidence. 

v.67N.w.no.6— 46 


4.  In  estimating  tbe  damage  earned'  by  the 
fire  it  was  not  error  to  allow  the  admission  of 
testimony  tending  to  show  what  the  land 
burned  over  bad  previoosly  produced. 

5.  In  tort,  where  there  is  no  fixed  rule  as 
to  damages,  tlie  court  is  not  allowed  to  set  aside 
the  verdict  on  tlie  ground  that  the  damages 
were  excessive,  unless  it  appears  that  the  jury 
was  misled  by  passion,  prejudice,  or  ignorance. 

6.  Under  a  general  objection  to  the  admis- 
sion of  certain  testimony,  an  assignment  char- 
ging error  in  that  the  qnestlons  were  not  put 
in  the  proper  form  is  not  gromid  for  reversal. 

7.  Error  in  tbe  admission  of  immaterial  tes- 
timony, which  could  not  in  any  way  prejudice 
the  adverse  party,  will  not  be  regarded  on  ap- 
peal. 

Appeal  from  drcnlt  court,  Bro'wn  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Harriet  Donovan  against  the 
Chicago  &  Northwestern  Railway  Company. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Winkler,  Flanders,  Smith,  Bpttum  &  Vi- 
las, for  appellant  Greene,  Vroman  &  Faii^ 
child,  for  respondent 

0AS80DAY,  C.  J.  At  the  times  mention- 
ed the  plaintiff  was  the  owner  apd  In  pos- 
session of  1,172  acres  of  land  In  the  to'wn  of 
Suamlco,  in  Oconto  county,  and  some  dis- 
tance west  of  these  lands  tbe  defendant's 
trablu  run  in  a  northerly  and  southerly  di- 
rection. Tbe  amended  complaint  alleges.  In 
effect,  that  August  7,  1893,  a  fire  was  negli- 
gently started  by  the  defendant  at  or  near 
its  track,  by  coals  of  fire  and  sparks  escap- 
ing from  the  passing  locomotives  of  the  de- 
feuAant  owned  and  operated  by  It  falling 
upon  the  dry  grass  and  other  combustible 
material  on  the  defendant's  right  of  way  at 
a  point  named;  and  from  thence  the  fire  so 
set  spread  over  and  upon  the  premises  of 
the  plaintiff  described,  and  destroyed  and 
injured  the  timber,  hay,  grass,  buildings, 
and  fences  on  the  land  of  the  plaintiff,  to  his 
damage  in  the  sum  of  $8,500;  that  Novem- 
ber 18,  1803,  the  plaintiff  gave  to  tbe  de- 
fendant due  notice  in  writing,  signed  by  her 
and  her  attorneys,  stating  the  time  and  place 
where  tbe  damage  occurred,  and  that  satis- 
faction therefor  was  claimed  of  the  defend- 
ant as  provided  in  chapter  202,  Laws  of 
1893,  and  demanded  Judgment  for  the  siuu 
named.  The  answer  consists  of  admissions 
and  denials.  At  the  close  of  tbe  trial  the 
Jury  returned  a  verdict  to  tbe  effect  that 
they  found  in  favor  of  the  plaintiff  and 
against  tbe  defendant  for  the  sum  of  ^lUo 
damages  to  the  165  acres  of  land  in  ques- 
tion in  section  7,  and  lot  4  of  section  6,  and 
$3,500  for  damages  to  the  remaining  lands 
of  the  plaintiff  not  included  therein.  The 
defendant  having  moved  to  set  aside  the 
verdict  and  for  a  new  trial,  upon  the  ground, 
among  others,  that  the  damages  were  ex- 
cessive, the  court  granted  tbe  motion  on 
the  ground  last  stated,  unless  the  plaintiff, 
within  20  days,  should  remit  from  the  rer- 
diet  all  but  $2,500,  and  take  Judgment  for 
that  amount     The  plaintiff  having  so  re- 
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mltted,  it  was  ordered  by  tbe  court  that  ,the  | 
motion  to  set  aside  the  verdict  and  for  a 
new  trial  be,  and  the  same  was  thereby,  de- 
nied; and  it  was  further  ordered  that  Judg- 
ment be  entered  In  the  action  in  faror  of 
the  plaintiff  and  against  the  defendant  for 
$2,500  damages  and  for  the  costs  and  dis- 
bursements to  be  taxed.  F^om  the  Judg- 
ment entered  thereon  accordingly,  the  de- 
fendant brings  this  appeal. 

1.  We  perceive  no  reversible  error  in  ad- 
mitting evidence  tending  to  prove  that  cin- 
ders from  passing  engines  usually  lodge  up- 
on tbe  right  of  way;  nor  that  during  the 
month  of  August,  1893,  there  were  some 
pretty,  high  winds,  and  that  the  winds  in 
that  section  of  the  country  were  liable  to 
change  suddenly;  that,  as  a  general  thing, 
at  dry  seasons  of  the  year,  there  were  more 
south,  southeast,  and  southwest  winds  than 
any  other;  and  that  when  the  grass  on  the 
right  of  way  was  dry,  fire  was  liable  to  ig- 
nite therein,  and  smoke  to  rise  therefrom. 
Some  of  such  evidence  may  have  been  im- 
material, and  such  as  the  Jury  and  every- 
body of  common  observation  and  experience 
would  know  as  well  as  the  witnessses;  but  it 
would  seem  to  be  of  such  a  nature  as  not  to  i 
prejudice  the  defendant,  nor  affect  Its  sub-  [ 
stantlal  rights;  and  hence  the  error  In  ad-  ; 
mitting  the  same.  If  any,  should  be  disre-  I 
garded.  Rev.  St.  8  2829.  The  fact  that  cin- 
ders from  passing  engines  usually  lodge  up- 
on the  right  of  way  indicates  the  necessity 
of  exercising  ordinary  care  in  keeping  the 
right  of  way  free  from  dry  and  combustlflle 
material.  In  the  case  at  bar  the  Are  was 
not  traceable  to  any  particular  engine.  Nei- 
ther was  it  in  Beggs  v.  Railroad  Co.,  75  Wis. 
444,  44  N.  W.  633.  Nevertheless,  we  think 
it  was  competent  here,  as  it  was  there,  to 
prove  the  defendant's  negligence  by  circum- 
stantial evidence. 

2.  In  proving  damages  we  perceive  no  ob- 
jection to  proving  what  the  lands  had  pre- 
viously produced.  True,  witnesses  were  per- 
mitted to  testify  what.  In  their  Judgment, 
was  the  damage  caused  by  the  fire  to  the 
particular  pieces  of  the  land  in  question; 
but  the  objection  each  time  was  general,  | 
and  not  specifically  to  the  form  of  the  ques- 
tion, which  otherwise  might  have  been  cor- 
rected at  the  time.  The  overruling  of  such 
general  objection  to  such  a  question  is  not 
reversible  error.  Evans  v.  Sprague,  30  Wis. 
303;  State  v.  Norton,  46  Wis.  337.  1  N.  W. 
22;  Kollock  v.  Parcher,  52  Wis.  401,  9  N. 
W.  67. 

3.  As  the  law  now  stands,  no  action  can 
be  maintained  against  a  railway  company 
for  damages  to  property  by  Are  from  a  lo- 
comotive unless  notice  thereof  in  writing  be 
given,  as  proscribed  by  chapter  202,  Laws 
1893.  It  is  conceded  that  as  to  the  165  acres 
of  land  mentioned  no  such  notice  was  ever 
given.  Those  lands  were  first  brought  into 
the  case  by  an  amendment  to  the  complaint, 
January  2,  1895,  more  than  a  year  after  the 


fire.  Error  is  assigned  because  tbe  court  al- 
lowed such  an  amendment,  and  also  be- 
cause the  court  allowed  proof  of  the  damages 
by  the  fire  to  the  165  acres,  and  also  because 
the  court  refused  to  grant  a  nonsuit  as  to  ail 
claim  for  damage  to  the  165  acres.  Snch  er- 
rors, so  assigned,  were,  however,  each  and 
all  eliminated  from  the  case  by  the  court  oo 
the  motion  for  a  new  trial,  setting  aside  the 
verdict  as  to  all  damages  to  tbe  165  acres. 
Beggs  V.  Railroad  Co.,  75  Wis.  444,  44  N.  W. 
638;  Waterman  v.  Railroad  Co.,  82  Wis.  631. 
032,  52  N.  W.  247,  1136. 

4.  Error  Is  assigned  because  the  coart  re- 
fused to  set  aside  the  verdict,  and  grant  a 
new  trial.  The  argument  under  this  bead  is 
based  upon  the  language  of  the  trial  Judge  in 
his  written  opinion  on  the  motion  for  a  new 
trial.  That  opinion  states  that  the  only  rea- 
son urged  for  the  motion  is  that  tbe  verdict 
Is  excessive;  and  counsel  adds  that  It  was 
Inconsistent  with  the  evidence,  and  perverse. 
The  particular  criticism  of  the  trial  judge 
upon  the  verdict  seems  to  be  to  tbe  effect 
that  the  Jury,  having  apprehended  that  the 
court  would  set  aside  their  verdict  as  to  the 
damage  to  the  165  acres,  purposely  assessed 
the  damagre  to  those  lands  at  only  $1  per 
acre,  and  then  assessed  the  damages  to  the 
other  1,007  acres  at  about  $3.50  i>er  acre: 
that  the  evidence  seemed  to  make  the  aver- 
age damages  to  the  165  acres  about  ^  per 
acre,  or  $890;  and  the  average  damages  to 
the  other  1,007  acres  about  $5  per  acre,  or 
$5,035.  He  then  states  "that  the  verdict  on 
its  face  impeaches  Its  honesty";  that  it  was 
"doubtful  whether  the  verdict  could  be  sus- 
tained" as  to  the  1,007  acres  standing  alone; 
that  If  he  could  regard  it  as  the  honest,  in- 
telligent verdict  of  the  Jury,  arrived  at  by 
them  upon  an  honest  consideration  of  the 
testimony,  he  might  not  feel  warranted  in 
disturbing  it;  but  concludes  that  it  could 
not  stand  as  it  was,  and  then  held  that  the 
plaintiff  could  not  recover  for  any  damages 
to  the  165  acres,  and  that  he  would  allow 
the  verdict  to  stand  as  to  the  1,007  acres 
only  on  condition  that  tlie  plaintUT  should 
remit  therefrom  $1,000,  which  she  did,  and 
Judgment  was  thereupon  entered  for  the 
balance.  Counsel  contend  that  tbe  view 
which  the  trial  Judge  took  of  the  verdict 
left  him  without  any  discretion  to  allow  the 
verdict  to  stand  on  condition  that  the  plain- 
tiff would  remit  the  amounts  specified,  and 
gave  to  the  defendant  the  absolute  right  to 
have  the  verdict  set  aside,  and  for  a  new 
trial.  It  is  to  be  remembered  that  In  an  ac- 
tion of  tort,  where  there  is  no  fixed  legal 
rule  of  compensation,  a  court  is  not  at  lib- 
erty to  set  aside  a  verdict  on  the  ground  that 
it  is  excessive,  unless  it  Is  so  excessive  as 
to  create  the  belief  that  the  Jury  have  been 
misled  either  by  passion,  prejudice,  or  igno- 
rance. Corcoran  v.  Harran,  55  Wis.  128,  12 
N.  W.  468,  and  authorities  there  cited;  Mur- 
ray V.  Buell,  74  Wis.  17,  41  N.  W.  1010; 
Heddles  v.  Railway  Co.,  74  Wis.  259,  42  N. 
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W.  237;  Brown  t.  Vannamaii,  85  Wis.  456, 
55  N.  W.  183;  GilUm  t.  Railway  Oo.,  91 
Wis.  633,  65  N.  W.  373;  3  Sedg.  Dam.  (8th 
Ed.)  H  1320-1323.  The  nillng  of  the  trial 
court  on  the  motion  for  a  new  trial  was 
fully  Justified.  We  find  no  reversible  error 
In  the  record.  The  judgment  of  the  circuit 
court  Is  affirmed. 


STANWICK  T.  BUTLEB-RYAN  CO. 

(Supreme  Court  of  Wigconsin.    May  22,  1896.) 

Neolioescs   or  Uastir  —  DRrcnTiVE  Wobkiss 
Place — SuFriciE.NOT  o»  Speciai.  Vchdict 

— OPISIOS   iSVIDEVCE. 

1.  In  an  action  by  a  sprrant  for  injuries,  a 
special  verdict,  finding  that  plalntifF  was  In- 
jured, while  In  defendant's  employ,  by  the 
breaking  of  a  stringer  used  in  a  staging;  that 
defendant  did  not  furnish  plaintiff  with  a  rea- 
sonably safe  place  to  work,  and  reasonably  safe 
materials  with  which  to  build  the  staging;  that 
defendant's  secretary  had  given  special  instruc- 
tions to  use  the  defective  stringer;  that  there 
was  no  other  safe  lumber  at  hand  provided  by 
defendant;  and  that  plaintiff  could  not  have 
known,  by  using  ordinary  care,  that  the  materi- 
al was  defective, — will  support  a  judgment  for 
plaintiff. 

2.  In  an  action  by  a  servant  for  injury  caus- 
ed by  the  breaking  of  a  stringer  in  a  staging  on 
which  he  was  working,  it  was  not  reversible  er- 
ror for  the  court  to  allow  an  expert  bridge 
builder  to  give  his  (pinion  as  to  the  sufficiency 
of  a  stringer  Uke  the  one  in  question  to  bear  the 
weight  put  thereon. 

Appeal  from  circuit  court,  Bayfield  county; 
John  K.  Parish,  Judge. 

Action  by  Thomas  Stanwlck  against  the 
Bntler-Kyan  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

I^amorenz,  Gleason,  Shea  &  Wright,  for  ap- 
pellant. Sanborn,  Dufur  &  O'Keefe,  for  re- 
spondent 

CASSODAY,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  Injuries  received 
by  the  plaintiff  while  In  the  employ  of  the 
defendant  and  engaged  In  the  consti-uction  of 
a  part  of  an  ore  dock  over  one  of  the  streets 
In  Ashland.  The  particular  negligence  al- 
leged Is  that  the  stringers,  which  were  20 
feet  above  the  ground,  and  18  feet  in  lengfth, 
and  12  feet  apart,  and  made  of  scantlings  2 
Inches  thick  and  4  Inches  wide,  spiked  to- 
gether, were  not  of  sufficient  size  to  support 
the  weight  Intended  to  be  placed  upon  them, 
and  were  not  supported  or  braced  from  un- 
derneath, and  were  wholly  insufficient,  and 
that  one  of  them  broke  while  the  plaintiff  was 
upon  It,  and  precipitated  him  to  the  ground, 
and  Injured  him.  The  defendant  answered 
by  way  of  admissions  and  denials.  At  the 
close  cut  the  trial  the  jury  returned  a  special 
verdict  to  the  effect  that  the  plaintiff  was  an 
cmployfi  of  the  defendant  at  the  time  men- 
tioned in  the  complaint;  that  he  was  Injured 
wblle  in  such  employ,  as  alleged  In  the  com- 
plaint; that  the  pUlntiff,  when  he  hired  out 
to  the  defendant,  did  represent  himself  to  be 
a  carpenter;  that  the  defendant  was  guilty  of 


a  want  of  ordinary  care  which  was  the  proxi- 
mate cause  of  the  plaintiff's  injuries;  that  the 
defendant  did  furnish  the  plaintiff  with  rea- 
sonably safe  tools  and  appliances  with  which 
to  perform  his  labor;  that  the  defendant  did 
uot  furnish  the  plaintiff  with  a  reasonably 
safe  place  to  work,  and  reasonably  safe  and 
suitable  materials  with  which  to  build  the 
stnging,  from  which  he  fell,  while  building 
the  same;  that  the  plaintiff  did  not  know,  nor 
could  he  have  known,  of  the  alleged  defect- 
ive materials,  by  using  ordinary  care  and 
diligence  as  a  carpenter;  that  the  secretary 
of  the  defendant  did  give  special  Instructions 
to  use  the  stringer  which  broke,  and  in  the 
place  in  which  It  was  being  used,  to  his  fore- 
man, at  the  time  of  said  accident;  that  there 
was  no  other  and  safe  lumber  at  hand,  pro- 
vided by  the  defendant,  which  its  workmen 
might  have  used  in  building  the  staging  ai 
the  time  of  the  accident;  that  the  plaintiff  did 
not  represent  to  the  defendant's  secretary 
that  he  had  experience  In  the  building  of 
bridges  or  docks  at  the  time  or  before  he  was 
put  to  work  for  the  defendant;  that  the  plain- 
tiff was  not  guilty  of  negligence  which  In  any 
manner  contributed  to  his  said  injuries;  that 
the  plaintiff  sustained  damages  by  his  said 
injuries  to  the  amount  of  $1,000.  From  the 
Judgment  entered  thereon  accordingly,  pur- 
suant to  the  order  of  the  court,  the  defendant 
brings  this  appeal. 

The  stringers  mentioned  were  parts  of  the 
staging  being  constructed  at  the  time  for  the 
sole  purpose  of  enabling  the  workmen  to  line 
up  and  saw  off  the  piling.  As  soon  as  that 
particular  woilc  should  be  completed,  the  sta- 
ging would  have  performed  Its  purpose,  and 
was  then  to  be  removed.  The  stringers  were 
attached,  at  or  near  each  end,  to  the  piles,  by 
means  of  drift  pins  or  bolts.  Upon  these 
stringers,  so  attached,  two  planks— each  3 
Inches  thick  and  12  Inches  wide,  and  14  or 
16  feet  long,  and  weighing  about  150  pounds 
—were  to  be  laid  close  to  the  piling  at  the 
north  bent,  and  two  similar  planks  close  to 
the  piling  at  the  south  bent.  It  appears  that 
the  plaintiff  and  his  co-employ6s  raised  all 
four  of  the  pUinks  at  the  north  bent,  and  then, 
while  In  the  act  of  moving  the  third  and 
fourth  planks  towards  the  south  bent,  the  mid- 
dle stringer  broke,  and  the  plaintiff  was  in- 
jured. The  defendant  contends  that  the 
method  of  constructing  the  staging  was  left 
entirely  to  the  Judgment  and  discretion  of  the 
men  doing  the  work,  and  hence.  If  they  per- 
formed the  work  In  a  manner  which  proved 
to  be  disastrous,  the  defendant  cannot  be 
held  responsible  for  the  result  of  their  own 
mistaken  Judgment  If  It  appeared  that  the 
manner  and  method  of  doing  the  work  was 
the  sole  cause  of  the  Injury,  then  we  might 
be  Inclined  to  hold  with  the  defendant,  and 
that  the  case  came  within  the  principles  fre- 
quently announced  by  this  court.  Peschel  v. 
Railway  (3o.,  02  Wis.  338,  21  N.  W.  liGO;  John- 
son V.  Water  Co.,  77  Wis.  51,  45  N.  W.  807; 
Corcoran  v.  Light  Co.,  81  Wis.  101,  51  N.  W. 
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328;  Peffer  v.  Ctrtler,  83  Wis.  281,  53  N.  W. 
608;  Van  Den  Heurel  t.  Furnace  Co.,  84  Wis. 
636,  54  N.  W.  1016.  But  such  does  not  ap- 
pear to  be  the  fact.  As  Indicated,  the  Jury, 
anions  other  things,  found  that  the  defendant 
did  not  furnish  the  plaintiff  with  a  reasona- 
bly safe  place  to  work,  and  reasonably  safe 
and  suitable  materials  with  which  to  build 
the  staging  from  which  he  fell,  and  that  the 
defendant's  secretary  gave  special  Instruc- 
tions to  use  the  stringer  which  broke  In  the 
place  in  which  it  was  being  used  when  it 
broke;  and  that  there  was  no  other  and  safe 
lumber  at  hand,  provided  by  the  defendant, 
which  might  have  been  used  at  the  time. 
These  findings,  with  others  mentioned,  es- 
tablished tlie  actionable  negligence  of  the  de- 
fendant, within  the  principles  repeatedly  stat- 
ed in  the  decisions  of  this  court  Wedgwood 
V.  Railway  Co.,  41  Wis.  478;  SchuJtz  y.  RaU- 
way,  48  Wis.  375,  4  N.  W.  399;  Kaspari  v. 
Marsh,  74  Wis.  562,  43  N.  W.  368;  Johnson  v. 
Bank.  79  Wis.  414,  48  N.  W.  712;  Engstrom 
▼.  Steel  Co.,  87  Wis.  166,  58  N.  W.  241;  Cad- 
den  T.  Barge  Co.,  88  Wis.  409,  60  N.  W.  800. 
We  cannot  say  that  the  findings  mentioned 
are  not  sustained  by  the  evidence.  Nor  can 
we  say  that  the  finding  of  the  Jury  to  the 
effect  that  the  plaintitf  did  not  luiow,  nor 
could  he  have  known,  by  the  use  of  ordinary 
care  and  diligence,  that  such  materials  fur- 
nished'were  defective.  Criticism  is  made  up- 
on some  portions  of  the  special  verdict.  Thus, 
it  is  claimed  that  the  CQurt  improperly  an- 
swered the  second  question  submitted,  to  the 
effect  that  the  plaintiff  was  injiured  while  In 
the  employ  of  the  defendant,  "as  alleged  in 
hla  complaint."  Counsel  say:  "Undoubted- 
ly, the  court  meant  to  find  that  the  plaintiff 
was  injured  while  in  the  defendant's  employ- 
ment, and  no  more.  But  he  went  further,  and 
told  the  Jury  that  the  allegations  of  the  com- 
plaint as  to  the  cause  of  the  injury  were 
true."  If  there  was  any  ground  for  appre- 
hending tliat  the  answer  would  be  so  misun- 
derstood, counsel  should  have  called  the  at- 
tention of  the  court  to  the  fact  in  time  to  have 
It  corrected  on  the  trial.  But  the  answer  by 
the  court  of  the  first,  second,  third,  and  fifth 
questions  pretty  clearly  shows  that  the  Jury 
must  have  understood  the  answer  as  counsel 
say  the  court  undoubtedly  meant  to  be  un- 
derstood. The  sixth  question  submitted  to 
tbe  Jury  was  this:  "Did  defendant  furnish 
plnintiS  with  a  reasonably  safe  place  to  work, 
and  reasonably  safe  and  suitable  materials 
with  which  to  build  the  staging  from  which 
be  fell  while  building  tbe  same?"  The  Jury 
answered:  "No."  We  do  not  think  counsel 
is  warranted  in  claiming  that  the  question  is 
double.  There  is  but  one  question  asked,  and 
that  is  answered  in  the  negative.  The  place 
where  the  plaintiff  was  at  work  at  the  time  of 
the  accident  was  on  the  stringer  which  broke. 
tt  broke  because  the  materials  of  which  it  was 
composed  were  not  reasonably  safe  and  suita- 
ble. Such  defective  material  made  the  place 
tat  working  thereon  unsafe. 


We  cannot  hold  that  there  la  reretslble  er- 
ror by  reason  of  the  court  allowing  an  expert 
bridge  builder  to  give  his  opinion  as  to  tbe 
sufficiency  of  a  stringer  like  the  one  tn  ques- 
tion to  bear  the  weight  put  upon  It  What  is 
said  in  Donovan  v.  Railroad  Ca  (decided 
herewith)  67  N.  W.  721,  is  appUcable  bere. 
We  perceive  no  reversible  error  in  the  rec- 
ord. The  Judgment  of  the  drcoit  court  is  af- 
firmed. 


LEWIS  V.   NEWTON. 
(Supreme  C!ourt  of  Wigconsin.    May  22,  1896.) 
CoxTRACT  roK  HiiiE  BT  Bbaso:! — Etidbsoe — Ab- 
sent WlTNKS;*— OpFEH  OF    EVIDENCS — ^BE- 

JBCTION— New   Thial — Diliobsob. 

1.  Plaintiff,  a  filer,  wrote  defendant,  a  mill 
owner,  relative  to  the  "coming  sawing  see- 
son,"  asking  him  "how  long  a  run"  he  ex- 
pected to  have,  whether  he  was  "going  to  ran 
nights,"  and  what  he  would  pay  plaintiff  "to 
come  and  keep  the  saws  up.'  Defendant,  in 
reply,  stated  what  he  would  pay  plaintiff  for 
day,  and  tor  night  and  day,  runs;  that  he  did 
not  know  whether  he  would  run  nights  or  not, 
bnt  that  he  expected  to  have  "a  good  season's 
work."  Plaintiff  accepted,  and  commenced 
work.  Beld  a  contract  to  hire  plaintiff  so  long 
as  defendant  ran  his  mill  during  the  season. 

2.  The  rejection  of  an  offer  of  testimony 
of  one  not  summoned  as  a  witness,  and  not  pres- 
ent in  court,  is  prefer,  thongh  the  witness  cornea 
in  while  the  offer  is  being  made,  if  the  court  ia 
not  informed  of  his  presence. 

3.  A  new  trial  for  newly-discovered  evi- 
dence is  properly  denied  where  the  petition  fails 
to  show  any  adequate  excuse  for  not  having  the 
witness  present  at  the  triaL 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

Action  by  S.  S.  Lewis  against  I.  P.  New- 
ton for  breach  of  a  contract  of  employment. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.   Affirmed. 

It  appears  from  the  record  that  March  1, 
1894,  tbe  plaintiff,  being  at  Newl>em,  N.  C, 
wrote  to  the  defendant  at  Ashland,  to  the 
effect  that  be  thought  be  would  write  him 
in  regard  to  the  coming  sawing  season,  and 
requested  tbe  defendant  to  write  him  a  let- 
ter as  to  how  long  a  run  be  expected  to 
have,  and  if  he  was  going  to  run  nights,  and 
what  he  was  willing  to  pay  to  the  plaintiff 
to  come  and  keep  the  saws  up;  that  he  had 
offers  from  other  parties,  but  would  not 
make  any  arrangements  until  he  heard  from 
the  defendant;  that  to  that  letter  the  de- 
fendant answered,  under  date  of  March  6, 
1894,  to  the  effect  that  he  would  pay  the 
plaintiff  $12  for  the  day  run,  and  (15  for 
the  day  and  night;  that  he  could  not  say 
whether  he  would  run  nights  or  not,  but 
thought  he  would  have  a  good  season's  work, 
and  requested  an  answer  at  once,  and  to 
let  him  know  whether  be  (tbe  plaintiff)  was 
combig  or  not,  and  not  to  wait  until  the 
last  minute  and  then  say  that  he  could  not 
come,  and  that  he  should  look  for  an  early 
reply;  that  thereupon  the  plaintiff  returned 
to  Ashland,  March  17,  1894,  and  accepted 
the  defendant's  proposition  contained  in  Uie 
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letter,  at  the  rate  of  $12  per  day;  that  the 
plaintiff  commenced  work  for  the  defendant 
May  7,  1894,  under  the  contract  stated;  that 
be  continued  to  work  for  him  until  May  15, 
1894,  when  the  defendant  discharged  the 
plaintiff  and  paid  him  $93,  the  amount  of  his 
wages  up  to  that  date;  that  May  16,  1894, 
the  plaintiff  notified  the  defendant  that  he 
was  ready  and  willing  to  perform  his  con- 
tract with  the  defendant  for  filing  in  bis 
mill,  and  ready  to  work  at  any  time  and  at 
all  times  under  the  same,  and  Insisted  upon 
the  defendant's  performing  his  part  of  the 
contract,  and  that  he  would  hold  him  liable 
tmder  it;  that  the  defendant  thereupon  in- 
formed the  plaintiff  that  he  recognized  no 
claim  whatever  by  the  plaintiff  upon  him, 
and  did  not  wish  his  services,  and  would 
not  permit  him  to  work  In  the  mill  then,  or 
at  any  time;  that  November  30,  1894,  the 
plaintiff  commenced  this  action  to  recover 
for  the  season's  work  under  the  contract, 
less  the  amount  of  f476.50,  which  he  al- 
\eged  was  all  that  he  was  able  to  earn  dur- 
ing the  time;  that  the  complaint  alleged,  in 
effect,  the  facts  stated;  that  the  defendant 
answered,  in  effect  admitting  the  essential 
facts  stated,  and  put  in  a  general  denial, 
and  denied  any  knowledge,  or  information 
sufflcient  to  form  a  belief,  as  to  how  much 
the  plaintiff  had  been  able  to  earn  during 
the  time.  At  the  close  of  the  trial  the  Jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and  assessed  his  damagres  at  $847.1S.  From 
the  Judgment  entered  thereon  accordingly, 
the  defendant  brings  this  api>eal. 

W.  L.  WIndom  and  B.  J.  Dockery,  for 
appellant  Sanborn,  Dufur  &  O'Keefe,  fol- 
respondent. 

CASSODAT,  O.  J.  (after  stating  the  facts). 
The  plaintiff  had  worked  for  the  defendant 
during  the  previous  season  at  the  same  busi- 
ness. November  14,  1893,  the  defendant 
had  recommended  the  plaintiff,  to  whom- 
soever It  might  concern,  as  "a  first-class 
band-saw  filer."  There  is  no  claim  that  he 
was  discharged  for  Incompetency,  or  be- 
cause bis  work  was  not  satisfactory. 

1.  The  only  defense  is  that  the  motion  for 
a  nonsnit  should  have  been  granted  on  the 
ground  that  the  undisputed  evidence  was 
that  the  contract  of  hire  was  not  for  the 
season,  nor  "for  more  than  one  day."  The 
plaintiff's  first  letter  to  the  defendant  was 
an  inqniry  "in  regard  to  the  coming  saw- 
ing season,"  and  "bow  long  a  run"  he  ex- 
pected to  have,  and  -^rhether  he  was  "going 
to  run  nights,"  and  what  the  defendant  was 
willing  to  pay  him  "to  come  and  keep  the 
saws  up."  In  response  to  such  inquiries  the 
defendnnt  stated  what  he  was  willing  to 
give,  and  that  he  expected  to  "have  a  good 
season's  work."  We  must  conclude  that 
thfc  trial  court  was  right  in  holding,  as  a 
matter  of  law,  that  it  was  a  contract  for 
the  season,  or  at  least  as  long  as  the  de- 
fendant  ran  his  mill.     This  sufficiently  ap- 


pears from  numerous  decisions  of  this  court. 
Jennings  v.  Lyons,  39  Wis.  553;  Diefenbacb 
V.  Stark,  66  Wis.  462,  14  N.  W.  821;  Kopllt* 
V.  Powell,  56  Wis.  671,  14  N.  W.  831;  Foster 
V.  Singer,  69  Wis.  392,  34  N.  W.  395. 

2.  The  court  properly  rejected  the  so-call- 
ed offer  of  the  oral  testimony  of  a  so-called 
witness  who  had  not  been  sworn,  and  was 
not  In  court.  The  absurdity  of  such  an  of- 
fer Is  apparent  when  it  is  observed  that,  had 
the  court  ruled  the  other  way,  the  defend- 
ant's counsel  would  have  had  nothing  Uk 
offer  but  his  own  unsworn  statements. 

3.  The  defendant  claimed  that  he  could 
prove  by  one  Fumiss  that  the  plaintiff  had 
earned  during  the  season  about  $200  more 
than  he  had  admitted  in  his  complaint  The 
court  thereupon  waited  several  minutes  for 
the  witness  to  apiiear,  and  then  declined  to 
hold  the  case  open  any  longer.  Thereupofi 
the  defendant  made  the  improper  offers 
mentioned,  and  he  now  claims,  and  has  an 
affidavit  In  the  bill  of  exceptions  to  the 
effect,  that,  while  his  counsel  was  making 
such  offers,  Fumiss  came  into  the  court 
room  with  account  books,  ready  to  take  the 
stand  as  a  witness;  but  there  Is  nothing 
in  the  record  Indicating  that  the  trial  court 
was  Informed  that  such  witness  was  in  the 
court  room,  or  ready  to  take  the  stand,  or 
that  there  was  any  refusal  of  the  court  to 
allow  any  witness  produced  upon  the  trial 
to  be  sworn.  The  defendant  is  conclusively 
presumed  to  have  known  the  Issues  to  be 
tried.  If  he  claimed  that  the  plaintiff  might 
have  earned  more  than  be  admitted  in  his 
complaint,  the  burden  was  on  him  to  show  it. 
Norrls  V.  CarglU,  57  Wis.  231,  15  N.  W.  148. 
But  he  failed  to  show  any  adequate  excuse 
for  not  having  the  witness  in  court  during 
the  trial.  So  he  utterly  failed  to  make  an 
adequate  showing  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  The 
Judgment  of  the  circuit  court  Is  affirmed. 


RAHR  et  al.  v.  MANCHESTER   FIRB 
ASSUR.  CO. 

(Supreme  (Jourt  of  Wisconsin.    May  22,  1896.> 

IK8URANCK— AOENCT — EviDSKCB — APPARENT  ASCO 
BT  ApPOISTMEKT— ISBDKS— WiTBURAWAI/— ABAS- 
1>0SMBNT  —  SpBCIAL    VbKDICT  —  SUKPLUSAOB  — 

Strikiso. 

1.  In  an  action  on  a  fire  policy,  In  which 
recovery  depends  on  plaintiff's  establifihing  ei- 
ther that  the  person  that  issued  the  policy  waa 
an  agent  of  defendant  by  appointment  or  by 
holdiuK  out,  the  issue  as  to  appointment  Is  prop- 
erly withdrawn  where  the  evidence  shows  that 
such  person  issued  the  policy  depending  on  its 
probable  ratification  by  defendant,  or  on  his 
probable  early  appointment,  and  that  the  risk 
was  never  reported  to  defendant  by  him. 

2.  Where  the  attorney  for  plaintiff  concedes 
that  the  issue  under  the  complaint  was  not  a 
question  in  the  case,  such  statement  shows  an 
abandonment  of  the  issue. 

3.  Where  one  on  sncceeding  to  the  business 
of  a  general  insurance  agent  applies  to  one  «f 
the  companies  for  its  agency,  and  the  company 
requests  him  to  make  up  tne  former  agent's 
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acconntg,  and  collect  any  balance  due  from  him, 
and  to  cancel  any  risks  taken  by  the  former 
agent  which  he  deems  insecure,  promisinK  'to 
appoint  him  a^ent  when  such  balance  is  collect- 
ed, and  he,  without  the  knowledge  of  the  com- 
pany, secures  all  its  insurance  bUnks  and  sup- 
plies from  the  former  agent,  such  person  does 
not,  by  holding  out,  become  the  company's  agent 
to  issue  policies  before  his  appointment. 

4.  Findings  of  a  special  verdict,  not  based 
on  the  evidence,  are  properly  stricken  as  sur- 
plusage. 

Appeal  from  circuit  court.  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Henry  Rahr  and  others  against 
the  Manchester  Fire  Assurance  Company. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

This  action  Is  brought  to  recover  $800  upon 
a  policy  of  fire  Insurance  alleged  to  hare 
been  Issued  by  the  defendant  company, 
through  Its  alleged  agent,  one  Sterling,  at 
Iron  Mountain,  in  the  state  of  Michigan. 
The  policy  was  In  form  Issued  and  delivered 
by  Sterling,  May  24,  1804.  The  property  In- 
sured was  situated  at  the  village  of  Sagola, 
about  20  miles  from  Iron  Mountain,  and  It 
was  totally  destroyed  by  Are  July  9,  1894. 
Due  proof.<i  of  loss  were  made  July  26,  1894 
The  questions  litigated  on  the  trial  were: 
First,  whether  L.  T.  Sterling,  the  alleged 
agent  of  the  defendant,  who  Issued  the  poli- 
cy, was  in  fact  such  agent;  and,  second, 
whether  be  bad  been  held  oat  to  the  public 
by  the  defendant,  or  with  Its  knowledge,  as 
an  agent,  bo  that  the  defendant  would  be 
bound  by  his  acts.  The  facts  were  not  seri- 
ously in  dispute.  The  proofs  showed  that 
one  David  Bergeron  had  been  for  some  time 
in  the  insurance  business  at  Iron  Mountain, 
representing  a  number  of  companies,  the  de- 
fendant being  one,  and  that  he  was  supplied 
with  the  blanks  usually  sent  to  agents,  such 
as  a  register  and  a  record  book,  blank  poli- 
cies, blotters,  cards,  and  blanks  for  dally 
reports.  It  appears  that  local  agents  had 
power  to  fill  out  policies  and  sign  them.  The 
defendant's  agency  at  Iron  Mountain  was 
suspended  February  7,  1894,  on  account  of 
the  depressed  financial  conditions  then  ex- 
isting; Agent  Bergeron  then  being  indebted 
to  the  company  in  the  sum  of  aibout  $180. 
The  defendant's  books  and  blanks  remained 
with  Bergeron.  Sterling  was  also  a  general 
Insurance  agent  at  Iron  Mountain,  and  rep- 
resented a  number  of  companies.  In  April, 
1894,  Bergeron  sold  out  his  Insurance  busi- 
ness to  Sterling.  After  this  purchase,  Ster- 
ling went  to  Chicago,  and  saw  Mr.  French, 
the  defendant's  assistant  manager,  who  had 
power  to  appoint  agents,  who,  after  a  short 
conversation,  referred  him  to  A.  S.  Wlther- 
bee,  the  defendant's  special  agent  at  Mil- 
waukee, who  had  power  to  appoint  agents 
and  transfer  agencies  In  Michigan.  Sterling 
saw  Witherbee,  who  gave  htm  a  commission 
agreement  and  a  bond  for  execution.  Ster- 
ling claimed  that  during  this  conversation 
Witherbee  requested  him  to  get  the  books 
of  the  company  from  Bergeron,  and  render 


him  an  accotmt  of  Bergeron's  business;  also 
to  collect  the  balance  due  from  Bergeron,  if 
possible;  and,  if  there  were  policies  that 
ought  to  be  canceled,  to  take  them  up,  and 
return  them  to  the  company.  Witherbee  tes- 
tifies that  he  mentioned  Bergeron's  balance, 
and  told  Sterling  If  he  could  get  that  collect- 
ed it  would  facilitate  matters,  but  tbat  until 
that  balance  had  been  closed  they  could  not 
consider  the  appointment  of  anybody  at  Iron 
Mountain;  that  he  said  nothing  to  Sterling 
about  getting  up  any  old  policies,  and  did 
not  ask  him  to  take  them  up,  but  that  he 
told  him  that.  If  there  was  anything  on  their 
register  which  he  knew  was  bad,  the  com- 
pany would  appreciate  It  If  he  would  let 
him  (Witherbee)  know,  so  that  he  could  get 
them  off.  There  Is  no  evidence  which  shows 
that  Sterling  was  directed  or  authorized  by 
the  defendant  company  to  take  the  blank 
policies  and  other  supplies  from  Bergeron's 
office.  Sterling  himself  does  not  testify  that 
he  received  any  such  authority,  although  he 
says  that  he  understood  from  his  talk  with 
Witherbee  that  he  was  to  take  the  supplies. 
This  question  and  answer  were,  however, 
stricken  out  by  the  court.  After  this  con- 
versation with  Witherbee,  Sterling  returned 
to  Iron  Mountain,  went  to  Bergeron's  office, 
and  procured  the  books  and  blanks  of  the  de- 
fendant company  from  Bergeron.  A  few 
days  after  this  talk,  Witherbee  sent  to  Ster- 
ling the  following  letter:  "Chicago,  April  16. 
1894.  A.  E.  Witherbee,  Special  Agent,  Pflster 
Hotel,  Milwaukee,  Wis.— Dear  Sir:  I  Inclose 
you  herewith  a  communication  from  Iron 
Mountain,  in  which  Agent  Bergeron  advises 
us  that  he  has  sold  his  agency  to  L.  T.  Ster- 
ling. Mr.  Sterling  called  upon  me  this  morn- 
ing, and  seems  to  be  a  very  good  man.  He 
will  be  in  Milwaukee  to-morrow,  and  I  have 
asked  him  to  call  upon  you  at  the  Pflster. 
Please  arrange  for  the  transfer.  The  bal- 
ance due  from  Agent  Bergeron  is  $178.75. 
Last  policy  Issued  was  1,413,027.  Yours, 
very  truly,  C.  B.  French,  Assistant  Mana- 
ger." Indorsed  by  Witherbee  at  the  bottom  of 
this  letter  was  the  following  memorandum: 
"This  letter  explains  itself.  Kindly  collect 
this  balance,  and  I  will  appoint  you  with 
full  authority  to  write  such  business  as  your 
comp.anles  are  writing.  Yours,  truly,  A.  S. 
Witherbee."  On  or  about  the  24th  of  April, 
Sterling  received  from  French  the  following 
letter  in  reply  to  one  which  he  had  previous- 
ly sent  French:  "Chicago,  April  23,  1S9I. 
Mr.  L.  T.  Sterling,  Iron  Mountain,  Mich.— 
Dear  Sir:  In  reply  to  your  favor  of  the  21st, 
the  statement  of  D.  Bergeron's  account 
showing  balance  due  the  company,  $111.80, 
will  be  correct  upon  our  receiving  canceled 
policies  1,313,744  and  '722,  which  I  will  thank 
you  to  have  forwarded  as  early  as  possible. 
Yours,  very  truly,  C.  B.  French,  Asst.  Man- 
ager." There  is  testimony  tending  to  show 
that  Sterling  forwarded  the  two  canceled 
policies  referred  to  In  the  last  letter.  Ster- 
ling also  made  considerable  efforts  to  Induce 
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Bergeron  to  remit  to  the  defendant  tbe  bal- 
ance of  bis  Indebtedness,  and  succeeded  in 
getting  him  to  send  all  but  9^.  After  re- 
ceiving the  memorandum  from  Wltherbee, 
indorsed  upon  the  letter  from  French,  Ster- 
ling wrote  nine  policies  for  the  defendant 
company,  Including  the  policy  in  question, 
and  sent  in  to  the  company  at  Chicago  re- 
ports of  all  these  risks  except  the  risk  of 
plaintiffs.  Just  when  these  reports  were 
mailed  from  Iron  Mountain  does  not  appear, 
but  tbey  appear  to  have  all  been  received 
at  one  time  at  tbe  Chicago  office,  and  the 
date  of  tbe  reception  appears  to  be  the  29th 
of  itay,  1894.  The  plaintiffs'  policy,  upon 
n-hich  this  action  is  brought,  was  issued  May 
24th,  but  it  appears  by  Sterling's  evidence 
that  tbe  report  of  the  issuance  of  that  policy 
was  mislaid  in  his  oflice,  and  did  not  come 
to  his  knowledge  until  two  or  three  days 
after  the  fire,  when  he  found  It  among  bis 
files,  and  took  it  personally  to  Chicago,  and 
showed  it  to  French.  As  before  stated,  the 
plaintiffs'  policy  was  Issued  May  24tb,  and 
mailed  by  Sterling  to  the  plaintiffs,  who  liv- 
ed at  Qreen  Bay.  The  policy  was  ordered  by 
letter,  and  It  does  not  appear  that  tbe  plain- 
tiffs, or  either  of  them,  were  ever  in  Ster- 
ling's office,  or  knew  of  bis  possession  of  tbe 
books  and  blanks  of  the  defendant  company. 
On  the  same  day  that  the  policy  was  issued 
Sterling  sent  to  the  defendant  company  his 
agency  bond,  and  be  testifies  that  he  after- 
wards received  tbe  communication  approv- 
ing the  bond,  but  be  never  received  his  com- 
mission. On  tbe  8th  of  June,  Sterling  re- 
ceived from  Manager  French  a  communica- 
tion dated  June  7tb,  In  which  he  was  di- 
rected to  cancel  all  the  policies  of  the  com- 
pany on  which  he  had  sent  m  reports  afore- 
said. In  this  letter  French  gives  the  follow- 
ing reasons  for  this  cancellation:  "We  beg 
to  say  In  this  connection  that  we  cannot 
recognize  these  policies,  as  you  have  no  com- 
mission to  accept  or  write  business  for  this 
company,  and  we  are  at  a  loss  to  know  by 
what  authority  the  company  has  been  bound 
on  tbe  above  policies."  As  requested  In  this 
letter.  Sterling  at  once  canceled  the  policies. 
At  the  close  of  the  trial  the  Jury  returned 
the  following  special  verdict:  "(1)  Was  L. 
T.  Sterling  the  agent  of  said  defendant  on 
>Iay  24,  1894,  with  authority  from  said  de- 
fendant to  Issue  the  policy  in  question?  An- 
swer. No  (by  direction  of  court).  (2)  Did  the 
defendant  know  that  said  Sterling  bad  in 
his  possession  blank  policies,  records,  and 
other  things  famished  by  said  defendant  to 
its  agents,  prior  to  May  24,  1894?  A.  No. 
(3)  If  the  second  question  is  answered  'No,' 
then  answer  this:  Was  the  defendant  neg- 
ligent In  not  ascertaining  that  said  Sterling 
had  in  bis  possession  said  blank  policies  and 
other  things  mentioned  in  the  second  ques- 
tion? A.  No.  (4)  Was  said  Sterling  clothed 
by  said  defendant  with  apparent  authority 
lo  Issue  policies  for  said  company  on  Hay 
24,  1S84?    A.  Tes.     (5)  Did  said  plaintiffs  ac- 


cept, retain,  and  rely  upon  said  policy,  rely- 
ing on  said  Sterling's  apparent  authority  to 
issue  it  for  said  defendant?  A.  Yes."  Upon 
this  verdict  the  plaintiffs  moved  for  Judg- 
ment, which  motion  being  overruled  they- 
made  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial.  The  defendant  moved  to  set 
aside  the  fourth  and  fifth  findings  in  the 
special  verdict,  and  for  Judgment  upon  tbe 
verdict  for  tbe  defendant.  The  plaintiffs' 
motions  were  overruled,  and  the  defendant's 
motion  granted,  and  Judgment  entered  for 
the  defendant,  from  which  tbe  plaintiffs  ap- 
peal. 

Greene  &  "Vroman,  for  appellants.  Wig- 
man  &  Martin  and  George  S.  Steere,  for  re- 
spondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  only  questions  seriously  litigated  In  the 
case  were:  (1)  Whether  Sterling  was  in  fact- 
the  defendant's  agent  (2)  If  not,  whether 
he  had  been  held  out  as  such,  so  that  tbe  de- 
fendant would  be  bound  by  his  acts  because 
be  was  apparently  such  agent  The  first 
question  was  answered  by  the  court  in  the 
negative,  and  tbe  question  now  Is  whether 
the  court  was  Justified  in  so  doing.  From 
the  foregoing  statement  of  facts  we  think  it 
very  clear  that  the  court  was  right.  Exam- 
ination of  the  evidence  fails  to  show  that 
either  French  or  Wltherbee  ever  In  fact  con- 
stituted Sterling  the  agent  of  the  company. 
Sterling  himself  does  not  claim  It  He  Is 
forced  to  admit,  substantially,  that  be  was 
never  made  an  agent,  but  that  he  thought 
he  would  be  such  agent.  His  whole  evi- 
dence conclusively  shows  that  he  issued  tbe 
policies  depending  on  a  probable  ratification 
by  tbe  company,  and  on  his  probable  early 
appointment  as  agent,  rather  than  upon  tbe 
fact  that  be  was  in  fact  agent.  In  fact  the 
contention  that  Sterling  was  in  fact  an  agent 
of  the  company  was  abandoned  by  the  plain- 
tiffs on  the  trial.  This  appears  from  a  con- 
versation between  plaintiffs'  counsel  and  the 
court  during  the  trial.  Tbe  defendant  was 
offering  testimony  as  to  a  conversation  be- 
tween Sterling  and  French  after  the  fire,  to 
which  the  plaintiffs'  counsel  objected  as  im- 
material. Thereupon  the  court  said,  *"If  you 
concede  that,  as  between  the  company  and 
Mr.  Sterling,  he  was  not  their  agent  why 
then  it  Is  not  material;  If  you  don't,  it  is 
material."  To  this  plaintiffs'  counsel  re- 
plied: "Well,  I  don't  know  but  I  would  con- 
cede that;  probably  will.  It  wouldn't  make 
any  difference.  That  is  not  a  question  in 
the  case."  If  this  question  was  not  a  ques- 
tion In  the  case,  it  could  only  be  because 
the  plaintiffs  had  abandoned  their  claim  that 
he  was  in  fact  an  agent.  Furthermore,  it 
appears  that  the  court  Instructed  the  Jury 
that  It  was  not  claimed  by  plaintiffs'  coun- 
sel, really,  that  Sterling  had  actual  authority 
to  issue  the  policy  in  suit.  To  this  instruc- 
tion no  exception  was  taken.     Manifestly, 
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the  plaintiffs  had  abandoned  their  contention 
of  actual  anthorlty  because  there  was  no  tes- 
timony to  base  It  on,  and  the  court  was 
right  In  taking  the  question  from  the  Jury. 

As  to  the  second  question  In  the  case, 
namely,  that  of  apparent  authority.  It  could 
not  be  contended  on  any  testimony  In  the 
case  that  either  Wltherbee  or  French  had 
ever  authorized  Sterling  to  obtain  the  blank 
policies  and  other  supplies,  so  the  only  ques- 
tion on  this  branch  of  the  case  was  whether 
the  company  knew  of  Sterling's  possession 
of  these  supplies  at  the  time  of  the  Issuance 
of  plaintiffs'  policy,  or  wa«  negligently  igno- 
rant of  that  fact.  These  questions  werf 
fnlrly  submitted  to  the  Jury,  and  answered 
in  the  negative.  There  was  no  other  ground 
upon  which  apparent  authority  could  De 
claimed.  A  request  to  collect  the  former 
agent's  balance,  or  to  make  up  his  accounts 
from  the  books,  or  to  mall  a  canceled  policy, 
would  furnish  no  ground  for  a  claim  of  ap- 
parent authority  to  Issue  policies.  Thus  it  Is 
clear  that  when  the  first  three  questions  of  the 
special  verdict  were  answered,  all  the  materi- 
al questions  In  the  case  were  disposed  of;  and 
when  those  questions  were  all  answered  in  the 
negative  there  was  no  ground  left  on  which  the 
plaintiffs  could  recover.  The  remaining  ques- 
tlmis  seem  to  have  been  mere  surplusage,  and 
there  was  no  evidence  left  in  the  case  upon 
which  affirmative  answers  to  them  could 
rest.  The  court  was  right  In  striking  them 
out.    Judgment  affirmed. 


EDWARDS  T.  tJPHAM. 
(Supreme  Court  of  Wisconsin.    May  22,  1896.) 
Taxation  —  Tax  Title  —  M istaki  ow  Opficeb  — 

ESTOPPEI. 

1.  If  an  owner  of  land  in  good  faith  applies 
to  the  proper  officer  for  the  purpose  of  paying 
the  taxes  thereon,  and  Is  prevented  by  the  mis- 
take or  fault  of  such  officer,  the  attempt  to  pay 
is  considered  the  lejtal  equivalpnt  of  actual  pay- 
ment, and  title  to  the  land  will  not  pass  by  its 
subsequent  sale  for  such  tax;  bnt  this  rule 
has  no  application  where  the  officer  applied  to 
is  not  the  one  aathorized  to  receive  the  tax. 

2.  The  fact  that  a  purchaser  of  land  at  tax 
sale,  through  mistake  of  fact,  applied  to  the 
county  to  refund  the  amount  paid,  which  wag 
done,  but  afterwards,  on  discovering  the  mis- 
take, returned  the  money,  will  not  estop  him  to 
perfect  and  rely  on  the  title  under  his  purchase, 
where  the  former  owner  was  in  no  way  misled 
or  influenced  in  his  action  by  such  fact,  the 
elements  of  estoppel  t)eing  wanting;  nor  will 
snch  fact  operate  as  a  cancellation  of  his  deed, 
which  was  m  fact  valid,  the  county  board  hav- 
ing no  power,  under  the  statute,  to  refund  mon- 
ey received  on  a  valid  sale. 

Appeal  from  circuit  court,  Oneida  county; 
Charles  V.  Bardeen,  Judge. 

Action  by  N.  M.  Edwards  against  H,  A.  J. 
TTpham.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Action  of  ejectment,  brought  by  the  origi- 
nal owner  of  land  against  a  tax-deed  claim- 
ant. The  defendant  had  two  tax  deeds,— 
one  based  on  the  tax  sale  of  ISS'2,  recorded 


September  12,  1889;  the  other  on  tbe  tax  sale 
of  1886,  recorded  May  25,  1889.  More  than 
three  years  bad  elapsed  after  the  recording  of 
the  first  tax  deed,  before  tbe  commencement 
of  this  action,  and  before  the  filing  of  tbe 
claim  hereinafter  mentioned,  for  tbe  return 
of  the  money  paid  to  the  county  for  tbe  cer- 
tificate on  which  such  deed  was  based,  also 
before  the  refunding  of  snch  money  to  tbe 
county,  upon  tbe  ground  that  the  claim  there- 
for had  been  made  by  mistake.  To  defeat 
the  first  tax  deed,  plaintiff  depended  upon  tbe 
following  facts:  In  April,  1883,  at  which 
time  the  land  was  subject  to  redemption  from 
the  tax  sale,  at  the  office  of  the  county  clerk 
of  Lincoln  county,  plaintiff  wrote  to  the  coun- 
ty treasurer  requesting  to  know  If  tbere  were 
any  back  taxes  on  the  land  for  the  years  of 
1881  and  1882,  to  which  Inquiry  the  treasurer 
replied  that  it  was  not  on  the  rolls.  Plain- 
tiff relied  upon  this  information,  and  paid  no 
further  attention  to  the  matter,  believing  that 
his  land  was  free  from  taxes  for  the  years 
mentioned.  Thereafter  an  action  was  com- 
menced against  the  county  by  one  Lizzie  Cur- 
ran,  to  set  aside  the  tax  on  certain  lands,  and. 
by  mistake,  the  land  in  question  was  Includ- 
ed. By  tbe  Judgment  in  such  action,  the  tax 
was  in  form  declared  invalid  and  set  aside. 
Thereafter  defendant's  agent,  without  his 
knowledge,  presented  a  claim  against  the 
county  for  repayment  of  the  money  thereto- 
fore paid  to  the  county  for  illegal  certificates, 
and,  by  mistake,  the  land  in  question  was  In- 
cluded. Tbe  claim  was  allowed,  and  there- 
after tbe  money  was  drawn,  wltboat  dis- 
coTerlng  the  mistake.  Some  time  afterwards, 
and  on  discovering  such  mistake,  the  money 
was  returned  to  and  received  by  the  eonnty. 
The  court  found  all  the  issues  in  favor  of  tbe 
defendant,  and  Judgment  was  rendered  ac- 
cordingly, from  which  this  appeal  was  taken. 

Alban  &  Barnes,  for  appellant  Sllver- 
thuru.  Hurley,  Uyan  &  Jones,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  llrst  question  presented  is,  was  tbe  in- 
quiry made  by  plaintiff  of  tbe  county  treas- 
urer of  Linc<dn  county,  respecting  tbe  back 
taxes  for  the  year  on  which  the  first  tax  deed 
was.  based,  and  tbe  reply  of  such  treasurer 
thereto,  effectual  to  discharge  such  land  from 
the  lien  of  such  taxes?  The  law  Is  well  set- 
tled that  if  a  landowner  in  good  faith  applies 
to  the  proper  officer  for  the  purpose  of  pay- 
ing the  taxes  thereon,  and  Is  prevented  from 
making  payment  by  the  mistake,  wrong,  or 
fault  of  such  officer,  such  attempt  to  pay  Is 
equivalent  to  payment,  and  discharges  the 
land  from  the  lien  of  such  taxes,  and  he  ma.v 
thereafter  prosecute  an  action  against  the 
grantee  under  a  tax  deed  based  on  snch  tax. 
the  same  as  if  the  tax  was  paid  In  fact,  even 
after  the  expiration  of  the  three  years  con- 
stituting the  limitation,  under  section  118$. 
Sanb.  &  B.  Ann.  St.  Gould  y.  Sullivan,  Si 
Wis.  a-)9.  54  N.  W.  1013;  Ijind  Co.  v.  New- 
man (decided  Dec.  17,  1895)  92  Wis.  — ,  Sb 
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N.  W.  484.  IMs  gabject  is  veiy  tnlly  dte- 
CDSBed  In  the  two  cases  cited,  and  It  Is  need- 
less to  go  over  the  matter  again.  Suffice  It  to 
say  that  In  neither  of  such  caBes,  nor  In  any 
case  therein  cited,  or  to  which  our  attention 
bas  been  called  in  the  brief  of  counsel,  nor 
In  any  case  that  we  have  been  able  to  find 
after  a  very  careful  study  of  the  matter,  has 
any  court  gone  so  far  ajs^to  hold  that  an  offer 
to  pay  the  tax  on  land  to  tin  officer  not  author- 
ized to  receive  It  discharges  the  land  from  the 
lien  of  anch  tax.  The  rule  is  confined  to  cases 
wbere  the  landowner  is  prevented  from  pay- 
ing the  tax  by  the  neglect,  wrong,  or  mistake 
of  the  officer  charged  with  the  duty  of  collect- 
Ing  or  receiving  the  tax.  In  Van  Benthuysen 
V.  Sawyer,  36  N.  Y.  150,  the  rule  here  in- 
Toked  is  stated.  In  effect,  thus:  If  redemp- 
tion of  land  sold  for  taxes  is  prevented  by  the 
fault  or  misconduct  of  the  officer  through  or 
to  whom  redemption  is  to  be  made,  the  title 
will  not  pass  by  any  subsequent  deed  based 
on  such  tax.  The  rule  being  based  on  the 
principle  that  an  offer  of  performance  made  to 
the  proper  officer,  defeated  by  the  fault,  neg- 
lect, or  wrong  of  such  officer  is  equivalent  to 
performance,  obviously  it  cannot  have  any 
application  where  the  officer  to  whom  the 
tender  is  made  has  no  power  to  receive  It 

It  is  contended  that  notwithstanding  the 
Btatote  of  limitations  bad  run  in  favor  of  de- 
fendant's deed,  and  that  he  was  therefore  the 
absolute  owner  of  the  land  under  such  deed 
before  the  application  was  made  to  refund 
the  money,  the  act  of  the  county  board  and 
the  receipt  of  the  money  by  defendant  effect- 
ually canceled  the  deed.  The  power  of  the 
county  board,  under  section  1184,  Rev.  8t,  Is 
confined  to  refunding  money  paid  for  certlfl- 
cfltes  that  are  Invalid.  As  the  statute  of  lim- 
itations had  run  In  favor  of  the  certificate  in 
question,  thereby  curing  the  Irregularities  and 
defects,  the  county  board  bad  no  jurisdiction, 
under  section  1184,  Rev.  St.,  to  refund  the 
money;  hence  their  action  could  In  no  event 
affect  defendant,  nnlesa  he  did  something  by 
reason  of  which  he  became  estopped  from 
afterwards  asserting  claim  of  title  under  the 
deed.  Obviously,  the  receipt  of  the  money 
and  the  payment  back  to  the  county  on  dis- 
covering the  mistake  could  not  operate  as 
an  estoppel,  unless  by  such  acts  plaintiff  was 
Induced  to  do  or  not  to  do  something,  or  to 
incur  some  expense,  relying  thereon,  by  which 
he  would  be  prejudiced  If  defendant  thereaft- 
er was  allowed  to  successfully  assert  his  tax 
title.  As  is  very  properly  said  by  counsel  for 
respondent  in  their  brief,  the  facts  do  not  in- 
clude the  essential  elements  of  an  estoppel. 
Plaintiff  did  not  do  anything,  or  lucur  any 
expense,  relying  upon  the  acts  of  defendant 
or  his  agent;  for  even  this  action  to  assert 
the  Invalidity  of  the  tax  deed  was  not  com- 
menced till  long  after  the  defendant  had  dis- 
covered the  mistake,  and  bad  refunded  the 
money.  There  can  be  no  estoppel  in  pais  cre- 
ated in  favor  of  a  person  by  the  acts  of  an- 
other when  no  acts  are  done  or  expense  In- 


ctirred  by  such  person  in  consequence  of  tbe 
acts  or  declarations  of  such  other.  Mabie  t. 
Matteson,  17  Wis.  1. 

It  follows  that  the  title  of  the  defendant  to- 
the  land  In  question  was  absolute  under  the 
first  tax  deed,  and  he  was  entitled  to  judg- 
ment as  rendered  In  the  court  below.  The- 
judgment  of  the  drcoit  court  is  affirmed. 


KITTOHEKA  v.  GOODWIL.LIH  et  al. 

(Supreme  Conrt  of  Wisconsin.    May  22,  1886.) 

Neougbncb  of  Mastek— SumciEitoT  or  Speciai. 

Verdict— QoBsTios  roB  Jcxr. 

1.  In  an  action  by  a  servant,  11  years  of 
age,  for  Injuries  caused  by  a  planing  machine 
near  where  he  was  working,  a  special  verdict 
reciting  that  defendant  oajrht  reasonably  to 
have  linowu  that  there  was  danger  of  a  work- 
man of  plaintiff's  age  and  experience,  while  ex- 
ercising ordinary  care,  slipping  and  getting  his 
band  into  tlie  knives  of  the  planer;  that  plain- 
tiff could  not,  by  the  use  of  ordinary  care,  have 
known  of  the  risks  of  the  employment;  and 
that  plaintiff  was  not 'guilty  of  any  contribu- 
tory negligence  was  insnfiicient  to  sustain  a 
judgment  for  plaintiff  in  the  absence  of  findings 
that  plaintiff  did  slip,  and  that  such  slipping 
was  caused  by  defendant's  want  of  ordinary 
care  in  failing  to  warn  plaintiff,  or  to  provide 
gtiards  for  the  machine,  or  that  such  want  of 
ordinary  care  was  the  proximate  cause  of  the 
injury.  Kucera  v.  Lumber  Co.,  65  N.  W.  874, 
01  Wis.  637,  followed. 

2.  Where  the  facts  relied  on  to  show  negli- 
gence of  the  master,  though  undisputed,  are  am- 
biguous, and  of  such  a  nature  that  reasonable 
men  without  prejudice  may  disagree  as  to  the 
Inference  to  be  drawn  therefrom,  the  question 
should  be  submitted  to  the  jury. 

Appeal  from  circuit  court,  Marathon  coun- 
ty; Charles  V.  Bardeen,  Judge. 

Action  by  Peter  Kutcbera  by  guardian  ad 
litem  against  James  G.  Goodwillie  and  an- 
other for  personal  injuries.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Mylrea,  Marcbette  &  Bird  and  Gabe  Bouck, 
for  appellants.  Bump  &  Kreutzer,  for  re- 
spondent 

OASSODAY,  O.  3.  In  January,  1894.  the 
defendants  owned  and  operated  a  box  fac- 
tory in  Wausau.  There  was  a  pony  planer 
in  that  factory,  the  knives  being  attached  to 
a  cylinder,  which  made  about  3;500  revolu- 
tions per  minute  when  In  operation.  These 
knives  were  uncovered,  except  a  bonnet  pro- 
jected over  tbe  center  of  tbe  knife  shaft. 
The  pieces  of  boards  which  came  through 
the  pUiner  under  the  knives  came  oat  upon 
the  bedplate  and  a  table.  The  table  was  4 
feet  long,  2  feet  high,  and  2  feet  wide.  The 
gearing  projected  16^  inches  outside  of  the 
frame.  The  bedplate  was  11  inches  above 
the  table,  and  the  top  knives  16^  Inches 
.above  the  table.  The  plaintiff  was  Injured 
January  25,  1894.  He  had  worked  at  the 
planer  VA  days  at  the  time.  In  doing  sucb 
work  he  stood  on  the  south  side  of  the  table, 
and  facing  It  and  the  north.  The  boards 
were  placed  in  tbe  planer  on  the  east  side 
of  it,  and  came  out  on  the  west  side,  anA 
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(cU  onto  tbe  table;  and  it  was  tbe  business 
of  tbe  plaintiff,  wbo  was  at  tbe  time  less 
tban  11  years  old,  to  take  away  tbe  pieces 
of  boards  as  they  dropped  from  tbe  planer 
onto  tbe  table.  While  so  at  work,  tbe  plain- 
tiff's right  band  was  caught  and  drawn  in 
by  the  knires  of  the  planer,  so  as  to  make 
Amputation  below  tbe  ell>ow  necessary.  This 
action  was  brought  to  recover  damages  for 
such  Injury.  The  answer  consists  of  admis- 
sions and  denials.  At  the  close  of  the  trial 
tbe  Jury  returned  a  special  verdict  to  the 
effect  that  the  defendants  ought  reasonably 
to  have  known  or  anticipated  that  there  was 
danger  to  a  workman  of  the  age,  intelligence, 
and  experience  of  tbe  plaintiff,  while  exercis- 
ing ordinary  care,  of  slipping  and  getting 
bis  band  into  tbe  knives  of  tbe  planer  wbile 
in  tbe  performance  of  bis  duties  at  such  ma- 
chine; that  tbe  plaintiff  did  not  know  and 
understand,  nor  ought  be,  in  tbe  exercise 
of  ordinary  care,  to  have  known  and  under- 
stood, tbe  risks  and  dangers  to  bim  from  the 
machine  in  question  while  in  tbe  perform- 
ance of  bis  duties,  taking  into  consideration 
his  age,  experience,  and  understanding;  that 
the  plaintiff  was  injured  while  acting  In  tbe 
flne  of  his  employment;  that  the  plaintiff 
was  not  guilty  of  any  want  of  ordinary  care 
at  the  time  of  tbe  accident,  which  contribut- 
ed to  the  injury;  that  the  plaintiff  sustained 
damages  by  reason  of  bis  Injury  to  the 
amount  of  $3,500.  From  tbe  Judgment  en- 
tered thereon  accordingly,  pursuant  to  the 
order  of  tbe  court,  the  defendants  bring  this 
appeal. 

The  special  verdict  In  this  case  is  quite 
similar  to  the  special  verdict  in  Kucera  v. 
Lumber  Co.,  91  Wis.  637,  65  N.  W.  374.  For 
the  reasons  given  by  Mr.  Justice  Winslow  In 
that  case,  we  must  bold  that  tbe  verdict  Is 
InsufBclent  in  this  case.  There  is  no  direct 
llndlng  of  negligence  on  the  part  of  the  de- 
fendant; much  less  that  such  negligence  was 
the  proximate  cause  of  the  injury.  One  of 
tbe  principal  acts  of  negligence  which  tbe 
defendants  are  charged  with  being  guilty  of 
is  the  employment  of  the  plaintiff  while  un- 
der 12  years  of  age,  and  allowing  bim  to 
work  in  their  factory,  contrary  to  tbe  stat- 
ute. Sanb.  &  B.  Ann.  St.  §  1728.  .A.nother 
act  of  negligence  charged  is  tbe  putting  the 
plaintiff  at  work  at  the  machine  mentioned, 
without  proper  instructions  and  warnings  as 
to  his  duties  and  tbe  dangers.  While  the  em- 
ployment of  the  boy  in  the  factory  may  have 
subjected  the  defendants  to  the  penalty  pre- 
scribed in  tbe  statute,  yet  it  does  not  follow 
that  such  mere  employment  and  presence  of 
the  boy  In  the  factory  constituted  actionable 
negligence.  Wbile  tbe  Jury  find  that  tbe  de- 
fendants ought  to  have  known  or  anticipated 
danger  of  tbe  boy  slipping  and  getting  his 
hand  Into  tbe  knives  of  the  planer  while 
working  In  the  factory.  In  the  exercise  of  or- 
dinary care,  yet  they  fail  to  find  that  be  did 
slip,  or,  if  be  did.  that  such  slipping  was 
caused  by  tbe  defendants'  want  of  ordinary 


care,  or  whether  sucb  slipping,  or  tbe  want 
of  ordinary  care  of  tbe  defendants  to  guard 
tbe  knives  or  other  machinery,  or  to  Instmct 
or  warn  the  plaintiff  of  bis  duties  and  dan- 
gers, was  the  proximate  cause  of  the  Injury. 
The  special  verdict  falls  to  determine  aJI  the 
vital  Issues  In  the  case,  and  bence  is  insuf- 
ficient to  support  the  Judgment  HcGowan 
T,  Railway  Co.,  91  Wis.  155,  64  N.  W.  884; 
Davis  V.  Railway  Co.  (not  yet  oSicfaUly  re- 
ported) 67  N.  W.  16.  Counsel  contend  that 
tbe  undisputed  facts  in  connection  wltta  tbe 
vei-dict  are  suflicient  to  support  the  Judg- 
ment. "It  has  been  aptly  said  that  "negli- 
gence in  one  sense,  is  a  quality  attaching  to 
acts  dependent  upon  and  arising  out  of  the 
duties  and  relations  of  the  parties  concern- 
ed, and  is  as  much  a  fact  to  be  found  by 
the  Jury  as  the  allied  acts  to  which  It  at- 
taches, by  virtue  of  sucb  duties  and  rela- 
tions.' •  •  •  Whrai  sucb  facts  and  circum- 
stances, though  undisputed,  are  ambiguoug. 
and  of  such  a  nature  that  reasonable  men. 
unaffected  l»y  bias  or  prejudice,  may  dis- 
agree as  to  the  inference  or  conclusion  to  be 
drawn  from  them,  then  the  case  sboald  be 
submitted  to  tbe  Jury."  Kaples  v.  Orth,  61 
Wis.  533,  21  N.  W.  633.  We  cannot  hold  that 
the  verdict  and  the  undisputed  evidence  sup- 
port the  Judgment.  The  Judgment  of  tbe  cir- 
cuit court  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


SLIVITZKI  V.  TOWN  OF  WIEN. 
(Supreme  Court  of  Wisconsm.    May  22,  1896.) 
Highways  — LiABtuTT  roa  Dbpects  — Qcjbstiom 

FOK  JuRT— Judgment  son  Obstastb. 

1.  A  petition  In  an  action  for  the  death  of 
plalntifFs  intestate,  caused  by  a  defective  hijrh- 
way,  alleged  a  want  of  repair  in  the  highway  at 
an  intersection  of  two  roads,  and  a  guUy  in  the 
track;  that  the  highway  was  obstructed  at  such 
point  by  logs  on  both  sides  of  the  road;  that  u 
deceased  approached  the  corner  on  a  dark  night, 
and  as  he  turned  at  the  corner,  one  of  his 
wheels  passed  over  one  of  the  logs,  and  threw 
him  out,  causing  his  death.  BM,  that  whetho' 
the  traveled  track,  at  the  time  and  place  of  the 
injury,  was  insufficient  or  out  of  repair,  wan 
one  of  fact  for  the  jury. 

2.  Whether  deceased  was  guilty  of  con- 
tributory negligence  was  a  question  for  the 
Jury. 

3.  A  judgment  In  favor  of  defendant  not- 
withstanding a  verdict  for  plaintiff,  will  not  be 
rendered  where  the  pleadings  and  evidence  raise 
questions  of  fact  proper  for  the  jury. 

Appeal  from  circuit  court,  Marathon  county; 
Charles  V.  Bardeen,  Judge. 

Action  by  August  Slivltzki,  as  administrator 
of  the  estate  of  Michael  Polak,  against  the 
town  of  Wien,  for  the  death  of  pbUntlff's  in- 
testate, alleged  to  have  been  caused  by  a  de- 
fect in  a  highway.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Afilrmed. 

Brown  &  Pradt  for  appellant.  Bump. 
Kreutzer  &  Rosenberry,  for  respondent 

CASSODAY,  C.  J.  This  action  is  to  recover 
damages  for  tbe  death  of  the  plalntlirs  in- 
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testate,  alleged  to  have  been  caused  by  the  In- 
sufficiency and  want  of  repair  of  a  hlRhway  In 
the  defendant  town,  at  the  sonthwest  corner 
of  the  Intersection  of  a  north  and  south  road 
with  an  east  and  west  road  of  the  town.  This 
Insufficiency  and  want  of  cepalr  Is  alleged  and 
claimed  to  have  consisted  of  a  sharp  descent 
In  the  highway  at  this  comer;  that  there  was 
a  gnlly  In  the  track  at  that  point,  which  made 
the  highway  unsafe  and  out  of  repair;  that 
the  highway  was  obstructed  at  this  point  by 
logs  on  both  sides  of  the  road;  that  there  were 
two  logs  on  the  southwest  comer,  being  about 
2  feet  in  diameter,  and  12  and  16  feet  long, 
and  that  the  end  of  those  logs  came  within  8 
or  9  inches  of  the  traveled  track;  that  the  logs 
on  the  north  side  were  about  4  feet  long,  and 
10  inches  in  diameter,  and  from  about  8  inches 
to  24  inches  from  the  traveled  track;  that  the 
traveled  track  at  the  place  in  question  was 
from  13  feet  to  17  feet  wide;  that  it  was  a 
dark  night,  and  the  deceased  approached  the 
comer  from  the  south,  going  north;  that,  as 
he  turned  at  the  comer  to  go  west,  one  of  his 
near  wheels  passed  over  one  of  the  logs  10  or 
12  Inches  from  the  end,  and  the  other  about 
20  Inches  from  the  end,  and  threw  deceased 
out,  and  caused  his  death.  The  answer  con- 
sists of  admissions  and  denials,  and  alleges 
contributory  negligence.  At  the  close  of  the 
trial,  the  jury  returned  a  general  verdict  In 
favor  of  the  plaintiff,  and  assessed  his  dam- 
ages at  $1,000.  From  the  Judgment  entered, 
thereon  accordingly,  the  defendant  brings  this 
appeal. 

It  Is  well  settled  in  this  court  that,  to  render 
a  town  liable  for  injury  by  reason  of  an  al- 
leged defective  highway,  the  object  or  defect 
causing  the  Injury  need  not  be  within  the 
traveled  track,  provided  it  Is  so  connected 
with  the  traveled  track  as  to  render  the  same 
unsafe  and  Inconvenient  to  those  traveling 
thereon.  Houfe  v.  Town  of  Fulton,  29  Wis. 
296;  "Wheeler  v.  Town  of  Westport,  30  Wis. 
302;  Kelley  v.  Town  of  Fond  du  Lac,  31  Wis. 
179;  Bums  V.  Town  of  Elba,  32  Wis.  605; 
Cremer  v.  Town  of  Portland,  36  Wis.  02; 
Kenworthy  v.  Town  of  Ironton,  41  Wis.  647; 
Cartright  v.  Town  of  Belmont,  58  Wis.  370,  17 
N.  W.  237;  Fitzgerald  t.  City  of  Berlin,  64 
Wifl.  207,  24  N.  W.  879.  The  question  whether 
the  traveled  track,  at  the  time  and  place  of 
the  Injury,  was  insnfflclent  or  out  of  repair, 
was  one  6f  fact  for  the  Jury,  onder  proper  In- 
structions. Id.  The  same  is  true  as  to  the 
alleged  contributory  negligence  on  the  part  of 
the  deceased.  Id.;  Richards  v.  City  of  Osh- 
kosh,  81  Wis.  228,  51  N.  W.  250;  Calmcrosa  v. 
Village  of  Pewaukee,  86  Wis.  185,  56  N.  W. 
f>48.  It  follows  from  what  has  been  said  that 
the  court  properly  refused  to  direct  a  verdict 
In  favor  of  the  defendant.  So,  It  proi)erly  re- 
fused to  render  Judgment  In  favor  of  the  de- 
fendant, notwithstanding  the  verdict.  To  ren- 
der Judgment  for  the  defendant  under  such 
circumstances  would  have  been  contrary  to 
the  practlee  as  firmly  established  by  this 
court.    Sheehy  v.  Duffy,  89  Wis.  6,  61  N.  W. 


295.  The  reasons  for  the  mle  are  sufficiently 
stated  by  Mr.  Justice  Plnney  in  that  case. 
McFetrldge  v.  Insurance  Co.,  90  Wis.  142,  62 
N.  W.  938;  Conover  v.  Knight,  91  Wis.  573, 
('>5  N.  W.  373.  No  exception  appears  to  have 
been  taken  to  the  admission  of  evidence,  nor 
to  any  portion  of  the  charge  to  the  Jury.  We 
perceive  no  reversible  error  in  the  record.  The 
Judgment  of  the  circuit  court  is  affirmed. 


FLIETH  V.  CITY  OF  WATJ8AU. 
(Supreme  Court  of  Wisconsin.    May  22,  1896.) 

HoiriClPAt.  COKPORATIOMS  —  ACTIOX  TO    RECOVER 

Taxss  Paid— Condition  Pkecbdbnt. 
An  action  to  recover  alleged  illegal  tax- 
es paid  to  a  city  Bounds  in  tort,  and,  where  the 
city  charter  provides  that  no  action  for  a  tort 
shall  lie  against  it  unless  a  statement  of  the 
claim  shall  have  been  presented  to  the  council 
within  90  days  after  the  happening  of  the  tort, 
a  complaint  for  the  recovery  of  taxes  which  does 
not  allege  the  presentation  of  such  statement  is 
demurrable. 

Appeal  from  circuit  court,  Marathon  coun- 
ty; Charles  M.  Webb,  Judge. 

Action  by  H.  G.  FUeth  against  the  city 
Wausau.  Demurrer  to  comjjlaint  sustained, 
and  plaintiff  appeals.     Affirmed. 

This  action  is  for  the  recovery  of  the 
amount  of  an  alleged  Illegal  tax  paid  to  the 
defendant  city  by  plaintiff  under  protest. 
The  complaint  does  not  state  that  any  claim 
was  presented  to  the  common  council  for 
consideration  before  suit  brought;  otherwise 
It  is  conceded  that  it  states  a  good  cause  of 
action.  Defendant  demurred  to  the  com- 
plaint ui>on  the  ground,  among  others,  that 
it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sus- 
tained, and  plaintiff  appealed. 

Brown  &  Pradt,  for  appellant  E.  L.  Bump, 
for  respondent. 
« 

MARSHALL,  J.  Section  47  of  the  city 
charter  of  the  defendant  contains  the  usual 
provision  that  no  action  shall  be  maintained 
by  any  person  against  the  city  upon  any 
claim  or  demand  otherwise  than  a  city  bond 
or  order,  unless  such  person  shall  have  first 
presented  his  claim  to  the  common  council 
of  said  city,  etc.  It  also  provides  (section 
151)  that  no  action  In  tort  shall  lie  or  be 
maintained  against  the  city  unless  a  state- 
ment In  writing,  signed  by  the  person  in- 
jured, or  claimed  to  be  injured,  by  the  wrong, 
and  the  circumstances  thereof,  and  the 
amount  of  damages  claimed,  shall  be  pre- 
sented to  the  common  council  within  00  days 
after  the  occurring  or  happening  of  the  tort 
alleged.  That  the  WOTds  "no  claim  or  de- 
mand," as  used  In  section  47  of  the  city  char- 
ter, apply  only  to  demands  arising  on  con- 
tract, is  established  by  a  long  line  of  decisions 
in  this  court.  Strlngliam  v.  Supervisors,  24 
Wis.  594;  Kellogg  v.  Supervisors,  42  Wis.  07; 
Kelley  v.  City  of  Madison,  43  Wis.  638;  Rug- 
gles  T.  City  of  Fond  du  Iac,  63  Wis.  436, 
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10  N.  W.  565;  Bradley  v.  City  ot  Eau  Claire, 
56  Wis.  168,  14  N.  W.  10;  Jung  v.  City  of 
Stevena  Point,  74  Wis.  647,  43  N.  W.  513; 
Van  Fncben  v.  City  of  Ft  Howard,  83 
Wis.  570,  60  N.  W.  1062.  And  that  a  claim 
to  recover  baclc  Illegal  taxes  paid  under  pro- 
test is  not  an  action  on  contract  Is  ruled  by 
Buggies  y.  City  of  Fond  du  Lac,  supra.  And 
that  the  foundation  for  such  a  claim  being 
tbe  wrongful  possession  of  money  belonging 
to  the  claimant,  notwithstanding  the  fiction 
of  the  law  that  there  is  an  Implied  promise 
for  its  repayment,  which  supports  an  action 
In  form  as  for  money  had  and  received,  it 
must  be  classed  as  an  action  soimdlng  in 
tort,  and  not  on  contract,  is  ruled  by  Bug- 
gies V.  City  of  Fond  du  Lac,  supra,  and  Brad- 
ley V.  City  of  Eau  Claire,  supra.  From  the 
foregoing,  whetber  tbe  claim  is  classed  as 
one  arising  on  contract,  or  one  sounding  in 
tort,  presentation  of  it  to  the  city  council  was 
a  condition  precedent  to  the  right  to  bring 
tbls  action;  and  the  failure  to  allege  such 
presentation  constitutes  a  fatal  defect  in  the 
complaint,  which  Justified  the  trial  court  In 
sustaining  the  demurrer  thereto.  Wentworth 
T.  Town  of  Summit,  00  Wis.  281,  19  N.  W.  97; 
Sheel  V.  City  of  Appleton,  49  Wis.  125,  5  N. 
W.  27;  Ben  ware  t.  Town  of  Pine  Valley,  53 
Wis.  527,  10  N.  W.  695.  The  order  of  the  cir- 
cuit court  Is  affirmed,  and  the  cause  remand- 
ed for  further  proceedings  according  to  law. 


SHEBIDAN  T.  BIOELOW  et  aL 

(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

PsRsoXAL  Injckies—Nboliobnce— Special   Vbb- 
oicT— Proximate  Cai'se. 

1.  Defendants  were  operating  a  railroad, 
over  which  they  hauled  logs  to  a  point  where 
they  were  unloaded  by  men,  of  whom  ^aintiff 
was  one,  employed  by  another  firm.  The  un- 
loading was  by  skidways.  The  skids  wci% 
placed  as  near  to  the  track  as  the  train  would 
permit,  and  Bometimes  worked  up  so  that  they 
projected  far  enough  to  be  struck  by  a  loaded 
car;  and,  in  such  cases,  it  was  customary  for 
the  nnloaders  to  place  them  back  the  proper 
distance.  On  the  occasion  of  plaintiff's  injury, 
one  of  the  skids  was  so  projecting,  and  plaintiff, 
standing  about  six  feet  from  the  track,  with 
his  bnclc  to  the  appronchinR  train,  paid  no  at- 
tention to  whuther  the  skids  were  in  proper 
place.  As  the  train  moved  into  position  it 
struck  the  projecting  skid,  throwing  it  against 
plaintiff,  who  was  knocked  under  the  cars.  The 
Tertiict  found  specially  only  that  defendant  did 
not  exercise  ordinary  care  in  the  operation  of 
its  train,  and  in  keeping  the  track  free  from  ol> 
struction,  and  that  plaintiff  was  not  guilty  of 
any  want  of  ordinary  care  contributing  to  such 
injury.  Beld,  tliat  the  Terdict  was  fatally  de- 
fective for  want  ot  any  finding  on  the  subject 
of  proximate  cause. 

2.  The  mere  fact  that  plaintiff  was  injured 
by  defendant's  failure  to  exercise  ordinary  care 
in  respect  to  some  duty  owed  to  plaintiff  doe* 
not  render  defendant  liable  for  the  injury,  un- 
less it  was  the  natural  and  probable  result  of 
snch  negligence,  and  one  which,  in  the  light  of 
attending  circumstances,  defendant  ought  rea- 
sonably to  have  foreseen  might  probably  occur 
aa  a  result  of  such  negligence. 


Appeal  from  circuit  court,  Bayfield  comity, 
John  K.  Parish,  Judge. 

Action  by  Thomas  Sheridan  against  Anson 
A.  Bigelow  and  others  to  recorer  compenea 
tion  for  personal  injuries.  F^m  a  jndgmoit 
in  favor  of  plaintilC,  defendants  appeal.  Be- 
versed. 

Defendant  was  engaged  in  operating  a  lof- 
glng  railroad  which  hauled  logs  to  the  shorts 
of  Chequamegon  Bay,  in  Bayfield  county, 
at  which  point  tbe  logs  were  onloaded  u 
hauled,  by  a  crew  of  men  employed  by  W.  A. 
Simpson  &  Co.  Plaintiff  was  an  employ^  of 
such  company.  Defendant  had  nothing  to  do 
with  unloading  the  logs.  The  unloading  con- 
sisted in  rolling  the  logs  from  the  cars  onto 
skidways  and  Into  the  water.  The  skidways 
sloped  from  the  side  of  the  track  down  towanb 
the  bay.  The  skids  were  placed  from  two  to 
three  feet  apart,  and  up  as  near  to  the  track 
as  the  movements  of  the  train  wotdd  permit. 
They  were  loose,  and  likely  to  move  up  w 
that  the  cars  would  strike  them;  and  it  wta 
customary  for  the  unloaders,  in  such  cases. 
to  place  them  back  the  proper  distance. 
Plalntltr  knew  this  fact,  and  knew  that,  if  the 
proper  care  was  not  taken  to  replace  the 
skids,  they  would  be  liable  to  be  hit  by  the 
cars.  On  tbe  occasion  in  question,  one  of  tbe 
skids  had  been  allowed  to  remain  projecting 
sufficiently  far  towards  the  track  to  interfere 
with  the  passage  of  the  train.  Plaintiff 
49tood  about  six  feet  back  from  the  track,  with 
his  back  towards  the  way  the  train  was  ap- 
proaching. He  paid  no  attention  to  whettm 
the  skids  were  In  proper  place  or  not.  The 
train,  as  it  moved  into  position  for  unloading, 
struck  the  skid,  throwing  it  against  plaintiff, 
by  means  of  which  he  was  knocked  under  tbe 
cars,  and  Injured.  The  Jury  foun^that  iHain- 
tlfl  was  injured  in  the  manner  above  stated: 
tliat  defendants  failed  to  use  ordinaiy  caie  to 
keep  their  track  free  from  obstructions  on  the 
occasion  In  question,  or  to  use  reasonable  dili- 
gence to  observe  whether  there  was  any  ob- 
struction on  the  track;  and  that  there  was 
no  want  of  ordinary  care  on  tbe  part  of  plain- 
tiff that  contributed  to  produce  the  Injury. 
Damages  were  assessed  at  $2,000.  At  the 
close  of  the  evidence  a  motion  was  made  to 
set  aside  the  verdict,  and  for  a  new  trial,  be- 
cause the  verdict  was  contrary  to  the  law  and 
evidence.  The  motion  was  deni^  Judg- 
ment was  entered  on  the  verdict  'in  plain- 
tiff's favor,  from  which  this  appeal  was 
taken. 

Tomklns  &  Merrill,  for  appellants.  San- 
born, Dufur  &  O'Keefe,  for  respondent. 

MABSHALIi,  J.  (after  stating  the  factsV 
The  verdict  is  fatally  defective  for  want  ot 
any  finding  on  the  subject  of  proximate  cause. 
It  finds  specially  tliat  defendant  did  not  ex- 
ercise ordinary  care  in  the  operation  of  its 
train,  and  in  keeping  the  track  free  from  ob- 
structions; that  plaintiff  was  injored,  and 
was  not  guilty  of  any  want  of  ordinary  care 
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'Which  contribnted  to  produce  snch  injury. 
Bat  that  is  not  aufficlent  to  cast  upon  defend- 
ant the  consequences  of  such  injury.  It 
should  not  be  forgotten.  In  such  cases,  that 
the  mere  fact  that  one  person  is  injured  by 
the  failure  to  exuviae  ordinary  care  on  the 
fiart  of  another  in  respect  to  some  dnty  which 
such  other  owes  to  such  person,  does  not  ren- 
der such  other  liable  therefor,  unless  such 
injury  was  the  natural  and  probable  result 
of  such  negligence,  and  one  which,  in  the  light 
of  attending  drcumstances,  such  other  ought 
reasonably  to  have  foreseen  might  probably 
occiu-  as  a  result  of  such  negligence.  This 
is  absolutely  an  essential  element  of  proxi- 
mate cause,  requisite  to  actionable  negligence, 
and.  where  there  Is  no  general  rerdlct,  and 
such  element  does  not  appear  conclusively 
from  the  evidence,  and  is  not  found  by  the 
special  verdict,  no  valid  Judgment  can  be 
given  upon  It  Kreuzlger  v.  Hallway  Co., 
73  Wis.  158,  40  N.  W.  657;  Jewell  v.  Railway. 
Co.,  54  Wis.  610,  12  N.  W.  83;  Kerkhof  v. 
Paper  Co.,  68  Wis.  674,  32  N.  W.  766;  Mc- 
Gowan  T.  RaUway  Co.,  91  Wis.  147,  64  N.  W. 
S91;  Huber  t.  Railway  Co.  (decided  at  the 
present  term)  66  N.  W.  708.  As  said  in  Me- 
Gowan  v.  Railway  Co.,  supra,  In  eftect,  the 
facts  constltntlng  proximate  cause,  i.  e.  not 
only  that  the  injury  was  the  result  of  want 
of  oi-dlnary  care  on  the  part  of  the  defendant, 
but  that,  in  the  light  of  attendini;  circumstan- 
ces, a  person  of  ordinary  intelligence  might 
have  expected  that  such  an  injury  might  prob- 
ably occur  as  a  result  of  his  failure  to  exer- 
cise ordinary  care,  are  indispensable  In  oi-der 
to  constitute  a  continuous  succession  of  facts 
so  connected  as  to  make  a  complete  chain, 
a.  natural  whole,  reaching  from  the  negligent 
act  down  to  the  injury,  and  producing  it,  so 
as  to  show  that  such  negligence  and  the  inju- 
ry stand  In  the  relation  of  cause  and  effect, 
so  as  to  establish  defendant's  legal  liability 
for  the  consequences  of  it 

The  real  cause  of  the  injury  which  plaintiff 
Buttered,  as  conclusively  shown  by  the  evi- 
dence, was  the  failure  on  the  part  of  Simpson 
&  Co.'s  men,  of  which  plaintlft  was  one,  to 
keep  the  sktds  in  position  at  a  safe  distance 
from  the  trnck.  This  phase  of  the  case  ap- 
pears to  have  been  entirely  lost  sight  of  in  the 
submission  of  It  to  the  Jury,  and  there  Is 
no  finding  on  the  subject  whatever.  Ed. 
Parquette,  one  of  plaintiff's  witnesses,  said, 
in  substance:.  "I  had  seen  the  cars  strike  the 
skids  before,  but  only  touch  them.  The  skids 
lay  loosely.  The  effect  of  the  logs  on  them 
was  to  work  them  back  and  forth."  John 
WlUet,  another  witness  for  plaintiff,  said: 
"The  men  had  to  put  the  skids  in  place  quite 
often  to  keep  them  dear  from  the  train.  That 
n-as  part  of  our  work,— to  keep  the  skids  in 
place."  Plaintiff  testified  to  the  same  effect. 
The  unloading  crew  were  all  Simpson  &  Co.'s 
men,  who  were  working  separately  and  apart 
from  defendant's  crew.  Hence  the  persons 
who  operated  the  train  bad  a  right  to  assume 
that  the  unloading  crew  had  performed  their 


duty,  and  to  operate  the  train  accordingly. 
No  other  reasonable  conclusion  can  be  reach- 
ed, from  the  evidence,  but  that,  If  negligence 
is  shown  In  this  case,  it  is  that  of  plaintiff, 
and  bis  fellow  workmen  under  Simpson  & 
Co.,  in  negligently  failing  to  see  that  the 
skids  were  so  placed  as  to  clear  the  train, 
or  of  plaintiff  in  standing,  his  back  to  the 
train,  as  it  moved  fai  on  the  track,  regard- 
less of  the  location  of  the  skids  and  the  Ua- 
bUity  of  the  train  to  strike  them,  or  the  neg- 
ligence of  both  combined;  and  in  either 
event  the  resulting  injury  Is  not  legally 
chargeable  to  the  defendant  The  motion, 
made  at  the  close  of  plaintiff's  case,  to  direct 
a  verdict  in  defendant's  favor,  should  have 
been  granted.  Falling  in  that,  the  motion 
to  set  aside  the  verdict  and  for  a  new  trial, 
as  contrary  to  the  evidence,  should  have 
been  granted.  The  Judgment  of  the  chmlt 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trlaL 


DOCKBRT  V.  McLELLAN. 
(Snpreme  Court  of  Wisconsin.    May  22,  1896.) 
Attoknbt  and  Clibnt  —  Champbrtt  —  Cohtbact 

FOB  SeKTICKS — VaLIDITI  OF. 

1.  A  contract  by  which  an  attorney  agrees 
to  render  services  for  a  fee  contingent  upon  suc- 
cess, the  fee  to  be  a  Btipulated  per  cent,  of  the 
amonnt  recovered,  is  not  champertous,  where 
he  does  not  undertake  to  pay  any  part  of  the 
expenses  of  litigation. 

2.  In  the  making  of  a  contract  between  an 
attorney  and  one  who  is  not  at  the  time  his 
client,  by  which  the  relation  of  attorney  and 
client  is  created  between  them,  anfl  the  serv- 
ices to  be  rendered  and  the  compensation  there- 
for are  stipulated,  the  parties  deal  with  each 
other  at  arm's  length;  and  no  presnmption  of 
undue  influence  ansee,  requiring  the  attorney 
to  aiGrmatively  prove  good  faith  and  adequacy 
of  consideration. 

Appeal  from  circuit  court,  Ashland  county; 
J<l)m  Goodland,  Judge. 

Action  by  E.  J.  Dockery  against  Frank 
McLellan,  Impleaded  with  A.  J.  Grant  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant McLellan  appeals.    Affirmed. 

This  action  was  brought  to  enforce  a  claim 
on  the  part  of  the  plaintiff  for  one-third  of 
a  one-half  share  of  the  defendant  McLelhin 
in  the  profits  under  certain  contracts  be^ 
tween  the  defendant  A.  J.  Grant  and  the 
city  of  Ashland  for  paving  Third  street,  and 
in  the  profits  of  which  said  Grant  and  Mc- 
Lellan were  equally  Interested.  The  con- 
tract with  the  city  had  been  assigned  in 
1893  by  Grant  to  the  Security  Savings  Bank 
of  Ashland,  as  security  for  advances  made 
to  enable  the  parties  to  perform  their  con- 
tract. The  complaint  alleged,  in  substance: 
That  Grant  had  appropriated  to  his  own  nse 
a  balance  of  $1,300  of  profits  already  earned, 
and  refused  to  replace  it,  or  assign  to  Mc- 
Lellan his  interest  in  the  paving  contracts, 
and  refused  to  acknowledge  bis  right  to  an 
equal  share  of  the  profits  under  them.  That 
McLellan,   fearing  that  he  would  lose  his 
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just  profits  under  the  contracts,  applied  to 
the  plaintiff,  as  an  attorney,  to  protect  his 
interests  under  them,  and  to  procure  his 
aid  to  secure  the  necessary  credit  and  ad- 
vances to  perform  the  contract  on  his  part. 
Accordingly  the  plaintiff  and  McLellan  en- 
tered Into  two  written  contracts,  May  27, 
1893,  by  the  first  of  which,  after  reciting  the 
interests  of  Grant  and  McLellan  In  the  con- 
tracts, and  that  the  latter  desired  to  protect 
his  Interest  therein,  and  to  so  arrange  that 
It  might  be  used  for  security  for  loans  to 
continue  such  paving,  and  desired  the  serv- 
ices of  the  plaintiff  to  protect  his  said  in- 
terests and  to  secure  such  loans,  it  was 
agreed,  In  consideration  of  one  dollar  and 
of  such  services,  that  the  said  McLellan 
thereby  sold,  assigned,  and  set  over  to  the 
plaintiff  one-third  of  all  the  profits  which 
might  belong  to  him  from  said  paving,  and 
the  plaintiff  agreed  "to  use  his  best  efforts 
to  protect  the  interests  of  said  McLellan 
In  said  contracts,  and  to  secure  the  neces- 
sary loans  to  continue  said  paving,"  and  if 
he  fails  "to  secure  for  McLellan  his  Interest 
in  said  partnership  he  shall  receive  no  com- 
pensation for  his  services."  That  such  con- 
tract was  made  a  part  of  said  other  contract 
of  even  date  therewith,  which  was  an  as- 
signment from  the  defendant  McLellan  to 
the  plaintiff,  in  consideration  of  one  dollar 
and  other  valuable  consideration,  of  "one- 
third  interest  in  and  to  all  the  profits  which 
now  and  hereafter  may  belong  to  said  Mc- 
Lellan, arising  from  such  paving  contracts, 
and  which  worii  is  now  being  carried  on  by 
said  McLellan  and  one  Allen  Grant  on  equal 
shares."  The  plaintiff  alleged  performance 
of  his  contract;  that  he  secured  to  defend- 
ant McLellan  his  just  rights  and  recogni- 
tion under  the  contract,  procured  for  him 
the  necessary  advances  for  completing  the 
work,  and  by  his  services  McLellan  was 
enabled  to  carry  on  and  complete  his  share 
of  the  contract,  whereby  the  plaintiff  be- 
came entitled  to  one-third  of  the  net  profits 
resulting  to  said  McLellan  therefrom;  that 
the  Security  Savings  Bank  was  entitled,  out 
of  the  proceeds  of  said  contract,  to  retain 
the  amount  of  its  advances,  and  was  to  pay 
over  the  balance  to  said  Grant  &  McLellan, 
or  their  assigns;  that  Grant  &  McLellan 
had  bad  a  pretended  accounting  as  to  said 
matters,  without  the  plaintiff's  knowledge, 
and  large  amounts  had  been  improperly  char- 
ged to  the  expense  of  said  work,  in  fraud  of 
the  plaintiff's  rights.  Judgment  was  de- 
manded for  an  accounting  between  said 
Grant  &  McLellan  and  the  Security  Savings 
Bank,  and  of  the  plaintiff's  interest  in  said 
profits,  and  that  a  receiver  be  appointed 
and  injunction  granted,  and  for  general  re- 
lief. The  defendant  McLellan  alleged  in  an- 
swer that  he  applied  to  the  plaintiff,  an  at- 
torney at  law,  to  ascertain  how  he  might 
be  able  to  raise  money  to  carry  on  the  work, 
and  retained  and  counseled  with  him;  that 
the  plaintiff  represented  and  agreed  that  he 


could  and  would  procure  the  neceflsary  loans 
and  advances  for  that  purpose  for  one-tbird 
of  the  profits  coming  to  the  defendant,  if, 
on  Investigation  of  his  books,  contractB,  and 
accounts,  they  were  found  as  be  bad  stated; 
that  after  such  Investigation  the  contracts 
mentioned  were  executed,  the  plaintiff  reprt- 
senting  that  this  was  necessary  in  order  to 
enable  the  plaintiff  to  secure  such  advances, 
but  without  any  other  consideration;    that 
thereafter,   when  he  needed  such  funds  to 
carry  on  the  work,  the  plaintiff  failed  and 
refused  to  furnish  the  same,  and  for  such 
failure  he  notified  the  plaintiff  that  be  bad 
rescinded    such    contract    and    he    dlacbarged 
the  plaintiff,  and  was  compelled  to  and  did 
obtain  the  funds  elsewhere  to  cany  on  the 
work,  without  the  plaintiff's  aid  or  assist- 
ance;   that  said  Grant  and  defendant   pre- 
vailed upon  the  city  to  advance  to  them  the 
prepaid  percentage  on  their  contracts;    that 
the  plaintiff  appeared  before  the  council,  and 
favored  a  resolution,  and  except  this,   and 
advice  and  consultation  with  him  aa  attor- 
ney, he  performed  no  service  of  any   kind 
for  the  defendant;   that  such  services  were 
not  worth  more  than  $100;   that  he  would 
not  have  entered  Into  the  contract  with  the 
plaintiff,  had  he  not  relied  on  and  believed 
his  statements  and  representations  that  he 
could   so  procure  the  necessary    money   to 
continue  the  said  work,  and  that  the  said  rep- 
resentations and  agreements  were  the  sole 
inducement  and  consideration  for    making 
said  contract  and  assignment;    that  the  d^ 
fendant  and  Grant  had  fully  performed  their 
contractB  with  the  city,  and  made  proper  ad- 
justment of  their  business  affairs,  and  the 
bonds  Issued  by  the  city  were  held,  pending 
the  action,  by  the  order  of  the  court;    that 
the  defendant's  share  of  the  net  profits  un- 
der the  contracts  was  $10,914.33.     The  court 
found  that  the  allegations  of  the  plaintiff's 
complaint    were    true,    and,    among    other 
things,   that   May   27,   1893,   the   defendant 
McLellan,  for  good  and  valuable  considera- 
tion, and  without  fraud  on  the  part  of  the 
plaintiff,  entered  into  the  sold  contracts  with 
the  plaintiff,  and  the  plaintiff  performed  all 
the  conditions  and  requirements  thereof  on 
his  part  to  be  performed;    that,  of  the  de- 
fendant's share  of  said  net  profits,  there  was 
in  court,  and  on  deposit  in  a  certain  bank, 
$4,401.90,  out  of  which  the  plaintiff  was  en- 
titled to  receive  the  sum  of  $3„633.96.  being 
one-third  of  the  defendant  McLellan's  share 
of    said    net    profits,    for    which    the    plain- 
tiff was  entitled  to  judgment,  with  costs,  etc.; 
and  judgment  was  entered  accordingly,  from 
which    the    defendant    McLellan    appealed. 
At  the  trial  objection  was   made   that  the 
contracts  sued  on  were,  on  their  face,  void 
for  uncertainty,  and  champertous,  and  that 
the  complaint  did  not  state  facts  aofflclent  to 
constitute  a  cause  of  action  either  at  law  or 
equity,  and  that  the  plaintiff's  remedy  was 
by  legal  action;    but  these  objections  were 
overruled.     The  evidence  was  quite  lengthy. 
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n.u(l  such  reference  to  It  as  may  be  necessary 
'Will  be  found  in  the  opinion. 

Sanborn,  Dufur  &  O'Keefe,  for  appellant 
£.  J.  Dockeiy,  In  pro.  per. 

PIXNEY,  J.  (after  stating  the  facts).  1. 
The  contract  and  contemporaneons  assign- 
ment are  in  clear  and  explicit  terms.  At  the 
time  they  were  executed,  Grant,  in  whose 
name  the  contracts  with  the  city  stood,  had 
already  pledged  them  to  the  Security  Savings 
Bank  as  collateral  for  a  large  sum  obtained 
and  used  In  canylng  °on  the  work  of  paving 
during  the  previous  year,  and  In  his  own 
lumbering  operations  as  welL  McLellan  was 
unable  to  raise  his  half  of  the  necessary  mon- 
ey In  order  to  carry  on  the  paving  to  comple- 
tlcn.  For  that  reason.  Grant  was  likely  to 
exclude  him  from  the  benefits  of  what  were 
believed  to  be  very  profitable  contracts,  In 
which  both  parties  were  equally  Interested; 
and  the  bank  claimed  the  right,  as  against 
Mcl^ellan,  to  hold  the  contracts,  and  the  ad- 
vantages they  secured,  for  previous  advances. 
The  evidence  abundantly  shows  that  what 
McL^Uan  most  needed  was  money  in  order 
to  carry  out  the  contracts.  He  had  no  liti- 
gation pending,  so  far  as  appears,  with  any 
one,  nor  does  any  seem  to  have  been  then 
contemplated.  The  contract  does  not  appear 
to  have  been  the  subject  of  much  negotiation. 
The  defendant  voluntarily  made  the  offer, 
■which  the  plaintiff  accepted.  The  compensa- 
tion was  not  only  contingent,  but.  If  profits 
were  obtained,  uncertain  In  amount;  and  if 
the  plaintiff  failed  to  secure  to  McLellan  bis 
interest  in  the  contracts  with  the  city,  he  was 
to  receive  no  compensation  whatever,  and  he 
could  have.  In  any  event,  no  more  than  one- 
third  of  McLellan's  share  in  the  profits.  It 
was  not  a  contract  for  security,  in  any  proper 
sense  of  the  word.  It  was  for  one-third  of 
McLellan's  share  of  the  profits,  or  it  was  for 
nothing  at  alL  The  contract  and  assignment 
contain  nothing  that  would  authorize  the 
court  to  construe  the  transaction  as  a  mere 
security  for  a  reasonable  compensation. 

2.  It  was  Insisted  In  defense  that  the  agree- 
ment was  that  the  plaintiff  was  to  famish 
the  necessary  money  to  McLellan,  and  not 
merely  to  render  his  services  in  procuring  the 
necessary  loans,  and  that  the  plaintiff  so  rep- 
resented, promised,  and  agreed,  and  that  the 
contracts  were  signed  by  McLellan  upon  the 
faith  of  Bach  representations  and  promises, 
and  that  they  constituted  the  real  considera- 
tion for  the  contract  and  assignment  But 
this  defense  wholly  fails,  for  the  contract 
shows,  as  stated,  an  entirely  different  agree- 
ment; and  there  Is  no  proof  of  fraud  or  any 
tsnfair  practice  in  the  execution  of  these  in- 
stniuients,  and  there  has  been  no  application 
to  reform  or  correct  them  on  the  ground  of 
mutual  mistake.  The  recital  of  the  contract 
Is  that  McLellan  "desires  to  protect  his  in- 
terest in  said  partnership  [of  Grant  &  Mc- 
Lellan], and  80  arrange  his  Interest  in  siiid 


partnership,  that  the  same  may  be  used  as 
collateral  for  loans  to  continue  such  paving, 
and  desires  the  services  of  the  party  of  the 
second  part,  Dockery,  to  protect  his  interest 
therein,  and  secure  loans  to  prosecute  such 
work."  The  agreement  is  that  the  plaintiff 
was  "to  use  his  best  efforts  to  protect  the  in- 
terest of  the  party  of  the  first  part,  McLellan, 
In  said  paving  contracts,  and  to  secure  the 
necessary  loans  to  continue  said  paving;  and, 
if  he  falls  to  secure  for  the  party  of  the  first 
part  his  Interest  in  said  partnership,  he  shall 
receive  no  compensation  for  his  services."  If 
he  succeeded,  for  his  services  he  was  to  have 
"one-third  of  all  profits  which  may  belong  to 
the  said  party  ot  the  first  part  from  said  pav- 
ing." The  language  of  the  contract  Is  too- 
clear  and  explicit  to  admit  of  any  difficulty  or 
doubt 

3.  The  contract  and  assignment  were  not 
chnmpertous.  An  attorney  may  contract  to 
render  services  In  the  conduct  of  a  suit  for  a 
fee  contingent  upon  his  success  therein,  and 
snch  fee  may  be  a  stipulated  percentage  or 
share  of  the  amount  that  may  be  recovered, 
where  he  does  not  imdertake  to  pay  any  i>art 
of  the  expenses  of  the  litigation.  Allard  v. 
I.iamirande,  29  Wis.  502;  Kelly  v.  Kelly,  8ft 
Wis.  170,  172,  50  N.  W.  637;  Taylor  v.  Bemiss, 
110  U.  S.  42,  45,  3  Sup.  Ct  441;  Fowler  v. 
Callan,  102  N.  Y.  305,  397,  7  N.  B.  189.  Here 
the  plaintiff  was  not  to  pay  any  expense  In 
accomplishing  the  desired  object 

4.  The  parties  had  met  on  but  two  or  three 
occasions  before,  and  there  had  not  been  any 
previous  dialings  or  business  relations  be- 
tween them.  The  defendant  McLellan  ap- 
pears to  have-  been  a  man  of  experience  In 
business  affairs,  and  he  had  been  for  many 
years  a  contractor  in  very  large  undertakings. 
There  Is  nothing  to  show  that  he  was  deceiv- 
ed or  overreached,  or  that  he  did  not  fully 
understand  and  appreciate  the  business  In 
hand,  in  all  its  details.  He  understood  tliat 
if  he  could  obtain  the  means  required  on  his* 
part  to  carry  out  the  paving  contracts,  and 
had  some  one  to  look  after  and  protect  his 
Interest  In  them,  he  would  receive  a  very 
large  sum  as  his  share  of  the  profits.  Failing 
In  this,  it  was  probable  his  interest  would  be 
lost.  It  was  perhaps  a  matter  of  prudence, 
under  all  the  circumstances,  for  him  to  make 
the  contract  he  did.  The  parties  stood  to 
each  other  at  arm's  end,  and,  there  being  nei- 
ther fraud  nor  imdue  Influence,  it  was  compe- 
tent for  the  plaintiff  to  make  the  contract; 
and  the  transaction  having  succeeded,  and 
resulted  so  largely  to  defendant's  pecuniary 
advantage,  instead  of  an  entire  loss,  we  do 
not  see  upon  what  ground  he  can  resist  the 
plaintiff's  claim  for  the  stipulated  one-third 
of  his  share  of  the  profits.  It  la  said  that  this 
was  a  contract  between  attorney  and  client 
and  that  the  bnrden  Is  on  the  plaintiff  to  sat- 
isfy the  court  that  it  was  fair,  Just,  and  rea- 
sonable. It  is  not  entirely  clear  that  the  serv- 
ices which  the  plaintiff  was  to  render  fall 
strictly  within  the  line  of  professional  duty. 
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The  plaintiff  appears  to  have  acted  in  the 
-capacity  of  a  negotiator  or  promoter,  rather 
than  as  an  attomej  stipulating  for  compen- 
sation contingent  upon  success.  The  plaintiff 
had  not  previously  had  charge  or  control  of 
any  of  the  defendant's  property,  business,  or 
affairs.  There  was  no  confidential  relation 
existing  between  the  parties  at  the  time,  and 
the  technical  relation  of  attorney  and  client 
did  not  then  exist;  and  the  circumstance  tliat 
iltlgatlon  might  ensue,  In  order  to  protect  the 
interests  of  McLellan  In  the  partnership  or 
paving  contracts,  wlU  not  materially  alter  the 
rights  of  the  parties.  Before  an  attorney  un- 
dertakes the  business  of  his  client,  he  may 
-contract  with  reference  to  his  services  and 
the  amount  of  his  compensation,  and  even,  as 
the  cases  cited  show,  for  a  contingent  fee  or 
reward,. because  no  confidential  relation  then 
exists,  and  the  parties  deal  with  each  other 
«t  arm's  length;  and  the  same  is  true  after  the 
relation  of  attorney  and  client  has  been  dis- 
solved. 1  Story,  Eq.  Jur.  (13th  Ed.)  f{  310, 
313;  Elmore  v.  Johnson,  143  Bl.  525,  32  N. 
E.  413;  Edwards  v.  Meyrick,  2  Hare,  60,  6a 
An  attorney,  as  such,  is  not  under  a  general 
disability  to  make  contracts.  As  was  said 
by  Lord  Bldon  in  Gibson  v.  Jeyes,  6  Ves.  276: 
"It  has  been  truly  said,  an  attorney  is  not  in- 
capable of  contracting  with  his  client.  He 
may  for  a  horse,  an  estate,  etc.  A  trustee 
also  may  deal  with  his  cestui  que  trust;  but 
the  relation  must  be.  In  some  way,  dissolved, 
or,  if  not,  the  parties  must  be  put  so  much  at 
arm's  length  that  they  agree  to  take  the  char- 
acters of  purchaser  and  vendor,  and  you 
must  examine  whether  all  the  duties  of  those 
characters  have  been  performed."  Evident- 
ly, when  the  parties  are  standing  upon  an 
equal  footing,  they  have  a  right  to  determine, 
each  for  himself,  upon  what  terms  the  rela- 
tion shall  be  formed,  and  such  we  understand 
to  be  the  transaction  In  the  present  case;  and, 
as  no  confidence  can  be  said  to  have  been 
llrst  extended.  It  is  difficult  to  say  upon  what 
groimd  the  plaintiff  is  imder  the  necessity  of 
vindicating  the  fairness  and  reasonableness 
of  the  contract,  as  a  condition  of  enforcing  it. 
In  Taylor  v.  Bemiss,  110  U.  8.  42,  45,  S  Sup. 
Ct  441,  a  contract  with  an  attorney,  to  prose- 
cute a  claim  before  a  government  commission 
for  a  contingent  fee,  was  held  not  void,  and 
that  under  the  circumstances,  the  parties  hav- 
ing agreed  upon  00  per  cent,  of  the  claim  as 
«  contingent  fee,  the  court  would  not  assume 
that  It  was  extortionate.  The  court,  advert- 
ing to  considerations  justifying  such  con- 
tracts, adds:  "This,  however,  does  not  remove 
the  suspicion  which  naturally  attaches  to 
such  contracts;  and  where  It  can  be  shown 
that  they  are  obtained  from  the  suitor  by  any 
undue  Influence  of  the  attorney  over  the  client, 
or  that  the  compensation  is  clearly  excessive, 
so  as  to  amount  to  extortion,  the  court  will, 
in  a  proper  case,  protect  the  party  aggrieved." 
The  question  as  to  the  necessity  of  proof  to 
rlndicftte  the  fairness  of  transactions  between 
tMoTtuiy  and  client  generally  arises  where  the 


attorney,  during  his  relation  as  sncb,    pur- 
chases property  of  the  client,  and  stipolates 
for    advantages    or    benefits  from  him,   and 
where  his  personal  Interest  Is  brought  in  con- 
flict with  his  professional  duty.    In  tbe  case 
of  such  transactions,  in  order  to  sostaln  them, 
the  law  is  well  settled  that  tbe  attorney  most 
show  affirmatively  either  that  he  paid  an  ade- 
quate consideration,  or  that  a  gratuity   wad 
intended,  and  that  to  obtain  it  no  advantage 
was  taken  of  the  confldentlal  relations  ex- 
isting between  him  and  his  client,  and  that 
the  transaction  was  honest  and  fair.     Ford 
V.  Harrington,  16  N.  Y.  285;  Pisher  v.  Bishop. 
108  N.  y.  25,  15  N.  E.  331.    The  difference  in 
the  various  cases  to  be  found  consists  mainly 
in  the  degree  of  suspicion  attaching  to  each 
particular  case,  and  the  amoimt  of  evidence 
required  to  sustain  the  transaction.     At  the 
time  the  contract  was  made  the  bank,  held 
the  paving  contracts  as  security  for  over  $20,- 
000,    and    did    not    recognize  McLeUan  as  a 
party  Interested  in  them.    Grant  and  McLellan 
had  got  upon  bad  terms,  and  Grant  had  no- 
tified McL<ellan  that  he  would  have  to  get  his 
sliare  of  the  money  somewhere,    or    cancel 
their  partnership  arrangements.    The  bank  re- 
fused to  make  further  advances,  and  Grant 
and  McTirtlan  would  have  no  business  relations 
with  each  other,  so  that  the  whole  business 
stopped.    The  evidence  tends  to  show  that  the 
plaintiff,  by  making  proper  explanations  and 
assurances,  prevailed  upon  the  bank  to  make 
some  further  advances.    Other  difficulties  In- 
tervening, and  the  financial  panic  coming  on. 
tbe  plaintiff  made  efforts  to  secure  the  mon«>y 
elsewhere,  but  without  avail.    Finally  he  ap- 
plied to  the  common  council  to  obtain  the  5 
per  cent,  reserve  fund  on  the  contract,  being 
$10,800.    The  application  was  successful,  and 
the  work  was  carried  on  to  completion.    The 
plaintiff  got  the  Security  Savings  Bank  to 
agree  that  It  would  not  interfere  with  Mc- 
Lellan's  share  of  the  profits  if  tbe  matter  was 
carried  on  and  completed,  and  the  plaintiff 
would  see  that  the  money  so  received  was  not 
diverted  from  Its  proper  purposes,  bat  would 
look  to  Grant's  share  for  Grant's  individual 
indebtedness;  and  Grant  In  the  meantime  had 
agreed  with  the  plaintiff  to  recognize  McLel- 
lan's  Interest,  and  not  to  interfere  with  his 
share  of  the  profits.    When  it  became  neces- 
sary to  settle  up  the  business  the  defendant 
McLellan  repudiated  his  contracts  with  the 
plaintiff,  and  refused  to  recognize  him  as  hav- 
ing any  rights  hi  the  premises,  and  endeavor- 
ed to  sell  and  dispose  of  his  share  of  the  prof- 
its to  other  parties,  to  defeat  the  {daintiCTs 
claim.    The  defendant  testified  that  the  plain- 
tiff agreed  to  furnish  the  necessary  money; 
that  he  agreed  with  him,  If  he  would  raise 
the  money  and  save  his  Interest  for  him  with 
Grant,  he  would  give  him  one-third  of  his 
share  of  the  profits;  and  he  claimed  the  plain- 
tiff had  not  advanced  or  furnished  any  mon- 
ey.   The    trial    court    fotind  that  McLdlan 
"willinj;ly,  understandlngly,  and  for  a  good 
and    valuable    consideration,    and    withoul 
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frand  on  the  part  of  the  plaintiff,"  entered 
Into  the  conti-act  and  asBignment,  and  that  he 
""performed  all  of  the  conditions  and  reqnire- 
znentB  on  his  part."  It  U  evident  that  Mc- 
Licllan  was  in  great  danger  of  losing  his  en- 
tire interest  under  the  paving  contracts,  and 
that  the  services  rendered  by  the  plaintiff  sttf- 
ficed  to  put  his  interest  in  a  proper  condition, 
so  that  he  realized  a  large  sum  for  profits. 
The  finding  of  the  circuit  court  appears  to  be 
STiatalned  by  the  evidence.  It  is  evident  that 
the  plaintiff  acted  in  good  faith,  and  his  con- 
duct appears  fair,  and  that  there  vi'as  free 
volition  and  intelligent  action  on  the  part  of 
the  doTendant.  But  if  we  rest  the  case  upon 
the  basis  that  tbe  relations  of  the  plaintiff 
and  defendant  when  the  contract  was  made 
-w^re  strictly  those  of  attorney  and  client, 
and  of  a  fiduciary  character,  the  fairness  of 
the  contract  is,  we  think,  sufficiently  vindi- 
cated. If  the  plaintiff  was  guilty  of  no  fraud 
or  undue  Influence,  and  if  McLellan,  in  mak- 
ing the  contract,  was  moved  only  by  the  im- 
pulses of  his  own  will,  the  transaction, 
though  in  the  event  favorable  to  the  attor 
ney,  and  unfavorable  to  the  client,  cannot  be 
aRsailed.  Tragman  v.  Llttlefteld  (Com.  PL) 
18  N.  V.  Supp.  583,  am.  As  was  said  in  Fow- 
ler V.  Callan,  102  N.  X.  895,  397,  7  N.  E.  169, 
"Such  contracts  are  of  common  occurrence, 
and,  while  their  propriety  has  been  vehement- 
ly debated,  they  are  not  Illegal,  and,  when 
fairly  made,  are  steadily  enforced."  After  a 
careful  consideration  of  the  case,  we  do  not 
Bee  any  groimd  upon  which  the  defendant 
ought  to  be  allowed  to  avoid  his  contract, 
and  we  think  that  the  Judgment  of  the  cir- 
cuit court  should  be  affirmed.  The  Judgment 
of  the  drcnlt  court  Is  affirmed. 


RBINKE  V.  WRIGHT  et  al. 

.<Suprenie  Court  of  Wisconsin.    May  22,  1896.) 

Bill  of  Exceptionb — Sopticibnot  —  Negotiable 

Instrdments— Demand — Insolvenct 

of  Maker— Waiveu. 

1.  A  bill  of  exceptions,  reciting,  at  the  close, 
that  "the  foregoing  is  all  the  material  evidence 
in  the  action"  when  duly  certified  by  the  trial 
court,  sufficiently  shows  that  it  contains  all  the 
evidence,  without  any  statement  to  that  effect 
in  the  certificate. 

2.  An  exception  that  a  party  excepts  to  a 
finding  of  fact  or  conclusion  of  law,  designated 
by  number,  without  stating  the  pounds  of  ex- 
ception, is  Bufiicient,  if  the  finding  or  conclu- 
sion involves  only  a  single  proposition. 

3.  An  exception  that  a  party  excepts  to  a 
finding  of  fact,  designated  by  number,  with- 
out stating  the  grounds  of  exception,  is  suffi- 
cient, though  the  finding  joins  several  proposi- 
tions, if  the  finding  as  to  all  the  propositions  is 
wrong. 

4.  Where  the  maker  of  a  note,  prior  to  its 
maturity,  abandons  his  place  of  business,  if  he 
has  a  residence  in  the  place  which  is  known,  or 
may  be  with  reasonable  diligence  ascertained, 
a  presentment  and  demand  at  the  old  place  of 
business  Is  Insufficient 

5.  Mere  insolvency  of  the  maker  of  a  note 
will  not  excuse  presentment  and  demand   of 

:p«yineDt. 
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6.  Where  the  payee  of  a  note,  after  defanlt, 
sells  property  under  a  mortgage  given  to  him 
to  secure  indorsers,  and  with  consent  of  the  in- 
dorsers  applies  the  proceeds  on  the  note,  such 
application  does  not,  as  a  payment  by  the  in- 
dorsers, operate  as  a  waiver  by  them  of  pre- 
sentment and  demand  on  the  maker. 

Appeal  from  circuit  court,  Marinette  coun- 
ty;  Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Gustave  Relnke  against  J.  K. 
Wright,  Impleaded  with  George  A.  Vltch  and 
otbera.  From  a  Judgment  for  plaintiff,  de- 
fendant Wright  appeals.     Reversed. 

Action  to  recover  on  a  promissory  note  for 
$700,  made  February  2,  1898,  by  George  A. 
Vltch  and  Lucy  Vltch,  in  favor  of  plaintiff, 
payable  on  or  before  one  year  from  date, 
on  which  defendant  and  appellant  J.  K. 
Wright  became  accommodation  indorsers. 
The  note  was  secured  by  a  chattel  mort- 
gage running  to  plaintiff,  but  given  to  protect 
the  indorsers.  The  case  was  tried  by  the 
court.  Findings  of  fact  were  made  In  ac- 
cordance with  the  above,  and  that,  at  the 
maturity  ot  the  note,  It  was  duly  presented 
for  payment,  was  not  paid,  and  was  duly 
protested  for  nonpayment;  that  defendant 
Wright  was  duly  notified  of  such  present- 
ment, nonpayment,  and  protest;  that  there- 
after part  of  the  mortgaged  property  was 
turned  over  to  plaintiff,  and  sold  by  him, 
with  the  knowledge,  consent,  and  approval 
of  Wright;  that  $200  was  realized  thereon, 
which  was  indorsed  on  the  note.  The  facts 
In  regard  to  the  presentment,  demand,  and 
protest  are  as  follows:  Some  time  prior  to 
the  due  date  of  the  note,  the  makers  bad  a 
place  of  business  in  the  city  of  Marinette, 
Wis.;  but  before  such  date  it  was  aban- 
doned. Both  of  the  makers  bad  their  pla- 
ces of  residence  in  said  city.  The  note  was 
placed  in  the  hands  of  the  First  National 
Bank  of  Marinette  for  collection,  and  at  ma- 
turity the  bank  caused  one  of  its  employes, 
who  was  a  notary,  to  present  it  at  the  for- 
mer place  of  business  of  the  makers  and 
there  demand  payment.  No  other  present- 
ment to  or  demand  of  payment  of  the  mak- 
ers was  made.  The  notary  made  his  cer- 
tificate of  protest,  to  the  effect,  among  other 
things,  that  he  presented  the  note  at  the 
place  of  business  of  L.  Vltch,  Marinette, 
Wis.,  and  demanded  payment,  which  was  re- 
fused; that  written  notice  was  given  there- 
of to  the  makers  and  Wright  by  depositing 
for  each  of  them  a  copy  thereof  in  the  post 
office  at  Marinette,  addressed  to  him  at  his 
reputed  place  of  residence,  specifying  the 
same.  The  original  notice  was  made  a  part 
of  the  certificate,  and  is  in  the  following 
words,  after  the  caption  and  date:  "Please 
take  notice  that  1  have  this  day  presented 
a  note  for  seven  hundred  dollars,  with  In- 
terest from  date  at  seven  per  cent,  per  an- 
num, dated  at  Marinette,  WlsconslD,  Febru- 
ary 2,  1893,  payable,  on  or  before  one  year 
after  date,  at  Marinette,  Wisconsin,  made 
by  George  A.  Vltch  and  Lucy  Vltch,  in- 
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dorsed  by  Gustave  Relnke  and  J.  K.  Wright, 
*  *  *  and  demanded  payment  thereof, 
which  was  refused,  and  thereupon  I  protest 
the  same  for  nonpayment.  I  hereby  notify 
you  that  the  holders  will  look  to  you  for 
payment  thereof,  with  exchange  and  re-ex- 
change, damages.  Interest,  and  costs."  Judg- 
ment was  rendered  In  plaintiff's  favor 
against  the  makers  and  the  Indorser  Wright, 
and  such  Indorser  appealed. 

Greene,  Yroman  &  Falrchlld,  for  appel- 
lant Mcintosh  &  Qulnlan  and  T.  R.  Hudd, 
for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  bill  of  exceptions  contained  the  follow- 
ing at  the  foot  thereof,  but  not  In  the  certifi- 
cate of  the  trial  Judge:  "The  foregoing  Is 
all  the  material  evidence  in  the  action."  The 
point  is  raised  by  appellant  that,  because  the 
certificate  of  the  judge  does  not  contain 
the  statement  that  the  bill  of  exceptions  codt 
tains  all  the  evidence,  the  findings  are  not 
reviewable,  upon  the  ground  that  they  are 
not  supported  by  the  evidence,  and  that  the 
only  question  before  the  court  is  whether 
such  findings  are  sufiiclent  to  support  the 
Judgment  The  rule  is  that  if  the  bill  of 
exceptions  certified  by  the  trial  Judge  shows 
that  It  contains  all  the  evidence  In  the  case 
material  to  the  questions  raised  on  the  ai>- 
peal,  that  is  sufficient,  whether  such  show- 
ing is  made  by  a  statement  in  the  blU  or 
in  the  certificate  made  by  the  Judge.  Er- 
dall  V.  Atwood,  70  Wis.  1,  47  N.  W.  1124. 

The  exceptions  filed  did  not  state  the 
grounds  therefor,  and  were  In  the  following 
form:  "Defendant  excepts  to  the  first  find- 
ing of  fact  to  the  second  finding  of  fact,  to 
the  fourth  finding  of  tact,  to  the  sixth  find- 
ing of  fact  to  the  ninth  finding  of  fact  etc., 
and  to  so  much  of  the  first  conclusion  of 
law  as  finds  plaintiff  is  entitled  to  Judgment 
against  defendant  Wright."  And  it  Is  con- 
tended that  such  exceptions  are  too  general 
to  preserve  any  questions  for  review  on  this 
appeal.  It  Is  not  necessary  to  state  grounds 
of  exceptions  to  findings  of  fact  and  conclu- 
sions of  law.  It  is  sufficient  to  point  out 
the  particular  findings  and  conclusions  ex- 
cepted to,  so  that  the  court  can  see  what 
the  appellant  desires  to  have  reviewed. 
When  the  finding  covers  a  single  proposi- 
tion, an  exception  In  general  language  is 
sufficiently  specific  though  no  ground  is  stat- 
ed. If  it  contains  several,  some  of  which 
are  found  correctly,  and  some  not,  then  such 
an  exception  is  deemed  general,  and  not 
available  on  appeal.  The  court  in  such  a 
ease,  will  only  go  far  enough  to  see  that 
one  proposition  of  fact  included  In  the  ex- 
ception is  not  subject  thereto.  If  all  the 
propositions  covered  by  the  finding,  howev- 
er, are  erroneously  found,  then  the  general 
exception  thereto  is  sufficiently  specific  to  be 
available  to  present  such  propositions  for 
review  to  the  appellate  court    Such  is  the 


practice,  as  settled  by  many  adjudications  in 
this  court  Oilman  v.  Thless,  18  Wis.  5^; 
Mnsgat  T.  Wybre,  33  Wis.  515;  Paggeot  v. 
Sexton,  23  Wis.  196;  Oillett  t.  Cooperage 
Ck).,  44  Wis.  463;  Dean  v.  Railway  Co.,  43 
Wis.  305;  In  re  Kessler's  Estate,  87  Wis. 
661,  59  N.  W.  132;  MlUlng  Co.  v.  Boynton. 
87  Wis.  619,  69  N.  W.  132;  Warner  v. 
Cuckow,  90  Wis.  291,  63  N.  W.  238;  Carroll 
v.  LitUe,  73  Wis.  52,  40  N.  W.  582.  Testing 
the  exception  to  the  ninth  finding  of  fact 
by  the  foregoing  rule,  it  is  found  to  be  suffi- 
cient. While  such  finding  may  be  said  to 
join  several  propositions,  they  all  relate  to 
the  steps  requisite  to  charge  the  defendant 
Wright  as  Indorser,  and  such  finding  is  all 
wrong.  Hence,  the  exception  thereto  pre- 
sents the  question  of  Its  correctness  for  re- 
view on  this  appeaL 

It  is  not  seriously  contended  that  the  pre- 
sentment and  demand  of  payment  at  the 
door  of  the  abandoned  place  of  business  of 
the  makers  was  sufficient  The  rule  Is  ele- 
mentary that  tf,  prior  to  the  maturity  of  the 
note,  the  maker  abandons  his  place  of  busi- 
ness, tf  he  has  another,  or  his  place  of  resi- 
dence is  known,  or  may  by  reasonable  dill 
gence  be  ascertained,  presentment  and  de- 
mand of  payment  must  be  made  at  such 
new  place  of  business,  or  such  place  of  resi- 
dence, and  that  the  presentment  at  the  old 
place  is  Insufficient.  Daniel,  Keg.  Inst.  637, 
and  cases  cited.  But  it  is  contended  that 
presentment  and  demand  in  this  case  are 
excused  because  the  makers  were  insolvent 
and  counsel  for  respondent  on  this  subject 
cite  Tied.  Com.  Pap»,  {  358,  note  5,  to  the 
proposition  that,  where  the  maker  has  ab- 
sconded or  is  insolvent  presentment  Is  un- 
necessary; but  such  is  not  the  law  as  laid 
down  by  Tiedman.  On  the  contrary,  thf 
text  is,  "If  the  maker  has  absconded,  espe 
'  dally  If  he  is  Insolvent,  presentment  Is  not 
necessary  anywhere,  not  even  at  the  old 
place  of  business."  To  the  same  effect  is 
Daniel.  Neg.  Inst.  {  1144,  and  cases  ttaerv 
cited.  The  rule,  to  which  there  Is  no  ex- 
ception, is  that  mere  insolvency  does  noi 
excuse  presentment  to  the  maker  and  de- 
mand of  payment  The  fact  that  the  draw- 
er will  suffer  no  injury  or  wrong  in  case  of 
default  In  the  presentment  Is  not  sufficient 
excuse,  whether  because  there  are  no  funds 
in  the  drawer's  hands  or  on  account  of  the 
bankruptcy  or  insolvency  of  the  maker  oc- 
curring before  maturity.  Tied.  Com.  Pa- 
per, S  506,  and  cases  cited. 

It  is  further  claimed  that  there  was  a  pa> 
ment  made  by  the  indorser  after  the  ma- 
turity of  the  note,  and  that  such  fact  con- 
stitutes a  waiver  of  presentment  to  and  de- 
mand of  payment  of  the  maker,  under  tht' 
rule  recognized  in  Knapp  v.  Runals,  37  Wis. 
135.  The  evidence  does  not  show  any  pay- 
ment made  by  the  indorser.  Such  rule  is  ap- 
plicable only  where  the  indorser  makes  some 
payment  under  such  circumstances  as  to  rec- 
ognize his  liability  as  an  indorser    Payment 
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under  gncb  clFcomstances  constitutes  prima 
facie  evidence  that  tbe  indorser  was  duly 
charged  by  a  proper  presentment,  demand, 
protest,  and  notice.  Here  the  only  payment 
made  was  $200,  realized  out  of  the  mortgag- 
ed property,  which  was  in  no  sense  a  pay* 
ment  by  appellant. 

The  finding  of  tlie  circuit  court,  to  the  ef- 
fect that  the  note  was  duly  presented  for 
payment,  and  that  the  appellant  is  liable 
as  an  indorser,  is  contrary  to  the  law  and 
the  evidence.  The  Judgment  of  the  circuit 
court  is  reversed  as  to  appellant  J.  K. 
Wright,  and  the  cause  remanded,  with  di- 
rections to  render  Judgment  in  his  favor. 


GATES  V.  PARMIvY  et  al. 
(Supreme  dourt  of  Wisconsm.     May  22,  1896.) 

VCNDOK  AND  PUKCHASIR  —  RbMBI>IB8  OF  VbNDOR 

— Depects  t»  Title— Rights  o»  Vesbse— I»- 
TEKKsT—  When  Allowed  —  Appeal— Review — 
Objections  not  Raised  Below— Costs. 

1.  A  contract  for  the  purchase  and  sale  of 
land  recited  the  conveyance  of  tbe  land,  and 
the  payment  of  one-half  the  price,  and,  after  a 
I)rovi8!on  for  tbe  payment  of  the  balance,  pro- 
vided that  it  should  be  construed  as  a  personal 
contract  between  the  parties,  and  that  it  should 
constitute  no  lien  on  the  land  conveyed.  Held, 
that  the  vendor  was  not  precluded  from  main- 
taining an  action  npon  equitable  grounds  for 
tbe  recovery  of  the  unpaid  price. 

2.  A  grantor  conveyed  timber  land,  with 
special  warranty  without  reference  to  a  previ- 
ouB  conveyance  by  him  to  another  of  part  of  the 
timber  standing  on  the  land.  After  the  second 
conveyance  the  grantee  of  the  timber  entered, 
and  cut  the  same,  and  paid  the  grantor  the 
agreed  price  therefor.  Held  that,  in  allowing 
the  grantee  of  the  land  the  amount  so  paid  the 
grantor  as  an  offset  against  the  unpaid  balance 
of  the  price  of  the  land,  interest  at  the  legal 
rate  should  be  allowed  on  said  amount  from 
the  time  it  was  paid  the  grantor,  since  it  was 
the  grantor's  duty,  on  receiving  the  money,  to 
turn  it  over  to  the  grantee  of  the  land. 

3.  The  fact  that  appellants  did  not  under- 
stand that  the  entire  equities  of  the  case  were 
being  tried  at  circuit,  but,  on  the  coatrary,  un- 
derstood that  only  certain  leading  questions 
were  to  be  heard,  after  a  decision  of  which  a 
reference  was  to  be  had,  upon  which  proofs  up- 
on the  different  branches  of  the  case,  in  detail. 
were  to  be  produced,  cannot  be  first  urged  on 
appeal. 

4.  When  a  vendor  in  a  contract  for  the  sale 
and  purchase  of  lauds  brings  an  action  upon 
equitable  grounds  for  the  recovery  of  the  price, 
he  may,  upon  a  decree  in  his  favor,  be  charged 
with  the  entire  costs  of  the  litigation,  if  it  ap- 
pears that,  had  he  faithfully  performed  the 
contract,  the  suit  would  have  been  wholly  un- 
necessary. 

5.  When  a  warranted  title  is  found  defect- 
ive, the  purchaser  is  entitled  to  a  deduction 
from  the  price  of  the  land  of  the  amount  he  has 
expended  in  perfecting  the  title,  not  to  exceed 
the  amount  he  would  otherwise  be  entitled  to, 
bad  tbe  title  not  been  perfected. 

On  motions  tor  rehearing.  Denied.  For 
former  opinion,  see  66  N.  W.  258. 

FINNEY,  J.  The  piaintifT,  as  wdl  as 
tlte  defendants,  has  moved  for  a  rebearing, 
but  each  for  different  reasons.  The  defend- 
aats'  counsd  bave  discussed  auew  the  lead- 


ing questions  involved  In  their  appeal,  but 
we  see  no  reason  for  departing  from  any  of 
the  legal  conclusions  announced  in  tbe  opin- 
ion. The  defendants  canuot  now  be  allowed 
to  rescind  the  contract  Tbey  made  no  case 
in  their  answer,  and  no  claim  in  it  for  re- 
scission. Manifestly,  tbe  stipulation  in  the 
contract  that  It  should  "be  construed  to  be 
a  personal  contract  between  tbe  parties"  was 
not  intended  to  preclude  the  plaintlfE  from 
maintaining  an  action  npon  equitable  grounds 
for  the  recovery  of  unpaid  purchase  money. 
Full  effect  has  been  given  to  that  stipula- 
tion. In  holding  that  be  has  waived  tbe  ven- 
dor's lien  for  tbe  unpaid  purchase  money. 
It  was  pointed  out  that  the  intention  mani- 
fested by  the  deed  and  contract  was  that 
the  grantee  should  have  immediate  posses- 
sion of  the  lands  described  therein,  with  tbe 
right  to  sell  and  convey  the  same  at  will, 
but  the  unpaid  purchase  money  was  not  to 
become  due  until  one  year  after  tbe  date  for 
furnishing  the  abstract  showing  perfect  ti- 
tle to  the  land,  aud  that,  according  to  the 
terms  of  the  contract,  the  unpaid  purchase 
money  has  not  become  due  at  law.  Our  at- 
tention is  now  called  to  the  fact  that  the  de- 
fendants were  entitled  todnterest  at  the  legal 
rate  on  the  $4,000  allowed  for  the  timl)er 
cut  off  tbe  lands  known  as  tbe  "Northwest- 
ern Lumber  Company  Tracts,"  as  defend- 
ants were  entitled  to  that  amount  as  consti- 
tuting a  part  of  the  land  sold  to  them.  Tbe 
plaintiff  has  been  charged  for  receiving  and 
improperly  retaining  this  money,  when  it 
ought  to  have  been  paid  over  at  once  to  tbe 
defendants.  We  tbinic  tliat  tbe  defendants' 
conteutlon  is  correct,  and  tbat  tbey  are  en- 
titled to  have  Interest  on  the  f4,000  from  tbe 
time  the  last  sum  was  paid  to  tbe  plaintiff 
by  the  Northwestern  Lumber  Company,  and 
tbe  direction  in  respect  to  the  reference  in 
tbe  opinion  is  modified  accordingly. 

Both  parties  have  presented  points  on  these 
motions,  apparently  upon  the  supposition 
tbat  tbey  are  to  be  allowed  to  go  again  Into 
tbe  merits  of  tbe  case.  This  is  not  per- 
missible. Tbe  case,  as  to  all  questions  em- 
braced in  the  record,  except  as  otherwise 
stated  iu  tbe  opinion  as  modified,  is  conclud- 
ed. If  the  parties  failed  to  produce  proper 
or  sufficient  evidence.  It  Is  now  too  late  to 
supply  the  defect  This  court  can  act  only 
upon  the  facts  contained  in  tbe  record,  and 
cannot  review  tbe  finding  of  the  trial  court 
as  to  tbe  facts,  unless  tbe  points  made  are 
presented  by  proper  exceptions  to  such  find- 
ing. 

It  is  insisted  by  tbe  appellants  that  they 
did  not  understand  that  the  entire  equities 
of  the  case  were  being  tried  in  the  circuit 
court,  but  tliat  only  certain  leading  questions 
were  to  be  beard,  and  then  a  reference  was 
to  be  bad,  upon  which  proofs  upon  the  dif- 
ferent branches  of  the  case,  in  detail,  were 
to  be  produced.  There  is  nothing  in  the  r^>c- 
ord  to  warrant  this  contention.  If  there  was 
any  such    mistal^e  or    misunderstanding  in 
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this  respect,  application  sboald  have  been 
made  to  tlie  circuit  court  to  correct  It.  Some 
evidence  appears  to  hare  been  directed  to 
every  branch  of  the  case,  and  parties  cannot 
be  allo-wed  to  experiment  with  the  court, 
and  retry  cases,  simply  because  they  are 
disappointed  at  the  result,  and  think  that 
they  may  be  able  to  make  a  better  showing 
upon  another  trial.  No  legal  ground  Is  ap- 
parent for  opening  the  case  upon  the  merits, 
for  fi^fther  proofs. 

The  plaintiff  has  no  ground  of  complaint 
for  being  charged  with  the  entire  costs  of 
the  reference  ordered,  and  of  this  litigation. 
Had  he  faithfully  performed  his  contract, 
there  is  no  reason  to  suppose  that  this  litiga- 
tion would  ever  have  occurred.  The  fault  Is 
wholly  his  own,  and  he  has  no  right  to  com- 
plain of  the  consequences.  Nor  Is  he  In  any 
position  to  complain  of  the  allowance  of 
$4,000  for  timber  cut  and  taken  off  the  lands. 
He  did  not  see  fit  to  produce  any  evidence 
on  the  question  which  a  court  could  consider, 
and  the  defendants  did,  and  the  result  ar- 
rived at  must  stand.  By  the  decision  of  this 
court,  the  allowance  of  $4,880  for  the  value 
of  the  760  acres  to  which  the  plaintiff's  title 
proved  defective  is  to  stand.  Compensation 
was  still  to  be  made  for  40  other  acres,  to 
make  up  the  800  acres  specified  in  the  con- 
tract The  provision  In  question  is  for  the 
benefit  of  the  defendants,  and  they  may  elect 
which  40  on  the  list  is  to  be  taken  to  make 
up  the  quantity  specified,  for  which  $5  per 
acre,  and  what  it  may  be  worth  over  that 
sum.  is  to  be  allowed  to  the  defendants. 
Much  criticism  has  been  directed  in  respect 
to  the  list  of  lands,  for  failure  of  title  to 
which,  allowances  by  way  of  deduction  are 
to  be  made  to  the  defendants.  Considering 
the  character  and  condition  of  the  record.  It 
is  not  surprising  that  errors  have  Intervened 
in  respect  to  a  few  of  the  tracts.  We  find 
that  one  40-acre  tract  was  by  mistake  omit- 
ted from  the  list  already  filed,  and  it  will  be 
added  at  the  foot.  Another  40  (the  S.  E.  14 
of  the  S.  E.  %  of  section  3,  town  20,  range 
3)  had  been  already  included  in  the  list  of 
the  trial  court  of  lands  to  which  titles  were 
defective,  and  will  be  stricken  off  the  list. 
As  to  certain  other  40-acre  tracts,  the  plain- 
tifiG's  title  was  found  defective,  and  It  is  now 
pointed  out  that  the  record  shows  that  the 
defendants  have  since  perfected  their  title 
to  these  tracts.  They  are  entitled  to  deduc- 
tions on  account  of  these  tracts  to  the  amount 
they  have  paid  to  perfect  their  title  to  them, 
not  exceeding  the  sum  they  would  otherwise 
be  entitled  to,  had  the  title  in  each  Instance 
not  been  thus  perfected,  with  the  reasonable 
and  proper  costs  and  expenses  attending  the 
perfecting  of  such  titles.  If  It  shall  appear 
that  the  title  to  any  of  these  lands,  a  special 
list  of  which  will  be  at  the  foot  of  the  for- 
mer one,  has  been  perfected  by,  or  at  the 
proper  cost  and  expense  of,  the  plaintiff, 
then  no  deduction  or  allowance  will  be  made 
to  the  defendants  therefor;   but  the  case  will 


not  be  opened  to  allow  the  plaintiff  to  8ho« 
that  the  title  to  any  of  the  other  lands  Is  not 
defective,  or,  If  so,  that  It  has  been  perfect- 
ed, nor  to  allow  the  defendants  to  show  tliat 
the  title  to  any  other  tracts  is  defective. 
With  these  modifications  of  the  mandate, 
both  motions  for  a  rehearing  will  be  denied, 
but  without  costs;  each  party  to  pay  the 
clerk's  fees  on  his  motion. 


LINCOLN  ST.  RT.  CO.  v.  COX. 

(Supreme  Court  of  Nebraska.     June  3,  1896.) 

IjIABilitt  op  Master  for  DsrKOTivB  Appliasces 

—  Neolioencb — Evidence— iNSTBDciiox*. 

1.  A  master  does  not  insure  his  servants 
against  defective  appliances.  The  rule  is  that 
he  is  bound  to  use  such  care  as  the  circumstan- 
ces reasonably  demand  to  see  that  the  appli- 
ances furnished  are  reasonably  safe  for  use, 
and  that  they  arc  afterwards  maintained  in 
such  reasonably  safe  condition. 

2.  Ue  is  not  liable  for  defects  of  which  he 
has  no  notice,  unless  the  exercise  of  ordinarv 
care,  under  all  the  circumstances,  would  have 
resulted  in  notice. 

3.  In  an  action  by  a  servant  against  bis 
master  for  personal  injuries,  the  jury  cannot  be 
permitted  to  infer  negligence  from  the  mere  fact 
that  an  accident  happened.  A  want, of  ordina- 
ry care  must  be  pleaded  and  proved. 

4.  Instructions  in  such  case  which  make 
the  case  turn  upon  the  fact  of  a  defect  in  the 
appliances,  instead  of  upon  negligence  in  fur- 
nishing and  maintaining  such  appUances,  are  er- 
roneous. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  coonty; 
Strode,  Judge. 

Action  by  Charles  R.  Cox,  a  minor,  by  his 
next  friend,  against  the  Lincoha  Street-Rail- 
way  Company.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

William  O.  Clark,  for  plaintiff  in  error. 
Lamb,  Adams  &  Scott,  for  defendant  in  error. 

IRVINE,  C.  Cox,  a  mhior.  by  his  next 
friend,  brought  this  action  against  the  Lin- 
coln Street-Railway  Comiwiny  to  recover  for 
personal  injuries  sustained  by  him  while  In 
the  employ  of  the  railway  company.  He  re- 
covered a  Judgment  for  $800.  Cox  was  em- 
ployed in  driving  a  team  which  drew  what  is 
called  a  "tower  wagon,"  being  a  wagon  bear- 
ing a  scaffold  used  for  the  purpose  of  repair- 
ing the  trolley  wires  by  means  of  which  the 
defendant's  electric  railway  was  operated.  At 
a  point  near  the  intersection  of  Seventeenth 
and  South  streets,  a  fire-alarm  wire  passed 
above  the  trolley  wire,  crossing  It  at  an  angle 
of  45  degrees,  and  placed  about  14  Inches 
above  the  trolley  wire  at  the  point  of  the 
crossing.  The  evidence  tends  to  show  that 
the  fire-alarm  wire  was  so  located  befon^ 
the  trolley  wire  was  erected.  Three  co-em- 
ploy6s  of  Cox  were  engaged  In  repairing  the 
wires.  In  some  manner,  while  their  work  was 
progressing,  the  fire-alarm  wire  fell  across 
the  trolley  wire,  and  thence  to  the  ground, 
where  it  came  in  contact  with  Cox,  injuring 
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him  by  bnrnlng  and  electric  shock.  The  negli- 
gence alleged  In  the  petition  was  In  the  con- 
stnictlon  of  the  trolley  wire  In  dangerous 
proximity  to  the  flre-alarm  wire,  and  in  per- 
mitting them  to  come  In  contact. 

On  the  latter  branch  of  the  case,  the  court 
instructed  the  Jury  that.  If  the  contact  was 
brought  about  by  the  negligence  of  any  of 
Cox's  companions  In  the  work,  there  could  be 
no  recovery,  as  these  men  were  his  fellow 
servants.  This  feature  was  therefore  elimi- 
nated from  the  case,  and  the  verdict  must  have 
been  based  upon  the  construction  and  main- 
tenance of  the  trolley  wire  dangerously  near 
the  flre-alarm  wire.  On  this  branch  of  the 
case  the  court  gave  the  following  instructions: 
"(8)  If  you  find,  from  the  evidence,  that,  at 
the  point  where  the  alleged  Injury  occurred, 
there  had  been  erected  across  the  street  a 
fire-alarm  wire,  and  that,  after  said  fire-alarm 
wire  had  been  erected,  a  trolley  wire  was 
erected  along  said  street  at  said  point,  and 
thereafter  the  defendant  took  possession  or 
said  trolley  wire,  and  when  the  defendant  so 
took  possession  of  said  trolley  wire  It  was  In 
such  close  proximity  to  said  alarm  wire  as 
that  the  said  two  wires  were  liable  to  come 
or  be  thrown  together,  or  in  contact  with  each 
other,  and  while  said  defendant  was  in  pos- 
session of  said  trolley  wire  it  was  charged 
with  electricity,  and  the  defendant  so  used 
and  operated  the  same  so  charged,  and  negli- 
gently or  carelessly  permitted  or  caused  the 
said  two  wires  thus  charged  with  electricity 
to  come  in  contact  with  each  other,  and  there- 
by one  of  them  was  burned  in  two,  and  fell 
to  the  ground,  and  without  the  fault  of  plain- 
tiff stiack  him,  and  Injured  him,  then  the  de- 
fendant would  be  liable  for  such  Injury.  •  *  * 

(10)  It  is  the  duty  of  a  party  or  corporation 
maintaining  and  operating  an  electric  railway 
to  see  that  its  trolley  wire  is  reasonably  safe 
and  sound,  and  of  sufficient  distance  from  oth- 
er electric  wires  as  that  the  use  to  which  said 
party  jr  corporation  puts  It  will  not  endanger 
the  lives  of  peracaui  generally,  or  the  servants 
of  the  party  or  corporation  so  operating  it. 

(11)  If  yon  find,  from  the  evidence,  that,  at  or 
near  the  point  where  the  accident  occurred, 
the  flre-alarm  wire  bad  been  erected  before 
the  trolley  wire,  and  the  trolley  wire  was, 
when  erected,  placed  in  such  close  proximity 
to  the  fire-alarm  wire  as  to  be  dangerous,  and 
you  also  And  that,  at  the  time  of  the  injury  to 
plaintiff,  the  emjdoyea  of  defendant  were  at 
work  about  the  wire  near  said  point,  and 
were  doing  work  in  the  line  of  their  duty  as 
sncb  employes,  and  were  doing  such  work  in 
the  only  way  it  could  be  done,  and  by  doing 
said  work  said  wires  were  brought  or  came  in 
contact  with  each  other,  and  without  fault  or 
negligence  of  the  plaintiff  caused  the  injury 
complained  of,  then  defendant  would  be  lia- 
ble." 

In  giving  these  Instructions,  especially  as 
they  were  not  accompanied  by  any  Instruction 
stating  to  the  jury  the  rule  of  care  devolving 
upon  the  defendant,  we  think  the  court  erred. 


The  effect  of  these  instructions  npon  the 
minds  of  the  jury  must  hare  been  to  make 
their  verdict  depend  upon  the  fact  of  danger 
In  the  manner  In  which  the  wires  were  con- 
structed and  maintained,  and  not  upon  negli- 
gence on  the  part  of  the  railway  company  In 
so  maintaining  and  constructing  them.  The 
accident  undoubtedly  happened,  and  the  jury 
found  that  It  was  not  due  to  the  negligence  of 
the  men  at  work  about  the  wires.  The  fact 
of  the  accident,  therefore,  estabUsfaed  the  fact 
of  danger;  and  the  Instructions  were  equiva- 
lent to  telling  the  jury  that  a  verdict  might 
be  based  upon  the  fact  of  the  injury,  without 
proof  of  negligence.  This  was  erroneous. 
Railroad  Co.  v.  Lewis,  24  Neb.  848,  40  N.  W. 
401;  Railroad  Co.  v.  Howard,  45  Neb.  570,  63 
N.  W.  872.  We  recognize  the  fact  that  there 
appears  in  the  instructions  we  have  quoted 
some  language  seeming  to  qualify  this  state- 
ment For  instance,  In  the  eighth  instruction, 
It  seems  to  have  been  stated  that  there  must 
be  a  finding  that  the  defendant  negligently 
and  carelessly  permitted  or  caused  the  wires 
to  come  In  contact.  But  these  adverbs  refer 
to  the  conduct  of  the  company  or  Its  servants 
in  handling  the  wires,  and  are  not  used  in  con- 
nection with  those  parts  of  the  Instruction 
which  relate  to  the  erection  and  maintenance 
of  the  wires.  Moreover,  negligence  and  due 
care  having  been  nowhere  defined  In  the 
charge,  the  jury  was  left  without  means  of 
properly  applying  the  adverbs.  Again,  In  the 
tenth  instruction,  the  duty  of  the  company 
was  stated,— "to  see  that  Its  trolley  wire  is 
reasonably  safe  and  sotmd,  and  of  sufficient 
distance  from  other  wires  as  that  •  •  •  it 
will  not  endanger  the  lives  of  persons."  To 
a  legal  mind  the  word  "reasonably"  might, 
perhaps.  Imply  the  element  of  care.  But  we 
must  deal  with  the  instructions  in  the  sense 
in  which  they  would  be  understood  by  the 
jury.  Notwithstanding  these  qualifying 
words,  we  think  it  quite  clear,  as  already 
stated,  that  the  instructions  made  the  case 
turn  upon  the  fact  of  danger,  and  not  the  fact 
of  negligence. 

A  master  does  not  insure  his  servants 
against  defective  appliances.  He  Is  not 
chargeable  in  all  events  because  the  appli- 
ances furnished  his  employ&a  are  defective. 
He  is  liable  only  when  he  has  been  negligent 
in  the  matter.  The  rule  is  that,  as  to  his 
servants,  he  is  bound  to  use  such  care  as  the 
circumstances  reasonably  demand  to  see  that 
the  appliances  furnished  are  reasonably  safe 
for  use,  and  that  they  are  afterwards  main- 
tained In  such  reasonably  safe  condition.  He 
is  not  liable  for  defects  of  which  he  has  no 
notice,  unless  the  exercise  of  ordinary  care 
would  have  resulted  In  notice.  Railroad  Co. 
v.  Ftolayson,  16  Neb.  578,  20  N.  W.  860;  Rail- 
road Co.  V.  Lewis,  supra;  Railroad  Co.  v. 
Bi-oderick,  30  Neb.  735,  46  N.  W.  1121  ,-aU 
recognize  this  rule.  In  George  H.  Hammond 
Ck).  V.  Johnson,  38  Neb.  244,  50  N.  W.  967,  It  is 
said  that  It  Is  the  duty  of  a  master  to  furnish, 
for  the  use  of  his  servant,  in  the  coarse  of  ills 
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employment,  proper  and  safe  appliances  and 
instrnments  tor  the  performance  of  the  serr- 
Ices  required.  Bat  this  language  la  used  In 
4uch  a  connection  that  no  intimation  could 
t-easonably  be  drawn  from  It  that  the  duty  is 
nbsolute.  On  the  contrary,  it  clearly  appears 
that  It  Is  only  for  negligence  In  falling  to  per- 
form the  duty  that  a  liability  exists.  A  pecu- 
liar rule  Is  stated  in  r«lgh  t.  Railway  Co., 
30  Neb.  131,  54  N.  W.  134.  This  is  as  fol- 
lows: "It  is  a  fundamental  rule  of  law  that 
the  master  Is  to  furnish  his  servants  with 
such  appliances  for  his  work  as  are  suitable 
and  may  be  used  with  safety,  and,  If  the 
servant  Is  Injured  by  reason  of  defective  appli- 
ances placed  in  his  hands  by  the  master  or  his 
agent,  the  master  will  be  liable,  unless  be 
can  clearly  show  that  he  has  used  due  care 
in  the  selection  of  the  same."  It  would  seem, 
from  this,  tliat  the  plaintifTs  case  would  be 
made  out  on  proving  that  be  was  injured 
through  a  defect  in  the  machinery,  and  that 
the  burden  would  then  devolve  uixm  the  mas- 
ter, not  only  to  show  by  a  preponderance  of 
the  evidence,  but  to  "clearly  show"  that  he 
liad  used  due  care.  We  do  not  think  that  it 
was  the  intention  of  the  writer  of  the  opinion 
to  convey  such  an  impression,  t>ecause  every 
one  of  the  ten  cases  he  cites  In  support  of  the 
rule  is  to  the  effect  that  the  master  is  not  ab- 
solutely responsible  for  defects,  but  liable 
only  where  he  has  failed  to  exercise  due  care 
in  the  premises,  and  that  the  plaintiff  must 
plead  and  prove  such  want  of  care.  Reversed 
and  remanded. 


DREXBIi  et  al.  v.  RICHARDS  et  aL 

(Supreme  Court  of  Nebraska.    June  2,  ISUti.) 

Mbcb&sios'  Libns— Affidavit— SurriciKNCT  of 
Oesobiptiok. 

1.  Section  2,  c.  64,  Oomp.  St.  1895,  con- 
strued, and  Md,  the  description  of  the  real  es- 
tate on  which  materials  furnished  by  a  sub- 
contractor have  been  used  in  erecting  an  im- 
provement is  a  necessary  part  of  the  affidavit 
required  to  be  filed  by  such  subcontractor  in 
order  to  entitle  him  to  a  lien.  Holmes  v. 
Hutchins,  57  N.  W.  514,  38  Neb.  601,  followed. 

2.  The  purpose  of  said  statute,  in  requiring 
a  subcontractor  claiming  a  mechanic's  lien  to 
file  in  the  office  of  the  register  of  deeds  an  affi- 
davit stating  the  amount  due  him  from  the  con- 
tractor, with  a  description  of  the  real  estate 
of  the  owner,  is  twofold:  (a)  To  advise  the 
owner  what  amount  the  subcontractor  claims 
is  due  him  for  labor  or  material  furnished  a 
contractor  towards  the  erection  of  an  improve- 
ment upon  the  owner's  real  estate,  and  thus 
enable  the  latter  to  protect  himself  and  proper- 
ty in  making  a  settlement  with  the  contractor; 
(b)  that  the  public,  by  an  examination  of  the 
records,  may  be  able  to  leam  on  what  precise 
property  the  mechanic's  lien  is  claimed. 

3.  Such  statute  requires  that  in  the  affida- 
vit filed  to  procure  the  lien  there  should  be 
such  a  description  of  the  real  estate  as.  aided 
by  extrinsic  evidence,  suRgested  by  the  de- 
scription itself,  would  charge  a  party  dealing 
with  the  real  estate  with  notice  of  the  lien 
claimed  against  it. 

4.  In  the  affidavit  filed  by  a  subcontractor 
clfliming  a  lien  under  said  statute  the  real  estate 
Of  the  owner  was  described  as  the  "Bartlett  & 


Downing  Block  in  Kearney  Buffalo  county,  Ne- 
braska."^ The  correct  description  of  the  real 
estate  was  "Lot  888  in  the  town  of  Kearney, 
Nebraska."  Held,  that  said  description  alone 
would  not  charge  a  party  dealing  with  said  lot 
388  with  notice  that  the  lien  was  claimed 
against  it. 
(Syllabna  by  the  Court) 

Appeal  from  district  court,  Buffalo  county, 
Holcomb,  Judge. 

Action  by  Fred  Drexel  and  others  against 
James  Richards  and  others.  From  decrees 
rendered  defendants  Downing  and  Bartlett 
appeal.  Reversed  in  part  and  in  part  af- 
firmed. 

Calkins  &  Pratt,  for  appellants.  Kennedy 
&  Learned,  B.  O.  Burbank,  and  Marston  & 
Nevlus,  for  appellees. 

RA6AN,  G.  RoIIln  L.  Downing  and  Jobn 
G.  Bartlett  owned  lot  388  and  the  west  40 
feet  of  lot  387  in  the  original  town  of  Kear- 
ney Junction,  Buffalo  county,  and  contracted 
with  Richards  &  Co.  to  furnish  the  material 
and  labor  and  erect  on  said  real  estate  a  three- 
story  brick  and  stone  building.  This  suit 
was  brought  by  Fred  Drexel  and  others  to 
the  district  court  of  Buffalo  county,  to  have 
established  and  foreclosed  a  lien  against  said 
real  estate  for  material  furnished  by  them 
to  Richards  &  Co.,  and  by  the  latter  nsed  in 
constructing  said  building  on  said  real  estate 
for  Downing  and  Bartlett  Richards  &  Co. 
and  a  number  of  other  persons  were  made  de- 
fendants to  this  action.  Of  the  parties  made 
defendants,  the  Bohn  Sash  &  Door  Company 
and  the  Kennard  Glass  &  Paint  Company 
filed  cross  petitions,  each  claiming  liens  upon 
the  real  estate  of  Downing  and  Bartlett  for 
material  which  they  had  furnished  to  Rich- 
ards &  Co.,  and  which  had  been  used  by  tbeni 
in  the  construction  of  the  building  for  Bart- 
lett and  Downing.  The  Bohn  Sash  &  I>oor 
Company  and  the  Kennard  Glass  &  Paint 
Company  bad  decrees  as  prayed,  and  this 
proceeding  is  an  appeal  by  Downing  and 
Bartlett  from  those  decress.  The  Kennard 
Glass  &  Paint  Cotopany  claimed  and  was 
awarded  a  lien  on  the  premises  of  Downing 
&  Bartlett  for  $779.30  and  interest  for  glass 
furnished  by  it  to  Richards  &  Co.,  and  nsed  by 
the  latter  in  constructing  the  building  on  said 
real  estate.  The  last  item  of  glass  was  fur- 
nished by  the  Kennard  Glass  &  Paint  Com- 
pany to  Richards  &  Co.  on  the  16th  of  Janu- 
ary, 1891;  and  on  the  17th  of  Ifarcta.  1891. 
in  Douglas  county,  Neb.,  the  agent  of  the 
Kennard  Glass  &  Paint  Company  made  ont 
In  writing  a  statement  of  the  glass  so  fur- 
nished Richards  &  Co.,  and  made  oath  to  the 
same  before  a  notary  public.  The  statement 
and  oath  were  as  follows: 

"Omaha,  Neb.,  Mar.  17,  1891.  Richards  & 
Company,  Esq.,  to  Kennard  Glass  &  Paint 
Company,  Dr.  Glass  for  the  Bartlett  & 
Downing  Block,  Kearney,  Buffalo  county. 
Nebr.,  J779.30. 

"Omaha,  Nebr.,  Mar.  17,  1891.  State  of 
Nebraska,  Douglas  County— as.:   F.  B.  Keo- 
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turd,  a  member  of  the  firm  of  the  Eennard 
Glass  &  Paint  Co.,  being  first  dnly  sworn,  on 
his  oath  says  that  the  foregoing  Itemized  ac- 
count of  ♦  •  •  materials  •  •  •  fur- 
nished *  *  *  for  the  said  Richards  &  Gom- 
I>an7  for  the  erection  of  a  building  on  *  *  *, 
and  this  affiant  farther  says  that  be  has,  and 
hereby  claims,  a  Uen  on  the  said  prendses," 
etc. 

It  will  be  observed  that  in  the  affidavit  at- 
tached to  this  statement  there  was  no  descrip- 
tion of  the  premises  upon  which  the  glass 
furnished  Richards  &  Ca  was  used.  The 
Kennard  Olass  &  Paint  Company  forwarded 
this  statement  and  affidavit  by  mall  to  the 
register  of  deeds  of  Buffalo  county,  and  re- 
quested blm,  by  letter,  to  ascertain  the  cor- 
rect description  of  the  real  estate  of  Down- 
ing and  Bartlett  on  which  Richards  &  Co. 
had  erected  the  building  for  which  they,  the 
Kennard  Olass  &  Paint  Company,  had  fur- 
nished the  glass,  Insert  such  description  in 
such  affidavit,  and  file  the  same  In  his  office. 
This  the  register  of  deeds  did  on  the  18th  of 
March,  1801,  or  within  00  days  of  the  date  on 
which  the  Kennard  Olass  &  Paint  Company 
furnished  to  Richards  &  Co.  the  last  Item 
of  glass  for  wliich  they  claimed  a  Uen.  By 
section  2,  c.  64,  Comp.  St  1895,  It  is  provided, 
in  substance,  that  if  any  person  shall  furnish 
any  material  to  a  contractor  who  Is  engaged 
In  the  erection  of  an  Improvement  on  real 
estate  In  pursuance  of  a  contract  with  the 
owner  thereof,  and  such  material  shall  be 
used  by  said  contractor  In  the  erection  of 
such  Improvement,  then  the  party  so  furnish- 
ing such  material  to  such  contractor  may 
have  a  lien  upon  such  real  estate  for  the 
amount  dne  lilm  for  such  material.  If  within 
60  days  from  the  date  of  furnishing  such  ma- 
terial he  ffies  with  the  register  of  deeds  of 
the  county  In  which  said  real  estate  Is  situate 
a  sworn  statement  of  the  amount  due  him 
from  such  contractor  for  the  material  so  fur- 
nished, "together  with  a  description  of  the 
land  upon  which  the  same  [materials]  were 
•    •    •   used." 

The  first  question  presented  here  Is  wheth- 
er the  description  of  the  real  estate  on  which 
materials  furnished  by  the  subcontractor  to 
a  contractor  have  been  used  in  erecting  an 
improvement  Is  a  necessary  part  of  the  af- 
Adavlt  required  to  be  filed  by  the  subcon- 
tractor In  order  to  entitle  him  to  a  lien  un- 
der the  statute.  This  question  must  be  an- 
swered in  the  affirmative.  In  Holmes  v. 
Hutchins,  38  Neb.  601,  67  N.  W.  614,  It  was 
held  that:  "One  who  claims  the  benefits  of 
the  mechanic's  Hen  law  must  show  a  sub- 
stantial compliance  with  each  essentiai  re- 
quirement thereof,  one  of  which  Is  that  the 
sworn  statement  to  be  filed  shall  contain  a 
description  of  the  land  upon  which  the  labor 
was  done  or  material  was  furnished,  for  the 
purpose  contemplated  by  such  law."  The 
rule  announced  in  this  case  was  followed 
and  reaffirmed  In  Bell  v.  Bosche,  41  Neb. 
853,  eo  N.  W.  02,  and  it  was  there  declared 


that  said  rule  held  good  as  well  In  favor  of 
one  who  was  the  owner  of  the  land  at  the 
time  the  improvements  were  erected  as  ti. 
favor  of  a  sutwequent  purchaser  of  the  real 
estate.  The  insertion  by  the  register  of  deeds 
of  the  description  of  Dovmlng  and  Bartlett's 
real  estate  In  the  affidavit  sent  htm  by  the 
Kennard  Olass  &  Paint  Company  was  not 
a  compliance  with  said  section  2,  c.  54, 
Comp.  St.  1805,  on  the  part  of  the  Kennard 
Olass  &  Paint  Company.  The  affidavit  made 
.  by  the  Kennard  Olass  &  Faint  Company  did 
not  contain  a  description  of  Downing  and 
Bartlett's  real  estate,  and  was  therefore  In- 
effective, even  though  filed  with  the  register 
of  deeds,  to  Invest  them  with  a  Uen  against 
such  real  estate.  The  act  of  the  register  of 
deeds  in  inserting  the  description  of  the  real 
estate,  though  done  at  the  request  of  the 
Kennard  Glass  &  Paint  Company,  could  not 
supply  the  oath  of  the  Uen  claimant  required 
by  the  statute.  The  claim  of  the  Kennard 
Olass  &  Paint  Company  for  a  lien  then  falls 
if  it  depends  npon  the  description  of  the  real 
estate  of  Downing  and  Bartlett  inserted  In 
the  affidavit  by  the  register  of  deeds.  It  Is 
to  be  observed  that  the  affidavit  made  by  the 
Kennard  Olass  &  Paint  Company  In  Douglas 
county  was  attached  to  a  statement  or  Item- 
laed  account  made  out  by  them  against  Rich- 
ards &  Co.  for  the  materials  furnished  by 
the  glass  and  paint  company  to  Richards  & 
Co.,  and  used  by  the  latter  in  the  erection  of 
Downing  and  Bartlett's  building.  This  item- 
ized statement  was  attached  to  and  was  a 
part  of  the  affidavit  filed  by  the  glass  com- 
pany to  obtain  the  Uen  sought  to  be  estab- 
lished in  this  proceeding.  The  statement  was 
as  follows:  "Omaha,  Nebr.,  Mar.  17,  1801. 
Richards  &  Co.,  Esq.,  to  Kennard  Glass  & 
Paint  Company,  Dr.  Olass  for  the  Downing 
&  Bartlett  Block,  Kearney,  Buffalo  county, 
Nebraska,  $770.30."  The  appellees  now  In- 
sist that,  conceding  that  a  description  of  the 
owner's  real  estate  is  a  material  part  of  the 
affidavit  that  must  be  made  and  filed  by  one 
to  secure  a  lien  for  labor  or  material  fur- 
nished a  contractor,  still  the  description  on 
the  itemized  account,  namely,  "For  the  Bart- 
lett &  Downing  Block,  Kearney,  Buffalo 
county,  Nebraska,"  satisfies  the  statute.  The 
reported  cases  where  the  question  has  been 
considered  disclose  a  variety  of  opinions  as 
to  what  constitutes  a  sufficient  description 
of  real  estate  In  an  affidavit  fUed  to  obtain 
a  mechanic's  Uen  thereon.  In  CaldweU  v. 
Asbuiy,  29  Ind.  451,  the  description  In  the 
affidavit  was:  "House  on  the  southwest  cor- 
ner of  Fourth  and  Oak  streets  In  Terre 
Haute,  Indiana."  The  court  said  that  this 
description  was  cai>able  of  being  reduced  to 
a  certainty,  and,  applying  the  rule  that  "that 
is  certain  which  may  be  made  certain,"  the 
court  held  the  description  sufficient  to  sus- 
tain the  Uen.  In  Tlbbetts  ▼.  Moore,  23  CaL 
208,  the  description  was:  "A  quartz  miU,  be- 
ing at  or  near  the  town  of  ScottsvlUe,  in 
Amador   county,  known   as   'Moore's   New 
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Quartz  Mill.'  "  Tbe  coart  held  that,  as  there 
was  no  evidence  that  there  was  any  other 
quartz  mill  at  the  place  named,  the  descrip- 
tion was  sufficient  In  Brown  v.  Coke  Co., 
16  Wis.  578,  the  description  was:  "The  sey- 
eral  buildings  known  as  the  "Oas  Works  of 
the  La  Crosse  City  Gas  Light  &  Coke  Com- 
pany,' situated  on  lots  number  8,  9,  etc.,  In 
block  14."  As  a  matter  of  fact  the  bulidlngs 
were  situate  on  other  lots,  but  the  court  held 
that  the  description  was  sufficient  to  pass 
the  title  of  the  real  estate  upon  which  the 
works  were  situate;  and  therefore  sufllcient 
to  sustain  the  mechanic's  lien.  In  De  Witt 
V.  Smith,  63  Mo.  263,  the  description  in  the 
affidavit  was,  "Three-story  brick  building 
on  lots  19  and  20,  block  number  2,"  whereas 
the  correct  description  was,  "Lots  19  and  20, 
in  block  20."  The  court  held  that,  as  the 
evidence  showed  that  the  owner  had  no  oth- 
er three-story  building  or  other  building  for 
which  material  was  furnished  by  the  lien 
claimant,  and  that  he  owned  no  other  lots 
than  those  In  block  20,  the  description  was 
sufficient  to  uphold  the  mechanic's  lien.  In 
Hotaling  V.  Cronise,  2  Cal.  00,  the  descrip- 
tion of  the  property  in  the  affidavit  for  lien 
was:  "A  wharf  situated  on  Battery  street, 
between  Pacific  &  Jackson  streets,  in  San 
Francisco."  The  court  contented  itself  by 
saying  that  it  thought  the  description  of  the 
property  sufficiently  certain.  In  Matlack  v. 
Lare,  32  Mo.  262,  the  property  was  described 
In  the  affidavit  for  the  lien  as  "Two  3  story 
brick  houses  on  the  east  side  of  Fifth  street, 
between  Franklin  avenue  and  Morgan 
street."  Speaking  of  this  description,  the 
court  said:  "To  enforce  a  Judgment  upon  a 
mechanic's  lien  the  law  requires  that  the 
execution  shall  be  a  special  fieri  facias. 
Such  an  execution  issued  upon  this  Judg- 
ment would  fail  to  disclose  to  the  officer  the 
property  to  be  sold.  He  certainly  could  not 
identify  the  property  by  the  description  In 
the  fieri  facias."  And  the  description  was 
held  too  Indefinite  and  defective  to  support 
a  lien.  In  Rose  v.  Paper  Works,  29  Conn. 
256,  the  description  in  the  affidavit  filed  for 
the  lien  was:  "Two  tracts  of  land  situated 
in  the  town  of  W.,  one  bounded,"  etc.,  "with 
two  paper  mills  thereon;  and  the  other 
bounded,"  etc.,  "with  one  paper  mill  there- 
on." The  court  held  that  the  affidavit  filed 
for  a  lien  was  void,  as  not  containing  a  rea- 
sonably accurate  description  of  the  premises. 
In  Lindley  v.  Cross,  31  Ind.  106,  the  property 
was  described  in  the  affidavit  for  the  lien  as 
"Lots  6  and  7."  The  true  description  was 
"Lots  3  and  4."  The  mechanic's  lien  claim- 
ant alleged  the  misdescription  of  the  proper- 
ly, that  the  ownership  of  the  property  re- 
'  mained  unchanged,  that  no  third  person  had 
acquired  any  rights  in  the  property  since  the 
furnishing  of  the  material  for  which  a  lien 
was  claimed,  that  the  materials  furnished 
were  the  only  ones  of  the  kind  ever  furnish- 
ed the  lot  owner  by  the  lien  claimant,  and 
prayed  for  a  reformation  of  the  lien  and  a 


decree  foreclosing  It.  The  court  held  tbat 
the  description  was  wholly  insufficient  os 
which  to  base  a  lien,  and  that  the  court  had 
no  power  to  reform  It  A  statute  of  MIh- 
souri  provided  that  one  who  had  furnished 
labor  or  material  for  the  erection  of  an  im- 
provement upon  real  estate  might  hare  a 
lien  on  the  building  and  the  land  on  which 
the  same  was  situate,— if  in  the  country,  to 
the  extent  of  an  acre;  if  in  a  town,  on  the 
lot  on  which  the  building  was  located.  lo 
Williams  v.  Porter,  51  Mo.  441,  the  descrip- 
tion of  the  real  estate  in  the  affidavit  filed 
tor  a  lien  under  this  statute  was:  "On  the 
northwest  quarter  of  the  southeast  quarter 
of  section  11,  tovrnship  35,  range  SI,  in  tbe 
county  of  Vernon,  in  the  state  of  Missouri." 
The  court  said:  "The  object  in  filing  tbe 
lien  is  to  give  notice  what  land  or  property 
is  covered  by  it,  and  therefore  the  acre  of 
ground  must  be  identified  by  a  true  descrip- 
tion, or  so  near  a  true  description  as  to  iden- 
tify It  There  is  nothing  in  this  description 
to  show  on  what  part  of  the  land  the  house 
in  question  is  located,  nor  any  attempt  to 
describe  the  acre  of  land  Intended  to  be  cov- 
ered by  the  lien.  There  being  no  proper  de- 
scription, no  lien  was  created."  In  Manger 
V.  Oreen,  20  Ind.  88,  the  description  of  the 
land  In  the  affidavit  for  a  lien  was:  "One 
acre,  more  or  less,  lying  north  of  and  adjoin- 
ing tbe  northwest  comer  of  Sixby's  addition 
to  the  village  of  Van  Bnren,  in  the  connty 
of  La  Orange,  state  of  Indiana,  •  •  •  con- 
veyed to  said  Oreen  by  one  Brastns  Bartle." 
The  court  held  that  this  description  waa  void 
for  uncertainty.  In  Knox  v.  Starks,  4  Minn. 
20  (GIL  7),  it  was  held  that:  "When  a  party 
seeks  to  enforce  a  lien  under  the  mechjuiic's 
lien  law  of  1855,  he  must  describe  the  land 
with  sufficient  accuracy  to  enable  the  court 
to  decree  the  sale,  and  the  purchaser  to  find 
the  Innd  under  such  description.  As  much 
certainty  is  required  as  In  a  conveyance." 
In  Iron  Works  v.  Dorman,  78  Ala.  218,  it  was 
held  that:  "The  same  certainty  of  descrip- 
tion is  requisite  in  the  claim  [for  a  mechan- 
ic's Uen]  as  in  the  levy  of  an  execution,  so 
that  the  court  may  be  informed  what  par- 
ticular land  to  order  sold,  and  the  purchas- 
er may  be  able  to  locate  It" 

Said  section  2,  c.  54,  of  our  mechanic's  lien 
statute  requires  the  claimant  of  tbe  lien  to 
set  out  In  his  affidavit  filed  therefor  "a  de- 
scription of  the  land,"  etc.  This  same  stat- 
ute requires  the  claim  for  a  lien  to  be  filed 
in  the  office  of  the  register  of  deeds  of  the 
connty  where  the  land  is  situate  on  which 
the  improvements  were  made.  The  register 
of  deeds  -is  also  required  by  the  statute  to 
keep  a  mechanic's  lien  record,  in  which  he 
is  required  to  record  all  claims  filed  for  me- 
duuUcs'  liens.  He  la  also  required  to  index 
the  mechanic's  lien  record.  Tbe  register  of 
deeds  is  further  required  by  the  statute  to 
keep  in  his  office  a  numerical  index,  and  he 
is  required  to  keep  this  numerical  Index  in 
such  a  manner  that  one  examining  the  title 
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to  real  estate  may  see  at  a  fiance  tbe  name 
of  the  ^antee,  tbe  grantor,  tbe  kind  of  an 
instrument  Hied  affecting  real  estate,  tbe 
description  of  tbe  real  estate  affected  by 
tiie  instmment  filed,  and  tbe  book  and  page 
wbere  such  instrument  la  recorded.  Me- 
clianlcs'  liens  are  also  required  to  be  en- 
tered upon  this  numerical  index  immediate- 
ly after  they  are  filed.  We  think  it  self- 
erident  that  the  object  of  the  legislature.  In 
requiring  a  subcontractor  claiming  a  me- 
cbanic's  lien  to  file  in  tbe  office  of  the  reg- 
ister of  deeds  an  affidavit  stating  tbe  amount 
remaining  due  bim  from  the  contractor, 
with  a  description  of  tbe  premises  of  tbe 
owner,  was  twofold:  First,  to  advise  tbe 
owner  what  the  laborer  or  material  man 
claimed  was  due  him  from  tbe  contractor  for 
labor  or  material  furnished  towards  the  im- 
provement upon  his,  the  owner's,  real  es- 
tate, and  thus  enable  tbe  owner  to  protect 
himself  and  bis  property  in  making  a  set- 
tlement with  bis  contractor;  second,  to  ad- 
vise persons  dealing  with  this  real  estate 
of  tbe  uechaitlc's  lien  claim  existing  against 
it.  And  we  think  that  section  2  of  said 
chapter  54  contemplates  such  a  description 
of  tbe  real  estate  in  tbe  affidavit  filed  to 
procure  the  lien  as  would  charge  a  party 
dealing  with  It  with  notice  that  a  Hen  was 
claimed  against  it,  when  aided  by  the  ex- 
triuBlc  evidence  suggested  by  tbe  descrip- 
tion itself. 

As  already  stated,  tbe  correct  description 
of  tbe  property  In  controversy  was  "Lot  388, 
In  tbe  dty  of  Kearney."  Now,  can  it  be 
said  that  an  intending  purchaser  of  said  lot 
3S8,  examining  tbe  records  of  Buffalo  coun- 
ty, and  seeing  on  tbe  numerical  index  of  the 
mechanic's  lien  record,  or  both  of  them,  tbe 
statement  that  the  Kennard  Glass  &  Paint 
Comi>any  claimed  a  lien  against  tbe  "Bart- 
lett  and  Downing  Block  In  Kearney,  Buf- 
falo county,  Nebraska,"  would  have  been 
charged  with  notice  of  the  fact  that  said  lot 
388  was  the  same  as  tbe  Bartlett  &  Down- 
ing Block?  We  think  not  Tbe  very  ob- 
ject of  the  statute  In  requiring  the  claimant 
of  a  mechanic's  lien  to  set  out  In  tbe  af- 
fidavit therefor  a  description  of  tbe  real  es- 
tate on  which  he  claims  a  lien  was  that  tbe 
public,  by  an  examination  of  the  record, 
might  be  able  to  learn  on  what  precise  prop- 
erty tbe  Hen  was  claimed.  Rose  v.  Paper 
Works,  supra.  Mechanics'  liens  are  crea- 
tures of  the  statute;  and,  while  this  court 
has  uniformly  given  the  meclianlc's  lien 
statutes  8  Ubeial  construction,  they  should 
not  be  so  construed  as  to  exonerate  Hen 
claimants  from  a  substantial  compliance 
with  tbe  plain  provisions  of  the  la.-w;  nor 
shonid  tbey  be  so  construed  as  to  put  a 
premium  upon  negligence.  In  Ely  v.  Wren, 
!Xi  Pa.  St  ^48,  it  was  said  that:  "When  a 
special  security  and  remedy  are  given  to  a 
favored  class  of  creditors,  they  must  con- 
form -with  reasonable  accuracy  to  the  pro- 
visions of  the  law  designed  for  tbelr  benefit. 


*  *  *  Property  against  which  tbe  Hen  is 
given  must  be  accurately  described,  that 
when  Judgment  is  obtained  on  tbe  scire 
facias  a  separate  schedule  will  not  be  re- 
quired to  be  annexed  to  tbe  levari  facias  tot 
the  guidance  of  the  sheriff."  In  the  record 
before  us  there  Is  no  evidence  that  said  lot 
388  was  ever  mentioned  or  designated  on 
any  plat  or  record  as  "Bartlett  &  Downlng's 
Block,"  nor  Is  there  any  evidence  In  the- 
record  whatever  that  the  lot  and  the  build- 
ing thereon  were  commonly  or  generally 
known  and  designated  as  "Bartlett  &  Down-^ 
lug's  Block." 

We  think  tbe  finding  and  decree  of  tbe 
learned  district  court  that  the  recital,  "Glass. 
for  tbe  Downing  &  Bartlett  Block,  Kearney, 
Buffalo  county,  Nebraska,"  on  the  itemized' 
account  attached  to  tbe  affidavit  filed  by 
tbe  glass  and  paint  company  to  procure  tbe 
lien,  was  of  Itself  a  sufficient  description 
of  the  premises  on  which  the  lien  was  claim- 
ed, within  the  meaning  of  the  mechanlc'a 
lien  statute,  was  wrong.  We  are  of  opinion 
that  a  person  dealing  with  said  lot  888,  and 
seeing  this  recital  on  the  public  records,, 
would  not  be  bound  to  know  that  the  Bart- 
lett &  Downing  Block  against  which  the 
mechanic's  lien  was  claimed  was  identical 
with  said  lot  3^8,  and  therefore  that  the  de- 
scription of  the  property  on  which  tbe  lien 
was  claimed  was  void  for  uncertainty.  Tbe 
decree  \n  favor  of  the  Kennard  Glass  &  Pabit 
Ck>mpany  is  reversed  and  its  cross  petition 
dismissed. 

3.  The  argument  relied  upon  here  to  se- 
cure a  reversal  of  the  decree  In  favor  of  the 
Bohn  Sash  &  Door  Company  Is  directed  to 
the  one  proposition  that  the  evidence  does 
not  sustain  the  decree.  It  would  subserve 
no  useful  purpose  to  quote  this  evidence,  or 
any  part  of  It  and  It  must  suffice  to  say 
that,  after  a  careful  examination  of  all  the 
evidence,  we  think  it  sustains  the  finding 
and  decree  of  the  district  court  The  de- 
cree In  favor  of  the  Bohn  Sash  &  Door  Com- 
pany Is  therefore  affirmed.  Judgment  ac- 
cordingly. 


WARNER  V.  HTJTCHINa 

(Supreme  Court  of  Nebraska.     June  2,  1896.) 

RKviffW  ON  Appeal— EviDENCB  not  os  Record — 
Amekdmknt  or  Bill  or  Ezceptioss. 

1.  Where  It  Is  apparent  from  an  inspection 
of  a  bill  of  exceptions,  that  material  evidence 
haa  been  omitted  therefrom,  the  judgment  or  or- 
der complained  of  will  not  be  reversed  on  ac- 
count of  the  insufficiency  of  the  proof.  Nelson 
V.  Jenkins,  60  N.  W.  311,  42  Neb.  133. 

2.  A  motion  to  correct  a  bill  of  exceptions 
by  supplying  evidence  omitted  therefrom 
through  inadvertence  will  not  be  entertained 
by  this  court.  Bickel  v.  Dutcher,  35  N.  W. 
663,  35  Neb.  761. 

(Syllabus  by  the  Court.) 

Error  to  district  court  York  county;  Bates, 
Judge. 
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Action  D7  Cyrua  Hutchtns  against  Ed- 
<ward  A.  Warner.  Judgment  for  platntUt. 
Defendant  brings  error.    Affirmed. 

N.  Y.  Harlan,  for  plaintiff  in  error.  Sedg- 
wick &  Power,  for  defendant  in  error. 

POST,  a  J.  The  defendant  in  error  re- 
•covered  Judgment  in  ttie  district  court  for 
York  county  against  tbe  plaintiff  in  error  up- 
on a  promissory  note  of  which  the  following 
was  a  copy:  "$263.16.  York,  Neb.,  Not.  28, 
1890.  Sixty  days  after  date,  value  received. 
I  promise  to  pay  to  the  order  of  J.  C.  Kings- 
ley,  trustee,  two  hundred  and  sixty-three 
and  i*/ioo  dollars  with  Interest  at  ten  pw 
'Cent.  per  annum.  B.  A.  Warner."  It  ap- 
pears, from  the  petition  below,  that,  previ- 
ous to  tbe  commencement  of  the  action,  the 
plaintiff  therein  (Hutchlus)  succeeded  Kings- 
ley,  the  payee,  and  as  trustee  became  the 
owner  of  said  note.  An  answer  was  filed 
ia  which  it  was,  in  substance,  alleged  that 
the  note  sued  on  was  given  for  the  accom- 
modation of  the  York  Canning  Company,  a 
corporation;  that,  said  corporation  being 
pressed  for  funds,  and  about  to  lose  valua- 
ble property  by  sale  under  a  decree  of  fore- 
-closure,  it  was  agreed  by  the  stockholders 
thereof,  including  the  defendant,  to  advance 
the  money  necessary  to  discharge  the  said 
decree,  and  that  said  property  should  be 
purchased  and  held  by  said  Klngsley,  as 
trustee,  for  their  benefit;  that  the  note  above 
set  out  was  given  in  pursuance  of  said 
agreement,  and  represents  his  (defendant's) 
advancement  thereunder;  and  that  the  plain- 
tiff below,  as  successor  of  the  said  Kings- 
ley,  afterwards,  without  authority,  sold  and 
disposed  of  said  property,  then  of  the  value 
of  $5,000,  realizing  therefrom  the  sum  of 
$1,850,  and  no  more,  to  the  defendant's  dam- 
age in  the  sum  of  $160.  It  Is  further  al- 
leged that  there  was  an  error  in  the  compu- 
tation by  which  said  note  was  executed  for 
$25.06  In  excess  of  the  amount  which  the 
defendant  should  have  advanced  by  the 
terms  of  said  agreement.  There  is  also  an 
allegation  of  payment  to  the  amount  of  $138.- 
58,  and  a  prayer  for  Judgment  in  the  sum 
of  $170.  There  was  a  reply.  In  which  it 
was  alleged  that  the  advancements  made  by 
the  stockholders,  including  the  note  of  the 
defendant,  having  proved  insufficient  to  dis- 
charge the  indebtedness  contemplated  by  the 
agreement,  the  property  mentioned  was  sold 
in  the  execution  of  the  trust  thereby  im- 
posed, and  the  proceeds  applied  in  partial 
-satisfaction  of  the  balance  then  due  upon 
said  indebtedness,  and  denying  the  other 
Allegations  of  the  answer.  There  are  other 
Issues  made  by  the  pleadings  which  do  not 
require  notice,  since  the  foregoing  statement 
will  be  found  to  sufficiently  illustrate  the 
nde  which  must  govern  In  the  disposition 
of  this  cause. 

The  verdict,  returned  in  accordance  with 
ibe  direction  of  tbe  court,  was  for  $129.08; 


the  credit,  as  appears  from  statements  of 
counsel,   being  on  account  of  payments  a» 
to  which  there  was  no  dispute.     The  evi 
dence,  it  is  conceded,  was  largely  docnmen- 
taty,  consisting  of  the  agreement  above  re- 
ferred to,  as  well  as  the  records  of  the  cor- 
poration,  which,   although    shown    to   have 
been  received  without  objection,  are  not  In- 
cluded in  the  bill  of  exceptions.     It  is,  on 
the  part  of  the  defendant  in  error,  contend- 
ed that  the  exceptions   should,   in    view  of 
such   obvious  omissions,  be  entirely    disre- 
garded.    That    contention    has    substantial 
foundation   in  the  decisions  of   this   court. 
Indeed,  It  may  be  accepted  as  the  settled 
rule  that,  where  the  bill  of  exceptions  on  its 
face  reveals  the  fact  that  material  evidence 
has  been  omitted  therefrom,  the  Judgment 
or  order  will  not  be  reversed  for  want  of 
sufficient  proof.     Railway  Co.   v.  Hays,   13 
Neb.  224,  18  N.  W.  51;    Nelson  r.  Jenkins. 
42  Neb.   133,   60  N.   W.   311.     Counsel    for 
plaintiff  in  error,  recognizing  the  soundness 
of  the  rule  stated,  have  requested  leave  to 
attach  to  the  bill  of  exceptions  copies  of  all 
exhibits  therein  referred  to,  and  their  mo- 
tion In  that  behalf  Is  submitted  in   ctxuiec- 
tlon  with  the  merits  of  the  cause.     We  are. 
however,  without  authority  to  entertain  tbe 
motion,  or  to  make  the  correction   sousht. 
Exceptions,   when  allowed  and  certified   in 
the  manner  prescribed  by  law,  become  rec- 
ords of  the  trial  court,  which,  like  the  rec- 
ords of  all  Judicial  proceedings,  are  subject 
to  the  control  of  the  court  or  Judge  by  whom 
they  are  made,  and  can  neither  be  corrected 
nor  amended  by  an  appellate  tribunal.    Btck- 
el  V.  Dutcber,  35  Neb.  761,  35  N.  W.   66:^ 
Judgment  affirmed. 


STEPHENS  V.  HARDING  et  at 

(Supreme  Court  of  Nebraska.    June  2,  1S9&) 

Plbadino— Nature  or  Action— How  Obtsrmixbo 

— Veni>or  and  Pubcbabbb— Aotion  fok  Price 

—Objections  to  Pahtibs— Waiveu. 

1.  Under  our  system  of  pleading,  the  nature 
of  an  action  is  determined,  not  by  the  prayer 
for  relief,  but  from  the  character  of  the  facts 
alleged. 

2.  Petition  examined,  and  hdd  to  state  a 
cause  of  action  for  tbe  purchase  price  of  land 
under  a  parol  agreement  to  convey,  upon  per- 
formance thereof  by  the  plaintiff. 

3.  The  rights  and  liabilities  of  parties  to  a 
parol  agreement  for  the  conveyance  of  real 
property  are  not  necessarily  redprocaL  _On* 
who  enters  into  possession  of  land  under  a  parol 
promise  by  the  owner  to  convey,  the  latter  snb- 
sequeutly  fully  performing  by  the  tender  of  a 
good  and  sufficient  deed,  may  be  liable  in  an  ac- 
tion for  the  parcbase  price,  although  such  pos- 
session be  not  of  itself  such  part  performance 
as  would  entitle  him  to  an  action  f<N'  specific 
performance  of  the  contract. 

4.  Objection  on  the  ground  of  a  defect  of 
parties  must  be  raised  by  answer  or  demurrer: 
otherwise,  it  will  be  deemed  to  have  beoi 
waived. 

5.  Evidence  examined,  and  hdd  to  sustain 
the  decree  appealed  from. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  BannderB  conn- 
ty;  Wheeler,  Judge. 

Action  by  Julia  D.  Stephens  against  Hard- 
ing Bros.  From  a  decree  for  plaintiff,  de- 
fondants  appeal.    Affirmed. 

H.  Gllkeson  and  Bobertson,  Wigton  & 
Whltham,  for  appellants.  M.  B.  Reese  and 
Clark  &  Allen,  for  appellee. 

POST,  C.  J.  This  is  an  appeal  by  the  de- 
fendants herein  from  a  decree  of  the  dis- 
trict court  for  Saunders  county. 

The  first  proposition  argued  on  this  hear- 
ing is  that  the  petition  upon  which  the 
cause  was  heard  in  the  trial  court  falls  to 
state  a  caose  of  action.  It  is  therein  al- 
leged: (1)  That  the  plaintiff,  on  or  about 
September  20,  1889,  being  the  owner  of  a  tract 
of  land  in  Saunders  county,  which  is  par- 
ticularly described,  and  a  certain  creamery 
situated  thereon,  entered  Into  a  verbal  agree- 
aent  -with  the  defendants,  as  partners,  doing 
business  In  the  name  of  Harding  Bros., 
whereby  she  promised  and  agreed  to  convey 
to  said  defendants  the  land  described,  to- 
gether with  the  creamery  mentioned  and 
trade  Incident  thereto.  In  consideration 
whereof  the  defendants  promised  and  agreed 
to  pay  to  her  $765  in  merchandise,  being  part 
of  a  stock  of  goods  then  owned  by  them, 
and  to  assume  and  pay  a  mortgage,  then  a 
lien  upon  said  real  estate,  amounting  to 
$700.  (2)  "In  pursuance  of  said  agreement, 
the  plaintiff  gave  possession  of  said  prem- 
ises, creamery,  and  trade  to  the  defendants, 
and  discharged  and  dismissed  her  hands  op- 
orating  said  creamery.  The  defendants  are 
still  in  possession  of  said  creamery  and 
trade.  (3)  On  or  about  December  23,  1889, 
the  plaintiff  tendered  to  defendants  a  deed 
of  said  land,  duly  signed  and  acknowledged, 
and  demanded  said  goods;  but  the  defend- 
ants refused  to  deliver  them.  The  sum  of 
.^765,  with  Interest  from  the  23d  day  of  De- 
cember, 1889,  the  value  of  said  goods,  is 
therefore  due  the  plaintiff  from  the  defend- 
ants, no  part  of  which  has  been  paid."  "The 
plaintiff  therefore  prays  judgment  against 
the  defendants  for  1766,  with  interest  from 
the  23d  day  of  December,  1889,  and  costs  of 
suit;  and.  In  case  said  defendants  fall  to 
pay  said  Judgment  by  a  day  to  be  named 
by  the  court,  that  said  premises  may  be 
sold,  and  so  much  of  the  proceeds  as  are 
required  may  be  applied  to  the  payment  of 
said  Judgment."  It  should  be  here  observ- 
ed that  the  only  objection  interposed  to  the 
petition  in  the  district  court  was  by  a  gen- 
eral demurm,  upon  which  the  record  dis- 
closes no  mling.  But,  assuming  that  the 
objection  Is  properly  made  for  the  first 
time  in  this  court,  it  is,  we  think,  without 
merit.  Under  our  system  of  pleading,  the 
nature  of  an  action  is  determined,  not  by 
the  prayer  for  relief,  but  from  the  character 
of  the  facts  alleged.  Pom.  Spec.  Perf.  Oont. 
I  4S0;  Klnkead,  Code  PL  {  66;  Stemberger  v. 


McOovem,  56  N.  T.  12;  Land  Co.  v.  Bnsb- 
neU,  11  Neb.  193,  8  N.  W.  389.  Tested  by 
the  allegations  of  the  petition,  which,  for 
the  purpose  of  this  objection,  must  be  taken 
as  admitted,  the  agreement  appears  to'  have 
been  fully  executed  on  the  part  of  the  plain- 
tiff, while  the  defendants,  who  went  Into 
possession  by  virtue  of  said  agreement,  con- 
tinnc  to  hold,  presumably,  thereunder;  and, 
having  accepted  the  fruits  of  the  contract, 
tbey  should  not  now  be  heard  to  say  that 
the  plaintiff  is  without  remedy  for  the  breach 
thereof  by  them.  The  cause  alleged  differs 
essentially  from  an  action  for  the  specific 
performance  of  said  contract,  which,  as  con- 
ceded by  plalntifTs  counsel,  would  not  He, 
for  the  reason  that  the  goods  to  be  delivered 
to  her  were  not  separated  from  the  stock 
owned  by  defendants,  and  could  not,  there- 
fore, be  Identified.  Nor  is  it  material  to  In- 
quire whether  there  has  been  such  a  part 
performance  of  the  agreement  as  to  remove 
It  from  the  operation  of  the  statute  of 
frauds;  In  other  words,  to  determine  wheth- 
er the  agreement  for  the  conveyance  of  the 
land  would,  under  the  facts  alleged,  be  en- 
forced at  the  salt  of  the  defendants.  It  is 
sufficient  that  they  purchased  the  plaintiff's 
property,  that  they  remain  in  possession 
thereof  under  their  contract,  and  refuse  to 
pay  the  consideration  agreed  therefor. 
Viewed  as  an  action  for  damage  on  account 
of  the  breach  of  a  contract  by  defendants, 
the  petition  certainly  states  a  cause  of  ac- 
tion, and  its  designation  by  the  district  court 
as  an  action  for  specific  performance  is 
without  significance. 

Regarding  defendants'  second  proposition, 
—viz.  that  the  contract  alleged  Is,  in  view  of 
the  evidence  adduced,  void,  under  the  pro- 
visions of  the  statute  of  frauds,— it  may  be 
said  that  they  are  shown  to  have  taken  pos- 
session under  the  contract  with  the  appar- 
ent Intention  of  performing  all  the  condi- 
tions thereby  imposed  upon  them. 

Among  other  facts  elicited  which  tend 
strongly  to  sustain  the  findings  of  the  dis- 
trict court  are  the  following  communica- 
tions, addressed  to  a  banker  at  Valparaiso, 
and  referring  to  the  creamery  in  question: 
•  "Wahoo,  Neb.,  Sept  24,  1889.  R.  K.  John- 
son, Valparaiso,  Neb.— Sir:  We  have  rented 
the  creamery  at  this  point,  and  bought  the 
one  at  your  place  of  Mr.  Stephens,  and  ex- 
pect to  ship  the  cream  here  for  the  present,  as 
the  Valparaiso  Creamery  is  not  In  a  condi- 
tion to  be  run.  Will  proljably  not  try  to 
operate  at  your  place  before  next  spring.  The 
farmers  will  naturally  want  to  know  who  we 
are,  and  whether  or  not  we  are  responsible. 
Will  you  kindly  take  the  trouble  to  look  us 
up,  so  we  may  refer  them  to  you.  •  ♦  • 
Yours,  truly,  Harding  Bros." 

"Wahoo,  Neb.,  Oct  4,  '89.  R.  K.  Johnson, 
Valparaiso— Sir:  We  Inclose  for  credit  at 
your  bank,  subject  to  check,  Omaha  draft  for 
$118.60,  and  sliall  check  this  out  in  payment 
of  the  little  cream  bought  during  the  last 
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few  days  of  Sept  that  we  had  charge  of 
creamery.     Yours,  truly,  Haniing  Bros." 

Defendants  also  drew  checks  against  thefa: 
account  with  the  bank  named,  upon  the  mar- 
gin of  which  was  printed  the  following  card: 
"Harding  Bros.,  Valparaiso  Creamery."  Ac- 
cording to  the  testimony  of  the  plalntlfTs 
husband,  who  conducted  the  transaction  In 
her  behalf,  the  defendants,  a  few  days  sub- 
sequent to  the  agreement  alleged,  sent  a 
representatlye,  Mr.  Garten,  to  Yalparaiao, 
with  Instructions  to  inyolce  the  property  be- 
longing to  the  creamery,  including  cans, 
chums,  engines,  etc.  On  the  completion  of 
the  inventory,  he  (Oarten)  demanded  the  keys 
of  the  creamery;  and,  being  informed  that 
the  locks  were  broken,  he  proceeded  to  nail 
up  the  doors. 

On  November  14,  1889,  defendants  ad- 
dressed plaintiff's  husband  as  follows,  refer- 
ring to  the  creamery  property: 

"J.  E.  Stephens,  Yalparaiso— Dear  Sir:  The 
following  items  are  necessary  to  the  perfect- 
ing of  your  title:  No.  8,  affidavit  to  show  that 
Joel  R.  Stephens  is  the  same  as  Joel  Stephens, 
in  No.  9;  No.  9,  affidavit  to  show  that  Charles 
L.  Pulver  is  the  same  person  as  Charles  Pul- 
ver,  in  No.  8;  No.  9,  quitclaim  deed  from 
Charles  Pulver,  either  to  us  or  his  grantee, 
J.  R.  Stephens;  No.  IS,  quitclaim  deed  from 
wife  of  Charles  It.  Pulver.  Yours,  truly, 
Harding  Bros." 

O^  December  12th  following,  Mr.  Stephens 
addressed  defendants  as  follows: 

"Harding  Bros.,  Wisner— Gentlemen:  After 
a  great  deal  of  trouble  and  vexation,  I  have 
been  able  to  obtain  all  the  additional  papers 
you  require  regarding  title  to  creamery  prop- 
erty. I  cannot  come  myself,  on  account  of 
other  business,  and  hereby  authorise  Mr.  J. 
B.  Saunders  to  settle  with  you  for  me;  and  I 
will  accept  as  final  any  settlement  that  be 
may  make.  Yours,  truly,  J.  R.  Stephens." 
—To  which  defendants  replied,  but  without 
date,  as  follows: 

"J.  R.  Stephens— Sir:  Mr.  Saunders  pre- 
sented your  letter  to-day.  Not  having  heard 
an3rthlng  from  you,  we  concluded  you  had 
dropped  the  matter  entirely,  and  we  have  ac- 
cordingly made  other  arrangements.  We 
cannot  use  your  property.  Yours,  truly, 
Harding  Bros." 

It  is  not,  as  intimated,  necessary  to  de- 
termine what  acts  of  part  performance  are 
essential  to  satisfy  the  requirements  of  the 
statute.  It  may,  for  the  purpose  of  this  dis- 
cussion, be  assumed  that  the  defendants  could 
not,  upon  the  facts  disclosed,  maintain  an 
action  for  the  specific  performance  of  the 
contract  But  of  what  avail  is  that  fact  to 
them  in  an  action  by  the  party  who  has  fully 
performed?  The  plalntlflF  could  do  no  more 
than  deliver  posseBslon  under  the  contract 
and  make  tender,  as  she  did,  of  conveyances 
which  would  pass  the  title  in  fee  simple,  sub- 
ject to  the  mortgage  lien.  Having  fully  per- 
formed on  her  part,  at  the  request  of  the 
defendant  ahe  is  entitled  to  recover  for  the 


breach  of  ttie  contract,  notwithstanding  its 
subsequent  repudiation  by  defendants. 

It  is  next  insisted  that  there  is  a  defect 
of  parties  defendant  Inasmuch  as  the  repre- 
sentatives of  George  W.  Harding,  a  member 
of  the  firm  of  Harding  Bros.,  who  died  since 
the  cause  of  action  accrued,  are  not  Joined 
as  defendants  herein.  There  Is,  however,  no 
force  In  that  objection,  for  the  reason  that 
it  was  not  raised  in  the  district  court  either 
by  answer  or  demurrer.  Where  the  defect 
of  parties  does  not  appear  upon  the  petition, 
objection  on  that  ground  must  be  raised  by 
answer;  otherwise,  it  will  be  deemed  to  have 
been  waived.  Code  Civ.  Proc.  !  96;  Maurer 
V.  MIday,  25  Neb.  575,  41  N.  W.  395. 

Finally,  it  is  contended  that  the  plaintUT  la 
not  able  to  convey  a  complete  and  perfect 
title  to  the  land  which  Is  the  subject  of  the 
contract,  for  the  reason  that  It  was.  prior 
to  the  date  of  said  contract,  sold  for  taxes, 
and  has  not  been  redeemed.  But  by  the 
decree  appealed  from,  credit  la  allowed  for 
the  amoiut  required  to  redeem  from  the  tax 
sale,  which  sufficiently  answers  the  objec- 
tion made.  Wat  Spec  Perf .  Cont  f  409.  The 
decree  la  right  and  Is  affirmed.     Affirmed. 


STUHT  V.  SWBESY. 

(Supreme  Court  of  Nebraska.     June  2,  1896.) 

Pleadino — MoTioK  TO  Stkiee — Causes  of  Actiox 

— Separate  Statement — Coktbacts— Coxsidek- 

ATioN— STATtrra  op  Fbadds— Part  FBRrosMAScs 

— Pabtt  Wall— Offers  to  UoMPBUMiaE. 

1.  A  motion  to  strike  oat  portions  of  a 
pleading  should  designate  with  particularity  the 
aTerments  which  it  attacks. 

2.  A  judgment  will  not  be  reversed  because' 
of  the  overruling  by  the  court  of  a  motion  to 
require  the  plamtiff  to  separately  state  hi» 
causes  of  action,  notwithstanding  the  fact  that 
the  petition  might  be  construed  aa  declarinr 
on  two  contracts,  when,  by  a  fair  construction, 
it  may  be  construed  as  declaring  on  one  only, 
with  the  other  pleaded  as  matter  of  inducement, 
and  where  the  court  on  the  trial,  instructed 
the  jury  as  to  the  issues  on  the  latter  theory. 

3.  A  past  consideration  is  sufficient  to  sup- 
port a  promise  when  the  consideration  was  per- 
formed in  pursuance  of  a  previous  request. 

4.  In  such  case,  the  previous  request,  the 
performance  of  the  consideration,  and  the  sub- 
sequent promise  constitute  a  single  contract; 
and,  where  it  would  otherwise  be  within  the 
statute  of  frauds,  the  performance  by  one  par- 
ty, although  preceding  the  promise,  may  be- 
sufficient  to  take  the  case  out  of  the  statute. 

5.  Accordingly,  where  one  of  two  adjoining 
proprietors  was  about  to  build  upon  his  land, 
and,  at  the  request  of  the  other,  constructed  a 
party  wall,  situated  half  on  the  land  of- each,  and 
the  other,  after  the  completion  of  the  wall, 
promised  to  pay  one-half  the  cost  thereof,  the 
case  is  not  within  the  statute  of  frauds,  and 
a  recoTcry  can  be  had  upon  the  promise  to  pay. 

6.  The  rule  excluding  evidence  of  offers  to- 
compromise  existing  disputes  does  not  exclude 
evidence  of  offers  to  compromise  a  dispute 
which  form  the  basis  or  constitute  a  part  of  a 
contract  actually  compromising  such  dispute, 
when  such  last  contract  is  sued  upon. 

(Syllabus  by  the  Court) 

Error  to   district  court   Douglaa   county; 
Hopewell,  Judge. 
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Action  by  William  F.  Sweesy  against  Er- 
nest Stuht  There  was  a  Judgment  tor 
platntlS,  and  defendant  brings  error.  Af- 
firmed. 

E.  J.  Cornish  and  W.  T.  Nelson,  for  plain- 
tiff in  error.  Kennedy,  Gilbert  &  Anderson, 
for  defendant  In  error. 

IRVINE,  O.  Sweesy  brought  an  action 
against  Stnht,  alleging  In  his  original  peti- 
tion that  Stuht  was  In  1888  the  owner  of 
the  north  one-third  of  lot  5  In  block  160 
in  the  city  of  Omaha,  and  that  Pauline  Chap- 
man was  the  owner  of  the  south  two-thirds 
of  that  lot;  that  there  was  executed  and 
delivered  by  said  persons  a  written  agree- 
ment, whereby  a  party  wall  was  to  be  main- 
tained on  the  dlTlsion  line  between  their 
Raid  lots.  A  copy  of  this  contract  was  at- 
tached to  the  petition.  It  Is  unue(iessary 
here  to  set  out  its  terms  beyond  the  facts 
that  it  provided  that  the  party  first  having 
occasion  to  build  should  construct  the  wall, 
which  should  be  of  strength  sufficient  to 
support  a  building  three  stories  or  more  in 
height,  and  that  the  other  party  should 
contribute  one-half  the  cost  of  the  same, 
payable  as  the  worlc  progressed,  on  esti- 
mates made  by  the  architect  or  superintend- 
ent of  the  building.  The  petition  further 
alleged  that  in  March,  1890,  Sweesy  became 
the  owner  of  the  Chapman  lot;  and  that  in 
the  year  1890  he  constructed  a  building 
thereon,  embracing  a  party  wall.  In  accord- 
ance with  the  contract  He  prayed  judg- 
ment for  one-half  the  cost  of  said  wall  up 
to  and  including  the  third  story,  to  wit, 
$0Ut).63.  A  general  demurrer  to  this  peti- 
tion was  sustained,  obviously  on  the  ground 
that  the  contract  did  not  run  with  the  land, 
and  that  Sweesy  could  therefore  not  avail 
biuiself  of  Its  benefits.  Thereupon  Sweesy 
Hied  an  amended  petition,  containing  ail  the 
averments  of  the  oiiginal,  but  alleging.  In 
addition  thereto,  that,  when  plaintiff  was 
about  to  erect  his  building,  he  and  the  de- 
fendant agreed  that  the  party  wall  should  be 
coustructed  on  the  division  line  between 
tbeir  respective  lots,  and  that,  after  the  com- 
pletion of  the  building,  the  defendant,  in 
consideration  of  the  construction  and  com- 
pletion of  said  wall,  promised  and  under- 
took to  pay  plaintiff  one-half  its  cost,  up  to 
and  Including  the  third  story.  A  motion 
waM  made  to  require  the  plaintiff  to  sepa- 
i-ately  state  his  cause  of  action,  and  also 
to  strilce  out  of  the  petition  all  averments 
vb-ith  relation  to  the  contract  between  the 
defendant  and  Pauline  Chapman.  This  mo- 
tion was  overruled,  whereupon  the  defend- 
ant answered,  admitting  the  ownership  of 
tlie  premises  as  alleged,  admitting  the  ex- 
istence of  the  Chapman  contract,  and  deny- 
ing all  other  allegations  of  the  petition.  A 
trial  was  had,  resulting  in  a  verdict  for  the 
plaintiff  for  the  amount  claimed.  The  de- 
fendant brings  the  case  here  for  review 
by  proceedings  in  error. 


The  petition  In  error  contains  51  assign- 
ments of  error.  Many  of  them  present  the 
same  questions  of  law;  and  the  case  caa 
best  be  disposed  of  by  a  consideration  of  tta* 
general  legal  questions  to  which  the  assign- 
ments relate,  without  separate  reference  to 
each  of  the  assignments. 

The  defendant  contends  that  the  court 
erred  in  overruling  the  motion  to  require  the 
plaintiff  to  separately  state  his  cause  of 
action,  and  to  strike  out  of  the  petition  that 
portion  rdatlng  to  the  contract  between 
Stnht  and  Pauline  Chapman.  The  theory  of 
this  motion  was  that  the  plaintiff.  In  a  sin- 
gle count,  declared  upon  the  Chapman  con- 
tract, and  also  upon  a  subsequent  parol  con- 
tract; that  the  sustaining  of  the  demurrer 
to  the  original  petition  took  out  of  the  case 
all  consideration  of  the  Chapman  contract 
We  construed  the  amended  petition,  howev- 
er, as  declaring  only  upon  the  subsequent 
parol  contract  between  the  parties  to  this 
action,  and  as  pleading  the  Chapman  con- 
tract as  matter  of  Inducement  It  is  very 
probable  that  the  district  court  should,  on  a 
proi>er  motion,  have  stricken  out  some  of  the 
averments.  But  the  motion  did  not  specify 
any  particular  portions  which  should  be 
stricken  out,  but  left  the  court  to  surmise 
or  determine  what  portions  the  pleader 
meant  as  referring  to  the  Chapman  contract 
For  this  reason,  if  for  no  other,  there  was  no 
error  in  overruUng  the  motion.  A  motion  to 
strike  should  designate  with  particularity 
the  averments  which  are  deemed  surplus- 
age. Moreover,  there  was  no  prejudice  to 
the  defendant  in  the  court's  action,  because 
the  instructions  Informed  the  Jury  with  ad- 
mirable clearness  tliat  the  action  was  based 
on  the  parol  contract,  and  not  on  the  written 
contract  with  Pauline  Chapman. 

The  next  question  presented  Is  whether 
the  parol  contract  was  valid.  The  evidence 
tends  to  show  that  Sweesy  caused  plans  to 
be  drawn  for  the  building  which  he  was 
about  to  construct,  which  plans  contemplat- 
ed a  wall  entirely  upon  his  own  land,  he 
being  then  ignorant  of  the  existence  of  the 
Chapman  contract  Mr.  Stuht,  In  company 
with  the  plaintiff,  visited  the  architect's  of- 
fice, and  examined  these  plans;  whereupon 
Stuht  suggested  that,  as  he  contemplated 
building  on  his  lot  the  following  year,  the 
plaintiff  should  construct  his  north  wall  half 
upon  each  lot,  making  thereof  a  party  wall, 
and  that  he  should  construct  It  with  arches 
at  the  ends  of  the  hallways,  and  with  the 
elevator  near  the  north  end  of  the  building, 
instead  of  at  the  south,  where  It  had  been 
planned,  so  that,  when  Stuht  should  build, 
the  two  buildings  might  be  connected,  and 
one  elevator  used  for  both.  There  is  also 
evidence  tending  to  show  that  the  plaintiff, 
at  Sweesy's  request.  Increased  the  capacity 
of  the  heating  apparatus,  in  order  that  It 
might  be  available  for  Stuht's  building  when 
constructed.  The  plans  were  changed  ac- 
cordingly, and  the  party  wall  constructed; 
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Stuht,  from  time  to  time,  seeing  the  work, 
and  knowing  that  It  was  being  done  Record- 
ing to  his  suggestion.  After  Its  completion, 
Mr.  Sweesy  procured  his  attorney  to  draw  a 
party-wall  contract  This  was  done,  but 
Stubt  refused  to  sign  it,  saying  that  there 
was  already  in  existence  a  contract  with 
Pauline  Chapman,  and  that  he  would  pay 
for  the  wall  in  accordance  with  the  terms 
of  the  Cbapman  contract,  which  facts  ren- 
dered the  pleading  of  that  contract  proper, 
by  way  of  inducement,  and  rendered  evi- 
dence thereof  relevant  Sweesy  thereupon 
caused  the  architects  to  make  an  estimate 
of  the  cost  of  one-half  of  the  wall  up  to  and 
Including  the  third  story,  in  accordance  with 
the  terms  of  the  Chapman  contract  The 
correctness  of  this  estimate  is  tn  no  wise 
Impeached.  Most  of  the  foregoing  evidence 
is  contradicted;  but,  as  the  verdict  was  foi 
the  plaintiff,  we  must  accept  the  foregoing 
facts  as  established,  in  ascertaining  the  suf- 
ficiency of  the  evidence. 

Whether  the  court  was  right  in  holding 
that  the  Chapman  contract  did  not  run  with 
the  land  is  a  question  which  does  not  con- 
cern us,  and  which  we  do  not  decide.  The 
plaintiff,  by  his  amended  petition,  rests  his 
case  on  the  subsequent  parol  contract;  and 
it  must  stand  or  fall  on  this  contract  When 
we  look  to  the  evidence,  we  find  that  what 
it  tends  to  show  is  a  request  by  Stuht,  be- 
fore the  building  was  constructed,  to  con- 
struct the  party  wall,— indeed,  an  agreement 
between  the  parties  that  It  should  t>e  con- 
structed, but  so  indefinite  in  its  terms  that 
whether  it  could  be  enforced  is  doubtful; 
the  construction  of  the  wall  in  accordance 
with  that  request  or  agreement;  and  a  sub- 
sequent specific  promise  by  Stuht  to  Sweesy 
to  pay  therefor.  It  is  said  that  the  consid- 
eration for  this  promise  was  past,  and  that 
the  promise  was  therefore  nudum  pactum. 
The  law  was,  however,  as  early  as  the  time 
of  Queen  Elizabeth,  settled  contrary  to  this 
view.  Hunt  v.  Bate,  3  Dyer,  272,  is  report- 
ed to  the  following  effect:  The  servant  of 
a  man  was  arrested  and  imprisoued  for  tres- 
pass. He  was  let  to  mainprise  by  the  man- 
ucaption of  two  citizens,  in  consideration 
that  the  business  of  the  master  should  not 
go  undone.  Afterwards  the  master  promis- 
ed to  save  the  mainpernors  harmless  for  all 
damages  which  should  be  adjudged.  They 
were  afterwards  compelled  to  pay,  and 
brought  assumpsit  On  motion  in  arrest  of 
Judgment,  it  was  held  that  the  action  did 
not  lie,  for  want  of  consideration  for  the 
promise,  because  the  master  had  not  re 
quested  the  plaintiffs  to  become  sureties  for 
the  servant  But  in  another  like  action, 
brought  upon  a  promise  of  £20  made  to 
the  plaintiff  by  the  defendant,  in  consid- 
eration that  the  plaintiff,  at  the  special  in- 
stance of  the  defendant,  had  taken  to  wife 
a  cousin  of  the  defendant,  that  was  good 
cause,  although  the  marriage  was  executed 
before  the  undertaking  and  promise,  because 


the  marriage  ensued  at  the  request  of  tbe 
defendant  The  leading  case  of  LAmpIeig-h 
V.  Brathwait  Hob.  106,  is  to  the  same  effect 
the  court  quaintly  saying:  "It  was  agreed 
that  a  mere  voluntary  courtesy  will  not  have 
a  consideration  to  uphold  an  assumpsit  'Buu 
If  that  courtesy  were  moved  by  a  suit  or  re- 
quest of  the  party  that  gives  the  assumpsit 
it  will  bind  for  the  promise,  tboogb  It  fol- 
lows; yet  It  is  not  naked,  but  coupled  Itself 
with  the  suit  before,  and  the  merits  of  the 
party  procured  by  that  suit  which  la  the 
difference."  The  same  distinction  is  recog- 
nized in  the  more  recent  case  of  ESaatwood 
V.  Kenyon,  11  Adol.  &  E.  438;  and  in  this 
country  by  Chief  Justice  Sliaw,  In  Dearborn 
V.  Bowman,  3  Mete.  (Mass.)  155.  See,  also. 
Townsend  v.  Hunt,  Cro.  Car.  408.  These  au- 
thorities, while,  mostly  ancient  are  still  rec- 
ognized as  stating  the  law,  and  they  cer- 
tainly commend  themselves  to  one's  sense  of 
Justice. 

It  is  next  contended  that  the  promise  was 
within  the  statute  of  frauds,  and  void,  be- 
cause not  in  writing.  Whether  a  promise 
in  snch  a  case  is  within  the  statute  of 
frauds  we  need  not  inquire.  See,  however, 
Stephens  v.  Harding,  48  Neb.  — .  67  N.  W. 
746,  on  this  point  If  it  were,  it  would  be 
in  this  case  taken  out  by  part  performance. 
The  plaintiff  had  changed  the  plans  of  bis 
building,  and  had  built  his  north  wall  part- 
ly on  defendant's  lot;  it  is  true,  not  relying 
on  the  specific  promise  made  subsequent 
thereto,  but  undoubtedly  in  reliance  upon 
the  previous  request  or  agreement  The 
philosophy  of  the  cases  referred  to  on  the 
preceding  question  must  be  that  where  there 
has  been  a  request  on  one  side,  a  perform- 
ance In  pursuance  thereof  on  the  other,  and 
a  subsequent  promise  to  pay  therefor,  the 
three  acts  link  together  and  constitute  a 
single  transaction,  the  contract  relating  back 
to  the  original  request  So  that  the  per- 
formance by  Sweesy,  while  it  preceded  the 
specific  promise,  followed  and  was  induced 
by  the  request;  and  the  whole  matter  stands 
as  if  a  distinct  parol  agreement  bad  been 
made  before  the  wall  was  built,  in  accord- 
ance with  the  term  of  the  promise  made 
thereafter. 

Some  of  the  assignments  of  error  relate  to 
the  admission  of  evidence  as  to  the  con- 
duct of  the  parties  prior  to  the  promise. 
The  views  of  the  court  as  already  expressed, 
we  think,  show  the  relevancy  of  that  evi- 
dence, so  as  to  render  a  particular  discussion 
here  unnecessary. 

Another  assignment  Is  that  the  conrt  erred 
in  permitting  Mr.  Keimedy,  plaintiff's  attor- 
ney, to  give  evidence  of  an  offer  made  by 
Stuht  in  the  way  of  compromise.  This  tes- 
timony related  to  a  conversation  between 
Kennedy  and  Stuht  at  the  time  Sweesy  en- 
deavored to  procure  the  written  agreement 
It  was  a  part  of  the  negotiations  which  led 
to  the  promise  sued  upon.  It  was  not  an 
offer  to  compromise  the  now-existing  cause- 


Digitized  by  VjOOQIC 


Neb.) 


ITAMES  V.  NAMES. 


751 


of  action,  but  merely  went,  In  connection 
with  other  conTersation,  as  a  part  of  the 
transactions  leading  to  the  consummation  of 
the  contract  sued  on. 

We  think  we  have  covered  the  questions 
raised  by  all  the  assignments  of  error,  al- 
though they  have  not  been  noticed  In  de- 
tail. The  rulings  of  the  court  npon  the  evi- 
dence, and  the  instructions,  were  In  precise 
accordance  with  the  views  we  have  an- 
nounced.    Judgment  affirmed. 


NAMES  et  aL  v.  NAMES  et  aL 

(Snpreme  Court  of  NebrasiEa.     June  2.  1896.) 

Absolittb  Drbd— Uruvekt  as  Sbcdritt— Actiox 
FoK  Rbcoxvktancs— Limitation!) — Tenants  ik 

CUMMUS — IilABILlTlBt)  INTEK  Se — TkANSORIFT  Of 
JUDOMBST. 

1.  A  deed  of  real  estate,  absolute  in  its 
terms,  executed  and  intended  as  a  security  for 
a  debt  or  loan,  will  be  construed  aa  a  mort- 
gage merely,  aa  lietween  the  parties,  and  all 
Others,  except  good-faith  purchasers  for  value 
without  notice. 

2.  Held,  that  the  deed  from  L.  W.  N.  and 
wife  to  D.  F.  N.  was  not  intended  as  an  abso- 
lute transfer  of  the  premises  therein  described. 

3.  Held,  that  this  is  not  an  action  for  relief 
DC  the  ground  of  fraud,  but  one  to  compel  a 
reconveyance  of  the  property,  the  debt  bavinK 
been  extinguished  which  the  deed  was  given 
to  secure. 

4.  Such  an  action  is  not  barred  until  the  ex- 
piration of  10  years  after  the  right  of  action  ac- 
crned. 

5.  A  tenant  in  common,  who  alone  occu- 
pies the  common  property,  and  holds  possession 
adversely  as  sole  owner,  or  where  he  excludes 
his  co-tenant  from  the  enjoyment  of  the  prem- 
ises, is  liable  to  his  co-tenant  for  the  rents  and 
profits. 

6.  A  transcript  of  a  judgment  of  another 
state,  to  be  admissible  in  evidence,  must  he  duly 
authenticated  in  the  mode  prescribed  by  section 
414  of  the  Code  of  Civil  Procedure. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Dixon  county; 
Norris,  Judge. 

Action  by  Sarah  Names  and  another 
a^nlnst  L.  W.  Names  and  another  to  quiet 
title,  for  partition,  and  other  relief.  From 
the  decree  rendered,  defendant  Names  ap- 
peals.   Affirmed. 

"W.  E.  Gantt,  for  appellant.  Wigton  & 
W'bittaam  and  B.  W.  Wood,  for  appellees. 

NOBVAL,  J.  The  amended  petition  al- 
leges, in  effect:  That  plaintiff  Sarah  Names 
and  the  defendant  L.  W.  Names  on  the  9th 
day  of  February,  1878,  were  husband  and 
wife,  and  each  owned  an  undivided  one-half 
of  the  N.  %  of  section  7,  township  28,  range 
4  E.,  in  Dixon  county.  That  Sarah  has  been 
ever  since  said  date,  and  is  now,  the  owner 
of  an  undivided  one-half  of  the  N.  W.  % 
of  said  section.  That  on  the  20th  day  of 
AprU,  1886,  she  sold  »nd  conveyed  the  un- 
divided one-half  of  the  N.  E.  \i  of  said  sec- 
tion to  her  co-plaintiff,  Sonneokson  Sparks, 
■who  is  now,  and  ever  since  has  been,  the 
owner  thereof.     That  on  June  7,  1882,  the 


said  Sarah  Names  and  L.  W.  Names  ex- 
ecuted and  delivered  a  deed  covering  the 
said  N.  W.  %  to  one  Dewitt  P.  Names,  a 
brother  of  L.  W.  Names.  That,  in  order  to- 
obtain  the  signature  of  Sarah  Names  to  said- 
deed,  said  Lk  W.  Names  represented  to  uer 
that  said  deed  was  but  a  mortgage  to  secure 
a  sum  of  money  then  owing  by  him  to  hi» 
said  brother,  Dewitt  F.  Names;  that  L.  W. 
Names  would  pay  said  indebtedness,  and  re- 
deem said  land  from  said  mortgage,  and 
cause  a  reconveyance  thereof  to  be  made  to 
the  grantors.  That  said  conveyance  was 
executed  and  delivered  for  no  other  pur- 
pose whatever,  and  without  any  considera- 
tion to  said  Sarah,  but  that  the  same  was 
executed  by  her  for  the  sole  accommodation 
of  her  husband,  believing  and  relying  upon 
his  said  representation  that  said  deed  was 
but  a  mortgage  given  for  the  sole  purpose- 
of  securing  said  indebtedness.  That  on. 
January  7,  1890,  said  Dewitt  P.  Names  con- 
veyed said  N.  W.  %  to  the  defendant  Charles 
E.  Names,  a  brother  of  L.  W.  Names.  That 
on  Septeml>er  14,  1890,  said  Charles  E.  Names 
and  wife  deeded  the  same  to  Catherine  Wal- 
rod,  a  Bister  of  the  defendants,  and  she  and< 
her  husband  on  February  24,  1801,  convey- 
ed the  same  to  L.  W.  Names,  who  now  holds 
the  title  to  said  N.  W.  %,  subject  to  the 
rights  and  equities  of  Sarah  Names,  and  sub- 
ject to  a  certain  mortgage  executed  by  L. 
W.  Names,  and  to  two  mortgages  executed  at 
his  request  by  said  Dewitt  P.  Names.  That 
L.  W.  Names,  as  tenant  of  Sarah  Names, 
has  used  and  occupied  her  interest  in  said 
premises  ever  since  February  9,  1«78,  and< 
has  received  the  rents  and  proflts  thereof. 
That  the  rental  value  of  such  interest  1» 
the  sum  of  $160  per  annum,  no  part  of  which 
has  been  paid.  The  said  L.  W.  Names, 
as  tenant  of  plaintiff  Sonneckson  Sparks, 
has  used  and  occupied  his  undivided  one- 
half  interest  in  the  said  N.  E.  %  from 
April  20,  1886,  until  January  7,  1891,  and 
received  the  rents  and  profits  thereof.  That 
the  rental  value  of  said  Interest  in  said 
premises  is  $80  per  year,  no  part  of  which 
has  been  paid.  The  prayer  is  that  L.  W. 
Names  be  required  to  execute  and  deliver 
a  deed  to  Sarah  Names  of  the  undivided  one- 
half  of  the  said  N.  W.  %,  and,  If  he  fails 
so  to  do  within  a  reasonable  time,  that 
the  decree  rendered  by  the  court  be  made  to- 
operate  as  such  conveyance;  that  the  incum- 
brances on  said  quarter  section  be  decreed 
to  be  ratisfied  first  out  of  L.  W.  Names'  un- 
divided one-half  interest;  that  Sarah  Names'' 
title  be  quieted  in  her,  and  that  a  partition 
of  said  N.  W.  14  be  made  according  to  the 
respective  rights  of  the  parties  interested 
therein;  and  that  Sarah  Names  have  Judg- 
ment against  L.  W.  Names  for  the  sum  of 
$2,400.  The  plaintiff  Sparks  prays  for  » 
partition  of  the  said  N.  E.  %,  and  for  Judg- 
ment against  L.  W.  Names  for  the  sum  of 
$320.  The  defendant  Charles  E.  Names,  in 
his  answer,  admits  that  Sarah  and  L.  W, 
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Names  were  husband  and  wife,  and  were 
owners  each  of  an  undivided  one-half  Inter- 
est In  the  N.  %  of  said  section  7,  and  that  the 
deed  to  Dewltt  F.  Names  and  the  mortgages 
described  in  the  amended  petition  were  ex- 
ecuted and  delivered  as  alleged.  All  other 
averments  of  the  petition  are  denied.  The 
defendant,  further  answering,  alleges  that 
the  causes  of  action  set  out  in  the  amended 
petition  did  not  accrue  within  four  years  next 
preceding  the  commencement  of  the  action, 
that  the  answering  defendant  is  the  owner  of 
an  undivided  one-half  interest  in  the  said  N. 
E!.%of  section  7,  and  that  the  plaintiff  Sparks 
is  the  owner  of  the  other  undivided  one-half 
Interest  In  said  premises.  Defendant  prays 
Judgment  confirming  the  shares  of  the  par- 
ties as  above  set  forth,  and  for  a  partition 
of  said  real  estate  according  to  the  said 
rights  of  the  parties  Interested  therein.  The 
answer  of  L.  W.  Names  contains  the  same 
admissions  and  denials  of  the  allegations  of 
the  amended  petition  as  stated  in  the  an- 
swer of  his  co-defendant,  and  avers  that  the 
deed  to  Dewltt  F.  Names  was  Intended  to 
convey  a  fee-simple  title  to  the  grantee  there- 
in, that  Sarah  Namell  signed  the  same  with 
full  knowledge  that  she  was  thereby  convey- 
ing all  her  title  and  Interest  in  and  to  the 
lands  therein  described,  and  that  she  re- 
ceived one-half  of  the  consideration  paid  by 
said  Dewltt  for  said  land,  to  wit,  the  sum 
of  $500.  The  defendant,  for  further  an- 
swer, pleads  the  statute  of  limitations,  and, 
by  way  of  cross  petition,  for  first  and  second 
causes  of  action  sets  up  the  recovery  ol 
two  Judgments  by  him  against  Sarah  Names, 
which  it  is  alleged  are  unpaid,— one  In  the 
supreme  court  of  the  state  of  Iowa,  on  De- 
cember 8,  1885,  In  the  sum  of  $225,  and  the 
other  In  the  district  court  of  Webster  county, 
Iowa,  on  or  about  September  4,  1886,  for  the 
flum  of  9357.95.  The  defendant  also  alleges 
that  since  the  recovery  of  said  Judgments 
flald  Sarah  Names  has  been  a  nonresident  of 
the  state  of  Iowa,  and  pleads  the  statute  of 
limitations  of  that  state.  For  another  cause 
of  action  it  Is  alleged  that  Sarah  and  L. 
W.  Names  In  1877  purchased,  and  became 
the  owners  In  common  of,  the  N.  E.  14  of  said 
section  7,  and  that  said  defendant  has  paid 
all  the  taxes  subsequently  levied  and  assess- 
ed on  said  quarter  section,  until  the  year 
1883,  aggregating  the  sum  of  ?150.22;  that 
one-half  of  said  sum,  with  Interest  from  the 
several  dates  of  payment.  Is  due  and  pay- 
able from  the  said  Sarah  Names;  and  that, 
durlpg  all  the  time  between  the  dates  of  the 
payments  of  said  taxes,  she  was  a  nonresi- 
dent of  this  state,  and  absent  therefrom. 
There  are  other  averments  In  the  answer, 
which  need  not  be  referred  to,  as  they  are 
not  necessary  to  a  consideration  of  the  ques- 
tions now  Involved  The  replies  of  the  plain- 
tiffs deny  each  allegation  contained  in  the 
answers,  and  set  up  the  statute  of  limita- 
tions against  the  causes  of  action  pleaded  by 
li.  W.  Namea. 


Upon  the  trial  of  the  Issues  presented  by  tbp 
pleadings,  the  court  found  that  the  plaintiff 
Sparks  and  the  defendant  Charles  E.  Names 
were  the  owners,  each,  of  an  undivided  one- 
half  Interest  In  the  said  N.  B.  %  of  sectloD 
7,  and  that  they  were  entitled  to  a  parti- 
tion of  said  real  estate.  The  court  fni^ 
ther  found.  In  substance,  that  the  deed  ex- 
ecuted and  delivered  to  Dewltt  F.  Names  to 
said  real  estate  was  intended  as  a  mortga.se; 
that  whatever  right,  title,  and  Interest  he  had 
In  said  tract  have  been  redeemed,  and  the 
premises  reconveyed  to  L.  W.  Names,  who 
now  holds  the  legal  title  to  the  entire 
N.  \y.  %,  the  undivided  one-half  thereof 
being  in  trust  for  Sarah  Names;  that  the  mort- 
gages on  said  real  estate  described  in  the 
amended  petition  were  placed  thereon  by  L. 
W.  Names,  or  for  his  benefit,  and  that  the 
same  are  to  be  satisfied  first  out  of  bis  undi- 
vided Interest  In  said  premises,  before  subject- 
ing her  interest  to  the  payment  of  the  same; 
that  Sarah  and  L.  W.  Names  were  the  o-wnerg 
In  fee,  each,  of  an  undivided  one-half  of  said 
land,  and  that  partition  thereof  should  be 
made.  The  court  further  found  to  be  doe 
Sarah  Names  from  L.  W.  Names  the  sum  of 
$750,  for  rents  and  profits;  that  there  was 
nothing  due  the  latter  on  the  Judgment  plead- 
ed as  his  first  cause  of  action  in  the  cross  peti- 
tion; that  there  Is  due  from  Sarah  Names  ta 
L.  W.  Names,  on  his  second  cause  of  action, 
the  Judgment  recovered  In  the  district  court 
of  Webster  county,  Iowa,  the  sum  of  $526.88; 
tliat  there  is  due  him  for  taxes  paid  $56.52; 
and  that  there  is  a  balance  due  plaintiff  Sarah 
Names  from  the  defendant  L.  W.  Names  of 
the  sum  of  $166.60.  From  the  decree  rendered 
upon  said  findings,  the  defendant  Lu  W. 
Names  appeals. 

It  Is  conceded  by  the  respective  parties  that 
the  decree,  in  so  far  as  it  partitions  the 
N.  E.  ^  of  said  section  7.  is  ri£^t  The 
only  controversy  In  this  court  Is  between 
Sarah  and  L.  W.  Names.  It  is  undisputed 
that  while  they  were  husband  and  wife,  and 
the  owners,  each,  of  an  undivided  one-half  of 
Ihe  N.  W.  Vi  of  said  section  7,  they  executed 
a  deed  of  said  real  estate  to  Dewltt  F. 
Names;  that  subsequently,  through  mesne 
conveyances,  as  alleged  In  the  petition,  L.  W. 
Names  obtained  title  to  the  whole  quarter  sec- 
tion, and  so  held  the  same  when  this  action 
was  Instituted.  The  main  dispute  arises  over 
the  deed  to  Dewltt  F.  Names,  the  deft'ndant 
claiming  that  It  was  executed  and  Intended 
by  the  parties  as  an  absolute  conveyance  of 
the  land  to  the  grantee  therein  mentioned, 
while  Mrs.  Names  insists  that  the  deed,  al- 
though absolute  in  form,  was  given  to  secure 
her  husband's  debt,  and  therefore  Is,  in  effect, 
a  mortgage  merely.  It  is  the  settled  law  of 
this  state  that  a  deed  absolute  in  its  terms, 
when  given  to  secure  a  debt,  as  lietween  the 
parties  thereto,  and  all  others  except  good- 
faith  purchasers  for  value  without  notice,  will 
be  construed  by  the  courts  to  be  a  mortjrase 
only.    Wilson  v.  Richards,  1  Neb.  342;  Mc- 
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Hugh  T.  Smiley,  17  Neb.  626,  24  N,  W.  277; 
Elseman  v.  Gallasber,  24  Neb.  T»,  «7  N.  W. 
941;  Tower  t.  Fete,  26  Neb.  706,  42  N.  W. 
SS4;  Kemp  v.  SmaU,  32  Neb.  318,  49  N.  W. 
169.    U  W.  Namea,  baying  been  one  of  tbe 
Srantors  In  the  deed  to  Dewitt  F.  Names,  Is 
not  a  bona  fide  purchaser  of  tbe  premises,  and 
Mrs.  Names  Is  not  precluded  from  showing 
tbe  character  and  purpose  oif  the  conTeyance. 
She  ia,  bowerer,  required  to  establish  by  clear 
and  convincing  evidence  that  such  deed  was 
Intended  as  secnrity  for  a  debt  or  loan,  and 
that  the  same  has  been  satUAed,  In  order  to 
obtain  a  reconveyance  of  the  premises.    It  la 
urged  that  the  finding  of  the  district  court 
that  the  conveyance  In  question  was  a  mort- 
gage  Is   nnaupported   by    the   evidence,   or, 
rather,  is  contrary  to  the  weight  thereof.    It 
Is  not,  and  cannot  be,  successfully  contended 
lliat  there  Is  no  testimony  to  sustain  the  find- 
ing chat  the  deed  was  Intended  to  operate  aa 
a  mortgage.   Mrs.  Names  testified  positively 
that  the  deed  was  executed  to  secnre  a  loan 
of  money  obtained  by  L.  W.  Names  from  his 
brother  Dewitt,  that  she  received  no  consider- 
atloD  for  the  conveyance,  and  that  there  was 
no  abBolute  sale  of  tbe  land.    Neither  of  the 
other  parties  to  the  Instmment  was  called  as 
a  witness  to  contradict  ber  testimony.    Mrs. 
Names  is  ftilly  corroborated  by  the  witness 
Miss  Acres,  who  testified  to  admissions  made 
to  her  by  Jm  W.  Names  to  tbe  effect  that  the 
deed  was  executed  in  anticipation  of  divorce 
proceedings  against  Mis.  Names,  which  he 
afterwards  brought:  that  the  sale  to  Dewitt 
was  a  sham;  and  that  L.  W.  Names  owned  the 
land.    It  was  further  shown  that,  after  the 
deed  to  Dewitt  was  executed,  he  gave  a  power 
of  attorney  to  Ik  W.  Names,  authorizing  him 
to  mortgage,  sell,  and  handle  tbe  land  in  dis- 
pute as  he  saw  proper,  and  that  the  latter 
continued  to  care  for  and  rent  tbe  premises. 
The  defendant  called  several  witnesses— not 
parties  to  the  conveyance,  however— who  tes- 
tified   substantially   that  they   were   present 
when  the  deed  in  question  was  delivered,  and 
that   Dewitt  F.   Names  paid  $1,000  for  the 
quarter  section,— ^500  to  each  of  the  grantors. 
There  was  introduced  other  evidence  tending 
to  show  that  an  absolute  sale  of  the  land  was 
made   to  Dewitt    It  shoold   be   stated   that 
Mrs.  Names,  In  her  testimony,  denies  receiv- 
ing $500,  or  any  other  sum,  on  account  of  her 
silking  the  deed.    It  will  be  observed  that  the 
record  discloses  a  marked  confiict  in  the  evi- 
dence,—tliat  given  on  tlie  one  side  being  suf- 
ficient to  uphold  the  deed  as  an  absolute  con- 
veyance according  to  its  terms,  and  that  on 
behalf  of  the  plaintiff  tending  to  prove  or  estab- 
lish tbat  the  instmment  was  executed  by  Mrs. 
Names  as  a  mortgage  merely.    The  court  be- 
low  must  liave  believed  the  plaintiffa'   wit- 
nesses, and  we  cannot  say  it  should  not  have 
done  so,  although  tbe  greater  number  of  per- 
sons testified  for  the  defense  on  this  branch 
of  tlie  case.    It  ia  not  for  us  to  weigh  the  testi- 
mony, fartber  tban  to  ascertain  that  the  find- 
v.67N.W.no.6 — 48 


Ing  comidained  of  is  supported  by  tlie  proof  a, 
and  we  are  convinced  that  It  is.  It  is  not  so 
clearly  and  manifestly  wrMig  aa  to  make  it 
the  duty  of  this  court  to  disturb  it. 

It  is  urged  ttiat  this  is  an  action  tar  relief 
on  the  ground  of  fraud,  and  waa  therefore 
barred  in  four  years  after  the  diacorery  of 
tbe  facts  constltittlng  the  fraud.  We  think 
counsel  mistakes  the  purport  of  the  suit  It 
is  not  to  obtain  relief  <n  ttie  ground  suggest- 
ed, but  tatho:  one  to  hare  the  true  character 
of  tbe  deed  to  Dewitt  F.  Names  established, 
and  to  compel  a  reconveyance  to  Sarah  Names 
of  her  Interest  in  the  pncniaea,  tlie  mortgage 
debt  having  been  extlngnltdied.  The  statute 
of  limitations  does  not  ma  against  such  an 
action  until  the  expiration  of  10  years  after 
tbe  cause  of  action  accru«,  and  this  suit 
was  instituted  wltbln  that  period.  WUaon 
V.  Richards.  1  N«h.  342;  McKesson  v.  Haw- 
ley,  22  Neb.  aee,  35  N.  W.  8?S;  Baldwin  v. 
Bart,  43  Neb.  245,  81  N.  W.  GOl.  It  is  true, 
it  was  alleged  and  proven  on  tbe  part  of  tbe 
plaintiff  that  L.  W.  Names  represented  to 
Ills  wife  that  tbe  deed  waa  a  mortgage,  and 
that,  relying  thereon,  stie  was  induced  to 
sign  the  sam&  The  purpose  of  this  was  to 
estop  L.  W.  Names  from  <daiming  that  tbe 
instrument  was  in  fact,  as  it  was  in  form,  an 
absolute  conveyance.  ReUef  is  not  predicat- 
ed upon  the  mlarepresentationa  of  the  defend- 
ant, bat  rather  upon  the  fact  tiiat  the  deed 
was  intended  and  treated  as  a  mortgage,  and 
that  It.  W.  Names  wrongfully  took  a  convey- 
ance of  tbe  title  to  himself  alone.  Ignoring 
tbe  interests  of  bis  wife  In  the  premises. 

Another  point  urged  is  that  L.  W.  Names 
was  entitled  to  a  lien  upon  tbe  land  for  the 
sum  of  $S0O,  wlilcb,  It  ia  claimed,  was  re- 
ceived by  bis  wife  when  the  deed  to  Dewitt 
was  given.  There  are  two  valid  answers  to 
this  contention.  First,  no  lien  is  claimed 
therefor  in  the  answer.  In  the  next  place, 
there  was  sufficient  evidence  to  show  that 
Sarah  Names  did  not  receive  the  $300,  or  any 
other  sum,  as  a  consideration  for  making  the 
deed.  If  she  did  not,  then  it  is  plain  no  re- 
covery can  be  had  against  her  for  the  same. 

Complaint  is  made  of  that  part  of  the  find- 
ing which  charges  L.  W.  Names  with  the 
rents  and  profits  of  Sarah  Names'  interest 
in  tbe  premises.  While  there  Is  a  confiict  in 
the  authorities  upon  the  proposition  whether 
a  co-tenant  in  the  exclusive  possession  of  tbe 
common  property  is  liable  to  account  for  the 
value  of  such  occupation,  in  the  absence  of 
an  agreement  to  pay  rents,  where  there  has 
been  no  denial  of  the  right  of  his  co-owner  to 
enter  and  enjoy  with  him,  the  weight  of  tbe 
adjudications  in  this  country  snstaloB  the  rule 
that  when  a  tenant  in  common  excludes  bis 
co-tenant  from  the  enjoyment  of  the  common 
property,  or  where  he  takes  possession  of  the 
whole,  and  holds  the  same  adversely,  as  owner, 
he  is  liable  for  the  rents.  Valentine  v.  Healey, 
86  Hun,  2S9,  33  N.  Y.  Supp.  246;  Holmes  v. 
Best  (Vt)  5  Atl.  385;  Almy  v.  Daniels  (B.  I.) 
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4  AtL  753;  Scuitlbi  y.  Allison  (Kan.  Snp.)  4 
Pac.  618;  mnter  ▼.  Durham  (Or.)  11  Pac. 
231;  Edsall  ▼.  Merrill,  37  N.  J.  Eq.  114;  Gage 
▼.  Gage  (N.  H.)  29  Aa  543;  Wood  t.  Griffin, 
46  N.  H.  230;  Zapp  T.  Miller  (N.  Y.  App.)  15 
N.  B.  889:  11  Am.  &  Eng.  Enc.  Iiaw,  1099, 
and  cases  there  cited.  It  is  ondlspnted  that 
li.  W.  Names  has  held  possession  of  the  en- 
tire qoarter  section,  nnder  a  claim  of  ex- 
clusive right  He  insisted  that  he  was  the 
sole  owner  of  the  premises,  and  alone  had 
the  right  to  the  rents  and  profits  derived 
therefrom.  Mrs.  Names  was,  we  think,  en- 
titled to  recover  her  share  of  the  value  of 
the  use  or  rental  of  the  property  for  four 
years  prior  to  the  commencement  of  the  ac- 
tion, without  interest,  as  no  demand  was 
made.  No  rents  prior  to  said  period  are  re- 
coverable, since  the  statute  of  limitations  had 
run  against  them.  The  amount  allowed  by 
the  court,  5750,  was  too  large.  The  rental 
value  of  the  entire  quarter  section  did  not 
exceed  $320  per  year,  which  for  four  years 
aggregates  the  sum  of  ^,280.  One-half  of 
this  amount,  or  $640,  would  belong  to  each 
co-tenant  The  decree,  as  to  the  amount  of 
rents  for  which  the  defendant  is  accountable. 
Is  excessive  to  the  extent  of  $110. 

Another  proposition  advanced  is  that  the 
court  erred  in  rejecting  a  portion  of  the  claim 
of  Ii.  W.  Names  for  taxes.  A  perusal  of  the 
evidence  convinces  us  that  he  was  allowed 
fully  one-half  of  the  amount  of  money  paid 
out  by  him  as  taxes  on  the  N.  E.  \i  of  said  sec- 
tion, and  he  has  no  Just  cause  to  complain 
of  the  decree  in  this  particular. 

Objection  is  made  to  the  disallowing  of  the 
defendant's  first  cause  of  action  set  up  in 
his  cross  petition,  which  is  based  upon  a 
Judgment  for  costs  alleged  to  have  been  ob- 
tained by  L.  W.  Names  against  Sarah  Names 
In  the  supreme  court  of  the  state  of  Iowa. 
The  recovery  of  the  Judgment  is  denied  by 
the  reply,  and  there  is  no  competent  proof  in 
the  record  of  the  existence  of  the  Judgment 
True,  a  transcript  of  that  which  purports  to 
be  such  a  Judgment  was  Introduced  in  evi- 
dence; but  it  contained  no  certificate  of  the 
presiding  Judge,  and  its  admission  in  evi- 
dence was  specifically  objected  to  on  that 
ground.  The  transcript  not  having  been 
authenticated  in  the  mode  prescribed  by  sec- 
tion 414  of  the  CJode  of  Civil  Procedure,  it 
was  insufficient  to  prove  the  existence  or 
recovery  of  the  Judgment  pleaded;  hence  the 
court  was  right  in  wholly  rejecting  the  cause 
of  action  based  thereon. 

The  only  error  we  have  discovered  in  the 
record  is  as  to  the  amoimt  of  the  personal 
Judgment  rendered  in  favor  of  Mrs.  Names, 
which  was  for  1166.60.  This  sum  is  $110  too 
large,  that  being  the  amount  which  we  have 
already  determined  the  finding  of  the  court 
against  the  defendant  for  rents  was  excess- 
ive. The  decree  will  be  modified  in  this  re- 
spect and  in  all  others  it  is  aflirmed.  Af- 
firmed. 


BCOFIBLD  V.  OliARK  et  sL 

(Supreme  Court  of  Nebraska.     June  2.  1896.) 

Pleadino — Amswbr — BrPBOT — Beiaise  or  Joist 

Oblioob — Jl'doment  nok  Obstastb  VcKBDicra 

1.  All   facts   well   pleaded   in   an    answer, 
not  denied  by  a  reply,  are  taken  as  true. 

2.  Tte   release   by   a   payee   of   one    joint 
obligor  operates  as  a  release  of  the  others  alw. 

8.  Under  section  440  of  the  Code  of  Cira 
Procedure,  a  judgment  non  obstante  veTedirtft 
should  be  rendered  when  the  pleading  of  the 
party  obtaining  the  verdict  confeBses  facts  en- 
titling the  other  party  to  judgment  Manning 
V.  aty  of  Orleans,  &0  N.  W.  953,  42  Neb.  712. 
(Syllabus  by  the  Conrt) 

Error  to  district  court.  Gage  county;  Bab- 
cock,  Judge. 

Action  by  J.  a  Clartc  against  Fred  Sco- 
field  and  A.  G.  Tumey.  Judgment  for  plain- 
tiff, and  Scofield  brings  error.     Reversed. 

RIckards  &  Prout  for  plaintiff  in  error.  A. 
Hazlett  for  defendants  in  error. 

NORVAL,  J.  This  action  was  instltated  in 
the  county  court  of  Gage  county  by  Charles 
F.  Clark  to  recover  upon  a  promissory  note 
for  $800,  executed  by  Fred  Scofield  et  si, 
payable  to  A.  T.  Tumey,  and  by  him  in- 
dorsed to  G.  G.  Platter,  who  likewise  in- 
dorsed the  said  instrument  to  plalntlfr.  The 
makers  and  indorsers  were  made  defend- 
ants, although  service  of  summons  was  had 
upon  Scofield  and  Tumey  alone,  against 
whom  a  verdict  was  rendered,  and  Immedi- 
ately Scofield  filed  a  motion  for  Judgment  in 
his  favor  upon  the  pleadings  non  obstante 
veredicto,  which  was  overruled,  and  judg- 
ment was  thereupon  rendered  by  the  coun- 
ty court  In  favor  of  the  plaintiff.  Scofield 
prosecuted  a  petition  In  error  to  the  district 
court,  alleging.  Inter  alia,  that  the  count;^ 
court  erred  in  overruling  his  motion  for 
Judgmait,  noitwithstandlng  the  verdict  From 
a  Judgment  affirming  the  decision  of  the 
county  court,  error  is  prosecuted  to  this 
court 

The  record  shows  that  one  of  the  defenses 
interposed  in  Scofield's  answer  to  the  peti- 
tion In  the  county  court  was  that  Tumey, 
the  original  payee  of  the  note,  while  be  was 
owner  thereof,  for  a  valuable  consideration, 
released  J.  D.  Patterson,  P.  G.  Casper,  and 
Julius  Lane,  Joint  makers  with  Scofield  of 
the  notes  sued  upon.  Plaintiff  filed  a  gen- 
era] demurrer  to  this  defense,  which  was 
overruled,  and  no  reply  to  the  answer  was 
filed.  The  plaintiff,  by  failing  to  reply,  ad- 
mitted as  true  all  facts  well  pleaded  in  said 
answer.  Harden  v.  Railroad  Co.,  4  Neb.  521; 
Dillon  V.  Russell,  5  Neb.  488;  Williams  r. 
Evans,  6  Neb.  218;  Payne  v.  Briggs.  S  Neb. 
78;  Hanson  v.  Lehman,  18  Neb.  564.  26  N. 
W.  249;  LInch  v.  State,  30  Neb.  T40,  47  N. 
W.  88;  Trast  Co.  v.  Gordon,  32  Neb.  663,  49 
N.  W.  699.  The  answer  alleges,  in  effect 
that  on  the  1st  day  of  March,  1890,  Tumey. 
who  was  the  payee,  owner,  and  holder  of 
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the  note.  In  consideration  of  $300,  to  blm 
paid  by  tlie  three  of  the  makers  above  stat- 
ed, released  them  from  further  liability  on 
said  instrument,  and  that  said  release  was 
Indorsed  In  writing  upon  the  back  of  said 
note  by  Tumey,  without  Scofleld's  knowl- 
edge, consent,  or  procurement  The  release 
being  thus  Indorsed,  the  plaintiff  was  not  an 
Innocent  holder  sf  the  paper,  although  he 
purchased  the  same  before  maturity  there- 
of. The  $300  payment  was  made  before  the 
note  became  due,  which  constituted  a  good 
consideration  for  the  release  and  discbarge 
of  those  who  paid  the  money.  That  the  re- 
lease of  one  Joint  obligor  will  operate  as  a 
release  of  the  others  also  is  the  settled  law 
of  this  state.  Neligb  v.  Bradford,  1  Neb. 
451;  Lamb  ▼.  Gregory,  12  Neb.  507,  11  N 
W.  755.  It  follows  that  the  answer  stated 
a  good  defense  to  the  note. 

Section  440  of  the  Code  of  Civil  Procedure 
provides:  "Where  upon  the  statements  in 
the  pleadings,  one  party  Is  entitled  by  law 
to  judgment  in  his  favor,  Judgment  shall  be 
so  rendered  by  the  court,  though  a  verdict 
has  been  found  ag^ainst  such  parties."  Un- 
der the  foregoing  provisions,  the  defendant 
Scofleld,  upon  the  issue  made  by  the  plead- 
ings, had  a  right  to  have  Judgment  pro- 
nounced In  his  favor.  Rlnker  v.  Lee,  29 
Neb.  784,  46  N.  W.  211;  Manning  v.  City  of 
Orleans,  42  Neb.  712,  60  N.  W.  953.  The 
county  court  erred  In  not  sustaining  the  mo- 
tion for  Judgment  non  obstante  veredicto, 
nnd  the  district  court  erred  in  rendering  a 
Judgment  of  affirmance.  The  Judgment  of 
the  county  court  and  that  of  the  district 
court  are  reversed,  and  the  cause  remanded 
to  the  last-named  court  for  further  proceed- 
ings.   Beversed  and  remanded. 


PHBSLPS   T.  PIPER. 

(Supreme  Court  of  Nebraska.    June  2,  1896.) 

Rival  Convkstioss  of  Onb  Politicai,  Party — 

Sboretart  o»  State— DoTtBS  as  to 

CANDinATKS   NoMIXATEn. 

L  It  la  not  the  province  of  the  secretary  of 
state  to  determine  which  of  two  rival  state  con- 
ventions ot  the  same  party  is  entitled  to  recog- 
nition ns  the  regular  convention. 

2.  Where  two  factions  of  a  political  partr 
nominate  candidates  and  certify  such  nomina- 
tions to  the  secretary  of  state  in  due  form  of 
law,  the  latter  will  not  inquire  into  the  regniarl- 
ty  of  the  convention  held  by  either  faction,  but 
will  certify  to  the  several  county  clerks  the 
names  of  the  candidates  nominated  by  each, 
surh  practice  being  in  harmony  with  tne  rule 
wliich  requires  courts,  in  case  of  doubt,  to 
adopt  that  construction  which  afFords  the  citi- 
zen the  greater  liberty  in  casting  his  ballot. 
State  V.  Allen,  OB  N.  W.  35,  43  Neb.  651,  fol- 
lowed. 

8.  The  question  as  to  which  one  of  two 
factions  of  a  political  j>arty  is  the  true  repre- 
sentative of  such   pphtical   party  is  rather  a 
political  than  a  judicial  question. 
(Syllabus  by  the  Coort.) 

Original  action  by  Charles  J.  Phelps 
against  J.  ▲.  Piper  for  mandamus.  Writ 
denied. 


W.  H.  Thompson  and  Ed.  P.  Smith,  for 
plaintiff.  A.  S.  Caiurchm,  Atty.  Gen.,  for  de- 
fendant. 

RAGAN,    0.     This    action    concerns    the 

duty  of  the  secretary  of  state  in  certifying 
nominations  for  state  offices  under  the  pro- 
Tlsiona  of  Sess.  Laws  1891,  c.  24,  commonly 
known  as  the  "Australian  Ballot  Law."  It 
was  presented  shortly  before  the  last  gen- 
eral election,  and  its  exigencies  required  an 
immediate  decision,  which  was  then  ren- 
dered. Subsequently  the  parties  withdrew 
the  record  for  the  purpose  of  making  certain 
formal  amendments  to  the  pleadings,  so 
that  the  preparation  of  an  opinion  has  been 
necessarily  delayed.  Notwithstanding  the 
manner  in  which  the  parties  have  entitled 
the  case,  it  is  essentially  an  application  for 
a  writ  of  mandamus.  Only  when  so  viewed 
can  It  present  a  case  within  the  original 
Jurisdiction  of  this  court  It  has  been  so 
treated  by  the  coort,  and  we  shall  refer, 
therefore,  to  Phelps  as  the  r^tor  and  to  the 
secretary  of  state  as  the  respondent. 

The  relator  alleges  that  he  is  an  elector  ot 
the  state  of  Nebraska,  and  the  nominee  of 
the  Democratic  party  for  the  office  of  Judge 
of  the  supreme  court,  to  be  voted  for  at  the 
general  election  to  be  held  on  the  5th  day  of 
November,  1895,  and  that  he  brings  this 
action  in  his  own  behalf,  In  behalf  of  the 
Democratic  party,  and  in  behalf  of  all  the 
electors  of  the  said  party;  that  under  the 
rules  and  according  to  the  usages  of  the 
Democratic  party  of  the  state  of  Nebraslca 
a  committee  called  the  "Democratic  State 
Central  Committee"  duly  authorized  by  the 
Democratic  party  of  said  state,  did  call  a 
convention  of  the  Democratic  party  of  said 
state  to  meet  in  Omaha  on  the  26tb  day  of 
September,  18^,  composed  of  556  delegates, 
duly  elected  by  the  Democratic  party  of  the 
state;  that  said  convention  was  duly  organ- 
ized by  the  election  of  W.  D.  Oldham  as 
chairman  and  Dan  B.  Honin  as  secretary; 
that  among  the  duties  which,  under  the  rules 
and  customs  of  said  party,  devolved  upon 
said  convention,  was  that  of  electing  a  new 
state  central  committee;  that  said  conven- 
tion, under  the  rules  and  customs  governing 
said  party,  did  select  a  state  central  com- 
mittee to  serve  for  the  term  of  two  years, 
and  selected  a  chairman  thereof  to  serve  for 
a  like  period;  that  under  the  rules  and  cus- 
toms governing  said  party  said  committee 
so  elected  was  charged  with  the  duty  of 
representing  and  acting  for  the  Democratic 
party  of  the  state  at  all  times  during  said 
two  years  except  when  a  duly-authorized 
convention  was  In  session;  that  said  com- 
mittee is  the  only  body  under  the  rules  and 
customs  of  the  party  having  authority  to 
call  a  convention,  and  the  only  body  which 
has  authority,  when  the  convention  is  not  in 
session,  to  act  for  the  party  In  any  way; 
that  said  committee,  in  accordance  with  the 
I  rules  and  usages  of  the  party,  called  a  con- 
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ventlon  to  meet  in  Omaha  on  the  22d  day  of 
August,  1805,  for  the  purpose  of  nominating 
a  candidate  for  the  office  of  Judge  of  the 
supreme  court  and  for  the  purpose  of  nomi- 
nating two  candidates  for  the  office  of  re- 
gents of  the  uniTerslty;  that  said  couTen- 
tlon,  consisting  of  duly-authorized  represent- 
atives of  the  party,  did  meet  In  Omaha  on 
the  22d  day  of  August,  1895,  and  did,  ac- 
cording to  the  la\ra  and  usages  of  the  Dem- 
ocratic party,  nominate  the  relator  as  the 
candidate  of  the  party  for  the  office  of  Judge 
of  the  supreme  court,  and  nominated  Alfred 
T.  Blaclcbum  and  Robert  Kittle  as  the  can- 
didates ef  the  party  for  regents  of  the  ani- 
Tersity;  that  said  nominations  were  duly 
certified  to  and  filed  with  the  secretary  of 
state  on  the  5th  day  of  September,  1896, 
and  that  no  objection  to  said  certificate  was 
filed  within  the  three  days  provided  by  law; 
that  said  convention  was  the  only  body  hav- 
ing authority  to  nominate  for  the  Demo- 
cratic party  such  candidates;  that  on  the 
5th  day  of  September,  1895,  a  body  assem- 
bled in  Lincoln,  '^hlch  claimed  to  repre- 
sent the  Democratic  party,  but  which  acted 
without  any  authority  from  said  party,  or 
without  any  right  whatever  to  speak  for 
said  party  under  the  rules  and  usages  gov- 
erning said  party  in  said  state  of  Nebras- 
ka," and  nominated  T.  J.  Mahoney  as  candi- 
date for  Judge  of  the  supreme  court,  and 
John  H.  Ames  and  W.  S.  Ashby  as  candi- 
dates for  regents  of  the  university;  that 
R.  S.  Bibb  was  chairman  of  said  convention 
and  H.  B.  Hubner  was  secretary  thereof; 
that  said  Bibb  as  chairman,  and  Hubner  as 
secretary,  did,  on  the  17th  day  of  Septem- 
ber, 1895,  file  in  the  office  of  the  secretary 
of  state  a  certificate  In  which  they  falsely 
and  fraudulently  stated  that  said  Bibb  was 
the  chairman  of  the  convention  representing 
the  Democratic  party,  and  that  said  Hubner 
was  secretary  thereof,  and  that  a  convention 
representing  said  party  did  nominate  said 
Ifahoney,  Ames,  and  Ashby,  as  aforesaid. 
The  relator  further  states  that  each  of  the 
said  allegatiions  in  said  certificate  Is  entire- 
ly false,  and  made  for  the  purpose  of  decelv-- 
ing  the  voters  of  the  state;  that,  unless  re- 
strained, the  respondent  will  certify  to  the 
clerk  of  each  county  the  names  of  Mahoney, 
Ames,  and  Ashby  as  candidates  of  the  Dem- 
ocratic party  for  said  respective  offices  to 
be  placed  upon  the  official  ballot  to  be  voted 
at  the  next  general  election;  "that  said 
convention  which  met  in  Lincoln  on  the  5tb 
day  of  September,  1895,  selected  a  state 
central  committee  of  thirty-three  members; 
that  said  committee  afterwards  met  and 
duly  organized  by  the  election  of  Exiclid 
Martin  as  chairman  thereof  and  J.  B.  Shcean 
as  secretary  thereof,  and  that  said  commit- 
tee claims  to  be  the  Democratic  state  central 
committee  of  Nebraska.  PlaintlfT  further 
says  that  the  candidates  and  supporters  of 
.the  iicket  headed  by  Charles  J.  Phelps  and 
the  candidates  and  supporters  of  the  ticket 


headed  by  Timothy  I.  Mahoney  all  agree 
that  there  is  but  one  Democratic  party  in 
Nebraska,  but  disagree  as  to  which  of  ibe 
said  tickets  represents  said  Democratic  par- 
ty; the  plaintiff  and  his  supporters  con- 
tending that  the  said  ticket  headed  by  said 
Charles  J.  Phelps  represents  the  Democratic 
party  of  the  said  state,  and  defendant  and  bis 
supporters  contending  that  the  said  ticket 
headed  by  Timothy  J.  Mahoney  represents 
the  said  Democratic  party."  The  prayer  is, 
in  brief,  for  an  order  commanding  respond- 
ent to  omit  from  his  certificate  to  the  clerk 
of  each  county  the  description  of  Mahoney 
as  a  candidate  of  the  Democratic  party  for 
Judge  of  the  supreme  court,  and  Ames  and 
Ashby  as  candidates  of  said  party  for  re- 
gents of  the  university;  and  for  an  order 
commanding  the  respondent  to  make  his 
certificate  without  employing  the  word 
"Democrat"  or  "Democratic"  in  describing 
the  political  party  or  principles  of  said  Ma- 
honey, Ames,  and  Ashby. 

The  respondent,  by  his  answer,  challenges 
the  Jurisdiction  of  the  court,  and  admits  that 
plaintiff  is  the  nominee  of  a  convention  claim- 
ing to  represent  the  Democratic  party.  He 
then  alleges  at  considerable  length,  in  sub- 
stance, that  the  Democratic  party  is  a  na- 
tional organization  of  persons  entertaining  the 
same  general  political  views;  and  that  the 
different  state  organizations  are  merely 
branches  of  the  national  organization,  for  pur- 
poses of  convenience,  and  for  the  purpose  of 
maintaining  the  political  doctrines  of  ttae  na- 
tional party;  that  membership  in  the  party  Is 
dependent  on  allegiance  to  the  political  doc- 
trines of  the  national  party;  that  according  to 
the  rules  and  usages  of  the  party  the  national 
convention,  which  meets  once  in  four  years,  is 
the  only  body  having  authority  to  declare  the 
party's  doctrines,  and  that  no  state  organiza- 
tion which  does  not  accept  the  doctrine  so  de- 
clared by  the  national  convention  is  or  can 
be  the  Democratic  party  of  the  state;  that 
when  any  state  or  other  political  division  is 
without  an  organisation  professing  allegianre 
to  and  teaching  the  doctrines  of  the  Demo- 
cratic party  as  declared  at  Its  last  national 
convention,  any  body  of  voters  who  approrc 
t)ie  political  doctrines  of  the  party  have  tbo 
right  to  organize  committees  and  conventions 
for  the  maintenance  thereof,  and  commit- 
tees and  conventions  so  organized  are,  ac- 
cording to  the  rules  and  usages,  the  Demo- 
cratic party  of  such  state;  that  a  convention 
claiming  to  be  the  Democratic  convention  of 
the  state  assembled  in  Omaha,  September  26, 
1894,  but  said  convention  was  dominated 
by  another  organization  knoWn  as  the  "Free 
Silver  League,"  and  under  such  domlnatioD 
said  convention  expressly  refused  to  approve 
or  sanction  the  political  doctrines  of  the 
Democratic  party,  but  affirmed  antagonistic 
doctrines,  and  repudiated  the  doctrines  of  the 
party  as  declared  by  the  last  national  conven- 
tion; and  that  thereupon  the  Democratic  state 
central  committee  selected  in  1892  called  to- 
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getber  a  oonventien  of  voters  approTlng  the 
doctrines  of  the  Democratic  pai-ty,  and  tbat 
said  convention  nominated  candidates  to  be 
voted  for  at  the  general  election  held  In  18&1, 
and  sdected  a  state  central  committee;  that 
on  June  27,  1895,  said  committee  called  a  con- 
vention of  all  voters  who  approved  the  doc- 
trines of  the  Democratic  party,  to  be  held  in 
the  city  of  Lincoln  on  the  5th  day  of  Septem- 
ber, 1895;  that  pursuant  to  said  call  the  sev- 
eral counties  selected  delegates,  who  assem- 
bled in  convention  in  Lincoln  on  the  day 
earned,  and  nominated  Mahoney,  Ames,  and 
Ashby  for  Judge  of  t}ie  supreme  court  and 
regents  of  the  university;  that  said  convention 
and  committee  has  been  recognized  by  the 
national  Democratic  party  as  the  only  Demo- 
cratic convention  and  committee  of  Nebraska. 
The  answer  then  pleads  that  the  officers  of 
said  convention  in  due  form  certified  such 
nomination  to  the  secretary  of  state,  and  that 
no  objections  to  such  certificate  were  filed 
within  the  time  provided  by  law. 

It  has  been  necessary  to  set  forth  at  con- 
siderable length  the  pleadings  In  order  to  dis- 
close the  real  question  presented  for  deci- 
sion.   It  will  be  perceived  that  both  the  peti- 
tion   and   answer  disclose  that  in  1895  two 
conventions  assembled,  each  by  virtue  of  a 
call  issuing  from  a  body  claiming  to  be  the 
Democratic  state  central  committee,  and  each 
convention  claiming  to  represent  the  Demo- 
cratic party  of  the  state.    Nominations  were 
made  by  each  convention  for  the  state  offices 
to  be  filled  at  the  ensning  election,  and  these 
nominations  were  by  the  officers  of  each  con- 
vention duly  certified  to  the  secretary  of  state. 
No  objections  were  filed  to  either  certlflcate 
within  the  time  provided  by  law,  and  the  sec- 
retary of  state  was  therefore  about  to  certify 
to  the  several  county  clerks  the  candidates 
named  on  each  certificate  as  those  of  the 
Democratic  party.   The  relator,  by  this  pro- 
ceeding, seeks  to  prevent  the  certification  of 
tbe  candidates  of  the  Lincoln  convention  as 
Democratic  candidates.    If  the  action  of  the 
secretary  of  state  can  be  controlled  by  the 
court  in  this  manner,  it  must  be  because  it 
Is  his  duty  in  such  a  case  to  determine,  as  be- 
tween two  bodies  or  factions,  each  claiming 
to  represent  a  political  party  enUtied  to  have 
its  candidates' names  placed  upon  the  ballots, 
wliich  of  such  bodies  or  factions,  according 
to  tbe  rules  and  customs  of  such  party,  right- 
fully  represents  It;  and,  further,  that  when 
tbe  secretary  fails  to  so  adjudicate  such  ques- 
tion  the  court  shall  determine  it,  and  issue 
its  mandate  to  the  secretary  of  state  accord- 
ingly.   To  our  minds,  neither  proposition  is 
tenable.    Indeed,  we  think  that  the  case  of 
State  V.  Allen,  43  Neb.  651,  62  N.  W.  35,  Is 
concloatve  on  tbe  first  question  at  least    It 
was  there  held  that  It  la  not  the  province  of 
the  secretary  of  state  to  determine  which  of 
t^ro  rival  state  eonventlona  of  the  same  party 
is  entltied  to  recognition  as  the  regular  oon- 
▼ention;  and,  farther,  that  where  two  factions 
at  a  political  par^  nominate  candidates,  and 


certify  such  nominations  to  the  secretary  of 
state  In  due  form  of  law,  the  latter  will  not 
inquire  Into  the  regularity  of  the  convention 
held  by  either  faction,  but  will  certify  to  the 
several  county  clerks  the  names  of  the  candi- 
dates nominated  by  each,  such  practice  be- 
ing In  harmony  with  the  rule  which  requires 
courts  in  case  of  doubt  to  adopt  that  con- 
struction which  afFords  the  citizen  the  greater 
lit>erty  in  casting  his  ballot  In  the  case  citM 
candidates,  representing  the  same  faction  as 
that  represented  by  the  candidates  wlilch  we 
will  here  for  brevi^  designate  tbe  "Mahoney 
Ticket,"  applied  for  a  mandamus  to  compd 
the  secretary  of  state  to  certify  their  names 
as  the  candidates  of  tbe  Democratic  party, 
the  secretary  having  refused  to  do  so.  The 
court  denied  the  writ  holding  as  we  have 
already  stated,  and,  further,  that  the  record 
not  disclosing  that  the  relators  had  been  norni* 
nated  by  any  convention  whatever,  the  sec- 
retary of  state  could  not  be  required  to  cer- 
tify the  nominations,  because  It  is  his  duty  to 
determine  in  the  case  of  a  certificate  filed  with 
him  whether  such  candidates  were  In  fact 
nominated  by  a  convention  or  assemblage  of 
voters  or  delegates  claiming  to  represent  the 
party;  that  Is,  he  should  satisfy  himself  of 
the  genuineness  of  the  certificate.  But  he  has 
no  authority,  where  a  convention  In  good  faith 
claiming  to  represent  the  party  has  in  &ct 
certified  its  nominations  to  him  In  due  form, 
to  refuse  to  recertify  the  same  to  the  county 
clerks.  We  entertain  no  doubt  of  the  correct- 
ness of  the  principles  announced  In  that  case, 
and  It  follows  that  the  court  by  a  writ  of 
mandamus  cannot  compel  the  secretary  of 
state  to  perform  an  act  which  he  has  no  le- 
gal authority  to  perform.  If  it  was  the  duty 
of  the  secretary  to  certify  both  sets  of  nomi- 
nations, and  If  he  had  no  power  to  determine, 
between  the  rival  factions,  which  faction  rep- 
resented the  Democratic  party,  then  it  seems 
perfecUy  clear  that  the  court  can  neither  re- 
quire him  to  make  snch  decision,  nor  can  the 
court  itself  determine  which  faction  rightfully 
represents  the  party,  and  upon  such  deter- 
mination require  the  secretary  to  omit  from 
his  certificates  one  set  of  candidates,  which 
State  V.  Allen  declares  it  Is  hU  duty  to  in- 
clude in  the  certificate.  The  legislature  has 
not  provided  any  means  for  determining  sucli 
controversies.  Political  parties  are  volun- 
tary associations  for  political  purposes.  They 
establish  their  own  rules.  They  are  govern- 
ed by  their  own  usages.  Voters  may  form 
them,  reorganize  them,  and  dissolve  them  at 
their  will.  The  voters  ultimately  must  deter- 
mine every  such  question.  The  voters  con- 
stituting a  party  are,  indeed,  the  only  body 
who  can  finally  determine  between  contend- 
ing factions  or  contending  organizations.  The 
question  Is  one  essentially  political,  and  not 
Judicial,  in  its  character.  It  would  be  alike 
dangerous  to  the  freedom  of  elections,  the  lib- 
erty of  voters,  and  to  the  dignity  and  respect 
which  should  be  entertained  for  Judicial  tri- 
bunals, for  tbe  courts  to  undertake  in  any 

Digitized  by  VjOOQlC 


758 


67  NORTHWESTERN  RBPORTHR. 


(Keb. 


case  to  liiTestlgate  eltiier  the  government, 
usages,  or  doctrines  ot  political  parties,  and 
to  exclude  from  the  official  ballots  the  names 
of  candidates  placed  In  nomination  by  an  or- 
ganization which  a  portion,  or  perhaps  a 
large  majority,  of  the  voters  professing  al- 
legiance to  the  particular  party  believe  to  be 
the  representatives  of  its  political  doctrines 
and  its  party  government  We  doubt  even 
whether  the  legislature  has  power  to  confer 
upon  the  courts  any  such  authority.  It  is  cer- 
tain, however,  that  the  legislature  has  not 
undertaken  to  confer  It  We  shall  not  enlarge 
upon  the  views  we  have  expressed.  If  au- 
thority were  needed  In  their  support  we  think 
the  underlying  principles  suggested  are  those 
which  governed  the  courts  in  People  v.  Dis- 
trict C!ourt,  18  Oolo.  26,  31  Pac.  339;  Shields 
V.  Jacob,  88  Mich.  164,  50  N.  W.  105;  as  weU 
as  In  State  v.  Alien,  supra.   Writ  denied. 

NORVAL,  J.,  not  sitting. 


GEORGE  V.  McCULLOUGH. 
(Supreme  Court  of  Nebraska.    June  2,  1896.') 

Ejxcthbnt—Fleadino— Right  to  Possessiox. 
In  an  action  of  ejectment  under  the 
provisions  of  the  Ck)de  of  Civil  Procpdiire.  it 
must  be  alleged,  in  the  petition,  that  the  plain- 
tiff is  entitled  to  the  poBseesion  of  the  premises 
■ought  to  be  recovered. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Lincoln  county;  Ne- 
ville, Judge. 

Action  by  John  McGullough  against  Fred- 
erick George.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

George  D.  Matbewson  and  M.  A.  Hartigan, 
for  plaintiff  in  error.  Thos.  C.  Patterson,  for 
defendant  In  error. 

1LARRI80N,  J.  In  this,  an  action  of  eject- 
ment the  plaintiff  was  successful  in  the  dis- 
trict court  of  Lincoln  county,  and  the  defend- 
ant has  prosecuted  error  proceedings  to  this 
court.  In  the  petition,  filed  in  the  trial  court 
It  was  averred:  "The  plaintiff  complains  of 
defendant  for  that  the  said  plaintiff  has  a 
legal  estate  in  the  following  descrtbed  prem- 
ises, to  wit:  [Here  was  given  a  detailed  de- 
scription of  the  propertyin  controversy, which 
we  omit]  And  said  defendant,  ever  since 
the  1st  day  of  July,  1887,  has  unlawfully 
kept  and  still  keeps  the  plaintiff  out  of  iios- 
sesslon  thereof."  There  were  further  allega- 
tions, in  regard  to  rents  and  profits  which,  it 
was  stated,  defendant  had  received;  also, 
in  respect  to  the  removal  and  destruction  by 
defendant  of  some  timber,  and  a  claim  for 
damages  arising  therefrem.  At  the  Incep- 
tion of  the  introduction  of  the  evidence,  the 
defendant  objected  to  any  being  received  or 
allowed,  on  the  ground  that  the  petition  did 
not  state  a  cause  of  action.  This  was  over- 
ruled, and  an  exception  noted  on  the  part 
of  defendant;    and  the  action  of  the  trial 


judge  In  this  particular  was  made  tbe  snhject 
of  an  assignment  of  error.  It  Is  prescribed. 
hi  section  626  ot  the  Code  of  Olvfl  Procedure. 
in  reference  to  a  complaint  In  a  suit  such  as 
the  one  at  bar,  that  "in  an  action  for  tbe 
recovery  of  real  property.  It  shall  be  suf- 
ficient if  the  plaintiff  state  in  his  petition 
that  he  has  a  legal  estate  therein,  and  is  en- 
titled to  the  possession  thereof,  describins 
the  same,  as  required  by  section  one  bundrivl 
and  thirty-three,  and  tliat  the  defendant  un- 
lawfully keeps  him  out  of  tbe  possession.  It 
shall  not  be  necessary  to  state  how  the  plain- 
tiff's estate  or  ownership  is  derived."  There 
was  no  allegation  in  the  petition  that  the 
plaintiff  was  entitled  to  the  possession  of  the 
real  estate  therein  described,  neither  In  the 
form  of  a  conclusion  In  the  words  of  the 
statute  nor  In  other  apt  words,  nor  were 
facts  pleaded  from  which  the  Inference 
might  faitiy  arise  or  be  drawn;  and  it  is 
urged  that  this  omission  in  the  petition  was 
fatal,  and  rendered  it  insufficient  It  will  be 
gathered,  by  referring  to  tbe  quotations  from 
the  petition  which  we  have  hereinbefore  em- 
bodied, that  it  was  therein  stated  that  the 
defendant  had,  during  a  designated  space  of 
time,  unlawfully  kept  and  still  keei»,  the 
plaintiff  out  of  possession  of  the  premises 
sought  to  be  recovered.  The  appearance  of 
this  allegation.  It  is  claimed  by  counsel  for 
tbe  party  plaintiff  in  tbe  district  court  cured 
the  omission  to  directly  plead  that  the  plead- 
er was  entitled  to  possession.  The  legisla- 
ture, by  the  enactment  of  tbe  section  of  the 
(3ode  in  req>ect  to  the  statements  which  will 
render  sufficient  a  complaint  in  an  action  of 
ejectment,  have  made  the  pleading  much 
simpler  than  was  required  In  the  old  action 
of  ejectment,  and  eliminated  therefrom  the 
technical  allegations  which  formerly  prevail- 
ed. Two  of  tbe  main  and  Import&nt  i8sup5 
involved  in  the  action  are:  In  whom  la  the 
title?  And  who  Is  entitled  to  possession? 
And,  by  a  fair  application  of  the  require- 
ments of  section  620  of  the  Code,  tbe  pleader 
must,  either  In  the  words  of  tbe  statute  or 
in  words  of  like  Import,  state  tbe  conclusions' 
that  the  plaintiff  has  a  legal  estate  in  the 
premises,  to  recover  which  the  action  is  in- 
stituted, and  that  he  is  entitled  to  tbe  pos- 
session thereof,  or  must  allege  facts  frn:n 
which  the  conclusions  appear.  Nor  does  the 
appearance,  in  the  iietition,  of  the  allegatioD 
that  a  defendant  unlawfully  withholds  the 
possession  from  the  plaintiff,  cure  or  supply 
tbe  omission  to  set  forth  that  the  plaintiff  is 
entitled  to  the  possession.  It  was  not  con- 
templated nor  Intended  by  the  lawmakers 
that  pleading  the  former  should  relieve  from 
tbe  necessity  to  set  up  the  latter,  or  l»e  con- 
strued to  take  its  place.  Barclay  v.  Teomans. 
27  Wis.  682;  Methodist  Episcopal  Church  ot 
Ashland  v.  Northern  Pac.  R.  Co.  (Wis.)  47  N. 
W.  190;  Dale  v.  Hnnnemau,  12  Neb.  221.  10 
N.  W.  711. 

Counsel  for  the  plaintiff  In  the  trial  conn 
inv(^e  the  aid  of  section  121  of  tbe  Code,  in 
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wblch  the  rule  Is  anaoanced  tbat,  "^  the 
construction  of  any  pleading  for  the  purpose 
of  determining  Ita  effects,  its  allegations  shall 
be  liberally  construed  with  a  Tiew  to  sub- 
stantia] justice  bet-ween  the  parties,"  and 
urge  that,  giving  it  effect  in  Us  full  purpose 
and  meaning,  we  must  bold  that  the  petition 
in  this  case  was  sufficient  as  a  pleading,  and 
fuiailed  the  demands  of  section  626  of  the 
Ckxle.  We  cannot  giye  the  rule  stated  in  sec- 
tion 121  the  force  claimed  for  it  by  counsel 
It  does  not  exact  that  we  shall  disregard  pos- 
itive directions,  such  as  are  contained  la  the 
section  which  specl&cally  setx  lorth,  in  terms, 
what  allegations  will  render  a  petition  in  an 
action  to  recover  real  property  sufficient 
I'he  further  allegations  of  the  petition  In  re- 
gard to  collection  of  rents,  and  the  removal 
and  destruction  of  the  timber  by  defendant, 
and  the  damages  to  plaintiff  resultant  there- 
from, were  not  Independent  of  the  allegations 
in  ejectment,  but  were  dependent  thereon; 
or,  to  state  it  differently,  the  recovery  of  the 
real  estate  was  the  principal  object  of  the 
suit,  and  the  others  merely  Incidental  there- 
to, and  need  not  be  considered  independent- 
ly therefrom.  It  follows,  from  the  views  ex- 
pressed as  to  the  sufficiency  of  the  petition, 
that  the  Judgment  of  the  district  court  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.    Reversed  and  remanded. 


HBNDBIX  V.  KIRKPATRICK. 

{Supreme  Court  of  Nebraska.    Jane  2,  1896.) 

Account  SrATsn — What  Ck>xsTiTUTB8 — Foohda- 

TtoH  or  Action— AoooDNT  Resubrid — 

Failcrb  to  Object— Bviubnci. 

1.  An  accoont  stated  ia  aa  a^eement  be- 
tween persons  who  have  had  prenous  dealing 
determining  the  amoont  due  by  reason  of  snch 
transactions.  McKinster  v.  Hitchcock,  26  N. 
W.  705,  19  Neb.  100. 

2.  The  rendering  of  an  account  between  par- 
ties, and  agreeing  upon  the  amount  due  as  ap- 
pearina  therefrom,  will  support  an  action  for 
the  balance  thereby  shown,  without  an  express 
promise  to  pay. 

3.  The  failure  to  object  to  an  account 
rendered  is  admissible  in  evidence  as  tending 
to  prove  an  acknowledgment  of  its  correctness; 
its  weight  or  sufficiency  for  snch  purpose  being 
a  question  of  fact  for  the  consideration  of  the 
jury. 

4.  Verdict  for  defendant  in  error,  who  sued 
to  recover  upon  an  account  stated,  Md,  from 
an  examination  of  the  evidence,  to  be  warranted 
thereby. 

(Sytlabns  by  the  Court.) 

Error  to  district  court,  Sarpy  county;  Scott, 
Jodge. 

Action  by  William  Klrkpatrick  against  Mil- 
ton Hendrlx.  There  was  a  judgment  for 
plaintiff,  aad  defendant  brings  error.  Af- 
firmed. 

Jss.  A.  Powen,  fi>r  plaintiff  in  error.  James 
Hassett,  for  defendant  in  error. 

POST,  0.  J.  Coonsel  for  the  plaintiff  In 
error  frankly  admit  that  the  only  question 
presented  by  the  record  of  this  case  is  wheth- 


er the  evidence  la  sufflcient  to  sustain  the 
finding  that  there  was  an  account  stated  by 
the  parties  as  alleged  In  the  petition  below, 
and  upon  which  a  recovery  was  allowed  by 
the  district  couit  for  Sarpy  county.  The  spe- 
cific allegation  of  the  petition  to  which  the  ver- 
dict and  Judgment  are  responsive  Is  that  there 
is  due  from  the  defendant  to  the  plaintiff 
therein  a  balance  of  $137.32  for  work  and 
Ubor  as  t>er  settlement  on  or  about  January 
27,  1882,  and  which  sum  the  said  defendant 
promised  and  agreed  to  pay.  It  appears  from 
the  evidence  submitted  by  the  defendant  in 
error,  Klrkpatrick,  that  on  quitting  the  em- 
ploy of  the  plaintiff  in  error.  Hendrlx,  some 
time  prior  to  the  date  above  named,  he  was 
requested  by  the  latter  to  make  out  and  fur- 
nish an  account  of  his  charges;  that  in  re- 
Bpoaae  to  such  request  he  prepared  and  for- 
warded a  settlement  of  the  account,  showing 
the  services  rendered,  and  balance  In  his  fa- 
vor, to  which  Mr.  Hendrlx  responded,  object- 
ing to  one  charge  only,  to  wit,  for  one  day's 
labor  with  team.  With  respect  to  the  subse- 
quent traasactions,  defmdant  in  error  testi- 
fied: "I  sent  him  back  an  Itemized  statement 
of  the  dates  and  work  performed,  and  I  heard 
nothing  from  him  after  that  until  the  27tb 
day  of  January.  Him  and  Mr.  Rlngo  come  to 
my  place,  and  told  me  if  I  would  come  back 
to  the  house  be  would  give  me  a  check  for 
part  of  the  money  that  was  due  me.  I  came 
back,  and  be  gave  me  a  check,  and  checked 
the  statement  I  gave  him,  and  said  there  was 
00  difference,  and  said  If  I  would  be  In  Omaha 
on  the  following  Saturday  he  would  give  me 
my  money  in  full  for  the  account"  The  fore- 
going statement  Is  corroborated  by  Mrs.  Klrk- 
patrick, the  wife  of  defendant  In  error,  who 
was  present  during  the  Interview  mentioned, 
and  who  testified  that  Mr.  Hendrlx  at  that 
time  acknowledged  the  itemised  statement 
then  in  his  possession  to  be  correct  The 
foregoing  evidence,  although  cMttroverted  by 
the  plaintiff  In  error,  was  evidently  accepted 
as  true  by  the  Jury,  and  the  verdict  is  con- 
clusive upon  that  issue.  The  only  question 
for  determination  is,  therefore,  whether  the 
facts  proved  are  sufflcient  in  law  to  warrant 
the  finding  ot  a  settiement  between  the  par- 
ties. An  account  stated  is,  aa  said  by  this 
court  In  McKinster  v.  Hitchcock,  19  Neb. 
100,  26  N.  W.  705,  "an  agreement  between 
persons  who  have  had  previous  transactions, 
fixing  the  amount  due  in  respect  to  such 
transactions."  In  Claire  v.  Claire,  10  Neb.  54, 
4  N.  W.  411,  it  was  said  by  Judge  Lake  that 
•■the  simple  rendering  of  an  account  between 
parties,  and  agreeing  upon  the  amount  due, 
are  sufficient  facts  on  which  to  maintain  an 
action."  Although  many  cases  go  to  the  ex- 
tent of  holding  that  by  the  mere  failure  to  ob- 
ject to  an  account  rendered  It  becomes  a 
liquidated  and  unimpeachable  demand,  the 
sound  rule  is  believed  to  be  that  such  fact  la 
admissible  as  an  acknowledgment  of  the  cor- 
rectness thereof,  the  weight  or  sufficiency  of 
such  proof  being  a  question  of  fact  to  be  de- 
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termlned  by  the  Jury,  ddsman  v.  Coant,  2 
Man.  &  0. 307;  Tolaod  ▼.  Sprague,  12  Pet.  300; 
Guernsey  v.  Rexford,  83  N.  Y.  631;  Sharkey 
V.  Manafleld,  90  N.  Y.  227.  But,  wMcherer 
view  we  may  adopt,  H  Is  clear  that  the  finding 
In  this  case  Is  fully  warranted  by  the  eyl- 
dence,  and  tiiet  the  Judgment  should  be 
affirmed.    Affirmed. 


DOLBN  T.  BLACK  et  aL 

{Supreme  Court  of  Nebraska.    June  2,  1896.) 

QciSTiNO  Title — Deckbb— Ad7brsc  Possbssion— 
Title  fkom  Govekmibnt. 

1.  In  an  action  quia  timet,  in  fhia  atate, 
the  qnestion  of  title  between  the  parties  may  be 
fully  litigated  and  determined,  and  a  decree  ren- 
dered assigning  the  title  to  the  real  estate,  or 
any  part  of  it,  to  the  party  entitled  thereto. 

2.  The  EUtute  of  Umitations  will  begin  to 
run,  against  the  title  of  a  party  purchasing  land 
from  the  United  States,  from  the  date  of  his 
compliance  with  all  the  requisites  to  entitle 
him  to  a  patent  therefor,  in  faTor  of  one  who 
holds  adverse  possession  of  the  real  estate. 

(SyUabns  by  the  Coort) 

Error  to  district  court.  Gage  county;  Bab- 
cock,  Judge. 

Action  by  John  Dolen  against  Thomas  Yule 
and  others.  Decree  In  favor  of  defendant 
William  C.  Black,  and  plaintiff  brings  error. 
Affirmed. 

John  Saxon  and  Alfred  Hazlett,  for  plais- 
tlfr  In  error.  J.  A.  Smith,  for  defendants  In 
error. 


HARRISON,  J.  This  action  was  commen- 
ced  In  the  district  court  of  Gage  county  by 
plaintiff,  the  relief  prayed  for  being  to  qtdet 
the  tltie  to  the  W.  ^  of  the  N.  B.  M,  and  the  B. 
%  of  the  N.  W.  %  of  section  23  In  township 
1  N.,  of  range  5  E.,  and  in  Gage  county.  The 
summons  Issued  in  the  case,  which  was  serv- 
ed on  the  defendants,  was  of  date  June  9, 
1892.  A  number  of  the  defendants  answer- 
ed, disclaiming  any  Interest  in  the  real  es- 
tate. W^Ullam  C  Black,  in  a  separate  an- 
swer, which  was  In  part  In  the  nature  of  a 
cross  petition,  x>leaded  title  to  the  land  by 
adverse  possession  during  the  full  period 
prescribed  by  the  statute  of  Umitations,  and 
asked  a  decree  quieting  the  title  in  him.  As 
the  result  of  a  trial  of  the  issues  to  a  Judge 
of  the  district  court,  the  defendant  WiUiam 
C.  Black  was  awarded  a  decree  granting  him 
the  relief  prayed  for  in  his  answer,  to  re- 
verse which  the  plaintiff  has  presented  the 
case  to  this  court  by  error  proceedings. 

It  Is  claimed  that  the  court  had  no  Juris- 
diction, In  this  action,  to  try  the  question  of 
the  conflicting  titles,  and  grant  the  defend- 
and  Blade  affirmative  relief.  In  an  action 
quia  timet.  In  this  state,  the  qnestion  of  title 
between  the  parties  may  be  fnlly  litigated 
and  determined,  and  a  decree  rendered  as- 
signing the  title  to  the  real  estate,  or  any 
pert  of    it,   to  the  party   enUtled  thereto. 


Oomp.  St  1805,  p.  861,  |  58;  Snowden  r.  Ty- 
ler, 21  Neb.  109,  31  N.  W.  661. 
It  appears  from  tbe  evidence  that  on  March 

14,  1881,  one  Otto  Yaeger  received  from 
the  United  States,  through  its  proper  land 
officer,  a  certificate  of  purchase  of  tbe  lands 
in  controversy  in  the  case  at  bar,  and  on 
December  15th  of  the  same  year  (1881)  re- 
ceived a  final  certificate  of  purchase,  entlt- 
Ung  him  to  a  i>atent  for  the  land.  It  further 
appears  that  the  m<Hi^  to  make  both  the 
first  and  final  payments  of  the  purcliase 
price  of  the  land  was  furnished  by  one  Thom- 
as Yule,  and  that  on  March  14, 1881,  the  date 
of  the  first  payment,  Yaeger  executed  and 
delivered  to  Yule  a  quitclaim  deed,  in  which 
the  real  estate  in  suit  was  described.  The 
other  conveyances  which  figure  In  the  tiUe, 
and  which  we  need  notice,  were  as  follows: 
December  15,  1881,  warranty  deed  from 
Thomas  Ynle  to  Carl  Langrisch;  June  10, 
1882,  deed  by  Otto  Yaeger  to  John  a  Dolen; 
September  25,  1882,  patent  by  the  United 
States  to  Otto  Yaeger;  November  20,  18S3, 
warranty  deed  by  Carl  Langrisch  to  Eliza- 
beth Avery;  April  24,  1880,  warranty  deed 
by  Elizabeth  Avery  to  WlUiam  C.  BladE.  It 
is  claimed  that  the  possession  of  Ynle,  and 
other  parties  to  the  asserted  chain  of  title, 
commencing  with  Yaeger,  and  running 
through  various  persons  to  William  G.  Black, 
if  continuing  and  adverse,  would  not  ripen 
into  a  title,  by  virtue  of  the  prorlsioBS  of  tbe 
Statute  of  limitations,  until  the  eq;>iiatloB 
of  10  years  from  the  date  of  the  patent  is- 
sued to  the  purchaser  of  the  land.  It  was 
established  from  the  evidence  that  from  the 
date  of  the  quitclaim  deed  from  Yaeger  to 
Yule,  March  14,  ISSl,  each  party  whose  name 
appears  In  the  chain  of  title  Introduced  la 
evidence,  commencing  with  Yaeger.  and  ter- 
minating In  wnuam  C.  Black,  was  In  pos- 
session of  the  land,  either  personally  or  by 
tenant,  from  tbe  time  of  its  conveyance  to 
him  until  he  conveyed  it  to  his  grantee,  and 
the  land  was  being  cultivated  and  improve- 
ments made  thereon;  that  such  possession 
was  continuous  and  unlntermpted,  and  ad- 
verse to  all  other  claimants.    On  December 

15,  1881,  as  we  have  stated,  final  payment 
was  made  for  the  land,  and  a  final  certificate 
Issued.  The  party  purchaser  had  done  aD 
things  required  of  him  by  law  to  »ititle  him 
to  a  patent  conveying  to  him  the  title  to  the 
land,  and  from  that  date  the  statute  of  limi- 
tations commenced  to  run.  Hence  on  June 
0,  1892,  more  than  10  years  had  elapsed,  and 
the  action  was  barred,  and  the  title  by  ad- 
verse possession  had  become  unassailable, 
by  reason  of  the  lapse  of  time.  The  statute 
of  limitations  will  run  against  a  party  pur- 
chaser of  lands  from  the  United  States  who 
has  complied  with  all  the  requisites  to  en- 
title him  to  a  patent  therefor  from  tlie 
United  States,  or  his  grantee,  from  the  date 
of  such  compliance.  In  favor  of  a  party  who 
holds  adverse  possession  of  tbe  lands.  Car- 
reU  T.  Patrick,  2S  Neb.  831,  37  N.  W.  671: 
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Cawler  T.  Johnaon,  21  Fed.  482;  Steele  r. 
Bol«y  (Utah)  22  Pac  311,  and  cases  cited. 
It  follows  that  the  ]ud«ittent  of  the  trial 
court  must  be  affirmed.    Affirmed. 


WOODWOKTH  T.  PARROTT. 

(Supreme  Conrt  of  Nebraska.     June  2,  1896.) 

ArvsAi.— Ranaw— Waiovr  ov  EriDairos— Assiox- 
IIKHT8  or  Erbok  in  Ikstkuctioss. 

1.  Tht  findinc  of  a  jury  npon  conflictins 
eTidence  will  not  be  disturbed  where  there  is 
sufficient  eyidence  to  support  it. 

2.  The  eridenee  examined,  and  held  snfB- 
cient  to  sustain  the  findings  of  the  jury. 

3.  An  asaisnment  of  error  as  to  the  giring 
or  refusing  to  give  a  group  of  instructions  will 
be  considered  no  further  uian  to  ascertain  that 
any  one  of  such  group  was  properly  giren  or 
refused. 

4.  Objections  to  an  instruction  examined, 
and  held  not  well  taken. 

(Syllabus  by  the  Oonrt.) 

Error  to  district  court,  Boone  county; 
Thompson,  Judge. 

Action  by  S.  V.  Parrott  against  L.  S.  Wood- 
worth.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    AfBrmed. 

Charles  Riley  and  J.  S.  Armstrong,  for  plaln- 
tur  in  error.  F.  a  Howell  and  Spear  * 
Mack,  for  d^endant  in  error. 

HARRISON,  J.  On  the  date  set  forth  In 
the  Instroment,  L.  S.  Woodworth,  the  de- 
fendant In  this  action,  executed  and  deliver- 
ed to  S.  Y.  Parrott,  the  agent  of  Aultman, 
Miller  &  Co.,  at  Albion.  Meb.,  the  foUowing 
order: 

"AlUon,  6-20,  1882.  I  hereby  order  of 
Aultman,  Miller  &  Co.  through  their  agent, 
S.  Y.  Parrott,  one  of  their  Buckeye  har- 
vesters and  binders,  to  be  shipped  to  Albion 
on  or  before  harrest,  1892,  for  which  X  agree 
to  pay  the  sum  of  $140  dollars,  in  manner 
as  follows:  One-half  cash  Oct  1st,  1892; 
one-half  Not.  Ist,  1893,— and  agree  to  make 
payment  and  give  notes  In  settlement  of  de- 
ferred payments  as  above  stated  on  delivery 
of  machine,  with  7  per  cent  Interest  from 
1st  day  of  August  next  The  warranty  and 
agreement  hereon  indorsed  are  hereby  made 
a  part  of  this  order.  L.  S.  Woodworth. 
P.  O.,  Albion,  Neb." 

On  the  back  of  this  order  appeared  the 
following  statements: 

"Warranty  and  Agreement.  The  Buckeye 
machine,  for  which  the  within  order  is  giv- 
en. Is  warranted  to  be  well  made,  of  good 
material,  and,  If  properly  managed,  to  do 
trood  work.  The  purchaser  shall  have  one 
day  in  the  harvest  field  to  give  it  a  fair  trial, 
and  agrees  to  see  that  the  machine  Is  prop- 
erly managed.  In  case  the  machine  does  not 
do  good  work,  the  purchaser  la  to  give  written 
notice  both  to  the  agent  from  whom  he  re- 
ceived the  machine,  and  to  Aultman,  Miller 
tc  Co.,  Akron,  Ohio,  stating  wherein  It  falls, 
and  shall  allow  reasonable  time  to  get  to 
it  and  remedy  the  defecta>  iX  any;  and  the 


purchaser  shall  render  necessary  and  frlenA- 
ly  assistance  to  the  person  sent  to  look  after 
the  machine,  and  shall  furnish  a  suitable 
team  for  making  further  test  of  the  machine^ 
and.  If  it  cannot  be  made  to  do  good  work, 
he  shall  return  It  to  the  place  where  he  re- 
ceived it,  free  of  charge,  In  as  good  condi- 
tion as  when  recetved,  excepting  natural 
wear,  and  a  new  machine  will  be  given  in 
its  place,  or  the  mon^  will  be  refunded. 
Continued  possession  of  the  machine,  or  fail- 
ure to  give  notice  as  above,  shall  be  conclu- 
sive evidence  that  the  machine  fills  the  war- 
ranty, and  no  one  has  any  authority  to 
change  this  warranty  in  any  maimer  what- 
ever.   AuKman,  Miller  A  Co. 

"In  case  anything  bappetm  my  crop,  I  am 
not  to  take  the  binder.  If  I  do  not  gdt 
enough  to  cut  this  la  also  void;  and  if  tt 
does  not  cut  and  handle  flax  it  Is  void." 

Pursuant  to  the  above  ordo:,  a  harvester 
and  binder,  as  therein  designated,  was  ship- 
ped to  Albion,  and,  on  arrival,  waa  taken 
firom  the  car,  and  loaded  on  the  wagon  of 
Mr.  Woodworth,  and  hauled  to  his  farm. 
The  tongue  of  the  machine.  It  appears,  waa 
und^  some  other  freight  in  the  car,  and 
could  not  be  very  readily  taken  from  the 
car  at  the  time  the  other  parts  of  the  ma- 
chine were  removed  therefrom,  and,  conse- 
quently, it  was  not  delivered  to  Woodworth 
at  the  time  he  received  the  other  portions 
of  the  harvester.  It  Is  possibly  true  that 
there  was  another  part,  or  were  parts,  of 
the  machine,  contained  in  a  box,  which 
Woodworth  did  not  get  when  the  machine 
was  taken  from  the  car.  Whether  he  did 
or  not  does  not  very  clearly  appear  from  the 
evidence  on  this  point  It  Is  not  material, 
except  as  Its  being  the  fact  or  not  has  a 
tendency  to  prove  or  disprove  whether  the 
harvester  was  delivered  to  Woodworth  In 
Albion  or  on  his  farm.  During  the  next 
day  after  the  one  on  which  parts  of  the 
harvester  were  removed  from  the  car,  and 
received  by  Woodworth,  and  taken  to  his 
farm,  the  agent  and  a  man  in  his  employ 
took  the  tongue  of  the  machine,  and  possibly 
some  other  parts,  and  went  to  Woodworth's 
place,  and  they  and  he  set  up  the  harveater, 
and  with  it  cut  a  short  swath  of  green  oats. 
and  commenced  to  cut  some  barley;  one  ob- 
ject being  to  try  the  machine,  and  ascertain 
whether  it  would  do  "good  work,"  as  had 
been  agreed  that  it  should.  After  going  a 
few  times  around  the  small  field  or  patch  of 
grain,  probably  not  more  than  twice,  they 
stopped  for  the  day,  and  a  brace  to  the  reel, 
which.  It  was  thought  was  too  long,  was 
detached  from  the  machine,  and  by  the 
agent  and  his  employ^  taken  to  Albion, 
shortened,  and  the  next  morning  taken  back 
to  the  farm,  readjusted  in  Ita  place  on  the 
harvester,  and  the  woik  of  cutting  the  bar^ 
ley  and  testing  the  machine  as  a  harvester 
ajid  binder  resumed.  It  also  appears,  from 
the  testimony  of  one  witneaa,  that  a  third 
time  he  was  seat,  aad  went  to  Woodworth's 
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tmrm,  for  tbe  purpose  of  putting  the  bar- 
Tester  and  binder  In  woHcinjr  order,  wblch 
taste  was  by  him  duly  performed.  Wood- 
worth  failed  to  pay  for  the  harrester,  or 
to  execute  and  deliver  the  promissory  notes 
provided  for,  and  as  agreed  upon  In  tbe  or- 
der for  the  machine,  and  the  agent  was 
compelled  to  pay  for  It,  and  received  from 
Aultman,  Miller  &  Co.  an  assignment  of  the 
order  and  claim  against  Woodworth,  and  In- 
stituted this  action  thereui>on.  Woodworth 
has,  at  all  times  since  the  commencement 
of  tbe  suit,  contended  that  the  machine  was 
not  as  warranted;  that  It  did  not  do  good 
work,— would  not  properly  elevate  or  bind 
the  grain;  that  he  was  to  receive  a  flax  at- 
tachment, consisting  of  what  was  called,  dur- 
Utg  the  trial  and  In  tbe  pleadlni;s,  a  "flax 
dump,"  and  also  a  "smooth  sickle,"  to  be 
used  In  cutting  flax;  that  these  were  never 
d^vered  to  him;  that  tbe  machine  was  not 
delivered  to  bim  at  Albion,  but  on  bis  farm; 
that  the  agent  agreed  that.  If  it  did  not  do 
good  work,  and  he  did  not  make  It  work 
right,  Woodworth  was  to  leave  it  In  the 
field,  and  the  agent  would  take  it  away. 
Woodworth  cut  tbe  barley,  about  three  ajcres, 
left  tbe  machine  in  the  Aeld,  and  did  noth- 
ing further  with  it  until  February  or  March 
in  the  succeeding  year.  After  this  suit  was 
begun,  he  took  It  to  Albion,  and  left  It  on  a 
▼acant  block.  A  trial  of  the  Issues  to  a 
Judge  and  Juty  resulted  in  a  rerdict  and 
Judgment  for  plaintiff,  to  review  which  is 
tbe  object  of  error  proceedings  in  this  court. 
It  Is  claimed  that,  by  the  contract  of  sale, 
the  defendant  was  to  have  delivered  to  him 
a  flax  attachment;  that  this  was  never  done; 
rand  that,  there  being  this  failure  on  the  part 
of  the  party  selling  to  complete  the  contract, 
there  existed  no  valid  claim  for  tbe  whole 
amount  of  the  consideration.  The  Jury  no 
doubt  believed,  from  the  evidence,  that  there 
was  no  agreement  to  furnish  the  extra  at- 
tachment, and  tbe  evidence  was  ample  to 
warrant  and  sustain  such  a  finding.  In  re- 
gard to  each  of  the  questions  of  whether 
the  plaintiff  agreed  that  the  machine  should 
tte  left  In  the  field.  If  rejected  by  defendant, 
and  plaintiff  would  go  and  get  it;  whether  It 
did  good  work  or  not;  whether  defendant 
'gave  notice,  subsequent  to  the  machine  be- 
ing put  in  order  the  last  time,  a  few  days 
after  it  was  set  up,  that  be  was  dissatisfied 
with  It,  or  that  it  did  not  work  according 
to  agreement;  and  whether  the  defendant 
refused  to  execute  the  note  or  settle  the 
claim  for  the  machine,— there  was  a  direct 
conflict  In  tbe  evldoice;  and  the  Jury  bav- 
4ng  solved  them  in  favor  of  plaintiff,  and 
the  evidence  as  to  each  being  sufficient  to 
sustain  such  findings,  while  it  Is  true  that 
tbe  evidence  would  have  sustained  findings 
to  the  contrary,  conforming  to  a  well-estab- 
lished rule  of  this  court,  they  will  not  be 
disturbed.  And  what  has  been  said  of  tbeye 
.questions  applies  with  equal  force  to  th.it 
«f  whether  the  machine  had  ever  been  ten- 


dered to  the  agent  It  Is  contended  tbat 
paragrraph  No.  7  of  the  charge  to  tbe  Jury, 
given  by  the  court  on  its  own  motion,  was 
inapplicable  to  the  facts  of  this  case.  A 
careful  consideration  of  this  instmction,  in 
connection  with  all  tbe  evidence  adduced 
oh  the  trial,  convinces  us  that  it  la  not  open 
to  the  complaint  urged  against  It. 

One  assignment  of  the  petition  in  «rror 
was  in  the  following  terms:  **The  court  err- 
ed In  ^ving  the  first,  second,  fourtb,  fifth, 
and  seventh  instructions  asked  by  defend- 
ant in  error."  It  Is  stated  by  counsel  that. 
under  the  rule  of  this  court.  If  any  one  of 
the  instructions  to  which  tbe  above  assign- 
ment refers  Is  not  erroneous,  the  assign- 
ment must  fall  as  to  all.  By  an  examina- 
tion of  the  Instructions  above  included,  we 
reach  the  conclusion  that  the  one  numbered 
2  was  applicable  to  the  evidence  and  issues, 
and  not  erroneous,  wb^  construed,  as  it 
must  be,  with  all  other  portions  of  the 
chargre,  and  Its  giving  was  proper.  This 
being  determined,  this  assignment  must  bo 
overruled. 

Another  assignment  of  error  reads  as  fol- 
lows: **The  court  erred  in  refusing  th<- 
fourth,  fifth,  and  sixth  instructions  asked  b.T 
plaintiff  in  error."  As  stated  by  counsel  in 
the  brief  filed,  if  any  one  of  these  instruc- 
tions was  properly  refused,  the  asslgrnment 
must  fail.  The  subject-matter  embraced  in 
the  instmction  numbered  4,  referred  to  in 
the  assignment  Just  quoted  herein,  was  ful- 
ly covered  and  embodied  In  the  paragiapli 
numbered  6  of  Instructions  prepared  an-l 
given  by  the  trial  Judge  on  bis  own  motion. 
Hence  its  giving  was  properly  refused.  This 
disposes  of  the  assignment  of  error  adverse- 
ly to  the  contention  in  regard  thereto  in  Ik- 
half  of  plaintiff  in  error.  There  were  no 
other  alleged  errors  argued  by  counsel,  and 
it  follows,  from  the  conclusions  herein  reach- 
ed, that  the  Judgment  of  the  district  conn 
must  be  affirmed. 


HAN8COM  V.  LANTRT  et  al. 

(Supreme  Court  of  Nebraska.    June  3,  1896.) 

Bill  op  Excbptions  —  Timb  for  8BTTi.nia  —  Ei- 
TKNBioy— What  Jodoi  mat  Okaxt. 
1.  The  Code,  prerious  to  1877,  required  ex- 
ceptions to  be  reduced  to  writinK  and  allowed 
during  the  term  at  which  they  were  taken. 
By  amendment,  in  the  year  named,  it  was  pro- 
vided that  the  party  excepting  mnst  reduce  hit 
exceptions  to  writing  within  15  days,  or  in 
Buch  time  as  tbe  court  may  direct,  not  exceed- 
ing  40  days  from  the  rising  of  the  court.  Code 
Civ.  Proc.  i  311.  In  lS8l  said  section  was  fo 
amended  as  to  authorize  an  extension  of  the 
time  by  the  jud^e  before  whom  the  cause  ws" 
tried,  not  exceeding  40  days  in  addition  to  that 
allowed  in  the  first  instance,  upon  a  showing  of 
dne  diligence.  BM,  that  the  application  under 
the  amendment  last  mentioned  should  be  ad- 
dressed to  the  judge  to  whose  ruling  the  ei- 
ception  was  taken,  and  that  an  order  by  another 
Judge  of  the  district  extending  the  time  within 
which  to  settle  the  blU  of  exceptions  is  Ineffeot- 
Ive  for  that  purpose. 
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2.  The  duty  of  a  judge  with  ueapect  to  the 
allowance  of  exceptions  is,  within  statntoir  lim- 
itations, a  continuing  one,  and  docs  not  ter- 
miaate  with  the  qualification  of  bis  suoceHsor 
in  ol&ce.  State  t.  Barnes,  IS  N.  W.  701,  16 
Neb.  37;  Quick  t.  Sachsse,  47  N.  W.  835,  31 
Neb.  312. 

3.  Payne  t.  Jones,  50  N.  W.  8,  38  Neb. 
260,  diatincnished. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Douglas  coun- 
ty; G.  W.  Ambrose,  Judge. 

Action  by  Andrew  J.  Hanscom  against  Vic- 
tor G.  Lantry  and  another  to  foreclose  a 
mortgace,  In  which  there  was  a  decree  for 
plaintiff.  From  an  order  confirming  the  sale 
made  under  the  decree,  defendants  appealed. 
On  motion  to  quash  the  bill  of  exceptions. 
Sustained. 

D.  W.  Merrow,  for  appelUnta.  Geo.  B. 
Prltchett,  for  appellee. 

POST,  C.  J.  This  Is  an  appeal  from  an 
order  of  confirmation  by  the  district  court 
for  Douglas  county,  and  is  submitted  upon 
tbe  motion  of  the  appellee,  Hanscom,  to 
quash  the  bill  of  exceptions  filed  herein.  It 
appears  from  the  record  that  the  order  ap- 
pealed from  was  entered  by  Hon.  George 
W.  Ambrose,  one  of  the  Judges  of  the  dis- 
trict court  for  said  county,  on  the  26th  day 
of  October,  1895,  and  that  on  said  day,  ex- 
ception being  taken  to  the  order  mentioned, 
the  court,  on  motion  of  appellants,  fixed  the 
Amount  of  a  supersedeas  bond  without  ex- 
tending the  time  within  which  to  prepare 
and  serve  a  bill  of  exceptions.  On  January 
4,  1896,  the  term  of  court  was  adjourned 
sine  die,  and  on  January  8th  Judge  Am- 
brose's term  of  office  expired.  On  January 
13,  1896,  appellants  procured  from  Hon.  C 
K.  Scott,  one  of  the  Judges  of  said  district, 
an  order  extending  the  time  for  settling  their 
bill  of  exceptions  until  February  1st  On 
February  5th  a  second  order  was  made  by 
Judge  Scott,  by  which  appellants  were  al- 
lowed 15  days'  additional  time  from  and 
after  the  expiration  of  the  time  first  al- 
lowed, and  on  February  5th  Judge  Ambrose 
allowed  the  bill  of  exceptions,  over  the  ob- 
jection of  the  appellee;  his  certificate,  oth- 
erwise  in  the  usual  form,  containing  this  re- 
«ital:  "I  was  present  in  Omaha  on  January 
13,  1806.  No  application  was  made  to  me 
to  extend  the  time  for  preparing  and  serv- 
ing a  bill  of  exceptions  herein." 

The  question  first  suggested  by  the  fore- 
.S^)ing  statement  is  that  of  the  authority  of 
Judge  Scott  to  extend  the  time  within  which 
the  appellants  were  required  to  prepare  and 
serve  their  bill  of  exceptions.  Section  308 
of  the  Code,  previous  to  the  amendment  of 
1877,  required  exceptions  to  be  reduced  to 
■writing  during  the  term  at  which  they  were 
taken.  Monroe  t.  Elburt,  1  Neb.  174;  Heady 
■V.  Flshbum,  3  Neb.  263;  City  of  Seward  v. 
Klenk,  27  Neb.  615,  43  N.  W.  407.  Said  sec- 
tion was.  In  the  year  above  named,  amended 


to  read  as  follows:  "The  party  objecting  to 
the  decision  must  except  at  the  time  the  de- 
cision l8  made,  and  time  may  be  given  to 
reduce  the  same  to  writing  as  hereinafter 
provided."  Section  311  was,  at  the  same 
time,  so  amended  as  to  provide  that  "the 
party  excepting  must  reduce  bis  exceptions 
to  writing  within  fifteen  days,  or  In  such 
time  as  the  court  may  direct,  not  exceeding 
forty  days,  from  the  rising  of  the  court,  and 
submit  the  same  to  the  adverse  party  or 
his  attorney  of  record  for  examination  and 
amendment."  Sess.  Laws  1877,  p.  11.  In 
1881  the  last-named  section  was  further 
amended  by  the  addition  thereto  of  the  fol- 
lowing provision:  "In  cases  where  the  par- 
ty seeking  to  obtain  the  allowance  of  a  biU 
of  exceptions  has  used  due  diligence  in  that 
behalf,  but  has  failed  to  secure  the  settle- 
ment and  allowance  of  the  same  as  herein 
required.  It  shall  be  competent  for  the  Judge 
who  tried  the  cause,  upon  showing  of  due 
diligence  and  not  otherwise,  to  extend  the 
time  herein  allowed,  but  not  beyond  forty 
(40)  days  additional  to  that  herein  provided, 
making  such  specific  directions  In  that  be- 
half as  shall  seem  just  to  all  parties."  Laws 
1881,  c.  27,  }  1.  It  seems  clear  that  the  fore- 
going provisions  contemplate  two  distinct 
orders  respecting  the  time  within  which  to 
procure  the  allowance  of  bills  of  exceptions, 
viz.:  (1)  Such  time  as  may.  In  the  first  in- 
stance, be  prescribed  by  the  court,  not  ex- 
ceeding 40  days  from  the  adjournment  sine 
die  of  the  term.  (2)  Such  additional  time, 
not  exceeding  40  days,  as  may  upon  proper 
showing  be  allowed  by  the  Judge  before 
whom  the  cause  was  tried.  It  follows  that 
appellant's  motion  for  additional  time  within 
which  to  procure  the  allowance  of  their  ex- 
ceptions should  have  been  addressed  to 
Judge  Ambrose,  by  whom  the  order  of  con- 
firmation was  made,  and  that  the  orders  in 
that  l)ehalf  by  Judge  Scott  were  ineffective 
for  the  purpose  Intended. 

Nor  is  the  fact  that  the  proceedings  In 
question  were  had  subsequent  to  the  expi- 
ration of  Judge  Ambrose's  term  of  office  at 
all  material,  since,  as  held  in  State  v. 
Barnes.  16  Neb.  37,  19  N.  W.  701,  and  Quick 
V.  Sachsse,  31  Neb.  312,  47  N.  W.  035.  the 
duty  of  a  judge  with  respect  to  the  allow- 
ance of  exceptions,  within  statutory  limita- 
tion, is  a  continuing  one,  and  does  not  ter- 
minate with  the  qualification  of  his  succes- 
sor in  office.  We  have  been  referred  to 
Payne  v.  Jones,  33  Neb.  260,  50  N.  W.  8,  in 
support  of  the  contention  that  Judge  Scott 
wns  authorized  to  allow  the  extension  of 
time.  But  that  case  is,  we  think,  not  In 
I>oint  for  two  reasons:  (1)  Because  the 
Judge  before  whom  It  was  tried  below  was, 
at  the  date  of  the  order  there  mentioned,  ab- 
sent from  the  district,  while  Judge  Ambrose 
was,  as  shown  by  the  record  before  us,  pres- 
ent in  the  city  of  Omaha,  and  qualified  to 
make  such  orders  as  were  easential  to  pre- 
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seire  the  rights  ot  the  parties.  (2)  The  re- 
port of  the  case  cited  does  not  disclose  the 
date  of  the  Judgment  complained  of,  wheth- 
er  any  time  was  allowed  by  Judge  Hamer, 
before  whom  it  was  tried,  or  whether  the 
subsequent  order  by  Judge  Church  was  made 
during  the  same  or  another  term,  or  in  va- 
cation. The  conclusion  drawn  by  counsel 
from  that  case  is  opposed  to  the  express 
terms  of  the  statute,  and  imputes  to  the 
court  a  meaning  which  is  neither  the  neces- 
sary nor  logical  result  of  the  language  em- 
ployed in  the  opinion.  We  prefer  to  regard 
what  is  there  said  as  applicable  to  such  or- 
ders only  as  are  contemplated  in  the  first 
instance,  and  which,  in  the  exercise  of  the 
authority  conferred  upon  the  court,  may  be 
made  by  any  Judge  thereof  during  the  term, 
rather  than  to  subsequent  orders,  author- 
ized by  the  amendment  of  1881,  which  must, 
in  the  language  of  the  statute,  be  made  by 
"the  Judge  who  tried  the  cause."  Laws 
1881,  p.  202,  c.  27,  1 1.  But,  assuming,  what 
cannot  be  admitted,  yiz.  that  there  are  to  be 
found  in  the  report  of  that  case  expressions 
in  conflict  with  the  contusions  here  stated, 
they  dionld  be  understood  as  oblt»  merely, 
and  not  declslTe  of  the  question  und«  dis- 
cussion. 

Our  attention  is  also  directed  to  the  affl- 
davlts  submitted  in  support  of  the  applica- 
tion addressed  to  Judge  Scott  It  is  sulB- 
cient,  without  further  reference  to  them, 
that  they  tend  strongly  to  prove  that  the 
failure  to  secure  a  bill  of  exceptions  within 
15  days  from  the  adjournment  of  the  term 
was  In  no  wise  attributable  to  the  negli- 
gence of  the  appellants  or  their  attorney. 
Such  proof  would,  we  must  assume,  had  It 
been  submitted  to  Judge  Ambrose,  have  en- 
titied  appellants  to  the  order  sought  But, 
however  meritorious  their  claim  in  that  bo- 
half,  it  cannot  be  successfully  Interposed  in 
resistance  of  the  motion  to  strilce,  since  to 
the  disfirict  court  or  Judge,  and  not  to  this 
court,  has  been  confided  discretion  with  re- 
ject to  the  subject  iuTolved.  As  said  by 
Beese,  C.  J.,  in  Greenwood  y.  Craig,  27  Neb. 
609,  43  N.  W.  427,  "the  whole  matter  of  the 
extension  of  time  for  the  settling  of  bills  of 
exceptions  is  regulated  by  statute,  and.  In 
order  to  procure  the  settling  of  a  bill  of  ex- 
ceptions, parties  desiring  such  settlement 
must  bring  themaelres  within  the  law  upon 
the  subject"     Motion  sustained. 


FABMEBS'  A   MBBCHANTS'  INS.  CO.  t. 
MOORH. 

(Supreme  Court  of  Nebraslca.    June  2,  1896.) 

Partt  ih  Intercst— Actios  on  Polict. 

1.  Except  as  otherwise  proTided  in  the 
Code,  erery  action  must  be  prosecuted  in  the 
n.<ime  of  the  real  party  interested. 

2.  Beld,  tiist  the  netitioD  fails  to  show  that 
tlie  plaintifC  ha*  aadt  aa  iateceit  in  a  policf 


ot  fire  insurance  as  to  entitle  her  to  maintain  an 
action  thereon  in  her  own  name. 
(Syllabus  by  the  Oiart) 

Error  to  district  court,  Madison  county; 
Sulliran,  Judge. 

Action  by  O.  M.  Moore  against  the  Farm- 
ers' &  Merchants'  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.     Beversed. 

Campbell  &  Wallis,  for  plaintiff  In  error. 
Allen,  Beed  &  Ellis,  for  defendant  in  error. 

NORVAL,  J.  This  was  an  action  by  O.  M. 
Moore  upon  a  policy  of  fire  insurance  issued 
by  the  defendant  to  one  E.  C.  Warner  in  the 
sum  of  fsao  upon  a  dwelling  house  situate 
in  the  town  of  Wamerville,  Madison  county. 
The  insured  property  harlng  been  subsequent- 
ly wholly  destroyed  by  fire,  this  action  wa» 
commenced  to  recover  the  amount  of  said 
policy.  The  cause  was  tried  before  a  Jury,, 
and  a  verdict  rendered  in  favor  of  the  plain- 
tift.  The  defendant  prosecutes  a  petition  in 
error. 

At  the  commencement  of  the  trial  the  de- 
fendant objected  to  the  introduction  of  any 
testimony,  on  the  ground  that  the  petition 
failed  to  state  a  cause  of  action,  which  objec- 
tion was  overruled  by  the  court  This  rul- 
ing is  assigned  for  error.  It  is  insisted  that 
the  petition  falls  to  show  that  the  plaintUT 
has  any  Interest  in  tlie  contract  or  policy  of 
insurance  declared  upon.  The  policy,  a  copy 
of  which  is  set  out  in  and  made  a  part  of  the 
petition,  was  executed  and  delivered  to  E.  0. 
Warner,  the  alleged  owner  of  the  insured 
premises.  It  contained,  among  other  tilings, 
the  following  provisions:  "Lioss,  if  any,  paya- 
ble to  M.  O.  Moore,  mortgagee,  as  her  interest 
may  appear,  subject,  however,  to  all  the  con- 
ditions of  this  policy."  The  petition  does 
not  disclose  that  the  policy  was  payable  to 
this  plaintiff,  Olive  M.  Moore,  or  that  it  has 
been  assigned  to  her,  or  that  she  was  in  any 
manner  a  party  to  the  contract  of  insurance. 
The  face  of  the  iwlicy  shows  that  the  Insur- 
ance money  was  to  be  paid  to  M.  O.  Moore. 
There  is  no  averment  in  the  petition  that  the 
initials  of  plaintiff's  maiden  name  were  in- 
correctly stated  in  the  policy,  or  that  plaintiff 
and  M.  O.  Moore  are  one  and  the  same  {tor- 
son.  The  petition  is,  therefore,  faulty  In  not 
showing  that  this  plaintiff  has  the  right  to 
recover  tipon  the  policy.  The  Code  reqtilres 
that  actions  must  tw  prosecuted  in  the  name 
of  the  real  party  in  interest  In  order  to 
maintain  the  suit  plaintiff's  interest  should 
have  been  afllrmatively  disclosed  by  proper 
averments  In  the  petition.  Hincklin  v.  Bank, 
8  Neb.  463.  We  are  all  of  the  opinion  that 
for  the  defect  indicated  above  the  petition 
does  not  state  a  cause  of  action  in  favor  of 
the  plaintiff,  and  for  that  reason  alone,  with- 
out considering  the  other  errors  assigned, 
the  Judgment  must  be  reversed,  and  the  cause 
remanded.     Beversed  and  remanded. 
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AXBES  T,  TENNEY  et  aL 
<Sapreme  Court  vt  Nebraska.    June  2,  1896.) 
Rbvibw  ox  Afpi^i. 
In  this  cttMt  tbere  is  inTolred  no  qoeo- 
tion  other  than  of  fact,  and,  the  findings  being 
•nstained  by  sofficient  eridence,  the  judgment 
i*  affirmed. 
(Srllabns  by  the  Court.) 

ESrror  to  district  conrt,  Saline  coonty;  Has- 
tings, Judge. 

Action  by  Walter  H.  Tenney  ft  Co.  against 
W.  B.  Ayers  and  F.  O.  Ayera.  Judgment  for 
plalntitTB,  and  defendant  W.  B.  Ayers  brings 
error.     Affirmed. 

J.  H.  Grlnun,  L.  W.  Colby,  and  G.  B. 
Chaney,  for  plalntiil  In  error.  Hastings  & 
HcGlntle,  for  defendants  In  error. 

RYAN,  C.  This  action  was  brought  by  the 
defendants  In  error  against  the  plaintiff  In 
«rTor  and  F.  O.  Ayers  in  the  district  court  of 
Saline  county,  for  the  collection  of  a  promis- 
sory note  for  $405.80  made  Octolier  3,  ISiK). 
This  note  was  due  foiu:  months  after  its 
'date.  The  controrersy  between  the  parties 
to  this  note  was  as  to  whether  or  not  it  had 
been  paid.  On  January  24,  1891,  which  was 
before  it  matured,  this  note  was  in  the  De 
^Vltt  iHinlE  for  collection.  This  bank,  on  the 
day  last  named,  telegraphed  the  payees  of 
the  note  as  follows:  "Ayers  Bros,  in  l>ad 
shape.  Say  will  ship  what  goods  they  tiave 
■of  yours,  prepaying  freight,  If  yon  will  take 
them  as  billed  to  them.  Instruct"  On  the 
same  day  the  following  telegram  was  re- 
•celved  In  answer:  "Have  Ayers  ship  back 
the  goods  as  suggested.  See  that  It  Is  done 
St  once."  This  bank,  on  January  27,  1891, 
telegraphed  as  follows:  "Enough  goods  have 
been  shipped  back  for  Ayers  Bros.'  note." 
On  the  day  pre>.-edlng  the  date  of  the  last 
above  telegram  there  was  given  to  Ayers 
Bros,  the  following  receipt;  "Received  of 
Ayers  Bros,  goods  to  the  value  of  four  hun- 
-dred  and  five  lo/ioo  dollars  in  boots,  shoes, 
and  slippers,  as  per  Invoice  attached,  for  Wal- 
ter H.  Tenney  &  Co.,  Boston,  Mass.  By  O. 
B.  Anderson,  Agent"  The  above  C.  B.  An- 
derson, at  the  time  of  the  signing  of  the  above 
receipt  was  cashier  of  the  Be  Witt  banlc 
The  Invoice  referred  to  was  put  In  evidence 
by  the  defendants  In  error,  and  upon  it  was 
designated  the  goods  which  Ayers  Bros,  had 
received  from  C.  H.  Tenney  &  Co.  There 
•was  no  attempt  to  controvert  the  correctness 
of  these  designations,  and  they  were  there- 
fore property  allowed  ns  credits  upon  the 
note.  There  was  Judgment  for  the  balance 
in  the  sum  of  $369.40,  and  the  plaintiff  in  er- 
ror, who  alone  had  answered  in  the  district 
■court  now  urges  that  the  credit  should  have 
been  of  the  entire  amount  of  the  invoice.  The 
proposition  by  the  first  telegram  was  to 
-ship  back  what  goods  they  have  of  yours"; 
that  is,  what  goods,  obtained  from  C.  H.  Ten- 
ney ft  Co.,  were  held  by  Ayers  Bros.  The 
rf^sponse  authorized  only  shipment  back  of 


goods  "as  suggested."  The  bank  receipted 
for  goods  invoiced  as  having  been  shipped  to 
an  amount  in  value  sufficient  to  pay  the  note 
on  the  2eth,  and  not  tmtil  the  27th  notified 
the  payees  of  the  fact.  It  was  then  too  late 
for  the  payees  to  prevent  the  shipment  When 
the  consignment  was  received,  the  goods  con- 
templated by  the  first  and  second  telegrams 
were  accepted  as  agreed.  The  remainder 
were  stored  subject  to  order  of  the  consignor. 
Neither  the  bank  nor  Mr.  Anderson  was  con- 
stituted the  agent  of  Tenney  ft  Oo.  for  the 
settlement  of  the  note  by  receiving  goods. 
The  direction  to  the  bank  was  to  have  certain 
goods  shipped  as  had  been  suggested.  It 
was  shown  by  the  evidence  that  the  plaintiff 
in  error  was  aware  of  the  contents  of  the 
first  two  telegrams,  so  that  he  was  not  de- 
ceived as  to  the  limited  nature  of  the  bank's 
authority.  The  Judgment  of  the  district  court 
is  affirmed.     Affirmed. 


SIMS  et  al.  v.  DAVIS  et  sL 

(Supreme  Court  of  Nebraska.     June  2,  1S96.) 

Dismissal  bt  Plaiktiff— Ixteklocutobt  Motion 

— Review. 

1.  In  an  action  wherein  the  deeradant  baa 
not  appeared,  a  dismissal  filed  by  plaintiff  as 
provided  by  atatnte  enda  the  case,  and  litigation 
therein  cannot  be  continued. 

2.  A  final  judgment  ia  neeesaary  to  entitle 
any  party  to  review  the  ruling  of  the  district 
court  upon  a  mere  interlocutory  motion. 

(SyUabus  by  the  Conrt) 

Error  to  district  court,  Douglas  connty; 
Ferguson,  Judge. 

Action  by  Alice  Davis  against  John  C.  Da- 
vis for  divorce.  Bill  dismissed,  and  Sims 
and  others,  attorneys  for  plaintiff,  move  to 
set  aside  the  order  of  dismissal,  and  for  an 
allowance  of  attom^'s  fees.  Motion  over- 
ruled, and  they  bring  error.     Dismissed. 

Sims  &  Bainbridge  and  Switzler  &  Mcin- 
tosh, for  plaintiffs  in  error.  C.  H.  Balllet 
for  defendants  in  error. 

RTAN,  C.  On  the  80th  of  BCarch,  1893, 
Alice  Davis,  by  her  attorneys,  Switzler  ft 
Mcintosh  and  Sims  ft  Bainbrid«re,  filed  in 
the  office  of  the  clerk  of  the  district  court 
of  Douglas  county  her  petition  praying  a  di- 
vorce from  her  husband,  John  C.  Davis,  an 
allowance  of  alimony,  and  the  ctistody  of 
the  two  minor  children  of  the  parties  liti- 
gant On  May  26,  1893,  the  default  of  the 
defendant  was  entered  of  record.  On  Au- 
gust 19,  1893,  Jacob  Sims  and  Swltsler  ft 
Mcintosh  filed  an  application  for  the  allow- 
ance of  a  balance  due  them  as  attorney's 
fees,  and  requiring  the  defendant  to  pay  the 
same.  On  the  24th  day  of  August  1893, 
plaintiff  filed  a  dismissal  of  this  action,  and 
such  dismissal  was  entered  of  record  by  the 
clerk.  The  application  for  allowance  of  at- 
torney's fees  and  dismissal  were  filed  dur- 
ing vacation.  The  attorneys  caused  to  be 
served  on  Alice  Davis  and  John  C.  Davis, 


Digitized  by  VjOOQlC 


766 


67  NORTHWBSTEBN  BSPORTBR. 


(N«^ 


September  8,  1893,  «  notice  of  ttaelr  motion 
to  set  aside  the  order  of  dismissal  entered 
In  vacation.  On  September  28,  1893,  the 
motion  of  the  aforesaid  attorneys  for  the  va- 
cation of  the  order  of  dismissal  and  the  al- 
lowance of  attorney's  fees  was  overruled. 
By  a  petition  in  error.  In  which  the  attor- 
neys appear  as  plaintiffs  and  Alice  and  John 
C  Davis  as  defendants,  it  is  sought  to  re- 
verse the  aforesaid  ruling  upon  said  motion. 
If  the  dismissal  operated  to  end  the  action, 
this  case  falls  within  the  rule  announced  In 
Lavender  v.  Atkins,  20  Neb.  206,  29  N.  W. 
467,  wherein,  as  to  the  rights  of  counsel  to 
be  heard  after  a  dismissal,  it  is  said:  "What 
the  rights  of  counsel  may  be  in  the  case  it 
is  not  necessary  to  discuss.  It  is  only  nec- 
essary to  say  that.  Lavender  and  defendants 
having  settled  their  dispute,  the  case  is  at 
an  end,  and  the  litigation  In  that  suit  can- 
not be  continued."  If,  on  the  other  hand, 
as  seems  to  be  contended  by  plaintiffs  in  er- 
ror, their  pending  motion  was  merely  inter- 
locutory, and  for  some  purposes  continued 
the  action  in  existence,  notwithstanding  the 
tiling  of  a  dismissal,  the  result  is  equally  fa- 
tal to  this  proceeding,  as  will  be  shown  by 
quotations  from  the  transcript  Following 
the  recitation  of  submission,  the  record  Is  in 
the  following  language:  "On  consideration 
whereof  the  court,  being  fully  advised  In 
the  premises,  overruled  the  said  motion,  to 
which  ruling  of  the  court  the  said  Switzler 
&  Mcintosh  and  Jacob  Sims  duly  except." 
This  was  all,  and.  If  the  case  was  still  pend- 
ing when  the  above  motion  was  presented, 
a  flnal  Judgment  was  essential  to  give  any 
party  a  standing  In  this  court.  In  any  event, 
the  petition  In  error  must  be,  and  accord- 
ingly is,  dismissed.   Judgment  accordingly. 


HOMB  FIRH  INS.  CO.  v.  DUTCHER  et  al. 
(Siq>reme  Court  of  Nebraska.    June  2,  1896.) 

ReCIIVBRS  —  APPOIWTMBNT  IK  FORBOLOSCEE  PRO- 

OBBDINSS  —  Appeal  —  Bcperskdeas  — 
tJDPRBMB  Court — Foweks. 

1.  In  this  state  an  appeal  does  not  operate 
as  a  sapersedeaa,  except  as  provided  by  statute, 
and  upon  the  terms  imposed  by  statute. 

2.  An  order  appointing  a  receiver  pendente 
lite  cannot  be  superseded  as  a  matter  of  rifcbt 
daring  the  pendency  of  an  ai^ieal  from  that 
order. 

3.  An  order  appointing  n  receiver  of  real 
property  in  aid  of  foreclosure  proceedings  is  not 
an  order  directing  the  delivery  of  possession  of 
real  property,  within  the  meaning  of  Code  Civ. 
Proc.  i  077,  subd.  3. 

4.  In  cases  where  the  statute  makes  no  pro- 
vision for  a  supersedeas  as  a  matter  of  right, 
the  court  may,  in  its  discretion,  allow  a  superse- 
deas upon  conditions  wliich  it  may  affix  for  the 
protection  of  the  parties. 

5.  It  is  within  the  power  of  this  court,  in 
Its  discretion,  after  obtaining  jurisdiction  of  a 
case  by  appeal,  to  allow  a  supersedeas  in  cases 
not  provided  for  by  statute,  and  upon  terms 
which  the  court  may  prescribe. 

(Syllabus  by  the  Court) 


Appeal  from  district  court,  Donc^las  cotm- 
ty;  Keysor,  Judge. 

Action  by  the  Home  Fire  Insurance  Com- 
pany against  Warren  Dntcher  and  othersi. 
A  receiver  was  appointed  pendente  Ute.  and 
defendants  appealed.  Their  supersedeas 
bond  was  striclcen  oat  on  motion,  and  the 
receiver  applied  for  a  writ  of  assistance. 
On  application  by  appellants  for  an  order 
restraining  the  district  court  and  the  receiv- 
er from  proceeding  further  pending;  the  ap- 
peal   Granted  on  condition. 

L.  D.  Holmes  and  C.  W.  Toong,  for  ap- 
pellants,   y.  O.  Strlcfcler,  for  app^ee. 

IRVINB,  0.  The  Home  Fire  Insurance 
Company  Instituted  an  action  In  the  district 
court  of  Douglas  county  to  foreclose  a  mort- 
gage executed  by  Warren  Dutcher  on  prem- 
ises which  he  afterwards  conveyed  to  de- 
fendant A.  J.  Dutcher.  The  petition  con- 
tained allegations  to  the  effect  that  the  pres- 
ent value  of  the  premises  is  less  than  the 
mortgage  Indebtedness,  that  taxes  on  the 
premises  to  a  large  amount  have  been  suf- 
fered to  become  delinquent,  and  that  waste 
was  being  committed.  There  was  a  prayer 
for  a  receiver  pendente  lite.  The  district 
court,  upon  bearing  evidence  on  the  applica- 
tion for  a  receiver,  sustained  said  applica- 
tion, and  appointed  a  receiver  for  the  prem- 
ises. From  this  order  the  defendants  have 
appealed. 

The  district  court  at  the  time  of  making 
the  order,  fixed  the  amount  of  the  superse- 
deas bond  at  $500,  and  within  the  statutory 
period  the  defendants  entered  Into  a  bond 
in  that  sum,  conditioned  according  to  the 
third  subdivision  of  section  677  of  tbe  Code 
of  Civil  Procedure.  This  subdivision  is  as 
follows:  "When  the  Judgment  decree  or 
order  directs  the  sale  or  delivery  of  posses- 
sion of  real  estate,  the  bond  shall  be  In  such 
sum  as  the  court  or  Judge  thereof  In  vaca- 
tion shall  prescribe,  conditioned  that  the  ap- 
pellant or  appellants  will  prosecute  such  ap- 
peal without  delay  and  will  not  during  the 
pendency  of  such  appeal  commit  or  suffer 
to  be  committed  any  waste  upon  such  real 
estate."  A  motion  was  made  to  strike  this 
bond  from  the  files  on  the  grounds:  First 
that  there  is  no  authority  in  law  for  super- 
seding an  order  appointing  a  receiver  pen- 
dente lite;  and,  second,  that  If  such  an  or- 
der may  be  superseded,  the  bond  should  be 
conditioned  to  pay  the  reasonable  rental 
value  of  the  property  pending  appeaL  This 
motion  the  court  sustained,  and,  an  applica- 
tion having  been  made  by  the  receiver  for 
a  writ  of  assistanc:,  the  appellants  made 
application  to  this  court  for  an  order  re- 
straining the  district  court  and  the  receiver 
from  taking  any  further  steps  pending  the 
appeaL 

The  primary  question  presented  Is  that 
stated  as  the  first  ground  of  the  motion  to 
strike  the  bond  from  the  flies,  to  wit  is 
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tbere  any  Authority  for  superseding  an  or- 
der   appointing   a    receiyer   pendente   Ute? 
In  considering  the  application  we  are,  there- 
fore, not  reviewing  the  order  striking  the 
bond  from  the  files,  because,  If  an  order  ap- 
pointing a  receiver  can  be  superseded  as  a 
matter  of  right.  It  must  be  under  the  third 
subdivision  of  section  677,   as   that  is  the 
only  provision  which  could  possibly  apply 
to    such   a  case.     In   such   event,   the  filing 
and  approval  of  the  bond  operated  as  a  su- 
persedeas, and  the  order  striking  the  bond 
from  the  flies  was  a  nuUity.     If,  on  the  oth- 
er hand,  there  Is  no  authority  for  a  super- 
sedeas in  such  a  case,  the  bond  itself  was 
a  nullity,  and  the  district  court  bad  author- 
ity to  proceed  in  disregard  of  such  bend. 
The  question  so  presented  is  by  no   means 
free  from  dlfiiculty.    A  supersedeas  is  now 
almost  everywhere  so  much  controlled  by 
statute,  and  the  statutes  are  so  different  in 
their  provisions,  that  but  little  assistance 
can  be  had  from  the  adjudications  of  other 
states.    After  a  severe  struggle  It  became 
established  in  England  that  an   appeal   of 
itself  operated  as  a   supersedeas.    Follow- 
ing the  analogy  of  this  practice,  it  Is  held 
iu  some  states  that  statutes  innvldlng  spe- 
cial conditions,  such  as  the  giving  of  a  bond, 
iu  order  to  affect  a  supersedeas,  are  merely 
restrictive  in  their  character,  and  that  the 
appeal    Itself   works   a    supersedeas    where 
there  is  no  statute  requiring  a  bond  or  a 
compliance  with  other  conditions.    A  differ- 
ent doctrine  has,  however,  been  announced 
in  this  state;  and  It  must  be  accepted  as 
tbe  established  rule  here  that  a  supersedeas 
can  be  had,  as  a  matter  of  right,  only  where 
it  Is  afilrmatively  provided  for  by  statute. 
(Jandy  v.  State,  10  Neb.  243,  4  N.  W.  1019; 
State  T.  Judges  of  District  Court,  19  Neb.  149. 
20  N.  W.  723;    State  v.  Meeker,  19  Neb.  444, 
27  N.  W.  427;    Cooperrider  v.  State,  46  Neb. 
S4.  64  N.  W.  372.     Owing  to  this  difference 
between  the  rule  on  tbe  subject  in  this  state 
and  the  rule  In  many  others,  as  well  as  the 
very  broad  differences  between  our  statute 
and  most  others,  the  cases  cited  on  behalf 
of  the  appellants  have  little  or  no  applica- 
tion to  that  before  ua.    Thus  State  v.  John- 
son, 13  Fla.  33,  was  based  on  statutes  mak- 
ing the  allowance  of  a  supersedeas  in  all 
cases  a   matter  of   discretion.    Everett    v. 
State,  28  Md.  190,  was  based  on  a  statute 
quoted  In  Blondhelm  v.  Moore,  11  Md.  365, 
expressly  providing  the  terms  of  a  superse- 
deas in  such  cases.    Northwestern  Mut  Life 
Ins.  Co.  V.  Park  Hotel  Co.,  37  Wis.  125,  was 
based  on  a  construction  of  a  statute  provid- 
ing for  supersedeas  bonds  in  certain  cases, 
followed  by  a  provision  fixing  the  terms  of 
the  bond  in  "all  other  cases."    The  court 
held   this   general   provision   applicable   to 
orders  appointing  receivers,  by  virtue  of  the 
doctrine  already  mentioned  as  prevailing  in 
some  places,  that  an  appeal  Itself  is  a  super- 
sedeas unless  a  statute  in  a  particular  case 
requires  some  further  condition  to  be  com- 


plied with,  or  denies  the  right.  That  thl» 
is  the  Wisconsin  doctrine  appears  more 
clearly,  perhaps,  from  the  case  of  Hudson 
V.  Smith,  9  Wis.  122.  BlUott  v.  Whltmore, 
10  Utah,  238,  37  Pac.  459,  seems  to  have  been, 
based  on  a  statute  like  ours,  and  is,  there- 
fore, more  nearly  In  point  In  that  case- 
the  defendant  was  In  possession  of  a  stream, 
and  had  appropriated  the  water,  by  means 
of  a  ditch,  to  his  own  use.  The  plaintiff 
obtained  a  decree  entitling  him  to  the  use 
of  a  part  of  the  water,  enjoining  the  defend- 
ant from  using  that  portion  awarded  the 
plaintiff,  and  appointing  a  commissioner  to- 
put  into  the  stream  a  certain  device  which< 
would  make  a  i»artltion  of  the  water  in  the 
proportions  decreed.  It  was  held  that  the 
case  fell  within  a  statute  identical  with  sub- 
division 3  of  section  677  of  our  Code,  an<^ 
that  the  decree  was  superseded  by  a  bond 
thereunder;  the  decree  in  effect  directing 
the  delivery  of  possession  of  real  estate. 
It  seems  to  us  that  the  court  thereby  gave 
an  exceedingly  liberal  construction  to  this 
provision.  But  there  is  this  difference  be- 
tween the  case  cited  and  that  before  us: 
that  In  the  Utah  case  the  decree  was  final, 
and  considered  as  an  order  for  the  delivery 
of  possession  of  real  property;  it  was  an 
order  for  a  final  and  perpetual  delivery  to 
the  adverse  party;  while  in  the  case  before 
us  the  possession  of  property  is  not  ordered 
delivered  finally  to  the  plaintiff,  but  to  an 
ofilcer  of  the  court,  to  hold  the  same  on 
behalf  of  all  parties  to  the  suit  as  their 
rights  may  ultimately  be  determined,  and 
as  a  provisional  remedy  only.  This  distinc- 
tion will  be  later  adverted  to.  In  Swing 
V.  Townsend,  24  Ohio  St  1,  the  action  was 
for  the  construction  of  a  will,  an  order  to 
sell  real  estate,  and  for  distribution.  Re- 
ceivers were  appointed  in  the  court  below. 
An  appeal  having  been  taken  from  the  de- 
cree, the  supreme  court  held  that  the  ap- 
peal did  not  supersede  tbe  receivership,  and 
that  the  powers  and  duties  of  the  receivers 
continued  notwithstanding.  It  would  seem, 
however,  from  Railroad  Co.  v.  Vamum,  lO 
Ohio  St  622,  that  an  order  appointing  a  re- 
ceiver was  not  at  that  time.  In  Ohio,  an 
appealable  order,  as  it  Is  made  here  by  sec- 
tion 275,  Code  Civ.  Proc.  In  Re  Real-Estate 
Associates,  58  Cal.  356,  it  was  held  that  an 
appeal  from  an  order  adjudicating  Insolven- 
cy and  appointing  a  receiver  did  not  sus- 
pend the  ftmctlons  of  the  receiver,  the  court 
saying:  "For  obvious  reasons  It  would  be 
dangerous  to  hold  that  the  functions  of  the 
receiver  are  suspended  during  the  appeal. 
It  may  be  imperatively  necessary  to  the 
preservation  of  the  estate  that  his  functions 
should  not  be  suspended."  This  case  has  a 
certain  significance  from  the  fact  that  sec- 
tion 945  of  the  California  Code  of  Civil  Pro- 
cedure bears  a  close  analogy  to  our  section 
677,  subd.  3;  but  other  provisions  of  the 
Caiifomia  laT#  are  so  different  that  we  can- 
not give  the  case  the  weight  which  it  would 
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otherwise  be  entitled  to.  ▲  series  of  cases 
in  Tennessee  is  InstnictlTe.  Tbat  state  has 
«  statnte  which  provides  that  "the  snpreme 
court  In  term  or  either  of  the  judges  In  vaca- 
tion may  grant  writs  of  supersedeas  to  an 
interlocutory  order  or  decree  or  execution 
Issued  thereon  as  In  case  of  a  final  decree." 
2  St  Tcnn.  {  3833.  It  would  seem  that  the 
language  of  this  statute  was  broad  enough 
to  authorize,  by  a  liberal  oonstroetion  at 
least,  the  allowance  of  a  supersedeas  on 
appeal  from  an  order  appointing  a  receiver. 
But  ttie  Tennessee  court  holds  that  it  does 
not  apply  to  such  an  order.  Baird  v.  Turn- 
pike Co.,  1  Lea,  394;  Bramley  v.  Tyree,  1 
Lea,  531;  Boberson  v.  Botierson,  3  Lea,  60. 
The  reasons  given  for  this  construction  are 
that  the  statute  was  Intended  only  to  apply 
to  orders  adjudicating  rights,  and  that  it 
does  not  a:tend  to  orders  made  pending  liti- 
gation for  the  preservation  of  rights,  but 
not  adjudicating  them. 

The  foregoing  comprise  all  the  cases  to 
which  the  briefs  direct  our  attention,  as  w^ 
aa  those  most  nearly  approaching  the  ques- 
tion b^ore  us  which  an  independent  exam- 
ination bas  brought  to  our  atteutlon.  There 
are  other  cases  treating  an  order  appointing 
a  receiver  as  one  which  should  l>e  super- 
ceded by  appeal  in  the  absence  of  express 
statute.  But  these  cases  emanate  from 
Jurisdictions  following  the  old  English  prac- 
tice, which  we  have  shown  does  not  prevail 
in  this  state.  For  several  reasons  we  think 
that  section  677  of  the  Code  should  not  be  so 
construed  as  to  authorize  a  supersedeas  of 
an  order  appointing  a  receiver  pendente  lite 
OS  a  matter  of  right  In  the  first  place,  as 
already  intimated,  the  third  subdivision, 
which  provides  for  orders  directing  the  de- 
livery of  possession  of  real  estate,  Is  the 
only  provision  which  could  apply;  and  the 
condition  of  the  l)ond  in  such  case  is  merely 
that  the  appellants  will  not  commit  waste. 
If  the  sole  object  of  a  receivership  is  to 
prevent  waste,  that  object  can  be  more  read- 
ily accomplished,  and  with  less  hardship, 
by  an  Injunction.  If  the  object  is  to  other- 
wise preserve  the  property,  or  to  sequester 
the  rents  and  profits,  the  condition  of  the 
bond  would  be  entirely  inadequate  to  the 
protection  of  the  i;>arty  on  whose  applica- 
tion a  receiver  was  appointed.  In  the  next 
place,  it  has  been  held  that  the  district  court 
may,  in  a  proper  case,  appoint  a  receiver 
After  decree,  and  pending  an  appeal,  and 
this  in  the  case  of  a  mortgage  foreclosure 
after  an  order  of  confirmation.  Bastman  v. 
Cain,  4.5  Neb.  48,  63  N.  W.  123;  Trust  Co.  v. 
Goos.  48  Neb.  — ,  66  N.  W.  843.  The  pro- 
priety of  such  an  appointment  may  largely  de- 
pt>nd  upon  the  fact  that  a  bond  conditioned 
uiulor  the  third  subdivision  of  section  677 
is  the  only  security  that  the  appellant  Is 
required  to  give  to  supersede  an  order  of 
confirmation;  and  that  such  security  may 
frequently  be  inadequate.  If  we  should 
now  hold  that  an  appeal  could  be  taken  in 


snch  case  from  an  order  appointing  a.  re- 
ceiver, and  that  order  be  sui)erseded  by  an- 
other bond,  conditioned  in  the  same  manner 
as  the  bond  in  the  appeal  from  the  order  of 
confirmation,  we  would  deny  the  Tery  pro- 
tection which  the  case  cited  hold  the  mort- 
gagee or  pnrcliaser  is  entitled  to.    Tbe  most 
conclusive   reason,   however,   for    tbe     con- 
struction which  we  have  Indicated  is  that 
the  appointment  of  a  receiver  is  a  proTislonal 
remedy.    It  does  not  adjudicate  any  rights. 
Its  purpose  is  merely  the  protection  of  the 
property  in  dispute  pending  the  action.    Pro- 
Tislonal orders  are   usually  summary,    fre- 
quently not  subject  to  review,  always  large- 
ly discretionary,  and  almost  unlrerMUly  not 
subject  to  be  superseded.     The  provisional 
remedies  now  existing  by  virtue  of  oar  Code 
of  Civil  Procedure  are  the  writs  of  r^levln 
and  attachment,   injunction,   and   receirers. 
Code  Civ.  Proc.  tit  8.     The  Code  contains  no 
provision  whereby  the  defendant  in  replevin 
can  supersede  the  writ  of  replevin,  or  even 
by  a  forthcoming  lx>nd  obtain  the  retnm  of 
the  property  pending  the  suit    In  case  of 
an  attachment  there  is  no  provision  'whereby 
tbe  execntion  of  the  writ  of  attachment  may 
be  superseded;    but  there  are  two    special 
provisions   whereby  the  defendant   can  re- 
gain possession  of  the  property  xt-pon  giving 
bonds.     Code  Civ.  Proc.  Sf  206,  219.    There 
is  also  an  express  provision  whereby  an  o^ 
der  discharging  the  attachment  may  be  su- 
perseded by  certain  procedure,  and  upon  the 
giving  of  a  bond  specially  provided  in  such 
case.     Code  Civ.  Proc.  S  236.     There  is  no 
provision  whereby  an  order  allowing  an  in- 
junction may  be  superseded  when  it  la  sole- 
ly prohibitive  in  its  character.    But  there  is 
a  special  provision  whereby  an  order  dis- 
solving an  injunction  may  be  superseded  so 
as  to  continue  the  injunction  in  force.    Code 
Civ.  Proc.  H  677,  679-681.     It  wiU   be  ob- 
served, therefore,   that   generally   the  Code 
contemplates  that  the  orders  aUo-wlng  any 
one  of  tbe  provisional  remedies  shall  stand 
in  force  until  discharged  by  the  court  allow- 
ing them  or  by  this  court  on  appeal;    and 
that  whenever  there  is  a  special  reason  for 
suspending  any  of  such  remedies,  the  legisla- 
ture has  deemed  it  necessary  to  provide  ex- 
pressly therefor.     It  is  evident  that  the  leg- 
islature has  not  considered  the  general  pro- 
visions for  a  supersedeas  applicable  to  the 
proyisional  remedies  in  such  a  manner  as  to 
prevent  their  enforcement     Special   provi- 
sions referred  to  have  always  been  consider- 
ed  as   exclusive    In    their    character.     The 
chapter  relating  to  receivers  contains  no  spe- 
cial provision  for  the  superseding  of  an  or- 
der of  appointment:    nor  Is  there  elsewhere 
in  the  Code  any  provision  of  that  character. 
As  pointed  out  already,  to  allow  a  superse- 
deas as  a  matter  of  right  would,  in  maaj' 
cases,  defeat  the  whole  pnrpoee  of  the  order; 
and  we  think  the  obvious  Intention  of  tbe 
legislature  was  that  such  purpose  should  not 
be  in  that  manner  defeated,  and  for  tliat 
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reason  no  proYtalon  was  made  for  Biipeneci- 
lug  Bach  an  order.  Furthermore,  the  Code 
prorldes'  protection  to  the  defendant  from 
the  resnlts  of  contlnnlng  provisional  reme- 
dies in  the  way  of  bonds  wlilch  are  always 
required  for  that  purpose. 

In  holding  that  a  party  may  not,  as  a  mat> 
ter  of  rl^t,  snpersede  an  order  appointlns 
a  receiver,  we  do  not  hold  that  a  superse- 
deas may  not  be  granted  In  the  discretion 
of  the  court.  This  court  has  already  held 
that  a  wilt  at  ouster  In  a  quo  warranto  case 
and  a  writ  of  mandamus  are  writs  which 
may  not  be  superseded  as  a  matter  of  right; 
bat  It  has  also  held  that  the  court  may,  In 
its  discretion,  allow  a  supersedeas  In  such 
cases.  Gandy  ▼.  State,  10  Neb.  243,  4  N. 
W.  1019;  State  t.  Judges  of  District  Court,  19 
Neb.  149,  26  N.  W.  723;  Cooperrlder  y.  State, 
46  Nob.  84,  64  N.  W.  S72.  It  la  quite  dear 
from  the  record  that  the  district  court  has 
been  proceeding  on  the  theory  that  there 
was  no  authority  whatever  fbr  a  superse- 
deas in  this  case,  and  has  not  exercised,  or 
been  called  upon  to  exercise,  its  discretion  in 
granting  or  refusing  a  supersedeas.  This 
court  now  has  jurisdiction  of  the  case  on 
appeal,  and  we  have  no  doubt  of  Its  power 
to  Itself  grant  a  stay  on  proper  conditions. 
City  of  JanesvlUe  v.  JanesviUe  Water  Co., 
89  Wis.  1B9,  61  N.  W.  770;  Haught  v.  Irwin, 
106  Pa.  St  648,  31  Atl.  200.  Inasmuch  as 
the  allowing  of  a  stay  is  wholly  a  matter 
of  discretion.  It  follows  that  the  court  may. 
In  allowing  the  stay,  afilx  such  conditions 
as.  in  its  Judgment,  are  necessary  for  the 
protection  of  the  parties.  A  bond  condltlou- 
ed  merely  not  to  commit  waste  Is,  as  we 
baT«  seoi,  not  a  sufficient  protection.  We 
talnk  the  bond  should  be  further  conditioned 
to  pay  the  reasonable  rental  value  of  the 
property  to  the  receiver  in  case  the  order  ap- 
pointing him  should  be  affirmed.  The  rec- 
ord discloses  that  the  premises  are  now  oc- 
cupied by  one  of  the  appellants  a*  a  home- 
stead, and  this  state  of  facte  demands  that 
we  sliould  permit  in  this  case  the  order  ap- 
pealed from  to  be  superseded.  In  view  of 
tbe  evidence  as  to  the  value  of  the  property 
and  its  probable  rente  I  value,  we  think  the 
boud  should  be  in  the  penal  sum  of  $1,000. 
If  a  bond  In  that  sum.  and  so  conditioned, 
be  filed  within  20  daye,  with  sureties  ap- 
proved by  the  clerk  of  ttie  district  court,  the 
enforcement  of  the  order  will  be  suspended 
pending  appeal  If  not  so  given,  the  order 
heretofore  entered  staying  proceedings  will 
stand  dlsdhargcd.     Ordered  accordingly. 


MILLBB  V.  OT7NDERS0N  et  aL 
(Supreme  Court  of  Nebraska.    June  2,  1806.) 

NceOTIABLB   IKSTRUMEITTS  —  VARIATION    BT     BVI- 
BKXCB— MORTGAOB— CaHOELLATION. 

1.  Evideoce  contradictmry  of  the  terms  of  a 
promissory  note  cannot   furnish  ■   defense  to 
such  note  when  it  is  admitted  by  defendants 
that  such  note  was  duly  executed  by  them. 
v.67M.W.no.6 — 49 


2.  A  mortgage  will  not  be-  canceled,  upoa 
the  application  of  the  mortgagor,  so  creditor 
being  interested,  without  a  tender  or  require- 
ment that  the  mortgagee  be  reimbursed  for  such 
expenditures  as  he  has  made,  and  indemnified 
as  to  such  liabilitiefl  as,  in  gaod  faith,  he  hai 
incurred,  on  the  faith  of  soch  laortgage. 
(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Douglas  county; 
Walton,  Judge. 

Action  by  Frederick  H.  MlUer  against  C8> 
brlel  M.  Gunderson  and  another  to  cancel 
mortgages.  From  a  Judgment  for  plaintiff, 
defendants  api>eal.    Beversed. 

B.  O.  Burbonk,  for  appellants. 

Partnership  prt^erty,  with  the  consent  of  all 
tbe  partners,  may  be  mortgaged  to  secure  the 
Individual  debts  of  one  or  more  of  the  part- 
ners. lUchards  v.  Le  VeUle  (Neb.)  62  N.  W. 
304;  Hoop  V.  Herron,  16  Neb.  73,  17  N.  W. 
363;  Sylvester  v.  Henrich  (Iowa)  61  N.  W. 
945;  Smith  v.  Smith  (Iowa)  64  N.  W.  73;  Fish- 
er V.  Syfers  (Ind.  Sup.)  10  N.  B.  306;  In  re 
Kahley.  2  Bias.  383,  Fed.  C^as.  No.  7,683.  See 
Scudder  v.  Delashmut,  7  Iowa,  SO;  Woolen 
Mills  V.  Conklln,  26  Iowa,  4£2;  City  of  Ma- 
quoketa  v.  Wllley,  36  Iowa,  323;  (Seorge  v. 
Wamsley,  64  Iowa,  176,  20  N.  W.  1.  See, 
also,  Ciase  v.  Beauregard,  99  U.  S.  119;  Bank 
V.  Spragus,  20  N.  J.  Eq.  13;  Machine  Co.  v. 
Bannon,  85  Tenn.  718,  4  S.  W.  831;  Jones, 
Chat  Mort  |  44;  Jones,  Uens,  {  288;  Baker's 
Appeal,  21  Pa.  St  76;  Hulskamp  v.  Wagon  (3o., 
121  n.  S.  310,  7  Sup.  Ct  889;  Veal  v.  Keely 
Co.,  S6  Oa.  130, 12  S.  E.  297;  Kennedy  v.  Bank, 
23  Hun,  494;  Wiggins  v.  Blackshear  (Tex. 
Sup.)  26  S.  W.  939. 

John  L.  CJarr,  D.  W.  Menow,  and  Isaac  E. 
Congdon,  for  appellee. 

RYAN,  C.  About  the  1st  day  of  January, 
1888,  Frederick  H.  Miller  entered  into  partner- 
ship with  Gabriel  M.  Gunderson  for  the  pur- 
pose of  carrying  on  the  planing-mlll  business 
In  the  city  of  Omaha.  It  was  stipulated  be- 
tween the  partners  that  the  first  named  con- 
tribute $20,000  and  the  last  named  $16,000. 
It  was  also  provided  that  8  per  cent  interest 
was  to  be  allowed  on  any  excess  of  capital 
which  one  partner  might  have,  and  that  this 
interest  was  to  be  paid,  with  other  expenses, 
from  the  business  of  the  firm,  before  a  dlvl- 
,  slon  of  profits.  In  the  latter  part  of  the  year 
1887,  Gabriel  Gunderson,  the  father  of  Gabriel 
M.  Gunderson,  bad  been  asked  by  Frederick 
H.  Miller  to  furnish  mtwey  for  the  operation 
of  a  planing  mill,  which  Miller  had  construct- 
ed, but  had  not  means  enough  to  operate. 
Mr.  Miller's  arrangement,  as  he  claims,  was 
to  take  Gabriel  M.  Gtmderson  into  partner- 
ship wltb  him;  the  father  to  furnish  the 
amount  of  money  necessary  to  enable  Gabriel 
M.  Gunderson,  his  son,  to  become  such  part- 
ner. The  Gundersons  insist  that  the  advances 
made  by  the  elder  Gunderson  were  loans  to 
the  firm  of  Miller  &  Gunderson.  This  is  the 
first  matter  of  dispute  between  the  litigants. 
Whatever  this  arrangement  was,  there  la  one 
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thing  certalu,  and  that  la,  that  under  It  Ga- 
briel Ounderaon  famished  $7,500  on  January 
17,  1888;  $5,000  on  April  24,  1888;  ?900  on 
May  17,  1888;  and,  at  some  time  prior  to  the 
last-named  date,  $60.80,— making  a  total  of 
$13,460.80.  It  seems  that  the  first  Item  of 
$7,500  waa  credited  by  Gabriel  M.  Onnderson, 
upon  the  books  of  the  firm  of  Miller  &  Oun- 
derson,  aa  a  payment  on  account  for  the  cap- 
ital advanced  by  himself  as  the  jnnlor  mem- 
ber. There  was  no  eyldence  that  Gabriel 
Gunderson  knew  anything  of  this  entry. 
When  he  sent  the  draft  for  $7,500  from  Chi- 
cago, his  place  of  residence,  he  inclosed  three 
promissory  notes,  each  of  $2,500,  to  be  signed 
by  Gabriel  M.  Gunderson,  Frederick  H.  Mil- 
ler, and  the  wife  of  Miller.  These  notes  were 
accordingly  executed.  Gabriel  Gunderson  ex- 
plained. In  his  testimony,  that  he  supposed 
this  was  the  proper  way  for  these  notes  to  be 
given,  though  they  were  for  the  indebtedness 
of  the  firm  of  Miller  &  Gunderson.  This 
firm,  from  its  commencement.  Instead  of  mak- 
ing money,  ran  into  debt,  until,  January  13, 
1893,  in  a  letter  written  by  Frederick  H.  Mil- 
ler to  Gabriel  Gunderson,  in  Chicago,  the  sit- 
uation was  stated  In  this  language:  "I  sup- 
pose you  know  that  the  mlU  is  In  the  bands 
of  the  sheriff,  and  I  do  not  see  how  the  mat- 
ter can  continue  much  longer,  as  about  all  the 
outstanding  accounts  are  collected  that  can  be 
at  present,  except  a  few  hundred  dollars.  The 
Judgments  against  us  In  the  sheriff's  office 
amount  to  about  three  thousand  dollars,  and 
more  to  hear  from.  There  not  being  any 
prospect  of  fixing  up  the  matter,  think  It 
would  be  best  for  all  concerned  for  you  to  be 
here."  Upon  receipt  of  this  letter  Gabriel 
Gunderson  went  to  Omaha.  On  January  19, 
1893,  the  firm  of  Miller  &  Gunderson,  by  F. 
II.  Miller  as  partner,  and  F.  H.  Miller  and 
Gabriel  M.  Gunderson  Individually,  Joined  In 
making  a  chattel  mortgage  upon  the  personal 
property  of  said  firm  to  secure  Its  five  promis- 
sory notes  to  Gabriel  Gunderson,  payable  on 
demand,  of  which  notes  each  of  three  was  for 
$3,270.10,  another  was  for  $6,780.51,  and  still 
another  was  for  $5,000.  At  the  same  time  F. 
H.  Miller  and  Gabriel  M.  Gunderson,  the  Joint 
owners  of  the  planlng-mlll  real  property,  their 
wives  Joining,  made  a  mortgage  on  said  real 
property  to  secure  payment  of  the  notes  above 
described.  Except  the  $5,000  note,  to  be  here- 
after e.Tplalned,  these  notes  represented  ad- 
vances and  Interest.  These  mortgages  were 
duly  filed  for  record  on  the  day  following 
their  date.  Soon  afterwards  Gabriel  Gunder- 
son commenced  proceedings  for  their  fore- 
closure. 

The  petition  in  this  case  was  filed  by  F. 
H.  Miller  as  a  quondam  member  of  the  firm 
of  Miller  St.  Gunderson.  His  former  partner 
axki  the  mortgagee  were  Joined  as  defend- 
ants. The  plaintiff  in  this  petition  describ- 
ed the  various  transactions  in  which  he  had 
taken  part  in  accordance  with  the  theory 
that  Gabriel  Gunderson  had  made  advances 
solely  to  enable  his  son  to  become  a  part- 


ner, and  to  continue  that  reUttoaship  be- 
tween  the   son   and  the   plaintllE.     It    was 
averred  that  Gabriel  Onnderson,  in  the  en- 
couragement of  the  formation  of  a  partner- 
ship between  hla  son  and  plaintiff,  wma  con- 
niving and  conspiring  with  said  son  to  de- 
fraud   plalntur,    and    that    the    subsequent 
transactions  were  carried  on  In  parsnance 
of  the  same  fraudulent  common  parpose  of 
the  father  and  son  to  deprive  plaintiff  of  his 
property,  and   to  defraud  the  creditors   of 
said  firm,  and  that  the  proposed  foreclosure 
of  the  mortgages  would  consummate  tbese 
designs  of  the  defendants.     It  will  greatly 
simplify  this  investigation  to  say,  once  for 
all,  that  plaintiff's  counsel,  in  their  brief,  ex- 
pressly state  that  In  this  litigation  the  rights 
of  creditors  are  not  Involved.     The  prayer 
of  the  petition  was  that  the  mortgages  be 
declared  fraudulent.   Inoperative,  and   void; 
that  they  be  canceled;   that  the  advertised 
foreclosure   of   the   chattel   mortgage   be   en- 
joined;  that  any  proceeding  by  defendants 
under  said  mortgages  be  restrained  untn  the 
controversy  herein  has  been  determined  by 
the  court;   and  for  such  other  and  further 
relief  as  in  equity  and  good  conscience  the 
plaintiff  might  be  entitled  to.     The  answer 
and  reply  raised  the  Issues  hereinbefore  in- 
dicated.    Upon  a  trial  of  these  issnes  there 
was  a  decree  In  accordance  with  the  prayv 
of  the  petition,  on  findings  that  Gabriel  Gun- 
derson, the  defendant,  obtained   the   mort- 
gages from  plaintiff  by  and  through  his  own 
and  his  son's  fraud  and  misrepresentation, 
as  alleged  In  the  petition;  tliat  is  to  say, 
that  said  Gabriel  Gtmderson  would,  if  said 
mortgages  were  given  him,  pay  all  the  debts 
of  the  firm  of  Miller  &  Gunderson,  which  he 
had  not  done,  and  had  never  Intended,  bat 
had  always   refused,   to  do;  and,   farther- 
more,  that  the  money  advanced  by  Gabrid 
M.  Gunderson  as  his  part  of  the  capital  of 
the  firm  was  loaned  to  him  by  his  father 
for  that  purpose;   that  the  notes  to  Gabriel 
Gunderson  never  represented  any  indebted- 
ness of  the  firm   of  Miller   &  Gunderson; 
that,   as  between   the  plaintiff   and   the   de- 
fendants, there  was  never  any  conslderadon 
for  said  notes;  and  that  the  plaintiff  was 
not  liable  on  said  notes. 

It  would  be  a  tedlons  as  well  as  fmltless 
task  to  recapitulate  the  evidence  upon  con- 
sideration of  which  the  district  coort  reach- 
ed the  above  resolts.  In  respect  to  the 
proposition  that  Gabriel  Gunderson  obtained 
the  mortgages  by  the  representation  that  he 
would  pay  all  the  debts  of  the  flrin,  it  is 
deemed  proper  to  saj  that  It  was  shown 
that  the  First  National  Bank  of  Omaha,  be- 
fore the  commencement  of  this  action,  had 
brought  suit  against  Gabriel  Gunderson  up- 
on this  alleged  promise  to  pay  the  debt  of 
Miller  &  Gunderson  to  the  amount  of  over 
$8,000.  It  is  also  shown  by  the  evidence 
that,  after  said  mortgages  had  been  made  to 
him,  Gabriel  Gunderson  had  paid  over  $3,000 
of  the  Indebtedness  of  said  firm -on  the  faith 
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«f  mid  mortsages.  This  defendant  dented 
that  he  assumed  the  debt  to  the  bank,  but 
admitted  that  the  above-described  note  for 
^,000  was  one  given  to  him  to  cover  certain 
debts  which  he  has  In  fact  paid  to  said 
amount  of  over  $3,000,  and  explained  that 
the  payment  of  these  particular  debts  was 
neces8ai7  to  obtain  possession  of  the  per- 
sonal property  mortgaged.  Now,  whether 
the  theory  of  plalntlfT  is  adopted,— that  is, 
that  Gabriel  Gunderson  was  to  pay  all  the 
debts  of  the  firm.  Including  tliat  to  the  bank. 
— or  whether,  as  the  mortgagee  claims,  be 
was  to  pay  only  certain  specified  debts.  Is  not 
very  material  in  principle;  for,  In  any  event, 
it  is  clear  that  Gabriel  Gunderson  has  ad- 
vanced for  the  firm  over  $3,000  on  the  faith 
of  these  mortgages.  To  avoid  the  effect  of 
this  suggestion,  it  Is  urged  that,  while  the 
mortgagee  paid  these  debts,  he  took  an  as- 
signment of  the  evidences  thereof,  which  he 
still  holds.  There  will  be  no  difficulty  In 
defeating  any  attempted  enforcement  of 
these  claims  against  the  firm,  whenever,  ei- 
ther by  the  foreclosure  of  the  mortgages  or 
otherwise,  these  debts  shall  have  been  paid 
by  the  firm  aforesaid.  We  cannot  under- 
stand why  Mr.  Gunderson  should  be  depriv- 
ed of  his  mortgage  security  without  a  ten- 
der or  requirement  of  indemnifying  him 
against  auy  alleged  personal  liability  Incur^ 
red  solely  on  the  faith  of  said  mortgages. 

As  to  the  findings  that  these  notes  never 
represented  an  indebtedness  of  Miller  & 
Gunderson,  but  were  given  for  advances 
made  by  the  father  to  the  son,  it  may  be  re- 
marked, in  the  first  place,  that  this  conclu- 
sion was  reached  upon  evidence  of  state- 
ments preceding  the  execution  of  these 
notes,  and  in  direct  contradiction  of  their 
terms.  In  the  second  place,  even  if,  by  com- 
petent evidence,  it  could  be  shown  that  the 
undertakings  of  the  signers  were  not  wh^t 
they  were  evidenced  by  the  notes  as  being, 
nevertheless  the  giving  of  a  note  and  mort- 
gage by  a  firm  to  secure  payment  of  the 
debt  of  one  of  Its  individual  members,  when 
not  violative  of  the  rights  of  a  creditor  of 
the  firm,  has  often  been  upheld,  as  resting 
upon  a  sufficient  consideration.  Upon  this 
point  counsel  for  the  appellants  have  cited 
many  authorities  which  sustain  this  propo- 
sition. As  these  will  appear  properly  ac- 
credited to  such  counsel,  it  is  deemed  inad- 
visable to  reproduce  them.  The  Judgment 
of  the  district  court  Is  reversed,  and  this 
action  is  dismissed,  at  the  costs  of  the  ap- 
pellee.   Judgment  accordingly. 


KBOH  et  al.  v.  HEINS  et  al. 
(Supreme  Conrt  of  Nebraska.     June  2,  1806.) 

WlTNKSS — COMPBTENCT— ThANSACTIONS    WITH    Dl- 

CEDIIST— RSPRBSKNTATIVES  OP  DECEDENT— WhO 

ARK— Gl  PT8— E  VI DBNCB— SOPPICI ESCT. 

LSectioTi  329  of  the  Code  of  Civil  Pro- 
cedure exclndes,  as  incompetent,  with  certain 


specified  exemptions,  the  testimony  of  one  hav- 
ing a  direct  legal  interest  in  the  event  of  the- 
suit,  concerning  transactions  or  conversations 
occurring  between  the  witness  and  the  deceased 
person,  as  against  the  representative  of  the  lat' 
ter. 

2.  The  statute  does  not  apply  where  the 
transaction  or  conversation  was  not  between 
tlie  witness  and  deceased  person,  but  betweea 
the  latter  and  a  third  party,  in  which  the  wit" 
ness  took  no  part. 

3.  Tlie  word  "representative,"  as  used  in 
said  section  329,  includes  any  person  or  party 
who  has  succeeded  to  the  rights  of  the  decedenL 
whether  by  purcliase,  descent,  or  operation  of 
law. 

4.  The  word  "transaction,"  as  employed  in 
said  section,  embraces  every  variety  of  affairs 
which  forms  the  subjects  of  negotiations  or 
actions  between  parties. 

6.  An  interested  party  is  prevented  from 
testifying,  over  the  objections  of  the  repre- 
sentative of  decedent,  to  the  receipt  by  him 
of  a  letter,  written  by  such  decedent,  making 
a  gift  of  his  property,  and  to  the  contents  there- 
of, since  such  letter  constitutes  a  "transac- 
tion," within  the  meaning  of  the  statute. 

6.  Held,  that  the  decree  estabUsIiing  a  gift 
is  not  supported  by  sufficient  competent  evi- 
dence. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  Alice  Kroh  and  others  against 
Mary  J.  Heins  and  others.  From  a  decree  for 
defendants,  certain  plalntifCs  appeal  Re- 
versed, with  directions. 

B.  G.  Burbank  and  Geo.  F.  Gillmore,  for 
appellants.  E.  R.  Duffle,  B.  N.  Robertson, 
and  James  F.  Morton,  for  appellees. 

NORVAL,  J.  The  defendant  James  F. 
Morton,  on  the  17th  day  of  December,  1885,  re- 
ceived from  one  Adolph  Von  Heilen  $1,500,  to 
t>e  loaned  for  the  latter,  for  a  period  not  ex- 
ceeding 5  years,  at  not  less  than  10  per  cent 
interest  per  annum,  the  Interest  to  be  paid 
semiannually.  By  the  power  «f  attorney  ex- 
ecuted by  Von  Heilen,  the  notes  and  securi- 
ties taken  for  the  loans  were  to  remain  In 
Morton's  hands;  be  guarantying  the  prompt 
payment  of  the  principal  and  Interest  as  the 
same  became  due  Subsequently,  on  June  28, 
1880,  $500  more  was  received  by  Morton  to 
loan  under  the  same  terms,  and  the  entire 
$2,000  was  put  at  Interest  by  him.  Receipts 
for  said  sums  were  given  by  Morton  to  Von 
HeUen.  On  the  13th  day  of  March,  1887,  Von 
Heilen  died  intestate,  leaving,  him  surviving, 
a  brother  and  four  sisters,  the  plaintiffs  here- 
in, as  his  only  heirs  at  Uw  and  next  of  kin, 
to  wit,  C.  Edward  Von  Heilen,  Alice  Kroh, 
Ehnma  C.  Thompson,  Mary  E.  'Brown,  and 
Anna  A.  Heins.  The  defendants  William  F. 
Helss,  Mary  J.  Heins,  and  Alice  Heins  are 
the  minor  children  of  said  Anna  A.  Heins. 
The  plaintiffs  claim  the  notes  and  securities 
taken  for  the  said  moneys  placed  hi  Morton's 
hands  as  heirs  of  their  deceased  brother,  and 
the  said  minors  claim  the  same  as  a  gift  from 
the  said  Adolph  In  December  previous  to  his 
death.  This  is  an  equitable  action  to  deter- 
mine the  rights  of  the  plaintiffs  to  said  mon- 
eys and  secnritleB.    From  a  decree  In  fayor  ot 
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tbe  defendants,  the  plaintiffs,  excepting  said 
Anna  A.  Heins,  appeaL 

The  defendant  Morton,  In  bis  answer, 
among  other  things,  seta  op  that  be  has  no 
moneys  In  bis  bands  belonging  to  the  estate 
of  said  Adolpb  Yon  Hellen;  that  the  latter. 
In  his  lifetime,  appointed  bis  sister,  said  Anna 
A.  Heins,  trustee,  to  receive  the  moneys  at 
tliat  time  held  by  Morton,  and  belonging  to 
said  deceased,  for  tbe  use  and  benefit  of  tbe 
three  youngest  children  of  said  trustee,  the 
minor  defendants,  and  at  tbe  same  time  said 
Adolpb  Von  Hellen  made  over  and  assigned 
to  said  trustee  all  his  right  or  title  in  or  to 
said  moneys,  and  authorized  and  directed 
Morton  to  pay  the  same  to  said  trustee;  that 
he  lias  paid  over  to  her  all  of  said  moneys, 
with  interest  thereon,  for  the  purpose  stated, 
and  no  part  of  the  same  Is  now  in  his  hands. 
The  answer  further  sets  up  a  counterclaim 
against  tbe  estate  of  the  said  deceased  In  the 
sam  of  $738  for  services  rendered  as  attor- 
ney and  agent,  and  for  cash  advanced  for  said 
estate.  This  answer  contained  other  aver- 
ments, which  need  not  be  here  stated.  All 
allegations  of  tbe  answer  are  denied  by  the 
reply. 

The  evidence  to  establish  the  alleged  gift 
of  the  money  to  the  said  minors  rests  alone 
upon  the  testimony  of  tbe  defendant  Morton 
and  the  said  Anna  A.  Heins,  which  was  ad- 
mitted over  the  objections  of  tbe  plaintiffs; 
they  claiming  that  tbe  said  Morton  and  Mrs. 
Heins  were  disqualified  from  teatiifying 
against  the  personal  representatives  of  said 
deceased.  If  they  are  right  upon  this  propo- 
sition, the  decree  cannot  stand.  Mrs.  Heins 
testified,  in  effect,  that  she  visited  Adolpii 
Von  Hellen,  at  bis  home  in  St  Louis,  in  1886, 
and  that,  while  there,  be  informed  her  of  Ills 
intention  to  make  a  gift  of  the  moneys  in 
Morton's  hands  to  her  tluee  youngest  chil- 
dren, and  that  afterwards,  in  December  of 
the  same  year,  she  received  a  letter  from  Von 
Hellen,  through  the  malls,  inclosing  tbe  re- 
ceipts given  by  Morton  for  the  $2,000.  This 
letter  having  been  lost,  she  was  i)ermittea  to 
testily  as  to  its  contents  as  follows:  "He 
wrote  stating  and  sending  tbe  receipts  with 
his  letter,  and  take  this  letter,  and  show  it  to 
Mr.  Morton,  and  turn  these  receipts  over  to 
him,  and  get  his  receipt  in  full  for  all  tbe 
money,  stating  that  be  was  sick;  and  be  says, 
'In  case  of  my  death  without  making  a  will. 
It  is  my  express  wish  that  tbe  money  should 
go  to  your  three  youngest  children.' "  She 
farther  testified  that  she  showed  this  letter  to 
Mr.  Morton,  turned  over  to  him  tbe  said  re- 
ceipts received  from  her  brother,  and  that 
Mr.  Morton  therenpon  receipted  to  her  for 
the  money.  Mr.  Morton  also  testified  to  the 
contents  of  the  said  letter  to  Mrs.  Heins,  to 
the  surrendering  to  lilm  of  the  receipts  given 
the  deceased,  and  to  receipting  to  her  for  the 
money  wliicb  Von  Hellen  bad  left  with  him 
to  invest  The  witness  further  testified  that 
be  received,  throngh  tbe  post  office,  three  or 
tour  letters  from  Von  Hdlen,  and  stated  the 


substance  of  their  contents,  after  fonndatioD 
had  been  laid  for  that  class  of  testimony. 
The  first  letter  was  dated  in  Di.'cember,  18SB. 
and  to  the  question,  "State  what  it  contained." 
Mr.  Morton  answered:  "Well,  sir;  it  was  abont 
the  same  as  Mrs.  Heins,  and  informed  me  to 
turn  the  money  over  to  her  children,  and  give 
her  a  receipt  for  it,  and  also  to  send  tbe  in- 
terest, wlUcb  was  tben  due  or  about  due,  to 
him  nntU  further  instructed.  That  is  tbe  very 
language  of  the  letter.  There  was  six  months* 
interest  due,  which  I  sent  him."  Mr.  Morton 
also  testified  that  the  deceased  in  the  same 
letter  stated  "that  he  wished,  in  case  at  any- 
thing happening  to  him  without  making  a  wih, 
that  I  should  see  tliat  the  Heins  children 
would  get  his  money."  The  contents  of  the 
other  missing  letters  received  from  the  de- 
ceased, as  given  by  Mr.  Morton,  being  at  the 
same  import,  need  not  be  here  set  out 

Counsel  for  plaintiffs  arg^e  that  there  is 
not  sufficient  competent  evidence  in  tbe  rec- 
ord to  establish  a  gift  from  Von  Heilea  to  the 
minor  defendants,  for  the  reason  that  t>otb 
Mr.  Morton  and  Anna  A.  Heins  were  Incom- 
petent to  testify  against  the  plaintiffs  as  to 
transactions  which  they  had  with  Von  Hellen 
in  bis  lifetime.  Tbe  question  raised  is  wheth- 
er either  of  these  witnesses  Is  disqualified 
from  testifying  to  conversations  had  with 
the  deceased,  and  to  the  contents  of  the 
letters  already  mentioned,  under  the  provi- 
sions of  section  329  of  the  Code  of  Civil  Pro- 
cedure, which  reads  as  follows:  "^o  person 
having  a  direct  legal  interest  In  the  result  of 
any  civil  action  or  proceeding,  when  the  ad- 
verse party  is  tbe  representative  of  a  deceas- 
ed person,  shall  be  permitted  to  testify  to 
any  transaction  or  conversation  had  between 
the  deceased  person  and  the  witness,  un- 
less the  evidence  of  the  deceased  person  shall 
have  been  taken  and  read  in  evidence  by  the 
adverse  party  in  regard  to  such  transactioD 
or  conversation,  or  unless  sncb  representa- 
tive shall  have  Introduced  a  witness  who 
shall  have  testified  In  regard  to  such  trans- 
action or  conversation.  In  which  case  the 
person  having  such  direct  legal  Interest  may 
be  examined  in  regard  to  the  facts  testified 
to  by  such  deceased  person  or  such  witness, 
but  shall  not  be  permitted  to  further  testi- 
fy in  regard  to  such  transaction  or  conversa- 
tion." This  section  has  been  frequently  be- 
fore tills  court  for  consideration,  and  It 
has  been  uniformly  held  that  a  party  who 
has  a  direct  legal  interest  in  the  result  of  an 
action  is  precluded  from  testifying  a$nin.«t 
tbe  representative  of  a  deceased  person  as 
to  any  transaction  or  conversation  l>etween 
the  witness  and  such  deceased  person,  ex- 
cept in  tbe  instances  specifically  enumerated 
in  the  statute.  Wamsley  v.  Crook,  3  Neb. 
344;  Ransom  v.  Scbmeia,  13  Neb.  73,  12  K. 
W.  026;  Magemau  v.  Bell,  13  Neb.  247,  13  N. 
W.  277;  Housel  v.  Cremer,  13  Neb.  29S.  14 
N.  W.  308;  Rakes  v.  Brown,  34  Neb.  3W.  .'.l 
N.  W.  848:  Parrish  v.  McNeal,  36  Neb.  rrr, 
65  N.  W.  222;  Mead  v.  Weav»,  42  Xeb.  140. 
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60  N.  W.  385;  Sbarmer  t.  Mclntosb,  43  Neb. 
50O,  61  N.  W.  727.  We  are  enUrely  satlsfled 
with  the  interpretation  placed  upon  the  sec- 
tion quoted.  The  language  of  Its  proTlsions 
18  too  plain  to  admit  of  any  ether  construc- 
tion. Our  statute  does  not,  Iliie  those  of 
aome  of  the  states,  prohibit  parties  from  be- 
coming witnesses  against  the  representatives 
of  a  deceased  person,  but  It  merely  excludes 
persons  who  have  a  direct  legal  interest  In 
the  outcome  of  the  suit  from  testifying  to 
transactions  or  conversations  with  the  de- 
ceased, and  not  then  in  esse  the  evidence  of 
the  deceased  in  regard  to  the  same  has  been 
already  read  in  evidence,  or  such  represent- 
ative shall  have  called  a  witness  who  tes- 
tified to  the  same  conversation  or  transac- 
Uon. 

Applying  the  foregoing  to  the  case  at  bar, 
does  the  record  disclose  that  either  Morton 
or  Mrs.  Heins  testified  to  any  transaction  of 
conversation  had  with  Von  Heilen?   As  al- 
ready stated,  they  each  testified,  not  only  to 
the  reception  from  the  deceased  of  certain 
letters,  but  gare  their  contents,  the  loss  of 
the    letters    having   first   been    established. 
Mrs.  Heins  also  repeated  a  conversation  she 
had  with  Von  Heilen.    Clearly  the  testifying 
to  said  conversation  was  a  violation  of  the 
letter  and  spirit  of  the  law.    The  question 
arises   whether    the   letters  were   "transac- 
tions" within  the  meaning  and  Intent  of  the 
statute.    The  provisions  of  section  329  relate 
to  all  transactions  between  the  witness  and 
the  deceased  person,  written  as  well  as  ver- 
bal.   Obviously  the  legislature  has  not  con- 
fined the  operation  of  the  statute  to  oral 
tninsactions  merely,  and  we  have  no  right 
to  do  so.    The  testimony  of  Mr.  Morton  and 
Mrs.  Heins  relates  to  "transactions"  between 
each    and   the  deceased.    The  court  in  Van 
Vcchten  v.  Van  Vechten,  65  Him,  215,  20  N. 
Y.   Supp.  140,  In  construing  the  statute  of 
New   York,  almost  identical  with  our  own, 
say:    "The  language  and  Intent  of  that  sec- 
tion  embraces  every   variety  of  aCTairs,   all 
means  of  communication,  oral,  written  signs 
or  gestures,  direct  or  indirect,  positive  or 
ni'^atlve,  or  evidence  of  facts,  the  plain  In- 
ference from  which  Is  a  personal  transnc- 
tion  between  the  witness  and  the  party  de- 
ceased.   If  the  deceased  could  contradict,  ex- 
pLiin,  or  qualify  the  testimony,  if  living,  it 
comes   within    the   rule,"— citing  Tooley   t. 
Bacon,  70  N.  Y.  34;  Koehler  v.  Adler,  91  N. 
Y.  Ki~;   Holcomb  V.  Holconib.  95  N.  Y.  316; 
MiUs  V.  Davis,  113  N.  Y.  24:5.  21  N.  E.  6§; 
Nay  V.  Curley,  113  N.  Y.  575-580,  21  N.  B. 
698;    Heyne  v.  Doerfler,  124  N.  Y.  505,  26  N. 
E.  1044.   Montague  v.  Tbomason  (Tenn.)  18 
S.  W.  264,  was  a  suit  against  the  makers  of 
a  note  found  among  the  valuable  papers  of 
the  deceased  payee.    It  was  held  that  one  of 
the  makers  was  Incompetent  to  testify  that 
he  received  a  letter  from  the  payee,  which 
was  lost,  authorizing  the  renewal  of  the  note 
in  snit,  and  promising  to  return  such  note 
as  satisfied  oa  the  receipt  of  the  renewal; 


that  the  renewal  note  was  executed  and  de> 
llvered  to  the  payee;  and  that  he  failed  to 
return  the  original  note.  The  court,  in  the 
opinion,  use  this  language:  "A  written  trans- 
action with  or  statement  by  a  deceased  per- 
son Is  no  more  a  matter  about  which  the  ad- 
verse party  may  testify  than  a  verbal  trans- 
action or  statement  The  statute  makes  no 
distinction.  Its  prohibition,  on  the  contrary, 
is  general,— not  limited  to  transactions  and 
statements  of  one  kind  or  the  other,  but  com- 
prehending both.  No  transaction  with  or 
statement  by  a  deceased  person  is  excepted, 
but  all  are  included."  To  the  same  effect 
are  the  following  decisions:  Holllday  v.  Mc- 
Klnne,  22  Fla.  153;  Sabre  v.  Smith,  62  N. 
H.  663;  Ressegttie  v.  Alason,  68  Barb.  89. 
There  are  few  cases  in  conflict  with  the 
foregoing.  See  Cbadwlck  v.  Cornish,  26 
Minn.  28,  1  N.  W.  55;  Hall  v.  Association, 
47  Minn.  85.  40  N.  W.  524.  Upon  principle 
and  authority,  we  are  constrained  to  hold 
that  the  testimony  objected  to  related  to 
transactions  between  the  deceased  and  the 
witnesses,  and  therefore  Is  within  the  prohi- 
bition of  the  statute,  if  Morton  and  Mrs. 
Heins  had  a  direct  legal  Interest  in  the  event 
of  the  suit,  and  plaintiCts  are  the  legal  rep- 
resentatives of  the  deceased.  In  Wamsley  v. 
Crook,  3  Neb.  344,  It  was  held  that  the  word 
"representative,"  as  tised  In  the  statute,  was 
Intended  by  the  lawgivers  to  designate  the 
person  or  party  who  succeeded  to  the  rights 
of  the  deceased,  whether  by  purchase,  de- 
scent, or  operation  of  law."  The  same  doc- 
trine has  been  announced  and  applied  In 
Magemau  v.  BeU,  13  Neb.  248,  13  N.  W.  277; 
Housel  V.  Cremer,  13  Neb.  298.  14  N.  W.  308; 
Mead  v.  Weaver,  42  Neb.  149,  60  N.  W.  385. 
It  follows,  from  those  adjudications,  that 
plaintiffs  were  the  representatives  of  Von 
Heilen,  a  deceased  person;  and,  if  Morton 
and  Mrs.  Heins  possessed  a  direct  legal  in- 
terest In  the  litigation,  their  testimony  as 
regards  the  contents  of  the  letters  In  ques- 
tion was  incompetent,  and  should  have  been 
excluded. 

Counsel  for  the  defendants  argue  that  they 
were  not  disqualified  from  testifying.  It  Is 
to  be  remembered  that  Mrs.  Hoins  is  one  of 
the  heirs  of  her  deceased  brother,  and  is  one 
of  the  parties  plaintiff  to  this  action.  If 
plaintiffs  succeed,  and  the  gift  to  the  chil- 
dren be  not  established,  it  is  obvious  she  will 
be  entitled  to  a  distributive  portion  of  the 
money  collected,  and  hence  has  a  direct  legal 
interest  in  the  action.  But  It  is  insisted  that, 
since  Mrs.  Heins  was  a  party  plaintiff,  her 
Interests  were  adverse  to  that  of  the  minors, 
and  for  that  reason  she  was  a  competent  wit- 
ness for  them.  Mra.  Heins,  doubtless,  might 
waive  the  protection  of  the  statute  for  her- 
self alone,  but  she  could  not  do  so  for  her 
co-plaintiffs.  She  was  an  incompetent  wit- 
ness as  against  the  other  plAlntiffs,  who  olv 
Jected  to  her  testimony.  The  fact  that  her 
interest  was  opposed  to  that  of  the  defend- 
ants did  not  render  her  competent  to  testify 
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to  any  transaction  or  conversation  had  be- 
tween herself  and  the  deceased  oyer  the  ob- 
jections of  her  co-plaintiffs.  Le  Clare  v. 
Stewart,  8  Hun,  127;  Howell  v.  Taylor,  11 
Hnn,  214;  Cornell  t.  Cornell,  12  Hun,  312; 
Van  Tuyl  y.  Van  Tnyl,  57  Barb.  235;  Glfford 
V.  Sackett,  15  Hun,  79;  McCartln  v.  Trapha- 
gen's  Adm'r  (N.  J.  Ch.)  11  Ati.  166.  Further- 
more, Mrs.  Heins  being  the  mother,  guardian, 
and  trustee  of  the  defendants  who  are  mi- 
nors, she  was  Interested  adversely  to  the  other 
heirs  of  the  deceased.  It  Is  not  material  on 
which  side  of  the  case  her  greater  Interests 
lie,  since  her  competency  as  a  witness  is  not 
to  be  determined  by  the  weighing  of  her  con- 
flicting interests.  A  direct  legal  Interest  in 
the  event  of  an  action  disqualifies  a  witness 
from  testifying  to  transactions  or  conversa- 
tions with  the  deceased,  whether  such  inter- 
est be  great  or  small.  Wylle  v.  Charlton, 
48  Neb.  840,  62  N.  W.  220.  Morton  was  also 
disqualified  from  testifying  to  the  receipt 
by  him  of  certain  letters,  alleged  to  have  been 
written  by  the  deceased,  and  to  their  con- 
tents, since  Morton  was  a  defendant  to  this 
action,  and  directly  Interested  in  the  result 
thereof.  He  claims  to  have  accounted  for 
and  p&li  over  to  Mrs.  Heins,  the  mother  and 
guardian  of  his  co-defendants,  all  of  the  mon- 
eys which  had  come  Into  his  hands.  If  plain- 
tiffs are  successful,  he  will  be  required  to 
pay  the  money  a  second  time.  He  is  not  a 
mere  disinterested  or  nominal  party.  In  his 
answer  he  denies  any  liability  to  the  plain- 
tiffs for  the  money,  and  prays  judgment 
against  plaintiffs  for  services  rendered  and 
moneys  paid  out  for  the  estate.  Within  the 
light  of  the  authorities  already  mentioned, 
the  conclusion  is  Irresistible  that  Mr.  Morton 
had  such  an  interest  In  the  outcome  of  the 
suit  as  to  disqualify  him  from  giving  the  con- 
tents of  the  letters  written  to  himself  by  Von 
Hellen,  since  the  reception  of  such  letters, 
within  the  meaning  of  the  statute,  constituted 
transactions  between  the  witness  and  the 
<Ieceased.  Doubtless,  his  testifying  to  the 
«ontents  of  the  letter  alleged  to  have  been 
received  by  Mrs.  Heins  was  not  an  infringe- 
ment of  the .  statute.  It  merely  excludes 
proof  of  transactions  and  conversations  be- 
tween the  witness  and  the  deceased.  The 
-proTlsions  of  section  329  do  not  apply  where 
the  transaction  or  conversation  was  not  be- 
tween the  witness  and  the  decedent,  but  be- 
tween the  latter  and  a  third  person.  liObdell 
V.  Lobdell,  36  N.  Y.  327;  Colvin  v.  Phillips, 
25  S.  C.  228;  Mayes  v.  Turley,  60  Iowa,  407, 
14  N.  W.  731;  Gable  v.  Hainer,  83  Iowa,  457, 
40  N.  W.  1024;  Sullivan  v.  Latimer  (S.  C.) 
17  S.  B.  701;  Hughey  v.  Eichelberger,  11  S.  C. 
49;  Salson's  Adm'x  v.  Steele  (Ky.)  29  S.  W. 
454;  29  Am.  &  Eng.  Enc.  Law,  723,  and  au- 
thorities there  cited. 

The  proving  of  the  contents  of  the  letter 
wlilch,  it  is  claimed.  Von  Hellen  wrote  Mrs. 
Hehis,  and  the  surrender  by  her  to  Morton  of 
Ills  receipts  for  the  money,  were  insufficient 
to  establish  a  valid  gift  of  the  funds  to  the 


minors,  without  proof  of  the  delivery  of  the 
subject  of  the  gift,  or  such  delivery  as  the 
nature  of  the  property  and  the  drcmnstances 
and  situation  of  the  parties  would  permit. 
The  notes  and  securities  held  by  Morton  were 
never  actually  delivered  by  Von  Hellen  to 
Mrs.  Heins  or  her  children.  It  is  claimed 
that  the  letter  making  the  gift  of  them  to 
the  children  was  accompanied  by  the  receipts 
of  Morton  evidencing  Von  Heilen's  rights 
to  the  funds  in  dispute.  If  the  delivery  of 
the  letter  and  receipts  to  Mrs.  Heins  was 
established  by  competent  evidence,  it  might 
suffice.  But,  outside  of  her  testimony,  there 
Is  nothing  to  show  that  the  letter  to  ber. 
claimed  to  have  been  written  by  Von  Hellen. 
was  sent  by  him  to  her,  or  that  it  inclosed 
the  Morton  receipts.  Mrs.  Heins,  it  is  tme. 
testified,  over  objections,  to  the  reception  of 
this  letter  and  receipts  through  the  post  of- 
fice; but  she  was  disqualified  from  testifying 
to  their  delivery,  inasmuch  as  the  reception 
by  her  of  the  letter  and  receipts  constituted 
a  "transaction"  with  a  person  since  deceased, 
within  the  meaning  of  the  statute.  In  addi- 
tion to  the  authorities  already  given,  see 
Howard  v.  Zimpelman  (Tex.  Sup.)  14  S^  W. 
59;  Nunnally  v.  Becker  (Ark.)  13  8.  W.  T9. 
The  only  case  holding  a  contrary  doctrine 
which  has  come  nnder  our  observation.  Is 
Daniels  v.  Foster,  26  Wis.  686,  and  the  re»- 
soning  of  the  author  of  the  opinion  is  illo^cal 
and  unsound.  A  "transaction"  is  the  doing 
or  performing  of  any  business  or  affair.  It 
may  be  accomplished  by  writing  as  well  as 
orally.  The  delivery  of  a  written  Instru- 
ment is  a  part  of  the  transaction,  since  It 
would  be  Incomplete  without  delivery.  If 
there  was  any  proof  that  Von  Hellen  depos- 
ited this  letter  In  the  post  oflSce,  the  presump- 
tion might  be  Indulged  that  Mrs.  Heins  re- 
ceived the  same  by  due  course  of  mall;  but 
there  is  no  such  evidence,  and  proof  of  its 
delivery  was  essential.  As  there  is  no  com- 
petent evidence  of  the  gift  having  been  con- 
summated by  a  delivery,  It  never  became  op- 
erative, and  the  trial  court  erred  in  holdins 
that  the  plaintiffs,  as  the  heirs  and  the  repre- 
sentatives of  the  deceased,  were  not  enti- 
tled to  the  funds.  The  decree  is  reversed, 
and  the  cause  remanded  to  the  district  court 
with  directions  to  render  a  decree  in  favor 
of  the  plaintiffs.     Judgment  accordingly. 


HANOVER  FIRE  INS.  CO.  et  aL  v.  BOHN 

et  aL 
(Supreme  Conrt  of  Nebraska.    June  2,  1896.) 

INSURANOS  —  MORTOAOB  ClAUSB— COVSTRPCTtOS— 

Insurablb  Iktbrbst — What  Constitutes — Ap- 
PLicATiox  —  Condition  ot  Titlb  —  Fail.ciu  to 
Discu)sb. 

1.  To  a  fire  insurance  policy  was  attadied  a 
"mortgage  clause,"  making  the  loss  payable  to 
a  named  mortgagee  of  the  insured  property,  and 
providing  that  the  insurance  should  not  be  ia- 
vaiidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  insured  property.    UeU, 
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(1)  that  the  mortgage  clanse  was  an  inde- 
pendent contract  between  the  insnrance  com- 
pany and  the  morttratree;  (2)  that  no  act  or 
omission  of  the  moTtgkgor,  whether  the  lame 
occnrred  at  the  time  of  the  iasnance  of  the  pol- 
\cj,  or  prior  or  subseqoent  thereto,  inralidated 
said  insorance  policy. 

2.  A  mortgagee  of  real  estate  has  an  in- 
surable interest  therein,  which  he  may  inaore 
on  his  own  account;  and  when  he  does  so  he 
insures,  not  tlie  real  estate,  but  his  interest 
therein  arising  from  his  lien. 

3.  Where  an  application  for  fire  insurance 
is  oral,  and  no  inquiries  are  made  by  the  agent 
of  the  Insurer  as  to  the  condition  of  the  title 
to  the  property,  and  the  Insured  says  nothing 
about  tne  existence  of  a  mortgage  thereon,  but 
does  not  keep  silent  from  any  sinister  motiTe, 
or  with  the  intention  to  deceire  or  mislead 
the  insnrer,  then  the  fact  that  there  exists  a 
mortgage  upon  the  insured  property  will  not 
inralidate  the  policy  of  insurance,  notwithstand- 
ing that  it  proTides  that  it  should  l>e  Toid  if 
there  existed  any  incnmbrance,  by  mortgage  or 
otherwise,  against  the  insured  proper^.  In- 
surance Ca  T.  Bachler,  62  N.  W.  911,  44  Neb. 
548. 

4.  One  who  has  no  title,  legal  or  eqnitable, 
in  property,  and  no  present  possession  or  right 
of  possession  therein,  yet  has  an  insurable  inter- 
est therein,  if  he  will  derive  benefit  from  its 
continued  existence,  or  suffer  loss  by  its  de- 
straction. 

6.  One  who  mortgages  his  real  estate  to 
secure  the  payment  of  a  debt  for  which  hfe  is 
personally  responsible,  and  subsequently  con- 
veys the  title  of  snch  real  estate  to  another, 
subject  to  said  mortgage,  has  an  insurable  in- 
terest remaining  in  said  real  estate. 

6.  When  an  insurance  company  issues  its 
policy,  and  accepts  and  retains  the  premium, 
without  requiring  an  application  by  the  insured, 
and  without  making  inquiry  as  to  the  condi- 
tion of  the  propCTty,  or  state  of  Its  title,  and  the 
insured  has  in  fact  an  insurable  interest,  the 
company  will  be  conclusively  presumed  to  have 
insured  such  interest,  and  to  have  waived  all 
provisions  in  the  i)olicy  providing  for  its  for- 
feiture by  reason  of  any  facts  or  circumstan- 
ces affecting  the  condition  or  title  of  the  prop- 
erty in  regard  to  which  no  such  statement  was 
required,  or  inquiry  made.  Savings  Inst.  v. 
Kline,  62  N.  W.  857,  44  Neb.  395. 
(Syllabns  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Keysor,  Judge. 

A.ction  by  William  G.  Bohn  and  others 
against  tbe  Hanover  Fire  Insurance  Com- 
pauy  and  another.  There  was  a  judgment 
for  plaintiffs,  and  defendants  bring  error. 
Afflrmed. 

Thos.  D.  Crane,  for  plaintiffs  in  error.  B. 
G.  Burbanlc,  Chas.  Offutt,  and  James  B.  Mel- 
kle,  for  defendants  in  error. 

RAGAN,  C.  On  the  1st  of  September, 
1888,  WlUiam  6.  and  Conrad  Bohn  were  tbe 
owners  in  fee  simple  of  a  lot  In  tbe  city  of 
Onuilia,  on  which  was  situated  a  three-story 
bnilding.  On  tbat  date  they  were  indebted 
to  tbe  National  Life  Insurance  Company  of 
Montpeller,  Vt.  (hereinafter  called  the  "Life 
Insurance  Company")  In  tbe  sum  of  $25,000, 
and  to  secure  said  indebtedness  they  ex- 
ecuted to  said  life  insurance  company  a 
mortgage  upon  said  real  estate.  The  mort- 
ga.ge  required  the  said  Bobns  to  keep  said 
property  insured,  during  tbe  existence  of 
said   mortgage,  against  loss  or  damage  by 


fire,  for  tbe  benefit  of  said  life  insurance 
company  or  its  assignee.  On  tbe  said  1st 
day  of  September,  1888,  tbe  Hanover  Fire 
Insurance  Company  and  another  (hereinaft- 
er called  tbe  "Fire  Insurance  Companies") 
Issued  and  delivered  tbeir  Joint  fire  insur- 
ance policy  to  tbe  Bohns,  insuring  said  prop- 
erty, in  tbe  sum  of  $5,000,  against  loss  or 
damage  by  fire  for  one  year,  or  until  Sep- 
tember 1,  1889.  This  policy  had  attached 
thereto  a  "mortgage  clause,"  making  the 
loss,  if  any,  payable  to  tbe  life  Insurance 
company  or  its  assignee.  At  tbe  date  of  the 
Issuance  of  this  policy  the  legal  title  to  said 
real  estate  was  unincumbered,  except  by  tbe 
mortgage  held  by  tbe  life  insurance  compa- 
ny. On  tbe  lat  day  of  September,  1889,  tbe 
policy  issued  by  the  fire  insurance  compa- 
nies expired,  and  was  by  tbem  renewed  for 
another  year.  Tbe  renewal  expired  on  Sep- 
tember 1,  1890,  and  was  by  tbe  fire  in- 
surance companies  renewed  for  still  anoth- 
er year,  or  until  September  1,  1891.  On  the 
12tb  day  of  March,  1891,  tbe  property  was 
wholly  destroyed  by  fire.  In  the  district 
court  of  Douglas  county  the  life  insurance 
company  and  tbe  Bohns  sued  tbe  fire  In- 
surance companies  to  recover  tbe  amount  of 
loss  and  damage  to  said  insured  property. 
At  tbe  date  of  tbe  trial  of  tbe  action  there 
remained  due  to  the  life  insurance  compa- 
ny from  tbe  Bobns,  on  tbe  tatter's  mortgage 
debt,  about  $20,0(X).  Tbe  life  insurance  com- 
pany and  the  Bobns  bad  a  verdict  and  Judg- 
ment, and  tbe  fire  insurance  companies  have 
brought  the  case  here  for  review. 

1.  The  alleged  errors  relied  on  for  a  re- 
versal of  this  Judgment  may  all  be  consid- 
ered under  the  proposition  whether,  under 
the  proved  and  admitted  facts,  the  Judgment 
is  contrary  to  tbe  law  of  tbe  case.  Prior  to 
tbe  date  of  the  Issuance  of  the  policy  in  suit, 
tbe  Bohns  sold  and  conveyed  tbe  r^' estate 
on  which  was  situate  tbe  Insured  building, 
subject  to  tbe  mortgage  held  by  tbe  life  in- 
surance company.  The  policy  provided  tbat 
"if  the  interest  of  tbe  assured  in  the  prop- 
erty be  untruly  stated  therein;  or  if  the  In- 
terest of  the  assured  be  other  than  tbe  en- 
tire, unconditional,  and  sole  ownership  of 
the  property;  or  if  the  property  be  incum- 
bered by  any  other  lien,  mortgage  or  other- 
wise; or  if  the  subject  of  Insiu-ance  be  a 
building  on  ground  not  owned  by  the  as- 
sured in  fee  simple,  then,  and  In  every  such 
case,  this  policy  sliall  be  void."  It  is  now 
insisted  by  the  fire  insurance  companies  tbat 
since  tbe  Bobns  were  not  tbe  owners  of  the 
real  estate  on  which  tbe  Insured  building 
was  situate,  on  tbe  date  of  the  issuance  of 
tbe  policy  in  suit,  said  policy  has  never  bad 
any  force  or  validity  whatever,  and  tbat, 
therefore,  tbe  Judgment  in  favor  of  tbe  life 
insurance  company  cannot  stand.  At  tbe 
time  of  tbe  Issuance  of  tbe  policy  in  suit  tbe 
fire  insurance  companies  attached  to  said 
insurance  policy  an  agreement  In  writing 
called  a  "mortgage  clause."    It  waa  provld- 
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ed  la  this  mortage  clanae  tbat  the  loss,  If 
any,  should  be  payable  to  the  life  insurance 
company;  and  It  was  further  provided,  "It 
is  agreed  that  this  Insurance,  as  to  the  In- 
terest of  the  above-named  mortgagee  or  ben- 
eflclary,  or  Its  assignee,  only,  shall  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  insured." 
Bnt  what  was  the  effect  of  this  mortgage 
clause  attached  to  this  policy?  We  think 
that  by  this  mortgage  clause  the  fire  insur- 
ance companies  entered  Into  a  contract  with 
the  life  insurance  company,  In  and  by  which 
they  Insured  Its  Interest  as  mortgagee  In 
the  Insured  property,  against  loss  or  damage 
by  fire,  to  the  extent  of  $5,000,  for  one  year 
from  September  1,  1890.  The  right  of  the 
life  Insurance  company  to  enforce  the  policy 
does  not  depend  upon  whether  the  Bohns 
have  kept  their  engagements  with  the  flre 
Insurance  companies.  By  express  provision 
of  the  mortgage  clause  attached  to  the  policy, 
no  act  or  omission  of  the  mortgagors  or  own- 
en  was  to  Invalidate  the  Insurance  so  far 
as  the  life  Insurance  company,  or  its  as- 
signee, was  concerned.  And  this  was  true 
whether  said  act  or  omission  of  the  mort- 
gagor or  owner  occurred  at  the  date  of  the 
issuance  of  the  policy,  or  prior  or  subse- 
quent thereto.  In  other  words,  it  cornea  to 
this:  That  by  the  provision  of  the  mort- 
gage clause  the  fire  Insurance  companies  in- 
sured the  interest  of  the  life  Insurance  com- 
pany in  the  mortgaged  property.  The  con- 
tract of  insurance  vcas  made  with  the  life 
insurance  company,  or  with  the  Bohns  for 
their  benefit;  and  It  is  Immaterial  whether 
the  life  insurance  company  ItseU  paid  the 
premium,  or  whether  the  Bohns  paid  it;  and 
It  was  clearly  the  Intention  of  all  the  parties 
that  the  validity  of  the  insurance  of  the 
life  insurance  company  should  not  depend 
upon  anything  which  the  Bohns,  or  their 
grantees,  had  done  or  omitted  to  do,  or 
might  do  or  omit  to  do.  A  question  almost 
Identical  with  the  one  under  consideration 
was  before  this  court  in  Phenlx  Ins.  Co.  of 
Brooklyn  v.  Omaha  Loan  &  Trust  Co.,  41 
Meb.  834,  60  N.  W.  133.  The  policy  hi  that 
case  provided  that,  if  the  property  should 
be  sold  or  transferred  without  the  written 
peimission  of  the  fire  insurance  compa- 
ny indorsed  on  the  policy,  then  the  policy 
should  become  void.  There  was  attache<l 
to  the  policy  a  mortgage  clause  like  the 
one  in  the  case  at  bar.  Before  the  loss  oc- 
curred the  mortgagor  sold  and  transferre<l 
the  property,  the  consent  of  the  flre  insur- 
ance company  thereto  not  having  been  ob- 
tained. The  Insured  property  was  destroy- 
ed by  flre,  and  the  mortgagee  sued  the  fire 
insurance  company  for  the  amount  of  the 
loss.  It  was  Insisted  by  the  fire  Insurance 
company  that,  as  the  mortgag^>r  had  sold 
and  conveyed  the  Insured  property  prior  to 
the  loss,  at  the  date  of  the  loss  the  pol- 
icy was  not  in  force.  Bnt  the  court  held 
that  the  sale  and  conveyance  of  the  mort- 


gaged proi>erty  by  the  mortgagor  wtthoat 
the  consent  of  the  insurance  company  dia 
not  avoid  the  policy,  as  against  the  mort- 
gagee. We  have  re-examined  that  case, 
and  the  authorities  tbereln  cited,  and  are 
satisfied  that  the  decision  Is  correct,  both 
upon  principle  and  authority,  and  ■we  ae- 
cordingiy  reaffirm  it  Sustaining  the  doe- 
trine  announced  In  that  case,  see  Bills  v.  In- 
surance Co.,  &1  Iowa,  507,  20  N.  W^.  782; 
Ellis  V.  Insurance  Co.,  32  Fed.  646;  National 
Bank  of  D.  O.  Mills  &  Co.  v.  Union  lias.  Ca 
of  San  Francisco  (CaL)  26  Pac.  509.  The 
provision  in  the  policy  that  it  should  be  void 
tf  the  subject  of  the  Insurance  was  a  build- 
ing on  ground  not  owned  by  the  assured  in 
fee  simple  was  not  one  that  was  binding, 
or  intended  to  be  binding,  on  the  life  insm^ 
ance  company,  mortgagee.  Tlie  insurance 
companies  must  have  Icnownwben  th^issned 
the  policy  in  suit,  with  the  mortgage  clause 
attached  thereto,  that  the  life  Insurance  com- 
pany did  not  own  the  fee-simple  title  of  the 
real  estate  on  which  the  insured  building 
was  situate.  The  life  insurance  company 
waS'  not  attempting  to  insure  a  fee-simple 
interest  in  the  mortgaged  property,  nor  did 
the  fire  insurance  company  understand  that 
it  was  attempting  to  insure  anything  farther 
than  the  Interest  It  had  in  the  property  by 
virtue  of  its  mortgage.  All  the  antboritles 
agree  that  a  mortgagee  of  real  estate  has  an 
Insurable  Interest  therein,  which  he  may  in- 
sure en  his  own  account;  and  when  be  ef- 
fects such  insurance  he  is  innuing;  not  tiw 
real  estate,  bnt  Insuring  his  Interest  or  Uen 
therein.  The  terms  "interest"  and  "ttUe"  a» 
not  synonymous  terms,  in  insurance  poli- 
cies; and  the  provision  in  the  policy  under 
consideration,  that  it  should  l>e  void  if  the 
Interest  of  the  assured  should  be  other  than 
the  entire  unconditional,  and  sole  ownership 
of  the  property,  meant  and  means,  not  thai 
the  life  Insurance  company  should  be  the 
owner  of  the  legal  title  to  the  real  estate 
on  which  the  Insured  building  was  situate, 
but  that  the  interest  which  it  Insured,  name- 
ly, its  mortgage  lien  upon  the  property, 
should  be  and  was  an  unconditional  interest 
belonging  to  it,  not  a  contingent  or  ^>ecuia- 
tlve  one. 

2.  After  September  1.  188S,  and  befbie  die 
issuance  of  the  policy  in  suit,  wltbont  the 
knowledge  or  consent  of  the  fire  insurance 
companies,  the  Bohns  placed  two  other  mort- 
gages upon  the  property  mortgaged  to  '.be 
life  insurance  company.  It  Is  now  Insisted 
by  the  flre  Insurance  companies  tliat  this  a<v 
tlon  of  the  Bohns  Invalidated  the  policy  ta 
suit,  since  it  was  provided  by  the  pollcT 
that  it  should  become  void  if  the  tnsurfi} 
property  should  be  Incumbeted  by  any  Dm 
or  mortgage.  The  jury  made  a  special  find- 
ing (and  the  evidence  supports  Kf  that  in 
September,  1SS8,  and  in  September,  1889  and 
1890,  when  the  policy  of  September.  ISSS. 
was  renewed,  no  questions  were  asked  bv 
the  insurance  company,  or  its  agents,  as  to 
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tttcumbrances  ezlsting  against  the  property 
of  tbe  Bohns,  nor  did  the  Bohns  make  any 
itatement  on  the  subject  The  record  shows, 
also,  without  contradiction,  that  the  appli- 
cations for  the  insurance,  in  the  first  in- 
itance.  September  1,  1888,  and  for  tiie  sub- 
sequent renewals  of  the  policy,  were  oral. 
No  written  application  was  made  to  the  Hre 
Insurance  companies  for  tbe  Insurance,  and 
tbere  la  in  the  record  no  claim  of  any  fraud 
practiced,  or  attempted  to  be  practiced,  by 
any  one.  The  neglect  of  the  Bohns  to  notify 
the  insurance  companies  of  tbe  incumbran- 
ces on  the  property  at  the  dates  of  the  re- 
newals thereof  seems  to  bare  resulted  from 
the  fire  insurance  companies  not  Inquiring 
about  incumbrances,  and  the  Bohns  not  hav- 
ing them  In  mind.  At  all  events,  It  Is  not 
claimed  that  the  Bohns,  or  either  of  them, 
were  actuated  by  any  sinister  motiyea  what- 
ever in  not  disclosing  to  the  fire  insurance 
companies  the  existence  of  these  incumbran- 
ces in  September,  1889-1890,  when  the  pol- 
icy was  renewed.  Where  an  application  for 
fire  insurance  is  oral,  and  no  inquiries  are 
made  by  the  agent  of  tbe  insurer  as  to  the 
condition  of  the  title  to  the  property,  and 
the  insured  says  nothing  about  the  exist- 
ence of  a  mortgage  thereon,  but  does  not 
keep  silent  from  any  sinister  motive,  or  with 
the  intention  on  his  part  to  deceive  or  mis- 
lead tbe  Insurer,  then  the  fact  that  when 
the  policy  was  issued  there  existed  a  mort- 
gage upon  the  Insured  property  will  not  in- 
validate the  policy,  notwithstanding  the  fact 
tliat  tbe  policy  provides  that  It  should  be 
void  if  there  existed  any  incumbrance,  by 
mortgage  or  otherwise,  against  the  Insured 
property.  Insurance  Co.  v.  Bachler,  44  Neb. 
&49,  62  N.  W.  Oil. 

3.  But  it  is  insisted  that  the  policy  sued 
upon  was  never  in  force,  because  tbe  Bohns, 
at  the  date  of  its  Issuance,  were  not  the  un- 
conditional and  sole  owners  of  the  Insured 
property,  and  that  tbe  Insured  building  was 
not  situate  on  ground  to  which  the  Bohns 
had  a  fe»«lmple  title.  Tbia  contention  in- 
volves the  assumption  that  the  Bohns,  at 
the  date  of  the  issuance  of  the  policy  in 
suit,  bad  no  insurable  interest  In  the  In- 
sured property.  Is  this  contention  correct? 
What  is  an  insurable  interest?  In  Insur- 
ance Co.  V.  Hyman,  84  Neb.  704,  52  N.  W. 
401,  Post,  J.,  speaking  to  this  question,  said: 
"An  Interest,  to  be  Insurable,  does  not  de- 
pend, necessarily,  upon  the  ownership  of 
the  property.  It  may  be  a  special  or  lim- 
ited brterest,  disconnected  from  any  title,  lien, 
or  possession.  If  the  holder  of  an  inter- 
est in  property  will  suffer  loss  by  its  de- 
struction, he  may  indemnify  himself  there- 
from by  a  contract  of  insurance.  If,  by  the 
loss,  tbe  holder  of  the  interest  is  deprived  of 
the  possession,  enjoyment,  or  profit  of  the 
property,  or  a  security  or  lien  arising  there- 
on, or  other  certain  benefits  growing  out  of 
or  depending  upon  it,  he  has  an  Insurable 
Interest."    To  the  same  effect,  see  Merrett 


T.  Insurance  Co..  42  Iowa,  11;  Rochester 
Loan  &  Banking  Co.  v.  Liberty  Ins.  Co.,  44 
Neb.  637,  ffi  N.  W.  877.  In  Warren  v.  In- 
surance Co.,  31  Iowa,  464,  it  was  held,  "Tbe 
owner  of  stock  In  a  corporation  organized 
for  pecuniary  profit  has,  by  reason  of  such 
ownership,  an  Insurable  Interest  In  tbe  cor- 
porate property."  In  WUliams  v.  Insurance 
Co.,  107  Mass.  377,  It  was  held  that  a  mort- 
gagee who  had  indorsed  the  note  secured  by 
his  mortgage,  and  become  liable  as  an  in- 
dorser  on  said  note,  had  an  insurable  inter- 
est in  the  mortgaged  property.  The  court 
said,  "It  is  now  well  established  that  even 
one  who  has  no  title,  legal  or  equitable,  in 
the  property,  and  no  present  possession  or 
right  of  possession  thereof,  yet  has  an  In- 
siirable  interest  therein,  if  be  wUl  derive 
benefit  from  its  continuing  to  exist,  or  wUl 
suffer  loss  by  its  destruction."  In  Waring 
V.  Loder,  33  N.  Y.  681,  it  was  held  that 
where  one  bad  mortgaged  his  real  estate  to 
secure  his  debt,  and  afterwards  conveyed  the 
real  estate,  he  still  had  an  Insurable  interest 
In  the  property.  To  the  same  effect,  see  In- 
surance Co.  V.  Jackson,  83  111.  302;  Insurance 
Co.  V.  Boomer,  52  111.  442.  In  the  case  at  bar, 
if  we  regard  the  contract  of  Insurance  made 
between  the  Bohns  and  the  fire  Insurance 
companies  as  having  been  made  at  tbe  date 
of  tbe  Issuance  of  the  policy  sued  upon,  we 
still  think  that  they  had  an  insurable  inter- 
est in  the  Insured  property.  They  ha4  sold  the 
property  subject  to  the  mortgage  thereon  In 
favor  of  the  life  insurance  company,  and  they 
were  personally  and  Individually  responsible 
for  that  mortgage  debt  They  would  derive 
a  benefit  from  the  continued  existence  of  the 
property,  and  they  would  suffer  loss  by  its 
destruction.  Was  the  policy  in  suit  never  In 
force,  because  at  tbe  date  of  Its  issuance  the 
Bohns  were  not  the  owners  of  the  legal  title 
to  the  real  estate  upon  which  were  situate  the 
insured  building?  It  has  already  been  stated 
that  the  Bohns  owned  the  fee-simple  title  to 
this  real  estate  when  the  policy  was  first 
Issued,  September,  1S8S;  that  the  applica- 
tions for  the  insurance  and  the  renewals  of 
the  Insurance  were  oral;  that  no  questions  as 
to  the  title  of  the  property  were  ever  pro- 
pounded to  them  by  tlie  fire  insurance  com- 
panies or  their  agents;  that  neither  of  tbe 
Bolms  ever  made  any  r^resentatlons  to  the 
fire  insurance  companies  as  to  what  title  they 
bad  or  held;  that  the  Bohns  were  not  actuated 
by  any  sinister  motives  whatever  in  not  dis- 
closing the  nature  of  the  interest  they  had  in 
tbe  insured  property;  that  no  fraud  was  at- 
tempted by  any  one;  and  that  the  failure  of 
the  Bohns  In  September,  1890,  to  disclose  tbe 
exact  nature  of  their  interest  in  the  insured 
property  resulted  either  from  their  not  think- 
ing about  it,  or  from  the  failure  of  the  fire 
insurance  companies  to  inquire  about  that  in- 
terest Under  these  facts,  we  thbik  the  pol- 
icy, notwithstanding  its  provisions,  was  in 
force,  even  in  favor  of  the  Botms,  at  the  time 
the  loss  sued  for  occurred.    In  Hall  t.  Insur- 
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anee  Co.  (Mich.)  53  N.  W.  727.  a  fire  Insnrance 
policy  contained  a  provision  tliat  It  waa  void 
If  the  assured  was  not  the  sole  and  uncondi- 
tional owner  of  the  property,  or  If  the  insured 
building  stood  on  ground  not  owned  In  fee- 
«imple  by  the  assured.  The  application  for 
Insurance  In  that  case  was  oral,  and  no  state- 
ment was  made  by  the  assured  as  to  the  con- 
-dltlon  or  nature  of  his  title.  The  supreme 
-court  of  Michigan  held,  In  construing  the  pol- 
icy, that  the  provision  quoted  above  applied 
only  to  such  changes  of  title  aa  arose  after 
the  execution  of  the  policy,  and  not  to  the 
condition  of  the  title  of  the  property  at  the 
time  the  policy  was  issued.  In  Insurance  Co. 
V.  Boomer,  ^2  111.  442,  it  was  held  that  upon 
4in  application  for  Insnrance  the  party  apply- 
ing Is  bound  to  disclose  the  facts  material  to 
the  risk,  but  In  the  absence  of  a  requirement 
•on  the  subject  In  the  policy,  or  of  any  inquiry 
iB  respect  thereto,  it  is  not  essential  that  he 
should  disclose  the  nature  of  his  Interest  in 
the  property  sought  to  be  Insured.  It  is  suffl- 
-cient  if  be  have  an  Insurable  Interest  And  In 
Insurance  Co.  v.  Jackson,  83  III.  302,  it  was 
field:  "The  principal  thing  in  an  insurance  Is 
that  the  assured  has  an  insurable  Interest,  and 
tias  acted  In  good  faith.  Under  a  statement 
that  he  is  the  owner,  he  is  only  bound  to  prove 
«n  Insuratde  Interest,  which  is  such  a  title  as, 
If  there  should  be  a  loss,  without  Insurance 
4t  would  fall  ui)on  him.  A  mortgagor  has 
such  an  Interest."  In  Philadelphia  Tool  Co. 
■V.  British-American  Assur.  Co.  (Pa.  Sup.)  19 
AtL  77,  the  policy  provided  that  "If  the  assured 
is  not  the  sole  and  unqondltional  owner  of 
the  property,  or  If  the  building  stood  on  ground 
-not  owned  In  fee  simple  by  the  assured, 
*  •  *  then  the  policy  shall  be  void."  The 
-assured  bad  only  a  lease  from  year  to  year  on 
the  land  upon  which  the  Insured  building 
stood.  The  supreme  court  of  Pennsylvania, 
In  construing  the  policy,  said:  "A  policy  of 
Insurance,  like  any  other  ccmtract,  is  to  be 
read  In  the  light  of  the  circumstances  that  sur- 
round it  This  policy  was  issued  without  any 
application  or  written  request  describing  the 
■interest  of  the  assured  in  the  building.  No 
actual  representation  of  any  sort  upon  the 
subject,  oral  or  written.  Is  alleged  to  have 
1>een  made  by  or  on  behalf  of  the  assured. 
We  ought  to  assume  that  a  policy  written  un- 
der such  circumstances  was  written  upon  the 
Icnowledge  of  the  representative  of  the  In- 
surer, and  Intended  to  cover,  In  good  faith, 
the  interest  which  the  Insured  had  in  the 
'buildings.  Fraud  Is  never  to  be  presumed, 
and  In  this  case  no  fraudulent  representation 
4a  shown  or  alleged.  •  •  •  We  conclude 
that  the  policy  •  *  •  was  intended  to  cov- 
•er  such  Interest  In  the  buildings  as  the  Insor- 
«r  had.  This  was  a  leasehold  only,  but  It  was 
an  Insurable  Interest.  Presumably,  It  Is  the 
Interest  which  an  application.  If  one  had  been 
made,  would  have  shown,  for  It  Is  the  only 
Interest  which  the  tool  company  ever  had,  or 
4dalmed  to  have.   To  such  an  interest  the  pro- 


viso whose  protection  la  Invoked  Is  not  ap- 
plicable. The  policy  covering  only  tbe  inter- 
est of  the  leasee,  the  ownership  of  the  fee 
becomes  Immaterial"  Finally,  in  Savinga 
Inst  V.  Kline,  44  Neb.  396,  62  N.  W.  857.  it 
was  held  by  this  court  that  "when  an  insnr- 
ance company  Issues  its  policy,  and  accepts 
and  retains  the  premium,  withont  requiting  an 
application  by  the  Insured,  and  witb-'it  mak- 
ing Inquiry  as  to  the  condltloq  of  tlie  prop- 
erty, or  the  state  of  Its  title,  and  the  insured 
has  In  fact  an  insurable  Interest,  tbe  com- 
pany Will  be  conclusively  presumed  to  have 
Insured  such  Interest,  and  to  have  waived  all 
provisions  in  the  policy  providing  for  its  for- 
feiture by  reason  of  any  facts  or  circumstan- 
ces affecting  the  condition  or  title  of  tbe  prop- 
erty, In  regard  to  which  no  such  statement 
was  required  or  Inqidry  made."  This  case  is 
decisive  against  the  plaintiff  in  error  of  the 
contention  under  consideration. 

4.  As  already  stated,  the  loss  sued  for  In 
this  action  occurred  on  the  12th  of  March. 
1891.  Within  a  day  or  two  thereafter  the  fire 
Insurance  companies  discovered  tliat  tbe 
Bohns  were  not  the  owners  in  fee  simple  of 
the  real  estate  on  which  the  Insured  building 
stood,  in  September,  1890,  nor  bad  they  been 
since  that  time.  The  fire  insnrance  com- 
panies, however,  did  not  then  cancel,  or  at- 
tempt to  cancel,  the  policy  in  snlt,  or  de- 
clare It  forfeited.  On  tbe  contrary,  tbey  de- 
manded and  were  fnmlshed  proofs  of  loss; 
demanded  that  the  insured  should  submit  tr> 
arbitration,  and  an  appraisement  of  tbe  dam- 
ages sustained.  And  not  until  the  case  came 
on  for  trial,  in  November,  1802,  did  the  fire 
insurance  companies  make  any  attempt  to  de- 
clare a  forfeiture  of  tbe  policy  in  suit  The 
jury  made  a  special'  finding— and  tbe  evi- 
dence supports  it— that  the  fire  insnrance  com- 
panies, with  full  knowledge  of  the  fact  as  to 
the  true  condition  of  the  title  of  tbe  ln8ure<] 
property,  retained  the  premiums  received  by 
them  fi-om  the  Bohns,  and  neglected  for  an 
unreasonable  length  of  time  to  Insist  on  tbe 
forfeiture  of  the  policy,  and  by  other  acts  lud 
recognized  and  treated  the  policy  as  a  valid, 
subsisting  contract  between  them  and  the 
Bohns,  and  had  Induced  the  Bohns  to  act  in 
that  belief.  We  think  that  the  fire  Insnrance 
companies,  by  their  conduct  in  the  premises, 
waived  their  right  to  Insist  upon  a  forfeiture 
of  the  insnrance  policy  In  suit  A  forfeiture 
in  the  policy  of  Insurance  may  be  waived, 
where  the  insurer  is  fully  cognizant  of  the 
facts  out  of  which  a  forfeiture  is  claimed,  and 
treats,  and  continues  to  treat,  the  contract 
as  binding,  and  Induces  the  Insurer  to  act  io 
that  belief.  Billings  v.  Insurance  Ca.'34  Xeb. 
502,  52  N.  W.  397,  and  cases  there  dted. 

Cotmsel  for  plaintlfFs  In  error  indulges  io 
certain  criticisms  upon  some  of  the  InstnKS 
tlons  of  tbe  trial  court,  but  these  call  for  no 
special  notice.  The  Judgment  of  tbe  district 
court  is  right,  and  Is  in  all  things  afflnned. 
Affirmed. 
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FIRST  NAT.  BANK  OF  MADISON  t.  OAB- 

SON. 
(Sapreme  Court  of  Nebraska.     Jnne  2,  1896.) 

BlLI.  0»    BXOKFnONS — NBCKSallY — Appbals    fkom 
Inpekiur  Coukts  —  Fracticb  —  Omectiosb  — 

DlSPL-TID   HaKDWHITINS  —  StANDAKDB  OF  COH- 

PA  K I  SON. 

1.  The  action  of  the  district  court  in  orer- 
ruling  a  motion  cannot  be  reviewed  here  where 
evidence  was  necessary  to  support  such  motion, 
and  such  evidence  waa  not  preserved  by  a  bill 
of  exceptions. 

2.  In  a  case  brought  to  the  district  court 
by  appeal,  the  rule  restricting  the  parties  to  the 
issues  raised  in  the  lower  court  must  be  invoked 
in  framing  the  issnes.  It  cannot  be  invoked 
by  objection  at  the  trial  to  the  introduction  of 
evidence  in  support  of  the  new  issue. 

3.  Section  344  of  the  Code  of  Civil  Pro- 
cedure authorlxe*  the  genuineness  of  handwrit- 
ing to  be  determined  by  comparis<His  made  ei- 
ther by  experts  or  by  the  jury  of  the  disputed 
writing  with  other  writings  proved  to  be  genu- 
ine. 

4.  Snch  genuine  writings,  upon  proof, 
should  be  admitted  in  evidence  for  the  purpose 
of  permitting  the  jury  as  well  as  experts  to 
make  the  necessary  comparison. 

(Syllabus  by  the  Court) 

ESrror  to  district  court,  Madison  cnunty; 
Sullivan,  Judge. 

Action  by  the  First  National  Bank  of  Madi- 
son against  H.  H.  Carson.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Reversed. 

S.  O.  Campbell,  for  plaintiff  In  error.  Alien, 
Robinson  &  Reed,  for  defendant  in  error. 

IRVINB,  C.  This  case  was  before  tbe 
court  on  a  former  occasion,  when  a  judgment 
in  favor  of  the  defendant  was  reversed.  Bank 
T.  Carson,  80  Neb.  104,  46  N.  W.  276.  The 
essential  facts  may  be  ascertained  by  refer- 
ence to  the  former  (pinion.  After  tbe  case 
was  remanded  to  the  district  court,  the  plain- 
tiff obtained  leave  to  withdraw  its  reply,  and 
tber^pon  filed  a  motion  to  strike  oat  from 
tbe  answer  not  only  that  portion  thereof  af- 
firmatively pleading  forgery,  but  also  the  gen- 
eral denial  in  so  far  as  it  put  in  issne  the  ex- 
ecution of  the  note  sued  on.  The  court  sus- 
tained the  motion  in  so  far  as  It  was  directed 
to  the  plea  of  forgery,  but  overruled  it  other- 
wise. The  case  was  then  tried,  the  court  ex- 
cluding on  the  trial  all  evidence  offered  for 
tbe  purpose  of  proving  that  the  execution  of 
tbe  note  had  not  been  In  issue  in  tbe  county 
oonrt.  Tbe  trial  resulted  in  another  verdict 
for  the  defendant,  and  the  plaintiff  again 
brings  the  case  here  by  petition  in  error. 

Error  is  assigned  upon  the  overruling  of  the 
motion  to  strike  from  the  answer  the  general 
denial.  The  former  opinion  holds  that,  the 
defendant  not  having  filed  an  aflJldavit,  as  re- 
<jnired  by  section  1100a  of  the  Code  of  Civil 
Procedure,  In  the  county  court,  the  genulne- 
■ess  of  the  note  was  not  there  put  in  Issue, 
and  therefore,  upon  proper  objection,  stich  an 
tasue  could  not  be  raised  in  the  district  court 
Bat  such  a  motion  must  be  supported  by 
proot,      and.  while  tbe  motion  Itself  recites 


that  the  plaintiff  offers  In  support  thereof  tbe 
papers  filed  in  the  coimty  court,  sucb  a  re- 
cital amounts  merely  to  a  declaration  by  tbe 
plaintiff  that  it  will  so  support  the  motion. 
It  does  not  prove  that  such  papers  were  pre- 
sented on  the  bearing  of  the  motion,  or  that 
it  was  shown  by  any  evidence  that  the  requi- 
site affidavit  was  not  filed.  The  papers  re- 
ferred to  appear  In  tbe  bill  of  exceptions, 
but  only  as  offered  on  the  trial  of  the  case, 
so  that  the  record  does  not  disclose  that  the 
motion  was  supported  by  the  proof  necessary 
to  sustain  it.  We  therefore  cannot  say  that 
the  district  court  erred  In  overruling  the  mo- 
tion. 

Nor  was  there  any  error  in  refusing  to  ad- 
mit evidence  on  the  trial  for  tbe  purpose  of 
proving  that  the  issue  then  presented  bad 
not  been  raised  In  the  county  court.  The 
former  opinion  is  again  authority  for  hold- 
ing that  such  a  question  must  be  raised  In 
framing  tbe  issues,  and.  If  an  issue  is  lalsed 
by  the  pleadings,  a  party  cannot  on  the  trial 
object  to  proof  in  support  of  It  on  the  ground 
that  It  was  not  raised  in  the  lower  court. 
On  the  trial  the  plaintiff  introduced  tbe  note 
In  evidence,  with  certain  preliminary  proof, 
and  then  proved  its  purchase  thereof.  The 
defendant  then  tock.  the  stand,  and  denied 
that  he  executed  tbe  note.  The  plaintiff, 
in  rebuttal,  undertook  to  meet  this  proof  in 
two  ways:  First  by  proving  an  admission 
by  the  defendant  that  he  had  signed  the  note; 
and,  secondly,  by  witnesses  who  testified 
that,  in  their  opinion,  the  signature  was  the 
genuine  signature  of  the  defendant  In  con- 
nection with  the  latter  class  of  evidence  the 
plaintiff  produced  two  documents,  one  of 
them  an  application  for  a  loan  and  the  dther 
a  tax  schedule,  both  purporting  to  have  been 
signed  by  the  defendant.  There  wan  quite 
satisfactory  evidence  introduced  of  the  fact 
of  the  defendant's  signing  these  two  docu- 
ments. They  were  then  offered  In  evidence, 
and  excluded.  The  plaintiff  then  called  the 
defendant  himself.  He  admitted  having 
signed  the  tax  schedule,  and  as  to  the  appli- 
cation for  a  loan  said  that  the  signature 
looked  like  his,  and  "he  guessed  it  was  his." 
The  Instruments  were  again  offered  in  evi- 
dence, and  again  excluded.  But  tbe  court 
perlnitted  expert  witnesses,  called  by  the 
plaintiff,  to  examine  these  signatures,  and 
compare  thom  with  that  on  the  note,  and 
testify  as  to  their  belief  In  the  identity  of 
all  three  signatures.  It  seems  to  have  been 
the  theory  of  the  trial  court  that  instruments 
not  in  evidence  for  other  purposes  might  be 
used  by  experts  for  the  purpose  of  compar- 
ing the  handwriting,  but  that  they  could  not 
be  admitted  in  evidence  for  that  purpose. 
In  this,  we  think,  the  court  errred.  At  the 
common  law  there  has  been  a  great  deal  of 
controversy  as  to  whether  Instruments  not 
in  evidence  for  other  purposes  might  be  used 
for  the  purpose  of  a  comparison  of  the  writ- 
ing. But  our  Code  (section  344)  removes  the 
question  from  our  practice.     It  provides  that 
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"oTfdence  respecting  bandwrltlng  may  be 
giren  by  comparison  made  by  experts  or  by 
the  Jury  with  writings  of  the  same  person 
which  are  preyed  to  be  genuine."  In  Huff 
V.  Nlms.  11  Neb.  363,  9  N.  W.  648,  the  court, 
referring  to  a  similar  question,  said:  "The 
jury  were  competent  to  make  the  comparison 
between  the  writing  in  the  note  and  that 
made  In  their  presence,  either  with  or  with- 
out the  aid  of  experts."  In  Banking  Ck>.  v. 
Shoemaker,  31  Neb.  134,  47  N.  W.  696,  Huft 
T.  Nims  was  approved  in  regard  to  the  com- 
petency of  the  Jury  to  make  the  comparison 
under  section  344.  It  is  a  somewhat  singular 
coincidence  that  the  latter  case  referred  to 
a  similar  note,  made  to  the  same  person, 
and  apparently  under  the  same  circumstan- 
ces, as  that  involyed  in  the  case  at  bar.  See, 
also.  Bank  v.  WllUams,  35  Neb.  410,  53  N.  W. 
202.  The  court,  by  its  ruling,  gave  the 
plalntlfr  the  benefit  of  expert  testimony  bas- 
ed on  a  comparison  of  the  signature  to  the 
note  with  the  proved  signatures  of  the  de- 
fendant; but  by  excluding  the  Instruments 
from  evidence  it  deprived  the  plaintiff  of  the 
right  to  have  the  Jury  make  such  a  compari- 
son, wtilch  section  344  declares,  and  the 
cases  cited  decide,  that  the  Jury  was  com- 
petent to  da    Reversed  and  remanded. 


MORGAN  T.  STATE. 
(Supreme  Court  of  Nebraska.    June  3,  1896.) 

STATnXKS — AUBMDMENT. 

Section  49  of  an  act  entitled  "An  act  to 
amend  chapter  13,  Revised  Statutes  of  1866, 
entitled  'Conrta,'  "  passed  and  approved  Febru- 
ary 27,  1879,  is  unconstitutional  and  void,  be- 
cause said  act  amends  section  5  of  an  act  passed 
and  approved  February  19,  1877,  without  refei> 
ring  in  its  title  to  said  section  or  act,  and  with- 
out repealing  said  section  5. 
(Syllabns  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Scott,  Judges 

George  Morgan  was  convicted  of  mnrder, 
and  brings  error.   Affirmed. 

W.  R.  Patrick  and  W.  S.  Summers,  for 
plaintiff  in  error.  A.  S.  ChurchlU,  Atty.  Gen., 
and  Geo.  A.  Day,  Dep.  Atty.  Gen.,  for  the 
State. 

BAGAN,  0.  In  the  district  court  of  Douglas 
county,  George  Morgan  was  convicted  of  the 
crime  of  murder  In  the  first  degree,  and  by 
said  court  sentenced  to  suffer  death  by  hang- 
ing. For  the  purpose  of  prosecuting  to  this 
court  error  proceedings  to  have  said  Judg- 
ment reviewed,  Morgan  requested  the  district 
court  to  direct  its  shorthand  reporter  to  make 
out  and  deliver  to  him,  gratuitously,  a  long- 
band  copy  of  the  shorthand  notes  of  the  evi- 
dence in  such  case,  In  which  Morgan  bad 
been  convicted.  Morgan  supported  this  appli- 
cation by  his  affidavit  that  he  was  unable,  by 
reason  of  his  poverty,  to  pay  for  the  long- 
hand copy  of  the  evidence.   The  district  court 


refused  to  comply  with  this  request  of  Mor- 
gan's, and,  to  reverse  its  ruling,  Morgan  prose- 
cutes here  a  petition  in  error. 

Section  49,  c.  19,  Comp.  St.  1895,  Is  as  fol- 
lows: "It  shall  I>e  the  duty  of  such  reporter 
to  furnish  on  the  application  of  the  district 
attorney  or  any  party  to  a  suit  la  which  a 
stenographic  record  of  proceedings  has  l>een 
made,  a  longhand  copy  of  the  proceedings 
so  recorded  or  any  part  thereof,  for  which  be 
shall  be  entitled  to  receive,  in  additton  to 
his  salary,  a  fee  of  five  cents  per  hundred 
words,  to  be  paid  by  the  party  requesting 
the  same,  except  where  such  copy  is  re- 
quired by  the  district  attorney  on  the  part  of 
the  state.  In  which  case  the  reporter  shall 
furnish  such  copy  without  the  payment  of 
any  fee;  provided  also,  that  In  all  criminal 
cases  wherein,  after  conviction,  the  defend- 
ant shall  make  an  affidavit  that  he  is  nn- 
able,  by  reason  of  his  jioverty,  to  pay  for 
such  copy,  the  court  or  Judge  thereof  may, 
by  order  endorsed  on  such  affidavit,  direct 
the  reporter  to  make  such  copy  without  the 
payment  of  any  fee.  It  shall  be  the  duty 
of  the  reporter  to  deliver  such  longhand  copy 
of  the  proceedings  therein,  within  forty  days 
frooa.  the  final  adjournment  of  the  term  at 
which  the  Judgment  Is  rendered,  to  the  party 
demanding  It"  Morgan  bases  his  claim  to 
have  the  shorthand  reporter  of  the  district 
court  furnish  him  gratuitously  a  longhand 
copy  of  the  evidence  on  the  provisions  of 
this  statute.  But  the  honorable  the  attorney 
general  insists  that  the  statute  Just  quoted 
Is  unconstitutional  and  void,  and  that,  there- 
fore, the  order  of  the  district  court  caanot 
be  disturbed.  The  constitutionality  of  the 
statute  Just  quoted  is  the  only  point  whicli 
we  shaU  consider.  On  the  9th  day  of  Feb- 
ruary. 1875  (see  Sess.  Laws  1875.  p.  63),  the 
legislature  passed  an  act  entitled  "An  act  to 
provide  for  shorthand  reporters  for  the  dis- 
trict courts."  By  section  1  of  this  act  the 
Judges  of  the  district  courts  were  each  re- 
quired to  appoint  a  shortliand  reporter.  Sec- 
tion 2  of  said  act  provided  for  the  taking 
of  the  oath  by  the  reporter  appointed,  and 
prescribed  the  reporter's  duties.  Section  3 
of  said  act  was  as  follows:  "They  [the 
shorthand  reporters]  shall  receive  compensa- 
tion as  follows:  For  each  day  actually  em- 
ployed in  court  taking  testimony,  the  sum  of 
(five  dollars)  $5.00  to  be  awarded  and  paid 
by  the  county  upon  the  certificate  of  the 
Judge;  and  for  making  transcripts  thereof, 
for  each  one  hundred  words  the  sum  of  10 
cents;  the  same  in  criminal  cases,  to  be 
audited  and  paid  In  the  same  manner;  but 
where  such  transcripts  are  required  In  any 
civil  case  the  fees  thereof  shall  be  paid  by 
the  party  desiring  the  same,  and  the  amount 
allowed  such  reporter  shall  In  all  instances, 
except  where  the  defendant  in  the  criminal 
case  is  acquitted,  be  taxed  as  part  of  the 
costs."  On  the  19th  day  of  February,  1877 
(see  Sess.  Laws  1877,  p.  158),  the  legislaturr 
passed  an  act  to  provide  stenographic  re- 
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portera  for  tbe  district  eonrts,  and  to  repeal 
tbe  act  of  February  9,  1875,  ]ast  qnoted. 
Section  5  of  said  act  of  1877  was  as  follows: 
"It  shall  be  the  duty  of  such  reporter  to 
famish,  on  the  application  of  the  district 
attorney  or  any  party  to  the  salt  In  which  a 
stenographic  record  of  proceedings  has  been 
made,  a  long-hand  eopj  of  the  proceedings 
so  recorded  or  any  part  thereof,  for  which 
lie  shall  be  entitled  to  receive  in  addition  to 
tils  salary,  a  fee  of  10  cents  per  hundred 
words,  to  be  paid  by  the  party  requesting 
tbe  same,  except  where  such  copy  Is  re- 
quired by  the  district  attorney  on  the  part 
of  the  state.  In  which  case  the  reporter  shall 
be  paid  by  the  county  upon  the  certificate  of 
tbe  Jndge  presiding."  In  1879  (see  Sesa. 
Laws  1879,  p.  82)  the  legislature  passed  an  act 
entitled  "An  act  to  amend  chapter  13,  Re- 
vised SUtutes  of  1866,  entitled  'Oourts'"; 
section  49  of  said  chapter  being  section  49, 
c.  19,  Oomp.  St.  1896,  the  statute  herein  Just 
quoted. 

It  will  be  observed  that  by  section  5  of  the 
act  of  1877,  quoted  above,  the  official  court 
re^rter,  in  addition  to  his  salary,  was  en- 
titled to  collect  a  fee  of  10  cents  per  100 
words  for  making  out  a  longhand  copy  of 
the  evidence  taken  In  a  case;  that  this  fee 
■was  to  be  paid  by  the  party  requesting  the 
longhand  copy,  unless  the  copy  was  ordered 
by  the  district  attorney  on  behalf  of  the 
state.  In  which  case  the  reporter  was  to  be 
pa4d  hl8  fee  by  the  county.  By  section  49 
of  tbe  act  of  1879  the  reporter,  In  addition 
to  his  salary,  Is  allowed  a  fee  of  5  cents  per 
100  words  for  making  out  a  longhand  copy 
of  tbe  evidence.  This  fee  Is  to  be  paid  by 
the  party  requesting  the  longhand  copy,  un- 
less the  same  is  required  by  the  district  at- 
torney on  the  part  of  the  state,  In  which 
case  tbe  reporter  Is  required  to  furnish  the 
longhand  copy  gratuitously.  The  said  sec- 
tion 40  further  provides  that  a  district  court, 
or  a  Jndge  thereof,  may  require  the  official 
reporier  to  furnish  gratuitously  to  the  de- 
fendant a  longhand  copy  of  the  evidence 
taken  tn  a  criminal  case  In  which  the  de- 
fendant had  been  convicted,  upon  the  fllinc 
bv  mch  defendant  of  an  affidavit  that  he  Is 
uuablo.  by  reason  of  his  poverty,  to  pay  the 
fees  for  such  longhand  copy  of  the  evidence. 
Selrl  oection  49  of  the  act  of  1879  amends 
salft  neriioa  5  of  tbe  act  of  1877,  but  the  title 
of  tbe  net  of  1879  Is,  "An  act  to  amend  chap- 
ter 13,  Revised  Statutes  of  1866,  entitled 
•Ooia*v'  "  Nowhere  In  the  title  to  this  act'  is 
any  reSe.refflce  made  to  official  court  report- 
ers, or  Rtenograpblc  reporters;  and  they  are 
nowtaere  mentioned  In  chapter  13,  Rev.  St 
I860,  amended  by  tbe  act  of  1879.  Said 
section  B  of  the  act  of  1877  was  neither  re- 
ferred to  in  the  title  of  the  act  of  1879,  nor 
repealed  by  that  act  Now,  section  11,  art 
3,  of  tbe  constitution,  provides  that  "no  bill 
shall  contain  more  than  one  subject  and 
tbe  same  shall  be  clearly  expressed  In  its 
title.     And  no  law  shall  be  amended  unless 


tbe  new  act  contains  the  section  or  sections 
so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed."  We  think, 
therefore,  that  the  contention  of  the  attorney 
general  must  be  sustained;  that  section  49 
of  the  act  of  1879,  passed  and  approved  Feb- 
ruary 27,  1879,  is  unconstitutional  and  void, 
because  said  act  amends  section  6  of  tbe  act 
passed  and  approved  February  19,  1877, 
without  referring  In  its  title  to  said  section 
or  act  and  without  repealing  said  section 
5.  See  Sheasley  v.  Keens,  48  Neb.  — ,  66 
N.  W.  1010,  and  cases  there  cited.  The  or- 
der of  the  district  court  Is  affirmed.  Af- 
firmed. 


NORFOLK  NAT.  BANK  v.  JOB  et  oL 
(Supreme  Conrt  of  Nebtoako.    Jooe  3,  1886.) 

arfour-rsoord— w ithbss— rzamimatiok— 
Instruotioms. 
L  Affidavits  used  in  evidence,  to  be  avail- 
able for  the  purpose  of  review  by  proceedings 
in  error  or  appeal,  mnst  be  embodied  in  a  bul 
of  exceptions  duly  allowed  and  certified. 

2.  Where,  in  an  action  on  a  bill  or  note, 
the  defendant  is  examined  with  respect  to  tltc 
gennineness  of  the  sijpiature  alone,  he  should 
not  on  cross-examination  be  required  to  state 
his  opinion  touching  collateral  or  incidental 
Eoatters  based  upon  a  comparison  of  the  dis- 
puted signature  with  others. 

3.  It  is  permissible  by  way  of  redirect  ex- 
amination to  introdnce  evidence  explanatory 
of  facts  elicited  by  the  cross-examination,  al- 
though corroborative  of  the  witnesses'  testimony 
in  chief, 

4.  Instructions  complained  of  fteU  not  prej- 
udicial to  the  plaintitC  in  error. 

5.  Kvidenee  examined,  and  kM  to  snstaiii 
the  judgment  of  the  district  court 

(Syllabus  by  the  (3ourt) 

Brror  to  district  court.  Antelope  county; 
Powers,  Judge. 

Action  by  the  Norfolk  National  Bank 
against  N.  W.  Job  and  another.  There  was 
a  Judgment  for  defendants,  and  plaintUT 
brings  error.     Affirmed. 

John  R.  Hays  and  Powers  &  Hays,  for 
plaintiff  In  error.  Frick  &  Dolezal,  for  de- 
fendants In  error. 

POST,  0.  J.  This  was  an  action  by  the 
plaintiff  in  error,  the  Norfolk  National  Bank, 
in  the  district  court  for  Antelope  county,  up- 
on a  note  for  $3,000,  claimed  to  have  been 
executed  by  the  defendants  In  error,  N.  W. 
Job  and  A.  K  Bamum,  under  date  of  Novem- 
ber 26,  1888,  and  payable  to  the  plaintiff 
named  90  days  after  date.  The  defendants 
answered  separately,  denying  the  execution 
of  the  note  sued  on,  and  the  Issues  thus 
Joined  were  tried  to  a  Jury,  resulting  in  a 
verdict  and  Judgment  for  the  defendants, 
which  It  Is  sought  to  reverse  by  means  of  this 
'  proceeding. 

Of  the  several  allegations  of  error  the  first 
relates  to  the  overruling  of  the  motion  for  a 
new  trial  on  the  ground  of  newly-discovered 
evidence.  The  basis  of  the  claim  In  that 
behalf  Is  tbe  affidavit  of  Mr.  Ralnbolt,  presl- 
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dent  of  tbe  plaintiff  bask;  bnt,  nnfortimately 
for  the  plaintiff's  contention,  such  erldence  la 
not  Incorporated  In  or  Identified  by  tbe  bill 
of  exceptioiiB.  The  rule  Is  firmly  established 
that  affidavits  used  as  evidence,  In  order  to  be 
available  for  the  purpose  of  review  by  pro- 
ceedings In  error  or  on  appeal,  must  be  em- 
bodied In  a  bill  of  exceptions  duly  allowed 
and  certified.  So  firmly,  Indeed,  Is  that  rule 
settled  by  the  decisions  of  this  court,  that 
a  citation  of  tbe  cases  in  point  would  be 
wholly  superfluous. 

Tbe  second  assignment  relates  to  the  ac- 
tion of  the  court  In  refusing  to  require  the 
defendant  Job  during  his  cross-examination 
to  state  the  points  of  difference  between  the 
disputed  signature  and  others  admitted  to 
be  genuine.  There  is  no  error  in  the  ruling 
complained  of.  The  direct  examination  was 
confined  to  ihe  particnlar  note  in  contro- 
versy, and  it  cannot  be  seriously  contended 
that  there  was  any  foundation  laid  for  the 
expression  of  an  opinion  by  tbe  defendant 
based  upon  a  comparison  of  signatures. 
Possibly  the  court  might,  without  prejudice, 
have  i>ermltted  the  examination  demanded, 
but  Its  refusal  Is  certainly  not  an  abuse  of 
discretion  calling  for  a  reversal  of  the  Judg- 
ment. 

Exception  was  taken  to  certain  questions 
allowed  upon  the  redirect  examination  of 
tbe  defendant  above  named.  The  answers 
were,  however,  merely  explanatory  of  facts 
elicited  by  his  cross-examination,  and  were 
for  that  reason  rightly  received  In  evidence. 

It  is  next  assigned  that  the  court  erred 
In  giving  instructions  numbered  3,  5,  6,  &^. 
Of  the  paragraphs  mentioned  those  num- 
bered 3  and  4  merely  define  the  issues  in 
the  case,  and  advise  the  Jury  that  the  bur- 
den, under  the  pleadings,  Is  upon  the  plain- 
ilff  to  prove  the  execution  of  the  note.  We 
might,  therefore,  in  view  of  the  oft-asserted 
rule  respecting  assignments  of  this  charac- 
ter, dismiss  the  subject  without  further 
comment.  But,  having  examined  the  para- 
graphs to  which  especial  prominence  is  giv- 
en in  the  brief  of  counsel  for  the  plaintiff, 
we  are  unable  to  perceive  any  Just  ground 
of  complaint  on  account  thereof.  By  para- 
graph 6  the  Jury  were  advised  that  the  de- 
fendant Job  would  be  liable  if  he  executed 
the  note  and  placed  it  In  the  hands  of  one 
Hoagland,  to  whom  reference  will  hereafter 
be  made,  to  be  delivered  to  the  plaintiff,  al- 
though it  may  subsequently  have  been 
signed  by  his  co-defendant,  Bamum,  with- 
out his  knowledge  or  consent,  which  is  in 
substantial  accord  with  the  rule  announced 
in  Barnes  v.  Van  Keuren,  31  Neb.  165,  47 
N.  W.  848.  By  paragraph  C%  the  Jury  were 
further,  in  effect,  advised  that  the  forgery 
upon  said  note  of  Bamum's  name  as  a 
maker  after  its  execution  by  Job,  and  after 
its  delivery  to  the  plaintiff,  would,  under  the 
issues,  defeat  a  recovery  as  to  both  defend- 
ants. That  direction  Is  defended  upon  the 
ground  that  tbe  unauthorized  addition  to  a 


promiasory  note  of  a  name  under  dream- 
stances  which  amount  to  forgery  so  destroys 
the  Identity  of  the  contract  as  to  render  it 
Inadmissible  under  tbe  Issues  presented 
against  the  party  by  whom  it  was  in  fact 
executed.  It  is  unnecessary  to  determine 
the  question  of  the  soundness  of  that  rea- 
soning, or  whether,  according  to  the  doctrine 
of  Barnes  v.  Van  Keuren,  the  instruction  Is 
technically  correct,  since  it  was,  in  any  view 
of  the  case,  quite  as  favorable  to  the  plain- 
tiff as  the  latter  was  entitled  to  upon  the 
case  made  by  tbe  pleadings  and  the  proof. 
It  should  be  remembered  that  the  execution 
of  the  note  is  denied  by  Job  as  well  as 
Bamum,  and  that  his  defense  is  that  bis 
name  thereon  is  a  forgery.  There  was  no 
claim  that  the  name  of  his  co-defendant  or 
other  person  was  added  after  the  execution 
of  the  note  by  him,  as  was  the  case  In 
Barnes  v.  Van  Keuren.  The  action  was 
against  both  defendants  as  makers,  and  tbe 
Instrument  set  out  was  declared  to  be  their 
note.  The  sole  Issue,  th^iefore,  was  the  ex- 
ecution of  the  note,  hence  the  instruction. 
If  erroneous,  could  not  have  prejudiced  the 
plaintiff. 

But  the  proposition  most  relied  upon  is 
that  the  verdict  and  Judgment  are  unsup- 
ported by  the  evidence,  and  should  be  re- 
versed upon  that  ground.  The  note  In  dis- 
pute was,  according  to  the  testimony  of  Mr. 
Ralnbolt,  president  of  the  plaintiff  bank,  ex- 
ecuted upon  one  of  the  blank  forms  in  use 
by  the  bank,  at  tbe  request  of  John  P.  Soag- 
land,  above  mentioned,  to  be  executed  by 
some  of  his  (Hoagland's)  neighbors  for  his 
accommodation;  and  that  It  was,  about  10 
days  later,  received  by  the  bank  through 
the  mall,  bearing  the  signatures  whlcli  are 
Identified  by  tbe  witness  as  those  of  the  de- 
fendants, and  indorsed  in  blank  by  the  said 
Hoagland.  Tbe  defendant  Job  testified  in 
his  own  behalf  that  be,  on  the  date  in  ques- 
tion, to  wit,  November  26,  1888,  exchanged 
notes  with  Hoagland  for  the  accommodation 
of  the  latter,  who,  according  to  his  state- 
ment, desired  to  close  his  account  with  the 
plaintiff,  preparatory  to  the  opening  of  an 
account  with  a  bank  at  Nellgh.  He  testifiod 
positively  that  the  note  signed  by  him  for 
$3,000  was  prepared  at  the  time  of  its  execu- 
tion by  Hoagland,  who,  In  bis  (defendant's  i 
presence  erased  tbe  name  of  the  plaintiff 
bank  from  a  form  like  that  used  In  the  note 
introduced  in  evidence,  and  inserted  his 
(Hdagland's)  name  therein  as  payee,  in 
which  condition  it  was  signed  and  delivered 
by  him.  He  testified  further  that  he  bad 
never  seen  or  heard  of  the  note  in  suit  until 
some  time  during  the  following  spring,  pre- 
vious to  which,  as  shown  by  the  evidence. 
Hoagland  had  fled  from  the  state,  and  has 
not  since  returned.  The  defendant  Bamum 
Is  equally  positive  in  his  denial  of  his  al- 
leged signature  to  the  note. 

There  was  introduced  by  the  plaintiff  evi- 
dence to  establish  the  cause  of  action  al- 
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leged  hj  comparlnr  the  slgiuitTires  In  dlspnte 
with  othen  acknowledged  to  be  genuine, 
also  by  admlBBlona  of  the  respective  defend- 
ants. Begardlng  such  evidence  It  may  be 
said  that  It  tends  strongly  to  support  the 
plaintiff's  claim,  and  would,  without  donbt, 
have  been  sniBcient  to  sustain  a  finding  In 
Its  favor;  but  the  question  of  the  execution 
of  the  note  was  fairly  submitted  to  the  lui7> 
and  the  verdict,  based  upon  the  conflicting 
proofs,  must,  for  the  purpose  of  this  pro- 
ceeding, be  accepted  as  conclusive.  Judg- 
ment affirmed. 


DHiLON  et  aL  v.  DABST. 
(Supreme  Court  of  Nebraska.  June  3,  1896.) 
Action  ok  Notb — Fleauinq  — Gkkekal  Dbniai. 
In  a  suit  upon  a  promissory  note  the 
answer  of  the  defendant  was  a  general  de- 
nial. Held,  that  the  defense  that  the  consid- 
eration for  the  note  was  an  illegal  sale  of  in- 
toxicating liquors  made  by  the  payee  to  the 
maker,  was  an  affirmatlTe  defense,  and  could 
not  be  prored  under  a  general  denial. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Adams  county;  Beall, 
■ludge. 

AcUon  by  WUliam  Darst  against  W.  H. 
Dillon  and  N.  S.  DlUon.  Philntlfl  had  ver- 
dict and  Judgment  against  N.  S.  Dillon  only, 
and  sbe  brings  error.    Affirmed. 

John  G.  Hartlgan  and  M.  A  Hartlgan,  for 
plaintiff  In  error.  Smith  &  McCreaiy,  for  de- 
fendant In  error. 

RAOAN,  O.  .WlUiam  Darst  brought  this 
suit  to  the  district  court  of  Adams  county 
against  W.  H.  Dillon  and  N.  a  Dillon. 
Uarst'B  suit  was  based  on  a  promissory  note 
made  and  delivered  to  him,  signed  "Dillon 
&  Co.,  per  W.  H.  Dillon."  Darst  alleged  In 
ids  petition  that  W.  H.  Dillon  and  N.  S.  Dil- 
lon were  partners  doing  business  under  the 
(Irm  name  of  Dillon  &  Co.,  and  claimed  a 
judgment  against  each  one  of  the  defendants. 
The  answer  of  the  DlUona  was  a  general  de- 
nial of  all  the  allegations  in  the  petition. 
Darst  bad  a  verdict  and  Judgment  against 
N.  S.  Dillon  only,  to  rererae  which  she  prose- 
cutes to  this  court  a  petition  In  error. 

1.  The  uncontradicted  evidence  in  the  rec- 
ord is  that  N.  S.  DUlon  and  W.  H.  DlUon 
were  Iinsband  and  wife;  that  N.  S.  Dillon 
was  engaged  in  running  an  hotel  and  keying 
a  saloon  In  the  city  of  Hastings,  Neb.,  on 
her  own  account;  that  sbe  did  business  un- 
der and  by  the  name  of  Dillon  &  Co.;  that 
W.  H.  DUlon  was  her  agent  for  the  transac- 
tion of  her  business;  that  the  consideration 
for  tbe  note  sued  on  was  intoxicating  liquors 
gold  and  ddivered  by  Darst  in  Omaha,  Neb., 
to  N.  S  Dffion,  and*  that  W.  H.  DlUon  bad 
authority,  as  his  wife's  agent  to  purchase 
nld  liquors  and  execute  and  deliver  the 
promissory  note  sued  on  In  payment  of  tbe 
tame.  It  further  appears  that  the  note  was 
past  dnc^  and  whoUy  unpaid,  but  it  did  not 


appear  from  the  evidence  whether  or  not 
Darst,  at  the  time  he  sold  the  intoxicating 
Uquors  for  which  the  note  In  suit  was  given, 
had  a  license  from  the  city  authorities  of  the 
city  of  Omaba  to  seU  malt,  spirituous,  and' 
vinous  Uquors.  At  the  close  of  the  evidence 
N.  8.  DUlon  requested  the  district  court  to 
Instruct  the  Jury  as  foUows:  "The  court  iD- 
■tructs  the  Jury  that,  If  they  And  from  the 
evidence  that  the  consideration  for  the  note 
upon  which  this  action  is  based  was  Intox- 
icating Uquors  sold  by  the  plaintiff  to  defend- 
ants, or  either  of  them,  then  the  court  In- 
structs the  Jury  that,  before  the  plaintiff 
cau  T»m'p*^<"  or  prosecute  this  action,  he 
must  show  that  he  had  a  regular  Ucense,  duly 
and  properly  Issued  by  the  city  authorities 
of  the  city  of  Omaha.  If  this  does  not  ap- 
pear, the  plaintiff  cannot  recover."  The  re- 
fusal of  the  district  court  to  give  this  in- 
struction Is  the  sole  point  reUed  upon  here 
fOT  the  reversal  of  the  Judgment.  The  peti- 
tion aUeged  the  execution  and  delivery  of 
the  note  by  the  DlUons,  and  that  they  were 
partners.  The  answer  of  the  DlUons  was  a 
general  dMilal.  Under  this  state  of  the  plead- 
ings the  simple  Inquiry  was  whether  Darst 
proved  what  he  aUeged  in  his  petition;  and 
under  those  issues  no  evidence  was  relevant 
which  did  not  tend  to  prove  or  disprove  the 
facts  stated  In  the  petition.  The  considera- 
Hon  for  the  note  neither  tended  to  prove  noi 
disprove  the  averments  of  the  petition. 
School  Dlst  V.  Shoemaker,  5  Neb.  86.  The 
fact  that  the  consideration  for  the  note  was 
Intoxicating  Uquors  sold  and  delivered  by 
Darst  to  the  DlUons  In  violation  of  law 
was  new  matter,  constituting  an  affirmative 
defense,  and  could  not  be  proved  under  a 
general  denial.  The  court  did  not  err  In  re- 
fusing to  give  the  Instruction.  Railroad  Co. 
V.  Washburn,  5  Neb.  117.  The  Judgment  of 
the  district  court  is  affirmed.    Affirmed. 


STOCHL  et  aL  v.  CALBY. 

(Supreme  Court  of  Nebraska.    June  8,  1896.) 

Sale  op  Land — Rescission  »or  PRACn. 

1.  Misrepresentations  as  to  the  location, 
quality,  and  value  of  real  estate,  by  a  vendor,, 
are  sufficient  grounds  for  rescission,  when  re- 
Ued upon  by  the  vendee,  and  he  is  unacquaint- 
ed with  its  value  and  condition,  and  has  been 
prevented  by  the  fraud  of  the  vendor  from 
making  an  examination  of  the  property. 

2.  Evidence  Iteld  suffident  to  support  th* 
findings  of  the  trial  court. 

(SyUabuB  by  the  Court) 

Appeal  from  district  court,  Knox  county; 
Jackson,  Judge. 

Action  by  Anna  Stochl  and  G.  H.  Stochl 
against  WiUiam  O.  Caley.  Decree  for  plain- 
tiffs.    Defendant  appeals.    Affirmed. 

W.  li.  Henderson  and  O.  W.  Rice,  for  ap- 
pellant   J.  H.  Berryman,  for  appellees. 

NOBVAIj,  J.  This  was  an  action  by  Amuk 
Stochl  and  a  H.  Stochl  against  WUUam  O. 
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Caley  for  the  resdBsloii  of  a  ccmtMct  and 
tlie  cancellation  of  a  deed  executed  In  an 
exchange  of  real  estate.  From  a  decree  In 
favor  of  tbe  plaintiffs,  the  defendant  ap- 
peals. 

On  and  prior  to  February  25,  1S92,  the 
plaintiff  Anna  Stochl  was  the  owner  of  lots 
4,  6,  and  6  In  block  188  in  County  addition 
to  the  city  vt  Wahoo,  which  was  occi^led 
by  her  and  her  husband,  Elynek  StochL 
Prior  to  said  date,  negotiations  were  pend- 
ing  betwcoi  said  Anna  Stochl  and  defend- 
ant for  tbe  exchange  of  the  said  Wahoo 
property  for  160  acres  of  land  In  sections  8 
and  10,  town  30,  range  5  W.,  in  Knox  county, 
which  last-described  tract  was  owned  by  one 
Cktnrad  Krylss,  and  en  which  the  defendant 
had  an  option  contract  of  purchase,  although 
plaintlffa  at  the  time  were  not  aware  of  such 
tact,  the  defendant  haying  represented  and 
claimed  to  them  to  be  such  owner.  On  said 
date  an  exchange  was  effected,  plaintiff  An- 
na Stochl  and  her  husband  deeding  said 
property  in  Wahoo  to  defendant,  and  he 
causing  Conrad  Kiyiss  to  conrey  the  Knox 
county  land  to  the  plaintiff  C.  H.  Stochl,  the 
son  of  Anna  and  Hynek  Stochl.  Plaintlffa 
claim  that,  by  fraud  and  deceit  practiced 
upon  them  by  the  defendant,  they  were  in- 
duced to  malce  the  trade,  and  upon  this 
ground  they  ask  to  have  tbe  contract  and 
deeds  annulled. 

It  appears  from  the  record  that  Anna 
Stochl  and  her  husband,  prior  to  the  ex- 
change, had  never  seen  the  Knox  county 
land,  and  were  imacqualnted  with  its  quality 
and  value.  In  November,  1891,  during  the 
negotiations  leading  up  to  the  transfer,  An- 
na Stochl  sent  her  son,  her  co-plaintiff,  to 
Knox  county,  to  view  the  premises.  The 
defendant  procured  Jacob  Bloom,  a  son-in- 
Ikw  of  Conrad  Krylss,  to  go  with  Caley  and 
young  Stochl  to  point  out  the  land.  Caley 
and  Bloom  testified  that  the  identical  land 
conveyed  to  O.  H.  Stochl  was  shown  and 
pointed  out  to -him  on  that  trip,  while  O.  H. 
Stochl  testified  positively  that  other  lands, 
of  better  soil  and  more  valuable,  were  shown 
him.  There  Is  also  evidence  tending  to  show 
that  the  defendant  represented  to  Mrs. 
Stochl  that  nearly  one-third  of  the  160  acres 
was  in  cultivation,  and  from  60  to  TO  acres 
more  were  capable  of  being  cultivated,  and 
were  suitable  for  farming  purposes;  that 
the  remainder  was  pasture  land,  and  that 
the  entire  quarter  section  was  worth  $15  per 
acre;  that  the  land  shown  the  son  did  not 
answer  this  description;  that  the  tract  ac- 
tually conveyed  was  rough  and  hilly,  of  but 
little  value,  not  over  40  acres  had  been 
farmed,  and  the  remainder  was  not  capable 
of  being  reduced  to  cultivation;  and  that 
plaintiffs  relied  upon  the  representations  of 
the  defendant  as  to  the  location,  quality,  and 
value  of  160  acres  of  the  land  conveyed. 
Boon  after  the  discovery  of  the  fraud  and 
deceit  practiced,  this  action  was  instituted. 
▲  careful  perusal  of  the  bill  of  exceptions 


reveals  a  sharp  conflict  In  the  testtmonv, 
not  only  as  to  the  representations  made  by 
the  defendant,  but  as  to  the  land  actaally 
shown  to  the  son.  The  rule  as  to  findings 
baaed  upon  conflicting  evidence  Is  applicable 
to  the  case  before  ua  This  court  ca.nnot  re- 
try questions  of  fact,  or  weig^  tbe  teeitiiiiony 
or  pass  upon  the  credibility  of  witnesses. 
That  Is  tbe  province  alone  of  tbe  district 
court  Tbe  finding  being  supported  by  snfll- 
dent  evidence  upon  each  material  Issue  in 
the  case.  It  cannot  be  disturbed  by  us. 

It  Is  argued  that,  since  the  son  of  Mrs. 
Stochl  went  to  view  the  land,  she  cannot  be 
heard  to  say  that  she  relied  upon  the  repre- 
sentations of  the  defendant.  Had  not  tbe 
wrong  tract  been  pointed  out  to  the  son. 
there  would  be  more  merit  to  this  conten- 
tion. The  son  was  prevented  from  making 
an  examination  of  the  property  by  the  fraud 
and  deceit  practiced  by  the  defendant,  and 
the  case  falls  within  the  rule  laid  do'wn  in 
McKnlght  V.  Thompson,  38  Neb.  752,  58  N. 
W.  453;  Hoodie  V.  Bowman,  42  N^.  80,  60 
N.  W.  888.  The  decree  Is  affirmed.  Af- 
firmed. 


BBCKMAN  V.  BIRCHARD  et  al. 
(Supreme  Gonrt  of  Nebraska.    June  3,   1886.) 
Accord  and   SATisrACTiox — Evtdbjcc* — Appbai. 

1.  A  creditor  who  accepts  money  tendered 
by  the  debtor  nnconditionalfy,  does  not,  Iqr  tliat 
act,  estop  himself  from  mamtaining  an  action 
to  recover  any  further  sum  that  may  l>e  dae. 
Treat  v.  Price,  66  N.  W.  834,  48  Neb. ,  dis- 
tinguished. 

2.  Evidence  examined,  and  neld  sufficient  to 
sustain  the  verdict 

(Syllabus  hf  the  Court) 

Error  to  district  court,  Antelope  county; 
Allen,  Judge. 

Action  by  Blrcbaid,  Bridge  &  Ca  against 
Henry  Beckman.  Verdict  for  plalntiSa  De- 
fendant brings  error.     Affirmed. 

O.  A.  Williams,  for  plaintiff  in  error.  Pow- 
ers &  Hays,  tor  defendants  in  error. 

IBYINB,  O.  Bircbard,  Bridge  &  Go.  sold 
to  Henry  Beckman  certain  wheat  in  tbe  pos- 
session of  the  former  at  Norfolk,  estlittated  at 
from  eight  to  ten  thousand  bushels,  at  71^ 
cento  per  bushel,  the  wheat  to  be  delivered 
on  board  cars  at  Norfolk,  Beckman  being  en- 
gaged In  the  milling  business  at  Neligh. 
This  action  was  brought  by  Blrchard,  Bridge 
&  Co.  against  Beckman  to  I'ecover  a  portion 
of  the  purchase  price.  The  controversy  pri- 
marily relates  to  the  amount  of  wheat  deliv- 
ered; Beckman  claiming  that  be  lias  paid  in 
full  for  all  delivered  to  him,  and  Bircbard, 
Bridge  &  Co.  claiming  that  a  greater  amount 
was  delivered  than  Beclitean  conceded.  The 
trial  resulted  in  a  verdict  for  the  plaintiffs 
for  $265.30.  The  defendant  brings  the  case 
here,  contending  for  a  reversal  upon  one 
ground  only,  to  wit,  that  the  verdict  was  not 
sustoined  by  tbe  evidence.    The  contract  be- 
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tween  the  parties  contained    no    provision 
whatever  for  ascertaining  the  amount  of  the 
eraln.    After  six  ears  had  been  dellrered,  a 
controrersy  having  arisen  as  to  the  amount 
of  their  contents,  Mr.  Blrcfaard  visited  Mr. 
Beck  man's  agent  at  Neligh,  and  had  some 
negotiations  in  regard  to  the  matter.    The 
plaintiffs  contend  that  no  adjustment  was 
made  of  the  existing  dispute,  while  the  de- 
fendant contends  that  It  was  then  agreed 
that  the  wheat  already  delivered  should  he 
paid  for  by  defendant  according  to  the  result 
of  hU  own  weighing.    On  this  point  the  evi- 
dence is  conflicting.     In  order  to  avoid  fu- 
ture disputes,  it  was,  however,  then  aneed 
ttiat   the   amount  of  the   remaining   wheat 
should  be  determined  by  the  weight  given  by 
the  railroad  company.    This  attempt  to  pro- 
vide a  certain  basis  for  tlie  remainder  of  the 
transaction  was  unfortunately  frustrated  by 
the  fact  that  for  three  of  the  remaining  cars 
the  railroad  company  gave  different  weights. 
As  to  these  cars  the  bill  of  lading  in  each 
Instance  gave  a  greater  weight  than  tliat  giv- 
en by  the  freight  bill  delivered  to  Beck  man. 
The  plaintiffs  then  insisted  that  the  weight 
was  to  be  determined  by  that  reported  on  the 
bill  of  lading,  while  the  defendant  insisted 
that  the  freight  bill  was  to  govern.    The  evl- 
dicace  was  again  conflicting  as  to  which  of 
these  weights  the  conference  at  Neligh  detor- 
miaed  should  govern  the  traasactlon.    The 
oonlUet    of    the    evidence  upon  these  two 
points,  as  wdl  as  the  conflict  as  to  the  actual 
weight  of  the  grain.  Is  such  that  the  verdict 
cannot  be  disturbed.     There  was  soiBclent 
evidence  t*  sustain  the  plaintiffs'  contention 
on  both  points.    The  suit  was  begufa  at  a 
time  when,   according   to   defendant's    own 
theory,  he  owed  the  plaintiffs  $1,684.68.     He 
envloyed  Mr.  O'Day,  a  Uiwyer  of  Neligb,  to 
go  to  Norfolk  to  make  a  settlement.     Mr. 
OT5ay  there  tendered   to  the  plaintiffs  $1,- 
6M.6S.    TUs  was  accepted  by  the  pUtintlffs, 
and  defendant  now  claims  that  their  accept- 
ance of  the  money  operated  a  payment  or  an 
aceerd  and    satisfaction.    Here,  again,  the 
evidence    Is    conflicting  as  to  the  circum- 
stances.   Viewed  in  one  light,  It  presents  a 
case  very  much  like  that  of  Treat  v.  Price, 
4S  Neb.  — ,  66  N.  W.  884.    But,  according  to 
some  of  the  witnesses,  the  money  was  neither 
tendered  nor  accepted  in  satisfaction  of  the 
entire  debt.    It  was  tendered  absolutely  and 
nncondltlonnlly,  and  so  accepted  merely  as  a 
payment  on  account.    The  Jury  was  justified 
by  the  evidence  in  accepting  the  latter  theory 
of  the  facts.    It  Is  argued  that,  even  in  that 
light,  the  transaction  amounted  in  law  to  an 
accord  and  satisfaction.    This  Is  not  true. 
The  very  purpose  of  requiring  a  tender,  in 
order  to  be  available  as  such  to  be  uncondi- 
tional. Is  that  it  shall  not  raise  any  implica- 
tion that  the  debtor  intended  to  cut  off  a 
claim  beyond  the  sum  tendered.   In  order  to 
make  the  tender  available,  it  must  be  on 
such  terms  that  the  creditor  may  receive  it 
without   compromising   his   right  to   recover 
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more.  Tompkins  v.  Batie,  11  Neb.  147,  7  N. 
W.  747.  If  the  plaintiffs  had  refused  to  ac- 
cept the  money,  they  would  have  been  en- 
titled to  judgment  therefor,  but  without  In- 
terest after  the  time  of  the  tender.  Having 
accepted  it,  they  were  still  at  liberty  to  prose- 
cute the  action  for  the  purpose  of  recovering 
any  further  stun  that  might  be  due.  Judg- 
ment affirmed. 


AMERICAN  INV.  CO.  v.  McORBOOR. 
(Sapreme  Court  of  Nebraska.     June  3,  189G.> 

MoBTOiieES  —  FOREOLOSDRB  BaLS  —  APPHAISAI,  — 
VaLIDITT— PBESCMPTI0K8  OX  APPBAU 

1.  That  appraisers  added  together  the  val- 
UBtions  of  pieces  of  property  of  wliich  a  decre*- 
of  foreclosure  had  been  rendered  and  order  of 
sale  issued,  and  from  the  agxregate  sum  deduct- 
ed the  incambrances,  when  it  further  appeared 
that  each  piece  sold  for  man  than  two-thirds 
of  its  appraised  valne,  keU  not  prejudicial,  and 
not  cause  for  setting  aside  the  sale. 

2.  In  the  absence  from  the  record  of  any- 
thing to  the  contrary,  the  proceedings  in  a 
trial  court  are  conclusively  presumed  to  have 
been  regular,  and  will  net  be  disturbed. 

3.  'rrhe  provisions  of  the  statute  requiring 
the  sheriff  to  deduct  from  the  real  valne  of  lands 
levied  upon  the  amount  of  the  liens  and  incnm- 
brances  prior  to  that  of  the  mortgage  whicli 
the  property  is  ordered  sold  to  satisfy,  being  for 
the  sole  benefit  of  the  plaintiff,  the  defendant, 
owner  of  the  equity,  cannot  be  heard  to  object 
to  the  confirmation  of  the  sale  because  such 
liens  and  incumbrances  were  not  deducted  in 
making  the  appraisement."  Smith  v.  Fox- 
worthy,  57  N.  W.  094,  39  Neb.  214,  followed. 

4.  The  finding  and  order  of  the  judge  who 
confirmed  a  sale  of  real  estate  made  under  an 
order  of  sale  in  mortgage  foreclosure  proceed- 
ings, in  regard  to  errors  m  the  description  of  the 
real  estate  sold,  which  appeared  in  the  ap- 
praisal or  copy  thereof  on  file  In  the  case,  ex- 
amined and  approved. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Cedar  county; 
Norrls,  Judge. 

Action  by  the  American  Investment  Com- 
pany agahist  Gregor  McGregor  and  others  to 
foreclose  a  mortgage,  in  wlilch  there  was  a  de- 
cree for  plaintiff.  From  an  order  oonfirmlng 
the  sale  made  under  the  decree,  defendant  Mc- 
Gregor appeals.     Affirmed. 

A.  M.  Gooding  and  Miller  &  Ready,  for  ap- 
pelhwt  Wilbur  F.  Bryant  and  J.  C.  Bobln- 
son,  for  appellee. 

HARRISON,  J.  Gregor  McGregor,  defend- 
ant in  an  action  of  foreclosure  of  a  real-estate 
mortgage,  presents  this,  an  appeal  from  an  or- 
der of  confirmation  of  a  sale,  made  subse- 
quent and  pursuant  to  the  decree  of  foreclo- 
sure, of  the  property  Included  in  the  mort- 
gage. The  objections  to  the  confirmation  urg- 
ed In  the  district  court  were  as  follows:  "(1) 
The  property  was  not  sold  for  a  sum  equal 
to  two-thirds  of  its  appraised  value.  (2)  The 
property  described  as  'Lots  Five  and  Six  of 
Block  Twenty-Five'  was  appraised  at  the  sum 
of  1275,  whereas,  in  truth  and  In  fact,  such 
proi)erty  Is  worth  a  sum  much  greater  than 
the  sum  of  $275,  to  wit,  the  sum  of  $1,500 
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and  upwards,  as  shown  by  affidavits  of  rec- 
ord In  this  case.  (3)  The  incumbrances 
against  said  property  were  not  taken  into  con- 
sideration by  the  appraisers  therein,  for  that 
the  applications  for  certificates  from  the  coun- 
ty clerk  and  county  treasurer  were  not  re- 
quired of  such  officers,  and  gotten  by  the 
sheriff,  until  after  such  appraisement  was 
made.  (4)  The  interests  of  defendant  Mc- 
Gregor and  the  other  defendants  herein  were 
and  are  not  specifically  set  out  and  appraised. 
(5)  The  return  and  record  nowhere  show  the 
separate  Interests  of  defendant  McGregor  and 
the  other  defendants.  (0)  The  court  had  no 
jurisdiction  to  render  a  decree  against  Lemon 
&  McGregor,  a  partnership,  for  that  such  part- 
nership was  not  sued,  and  was  not  served  with 
any  order  or  summons  from  this  or  any  other 
court,  hi  this  case,  to  appear  and  defend,  and 
made  no  voluntary  or  any  appearance  whatso- 
ever In  the  case.  Wherefore  defendant  Mc- 
Gregor asks  that  such  sale  be  not  confirmed, 
and  for  such  other  relief  as  equity  may  require." 
We  will  notice  the  objections  in  the  order  In 
which  they  were  stated  and  numbered  In  the 
pleading  filed  in  the  district  court.  Of  the 
portions  to  be  considered,  we  have  Just  given 
n  copy. 

It  Is  contended  that  the  property  did  not 
sell  for  two-thirds  of  its  appraised  value.  The 
sale  was  of  lots  5  and  6  in  block  25,  and  the 
west  .50  feet  of  lots  5  and  6  in  block  43,  in 
the  village  of  Hartington,  Neb.  The  first- 
mentioned  two  lots  were  given  by  the  ap- 
praisers the  value  of  $1,800,  and  the  portions 
of  the  lots  in  block  43  an  appraised  valuation 
of  $275,  making  a  total  of  (2,075;  from  which 
sum  they  deducted  taxes  in  the  sum  of 
$142.44,  and  mortgages,  $830,  giving  a  total 
of  liens  and  incumbrances  of  $072.44,  deduct- 
ing which  from  the  $2,075,  there  remained  the 
sum  of  $1,102.56,  which  was  stated  by  the 
appraisers  to  be  the  real  value  in  money  of 
the  Interest  at  "Gregor  JIcQregor  et  al."  in 
the  premises.  The  two  lots  In  block  25,  the 
return  of  the  officer  shows,  were  sold  for 
$700,  and  the  parts  of  lots  in  block  43  for 
$200,  a  total  of  $900,— more  than  two-thirds 
of  the  appraised  value  of  $1,102.56,  in  the  ag- 
gregate, of  all  the  property  sold.  Of  the  rec- 
ord In  the  district  court,  there  has  been  re- 
moved to  this  court  but  few  of  the  papers,— 
n  copy  of  the  appraisal,  the  notice  of  sale, 
and  proof  of  Its  publication,  the  return  to 
the  order  of  sale,  the  objections  to  confirma- 
tion, and  the  order  confirming  the  sale;  bat, 
from  such  parts  of  the  record  as  we  have 
here,  it  is  apparent  that,  of  the  incumbrances 
deducted  from  the  total  of  the  valuations 
placed  by  the  appraisers  on  the  lots  and  parts 
of  lots,  the  sum  of  $830  was  of  a  mortgage 
Hen  against  the  lots  in  block  25,  and  this  sum 
subtractecl  from  $1,800,  at  which  sum  their 
gross  value  was  placed,  leaves  $970.  We 
have  before  said  that  the  return  of  the  officer 
to  the  order  of  sale  disclosed  that  these  lots 
•old  for  $700,— more  than  two-thirds  of  their 
appntised  value,  after  deducting  Incambran- 


ces.  As  we  have  before  stated,  the  ports  of 
lots  In  block  43  sold  for  $200,  wbidi  was 
more  than  two-thirds  of  their  value  $275,  as 
assessed  by  the  appraisers,  with  no  incum- 
brances deducted.  From  this  It  is  clear  that 
each  portion  of  the  property  sold  broosht  at 
the  sale  more  than  two-tlilrds  of  the  apprais- 
ed valuation  thereof.  It  was  not  prejudicial 
to  the  rights  of  appellant  that  the  appraisers 
added  the  valuation  of  the  pieces  of  property 
together,  and  from  that  sum  deducted  the 
Incumbrances,  since,  as  we  have  seen,  each 
piece  sold  for  a  sum  in  excess  of  two-thirds  of 
its  real  value,  as  ascertained  by  the  apprais- 
ers. 

Tfie  second  objection,  for  certain  weD- 
grounded  reasons  stated  by  counsel  for  ap- 
pellant In  his  brief,  is  not  discussed,  and 
need  not  be  considered. 

The  third  objection  was  tliat  the  applica- 
tions to  the  county  clerk  and  county  treas- 
urer for  certificates  in  regard  to  any  incum- 
brances existing  against  the  property  were 
not  made,  and  the  certificates  procured,  prior 
to  the  appraisement,  and  C(»i8equently  the 
incumbrances  were  not  considered  by  the 
appraisers  in  perfecting  the  appraisal  of  the 
property.  It  Is  asserted  In  the  argument  of 
counsel  for  appellant  that  the  applicatians 
alx>ve  referred  to  were  not  made  until  the 
day  of  appraisement,  as  is  shown  by  their 
dates,  and  that  one  of  the  certificates  is  of 
date  April  7th,  a  day  later  than  the  day  of 
the  appraisement,  which,  according  to  copy 
In  the  record,  was  of  April  6th,  and,  further, 
that  one  certificate  is  without  date.  Wheth- 
er these  are  facts,  or  not,  we  cannot  say,  as 
the  applications  and  certificates,  or  copies 
thereof,  are  not  of  the  record  here.  All  that 
we  have  is  a  copy  of  the  appraisement  of 
the  property,  from  which  it  appears  that  the 
Incumbrances  were  deducted,  in  njaking  it: 
the  officer's  return  to  the  order  of  sale.  In 
which  it  Is  stated  that  the  certificates  wen> 
obtained  and  filed  as  required  by  law;  and 
the  finding  of  the  judge  that  the  sale,  in 
these  as  well  as  all  other  particulars,  was 
regular,  and  made  and  c<mdncted  according 
to  law.  The  conclusion— from  our  examina- 
tion of  the  record— is  Irresistible  that  the 
branch  of  the  objection  which  was  predicated 
on  an  irregularity  In  obtaining  the  certifi- 
cates in  respect  to  incumbrances  la  devoid 
of  force,  and  must  l>e  overruled.  As  we  have 
before  stated,  from  all  that  appears  in  the 
record  here  the  Incumbrances  were  consid- 
ered and  deducted.  In  making  the  appraise- 
ment, and,  the  Judge  having  made  a  findini; 
that  all  things  pertaining  to  the  sale  were 
regular,  and  properly  performed,  such  find- 
ing must  be  held  to  be  sustained  by  the  evi- 
dence of  record;  and  this  point,  raised  by 
the  third  objection,  must  be  determined  »s 
without  force,  and  overruled.  E'luthermore, 
on  this  point,  it  is  a  fair  conclusion  to  be 
drawn  from  the  record  here  that  the  appel- 
lant was  the  owner,  or  one  of  the  ownen, 
of  the  equity  of  redemption  in  the  property 
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wdd.  If  80,  then  if  the  appraisers  had  not 
considered  the  incumbrances,  in  making  the 
appraisement,  and  had  failed  to  deduct  them, 
in  arriying  at  the  true  and  final  valuation  of 
the  interest  to  be  sold,  it  conld  not  be  of 
any  avail  to  defendant;  for,  as  was  held  in 
the  opinion  in  the  case  of  Smith  v.  Fox- 
worthy,  39  Neb.  214,  57  N.  W.  904,  "The 
provisions  of  the  statute  requiring  the  sheriff 
to  deduct  from  the  real  value  of  the  lands 
levied  upon  the  amount  of  the  liens  and  in- 
cumbrances prior  to  that  of  the  mortgage 
which  the  property  is  ordered  sold  to  satisfy, 
being  for  the  sole  benefit  of  the  plaintiffs, 
the  defendant,  owner  of  the  equity,  cannot 
be  heard  to  object  to  the  confirmation  of  the 
sale  because  such  liens  and  Incumbrances 
were  not  deducted  in  making  the  appraise- 
ment" For  the  reasons  supporting  the  rule 
announced,  we  refer  to  the  body  of  the  opin- 
ion In  the  case  just  cited.  We  will  say  here, 
lest  it  be  thought  there  is  a  conflict,  that 
the  rule  which  we  liave  followed  does  not  run 
counter  to  those  announced  In  the  decision 
In  the  case  of  Bui^ett  v.  Clark,  46  Neb.  466, 
(M  N.  W.  1U3,  in  regard  to  the  duties  of 
an  officer  holding  and  enforcing  an  execu- 
tion or  order  of  sale  of  real  estate.  In  the 
opinion  jnst  alluded  to  the  general  duties  of 
the  officer  who  makes  the  levy  and  sale  are 
fuUy  set  forth.  Including  the  appraisement 
of  the  property.  But  nothing  Is  said  which 
in  the  least  Interferes  with,  or  is  to  the  con- 
trary of,  what  we  have  stated  in  the  case  at 
bar, — that  a  defendant  owner  of  the  equity 
of  redemption  cannot  successfully  object,  to 
the  confirmation  of  a  sale  of  the  property, 
that  prior  Incumbrances  were  not  deducted 
In  perfecting  an  appraisement 

The  fourth  and  fifth  reasons  given  to  ef- 
fectually bar  the  confirmation  of  the  sale 
were  tbat  "the  Interests  of  defendant  Mc- 
(iregor  and  the  other  defendants  herein  are 
not  specifically  set  out  and  appraised,"  and 
that  "the  return  and  record  nowhere  show 
the  seiwrate  Interests  of  the  defendant  Mc- 
^iregor  and  the  other  defendants."  The  only 
evidence  in  the  record  in  this  court  In  re- 
gard to  what  is  claimed  In  these  two  state- 
ments (it  is  stated  in  the  brief  of  counsel 
for  appellant  that  they  must  be  considered 
together,  and  as  raising  but  one  question)  is 
what  is  contained  In  the  appraisement  and 
return  to  the  order  of  sale;  and  in  the  ab- 
sence of  any  showing,  or  any  further  por- 
tions of  the  record  from  which  it  might  be 
aetermined,  that  the  interest  therein  stated 
to  liave  been  appraised  and  sold  was  other 
jnd  different  as  to  persons,  or  in  any  other 
particular,  than  as  therein  set  forth,  we  must 
iccept  what  we  discover  in  such  papers  as 
:H>rrect.  More  especially  is  this  true,  since 
Lhe  jndse,  who  no  doubt  had  the  complete 
record  before  him,  has  approved  the  pro- 
reeding,  and  pronounced  them  regular,  and 
n  all  respects  according  to  law. 
The  sixth  objection  cannot  be  considered 
lere,    tor  the  suflicient  reason.  If  for  none 


other,  that  there  Is  nothing  in  the  record  in 
this  court  from  which  it  can  be  determined 
whether  the  matters  set  forth  in  the  objec- 
tion as  its  basis  are  or  were  facts  or  not.  If 
the  whole  record  of  the  case  was  before  us, 
we  might  then  be  enabled  to  consider  the 
question  sought  to  be  presented,  but,  as  It 
is,  we  cannot  do  so. 

Among  the  findings  of  the  court  was  the 
following:  "(4)  Tbat  In  the  appraisal  of  the 
property  returned,  and  of  record,  there  is  a 
clerical  error,— that  is  to  say,  the  words  and 
figures  'block  twenty-five  (25)'  were  inserted 
by  mistake  where  the  words  and  figures 
•block  No.  forty-three  (43)'  should  appear, 
and  the  words  and  figures  'block  No.  forty- 
three  (43)'  were  Inserted  by  mistake  where 
the  words  and  figures  'block  twenty-five  (25)' 
should  appear;  and  the  foregoing,  as  above 
set  out.  Is  a  mere  clerical  error."  And  Im- 
mediately succeeding  this  portion  of  the  de- 
cree was  a  direction  to  the  sheriff  and  the 
appraisers  to  correct  the  record  of  the  ap- 
praisal to  conform  to  the  facts.  It  is  argued 
that  the  court  should  have  set  the  sale  aside 
because  of  the  error  In  the  appraisal,  and 
should  not  have  ordered  its  correction.  The 
finding  of  the  court  must  have  embraced  the 
further  constituent  findings  that  the  proper 
lots  or  parts  of  blocks  had  been  viewed  by 
the  appraisers,  and  valued  by  them,  and  tbat 
no  one  was  misled  by  the  error  in  the  record 
of  the  appraisal;  and,  as  we  have  seen,  each 
piece  of  the  property  sold  for  more  than  two- 
thirds  of  its  value,  as  appraised.— hence  no 
prejudice  resulted  from  the  misplacement  of 
the  numbers  of  the  blocks  as  set  forth  in  the 
statement  of  the  appraisement  which  was 
filed  in  the  case.  That  the  court  directed  or 
allowed  the  record  to  be  amended  to  conform 
to  the  facts  In  respect  to  the  erroneous  posi- 
tions of  the  numbers  of  the  blocks  as  they 
appeared  therein,  we  cannot  view  as  mate- 
rial. The  order  of  confirmation  must  be  af- 
firmed.   Affirmed. 


KINGSLET  V.   McGREW  et  «1.   (ROW- 
LAND et  al..  Interveners). 
(Supreme  Court  of  Nebraska.    June  3,  1896.) 
COSDITIONAL  Sai.e — Waitbr  or  Pekpormaxce  — 

RiORTS  ASD  UKMSniBS  OP  VeSDOB— RIGHTS 

OF  Creditors. 

1.  Where  )coods  are  sold,  to  he  paid  for  on 
delivery,  an  nl>solnte  and  aDconditional  deliv- 
ery of  the  goods  by  the  vendor  to  the  vendee 
without  exacting  payment  passes  title  and 
waives  the  condition.  Sutro  v.  Hoile,  2  Neb. 
186,  followed. 

2.  Therefore,  where  corn  was  sold  to  be 
paid  for  on  delivery,  and  it  was  placed,  with  the 
vendor's  knowledge  and  consent,  into  bins  of 
the  vendee,  and  there  minfcied  with  a  mass  of 
corn  belonging  to  the  vendee,  the  vendor  lost 
his  right  to  reclaim  the  com  for  nonpa.vment. 

3.  Where  a  vendor  seeks  to  reclaim  goods 
■old  by  bim  on  condition  of  immediate  pay- 
ment, his  right  is  in  any  case  limited  to  a  rec- 
lamation of  the  specifir  goods  by  him  sold.  He 
cannot  possess  himself,  under  such  claim,  of  an 
equirnlcnt  quantity  of  similar  goods  with  which 
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the  goods  hj  him  sold  haTe  been  commingled 
with  his  knowledge  and  consent. 

4.  Unsecured  general  creditors  of  a  rendor 
cannot  be  heard  to  assert  a  right  which  the  ven- 
dor may  possess  to  rescind  his  gale  for  fraud 
inducing  thereto. 

5.  A  creditor  may  not  possess  himself  of 
hia  debtor's  property  in  the  bands  either  of  the 
debtor  or  the  deotor's  Tendee.  and  plead  the  in- 
debtedness in  defense  of  sucn  possession. 

(SyUabus  by  the  Court) 

Error  to  district  court,  Phelps  county; 
Beall,  Judge. 

Replevin  by  F.  R.  Kingsley  against  John 
T.  McGrew.  George  Rowland  and  others 
Interveued,  claiming  the  property  replevied. 
There  was  a  judgment  for  certain  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

A.  H.  Burnett  and  Q.  Norberg,  for  philntlff 
in  error.  Rhea  Bros.,  for  defendants  in  er- 
ror. 

IRVINE,  C.  In  1891  and  the  early  part  of 
1882  a  partnership  loiown  as  0.  Q.  Sprague 
&  Co.  was  engaged  in  buying  corn.  A  por- 
tion of  its  business  was  conducted  at  Uold- 
rege.  It  became  Indebted  to  F.  R.  Klngsley 
&  Co.,  bankM«,  doing  business  at  Minden,  In 
a  large  sum  of  money,  and  on  the  17th  of 
February,  1892,  executed  to  F.  B.  Kingsley, 
a  member  of  the  firm  of  bankers,  a  bill  of 
sale  of  aU  corn  in  store  owned  by  Sprague 
&  Co.  In  the  city  of  Holdrege,  describing 
the  com  as  consisting  of  about  1,300  bushels, 
and  then  situated  In  a  certain  building  par- 
ticularly described.  The  bill  of  sale  was 
executed  at  Minden,  and  an  agent  of  Kings- 
ley  &  Co.  went  immediately  to  Holdrege, 
where  Sprague  &  Co.'s  agent  made,  on  the 
night  of  the  17th,  a  constructive,  if  not  an 
actual,  delivery  of  the  com.  The  agent  of 
Sprague  St  Co.,  whose  name  Is  Scranton, 
was  then  employed  on  behalf  of  Klngsley  St 
Co.  to  take  charge  of  the  corn.  The  follow- 
ing day  the  bill  of  sale  was  filed  for  record 
in  the  county  clerk's  office,  and  It  seems  that 
some  acts  of  ownership  were  exercised  on 
behalf  of  Kingsley  that  day.  On  the  19th 
day  of  February,  however.  It  was  discovered 
that  McGrew,  who  had  been  la  the  employ 
of  Sprague  &  Co.,  was  engaged  in  removing 
the  com  from  the  bins  In  which  It  bad  been 
stored.  Klngsley  then  Instituted  this  action 
In  replevin  to  recover  the  corn.  The  action 
was  brought  for  the  whole  mass  of  com,  Mc- 
Grew seeming  to  have  established  himself 
In  possession  of  the  whole.  Subsequently, 
George  Rowland,  J.  W.  Kramer,  and  John 
Miller  intervened  In  the  action,  claiming  the 
corn.  There  was  a  verdict  for  the  defend- 
ants, assessing  the  value  of  their  possession 
at  $191.48,  on  which  verdict  Judgment  was 
entered  In  favor  of  McGrew,  Kramer,  and 
MlUer. 

We  think  the  verdict  was  not  sustained  by 
the  evidence,— a  question  raised  by  proper 
assignments  of  error.  The  evidence  Is  un- 
contradicted that  tbere  was  an  actual  trans- 
fer from  Spraeue  &  Co.  to  Klngsley.    The 


petition  alleges  an  absolute  sale,  and  the 
evidence  tends  to  support  this  averment.  It 
may  have  been  intended  as  a  mortgage,  bnt 
no  question  Is  raised  on  the  ground  of  a 
variance;  and,  whether  the  transaction  wa« 
a  sale  or  mortgage,  it  was,  in  ^ther  evt-nt. 
binding  as  between  the  parties.  Considered 
as  a  sale,  whether  or  not  there  had  been  an 
actual  delivery  to  Klngsley,  there  was  a  suf- 
ficient memorandum  to  satisfy  the  statute  nf 
frauds.  The  plaintiff  therefore  made  out  a 
prima  facie  case,  and  was  entitled  to  a  ver- 
dict, unless  the  defendants  showed  a  beti-r 
title,  or  established  a  right  to  impeach  tlie 
conveyance.  The  dalm  of  the  1  nterreneis 
was  founded  upon  the  fact  that  each  of  theui 
bad  sold  com  to  Sprague  &  Co.,  a  portion 
of  which  had  not  been  paid  for.  Their  con- 
tention Is  that  their  contracts  witb  Sprague 
&  Co.  were  for  payment  on  delivery  of  the 
com,  and  that,  Sprague  &  Co.  not  bavins 
paid  on  delivery,  the  title  did  not  pass.  It 
is  a  general  rule  of  law  that  where  goods 
are  sold  on  condition  of  being  paid  for  on 
delivery,  an  absolute  and  unconditional  de- 
livery of  the  goods  by  the  vendor  to  the  ven- 
dee without  exacting  payment  passes  title, 
and  constitutes  a  waiver  of  the  conditioa 
This  rale  has  been  recognized  by  this  court 
Sutro  T.  Hoile,  2  Neb.  186.  In  avoidance  of 
the  operation  of  this  rule  the  defendants  con- 
tend that  their  contracts  were  made  witb 
McGrew,  representing  Sprague  &  Co.;  that 
their  delivery  of  the  com  was  to  McGrew, 
and  that  It  was  not  to  pass  into  the  posses- 
sion of  Sprague  &  Co.  until  payment  was 
made,  and  that  McGrew's  action  in  repos- 
sessing himself  of  the  com  was  in  pursuance 
of  that  understanding.  Unfortunately  for 
this  contention,  the  com  was  hauled  to 
Holdredge  in  some  Instances  by  the  vendors 
themselves,  and  in  all  Instances  with  their 
knowledge,  and  placed  In  the  bhis  aC  Sprague 
&  Co.,  together  with  other  corn  which  had 
been  bought  and  paid  for  by  Sprague  &  Co, 
and  which  was  undoubtedly  In  th^r  posses- 
sion. There  is  also  other  evidence  tending 
to  show  that  the  vendors  Intended  at  the 
time  that  the  delivery  should  be  complete 
and  unconditional.  The  evidence  is  entirely 
insufficient  to  warrant  a  finding  that  the  de- 
livery was  to  McGrew  as  the  vendor's  agent, 
that  it  was  conditional  upon  immediate  pay- 
ment, or  that  any  lien  bad  been  reserved. 
But,  aside  from  this  feature,  if  the  ven- 
dors retained  the  title  or  retained  a  lien.  It 
was  upon  the  specific  com  which  each  had 
sold,  and  which  had  not  been  paid  for.  They 
had  no  right  to  reclaim  an  equiraloit  num- 
ber of  bushels  out  of  a  large  quantity  of  coia 
In  bulk,  as  they  are  here  attempting  to  df>. 

It  is  contended  that  as  a  part  of  the  coi»- 
tract  whereby  the  transfer  was  made  by 
Sprague  &  Co.  to  Klngsley,  Klngsley  prom- 
ised Sprague  St  Co.  to  pay  for  the  com  whlcl! 
had  been  delivered  and  which  Sprague  & 
Co.  had  not  paid  for;  and  there  is  evidence 
tending  to  8iq>port  that  contention;   but  it  k 
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whoUj  irrele'vant  to  the  issuea  in  this  case. 
If  Klngdey  &  Go.  or  Kingsley  bad  made  any 
such  contract.  It  would  not  operate  to  rein- 
vest the  vendors  with  the  title  with  which 
they  had  parted,  nor  would  it  create  a  lien 
upon  the  com  wlUch  they  had  sold;  much 
less  would  it  pass  to  them  the  title  or  cre- 
ate a  lien  in  an  equivalent  amount  of  com 
In  bulk  with  which  the  corn  they  sold  had 
been  commingled  by  their  own  acts,  and 
with  their  l^nowledge  and  consent.  The 
facta  referred  to,  if  established,  might  render 
Kingsley  liable  for  the  purcliase  price  of  the 
com;  but  they  would  not  defeat  Kingsley's 
title  or  light  of  possession,  which  are  the 
questions  in  issue  in  this  action. 

Another  contention  is  that  the  transfer 
from  Spragne  to  Kingsley  was  fraudulent. 
There  is  no  evidence  that  it  was  made  with 
any  Intention  on  the  part  of  Sprague  &  Co. 
to  hinder,  delay,  or  defraud  their  creditors; 
and,  indeed,  the  defendants  do  not  contend 
that  any  such  Intention  existed.  Even  if 
the  transaction  were  fraudulent  in  that  man- 
ner, they  have  not  established  any  lien  as 
creditors  which  would  enable  them  to  take 
advantage  of  the  fact  The  argument  is, 
liowever,  that  there  was  an  agreement 
-whereby  Kingsley  &  Co.  were  not  only  to  pay 
Srragne  &  Co.'s  debts  as  a  portion  of  the 
conaideration,  but  they  were  not  to  take  pos- 
isession  of  the  com,  and  they  were  to  permit 
Sprague  &  Co.  to  continue  the  business.  It 
iB  contended  that  their  subsequent  acts  show- 
ed that  they  did  not  at  the  time  Intend  to 
perform  these  agreements.  The  legal  infer- 
ence from  these  facts,  if  they  existed,  is  tliat 
Sprague  &  Co.  have  a  right  of  action  against 
Kingsley  &  Co.  for  their  breach  of  the  con- 
tract, or,  perhaps,  if  they  should  so  elect,  a 
right  to  rescind.  But  the  defendants  are,  on 
this  state  of  facts,  again  confronted  with 
the  difficulty  that  they  have  no  lien  .which 
permits  them  to  set  up  the  rights  of  Sprague 
&  Co.  as  against  the  plaintiff.  The  election  i 
to  rescind  would  belong  to  Sprague  &  Co., 
and  not  to  unsecured  simple  contract  cred- 
itors, in  the  absence  of  proper  legal  proceed- 
ings to  assert  their  rights  as  creditors.  In 
other  words,  whether  there  was  fraud,  such 
as  to  avoid  the  transaction  on  behalf  of 
creditors,  or  whether  there  was  fraud  on  the 
part  of  the  vendee  inducing  the  sale,  in  ei- 
ther event  a  general  creditor  would  have  no 
tight  to  take  the  law  into  his  own  hands, 
seize  a  certain  portion  of  his  debtor's  goods, 
and  defend"  an  action  of  replevin  on  that 
ground,  either  as  against  the  vendor  or  the 
vendee.  A  creditor  may  not  possess  himself 
of  his  debtor's  proi>erty,  and  plead  the  in- 
debtedness in  defense  of  such  act.  Murphy 
▼.  Virgin,  66  N.  W.  652,  47  Neb.  — . 

There  are  other  assignments  of  error, 
based  on  the  facts  that  the  interveners  as- 
serted a  common  claim  and  proved  several 
claims.  If  any;  that  the  verdict  was  in  favor 
of  all  the  defendants  for  the  total  of  the 
sums  due  each;   that  the  Judgment  was  not 


In  the  alternative,  as  the  law  reguiiea,  and 
was  enta«d  on  belialf  of  only  three  of  the 
defendants,  instead  of,  according  to  the  ver- 
dict, on  behalf  of  all.  We  deem  It  unneces- 
sary, however,  in  view  of  the  conclusion 
reached  as  to  the  sufficiency  of  the  evidence, 
to  consider  these  assignments.  Beversed 
and  remanded. 


MAXWELL  V.  SWIGABT. 
(Supreme  Court  of  Nebraska.    June  3,  1896.) 

Phtsicianb  and  Sdroeoks— Faildrb  to  File 
Ckrtipicatb— Bpfkct. 
The  object  of  our  statute  providinc  for 
a  state  board  of  healtlt,  to  regulate  the  practice 
of  medicine,  etc.,  is  the  protection  of  the  siclc 
and  afflicted  against  the  knavery  of  quacks; 
and  it  is  accordingly  held  that  the  provision  that 
"no  person  shall  recover  in  any  court  in  this 
state  any  sum  of  money  whatever  for  any 
medicaL  surgical  or  obstetrical  services,  unless 
he  shall  have  complied  with  the  provisions  of 
this  act,"  etc.  (Comp.  St.  1893,  c  55,  art.  1, 
§  15),  negatives  the  right  of  recovery  for  such 
services  where  there  has  been  a  failure  to  file 
the  certificate  of  the  state  board  of  health  with 
the  county  clerk  of  the  proper  county,  as  re- 
quired by  the  statute. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Adams  county; 
BeaU,  Judge. 

Action  by  Henry  M.  Swlgart  against  George 
W.  MaxwelL  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Smith  &  McCreary  and  M.  A.  Hartigan,  for 
plaintiff  in  error.  Capps  &  Stevens,  for  de- 
fendant in  error. 

RYAN,  C.  The  defendant  in  error  recov- 
ered, in  the  district  court  of  Adams  county, 
a  Judgment  upon  a  verdict  in  the  sum  of 
$275.  In  the  petition  upon  which  tills  recov- 
ery was  had  it  was  alleged  that  the  plaintiff 
therein  named,  on  or  about  September  4, 
1891,  had  made  necessary  proofs  upon  which 
a  certiflcate  had  been  issued  to  him  by  the 
Nabraska  state  board  of  health,  and  that 
when  the  services  of  plaintiff  were  per- 
formed for  the  defendant,  plaintiff  was  one 
of  the  persons  authorized  by  law  to  be  regis- 
tered, and  was  authorized  by  law  to  collect 
for  his  said  services.  The  services  rendered 
for  the  defendant  were  shown  by  the  proofs 
to  have  been  so  rendered  between  October 
15  and  November  29.  1892.  On  the  20th  day 
of  April,  1893,  the  certificate  of  the  Nebraska 
state  board  of  health,  above  referred  to,  was 
filed  in  the  office  of  the  county  clerk  of 
Adams  county.  This  was  after  the  services 
Ixad  been  rendered,  but  before  the  commence- 
ment of  this  acUon.  The  district  court  ruled 
that  this  registration  before  suit  brought  was 
a  sufficient  compliance  with  the  statute  to  en- 
title the  holder  of  the  certificate  to  recover 
the  value  of  his  aforesaid  services,  and,  ac- 
cordingly, there  was  a  verdict  and  a  Judg^ 
ment.  The  correctness  of  this  ruling  is  the 
sole  matter  presented  for  our  consideration. 
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It  la  required  by  the  proTlslons  of  section 
10,  c  86,  Laws  1891,  that  the  holder  of  a  cer- 
tificate of  the  state  board  of  public  health 
■hall,  before  practicing,  file  snch  certificate 
or  a  copy  thereof  In  the  office  of  the  county 
clerk  of  the  proper  county.  Section  15  of  the 
act  Just  referred  to  Is  In  the  following  lan- 
guage: "No  person  shall  recover  In  any  court 
in  this  state  any  sum  of  money  whatever  for 
any  medical,  surgical,  or  obstetrical  services, 
unless  he  shall  have  complied  with  the  pro- 
visions of  this  act  and  Is  one  of  the  persons 
authorized  by  this  act  to  be  registered  as  a 
physician."  In  argument  it  was  urged  that 
the  case  of  Gardner  v.  Tatum,  81  GaL  370, 
22  Pac.  880,  sustains  the  view  taken  by  the 
district  court,  that  the  filing  of  the  physi- 
cian's certificate  with  the  county  clerk,  be- 
fore suit  brought  for  compensation  for  his 
s<^rvlces,  was  such  a  compliance  with  the 
statutory  requirement  as  to  relieve  against 
a  disability  of  the  nature  of  that  imposed  by 
our  statute.  It  is  provided  in  section  7,  p. 
660.  3  Rev.  St.  OaL  1880:  "Any  person 
practicing  medicine  or  surgery  in  this  state 
without  first  having  procured  a  certificate  to 
no  practice  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  The  penalty  prescribed  In 
the  California  act  Is  for  practicing  without 
first  having  procured  a  certificate,  and,  al- 
though this  certificate  Is  required  to  be  reg- 
istered with  the  county  clerk,  no  penalty  is 
pi-escrlbed  for  a  failure  to  register.  It  was 
therefore  held,  by  the  majority  of  the  court,  in 
the  case  last  cited,  that  while  no  recovery 
could  be  permitted  for  services  rendered  be- 
tween the  date  of  application  and  that  of  the 
Issue  of  the  certificate,  there  could  be  a  re- 
covery for  such  services  as  were  rendered 
after  snch  Issue.  Nothing  was  said  in  the 
opinion  about  a  failure  to  register,  because, 
as  Is  very  obvious,  that  fact  was  not  by  stat- 
ute made  a  necessary  condition  precedent  to 
the  right  to  practice  medicine  or  surgery. 
This  distinction  renders  unnecessary  a  pro- 
longed discussion  of  the  provisions  of  our 
statute,  which  as  imperatively  requires  the 
registration  as  the  Issue  of  the  certificate. 
The  purpose  of  the  statute  was  to  protect 
the  sick  and  afllicted  against  the  knavery  of 
quacks,  and  hence  the  construction  that  sat- 
isfies this  statute  by  registration  before  suit 
brought  is  so  foreign  to  the  general  scope  of 
the  entire  act  that  it  cannot  be  tolerated.  In 
Ita  holding  adversely  to  the  view  Just  indi- 
cated, the  district  court  erred.  Ita  Judgment 
is  therefore  reversed.    Reversed. 


HEIST  V.   HEIST. 
(Supreme  Conrt  of  Nebraska.    Jane  3,  1896.) 

DiVOBCE— EXTBKMB  CrUELTT — COSDOSATIOS — EF- 
FECT—ALIMONY. 

1.  Condonation  is  forsiveness  for  the  past 
open  condition  that  the  wrongs  shall  not  be  re- 
peated. It  is  dependent  upon  future  good  con- 
anct,  and  thp  repetition  oi  the  offense  revives 
the  wrong  condoned. 


2.  Condonation  of  extreme  cmeltr  may  be 
avoided  by  abusive  language  and  the  nse  of  op- 
probrious epithets. 

3.  Conduct  of  a  husband  towards  bis  wife. 
which  would  not  alone  support  a  decree  of  di- 
vorce on  the  ground  of  extreme  cruelty,  may 
nevertheless  be  sufficient  to  avmd  a  condona- 
tion extended  to  the  hnsband  by  the  irife  tor 
such  cruelty. 

4.  There  is  no  fixed  rule  for  detprminini; 
what  portion  of  the  husband's  estate  sbonld  b<> 
decreeid  to  his  wife  for  alimony.  The  amount 
should  be  Just  and  pqiiitable.  due  regard  bein; 
had  for  the  riglits  of  each  party,  the  ability  of 
tlie  Imsband,  the  estate  of  ttie  wife,  and  the 
character  and  situation  of  the  parties. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Bamlltcni  county: 
Bates,  Judge. 

Action  by  Evallne  Heist  against  David  R. 
Heist  There  was  a  decree  for  plaintUT. 
and  defendant  brings  error.    Affirmed. 

Whltmore  &  Carr  and  Howard  M.  Kellogg, 
for  plaintiff  in  error.  Halner  &  Smith,  for 
defendant  In  error. 

RAGAN,  C.  Evallne  Heist  brought  this 
suit  to  the  district  court  of  Hamilton  county 
against  David  R.  Heist,  her  husband,  for  di- 
vorce from  the  bonds  of  matrimony.  She 
had  a  decree  as  prayed,  to  reverse  which 
David  R.  Heist  has  filed  in  this  court  a  peti- 
tion in  error.  Mrs.  Heist  claimed  to  be  en- 
titled to  a  divorce  from  her  husband  because 
of  extreme  cruelty  practiced  by  him  towards 
her.  Some  of  the  specific  acta  of  cruelty 
charged  to  the  hnsband  were  that  he  had  r^ 
quired  of  his  wife,  though  a  frail  woman. 
and  In  delicate  health,  the  performance  of 
heavy  work  In  and  out  doors;  that  he  had 
used  towards  his  wife  coarse  and  yQe  lan- 
guage; that  on  one  occasion  he  had  violently 
dragged  her  out  of  bed,  thereby  Inflicting  on 
her  great  pain  and  Injury;  that  he  had  told 
his  wife  that  he  did  not  care  for  her;  that 
he  had  an  object  in  view  In  marrying  her, 
and  when  this  object  was  accomplished  she 
would  leave;  that  on  one  occasion  he  had 
seized  bis  wife  while  she  was  seated  at  the 
breakfast  table,  and  dragged  her  to  the  door 
of  the  house,  and  told  her  to  leave;  that  he 
had  refused  to  permit  their  children — thoutrh 
they  were  able  and  willing— to  assist  her  in 
the  performance  of  certain  household  duties; 
that  he  had,  In  the  presence  of  their  chil- 
dren, called  her  vile  and  abusive  names, 
among  others,  a  "bitch";  that  when  the  wife 
was  weak  and  sick,  and  In  need  of  help  to 
do  her  household  work,  the  husband  had  re- 
fused to  procure  help  for  her,  but  harshly 
and  cruelly  told  her,  if  she  could  not  do 
the  work,  to  leave.  There  were  other  acts  of 
cruelty  charged  to  the  husband  In  the  peti- 
tion. His  answer.  In  addition  to  a  general 
denial  of  all  the  allegations  of  cruelty,  set 
up  the  defense  that  in  May,  1892,  his  wife 
had  abandoned  him  without  any  Just  cause 
or  provocation,  and  that  In  said  month,  at 
the  intercession  of  their  mutual  friends,  the 
husband  and  wife  met.  and  talked  over  tbeir 
family  difiicultles;   that  a  reconciliation  b«- 
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tween  them  took  place,  and  that  all  wtonga 
that  the  wife  had  suffered  by  reason  of  the 
husband's  conduct  she  had  then  and  tbet« 
freely  and  Tolnntarlly  toTfflven,  and  bad 
then  returned  to  his  house,  and  lived  and 
cohabited  with  him  until  November,  1892, 
when,  without  any  Just  provocation,  she 
again  abandoned  him.  To  this  defense  of 
condonation  the  wife  replied  that  at  the  In- 
terview between  herself  and  husband  In 
May  the  husband  had  admitted  his  cruel 
treatment  of  her;  bad  prayed  her  forgive- 
ness, and  solemnly  promised  that,  if  she 
^voold  return  to  his  home  as  bis  wife,  to  hence- 
forth treat  her  as  a  kind,  true,  and  faithful 
husband,  and  to  forbear  all  harsh  and  cruel 
treatment  of  her;  that  she  relied  on  these 
promises  of  her  husband,  and,  so  relying 
upon  them,  she  returned  to  his  home,  and 
lived  and  cohabited  with  him  as  bis  wife 
until  November,  1882.  She  further  alleged 
that  her  husband,  disregarding  the  promises 
made  to  her  at  the  time  of  their  reconcilia- 
tion, resumed  his  said  cruel  and  inhuman 
treatment  of  her;  that  after  her  return  to 
bis  house,  on  the  occasions  of  being  visited 
by  her  neighbors,  the  husband  used  towards 
her,  and  In  the  presence  of  the  neighbors, 
harsh  and  angry  language;  that  he  charged 
her  with  lying;  charged  her  with  having 
lied  in  church  Immediately  after  taking  the 
Sacrament,  and  threatened  her  with  a 
chnicb  trial,  for  the  offense  of  lying,  before 
the  church  anthorltles.  and  threatened  to 
have  her  expelled  from  the  church;  that 
during  the  months  of  October  and  Novem- 
ber, 1892,  he  used  harsh  and  severe  language 
towards  her;  called  her  harsh  names,  among 
others,  a  "devil,"  and  a  "Christian  devU"; 
and  that  in  the  autumn  of  1892  he  falsely 
charged  her  with  attempting  to  poison  him. 
1.  The  first  assignment  of  error  argued 
here  Is  that  the  decree  of  the  district  court 
is  not  sustained  by  sufficient  evidence.  We 
shall  not  quote  this  evidence,  nor  any  part 
of  it,  but  it  supports  the  allegations  of  the 
petition.  It  is  insisted,  however,  that  the 
cruelty  charged  to  the  husband  was  con- 
doned by  the  wife  early  in  May,  1892,  and 
that  the  conduct  of  the  husband  towards  the 
wife  subsequent  to  that  time,  as  shown  by 
the  evidence,  is  not  sufficient  to  sustain  the 
decree.  Ck>ndonatlon  la  forgiveness  for  the 
past  upon  condition  that  the  wrongs  shall 
not  be  repeated.  It  Is  dependent  upon  fu- 
ture good  conduct,  and  a  repetition  of  the 
offense  revives  the  wrong  condoned.  Smith 
y.  Smith,  4  Paige,  432;  Wessels  v.  Wessels, 
28  III.  App.  253.  Condonation  is  always  ac- 
companied with  the  Implied  condition  that 
the  injury  shall  not  be  repeated,  and  that 
the  offending  party  will  thereafter  treat  the 
other  with  conjugal  kindness,  or  the  offense 
will  be  revived.  Davis  v.  Davla,  19  111.  334. 
In  the  case  at  bar  the  replication  of  the  wife 
was.  In  substance,  that  enrly  In  May,  1892, 
she  forgave  her  husband  for  the  extreme 


cruelty  previously  practiced  by  him  towards 
her  upon  condition  of  and  relying  upon  his 
promise  that  he  would  in  future  forbear  all 
harsh  and  cruel  treatment  towards  her,  and 
henceforth  treat  her  as  a  kind  and  affection- 
ate husband  should;  that  he  had  violated  his 
promise  so  made,  and  after  her  return  to  his 
house  had  resumed  his  Iiarsh  and  cruel 
treatment  of  her.  After  the  wife's  return  to 
the  husband,  the  evidence  does  not  disclose 
that  he  ever  violently  laid  hands  upon  her, 
but  it  does  support  the  allegations  of  her 
petition  that  he  called  her  vile  names,  ac- 
cused her  of  lying,  and  accused  her  of  hav- 
ing attempted  to  poison  him.  The  question 
is  whether  this  conduct  of  the  husband  to- 
wards the  wife  is  sufficient  to  avoid  the  con- 
donation. We  think  It  is.  In  Famham  v. 
Famham,  73  111.  497.  it  was  held  that:  "Con- 
donation Is  forgiveness  upon  condition  that 
the  Injury  shall  not  be  repeated,  and  Is  de- 
pendent upon  future  good  usage  and  con- 
jugal kindness.  Condonation  of  personal 
acts  of  violence  and  cruelty  may  be  avoided 
by  abusive  lang^uage  and  the  use  of  oppro- 
brious epithets.  Cruel  treatment  does  not 
always  consist  in  actual  violence,  and  a 
wife,  having  forgiven  her  husband's  acts  of 
physical  cruelty,  may,  from  the  subsequent 
use  of  abusive  and  brutal  language  and 
charges  of  Infidelity,  conclude  that  It  will 
end,  as  on  the  prior  occasion.  In  personal 
violence.  In  such  case  she  Is  not  bound  to 
submit  to  actual  violence  as  a  condition  to 
relief  In  a  court  of  equity."  In  Phillips  v. 
Phillips,  27  Wis.  252,  It  was  held  that:  "Con- 
donation Is  conditional  upon  subsequent 
good  conduct,  and  the  effect  of  cruelty  so 
condoned  may  be  revived  by  subsequent 
acts  of  a  similar  nature,  though  slighter  In 
degree,  and  such  as  might  not  of  themselves 
be  sufficient  ground  of  divorce."  To  the 
same  effect,  see  Sewall  v.  Sewall,  122  Mas.s. 
156. 

2.  A  second  argument  Insisted  on  here  Is 
that  the  amount  of  alimony  awarded  the 
wife  by  the  decree  Is  excessive.  The  court 
found  si>eclally  that  the  value  of  the  prop- 
erty owned  by  the  husband  was  $4,500  over 
and  above  aU  Incumbrances  thereon.  The 
record  does  not  show  that  the  wife  owned 
any  property  whatever.  By  the  decree  of 
tbe  court  the  custody  of  the  minor  children 
was  awarded  to  the  wife,  and  the  court  also 
awarded  her  as  alimony  $24250,  payable  In 
six  annual  Installments.  There  Is  no  fixed 
rule  for  determining  what  portion  of  the 
husband's  estate  shor'd  be  decreed  to  bis 
wife  for  alimony.  The  amount  should  be 
Just  and  equitable,  due  regard  being  had  for 
the  rights  of  each  party,  the  ability  of  the 
husband,  the  estate  of  the  wife,  and  the 
character  and  situation  of  the  parties.  Coch- 
ran V.  Cochran,  42  Neb.  C12,  60  N.  W.  942, 
and  cases  there  cited.  The  decree  of  the 
district  court  is  right,  and  Is  In  all  things 
affirmed.    Affirmed. 
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WBIE  et  aL  T.  rLLINOIS  NAT.  BANK  OF 

SPRINGFIELD. 
(Supreme  Conrt  of  Nebraska.    Jane  3,  1896.) 

ErinSNOE  OF  PAKTNdiSBIP. 

Where  it  ia  sought  to  bold  the  defend- 
ant liable  as  a  member  of  a  partnership  firm, 
the  mere  statements  of  one  wuo  claimed  to  be 
acting  for  and  as  a  member  ot  such  firm  are  not 
competent  to  establish  the  disputed  partnership 
relation. 
(Syllabus  by  the  Court) 

Error  to  district  conrt,  Lancaster  countr; 
Hall,  Judge. 

Action  by  tbe  UUnolB  National  Banlc  of 
Springfield,  III.,  against  Austin  H.  Weir  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Reversed. 

Marqnett,  Deweese  &  Hall,  for  plalntlffB 
in  error.  Field  &  Holmes,  for  defendant  In 
error. 

RYAN,  a  There  vras  on  March  27,  1893, 
a  Judgment,  on  a  verdict  in  favor  of  the  de- 
fendant in  error,  in  the  district  court  of 
Lancaster  county,  for  the  sum  of  $4,044.44, 
again^  the  Badger  Lumber  Company,  Aus- 
tin H.  Weir,  and  A.  H.  Weir  &  Co.  To  re- 
verse tills  judgment,  this  eiTor  proceeding  is 
prosecuted. 

Tbe  note  npon  which  suit  was  brought 
was  bought  by  and  Indorsed  to  the  defend- 
ant iB  error,  and  was  in  the  following  lan- 
guage: "$4,730.00.  Chicago,  January  23,  1892. 
Three  months  after  date,  ■ne  promise  to  pay 
to  the  order  of  S.  A.  Brown  &  Co.  forty-sev- 
en hundred  and  thirty  dollars,  at  their  of- 
fice, at  room  953,  The  Rookery,  Chicago,  IlL 
[Signed]  A.  H.  Weir  &  Co."  It  was  alleg- 
ed in  the  petition  tbat  A.  H.  Weir,  the  Badg- 
er Lumber  Company,  and  Alfred  Toll  con- 
stituted the  above-named  partnership  firm  of 
A.  H.  Weir  &  Co.  at  the  time  the  note  was 
executed.  The  Badger  Lumber  Company,  a 
corporation,  by  its  separate  answer,  denied 
each  of  the  averments  of  the  petition  with 
reference  to  its  being  a  member  of  the  firm 
of  A.  H.  Weir  &  Co.  It  was  shown  by  the 
evidence,  and  not  disputed,  that  Austin  B. 
Weir,  unquestionably  a  member  of  the  firm 
of  A.  H.  Weir  &  Co.,  attached  tbe  name  ot 
that  firm  to  the  note  in  suit  To  establish 
the  allegation  that  the  Badger  Lumber  Com- 
pany was  a  member  of  this  Ann,  Mr.  Smith, 
the  president  of  the  bank,  was  permitted, 
over  proper  objections,  to  testify  that  Aus- 
tin H.  Weir  had  said  to  him,  after  the  ma- 
turity of  the  note,  that  "the  Badger  Lumber 
Company  were  his  partners."  The  testi- 
mony of  C.  T.  Boggs  and  '^.  M.  Blisb,  over 
proper  objections,  was  adii...ted,  to  the  same 
effect  It  has  been  held  by  this  court  that, 
where  it  has  been  sought  to  hold  the  de- 
fendant liable  as  a  member  of  a  partnership 
firm,  the  mere  statements  of  one  who  claim- 
ed to  be  acting  for,  and  as  a  member  of, 
said  firm,  were  not  competent  to  establish 
the   disputed  partnership   relation.    Weeks 


y.  Bmnk,  44  Neb.  684,  62  N.  W.  874.  and  an- 
tboritles  therein  cited.  0\er  iHoper  objee- 
tlons,  there  were  given  in  evidence  two  re- 
ports of  a  commercial  agency,  in  which  there 
were  recited  the  statements  of  Mr.  Weir  tliat 
the  Badger  Lumber  Company  constitated  tbe 
"Co."  in  the  firm  name  of  A.  H.  Weir  &  Ca 
Having  held  that  Mr.  Weir's  mere  statonent 
was  inadmissible  aa  against  tbe  Badger 
Lumber  Company,  It  is  probably  unneces- 
sary to  say  that  a  statement  of  hia  stati  - 
mcnt,  Deitber  being  under  the  sanction  of  aa 
oath,  is  likewise  incompetent  There  seema 
to  have  gained  some  credence  for  the  propo- 
sitioL  that  a  commercial  agency  performs 
such  functions  in  the  business  woild  that 
ib>  communications  are  entitled  to  receire 
peculiar  consideration.  It  may  be  that  these 
asendes  are  very  Important  factors,  and  yet 
this  should  not  justify  the  overturning  of  es- 
tablished and  salutary  rules  of  evidence.  U 
ia  possible  that  It  Is  unnecessary  to  refer  to 
the  eighth  instmctlon  given  by  the  court 
but  for  reasons  hereinafter  to  be  giren,  it 
probably  Is  best  that  It  sbjold  be  noticed. 
It  was  in  this  language:  "If  you  find  from 
the  evidence  that  Austin  H.  Weir,  as  a  mem- 
ber of  the  firm  of  A.  H.  Weir  &  Co.,  stated, 
at  the  time  the  note  sued  on  was  given,  that 
the  Badger  Lumber  Company  was  a  member 
of  said  firm,  you  are  instructed,  as  a  matter 
of  law,  that  such  evidence  would  be  sum- 
dent  to  warrant  yon  In  finding  against  said 
Badger  Lumber  Company,  aa  a  member  of 
said  firm."  It  has  already  been  said  that 
the  statement  of  Mr.  Weir  was  not  admissi- 
ble 88  evidence  that  the  Badger  lAunber 
CMnpany  was  a  member  of  tbe  firm  of  A. 
H.  Weir  &  Co.  The  above  Instruction  was, 
however,  that,  as  a  matter  of  law.  this  re- 
sult existed.  The  statement  of  Mr.  Weir 
was  not  a  matter  of  law.  It  was  mere  evi- 
dence, if  anything,  and,  aa  we  have  already 
held,  It  was  Incompetent  In  so  far  as  A. 
H.  Weir  &  Co.  and  A.  H.  Weir  are  concern- 
ed, the  judgment  must  be  affirmed,  for  they 
made  no  question  as  to  its  eorrectnesa,  as  to 
them,  in  their  motion  for  a  new  trial,  ex- 
cept that  It  was  excessive  in  amoont  and 
this  was  not  well  founded.  The  judgment 
of  the  district  coiut  against  the  Badger 
Lumber  Company  is  reversed,  that  against 
Austin  H.  Weir  and  A.  EL  Weir  &  Ga  is  a^ 
firmed,  and  the  cause  is  remanded  for  fur- 
ther proceedings.     Reversed  and  remanded. 


REYNOLDS  v.  CITY  OF  TBCtTMSEH. 
(Supreme  Conrt  ot  Nebraska.    June  3.  1896L) 

AmALABM  0RI>B»— JODeMCMT  VOX  COSTS. 

L  To  entitle  a  party  to  a  review,  thtxt 
most  have  been  a  final  order  or  judgment  ren- 
dered in  tbe  csose. 

2.  A  mere  judgment  for  costs  is  not  review- 
able before  final  judgment 

(Syllabus  by  the  Court) 
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Error  to  district  court,  Jolmson  cotmtj; 
Bush,  Judge. 

Action  by  Nate  Reynolds  aj^aloBt  tbe  city 
of  Tecmnseh.  Judgment  for  defendant,  and 
plalntUI  brings  error.    Dismissed. 

L.  C.  Chapman  and  B.  F.  Perkins,  for 
plaintiff  In  error.  X.  Appelget  and  S.  D.  Por- 
ter, for  defendant  in  error. 

NOBVAL,  J.  This  was  an  action  to  recoT- 
er  damages  for  personal  Injnries  received  by 
the  plaintiff.  Upon  a  trial  of  the  Issues  to  a 
Jury,  a  verdict  was  returned  for  the  defend- 
ant. Plaintiff  presented  to  the  coTirt  a  mo- 
tion for  a  new  trial,  which  was  oremded, 
and  the  following  Judgment  was  rendered,  as 
shown  by  the  journal  entry:  "It  is  therefore 
considered  by  the  court  that  the  said  defend- 
ant recover  of  the  said  Nate  Reynolds  its 
costs  herein  expended,  as  heretofore  by  the 
verdict  of  the  Jury  found."  This  is  merely  a 
judgment  for  costs,  and  not  a  final  adjudica- 
tion disposing  of  the  case.  Little  v.  Qamble, 
4S  Neb.  — ,  OS  N.  W.  849,  and  cases  there 
cited.  The  record  failing  to  show  a  final 
Judgment,  the  petition  in  error  is  dismissed. 
Petition  In  error  dismissed. 


BROWN  V.  BAKER  et  aL 
(Supreme  Court  of  Minnesota.     June  16,  1896.) 

MOBTOAQB    FOMCLOSORCS  —  APFIDAVIT    OP    DlS- 
BURSEHSNTS— TnfB  VOR   FlMKO — Lllft- 

TATioN  or  Actions. 

1.  Beld,  following  Johnson  v.  Association 
\MlnnJ  62  N.  W.  381,  that  the  proTisions  of 
Geo.  St.  1894,  8  6(K51,  which  requires  a  party 
foreclosing  a  mortgage,  or  his  attorney,  to  make 
and  file,  within  10  days  thereafter,  an  affidavit 
of  the  amount  paid  or  incurred  for  attorney's 
fees  and  disbursements,  are  mandatory. 

2.  The  mortgagor  is  not  limited  to  a  time 
within  one  year  in  which  he  may  bring  an  ac- 
tion to  recover  from  the  owner  of  the  mortgage 
the  costs,  disbursements,  and  attorney's  fees  in- 
cluded in  the  mortgage  foreclosure  sale,  where 
an  affidavit,  as  provided  in  Gen.  8t  1894,  { 
6051,  is  not  filed.  The  one-year  limitation,  un- 
der section  6052  of  said  statnte,  is  only  applica- 
ble where  the  mortgagor  sepks,  in  his  complaint, 
to  recover  the  penalties  embraced  in  said  sec- 
tion. 

(Syllabus  by  the  CV>nrt.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  J).  Russell,  Judg^e. 

Action  by  Mary  A.  Brown  against  Benja- 
min P.  Baker  and  others.  From  an  order 
■nstainlng  a  demurrer  to  the  answer,  defend- 
ants appeal.    Affirmed. 

S.  A.  Reed  C^oung  &  LIghtner,  of  counsel), 
for  appellants.  Smith,  Pulliam  &  Smith,  for 
respondent. 

BUCK,  J.  In  1891  the  plaintiff  mortgaged 
to  defendants  certain  land  in  the  city  of 
Minneapolis.  The  mortgage  contained  the 
nsual  power  of  sale  and  on  default  was  fore- 
closed by  advertisement  The  sale  took 
place  August  30,  1893,  the  defendants  being 


the  purchasers.  The  price  bid  was  $8,810. 
The  amount  then  due  for  principal  and  In- 
terest was  $8,576.61.  The  residue  of  the 
bid  was  the  amount  of  expenses  of  sale,  vis. 
$200  attorney's  fees,  and  other  expenses,  to 
the  amount  of  $33.39,— in  all  $233.39.  No 
affidavit  of  disbursements  was  ever  filed. 
The  plaintiff  brought  this  action,  in  August, 

1803,  in  the  district  court  for  Hennepin  coun- 
ty, to  recover  the  sum  of  $238.39,  on  the 
sole  ground  of  the  omission  to  file  the  affi- 
davit required  by  Gen.  St.  1894,  i  eOC51.  The 
defendants  answered  and  pleaded  the  one- 
year  statnte  of  limitations,  found  in  Gen. 
St  1894,  i  6052,  and  also  that  said  secUon 
6051  is  In  violation  of  the  federal  constitu- 
tion, as  impairing  the  contract  contained  in 
the  mortgage.  The  plaintiff  demurred  to 
each  of  the  defenses,  and  the  demurrer  was 
sustained  by  the  trial  court;  and  the  defend- 
ants bring  this  appeal 

The  appdlants  did  not  press  the  constitu- 
tional question,  either  In  their  brief  or  oral 
argument,  but  attacked  the  complaint  upon 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
they  had  a  right  to  do,  upon  the  ground 
that  the  first  defective  pleading  can  be 
reached  upon  such  a  demurrer.  But  we  do 
not  feel  that  it  is  our  duty  to  review  the 
question  of  whether  said  section  6061  is 
mandatory  as  to  filing  an  affidavit  within  10 
days  after  foreclosure  sale.  It  was  sd  held 
in  this  court  in  Johnson  v.  Association,  62 
N.  W.  381,  and  In  Brown  v.  Association,  63 
N.  W.  1040,  and  in  Larocque  v.  Chapel,  65 
N.  W.  941. 

Appellants  also  contend  that  the  one-year 
limitation  in  which  actions  of  this  character 
are  brought  should  apply,  and  cite  Gen.  St 

1804,  i  6062.  They  cite  no  authorities  In  sup- 
port of  this  contention.  This  question  was 
rai-sed,  and  briefly  discussed,  and  quite  as 
briefly  disposed  of.  In  Ellason  v.  Sidle 
(Minn.)  63  N.  W.  730,  against  the  contention 
of  these  appellants.  This  action  Is  not 
brought  under  section  6052.  No  penalty  Is 
claimed  in  the  complaint  This  section  au- 
thorizes an  action  to  be  brought  at  any 
time  within  a  year  after  foreclosure,  to  re- 
cover of  the  owner  three  times  the  amount 
of  any  costs  or  disbursements  not  absolutely 
paid  for  the  foreclosure,  and  three  times  the 
amount  of  any  bonuses  or  interest  over  12 
per  cent,  embraced  in  the  foreclosure,  and 
for  which  the  property  was  sold,  unless  such 
overpltis  has  been  paid  to  the  mortgagor  or 
bis  assigns.  In  Ellason  v.  Sidle,  above  cited, 
it  was  held  that  the  right  to  bring  an  action 
of  this  character  pre-existed  the  statute,  and 
that  section  6052  gave  a  new  remedy.  We 
are  of  the  opinion  that  the  mortgagor  is  not 
limited  to  a  time,  within  one  year.  In  which 
he  may  bring  an  action  to  recover  from  the 
owners  of  the  mortgage  the  costs,  disburse- 
ments, and  attorney  fees  Included  In  the 
mortgage  sale,  where  an  affidavit  as  pro- 
vided in  Gen.  St  1894,  i  6051,  Is  not  filed. 
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The  one-year  limitation  tmder  section  6062 
-of  said  statute  Is  only  applicable  vhere  the 
mortgragor  seeks  in  his  complaint  to  recover 
the  penalties  embraced  In  said  section.  Or- 
<der  sustalnlnK  demurrer  affirmed. 


FliANAGHAN  et  aL  t.  CHICAGO,  M.  ft  ST. 
P.  RY.  CO. 

(Supreme  Oonrt  of  Minnesota.     June  10,  1896.) 
Railkoad  Compaxiss  —  Action  fob  Fikb  Bbt  bt 

tiOCOMOTHTB— iNSTRnOTIONS. 

In  an  action  brought  to  recover  damages 
■caused  by  a  fire  alleged  to  have  resulted  from 
the  careless  and  negligent  management  and 
•operation  of  one  of  defendant's  locomotives, 
there  being  no  direct  evidence  as  to  the  origin 
-of  the  fire,  the  conrt  charged  the  jury  that  if, 
from  the  evidence,  they  found  that  the  fire 
atarted  near  defendant's  right  of  way  soon  aft- 
er a  certain  train  passed,  and  that  there  was 
no  other  fire  in  the  vicinity  except  that  in  the 
locomotive,  and  no  other  apparent  cause  for 
■the  breaking  out  of  the  fire,  they  would  have 
the  right  to  infer  and  find  that  it  waa  set  by 
the  locomotive,  bat  that  they  "would  not  be 
bound  to  so  infer  or  find  if  there  is  reasonable 
ground  to  believe  that  it  may  have  been  started 
in  some  other  way."  Beld  misleading  and  prej- 
udicially erroneous. 
(Syllabus  by  the  Court) 

Appeal  from  district  coort,  Winona  county; 
Ozro  B.  Oould,  Judjre. 

Action  by  Jcrfm  Flanaghan  and  another 
agalnftt  the  Chicago,  Milwaukee  A.  St.  Panl 
Railway  Company.  There  waa  a  Judgment 
for  plaintiffs,  and  from  an  order  denying  a 
new  trial  defendant  appeals.    Reveised. 

M.  B.  Webber,  for  appellant  P.  Fltzpat- 
rick,  for  respondents. 

COLLINS,  3.  This  was  a  fire  case,  In 
which  plalntifts  had  a  verdict  It  was  al- 
leged in  the  complaint,  and  claimed  on  the 
trial,  that  the  fire  in  question  was  set  out 
and  started  by  sparks  and  coals  thrown  from 
And  scattered  by  one  of  defendant's  loco- 
motives while  it  was  being  carelessly  and 
negligently  operated  along  defendant's  line  of 
railway.  There  was  no  direct  evidence  that 
the  fire  was  set  out  or  started  by  sparks  or 
coals  scattered  by  the  locomotive,  but  the 
circumstantial  evidence  tended  to  establish 
thlB,  and  was  sufficient  to  warrant  the  Jury 
In  so  folding.  There  are  several  specifications 
of  error,  but  we  shall  consider  the  third  only. 
This  challenges  the  correctness  of  a  part  of 
an  extremely  long  charge  to  the  jury  upon 
very  simple  issues.  The  court,  in  this  charge, 
after  stating  that  the  burden  of  proof  was 
on  plaintiffs  to  establish  their  aasertlon  that 
the  fire  originated  from  defendant's  locomo- 
tive, called  attention  to  the  testimony  of  sev- 
«ral  of  plaintiffs'  witnesses  to  the  effect  that, 
on  the  night  of  the  fire,  and  shortly  before  It 
t>roke  out  in  some  rye  stubble  near  the  right 
.of  way.  when  what  waa  known  as  the  "Fast- 
Mail  Train"  passed  by,  tiiey  noticed  that  a 


large  and  unusual  number  of  sparks  and  cnsls 
were  escaping  from  the  locomotive,  and  thea 
used  the  following  language:    "The  most  thf 
court  can  do  to  assist  you  on  this  branch  ai 
the  case  is  to  say,  and  you  are  so  instructed, 
that  (f  you  find,  from  the  evidence,  that  the 
fire  in  question  started  in  the  field  near  the 
defendant's  railroad  track  a  few  minutes  aft- 
er the  fast  mail  came  down  through  the  plain-  | 
tiffs'  farm  at  the  time  mentioned,  and  that  i 
there  w«ka  no  other  fire  than  that  of  the  en- 
gine In  that  vicinity  at  that  time,  and  that 
there  was  no  other  apparent  cause  for  the  i 
stubble  taking  fire,  then  you  would  have  the  , 
right  to  Infer  and  find  the  fact  to  be  that  the 
fire  waa  set  by  defendant's  engine,  bat  yon 
would  not  be  bound  to  so  Infer  or  find  If 
there  Is  reasonable  ground  to  believe  that  It 
may  have  been  started  in  some  other  way." 

This  part  of  the  charge  was  erroneooa  and 
misleading,  and  constituted  prejudicial  error, 
for  which  a  new  trial  must  be  granted.  The 
vice  In  It  la  found  In  the  concluding  expres- 
sion or  statement,  which  was  that  the  Jury 
would  not  be  Ixxmd  to  infer  or  find,  from  the 
circumstantial  evidence  before  adverted  to  by 
the  court,  that  the  fire  started  from  the  loco- 
motive. If  there  was  reasonable  ground  for 
believing  that  It  might  have  started  in  some 
other  way;  oi,  to  ptrt  the  statement  In  a 
different  form,  the  only  way  opea  to  the  jun- 
to escape  this  Inference  or  finding  as  to  tb<^ 
origin  of  the  fire  was  by  concluding  that  ther> 
was  reasonable  ground  for  believing  that  it 
might  have  started  In  a  different  manner.  It 
was  incumbent  upon  plaintiffs  to  show,  to 
the  satisfaction  of  the  Jury,  and  by  a  pre- 
ponderance of  evidence,  that  the  Are  orig- 
inated with  defendant's  locomotive.  Failing 
In  this,  they  could  not  make  out  a  case;  and, 
until  a  case  waa  made  out  on  thla  essential 
point,  defendant  was  not  obliged  to  Introduce 
any  evidence  whatever;  and  the  necessity  of 
maintaining  a  preponderance  of  evidence  on 
this  Issue  was  upon  plaintiffs  all  through  the 
trial.  To  meet  and  overcome  a  case  made 
by  plaintiffs  as  to  the  origin  of  the  fire,  de- 
fendant waa  not  compelled  to  show  that  It 
started  from  some  other  cause  or  In  some 
other  way  than  that  claimed.  It  might  rebut 
and  destroy  the  plaintiffs'  proofs  In  varions 
ways  other  than  by  introducing  evidence 
tending  to  account  for  the  fire  through  some 
other  agency  than  the  locomotive.  The  de- 
fendant was  not  absolutdy  required  to  Intro- 
duce evidence  upon  which  could  be  based  a 
reasonably  grounded  belief  tliat  the  fire  was 
started  in  some  other  way  than  by  the  loco- 
motive, in  order  to  have  a  finding  In  Its  fa- 
vor on  this  particular  ppint  The  Instruction 
was  misleading  and  erroneous.  In  that  the 
Jury  might  easily  have  understood  It  aa  di- 
recting them  to  infer  and  find  that  the  fire 
was  set  by  the  locomotive,  if  the  evidence 
failed  to  satisfactorily  account  for  Its  origin 
in  some  other  way.  Order  reversed. 
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WAGNER  T.  FINNBGAN. 
-<Snpreine  Court  of  Minnesota.     June  10,  1896.) 
KioYBsxsT  o»  WxBBANTT— Etictiok— What  Cok- 

8T1TCTE8. 

1.  Where  a  coTenantee  In  a  deed  contain- 
ing the  usual  covenant  of  warranty  surrenders 
and  abandons  possession  of  the  land  conveyed 
"because  a  paramount  title  has  been  asserted 
against  him  in  the  courts  by  the  holder  thereof, 
and  such  title  has  been  adjudged  valid,  hia  right 
of  action  for  a  breach  of  the  covenant  is  com- 
plete. A  surrender  and  abandonment  of  pos- 
session under  such  circumstances  is  a  con- 
•atructive  eviction. 

2.  Bdd,  upon  the  evidence  in  this  case,  that 
the  trial  court  erred  when  denying  plaintiff's 
motion  for  an  additional  finding  as  to  whether 
"he  and  another  person  surrendered  possession 
a  nd  ceased  to  occupy  the  land  by  reason  of  the 
entry  of  judgments  determining  that  the  holder 
of  the  ^ramount  title  was  the  owner  thereof 
In  fee  smiple,  and  that  they  had  no  title  or  in- 
terest therein. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Charles  B.  Elliott,  Judge. 

Action  by  Henry  Wagner  against  Andrew  J. 
I<-innegan.  Judgment  was  ordered  for  defend- 
ant, and  from  an  order  denying  a  new  trial 
plaintiff  appeals.    Reversed. 

Geo.  R.  Robinson,  for  appellant  Sarage  & 
I'urdy,  for  respondent. 

COLLINS,  J.  After  an  order  overruling  a 
'{general  demurrer  to  the  complaint  In  this  ac- 
tion was  reversed  on- appeal  (54  Minn.  251, 
.>3  N.  W.  1129),  the  complaint  was  amended, 
:iDd  an  answer  interposed  in  which  the  execu- 
tion and  delivery  of  the  deed  to  Scbuppel  was 
iidmitted,  and  also  that  defendant  had  no 
Jitle  to  the  land  conveyed.  Defendant  also 
set  up  the  statute  of  limitations  In  bar  of  re- 
<'overy.  A  trial  was  had,  and  upon  its  find- 
ings of  fact  the  court  ordered  Judgment  in  de- 
fendant's favor.  The  plalntltF's  counsel  then 
moved  for  two  additional  findings  of  fact,  and 
the  motion  was  denied.  Subsequently  the 
court  denied  plaintiff's  motion  for  a  new  trial. 
The  facts  alleged  in  the  original  complaint 
nre  briefly  stated  In  the  opinion  on  the  former 
appeal.  They  were  there  construed  as  failing 
to  show  a  breach  of  the  covenant  of  seisin  or 
of  warranty,  and  these  defects  In  the  com- 
pUInt  were  cvured  by  amendment  At  the  con- 
clusion of  the  trial  the  court  made  its  find- 
ings of  fact,  and,  as  far  as  they  went  in  that 
cUrection,  they  weie  ample  to  sustain  an  or- 
der for  judgment  on  a  breach  of  the  covenant 
of  warranty.  Among  other  things,  the  court 
found  that  when  Windom  commenced  his  ac- 
tions, plaintiff  and  Scbuppel  were  in  posses- 
sion of  their  respective  tracts  of  land,  and 
that  each  so  remained  in  possession  until  aft- 
«r  judgments  were  entered  quieting  the  ad- 
Terse  claims  made  by  them  to  the  land,  ad- 
judging Windom  to  have  been  the  owner  In 
fee  when  defendant's  deed  to  Scbuppel  was 
executed  and  delivered,  and  to  have  thereaft- 
er continued  to  be  the  owner.  As  conclusions 
ot  law  the  court  found  that  an  action  oa  the 


breach  of  the  covenant  of  seisin,  was  barred 
by  the  statute  of  limitations,  and  that  the 
facta  found  were  inaufflcient  to  constltnte 
eviction  or  ouster  from  the  premises,  and 
therefore  plaintiff  could  not  recover.  The  fur- 
ther findings  of  fact  sought  to  be  obtained  by 
the  motion  were,  in  substance:  First  as  to 
whether  plaintiff  and  Scbuppel  surrendered 
possession  or  ceased  to  occupy  the  land,  and. 
If  so,  at  what  time;  and,  second,  whether  the 
surrender  or  discontinuance  of  occupation  was 
on  account  or  by  reason  of  the  Windom  judg- 
ments. And,  as  already  stated,  the  trial  court 
refused  ftulher  findings. 

Defendant's  counsel  contend,  upon  appeal, 
that  plaintiff  was  not  entitled  to  either  of 
these  findings,  because  a  mere  surrender  of 
possession  or  a  discontinuance  of  previous  oc- 
cupation, without  a  further  finding  that  the 
surrender  was  to  Windom,  or,  at  least  to 
somebody,  would  not  amount  to  an  eviction  or 
ouster,  and  therefore  the  proposed  findings 
would  be  immaterial,  if  made.  It  was  not 
essential  for  the  court  to  find  that  plaintiff 
and  Schupi>el  surrendered  possession  to  Win- 
dom, or  to  any  other  person.  A.ctual  surren- 
der to  some  particular  individual  was  no  more 
necessary,  In  order  to  obtain  a  right  of  ac- 
tion on  the  covenant  than  was  an  actual 
eviction  or  ouster.  The  law  on  this  subject 
was  well  and  fully  stated  in  Ogden  v.  BaU, 
40  Minn.  94,  41  N.  W.  453.  An  outstanding 
superior  title  to  the  premises  existed  when  de- 
fendant deeded,  and  while  plaintiff  and 
Scbuppel  were  in  possession  under  the  deed 
there  was  a  hostile  assertion  of  the  paramount 
title  by  the  holder,  in  the  nature  of  actions  to 
determine  adverse  claims,  of  which  actions 
defendant  was  duly  notified,  and  required  to 
defend.  It  was  not  Incumbent  upon  plaintiff 
or  Scbuppel,  after  the  entry  of  judgment  in 
these  actions,  and  In  defiance  thereof,  that 
they  persist  in  claiming  to  be  the  owners,  re- 
fuse to  abandon  the  premises,  and  await  ac- 
tions in  ejectment  and  eviction  by  legal  pro- 
cess. It  had  been  formally  adjudged  in  these 
actions  that  Windom  was  the  owner  of  the 
land  In  fee,  and  an  abandonment  of  posses- 
sion In  consequence  of  the  judgment  consti- 
tuted constructive  eviction  therefrom.  And 
the  right  of  action  on  the  covenant  became 
complete  when  there  was  constructive  evic- 
tion. The  second  of  the  findings  asked  for 
was  not  well  drawn,  but  what  was  desired 
by  counsel  seems  plain.  If  the  court  bad 
found  that  plaintiff  and  Scbuppel  surrendered 
possession  and  ceased  to  occupy  the  land  by 
reason  of  the  Windom  judgments,  no  doubt 
would  arise  as  to  what  effect  should  be  giv- 
en the  finding.  In  substance.  It  would  be 
equivalent  to  a  finding  that  plaintiff  and 
Scbuppel  surrendered  and  abandoned  their 
possession  and  occupancy  because  Windom 
had  asserted  his  paramount  title  in  actions 
brought  against  them,  and  his  title  had  t>eeo 
sustained  and  adjudicated  upon  in  his  favor. 
If  the  evidence  on  this  point  was  conclusive 
in  plaintiff's  favor,  he  was  entitled  to  an  af« 
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firmative  finding  to  tbat  effect  If,  upon  tbe 
other  hand,  there  was  eyidence  which  would 
have  warranted  such  a  finding,  the  court 
Bhonid  have  found  one  way  or  the  other,  and 
this  it  declined  to  do.  To  say  the  least  at  It, 
there  was  an  abundance  of  eyidence  to  sap- 
port  a  finding  In  plaintiff's  fayor,  and  it  was 
error  for  tbe  court  to  refuse  to  pass  upon  the 
question.  Order  reyersed,  and  new  trial 
granted. 


STATE  ex  reL  FISHER  y.  DISTRICT 

COURT  OF  HENNEPIN  COUNTY. 

(Supreme  Court  of  Minnesota.     June  16,  1896.) 

COSSTRDCTiyS  COSTBMPT — EviDBXOE. 

L  Beld  that,  in  cases  of  constructiTe  con- 
tempt, if  the  affidayit  or  evidence  presented  to 
the  court  as  a  basis  for  proceedings  in  contempt 
does  not  state  facts  which,  if  true,  would,  m 
law,  constitute  a  contempt  of  court,  a  convic- 
tion therefor  cannot  be  sustained;  also,  that,  in 
cases  of  strictly  criminal  contempts,  the  rules 
of  evidence  and  the  presumptions  of  law  ap- 
plied in  criminal  cases  should  be  oliserved. 

2.  Beld,  further,  that  the  affidavit  in  this 
case  was  sufficient,  and  that  the  relator's  con- 
viction is  sustained  by  the  evidence. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  tbe  relation  of 
Robert  E.  Fisher,  against  the  district  court  of 
Hennepin  county,  to  review  a  Judgment  find- 
ing blm  guilty  of  criminal  contempt  AJSrm- 
ed. 

Merrick  &  Merrick,  for  relator.  Kueffner 
&.  Fauntleroy,  for  respondent 

PER  CURIAM.  The  relator  was  conylcted 
of  a  criminal  contempt,  not  committed  In  the 
presence  of  tbe  court,  by  tbe  Judgment  of  the 
district  court  of  Hennepin  coiinty,  and  com- 
mitted to  Jail  for  60  days.  The  alleged  act 
constituting  the  contempt  was  approaching 
and  attempting  to  Influence  a  Juror  in  refer- 
ence to  bis  verdict  in  a  cause  then  on  trial. 
The  case  comes  here  on  certiorari,  and  two 
errors  are  assigned: 

1.  That  tbe  affidavit  which  Is  the  basis  of 
the  contempt  proceedings  Is  defective  in  sub- 
stance, in  that  tbe  facts  stated,  if  true,  do  not 
constitute.  In  law,  a  contempt  of  court,  for 
tbe  reason  that  it  is  not  directly  charged 
therein  that  tbe  relator  knew  that  the  person 
ai)proached  was  a  Juror  In  tbe  case.  It  is 
true,  as  claimed  by  relates,  that,  In  cases  of 
constructive  contempts,  an  afiidavlt  or  other 
evidence  must  be  presented  to  tbe  court  at 
officer  of  the  facts  constituting  the  alleged 
contempt  and  If  the  facts,  as  presented  to  the 
court  by  affidavit  or  other  evidence,  do  not 
in  law,  constitute  a  contempt,  a  conviction 
therefor  cannot  be  sustained.  But  tbe  affida- 
vit need  not  be  in  any  particular  form,  or  as 
certain  and  direct  In  Its  allegations  of  tbe 
ultimate  facta  constituting  tbe  contempt,  as 
is  required  in  an  Indictment  It  is  sufficient 
It  tbe  affidavit  states  only  evidentiary  facts, 
from  which  the  ultimate  facts  constituting 
tbe  contempt  must  necessarily  be  Inferred. 


Sacb  method  of  stating  the  facts  constituting 
tbe  contempt  is  not  to  be  commended.  Tested 
by  the  rule  we  have  stated,  we  are  of  tbe 
opinion  that  the  affidavit  was  sufficient  *  It 
appears,  from  tbe  record,  that  the  relator  wa» 
represented  by  counsel  on  tbe  ttearing,  and 
that  no  objections  were  made  as  to  the  suffi- 
ciency of  the  affidavit;  and,  after  Judgment 
it  will  be  held  sufficient  unless  It  is  so  de- 
fective In  Its  statement  of  facts  as  to  be 
equivalent  to  tbe  absence  of  an  affidavit. 
Such  Is  not  this  case;  for,  from  the  facts 
stated  In  the  affidavit  It  may  fairly  be  in- 
ferred that  the  relator  knew  that  the  person 
approached  was  a  Juror,  and  that  he  was 
charged  with  attempting  to  improperly  in- 
fiuence  him. 

2.  The  second  alleged  error  is  that  the  evi- 
dence is  not  sufficient  to  warrant  relator's 
conviction,  and  that  the  court  acted  upon 
facta  within  its  personal  knowledge.  In 
cases  of  strictly  criminal  contempts,  tbe  rules 
of  eyidence  and  the  presumptions  of  law  ap 
piled  in  criminal  cases  should  be  observed. 
Rap.  Contempt  !  12G.  The  evidence,  teste-1 
by  this  rule,  la  sufficient  to  sustain  tbe  con- 
viction of  the  relator.  The  admissions  of  the 
relator  In  his  own  testimony,  and  the  facts  and 
circumstances  testlfled  to  by  the  juror,  leave 
no  reasonable  doubt  of  the  fact  that  tbe  re- 
lator knew  that  the  party  approached  was  a 
Juror,  and  that  he  attempted  to  improperly 
influence  blm  In  tbe  giving  of  his  verdict  Tbe 
i-ecord  does  not  show  that  tbe  trial  court 
found  the  relator  guilty  on  facts  not  iu  evi- 
dence, but  within  ita  personal  knowledge. 
Judgment  affirmed. 


WATKINS  y.  GOESSLER. 
(Supreme  Court  of  Minnesota.  .  June  16,  1896.^ 

HOBTO^lOBS — NeOOTtABILITT. 

Evidence  considered,  and  htU  insnfficipDt 
to  justify  the  finding  and  order  of   tbe   trial 
court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Polk  county; 
Frank  Ives,  Judge. 

Action  by  F.  E.  Watklns  against  Emilie 
Goessler.  The  court  found  for  plaintifiT,  and 
from  an  order  denying  a  new  trial  defendant 
appeals.    Reversed.  * 

Albee  Smith,  for  appellant  A.  A.  Miller, 
for  respondent 

BUCK,  J.  This  action  was  brought  to  fore- 
close a  mortgage  upon  a  quarter  section  of 
land  situate  In  Polk  county,  In  this  state, 
made  by  Emilie  Ooessler  to  Elsie  Weber  to 
secure  tbe  payment  of  a  promissory  note  de- 
scribed as  follows,  viz.:  "$500.00.  Minne- 
apolis, Minn.,  April  Ist  1889.  Three  year* 
after  date  I  promise  to  pay  to  tbe  order  of 
Elsie  Weber  five  hundred  dollars,  at  Minne- 
apolis, Minnesota,  value  received,  with  in- 
terest before  and  after  maturity  at  the  rare 
of  ten  per  cent  per  anuom  until  paid.    In- 
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terest  payable  semiannually.    Emllle  GoesB- 
ler."    The  note  was  giyen  by  the  defendant 
to  EHsle  Weber  to  be  tised  by  her  aa  her 
«hare   of  the  capital  of  a  eo-partnerahlp  of 
which   Jamea  Williams,   Theodore  England, 
Elsie  Weber,  L.  A.  Nevett.  and  F.  H.  Town- 
send  were  members,  doing  business  at  Min- 
neapolis, Minn.,  onder  the  name  and  style  of 
the  Minneapolis  Kitchen  Cabinet  Company, 
which  firm  was  formed  about  April  1,  1889, 
and  dissolved  the  last  of  June,  1889.    Elsie 
Weber  Is  the  daughter  of  Emllle  Ooessler. 
After  the  delivery  of  the  note  and  mortgage 
to   Elsie  Weber,  she  Indorsed  the  note  and 
assigned  the  mortgage  to  James  Williams, 
treasurer,   and   one  of  the  partners  of  the 
firm,    to  be  by  him  used  as  a  part  of  the 
capital  of  said  company,  and  delivered  the 
same  to  him.    The  note  and  mortgage  there- 
fore  belonged  to  the  partnership,  although, 
for  convenience.  It  was  put  In  the  name  of 
Its  treasurer,  Williams,  as  trustee.    On  June 
6,  1889,  when  Williams  resigned  as  treasurer, 
he  transferred  them  to  the  president,  T.  Eng- 
land, also  as  a  trustee  for  the  partnership.    Soon 
afterwards,— although    the    exact   date    does 
not  appear,— T.  England  embezzled  and  ap- 
propriated them  to  his  own  use,  by  assign- 
ing them  to  W.  H.  England,  who,  if  not  a 
party  to  the  fraud,  was  at  least  cognizant  of 
It,  because,  knowing  that  the  note  and  mort- 
gage belonged  to  the  partnership,  he  applied 
the  greater  portion  of  It  in  payment  of-  a 
debt  which  T. England  Indlridually  owed  him; 
and  therefore  W.  H.  England  was  not  as 
Innocent  purchaser.    Neither  of  the  Englands 
informed  the  other  partners  of  the  assign- 
ment.   In  Ignorance  of  this  assignment,  and 
supposing  the  note  and  mortgage  were  still 
In  the  hands  of  T.  England  as  their  tms- 
tee,  the  partners,   late  In  June,   1889.  dis- 
solved the  partnership,  and  made  a  division 
of  the  assets   among  the   partners,   by  the 
terms  of  wUch  this  note  and  mortgage  were 
to   be   satisfied   and   destroyed,   and    surren- 
dered to  Elsie  Weber  as  the  equivalent  of 
her  share.    On  this  state  of  facts,  Elsie  Web- 
er, or  her  accommodation  mortgagor  (the  de- 
fendant, Goessler),  could  have  compelled  W. 
H.  England,  if  he  still  held  the  note  and  mort- 
gage, to  surrender  them  and  discharge  them 
of  record.    Defendant  did  bring  such  an  ac- 
tion, and  obtained  such  a  judgment,  which 
failed  to  be  effective  because  of  the  alleged 
unrecorded  assignment  to  plaintiff,  who  was 
not  made  a  party  to  the  action.    These  facts 
constitute  a  good  defense  to  the  mortgage, 
which  is  not  negotiable,  although  the  note  Is 
clearly  a  negotiable  Instrument  on  its  face. 
This  court  has  steadily  adhered  to  the  rule 
that  the  negotiable  character  of  the  note  is 
not  thereby  Imparted  to  the  mortgage  which 
secures  Its  payment,  and  consequently  the 
mortgage  is  not  free  from  the  immunities  or 
prlvllegea  which  attach  to  the  secured  ne- 
gotiable note.    Johnson  v.  Carpenter,  7  Minn. 
170  (Oil.   120);    Hostetter  v.   Alexander,   22 
Minn.  069;   Oater  t.  &Uektey.  85  Minn.  24B; 


28  N.  W.  710;  Bedln  v.  Branhan,  43  MIna 
283,  45  N.  W.  445;  Smith  v.  Parsons,  66 
Minn.  520,  67  N.  W.  311.  While,  so  far  as 
the  personal  liability  of  the  mortgagor  on  the 
note  Is  concerned,  the  assignee  may.  If  an 
innocent  purchaser,  before  due  and  for  value, 
take  it  free  from  the  equities,  the  mortgage 
In  his  hands  Is  subject  to  them.  Tied.  (Tom. 
Paper,  p.  633,  {  305. 

The  ninth  finding  of  fact,  viz.  that,  at  the 
time  of  the  sale  of  the  note  and  mortgage  by 
T.  England  to  W.  H.  England,  the  said  T. 
England  had  the  lawful  right  and  authority, 
as  a  member  of  said  company,  to  sell  and 
dispose  of  the  same  free  of  any  defense  on 
the  part  of  the  maker  thereof,  is  unsupport- 
ed by  the  facts,  and  the  evidence  is  direct- 
ly to  the  contrary.  As  parties  to  whom  the 
mortgage  was  assigned  prior  to  the  assign- 
ment to  Watklns  could  not  deprive  the  de- 
fendant of  an  equitable  defense  in  this  ac- 
tion, it  is  evident  that  upon  well-settled  prin- 
ciples, and  upon  the  facts  disclosed  herein, 
Watklns,  being  a  purchaser  of  a  chose  in  ac- 
tion (the  mortgage),  took  it  subject  to  the 
equities  between  the  original  parties,  and 
that  his  assignor  could  give  no  better  title 
than  he  himself  had.  There  must  therefore 
be  a  new  trial  as  to  the  mortgage.  While 
this  might  be  done,  and  a  new  trial  denied 
as  to  the  note.  If  the  facts  warranted  such  a 
procedure,  yet  there  is  evidence  tending  to 
show  that  the  plaintiff  was  not  a  bona  fide 
purchaser  of  the  note  as  well  as  of  the  mort- 
gage. His  evidence  and  that  of  W.  H.  Eng- 
land are  very  suspicious,  and  strongly  indi- 
cate that  the  two  were  in  collusion.  Wat- 
klns testified  that  he  could  not  tell  where 
he  got  the  money  to  pay  for  the  note  and 
mortgage,  and  was  unable  to  state  what  kind 
of  money— whether  currency  or  not— he  paid 
him,  and  that  he  paid  him  $400  for  the  note, 
while  the  note  at  that  time.  Including  In- 
terest, amounted  to  about  $700,— although 
paying  less  than  face  value  for  the  note 
would  not  of  Itself  be  sufficient  to  charge 
him  with  notice  of  any  Infirmity.  Again,  it 
appears  that  at  the  time  when  plaintiff's  dei>- 
osltlon  was  taken  the  note  was  still  in  iws- 
session  of  W.  H.  England,  and  It  Is  doubtful 
if  it  was  delivered  to  the  plaintiff  at  the 
time  of  the  alleged  purchase.  Plaintiff  and 
W.  H.  England  both  agree  that  the  latter 
assured  Watklns  that  he  had  examined  the 
land  and  Investigated  its  value,  and  that 
the  security  was  perfectly  good,  and  that 
there  was  no  possible  question  as  to  the  pay- 
ment of  the  note,  yet  England  sells  and  Wat- 
klns purchases  this  gilt-edge  security  for 
about  eo  per  cent,  of  its  actual  value.  Plain- 
tiff made  no  inquiry  as  to  why  such  a  heavy 
discount  was  made,  no  inquiry  about  the 
parties,  and  no  Information  appears  to  have 
been  given  by  England.  There  are  very 
many  more  earmarks  of  bad  faith  on  the 
part  of  both  seller  and  purchaser,  indicating 
collusion,  which  we  need  not  specify. 

In  its  seventh  finding  of  tact  the  tttel 
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court  states  "tliat  at  the  time  of  said  sale 
T.  England  represented  to  W.  H.  Bngland 
that  the  money  then  paid  by  the  said  W.  H. 
England  was  for  the  benefit  and  use  of  said 
company,"  but  this  finding  Is  evidently  a 
mistake,  as  It  Is  entirely  unsupported  by  the 
evidence. 

As  a  new  trial  must  be  granted  as  to  the 
mortgage,  we  think  that,  under  the  circum- 
stances, a  new  trial  should  be  ordered  of  the 
whole  case.    So  ordered.    Order  reversed. 


STATE  V.  CX>DY. 
(Supreme  Court  of  Minnesota,     Jane  16,  1806.) 

FOROBUT— IXDICTMKKT — SOFPICIESCT. 

Section  6702,  Gen.  St  18&4,  provides 
that  a  peraon  "who,  knowioe  the  same  to  be 
forged  or  altered,  and  with  mtent  to  defrand, 
utters,  offers,  or  diaposes  of,  or  pats  off,  as  true, 
or  has  in  his  possession,  with  intent  so  to  utter, 
offer,  dispose  of,  or  put  off,  either  •  •  •  a 
forged  will,  deed,  certificate,  indorsement,  rec- 
ord, instrument,  or  writing,  or  other  thing,  the 
false  making,  forging,  or  altering  of  which  is 
punishable  as  forgery,— is  guilty  of  forgery  in 
the  same  degree  as  if  he  had  forged  the  same." 
Held,  that  an  indictment  charging  the  defend- 
ant with  having  fraudulently  and  feloniously 
uttered  and  disposed  of  a  forged  instrument, 
then  knowing  the  same  to  be  forged,  bat  omit- 
ting the  words  "as  true,"  la  Insufficient. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  St  Louis  county. 

Samuel  Cody  was  convicted  of  forgery,  and 
brings  error.     Reversed. 

John  H.  Norton,  for  plalntlfT  In  error.  H. 
W.  Chllds,  Atty.  Gen.,  Geo.  B.  Edgerton, 
Asst  Atty.  Gen.,  and  George  B.  Arbuiy,  O). 
Atty.,  for  defendant  In  error. 

BUCK,  J.  The  defendant.  Samuel  Cody, 
was  convicted  In  the  district  court  of  St. 
Louis  county  upon  an  indictment  accusing 
him  of  having  committed  the  crime  of  utter- 
ing a  forged  Instrument  The  Indictment  Is 
In  the  following  words  and  figures,  viz.: 
"The  said  Samuel  Cody  on  the  12th  day  of 
January,  A.  D.  1895,  at  the  village  of  Vir- 
ginia, in  the  said  county  of  St  Louis  and 
state  of  Minnesota,  fraudulently  and  feloni- 
ously did  utter  and  dispose  of,  to  one  Mike 
Mitchell,  with  Intent  then  and  there  to  de- 
fraud the  said  Mike  Mitchell,  a  certain  false 
and  forged  instrument  in  writing,  purporting 
to  be  a  check  made  by  Mitchell  &  McClure, 
which  false  and  forged  Instrument  was  in 
words  and  figures  as  follows,  to  wit:  'Dii- 
luth,  Minn.,  1-11-1895.  No.  82.  National 
Bank  of  Commerce  of  Duluth:  Pay  to  Joe 
Bosh,  or  bearer,  $49.00  (forty-nine  dollars). 
Mitchell  &  McClure.'  That  the  said  Samuel 
Cody  then  and  there  well  knew,  when  he  so 
uttered  and  disposed  of  said  instrument,  that 
the  same  was  false  and  a  forgery;  that  the 
false  making  is  punishable  as  forgery.  Con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota."   The 


defendant  demurred  to  this  Indictment  up(» 
two  grounds:  First  that  it  does  not  set 
forth  facts  sufficient  to  constitute  a  public 
offense,  under  the  statute;  second,  tbat  it 
does  not  substantially  conform  to  tbe  re- 
quirements of  section  4,  c  108,  Gen.  St.  1S7S, 
as  the  same  are  qualified  by  section  10  of 
said  chapter.  The  demurrer  was  overruled., 
and  upon  a  plea  of  not  guUty,  and  a  trial,  be 
was  convicted  as  above  stated.  On  tbe  1-th 
day  of  March,  1895,  he  was  sentenced  to  be 
confined  In  the  state  prison  at  Stillwater,  at 
hard  labor,  for  a  period  of  5  years  and  1 
month.  A  motion  in  arrest  of  Judgment  was 
denied  by  the  trial  court  and  the  case  cajne 
here  upon  a  writ  of  error. 

The  provision  of  the  statute  under  which 
this  indictment  was  found  Is  as  follows:    "A 
person    who,  knowing  the  same  to  be  foiled 
or  altered,   and    with  Intent  to  defraud,    ut- 
ters, otFers,  or  disposes  of,  or  puts  off,  as  true, 
or  has  In  his  possession,  with  taitent  so  to  utter. 
otter,  dlq>ose  of,  or  put  off,    *    *    *    a  foiled 
will,   deed,  certificate,   indorsement   record. 
Instrument,   or    writing,    or   other   thing,    tbe 
false  making,  forging,  or  altering  of  which  is 
punishable  as  forgery,— Is  guilty  of  forgeiy 
in  tbe  same  degree  as  If  be  had  forged  tbe 
same."     Gon.  St  1894,  {  6702.     SecUon  7241. 
same  statute,  requires  that  the  ind<»vemeut 
shall  be  direct  and  certain,  as  it  regards— 
First  the  party  charged;   second,  the  offense 
charged;   third,   the    particular  circumstan- 
ces of  the  offense  charged,  when  they  are- 
necessary  to  constitute  a  complete  offense. 
The  vice  alleged  against  this  indlctntent  is 
that  It  does  not  allege  that  the  defendant 
uttered  and  disposed  of,  as  true,  the  Instru- 
ment described  In  the  indictment     We  are- 
of  the  opinion  that  the  objection  Is  well  tak- 
en.    The  words  "as  true,"  In  the  statute,  are- 
significant     They  constitute  one  of  the  three 
essential  elements  of  the  crime  as  defined 
by  tbe  statute,  which  are  (1)  a  knowledge 
that  the  instrument  Is  forged  or  altered;  (2> 
an  Intent  to  defraud;   0)  the  offering  or  dis- 
posing of  It  as  true.     It  is  claimed  by  tlie 
state  that  the  allegations  of  the  Indictment 
that  the  defendant  uttered  the  check,  know- 
ing it  to  be  forged,  with  intent  to  defraud. 
Includes  the  charge  tiiat   he  uttered    It  as 
true,  because,  if  he  disposed  of  it  with  in- 
tent to  defraud,  he  must  have  disposed  of  It 
as  true.     It  Is  useless  to  speculate  as  to  tbe 
matter,  for  the  statute  makes,  not  only  the 
intent  to  defraud,  but  an  uttering  of  tbe  in- 
strument as  true,  one  of  the  elements  of  the 
crime;  and   the  allegations   of  the   Indict- 
ment must  be  direct  and  certain,   not  ar- 
gumentative, as  to  this  Ingredient  of  the 
crime.      The    Indictment    therefore    should 
have   directly   charged    that  the   defendant 
uttered  and  disposed  of  the  written  instru- 
ment as  true,  as  required  by  the  statute.    No- 
equivalent  words  are  charged  in  the  indict- 
ment    In  the  case  of  Benson  v.  State,  & 
Minn.  19  (611.  6),  the  defendant  was  Indicted 
for  uttering  or  passing  counterfeit  bank  bills. 
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bnt  the  Indictment  failed  to  charge  that  the 
defendant  uttered  or  passed  these  bills  as 
true  or  genuine,  and  the  Indictment  was  held 
Insiifflcient.  In  the  case  of  People  y.  Stew- 
art, 4  Mich.  655,  the  defendant  was  Indicted 
for  haying  in  his  possession  10  counterfeit 
bank  bills,  with  intent  to  utter  and  pass  the 
same,  knowing  that  the  biUs  were  false, 
forged,  and  counterfeit  The  statute  under 
-which  the  indictment  was  found  made  such 
possession  criminal  only  when  they  were  so 
possessed  with  Intent  to  utter  or  pass  the 
same,  or  render  the  same  current  as  true. 
The  omission  of  the  words  "as  true"  from 
the  Indictment  was  held  fatal.  Hence  we 
are  of  the  opinion  that  the  indictment  In  this 
case  does  not  charge  the  defendant  with 
having  committed  a  public  offense.  The  con- 
viction is  therefore  set  aside,  the  Judgment 
reversed,  the  case  remanded,  and  the  trial 
court  directed  to  enter  judgment  that  the  de- 
fendant be  discharged,  but  without  prejudice 
to  the  right  of  the  district  court  in  its  discre- 
tion to  resubmit  the  defendant's  case  to  an- 
other grand  Jury;  and  In  case  it  so  decides  to 
hold  the  defendant,  to  admit  him  to  bail,  or  in 
default  thereof  to  commit  him  to  Jail  to  await 
the  action  of  another  grand  Jury. 


W00DBRID6S  y.  SBLLWOOD  et  at 
(Supreme  Court  of  Minnesota.     June  16, 1896.) 
ACTIOW  OH  Contract— DsmjigB  o»  Illboautt— 

AFPBAL— RbVIKW — PRBSDHPTIOirB. 

1.  VThere  the  illegality  of  a  contract  Is  re- 
lied upon  as  a  defense,  bnt  does  not  appear  by 
the  plaintiff's  complaint,  it  mast  be  pleaded  by 
the  defendant's  answer,  showine  sncfa  a  state 
of  facts  that  no  recorery  can  be  nad  thereon. 

2.  Issues  of  law  or  fact  not  passed  upon 
by  the  trial  court  will  not  be  decided  by  this 
court  upon  appeal. 

3.  A  party  relying  upon  a  prohibitory  stat- 
nte  should  prove  affirmatively  and  distinctly  the 
facts  which  render  the  prohibition  applicable, 
and  not  leave  them  to  mere  inference. 

4.  There  being  no  settled  case  or  bill  of  ex- 
oeptions,  it  will  be  presumed  that  interest  was 
allowed  upon  sufficient  evidence. 

(SyUabns  by  the  Court.) 

Appeal  from  municipal  court  of  Duluth;  W. 
D.  Ensign,  Judge.  *■ 

Action  by  Dwlght  H.  Woodbrldge  against 
Joseph  SeUwood  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Affirm- 
ed. 

McGUBert  &  McCaffery,  for  appellants.  Fry- 
berger  &  Jobanson  and  A.  O.  Finney,  for  re- 
spondent. 

BUCK,  J.  The  plaintiff  sued  to  recover  for 
services  alleged  to  have  been  rendered  for 
the  defendants  at  their  request  He  alleges 
that  the  services  were  reasonably  worth  $150, 
and  that  in  the  performance  thereof  he  necea- 
sarily  expended  the  sum  of  $96.  Upon  these 
two  amounts  the  defendants  have  paid  the 
sum  of  $50l   It  appears  that  on  the  21st  day 


of  January,  1804,  some  8  or  10  persons.  In- 
cluding these  defendants,  met  at  the  Spalding; 
Hotel,  in  the  city  of  Duluth,  and  requested 
and  employed  this  plaintiff  to  go  to  the  city 
of  Washington  as  the  bearer  of  certain  figures 
and  statistics  concerning  the  iron  interests  hv 
and  about  the  city  of  Duluth,  and  also  to 
cafry  a  petition,  signed  by  citizens  of  said- 
place  and  St  Louis  county,  respecting  the 
tariff  on  iron  ore,  all  of  which  was  to  be  by 
plaintiff  presented  to  the  Ilinnesota  delegation 
In  congress.  Plaintiff  performed  these  serv- 
ices solely  upon  the  request  of  said  persons, 
and  in  accordance  with  the  terms  of  his  em- 
ployment The  defendants  refused  to  pay 
their  share  of  such  ez:];>enses  and  value  of  the 
services  so  rendered,  and  the  plaintiff  brought 
this  action  In  the  municipal  court  of  Duluth, 
and  recovered  a  Judgment  therefor  in  the  sum 
of  $190.88,  including  costs  and  interest  from^ 
January  29,  1894.  This  appeal  is  from  such 
Judgment  and  there  is  no  settled  case  or  bill 
of  exceptions.  The  allegations  in  the  com- 
plaint are  to  the  effect  that  plaintiff  performed 
the  services  and  made  the  expenditures  at  the 
request  of  defendants,  and  performed  the 
senrlcea  as  requested;  that  defendants  prom- 
ised to  pay  plaintiff  therefor,  but  had  not  done 
so,  except  the  sum  of  $50.  The  answer  is  a 
general  denial.  It  is  a  fair  inference  from  the- 
flnding  of  facts  by  the  trial  court  that  the 
services  so  rendered  by  the  plaintiff  were  per- 
formed on  secular  days  of  the  week,  although 
the  court  finds  that  the  request  to  perforn» 
such  services  was  made  on  the  21st  day 
of  January,  1894.  Although  this  court  wU> 
take  Judicial  notice  that  January  21.  1894. 
was  Sunday,  yet  it  does  not  take  Judicial  no- 
tice that  the  validity  or  invalidity  of  a  Sun- 
day contract  was  an  issue  involved  and 
Utlxated  on  the  trial  of  the  action.  Such 
question  Is  only  necessarily  considered  wheik 
raised  and  determined  by  the  trial  court 
and  so  appears  from  the  record.  The  In- 
validity of  the  contract  does  not  appear 
from  the  allegations  of  the  complaint  or  an- 
swer, and  the  presumption  is  that  the  evi- 
dence sustained  the  findings  of  fact  of  the 
trial  court  upon  the  issues  raised  by  the  plead- 
ings. Assuming  it  to  be  true  that  the  re- 
quest for  the  performance  of  the  services  waS' 
made  on  Sunday,  yet  the  services  were  to  be, 
and  in  fact  were,  rendered  on  secular  days,, 
and  payment  made  in  i>art  therefor  on  such 
days,  and  the  defendants  nowhere  In  the  court 
below  assailed  the  contract  as  an  invalid  one. 
Nor  did  the  trial  court  decide  as  to  the  valid- 
ity of  the  Sunday  negotiation  of  employment 
of  plaintiff,  and  it  does  not  appear  that  either 
party  asked  it  so  to  decide.  That  question, 
for  the  first  time,  is  raised  in  this  court  not 
upon  the  allegations  in  the  pleadings,  nor  up- 
on the  evidence,  but  upon  the  bare  finding 
of  the  trial  court  that  the  request  or  contract 
was  made  January  21,  1394,  which  was  Sun- 
day. Where  the  illegality  of  the  contract  iS' 
relied  upon  as  a  defense,  but  does  not  ai^ 
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pear  by  the  plaintiff's  complaint,  It  must  be 
pleaded  by  the  defendants'  answer,  showing 
such  a  state  of  facts  that  no  recovery  can  be 
bad  thereon.  Maxwell,  Code  PI.  445;  Abb. 
Tr.  Bt.  789:  Goss  t.  Austin,  11  Allen,  525. 
In  the  latter  case  It  was  held  that  illegality 
of  a  contract  which  Is  the  subject  of  an  ac- 
tion cannot  be  relied  upon  in  defense  unless 
It  appears  by  the  declaration,  or  Is  specially 
pleaded  in  the  answer.  It  Is  familiar  law 
that  the  statutory  prohibition  against  Sim- 
day  contracts  is  grounded  upon  principles  of 
public  policy,  and  If  the  defendants  were 
more  conscientiously  Impressed  with  their 
duty  to  resist,  upon  such  grounds,  the  en- 
forcement of  this  contract,  tlian  their  moral 
obligation  to  pay  an  honest  indebtedness,  they 
should  haye  alleged  in  their  answer  the  facts 
constituting  such  lUTalidity,  and  required  a 
decision  of  the  court  upon  it.  From  all  that 
appears  In  the  record,  we  may  properly  as- 
smne  that  the  decision  was  based  upon  the 
Talldity  of  the  contract,  the  allegations  in  the 
pleadings  and  eridence,  and  so  conceded  by 
the  defendants.  This  being  so,  the  question 
cannot  for  the  first  time  be  raised  here.  In 
White  T.  Assurance  Co.,  52  Minn.  352,  54  N. 
W.  195,  this  court  held  that  "it  is  a  general 
rule  that  this  court  will  not  decide  a  cause 
upon  an  issue  of  fact  or  law  not  presented  to 
and  passed  upon  by  the  trial  court,  and  that 
where  it  Is  unquestionable  that  the  party 
tried  his  cause  upon  one  theory,  either  of  law 
or  the  facts,  in  the  court  below,  he  will  not 
be  permitted  to  shift  his  grounds  so  as  to 
present  an  entirely  different  theory  here."  It 
seems  to  us  imquestlonable  that  the  defend- 
ant tried  his  case  upon  the  issue  of  whether 
the  contract  was  in  fact  made,  and  whether 
the  serrlces  were  performed  thereunder,  and 
that  the  decision  of  the  trial  court  was  based 
thereon.  Upon  the  pleadings,  we  do  not  see 
how  any  other  Issue  could  have  been  tried. 
Certainly,  If  the  defendant  Intended  to  defeat 
the  recovery  by  plaintiff  he  should  not  have 
left  all  the  facts  rendering  the  statutory  pro- 
hibition applicable  to  mere  inference.  They 
should  have  been  proven  affirmatively  and 
distinctly. 

Upon  the  question  of  interest  allowed  by 
the  trial  court,  amounting  to  about  $15,  which 
accrued  before  the  commencement  of  the  ac- 
tion, we  do  not  find  any  evidence;  and  it  is 
to  be  presumed  that  there  was  sufficient  evi- 
dence to  support  the  finding  of  the  trial  court 
in  this  respect,  as  every  intendment  is  to  be 
taken  In  favor  of  the  regularity  of  the  Judg- 
ment appealed  from,  in  the  absence  of  appar- 
ent error.  In  order  to  avoid  misapprehensicMi, 
we  do  not  wish  to  be  understood  as  impliedly 
conceding  that  since  the  adoption  of  the 
Penal  Code.  In  1SS6,  a  contract  made  on  Sun- 
day is  for  that  reason  Invalid.  These  views 
of  the  case  render  it  unnecessary  to  decide 
any  other  question  discussed  by  the  respective 
counsel,  and  lead  to  an  affirmance  of  the  Judg- 
ment.  So  ordered. 


AMERICAN  SAVINGS  &  LOAN  ASS'N  t 

FARMESRS'  &  MEBCELANTS* 

STATE  BANK  et  aL 

(Supreme  Court  of  Minnesota.    Jane  16,  1S96.; 

Insolvent  Baneiso  Cokpokations  —  Actios  bi 
Creditors— Nkcessitt  ovJddomknt  at  Law. 

1.  Under  Gen.  St  1894,  H  ^00-5903.  i 
creditor  of  a  corporation  having  banking  pov- 
ers  may,  without  having  obtained  a  jodKomt 
at  law  against  it,  maintain  an  action,  in  behili 
of  himself  and  all  other  creditors  who  mi.T 
choose  to  become  parties  thereto,  against  tiie 
corporation,  to  obtam  the  relief  provided  by  aaid 
sections. 

2.  Section  6901  of  the  same  statute  merrlv 
extends  the  remedy  to  such  creditors  as  mi; 
choose  to  proceed  to  jadgment  against  the  cor- 
poration before  resorting  to  the  equitable  pro- 
ceeding provided  by  statute. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Henry  G.  Belden,  Judge. 

Action  by  the  American  Savings  &  Loao 
Association  against  the  Farmers'  A  Mer- 
chants'  State  Bank  and  otheni  From  an  or- 
der ovemiling  his  demurrer  to  the  com- 
plaint, defendant  George  B.  WUUamsoD  ap 
peals.    Affirmed. 

Davis  &  Pierce,  for  appellant  Fred  W. 
Reed,  for  respondeat 

BUCK,  J.  There  is  but  one  material  ques- 
tion raised  by  the  demurrer  In  this  case,  vii.: 
Was  it  necessary  to  allege,  in  tbe  complaint, 
that  the  plaintiff  had  recovered  a  judgment 
against  the  defendant  bank.  Issued  execntioii 
thereon,  and  had  the  same  returned  nnaatis- 
fled  before  commencing  this  action?  Tht 
facts  alleged  in  the  complaint  are  substan- 
tially as  follows:  "The  Farmers'  &  Mer- 
chants' State  Bank,  organized  under  chapter 
83,  Gen.  St.  1878,  had  for  several  years  prior 
to  June  20,  1893,  carried  on  a  general  bank- 
ing business.  On  said  date,  having  becomr 
utterly  insolvent.  It  closed  its  doors,  ceasr<! 
to  do  business,  and  made  a  general  assl^ 
ment  to  the  Northern  Trust  Company  for  the 
benefit  of  creditors,  under  chapter  14S  of  the 
Laws  of  1881  and  acts  amendatory  thereto. 
At  this  time  it  was  Indebted  to  various  par- 
ties, and  had  been  for  more  than  a  year  pricr 
thereto,  in  a  sum  exceeding  $200,000.  and  its 
entire  assets  did  not  exceed  $40,000.  In  IV 
cember,  1893,  respondent,  holding  a  claim  of 
$20,000,  commenced  this  action,  under  chs|^ 
ter  76,  on  behalf  of  Itself  and  all  other  cTt-l- 
itors  who  should  come  in  to  enforce  the  stat- 
utory liability  of  stockholders.  All  of  t*» 
stockholders  were  named  as  parties  def<^- 
ant,  though  a  large  number  of  them  are  nv'> 
residents,  over  whom  no  Jurisdiction  eonji 
be  obtained  in  this  action.  The  entire  cir*- 
tal  stock  at  the  time  of  the  assignment  *sA 
for  more  than  one  y«ar  prior  thereto,  ttsj 
$75,000.  It  appears,  specifically,  that  the  ea- 
tire  assets  of  the  bank  are  not  8afll<Hent  re 
pay  more  than  10  per  cent  on  the  amocrt 
of  chUms  duly  proved  and  Bled  wltli  the  ss- 
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■Ignce.  It  alBo  appears  that,  If  the  entire 
amount  for  which  all  the  stockholders  ate 
liable  was  recoyered,  It  would  not  be  suffi- 
cient, added  to  the  assets,  to  pay  the  Indebt- 
edness of  the  bank.  It  Is  specifically  alleged 
in  the  eomplaint  'that  the  said  defendant. 
Farmers'  &  Merchants'  State  Bank,  Is  whol- 
ly and  hopelessly  InsolTent,  and  has  no  prop- 
erty of  any  kind  whatsoever  that  may  be  lev- 
ied on  or  attached,  or  that  can  be  reached  by 
an  order,  writ,  or  process  of  this  court,  or 
otherwise,  and  from  which  plaintiff's  said 
debt  can  be  satisfied,  In  whole  or  in  part, 
and  the  said  defendant  bank  has  no  property 
or  assets  whatsoever,'  except  such  as  are  in 
the  hands  at  the  assignee.  A  single  defend- 
ant [appellant]  demurred  to  the  amended 
complaint.  The  court  overruled  the  demur- 
rer, and  from  that  order  this  appeal  is 
taken." 

The  complaint  prays  that  the  assignee  in 
the  Insolvency  proceedings,  or  some  compe- 
tent or  suitable  person,  be  appointed  receiv- 
er, for  the  purpose  of  collecting  and  enfor- 
cing the  statutory  liability  against  the  stock- 
holders, and  for  certain  other  relief  not  nec- 
essary to  specify.  The  action  is  brought 
Bupplementaiy  to  such  Insolvency  proceed- 
ings, and,  if  the  assignee  in  such  proceedings 
Is  appointed  receiver  herein,  he  can  proceed 
in  aid  thereof,  and  not  in  hostility  thereto. 
The  demurrer  admits  all  of  the  material  al- 
legations of  the  complaint,  one  of  which  Is 
that  the  Farmers'  &  Merchants'  State  Bank 
is  a  corporation,  having  banking  powers,  and 
that  It  is  Insolvent,  and  made  an  assigrnment 
for  the  benefit  of  its  creditors,  and  refuses  to 
pay  its  notes  and  debts  on  demand,  and  that 
it  has  no  property  subject  to  levy  or  attach- 
ment. We  have  no  hesitancy  In  holding  that 
these  proceedings  may  be  Instituted  under 
Qen.  St.  1894,  U  5900,  b901,  and  such  proceed- 
ings continued  under  sections  5902,  5903,  and 
that,  too,  without  any  previous  recovery  of  a 
Judgment,  issue  of  execution,  and  return  of 
no  property  found.  Section  6900  Is  explit.v, 
that  "whenevisr  any  cori>oration  having 
banking  powers  or  the  power  to  make  loans 
or  pledges  or  d<q;>osits,  or  authorized  by  law 
to  make  insurances  becomes  insolvent  or  un- 
able to  pay  its  debts,  or  neglects  or  refuses 
to  pay  its  notes  or  evidence  of  debt  on  de- 
mand •  •  •  the  district  court  may  by  in- 
junction restrain  such  corporation  and  Its  of- 
ficer from  exercising  any  of  its  corporate  , 
rights,  privileges  and  franchises  and  from  col- 
lecting or  receiving  any  debts  or  demands 
and  from  paying  out,  or  in  any  way  trans- 
ferring or  delivering  to  any  person  any  of  the 
moneys,  property  or  effects  of  such  corpora- 
tion until  such  court  shall  otherwise  order." 
Section  5901  authorizes  the  injunction  to  be 
issued  upon  the  complaint  of  the  attorney 
general,  or  on  the  complaint  of  any  creditor 
or  stockholder  of  such  corporation,  with  the 
right  to  prosecute  the  same.  Section  6902 
provides  that  the  court,  in  any  stage  of  the 
proceeding,  may  appoint  one  or  more  recelv- 
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en  to  take  charge  of  the  property  and  effect* 
of  such  corporation,  and  to  collect,  sue  for, 
and  recover  the  debts  and  demands  that  are 
due,  and  the  property  that  belongs  to  such 
corporation,  who  shall  In  ail  respects  be  sub- 
ject to  the  control  of  the  court  Section  5903 
provides  that,  if  such  application  is  made  by 
a  creditor  of  any  corporation  whose  directors 
or  stockholders  are  made  liable  by  law  for 
the  payment  of  such  debts  In  any  event  or 
contingency,  such  directors  or  stockholders, 
or  any  of  them,  may  be  made  parties  to  the 
action,  either  at  the  time  of  filing  the  com- 
plaint, or  at  any  subsequent  stage  of  the  pro- 
ceedings, whenever  it  l>ecomes  necessary  to 
enforce  such  liability.  These  sections  au- 
thorize proceedings  of  the  character  brought 
by  the  plaintiff,  independent  of  any  other 
provisions  of  the  statute.  Insolvency,  in- 
ability, refusal,  or  nej^ect  to  pay  its  notes  or 
debts,  by  a  corporation  having  banliing  pow- 
ers, gives  the  attorney  general,  a  creditor,  or 
stockholder  the  right  to  proceed  in  the  man- 
ner provided  by  these  sections,  and  to  the 
extent  therein  provided,  without  any  refer- 
ence to  any  other  provisions  of  the  statute. 

This  being  a  proceeding  against  a  corpora- 
tion having  banking  powers,— in  fact,  against 
an  Incorporated  and  organized  bank  itself,— 
the  case  of  Klee  v.  B.  H.  Steele  Co.  (Minn.) 
62  N.  W.  399,  does  not  aid  the  contention  of 
the  appellant  that  there  should  first  be  a 
judgment  at  law,  and  execution  returned 
nulla  bona.  That  was  a  case  where  the 
corporation  was  organized  undee  the  general 
laws  of  the  state  for  the  purpose  of  dealing 
in  real,  personal,  and  mixed  property,  bui 
it  had  never  been  engaged  in  anything  but 
merchandising,  and  it  is  there  held  that,  as 
to  such  corporation,  sections  5897  and  690i> 
must  be  construed  together,  in  an  action  to 
sequestrate  the  property  and  have  a  receiver 
appointed,  and  that  a  creditor  of  such  corpo- 
ration must  first  exhaust  his  legal  remedy, 
as  required  by  section  5897,  Gen.  St.  1894. 
But  it  is  also  there  said  that  banking  and  in- 
surance companies  are  excepted  from  this  re- 
quirement, and  possibly  cases  where  it 
>'.  '>uld  be  useless  to  exhaust  such  remedies 
The  statute  of  the  state  of  Wisconsin  upon 
this  subject  Is  substantially  the  same  as 
ours,  and  in  the  case  of  Cleveland  v.  Bank. 
17  Wis.  545,  the  law  In  the  syllabus  is  stat- 
ed as  follows:  "Under  section  25,  c.  148, 
Rev.  St  (2  Tay.  St  1734),  a  creditor  of  a 
bank  existing  under  the  laws  of  this  state 
may,  without  having  obtained  a  Judgment 
at  law  against  it,  maintain  an  action,  in  be- 
half of  himself  and  all  other  creditors  who 
may  choose  to  become  parties  thereto. 
against  the  bank,  jointly  with  its  stockhold- 
ers, to  obtain  the  relief  provided  for  by  sec- 
tions 21,  23,  24,  SO,  31,  and  32  of  said  chap- 
ter. Section  26  of  the  same  chapter  merely 
extends  the  remedy  to  such  creditors  as  may 
choose  to  proceed  to  judgment  against  the 
corporation  before  resorting  to  the  equitable 
proceedings  provided   by  statute."     Sectiou 
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26  in  the  Wisconsin  statute  Is  similar  to  sec- 
tion 16,  c.  76,  Oen.  St  1878,  and  section  6904. 
Oen.  St.  1894,  of  our  state.  It  seems  to  na 
that  this  is  a  reasonable  constmctlon  of  the 
law.  While  an  Independent  action  may  be 
commenced  against  a  banUng  corporation 
under  Gen.  St  1884,  H  5900-5903,  yet  section 
5901  is  not  in  conflict  with  these  sections, 
but  is  "an  extension  of  the  remedy  to  such 
creditors  as  may  choose  to  proceed  to  judg- 
ment against  the  corporation  liefore  resorting 
to  the  equitable  proceeding  provided  by  stat> 
ute."  We  perceive  no  inconsistency  in  these 
sections,  and  they  may  be  applied  to  a  dif- 
ferent  class  of  creditors,  and  still  the  work- 
ings of  all  be  barmonions.  Perhaps  other 
sections  of  chapter  76,  Oen.  St  1878,  may  be 
Invoked  to  aid  these  creditors  in  enforcing 
the  statutory  liability  of  the  stockholders 
of  tbe  defendant  bank,  but,  upon  the  facta 
appearing  in  the  record,  we  think  the  action 
may  be  commenced  and  maintained,  under 
the  sections,  wblch  we  hare  referred  to  as 
authorizing  It,  irrespective  of  the  statement 
of  counsel  ttiat  It  is  brought  under  sections 
17-23,  c.  76,  Gen.  St.  1878.  No  proceed- 
ing hostile  to  the  asislgnee  in  insolvency  Is 
sought  but  that  such  assignee  be  also  ap- 
pointed receiver.  In  extension  of  the  remedy 
already  possessed  by  it  against  the  stock- 
holders. In  behalf  of  snch  plaintlft  creditors 
ns  may  be  equitably  entitled  to  relief.  A 
stockholder's  liability  is  not  a  corporate 
asset,  and  it  may  be  reached,  through  a  prop- 
er proceeding,  by  a  receiver  of  the  corpora- 
tion bringing  in  the  stockholders  of  the  cor- 
poration, which  could  not  be  done  in  mere 
insolvency  proceedings. 

The  legislature  lias  seen  fit  to  authorize 
the  commencement  of  an  action  against  any 
Insolvent  corporation  having  l>anking  pow- 
ers, and  the  appointment  of  a  receiver,  to 
take  charge  of  the  property  and  effects  of 
such  corporation,  and  sue  for  and  collect  the 
same,  and  the  wisdom  of  such  an  act  is  quite 
apparent  Referring,  again,  to  Oen.  St  1S94, 
$  5903,  we  find  that,  where  application  for  an 
injunction  and  receiver  Is  made  by  a  creditor 
of  any  coriwration  whose  directors  or  stor'...- 
holders  are  liable  by  law  for  tbe  payment  of 
such  debts,  they  may  be  made  parties  to  the 
action  when  the  complaint  Is  filed,  or  at  any 
subsequent  stage  of  the  proceedings,  and 
their  liability  enforced.  It  seems  to  us  that 
this  provision  is  quite  decisive  of  the  ques- 
tion Involved.  It  contemplates  no  prior  Judg- 
ment or  return  of  an  unsatisfied  execution, 
but,  either  at  the  beginning,  or  at  any  stage 
of  tbe  proceedings,  stockholders  may  be 
made  parties.  It  certainly  does  not  contem- 
plate that,  when  a  banking  corporation  shuts 
Its  doors,  refuses  to  pay  Its  depositors  or 
creditors,  and  becomes  hopelessly  insolvent, 
that  they  shall  be  compelled  to  wait  for 
months  or  years,  throngh  a  long,  and  per- 
haps expensive,  litigation,  for  Judgment,  and 
execution  returned  nulla  bona,  before  legal 
proceedings  can  be  instituted  to  enforce  a 


Btockbolder'a  liability.  Perhaps  a  mme 
strict  adherence  to  the  law  and  its  imposed 
liabilities  against  corporations  and  their 
stockhcdders,  directors,  and  officers  may  opeiate 
as  a  warning  to  those  having  them  In  charge 
that  Immediate  pecuniary  liability  will  usoallr 
follow  inattention,  negligence,  or  criminal  disre- 
gard of  theta"  corporate  duty  towards  those  who. 
through  confidence,  have  become  their  credit- 
ors. The  order  overruUng  the  demtirrer  is  af- 
firmed. 


SIEMENS  V.  SIEMENS. 

(Supreme  Court  of  Minnesota.     June  10.  1896.) 

CoNTBAcrs — ExPKEsaiox  of  Considbbatios — 

Statl-tb  op  Fraddb. 

1.  The  reasonable  clearness  with  which  thr 
consideration  for  an  agreement,  promise,  or  on- 
dcrtalcing  in  writing  most  appear,  when  the 
consideration  is  not  expressly  stated,  in  onl<T 
to  satisfy  the  statute  of  franda  (Gen.  St  1894. 
{  4209),  cannot  be  made  to  depend  on  what  ma; 
be  conjectured  from  what  has  been  written. 

2.  Beld,  that  the  consideration  for  the  par- 
ported  agreement  on  which  this  action  was 
iMised,  such  consideration  not  being  expresslr 
stated,  does  not  appear  with  reasonable  clear- 
ness.    Start,  G.  J.,  and  Buck,  J.,  dissesting. 

(Syllabus  by  the  <3oart) 

Appeal  from  district  court,  Brown  county: 
B.  F.  Webber,  Judge. 

Action  by  Margarethe  Siemens  against  Al- 
bert Siemens.  There  was  a  verdict  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

Somerrille  &  Olsen,  for  appellant.  John 
Lind  and  0.  A.  Hagberg,  for  respondent 

C!OLLINS.  J.  The  parties  to  this  action 
are  husband  and  wife,  having  l>een  married 
July  20,  1894.  About  July  Gth  he  wrote,  in 
German,  signed,  and  delivered  to  her  a  pui^ 
ported  agreement  which  she  has  lost;  bat 
as  testified  to  on  the  trial,  it  read  as  follows: 
"I,  Uie  undersigned,  herewith  promise  to  pay 
to  the  Widow  Margarethe  Gruenenfelder,  on 
the  wedding  day,  when  she  shall  become  my 
wife,  the  sum  of  $1,000."  The  parties  sep- 
arated soon  after  the  marriage,  and,  alleging 
in  her  complaint  that  the  writing  was  exe- 
cuted and  delivered  in  consideration  of  her 
promise  to  marry  defendant  tbe  plaintiff 
brought  this  action  to  recover  the  amount 
claimed  to  be  due.  She  had  a  verdict  and 
defendant  appeals  from  an  order  denying  his 
motion  for  a  new  trial. 

The  only  question  we  find  it  necessary  to 
discuss  lies  at  the  threshhold  of  the  right  of 
actl6n,  and  is  whether  the  consideration  for 
the  agreement,  promise,  or  nndertaking  was 
sufficiently  expressed  In  the  agreement  The 
statutory  provision  is  Imperative  in  this 
state,  and  no  action  can  be  maintained  on 
the  writing  before  us  tmless  It  has  been  com- 
piled with.  Gen.  St  1894,  |  4209.  It  is  not 
required  tliat  what  tbe  consideration  was 
sliall  be  expressly  stated,  but  npon  what 
consideration    the   promise   or    undertaking 
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"was    Kiven   must   appear   with    reasonable 
clearness.     There  was  no  express  statement 
of   tbe  consl^eratloa,  and,  U  it  appears  at 
all.  It  must  be  gathered  from  the  clause,  "On 
tlie  wedding  day,  when  she  shall  become  my 
wife."     And   counsel  for  plaintiff  concede 
tUat  it  can  only  be  found  in  this  clause  by 
ooELStrulng  it  as  if  written,  "On  the  wedding 
day,   'if  she  shall  become  my  wife."     The 
position  is  that,  with  this  construction,  the 
eonslderation  would  appear  with  reasonable 
clearness,  and  would  evidently  be  plaintiff's 
promise  to  mariy,  and  her  marriage  to  de- 
fendant    We  are  not  prepared  to  say  that 
tills  would  not  be  correct  U  the  clause  had 
been  written  as  counsel  ask  to  iiave  it  con- 
strued.   But  it  was  not,  for  the  word  "when" 
was  used,  Instead  of  the  word  "if."    Upon 
its  face  this  clause  simply  fixes  the  time 
when  the  payment  shall  t>e  made.     To  be 
sure,  the  time  would  have  been  fixed  with 
sufficient  certainty,  had  the  words  "on  the 
wedding  day"  been  used,  and  nothing  fur- 
ther, or  had  the  only  expression  been  "when 
sbe  becomes  my  wife."     But  It  does  not  fol- 
low, because  both  phrases  were  written,  that 
we  should  depart  from  the  language  used,  by 
substituting   one   word   for   another,    thus 
forcing  a  construction  as  to  wliat  was  in- 
tended  by    the   promisor.     The   reasonable 
clearness  with  which  the  consideration  for 
tile  agreement  must  appear,  when  not  ex- 
pressly stated,  cannot  be  made  to  depend  up- 
on wliat  may  be  conjectured  from  that  which 
has  been  written.     The  order  must  be  re- 
versed, and  a  new  trial  granted.     Order  re- 
versed. 

START,  C.  J.  I  dissent  The  agreement 
in  question  is  evidently  a  homemade  one, 
reduced  to  writing  without  the  assistance  or 
advice  of  counsel.  It  is  therefore  to  be  in- 
terpreted from  the  standpoint  of  the  plain, 
'  unlettered  parties  to  it,  not  from  that  of  a 
technical  lawyer.  So  construing  the  con- 
tract it  appears  with  reasonable  clearness 
rtiat  the  consideration  for  the  defendant's 
promise  to  pay  the  plaintiff  $1,000  was  the 
marriage  of  the  parties.  It  must  not  be  as- 
sumed that  the  contract  is  tautological  in  its 
terms,  if  effect  can  he  given  to  all  of  the  words 
used,  by  any  fair  construction.  It  is  not  a 
forced  or  unreasonable  construction  to  hold 
that  the  words  of  the  contract  "on  the  wed- 
ding day"  refer  to  the  time  of  payment  and 
the  further  words  "when  she  shall  become  my 
wife"  to  the  condition  or  consideration  of  the 
promise  to  pay  the  thousand  dollars. 

This  is   manifestly   the  intention    of   the 
IMirties  as  disclosed   by   the   words    which 
they  used.     Where  such  is  the  clear  inten- 
tion of  the  party  using  it,  the  word  "when" 
is  construed  as  the  equivalent  of  "IT'  in  a 
■>     will  or  contract.     It  appears  from  the  rec- 
'    ord  that  the  parties  are  Germans,  and  that 
tbeir  conversation  relating  to  their  marriage 
■i     was  carried  on  in  the  German  language;   that 
;•     the  contract  was  in  that  language,  and  seems 


to  have  been  translated  into  BJnglish  by  a 
German.  Such  being  tlie  case.  It  is  probable 
that  the  fact  if  it  be  one,  tliat  in  the  Ger- 
man language  the  word  corresponding  to  the 
English  word  "when"  Is  frequently  used  in 
the  sense  of  "if  explains  the  use  of  the 
word  "when"  instead  of  "if  in  tills  contract 
But  this  aside,  I  am  of  the  opinion  that  it  ap- 
pears on  the  face  of  the  contract  that  the 
parties  used  the  word  "when"  as  a  word  of 
condition,  and  in  the  sense  of  "if."  If  any 
other  construction  is  adoptib,  no  effect  can 
be  given  to  the  words  "when  she  shall  be- 
come my  wife." 

BTTCK.  J.     I  concur  in  the  foregoing  views 
of  the  CHIEF  JUSTICE. 


SEIBERT  et  aL  v.  QUESNEL  et  al. 

(Supreme  Court  of  Minnesota.     June  10,  1890.) 

SuBBTTSBip — What   Cosstitutbs — Dibchargs  of 

Bdkett. 

1.  WhetlJer  a  contract  executed  by  a  mar- 
ried woman  in  connection  with  her  husband  is 
one  of  suretyship,  is  to  be  determined  by  a  con- 
sideration of  wbetber  or  not  it  was  made  by 
her  upon  a  consideration  running  to  her,  or  for 
the  benefit  of  her  estate. 

2.  When  it  appears  from  a  contract  entered 
into  by  a  husband  and  wife  that  she  is  simply 
a  surety  for  the  payment  of  his  indlTldual  debt, 
and  he  dies,  leaving  an  estate  amply  sufficient 
to  pay  and  discharge  all  claims  against  it,  if 
duly  presented  and  allowed,  it  is  incumbent 
upon  the  creditor  to  present  his  claim  against 
such  estate.  If  he  fails  so  to  do  within  tho 
period  fixed  for  the  presentation  and  allowance 
of  such  claims,  the  surety  is  released  from  fur- 
ther personal  liability  on  the  contract 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  coun- 
ty; J.  J.  Egan,  Judge. 

Action  by  Philip  Seibert  and  others 
against  Eleanor  Qnesnel  and  others.  From 
a  judgment  for  plaintiffs,  defendants  ap- 
peal.   Modified  and  affirmed. 

J.  I>.  Macdonald,  for  appellants.  Butts  & 
Jaques,  for  respondents. 

COLLINS,  J.  There  are  really  but  two 
questions  for  determination  in  this  cause. 
First,  on  the  face  of  the  note  and  mortgage, 
which  are  to  be  considered  as  one  Instru- 
ment, what  were  the  relations  existing  be- 
tween Mrs.  Langevin  (now  the  defendant 
Mrs.  Quesnel)  and  the  mortgagee  and  her 
assigns?  Was  Mrs.  Langevin  a  surety  for 
the  payment  of  Mr.  Langevin's  debt,  evi- 
denced by  a  note  signed  only  by  him,  or  was 
she  simply  and  strictly  a  Joint  principal  or 
obligor?  If  she  occupied  the  position  of  a 
surety,  any  defense  open  to  her,  as  such 
surety,  at  the  time  of  the  assignment  of  the 
mortgage  to  plaintiffs,  or  which  lias  since 
arisen,  is  available  in  this  action,  brought 
to  foreclose  the  mortgage,  and  to  recover 
from  her  personally  any  deficit  upon  a  sale 
of  the  mortgaged  premises.  The  second 
question  depends  upon   tbe  answer   to   the 
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first,  aod  is:  If  Mrs.  lAngeyln  was  a  sure- 
ty, In  wbat  manner  have  her  rights  and  lia- 
bilities been  affected  by  the  death  of  her 
husband,  the  principal  debtor,  and  plaintiffs' 
faUnre  to  file  the  note  in  the  probate  court, 
as  a  claim  against  the  estate,  within  the 
time  fixed  for  the  presentation  and  allow- 
ance of  dal'ns,  which  expired  January  21, 
1892,  some  months  after  the  note  and  mort- 
gage were  transferred  to  plaintiff,  and  more 
than  two  years  f  rior  to  the  commencement 
of  this  action? 

The  note  was  given  by  Mr.  lAngerin. 
alone,  for  his  pre-existing  Individual  debt; 
and  the  failure  to  file  It  for  allowance  has 
barred  ail  right  to  recover  the  amount  as  a 
claim  against  Langevtn's  estate,  or  to  re- 
cover as  against  any  of  the  heirs.  Hill  v. 
NichoU,  47  Minn.  382,  60  N.  W.  367.  This 
failure  amounts  to  a  voltutary  release  of 
the  claim  against  the  estate  of  Mr.  Lange- 
vln,  which  was  more  than  sufficient  to  meet 
and  pay  all  claims  against  It;  and.  If  his 
wife  was  a  surety,  a  voluntary  release  of 
the  estate  of  the  principal  debtor  must  liave 
had  the  effect  of  releasing  her  from  per- 
sonal liability.  The  rights  of  a  surety,  the 
fact  of  suretyship  being  known  to  the  cred- 
itor, are  well  establlsbed  by  repeated  adju- 
dications, and  need  not  be  stated  here.  This 
leads  to  an  inquiry  as  to  the  relationship 
which  actually  existed  between  Mrs.  Lauge- 
vln  and  tlie  mortgagee,  of  which  the  plain- 
tiffs had  notice  in  the  note  and  mortgage. 
Mrs.  Langevin  Joined  In  all  of  the  covenants 
coatalned  In  the  mortgage,  binding  herself, 
her  heirs,  executors,  and  administrators,  in- 
cluding a  covenant  or  condition  to  pay  the 
sum  of  money  represented  by  his  note,  thus 
becoming  obligated  to  iwy  the  mortgage 
debt.  But  primarily  It  was  the  debt  of  Mr. 
Langevin.  This  clearly  apjjeared  from  the 
note  and  mortgage,  and  was  actually  Imown 
to  the  mortgagee.  Mrs.  Langevin  took  no 
part  in  the  negotiations  which  led  up  to  the 
execution  of  the  papers,  and  bad  nothing  to 
■do  with  the  transaction,  except  to  sign  the 
mortgage  and  acknowledge  its  execution 
when  presented  to  her.  The  mortgagee's 
agent,  who  transacted  the  business,  testified 
that  it  was  agreed  between  Mr.  Langevin 
and  himself  that  the  wife  should  Join  In  the 
obligation  of  the  covenants  and  the  promise 
to  pay,  as  recited  In  the  mortgage,  but  It 
was  not  claimed  that  she  had  any  knowl- 
edge of  this  agreement.  She  did  not  con- 
tract for  or  receive,  either  In  person  or  es- 
tate, any  part  of  the  consideration  for  the 
note,  nor  was  her  separate  property  bound 
in  any  way  for  the  pre-existing  debt  which 
formed  the  consideration.  It  is  well  settled 
that  a  wife  Is  entitled  to  the  ordinary 
rights  and  privileges  of  a  stirety,  where  she 
mortgages  her  separate  estate  for  the  debt 
of  her  husband.  Wolf  v.  Banning,  3  Minn. 
202  (Gil.  133);  Agnew  v.  Merritt,  10  Minn. 
308  (Ofi.  242),  and  cases  cited.  If  Mrs.  Lan- 
gevin liad  mortgaged  her  separate  estate  as 


security  for  her  husband's  note,  slie  would 
liave  occupied  the  position  of  a  surety.  And. 
on  principle,  It  can  make  no  difference  that. 
Instead  of  pledging  her  separate  estate  to 
pay  the  debt,  she  became  personally  obli- 
gated to  pay  that  debt  out  of  her  O'vrn  f  undj 
or  estate.  Although  Mrs.  Langevin  was  a 
Joint  principal  or  obligor,  she  was  also  and 
In  fact  a  surety,  and  Is  entitled  to  all  of  ibe 
rights  of  a  surety,  where  the  principal  debt- 
or has  been  discliarged  by  the  creditor's  acL 
If  so,  it  follows  that  when  the  estate  of  tlie 
principal  debtor  was  released  by  the  omis- 
sion of  the  creditor  to  file  a  claim  for  al- 
lowance. It  appearing  that  the  estate  was 
abundantly  able  to  discharge  the  debt  in  the 
due  course  of  administration,  the  surety  for 
that  debt  was  released  from  any  further 
personal  liability.  There  Is  nothing  In  de- 
fendants' claim  that  because  of  this  omis- 
sion the  mortgage  security  was  also  dis- 
charged, nor  In  the  contention  that  the  trial 
court  erred  when  It  directed  a  separate  Judg- 
ment for  plaintiffs'  costs  and  disbnrsement^i. 
as  to  each,  against  such  of  the  defendants  as 
were  duly  notified  that  no  personal  claim 
was  made  against  them, -and  then  answered 
and  took  part  In  the  trlaL  It  is  evident  tliat 
they  unreasonably  defended,  and  must  pay 
for  the  privilege.    Gen.  St  1894,  {  58G7. 

There  are  no  other  questions  preaoited 
which  need  discussion,  and  the  result  Is  that 
In  so  far  as  the  Judgment  appealed  from  re- 
lates to  the  personal  liability  at  defendant 
Eleanor  Quesnei  for  the  amount  of  tbe  debt 
It  must  be  modified  In  accordance  with  the 
▼lews  herein  expressed.  As  to  the  remain- 
der of  the  Judgment,  it  stands  afiOrmed. 


BLOMQUIST   V.   GREAT   NORTHERS 

RY.  CO.' 

(Supreme  Court  of  Minnesota.    Jane  8.  1896.) 

FSLLOW  SSKVATtTS— HJ.Z4KDS  OF   RaILKOAD    Bl'SI- 

irsss— Sbotiokmb!(. 
Plaintiff,  with  others,  was  employed  as 
a  sectionman  in  repairing  defendant's  main 
track,  by  taking  up  rails,  putting  in  new  tie<s 
and  then  replacing  the  rails.  The  work  had  to 
be  done  witn  great  and  extraordinair  haste,  id 
order  to  avoid  danger  to  trains  that  were,  or 
might  be,  approaching.  While  engaged  in  per- 
forming this  work  with  this  degree  of  hastp. 
and  while  he  and  another  sectionman  were  car- 
rying a  heavy  Iron  rail,  plaintiff  was  injured  b; 
his  fellow  servant's  negligently  releasing  h'.> 
hold  on  the  rail  and  iettmg  it  fail.  BeltL,  that 
plaintiff's  employment  inTolred  an  element  of 
hazard  or  dancer  which  contribnted  to  the  in- 
jury, and  whidi  was  pecaiiar  to  the  "railroad 
business,"  and  that  therefore.  Gen.  St  1894.  } 
2701,  making  railwa^r  companies  liable  to  their 
servants  for  the  negligence  of  their  fellow  serr- 
ants,  applied. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Seagrave  Smith,  Judge. 

Action  by  Wllbelm  Blomqnlst  a^pdnat  the 
Great  Northern  Railway  (Company.  I>Yom  an 
order  sustaining  a  demurrer  to  the  complaint 
plaintiff  appeals.    Reversed. 
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O.  MoflsnesB  and  A.  A.  AndeTBon,  for  ap- 
pellant.   W.  E.  Dodge,  for  respondent 

MITCHEIjL,  J.  Ttala  action  was  brought 
to  recoTer  damage*  for  personal  injuries  suf- 
fered by  the  plalntUT,  while  in  the  employ- 
ment of  the  defendant,  through  the  alleged 
negligence  of  a  fellow  servant.  The  question 
presented  by  the  demurrer  to  the  complaint 
was  whether  the  facts  alleged  brought  the 
case  within  the  operation  of  Oen.  Laws  1887, 
c.  13  (Qen.  St  1894,  f  2701),  making  railway 
companies  liable  to  their  serrants  for  dam- 
ages caused  by  the  negligence  of  a  fellow 
serrant  The  allegations  of  the  complaint 
were  that  plaintiff  was  employed  by  the  de- 
fendant as  one  of  a  crew  of  section  hands, 
^ho  were  engaged  In  repairing  defendant's 
track;  that  while  he  with  the  rest  of  the 
crew  were  engaged  in  the  performance  of 
their  duties.  It  became  necessary  for  them  to 
take  iq>  from  the  main  track  a  heavy  iron 
rail,  in  order  to  remove  the  old  ties  and  re- 
place them  with  new  ones,  and  for  that  pur- 
I>ose  it  became  necessary  to  lift  and  cany  the 
rail,  in  taking  It  from  the  track  and  after- 
Tvards  replacing  it  and  in  so  doing  it  was 
necessary  to  use  great  and  extraordinary 
haste,  BO  as  to  accomplish  the  wotk  of  repla- 
cing the  rail  before  the  approach  of  a  coming 
train;  that  while  the  rail  was  being  thus 
moved  and  carried  by  the  plaintiff  and  an- 
other section  man.  who  were  ordered  by  the 
section  fbreman  to  make  haste,  so  that  the 
track  might  be  put  In  order  so  as  to  avert 
danger  to  a  then  approaching  train,  plalntlflTs 
fellow  servant,  who  was  engaged  with  him 
in  carrying  the  rail,  negligently  and  suddenly 
released  his  hold  of  the  rail,  and  dropped  the 
same,  by  reason  whereof  plaintiff  suffered 
the  injuries  complained  of.  The  language  of 
the  act  is  broad  enough  to  Include  any  injury 
sustained  by  any  railroad  employ^,  In  any 
caiMclty,  through  the  negligence  of  any  other 
employ^  of  the  railroad  in  the  same  or  any 
other  capacity.  In  order  to  sustain  the  law, 
we  have,  by  Judldal  comstractlon,  limited  its 
operation  to  those  employes  of  railroads  who 
are  exposed  to  the  peculiar  dangers  attending 
the  operation  of  railroads,  or  what  are,  for 
brevity,  called  "railroad  dangers."  But,  as 
the  general  language  of  the  act  has  been  thus 
limited  for  the  sole  purpose  of  sustaining  its 
validity,  we  think  It  ought  not  to  be  limited 
further  than  is  necessary  for  that  purpose. 
We  have  held  that  the  test  is  not  whether  the 
conditions  are  In  some  respects  parallel  to 
those  to  be  found  in  some  other  kinds  of  busi- 
ness, or  whether  the  appliances  are,  in  some 
respects,  similar  to  those  used  in  some  other 
kinds  of  business,  but  that  If  there  Is  any 
substantial  element  of  hazard  or  condition  of 
danger  which  contributed  to  the  Injury,  and 
which  la  peculiar  to  the  railroad  business,  the 
statute  applies.  Nichols  v.  Railway  Ca  (Minn.) 
62  N.  W.  386;  Leler  v.  Transfer  Ck>.  (Minn.) 
65  N.  W.  269.  "Border  cases"  will  occasion- 
ally arise  where  it  will  be  difficult  to  determine 


whether  they  fall  within  the  statute  or  not 
and  this  may  lie  one  of  them.  But  we  think 
that  under  the  allegations  of  the  complaint 
it  can  be  faliiy  said  that  plalBtUTs  employ- 
ment involved  an  element  of  hazard  or  condi- 
tion of  danger  ptitniliar  to  the  railroad  busi- 
ness, and  Intimately  connected  with  and 
growing  out  of  the  operation  of  the  road,  to 
wit  that  he  was  engaged  In  repaying  the 
track  upon  which  trains  were  operated,  and 
that  in  view  of  that  fact  the  work  bad  to  be 
done  with  great  and  unusual  haste,  in  order 
to  avoid  danger  to  trains  that  were  or  might 
be  approaching.  We  therefore  think  that  the 
complaint  stated  a  cause  of  action,  and  that 
the  demurrer  ought  to  have  been  overruled. 
Defendant's  counsel  have  not  f&vored  us  with 
any  brief,  and  for  that  reason  the  order  ap- 
pealed from  might  have  been  reversed  under 
the  rules;  but,  under  the  circumstances,  we 
think  that  plaintiff  is  entitled  to  the  benefit  of 
a  decision  on  the  merits.    Order  reversed. 


BEAN  V.  HERON. 

(Supreme  Court  of  Minnesota.     June  8,  1896.) 

Receiver— Appointment  in  Supplbmextabi  Pko- 

cEKniNoft— Whek   Fropek. 

1.  Where  a  judgment  creditor's  demand  is 
secured  by  mortgage,  a  receiver  of  the  judg- 
ment debtor's  property  may  be  appointed  in 
Bupplementary  proceedings,  although  the  credit- 
or has  not  exhausted  his  mortgage  security. 

2.  Whether  a  receiver  should  be  appointed 
is  a  matter  resting  in  the  sound  judicial  discre- 
tion of  the  court.  . 

3.  It  would  be  oppressive,  and  an  abuse  of 
discretion,  to  appoint  one  where  it  appeared 
that  the  mortgage  security  was  ample  to  pay 
the  Creditor  in  full. 

4.  Held  that  under  the  facts  of  this  case, 
there  was  no  abuse  of  discretion  in  appointing 
a  receiver. 

Oanly,  J.,  dissenting. 
(Syllabus  by  th(  Court) 

Appeal  from  district  court  Ramsey  county; 
3.  J.  Egan,  Judge. 

Action  by  Mary  D.  Bean  against  Oeorge  S. 
Heron,  in  which  there  was  a  Judgment  for 
plaintiff.  From  an  order  appointing  a  receiv- 
er of  defendant's  property  in  supplementary 
proceedings,  defendant  appeals.     Affirmed. 

J.  M.  Hawthorne,  for  appellant  Stringer 
&  Seymour,  for  respondent 

MITCHELL,  J.  This  action  was  commen- 
ced and  prosecuted  to  final  judgment  upon  a 
note  which  was  secured  by  a  mortgage  on  real 
estate  which  has  not  been  foreclosed.  Exe* 
cutlon  was  issued  to  the  sheriff  of  the  county 
where  the  defendant  resided,  and  duly  re- 
turned wholly  unsatisfied.  The  defendant 
was  then  brought  up  on  supplementary  pro- 
ceedings and  examined  concerning  his  prop- 
erty, and  upon  the  clos"!  of  such  examination 
the  Judge  made  an  order  appointing  a  re- 
ceiver of  the  defendant's  property  not  exempt 
from  execution,  and  restraining  any  transfer 
or  other  disposition  thereof  until  ths  farther 
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order  of  th*  court  From  this  order  defend- 
ant appealed. 

The  principal  point  urged  is  that,  where  the 
Judgment  creditor's  claim  is  secured  by  mort- 
gage, it  is  error  in  any  case  to  appoint  a  re- 
ceiver, In  supplementary  proceedings,  of  the 
Judgment  debtor's  property,  until  the  creditor 
lias  exhausted  his  collateral  security.  Sup- 
plementary proceedings  are  a  substitute  for, 
and  perform  the  office  of,  a  creditor's  bill, 
with  a  somewhat  enlarged  scope  and  purpose.' 
Flint  V.  Webb,  25  Minn.  263;  Towne  v.  Camp- 
beU,  35  Minn.  231,  28  N.  W.  254.  The  statute 
provides  that,  in  such  proceedings,  the  judge 
may,  in  accordance  with  and  subject  to  the 
rules  of  courts  of  equity,  appoint  a  receiver 
of  the  property  of  the  Judgment  debtor.  Qen. 
St.  1894,  {  5402.  One  of  the  rules  of  courts 
of  equity  was  that  their  jurisdiction  attached 
only  when  the  creditor's  legal  remedies  liad 
been  exhausted  and  proved  inadequate.  Henc<s 
it  was  usually  necessary  for  the  creditor  to 
allege  in  his  bill  that  he  had  obtained  judg- 
ment and  Issued  execution,  and  that  there 
had  been  a  return  thereto  of  "Nulla  bona." 
The  argument  of  defendant's  counsel  is  that, 
on  the  same  principle,  a  creditor  cannot  have 
a  receiver  appointed  in  supplementary  pro- 
ceedings until  be  has  exhausted  the  mortgage 
security  which  he  holds  for  the  payment  of 
the  debt.  Wo  uo  not  so  understand  the  au- 
thorities. The  remedies  on  the  note  or  other 
obligation  and  on  the  collateral  mortgage  are 
concurrent.  The  creditor  may  resort  to  ei- 
ther or  both,  but  he  shall  not  take  double  sat- 
isfaction of  the  debt.  Unless  prohibited  by 
statute,  a  mortgagee  may  resort  to  all  the  rem- 
edies for  the  collection  of  his  debt  which 
the  law  affords,  precisely  as  if  he  held  no 
mortgage.  It  seems  to  have  been  well  set- 
tled in  the  equity  practice  that  a  creditor 
might  maintain  a  bill  to  reach  and  apply  in 
the  payment  of  his  debt  property  of  the  debt- 
or which  could  not  be  reached  by  execution, 
although  the  debt  was  secured  by  mortgage. 
This  remedy  being  in  the  nature  of  an  equi- 
table execution,  the  view  of  the  courts  seems 
to  be  that  there  is  no  reason  why  it  may  not 
be  pursued.  Just  as  the  mortgagee  might,  by 
legal  execution,  levy  on  any  property  other 
than  the  mortgaged  estate  without  first  ex- 
hausting the  latter.  Jones,  Mortg.  §  1217; 
Ping.  Mortg.  {  1563;  Tucker  v.  McDonald, 
105  Mass.  423. 

It  does  not  follow  that  the  mortgagee  cred- 
itor is  entitled  in  every  case,  as  a  matter  of 
right,  to  have  a  receiver  appointed.  That  is 
a  matter  resting  in  the  sound  discretion  of 
the  court  Flint  v.  Webb,  supra.  Equitable 
principles,  which  are  always  very  flexible, 
should  be  taken  into  account  in  determining 
whether  a  receiver  should  be  appointed.  A 
receivership,  the  costs  of  which  liave  to  be 
paid,  if  any  property  is  reached,  out  of  the 
debtor's  estate,  is  a  very  drastic  remedy,  and 
is  subject  to  great  abuses.  At  the  present 
day  it  unfortunately  is  often  more  beneficial 
to  the  receiver  and  his  attorneys  than  to  the 


creditor.  It  should  therefore  be  resorted  to 
with  great  caution,  and  sparingly.  Wbere  It 
clearly  appears  that  a  creditor  holds  mort- 
gage security  ample  to  satisfy  his  whole  debt. 
his  application  for  a  receiver  of  his  debtor's 
other  property  ought,  ordinarily,  to  be  deiued. 
In  such  a  case  It  woula  be  an  abuse  of  Judi- 
cial discretion  to  appoint  one,  unless,  possi- 
bly, there  were  some  exceptional  circum- 
stances. 

In  the  present  case  we  are  unable  to  say 
that  the  court  abused  its  dlscredon.      The 
principal  of  the  debt  had  been  due  over  «i 
months,  and  the  interest  was  overdue  and  un- 
paid for  about  15  months.     The  defendant 
was  largely  indebted,  and  either  unable  or  nn- 
willing  to  pay  his  debts  in  the  ordinary  course 
of    bushiess    as    they    matured.     PlalntifTi 
claim  amounted  to  nearly  $3,800.    At  tbe  time 
this  debt  was  contracted,  defendant  owned 
quite  a  large  amount  of  property  In  St.  Paul, 
which,  in  September,  1892,  after  tbe  debt  was 
contracted,  he  estimated  worth  about  $125,- 
000,  and  stated  that  it  was  incumbered  to  tbe 
extent  of  $15,000  or  $20,000,  and  that  be  owed 
an  additional  $15,000  of  unsecured  Indebted- 
ness.    Ail  of  this  property,  except  an  "eq- 
uity" that  does  not  appear  to  be  of  any  sub- 
stantial value,  he  had  conveyed  away  or  dis- 
posed of,  mostly  to  personal  friends,  under 
circumstances  strongly  tending  to  show  tiiat 
it  was  done  for  the  purpose  of  putting  tbe 
property    beyond    the    reach    of    creditors. 
Hence,  when  plalntlfT  obtained  her  Judgment 
and  issued  execution,  there  was  nothing  In 
sight,  except  the  mortgage  security,  out  of 
which  any  part  of  the  debt  could  be  realized. 
The  mortgaged  premises  are  unimproved  and 
unproductive.     The  only  evidence  as  to  their 
value  is  the  affidavit  of  the  defendant  him- 
self that  he  considers  them  reasonably  worth 
$4,000,  and  tbe  affidavits  of  two  real-estate 
dealers,  one  of  whom  says  that  be  considers 
them  worth  $4,000,  and  the  other  that  he  con- 
siders them  worth  $4,000  to  $4,500.     It  Is  no- 
ticeable,  however,  that  none  of  tbem   sa; 
what  they  think  the  premises  would  seU  for. 
The  fact  that  this  security  is  of  doubtful  ade- 
quacy to  satisfy  plaintiff's  claim  is  Indicated, 
better  than  by  anything  else,  by  the  attitude 
of  the  parties  themselves;   the  plaintiff  be- 
ing evidently  unwilling  to  take  the  property 
for  her  claim,  and  the  defendant,  on  the  other 
hand,  being  apparently  desirous  of  compelling 
her  to  do  so.     If,  on  foreclosure  sales,  real 
estate  was  sold  to  third  parties  for  cash,  it 
would  be  an  easy  and  short  matter  to  ascer- 
tain   what   the   property   would    bring,    and 
what  the  deficiency  would  be.     But  it  is  a 
matter  of  common  Imowledge  that  such  sales 
are  a  mere  form;    that  the  property  Is  gen- 
erally bid  In  by  tbe  mortgagee,  who  has  to 
wait  for  a  year  before  he  gets  either  money 
or  property.     By  that  time  plaintiff's  claim 
would  amount  to  nearly  $4,300,  even  if  she 
should  foreclose  immediately.     It  Is  also  a 
matter  of  common  knowledge  that  the  value 
of  unimproved  real  estate— that  Is,  what  it 
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will  bring— Is  to  a  considerable  extent  a  mat- 
ter of  opinion;  also,  that  the  amount  which 
mortgagees  will  bid  it  In  for  often  depends 
Teiy  much  apon  thej  chance  of  erer  getting 
any  more  on  their  debt  If  they  think  there 
Is  no  such  chance,  they  will  usually  bid  up, 
Id  order  to  be  sure,  in  case  of  a  redemption, 
of  realizing  all  that  there  Is  in  the  property. 
On  the  other  hand,  if  they  are  assured  that 
they  can  collect  the  deficiency  from  their 
debtor,  they  will  bid  in  the  property  only  for 
what  they  feel  reasonably  sure  they  can  real- 
ize out  of  it 

Now,  If  plaintiS  l8  compelled  to  first  ex- 
haust her  mortgage  before  having  a  receiver 
appointed,  the  act  of  the  defendant  In  put- 
ting all  his  other  property  out  of  his  hands 
has  placed  her  in  Just  this  position:  If  she 
should  Md  in  the  property  for  less  than  It 
proved  to  be  worth  at  the  end  of  a  year,  and 
it  should  be  redeemed,  the  loss  would  fall  on 
ber,  unless  she  was  able  to  collect  the  defi- 
ciency out  of  the  defendant  On  the  other 
hand,  if  she  should  bid  it  in  for  the  full 
amount  of  her  debt  say  fl.OOO,  and  the  prop- 
erty should  prove  to  be  worth  less  at  the 
end  of  the  year,  the  loss  would  still  fall  on 
her.  In  short,  If,  as  the  evidence  tends  to 
show,  defendant  has  disposed  of  his  other 
property  for  the  purpose  of  placing  It  or  Its 
proceeds  beyond  the  reach  of  his  creditors, 
this  wrongful  conduct  on  his  part  has  placed 
plaintlfT,  If  she  is  compelled  to  first  exhaust 
her  security,  where  she  has  to  take  all  the 
risks  of  loss,  while  defendant  retains  all  the 
chances  of  gain.  .  This,  to  our  minds,  is  the 
strongest  reason  why  we  think  it  would  be 
inequitable  to  deny  the  plaintiff  the  aid  of  a 
receiver  In  supplemental  proceedings  until 
she  first  forecloses  ner  mortgage.  Upon  the 
whole  case,  we  do  not  think  the  court  abused 
Its  discretion  in  appointing  a  receiver.  Order 
affirmed. 

CANTY,  J.  I  cannot  concnr  in  the  forego- 
ing opinion.  There  Is,  in  my  opinion,  a  suffi- 
cient showing  that  the  security  is  adequate; 
so  that  it  is  an  abuse  of  discretion  to  appoint 
a  receiver. 


MINNEAPOLIS  THBESHINO-MACH.  CO. 

V.  HUTCHINS. 

(Supreme  Court  of  Minnesota.     Jane  8,  1806.) 

Sals — AccenAXCE  bt  Vendbb— Epfbct. 

A  vendee's  acceptance  of  property  in  tol- 
fillment  of  an  exectitory  contract  of  sale  is  a 
waiver  of  the  objection  that  it  was  not  deliver- 
ed at  the  time  agreed,  unless  bis  acceptance  is 
qualified  by  a  reservation  of  the  right  to  claim 
damages  for  the  delay. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Clay  connty;  U 
L.  Baxter,  Judge. 

Action  by  the  Minneapolis  Tbreshing-Ma- 
cblne  Company  against  Herman  O.  Hntchins. 
A  verdict  was  directed  for  plaintUI,  and  from 


an  order  denying  a  new  trial   defendant  ap- 
peals.   Affirmed. 

W.  B.  Douglas,  for  appellant  Burnbam  & 
TiUotson,  for  respondent. 

MITCHELL,  J.  On  August  8,  1891,  the  de- 
fendant ordered  from  plaintiff  a  threshing- 
machine  "outfit,"  to  be  shipped  for  him  to 
Fargo,  on  or  about  August  15th,  agreeing  to 
receive  the  machine  on  arrival,  and  settle  for 
the  purchase  price,  before  delivery  of  the 
property,  in  cash  and  notes  secured  by  mort- 
gage on  the  machine,  the  plaintiff  to  have  tbc 
right  to  reject  or  cancel  the  order  at  any 
time  before  it  delivered  the  goods.  The 
plaintiff  accepted  the  order,  and  so  notified 
the  defendant.  If  the  machine  had  been  ship- 
ped on  or  about  August  l&th,  it  would  have 
arrived  at  Far^o  on  or  about  August  17th.  As 
a  matter  of  fact  It  did  not  arrive  at  Fargo 
until  about  September  12th.  When  it  ar- 
rived, defendant  accepted  the  machine,  and 
settled  for  it  by  giving  his  notes,  secured  by 
mortgage,  according  to  the  terms  of  the  con- 
tract When  plaintiff  brought  this  action  to 
recover  possession  of  the  property  on  the 
chattel  mortgage,  defendant  sought  to  prove 
damages,  equal  to  the  amount  due  on  the 
mortgage,  alleged  to  have  been  caused  by 
'plaintitr's  failure  to  deliver  the  machine  at 
the  time  agreed  on. 

It  Is  wholly  unnecessary  to  consider  the  va- 
rious questions  discussed  by  counsel,  as 
there  Is  another  principle  of  law  that  is  en- 
tirely decisive  of  the  case.  A  vendee's  ac- 
ceptance of  the  property  In  fulfillment  of  an 
ezecDtory  contract  of  sale  is  a  waiver  of  the 
objection  that  It  was  not  delivered  at  the 
time  agreed,  unless  his  acceptance  was  qual- 
ified by  a  reservation  of  the  right  to  claim 
damages  caused  by  the  delay,  of  which  no 
evidence  was  offered  by  the  defendant  in  this 
case.  Bock  v.  Healy,  8  Daly,  156;  Baldwin  v. 
Famsworth,  10  Me.  414;  Baker  v.  Henderson. 
24  Wis.  500.  Therefore,  Irrespective  of  any 
other  questions,  the  court  was  right  In  direct- 
ing a  verdict  In  favor  of  the  plaintiff.  Order 
affirmed. 


BTRAM  V.  AIKIN  et  aL 
(Supreme  C!oart  of  Minnesota.     June  8,  1806.) 

LlBBL— WOAT  ACTIONABLS. 

1.  Written  pubiicationB  calculated  to  ex- 
pose a  person  to  pablic  contempt  and  ridicule, 
and  thereby  impair  him  in  the  good  opinion  and 
respect  of  others,  are  libelous,  although  they 
involve  no  imputation  of  crime. 

2.  The  publication  constitnting  the  alleged 
libel  considered,  and  held  iibeloas,  within  mis 
rule. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Redwood  coun- 
ty;  B.  F.  Webber,  Judge. 

Action  by  James  L.  Byram  against  James 
Alkin  and  others  for  libel.  From  an  order 
sustaining  a  demurrer  to  the  complaint  plain- 
tiff appeals.    Reversed. 
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S.  L.  Pierce  and  John  LInd,  for  appellant. 
SomervlUe  &  Olson  and  John  H.  Bowers,  for 
respondents. 

MITCHELL,  J.  Written  publications  cal- 
culated to  expose  one  to  public  contempt  or 
ridicule,  and  thus  Induce  an  III  opinion  of 
bim,  and  impair  him  in  the  good  opinion  and 
respect  of  others,  are  libelous,  although  they 
Involve  no  imputation  of  crime,  and  are  ac- 
tionable without  any  allegation  of  special 
damages.  Holston  ▼.  Boyle,  46  Minn.  432,  49 
N.  W.  203;  Dressel  v.  Shlpman,  57  Minn.  23, 
58  N.  W.  684;  Wilkes  v.  Shields  (Minn.)  64 
N.  W.  921.  This  doctrine  Is  as  old  as  the  law 
of  libel  Itself.  Cropp  v.  Tllney,  3  Salk.  226. 
In  this  respect,  libel  dlfters  from  slander, 
where  the  law,  In  resjpect  to  our  natural  pas- 
sions, gives  no  action  for  mere  defamatory 
words,  which  It  considers  as  transitory  abuse, 
and  not  having  substance  and  body  enough 
to  constitute  an  injury  by  affecting  the  repu- 
tation. Applying  this  principle,  and  constru- 
ing the  language  employed  in  the  ciense  In 
which  people  would  ordinarily  understand  it, 
we  think  that  the  article  was  clearly  libelous. 
The  purpose  of  holding  up  the  plaintiff  as  an 
object  of  ridicule— one  of  the  most  potent 
shafts  of  the  Ubeler^before  the  public  is  ap- 
parent in  every  line.  The  article,  by  plain. 
Insinuation,  If  not  in  direct  words,  charges  the 
plaintiff  with  disreputable  conduct  well  cal- 
culated to  Impair  the  good  opinion  and  respect 
of  others  towards  blm.  It  is  written  in  that 
bantering  and  flippant  style  so  well  calculated 
to  expose  a  man  to  public  contempt  and 
ridicule.  In  several  places  It  applies  the  pre- 
fix "Hon."  to  plaintiff's  name,  evidently  used 
Ironically,  with  the  apparent  purpose  of  sug- 
gesting the  Idea  that  the  writer  meant  "dis- 
honorable." It  clearly  charges  the  plaintiff, 
by  Insinuation,  with  the  dishonorable  act,  for 
selfish  purposes  of  his  own,  of  professing  a 
friendship  which  he  did  not  entertain,  for 
"the  possible  delegate,"  and,  having  thus  got- 
ten him  "In  charge,"  so  generously  treating 
blm  with  intoxicating  liquors  as  to  get  him 
Into  a  besotted  condition,  and  then  turning 
him  over  to  bis  coadjutor  at  the  courthouse, 
"without  warranting  his  future  conduct," 
where  occurred  that  disgusting  scene  so  art- 
fully touched  up  by  that  innuendo,  rather 
than  direct  statement,  which  characterizes 
the  whole  article.  It  Is  perfectly  plain  that 
the  writer,  from  start  to  finish,  intended  to 
charge  the  plaintiff  with  conduct  that  was 
calculated,  not  only  to  expose  him  to  ridicule, 
but  also  to  beget  contempt  for,  and  an  evil 
opinion  of,  him,  in  the  minds  of  all  right- 
thinking  people.  The  dalm  that  the  article 
was  an  honest  and  legitimate  criticism  by  a 
newspaper  of  the  conduct  and  motives  of  a 
candidate  for  office  is  palpably  sham.  The 
publication  related  to  the  plaintiff's  private 
character  and  conduct,  and.  being  discom- 
mendatory.  It  was  uncalled  for,  and  presum- 
ably malicious  and  false.  Townsh.  Sland.  & 
L.  i  130.    Order  reversed. 


KUBTZ  et  aL  T.  ST.  PAUL  &  D.  BY.  OO. 
et  aL 

(Supreme  Ooart  ot  Minnesota.     Jnne  8,  1896i.) 

JoDOiiEST— Effect— Pkobatb  Coom— Powsk  to 

CJoKRSCT  Files  and  Rsooaos— Msw 

Tbial — Laobbs. 

1.  The  effect  of  the  decision  of  this  court 
on  a  former  appeal  reversing  the  judgment  of 
the  trial  court  (bS  N.  W.  1)  was  not  to  grant  a 
new  trial,  but  tc  remand  the  cause,  leeving  tbe 
trial  court  at  liberty  to  proceed  in  any  way  not 
inconsistent  with  the  opmioupf  this  court:  and, 
upon  the  findings  whioi  remained  nudisturbed, 
tbe  defendants  were  entitled  to  judgment. 

2.  Rule  applied  that  a  jadgment  inter  alios 
is  not  evidence  against  a  third  party  of  any  of 
the  facts  upon  which  it  was  based. 

3.  Over  23  years  after  the  coDfirmation  ot 
a  guardian  sale,  ^jid  after  the  execution  of  ttw 
guardian's  deed,  the  probate  court  assumed  to 
amend  all  the  files  and  records,  from  the  p<!tj- 
tion  for  license  to  sell  to  the  guardian's  dec^.  w 
as  to  exclude  from  the  description  a  part  of  tbe 
land  described  in  the  petition  for  license,  liceo>^ 
to  sell,  report  of  sale,  order  of  confirmation.  sliI 
guardian's  deed.  Beld,  that  the  action  of  thi 
probate  court  was  without  Jnrisdictioii,  ami 
void. 

4.  Held,  also,  that  the  plaintiffs  were  goiltj 
of  such  gross  laches  that  it  was  error  to  gr&Dt 
them  a  new  trial. 

(Syllabus  by  the  Court) 

Appeal  from  district  couft,  St.  Louis  coun- 
ty;  Page  Morris,  Judge. 

Action  by  Emma  A.  Ktirtz  and  others 
against  tbe  St  Paul  &  Duluth  Railway  Com- 
pany and  others,  in  which  there  was  a  Judg- 
ment for  defendants:  On  motion  of  plain- 
tiffs, the  court  set  the  Judgment  aside,  and 
granted  a  new  trial,  and  defendants  appeal 
Reversed. 

O.  W.  Bunn.  aud  Hadley  &  Armstrong,  for 
appellants.  H.  L.  Lord  and  J.  W.  Bull,  tot 
respondents  Kurtz  and  Leldner.  CaBb,  Wil- 
liams &  Chester,  for  respondents  Weat  Du- 
luth Land  Co.  and  Hiram  Hayes. 

MITCHELL,  J.  This  is  the  third  time 
this  case  has  been  before  this  court  48  Mina. 
339,  51  N.  W.  221;  63  N.  W.  1.  After  the 
cause  was  remanded  on  the  last  appeal,  and 
on  August  20,  1885,  the  defendant  railroad 
companies  moved  for  Judgment  in  tbeir  fa- 
vor on  the  findings  of  fact  the  mandate  of 
this  court,  and  on  the  files  and  records  in 
the  action.  This  motion  was  granted  on 
September  14th,  but  with  a  stay  of  proceed- 
ings for  20  days  with  leave  to  plaintiff  to 
move  for  a  new  triaL  On  October  5th,  tbe 
stay  having  expired.  Judgment  was  entered 
in  favor  of  the  defendant  railway  compa- 
nies that  plaintiffs  take  nothing  by  their 
snlt  In  the  meantime,  however,  and  on 
June  27,  1895,  upon  the  application  of  plain- 
tlffs,  and  upon  notice  or  citation  to  Hayes 
and  his  grantee,  the  West  Duluth  Land  Com- 
pany, the  probate  court  of  St  Louis  county 
had  made  an  order  or  decree  purporting  to 
amend  nunc  pro  tunc  all  the  records  and 
files  in  the  proliate  proceedings  which  cnl- 
mlnated  In  the  guardian's  sale  to  Hayes  ti 
May,  1872  (referred  to  on  the  ttoner  a^ 
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peals),  BO  that  the  Und  in  controyen]'  (tbe 
right  of  way)  should  be  in  terms  excluded 
therefrom,  and  that  the  description  should 
be  amended  by  adding  the  words  "excepting 
and  excluding  therefrom  (the  60  acres)  one 
hundred  feet  each  side  of  the  center  line  of 
tbe  Lake  Superior  Railroad  Company's  rail- 
road track,  as  laid  over  and  across  said 
land."  This  amendment  was  made  to  ai>- 
ply  to  all  the  proceedings,  from  the  petition 
for  license  to  sell  to  the  guardian's  deed,  in- 
cIuslTe.  On  October  12,  1893,  on  motion  of 
plaintiffs,  of  which  notice  was  given  Sep- 
tember 30th,  the  court  set  aside  the  Judg- 
ment in  favor  of  plaintiffs  In  this  action,  and 
granted  a  new  triaL  From  this  Order  the 
defendant  railroad  companies  appealed. 
The  grounds  upon  which  plaintiffs  moved  to 
vacate  the  Judgment,  and  for  a  new  trial, 
are  not  veiy  clearly  stated,  but  they  are  sub- 
stantially two:  First,  that  the  legal  effect 
of  the  decision  of  this  court  was  to  grant  a 
new  trial;  and,  second,  newly-discovered 
evidence  and  accident  and  surprise.  Upon 
that  appeal  we  held  that  the  finding  of  fact 
that  tbe  land  in  controversy  (the  right  of 
way)  was  not  Included  in  the  guardian's  sale 
to  Hayes  was  unsupported  by  any  competent 
evidence,  and  for  that  reason  we  set  aside 
that  finding,  and  reversed  the  Judgment  in 
plaintiffs'  favor,  because,  with  that  finding 
gone,  there  was  nothing  to  support  the  Judg- 
ment. The  other  findings,  which  were  not 
disturbed,  entitled  the  defendant  railway 
companies  to  Judgment  in  their  favor.  We 
gave  no  directions  as  to  how  the  court  below 
should  proceed,  for  the  reason  that  we  did 
not  wish,  under  the  circumstances,  to  cut  off 
the  plaintiffs  or  the  defendant  the  Duluth 
Land  Company  from  the  chance  of  moving 
for  a  new  trial  if  any  su£9cient  cause  for 
granting  one  existed.  The  district  court  was 
therefore  left  free  to  proceed  In  any  manner 
it  saw  fit,  not  Inconsistent  with  the  opinion 
of  this  court  As  the  flndinga  left  undis- 
turbed were  sufficient  upon  which  to  base  a 
Judgment  for  the  defendants,  it  was  the  duty 
of  the  court  to  enter  Judgment  on  defend- 
ants' motion.  The  order  of  this  court  re- 
versing tiie  Jndgment  in  plaintiffs'  favor  did 
not  bare  the  effect  of  granting  a  new  trial. 
Jordan  ▼.  Humphrey,  82  Minn.  522,  21  N.  W. 
713;  National  Inv.  Co.  v.  National  Savings, 
Loan  &  Bnllding  Aas'n,  Bl  Minn.  198,  6S  N. 
W.  546;  Backus  y.  Burke,  52  Minn.  109,  53 
N.  W.  1018;  Babcock  v.  Murray  (Minn.)  63 
N.  W.  107ft 

2.  The  remaining  question  is  whether  plain- 
tiffs showed  any  student  cause  for  a  new 
triaL  The  only  surprise  which  plaintiffs 
eren  suggest  is  at  the  decision  of  tills  court 
on  tbe  former  appeal.  We  can  hardly  be  ex- 
pected to  hold  that  that  is  any  ground  for 
a  new  triaL  The  only  "newly-discovered" 
evidence  is  the  Judgment  in  this  action 
against  Hayes  and  bis  grantee,  the  West  Dn- 
lutb  Land  Company,  from  which  they  have 
not  appealed,  and  the  "amended"  probate 


proceedings  which  plaintiffs  allege  that  they 
desire  to  introduce  on  another  trial  against 
the  defendant  railway  companies,  as  evi- 
dence to  prove  that  the  "right  of  way"  was 
not  Included  in  the  guardian's  sale  to  Hayes. 
It  would  be  more  appropriate  to  call  this 
"newly-created"  evidence,  and  tbe  claim  of 
plaintiffs  is  that,  because  It  did  not  exist  at 
the  time  of  the  last  trial,  they  could  not  in- 
troduce it,  and  therefore  they  are  entitled  to 
a  new  trial.  In  which  they  can  introduce  it. 
The  mere  statement  of  the  facts  is  sufficient, 
without  argument,  to  show  that  the  Judg- 
ment in  favor  of  plaintiffs  against  Hayes 
and  the  West  Duluth  Land  Company  would 
not  be  admissible  in  evidence  against  the  de- 
fendant railway  companies  for  any  such  pur- 
pose as  that  proposed. 

The  so-called  "amendments"  by  the  pro- 
bate court  of  the  guardian  sale  proceedings 
are  an  absolute  nullity,  the  probate  court 
having  no  Jurisdiction  to  make  them.  State 
y.  Probate  Court  of  Ramsey  Co.,  19  Minn. 
117  (GIL  85);  State  v.  Probate  Court  of  Sib- 
ley Co.,  88  Minn.  94,  22  N.  W.  10.  Conced- 
ing to  that  court  the  same  power  possessed 
by  other  courts  of  record  to  correct  mere 
clerical  mistakes  in  its  records,  the  pretense 
that  this  was  such  a  case  is  the  merest  sham. 
If  probate  records  can  l>e  tampered  with  In 
this  manner  after  tbe  lapse  of  nearly  a  quar- 
ter of  a  century,  no  title  would  be  secure; 
for,  on  an  average,  every  title  passes  through 
that  court  once  in  every  generation.  Bur, 
even  conceding  the  power  of  the  probate 
court  to  do  what  it  did,  the  plaintiffs  were 
barred  by  gross  laches  from  any  right  to  a 
new  trial.  The  defendant  St.  PanI  &  Du- 
luth Railway  Company,  or  rather  its  prede- 
cessor, obtained  a  guardian's  deed  (but  which 
proved  to  be  void)  for  this  right  of  way,  and 
went  into  poBsession  in  1871,  and  has  ever 
Bln6e  remained  in  the  actual,  exclusive,  and 
advene  poasession  of  it  The  guardian's 
deed  to  Hayes  was  executed  in  1872,  and  was 
placed  on  record.  The  youngest  of  the  Leid- 
ner  heirs  came  of  age  in  July,  1880.  This 
action  was  not  commenced  until  1890,  10 
years  after  the  youngest  heir  came  of  ag;e, 
and  over  19  years  after  the  St  Paul  &  Du- 
luth Railroad  Ciompany  went  into  posses- 
sion. Plaintiffs  were  advised  in  1891,  by  the 
decision  of  the  district  court,  and  in  Fel>- 
ruaiy,  1892,  by  the  decision  of  this  court, 
that  the  Hayes'  deed  conveyed  this  right  of 
way.  If  the  probate  records  were  capable 
of  being  amended,  it  was  the  duty,  as  well 
as  within  the  power,  of  the  plaintiffs  to 
canse  It  to  be  done.  But,  without  doing  so, 
they  chose  to  enter  upon  a  second  trial  in 
1894,  relying  upon  their  right  to  lmi)each 
the  probate  records  collaterally.  They  were 
advised  by  this  court  on  May  6,  1895,  that 
this  could  not  be  done,  and  yet  they  made 
no  move  to  Iiave  the  prolate  records  amend- 
ed for  nearly  two  months;  and  it  was  not 
until  over  three  months  later,  and  not  until 
September  30th,  that  they  moved  for  a  new 
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trial  Not  a  particle  of  excuse  was  offered 
for  all  this  delay.  Under  all  the  circumatan- 
ces,  and  in  view  of  the  entire  hlstoiy  of  this 
litigation,  we  think  that,  under  any  Tiew  of 
the  law,  it  was  error  to  set  aside  the  Judg- 
ment, and  to  grant  a  new  trial.  Order  re- 
versed, and  Judgment  in  favor  of  defendants 
reinstated. 


STATB  ex  reL  LOT  t.  MOTB  et  aL 

(Supreme  Court  of  Nebraska.    June  2,  1896.) 

ViLiJkGEg  —  Inoobporatioi!  —  Rbsidints —  Lands 
Includbd— Quo  Warranto— Who 

HAT    INSTITUTS. 

1.  To  warrant  an  order  bj  the  county 
board  incorporating  certain  territory  as  a  Til- 
lage, there  must  be  200  or  more  actual  resi- 
dents of  such  territory. 

2.  An  actual  resident,  within  the  meaning 
of  the  statute  in  relation  to  the  incorporation 
of  villages,  is  one  who  is  in  a  place  with  the 
intent  to  establish  there  his  domicile  or  per- 
manent residence,  or  has  done  so. 

3.  Evidence  examined,  and  hdi  to  show 
a  less  number  than  200  actual  residents  of  the 
territory  ordered  incorporated  as  a  village  by 
the  county  board,  at  the  date  of  such  order. 

4.  The  law  authoriziDg  the  incorporation 
of  villages  does  not  contemplate  including  in 
the  corporate  limits  remote  territory,  or  pure- 
ly agricultural  lands,  not  actutJly  connected 
with  the  village,  and  not  adapted  to  municipal 
purposes.  State  v.  Dimond,  62  N.  W.  408,  44 
Neb.  154. 

6.  An  owner  of  lands  illegally  included 
within  the  boundaries  of  a  village  can  main- 
tain proceedings  by  quo  warraato  to  deter- 
mine the  validity  of  the  order  of  incorpora- 
tion. State  v.  Dimond,  62  N.  W.  49S,  44  Neb. 
154. 

(Syllabus  by  the  Court) 

Original  action  of  quo  warranto  by  the 
state,  on  the  relation  of  Nelson  F.  Loy,  against 
W.  L.  Mote  and  others,  trustees  of  the  vil- 
lage of  Allen.   Writ  allowed. 

A.  E.  Barnes  and  A.  6.  Klngsbmy,  for  re- 
lator.  J.  J.  MoCartliy,  for  respondents. 


HABRISON,  J.  On  May  16,  1893,  a  peti- 
tion was  presented  to  the  board  (rf  super- 
visors of  Dixon  connty,  praying  the  incor- 
poration of  the  territory  therein  described, 
as  a  village,  to  be  called  the  "Village  of  Al- 
len." The  petition  had  attached  to  It  the 
signatures  of  36  persons,  who  were  said  to 
represent,  and  be  a  majority  ot,  the  taxpajtrs 
within  the  bounds  of  the  proposed  village: 
and  it  was  further  made  to  appear  by  an  af- 
fidavit accompanying  the  petition  that  there 
were  206  "actual  inliabitants"  of  the  territory 
which  was  to  be  Included  in  the  corporation 
boundaries  of  the  village.  On  the  same  day 
the  board  of  supervisors  took  action  in  tbv 
matter,  and  made  an  order  Incorporating  the 
territory  described  in  the  petition,  naming 
the  village  "Allen,"  and  appointing  the  re- 
spondents trustees  for  the  village.  The  re- 
lator (who,  it  is  claimed,  at  all  times  when 
opportunity  for  so  doing  offered,  objected  to 
the  incorporation),  through  the  attorney  gen- 
eral of  the  state,  instituted  this  action  of  quo 
warranto  in  this  court;  the  object  being  to 
obtain  a  Judgment  of  ouster  against  the  de- 
fendants, the  trustees  of  the  village  of  AOen. 
Issues  were  Joined,  and  on  request  of  the 
parties  H.  3.  Porter,  Esq.,  of  Ponca,  was  ap- 
pointed to  take  the  evidence  and  report  the 
same  to  the  court,  which  has  been  done,  and 
the  cause  submitted. 

The  two  main  questions  raised  by  the  plead- 
ings, and  presented  for  determination,  are  (1 ' 
that  a  large  tract  of  farming  or  agricultural 
land,  which  was  not  adjoining  or  connected 
with  the  village  proper,  nor  in  any  manner 
used  for  or  adapted  to  village  purposes,  wa.« 
included  in  the  corporate  limita  by  the  ordt-r 
of  Incorporation;  and  (2)  that  on  the  16tl. 
of  May,  the  time  the  petition  was  presentt^: 
to  the  board  of  supervisors,  and  the  order  in- 
corporating the  village  was  made,  there  were 
not  200  actual  residents  within  tlie  boondaries 
of  the  municipality  then  erected. 

The  portion  of  oar  statates  onder  whidi  the 
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-Incorpoiatlon  was  had  was  section  40,  e.  14, 
'Gomp.  St,  which  Is  as  follows:  "Any  town 
or  Tillage  containing  not  less  than  two  hun- 
•dred  nor  more  than  fifteen  hundred  Inhabit- 
ants now  incorporated  as  a  cltr,  town  or 
rUlage  under  the  laws  of  this  state  or  that 
shall  hereafter  become  organized  pursuant  to 
the  prorislons  of  this  act,  and  any  city  of  the 
second  class  which  sliall  have  adopted  Til- 
lage goTemment  as  proTided  by  law,  shall  bb 
a  Tillage  and  shall  have  the  rights,  powers 
and  immunities  hereinafter  granted  and  none 
other  and  shall  be  governed  by  the  provlsicHis 
of  this  subdiTision:  proTided  that  cities  of  the 
second  class  heretofore  Incorporated  and  con- 
taining not  more  than  fifteen  hundred  Inhab- 
itants shall  continue  to  be  and  exercise  the 
powers  of  cities  of  the  second  class  and  the 
officers  thereof  shall  continue  to  exercise  the 
powers  conferred  herein  upon  officers  of  such 
cities  until  the  first  general  election  held 
therein,  and  the  quaUfications  of  Tillage  of- 
Gcers  elected  at  said  election;  proTided  fur- 
ther that  whenever  a  majority  of  the  taz&ble 
inhabitants  of  any  town  or  village  not  here- 
tofore Incorporated  under  any  law  of  this 
state,  shall  present  a  petition  to  the  county 
board  of  the  county  in  which  said  petitioners 
reside,  praying  that  they  may  be  Incorporated 
as  a  Tillage,  designating  the  name  they  wish 
to  assume,  and  the  metes  and  bounds  of  the 
proposed  village;  and  if  such  county  board 
or  a  majority  of  the  members  thereof  shall 
)>c  satisfied  that  a  majority  of  the  taxable  in- 
linbitants  of  the  proposed  village  have  signed 
such  petition  and  that  Inhabitants  to  the  num- 
Ifer  of  two  hundred  or  more  are  actual  resi- 
dents of  the  territory  described  In  the  petition, 
tlie  said  board  shall  declare  the  said  proposed 
village  Incorporated,  entering  the  order  of  in- 
corporation upon  their  records  and  designating 
the  metes  and  boonds  thereof,  and  thereafter 
the  said  village  shall  be  goTemed  by  the 
proTislons  of  this  act  applicable  to  the  goT- 
erument  of  villages,  and  the  said  county  board 
stiaU  at  the  time  of  the  incorporation  of  said 
village  appoint  five  persons  having  the  quall- 
flcations  provided  In  section  forty-two  of  this 
net,  as  tnistees,  who  shall  bold  their  offices 
and  perform  all  the  duties  required  of  them 
by  law,  until  the  election  and  qualification  of 
their  snicccssors  at  the  time  and  in  the  manner 
provided  in  this  act." 

We  have  carefully  Investigated  the  CTldence, 
and  while  It  Is,  In  some  particulars,  apparent- 
ly conflicting,  the  conflict  In  relation  to  the 
number  of  actual  residents  within  the  terri- 
tory which  was  Incorporated  arises,  to  a  large 
extent,  out  of  the  difTerlng  opinions  entertain- 
ed by  the  witnesses  in  respect  to  what  con- 
stituted an  actual  resident  The  largest  num- 
ber of  actual  residents  of  the  village  Incor- 
porated on  May  16,  1893,  testified  to  by  any 
of  the  witnesses,  was  20ti;  and  several  of 
these.  It  was  shown,  had  homes  elsewhere, 
and  these,  with  others,  were  in  the  village 
temporarily,  and  with  no  intention  of  remain- 
ing permanently,  or  making  It  a  borne.    All 


such  i>ersona  were  not  actual  residents,  as  re- 
quired by  the  statute.  Construing  the  evi- 
dence in  the  light  of  the  requirements  of  the 
law  in  regard  to  the  number  of  actual  resi- 
dents, it  falls  to  show  that  the  requisite  200 
were  within  the  territory  at  the  time  of  the 
Incorporation,  and,  this  being  true,  the  terri- 
tory ccjjild  not  be  incorporated  as  a  village. 
State  V.  Uridil,  37  Neb.  371,  55  N.  W.  1072. 

As  to  the  first  of  the  questions  which  we 
have  outlined  as  litigated  herein,  the  eTl- 
dence  showed  that  there  were  about  400  acres 
included  within  the  village  limits  as  incorpor- 
ated, that  of  this  one-half  or  more  was  farm- 
ing land,  or  pasture  land,  and  in  use  for  the 
purposes  indicated,  and  It  was  not  shown  how 
It  would  be  benefited  in  any  manner  by  being 
made  a  part  of  the  municipality,  and  subject 
to  its  government.  The  land  owned  by  the 
relator.  It  was  stated,  was,  at  Its  nearest  point, 
about  40  rods  from  the  platted  portion  of  the 
Tillage,  and  was  a  portion  of  his  farm,  and 
In  use  for  farming  purposes.  A  glance  at  a 
copy  of  the  plat  of  the  Tillage,  as  bounded  by 
the  order  of  incorporation  of  May  16,  1B83, 
will  convince  any  one  that  the  lines  of  the 
village  were  so  run  as  to  give  to  the  village 
at  least  a  somewhat  peculiar  shape,  in  order 
to  include  the  land  belonging  to  the  relator 
and  his  neighbor,  Pomeroy. 

It  appears  from  the  eTideuce  that  one  rea- 
son which  moved  the  parties  who  were  active 
in  forwarding  the  Incorporation  to  include  tlie 
relator's  property  was  that  he  was  livtog 
thereon  with  his  family  (including  the  relator. 
nine  i>er8ons),  and  they  needed  them  within 
the  limits  to  help  make  up  the  necessary  200 
actual  residents  required  by  statute.  It  was 
shown  that  portions  of  farms  not  coimected 
with  the  village  proper,  and  not  platted,  or 
appropriated  or  adapted  to  municipal  pur- 
poses, were  included  within  the  corporate  lim- 
its by  the  order  of  incorporation,  and  of  such 
was  the  portion  of  the  farm  of  relator;  hence 
it  was  Illegally  included.  State  v.  Dlmond, 
44  Neb.  154.  62  N.  W.  498.  and  cases  cited. 
The  village  organized  had  no  legal  existence, 
and  quo  warranto  was  the  appropriate  action. 
State  v.  Uridil,  supra.  A  judgment  of  ouster 
will  be  rendered,  and  for  costs,  against  the 
respondents.    Writ  allowed. 


MICHIGAN  TRUST  CO.  t.  WBBBBR  et  aL 

(Supreme  Court  of   Michigan.    March  31, 
1890.) 

ASSIONMBST  VOB  BSNEFIT    OF    CKKDrfORS— IRTBK- 
BST  OF  ASSIOSBB. 

The  aasitrnee  of  an  insolvent  firm  un- 
der a  voluntary  assignment  represents  only  hi* 
assignors  and  their  creditors,  and  cannot  main- 
tain a  bill  to  reach  individual  assets  of  a  for- 
mer member  of  the  partnership,  alleged  to 
have  been  fraudulently  conveyed  by  such  mem- 
ber after  his  colorable  withdrawal  from  the 
firm,  for  the  purpose  of  hindering  and  delay- 
ing creditors  of  the  former  partnership  and  of 
the  grantor;    such  creditor*  not  being  parties 
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to  the  suit,   and  there  being  nothins  to  show 
that  the  assignee  is  authorized  to  act  for  them. 

Appeal  fFom  circuit  court,  Montcalm  coun- 
ty, in  chancery;   WUllam  E.  Grove,  Judge. 

Bill  by  the  Michigan  Trust  Company  against 
Oscar  Webber  and  others  to  set  aside  the  dis- 
solution of  a  partnership,  for  an  injunction 
restraining  the  disposition  of  certalp  goods, 
and  for  other  equitable  relief.  Demurrers  to 
the  bill  -were  sustained,  and  complainant  ap- 
peals.    Affirmed. 

Thomas  F.  McGarry,  for  appellant  W.  O. 
Webster,  John  W.  Champlln,  George  B.  Nich- 
ols, and  W.  W.  Mltchel,  for  appellees. 

MOORE,  J.  The  complainant  filed  a  bill, 
alleging.  In  substance:  That  Oscar  Webber 
and  Clarence  W.  Cbapln  entered  into  a  co- 
partnership for  the  purpose  of  carrying  on  a 
private  banking  business  at  Stanton,  Mont- 
calm county,  Mich.,  under  the  name  of  Web- 
ber &  Chapin.  That  such  business  was  car^ 
ried  ^n  by  them  until  December  28,  1892. 
That,  at  the  time  of  the  formation  of  such 
co-partnership,  Oscar  Webber  purchased  an 
Interest  In  said  business  from  one  Howe,  who 
had  previously  Invested  In  said  enterprise  $2,- 
600.  That  Chapin  entered  into  said  business 
with  $2,500,  borrowed  capital,  not  Investing 
any  money  except  the  money  thtis  borrowed. 
That  at  the  time  of  the  formation  of  said  co- 
partnership, as  well  as  during  its  continu- 
ance, Webber  alone  was  financially  responsi- 
ble, and  was  so  considered  by  the  patrons  of 
their  business.  That  Webber  and  Chapin  drew 
from  the  business  about  $20,000  each.  That 
about  December  28,  1892,  the  firm  of  Web- 
ber &  Chapin  was  insolvent,  and  known  to 
be  Insolvent  by  the  members  of  the  firm. 
That  Webber  was  in  poor  health,  and  had 
given  but  little  attention  to  the  management 
of  the  business.  That  he  desired  to  nominal- 
ly withdraw  from  the  business,  and  place  his 
Individual  property  out^of  the  reach  of  the 
creditors,  and,  at  the  same  time,  use  and 
utilize  the  eredit  and  property  of  the  busi- 
ness as  far  as  possible  to  effect  the  release 
of  himself,  Individually,  from  the  creditors 
who  had  trusted  said  firm.  That  Chapin  was 
desirous  of  assisting  Webber  in  said  scheme. 
That  on  December  28,  1892,  Webber  and  Cha- 
pin entered  Into  an  agreement  for  the  osten- 
sible purpose  of  dissolving  said  co-partner- 
ship, but  with  the  actual  purpose  of  diverting 
their  funds,  so  that  Webber  might  place  out 
of  reach  of  credttora  his  Indlvldnal  property, 
and  Chapin  could  place  out  of  reach  of  cred- 
itors the  property  which  he  then  owned  Indi- 
vidually. That  an  alleged  contract  of  dis- 
solution was  entered  Into  between  Webber  and 
Chapin,  wherein  it  was  agreed  that  Webber 
should  appear  to  retire  from  said  firm,  and 
Clarence  W.  Chapin  should  assume  to  pay 
him  $6,000  for  his  interest,  and  cany  on  the 
business;  that.  In  carrying  on  the  business, 
the  name  of  Merrick  W.  Chapin  should  be 
used.    That  Merrick  W.  Chapin  was  a  broth- 


er of  Clarence  W.  Chapin,  who  then  was, 
and  ever  since  has  been,  irresponsible.  That 
said  business  should  be  carried  on  In  the 
name  of  C.  W.  Chapin  &  Co.,  but  that,  aa  a 
matter  of  fact,  Merrick  W.  Chapin's  name 
was  used  to  take  the  place  and  represent  the 
interest  of  Oscar  Webber  in  said  business. 
That  said  dissolution  was  colotable,  and  not 
Intended  to  otherwise  operate  In  point  of  fact 
That  after  such  pretended  dissolution,  Clar- 
ence W.  Ghapln  proceeded  to  cany  on  the 
business,  formerly  carried  on  in  the  name  of 
Webber  &  Chapin,  In  the  name  of  C.  W.  Cha- 
pin &  Co.  That  Oscar  Webber,  In  further- 
ance of  a  scheme  to  cheat  and  defraud  his 
creditors,  on  July  14,  1883,  executed  a  mort- 
gage to  George  W.  and  Andrew  J.  Webber  on 
certain  lands  In  the  city  of  lonis,  purporting 
to  secure  payment  of  $14,500,  according  to 
the  terms  of  a  certain  alleged  promissory 
note,  made  on  June  30,  1893,  by  Webl>er  St 
Buck  (viz.  Joseph  T.  Webber  and  Thomas  K. 
Buck,  then  co-partners,  doing  business  under 
the  name  of  Webber  &  Buck)  to  said  George 
W.  and  Andrew  J.  Webber,  due  six  months 
from  the  date  thereof,  and  Indorsed  by  Oscar 
Webber,  which  mwtgage  was  recorded  July 
14, 1803;  that,  at  the  time  of  the  alleged  dis- 
solution of  co-partnership,  Oscar  Webber  was 
not  indebted  to  Oeoige  W.  and  Andrew  J. 
Webber.  That  at  the  time  of  the  alleged 
dissolution,  said  Oscar  Webb^  was  the  own- 
er of  certain  property,  real  estate  and  per- 
sonalty, other  than  that  above  mentioned,  sit- 
uated In  the  county  of  Ionia.  That  the  legal 
title  to  the  last  parcel  appears  to  have  bees 
conveyed  to  Oscar  Webber  and  wife,  Augus- 
ta, and  to  remain  In  them,  and  It  Is  claimed 
that- Oscar  Webber  occupied  said  parcel  as  s 
home,  and  has  homestead  rights  therein;  al- 
so 40  shares,  of  the  face  value  of  $100  each, 
of  the  capital  stodc  of  the  First  NaUonal 
Bank  of  Ionia.  That  the  real  estate  and  bank 
stock  constituted,  substantially,  aU  tbe  prop- 
erty, at  the  date  of  the  alleged  dlsaolution, 
of  Oscar  Webber,  subject  to  levy  and  sale 
on  execution.  That  Oscar  Webber  did  not 
have  on  the  date  of  the  alleged  dlasolutlon, 
or  at  any  time  since,  property  liable  to  exe- 
cution exceeding  the  sum  of  $1,000,  made  up 
of  household  furniture  and  other  small  items 
of  property.  That  on  or  about  January  10^ 
1803,  Oscar  Webber  transferred  to  his  son 
Joseph  T.  Webber  10  shares  of  his  (Oscar 
Webber's)  said  stock  In  said  First  National 
Bank,  without  any  consideration,  and  that  on 
or  about  July  13,  1893,  said  Oscar  Webber 
transferred  the  remaining  30  shares,  which 
were  then  (tf  the  value  of  not  less  than  $lO(y 
each,  without  any  consideration  whatever, 
except  the  pretended  conveyance  by  Joseph 
T.  Webber  to  Oscar  Webber  of  a  parcel  of 
land  on  Bols  Blanc  Island,  which  was  worth 
not  to  exceed  the  sum  of  $600.  That  the  said 
conveyance  was  not  the  real  consideration  for 
the  transfer  of  the  bank  stock,  but  was  made 
to  give  some  color  to  said  transfer,  which 
was  really  fraudulent  and  solely  for  the  pfir- 
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pose  of  pladng  mid  stock  befond  the  reach 
of  the  creditors  of  said  Oscar  Webber.  That 
on  July  14, 1983,  although  said  note  had  been 
made  only  14  days  before,  and  wonid  not  be 
due  until  January  2,  1884,  the  said  mortgage 
was  given  by  Oscar  Webber  on  all  his  real 
estate,  nominally  to  secure  said  note,  upon 
which  he  was  liable.  If  at  all,  as  surety  as 
aforesaid,  for  Webber  &  Buclc.  upon  bis  ac- 
commodation Indorsement.  That  no  effort 
was  made  by  Webber  Bros,  to  obtain  security 
from  Webber  &  Buck  for  the  payment  of 
said  note,  although  they  were  abundantly 
able  to  give  the  same.  That  the  mortgage 
was  given  solely  In  view  of  the  failure  and 
Insolvency  of  said  bank,  and  of  the  large  In- 
debtedness of  Oscar  Webber,  and  to  cover  up 
and  Incumber  his  real  estate,  and  to  defeat 
the  creditors  of  Oscar  Webber,  and  to  enable 
blm  to  escape  payment  of  his  debts,  and  to 
defraud,  hinder,  and  delay  the  creditors  of 
Oscar  Webber,  represented  by  the  complain- 
ant In  this  suit.  That  meanwhile  Clarence 
W.  Chapin  had  placed  in  the  hands  of  rela- 
tives, and  out  of  the  reach  of  execution,  the 
most  valuable  part  of  his  personal  estate,  and 
also  a  large  portion  of  the  funds  of  Webber 
&  Chapin.  That,  in  furtherance  of  such 
scheme,  he  deeded  to  his  brother,  Julius  W. 
Chapin,  a  farm  in  Ingham  county,  consisting 
of  245  acres  of  valuable  land;  also  took  out 
of  the  bank,  without  payment,  notes  of  his 
brothers  Merrick  W.  Chapin  and  Julius  W. 
Chapin,  aggregating  between  $7,000  and  $10,- 
000;  and  also  took  up  and  discharged,  with- 
out any  payment  whatever,  an  Indebtedness 
<lue  from  the  firm  of  Chapin  &  Bennett,  a 
firm  consisting  of  himself  (Clarence  W.  Cha- 
pin) and  his  brother-in-law  Frederick  S.  Ben- 
nett, to  the  bank,  of  about  $15,000;  and  also, 
l>y  the  interposition  of  a  third  person,  con- 
veyed his  biterest  in  a  farm  In  Montcalm 
county,  of  the  value  of  $5,000  or  $6,000,  be- 
yond the  reach  of  creditors.  That  such  trans- 
actions were  a  part  of  a  general  scheme  to 
oheat  and  defraud  the  creditors  of  Webber 
&  Chapin  and  «f  C.  W.  Chapin  &  Co.  That 
on  July  20, 1883,  In  furtherance  of  said  scheme 
to  cheat  and  defraud,  Clarence  W.  and  Mer- 
rick W.  Chapin,  without  the  knowledge  of 
said  assignee  as  to  said-  scheme,  executed  and 
delivered  to  complainant  a  common-law  as- 
signment, assuming  to  include  and  cover  all 
the  property  of  C.  W.  Chapin  ft  Co.,  as  well 
as  the  individual  proj>erty  of  both  Clarence 
\V.  Chapin  and  Merrick  W.  Chapin,  for  the 
benefit  of  creditors.  In  accordance  with  the 
laws  of  the  state  of  Michigan.  That  com- 
plainant accepted  said  trust,  executed  the 
.requisite  bonds,  and  entered  at  once  upon  the 
'^scharge  of  Its  duties  as  assignee.  That, 
after  the  acceptance  of  said  trust,  complaln- 
.ant  proceeded  to  make  an  inventory  and  ap- 
praisement of  the  properly  claimed  to  be 
«wned  by  C.  W.  Chapin  &  Co.  by  0.  W.  Cha- 
pin Individually,  and  by  Merrick  W.  Chapin 
individually.  That  said  property  was  duly 
.appraised  by  two  disinterested  persons,  as 


foUowa:  That  the  goods,  wares,  merchan- 
dise, furniture,  and  fixtures,  and  ail  other 
cliattel  property,  of  every  name  and  nature, 
l>elonging  to  cald  co-partnership,  and  to  the 
members  of  said  firm  individually,  amounted 
to  the  sum  of  $2,315;  and  the  bills  receiv- 
able, promissory  notes,  and  other  credits,  of 
every  kind  and  character,  belonging  to  said 
co-partnership,  or  to  the  members  thereof, 
Individually,  as  appraised  by  said  appraisers, 
amounted  to  the  sum  of  $20,489.63.  That  the 
real  estate  belonging  to  the  said  co-partner- 
ship, and  to  the  members  thereof  individually, 
over  and  above  homestead  rights,  amounted 
to  $4,485;  and  that  Clarence  W.  and  Merrick 
W.  Chapin  included  within  the  said  personal 
property  all  property  that  might  be  exempt 
to  them  under  the  statute,  and  demanded  the 
value  of  the  same  when  converted  into  mon- 
ey, in  cash.  That  said  assignors  filed  in  the 
office  of  the  clerk  of  the  circuit  court  for  the 
cotmty  of  Montcalm,  as  provided  by  law,  a 
list  of  their  creditors.  That  the  total  Indebt- 
edness of  C  W.  Chapin  &  Co.,  which  includ- 
ed the  original  indebtedness,  then  unpaid,  by 
Webber  &  Chapin,  amounted  to  the  sum  of 
$83,547.37.  That  the  amount  thereof  orig- 
inally due  and  owing,  and  then  due  and  ow- 
ing, by  Oscar  Webber  and  Clarence  W.  Cha- 
pin, amounted  to  the  stun  of  about  $28,000. 
That  the  remaining  creditors,  whose  indebt- 
edness aggregated  more  than  $55,000,  were 
creditors  who  had  trusted  the  business  car- 
ried on  under  the  name  of  G.  W.  Ohapin  & 
Co.,  or  were  creditors  who  had  accepted  cer- 
tificates of  deposit  from  C.  W.  Chapin  &  Co., 
in  Ueu  of  original  certificates  of  deposit  is- 
sued by  Webber  &  Chapin.  That,  at  the  time 
of  the  alleged  dissolution  of  the  co-partner- 
ship of  Webber  &  Chapin,  Webber  had  no  in- 
dividual creditors.  That,  at  the  time  of  the 
assignment,  Webber  was  individually  liable 
to  the  creditors  of  Webber  &  Chapin  in'  the 
sum  of  $28,000,  and  upward.  That  the  prop- 
erty which  came  Into  the  hands  of  complain- 
ant will  not  pay  10  cents  on  the  dollar  of  the 
Indebtedness  of  0.  W.  Chapin  &  Co.  over 
and  atwve  expenses.  That  said  assignment, 
as  a  matter  of  fact,  as  well  as  a  matter  of 
law,  transferred  to  complainant  the  legal  title 
to  the  individual  property  of  Oscar  Webber, 
as  weU  as  the  individual  property  of  C.  W. 
Chapin.  That  M.  W.  Chapin  was  a  mere 
figurehead  In  the  concern,  representing  Oscar 
Webber;  and  tliat  the  execution  and  delivery 
of  said  assignment  by  M.  W.  Chapin  was  in 
fact  and  in  law  the  execution  and  delivery 
of  Oscar  Webber,  and  carried  with  it  all  the 
rights  and  powers,  and  bad  full  legal  effect, 
as  though  executed  by  Oscar  Webl>er  indi- 
vidually. That  complainant,  as  such  as- 
signee, is  entitled  to  have  and  receive  the  in- 
dividual property  of  Oscar  Webl)er,  and  con- 
vert the  same  into  money,  and  to  distribute 
the  same  imder  the  order  of  the  court  That 
complainant  is  also  entitled  to  all  other  prop* 
erty  possessed  by  Oscar  Webber  at  the  date 
of  said  assignment:  and  that  Webber  should 

Digitized  by  VjOOQlC 


814 


67  NORTHWESTBBN  REPOSTBB. 


(iliclk 


be  compelled  to  file  a  schedule  of  the  same 
in  the  matter  ot  such  assignment;  and  that. 
If  -necessary  for  such  purpose,  the  court 
should  appoint  complainant,  or  some  other 
person,  receiver  of  the  individual  property  of 
Oscar  Webber,  for  the  purpose  of  carrying 
into  efCect  the  trust  created  by  said  assign- 
ment, and  for  the  purpose  of  marsliallng  and 
distributing  the  assets  of  said  estate.  That, 
prior  to  the  alleged  dissolution  of  the  co-part- 
nersiiip  of  Webber  &  Chapin,  Joseph  T.  Web- 
ber and  Thomas  H.  Buclc  were  engaged  In  the 
clothing  business  at  Ionia,  under  the  name  of 
Webber  &  Buck.  That,  in  order  to  carry  on 
such  business,  they  claim  to  have  borrowed 
large  sums  of  money  from  Webber  Bros.,  a 
banking  firm  doing  business  at  Ionia,  com- 
posed of  George  W.  and  Andrew  J.  Webber, 
brothers  of  Oscar  Webber.  That  Joseph  T. 
Webber  Is  the  son  of  Oscar  Webl>er,  and  a 
nephew  of  the  Webber  Bros.  It  was  claimed 
by  Webber  &  Buck  that  they  borrowed  from 
Webber  Bros.  $14,500.  That,  after  the  al- 
leged dissolution  of  Webber  &  Chapin,  Oscar 
Webber  executed  a  mortgage  on  his  Individ- 
ual property  for  the  purpose  of  securing  Web- 
ber Bros,  upon  the  indebtedness  so  claimed 
to  be  due  from  Webber  &  Buck.  That  the 
giving  of  the  mortgage  by  Oscar  Webber  to 
Webber  Bros,  was  done  for  the  purpose  of 
covering  up  the  property  of  Oscar  Webber, 
in  order  to  binder,  delay,  and  defraud  the 
creditors  of  Webber  &  Chapin  from  the  col- 
lection of  their  debt  from  the  property  cov- 
ered thereby.  That  the  giving  of  the  mort- 
gage was  a  fraud  upon  the  creditors  of  Web- 
ber &,  Chapin,  for  the  payment  of  whose 
debts  Oscar  Webber  was  still  liable,  and  that 
the  mortgage  is  nnil  and  void  as  against  com- 
plainant In  behalf  of  such  creditors,  and  void- 
able at  the  instance  of  complainant  in  behalf 
of  such  creditors.  That,  if  Oscar  Webber 
watf  liable  in  any  sum  on  said  note,  his  lia- 
bility is  not  greater  than  that  of  surety  for 
Webber  &  Buck;  and  that  the  dealings  of 
Webber  Bros,  with  the  principals,  Webber  & 
Buck,  shice  the  making  or  the  maturity  of 
said  note,  and  the  extension  of  time  granted 
by  Webber  Bros,  to  Webber  &  Buck,  and  the 
failure  and  delay  of  Webber  Bros,  to  obtain 
or  compel  the  securing  or  payment  of  said 
debt  by  the  principals,  Webber  &  Buck,  op- 
erated as  a  discharge  and  release  of  the  said 
Oscar  Webber  from  all  liability  upon  -said 
note  and  the  lien  of  said  mortgage.  That  the 
conduct  of  Webber  Bros,  operated,  if  not  to 
release  Oscar  Webber  and  the  lien  of  said 
mortgage,  at  least  as  a  waiver  by  them  of  all 
right  to  priority  under  said  mortgage  as 
against  the  complainant,  the  representative 
of  tho  creditors.  That,  even  if  said  mortgage 
be  valid,  Webber  &  Buck  should  pay  the  in- 
debtedness due  to  Webber  Bros.;  thus  pay- 
ing the  indebtedness  to  secure  which  said 
mortgage  was  given,  and  relieving  said  prop- 
erty from  the  operation  of  said  mortgage, 
that  it  may  be  reached  and  used  for  the  ered- 
>rs  of  Webber  &  Chapin,  for  the  payment 


of  whose  claims  Oscar  Webber  Is  still  liable. 
March  10,  1894,  Webber  &  Buck  dissolved 
partnership;  Webber  assuming  and  agreeing 
to  pay  th6  indebtedness  due  to  Webber  Bivs. 
of  $14,500,  to  secure  which  the  mortgage  wiis 
so  given  by  his  father,  Oscar  Webber.  That 
Joseph  T.  Webber  is  able  to  pay  said  indebt- 
edness; and  that,  after  paying  all  bis  other 
ci^editors,  he  will  have  sufficient  other  prop- 
erty to  pay  this  mortgage,  thus  relieving  the 
property  of  Oscar  Webber  from  the  lien  of 
said  mortgage;  but  that  the  property  of  Jo- 
seph T.  Webber  is  nearly  all  personal  proper- 
ty, and  subject  to  changes  and  fluctoations  in 
value.  That  the  stock  of  goods  which  came 
into  the  hands  of  Joseph  T.  Webber  upon  the 
dissolution  of  Webber  &  Buck  is  worth  more 
than  $14,500.  That,  by  virtue  of  the  assign- 
ment of  Cliapin  &  Co.,  complainant  became 
Invested  with  the  title  to  the  bank  building 
occupied  by  Webber  &  Chapin  and  by  Cha- 
pin &  Co.,  and  all  the  fixtures  thereunto  be- 
longing. Complainant  asked  for  an  injunc- 
tion restraining  Joseph  T.  Webber  from  sell- 
ing, other  than  by  retail,  the  stock  of  goods 
owned  by  him;  for  a  receiver  of  tlie  prop- 
erty of  Joseph  T.  Webber,  with  the  usual  pow- 
ers, or  that,  in  lieu  of  said  injunction  and 
receiver,  Webber  execute  a  bond,  approved 
by  the  register  of  the  circuit  court,  to  stand 
in  lieu  of  his  (Joseph  T.  Webber's)  property, 
pending  the  litigation;  that  the  alleged  dis- 
solution of  the  co-partnership  betweoi  Web- 
ber &  Chapin  be  set  aside,  and  the  aasigii- 
ment  by  Chapin  &  Co.  be  declared  an  aasiga- 
ment  by  Oscar  Webber  as  well;  that  the 
dissolution  of  Webbo*  &  Chapin  be  declared 
fraudulent  and  void,  and  the  formation  ct 
the  partnership  between  Clarence  W.  and 
Merrick  W.  Chapin,  and  the  assigmnent  b; 
them,  be  declared  to  Include  the  IndiTidual 
property  of  Oscar  Webber;  that  he  be  direct- 
ed to  file  an  inventory  of  his  Indivldiial  prop- 
erty and  a  list  of  his  creditors,  or  that  in 
lieu  thereof,  the  complainant  or  some  suit- 
able person  be  appointed  receiver  of  the  in- 
dlvldual  property  of  said  Oscar  Webber,  with 
the  usual  powers,  and  with  special  authoritr 
to  sell  such  property,  and  convert  it  into 
money,  and  to  distribute  the  same  under  tl.v 
order  of  the  court;  that  the  complainant  maj 
be  decreed  to  be  the  owner  of  the  bank 
building  in  which  C.  W.  Chapin  &  Co.  con- 
ducted their  banking  business;  and  with  a 
general  prayer  for  relief.  George  W.  and  An- 
drew J.  Webber  appeared  by  solicitors,  and 
demurred  to  the  bill.  Joseph  T.  Webber  ap- 
peared by  another  solicitor,  as  did  also  Oscar 
Webber,  and  each  demurred  to  the  bill.  The 
demurrers  were  sustained,  and  the  case  is 
brought  here  by  complainant  for  review. 

The  complainant  gets  such  standing  Id 
court  as  It  has  by  virtue  of  a  voluntary  as- 
signment made  by  Ohapin  &  Co,  in  Jnly. 
1893.  'Prior  to  the  enactment  of  sMtloD 
8741,  How.  Ann.  St.,  the  assignee  would  grt 
only  such  Interest  as  the  assignor  had  to  as- 
sign.    The  enactment  of    the  statute    bf* 
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mentioned.  In  addition  to  the  rights  of  the 
assignors,  conveyed  to  the  assignee  "the 
right  to  recover  all  property,  or  right  or  equi- 
ties in  property,  which  might  be  reached  or 
recovered  by  any  of  the  creditors  of  such  as- 
signor." It  is  urged  that  section  8749,  How. 
Ann.  St.,  gives  the  court  supervisory  con- 
trol over  assignment  proceedings,  and  that 
the  court  couid  aid  the  assignee  in  reaching 
the  property  for  the  benefit  of  the  creditors  of 
"Webber  &  Chapln.  It  is  true  that  courts 
bave  supervision  of  assignment  proceedings, 
but  courts  cannot  confer  rights  upon  statn- 
tory  assignees  that  the  statute  has  not  given 
them.  Giving  to  the  statute  of  voluntary 
assignments  the  broadest  construction  of 
which  it  is  capable,  the  assignee  stands  in 
the  place  of  his  assignors  and  the  creditors 
of  his  assignors.  Wisconsin  Marine  &  Fire 
Ins.  Co.  Bank  v.  Manistee  Salt  &  Lumber 
Co.,  77  Mich.  78,  43  N.  W.  907;  Lentz  v. 
UaUway  Go.,  53  Mich.  444,  19  N.  W.  138; 
D  wight  V.  Lumber  Ca,  67  Mich.  512,  35  N. 
W.  94.  There  is  nothing  In  the  bill  to  show 
tlmt  the  complainant  represents  any  one  but 
its  assignors,  Chapln  &  Co.,  and  their  cred- 
itors. So  far  as  the  case  presented  in  the 
bill  of  complaint  is  stated,  the  creditors  of 
Webber  &  Chapln  are  not  before  the  court 
in  this  proceeding,  and  they  would  not  be 
bound  by  any  decree  that  might  be  rendered 
herein.  There  is  nothing  in  the  bill  to  show 
that  the  creditors  of  Webber  &  Cbapin  as- 
sent to  or  recognize  the  validity  of  the  as- 
signment made  by  Chapln  &  Ca  to  complain- 
ant. Indeed,  this  court  will  talce  notice  that 
t-asea  are  now  pending  in  this  court  where 
the  creditors  of  Webber  &  Cliapln  are  seek- 
ing 10  reach  the  Interests  in  property  that 
belonged  to  Webljer  &  Chapln  or  Oscar  Web- 
t>er,  to  satisfy  debts  held  by  credlton  of 
Webber  &  Cbapin,  some  of  which  is  the 
same  property  the  title  to  which  complain- 
ant BeekB  to  have  this  court  hold  to  be  in  It 
If  fraudulent  conveyances  have  been  made 
by  Oscar  Webber  of  the  partnership  proper- 
ty of  W^ebber  &  Chapln,  or  of  his  individual 
property,  and  if  Joseph  T.  Webber  and  the 
firm  of  Webber  Bros,  are  acting  in  collusion 
with  him  In  attempting  to  malie  such  con- 
veyances, the  creditors  of  Oscar  Webber  and 
the  creditors  of  Webber  &  Cbapin  are  in- 
terested in  having  such  conveyances  set 
aside.  The  complainant,  by  the  cn«e  stated 
in  Its  bill,  has  not  shown  that  it  is  author- 
ized to  api>ear  for  either  the  creditors  of 
Oscar  Webber  or  the  creditors  of  Webber  & 
Cbapin;  nor  are  they  made  parties  defend- 
ant. As  these  creditors  are  unrepresented 
in  this  proceeding,  and  there  is  no  privity 
shown  by  the  bill  between  Chapln  &  Co.  or 
their  creditors  and  Webber  Bros,  or  Joseph 
T.  Webber  or  Webber  &  Buck,  it  is  difficult 
to  see  upon  what  theory  the  bill  can  be  sus- 
tained. The  assignee  has  already  collected 
the  assets  of  Cbapin  &  Co.  for  the  benefit  of 
the  credlton  of  that  firm.  It  is  not  neces- 
sary to  discuss  the  other  propositions  so  ably 


argued  by  counsel  in  their  briefs.    The  de- 
murrers are  sustained,  with  costs. 

HOOKER,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


GRAFF   V.    DETROIT   CITIZENS'    ST. 

RY.  CO. 

(Supreme  Court  of  Michigan.     March  31, 

189U.) 

Btrbbt  Hailwats— Injcries  at  Strkbt  CBoesiKO- 

—  CONTKIBUTOKT  NBOUIiSNCB. 

Plaintiff,  while  driving  across  a  street, 
saw  a  Routh-lx>und  car  coming,  but  kept  on  iiis 
way,  tliinlsing  he  could  cross  safely  in  front  of 
it  As  he  was  al>out  to  cross  the  track,  he 
saw  a  north-lx>und  car  coming  a  short  distance 
away.  He  attempted  to  atop  and  turn,  but 
the  pavement  beiug  slippery,  couid  not  do  so- 
quickly  enough.  The  horse  was  struck  by  the 
north-bound  car,  and  thrown  down,  falling  on 
the  south-bound  track.  The  horse  was  Idlled, 
and  plaintiff  was  injured.  Ueld,  that  the 
plaintiff  was  guilty  of  contributory  negligence 
m  attempting  to  cross  in  front  of  the  south- 
bonnd  car,  precluding  recovery. 

Error  to  circuit  court,  Wayne  county;. 
George  S.  Hosmer,  Judge. 

Action  by  William  J.  Graff  against  the  De- 
troit Citizens'  Street-Railway  Company  to  re- 
cov«  damages  for  injuries.  There  was  Judg- 
ment for  defendant,  and  plalntUI  brings  er- 
ror.   Affirmed. 

Thomas  Uislop  and  R.  C.  Barnes,  for  ap- 
pellant   A.  C.  Angell,  for  appellee. 

MOORE,  J.  The  plaintiff  sued  defendant 
for  Injuries  done  to  himself  and  his  horse 
and  other  property  In  a  collision  with  defend- 
ant's cars,  which  occurred  September  30, 
1893,  at  the  Intersection  of  Hoideo  and 
Palmer  avenues  with  Woodward  avenue. 
After  the  plaintiff's  testimony  was  all  in, 
defendant's  counsel  moved  to  take  the  case 
from  the  Jury.  At  the  noon  hour  the  trial 
Judge  visited  the  place  of  the  accident 
When  the  court  convened  in  the  afternoon, 
the  Judge  directed  a  verdict  in  favor  of  the 
defendant  Plaintiff  appealed  the  case  to  this- 
court 

The  record  discloses  that  about  4  o'clock 
upon  a  rainy  afternoon,  September  30,  1893, 
the  plaintiff  drove  east  on  Holden  avenue, 
and  attempted  to  cross  Woodward  avenue, 
which  runs  north  aud  south,  to  Palmer  ave- 
nue. He  was  driving  a  horse  that  would 
weigh  about  1,200  pounds.  This  horse  was 
hitched  to  a  wagon  which  had  a  wagon  box 
about  10  feet  long  and  32  inches  deep.  Miss 
HaU  was  in  the  rear  of  the  box.  Graff  was 
standing  up.  and  one  Wick  was  on  his  right- 
hand  side,  carrying  an  umbrella.  As  GraiE 
approached  Woodward  avenue,  he  heard  a 
gond  sounded  from  an  electric  car  coming 
south  at  great  speed.  When  he  got  to  the 
asphalt  pavement  he  saw  an  electric  car 
about  a  block  away,  coming  north.  When 
the  plaintiff  came  into  Woodward  avenue, 
his  horse  was  on  a  trot     The  plaintiff  testV 
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fled:  "I  tried  to  check  the  hone,  pull  off  to 
the  right,  aod  avoid  the  car  going  south.  Aa 
I  f;ot,  it  might  be,  as  far  as  the  curb,  I  saw 
I  could  not  turn  around,  and  I  held  back  on 
the  lines,  and  pulled  the  horse  back,  and  I 
could  not  stop  sufficient  to  avoid  colliding 
-with  the  car.  The  horse  collided  with  the 
car.  He  put  his  head  alongside,  and  his 
breast  struck  on  the  car.  The  motorman 
coming  north  saw  my  condition.  When  he 
saw  my  condition,— that  I  could  not  stop  my 
horse,  and  was  trying  to  avoid  him,— he 
stopped  his  car  almost  instantly.  I  was  at- 
tempting to  avoid  this  car  by  turning  south 
on  Woodward  avenue.  I  was  partly  turning 
that  way,— going  towards  Palmer  avenue,— 
but  I  was  trying  to  avoid  this  car  going  south. 
As  I  got  as  far  as  the  curb,  or  thereabonts, 
seeing  I  could  not  turn  sharp  enough,  I  pull- 
ed on  my  horse,  but  I  could  not  stop  my 
horse  sufficiently  to  avoid  colliding  with  the 
north-bound  car.  The  horse  ran  against  that 
car,  and  struck  with  his  breast  The  motor- 
man  on  the  north-bound  car,  when  he  saw 
my  condition,— when  he  saw  I  was  trying  to 
avoid  his  car,— took  in  the  situation  at  a 
glance.  He  put  on  his  brakes,  and  stopped 
his  car  almost  instantly.  And  I  pulled  back 
after  I  bad  struck  the  side  of  the  car.  I 
might  have  pulled  back  two  feet  or  so.  Any 
way  I  pulled  back.  Then  I  heard  the  horse's 
feet  striking  on  the  asphalt  pavement,  and 
slipping  somewhat,  and  that  called  my  atten- 
tion to  IL  I  bad  the  lines  on  the  horse,  and 
his  front  parts  went  down.  I  saw  his  bind 
parts  going  down,  and  the  next  moment  I 
was  tipping  over.  We  all  went  off  on  the 
asphalt  pavement.  I  could  not  Jump  out. 
My  feet  were  close  to  the  end  of  the  box. 
V\Tat  I  lay  on  the  flat  of  my  stomach,  when 
I  fell  oat  As  I  was  getting  up,  I  was  Just 
In  about  a  position  on  my  knees,  and  getting 
up  again,  when  I  got  a  crack  on  the  back 
from  the  south-bound  car  that  knocked  me 
down  again,  and  I  saw  the  car  was  over  me. 
I  have  a  pain  In  my  breast  yet  Expected 
nerer  to  get  out  alive  again.  When  the 
hOTse's  shoulders  struck  the  north-bound  car, 
I  could  not  say  what  she  was  doing.  She 
was  going  at  an  ordinary  gait,— ordinary 
speed;  not  overgoing  speed.  The  car  stop- 
ped Jnst  about  the  time  I  reached  it  The 
shafts  went  up,— the  shafts  r&lsed  up,— but  I 
could  not  say  whether  a  window  was  broken 
or  not  They  said  there  was.  My  horse 
slipped  on  his  Imees  after  he  had  struck  the 
north-bound  car.  I  was  thrown  clear  from 
the  wagon.  I  was  lying  on  the  asphalt  pave- 
ment sliding  along.  Q.  After  this  had  all 
Iiappened,  yon  say  that  the  8outh-l)ound  car 
came  onto  yon?  A.  I  did  not  see  the  south- 
bound car  at  all  until  I  got  struck  by  it— 
not  after  I  took  my  eyes  off  the  car;  bat  I 
saw  It  up  yonder.  The  north-bound  car  stop- 
ped my  progress.  The  north-bound  car  was 
on  the  east  track.  I  was  going  at  an  ordi- 
nary trot  and  as  I  approached  Woodward 
avt-nue,  and  the  horse's  head  was  from  eigh- 


ty to  one  hundred  feet  from  the  westetly 
curb  line,  when  I  saw  the  south-bound  car 
above,  I  liad  a  good  view  from  Woodward 
a-venue  to  the  north,  but  conld  not  say  Imv 
the  view  was  to  the  south,  and  could  not  say 
how  the  buUdlng  was  situated  at  the  aonth. 
There  were  some  trees  there.  I  saw  the 
n(>rth-bound  car  coming  up  Jost  as  I  got  to 
the  asphalt  paving,  or  thereabonts.  I  heard 
the  gong  on  the  south-bonnd  car.  I  saw 
nothing  of  the  north-bound  car  nntll  Just  as 
I  got  to  the  pavement;  that  is,  al>ont  the 
tnm-off.  I  was  trying  to  turn  soatli,  and 
could  not  do  it  as  1  explained  before.  I 
beard  one  gong,  and  that  was  alL  She  was 
over  a  block  away.  That  called  niy  atten- 
tion to  the  south-bound  car.  At  tlte  time  I 
was  looking  straight  ahead,  tmtil  I  got  to  tite 
crossing,  and  was  about  to  tnm,  and  I  saw 
the  other  car,  i^>parently  going  north;  and  I 
tried  to  ttim  south,  and  some  way  or  other 
I  could  not  govern  the  horse,— oonid  not  tmn 
short  enough,  as  I  explained  before,— and  I 
tried  to  stop  the  horse,  and  could  not  stop 
him  sufficiently  to  avoid  his  ooUiding  witli 
the  north-bound  car.  Tlie  horse  ram  Into  it 
anyhow.  The  gong  waa  not  ringing  on  tlw 
north-boond  car.  I  flrst  saw  the  car  when  I 
got  to  the  asphalt  pavement  I  waa  Just 
about  on  the  asphalt  pavement  wben  I  saw 
the  north-bound  car  coming  np.  I  could  not 
say  if  there  was  anything  to  prevent  my  see- 
ing it  before  reachhig  the  asphalt  pavement 
unless  there  were  some  trees.  If  I  had  tinn- 
ed south,  as  I  tried  to  do,  I  wonld  hare  been 
all  right  but  I  could  not  do  it  on  accotmt  of 
my  horse  slipping.  At  the  time  that  I  was 
Jr>st  coming  to  the  asphalt  pavement  Lwas 
looking  straight  ahead;  and  Just  as  I  took 
my  eyes  from  that  car  and  got  Jost  about  to 
the  asphalt  paving,  I  was  about  to  turn,  and 
I  saw  the  other,  the  north-trannd  car.  I  tri.^1 
to  turn  south  by  that  car.  The  nortb-bonad 
car  was  not  straight  ahead  of  me.  It  was 
from  forty  to  sixty  feet  from  me,  g«dng  it;- 
I  was  sitting  In  the  front  part  of  the  wa?.  s 
box,  or  rather  standing  by  the  aide  Fnc-J 
Wick  waa  on  my  right  sitting  on  a  stove  fur- 
ther back  from  the  front  The  hearth  of  tlirt 
stove  was  at  the  front  and  he  was  sittins 
Just  about  the  middle,  and  I  was  op  agains: 
the  end  of  the  box,  facing  south.  It  was  aa 
ordinary  cook  stove,  and  the  lega  were  off. 
Miss  Hall  was  sitting  in  the  rear,— sitting  cs 
a  box  or  something,— facing  north,  abont  trr 
feet  from  me.  The  horse  kept  the  same  rate 
until  I  reached  the  asphalt,  and,  U  any.  ;t 
decreased  somewhat  as  I  was  trying  to  step 
It  but  I  cotild  not  do  it  It  was  raining  a 
flne  sort  of  rain,— not  heavy."  On  the  cross- 
eraminatlon  he  testified:  *T  had  drlvpe 
across  Woodward  avenue,  on  Udden,  before, 
400  or  500  different  thnes.  I  certainly  kne* 
electric  cars  were  running  on  that  street  rtrj 
rapidly  and  frequently,  in  both  directions 
I  was  100  feet  perhaps  less,  from  the  aspinJ; 
when  I  flrst  noticed  the  sontli-lxnnid  nr 
That  is  my  estimate  of  it     I  did  not  mea»- 
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ore  (t  I  had  a  perfectly  dear  rtev  of  tbe 
■onth-bonnd  car.  The  asphalt  on  Woodvard 
avenue  goes  in  on  Holden  abont  ss  far  as 
the  depth  of  the  cross  walk,— about  to  the 
Inside  line  of  the  sidewalk.  I  heard  the 
song  first,  then  looked  and  saw  tbe  south- 
bound car  beyond  Hmdrie  arenue,  the  next 
street  north  of  Palmer,  east  of  Woodward. 
Ii'rom  Palmer  to  Hendrle  is  about  350  feet 
Could  not  say  how  fast  it  was  coming.  I 
could  hear  It  hum.  I  paid  no  attention  to 
the  car  at  all.  She  was  a  good  distance  olL 
HaTlng  seen  where  It  was,  I  paid  no  atten- 
tion, but  drove  along.  I  gness  I  did  not  has- 
ten my  speed.  Q.  You  did  not  stop  him,  or 
tT}-  to  stop  him,  until  after  he  had  got  out  on 
the  asphalt  pavement,  and  you  saw  the  north- 
bound car.  Is  that  right?  A.  Yes,  sir;  abont 
got  to  the  asphalt  pavement,  and  saw  the 
north-bound  car.  I  seen  I  could  not  turn 
south.  I  tried  to  stop,  and  got  about  as  far 
as  the  curb,  or  thereabouts,  and  I  tried  to 
bold  back,  when  I  saw  1  could  not  turn.  I 
■awed  on  the  horse's  month  with  the  lines, 
and  tried  very  hard  to  stop  him,  and  in  spite 
of  that  I  run  into  the  front  part  of  the  north- 
boimd  car.  Q.  So  this  whole  thing,  after 
yon  passed  tbe  curb  line  and  were  stnic]^  by 
the  south-bound  car,  all  took  place  very 
quickly;  it  was  all  done  In  a  very  short 
time?  A.  It  was  not  very  long,  that  is  sure. 
I  had  no  whip  at  all.  Wick  did  not  have  a 
very  big  umbrella.  He  was  not  keeping  the 
rain  off  me  with  it.  Our  feet  were  together. 
He  had  the  umbrella  over  him,  and  not  over 
me.  He  sat  right  close  to  me,  as  I  have  de- 
scribed, on  my  right  side.  He  was  sitting 
on  the  stove.  I  seen  that  north-bound  car 
as  soon  as  I  got  to  the  asphalt  paving.  I 
was  trying  to  turn  off  when  I  got  to  the  curb 
line,  and,  when  I  saw  I  could  not  turn  short 
enough,  I  tried  to  stop  my  horse  and  pull 
liim  back.  Q.  Before  that  you  had  not  seen 
it.  until  you  got  that  far?  A.  There  was  no 
necessity  for  looking  at  it  before  that" 

Mr.  Wick  and  Miss  Hall  were  also  wit- 
nesses. Their,  testimony  did  not  differ  from 
Mr.  Graff's. 

Mr.  Ostrich,  a  witness  for  plaintiff,  testl- 
fled:  "I  bad  the  second  seat  from  the  front, 
on  the  west  side,  in  the  car  going  north,  at 
tbe  time  this  collision  occorred.  I  first  saw 
Mr.  Graff  going  east  «n  Holden,  trying  to 
cross  Woodward  avenue  abont  100  feet  west 
of  the  track  going  east  on  Holden,  driving  at 
an  ordinary  trot  When  I  saw  him  coming, 
and  the  speed  we  were  going  on  the  car,  I 
thought  to  myself  there  might  be  a  collision, 
and  I  had  no  more  thought  so  than  his 
horse  got  about  oa  the  west  side  of  the  track; 
and  at  tbe  same  time,  before  he  struck  the 
track,  he  hustled  to  turn  his  horse  with  the 
line,  and  some  way  the  horse  kind  of  slipped, 
and  the  car  struck  blm.  All  In  one  moment 
It  took  place.  He  was  Just  about  the  west 
curb  of  Woodward  avenue  when  he  began  to 
pnll  his  lines.  He  evidently  saw  tbe  danger 
coming,  and  he  pulled  on  the  lines  quick, 
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and  as  he  pulled  the  hone  obeyed  his  Une, 
and  he  slipped  a  little,  and  by  slipping  it  did 
not  gain  headway  fast  as  if  it  hadn't  sUK>ed, 
and  by  that  time  the  car  struck  the  horse's 
neck,  and  the  horse  went  down.  He  tried 
to  get  up,  but  the  force  of  the  car  kind  of 
held  him  down  again,  and  before  be  could 
get  up  the  south-bound  car,  coming  from  the 
north,  struck  the  whole  rig,  and  ran  over 
the  horse  and  wagon.  I  guess  the  car  struck 
square  in  the  center  of  tbe  whole  rig.  I 
don't  remember  whether  the  south-bound  car 
was  affected  in  its  position  on  the  track.  It 
was  not  thrown  off  the  track,  I  thought  tt 
was  a  very  heavy  collision,  the  way  It  Jerked 
us  around  in  the  car,  and  the  sudden  stop. 
The  north-bound  car  struck  the  horse's  neck. 
The  neck  struck  on  the  west  side  of  the  car, 
—tbe  round  iron, — the  window  in  front 
When  I  first  saw  the  rig  on  Holden,  coming 
across,  the  car  I  was  on  was  between  DO  and 
100  feet  from  Palmer  or  Holden.  The  con- 
ductor probably  saw  the  rig,  and  began  to 
slacken  up.  The  north-bound  car,  to  the  beat 
of  my  Judgment  was  going  about  IS  to  20 
miles  an  hour,  and  It  stopped  within  50  feet 
after  the  brakes  were  applied.  When  I  first 
saw  the  south-bound  car,  it  was  between 
Palmer  and  the  nest  street,  Hendrle.  I 
■boold  Judge  It  was  about  200  feet  away.  I 
kept  my  eyes  on  K.  When  the  horse's 
shoulders  came  In  contact  with  tbe  north- 
bound car,  I  say  the  south-bound  car  was 
about  200  feet  away.  I  saw  Mr.  Wick  and 
Mr.  Oraff  in  their  wagon.  I  can't  say  wheth- 
er the  north-bound  car  or  tbe  south-bound 
car  threw  tbem  out  of  their  wagon, — it  took 
place  ao  quickly.  I  think  the  south-bound 
car  killed  the  horse  and  smashed  their  wag- 
on. The  hone  was  dead  before  the  car 
was  backed  up.  The  front  platform  was 
on  top  of  tbe  borve."  Cross-examination: 
"Mr.  Graff  was  aboot  100  feet  west  of  the 
track,  on  Holden,  and  was  trotting  along, 
when  I  first  saw  him.  I  could  see  him  dis- 
tinctly. The  house  on  the  south-west  comer 
Is  back  all  of  40  or  00  feet  from  the  street, 
and  is  known  as  the  'Mabley  House.'  I  saw 
Mr.  Graff  as  be  reached  the  west  curb,  and 
before  that  I  guess  It  was  his  intention  to 
go  diagonally  across  Woodward,  towards 
Palmer.  I  saw  blm  look  up  at  that  time 
and  see  the  north-bound  car.  As  he  got  to 
the  curb  he  saw  the  north-bound  car.  Then 
he  attempted  to  swing  faia  horse  off  to  the 
right  down  towards  the  south.  He  pulled 
on  the  right  rein,  and  for  some  reason  did  not 
pull  clear  of  the  car.  He  came  Into  the 
front  of  it  The  front  window  was  broken. 
I  should  Judge  the  horse's  head  briAe  the 
front  window.  Some  of  the  glass  came  In^ 
side  the  car.  About  that  time  the  car  stoi>- 
ped,  and  the  horse  slipped  and  went  down. 
Anyway,  the  wagon  tipped  over.  I  don't 
remember  which  car  did  it  though.  Then 
I  looked  around,  and  the  south-bound  car  ran 
on  the  body  of  the  borse,  and  stepped  with 
Its  platform  over  the  horse.     Whether  that 
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car  went  off  the  tnck  or  not,  I  don't  remem- 
ber. I  don't  tbink  It.  It  was  either  the  re- 
vemlnr  of  the  brake,  or  the  stoppingr  of  it 
suddenly,  or  probably  both,  tbat  gave  as  a 
sudden  Jar  on  the  north-bound  car.  The  man 
put  on  his  brakes  and  reversed  hla  current, 
—both  I  should  Judge,  he  stopped  so  quick. 
The  north-bound  car  tras  stopped  very  quick. 
The  north-bound  car  was  between  50  and 
100  feet  south  of  Holden  when  Mr.  Graff's 
horse  first  got  on  the  pavement  on  Wood- 
ward. As  soon  as  the  motorman  saw  that 
Graff  was  going  across  the  street,  he  begran, 
I  presume,  to  try  to  stop  his  car.  I  don't 
know  what  he  thou^t,  but  that  was  done, 
any  way.  I  was  sitting  with  my  back  to 
the  west  side  of  Woodward  avenue.  The 
sudden  stopping  of  the  car  Jerked  me  both 
forward  and  baclc  I  don't  think  the  car 
was  going  at  more  than  the  usual  speed  be- 
fore the  motwrnan  checked  his  car." 

Mrs.  Busseli  testified  on  the  part  of  the 
plaintiff:  "I  was  on  the  south-bound  car  at 
the  time  e(  the  accident  I  was  alone  in 
the  car,  and  sat  at  the  very  upper  comer, 
near  the  front-end  door,  on  the  west  side. 
The  first  thing  that  called  my  attention  to 
this  difficulty  was  that  I  saw  a  wagon  with 
two  men  and  a  woman  turning  into  Wood- 
ward from  Holden,  and  saw  that  it  was  an 
Inevitable  collision,  and  rose  to  prevent  be- 
ing bit  by  the  debris,  if  they  should  strike 
the  car,  and  moved  towards  the  door.  I 
really  could  not  tell  what  the  motorman  did. 
I  think  he  attempted  to  slacken,  because  I 
noticed  the  car.  Of  course,  he  saw  them. 
The  north-bound  car  was  going  very  rapidly 
towards  the  north.  Our  car  was  going  south. 
The  man  that  was  driving  the  horse  was  en- 
deavoring to  free  himself  from  the  south- 
bound car.  I  don't  think  he  saw  the  north- 
bound car  at  all,  because  he  certainly  would 
not  have  gone  across  the  track  If  he  had.  I 
could  not  tell  how  fast  our  car  was  going. 
It  was  coming  rapidly  towards  Holden  ave- 
nue. I  think  Graff  was  looking  at  the  south- 
bound car,  and  had  not  spied  the  north-bound 
car  until  it  came  very  rapidly  upon  him.  He 
was  trying  to  save  himself  from  the  other 
one.  They  came  very  near  together  there, 
and  this  car  struck  him.  He  pulled  up  as 
quickly  as  he  could,— I  saw  that,— and  the 
car  struck  the  horse  and  killed  it.  As  I  rose 
quickly  to  go  towards  the  end,  the  conductor 
went  towards  the  front  hurriedly,  and  I  said, 
'We  are  going  to  hit  that  man.'  He  passed 
towards  the  motorman,  and  by  that  time  we 
bad  struck  the  man,  and  the  horse  was  lull- 
ed, and  the  things  were  tilled  out,  and  the 
man  was  Injured.  Q.  Ton  could  not  give  us 
any  idea  of  the  rate  of  speed  you  were  go- 
ing? A.  Yes;  honestly,  I  thought  we  were 
going  very  fast  Q.  And  when  did  that 
very  fast  rate  cease,  or  when  did  you  feel 
that  the  brakes  of  the  car  were  being  ap- 
plied? Whereabouts  then  were  you  from 
Holden  avenue?  A.  They  began  at  once 
to  attempt  to  save  themselves  from  this,  if 


possible,  bat  It  was  too  late.  Q.  How  far  do 
yon  think  the  car  ran,  after  you  first  saw 
Mr.  Graff,  before  the  car  struck  the  horse? 
A.  I  should  say  it  was  what  would  be  the 
length  of  three  cars,  perhaps;  not  more  than 
that,J[  think."  Cross-examination:  "I  Acm't 
think  they  had  a  raised  umbrella.  As  soon 
as  I  saw  that  the  horse  was  gc^ns  to  pass 
out  into  Woodward  avenue,  I  realijied  that 
there  was  imminent  danger  of  a  coDlsioa. 
and  was  somewhat  startled,  and  went  to- 
wards the  rear  of  the  car.  By  tbe  time  f 
had  gotten  to  the  rear  of  the  car  the  coU 
sion  had  taken  place." 

This  was  subBtantlally  all  of  tbe  testimony 
offered  by  the  plaintiff. 

It  is  claimed  on  the  part  ef  the  plaintiff 
that  "even  if  plaintiff  was  negligent  In  goinc 
upon  defendant's  track,  and  attempting  to 
cross  in  front  of  the  north-bound  car,  yet  u 
defendant  had  time  to  stop  Its  south-bouDd 
car  after  plaintiff  was  seen  to  be  in  a  place 
of  danger,  and  did  not  stop  ita  car  in  time 
to  avoid  the  injury,  plaintlfTs  negligence  wu 
not  such  as  contributed  to  the  accident  and 
defendant's  negligence  was  the  aole  proxi- 
mate cause  of  the  injury."  It  is  urged  that 
the|p  was  evidence  tending  to  support  tlu.< 
claim.  It  is  also  urged  on  the  part  of  fbt 
plaintiff  that  the  whole  case  turns  upon  this 
fact  "Had  the  plaintiff  not  coUided  with  the 
north-bound  car,  could  he  have  crossed  la 
safety  in  front  of  the  south-bound  carT'  and 
the  facts  and  circumstances  show  this  could 
have  been  done,  and  he  was  entitled  to  hare 
his  case  submitted  to  the  Jury  upon  that  the- 
ory; citing  (Jooley,  Torts,  p.  674;  Montgom- 
ery T.  RaUway  Oo.  (Mich.)  61  N.  W.  M3: 
Laethem  v.  Railway  Co.,  100  Mich.  287,  5S 
N.  W.  996.  The  difficulty  with  this  theoiy  is 
that  the  plaintiff  did  collide  with  the  north- 
bound car,  and  the  motorman  of  the  south- 
bound car  did  all  he  could,  when  be  discov- 
ered the  dangerous  position  of  the  plaintiff,  to 
avoid  the  injury.  The  testimony  of  tbe 
plaintiff's  vritness  Mis.  Russell  is  that  th< 
motorman  and  the  conductor  began  at  onov 
to  save  themselves,  if  possible,  but  it  was 
too  late.  The  car  ran  not  more  than  tli^ 
length  ctf  three  cars  after  she  first  saw  Mr 
Graff.  This  was  an  imfortunate  affair,  bm 
Mr.  Graff  was  alone  to  blame  for  the  lesolt. 
The  asphalt  pavement  was  wet  and  riippei? 
The  plaintiff  tried  to  cross  In  front  of  a 
rapidly  approaching  car.  When  he  found  he 
could  not  do  that,  he  attempted  to  rare 
south,  around  the  comer.  His  horse  slipped 
upon  the  pavement  and  he  was  unable  v 
tum  as  quickly  as  it  was  hoped  he  would 
and  be  collided  with  the  north-bound  car 
Scarcely  an  appreciable  jteriod  of  time  elap*- 
ed  before  he  and  his  horse  were  atmck  witi 
the  south-bound  car.  Had  Graff  done  as  aa 
ordinarily  prudent  man  would  hare  done,  tfce 
injury  would  not  have  occurred.  The  cut 
Is  clearly  within  the  rule  as  stated  In  Gvi- 
ner  v.  Railroad  Co.,  97  Mich.  240,  se  N.  W 
603;  McGee  v.  Railway  Co.  (Mich.)  GO  N.  W 
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:93;  Blakeslee  ▼.  Railway  Ca  (Hlch.)  63  N. 
.V.  401;  Fritz  v.  RaUway  Oo.  (Mich.)  62  N. 
,V.  1007.  The  Judgment  of  the  court  below 
B  affirmed,  with  costs.  The  other  Justices 
incurred. 


HODD  et  aL  t.  CARPENTER,  Circuit  Judge. 

(Supreme  0>art  of  Michigan.     March  31, 

1896.) 

MoBTOAOU — FoBBCLosuRB— Substitution  or 
Pakties. 
Chancery  rule  125  (54  N.  W.  It.),  pro- 
riding  for  the  substitution  of  the  aaaignee  of 
L  chose  in  action  as  complainant  in  place  of  his 
Lssignor,  in  a  suit  thereon  commenced  by  the 
issignor  prior  to  the  assignment,  authorizes 
iie  substitution  of  a  second  mortgagee,  paying 
:o  the  senior  mortgagee  the  amount  of  ue  de- 
:ree  recovered  by  him  in  a  suit  to  foreclose  his 
jiortgage,  as  complainant  in  the  foreclosure 
iuit. 

M&udamua  proceedings,  on  the  relation  of 
jreorge  C.  Codd  and  another,  against  Willian 
Lk  Carpenter,  Wayne  circuit  Judge.    Denied. 

Chancery  rule  125  (54  N.  W,  If.)  is  as  fol- 
lows: ''Whenever  the  complainant  in  a  chan- 
cery suit,  wherein  the  right  is,  under  existing 
rules  of  law  and  equltj',  assignable,  shall  liare 
transferred  his  Interest  In  the  subject-matter 
rf  tJie  litigation,  either  voluntarily  or  by  pro- 
cess of  law,  the  suit  shall  not  thereby  be 
abated,  but  the  ti-ansferee  may  present  his 
petition  to  the  court  in  which  said  suit  Is 
pending,  setting  up  the  fact  of  such  transfer, 
lud  asking  to  be  substituted  as  complainant  In 
said  suit  The  facts.  If  they  do  not  appear 
from  the  records  of  the  court,  shall  be  veri- 
fied by  the  affidavit  of  the  party  or  of  some 
other  person.  If,  at  the  hearing,  It  appear 
to  the  court  that  such  transfer  has  been  made, 
an  order  shall  be  made  substituting  the  trans- 
feree as  CAmplainant  In  said  suit,  and  said 
suit  shall  continue  for  the  benefit  of  said 
transferee  as  though  no  transfer  had  been 
made,"  etc, 

Henry  Plass,  for  relators.  Moores  &  Ooff, 
fur  respondent. 

MOORE,  J.  James  C.  Macklln  commenced 
proceedings  In  the  Wayne  circuit  court.  In 
chancery,  to  foreclose  a  mortgage  made  by 
Mary  C.  Seitz,  and  made  the  Wayne  County 
Savings  Bank  and  George  C.  Codd  and  Hen- 
ry Plass  defendants.  The  bank  held  a  sec- 
ond mortgage  on  the  property  covered  by  the 
Macklin  mortgage.  Ck>dd  and  Plass  held  title 
to  the  property  covered  by  the  mortgage,  by 
virtue  of  an  execution  sale  against  Mary  C. 
Seitz,  made  by  the  sheriff  subsequent  to  the 
making  of  both  of  the  above-named  mortga- 
ges. A  decree  was  rendered  in  favor  of  com- 
pbiinant  MaclUin,  and  the  proceedings  were 
unrolled.  The  amount  named  in  the  decree 
drew  10  per  cent  interest  February  19,  1896, 
more  than  three  months  after  the  property 
described  in  the  mortgage  could  have  been 
advertised  for  sale,  the  bank  paid  to  Browse 


T.  Prentlaa,  solicitor  for  the  complainant, 
Macklln,  the  amount  of  the  decree  and  inter- 
est to  date,  and  demanded  an  assignment  of 
the  bond  and  mortgage,  the  same  not  having 
been  filed  In  the  case,  and  also  an  assign- 
ment of  the  decree.  The  money' was  accepted 
by  Prentiss,  but  an  assignment  of  the  decree 
and  bond  and  mortgage  was  refused.  A  i>etl- 
tlon  was  Immediately  filed  by  the  bank,  set- 
ting np  the  fact  of  the  payment  of  the  de- 
cree, the  demand  for  on  assignment,  and  ask- 
ing to  be  substituted  as  complainant  in  the 
foreclosure  suit  The  hearing  of  the  petition 
was  duly  noticed,  and  answers  were  filed  by 
Ck>dd  and  Plass  and  Prentiss.  The  case  was 
heard  by  the  circuit  Judge,  who  made  the  or- 
der of  substitution  prayed  for  In  the  petition, 
and,  on  granting  said  order,  filed  a  written 
opinion,  reading  as  follows:  "Under  the  au- 
thorities cited,  the  Wayne  (3ounty  Savings 
Bank  is  clearly  the  equitable  assignee  of  the 
complainant  The  only  question  is  whether 
rule  125  (54  N.  W.  Iv.)  gives  such  equitable 
assignee  the  right  to  be  substituted  as  com- 
plainant I  am  unable  to  see  any  reason  Jus- 
tifying me  in  saying  that  said  rule  does  not 
apply  to  equitable  as  well  as  other  assignees. 
Clearly,  the  complainant  has  transferred  his 
Interest  In  the  subject-matter  of  the  litigation, 
and  the  Wayne  County  Savings  Bank  has  ac- 
quired it  That  disposes  of  the  case.  I  am 
unable  to  see  how  the  rights  of  the  defend- 
ants are  in  any  way  prejudiced.  There  Is  a 
decree  ordering  the  property  to  be  sold. 
Whether  that  decree  la  enforced  by  the  com- 
plainant or  the  Wayne  County  Savings  Bank 
could  make  no  difference  to  them.  It  is  urged 
that  they  are  prejudiced  by  reason  of  the  fact 
that  they  do  not  know  how  much  of  the  sur- 
plus will  be  taken  by  the  second  mortgage, 
viz.  the  mortgage  heretofore  held  by  the 
Wayne  (bounty  Savings  Bank.  Of  this  they 
can  readily  inform  themselves,  and,  moreover, 
that  is  a  question  which  will  be  adjudicated 
on  the  application  respecting  the  surplus.  The 
motion  must  tlierefore  be  granted."  The  re- 
lators ask  this  court  to  set  aside  the  order 
made  by  the  circuit  Judge.  We  think  this  case 
1b  one  coming  within  the  provisions  of  chan- 
cery rule  125  (54  N.  W.  iv.)  and  that  the  order 
made  by  Judge  Carpenter  should  stand.  The 
writ  Is  denied.   The  other  Justices  concurred. 


PEOPLE  V.  ISHAM. 

(Supreme  Court  of  Michigan.     March  31, 

1896.) 

ADCLTBRT — COI1PI.AIIIT    AND    InPORHATIOM— WlT- 

MB8S— EvlDBXCB. 

1.  The  complaint  warrant,  and  Informa- 
tion in  a  prosecution  for  adultery  need  not  al- 
lege that  the  complainant  was  defendant's 
wife.  It  is  enough  that  it  appears  that  the 
marriage  was  admitted  before  the  examining 
magistrate  by  defendant's  attorney;  the  pre- 
sumption being  that  the  admission  was  in  de- 
fendant's presence,  and  was  binding  on  him. 

2.  It  is  proper  to  allow  at  the  trial  the  in- 
dorsement on  the  information  of  the  name  of  a 
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witness,  and  to  admit  his  testimony,  on  the 
affidavit  of  the  prosecuting  attorney,  dated 
some  13  days  before  the  trial,  and  filed  on  the 
day  after  it  was  made,  reciting  that  he  was  a 
necessary  and  material  witness,  that  afiiant 
was  not  till  then  advised  of  his  name,  or  of  the 
character  of  his  testimony,  and  that  be  had 
'Mmmunicated  the  name  of  the  person  t«  de- 
teudant's  attorney. 

3.  A    marriage    certificate,    when     accom- 

ganied  by  proof  of  the  identity  of  the  parties, 
I  admissible  to  prove  marriage  in  a  prosecu- 
tion  for  adultery. 

4.  An  extrajudicial  confession  by  defend- 
ant of  his  marriage  is  not  alone  sufficient  proof 
thereof  to  sustain  a  conviction  of  adultery. 

5.  On  a  prosecution  for  adultery,  the  hus- 
band of  the  one  with  whom  he  Is  alleged  to 
have  committed  the  o&euse  may  testify  to  his 
marriage  to  her. 

6.  A  wife  who  has  instituted  prosecution 
«f  her  husband  for  adultery  cannot  testify  that 
she  is  his  wife;  2  How.  Ann.  St.  $  754(5,  pro- 
viding that  in  a  proceeding  instituted  by  the 
husband  or  wife  in  consequence  of  adultery 
they  shall  not  be  competent  to  testily. 

Exceptions  from  circuit  court,  Ionia  coun- 
ty;  Frank  D.  M.  Davis,  Judg& 

James  W.  Isham  was  convicted  of  adul- 
tery, and  excepts.     Yerdlct  set  aside. 

The  affidavit  referred  to  In  tlie  opinion,  en- 
titled la  the  cause,  was  as  follows:  "County 
of  Ionia— ss. :  Royal  A.  Hawley,  of  said  coun- 
ty, being  duly  sworn,  deposes  and  says  that 
be  is  the  prosecuting  attorney  of  said  coun- 
ty; that  the  above-entitled  cause  is  on  the 
calendar  for  trial  at  the  present  term  of  this 
court;  that  Hampton  Rich  and  Charles  Dol- 
son,  of  the  city  of  Ionia,  in  said  county,  are 
necessaiy  and  material  witnesses  on  the 
trial  of  said  cause,  in  behalf  of  said  people; 
that  this  deponent  was  not  advised  of  the 
names  of  said  witnesses,  nor  of  the  char- 
acter of  their  testimony  in  said  cause,  until 
the  afternoon  of  November  26,  1S95;  and 
that  on  the  morning  of  November  27,  1805, 
this  deponent  caused  the  names  of  said  per- 
sons to  be  communicated  to  A.  A.  Ellis,  at- 
torney for  said  respondent  Emma  Leonard, 
and  John  NIchol,  attorney  for  said  respond- 
ent James  W.  Isham;  that  this  deponent 
therefore  asks  that  the  names  of  said  per^ 
sons  may  be  indorsed  on  the  Information 
filed  herein." 

K.  A.  Hawley,  Pros.  Atty.,  for  the  People. 
John  NIchol  (A.  A.  Ellis,  of  counsel),  for  de- 
fendant, 

HOOKER,  3.  The  defendant  Isham  was 
charged,  together  with  one  Emma  Leonard, 
his  alleged  paramour,  with  the  offense  of 
adultery,  upon  complaint  of  one  Elizabeth 
J.  Isham.  Neither  the  complaint,  warrant, 
nor  information  alleged  that  the  complain- 
ant was  the  wife  of  the  defendant  A  pre- 
liminary examination  was  had,  and  the  tes- 
timony was  reduced  to  writing,  subscribed 
by  the  witnesses,  and  returned  by  the  Jus- 
tice. It  Is  contended  that  this  shows  that 
there  was  no  evidence  of  such  marriage. 
Appended  to  the  return  was  the  following, 
over  the  signature  of  the  examining  magis- 
trate:   "It  Is  hereby  admitted  by  Mr.  NIchol 


that  Mr.  Isham  went  through  a  nuuriase 
ceremony  with  the  complaining  witness  in 
this  case,  for  the  purpose  of  tliis  case.  T. 
M.  Nesbltt,  J.  P."  A  plea  of  not  guilty  was 
withdrawn  by  leave  of  court,  and  a  motion 
to  quash  was  made,  based  upon  several 
grounds,  principal  among  wbicb  was  the 
claim  that  there  was  no  allegation  or  proof 
of  the  marriage  of  complainant  and  defend- 
ant This  motion  was  supported  by  tbe  affi- 
davit of  counsel,  denying  that  be  had  ao- 
thorlty  to  admit,  or  intended  to  admit,  suc^ 
marriage.  This  was  supplemented  by  aa 
affidavit  of  the  justice  to  the  effect  that,  "up- 
on tbe  argument  before  him,  counsel  for  de- 
fendant contended  that  there  was  no  evi- 
dence of  such  marriage,  and  that  thereupoo 
both  the  prosecuting  attorney  and  tbe  justice 
claimed  that  defendant's  counsel  had  admit- 
ted the  fact,  or  that  the  ceremony  had  in 
fact  been  performed  between  them,  for  tbe 
purposes  of  the  examination,-"  and  defend- 
ant's counsel  then  and  there  denied  It,  and 
declined  to  be  bound  by  It  The  court  de- 
nied the  moti>n  to  quash.  A  plea  of  not 
guilty  was  therefore  entered  by  direction  of 
the  court,  defendant  standing  mute,  and  a 
trial  resulted  In  conviction.  Upon  the  trial 
the  court  permitted  the  prosecuting  attorue; 
to  Indorse  the  name  of  the  witness  upon  the 
information  upon  an  affidavit  dated  some  13 
days  before  the  trial.  Mr.  Leonard,  the  hus- 
band of  defendant's  alleged  paramour,  was 
sworn  on  behalf  of  the  people,  and  testitied 
to  his  marital  relations  with  Mrs.  Leonard, 
and  Elizabeth  J.  Isham  was  i>ermitted  to  tes- 
tify that  she  was  the  wife  of  the  defendant: 
tlrnt  they  were  married  June  26,  18S1,  at 
Plymouth,  Wayne  county,  by  one  James  Car 
rol,  a  Baptist  minister;  that  <»ly  his  wife 
was  present  as  a  witness;  and  that  the  de- 
fendant and  this  witness,  Mrs.  Isham.  after- 
wards cohabited  until  July,  1895.  The  mar- 
riage certificate  of  the  marriage  between 
Leonard  and  wife  was  admitted  against  ob- 
jection. Dolson  testified  that  the  defcudani 
procured  from  him  a  mutual  benefit  c^tiii- 
cate  of  Insurance,  payable  to  Elizabeth 
Isham,  upon  the  representation  that  she  was 
his  wife.  It  does  not  appear  that  there  was 
any  evidence  in  the  case  tending  to  dispute 
either  of  said  marriages.  The  complaint 
warrant,  and  information  were  valid,  unless 
It  was  necessary  that  they  contain  the  al- 
legation that  the  complainant  was  the  wife 
of  the  defendant  The  statute  (2  How.  Add. 
St  i  7546)  provides:  "A  husband  shall  not 
be  examined  as  a  witness,  for  or  against  his 
wife,  without  her  consent;  nor  a  wife,  for 
or  agadnst  her  husband,  without  his  consent 
except  in  cases  where  the  husband  or  wife 
shall  be  a  party  to  the  record.  In  a  suit  ac- 
tion, or  proceeding  where  the  title  to  the 
separate  property  of  the  husband  or  wife, 
so  called  or  offered  as  a  witness,  or  where 
the  title  to  property  derived  from,  through, 
or  under  the  husband  or  wife  so  called  or 
offered  as  a  witness,  shall  be  the  subject 
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matter  In  controversy  or  litigation,  In  such 
suit,  action  or  proceeding,  In  opposition  to 
tbe  claim  <»:  interest  of  the  other  of  said  mar- 
ried persons,  who  U  a  party  to  tbe  record  in 
Bucta  suit,  action  or  proceeding;  and  in  all 
such  cases,  such  hustmnd  or  wife  who  mat^ea 
such  claim  of  title,  or  under  or  from  whom 
such  title  is  derived,  shall  be  as  competent 
to  testify  in  relation  to  said  separate  prop- 
erty and  the  title  thereto,  without  the  con- 
sent of  said  husband  or  wife,  who  is  a  party 
to  tbe  record  in  anch  suit,  action  or  proceed- 
Ine,  as  though  such  marriage  relation  did 
not  exist;  nor  shall  either,  during  the  mai^ 
riago  or  afterwards,  without  the  consent  of 
both,  be  examined  as  to  any  communication 
made  by  one  to  the  other,  during  the  mar- 
riage; but  In  any  action  or  proceeding  insti- 
tuted by  the  husband  or  wife,  in  conse- 
quence of  adultery,  the  husband  and  wife 
shall  not  be  competent  to  testify." 

The  complaint  required  by  statute  ii  not 
an  elembut  of  the  offense,  but  it  is  a  condi- 
tion to  its  prosecution;  and,  where  a  Code 
required  that  an  Indictment  must  show  on 
its  face  that  the  offense  which  it  charges  is 
triable  In  the  court  to  which  it  is  returnable, 
it  has  been  held  necessary  to  set  up  the  re- 
lation between  the  complainant  and  defend- 
ant State  V.  Mahan  aowa)  46  N.  W.  856. 
A  later  case  decided  by  the  same  court  (Iowa) 
holds,  however,  that  proof  of  the  fact  may 
be  introduced,  though  no  averment  of  the 
fact  is  found  in  the  indictment  State  v.  Maas 
(Iowa)  49  N.  W.  1038,  and  see  cases  dted  in 
tbe  opinion;  State  v.  Andrews  (Iowa)  64  N. 
W.  404. 

We  are  of  the  opinion  that  the  Justice  ac- 
quired Jurisdiction  of  the  defendant  through 
the  complaint  and  warrant  and  we  are  also 
of  the  opinion  that  he  w«a  justified  in  acting 
upon  tbe  admission  made  by  the  defendant's 
counsel  that  a  marriage  ceremony  had  been 
performed.  In  this  connection  we  disavow 
any  implication  that  the  trial  court  upon 
a  motion  to  quash,  may  be  asl^d  to  review 
the  magistrate's  examination,  to  ascertain 
whether  a  prima  facie  case  has  been  made 
oat  Here  we  must  presume  that  the  admis- 
Blon  occurred  in  the  presence  of  the  accused, 
and  was  binding  upon  him  for  the  purpose 
of  the  examination,  and  Justified  his  commit- 
ting the  defendant  for  trial.  We  think  the 
testimony  of  Dolson  was  properly  received, 
it  being  within  the  proper  exercise  of  the 
discretion  of  the  trial  court  to  permit  the  In- 
dorsement of  bis'  name,  under  the  facts 
shown  by  the  affidavit  of  the  prosecuting  of- 
ficer, which  was  filed  on  the  day  after  it 
was  made.  The  only  evidence  tending  to  es- 
tablish the  marriage  of  Mrs.  Leonard  was 
that  of  her  bnrtMtnd  and  the  marriage  cer- 
tificate, while  all  that  was  shown  in  rela- 
tion to  the  defendant's  marriage  was  the 
testimony  of  Mrs.  Isham  that  she  was  his 
wife,  and  the  testimony  of  Dolson  that  the 
defendant  acknowledged  her  as  such  In  the 
transaction  mentlcmed.     In  the  case  of  Peo- 


ple V.  Lambert,  6  Mich.  340,  it  was  held  in 
a  case  of  bigamy  that  the  first  marriage 
could  not  be  established  by  the  confession  of 
tbe  defendant  alone,  and  that  the  marriage 
certificate  was  not  admissible  to  prove  it 
The  marriage  certificate  mentioned  in  that 
cose  was  a  foreign  certificate,  and  there  were 
several  objections  to  its  admissibility.  The 
admissibility  of  marriage  certificates  gener- 
ally, where  accomx>anied  by  proof  of  the 
identity  of  the  parties,  is  recognized  in  the 
case  of  People  v.  Broughton,  49  Mich.  S39, 
13  N.  W.  621.  See  Cameron  v.  State,  48  Am. 
Dec.  Ill,  and  cases  cited  in  note,  page  119. 
As  to  the  marriage  of  the  defendant  the  rule 
seems  well  settled  that  an  extrajudicial  con- 
fession alone  will  not  support  a  conviction. 
People  V.  Lambert,  5  Mich.  366;  People  v. 
Lane,  49  Mich.  340,  18  N.  W.  622;  People  v. 
Hess,  85  Mich.  128,  48  N.  W.  181.  The  tes- 
timony of  Leonard,  if  offered  to  prove  tbe 
fact  of  adultery,  might  be  of  doubtful  admis- 
sibility, under  the  case  of  People  v.  Fowler 
(Mich.)  62  N.  W.  672;  but  his  testimony  does 
not  fall  within  that  class  of  cases  which  for- 
bids the  Introduction  of  evidence  tending  to 
show  misconduct  of  a  spouse,  having  been 
offered  merely  to  prove  tbe  marriage.  We 
think  the  teetlmony  was  admissible.  The 
testimony  of  Mrs.  Isham  was  clearly  inad- 
missible, under  the  statute  (2  How.  Ann.  St. 
I  '764^. 

We  must  therefore  set  aside  the  verdict, 
and  direct  a  new  trial.  Ordered  according- 
ly.    The  other  Justices  concurred. 


ANDERSON    v.    FIRST   NAT.    BANK    OF 

GRAND  F0BKS.1 
(Supreme  <3onrt  of  North  Dakota.    April  30. 

18Da) 
Natiohal  Banks — Salb  op  Collateral— Comvbk- 

SION— EiLKCTION  op  RBilBDtBS— WaIVBB 
OP  TOBT. 

1.  Where  a  national  tMink  holds  notes  of  its 
debtor  as  collateral  to  his  indebtedness  to  the 
bank,  it  may  lawfully  act  as  agent  for  bim  in 
the  sale  of  such  notes  to  a  third  person,  such 
agency  being  merely  incidental  to  the  exercise 
of  its  conceded  power  to  collect  the  claim  out 
of  such  collateral  notes.  But,  ordinarily,  a 
national  bank  may  not  engage  In  the  bnsiness 
of  agency.  The  fact  that  its  act  in  assuming 
to  represent  another  as  agent  ia  ultra  vires 
will  not  exempt  it  from  those  rules  of  law 
which  regulate  the  duties  of  an  agent  to  his 

Brindpal.  It  cannot  plead  its  own  violation  of 
iw  to  jnstlfy  a  breach  of  trust  Accordingly, 
hdd,  that  a  national  bank  which  had  assumed 
to  sell  for  another  certain  notes  owned  by  him, 
but  had,  instead  of  so  selling  them  to  a  third 
person  without  his  knowledge,  sold  them  to 
Itself,  had  violated  its  duty  to  the  owner,  the 
same  as  if  it  had  full  power  under  the  law  to 
act  as  such  agent;  and  was,  therefore,  guilty 
of  a  conyersioD  of  snch  notes. 

2.  Where  an  agent  without  the  consent 
of  his  principal,  sells  to  Iiimseif  at  the  price  he 
was  anthorized  to  sell  to  a  third  person,  the 
waiver  by  the  principal  of  his  right  to  proceed 
as  for  tort  founded  on  the  conversion  by  the 

iRehearing  denied  June  6.  1896. 
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a^ent  of  hiB  property  in  pnrcfaaaing  the  same 
himself,  and  his  electing  to  sae  the  agent  on  an 
implied  contract  of  purchase  by  the  agent, 
does  not  constitute  a  ratification  of  the  orig- 
inal act  of  the  agent  in  purchasing  himself  so 
as  to  limit  the  recovery  to  the  price  specified; 
but  it  is  merely  a  wairer  of  the  element  of  tort 
in  the  transaction.  The  agent  is  liable  on  the 
theory  of  the  purchase  by  him  of  the  property 
at  the  time  of  the  conversion  at  the  then  value 
of  the  property,  irrespective  of  the  price  for 
which  he  was  anthoriied  to  sell  to  a  third  per- 
son. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Grand  Forks 
county;   Charles  F.  Templeton,  Judge. 

Action  by  Alexander  Anderson  against  the 
First  National  Bank  of  Grand  Forks.  From 
an  order  directing  a  verdict  for  defendant, 
plaintiff  appeals.    Reversed. 

Phelps  &  Phelps,  for  appellant  Burke 
GorI>ett,  for  respondent 

CORLISS,  J.  Banquo's  ghost  was  not  more 
persistent  than  is  this  litigation.  It  will  not 
down,  either  in  the  court  below  or  In  this 
tribunal.  Thrice  has  It  been  tried  in  the  dis- 
trict court,  and  it  is  now  for  the  third  time 
before  us  on  appeal.  The  facts  have  been  so 
fully  developed  In  the  opinions  written  on 
the  two  former  appeals  (4  N.  D.  182,  59  N.  W. 
1029,  and  64  N.  W.  114)  that  it  Is  unneces- 
fiary  to  do  more  at  this  time  than  to  refer  to 
those  opinions,  and  point  out  the  new  ele- 
ments which  on  the  tiliird  trial  were  Introdu- 
ced Into  the  case.  On  this  last  trial,  as  on 
the  previous  trials,  the  court  directed  a  ver- 
dict for  the  defendant  It  Is  this  ruling  at  the 
district  court  which  is  challenged  on  this  ap- 
peal. SlBce  the  case  was  before  us  last,  the 
pleadlngB  on  both  sides  have  been  amended. 
The  plaintiff  has  dected  to  treat  the  act  of 
the  defendant  in  assuming  to  sell  to  itself,  in 
violation  of  its  duty  to  the  plaintiff  as  his 
agent  as  a  conversion  of  the  notes,  and  has 
also  elected  to  waive  the  t<Mt,  and  sue  on 
the  theory  of  an  implied  promise  on  the  part 
of  the  defendant  to  pay  the  value  of  these 
notes  at  the  time  of  their  conversion.  The 
defendant  by  its  amended  answer,  now  for 
the  first  time  asserts  that  It  was  not  acting 
as  agent,  did  not  Intend  to  act  as  agent,  and 
was  not  regarded  by  the  plaintiff  as  being 
his  agent  In  the  transaction  leading  up  to  the 
alleged  sale  of  the  property  in  question.  No 
»ew  facts  were  disclosed  on  the  trial  to  sup- 
port this  utterly  untenable  theory.  The  facts 
are  precisely  the  same  as  they  were  when  this 
case  was  before  us  the  last  time.  See  64  N. 
W.  114.  We  then  held  on  these  same  facts 
that  defendant  was  plaintiff's  agent  In  the 
selling  of  the  notes  In  question.  That  fact 
is,  therefore,  no  longer  open  to  controversy. 
At  all  times  up  to  the  period  when  the  defend- 
ant's answer  was  amended,  It  had  conceded 
that  it  was  agent,  and  it  defended  the  case 
solely  on  the  ground  that  It  had  accounted 
for  and  paid  over  to  plaintiff  all  the  net  pro- 
ceeds of  the  sale  effected  by  it  as  such  agent 
The  agency  was,  In  effect   admitted   in   the 


!  original  answer.    It  formed  the  comer  stone 
I  of  defendant's  argument  in  lUls  court  oo  the 
I  first  appeal,  and  was  not  questioned  by  de- 
fendant's counsel  In  brief  or  oral  argument 
on  the  second  appeal.     But  we  do  not  need 
to  rest  our  ruling  on  this  point  on  the  grooO'l 
that  the  question  is  settied,  ot  on  tlie  further 
ground  that  defendant  has  estopped  itself  by 
its  own  solemn  admission  from  raising  tb<- 
point    The  evidence  adduced  oo  this  last  trial 
not  only  utterly  failed  to  support  the  defend- 
ant's theory  in  this  regard,  but  on  the  cod- 
trary,  conclusively  established  the  agency  a* 
a  fact    As  before  stated,  that  evidence  wa'4 
the  same  as  on  the  ih^vIous  trials,  and  wa^ 
the  same  evidence  that  was  before  na  on  tb' 
two  former  appeals.    We  might  without  fur- 
ther discussion  of  this  question  here,  refer 
to  the  opinions  on  those  appeals  as  abowin: 
beyond  doul>t  that  both  plaintiff  and  defend- 
ant  understood,   and   had   reason   to    under- 
stand, that  defendant  was  acting  aa  plaintiirf 
agent  in  the  sale  of  the  plaintiff's  notes.    Bo: 
in  view  of  the  fact  that  the  learned   trial 
Judge,  In  directing  a  verdict  for  defendant 
placed   his   ruling   mi   the   ground    that   D'> 
agency  had  been  established,  we  win  brieHy 
refer  to   the  evidence  on   this   point      It  is 
undisputed   that    whatever  anangemeBt   was 
made  between  defendant  and  plaintiff  is  em- 
bodied in  certain  letters  and  telegrams  whiofa 
passed   between  them.     On    September   14. 
1891,  defendant  wrote  idahitiff   ttiat   if  bi- 
would  allow  defendant  a  small  oonuntssioa 
it  would  try  and  place  the  paper  for  him. 
This  letto'  net  being  answered  by  pialntit. 
the  defendant  telegraphed  plaintiff  as  foDow 
on  October  3, 1S91:    "Wire  us  your  best  offer 
so  we  can  advise  a  party  who  said  that  br 
would   hold   his  money  till  we   heard  froa 
you."     Plaintiff  having  telegraphed   delemi- 
ant  that  he  would  allow  a  dlscoimt  of  S^Ot 
the  defendant  assumed  to  make  the  aale  un- 
der these   Instructions,  and  on   October  7:  i 
sent  him  a  statement  In  which  It  ckarged  a 
commission  of  |3S  for  selling  the  notes.    Ti- 
assert  in  view  of  these  communlcatiocK  br 
defendant  to  plaintiff,  that  it  did  not  assmnr 
to  act  as  agent  for  him,  and  that  be  did  no- 
so  understand  tliese   communications,    is   ''> 
trifle  with  and  pervert  the  plain  meaning  of 
the  language  deliberately  employed  by   th<^ 
defendant.     The  utter  grotesqueness  of  th» 
new  theory  of  defendant's  counsel.  In  -view  of 
the  facts.  Is  brought  out  very  prominently  ia 
the  amended  answer.     In  that  answer  it  is 
alleged    that    defendant    beUeTed,    and    wai 
Justified  in  beUering,  tliat  plaintiff  Intrndc-i 
said  telegram  (1.  e.  the  one  offering  to  allow 
a  discount  of  $500,  following  defendant's  coia- 
munlcations  to  plaintiff  which  have  been  al- 
ready referred  to)  as  an  offer  to  sell  nSd 
notes  to  defendant     In  the  next  paragraph 
defendant  avers  that  acting  on  this  belief,  .t 
wrote  the  letter  of  October  7,  1891.  aeecn- 
panied  by  Xhi  statement  as  part  ot  It  ii 
which  defendant  charged  the  platatlir  a  coo^ 
mission  of  $35  for  maUnx  the  salcw     Tte  al- 
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legation,  therefore,  la  tbat,  believing  that 
plaintiff  undetstood  that  defendant  was  act- 
ing for  Itself,  and  not  for  blm.  It  neyertueleBS 
charged  him  a  commission,  on  the  theory 
that  It  was  acting  for  him;  and  Immediately 
reported  to  him  the  fact  that  It  had  made 
such  charge.  That  defendant  assumed  to  act 
«8  such  agent  for  plaintiff  cannot  be  doubted. 
Sut  It  la  contended  that  a  national  bank  can- 
not legally  engage  In  the  business  of  acting 
as  agent  for  another  In  the  sale  of  securities 
such  as  those  which  were  owned  by  the  plain- 
tiff. But  that  l8  not  the  precise  question  be- 
fore the  court  It  ignores  the  conceded  fact 
that  at  the  time  this  correspondence  was  bad 
the  defendant  held  plaintiff's  note  for  $2,000, 
-which  It  had  discounted  in  the  regular  coinse 
of  business.  The  seven  notes  In  question  be- 
longing to  plaintiff  were  also  held  by  the  bank 
as  collateral  to  plaintiff's  indebtedness  on 
that  note.  The  bank,  as  pledgee,  c«uld  not 
sell  these  .notes.  It  could  only  ccdlect  them. 
Certainly,  In  furtherance  of  its  undoubted 
power  to  collect  a  debt  from  one  whose  paper 
It  had  discounted.  It  could,  with  the  assent 
of  the  debtor,  act  as  his  agent  In  the  disposi- 
tion by  sale  of  collateral  held  by  it  to  secure 
such  debt  In  doing  so  in  this  case  the  bank 
was  not  engaged  in  the  general  business  of 
agency.  The  bank  merely  acted  as  agent  In 
the  particular  case  under  special  circuutstan- 
oes,  when  the  exercise  of  power  to  act  as 
agent  was  merely  incidental,  and  entirely 
subordinate  to  the  exercise  of  the  conceded 
power  uf  every  national  bank  to  take  all  the 
steps  which  may  be  necessary,  apprcH>riate, 
or  useful  In  the  collection  of  Its  claims  against 
others.  To  deny  to  a  national  bank  large  In- 
cidental powers  In  the  enforcement  of  such 
claims  would  be  8«iously  to  hamper  and 
cripirfe  them,  and  this,  too,  without  necessity, 
and  In  the  face  of  general  principles.  There 
is  a  wide  difference  between  a  bank  engaging 
in  the  business  of  agency  when  the  agency  is 
not  in  fnrtheranoe  of  the  powers  cMiferred 
upon  the  bank,  and,  on  the  other  hand,  its 
acting  f <Hv  a  debtor  of  the  bank  under  his  au- 
thority In  the  disposition  of  collaterals  held 
by  the  bank  to  secure  the  debt  when  without 
such  authority  the  bank  would  have  had  no 
power  to  make  such  disposition.  We  are  of 
opinion  that  under  the  facts  of  this  case 
the  defendant  In  assuming  to  act  for  i^in- 
tlff  In  the  sate  of  these  notes  with  his  consent 
kept  entirely  within  the  limits  of  Its  power. 
The  whole  drift  of  authority  seems  to  us  to 
support  this  view.  Shlnkle  v.  Bank,  22  Ohio 
St  516-.'>24;  Holmes  v.  Boyd,  90  Ind.  332; 
.Tohn  A.  Roebllng  Son's  Co.  v.  First  Nat  Bank 
of  Richmond,  Ya.,  30  Fed.  T44;  Reynolds  v. 
Simpson,  74  Oa.  454;  Wylle  v.  Bank,  119  n. 
a  381,  7  Sup.  Ct  268;  McCraith  v.  Bank  (N. 
T.  App.)  10  N.  E.  802;  First  Nat  Bank  v. 
National  Exdi.  Bank,  02  U.  S.  122;  1  Morse, 
Banks,  U  77,  78.  The  Wylle  Case  appears  to 
be  neariy  in  point  The  principle  which  un- 
derlies all  the  decisions  cited  Is  the  prin- 
ciple which  we  apply  In  this  cause.    We  hold 


that  as  an  Incident  of  the  conceded  power  ot 
the  bank  to  realize  on  security  it  held,  it  had 
power  to  act  as  agent  for  the  plaintiff  in  ef- 
fecting a  sale  thereof;  thus  enabling  it  to 
turn  tbat  security  into  cash  to  be  applied  on 
its  dalm.  But  we  would  reach  no  different 
conclusion  even  though  we  should  assume 
that  the  act  of  the  bank  was  ultra  vires.  It  is 
one  thing  to  assert  that  a  bank  cannot  legally 
oigage  In  the  business  of  acting  as  agent  It 
l8>  an  entirely  different  thing  to  assert  tbat 
when  it  has  iu  fact  assumed  to  act  as  agent 
it  shall  not  be  held  to  the  ordinary  duties  and 
obligations  which  govern  such  a  relation.  A 
bank  may  repudiate  Its  promise  to  act  as 
agent  when  such  promise  is  not  binding,  and 
In  so  doing  It  will  incur  no  liability.  So  long 
as  the  matter  remains  executory,  it  can  fall 
back  upon  the  defense  of  ultra  vires.  But  a 
widely  different  question  is  presented  when 
It  has  executed  or  pretended  to  execute  the 
agency.  So  long  as  the  business  remains  un- 
finished, the  person  dealing  with  the  bank 
must  take  the  risk  of  the  refusal  by  the  latter 
to  proceed.  He  Is  bound  to  know  that  the 
act  is  ultra  vires.  But  it  is  not  a  physical  im- 
possibility for  a  bank  to  act  as  agent  If  It 
assumes  to  and  does  so  act  and  receives  the 
proceeds  of  the  sale,  It  must  account  for 
them  as  agent  It  has  undoubtedly  violated 
the  law  by  exercising  jMwers  not  conferred 
npon  It  But  this  vit^tion  can  be  taken  ad- 
vantage of  only  by  the  sovereign  authority 
which  created  the  bank.  Bank  v.  Butler,  157 
Mass.  548,  32  N.  E.  909;  Bank  v.  Smith  (8. 
I>.)  65  N.  W.  437;  Bank  v.  Hanson  (Minn.)  21 
N.  W.  850;  Hennessy  v.  aty  of  St  Paul 
(Hinn.)  55  N.  W.  1123.  Indeed,  in  many 
cases  this  is  the  rule,  although  the  act  per- 
formed by  the  bank  is  In  defiance  of  a  pos- 
itive statutory  prohibition.  Bank  v.  Mat- 
thews, 98  U.  S.  621;  Bank  v.  Whitney,  103 
U.  S.  99;  Thompson  ▼.  Bank,  146  U.  S.  240, 
13  Sap.  Ct  66;  Bank  v.  Townsend,  139  U. 
a  07,  11  Sup.  Ct  496;  Bank  v.  Birch.  130  N. 
Y.  221,  29  N.  B,  127. 

It  win  be  noticed  that  the  authorities  hold 
that  the  bank  itself  can  enforce  a  contract  or 
obligation  or  security  although  in  securing 
the  cause  of  actimi  or  security  It  exercised  a 
power  not  cMiferred.  Surely,  then,  it  should 
not  itself  be  heard  to  urge  its  own  violation 
«f  law  as  a  defense  to  the  contention  that  bar- 
ing assumed  to  act  as  agent  it  must  live  up 
to  the  common  honesty  which  is  required  of 
all  agents.-  Stripped  of  all  disguise,  the  rul- 
ing of  the  court.  If  the  decision  herein  was 
placed  on  that  ground.  Is  that  the  bank, 
which  had  Induced  another  to  believe  that 
it  was  acting  as  agent  for  him,  and  who  has 
therefore  reposed  full  confidence  in  such 
bank,  may  urge  Its  own  unlawful  usuriiation 
of  power  as  a  justification  for  its  betrayal  of 
the  trust  reposed  in  it  If  Its  first  act,  in 
assuming  to  represent  the  plaintiff  In  the 
sale,  bad  been  lawful,  it  would  have  been 
liable  for  Its  subsequent  Illegal  act  But 
because  both  acts  were  Illegal  it  ts  Insisted, 
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and  seems  to  have  been  held  In  this  case, 
that  there  is  no  liability  whatever.  On  this 
theory,  if  one  wrong  la  preceded  by  another, 
this  fact  makes  right  the  last  wrong.  The 
defendant's  lips  are  sealed  against  a  denial 
of  the  agency,  and  as  a  matter  of  fact  It 
did  act  as  agent  for  the  plaintiff.  A  nation- 
al bank  cannot  lawfully  engage  in  the  busi- 
ness of  buying  and  selling  merchandise,  but 
if  it  in  fact  does  buy  merchandise  it  must 
pay  for  It.  Yet  in  such  a  case  It  has  exer- 
cised a  power  not  vested  in  it  So  if  it  does 
in  fact  act  as  agent  it  must  act  with  fidelity, 
the  same  as  all  other  agents,  although  in  so 
acting  it  exercises  a  power  not  conferred  up- 
on it  by  the  law.  In  neither  case  will  the 
law  allow  it  to  plead  its  own  want  of  power 
to  absolve  itself  from  the  principles  of  com- 
mon honesty.  In  both  cases  the  sovereign 
can  punish  It  by  depriving  It  of  its  franchise 
as  a  corporation.  One  who  employs  a  bank 
to  act  as  agent  for  him  places  the  same 
confidence  in  the  bank  that  he  would  repose 
in  a  person  whom  he  had  trusted  as  agent. 
The  fact  that  It  may  not  be  within  the  pow- 
ers of  the  bank  to  act  as  agent  has  no  ten- 
dency to  shake  the  faith  of  the  principal  in 
the  honesty  of  the  agent's  conduct.  To  him 
the  assumption  of  the  agency  by  the  bank 
means  that  the  latter  is  willing  to  take  the 
risk  of  attack  and  overthrow  by  the  sover- 
eign for  its  exercise  of  power  not  granted, 
and  not  that  the  agent  will  betray  the  prin- 
cipal it  has  Induced  to  trust  it 

But  it  is  urged  that  defendant's  cashier, 
with  whom  all  the  communlcatloBs  were 
had,  and  by  whom  all  the  letters  and  tele- 
grams In  behalf  of  the  bank  were  written, 
had  no  authority  to  bind  the  bank  by  agree- 
ing to  act  as  agent  for  the  plaintiff.  There 
are  several  answers  to  this  contention.  If, 
as  we  hold  to  be  the  law,  it  was,  under  the 
c-ircumatances  of  the  case,  within  the  power 
of  the  bank  to  act  as  agent  for  plaintiff  in 
the  sale  of  those  notes  as  a  means  to  a  law- 
ful end,— 1.  e.  the  collection'  of  plaintltT's  note 
for  $2,000  held  by  the  bank,  by  realizing  on 
the  collateral  by  a  sale  thereof,— then  it  was 
within  the  ordinary  powers  of  the  cashier, 
as  the  financial  officer  of  the  bank,  charged 
with  the  custody  and  control  of  its  funds  and 
the  collection  of  its  claims,  to  enter  into  this 
arrangement  on  behalf  of  the  bank  that  the 
bank  should  act  for  plaintiff  in  the  sale  of 
these  notes.  See  1  Morse,  Banks,  {{  152, 
1C9.  Besides,  it  appears  that  the  bank  has 
ratified  his  acta  in  this  respect.  It  has 
known  from  the  inception  of  this  case  that 
the  plaintiff  claimed  that  the  bank  was  act- 
ing as  agent  for  him,  and  it  has  known  on 
Just  what  ground  this  claim  was  based.  It 
has  known  f(»  a  long  time  that  the  plaintiff 
asserted  that  the  defendant's  cashier  had 
acted  for  the  bank  in  this  whole  transaction, 
and  it  has  daring  this  time  known  all  the 
dealings  between  the  parties  purported  to 
be  with  or  on  behalf  of  the  bank;  and  yet  it 
has  made  no  effort  to  repudiate  the  act  of  Its 


officer.  It  has  never  offered  to  rcBtore  the 
plaintiff's  property  to  him.  On  the  contrary. 
It  has  proceeded  deliberately,  with  full 
knowledge  of  all  the  facts,  to  collect  and  ex- 
ercise full  control  over  these  notes  as  owner. 
It  is  too  late  now  for  it  to  qnestloa  tbe  cash- 
ier's authority.  It  has  ratified  his  acta.  In- 
deed, it  baa  not  even  taken  the  troDblc  up 
to  the  present  moment,  to  offer  to  give  back 
to  the  plaintiff  his  property.  After  the  bank 
had  discovered  what  coarse  its  cashier  had 
puraued,  it  could  no  longer  keep  the  fmits 
of  his  acts  without  ratifying  all  he  had  done. 
Soch  ratification  related  back  to  the  time 
when  the  cashier  assumed  to  represent  it 
and  rendered  all  his  acts  binding  on  the 
bank  from  their  inception.  Moreover,  the 
defendant  has  deliberately  set  up  in  its  an- 
swer that  these  letters  and  telegrams  were 
sent  out  and  received  by  the  bank  Itself. 
There  is  no  attempt  to  claim  that  the  deal- 
ings were  had  with  the  cashier,  and  that  he 
was  not  authorized  to  enter  into  them  oo 
Its  behalf.  The  defendant,  in  specific  lan- 
guage, avers  that  whatever  was  d<Hie  in  the 
matter  was  done  by  the  bank  itself.  By  de- 
fendant's own  amended  answer,  therefore, 
the  question  of  the  power  of  the  cashier  b 
eliminated  from  the  case. 

It  is  also  insisted  that  the  plaintiff,  by 
waiving  the  tort,  has  ratified  the  sale  by 
defendant  to  Itself  at  the  price  specified  by 
the  plaintiff.  This  claim  rests  on  an  ntter 
misconception  of  the  effect  of  such  a  waiver. 
It  is  merely  a  relinquishment  of  the  right  t« 
proceed  as  for  a  tort.  The  tort  itself,  so  far 
as  it  gives  rise  to  a  cause  of  acttoa.  Is  not 
forgiven.  The  cause  of  action  it  created  is  not 
extinguished.  The  right  to  recover  the  value 
of  the  property  illegally  appropriated  by  the 
wrongdoer  to  Us  ottu  use  is  not  destroyed. 
Only  the  form  of  the  action  Is  changed. 
The  one  injured  by  the  tort  still  holds  unim- 
paired his  right  to  recover  the  value  ot  the 
property  converted  at  the  time  of  the  con- 
vension.  He  merely  elects  to  treat  the  act 
of  the  tort  feasor  as  a  purchase  by  him  at 
the  then  value  thereof.  The  waiver  of  the 
right  to  proceed  as  for  a  tort  has,  and  can 
have,  no  other  legal  effect  TbK  Jodgmeot 
of  the  district  court  Is  reversed,  and  a  toarth 
trial  is  ordered.    All  concur. 


STATH  ex  rel.  SEL.LIGBR  v.  O'OONNOB. 

Sheriff. 

(Supreme  Court  of  North  Dakota.     Jane  15, 
1886.) 

COSSTITCTIOHAL  LaW— TaXATIOX — INTBBSTATI 
COMMBROK 

Sections  173S-1743,  both  inclnsiTe,  of 
the  Revised  Codes,  are  nnconatitutional  and 
void  80  far  as  they  attempt  to  tax  persons  en- 
gaged in  the  occupation  of  offering  for  sale 
by  samples  in  this  state  goods  to  be  shipped 
into  it  from  another  state,  to  fill  the  orders  (or 
goods  80  obtained.  They  are  void  as  nnlaw- 
fally  interfering  with  interstate  commens. 
The  statutes,  being  void  as  to  sack  poaora, 
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«re  Toid  as  to  bII  others,  aa  it  cannot  be  a*- 
siinipd  that  the  legislature  would  have  dia- 
criminated  against  the  business  interests  of 
the  state  by  passing  a  law  imposing  burdens 
npon  such  interests  which  would  not  affect 
fsimilar  business  interests  of  nonresidents,  the 
precise  contrary  being  shown  by  the  provi- 
sions of  the  act. 

(Sj-llabus  by  the  Court) 

Petition  by  M.  P.  Selllger,  for  a  writ  of 
habeas  corpus. 

Bangs  &  Flak,  for  petlUoner.  J.  F.  Phll- 
teick,  Asst.  Atty.  Gen.,  for  defendant 

CORLISS,  J.  The  district  court  having  re- 
fused to  grant  the  petitioner  a  writ  of  ha- 
beas corpus,  be  has  applied  to  this  court  for 
such  writ  The  application  was  made  to  the 
full  bench  on  notice  to  the  assistant  attorney 
general,  who  appeared,  and  opposed  the  al- 
lowance of  writ  on  the  ground  that  the  re- 
lator's petition  showed  that  his  detention  by 
the  defendant,  as  sheriff  of  Grand  Forks 
county,  N.  D.,  was  legal.  It  Is  conceded  that 
relator  has  set  forth  in  such  petition  the 
facts  relating  to  his  imprisonment,  which 
would  be  disclosed  by  the  sherUC's  return  to 
the  writ  Our  conclusion  that  the  writ 
should  be  issued  will,  therefore,  in  effect,  set- 
tle upon  the  merits  the  legality  of  the  de- 
tention of  relator  by  defendant  The  de- 
fendant holds  him  In  custody  under  a  com- 
mitment based  upon  his  conviction  by  a 
justice  of  the  peace  for  a  violation  of  the  pro- 
visions of  section  1738,  Rev.  Codes.  Such  vio- 
lation is,  by  section  1742,  made  a  misdemean- 
or, and  punishable  by  fine  or  imprisonment,  or 
by  both.  These  two  sections  constitute  part 
of  a  license  law  relating  to  the  occupations 
of  peddling  and  of  seUing  goods  by  sample 
in  this  state.  Section  1738  provides  as  fol- 
lows: "It  shall  be  unlawful  for  any  per- 
son to  travel  from  place  to  place  in  any 
county  within  this  stele  for  the  purpose  of 
carrying  to  sell,  or  exposing  or  offering  for 
sale,  barter  or  exchange  at  retail,  any  goods, 
'wares,  merchandise,  notions  or  other  articles 
of  trade  whatsoever,  except  as  hereinafter 
provided,  whether  by  sample  or  otherwise, 
and  whether  such  groods,  wares,  merchan- 
dise, notions  or  other  articles  of  trade  what- 
soever, are  delivered  at  the  time  of  sale,  or 
to  be  delivered  at  some  future  time,  iinless 
such  person  shall  hare  first  obtained  a  11- 
cen.se  as  a  peddlep  as  hereinafter  provided, 
but  this  article  shall  not  prevent  any  manu- 
facturer, mechanic,  nurseryman  or  farmer 
from'  selling  his  work  or  production  by  him- 
self, or  any  patent  right  dealer  from  selling 
his  own  invention,  or  to  prevent  any  person 
from  selling  or  offering  to  sell  at  wholesale 
to  dealers  only,  any  goods,  wares  or  mer- 
chandise whatsoever,  or  to  prevent  train  boys 
from  selling  to  i)ersons  traveling  on  rail- 
road trains,  or  to  prevent  any  person  who  by 
reason  of  being  blind  or  deaf  and  dumb  is 
incapacitated  for  hard  manual  labor,  from 
selling  goods,  wares  or  merchandise  on  foot 
or  with  one  lioiae  aiid  wagon,  without  a  tt- 


cense."  Section  1739  declares  that  the  appll- 
eation  for  the  license  shall  be  made  to  the 
county  auditor.  Section  1740  fixes  the  fee  to 
be  paid.  Section  1741  regulates  the  issuing 
of  such  Uceoses.  Section  1742  prescril>es  the 
penalty  for  violation  of  the  law.  Whether 
the  fee  exacted  as  a  condition  of  prosecuting 
the  occupations  specified  in  the  statute  can 
be  regarded  as  strictly  a  license  fee,  or  wheth- 
er it  must  be  held  to  he,  in  legal  effect,  a 
tax  levied  upon  such  occupations,  we  are  not 
required  to  decide  in  this  case.  But,  in 
view  of  the  fact  that  no  regulation  of  these 
occupations  aside  from  the  requirement  that 
a  fee  should  be  paid,  can  be  found  in  these 
sections,  and  that  the  fees  exacted  are  lar- 
ger than  the  expenses  involved  in  the  regula- 
tion of  such  occupations  would  seem  to  re- 
quire, we  are  Inclined  to  the  view  that  the 
law  can  be  sustained  only  as  one  providing 
for  a  tax  upon  such  occupations.  City  of  St 
Louis  V.  Spiegel,  75  Mo.  146,  and  cases  cited; 
State  V.  Moore  (N.  C.)  18  S.  E.  »42;  City  of 
Burlington  v.  Putnam  Ins.  Co.,  31  Iowa,  102; 
City  of  St  Paul  v.  Traeger,  25  Minn.  248; 
North  Hudson  Co.  Ry.  Co.  ▼.  Mayor,  etc,  of 
City  of  Hoboken,  41  N.  J.  Taw,  71;  COoley, 
Tax'n  (2d  Bd.)  pp.  597-599;  Mayor,  etc.,  of 
City  of  New  York  v.  Second  Ave.  R.  Ca,  31 
N.  Y.  2C1;  Laundry  License  Case,  22  Fed. 
701;  Brennan  v.  City  of  Titus vUle,  153  U.  S. 
280,  14  Sup.  Ct  829.  Whatever  its  character 
may  be,  it  cannot  be  denied  that  within  the 
decision  of  the  federal  supreme  court  In 
Brennan  v.  City  of  Tktusvllle,  153  U.  S.  289,. 
14  Sup.  Ct  829,  it  is,  so  far  as  it  assumes  to 
tax  those  who  sell  by  sample  goods  in  other 
states,  to  be  thereafter  delivered,  an  unlaw- 
ful interference  with  the  exclusive  authority 
of  congress  to  regulate  interstate  commerce;.- 
and  therefore  is  to  that  extent  void.  The 
court  in  that  case  said  that  it  was  immate- 
rial whether  the  license  fee  which  the  city 
ordinance  (the  validity  of  which  was  In- 
volved In  that  case)  required  to  be  paid  was 
considered  as  a  tax  or  as  strictly  a  license 
fee.  The  court  held  that,  as  it  was  In  fact  a 
direct  burden  upon  interstate  commerce.  It 
could  not  be  enforced. 

The  statute  assailed  as  unconstitutional  In. 
the  case  at  bar  In  terms  declares  that  all  per- 
sons who  offer  for  sale  by  sample  any  goods, 
wares,  merchandise,  or  other  articles  of  trade 
must  takeouta  license,  and  pay  the  statutory 
fee  therefor.  It  is  obvious  that  this  law  can- 
not stand  as  it  was  enacted.  All  persons 
cannot  be  compelled  to  take  out  such  license 
and  pay  such  fee.  Those  who  offer  for  sale 
by  sample  goods  to  be  shipped  from  other 
states  cannot  be  affected  by  its  provisions. 
As  to  them  it  is  void  as  an  unlawful  inter- 
ference with  interstate  commerce.  On  what 
principle  can  it  be.  sustained  as  to  others? 
It  is  plain  to  our  minds  that  If,  after  this 
law  is  thus  emasculated,  we  should  hold  it 
good  as  to  others  within  the  purview  of  th» 
ntatute,  we  would  leave  upon  the  statute 
book  a  law  which  the  legislature  never  in- 
tended to  enact;  one  which  they  would  not 
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have  enacted.  Tbe  effect  of  rnllng  tbat  the 
«tatnte  would  be  valid  as  to  tbose  not  pro- 
tected by  the  article  of  the  federal  constitn- 
;ion  relating  to  tnteratate  commerce  -would 
be  to  leave  standing  an  act  which  would  dis- 
criminate against  the  business  Interests  of 
this  state  in  favor  of  business  ent^nirlses  In 
foreign  Jurisdictions.  We  cannot  brieve  that 
such  a  law  would  have  been  enacted  by  the 
legislature.  The  legislature  have  declared 
that  it  is  their  will  that  this  fee  should  be 
paid  as  a  condition  of  engaging  in  the  speci- 
fied occupations  only  In  case  all  persons  save 
those  specifically  excepted  should  be  sub- 
jected to  the  same  burden.  In  City  of  Titus- 
Tille  V.  Brennan,  22  Atl.  893,  a  city  ordinance 
oo  broader  in  terms  than  the  statute  in  ques- 
tion was  held  by  the  supreme  court  of  Penn- 
sylvania to  embrace  persons  engaged  in  tbe 
business  of  selling  by  sample  property  in  an- 
other state,  to  be  thereafter  delivered.  By  ex- 
cepting from  the  act  certain  classes,  they  have 
clearly  manifested  a  purpose  that  all  oth^s 
should  be  subject  to  its  provisions.  Those 
who  are  so  excepted  are  not  those  who  are 
•engaged  in  the  business  of  selling  by  sam^e 
for  foreiga  houses.  When  the  legislature 
liave  declared  in  the  most  emphatic  manner 
that  these  persons  shall  be  included  in  the 
law,  and  that  it  ia  on  that  condition  that  the 
4ict  is  passed,  it  would  be  equivalent  to  cre- 
ating a  new  statute  by  Judicial  decision  for 
us  to  hold  that  it  should  nevertheless  stand 
as  to  its  other  provisions  after  it  had  been 
.adjudged  void  as  jto  such  persons,— a  new 
statute,  discriminating  against  the  business 
Interests  of  the  state.  In  Poindexter  t. 
<3ieenhow,  114  U.  S.  2T0, 6  Sup.  Ot  803,  962, 
Mr.  Justice  Miller,  speaking  for  the  court, 
says,  at  page  304,  114  U.  S.,  and  pages  903, 
«62,  6«ap.  Ct:  "It  is  undoubtedly  true  that 
there  may  be  cases  where  one  part  of  a  stat- 
ute may  be  enforced  as  constitntional  and 
another  be  declared  inoperative  and  void  be- 
cause unconstitutional.  But  these  are  cases 
where  the  parts  are  so  distinctly  separable 
that  each  can  stand  alone,  and  when  the 
«ourt  is  able  to  see  and  to  declare  that  the 
intention  of  the  legislature  was  that  the  part 
pronounced  valid  should  be  enforceable, 
even  though  the  other  part  should  fail.  To 
bold  otherwise  would  be  to  substitute  for 
tbe  law  intended  by  the  legislature  one  they 
may  never  have  been  willing  by  itself  to  en- 
act" See,  also,  c^nion  of  Chief  Justice 
Shaw  in  Warren  v.  Mayor,  etc.,  2  Gray,  84; 
PoUock  V.  Trust  Co.,  158  U.  S.  601-636,  15 
«np.  Ct  912;  Co<dey,  Const.  Llm.  177,  178, 
et  seq.;  Randolph  v.  Supply  Co.  (Ala.)  17 
^uth.  721,  and  cases  cited.  It  Is  obvious 
from  a  study  of  the  statute  that  the  legis- 
lature intended  that  one  of  the  conditions  on 
which  tlie  license  fee  should  be  exacted  from 
-those  who  peddled  or  sold  by  sample  goods 
already  In  the  state  was  that  those  who  so- 
licited orders  by  sample  for  goods  without 
tbe  state  should  likewise  be  subject  to  the 
same  burden.  The  portion  of  tlie  act  which 
Tlolates  tbe  commercial  article  of  the  federal 


constitution  is  so  inseparably  interwoven 
with  its  other  provisions  as  part  of  mn  indi- 
visible scheme  that  we  feel  that  it  would 
be  an  unwarranted  assumption  of  legislatiTc 
power  for  the  court  to  sustain  those  features 
of  the  law  not  repuc;nant  to  the  fedetsl  con- 
stitution despite  the  fact  that  those  other 
provisions  of  tbe  act  which  are  rqiugnant  to 
the  federal  constitution  must  fall  of  legal  ef- 
fect For  the  reasons  above  set  forth,  chapter 
142,  Laws  1890,  is  likewise  unconstitntionaL 
The  consequence  is  that  the  r^ator  cannot  be 
held  under  the  statute.  The  condnsion  we 
have  reached  renders  it  unnecessary  for  ns  tu 
consider  the  other  very  interesting  questioDS 
discussed.  The  relator  is  entitled  to  tbe  writ 
prayed  for. 


SARGENT  V.  KINDRED. 

(Supreme  Court  of  North  Dakota.     May  IS. 

1896.) 

JUOQHBNT — MOTIOB — VaOXTISO. 

1.  Notice  to  the  attorney  for  defendant  of 
the  entry  of  judgment  against  anch  defeodaat 
is  notice  to  the  defendant,  within  the  meaainf 
of  the  statute  (section  4938,  Comp.  L.avs> 
which  confers  upon  the  district  court  power  U< 
reliere  a  party  tiom  a  judgment  eatered 
against  him  through  his  mistake,  inadvei^ 
tence,  surprise,  or  excusable  neglect  wkkis 
one  year  after  notice  thereof. 

2.  It  is  not  sufficient  that  the  notice  to  va- 
cate a  judgment  under  this  statute  is  madr 
within  the  year.  It  must  also  be  submittrd 
and  decided  within  the  year.  Bat  the  ceur: 
may,  to  prevent  injory  to  the  suitor  through 
its  own  delay  in  deciding  the  motion,  direct 
that  the  order  granting  the  relief  t>e  made  and 
entered  nunc  pro  tunc  aa  of  the  time  wh^  the 
motion  was  finally  submitted. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Uaaa  coonty: 
William  B.  McCouuell,  Judge. 

Ball,  Watson  &  Maclay,  for  appellant. 
Seth  Newman  and  C.  A.  Severance,  for  re- 
spondent 

CORLISS,  3.  This  is  the  second  appeal 
from  an  order  vacating  a  Judgment  in  favor 
of  plaintiff.  See  report  of  first  decision  in 
63  N.  W.  151.  After  the  decision  upon  the 
former  appeal,  and  after  the  record  had 
gone  down  to  the  district  court  the  plain- 
tifiF  applied  on  notice  for  an  order  of  the 
district  court  making  the  order  of  tbe  su- 
preme court  tbe  order  of  the  district  court. 
On  the  hearing  of  this  application  the  de- 
fendant asked  tbat  he  be  allowed  to  reopen 
the  motion,  and  to  file  additional  affidavits. 
His  request  was  granted.  Such  affldaviu 
being  illed,  the  court  decided  that  on  the 
new  showing  made  the  defendant  was  en- 
titled to  an  order  vacating  the  Judgment  un- 
der the  provisions  of  section  4S89,  Comp. 
Laws;  and  such  an  order  was  accordingly 
made  and  entered.  From  this  order  an  ap- 
peal has  been  taken,  and  we  are  again  call- 
ed upon  to  pass  on  the  question  whether  the 
Judgmeut  vacated  by  tbe  court  should  have 
been  set  aside.  We  find  it  unnecessary  to 
decide  whether  It  la  within  tka^powcr  of  tba 
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district  coart,  after  the  case  bad  been  decided 
in  this  court,  to  allow  tbe  defendant  to 
make  a  fnrtber  showing  on  the  same  mo- 
tion, and  on  such  new  showing  to  make  tbe 
order  appealed  from.  It  may  be  that  tbe 
law  Is  with  the  plaintiff  on  this  point,  he 
contending  that  when  the  case  was  decided 
In  this  court  the  motion  was  finally  dis- 
posed of,  and  that  all  the  district  court 
could  do  at  the  very  most  was  to  allow  the 
defendant  to  renew  the  motion  on  new  pa- 
pers. But  conceding,  without  deciding,  that 
plaintiff  la  in  error  in  this  respect,  we  never- 
theless are  clearly  of  the  opinion  that  the 
order  appealed  from  should  be  reversed. 
The  motion  to  vacate  the  judgment  was 
based  upon  section  4030,  Ck>mp.  Laws  (sec- 
tion 5298,  Rev.  Codes),  which  declares  that 
a  coiirt  may,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  at  any  time  with- 
in one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  pro- 
ceedings taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  The  motion  as  originally  made 
was  not  made  within  one  year  after  the 
defendant's  attorney  was  served  with  writ- 
ten notice  of  the  entry  ef  such  judgment. 
Tliat  notice  to  the  attorney  is  notice  to  the 
client  for  the  purposes  of  this  section  as 
well  as  for  other  purposes  Is  supported  by 
the  following  decisions:  Schobacher  v.  In- 
surance C!o.  (Wis.)  17  N.  W.  969;  Jex  v. 
Jacob.  7  Abb.  N.  C.  462.  It  Is  urged  that 
the  authority  of  an  attorney  to  represent  his 
4*lient  when  such  client  is  a  defendant  In  a 
<-ase  ceases  with  the  entry  of  judgment. 
Assuming  this  to  be  so,  yet,  until  after  judg- 
ment is  entered,  tbe  attorney  not  only  has 
power  to  act  for  his  client,  but  it  is  his 
duty  to  80  act  for  him.  It  Is  as  much  a 
part  of  his  duty  as  attorney  In  the  action 
for  him  to  see  to  it  that  no  improper  judg- 
ment is  entered  against  his  client  as  to  pro- 
tect bis  client's  Interests  at  any  other  stage 
of  the  case.  An  attorney  who,  after  ver- 
dict or  decision,  should  pay  no  further  atten- 
tion to  subsequent  proceedings  leading  up 
to  and  Including  the  entry  of  judgment 
would  be  recreant  to  tbe  trust  reposed  in 
him.  He  must  prevent  the  taxing  of  im- 
proper items  In  the  bill  of  costs  (often  not 
taxed  until  after  entry  of  final  judgment); 
and  he  must  see  that  tbe  judgment  entered 
is  such  a  one  as  is  warranted  by  the  verdict 
or  decision  In  tbe  case.  As  it  Is  his  duty  to 
ascertain  the  nature  and  extent  of  the  judg- 
ment entered  against  his  client,  he  repre- 
sents him  until  such  judgment  is  In  fact  en- 
tered. Notice  to  him  of  the  entry  of  such 
Jad«rment  is  therefore  notice  to  bis  client  for 
whom  be  is  acting  at  tbe  very  time  he  re- 
ceives such  notice.  We  hold  that  notice  to 
tlie  attorney  In  this  case  that  a  judgment 
had  been  entered  against  his  client,  the  de- 
fendant, was  notice  to  such  defendant  with- 
in tlie  meaning  of  section  4939,  Oomp.  Laws. 
We  desire  to  place  our  decision  on  another 


ground.  While  the  motion  appears  to  have 
been  made  within  a  year  after  the  defend- 
ant himself  had  actual  knowledge  of  the 
entry  of  Judgment,  it  was  neither  decided 
nor  submitted  to  the  court  until  after  the 
expiration  of  more  than  a  year  from  the 
time  the  defendant  knew  of  such  judgment. 
It  is  not  enough  that  the  motion  is  made 
within  the  year,  under  section  4939,  Comp. 
Laws.  It  must  be  made  and  submitted  and 
the  order  granting  the  relief  must  also  be 
made  within  the  year.  The  language  of  the 
statute  is  explicit.  It  declares  that  the 
court  shall  have  power  to  relieve  a  party 
from  a  judgment  at  any  time  within  one 
year  after  notice  thereof.  It  Is  not  enough 
to  satisfy  the  language  of  the  statute  that 
the  application  for  relief  Is  made  within  the 
year,  or  that  It  is  submitted  within  tbe  year. 
But  tbe  court  must  take  action  within  the 
year.  It  is  true  that  a  court,  to  prevent 
prejudice  to  a  suitor  through  Its  own  delays, 
has  power  to  direct  that  the  order  granting 
tbe  relief  be  entered  ntmc  pro  tunc  as  of  the 
time  the  motion  was  finally  submitted.  In 
this  way  all  possible  Injury  to  the  litigants 
from  the  failure  of  the  court  to  decide  a 
motion  of  this  character  within  tbe  year 
may  be  prevented,  provided  the  party  has 
brought  bis  motion  to  a  hearing  within  tbe 
statutory  time.  There  is  no  hardship  in  this 
construction  of  the  statute.  Certainly,  a 
year  after  notice  that  a  judgment  has  been 
entered  against  a  suitor  Is  ample  time  for 
him  to  prepare  and  submit  his  motion  to 
have  such  judgment  set  aside.  In  prac- 
tically every  case  a  decision  of  the  motion 
can  be  secured  within  tbe  year,  as  there 
Is  but  little  occasion  for  delay  In  deciding 
such  motions  after  they  are  finally  submit- 
ted. And  if  the  court  discovers  tbat  it  is 
unable  to  render  a  decision  within  the  pre- 
scribed period  it  has  power  (and  such  power 
will  invariably  be  exercised  in  favor  of  a 
litigant  who  has  not  been  guilty  of  great 
laches)  to  direct  that  the  order  be  entered 
nunc  pro  tunc,  as  of  the  time  tbe  motion 
was  finally  submitted.  In  placing  a  con- 
struction on  th^  statute  In  question,  we 
must  keep  In  mind  not  only  its  language, 
which  Is  very  clear,  but  also  the  fact  that 
It  extends  to  the  defeated  party  an  extraor- 
dinary indulgence,  even  on  the  theory  that 
he  must  both  move  and  submit  his  motion 
within  the  year.  The  statute  vests  In  him 
a  new  right,  and  he  must  take  It  burdened 
with  the  limitations  found  In  the  statute  It- 
self. The  successful  suitor  Is  entitled  to° 
some  protection.  There  should  come  a  time 
when  he  may  know  that  his  judgment  is  se- 
cure against  attacks  allowed  by  the  statute 
we  are  construing.  It  was  unquestionably 
this  consideration  which  prompted  the  legis- 
lature, while  conferring  upon  the  defeated 
party  this  new  privilege,  very  broad  in 
character,  to  place  such  a  limitation  on  tbe 
enjoyment  of  this  privilege  as  we  are  clear 
they  have  placed  upon  It     Tbe  conclusion 
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we  reach  on  this  point  Is  in  accord  with  the 
decision  in  Wisconsin  construing  a  statute 
identical  in  language.  Knox  v.  Clifford,  41 
Wis.  458;  Whitney  v.  Karoer,  44  Wis.  5C3; 
McKnight  T.  Livingston  (Wis.)  1  N.  W.  14. 
See  the  well-reasoned  opinion  of  Taylor,  J., 
in  the  case  last  cited.  The  order  Is  reyersed, 
and  the  district  court  la  directed  to  enter 
an  order  denying  the  motion  to  vacate  the 
Judgment.    All  coitcur. 

WALLIN,  C.  J.,  having  been  of  counsel, 
did  not  sit  at  the  hearing  or  tkke  any  part 
In  the  decision  of  this  case;  TEMPLETON. 
J.,  of  the  First  district,  sitting  by  request. 


KIRBY  V.  SOANLAN  et  al. 

(Bnpreme  Court  of  South   Dakota.     June  17, 

1896.) 

NbOOTIABLB    INSTRDMBNTS  —  Pl.BADIKO     AS    EVI- 

DB.SCIi— TkaNSPBR— CONTIXOBNT  FaTMBMT 

OF  PUKCBASB  CONSIOBKATIOS. 

1.  In  an  action  on  a  promissory  note, 
where  defendants  have  set  ont  in  their  answer 
an  agreement  under  which  they  received  the 
note,  the  agreement  Is  a  part  of  defendants' 
admissions,  and  may  be  considered  by  the 
court  in  determining  whether  plaintiff  has 
made  out  his  case. 

2.  Where  a  note  has  been  sold,  and  the 
payment  of  part  of  the  pnrchase  consideration 
IB  made  contingent  on  tne  payment  in  full  of 
the  note,  and  there  is  no  agreement  not  to  fur- 
ther transfer  the  note,  its  transfer  to  a  subse- 
quent purchaser  for  full  value  is  not  such  a 
paymeut  as  will  satisfy  the  contingency. 

Appeal  from  circuit  court,  Minnehaha 
county;  J.  W.  Jones,  Judge. 

Action  by  Joe  Kirby  against  Thomas  Scan- 
Ian  and  J.  A.  Cavanaugh  on  a  contract  for  a 
loan.  From  a  Judgment  on  a  verdict  direct- 
ed for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Joe  Kirby,  in  pro.  per.  Muller  &  Conway, 
for  respondents. 

CORSON,  P.  J.  The  material  parts  of  the 
complaint  in  this  action  are  as  follows: 
"Second.  That  on  or  about  the  2Sth  day  of 
November,  1890,  one  George  A.  Cole  did  en- 
ter into  a  contract  to  and  with  defendants, 
whereby  the  said  defendants  agreed  to  let 
and  loan  unto  him,  the  said  George  A.  Cole, 
the  sum  forthwith  of  twenty-five  hundred 
dollars,  and  the  further  sum  of  one  thousand 
dollars  on  July  17,  1891,  and  one  thousand 
dollars  on  October  2,  1891,  which  sums  the 
said  defendants  did  loan  and  let  unto  the 
said  George  A.  Cole,  upon  the  dates  afore- 
said. Third.  That  to  secure  the-payment  of 
said  sums,  and  for  no  other  purpose,  the  said 
George  A.  Cole  did  pledge  and  deliver  to 
the  said  defendants,  to  be  by  them  held  as 
collateral  thereto,  one  note,  in  the  sum  of 
ninety-eight  hundred  dollars,  signed  by 
Chase,  Dunning,  Ives  &  Small,  which  note 
was  dated  June  3, 1890,  and  bore  interest  an- 
nually at  seven  per  cent;   and  in  addition. 


and  as  security  thereto,  the  said  Cole  did  as- 
sign to  said  defendants  a  mortgage  securing 
said  note.  Fourth.  That  for  the  purpose 
of  avoiding  the  usury  laws  of  this  state,  and 
for  the  purpose  of  charging  and  receiving 
from  the  said  George  A.  Cole  a  greater  sana 
of  interest  than  twelve  per  cent,  upon  said 
money  so  loaned  as  aforesaid,  and  for  no- 
other  purpose,  the  said  defendants  did  cause 
the  said  George  A.  Cole  to  execute  to  tbem 
an  agreement  in  writing,  whereby,  and  by 
the  terms  of  which,  the  said  defendants  par- 
ported  to  purcliase  from  the  said  Cole  the 
said  note  and  mortgage  for  eighty-five  hnn- 
dred  dollars,  twenty-five  hundred  dollars  of 
which  purported  to  be  paid  then,  but  whicb 
in  reality  was  a  loan  aforesaid,— one  thou- 
sand dollars  on  or  about  June  3,  1891,  and 
one  thousand  dollars  on  or  about  October  l. 
1891,  and  the  remaining  four  thousand  dol- 
lars when  said  note  for  ninety-eight  hundred 
dollars  was  paid  in  full.  Sixth.  Ttiat,  on  in- 
formation and  t>elief,  plaintiff  alleges  that 
the  said  defendants,  Thomas  Scanlan  and 
J.  A.  Cavanaugh,  have  received  from  and 
through  said  collateral  an  amount  greatlj- 
in  excess  of  the  amount  loaned  to  said 
George  A.  Cole;  and  that  the  said  defeud- 
ants  have  likewise  sold,  assigned,  and  con- 
verted said  note,  of  the  value  of  ninety -eight 
hundred  dollars,  with  Interest  thereon  at 
seven  per  cent,  from  June  3,  1890,  to  their 
own  use.  Seventh.  That  said  George  A. 
Cole,  for  a  valuable  consideration,  sold  al) 
his  right,  title,  and  interest  in  and  to  said 
note  pledged  to  the  plaintiff  as  aforesaid, 
and  all  his  right,  claim,  or  interest  against 
the  said  defendants  on  account  of  said  usuri- 
ous interest  contracted  for  as  aforesaid." 
It  Is  stated  in  the  abstract  that  there  was 
added  a  proper  demand  for  Judgment,  but 
what  Judgment  was  demanded  does  not  ap- 
pear. 

The  defendants  denied  all  the  allegations 
of  the  complaint,  except  the  first  paragraph, 
alleging  the  co-partnership  of  the  defend- 
ants. They  further  answer  as  follows: 
"Fourth.  Defendants,  further  answering,  and 
for  a  separate  defense,  allege  that  for  a 
long  time  prior  to  the  28th  day  of  November, 
A.  D.  1890,  these  defendants  were  co-part- 
ners, and  doing  a  general  banking  business 
in  the  city  of  Sioux  Falls,  which  business 
consisted  of  loaning  money,  buying  and  sell- 
ing securities,  and  their  place  of  business 
was  known  as  the  'Citizens'  Bank';  and  that 
said  bank  was  a  private  institution,  and  not 
Incorporated.  Fifth.  That  on  the  28th  day 
of  November,  A.  D.  1890,  these  defendants 
entered  into  a  contract  in  writing  wiih 
George  A.  Cole,  of  the  city  of  Sioux  Falls, 
by  whicb  said  defendants  purchased  froift 
the  said  George  A.  Cole  all  his  right,  title, 
and  every  Interest  whatsoever  in  a  certain 
note  and  mortgage,  dated  at  Sioux  Falls, 
South  Dakota,  June  3,  1890,  for  nine  thou- 
sand eight  hundred  dollars  ($9,800),  due  on 
or  before  five  years  after  date,  and  bearing 
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Interest  at  the  rate  of  seven  per  cent  per 
.-unnnm,  which  note  was  secured  by  a  mort- 
^iLge,  and  signed  by  Andrew  Chase,  Orring- 
ton  li.  Small,  Edward  C.  Dunning,  and  Lew- 
Is  v.  Ives,  and  their  several  wives,  for  the 
sum  of  eight  thousand  five  hundred  dollars 
<$S,500),  which  contract  is  in  words  and 
figures  following,  to  wit:  This  agreement, 
caade  and  entered  into  this  28th  day  of  No- 
vember, A.  D.  1890,  between  deorge  A.  Cole, 
of  Slouz  Falls,  party  of  the  first  part,  and 
Scanlan  &  Cavanaugh,  of  Sioux  Falls,  parties 
of  the  second  part,  witnesseth:  That  the 
said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  eight  thousand  and 
five  hundred  dollars  ($8,500),  to  be  paid  by 
said  second  party  as  hereinafter  provided, 
assigns,  transfers,  and  sets  over  all  his  right, 
title,  and  interest  whatsoever  which  he  has 
now  or  hereafter  may  or  can  acquire  to  the 
following  note  and  mortgage,  viz.:  Note 
-dated  at  Sioux  Falls,  South  Dakota,  June 
3rd,  1890,  for  nine  thousand  and  eight  hun- 
dred dollars  (|9,800),  due  on  or  before  five 
years  after  date,  and  bearing  annual  inter- 
est at  the  rate  of  seven  per  cent;  said  note 
and  mortgage  being  si£:ned  by  Andrew 
Chase,  Orrington  L.  Small,  Edward  C.  Dun-' 
nlng,  and  Lewis  S.  Ives,  and  secured  by 
mortgage  of  real  estate.  And  said  second 
parties  agree  to  pay  to  said  first  party  twen- 
ty-five hundred  dollars  ($2,500)  cash  in  hand; 
•one  thousand  dollars  ($1,000)  as  soon  as  in- 
terest on  the  above-described  note  due  June 
3rd,  1801,  is  paid;  one  thousand  dollars 
<$1,000)  October  Ist,  1801;  and  the  remain- 
ing four  thousand  ($4,000)  when  the  before- 
mentioned  note  of  nine  thousand  eight  hun- 
dred ($9,800),  due  June  3rd,  1895,  is  paid  in 
full,  both  principal  and  interest  George  A. 
Cole.  Scanlan  St  Cavanaugh.'  Sixth.  That 
defendants  have  performed  all  the  conditions 
of  said  contract,  and  done  every  act  in  re- 
gard to  the  same  upon  their  part  to  be  per- 
formed. They  have  paid  to  the  said  George 
A.  Ole  the  sum  of  four  thousand  five  hun- 
dred dollars  ($4,500).  That  said  note  and 
mortgage  then  became  and  wa  8  the  property 
■of  said  Citizens'  Bank,  subject  to  the  condi- 
tions of  the  contract  above  set  out."  It  is 
further  alleged  that  the  Citizens'  Bank,  for- 
merly existing  as  a  co-partnership,  was  in- 
corporated under  the  state  law  of  1891,  and: 
"Eighth.  That  said  CJitizens'  State  Bank  was 
-officered  and  organized  by  the  same  persons, 
Including  these  defendants,  who  had  former- 
ly been  associated  together  in  the  said  Citi- 
zens' Bank,  and  succeeded  to  and  conducted 
the  business  of  the  Citizens'  Bank;  that  all 
the  assets  of  the  said  Ciiizens'  Bank,  includ- 
ing the  notes  and  mortgages  above  de- 
scribed, were  transferred  and  became  a  part 
■of  the  Citizens'  State  Bank.  Ninth.  The  said 
Citizens'  State  Bank  Is  now  the  owner  and 
holder  of  the  note  and  mortgage  above  de- 
scribed, subject  to  the  contract  hereinbefore 
■set  out,  and  has  been  ever  since  the  In- 
/>orporation  of  said  bank,  and  that  said  note 


and  said  mortgage  is  not  due,  and  will  not 
become  due  before  the  third  day  of  June, 
1805;  that  no  part  of  the  same  has  been 
paid  except  the  sum  of  six  hundred  and 
eighty-six  dollars  ($686.00),  which  was  paid 
by  the  said  George  A.  Cole  to  complete  his 
contract  with  these  defendants,  and  to  pro- 
cure the  payment  of  $1,000;  that  these  de- 
fendants are  ready  and  will  comply  with  the 
conditions  of  the  contract  above  set  [out] 
whenever  the  said  note  of  nine  thousand 
eight  hundred  ($9,800),  together  with  Interest 
thereon,  is  paid  in  full,  as  agreed  In  the  con- 
tract above  set  out"  At  the  conclusion  of 
the  plaintlfTs  evidence,  the  court,  on  motion 
of  defendants'  counsel,  directed  a  verdict  for 
the  defendants.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  the  plaintiff 
appeals. 

We  have  deemed  it  proper  to  give  the  plead- 
ings quite  fully,  in  order  that  the  appellant's 
action  might  be  clearly  understood,  and  also 
to  enable  us  to  see  how  far  the  plaintiff's  case 
was  aided  by  the  admissions  of  the  defend- 
ants in  their  answer.  By  the  complaint,  it 
would  seem  the  appellant's  right  to  recover 
was  based  upon  the  theory  that  the  note  was 
held  by  the  defendants  as  a  pledge  for  a  loan 
made  to  appellant's  assignee.  Cole,  and  that 
the  transfer  of  the  note  to  the  Citizens'  State 
Bank  was  a  conversion  of  the  same,  which 
rendered  the  defendants  liable  for  its  value. 
As  all  the  material  allegations  of  the  com- 
plaint were  denied  in  the  answer,  to  entitle 
the  plaintiCT  to  recover,  it  was  necessary  for 
him  to  prove  the  allegations  of  the  com- 
plaint substantially  as  alleged,  unless  the  de 
fendants,  by  admissions  In  their  answer,  re- 
lieved the  plaintiff  from  the  necessity  of 
making  such  proof.  McLaughlin  v.  Alccan- 
der,  2  S,  D.  226,  49  N.  W.  09. 

Upon  the  trial,  E.  J.  Tabor,  a  witness  call- 
ed on  the  part  of  the  plaintiff,  testified  as 
follows:  "I  am  acquainted  with  the  Citi- 
zens' State  Bank.  I  am  and  have  been  for 
years  past  an  officer  of  that  bank.  I  am  one 
of  its  directors.  This  bank's  principal  place 
of  business  is  in  the  Ramsey  Block,  in  the 
city  of  Sioux  Falls.  I  have  seen  Exhibit  A 
before.  •  •  •  On  the  back  of  this  note  was 
Indorsed  the  following,  'George  A.  Cole.'  This 
note.  Exhibit  A,  came  into  the  Citizens' 
Bank  about  the  time  It  was  given.  It  was 
bought  by  defendants  Scanlan  and  Cavan- 
augh in  June  some  time.  Finally,  they  organ- 
ized into  a  state  bank.  It  was  turned  In  at 
its  face  value.  I  do  not  remember  whether 
interest  was  charged  up  also  to  the  Citizen/ 
State  Bank.  It  was  placed  in  the  state  ban; 
as  assets  at  the  time  that  bank  was  organ 
ized.  I  think  there  was  Interest  charged.  I 
was  put  into  the  Citizens'  State  Bank  by  Scan 
Ian  and  Cavanaugh.  It  has  not,  that  I  knov 
of,  since  that  time,  changed  ownership,  or 
been  removed  out  of  the  state  bank.  Q.  Yon 
state  it  was  put  into  the  Citizens'  State  Bank. 
How  do  you  mean,— put  up  as  collateral,  as 
money,  or  sold  into  the  bank?    A.  It  was 
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turned  in  at  $0,800  caeh.  It  was  transferred. 
It  went  Into  tbe  Cltlzeus'  Bank  at  first  at  tbe 
face  value,  and  tbeii,  when  they  conrerted 
tbe  Citizens'  Bank  Into  a  state  bank,  it  went 
in  tliere  with  the  other  bills,  at  its  face  value. 
I  d(m't  know  about  the  interest  The  Citi- 
zens' State  Bank  is  the  owner  of  tbe  note. 
The  Citizens'  Bank  was  composed  of  co- 
partners. They  were  Scanlan  and  Cavan- 
augh  and  several  others,  inclnding  myself. 
Tbe  Citizens'  State  Bank  is  a  corporation.  Q. 
Defendants'  counsel:  The  same  persons  com- 
pose the  Citizens'  Bank  as  did  the  state  bank? 
A.  Stock  was  issued  to  these  Individuals.  At 
tbe  first  time  it  was  the  parties  that  held 
stock  in  the  Citizens'  Bank  who  received  tbe 
stock  in  tbe  Citizens'  State  BanlL  This  stock 
was  issued  in  place  of  tbe  co-partnership 
shares.  Subsequently,  other  parties  ttougbt 
stock  in  the  Citizens'  State  Banli.  There  are 
additional  stockholders  now  in  tbe  Citizens' 
State  Bank  who  were  not  stockholders  at  tbe 
time  it  was  organized."  This  was  ail  the 
evidence  as  to  the  contract  or  conversion  of 
the  note  by  tbe  defendants.  Tbe  plaintiff 
further  gave  In  evidence  the  record  in  an  ac- 
tion in  the  circuit  court  of  Lincoln  county,  in 
which  tbe  present  defendants  were  tbe  plain- 
tiffs, and  the  makers  of  the  $9,800  note  and 
mortgage,  together  with  George  A.  Cole,  were 
defendants.  This  action  was  commenced  on 
.Tune  14,  1882.  The  complaint  in  that  case 
alleges  that  tbe  plaintiffs,  Scanlan  &  Cav- 
anaugb,  were  co-partners,  and  were  tbe  own- 
ers of  tbe  note  and  mortgage,  and  it  was  ver- 
ified by  Scanlan.  The  action  was  brought  to 
foreclose  tbe  mortgage,  and  there  was  a 
prayer  for  Judgment  against  tbe  makers  of 
tbe  note  and  mortgage,  and  also  against  Cole, 
as  indorser  of  tbe  note,  for  any  deficiency. 
Tbe  plaintiff  was  then  swcwn  as  a  witness  in 
ills  own  behalf,  and  proved  tbe  execution  of 
the  assignment  from  Cole  to  himself  of  bis 
(Cole's)  interest  in  the  note,  and  tbe  note 
and  assignment  were  introduced  in  evidence, 
and  thereupon  plaintiff  rested.  Tbe  above  is 
substantially  all  tbe  evidnce  in  tbe  case.  Tbe 
court  then  directed  a  verdict  for  the  defend- 
ants, as  before  stated. 

The  plaintiff  insists  that,  upon  this  evidence, 
uncontradicted,  be  was  entitied  to  recover,  for 
the  reason  that  tbe  same  established  tbe  fact 
that  the  defendants  had  transferred  tbe  note 
for  its  full  face  value,  and  that  tbe  court, 
in  granting  defendants'  motion,  committed  an 
error  for  which  be  is  enUUed  to  a  reversal  Ct 
the  Judgment  But  there  is,  as  will  be  no- 
ticed, an  entire  absence  of  proof  to  sustain 
tbe  allegations  of  the  plaintiff's  complaint  as 
to  tbe  pledge  of  tbe  note  for  a  loan.  Mr. 
Tabor,  the  plaintifTs  witness,  says:  "This 
note.  Exhibit  A,  came  into  tbe  Citizens'  Bank 
about  tbe  time  it  was  given.  It  was  bought 
by  defendants,  Scanlan  and  Cavanaugh,  in 
June  some  tima"  This  was  the  only  evidence 
introduced  by  plaintiff  upon  the  question  of 
tbe  contract  alleged  in  tbe  complaint,  and 
hence  must  I>e  taken  as  undisputed.    So  that 


the  allegations  of  tbe  complaint  as  to  tbe  note 
having  been  transferred  by  Cole  to  tbe  de- 
fendants as  a  pledge  for  a  loan,  not  only  is 
not  supported  by  any  evidence,  but  is  actually 
disproved  by  the  plaintiff's  own  witness. 

The  loan  and  pledge  feature  of  the  case 
being  eliminated,  and  it  simply  appearing  that 
the  said  Cole  sold  and  transferred  tbe  note 
to  the  defendants,  appellant  failed  to  estab- 
lish any  cause  of  action  by  bis  own  evidence 
against  tbe  defendants,  at  tbe  time  this  ac- 
tion was  commenced.  Unless,  therefore,  tbe 
admissions  in  the  answer  of  the  defendants 
aided  the  api>ellant  in  making  out  Ills  cause 
of  action,  the  direction  of  tbe  court  was 
clearly  proper.  In  our  view  of  the  case,  these 
admissions  do  not  aid  tbe  appellant  It  is 
true,  tbe  defendants  admit  that  they  bad  paid 
tbe  plaintiff  only  $4,500  on  the  piu'chase  of 
tbe  note,  and  that  they  were  to  pay  $4.00o 
more,  but  which  was  to  be  paid  upon  the 
terms  specified  in  the  written  contract,  which 
is  set  out  in  the  answer,  and  by  which  It 
appears  that  the  $4,000  was  to  be  paid  "when 
the  beforementioned  note  of  nine  tbou^uid 
eight  hundred  dollars,  due  June  3rd,  1S95,  U 
paid  in  full,  both  principal  and  interest' 
•Tbe  whole  of  the  admission  most  be  taken  to- 
gether. Assuming,  therefore,  that  the  trans- 
fer of  the  note  was  made  by  tbe  defendants 
to  the  Citizens'  State  Bank  after  its  incor- 
poration, this  would  not  under  the  admis- 
sions, entitle  Cole  or  bis  assignee  to  the  unpaid 
balance  of  tbe  $4,000,  as  the  transfer  to  tbe 
bank  was  not  a  payment  of  the  note,  but  a 
purchase  of  the  same  by  tbe  bank.  Defend- 
ants' liability  to  Cole  would  only  arise  by  the 
terms  of  tbe  agreement  when  the  note  should 
in  fact  be  fully  paid,  principal  and  interest 
as  specified  in  the  written  agreement 

Of  course,  in  this  view  of  the  case,  the  con- 
tract, as  alleged  by  tbe  plaintiff  in  his  com- 
plaint, is  not  taken  into  consideration,  for,  as 
we  have  before  stated,  there  was  no  evidence 
to  sustain  it,  and  we  take  tbe  proof  as  made 
by  tbe  plaintiff,  tliat  the  defendants  bought 
tbe  note  from  Cole,  as  undisputed.  Tbe  evi- 
dence, therefore,  of  Tabor,  and  the  admissions 
of  tbe  defendants,  that  the  note  was  trans- 
ferred by  tbe  defendants  to  the  Citizens'  State 
Bank  after  its  incorporation,  become  entirely 
immaterial.  It  was  not  paid  by  that  act  of 
purcliase  by  the  bank.  Purchase  and  payment 
are  distinct  legal  transactions.  An  act  de- 
nominated a  "purchase"  may,  when  made 
under  certain  circumstances,  constitute  a  '""pay- 
ment"; but  there  are  no  circumstances  in  this 
case  that  raise  any  such  question.  Appellant 
contends,  as  we  understand  bis  brief,  that 
we  may  look  to  the  agreement  made  a  part 
of  the  answer,  to  ascertain  what  the  agree- 
ment in  fact  was,  and  that  the  court  below 
should  have  taken  it  into  consideration.  Thi^ 
position  is  controverted  by  the  respondents. 
Taken  as  a  part  of  tbe  defendants'  admis- 
sions, we  think  it  was  proper  for  the  trial 
court,  and  is  proi>er  for  this  court  to  consider 
I  it  in  determining  whether  or  not  plalntUT  bad 
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made  ont  his  case.  Bat  we  do  not  deem  tbe 
question  as  to  wbether  or  not  a  written  con- 
tract, annexed  to  an  answer,  may  be  prop- 
erly considered  generally,  as  material  in  tbis 
case,  as  tbe  agreement  clearly  sbows  a  sale, 
and  it  in  no  manner  contradicts  tbe  evidence 
of  Tabor,  and  contains  notblng  to  suppwt 
appellant's  complaint  or  tbeoty  of  tbe  case. 

Appellant  devotes  some  portion  of  bis  brief 
to  tbe  qnestlon  of  usury,  but  we  are  unable 
to  discover  any  evidence  in  tbe  case  tbat 
presents  tbat  question,  and  we  sball  tbere- 
fore  pass  it  witbout  discussion. 

Appellant  states  bis  final  contention  as  fol- 
lows: "But,  again  passing  tbe  question  of 
tisoty,  and  conceding,  witbout  admitting,  for 
Lbe  purpose  of  argument,  tbat  tbe  contract 
wltb  Cole  was  all  tbe  defendants  claimed  for 
it,  tbat  tbe  sale  of  tbe  note  was  absolute,  a&d 
tbe  last  payment  on  tbe  purcliase  price  was 
contingent  on  its  payment,  still  tbe  plaintiff, 
under  tbe  evidence  introduced,  would  be  en- 
titled to  a  verdict  for  tbe  last  four  tbousand 
dollars.  Tbe  evidence  sbows  tbat  tbe  defend- 
ants bave  sold  and  parted  witb  all  Interest 
in  tbe  note;  tbat  tbey  sold  It  for  its  full 
face  value.  Tbls  being  tbe  case,  tbey  became 
.answerable  to  Mr.  Cole,  or  bis  assignee,  for 
the  deficiency."  Tbls  position  is  not  tenable, 
for  tbe  reason  tbat  tbere  is  no  evidence  of 
iiny  stipulation  on  tbe  part  of  the  defendants 
not  to  dispose  of  tbe  note,  or  tbat  tbey  were 
to  become  liable  in  case  tbey  sbould  realize 
tbe  amount  of  tbe  note  by  a  sale  or  transfer 
of  tbe  same.  IndependenUy  of  tbe  admissions 
of  tbe  answer,  tbe  appellant  failed  to  prove 
.any  caose  of  action  against  tbe  defendants. 
Tbe  admissions  in  tbe  answer,  wben  properly 
considered  in  connection  witb  tbe  written 
agreement,  did  not  aid  blm. 

Tbe  appellant  fnrtber  insists  tbAt  tbe  de- 
fendants, by  transferring  tbe  note  to  tbe  Citi- 
zens' State  Bank  without  indorsement,  ceased 
to  bave  any  further  Interest  in  tbe  note,  and 
ttiat,  as  to  tbem,  it  was  in  law  paid,  and 
hence  tbey  are  liable,  as  the  condition  has 
arisen  upon  wblcb  tbeir  liability  to  pay  Cole 
the  balance  of  tbe  purchase  money  became  fix- 
ed. But  tbe  difilculty  witb  tbe  appellant's 
contention  Is  tbat  be  neither  proved  any  sucb 
<-ontract  by  bis  own  witnesses,  nor  do  Qie  ad- 
missions of  tbe  defendants  support  any  such 
contention. 

We  bave  not  deemed  It  necessary  to  consider 
tbe  effect  of  the  transfer  by  the  defendants 
of  assets  belonging  to  tbe  Citizens'  Bank,  con- 
ducted by  tbe  co-partners,  to  tbe  Citizens' 
State  Bank,  as  a  corporation.  Whether  sucb 
a  transfer,  made  by  partners  In  changing  their 
business  from  a  co-partnership  tp  a  corpora- 
tion, would  constitute  sncb  a  transfer  ot 
pledged  property  as  to  amount  to  a  conversion 
in  law,  may  be  an  interesting  question  when 
it  properly  arises;  but  as  it  does  not  arise 
in  tbis  case,  tbere  being  no  evidence  tbat  any 
pledged  property  was  transferred,  it  is  not 
necessary  to  decide  it  at  this  time.  We  are  of 
tbe  opinion,  therefore,  that,  wben  tbe  appel- 


lant rested  bis  case,  be  bad  failed  to  estab- 
lish any  caose  of  action  against  the  defend- 
ants, and  tbat  the  court  properly  directed  a 
verdict  for  the  defendants.  "The  judgment  ot 
tbe  court  below  is  affirmed. 


GRAHAM  T.  SBL.BIB  et  at 
(Supreme  Court  of  South  Dakota.     June  IT, 

1896.) 

TausTS— Resultino  Trust— Payment  bt  ob  for 

AilOTHCB— Cdange  op  Vbnue — Dis- 

qUALITICATlOa  OF  JODOE. 

1.  In  order  to  establish  a  resnltins  trust 
under  Comp.  Laws,  §  2796,  providing  that 
when  real  estate  is  transferred  to  any  person 
the  consideration  being  paid  by  or  for  anothei 
a  trust  is  presumed  to  result  in  favor  of  -  the' 
person  by  or  for  whom  such  payment  is  made, 
the  payment  by  or  for  one  who  seeks  to  en- 
force the  trust  must  be  established  by  sub- 
stantial proof  that  the  money  was  actually 
used  far  the  purchase  of  the  property  with  th« 
intention  that  the  title  should  be  taken  in  trust. 

2.  Where  an  application  to  the  county 
court  for  an  order  directing  that  the  persona> 
representative  of  a  decedent  should  convey  tc 
plaintiff  certain  lands  was  denied  without  pre)-, 
ndice,  on  the  ground  that  the  applicant's  right 
to  a  deed  was  doubtful,  such  determination  did 
not  disqualify  the  judge  (who  afterwards  be- 
came judge  of  the  circuit  conrt)  from  hearing 
and  determining  the  action  brought  by  such 
applicant  to  estabUsh  a  resiuting  trust  in  the 
lands  in  controversy. 

3.  Defendant's  intestate  purchased  certain 
lands  the  deeds  being  placed  in  escrow  t» 
await  payment  of  the  price.  Under  an  ar- 
rangement with  plaintiff,  .defendant's  intestate 
drew  upon  him  for  the  price  of  the  land,  de- 
positing the  proceeds  of  the  draft  in  a  bank 
to  his  own  credit,  in  partial  extinguishment  of 
a  large  overdraft  rnie  money  was  not  paid 
over  for  the  purchase  of  the  land  until  nearly 
18  months  had  elapsed.  Held,  that  the  evi- 
dence was  insufficient  to  show  that  the  consid- 
eration for  the  land  was  paid  by  plaintiff, 
within  the  meaning  of  Comp.  Laws,  |  2796, 
providing  that  when  real  estate  is  transferred 
from  one  person,  the  consideration  being  paid 
by  or  for  another,  a  trust  was  presumed  to 
result  in  favor  of  the  person  by  or  for  whom 
such  payment  is  made.  Corson,  P.  J.,  dissent- 
ing. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  A  J.  Plowman,  Judge. 

Action  by  Charles  F.  Graham  against  Wil- 
liam Selbie,  administrator  of  tbe  estate  of 
James  K.  P.  Miller,  deceased,  and  others. 
Tbere  was  judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Edwin  Van  Cise,  for  appellant  Martin 
&  Mason,  for  respondents. 

FULLER,  J.  Tbis  action,  to  establish  a 
resulting  trust,  and  compel  the  i>ersonaI  rep- 
resentatives of  James  K.  P.  Miller,  deceased, 
to  convey  to  plaintiff  certain  real  estate  in 
tbe  city  of  Deadwood,  designated  as  the 
Merrick  property  or  lots,  is  based  upon  tbe 
claim  tbat  plaintiff,  through  the  agency  of 
said  Miller,  purchased  and  paid  for  •«aid 
property  on  or  about  tbe  28tb  day  of  No- 
vember, 1888,  and  tbat  tbe  deed  and  trans- 
fer thereof  were  made  by  tbe  grantor,  Al- 
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bert  W.  Merrick,  to  James  K.  P.  Miller,  who 
tpok  tbe  title  In  his  own  name,  and  intended 
to  convey  the  same  to  plalntlS,  which  said 
Miller,  In  his  lifetime,  failed  and  neglected 
to  do.  A  trial  to  the  court,  without  a  jury, 
resulted,  at  the  conclusion  of  plaintifTs  evl- 
jlence,  in  a  Judgment  dismissing  tbe  cause, 
and  for  costs,  in  favor  of  the  defendant 
Selbie,  who,  as  administrator  of  the  in- 
solvent estate  of  James  K.  P.  Miller,  de- 
ceased, alone  contested  the  action. 

Prior  to  the  commencement  of  this  suit, 
an  application  was  made,  pursuant  to  sec- 
tion 5871  of  the  Complied  Laws,  to  the 
county  court,  for  an  order  authorizing  and 
directing  the  personal  representatives  of 
James  K.  P.  Miller,  deceased,  to  convey  to 
appellant  the  property  in  controversy;  and, 
upon  the  ground  that  his  right  to  a  deed 
was  doubtful,  appellant's  petition  was  de- 
nied, without  prejudice  to  this  suit,  which 
Is  authorized  by  section  5876  of  the  Com- 
pUed  Laws,  where  a  county  court  is  not  satis- 
fled  that  a  claimant  is  entitled  to  a  convey- 
ance.  Upon  the  ground  of  disqualification, 
for  the  reason  that  the  judge  of  the  county 
court  before  whom  the  petition  was  heard, 
and  by  whom  the  same  was  dismissed,  bad, 
subsequent  to  the  commencement  of  this 
action,  become  the  Judge  of  the  circuit  court 
in  which  said  action  stood  for  trial,  an  ap- 
plication was  made  for  an  order  transfer- 
ring the  same  to  a  trial  calendar  of  causes 
then  being  prepared  for  hearing  and  de- 
termination before  his  honor.  Judge  Wil- 
liam Gardner,  of  the  Seventh  Judicial  cir- 
cuit, and  appellant  assigns  as  error  the  rul- 
ing of  the  court  In  denying  said  motion. 

As  generally  understood,  and  in  contem- 
plation of  the  statute,  there  was  in  the  coun- 
ty court  no  judicial  determination  of  the  is- 
sues of  law  and  fact  Involved  in  this  suit 
The  hearing  in  county  court  may  be  entirely 
upon  ex  parte  afEldavits,  and,  unless  the 
right  to  a  deed  appears  therefrom  to  the 
satisfaction  of  said  court,  the  judge  thereof 
must  dismiss  the  petition,  without  preju- 
dice to  proceedings  In  a  court  authorized 
to  hear  and  determine  the  case  in  an  orderly 
manner,  and  upon  its  merits.  Section  5876, 
supra.  As  the  tribunal  before  which  the 
case  was  pending  was  neither  disqualified 
under  the  statute  or  common  law,  nor  shown 
to  be  prejudiced  or  biased  in  any  manner, 
the  application  for  a  change  of  judges  was 
properly  denied.  If  a  previous  knowledge 
of  the  facts  presented  In  another  forum, 
over  which  a  judge  has  presided,  and  an 
opinion  as  to  the  law  applicable  thereto, 
disqualifies  him  In  cases  like  the  present, 
statutory  provisions  relating  to  new  trials 
and  rehearings  fall  far  short  of  tbe  beneficial 
object  sought  to  be  accomplished  by  their 
enactment  To  the  effect  that  an  objection 
to  the  hearing  of  a  cause  before  a  judge 
who  has  tried  the  case  upon  a  former  occa- 
sion is  frivolous  and  without  merit,  see  Pry 
v.  Bennett,  28  N.  Y.  324;    OU  Go.  v.  Cook 


(Tex.  OIv.  App.)  26  S.  W.  96;  McDowell  r. 
Van  Deusen,  12  Johns.  356;  People  t.  Vm- 
llams,  24  CaL  31.  The  presumption  preTsUs 
that  the  judiciary  can  and  will  divest  Itself 
of  all  previous  conceptions  as  to  the  rights 
of  litigants,  and,  upon  the  trial  of  a  cause. 
conform  its  views  to  the  facts  adduced,  aod 
base  its  decision  upon  the  law  applicable 
thereto.  As  there  is  an  absence  of  any- 
thing tending  to  overcome  this  presumption, 
the  ruling  of  the  trial  court  complained  of 
cannot  be  disturbed,  and  we  will  proceed 
to  an  examination  of  the  evidence  offered 
In  support  of  the  complaint 

On  the  25th  day  of  September,  18SS,  Mr. 
Miller,  who  appears  to  have  been  extensive- 
ly engaged  in  the  real-estate  business,  en- 
tered into  a  contract  for  the  purchase  of  the 
Merrick  property,  $5,000  being  tbe  consid- 
eration agreed  upon  and  mentioned  in  a 
warranty  deed  thereupon  executed  by  the 
grantors  to  said  Miller,  and  delivered  in 
escrow  to  the  First  National  Bank  of  Dead- 
wood,  together  with  an  agreement  between 
Merrick  and  Miller  for  Its  delivery  to  the 
latter,  or  to  any  one  whom  he  might  desig- 
nate, on  or  before  November  10,  188S,  «m 
payment  of  the  purchase  price  in  tbe  man- 
ner therein  specified.  After  numerous  ex- 
tensions obtained  by  Mr.  Miller  from  time 
to  time,  the  deed  thus  placed  in  escrow  was. 
upon  payment  of  the  consideration,  deliv- 
ered to  him  on  the  27th  day  of  March,  1890, 
about  one  year  and  four  months  after  the 
expiration  of  tbe  time  within  which  be  had 
originally  agreed  to  conclude  the  transac- 
tion. In  order  to  extend  this  escrow  agree- 
ment, Mr.  Miller  paid  at  one  time  (Novem- 
ber 1,  1889)  $250,  and  again,  March  14,  1S90. 
$25.  which  sums  were  finally  placed  to  his 
credit  and  deducted  from  the  purchase  price 
of  the  property.  On  or  about  January  13. 
1891,  Mr.  Miller  departed  this  life,  and  ap- 
pellant was  not  called  as  a  witness  at  the 
triaL  The  testimony  measurably  relied  up- 
on consists  of  certain  letters  written  by  Mr. 
Miller,  entries  made  in  his  books,  and  a  cos- 
tract  with  reference  to  the  property,  bearing 
his  signature  and  that  of  appellant  whicb 
was  offered  and  received  in  evidence.  A.  W. 
Coe,  who  acted  as  Miller's  bookkeeper  and 
confidential  clerk  during  all  the  negotiations 
relating  to  the  property  In  dispute,  was 
sworn  as  a  witness,  and  identified.  In  ad- 
dition to  the  foregoing  exhibits,  certain 
drafts  and  telegrams  which  were  also  pla- 
ced In  evidence  by  counsel  for  appellant 

The  evidence  received,  whether  consider- 
ed independently  of  or  in  connection  with 
that  offered  by  appellant's  counsel  and  re- 
jected by  the  court,  tends  to  support  the  In- 
ference that  shortly  after  the  execution  of 
the  deed  to  Miller,  and  the  delivery  thereof 
in  escrow,  Mr.  Miller,  for  the  first  time,  en- 
tered into  an  arrangement  with  appellant 
by  which  the  latter  advanced  $5,000  with 
which  to  pay  for  the  property.  According- 
ly, on  the  27th  day  of  November,  18SS,  Millet 
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made  a  dmft  for  and  obtained  from  appel- 
lant, "on  accovmt  Merrick  property,"  $5,000, 
which  Bom   thereupon   was  credited  at  the 
Deadwood  bank,  and  used  In  partial  extin- 
guishment of  a  large  overdraft,  then  existing 
in  favor  of  the  bank,  and  against  said  Miller, 
vho  appears  to  have  been  In  financial  embar- 
rassment.    On  the  same  day,   the  (fontract 
above  mentioned  was  forwarded  in  duplicate 
to  appellant,  inclosed  with  a  letter  in  part  as 
follows:    "I  have  bought  the  Merrick  prop- 
erty, and  drawn  for  the  $5,000,  and  inclose 
contract  concerning  same.    Deeds,  abstracts, 
*c.,  wUI  follow  In  due  course.  '  Please  sign 
the  contracts  If  all  right    Have  two  witness- 
es attest  your  signature,  and  return  one  to 
me.     •    ♦    •    I  do  not  want  the  10  per  cent 
rate  between  you  and  I  to  be  known  to  any 
«ne,  as  I  have  only  one  rate  to  all  others, 
and  that  is  8  per  cent,  and  I  do  not  want 
any  one  to  be  dissatisfied."     Although  It  is 
not   shown  that  the  contract  was  executed 
by  appellant  during  the  life  of  Mr.  Miller,  or 
that  it  ever  became  a  binding  obligation,  the 
recitals  thereof  disclose,  at  least  his  present 
intention   with   reference    to    the    property, 
which,  when  considered  with  all  the  other 
evidence,  tends  to  repel  the  theory  of  a  re- 
sulting trust    The  deed  appears  to  have  been 
executed  to  Miller,  In  whose  name  the  legal 
title  BtlU  stands  of  record,  before  appellant 
was  advised  of  the  existence  of  >.ne  property. 
Whether    rightfully    or    wrongfully,    Miller 
used  the  $5,000  to  pay  a  personal  obllgatiMi, 
and  no  part  thereof  ever  went  into  the  pur- 
chase of  the  Merrick  property.    Though  the 
purported   contract  declares   that  appellant 
"is  seised  In  fee,"  and  therefore  the  abso- 
lute and  fee-simple  owner  of  said  property, 
that    Instrument    was    executed    by   Miller 
while  the  deed  to  him  was  in  escrow,  and 
long  before  any  part  of  the  consideration  had 
been   paid.     By  the  terms  of  the  contract. 
Miller  was  to  have  the  exclusive  manage- 
ment of  the  property,  to  lease  the  same  to 
suitable  tenants,  collect  rents,  pay  the  tax- 
es, and  make  all  necessary  repairs  upon  the 
build  logs,  and.  In  consideration  therefor,  to 
receive  one-half  of  the  Income  thus  realized, 
after  deducting  therefrom  said  expenses  and 
to  per  cent  annual  Interest  on  the  $5,000,  to 
be  paid  monthly  by  Miller  to  appellant.    In 
case  of  a  sale,  the  parties  were  to  share  the 
profit  or  loss  equally.    If  at  any  time,  from 
any  cause,  the  property  should  produce  no 
Income,  Miller  was  to  pay  appellant  during 
such  time  5  per  cent  semiannual  Interest  up- 
on the  $5,000  advanced;   but  In  any  event 
racb  party  was  "to  pay  In  cash,  when  due, 
one-balf  of  all  insurance,  taxes,  and  neces- 
sary   repairs    while  the   [property]    shall   re- 
main unoccupied.     And  it  Is  further  agreed 
that  all  money  realized  from  the  sale  of  any 
part  of  said  property  shall  be  remitted  to  said 
Charles  U.  Graham,  and  be  by  him  credited 
ripon  the  said  sum  of  five  thousand  dollars  In 
liquidation  thereof,  thereby  relieving  the  said 
r^mes  K.  P.  Miller  from  the  payment  of  said 
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Interest  on  the  amount  or  amoimts  so  creait- 
ed  thereon.  And  It  Is  hereby  further  agreed 
that  if  any  building  or  structures  shall  be 
erected  upon  said  lots  of  land,  or  any  of 
them,  by  the  said  Charles  H.  Graham,  that 
he,  the  said  Charles  H.  Graham,  sbuiU  re- 
ceive interest  on  the  whole  cost  thereof,  at 
the  same  rate,  and  at  the  same  time,  and  in 
the  same  manner,  as  is  hereinbefore  provid- 
ed to  be  paid  on  said  purchase  price  of  five 
thousand  dollars."  In  addition  to  the  pay- 
ment of  Interest  upon  the-  $5,000,  Miller  re- 
tained the  record  title  to  the  property  m  his 
own  name,  and,  from  a  sale  of  a  portion 
thereof,  actually  paid  to  appellant  one-half 
of  the  principal  sum.  Moreover,  It  appears 
that  he  paid  the  recording  fees  and  the  ex- 
pense of  repairing,  removing,  and  Improving 
buildings  upon  the  property.  There  appear 
to  be  no  letters,  telegrams,  methods  of  do- 
ing business,  or  entries  in  the  account  cur- 
rent with  reference  to  the  property,  as  dis- 
closed by  the  books  kept  by  Miller,  nor  m  the 
entire  record  any  evidence  which  seems  to 
be  materially  Inconsistent  with  the  view  that 
a  relation  existed  between  the  parties  with 
reference  to  the  property  similar  to  that  sug- 
gested by  the  contract  which  Miller  execut- 
ed, and  forwarded  to  appellant  for  his  ap- 
proval and  signature,  but  which  never  ap- 
pears to  have  been  executed  and  returned  as 
directed.  That  appellant,  as  the  exclusive 
owner.  Is  entitled  to  a  deed,  because  the  prop- 
erty was  bought  for  him,  and  with  his  mon- 
ey, by  Miller,  whose  duty  and  intention  it 
was  to  thus  convey  the  same,  is  the  theory 
upon  which  the  complaint  was  drawn  and 
the  action  brought,  under  section  5876  of  the 
Compiled  Laws,  to  compel  the  personal  rep- 
resentatives of  said  Miller  to  perform  that 
duty  in  compliance  with  such  intention.  By 
section  2796,  a  resulting  trust  is  defined  as 
follows:  "When  a  transfer  of  real  property 
is  made  to  one  person,  and  the  consideration 
therefor  Is  paid  by  or  for  another,  a  trust 
Is  presumed  to  rosult  In  favor  of  the  person 
by  or  for  whom  such  payment  la  made." 

In  order  to  create  a  resulting  trust,  appel- 
I.int'8  money  advanced  at  or  before  the  pur- 
chase of  the  property  must  have  been  paid 
therefor  to  Merrick  by  Miller  for  and  on  be- 
half of  appellant  under  circumstances  suffi- 
cient to  show  that  appellant  was  in  fact  the 
owner,  and  tn  support  a  presumption  that 
the  parties  Intended  to  impress  that  charac- 
ter upon  the  transaction.  Farmers'  &  Trad- 
ers' Bank  v.  Kimball  Milling  Co..  1  S.  D.  388, 
47  N.  W.  402;  Case  v.  Codding,  38  CaL  191; 
Olcott  V.  Bynum,  17  Wall  44.  Knowledge 
upon  tbfi  part  of  appellant  that  the  legal  ti- 
tle was  not  tn  him,  as  suggested  by  the 
contract,  may  be  Inferred  from  the  fact  of  a 
sale  and  transfer  by  Miller  of  a  portion  of 
the  property,  the  proceeds  of  which  were  re- 
mitted to  appellant  and  applied  In  partial 
extinguishment  of  the  $6,000  upon  which 
Miller  was  at  the  time  paying  interest;  and 
thlf  circumstance,  when  considered  with  the 
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fact  that  Miller  retained  the  legal  title  and 
exclasive  management  of  the  property  to  the 
day  of  his  death,  Is  inconsistent  with  the 
view  that  no  Interest  or  estate  beyond  the 
naked  legal  title  was  vested  in  him,  and  that 
he  Intended  to  deed  the  premises  to  appel- 
lant Payment  by  or  for  one  who  seeks  to 
enforce  a  resaltlng  trust  must  be  established 
by  substantial  proof  that  his  money  actually 
went  into  thu  purchase  of  the  pr(^)erty,  the 
deed  to  which  was  taken  in  the  name  of  an- 
other, with  the  Intention  that  the  legal  title 
was  thus  taken  in  trust  for  the  owner.  Fick- 
ett  T.  Durham,  109  Mass.  419;  Kendall  v. 
Mann,  11  Allen,  15;  1  Perry,  Trusts  (4th  Ed.) 
133.  Says  Mr.  Pomeroy:  "There  must  be 
no  pecuniary  consideration  coming  from  the 
grantee,  for  such  a  consideration  would  raise 
a  trust  in  his  own  favor,  and  clothe  him  with 
.1  beneficial  Interest."  2  Pom.  Eq.  Jar.  1083. 
The  evidence  bi  this  case  would  constltote 
n  defense  to  an  action  for  the  recovery  of 
the  money  advanced  by  appellant  to  Miller, 
npon  no  other  theory,  if  at  all,  than  that  the 
parties  had  entered  into  some  kind  of  a  Joint 
or  partnership  venture,  by  which  each  had 
acquired  an  interest  In  the  premises  in  con- 
troversy; and,  as  none  of  the  essential  ele- 
ments of  an  Implied  or  resulting  trust  were 
established  at  the  trial,  the  court  was,  in  the 
absence  of  an  application  to  amend  the  com- 
plaint, fully  Justified  in  dismissing  the  ac- 
tion. Whether  the  conduct  of  Miller  in  his 
lifetime,  and  his  acts  with  reference  to  the 
property,  considered  in  the  light  of  his  re- 
lation thereto  and  to  appellant,  would,  In 
view  of  all  the  circumstances.  Impress  the 
property  with  the  character  of  an  express 
trust,  coupled  with  an  interest,  or  a  con- 
structive trust  on  account  of  fraud,  of  which 
there  is  no  allegation,  it  is  not  now  necessary 
to  determine.  There  were  in  the  admission 
and  rejection  of  evidence  no  errors  of  which 
appellant  has  a  right  to  complain.  Mani- 
festly, as  no  case  was  proven,  within  the 
provisions  of  section  0097  of  tiie  Compiled 
I^ws,  that  Is  "consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
Issues,"  the  Judgment  of  dismissal  and  for 
costs  must  be  affirmed;  and  it  is  so  ordered. 

CORSON,  P.  J.  (dissenting).  As  I  am  of 
tlie  opinion  that  the  evidence  in  this  case 
establishes  the  fact  that  Graham's  money 
paid  for  the  Merrick  property,  and  that  Mil- 
ler therefore  held  the  legal  title  to  the  same 
in  trust  for  Graham,  I  am  unable  to  concur 
in  the  conclusions  rciiohed  by  my  associates. 
On  November  22,  1888,  Miller  wrote  Gra- 
ham: "I  will  close  the  $5,000  [deal]^  to-mor- 
row, and  draw  for  same."  This  evidently 
refers  to  the  Merrick  property,  as  Mr.  Ooe, 
Mr.  Miller's  confidential  cl'rk,  testifies  that 
he  knew  of  no  other  $5,000  property  bought 
by  Miller  for  Graham.  On  the  28th  of  the 
same  month.  Miller  wired  Graham:  "Have 
drawn  for  $5,000  account  of  Merrick  prop- 
erty."   This  draft  was  paid,  and  the  pro- 


ceeds were  used  tiy  Miller  for  a  year  or  more, 
but  were  ultimately  applied,  as  I  view  the 
evidence,  to  the  payment  for  the  Merrick 
property,  and  the  Merrick  deed  taken  oot  of 
escrow,  and  recorded.  The  fact  that  Miller 
used  the  proceeds  of  the  draft  until  the  mon- 
ey was  required  to  take  from  escrow  the 
Merrick  deed  does  not,  in  my  view  of  the 
law,  affect  the  nature  of  the  transaction,  so 
long  as  the  money  was  In  fact  applied  to  the 
payment  of  the  consideration  for  that  prop- 
er^. 

The  fahr  Inference  from  the  evidaooe  is,  ii 
seems  to  me,  that  Miller  had  negotiated  for 
this  property,  and  had  taken  a  deed  to  him- 
self In  escrow,  and  then  arranged  with  Gi»- 
ham  to  take  the  property,  and  pay  for  the 
same,  but  with  the  imderstanding  that  Miller 
should  have  a  share  in  the  profits  for  his 
services  in  purchasing  and  looking  after  th« 
same,  when  the  property  .should  be  disposed 
of  by  Graham.  It  seems  also  quite  dear  from 
the  evidence  that  owing  to  dlfflcnlties  In  p^- 
fecting  the  title  and  various  delays,  the  escrow 
was  not  taken  up  nntil  March,  1890,  and  that 
in  the  meantime  Miller,  who  seems  to  hav« 
been  a  large  operator,  kept  the  money  of 
Graham  with  his  general  account  at  the 
bank,  and  treated  it  as  any  other  deposiL 
until  he  required  the  money  to  take  the  deed 
from  escrow,  when  the  Graham  mooey,  it 
seems  to  me,  was  used  for  that  purpose.  It 
does  not  occor  to  me  that  the  fact  that  tht 
proceeds  of  the  Graham  draft  were  retaineii 
and  used  by  Miller  for  over  a  year  In  his 
business  affects  the  question  as  to  whose  fu^^d- 
actually  paid  the  consideration  for  the  pn^ 
erty.  It  will  be  noticed  that  the  property  w&> 
not  paid  for  until  the  deed  was  taken  froiii 
escrow,  in  March,  1890,  except  some  smaJ 
amounts  to  retain  the  deed  In  escrow:  ant] 
then  the  balance  of  the  $5,0(X)  was  drawn  and 
paid  upon  the  property.  As  I  view  the  trans- 
action, tliat  payment  was  made  with  the 
Graham  money  or  proceeds  of  the  Gtaham 
draft  Suppose  Miller  had  sealed  up  the  pro- 
ceeds received  from  the  Graham  draft  an.i 
made  a  special  deposit  of  it  in  some  back, 
until  he  was  ready  to  take  the  Merrick  de>^i 
from  escrow,  and  then  had  (q>ened  and  takr-s 
from  the  package  this  $5,000,  and  paid  for  ih« 
property;  could  there  be  any  doubt  that  Gra- 
ham's money  paid  for  the  property,  and  thst 
Miller  would  hold  the  legal  title  aa  trostee  for 
Graham?  We  apprehend  not  Then,  why 
would  the  fact  that  Miller  kept  the  maa^ 
with  his  own  on  deposit,  and  nsed  it  ontii 
he  required  It  to  pay  for  the  property.  maXe 
any  difference?  The  money  received  by  MJ- 
ler,  and  credited  to  him  on  his  account  at  tb« 
Deadwood  bank,  on  his  draft  drawn  on  Gra- 
ham, was  no  more  the  Identical  money  fc"- 
nished  by  Graham  than  the  money  he  ev<«- 
tually  paid  for  the  property.  In  March.  18S*> 
Miller  had  In  his  hands.  In  contemplatioa  of 
law,  from  November,  1888,  to  March.  L<«X 
this  $5,000,  advanced  by  Graham  to  pay  for 
this  property;  and,  when  he  paid  the  $3,000 
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for  the  property,  it  was  as  much  Graham's 
money  as  though  he  had  paid  it  on  the  very 
day  he  received  credit  for  it  at  the  banli. 
This  seems  to  me  to  be  the  proper  view  to 
take  of  this  transaction.  If  I  am  correct,  and 
the  consideration  for  the  property  was  In  fact 
paid  by  Graham  or  for  him,  the  case  comes 
clearly  within  the  provisions  of  section  2700, 
Comp.  Iaws,  copied  in  the  opinion  of  the 
court 

Respond^tt  contends  tlmt  the  contract  be- 
tween MUler  and  Graham  should  have  a  con- 
trolling Influence  in  determining  tills  case, 
and  such  seems  to  have  been  the  view  of  my 
associates.  But  whether  that  contract  was  or 
was  not  executed  so  ^  to  make  it  a  binding 
contract  in  Miller's  lifetime,  it  does  not  seem 
to  me  to  materially  affect  this  case.  By  this 
contract.  Miller  distinctly  admits  that  the 
property  belonged  to  Graham,  and  the  con- 
tract seems  to  have  been  drawn  aiK»n  the 
theory  that  the  legal  title  was  actually  vested 
in  him.  Undoubtedly,  Miller  expected,  when 
the  csntract  was  prepared,  that  the  Merrick 
deed  would  be  taken  out  of  escrow  at  once, 
and  the  title  transferred  by  him  to  Graham. 
But,  as  we  have  seen,  delays  occurred  in  or- 
der to  enable  Merrick  to  perfect  his  title,  and 
the  transaction  was  not  closed  up  until  March, 
1890.  Possibly,  if  the  contract  was  In  fact 
executed.  Miller's  representatives  may  have 
a  claim  against  Graliam,  when  the  property 
Is  finally  disposed  of  for  a  share  of  the  profits 
of  the  transaction,  as  was  held  by  the  su- 
preme court  of  the  United  States,  in  constru- 
Vng  a  similar  contract  in  Seymour  v.  Freer. 
8  WaU.  202.  But  that  question  Is  not  In- 
volved in  this  case,  as  the  issue  under  the 
pleadings  is,  was  the  $5,000  received  by  MU- 
ler from  Graham  applied  to  the  payment  at 
the  Merrldc  property?  I  think  it  was,  and 
that  Miller  held  the  naked  title  In  trust  for 
Graham,  and  that  Graham  is  entitled  to  a 
conveyance  of  the  property.  Holding  this 
view,  1  am  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  reversed. 


CITT  OF  DEADWOOD  v.  ALLEN. 

(Supreme  Court  of  Sonth  Dakota.     June  17, 

1896.) 

MDNICIPAI.ITIB8  —  OrDINAXCBS — VlOLATIOX — COM- 

PLAiKT— SnmoiKKor. 

A  complaint  for  Tiolation  of  a  city  ordi- 
nance making  it  a  criminal  offense  "to  keep" 
for  sale  at  retail  specified  articles,  including 
"light  drinks  of  various  kinds  to  be  drank  np- 
on  the  premises,"  without  a  license,  which  suf- 
ficiently lays  the  venue,  and  charges  that  de- 
fendant, on  the  Ist  day  of  a  cntain  month, 
and  "on  divers  and  sundry  other  days  during 
said  month,"  kept  the  articles  specified  in  the 
ordinance  for  sale  within  the  city,  "county, 
and  state  aforesaid,"  without  first  having  ol>- 
tained  a  license,  is  sufficient,  the  averment  "on 
divers  and  sundry  other  days  during  said 
month"  being  rejected  as  surplusage;  and  it 
was  unnecessary  to  aver  specific  sales  of  the 
•.nicies,  or  that  the  light  drinks  were  drank 
npon  the  premises. 


Appeal  from  circuit  court,  Lawrence  coon- 
ty;   A.  J.  Plowman,  Judge. 

James  W.  Allen  was  convicted  in  a  Justice 
court  of  violating  a  city  ordinance,  and  from 
a  reversal  by  the  circuit  court  of  the  Judg- 
ment of  conviction  the  city  appeals.  Be- 
versed. 

John  R.  Wilson,  for  appellant  Robert  N. 
Ogden,  for  respondent 

FULLER,  J.  Upon  a  complaint  duly  veri- 
fied the  defendant  was  charged  and  tried  in 
police  court  for  the  violation  of  the  following 
ordinance  of  the  city  of  Deadwood:  "Every 
person  or  firm  who  keeps  for  sale  at  retail, 
in  the  city  of  Deadwood,  cigars,  cigarettes, 
tobacco,  soda  water,  mineral  waters  and  oth- 
er light  drinks  of  various  kinds,  to  be  drank 
upon  the  premises,  the  manufacture  and  sale 
of  which  is  not  prohibited  by  the  laws  of  this 
state,  shall  pay  a  license  of  three  hundred 
dollars  per  annum,  which  shall  be  payable 
monthly  in  advance.  *  •  •  Any  person 
who  shall  violate  any  of  the  provisions  of 
this  chapter,  shall,  upon  conviction  thereof, 
pay  a  fine  of  not  less  than  ten  dollars,  nor 
more  than  one  hundred,  and  each  and  every 
day  that  such  person,  or  persons,  shall  neg- 
lect or  refuse  to  comply  with  the  provisions 
of  this  chapter,  shall  be  a  violation  and  of- 
fense, for  which,  upon  conviction,  he  shall  be 
subject  to  a  like  penalty."  The  trial  termi- 
nated in  a  conviction  as  charged  in  the  com- 
plaint, and  the  Justice  entered  Judgment  for 
I3G.70,  Including  a  fine  of  $25  and  $11.70  tax- 
able costs,  and  it  was  therein  ordered  and 
adjudged  "that  the  defendant  stand  commit- 
ted until  such  Judgment  be  complied  with, 
not  to  exceed  one  day  for  each  one  dollar  and 
twenty-five  cents  of  such  fine  and  costs  as- 
sessed against  him."  Upon  a  mere  excep- . 
tion  to  the  entry  of  Judgment  an  appeal  was 
taken  by  the  defendant  to  the  circuit  court 
upon  questions  of  law  alone,  resulting  in  a 
reversal  of  said  Judgment,  and  the  plaintlfE 
appeals  to  this  court 

Omitting  formal  averments,  the  complaint 
Is  as  follows:  "That  James  W.  Allen,  on  the 
1st  day  of  December,  1894,  and  on  divers  and 
sundry  othei;  days  diuing  said  month  of  De- 
cember, 1894,  within  the  city  of  Deadwood, 
county  and  state  aforesaid,  then  and  there 
being,  did  then  and  there  keep  for  sale  at 
retail  cigars,  cigarettes,  and  soda  water,  and 
other  like  drinks  of  varlons  kinds,  to  be  sold 
to  the  general  public,  and  to  be  drank  upon 
the  premises,  without  having  first  obtained 
a  license  therefor,  as  required  by  law,  con- 
trary to  the  form,  force,  and  effect  of  the  or- 
dinance of  the  city  of  Deadwood  in  such  case 
made  and  provided."  The  city  of  Deadwood 
is  Incorporated  under  chapter  37,  Laws  1890, 
by  the  provisions  of  which  the  city  council 
Is  expressly  authorised  (section  1,  subd.  30, 
art  S)  "to  regulate  or  license  the  manufac- 
ture and  sale  of  cigars,  tobacco,  cigarettes, 
snuff,  soda  water  and  all  light  drinks  of  ev-. 
ery  kind,  the  manufacture  and  sale  of  which 
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l8  not  prohibited  hj  the  laws  of  the  state." 
Section  1,  subd.  79:  "To  pass  all  ordinances, 
rules,  and  make  all  regulations,  proper  and 
necessary  to  carry  Into  effect  the  powers 
granted  to  the  cities,  with  such  fines  or  pen- 
alties as  the  city  council  shall  deem  proper: 
provided,  no  fine  or  penalty  shall  exceed  one 
hundred  (100)  dollaia,  and  no  imprisonment 
shall  exceed  tbi-ee  months  for  one  offense." 
Section  2:  "AH  actions  brought  to  recover 
nny  line  or  to  enforce  any  penalty,  under 
any  ordinance  of  any  dty,  shall  be  brought 
In  the  cori>orate  name  of  the  city  as  plain- 
Off.  ••  •  -Section*:"  •  •  •  A  warrant 
for  the  arrest  of  the  offender  may  issue  in 
the  first  instance  upon  the  affidavit  of  any 
person  that  any  such  ordinance  has  been  vio- 
lated; and  that  the  person  making  the  com- 
plaint has  reasonable  grounds  to  believe  that 
the  party  charged  is  guilty  thereof;  and  any 
person  arrested  upon  any  such  warrant  shall 
without  any  unnecessary  delay  be  taken  be- 
fore the  proper  officer  to  be  tried  for  the  al- 
leged offense.  Any  person  upon  whom  any 
fine  or  penalty  shall  be  Imposed  may  upon 
order  of  the  court  before  whom  the  convic- 
tion Is  had,  be  committed  to  the  county  Jail, 
city  prison,  wotic  bouse,  house  of  correction 
or  other  place  provided  by  the  city  for  the  In- 
carceration of  offenders  until  such  fine,  pen- 
alty and  costs  shall  be  fully  paid."  When 
comphiint  upon  oath  has  been  made,  as  In 
this  case,  the  law  requires  the  police  justice 
to  forthwith  issue  a  warrant  for  the  arrest 
of  the  offender,  and,  if  the  accused  is  found 
guilty  upon  the  trial,  "said  justice  shall  ren- 
der judgment  accordingly.  It  shall  be  a  part 
of  the  judgment,  that  the  defendant  stand 
committed  until  such  judgment  be  complied 
wltb;  in  no  case  to  exceed  one  day  for  every 
■  one  dollar  and  twenty-five  cents  fine  and 
costs  assessed  against  said  defendant" 
Laws  1890,  c  37,  art  11,  {  7.  Section  10  pro- 
hibits the  justice  from  remitting  fines,  pen- 
alties, or  costs,  and  requires  the  punishment 
to  be  by  fine  and  imprisonment,  "as  may  be 
required  by  ordinance."  The  ordinance  reg- 
ulating the  punishment  for  the  offense  of 
which  respondent  was  convicted  does  not  ap- 
pear In  the  abstract,  but,  as  the  question  is 
not  raised,  and  his  counsel  states  in  his  brief 
that  an  ordinance  of  the  city  of  Deadwood 
provides  for  imprisonment  in  such  cases,  and 
no  claim  is  made  that  the  judgment  of  the 
police  justice  does  not  conform  thereto,  It  Is 
unnecessary  to  determine  whether  the  stat- 
utory provisions  relating  to  imprisonment 
would  be  self  executing,  in  the  absence  of  an 
ordinance  providing  for  or  regulating  the 
same.  The  only  question  presented  by  re- 
spondent's counsel  In  support  of  the  action  of 
the  circuit  court  In  reversing  the  judgment 
entered  by  the  police  justice  is  raised  by  an 
oblection  to  the  sufficiency  of  the  complaint. 


which,  BO  far  as  discIosM  by  the  abstract 
is  made  for  the  first  time  in  this  court  All 
the  statutory  rale  requires  in  criminal  cases 
is  a  pleading  that  states  "the  acts  constitut- 
ing the  offense  in  ordinary  and  concise  lan- 
guage, and  In  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended."  Ck>mp.  Laws,  |  7241.  An 
Indictment  is  sufficient  as  to  time  and  place  if 
It  can  be  understood  therefrom  "that  the  of- 
fense was  commltied  at  some  place  within 
the  jurisdiction  of  the  court,  •  •  •  and  ut 
some  time  prior  to  the  finding  of  the  indict- 
ment," and  during,  that  period  within  wbieb 
it  may  be  prosecuted.  Id.  }  7249.  All  im- 
perfections In  matters  of  form,  not  tending  to 
prejudice  the  substantial  rights  of  the  ac- 
cuued,  are  Insutficient  to  affect  tbe  trial 
judgment  or  other  proceedings  in  a  criminal 
cause,  and  should  be  disregarded.  Id.  |  72.VI. 
The  complaint  states  a  day  certain  npon 
which  the  ordinance  was  violated,  sufflcientiy 
lays  the  venue,  charges  the  offense  sabstao- 
tlally  in  the  language  of  snch  ordinance,  anl 
is  therefore  sufficient  State  v.  Taylor  (Sl  D.) 
64  N.  W.  548.  Ordinarily,  th*  sufficiency  of 
a  complaint  based  upon  an  ordinance,  for  tlie 
violation  thereof,  is  not  determined  by  the 
stricter  rules  applicable  to  Indictments  and 
informations.  1  DHL  Mun.  Corp.  414;  State 
V.  Harris,  50  Minn.  128,  52  N.  W.  387.  531. 

But  one  further  iioint  need  be  noticed. 
The  complaint  charges  a  violation  of  tbe  or- 
dinance "on  the  1st  day  of  December,  1894, 
and  on  divers  and  sundry  other  days  dniing 
said  month  of  December,  1894."  Where  a 
day  certain  is  laid,  the  phrase  "divers  and 
sundry  other  days"  may  very  properly  be 
rejected  as  surplusage.  State  v.  Boaghner, 
5  S.  D.  461,  59  N.  W.  786;  Whart  Or.  PL  ft 
Prac  125;  People  v.  Adams,  17  Wend.  473; 
Com.  T.  Pray,  13  Pick.  359;  Wella  v.  Com., 
12  Gray,  320.  A  similar  complaint  was  held 
good  on  demurrer  in.  City  of  St  Lonis  v. 
Weitael  (Mo.  Sup.)  31  S.  W.  1045;  State  t. 
Cofren,  48  Me.  364.  Also,  on  a  motion  to 
quash,  in  Com.  v.  Rhodes,  148  Mass.  123,  19 
N.  E.  22.  As  the  keeping  of  the  commod- 
ities named  for  the  purposes  mentioned  in 
the  ordinance  withoat  first  having  obtained  a 
license  constitutes  the  offense,  there  is  no 
merit  In  the  contention  that  the  complaint 
is  fatally  defective  t>ecause  there  is  no  alle- 
gation as  to  specific  sales,  or  that  soda  water 
or  other  like  liquors  were  drank  upon  tbe 
premises.  A  careful  examination  of  all  ques- 
tions discussed  In  respondent's  brief  without 
reference  to  his  right  upon  the  record,  to 
have  the  same  considered,  leads  to  tbe  con- 
clusion that  the  circuit  court  erred  In  re- 
versing the  judgment  of  the  police  justice 
and  in  awarding  a  judgment  for  costs  against 
appellant  Tbe  judgment  appealed  from  is 
therefore  reversed. 
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PEART  T.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Snpreme  Conrt  of  South  Dakota.     Jane  17, 
1896.) 

APPBAL  —  ABSTKICT  —  PKACTTCa  IN  TBE    SCPRKHB 
COL'BT. 

1.  Under  the  rales,  the  capreme  conrt  will 
not  examine  the  bill  of  exceptions  except  to 
settle  a  disaKreement  between  abstracts;  and 
»D  objection  by  an  appellee,  on  reversal,  to  the 
taxation  of  costs  for  the  printing  of  so  much 
of  appellant's  abstract  as  contains  the  eri- 
dcncc,  on  the  ground  that  the  bill  of  exceptions 
contains  no  specification  of  errors  relating 
thereto,  occurring  at  the  trial,  and  excepted  to, 
cannot  be  considered  unless  the  fact  relied  on 
is  shown  by  the  abstract  or  by  an  additional 
abstract. 

2.  An  appellant  is  not  required  to  recite 
in  his  abstract  the  exceptions  to  evidence  re- 
served during  the  trial. 

Appeal  from  circuit  court,  Minnehaha  coim- 
ty;   J.  W.  Jones,  Judge. 

Petition  for  rehearing,  and  appeal  from 
cliTk's  taxation  of  coats.  Petition  denied, 
and  taxation  of  costs  affirmed. 

For  former  opinion,  see  66  N.  W.  814. 

H.  H.  Field  and  Wlnaor  &  Klttredge,  for 
ai>i>ellant    Joe  Klrby,  for  respondent 

HANBY,  J.  Plaintiff  and  respondent  peO- 
tious  for  a  rehearing,  and  appeals  from  the 
clerk's  taxation  of  costs.  So  much  of  the 
record  as  Is  required  to  present  the  errors  for 
which  the  Judgment  was  reversed  will  he 
found  In  the  opinion  of  this  court  reported  in 
6<!  N.  W.  814. 

Tbe  precise  question  decided  is  this:     la 
It  reversible  error  for  a  trial  judge,  in  this 
state,  to  read  an  instruction,  as  an  Instruc- 
tion requested  by  one  of  the  parties,  in  lan- 
guage substantially  different  from  that  re- 
quested?   Whether  a  trial  court  may  not  re- 
fuse a  request  which  correctly  declares  the 
law  if.  In  Its  own  charge,  the  same  point  la 
corered  by  a  proper  Instruction,  or  whether 
it  may  not  modU^  a  request,  and  give  such 
modltled  instruction  as  Its  own,  is  not  in- 
volved In  this  case.     Here  the  court  said  to 
the  jury,  "Defendant  requests  me  to  say  to 
you  tbat  you  should  be  governed  by  the  fol- 
lowing mle  of  law,"  and  then  proceeded  to 
give  them  a  rule  substantially  different  from 
that    requested.      In  plain  language,  this  Is 
what    was  done:    After  the  evidence  was 
in  and  argument  closed,  and  when  the  jury 
were  listening  to  and  weighing  each  word  of 
the  trial  judge.  In  a  case  wbej%In  one  Jury 
has  found  for  plaintiff,  and  another  for  de- 
fendant, he  told  them  he  bad  been  requested 
to  malve  a  certain  statement  for  and  on  behalf 
of  defendant,  regarding  one  of  the  material 
issues  in  the  case,  when,  In  truth  and  fact,  he 
had   not  been  requested  to  make  any  such 
statement  at  all.     If  this  is  not,  we  are  at  a 
loss  to  know  what  would  be,  reversible  error. 
Hfld  tlie  court  given  these  modified  Instruc- 
ttons  Telthout  saying  he  was  requested  to  so 
pive  them  by  the  defendant,  or  If  he  had  giv- 
en tbem  as  requested,  and  then  told  the  jury 


that  the  modiflcatlont  were  by  the  court,  the 
argument  and  authorities  of  counsel  for  re- 
spondent would  deserve  serious  attention, 
and  It  might  be  necessary  to  consider  wheth- 
er the  instructions  as  modified  correctly  de- 
clared the  law.  Were  such  the  situation  of 
this  record,  we  think,  aa  to  the  first  modified 
Instruction,  there  was  manifest  error;  but 
such  Is  not  the  situation,  and  we  are  entirely 
content  with  the  position  taken  by  Mr.  Jus- 
tice Fuller  in  the  opinion  above  cited,  being 
unable,  after  a  most  careful  and  laborious 
search  among  the  statutes  and  adjudications 
of  other  states,  to  find  any  decision  In  confilct 
with  such  position.  As  stated  by  Mr.  Justice 
Shannon,  one  of  the  distinguished  and  learn-, 
ed  commissioners  who  prepared  the  Codes  of 
1877,  and  whose  luminous  opinions  have  al- 
ways been  recognized  anthorlty  on  questions 
of  practice  In  this  jurisdiction,  sections  24S 
and  249,  Code  Civ.  Proc.  (now  Comp.  Laws, 
U  5048,  5049),  "are  anomalies  in  our  system 
of  practice.  They  were  not  reported  by  the 
codifiers,  but  were  mostly  taken  from  the 
practice  act  of  Illinois.  See  Rev.  St.  III.  1S74, 
p.  781.  Nothing  like  them  can  be  found  in 
our  old  Codes,  or  in  those  of  New  York  and 
California."  Lumber  Co.  v.  Pennington,  2 
Dak.  467,  11  N.  W.  497.  These  sections  are 
as  follows:  Section  .5048:  "Tbe  court,  in 
charging  the  jury,  shall  only  Instruct  as  to 
the  law  of  the  case;  and  no  Judge  shall  In- 
struct the  petit  jury  In  any  case,  civil  or  crim- 
inal, unless  such  Instructions  are  reduced  to 
writing;  and  when  Instructions  are  asked 
which  the  judge  cannot  give,  he  shall  write 
on  the  margin  thereof  the  word  'Refused,' 
and  such  as  he  approves,  he  shall  write  on 
the  margin  thereof  the  word  'Given;'  and  he 
shall  In  no  case,  after  Instructions  are  given, 
qualify,  modify,  or  in  any  manner  explain 
the  same  to  the  jury,  otherwise  than  in  wrlt> 
ing;  and  all  instruetiont  asked  for  by  coun- 
sel s?iall  be  given  or  refitted  by  the  judge, 
tpithout  modification  or  change,  vmleaa  such 
modification  or  change  be  consented  to  by 
the  counsel  asJHng  the  same."  Section  6049: 
"All  instructions  given  by  the  judge  shall  be 
read  to  the  jury  in  the  following  order:  (1) 
Defendants  instructions  by  defendants 
counsel.  (2)  Plaintiffs  instructions  by  plain- 
tiff's counsel.  (3)  Instructions  given  by  the 
Judge,  of  his  own  motion.  If  any,  by  the  Judge 
giving  the  same;  and  all  Instructions  so  giv- 
en and  read  shall  be  taken  by  tbe  jury  in 
their  retirement,  and  returned  Into  court  with 
their  verdict  Exceptions  to  the  giving  or 
refusing  any  instruction,  or  to  Its  modifica- 
tion or  change,  may  be  taken  at  any  time  be- 
fore the  entry  of  final  Judgment  in  the  case." 
The  foregoing  provisions  correspond  exactly 
with  the  Illinois  statute,  except  the  words  In 
Italics,  which  are  not  found  therein.  This 
statute  contemplates  that  the  attorney  of 
each  party  shall  read  the  instructions  re- 
quested by  him,  and  which  are  marked  "Giv- 
en" by  the  court,  and  that  all  instructions 
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shall  be  In  writing,  and  be  taken  by  the  jury 
In  their  retirement  It  la  evident  that  this 
system  makes  a  distinction  between  Instruc- 
tions given  by  the  court  as  Its  own  and  those 
given  upon  request  of  the  parties;  and  the 
conclusion  cannot  be  escaped  that  when  any 
Instruction  Is  given  as  emanating  from  a  par- 
ty, U  read  either  by  the  attorney  or  the  judge, 
(t  must  be  given  without  modification  or 
change,  unless  such  modification  or  change  is 
consented  to  by  counsel.  This  is  too  plain 
for  argument.  It  Is  what  the  statute  re- 
quires, and,  as  we  have  shown,  there  are  sub- 
stantial reasons  why  an  instruction,  when 
given  as  coming  from  a  party,  should  be  giv- 
en in  the  language  of  the  party.  No  difficul- 
ty need  arise  from  thus  giving  effect  to  the 
unmlstaliable  intent  of  the  statute,  because, 
whenever  the  trial  Judge  has  any  doubt  as  to 
the  propriety  of  any  request,  he  can  safely 
mark  It  "Refused,"  and  cover  the  same 
ground  by  an  instruction  of  his  owil  The  pe- 
tition for  a  rehearing  is  denied. 

Respondent  objects  to  costs  being  allowed 
tot  printing  so  much  of  the  abstract  as  con- 
tains the  testimony,  for  the  reason  that  the 
bill  of  exceptions  contains  no  specifications  of 
errors  relied  upon,  or  particulars  in  which  the 
evidence  is  alleged  to  be  Insufficient  If  the 
bin  of  exceptions  or  statement  of  the  case 
does  not  contain  such  specifications,  it  must 
be  disregarded.  Chandler  v.  Kennedy  (S.  D.) 
05  N.  W.  439.  But  the  absence  of  such  speci- 
fications from  the  statement  has  not  been 
Shown  by  an  additional  abstract,  and  its  ef- 
fect cannot  be  considered.  Civil  cases  ar6 
heard  and  decided  in  this  court  upon  the 
facts  presented  by  an  abstract  or  abstracts, 
and  the  original  papers  will  not  be  examined 
except  to  settle  a  disagreement  between  ab- 
stracts. Noyes  v.  Lane,  2  S.  D.  55,  48  N.  W. 
322.  An  appellant  is  required  to  set  forth  in 
his  abstract  only  so  much  of  the  record  as  is 
necessary  to  a  full  understanding  of  all  the 
questions  presented  to  this  court  for  decision, 
and  to  show  that  this  court  lias  acquired  Ju- 
risdiction of  the  action.  The  assignment  of 
errors  contemplated  by  the  rules  of  this  court 
is  a  part  of  the  abstract  distinct  from  the 
specifications  required  by  statute  to  form  a 
part  of  tlie  record  in  certain  cases.  Such  of 
the  specifications  as  the  appellant  desires  to 
call  to  the  attention  of  this  court  will  appear 
In  his  assignment  of  errors,  and  It  would  be 
an  idle  expense  and  waste  of  space  to  require 
him  to  print  the  same  matter  In  another  part 
of  his  abstract.  In  the  case  at  bar,  whether 
or  not  the  bill  of  exceptions  contains  proper 
specifications  of  error  Is  not  a  question  pre- 
Bente<l  by  the  appellant  Therefore,  It  was 
wholly  unnecessary  for  it  to  Incorporate  them 
in  its  abstract,  and,  as  it  was  not  required 
to  do  so,  no  Inference  arises  against  it  be- 
cause of  the  omission.  If  respondent  desired 
to  present  such  question,— the  defect  of  the 
record  In  respect  to  specifications, — he  should 
have  done  so  by  means  of  an  additional  ab- 
stract    In  the  case  of  Chandler  v.  Kennedy, 


supra,  although  not  mentioned  in  the  deci- 
sion, an  additional  abstract  was  filed  by  re- 
spondent, wherein  it  Is  alleged  that  tbe  "bm 
of  exceptions  contained  no  specifications  of 
errors  at  law  occurring  at  the  trial,  and  ex- 
cepted to  by  defendant"    This   allegatioa 
not  having  been  denied,  the  absence  of  soch 
specification  was  established,  and   properly 
brought  to  the  attention  of  the  court.     Sop. 
Ct  Rules,  12,  13;   Noyes  v.  Lane,  2  S.  D.  Cm. 
48  N.  W.  322;   Bern  v.  Bern,  4  S.  D.  138.  -V. 
N.  W.  1102;   Mercantile  Co.  v.  Faris,  5  S.  D. 
348,  58  N.  W.  813;    Id.,  6  S.  D.  651,  60  N.  W. 
,  403;   Randall  ▼.  Bui^  Tp.,  4  S.  D.  337.  57  N. 
I  W.  4;   BUllngsley  v.  Hlles  (8.  D.)  61  N.  W. 
.  C87;    Thompson  v.  Ulrikson  (S.  D.;    not  yet 
[  officlaUy  reported)  67  N.  W.  626.     Etavlng  to 
!  assume  that  the  bill  of  exceptions  or  state- 
ment in  fact  contains  proper  speciflcationa. 
'  the  conclusion  cannot  be  avoided  that  appel- 
lant was  entitled  to  print  such  portions  of  it 
as  were  necessary  to  a  full  understanding  oif 
all  questions  presented  to  this  court  for  deci- 
sion, and,  having  done  so,  is  entitled  to  re- 
cover costs  therefor.    As  the  other  objectioiis 
of  respondent  to  the  clerk's  taxation  rest  up- 
on the  same  ground,  tbe  action  of  the  deik 
must  be  affirmed. 


SCOTT  V.   TOOMEY. 

(Supreme  Court  of  South  Dakota.     Jane  17. 

189&) 

Water  Rights  —  Location  oi?  Public  Lahds  — 
Maintenance  or  Watek  Ditch— Estowbu 

1.  Where  one  makes  a  water-right  location 
on  unoccupied  public  lands  of  the  Unitnl 
States  opened  up  to  settlement,  bin  rights  ther<^ 
to,  under  Rev.  St  U.  S.  §i  2339,  2340,  as 
against  one  who  thereafter  settles  thereon  and 
pre-empts  the  lands,  are  not  affected  by  tbe 
fact  that  while  the  lands  were  part  of  an  In- 
dian reservation,  such  pre-emptor  built  a  cabin 
thereon,  he  havina  gone  away  before  it  wa-< 
opened  up  for  aettTemeDt,  and  not  returned  till 
after  the  water-right  location  was  made;  am] 
it  is  Immaterial  that  he  left  an  agent  in  pos- 
session, as  by  section  ^58  a  pre-emptor  mn>i 
make  settlement  in  person. 

2.  Where  the  lands  on  which  one  makes  a 
water-right  location  are  in  fact  unoccupied  pal^ 
Uc  lands  of  the  United  States,  it  is  immateriai 
that  it  is  at  the  time  erroneously  contend<Nl  by 
another  that  tbe  location  la  on  lands  claimed 
by  him. 

3.  Wbne  one  makes  a  water-right  loca- 
tion mi  unoccupied  public  lands  of  the  United 
States,  but  before  he  has  constructed  a  ditch 
across  the  lands  to  conduct  the  water  to  his 
premises  another  acquires  rights  in  the  lands 
as  a  pre-emptor,  such  pre-emptor,  aad  one  to 
whom  he  conveys  tbe  lands  15  years  thereaft- 
er, will  be  estopped  to  deny  the  right  to  main- 
tain the  ditch,  the  pre-emptor  having  been 
present  when  the  ditch  was  surveyed  and  con- 

j  structed,  and  having  made  no  objection  there- 
to during  the  15  years  he  owned  the  land,  and 
'  having,  by  permission  of  the  owner  of  the 
I  water  rights,  used  surplus  water  from  the 
ditch,  and  opportunity  to  make  other  water- 
I  right  locations  having  been  lost  by  the  lapse 
I  of  time  and  change  in  the  condition  of  xbr 
'  country. 

;     Appeal  from  circuit  court,  Lawrence  coun- 
ty; A.  J.  Plowman,  Judge. 
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Action  by  Ellen  Scott  against  Daniel  J. 
Toomey.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

«.  C.  Moody  and  William  S.  Elder,  for  ap- 
pellant McLaughlin  &  McLaughlin,  for  re- 
spondent 

CORSON,  P.  J.  This  was  an  action  to  enjoin 
the  defendant  from  Interfering  with  or  dlrert- 
Ing  the  waters  <MC  HIggins  creek,  near  Spear- 
fish  City,  Lawrence  county,  and  from  carry- 
ing the  same  across  plalntUTs  premises.  The 
defendant  claimed  a  right  to  the  waters  of 
said  creek  under  and  by  ylrtne  of  a  prior  ap- 
propriation, and  the  right  to  carry  the  same 
by  means  of  a  ditch  and  flume  across  plain- 
tiff's premises,  by  virtue  of  such  prior  ap- 
propriation of  the  waters  of  said  creek,  un- 
der the  act  of  congress  and  the  rules  and  cus- 
toms in  force  in  the  Black  Hills  country. 
The  case  was  tried  by  the  court  without  a 
jury,  and  from  its  findings  and  Judgment  in 
favor  of  the  defendant  the  plaintiff  appeals. 

The  finding  of  the  court  as  to  the  location 
of  the  water  right  by  the  defendant  is  as 
follows:  "(1)  That  on  or  about  the  20th  day 
of  April,  1877,  the  defendant  Daniel  J. 
Toomey,  who  was  then  and  there  a  citizen  of 
the  United  States,  went  upon  the  unoccupied 
public  lands  of  the  United  States,  and  di- 
verted the  waters  of  HIggins  gulch  from 
their  channel,  and  at  the  same  time  posted  a 
notice  claiming  all  the  waters,  or  three  hun- 
dred Inches,  of  HIggins  gulch,  for  agricul- 
tural, domestic,  milling,  and  any  other  useful 
nnd  beneficial  purposes.  That  thereafter, 
and  prior  to  the  1st  day  of  July,  1877,  said 
Daniel  J.  Toomey  constructed  a  ditch  from 
the  point  of  diversion  to  bis  ranch  in  Law- 
rence county.  South  Dakota,  and  used  the 
water  on  said  ranch  for  irrigating  purposes, 
nnd  has  used  said  water  for  such  purposes 
ever  since  that  time."  The  court's  finding  as 
to  the  inception  of  plaintiff's  title  to  the  land 
npon  which  the  defendant's  water  right  was 
located  and  over  which  his  ditch  and  flume 
were  constmcted  is  as  follows:  "(3)  That  on 
the  13th  day  ot  May,  1877,  one  George  Rosen- 
baum  settled  npon  a  tract  of  land.  That  at 
that  time  the  land  was  unsurveyed  public 
land  of  the  United  States,  and  was  surveyed 
from  the  14th  to  the  31st  day  of  October,  1878. 
That  the  tdat  of  said  land  was  filed  in  the 
local  land  office  at  Deadwood,  Dakota,  on  the 
17th  day  of  March,  1878,  and  that  thereafter 
the  said  Rosenbaum  filed  his  declaratory 
statement  for  the  said  land,  declaring  his  in- 
tention to  pre-empt  the  same,  on  the  24th  day 
of  May,  1879,  being  within  ninety  days  after 
»aid  plat  bad  been  filed  in  the  local  land  of- 
fice; and  in  said  declaratory  statement  said 
Rosenbaum  alleged  that  his  settlement  npon 
said  land  was  made  on  May  13,  1877.  That 
at  tbe  time  of  the  survey  of  said  land  Rosen- 
baum did  not  inclose  said  land,  nor  until 
Mome  time  In  the  year  1878."  It  is  through 
George  W.  Rosenbaum,  mentioned  in  this 
lading,  that  plaintiff  daima  title.    The  court 


concludes  as  matters  of  law  as  follows:  "(V 
That  the  defendant,  Daniel  J.  Toomey,  is 
the  owner  of  a  water  right  on  HIggins 
gulch,  and  is  entitled  to  so  much  of  the  wa- 
ters of  HIggins  gulch  as  can  be  diverted  to 
the  west  ditch,  described  in  the  evidence; 
and  that  he  appropriated  the  same  before 
any  other  rights  were  acquired  therein." 
"(B)  That  the  said  plaintiff,  KUen  Scott,  hav- 
ing bought  the  hind  with  the  ditches  and 
flume  upon  it,  is  chargeable  with  notice  of 
the  actual  condition  of  the  land,  and  also 
with  notice  of  any  facts  which  she  might 
have  obtained  by  reasonable  inquiry  as  to  the 
said  ditches  and  said  flumes;  and,  her  gran- 
tor being  estopped  to  claim  anything  as  to 
said  ditches,  she  Is  also  estopped,  and  also 
In  the  same  position  that  he  would  be  as  to 
laches;  and  as  to  the  flume  she  would  have 
no  power  or  greater  right  in  reference  to 
the  same  than  he  would  have."  It  will  be  eb- 
served  that  the  coivt  finds  that  defendant's 
water  right  was  located  April  20,  1877,  and 
that  Roeenbaum's  settlement  was  made  May 
13,  1877,  nearly  a  month  after  defendant's 
water  right  was  located.  -The  natural  flow 
of  HIggins  creek  was  over  the  land  now 
claimed  by  the  plaintiff.  The  government 
patent  to  Rosenbaum  bears  date  of  August 
1,  1883,  and  contains  the  following  condition 
or  reservation:  "To  have  and  to  hold  the 
same,  together  with  all  rights,  privileges,  im- 
munities, and  appurtenances,  of  whatsoever 
nature,  thereunto  belonging,  unto  the  said 
George  W.  Rosenbaum,  and  to  his  heirs  and 
assigns  forever;  subject  to  any  vested  and 
accrued  water  rights  for  mining,  agricultural, 
manufacturing  or  other  purposes,  and  rights  to 
ditches  and  reservoirs  used  in  connection  with 
such  water  rights,  as  may  be  recognised  and 
acknowledged  by  the  local  customs,  laws,  and 
decisions  of  courts,  and  also  subject  to  the 
right  of  the  proprietor  of  any  vein  or  lode 
to  extract  and  remove  his  ore  therefrom, 
should  the  same  be  found  to  penetrate  or  in- 
tersect the  premises  hereby  granted,  as  pro- 
vided by  law."  This  condition  or  reservation 
was  inserted  under  and  by  virtue  of  sections 
2339,  2340,  Rev.  St  U.  S.,  enacted  in  1860 
and  1870,  which  read  as  follows:  "When- 
ever, by  priority  of  possession  rights  to  the 
use  of  water  for  mining,  agricultural,  manu- 
facturing or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs  laws,  and 
the  decisions  of  the  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same;  and  the 
right  of  way  for  the  construction  of  ditches 
and  canals  for  the  purposes  herein  specified, 
is  acknowledged  and  confirmed;  but  whenever 
any  person,  in  the  construction  of  any  ditch 
or  canal.  Injures  or  damages  the  possession 
of  any  settler  on  the  public  domain,  the  par- 
ty committing  such  injury  or  damage  shall 
be  liable  to  the  party  injured  for  such  In- 
jury or  damage."  Section  2340:  "All  patents 
granted,  or  pre-emption  or  homestead  allow- 
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ed,  shall  be  subject  to  any  vested  and  ac- 
crued water  rigbts,  or  rights  to  ditches  and 
reservoirs  used  in  connection  with  such  water 
rights,  as  may  have  been  acquired  under  or 
recognized  by  the  preceding  section."  This 
ttas  been  the  law  In  the  Black  Hills  country, 
by  custom  and  the  decisions  of  the  courts, 
since  February  28,  1877.  The  rights  of  the 
parties  must  therefore  be  determined  by 
priority  of  location,  as  between  the  water 
right  of  the  defendant  and  the  pre-emption 
right  of  the  plaintiff's  grantor. 

The  findings  of  the  court  were  excepted  to 
upon  the  ground  that  the  evidence  was  In- 
sufficient to  sustain  them,  and  It  becomes 
necessary,  therefore,  to  review  the  evidence, 
so  far,  at  least,  as  to  ascertain  if  there  la  a 
preponderance  of  the  same  against  the  find- 
ing of  the  cout  It  is  contended  by  the 
plaintiff  that  the  evidence  is  undisputed  that 
the  pialntifTs  grantor  built  a  cabin  ui)on  this 
quarter  section  in  the  summer  of  1876,  and 
tliat  in  the  fall  of  that  year  he  left  the 
Spearfish  valley,  and  went  to  the  state  of 
Missouri,  leaving  the  property  in  charge  of 
an  agent,  and  returned  in  the  spring  of  1877; 
but  whether  before  or  after  the  defendant 
made  the  location  of  his  water  right,  the  evi- 
dence is'  conflicting.  Prior  to  February  28, 
1877,  when  the  treaty  with  the  Great  Sioux 
Nation  opening  up  the  Blaclc  Hills  country 
to  settlement  was  ratified,  no  legal  rights 
could  be  acquired  in  the  public  domain,  as 
up  to  that  time  the  settlers  were  trespassers. 
.Appellant  contends,  however,  that,  though 
the  act  of  settlement  of  plalutifTs  grantor  In 
1876  was  a  trespass,  yet,  under  the  decision 
of  Caledonia  Min.  CSo.  v.  Noonan,  8  DaJL  191, 
14  N.  W.  426,  affirmed  by  the  supreme  court 
of  the  United  States  under  the  title  of  Noon- 
an V.  Mining  Co.,  121  U.  S.  893,  7  Sup.  Ct 
Oil,  his  acts  prior  to  February  288,  1877,  will 
be  recognized.  The  headnote  of  that  deci- 
sion is  as  follows:  "Where  a  party  was,  on 
the  28th  day  of  February,  1877,  in  possession 
of  a  mining  claim  in  the  Black  Hills  of  Da- 
kota, within  the  Indian  reservation,  with  the 
requisite  discovery,  with  the  surface  bound- 
aries sufficiently  marked,  with  the  notice  of 
location  posted,  with  a  diaclosed  vein  of  ore, 
he  could,  by  adopting  what  had  been  done, 
causing  a  proper  record  to  be  made,  and  per- 
forming the  amount  of  labor  or  making  the 
improvements  necessary  to  hold  the  claim, 
date  his  rights  from  that  day;  and  such  lo- 
cation, labor,  and  improvements  gave  him 
the  right  of  possession."  Assuming  that  the 
principle  established  by  that  decision  is  ap- 
plicable to  agricultural  lands  under  the  find- 
ings of  the  court,  Rosenbaum  had  not  re- 
sumed possession  of  the  land  at  the  time  the 
defendant  made  his  water-right  location. 
Undoabtedly,  if  Rosenbaum  had  been  living 
upon,  or  in  the  actual  possession  of,  his  land 
rhen  the  country  was  opened  up  to  settle- 
oient,  or  at  any  time  prior  to  the  location 
of  the  water  right  by  the  defendant,  he 
might  have  availed  himself  of  the  acts  done 


by  him  in  the  erectl(»t  of  the  cabin,  ateUng 
his  land,  etc.;    but  if,  before  Rosenttaum'i 
return,  the  defendant  made  his  location,  his 
right  must  be  held  superior.     The  fact  that 
Rosenbaum  had  erected  a  cabin  In  1870.  and 
marked  the  boundaries  of  his  land,  oould  not 
avail  him,  if  before  his  actual  return  and 
possession  of  the  land  defendant  bad  acquir- 
ed the  water  right     It  is  contended   that, 
though    Rosenbaum    was   absent    from    the 
country  on  February  28th,  he  was  In   pos- 
session by  his  agent     But  the  evidence  as 
to  the  agent's  possession  was  very  indefinite 
and  unsatisfactory.     He  did  not  occupy  the 
cabin,  nor,  so  far  as  the  evidence  discloses, 
was  he  upon  the  land.    He  says  be   sent 
some  one  there  in  tbe  spring,  but  at  what 
time  does  not  appear.     Upon  the  evidence, 
as  disclosed  by  the  record,  this  court  would 
not  feel  Justified  in  disturbing  the  findings. 
The  contention  that  as  the  defendant's  wa- 
ter right  was  made  upon  land  claimed  at  the 
time  by  one  Jones,  it  was  invalid,  does  not 
seem  to  us  to  possess  much  merit     The  sur- 
vey subsequently  made  demonstrated    that 
the  location  was  in  fact  made  upon  the  quar- 
ter section  now  claimed  by  the  plaintlfl,  and, 
by  the  findings  of  the  court,  upon  what  was 
then  vacant  and  unappropriated  public  land. 
As  we  conclude  that  we  would  not  be  Justi- 
fied in  disturbing  the  findings,  the  Cact  that 
the  location  of  the  water  right  waa  made  up- 
on such  unappropriated  public  land  may  be 
regarded  as  established.     But  it  la  doabtfn] 
if  the  doctrine  laid  down  in  the  Caledonia 
Case   is  applicable  to   pre-emption   claims. 
While  no  settlement  or  residence  upon  his 
claim  is  required  of  the  locator  of  a  mining 
claim  in  order  to  initiate  or  perfect  his  title 
thereto,  the  pre-emptor  is  required  to  make 
settlement  upon,  and  to  inhabit  or  dwell  up- 
on, his  claim  as  a  preliminary  condition  to 
his  right  to  the  land.     Section  2259,  Rev.  St 
U.  S.  provides,  that  "every  person    •    •   • 
who  has  made,  or  who  may  hereafter  make 
a  settlement  in  person  on  the  public  lands 
subject  to  pre-emption,  and   who  inhabits 
and  Improves  the  same,  and  who  haa  erected 
or  shall  erect  a  dwelling  thereon.  Is  author- 
ized to  enter,"  etc.     It  will  be  observed  that 
the  settlement  required  must  be  made  by  the 
pre-emptor  in  person,  not  by  an  agent     An 
actual  settlement  and  an  actual   residence 
upon  his  claim  is  required  of  the  pre-emptor, 
in  order  to  entitle  him  to  enter  the  same.    It 
would  seem  to  necessarily  follow,  therefore, 
that    Rosenbaum    could    have    acquired    no 
right  to  his  claim  through  any  acts  of  aa 
agent  between  February  28th  and  his  return 
to  the  coimty  in  the  spring  of  1877.     All  the 
icta  of  Rosenbaum  In  the  way  of  settlement 
in  1876  were  in  violation  of  law,  and  did  not, 
under  the  law,  constitute  a  settlement  upon 
the  land.     Until  his  actual   return   to  the 
claim,  therefore,  and  actual  settlement  upon 
the  land  in  the  spring  of  1877.  he  acquired  no 
right  to  the  same.    With  the  findings  as  they 
now  stand,  the  conclusion  necesaarily  fot- 
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lows  that,  the  defendant  having  appropriat- 
ed the  water  of  Hlgglns  gulch  prior  to  the 
Initiation  of  the  title  of  the  plaintiff's  gran- 
tor to  the  land  upon  which  the  same  was  lo- 
cated, the  defendant  is  entitled  to  the  waters 
of  that  golch  to  the  extent  of  his  appropria- 
tion. 

This  brings  us  to  the  question  of  the  right 
of  the  defendant  to  maintain  his  ditch  over 
and  across  the  premises  of  the  plaintiff.     It 
would  seem  from  the  evidence  that  the  ditch 
was   not  laid  out  or  constructed  until  after 
tlie   settlement  of  Rosenbaum   on   May   13, 
1877,  as  found  by  the  court,  and,  assuming 
that  Rosenbaum's  right  to  the  land  as  against 
the  appropriation  of  any  right  of  way  by  the 
defendant  over  and  across  the  same  for  his 
ditch  and  flume  became  vested  by  his  act  of 
settlement,  there  would  seem  to  he  some  dif- 
ficulty in  sustaining  the  defendant's  claim  to 
such  right  of  way,  unless  it  tan  be  sustained 
on  the  grotmd  that  Rosenbaum  would  be  es- 
topped by  his  conduct  and  declarations  from 
now  questioning  the  right  of  the  defendant 
to  maintain  such  ditch,  and  consequently  that 
the  plaintiff  is  estopped  from  asserting  any 
such  claim.     As  a  defense  to  the  claim  of 
plaintiff  regarding  said  ditch,  the  defendant, 
in  his  answer,  alleged  as  follows:     "(6)  That 
after  the  location  of  said  water  rights  said 
Rosenbaum  agreed  with  said  defendant  to  as- 
sist in  building  said  ditch,  and  said  ditch  was 
built  with  the  full  knowledge,  consent,  and 
acquiescence  of  said  Rosenbaum,  and  defend- 
ant expended  large  sums  of  money  in  cob- 
structiug  said  ditch,  all  without  any  objection 
on  the  part  of  said  Rosenbaum;   and  defend- 
ant  alleges  that  said   Rosenbaum   and   his 
grantees  are   estopped   from  asserting  any 
claim  to  said  ditch  and  water  right.  If  they 
ever  had  any."    The  court's  flndiikg  upon 
the  question  of  laches  and  estoppel  is  as  fol- 
lows:    "That  Rosenbaum  was  present  when 
the  defendant,  Daniel  J.  Toomey,  surveyed 
the  line  of  his  ditch,  and  made  no  objection; 
and  that  the  said  Rosenbaum  made  no  objec- 
tions to  the  diversion  of  the  waters  of  Hig- 
gins  galcb,  nor  to  the  digging  of  the  ditch 
by  the  defendant,  Toomey,  from  the  time  it 
n-as  completed  until  he  parted  with  the  title 
to  the  land.    That  he  knew  where  the  water 
was  used,  and  at  various  times  he  and  his 
tenants,  by  the  permission  of  the  defendant, 
Toomey,  used  the  surplus  water  of  the  ditch 
for  the  purpose  of  Irrigating  the  above-de- 
scribed tract  of  land.     The  ditch  referred  to 
Is  the  one  on  the  west  side  of  Hlgglns  gulch, 
and    Is   called   in  the   testimony    the   'west 
ditch.'     That  in  the  year  1880  the  defendant 
Toonaey,  at  the  request  of  said  Rosenbaum, 
ran  bis  ditch  to  the  west  line  of  Rosenbaum's 
land;  in  order  that  his  ditch  might  run  along 
the  line,  and  not  cut  up  the  land  of  Rosen- 
baum Into  two  parts;   and  at  the  same  time 
he  abandoned  his  old  ditch  as  to  that  portion 
of  It,  the  old  ditch  having  been  constructed 
upon  the  supposed  west  line  of  the  Rosen- 
baoin   place  before  the  survey   was  made. 


That  in  making  said  change  said  Toomey  ex- 
pended between  fifty  and  one  hundred  dol- 
lars, and  since  1880  the  said  ditch  has  been 
used  constantly  by  said  defendant,  Toomey, 
and  surplus  water  has,  at  various  times,  by 
I>ermiSBion  of  the  defendant,  Toomey,  been 
used  by  Rosenbaum  and  his  tenants."  The 
respondent  contends  that  these  acts  on  the 
part  of  Rosenbaum  do  not  constitute  a  tech- 
nical estoppel,  and  therefore  do  not  bind  th«, 
plaintiff.  The  acts,  conduct,  and  silence  of 
Rosenbaum,  and  his  virtual  recognition  of 
defendant's  title  to  the  water  and  right  to 
carry  the  same  over  his  land  for  a  period  of 
over  15  years,  permitting  the  defendant  to 
spend  money,  time,  and  labor  upon  the  wa- 
ter right  and  ditch,  and  entering  into  various 
arrangements  with  the  defendant  for  the  use 
of  portions  of  the  water  during  that  time,  as 
found  by  the  court,  certainly  make  a  very 
strong  case  of  laches,  and  constitute,  under 
the  later  decisions  of  the  supreme  court  of 
the  United  States,  an  estoppel  in  pais.  Ro- 
senbaum knew  all  these  years  that  defendant 
claimed  to  be  the  owner  of  the  water  right 
and  ditch,  and  claimed  that  he  was  rightfully 
carrying  the  water  appropriated  over  the 
land  of  Rosenbaum,  and  was  constructing  his 
ditches  and  expending  money  thereon  on  the 
faith  that  his  right  was  fully  recognised  by 
Rosenbaum.  If  Rosenbaum  made  any  claim 
to  the  water,  or  denied  defendant's  right  to 
carry  the  sam  i  over  and  across  his  premises. 
It  was  not  only  his  duty  to  speak,  but  to  act 
As  was  said  iu  Kirk  v.  Hamilton,  102  U.  S. 
70:  "He  ren^ained  silent  while  the  other  ex- 
pended large  sums  In  improvements,  and  In 
effect  disclaimed  title  in  himself.  He  was  si- 
lent when  good  faith  required  him  to  put  the 
other  on  guard.  He  should  not  now  be  heard 
to  say  that  that  is  not  true  which  his  ccn- 
duct  had  unmistakably  declared  to  be  true, 
and  on  the  faith  of  which  others  acted." 
And  in  DIckerson  v.  Colgrove,  100  U.  8.  578, 
the  court  said:  "The  estoppel  here  relied  up- 
on Is  known  as  an  equitable  estoppel,  or  es- 
toppel in  pais..  The  law  upon  the  subject  is 
well  settled.  The  vital  principle  is  that  he 
who,  by  his  language  or  conduct,  leads  an- 
other to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  he  acted.  Such  a  change  of 
position  is  strictly  forbidden.  It  involves 
fraud  and  falsehood,  and  the  law  abhors 
iMth,  This  remedy  is  always  so  applied  as 
to  promote  the  ends  of  justice.  It  is  avail- 
able only  for  protection,  and  cannot  bemused 
as«  weapon  of  assault.  It  accomplishes  that 
which  ought  to  be  done  between  man  and 
man,  and  is  not  permitted  to  go  beyond  this 
limit  It  is  akin  to  the  principle  involved  In 
the  limitation  of  actions,  and  does  its  work  of 
Justice  and  repose  where  the  statute  cannot 
be  invoked.  Here,  according  to  the  finding 
of  the  court  the  time  of  adverse  possession 
lacked  but  a  year  and  a  month  of  being  twen- 
ty years,  when   it  is  conceded  the  statutoiy 
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bar  would  have  been  complete."  Campbell 
y.  Shivers  (Ariz.)  25  Pac:  540.  In  this  case 
nearly  17  years  had  elapsed  since  the  loca- 
tion ot  the  defendant's  water  right,  and  his 
-ditch  constructed  before  this  action  was  com- 
menced, and  his  right  apparently  acquiesced 
In  and  recognized  by  Rosenbaum  for  15  years, 
-and  by  the  plaintiff  for  2  years.  Not  only 
were  defendant's  claims  recognized  by  Ro- 
senbanm,  bat  the  various  transactions  be- 
tween them  were  entirely  inconsistent  with 
any  claim  to  the  water  right  or  objection  to 
the  continuance  of  the  original  ditch  by  the 
defendant.  It  was  shown  by  the  evidence 
that,  had  Rosent>aum  made  any  claim  to  the 
water,  or  made  any  objection  to  the  ditch  of 
•defendant  at  about  or  soon  after  the  time  of 
their  location  In  1877,  the  defendant  could 
•easily  have  made  other  advantageous  water- 
right  locations,  but  which,  by  lapse  of  time 
and  the  change  in  the  condition  of  the  coun- 
try has  now  become  impracticable.  During 
all  the  15  years,  it  appears  from  the  evidence, 
that  Rosenbaum  resided  upon  the  farm,  only 
a  short  distance  from  the  dam  and  head  of 
defendant's  ditch,  and  that  defendant  resided 
upon  his  adjoining  farm,  and  used  the  water 
during  each  season  during  all  that  time.  We 
Are  of  the  opinion,  therefore,  that  under  the 
doctrine  laid  down  in  the  later  decisions  of 
the  supreme  court  of  the  United  States  Ro- 
senbaum would  have  been  estopped  from  as- 
serting any  rights  adverse  to  the  defendant 
in  this  case,  and  that  the  plaintiff  occupies 
no  better  position  than  would  Rosenbaum 
have  occupied  had  he  been  the  plaintiff  in 
the  action.  To  bold  otherwise  would  be  to 
allow  the  conduct  of  Rosenbaum  to  result 
greatly  to  the  Injury  of  the  defendant,  who 
seems  to  have  acted  In  the  utmost  good  faith 
in  the  transaction. 

It  was  contended  by  counsel  for  the  re- 
spondent that  the  right  of  way  for  ditches 
And  flumes,  recognized  by  the  acts  of  con- 
gress, continues  imtll  the  patent  of  the  pre- 
emptor  is  issued,  and  he  cites  Osgood  v.  Min- 
ing Co.,  56  Cal.  571 ;  Farley  vj  Irrigating  Co., 
58  Cal.  142;  Ditch  Co.  v.  Thorpe  (Wash.)  20 
Pac.  588;  Ellis  y.  Improvement  Co.  (Wash.) 
31  Pac.  27;  Geddes  v.  Parrish,  Id.  814,— 
which  seem  to  fully  sustain  his  position.  But 
since  those  decisions  were  made  the  very  Im- 
portant ease  of  Sturr  v.  Beck,  133  U.  S.  541, 
10  Sup.  Ct.  350,  a  case  from  the  Black  Hills 
•country,  has  been  decided,  in  which  the  su-  i 
preine  court  of  the  United  States  held  that  In 
a  homestead  entry,  when  completed  by  a  full 
•compliance  with  the  statute  on  the  part  of 
the  settler,  the  patent  relates  back  to  the 
•date  of -the  filing,  and  cuts  off  all  intervening 
adverse  claims  to  the  water  running  thereon. 
This  decision  was  as  to  the  right  of  home- 
steaders only,  and  nothing  is  said  as  to  pre- 
•emptors.  But  Mr.  Kinney,  In  his  recent  work 
on  Irrigation,  takes  the  view  that  under  that 
•decision  all  the  cases  hereinbefore  cited  are, 
in  effect,  overruled,  and  that  the  decision  of 
Sturr  y.  Beck  applies  to  pre-emption  claims 


as  well  as  homestead  claims.  In  this  deci- 
sion we  have  assumed,  without  deciding,  that 
such  is  the  effect  of  that  decision.  We  con- 
clude, therefore,  that  the  acts,  conduct,  and 
silence  of  the  plainttflTs  grantor,  Rosenbaiun. 
for  15  years,  were  such  as  to  estop  blm.  and 
does  estop  the  plaintiff  from  now  In  any  man- 
ner disturbing  defendant's  main  ditcb.  con- 
structed to  carry  the  waters  of  said  galcb 
across  the  plalntifTs  land.  The  judgement  of 
the  court  below  Is  therefore  affirmed. 


LARSON  V.  LARSON. 
(Supreme  Court  of  South  Dakota.  Jane  17. 
1896.) 
Divorce— Contempt— SsKvicB  of  Okder. 
It  is  error  in  a  divorce  suit  to  order  de- 
fendant's answer  and  cross  bill  to  be  dismisaeJ 
because  of  his  noncompliance  with  an  order 
directing  him  to  pay  counsel  fees  and  tempora- 
ry alimony  to  plaintiff,  the  order  directing  socb 
payment  having  been  served  only  on  defend- 
ant's counsel;  Comp.  Laws,  f  5337,  makine  th( 
following  exception  to  the  statute  anthonzine 
service  of  a  papra-  on  the  attorney  instead  ot 
the  party:  "The  provisions  of  this  chapter  sbajl 
not  apply  to  the  service  of  •  •  •  any  pap<.-r 
to  bring  a  party  into  contempt;"  and  the  sn-T- 
ice  on  the  party  of  such  an  order  for  paymeot 
of  temporary  alimony,  in  order  to  bring  him  in- 
to H  contempt  for  a  refusal,  being  further  re- 
quired by  section  5112. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; A.  J.  Plowman,  Judge. 

Action  by  Martina  Larson  against  Neb 
M.  Larson.  From  an  order,  defendant  ap- 
peals.   Reversed. 

Frawley  &  Laffey,  tor  appellant.  Jooepb 
B.  Moore,  for  respondent 


FULLER,  J.  As  punishment  for  a  con- 
tempt of  court  in  falling  and  neglecting  to 
comply  with  an  order  directing  the  payment 
of  counsel  fees  and  alimony  to  the  wife  dui^ 
ing  the  pendency  of  her  salt  for  a  divorce, 
the  trial  court  made  the  ordw  from  which 
this  appeal  is  taken,  and  by  which  the  an- 
swer and  cross  bill  of  the  defendant  were 
dismissed  and  stricken  from  the  flleE,  with 
the  direction  that  the  case  proceed  as  though 
no  appearance  had  been  made  by  the  de- 
f«idant  In  Williams  ▼.  Williams  (S.  D.) 
61  N.  W.  38,  the  husband,  who  instituted  an 
action  for  dlyorce,  neglected  to  comply  with 
an  order  of  the  trial  court  directing  the 
payment  of  counsel  fees  and  temporary  ali- 
mony, and  while  the  complainant  was  thus 
In  contempt  this  court,  ruled  by  the  cogent 
principle  that  "he  who  seeks  equity  must 
do  equity,"  declined  to  reyerse  or  modify  a 
judgment  for  permanent  alimony.  But 
when  a  defendant  would  be  deprived  of  hi* 
day  in  court  and  right  to  have  the  merits 
of  the  controversy  Investigated  and  Judicial- 
ly determined,  the  courts,  under  an  enlight- 
ened consideration  for  the  welfare  of  so- 
ciety, have  refused  to  strike  out  the  answer 
of  a  contumacloor  defendant  In  an  action 
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for  a  divorce.  While  It  baa  been  held  In  a 
number  of  recent  and  well-conaldered  cases 
that  proceedings  may  be  stayed  or  relief  de- 
nied so  long  as  a  plaintiff  Is  in  contempt 
for  a  falltire  to  pay  temporary  alimony,  a 
contrary  doctrine,  for  obrlons  reasons, 
seems  to  prevail  wbere  courts  bave  been 
called  upon  to  strike  an  answer  from  the 
-files,  and  allow  the  action  to  proceed  to  an 
ez  parte  judg:ment.  To  the  effect  that  a 
court  Is  without  authority  to  deprlye  a  de- 
fendant of  his  right  to  resist  an  action  for 
diyorce,  because  he  contemptuously  dis- 
obeys an  order  for  the  payment  of  counsel 
fees  and  temporary  alimony,  see  Qordon  t. 
Gordon,  141  HI.  100,  30  N.  E.  446;  Johnson 
V.  Superior  Ct.,  63  CSal.  578;  Peel  t.  Peel, 
jO  Iowa,  521;   2  Nels.  Div.  861. 

As  the  order  appealed  from  must  be  re- 
versed because  there  was  no  serrlce  upon 
the  defendant,  as  required  by  statute.  It  is 
unnecessary   to    determine    at    this    time 
whether,  under  any  circumstances,  a  court 
would    be  Justified   In    striking  an   answer 
from  the  flies  as  a  punishment  for  contempt 
in  refusing  to  comply  with  an  order  or  de- 
t-rce    directing  the  payment  of  suit  money 
or  alimony  in  an  action  for  a  divorce.    The 
>:nly  service  of  the  order  directing  the  pay- 
ra&xt    of    counsel    fees    and    temporaiy    ali- 
mony was  upon  counsel  for  appellant,  and 
none  of  the  orders  in  relation  to  the  matter 
were  ever  served  upon  the  defendant.    The 
•^rder  appealed  from   concludes  as  follows: 
"It  is  ordered  that,  by  virtue  of  the  facts 
hereinbefore  recited,  the  defendant,  Nels  M. 
r^rson,   whom  the  record  herein  shows  to 
)>e  a  nonresident  of  this  state,  is  in  con- 
t>^mpt  of  this  court,  by  reason  of  bis  failure 
(o  comply  with  the  order  of  this  court  made 
and  entered  herein  on  the  5th  day  of  May, 
1S!>4,  and  the  further  order  made  July  lltb, 
1894;    and  that  being  without  the  state  of 
'^utb  Dakota,  beyond  the  power  of  the  court 
to  panisb  him  by  fine  or  imprisonment  on 
account  of  said  contempt,  that  he  be  pun- 
ished by  having  his  answer,  served  on  the 
plaintiff  herein,  stricken  from  the  files  and 
records  of  this  court,  and  the  service  thereof 
upon   plaintiff  vacated  and  set  aside;    and 
It  is  so  ordered,  and  said  answer  is  hereby 
stricken  from  the  files  and  records  of  this 
court,  and  the  service  thereof  upon  plaintiff 
is   hereby  vacated  and  set  aside,  and  this 
cause  sliall  proceed  as  if  no  appearance  had 
been  made  by  the  defendant  herein."    Upon 
the   theory  that  appellant  was  in  contempt 
of  conrt,  the  order  appealed  from  was  made 
and   entered;    and  the  power  and  jurisdic- 
tion of  a  court  to  commit  a  contemner  in  a 
proper  case  may  well  l>e  conceded,  but  from 
the    statute  aothorizing   the   service    of   a 
paper    upon    the   attorney,    instead    of    the 
party,    the  following  exception  is  expresrly 
made   In  contempt  proceedings,  and  by  the 
following  mandatory  statutory  requirement, 
found  in  the  chapter  of  the  Compiled  Laws 
relating  to  the  subject  of  notice  and  service 


of  papers  and  process:  "The  provialons  of 
this  chapter  shall  not  apply  to  the  service 
of  a  summons,  or  other  process,  or  of  any 
paper  to  bring  a  party  Into  contempt."  Sec- 
tion 5337.  An  order  or  judgment  requiring 
the  payment  Of  temporary  alimony  or  coun- 
sel fees  must,  by  the  law  of  this  state,  be 
served  upon  the  party  against  whom  the 
same  is  awarded,  l)efore  he  can  be  brought 
Into  contempt  for  a  refusal  to  comply  there- 
with. Comp.  Laws,  !  6112;  Johnson  v.  Su- 
perior Ct,  63  Cal.  680;  Hennessy  v.  Nlcol 
(Cal.)  38  Pac.  649;  Ryckman  v.  Byckman, 
32  Hun,  193;  Brown  v.  Brown,  22  Mich. 
299;  Sanchez  v.  Sanchez,  21  Fla.  347;  Edi- 
son V.  Edison,  56  Mich.  186,  22  N.  W.  264. 
The  order  appealed  from  must  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings.   It  is  so  ordered. 


SLOCUM  et  aL  v.   BRAOY  et  aL 

(Supreme  Court  of  Minnesota.    June  10,  1896.) 

Lost  Instbdmints— Becondabt  EviDsnoa— Wrsh 
Adkissibls. 

1.  A  party  seeing,  np(Mi  the  trial  of  an  ac- 
tion, to  intiodnce  secondary  evidence  of  the 
contents  of  an  alleged  lost  instrument,  must 
not  only  give  some  evidence  that  it  once  exist- 
ed, but  also  that  a  bona  fide  and  diligent  search 
has  been  nnsuccessfnlly  made  for  it  at  the  place 
wbere  it  was  most  likely  tu  t>e  found.  Wheth- 
er sufficient  search  has  been  made  depends 
much  on  the  nature  of  the  instrument  and  the 
drcumstances  of  the  case,  as  a  comparatively 
useless  writing  may  be  presumed  to  nave  been 
lost  or  destroyed  on  proof  of  much  less  search, 
and  after  a  much  shorter  time,  tlian  an  impor- 
tant one. 

2.  Beld,  under  the  evidence  in  this  case,  as 
to  wluit  efforts  had  been  made  to  find  a  recript 
in  full  of  all  accounts  and  demands  to  date,  said 
to  have  been  executed  by  one  of  these  plaintiffK. 
and  delivered  to  the  defendants,  and  to  have 
been  lost,  that  the  trial  court  failed  to  exercisr 
a  sound  legal  discretion  when  it  admitted,  ovet 
plaintiff's  objection,  oral  evidence  of  the  con- 
tents of  the  receipt 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun 
ty;   Robert  D.  Russell,  Judge. 

Action  by  James  Slocum,  Jr.,  and  another, 
against  Edwin  B.  Bracy  and  another.  '  The 
court  found  for  defendants,  and  plaintiffs 
appeal     Reversed. 

Fletcher,  Calms  &  Rockwood,  for  appel- 
lants. Edgerton  &  Wickwire  and  T.  B. 
Byrnes,  for  respondents. 

COLLINS,  J.  This  action  was  brought  on 
the  same  contract  and  to  enforce  the  same 
liability  as  was  that  between  the  same  par- 
ties, reported  In  55  Minn.  249,  56  N.  W.  826. 
wherein  the  facts  fully  appear.  In  the  pres- 
ent action,  in  which  defendant  Letcher  was 
not  served  with  a  summons,  nor  did  be  ap- 
pear, a  trial  was  had  before  the  court  with- 
out a  jury,  and  on  its  findings  of  fact  Jud>;- 
ment  was  ordered  against  plaintiffs. 

As  might  be  expected,  the  real  question  in 
issue  was  whether  plaintiffs  accepted  the 
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qoltclaim  deed,  executed  and  delivered  by  a 
tbird  person,  as  a  full  compliance  with  de- 
fendants' contract  to  convey,  under  which 
plaintiffs  could  have  required  a  warranty 
deed  executed  in  due  form  by  both  defend- 
ants. This  was  the  pivotal  point  in  the 
case.  Several  of  the  assignments  of  error 
are  directed  to  certain  rulings  of  the  court 
when  receiving  the  proofs,  while  others  go 
to  the  sufficiency  of  the  evidence  to  support 
some  of  the  flndlngs  of  fact  As  we  regard 
the  case,  the  assignments  last  mentioned 
need  not  be  considered;  for,  in  our  opinion, 
In  at  least  one  instance,  there  was  an  errone- 
ous and  prejudicial  ruling  of  the  court, 
whereby  improper  evidence  was  admitted 
over  plaintiffs'  objection.  We  refer  to  the 
ruling  whereby  the  court  allowed  secondary 
evidence  to  be  glv^  of  the  contents  of  a  re- 
ceipt said  to  have  been  executed  by  James 
Slocum,  one  of  the  plaintiffs,  and  to  hare 
been  delivered  to  the  defendants  April  6, 
1890,  at  the  time  of  an  alleged  settlement  be- 
tween the  parties.  According  to  plaintiffs' 
testimony,  and  It  virtually  stood  admitted 
by  defendant  Bracy,  the  quitclaim  deed  had 
been  the  subject  of  a  great  deal  of  discus- 
sion between  these  parties  from  about  the 
time  it  came  into  plaintiffs'  liands,  In  Octo- 
ber, 1888,  until  the  latter  delivered— condi- 
tionally, they  claim— a  deed  of  their  store 
property  to  defendants,  about  May  G,  1890. 
It  was  claimed  by  plaintiffs  that  they  never 
received  the  quitclaim  deed  as  a  compliance 
with  defendants'  contract,  but  conditionally 
only,— the  condition  being  that  a  govern- 
ment patent  had  been  Issued  or  would  be  is- 
sued covering  the  land,— and  that  one  or  both 
of  the  defendants  repeatedly  promised  them 
that,  if  they  retained  the  deed,  and  a  patent 
should  not  be  Issued,  defendants  would  make 
good  the  loss  by  paying  the  amount  at  which 
plaintiffs  took  the  land,  or  by  conv^lng  to 
them  another  quarter  section,  and  that  this 
condition  was  the  subject  of  frequent  con- 
versations down  to  the  delivery  of  plaintiffs' 
deed,  in  May,  1890;  and,  further,  that  this 
condition  was  Insisted  upon  and  was  attach- 
ed to,  the  delivery  of  the  deed  last  mentioned. 
That  for  some  months  prior  to  April,  1890, 
all  parties  knew  that  the  government  re- 
fused to  issue  a  patent,  was  undisputed.  Nor 
was  it  disputed  that,  after  the  fact  was 
known  to  both  parties,  plaintiffs  insisted 
that  the  loss  must  be  borne  by  the  defend- 
ants, and  must  be  made  good  by  them.  And 
it  was  also  shown  that,  after  plaintiffs  re- 
ceived the  quitclaim  deed,  and  soon  after  the 
defect  in  the  title  was  discovered,  defendant 
Bracy  acknowledged  that  the  defendants  had 
failed  to  comply  with  their  agreement  to  con- 
vey, insisting,  however,  that  the  default 
must  be  made  good  by  Letcher,  not  by  him- 
self. Now,  If,  during  this  time,  during  the 
period  in  which  plaintiffs  claim  they  were 
holding  this  quitclaim  conditionally,  and  as 
agreed  upon,  and  solely  because  of  defend- 
ants' promises,   if  they   would,   that  relm- 


I  buraement  should  be  made  in  ca«e  ttae  land 
was  lost,  the  plaintiff  James  Slociun  execut- 
ed and  delivered  to  defendants  a  receipt  t3 
full  of  all  accounts  and  demands  to  date,  it 
would  be  strong  proof  that  the  claim  of  a 
conditional  acceptance  of  the  quitciaim  deed, 
and  the  claim  that  defendants  were  to  maiie 
good  the  loss,  if  any,  were  without  founda- 
tion. In  a  close  case  upon  this  question,  i: 
would  have  a  direct  bearing  upon  the  isKue. 
and,  to  say  the  least,  would  be  very  con- 
vincing evidence. 

As  before  indicated,  the  trial  court  permit- 
ted defendants  to  show  by  secondary   evi- 
dence the  contents  of  a  receipt  of  this  char- 
acter, said  to  have  been  signed   by  James 
Slocum,  and  to  have  been  delivered  to  de- 
fendant Bracy  at  the  store,  which  was  ai 
Norwood,  Carver  county,  April  6,  1880,  when 
the  latter  gave  bis  check  for  a  balance  due 
plaintiffs  on  account  of  the  trade,  and  some 
other  small  matters  between  them,  and  at 
which  time  Bracy  testified  that  he  received 
plaintiffs'  deed  of  the  store  property.    After 
testifying  that  Slocum  gave  him  a  receipt  on 
this  occasion,  Bracy  stated  that  he  gave  tbe 
receipt  to  a  clerk  in  the  store,  who  put  It  in 
the  safe;  tliat  about  three  months  afterwards 
the  store  and  the  safe  were  sold  to  another 
party,  who  took  possession,   and  bad  since 
sold  out  to  another  man>  that  the  clerk  lived 
at  Lester  Prairie,  in  this  state;   that  the  wit- 
ness had  written  to  him  about  the  receipt 
two  or  three  times,  but  had  received  no  re- 
ply;   that  he  bad  also  written  to  Letcher, 
who  resided  in  Alabama,  but  had  been  in- 
formed that  the  receipt  was  not  in  his  pos- 
session; that  he  (the  witness)  had  not  looked 
into  the  safe,  did  not  think  it  worth  while, 
and   had   simply   inquired   of  the   party   to 
whom  he  had  sold, — this  party  himself  liav- 
Ing  sold  out  the  property  90<hi  after  obtain- 
ing it     The  question  Is,  giving  to  tbe  trial 
court  a  reasonable  discretion  on  the  subji-ct 
of  its  ruling,  was  this  testimony  sufficient  to 
warrant  the  substitution  of  oral  for  written 
evidence  of  the  contents  of  the  alleged  lost 
Instrument;  James   Slocum   having  denied 
that  it  ever  existed.     A  party  seeking  to  in- 
troduce secondary  evidence  of  the  contents 
of  such  an  instrument  must  not  only  give 
some  evidence  that  it  once  existed,  but  also 
that  a  bona  fide  and  diligent  search  has  been 
unsuccessfully  made  for  it  at  tbe  place  where 
it  was  most  likely  to  be  found.     Whether 
sufficient    search    has   been    made    depends 
much  on  the  nature  of  the  instrument  and 
the  circumstances  of  the  ease,  as  a  compara- 
tively useless  writing  may  be  presumed  to 
have  been  lost  or  destroyed  on  proof  of  much 
less  search  and  after  a  much  shorter  time 
than  an  important  one.    In  this  case  we  have 
an  instrument  said  to  be  lost  which,  under 
the  circumstances,  was  extremely  Important 
to  defendants;   for,  if  produced,  it  would  be 
very   persuasive   proof  that   tbe    quitclaim 
deed  had  been  unconditionally  accepted  and 
retained.    If  executed  at  all.  It  waa  at  a 
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'time  'wben,  for  several  months,  plalntlfts,  ac- 
■cordlng  to  their  testimouy,   had  again  and 
again,   and  nnremlttlngly.  Insisted  that  the 
deed   was  not  accepted,  except  upon  condi- 
tion, and  that  by  reason  of  the  fallare  of  ti- 
tle they  had  a  claim  and  demand  upon  the 
defendant  for  over  $1,200.     It  was  a  very 
Important  Instrument,   and  Its  value  must 
have  been  fully  appreciated  by  the  defend- 
ants.     Another   writing,   the    statement,    of 
which  we  will  speak  hereafter,  delivered  to 
defendants  at  the  same  time,  but  of  much 
less    Importance,    was    carefully    preserved, 
and  was  produced  upon  the  trial.     With  this 
condition  of  affairs,  we  think  the  court  fail- 
ed to  exercise  a  sotmd  legal  discretion  wben 
It  allowed  the  witness  to  state  the  contents 
of  the  receipt     It  is  apparent  that  be  bad 
not  made  a  bona  fide  or  diligent  search  for 
the   paper.     According  to  bis  testimony.  It 
had  been  put  in  the  safe  by  his  clei-k,  and- 
some  effort  should  have  been  made  to  find  it 
there.     The  witness  seems  to  have  been  in- 
dustrious In  attempting  to  find  It  elsewhere, 
but  he  should  have  been  diligent  In  searching 
for  It  In  the  place  where  It  was  last  known 
to  be.     The  fact  that  he  did  not  think  it 
worth  while  to  look  for  it  there  was  no  ex- 
cuse for  neglecting  all  attempts  to  find  It 
there. 

But  it  Is  contended  that  as  the  witness  had 
testified  to  a  settlement  on  April  6th,  and 
produced  a  statement  on  the  trial  showing 
the  condition  of  the  account  between   the 
parties,  made  by  Slocum  on  that  same  day, 
no  prejudice  could  have  resulted  from  the 
oral  evidence  as  to  the  contents  of  the  re- 
ceipt    We  cannot  concede  this.    Slocum  ad- 
mitted a  settlement  on  the  basis  of  a  perfect 
title  to  a  quarter  section  which  be  was  prom- 
ised, or  the  payment  of  Its  value  In  money; 
but  be  denied  a  settlement  upon  the  basis  of 
a  formal,  unconditional   acceptance   of  the 
quitclaim  deed  in  lieu  of  the  deed  provided 
for  in  the  contract    He  admitted  that  he 
made  this   statement    but   claimed   it  was 
made  nnder  the  same  conditions  as  the  set- 
tlement;  and,  upon  an  examination  of  the 
statement  (defendants'  Exhibit  1),  In  connec- 
tion with  Slocum's  testimony,  it  seems  that 
it  was  merely  a  transcript  from  entries  made 
upon  his  books  of  account,  wherein  he  kept 
a  record  of  tbls  and  other  transactions  with 
defendants.     The  first  charf^e,  made  Septem- 
ber 11,  1888,  upon  the  debit  side,  was  the 
value   of    the    merchandise,    store    fixtures, 
store,  dwelling,  and  lot,  and  the  warehouse 
and  scales  mentioned  in  the  contract  execut- 
ed tlie  next  day,  and  the  first  item  of  credit 
was  a  draft  for  $1,000,  upon  September  11th 
And  upon  this  same  day,  September  11,  1888, 
defendants  were  credited  the  agreed  value  of 
the  seven  quarter  sections  of  land,  although 
none  of  it  was  then  conveyed  to  plalntlfts. 
We  cannot  attach  any  great  importance  to 
the  statement  under  all  of  the  drcumstan- 
cies.    And  the  testimony  that  a  settlement 
was  made  April  6, 1890,  has  much  less  poten- 


cy than  competent  evidence  of 'the  execution 
and  delivery  of  a  receipt  in  full  of  all 
amounts  and  demands  to  that  date  would 
have.  A  new  trial  must  be  had.  Judgment 
reversed. 


COLLINS  et  al.  v.  McDOWELL  et  aL 
(Supreme  Court  of  Minnesota.    June  8,  1886.) 

NeOOTIABLR  PaPEH — TraNSFKR — NOTICB. 

The  rule  that  a  purchaser  of  negotiable 
paper  for  a  valuable  consideration,  in  the  due 
course  of  business,  and  before  maturity,  is  en- 
titled to  be  protected  as  an  innocent  purchaser, 
unless  he  has  knowledge  or  notice  of  such  factK 
that  Tub  failure  to  make  inquiry  amounts  to  bml 
faith,  applied  in  a  .case  where  the  only  knowl- 
edge or  notice  was  such  as  was  derived  from 
an  inspection  of  the  imper  itself. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Otter  Tail  coun- 
ty;   D.  B.  Searle,  Judge. 

Action  by  Michael  Collins  and  others  agaiusi 
A.  B.  McDowell  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal  Af- 
fiiTued. 

CoppernoU  &  WiUson,  for  appellants.  A. 
G.  BrolKr,  for  respondents. 

COLLINS,  J.  The  proofs  presented  by  the 
plaintiffs,  on  the  trial  of  this  action,  that 
they  purchased  the  note  in  question  from  the 
payees,  for  a  valuable  consideration.  In  due 
course  of  business,  before  maturity,  and  with- 
out actual  notice  or  knowledge  of  any  de- 
fense thereto,  were  plenary,  and  no  attempt 
was  made  to  controvert  them.  If,  therefore. 
it  conclusively  appeared  from  the  evidence, 
as  a  matter  of  law,  that  plaintiffs  purchased 
In  good  faith,  and  without  constructive  no- 
tice or  knowledge  of  a  defense,  it  was  the 
duty  of  the  court  below  to  direct  a  vei-dlci 
in  their  favor.  And  unless  a  want  of  good 
faith,  and  notice  or  knowledge  of  a  defense, 
is  to  be  imputed  to  plaintiffs  from  the  fact 
that  a  bank  mark  or  stamp  appeared  on  the 
face  of  the  note,  or  because  there  was  an 
erased  indorsement  on  the  back,  or  because 
several  payments  had  been  made  by  parties 
other  thaa  the  makers,  and  indorsed  on  the 
baclc,  the  court  did  not  err  when  it  directed 
a  verdict  against  defendants  at  the  close  of 
the  trial.  The  bank  mark  or  stamp  referred 
to  seems  to  have  been  the  words  "Wadena 
State  Basic,"  Inclosed  in  a  border,  or  in  brack- 
ets. The  erased  Indorsement  was  the  name 
of  the  payee,  apparently  a  partnership,  pre- 
ceding which  were  the  words  "Without  re- 
course," also  erased.  Immediately  below  was 
the  unqualified  indorsement  of  the  payee  part- 
nership. Then  came  a  memorandum  or  In- 
dorsement of  five  payments  by  five  different 
Individuals,  none  of  whom  signed  the  note, 
each  for  the  sum  of  $33.33,— a  total  of  $166.63. 
It  is  quite  probable  that  the  bank  mark  or 
stamp  on  the  face  of  the  note  would  indicate 
to  a  purchaser  that  the  note  bad  been  in  the 
bank,  and  of  this  fact  the  plaintiffs  had  actual 
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notice  before  they  purcbased.  They  also  had 
actual  notice  that,  for  the  purpose  of  pledging 
the  paper  as  collateral,  the  payee  firm  had  in- 
dorsed it  without  recourse;  but,  as  It  was 
refused  In  that  condition,  it  erased  the  re- 
strlctlye  indorsement,  and  made  an  uncondi- 
tional one.  The  mark  or  stamp,  the  indorse- 
ment and  erasure,  might  be  suggestlye,  and 
hare  weight,  if  the  dispute  here  was  over  the 
title  to  the  paper,  or  the  payee's  indoisement; 
but  how  could  It  be  inferred  from  any  or  all 
of  these  things  that  the  makers  of  the  note 
bad  a  defense  thereto?  And  what  was  there 
about  the  memorandums  or  indorsements  of 
I)artial  payments  from  which  the  existence 
of  a  defense  which  might  have  been  availa- 
ble in  an  action  between  the  original  parties 
should  have  been  inferred,  or  from  which  bad 
faith,  or  notice  or  knowledge  of  such  a  de- 
fense or  any  equities  held  by  the  makers  Qf 
the  note,  could  be  Imputed  to  a  purchaser  for 
a  valuable  consideration.  In  the  usual  course 
of  business,  and  before  maturity?  If  It  had 
appeared,  directly  or  indirectly,  that  partial 
payments  had  been  made  by  the  makers.  It 
would  have  Impressed  the  ordinary  business 
man  as  proof  of  the  negotiable  character  of 
the  paper,  as  well  as  the  solvency  of  the  mak- 
ers. And,  if  made  by  other  persons,  the  fair 
Inference  would  be  that  such  payments  were 
made  at  the  request  of,  and  for  the  benefit  of, 
the  makers.  The  integrity  of  the  paper  would 
thus  be  confirmed.  Even  If  It  was  the  rule  that 
a^urcbaaer  of  negotiable  paper  for  a  valuable 
consideration,  in  the  dne  course  of  business, 
and  before  maturity,  Is  required  to  exercise 
ordinary  prudence  In  respect  to  knowledge 
derived  frcMn  an  inspection  of  the  paper  It- 
self, there  was  nothing  in  respect  to  the 
note  in  snit  which  would  have  supported  a 
verdict  for  defendants.  But  the  rule  Is  that 
such  a  purchaser  is  entitled  to  protection  as 
an  innocent  purchaser,  unless  he  has  knowl- 
edge or  notice  of  such  facts  that  his  failure 
to  make  inquiry  amounts  to  bad  faith.  Bank 
v.  McNelr,  51  Minn.  123,  53  N.  W.  178;  Bank 
V.  Sullivan  (Minn.)  65  N.  W.  924;  Gale  v. 
Birmingham  (this  term)  67  N.  W.  659.  Judg- 
ment affirmed.    . 


LITIXK  V.  CHICAGO,  ST.  P.,  M.  &  O. 

RY,  CO. 

(Supreme  Court  of  Minnesota.     June  8,  1896.) 

Action  fkb  Injukibs  to  Land — Vbnuk. 

1.  An  action  will  lie  in  this  state  to  recover 
damages  for  injuries  to  land  situate  in  another 
state. 

2.  Snch  an  action  is  purely  personal  in  its 
natnre,  the  reparation  being  purely  personal, 
and  for  damages. 

3.  The  stotnte  of  this  stete  that  actions  for 
injuries  to  real  estate  must  be  brought  in  the 
county  where  the  subject  of  the  action  U  sit- 
uated only  applies  to  causes  of  action  arising 
within  the  state. 

Buck,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Brill,  Judge. 


Action  by  Reuben  F.  Little  against  th* 
Chicago,  St  Paul,  Minneapolis  &  Omaha 
Railway  Company.  From  an  .order  oTerrol- 
Ing  plaintiff's  demurrer  to  a  portion  of  de- 
fendant's answer,  plaintiff  appeals.  Be- 
versed. 

Henry  C.  James,  for  appellant.  Solon  L. 
Perrin  and  L.  K.  Luse,  for  respond^it. 

MITCHELL,  J.  This  acUon  was  brought 
to  recover  damages  for  injuries  to  real  es- 
tate situated  In  Wiscmisin,  caused  by  the 
negligence  of  the  defendant  The  question 
preseBUid  Is,  can  the  courts  of  this  state  take 
cognizance  of  actions  to  recover  damages  to 
real  estate  lying  without  the  state;  in  other 
wm-ds,  is  such  an~action  local  or  traiisitury 
in  its  nature?  The  history  of  the  progress 
of  the  English  common  law  respecting  the 
locality  of  actions  will  aid  in  determining 
-bow  this  question  ought  to__  be  decided  on 
principle.  Originally,  ail  acdons  were  local. 
This  arose  out  of  the  constitution  of  tlie  old 
jury,  who  were  but  witnesses  to  prove  or 
disprove  the  allegatloos  of  the  parties,  and 
hence  every  case  had  to  be  tried  by  a  Jui?- 
of  the  vicinage,  who  were  presumed  to  tiavc 
personal  knowledge  of  the  parties  as  well  a.- 
of  the  facts.  But  as  circumstances  and  «»- 
diticms  changed,  the  courts  modified  tbe  ml 
in  fact  although  not  in  form.  For  tbat  pur 
pose  they  invented  a  fiction  by  which  a  partr 
was  permitted  to  allege,  under  a  videlicft 
tluit  the  place  where  the  contract  was  madi- 
or  the  transaction  occurred  was  in  any  coun- 
ty In  England.  The  courts  took  upon  them- 
selves to  determine  when  this  fictltions  aver- 
ment should  and  when  it  should  not  be  trav- 
ersable. They  would  hold  It  not  traversaUe 
for  the  purpose  of  defeating  an  action  it  wa.- 
inrented  to  sustain,  but  always  traversable 
for  the  purpose  of  contesting  a  Jurisdictioa 
not  Intended  to  be  protected  by  the  fictioo. 
Those  actions  In  which  it  was  held  not 
traversable  came  to  be  known  as  tranattory. 
and  those  in  which  it  was  held  traversabU- 
as  local,  actions.  Actions  for  personal  torts, 
wherever  committed,  and  upon  contzacta  (In- 
cluding those  respecting  lands),  wherever 
executed,  were  deemed  transitory,  and  might 
be  brought  wherevo-  the  defendant  could  \* 
found.  As  respects  actions  for  injuries  to 
real  property,  we  cannot  discover  that  ft  wu 
definitely  settled  In  England  to  which  cla-« 
they  belonged  prior  to  the  American  Revolu- 
tion. As  late  as  1774,  In  the  leading  case  ot 
Mostyn  v.  Fabrigas,  1  Cowp.  161,  2  Smith. 
I^ead.  Cas.  Eq.  916,  Lord  Mansfield,  who  did 
more  than  any  other  jurist  to  brush  away 
those  mere  technicalities  which  had  so  long 
obstructed  the  course  of  Justice,  referred  to 
two  cases  In  which  he  bad  held  tbat  action* 
would  lie  in  England  for  Injuries  to  real  es- 
tate situated  abroad.  In  that  same  case  b« 
said;  "Can  It  be  doubted  tiiat  actions  may 
be  maintained  here,  not  only  upon  contrarta 
which  follow  the  persons,  but  for  injurl(« 
done  by  subject  to  subject,  wliere  the  whole 
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liat   l8   prayed  is  a  reparation  in  damages 
>r  satisfaction  to  be  made  by  process  against 
lie  person  or  Us  effects  witblo  the  Jurlsdic- 
ion  of  the  court"    While  all  that  is  there 
(aid   aa  to  actions  for  Injuries  to  real  prop- 
erty   ts   obiter,  yet  It  deai-ly  indicates  the 
b'iews    of   ttiat  great  Jurist  on  the  subject. 
.Vud  'we  cannot  dlscoyer  that  It  was  fully  set- 
tled in  England  that  actions  for  injuries  to 
lands  'were  local  until  the  decision  of  Doul- 
son  V.  Matthews,  4  Term  R.  503,  in  1792,-16 
years  after  the  declaration  of  American  Inde- 
pendence,   niie  courts  of  England  seem  to 
have  finally  settled  down  upon  the  rule  that  j 
an  action  is  transitory  where  the  transaction  I 
on   -wbicta  it  Is  founded  might  hare  taken  ^ 
place  anywhere;   but  is  local  when  the  trans- 
action   is   necessarily    local,— that   is,   wnld 
only  have  happened  in  a  particular  placjO  As 
an    injury  to  land  can  only  be  committed 
where  the  land  lies,  it  followed  that,  accord- 
ing to  this  test,  actions  for  such  injuries 
were  held  to  be  \o£aL     As  the  distinction  be- 
tween  local  and  transitory  venues  was  abol- 
ished by  the  judicature  act  of  1873,  we  infer 
that    actions    for    Injuries    to    lands    lying 
abroad  may  now  be  maintained  in  England. 
It  is  somewhat  surprising  that  the  American 
courts  have  generally  given  more  weight  to 
the  English  decisions  on  the  subject  rendered 
after  the  Revolution  than  to  those  rendered. 
)>cfore,  and  hence  have  almost  universallyl 
held  that  actions  for  injuries  to  lands  are| 
local.     In  the  leading  case  of  Livingston  v. 
(offerson,  1  Brock.  203,  Fed.  Gas.  No.  8,411, 
which  has  done  more  than  any  other  to  mold 
the  law  on  the  subject  in  this  country,  Chief 
.Tustlce  Marshall   argued  against  the  rule, 
showing  that  it  was  merely  technical,  found- 
ed on  no  sound  principle,  and  often  defeated 
justice;  but  concluded  that  It  was  so  thor- 
oughly established  by  authority  that  he  was 
not  at  liberty  to  disregard  it.     But  so  unsat- 
isfactory and  unreasonable  Is  the  rule  that 
since  that  time  it  has,  in  a  number  of  states, 
been  changed  by  statute,  and  In  others  the 
courts  have  frequently  evaded  It  by  meta- 
physical distinctions  In  order  to  prevent  a 
miscarriage  of  justice.     Chief  Justice  Mar- 
sbaU'g  own   state  of  Virginia  changed  the 
rule  by  statute   as   early   as    1819.      Some 
courts  have  made  a  subtle  distinction   be- 
tween faults  of  omission  and  of  commlssiou. 
Thus  in  Titus  v.  Inhabitants  of  Frankfort, 
15  Me.  89,  which  was  an  action  against  a 
town  for  damages  sustained  by  reason  of  de- 
fects in  a  highway,  it  was  held  that,  while 
lilRhways  must  be  local,  the  neglect  of  the 
(icfendiint  to  do  Its  duty,  being  a  mere  non- 
fuanauce,  was  transitory.     It  has  also  been 
held  tliat  where  trespass  upon  land  is  fol- 
lowed by  the  asportation  of  timber  severed 
from  the  land,  if  the  plaintiff  waives  the 
original  trespass,   and  sues  simply  for  the 
convenion  of  the  property  so  carried  away, 
the  action  would  become  transitory.     Tele- 
graph Co.  V.  Middleton,  80  N.  Y.  408;   Whld- 
den  T.  Seelye,  40  Me.   247.     Again,  It  has 


been  sometimes  held  that  an  action  for  in- 
juries to  real  estate  Is  transitory  where  the 
gravamen  of  the  action  Is  negligence,— as  for 
negligently  setting  fire  to  the  plaintiff's  prem- 
ises. Home  Ins.  Co.  v.  Pennsylvania  R.  Co.^ 
11  Qun,  182;  Barney  v.  Burstenbinder,  7 
Lans.  210.  In  Ohio  the  rule  has  been  re- 
pudiated, at  least  as  to  causes  of  action  aris- 
ing within  the  state,  as  being  wholly  un- 
sulted  to  their  condition,  because  under  their 
judicial  system  It  would  result  in  many  cases 
in  a  total  denial  of  justice.  Genln  v.  Grler, 
10  Ohio,  209.  Almost  every  court  or  judge* 
who  has  ever  discussed  the  question  has 
criticised  or  condemned  the  rule  as  tecbnlcalr 
wrong  on  principle,  and  often  resulting  in  a 
total  denial  of  justice,  and  yet  have  consid 
ered  themselves  bound  to  adhere  to  It  under 
the  doctrine  of  stare  decisis.  An  action  fo$ ' 
damages  for  Injuries  to  real  property  is  on 
principle  just  as  transitory  in  its  nature  aa 
one  on  contract  or  for  a  tort  committed  on 
the  person  or  personal  property.^  The  repara- 
tion Is  purely  personal,  and  for  damages. 
Such  an  action  is  purely  personal,  and  In  no 
sense  real. 

Every  argument  founded  on  practical  con- 
siderations against  entertaining  jurisdiction) 
of  actions  for  Injuries  to  lands  lying  in  an- 
other state  could  be  urged  as  to  actions  on 
contracts  executed,  or  for  personal  torts 
committed,  out  of  the  state,  at  least  where 
the  subject-matter  of  the  transaction  is  not 
within  the  state.  Take,  for  example,  per- 
sonal actions  on  contracts  respecting  land» 
which  are  conceded  to  be  transitory.  An 
investigation  of  title,  of  boundaries,  etc.. 
may  be  desirable,  and  often  would  be  essen- 
tial to  the  determination  of  the  case,  yet 
such  considerations  have  never  been  held 
to  render  the  actions  local.  Another  serious- 
objection  to  the  rule  Is  that  under  It  a  party 
may  have  a  clear,  legal  right  without  a  rem- 
edy where  the  wrongdoer  cannot  be  foumU 
and  has  no  property,  within  the  state  whore 
the  land  is  situated.  m!b  suggested  by  plain- 
tiff's counsel,  if  the  rQle  be  adhered  to,  all 
that  the  one  who  commits  an  Injury  to  laud, 
whether  negligently  or  willfully,  has  to  do  In  ' 
order  to  escape  liability,  is  to  depart  from 
the  state  where  the  tort  was  committed,  and 
refrain  from  returning  In  such  case  the  \  | 
owner  of  the  land  is  afisolutely  remedilesp.  '' 
We  recognize  the  respect  due  to  JucITclal 
precedents,  and  the  authority  of  the  doc- 
trine of  stare  decisis;  but,  Inasmuch  as  this 
rule  Is  In  no  sense  a  rule  of  property,  and 
as  It  Is  purely  technical,  wrong  in  principle, 
and  In  practice  often  results  In  a  total  deul.il 
of  justice,  and  has  been  so  generally  criti- 
cised by  eminent  jurists,  we  do  not  feel 
bound  to  adhere  to  It,  notwithstanding  the 
great  array  of  judicial  decisions  in  Its  favor. 
If  the  courts  of  England,  generations  a.^o, 
were  at  liberty  to  Invent  a  fiction  In  order 
to  change  the  ancient  rule  that  all  actions 
were  local,  and  then  fix  their  own  limitations 
to  the  application  of  the  fiction,  we  cannot 
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see  why  the  courts  of  the  present  day  ahould 
deem  themselvea  slayishly  bound  by  those 
limitations. 

It  Is  suggested  that  the  statutes  of  this 
state,  In  conformity  to  the  old  rule,  make 
actions  for  injuries  to  real  property  local. 
Gen.  St  1884,  {{  5182,  5183.  This  is  true, 
and,  strangely  enough,  in  1885,  the  legis- 
lature went  so  tar  as  to  provide  that.  If  the 
county  designated  In  the  complaint  Is  not 
the  proper  one,  the  court  should  have  no  Ju- 
risdiction of  the  action.  But  this  statute 
lias  no  application  to  causes  of  action  aris- 
ing out  of  the  state.  While  It  settles  the 
rule,  and  indicates  the  policy  of  this  state 
as  to  actions  for  injuries  to  real  property 
within  the  state,  we  do  not  thlnli  it  ought  to 
liave  any  weight  in  determining  what  the 
tule  should  be  as  to  causes  of  action  arising 
out  of  the  state,  which  can  have  no  local 
venue  here  under  the  provisions  of  the  stat- 
ute. It  does  not  appear  whether  the  plain- 
tiff Uvea  in  this  state  or  in  Wisconsin,  but 
this  Is  Immaterial,  for  the  place  of  his  resi- 
dence cannot  affect  the  nature  of  the  action. 
It  is  also  true  that  In  this  particular  case 
jurisdiction  of  the  defendant  could  be  ob- 
tained in  Wisconsin,  but  this  fact  Is  lilie- 
wtse  immaterial,  and  for  the  same  reason. 
Order  reversed. 

BUCK,  J.  I  dissent.  The  doctrine  laid 
down  In  the  foregoing  opinion  is  conceded  to 
be  against  the  great  weight  of  Judicial  au- 
thority, and,  according  to  my  view,  is  un- 
sound in  principle,  and  contrary  to  a  wise 
public  policy.  The  plaintiff  Is  a  citizen  of 
the  state  of  Wisconsin,  and  the  defendant  a 
railroad  corporation  organized  under  the 
laws  of  that  state  with  Its  line  constructed 
therein  and  extending  Into  this  state.  The 
action  Is  brought  In  Minnesota  to  recover  for 
damages  done  by  the  defendant  to  plaintiff's 
real  estate  situate  in  the  state  of  Wisconsin. 
In  my  opinion,  the  action  is  one  clearly  local 
hi  its  nature,  and  not  transitory,  and  the 
courts  of  this  state  have  no  Jurisdiction  over 
the  subject-matter.  In  Cooley  on  Torts  (star 
page  471)  it  Is  said  that:  "The  distinction 
between  transitory  and  local  actions  Is  this: 
If  the  cause  of  action  is  one  that  might  have 
arisen  anywhere,  then  It  Is  transitory;  but  It 
It  could  only  have  arisen  in  one  place,  then 
it  Is  local.  Therefore,  while  an  action  of 
trespass  to  the  person  or  for  the  conversion  of 
the  goods  Is  transitory,  action  for  flowing 
lands  Is  local,  because  they  can  be  flooded  only 
where  they  are.  For  the  most  part,  the  actions 
which  are  local  are  those  brought  for  the  re- 
covery of  real  estate,  or  for  injuries  thereto 
or  to  easements."  Here  the  injury  alleged 
consisted  in  burning  the  grass,  roots,  vege- 
table mold,  and  other  material  forming  part 
of  the  plalntlfTs  land.  In  the  second  edition 
of  Cooley  on  Torts  (page  552)  it  Is  stated: 
"That  actions  for  trespasses  on  lands  in  a 
foreign  country  cannot  be  sustained  Is  the 
settled  law  In  England  and  In  this  couDtiy." 


I  am  not  able  to  state  whether  it  lias  beta 
changed  by  statutory  enactment,  and  the 
majority  opinion  merely  Inters  that  It  has 
been  so  changed.  Blackstone,  whose  Com- 
mentaries were  written  and  delivered  in  lb* 
form  of  lectures  before  the  students  of  Ox- 
ford University  In  I'HSS,  saye  that:  "All  the 
world  over,  actions  transitoiy  follow  tbe  per- 
son of  the  defendant,  while  territorial  suits 
must  be  discussed  in  the  territorial  tribunal 
I  may  sue  a  Frenchman  here  for  a  debt  con- 
tracted abroad;  but  lands  lying  in  France 
must  be  sued  for  there,  and  Gnglisb  lands 
must  be  sued  for  in  England."  The  case  of 
Mostyn  v.  Fabjlgas,  1  Cowp.  161,  decided  in 
1774,  is  referred  to  as  a  leading  case,  yet  tbe 
question  here  involved  was  not  before  ttie 
court  in  that  case.  There  the  plaintiff,  Fa- 
brigas,  brought  an  action  against  Mostyn  for 
assault  and  false  imprisonment  committed 
on  the  Island  of  Minorca,  and  it  was  held 
that  the  court  had  Jurisdiction  of  tbe  sub- 
ject-matter. This  was  a  transitory  action, 
within  the  rules  of  all  the  courts.  That  a 
Jurist  as  great  as  I^ord  Mansfield  shonid  in- 
ject Into  his  opinion  in  that  case  a  remati! 
that  was  entirely  without  any  relevancy  to 
the  question  under  consideration,  adds  Imt 
little  force  to  Its  weight  And  Its  force  U 
still  further  lessened  by  the  fact  that  ever 
since  that  decision  the  law  of  England  Iu5 
been  settled  by  other  eminent  Jurists  as  oth- 
erwise, and  contrary  to  the  majority  opinion 
In  this  case.  It  seems  to  me  misleading  to 
call  the  case  of  Mostyn  v.  Fabrigas  a  lead- 
ing one,  and  cite  it  as  such  upon  an  im- 
portant legal  question,  when  the  point  here 
Involved  was  not  there  in  issue.  While  the 
great  weight  of  authority  is  manlfestiT 
a^inst  the  doctrine  laid  down  by  the  tin 
Jorlty  opinion,  it  may  be  well  to  refer  to 
some  of  them  more  in  detail. 

In  the  case  of  Allin  v.  Lumber  Co^  130 
Mass.  560,  23  N.  E.  581,  it  was  held  that  .in 
action  of  tort  for  breaking  and  entering  tb-* 
plaintiff's  close,  situated  in  another  state, 
could  not  be  brought  In  the  commonwealth 
of  Massachusetts;  and  the  court  in  com- 
menting upon  the  statute  of  that  state  whk-h 
required  actions  tor  trespass  quare  dansnm 
to  be  brought  in  the  county  where  the  land 
lies,  said,  "There  seems  to  be  no  reason  for 
holding  that  the  statute  renders  an  actii<o 
tor  trespass  to  lands  outside  the  state  transi- 
tory which  does  not  apply  to  an  action  t-^ 
trespass  to  lands  within  the  state."  Tb* 
statute  has  l>een  in  existence  nearly  li» 
years,  and  we  have  not  ijeen  referred  to  an.v 
authority  or  dictum  to  sustain  the  positMn 
of  the  plaintiff.  On  the  contrary,  tbe  acii>>D 
of  trespass  quare  clnusum  has  always  be»>n 
treated  as  a  local  action.  In  the  caifse  of 
Niles  V.  Howe,  57  Vt  388,  it  was  held  th.-t 
trespass  on  the  freehold  would  not  lie  in  that 
state  tor  a  trespass  committed  on  lands  siro 
ated  in  the  state  of  Massachusetts.  In  r*c 
BreuU  v.  Pennssylvanla  Co.,  130  Ind.  137.  C9 
N.  E.  900,  the  cotirt  say  an  action  cannot  ba 


Digitized  by  VjOOQlC 


Ulun.) 


LITTLE  e.  CHICAGO,  ST.  P.,  M.  &  O.  BY.  CO. 


849 


malnUlaed  tn  this  state  for  an  bajvrj  to 
bund  lying  In  another  state,  canned  by  a  rail- 
way company  baying  a  line  of  railroad  run- 
ning througli  ttala  and  sucb  other  state.  That 
court  also  applied  the  same  doctrine  to  an 
action  for  injury  to  land  caused  by  Are  es- 
caping from  locomotives  in  the  case  of  Rail- 
way Co.  T.  Foster,  107  Ind.  4S0,  8  N.  B.  264. 
In  the  first  Indiana  case  above  cited  Chief 
Jnstlce  ]SUlott  says:    "The  ease  before  us  Is 
me  Id  which  the  land  lies  within  the  terri- 
tory of  another  soTereignty,  and  there  can  be 
no  doubt  upon  principle  or  authority  that  our 
courts  have  no  jurisdiction."    In  Eachus  t. 
Trustees,  17  IlL  6ii4,  it  was  held  that  the 
courts  of  Illinois  had  no  jurisdiction  in  an 
action  to  recover  tor  injuries  to  land  situate 
In  Lake  county,  in  the  state  of  Indiana.    In 
Bettys  V.  RaUway  Co.,  37  Wis.  323,  it  was 
held  that  an  action  for  injury  to  realty  situ- 
ated in  Iowa  could  not  be  maintained  in  the 
courts  of  the  state  of  Wisconsin.    Chief  Jus- 
tice   Ryan,   delivering  the  opinion    of    the 
court,  said  that  it  was  plainly  a  local  action 
under  all  of  the  authorities,  which  could  not 
be   maintained   in  the  state  of   Wisconsin; 
and   he  cited  Co.  Lltt.  2S2a;    Bac.  Abr.  "Ac- 
tion" A;   Com.  Dig.  "Action"  N,  4,  5;   Donl- 
son    V.   Matthews,  4  Term  R.  503.     in  the 
state  of  New  York  the  doctrine  is  well  set- 
tled   by  numerous  decisions  of   Its   highest 
court  that  suits  cannot  be  there  maintained 
for  injuries  to  lands  situated  in  other  states. 
See  Telegraph  Co.  v.  Middleton,  80  N.  Y.  408; 
Cragln  ▼.  Lovell,  88  N.  Y.  256;   Sentenis  y. 
I^dew,  140  N.  Y.  463,  35  N.  E.  650;  Dodge  y. 
Colby,  108  N.  Y.  449,  16  N.  B.  703.    In  th» 
last  case  Chief  Justice  Ruger,  in  dellverlag 
the   opinion,  says:    "The  doctrine  that  the 
courts  of  this  state  have  no  jurisdiction  of 
actions  for  trespass  upon  lands  situated  in 
other  states  is  too  well  settled  to  admit  of 
discussion  or  dispute.    The  claim  urged  by 
the  plaintiff,  that,  if  not  permitted  to  main- 
tain this  action,  he  Is  without  remedy  for  a 
most  serious  injury,  is  quite  groundless,  and 
affords  no  reason  for  the  assumption  of  a 
Jurisdiction  by  this  court  which  It  does  not 
possess.    The  plaintiff  would  seem  to  have 
the  same  remedy  for  the  trespasses  alleged 
that  all  other  parties  have  for  similar  inju- 
ries.    His  lands   cannot  be  intruded  upon 
without  the  presence  in  the  state  of  the 
wrongdoer,  and  no  reason  is  suggested  why 
be  could  not  seek  his  remedy  against  the 
actual  wrongdoer  In  the  courts  having  juris- 
diction.   His  remedy  Is  ample,  and  it  is  no 
excuse  for  assuming  a  jurisdiction  which  we 
do  not  bave  that  the  plaintiff  desires  a  rem- 
edy against  a  particular  person,  rather  than 
nsainst  the  real  perpetrators  of  the  Injury, 
wlio  were  ex{>osed  to  prosecution  in  the  place 
where  the  wrong  was  committed."    This  lan- 
ETunire    would  apply  to  the  plaintiff  In  this 
rase.     The  defendant  Is  a  resident  of  the 
itRrte  of  Wisconsin,  subject  to  its  laws,  and 
service  of  summons  can  there  be  readily  and 
easily   made  upon  It.   The  gravamen  of  the 
v.67N.w.no.8 — 54 


complaint  la  Injury  to  the  freehold,  and  th« 
records  of  title  to  that  freehold,  whether  la 
or  out  of  the  plaintiff,  are  accessible  without 
trouble,  and  witnesses,  doubtless,  are  obtainable 
wlth9ut  extra  expense.  The  plaintiff  is  not 
without  redress  otherwise  than  in  the  courts 
of  Minnesota.  In  fact  it  is  not  claimed  that 
the  courts  of  Wisconsin  have  no  jurisdiction 
to  try  this  action,  and  It  is  plain  that  they 
have  sucb  jurisdiction. 

Aa  a  matter  of  policy,  citizens  of  other 
states  should  not  be  permitted  the  use  of  our 
courts  to  redress  wrongs  and  injuries  to  teal 
property  committed  within  their  own  terri- 
tory. That  is  not  what  our  courts  were 
created  or  organized  for.  Nonresidents 
should  not  be  invited  to  bring  to  our  courts 
litigation  arising  over  injuries  to  real  prop- 
erty outside  of  our  territorial  limits.  Cer- 
tainly there  is  nothing  in  our  constitution  or 
laws  which  justifies  them  in  imposing  the 
burden  of  maiutalning  courts  at  our  expense 
for  their  use  and  benefit.  Protection  of  ou^ 
own  citizens  is  the  primary  object  and  duty 
of  our  own  courts,  and  it  is,  to  say  the  least, 
a  very  generous  and  liberal  interpretation 
of  the  law  which  accords  to  suitors  residing 
in  other  states  the  right  to  litigate  in  our 
courts  questions  of  ■  injury  to  real  estate 
there  situate,  while  the  courts  of  those  states 
reject  the  claim  of  our  own  citizens  to  liti- 
gate there  injury  to  real  estate  situate  here;!, 
notably  the  adjoining  state  of  Wisconsin,) 
which  adjc^UiB  our  state,  and  where  the  sub- 
ject-matter of  this  litigation  Is  situated.  Ii 
Is  clearly  against  our  Interests  that  those 
living  in  the  state  of  Wisconsin  near  the  di- 
vision line  should  be  encouraged  in  this  class 
of  litigation  because  our  laws  may  l>e  more 
favorable  as  to  the  rules  of  evidence,  or  for 
any  other  cause,  and  thus  necessitate  taxa- 
tion of  our  people  that  nonresidents  may 
have  a  forum  to  litigate  that  which  ought 
to  be  and  is  a  local  action  in  the  state  of 
Wisconsin.  Our  citizens  have  no  such  right 
in  the  courts  of  Wisconsin.  Comity  should 
be  reciprocal,  and  this  can  be  more  properly 
obtained  by  legislative  enactments  of  the  re- 
spective states  than  by  an  interpretation  In 
direct  conflict  with  the  almost  universal  ju- 
dicial decisions  elsewhere.  But  I  should  se^. 
riously  doubt  the  wisdom  of  any  such  enact- 
ment. It  might,  perhaps,  prevent  the  mis- 
carriage of  justice  in  some  cases,  but  it 
would  aid  such  miscarriage  In  many  in- 
stances. The  defendant,  like  many  other 
railroad  corporations,  extends  its  line  from 
other  states  to  this,  and  owns  a  vast  amount 
of  lands  here.  It  may  allege  that  citizens 
of  our  state  are  committing  injuries  to  its 
real  property  here,  and  if  such  a  person  owns 
land  in  Wisconsin,  or  shall  be  found  there, 
it  could,  under  such  a  law,  commence  a  suit 
in  the  courts  of  Wisconsin,  and  thus  put  our 
citizens  to  the  trouble  and  expense  of  going  to 
that  state  for  trial  of  a  case  which  tn  all 
fairness  should  be  tried  here.  Railroad  com- 
panies thus  situated  have  great  facilities  for 
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transporting  tbelr  witnesses  over  their  own 
lines  wittiout  expense  to  tbemselves,  while 
a  poor  man,  diarged,  perbaps  un]ustl7,  with 
a  trespass,  must  trayel  hundreds  of  miles 
into  another  state  to  meet  his  accuse]^,  or 
suffer  Judgment  by  default  The  majority 
opinion  means  defeat  for  the  railroad  com- 
pany In  this  case,  but  It  would  mean  victory 
for  them  hereafter  If  an  alleged  trespasser 
upon  their  lands  In  Minnesota  is  caught  in 
Wisconsin,  and  made  to  answer  in  its  courts, 
if  such  a  law  should  prevail  there.  Now  cit- 
izens of  Wisconsin  will  have  an  unjust  ad- 
vantage  over  citizens  of  Minnesota.  Again, 
suppose  the  courts  of  California  should  adc^t 
the  doctrine  of  the  majority  opinion,  and 
one  of  our  citizens  should  visit  that  state 
for  pleasure,  health,  or  business,  and  is  thera 
sued  by  some  one  claiming  that  lands  be- 
longing to  him  situate  here  have  been  dam- 
aged by  such  citizen  of  Minnesota,  would  it 
not  seem  a  miscarriage  of  justice  tliat  the 
trial  In  such  case  must  take  place  thousands 
of  miles  away  from  the  man's  home,  and 
from  the  situs  of  the  property  alleged  to 
have  been  Injured?  The  hardship  of  such  a 
proceeding  would  seem  to  be  intolerable,  and 
I  cannot  give  my  assent  to  any  such  doc- 
trine, whatever  may  be  the  rule  as  to  the 
trial  of  actions  upon  voluntary  contracts  be- 
tween parties;  and  I  prefer  that  the  rule 
should  be  that  for  Injuries  to  real  property 
the  Jurisdiction  of  our  courts  should  only  be 
co-extensive  with  its  territorial  sovereignty. 
This  doctrine,  which  Is  so  strongly  imbedded 
in  the  common  law  and  judicial  authorities 
of  the  country,  is  farther  adhered  to  by  our 
own  statute,  which  provides  that  actions  for 
injuries  to  real  property  shall  be  brought  In 
the  county  where  the  subject  of  the  action  la 
situated,  and  prohibits  the  court  from  hav- 
ing Jurisdiction  if  brought  in  any  other  coun- 
ty. Gen.  St.  1894,  |  5183.  Thus  we  have  a 
legislative  recognition  of  the  doctrine  that 
actions  for  injuries  to  real  estate  are  local. 
If  there  is  any  implication  arising  from  leg- 
islative enactments  as  to  the  jurisdiction  of 
courts  to  try  actions  for  Injury  to  real  estate 
elsewhere,  it  would  be  against  the  contention 
of  the  plaintiff.  The  statute  malies  no  dis- 
tinction between  trespass  to  lands  within 
and  without  the  state.  It  does  not  make 
the  action  for  trespass  to  lands  outside  the 
state  transitory.  There  Is  no  warrant  In 
the  language  of  the  constitution  or  statute 
which  Justifies  the  majority  opinion,  and.  If 
sound,  it  must  rest  upon  some  other  founda- 
tion than  is  to  be  found  in  the  letter  of  the 
law.  It  Is  a  rule  which  is  more  favorable  to 
the  plaintiff  than  the  defendant.  The  for- 
mer can  select  his  own  forum;  the  latter  is 
helpless.  No  change  of  venue  can  be  grant- 
ed, because  none  Is  authorized.  In  criminal 
cnses  the  doctrine  of  local  venue  applies. 
One  of  the  specifications  of  complaint  la  the 
tiie  liuuortal  Declaration  of  Independence 
against  Great  Britain  was,  "For  transporting 
us  beyond  the  seas  to  be  tried  for  pretended 


offenses."  Our  constltntlon  (article  1,  t  $i 
provides  that:  "In  all  criminal  proaecnttont 
the  accused  shall  enj*^  the  right  to  a  speedy 
and  public  trial  by  an  Impartial  jury  of  the 
county  or  district  wherein  the  crime  staaD 
have  been  committed,  which  county  cr  dis- 
trict shall  have  been  previously  ascertained 
by  law."  No  one  pretends  but  wbat  this  is 
a  sound  and  reasonable  principle  of  law,  and 
I  have  never  tmown  of  its  being  assailed  at 
tending  to  a  miscarriage  of  justice.  Tbli 
constitutional  guaranty  applies  to  petty  of- 
fenses wherever  a  small  fine  mlglit  be  im- 
posed, and  yet  where,  perhaps,  all  the  prop- 
erty which  a  man  owns  might  be  at  stake, 
he  can,  if  found  in  another  state,  perbapi 
thousands  of  miles  away  from  iKHse  and 
witnesses  and  the  location  of  the  alleged  in- 
jured property,  be  tried  civilly  In  a  foreign 
sovereignty.  Why  could  he  not  also  in  a 
civil  action  be  tried  in  China,  Russia.  Eng- 
land, Spain,  Cuba,  or  Mexico,  if  found  there, 
and  there  served  with  process,  If  the  doctrin« 
of  the  majority  <^>lnlon  la  to  loevall?  In  the 
case  of  NUes  v.  Howe,  57  Vt  888,  the  court 
say:  "It  would  hardly  be  claimed  that  onr 
courts  had  jurisdiction  over  a  crime  commit- 
ted in  another  state.  And  yet  the  same  rea- 
soning that  supports  the  doctrine  of  local 
venue  applies  equally  to  crimes  and  real  ac- 
tions." I  think  that  the  order  should  be 
affirmed. 


GRIFFITH  V.  HUBBARD,  Sheriff. 

(Supreme  Court  of  South  Dakota.    June  24. 

1896.) 

EXBODTION    AGAINST    THB    FkHSON  —  PlbAHISG  — 

CoLLATKKAL,  Attack. 

1.  Comp.  Laws,  {  6116,  provides  that  an 
execution  snail  not  issue  against  the  person  of 
a  judgment  debtor  unless  an  order  of  arrest  has 
been  served,  or  unless  the  complaint  contains 
a  statement  of  facts  showing  one  or  more 
causes  of  arrest.  Held  that,  in  an  action  on  a 
purchase-money  note,  allegations  of  the  com- 
plaint that  the  nute  was  given  for  goods  obtain- 
ed by  false  pretenses  are  immaterial,  and  there- 
fore the  arrest  of  defendant  was  not  author- 
ized unless  an  ordei  for  his  arrest  issued  before 
judgment. 

2.  In  such  a  case  a  judgment  authoriziDg 
the  arrest  of  defendant  may  be  collaterally  at- 
tacked on  habeas  corpus. 

Appeal  from  cireuit  court,  Minnehaha  coun- 
ty;  Joseph  W.  Jones,  Judge. 

Application  by  Isaac  N.  Griffith  against  a 
W.  Hubbard,  sheriff,  for  a  writ  of  habeas 
corpus.  From  an  order  of  the  circuit  cotut 
refusing  to  vacate  a  Judge's  order  dischar- 
ging petitioner,  Hubbard  appeals.    Affirmed. 


Joe  Klrby,  for  appellant, 
for  respondent 


Boyce  &  Boyce, 


GORSON,  P.  1.  This  is  an  appeal  from 
an  order  of  the  clreolt  conrt  refusing  to  va- 
cate and  set  aside  a  Judge's  order  dischai^ 
ging  the  petitioner  on  habeas  corpus.  In  the 
petition  for  the  writ  the  petitioner  set  out  a 
copy  of  the  complaint  Judgment  and  execo- 
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tlon  under  which  be  was  held  hj  the  defend- 
ant, Hubbai-d,  as  sheriff  of  Minnehaha 
county.  The  action,  as  appears  from  the 
complaint,  was  brought  upon  three  promis- 
sory notes  executed  by  the  petitioner  to  the 
Esterly  Harresting  Machine  Ck>mpany,  and 
transferred  by  that  company  to  John  Sund- 
iMick,  who  was  the  platntifC  in  the  action. 
The  plaintur,  Sundback,  tor  cause  of  action, 
alleged  "that  on  or  about  July  20,  1885,  the 
said  defendant  (Griffith),  for  a  valuable  con- 
sideration, made  and  delivered  to  the  Esterly 
Harvesting  Company,  a  corporation,  his 
three  promissory  notes  In  writing,  of  which 
the  following  Is  a  copy."  Then  follow  copies 
of  the  three  notes,  to  each  of  which  was  an- 
nexed a  representation  in  the  following  form: 
"For  the  purpose  of  obtaining  the  property 
for  which  this  note  is  given,  I,  I.  N.  Griffith, 
certify  that  I  "am  the  owner,"  etc.,  "of  160 
acres  of  land,"  etc.,  of  the  value  of  $3,000, 
and  personal  property  of  the  value  of  $2,000. 
The  complaint  also  contained  the  following 
allegation  and  prayer  for  Judgment:  "(2) 
That,  to  obtain  the  credit  and  property  for 
which  said  notes  were  given,  the  defendant 
represented  that  he  was  solvent,  and  bad 
real  property  valued  at  two  thousand  five 
hundred  dollars  above  all  Incumbrances,  and 
had  two  thousand  dollars  worth  of  personal  j 
property,  over  and  above  all  indebtedness 
and  exemptions.  (3)  That  said  machine  com- 
pany, relying  on  said  statement  and  repre- 
sentations, and  believing  the  same  to  be 
true,  and  not  knowing  the  contrary,  did  sell 
property  for  which  said  notes  were  given,  to 
said  defendant,  on  credit,  and  took  his  notes 
therefor,  which,  but  for  said  representations, 
it  would  not  so  have  done.  (4)  That  said 
representations  were  false.  (5)  That  this 
plaintiff,  who  was  then  their  agent  for  the 
sale  of  said  property  for  which  said  notes 
were  given,  and  acting  as  such,  guarantied 
the  payment  of  said  notes  in  writing,  which, 
hut  for  said  representations  aforesaid  made 
by  the  defendant,  and  not  knowing  the  con- 
trary, this  plaintiff  would  not  so  have  done. 
(C)  That  thereafter  this  plaintiff  paid  the 
said  machine  company  the  amount  of  said 
notes,  under  said  guaranty,  and  the  same 
were  by  the  said  machine  company  duly  as- 
signed for  value  to  him,  who  Is  now  the 
owner  thereof.  (7)  That  the  defendant  has 
not  paid  the  same,  or  any  part  thereof,  ex- 
cept the  stun  of  twenty  dollars  paid  thereon 
iD  the  spring  of  1888.  Wherefore  plaintiff 
demands  judgment  against  the  said  defendant 
in  the  sum  of  two  hundred  and  fifty-three 
($253)  dollars,  wltb  Interest  thereon  from 
April  1,  l.SSS,  at  ten  per  cent,  per  annum, 
upon  a  debt  Incurred  for  property  obtained 
under  false  pretenses,  and  for  costs  and  dis- 
bursements of  this  action."  The  defendant 
not  appearing.  Judgment  was  rendered 
'^^Inst  him  in  the  usual  form,  for  the  amount 
of  the  notes,  interest,  etc.,  and  In  which  It  is 
i-poited:  "And  it  further  appearing,  after  due 
examination  of  all  the  evidence  offered,  that 


all  the  allegations  in  the  complaint  are  true, 
and  that  said  debt  was  inctured  for  property 
obtained  under  false  pretenses:  Now,  there- 
fore, •  •  •  it  Is  hereby  ordered  and  ad- 
judged that  the  plaintiff  have  and  recover 
against  the  defendant  the  sum  of  *  '  * 
upon  a  debt  Incurred  for  property  obtained 
under  false  pretenses,  together  wltli,"  etc> 
The  execution  follows  the  Judgment,  and  re- 
cites that  an  execution  was  duly  issued 
against  the  property  of  the  defendant,  and 
had  been  returned  unsatisfied,  and  concludes- 
as  follows:  "Now,  therefore,  in  the  name  of 
the  state  of  South  Dakota,  we  command  yoi» 
that  you  arrest  said  Judgment  debtor,  I.  N. 
Griffith,  and  commit  him  to  the  county  Jail 
of  said  Miiuehaha  county  tmtil  he  shall  pay 
the  aforesaid  Judgment,  together  with  alt 
costs,  or  be  discharged  according  to  law." 
The  petitioner  states  that  he  was  Illegally 
Imprisoned,  for  the  following  reasons:  "First. 
That  the  Judgment  In  said  action,  and  upon, 
which  said  execution  Issued,  does  not  author- 
ize the  Issuance  of  an  execution  against  the 
body  of  your  petitioner,  for  the  reason  that 
said  Judgment  does  not  adjudge,  and  the 
complaint  on  which  It  is  founded  does  not 
allege,  that  the  defendant  has  been  guilty  of 
fraud  in  contracting  the  debt  for  which  said 
action  was  brought  •  •  *  Tlilrd.  That 
no  order  of  arrest  was  Issued  in  said  action 
prior  to  the  Judgment,  and  the  allegations  of 
the  complaint  to  the  effect  that  the  debt  was 
incurred  for  property  obtained  under  false 
pretenses,  not  being  material  to  plaintiff's 
cause  of  action,  do  not  authorize  the  arrest 
of  defendant  after  Judgment  Fourth.  That 
the  provisions  of  the  statute  authorizing  the 
arrest  of  a  defendant  in  an  action  arising 
out  of,  or  founded  upon,  contract,  are  uncon- 
stitutional and  void,  being  In  contravention  of 
section  15,  art  6,  of  the  constitution." 

The  sheriff  contends,  first  that  the  ques- 
tions Involved  in  this  appeal  were  settled  by 
this  court  in  Sundback  v.  Griffith,  03  N.  W. 
544.  But  in  this  the  appellant  is  In  error. 
The  questions  Involved  In  that  case  were 
entirely  different  from  those  involved  in  this 
case,  and  the  decision  In  tliat  case  does  not 
affect  the  present  appeal.  No  order  of  arrest 
having  been  served  before  Judgment  In  this 
case,  it  comes  within  the  provisions  of  the 
last  clause  of  section  5115,  Ck>mp.  Laws, 
which  reads  as  follows:  "But  no  execution 
shall  issue  against  the  person  of  a  judg- 
ment debtor  unless  an  order  of  arrest  has 
been  served  as  in  this  Code  provided,  or  un- 
less the  complaint  contains  a  statement  ot 
facts  showing  one  or  more  of  the  causes  of 
arrest  required  by  section  4945."  This  sec- 
tion, as  well  as  4945,  referred  to,  is  copied 
from  sections  288  and  179  of  the  Code  of 
Civil  Procedure  of  New  York,  as  amended  In 
1862.  In  a  very  large  proportion  of  cases  In 
which  the  defendant  may  be  arrested,  the 
cause  of  action  and  cause  of  arrest  are  iden- 
tically the  same,  and  in  such  cases  the  cause 
of  action  stated  In  the  complaint  would  nee- 
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eetsarily  make  out  a  cause  for  arrest  apon 
the  Judgment.  The  pleadings  in  anch  caees, 
therefore,  would  raise  all  the  issues  as  to  the 
liability  of  the  defendant  to  arrest  and  Im- 
prisonment The  defendant  would  tiare  an 
opportunity  on  the  trial  to  contest  and  dis- 
prove the  facta  alleged  by  the  plaintiff, 
which  he  could  not  do  if  the  facts  showing 
his  liability  to  arrest  were  not  necessarily 
stated  in  the  complaint.  Where,  however, 
the  cause  for  arrest  does  not  necessarily  ap- 
pear In  the  complaint,  the  execution  against 
the  person  is  prohibited,  unless  an  order  of 
arrest  is  served  before  judgment,  thereby 
giving  the  defendant  an  opportunity  to  dis- 
prove  the  charges  made  against  him  prior 
to  the  judgment  Wood  v.  Henry,  40  N.  X. 
124;  Elwood  v.  Gardner,  45  N.  Y.  349;  Prouty 
V.  Swift.  51  N.  T.  594;  Graves  v.  Waite,  59 
N.  Y.  156;  Hormann  v.  Sherin  (S.  D.)  65  N. 
W.  434.  It  will  be  noticed  that  the  plaln- 
tlfTs  cause  of  action  in  the  case  at  bar  is 
based  upon  three  notes  executed  by  Griffith, 
and  transferred  by  the  payee  to  Sundback, 
the  plaintiff  in  the  action.  The  false  pre- 
tenses alleged  to  have  been  made  in  order 
to  obtain  the  machinery  for  which  the  notes 
were  given  constitute  no  part  of  the  cause  of 
action.  Had  the  defendant,  Griffith,  appear- 
ed in  the  action,  and  denied  the  alleged  false 
pretenses,  no  material  issue  would  have  been 
presented  for  trial  to  the  court  The  min- 
gling with  the  allegations  of  the  facts  con- 
stituting a  cause  of  action,  statements  of 
false  pretenses,  etc.,  do  not  bring  the  case 
within  the  provisions  of  section  5115.  The 
statements  in  the  complaint  of  the  false  pre- 
tenses were  foreign  to  the  cause  of  action, 
and  bad  no  proper  place  in  the  complaint 
They  were  not  Issuable,  and  could  not  have 
been  proi>erly  tried  in  the  action,  and  they 
in  no  manner  affected  the  plaintiff's  right 
to  recover.  If  the  defendant,  Griffith,  exe- 
cuted the  notes,  and  bad  not  paid  them, 
then  he  was  liable  for  the  amount  due  upon 
them  to  the  plaintiff,  as  the  owner  and  hold- 
er of  the  same.  The  law  in  this  class  of 
cases  is  laid  down  with  such  clearness  by 
Church,  C.  J.,  in  Elwood  v.  Gardner,  supra, 
that  we  copy  from  it  at  some  length.  He 
says:  "An  order  of  arrest  may  be  obtained 
in  both  classes  of  cases,— in  those  cases 
where  the  cause  of  action  is  identical  with 
the  cause  of  arrest,  and  in  the  actions  where 
facts  dehors  the  cause  of  action  constitute 
the  ground  of  arrest,  in  the  latter  class  of 
cases,  unless  an  order  of  arrest  is  obtained 
before  Judgment,  no  ca.  sa.  can  issue.  This 
process  Is,  in  effect,  prohibited  by  section 
288,  above  quoted.  In  such  cases  it  is  not 
necessary  or  proper  to  set  forth  the  facts 
constituting 'the  cause  of  arrest  in  the  com- 
plaint, because  they  constitute  no  part  of  the 
cause  of  action,  and  are  not  relevant  to  It, 
and  need  not  be  proved  on  the  trial.  For  In- 
stance, in  an  action  upon  contract,  to  recover 
a  debt,  it  would  be  improper  to  set  forth  that 
the  defendant  had  been  guilty  of  fraud  in 


contracting  the  debt,  or  that  he  bad  disposed 
of  his  property  with  Intent  to  defraud  his 
creditors.  It  is  only  proper  to  state  In  a 
complaint  the  facts  necessary  to  the  cause  of 
action.  In  such  a  case  an  order  of  arrest 
must  be  obtained  before  judjj-uent,  to  entitle 
the  plaintiff  to  a  ca.  sa.  •  •  •  The  mean- 
ing of  the  latter  clause  of  section  288.  pro- 
viding that  a  defendant  shall  not  be  arreste<! 
unless  a  complaint  contains  a  statement  of 
facts  showing  one  or  more  causes  of  arn-st, 
required  by  section  179,  is  that  tlie  sta«t- 
ment  in  the  complaint  must  be  of  facts  le- 
gitimately and  properly  in  the  complaint.— 
such  as  are  proper  and  necessary  to  be 
proved,  or,  in  other  words,  such  as  ooostitnte 
a  cause  of  action  for  which  a  party  may  be 
arrested.  It  would  be  absurd,  in  an  action 
on  a  promissory  note,  to  allow  a  party,  after 
Judgment,  to  issue  a  ca.  sa.,  without  having 
obtained  an  order  of  arrest,  merely  by  in- 
corporating into  the  complaint  a  statement 
of  facts  sufficient  to  have  authorized  the  or- 
der upon  a  motion.  Such  facts  have  no 
legitimate  place  in  a  complaint  unless  they 
are  pertinent  to  the  cause  of  action;  and,  if 
they  are,  they  should  be  proved  on  the  trial." 
In  that  case  an  order  of  arrest  was  served. 
but  as  the  defendant  acted  upon  the  belief 
that  the  action  was  in  fact  one  for  fracd. 
in  which  he  would  have  an  opportunity  to 
deny  the  fraud  and  have  a  trial  of  the  Issue. 
he  omitted  to  move  for  his  discharge  from 
arrest  under  the  order.  On  the  trial,  how- 
ever, the  plaintiff  proceeded  upon  the  theory 
that  he  bad  a  good  cause  of  action  upon 
contract,  and  therefore  abandoned  his  alle- 
gation for  fraud,  but  claimed  he  had  a  rigt.i 
to  imprison  the  defendant  for  the  reason 
that  he  had  been  arrested  before  Judsment. 
and  had  not  obtained  his  discharge.  This 
proceeding,  the  learned  court  held,  consti- 
tuted too  sharp  practice,  and  it  affirmed  the 
order  of  the  lower  court  setting  aside  the 
execution  issued  against  the  body  of  the  de- 
fendant 

Whether  or  not  the  facts  alleged  in  the 
complaint  as  constituting  the  fraudulent 
representations  by  the  defendant  Griffith, 
would  have  been  available  to  the  plaintiff, 
if  embodied  in  an  affidavit  in  a  proceeding 
for  obtaining  an  order  of  arrest,  and  as  lay- 
ing a  foundation  for  a  remedy  agralnst  the 
person  of  the  defendant  on  the  judgju.?nt 
recovered,  it  is  not  necessary  now  to  decide 
Appellant  contends  that,  as  there  has  Ikvd 
no  appeal  from  the  Judgment  it  Is  ci>n- 
cluslve,  and  cannot  be  attacked  in  the  col- 
lateral proceeding  of  habeas  corpus.  This 
contention  would  be  correct  If  the  complaint 
stated  a  cause  of  action  based  upon  the 
fraud  of  the  defendant  as  the  ground  for  the 
recovery  of  the  judgment.  But  the  cause 
of  .-tction  disclosed  by  the  complaint  is  i>iie 
of  contract  purely.  The  alleged  false  pre- 
tenses constitute  no  part  of  plaintiff's  cause 
of  action.  If  all  the  allegations  as  to  the 
alleged  acts  constituting  the  false  representa- 
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tions  were  wholly  omitted  from  the  com- 
plaint, or  stricken  therefrom,  a  perfect  cause 
of  action  wonld  remain,  upon  which  the 
plaintiff  would  be  entitled  to  a  Judgment. 
On  habeas  corpus  the  court  or  Judge  may 
look  Into  the  record  for  the  purpose  of  ascer- 
taining whether  or  not  tne  prisoner  is  legally 
held,  and  he  Is  not  confined  to  the  execu- 
tion or  Judgment,  but  may  look  into  the 
whole  record.  This  is  made  clear  by  subdi- 
vision 4,  I  7841,  0>mp.  Laws. 

We  conclude  tliat .  as  the  allegations  In 
plaintiff's  complaint  relating  to  the  false  pre- 
tenses were  entirely  unnecessary,  and  served 
no  useful  purpose,  their  insertion  in  the  com- 
plaint, judgment,  and  execution  conferred 
upon  tlie  plalntiir  no  right  to  issue  an  exe- 
cution against  the  person  of  the  defendant, 
and  bis  detention  thereunder  was  illegal, 
and  be  was  properly  discharged.  Counsel 
for  respondent  contends  that  under  section 
15,  art.  6,  of  our  state  constitution,  his  de- 
tention under  the  proceedings  in  the  case 
was  clearly  illegal.  But  we  do  not  deem  It 
necessary  to  pass  ui>on  that  question  in 
this  case,  and  we  therefore  express  no  opin- 
ion upon  IL  The  order  of  the  circuit  court 
is  affirmed. 


HtJTCHINSON  T.  CHICAGO,  M.  &  ST.  P. 

RY.  CO. 

(Supreme  Court  of  South  Dakota.    June  24, 

1896.) 

K11.1.1M0  Stock  on  Tkack— Nbougbnce  or  tikiir 

KOAD  CoMPASr — Ck)NFLICTINO  EyIDBNCE— QCES- 
TION  rOK  JCKI— COKTKIBDTOBT  NiOLIOBNCB  0» 
OWXER. 

1.  In  an  action  for  the  Talne  of  stock 
killed  by  a  railroad  train,  where  the  evidence 
was  conSictlng  as  to  whether  the  engineer  had 
turned  off  the  uteam  and  tried  to  Btop  the  train 
after  the  cattle  were  in  view,  the  qnestlon  of 
neglisence  was  for  the  jury. 

2.  The  owner  of  hve  stock  who  allows 
thorn  to  grnzp  near  railroad  tracks  while  in 
cbaricre  of  a  girl  14  years  old  is  not  gailty  of 
contributory  neglifence  as  a  matter  of  law. 

Appeal  from  circuit  court,  Orant  county; 
J,    O.   Andrews,  Judge. 

Action  by  Silas  N.  Hutchinson  against  the 
Chicago.  Milwaukee  &  St.  Paul  Railway 
Compftny.  Judgment  for  plalntlCF.  De- 
fendant appeals.     Affirmed, 

Jolin  W.  Bell  (H.  H.  Field,  of  counsel),  for 
appellant  Thomas  L.  Bouck,  for  reepondr 
ent. 

CORSON,  P.  J.  This  was  an  action  to  re- 
cover the  value  of  certain  live  stock,  alleged 
to  have  been  killed  by  the  negligence  of  the 
defendant.  Judgment  for  plalntifC,  and  the 
defendant  appeals. 

Plaintitr  made  out  a  prima  fade  case  by 
proof  that  his  stock  was  killed  by  the  train 
of  tbe  defendant,  one  steer  being  killed  in 
October,  and  the  other  animate  in  November, 
1892.  The  defendant,  to  rebut  the  presump- 
tion of  negligence  arising  from  the  killing  of 


the  live  stock  In  November,  and  to  disprove 
negligence  on  Its  part,  called  aa  witnesses  its 
engineer,  conductor,  and  two  biakemen,  in 
charge  of  the  train  of  the  defendant  at  the 
time  of  the  accident  in  Noveml)er.  The  evi- 
dence of  these  witnesses  tended  to  prove  that 
the  train  that  ran  into  plaintifT's  stock  was  a 
"special,"  comprising  engine,  two  freight 
cars,  and  a  caboose  car,  and  was  running  at 
a  speed  of  from  25  to  30  miles  per  hour,  on 
an  upgrade  of  about  70  feet  to  the  mile.  The 
evidence  further  tended  to  prove  that  engine, 
track,  and  train,  generally,  were  in  first-class 
condition,  and  that  the  engineer  and  train 
hands  did  all  possible  to  stop  the  train  after 
the  cattle  were  discovered  upon  the  track. 
It  may  be  said,  generally,  that  the  evidence, 
uncontradicted,  was  sufficient  to  rebut  the 
presumption  of  negligence  arising  from  the 
proof  of  the  killing,  and  to  disprove  negli- 
gence on  the  part  of  the  defendant  But 
evidence  was  Introduced  on  the  part  of  the 
plalntlfF,  in  rebuttal  of  defendant's  evidence, 
that  tended  to  disprove  the  fact  that  efforts 
were  made  to  stop  the  train  after  the  cattle 
were  discovered  on  the  track,  sufficient  to 
raise  a  substantial  confiict  in  the  evidence 
as  to  this  question.  The  engineer  testified 
(and  be  was  the  only  witness  on  the  part 
of  defendant  who  testified  as  to  the  distance) 
that  the  train  was  within  300  or  400  feet  of 
the  cattle  when  he  saw  them  and  sounded 
the  alarm  whistle.  But  the  witnesses  for 
plaintiff  testified  that  it  was  840  feet  from 
the  crossing  where  the  cattle  were  at  the 
time  of  the  accident  when  the  whistle  was 
first  sounded.  Again,  the  engineer  testified 
that  he  shut  off  steam  and  made  every  ef- 
fort to  stop  the  train.  But  plalntlfTs  wit- 
nesses, who  were  watching  the  train,  testify 
that  the  steam  was  hot  shut  off,  that  no  ef- 
fort was  made  by  the  engineer  to  stop  the 
train  until  after  the  cattle  were  killed,  and 
that  the  train  ran  or  after  the  alarm  whistle 
was  sounded  Just  as  it  had  been  running 
prior  thereto.  If  the  Jury  believed  plaln- 
titTs  witnesses,  we  cannot  say  they  would 
not  have  been  Justified  in  finding  that  the 
defendant  was  guilty  of  negligence.  Hence, 
the  court  very  properly  refused  to  grant  de- 
fendant's motion  to  direct  a  verdict  in  its 
favor.  The  evidence  being  conflicting  upon 
the  question  of  actual  negligence,  the  case 
comes  dearly  within  the  law  as  laid  down 
in  Sheldon  v.  Railway  Co.  (S.  D.)  62  N".  W. 
955,  and  must  be  ruled  by  that  case. 

The  appellant  further  contends  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  therefore  cannot  recover  in  this 
action.  But  we  fail  to  discover  sufficient 
evidence  of  contributory  negligence  to  make 
the  question  one  of  law.  The  plalntlfTs  live 
stock  was  grazing  near  the  defendant's  rail- 
way track  in  diarge  of  plaintiff's  daughter, 
about  14  years  of  age.  The  plaintiff  himself 
was  engaged  in  threshing  at  about  70  rods 
from  the  place  of  the  accident  at  the  time  it 
occurred.     He  saw,  it  is  true,  the  train  ap- 
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proachlng,  and  knew  bis  stock  was  grazing 
near  the  railway  track,  In  charge  of  bis 
daughter;  but  his  stock  at  the  time  was  not 
upon  the  track,  and  did  not  go  npon  it  until 
about  the  time  the  accident  occurred. 
Whether  or  not  the  plaintiff  was  required  to 
leave  his  threshing  and  look  after  his  stock 
when  he  saw  the  train  approaching,  or 
whether  or  not  be  was  Justified,  as  a  rea- 
sonably prudent  man,  in  leaving  them  in 
charge  of  bis  yonng  daughter,  were  proper 
questions  for  the  Jury.  The  question  of 
pialntllTs  contributory  negligence  was  very 
fully  and  fairly  submitted  to  the  Jury  by  the 
learned  court  and  their  verdict  upon  that 
question  is  conclusive  upon  this  court  In  tbis 
case. 

As  to  the  steer  killed  In  October  there  does 
not  seem  to  be  any  serious  controversy,  as 
the  defendant  introduced  no  evidence  tend- 
ing to  rebut  the  presumption  arising  from 
the  killing  of  that  steer.  Finding  no  error 
in  the  record,  the  Judgment  of  the  circuit 
court  Is  affirmed. 


KIRBY  T.  JAMESON. 

(Supreme  Court  of  South  Dakota.     June  24, 

1896.) 

CODNTBRGLAIM  — DkMANU    AcCBDIXO    APTKR    COM- 
MBNCBMENT  UF  ACTION— EvrOENCE. 

1.  In  an  action  on  a  duebill  which  plaintiff 
claimed  was  assigned  to  him  by  the  payee,  de- 
fendant pleaded  as  a  counterclaim  an  account 
against  sudi  payee  bearing  date  subsequent  to 
the  action;  and  there  was  no  afiSnnative  proof 
that  such  account  existed,  in  favor  of  defend- 
ant or  any  other  person,  when  suit  was  brought. 
Held,  that  evidence  of  the  account  was  proper- 
ly excluded,  under  Comp.  Laws,  {  4915,  which 
only  authorizes  demands  "existing  at  the  com- 
mencement of  the  action"  to  be  counterclaimed. 

2.  In  an  action  on  a  duebill  bearing  no  in- 
dorsement, but  which  plaintiff  testified  was  as- 
signed to  him,  a  written  order  by  the  payee, 
made  subsequently  to  the  alleged  assignment, 
directing  plaintiff  to  deliver  the  duebill  to  de- 
fendant, was  incompetent  to  disprove  the  as- 
signment. 

Appeal  from  Minnehaha  county  court;  E. 
Parliman,  Judge. 

Action  by  Joe  Kirby  against  James  Jame- 
«on  on  a  duebill.  Judgment  for  plaintiff  en- 
tered on  a  verdict  directed  by  the  court,  and 
defendant  appeals.    Affirmed. 

Wm.  A.  Wilkes,  for  appellant  Joe  Kirby, 
In  pro  per. 

CORSON,  P.  J.  Action  upon  duebill  for 
$85,  upon  which  $55  was  indorsed  as  paid. 
Defendant  pleaded  a  counterclaim  for  $22, 
and  tendered  into  court  $8.  The  trial  court 
directed  a  verdict  for  plaintiff,  and  the  de- 
fendant appeals 

Only  two  questions  are  presented:  First 
Should  defendant's  counterclaim  have  been 
admitted  in  evidence?  Second.  Should  the 
order  of  Lacey  have  been  admitted  In  evi- 
dence? The  duebill  was  as  follows:  "July 
15,  UB4.     $85.00.     Due  W.  O.  Lacey,  on  de- 


mand, elghty-flve  dollars.  James  Jameson. 
[Indorsed  on  back  of  the  paper:]  Paid  $SS.- 1 
00."  There  was  no  assignment  in  writing 
or  indorsement  upon  this  duebill,  tbougb 
plaintiff  testified  that  It  was  assigned.  The 
counterclaim  was  as  follows:  "Defendant 
answers  by  gen»al  denial,  and  files  bill  of 
counterclaim  for  twenty-two  dollars,  sum 
due  from  W.  O.  Lacey  to  Edmison  &  Jame- 
son, and  assigned  to  defendant  Sioux 
Falls,  December  11,  1894.  W.  G.  Lacey,  Dr. 
To  Edmison  Ss,  Jameson.  Balance  for  rent 
$22.00.  I  hereby  sell  and  assign  all  my  in- 
terest in  the  above  to  James  Jameson.  P. 
H.  Edmison."  The  plaintiff  testified  tbat  ti>e 
duebill  was  assigned  to  him  in  October,  1894. 
and  the  action  was  commenced  by  the  serv- 
ice of  summons  December  4, 1884. 

After  the  plaintiff  had  rested,  the  defend- 
ant sought  to  introduce  in  evidence  tbe  fol- 
lowing Older:  "Dec.-  8,  1894.  Joe  Klrby- 
Dear  Sir:  Please  deliver  to  James  Jami'^oD 
that  demand  order  of  bis  to  me  for  $!ia.i>i. 
with  $55.00  indoraed.  I  1^  with  you  as  ccd- 
lateral  security  for  $25.00  that  I  owe  you,  on 
the  payment  to  you  of  $25.00  by  him.  W.  G. 
Lacey."  This  was  objected  to  as  Incompetent, 
immaterial,  and  irrelevant  and  the  objectioa 
was  sustained.  This  was  clearly  incompe- 
tent and  immaterial.  It  did  not  prove  or 
tend  to-  prove  or  disprove  any  issue  In  the 
case.  If  Lacey  bad  assigned  the  account  to 
the  plaintiff,  he  bad  nothing  further  to  do 
with  it  and  bis  order  was  a  mere  nuUitr. 
If  he  had  not  assigned  It  this  order  did  not 
tend  to  prove  that  fact  and  was  not  compe- 
tent as  evidence  of  that  fact  Plaintiff's  ev- 
idence as  to  the  assignment  could  only  be 
disproved  by  legal  evidence.  Tlie  ruling  of 
the  court  was  clearly  correct 

The  defendant  then  offered  evidence  tend- 
ing to  prove  his  counterclaim.  This  was 
objected  to  as  incompetent  irrelevant  and 
immaterial,  and  the  court  sustained  the  ob- 
jection. In  this  ruling  the  court  was  clearly 
right.  The  counterclaim  was  not  one  ex- 
isting in  favor  of  the  defendant  at  the  com- 
mencement of  the  action,  nor  when  he  had 
notice  of  the  assignment  <tf  the  duebill  to  tbe 
plaintiff,  by  service  of  summons.  After  an 
action  has  been  commenced  the  defendant 
cannot  by  purcliase  or  otherwise,  acquire  a 
demand  to  be  offset  against  tbe  plaintiff's 
claim.  To  be  available.  It  must  exist  and 
the  title  to  it  be  in  the  d^endant,  at  tbe 
commencement  of  the  action.  The  defend- 
ant contends  that  his  right  to  offset  his  claim 
existed  until  the  duebill  was  in  fact  Indorsed 
by  Lacey,  under  tbe  provisions  of  sectijn 
8442,  Comp.  Laws,  but  in  this  the  defendant 
is  in  error.  Section  3442  is  to  be  construeJ 
with  section  4871.  By  tbe  first  It  is  provid- 
ed that  the  assignee  of  a  nonnegotlable  con- 
tract for  the  payment  of  money,  when  trans- 
ferred, shall  be  subject  to  all  equities  and 
defenses  "in  favor  of  tbe  maker  at  the  time 
of  the  endorsement"  And  by  the  latter  sec- 
tion It  U  provided  that  in  ease  of  the  as- 
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signment  of  a  thing  in  action,  the  action  ot 
the  assignee  shall  be  without  prejudice  to 
any  defense  at  the  time  ot  notice  of  the  as- 
signmeuL  And  both  sections  must  be  con- 
strued in  connection  with  section  4915,  subd. 
12,  which  provides  ttmt,  "in  an  action  arising 
on  contract,  any  other  cause  of  action  aris- 
ing also  on  contract,  and  existing  at  the  c<mi- 
mencement  of  the  action,"  may  be  pleaded  as 
a  counterclaim.  It  is  not  affirmatively 
shown  by  the  evidence  that  Liacey  was  in- 
debted to  the  firm  <^  Eldmlsou  &  Jameson  in 
any  sum  on  December  4th,  when  this  action 
was  commenced.  The  account,  as  will  be 
noticed,  t>ears  date  December  11th,— seven 
ilays  after  the  commencement  of  the  action, 
— and  we  find  no  evidpuce  in  the  record  that 
LAcey  was  indebted  to  the  firm  prior  to  that 
time.  This  counterclaim,  therefore,  was  not 
one  authorized  to  be  pleaded  by  the  statute, 
and  consequently  the  court  committed  no  er- 
ror in  excluding  it  We  do  not  find  it  neces- 
sary to  discuss  the  question  presented  by  the 
brief  of  counsel  as  to  the  right  of  set-off  or 
counterclaim  oy  a  defendant  up  to  the  time 
the  written  Instrument  is  actually  indorsed. 
But,  as  to  the  construction  to  be  placed  upon 
the  first  two  sections  ot  our  statute  referred 
to,  see  an  exhaustive  opinion  of  the  Califor- 
nia sapreme  court  in  Bank  v.  Oay,  101  Cal. 
286, 35  Pac.  876.  The  judgment  of  the  coun- 
ty court  is  affirmed. 


WHITE  V.  HUGHES  COUNTY  et  al. 
(Supreme  Court  of  South  Dakota.     June  21, 
1886.) 
CouKTiia — Assistant  to  Clerk  of  Coort — Au- 
TBOBiTV  OF  Court  to  Appoist. 
_  Under   Comp.   LewB,   !   1428,   directing 
the  circuit  court  to  appoint  bailiffs  to  wait  on 
the  court  during  term,  who  shall  receive  from 
the  county  two  dollars  per  day  for  tlieir  serv- 
ices, and  also  by  virtue  of  its  inherent  power, 
as  a  court  of  general  jurisdiction,  to  provide 
the  necessary  means  of  conducting  the  business 
of  the  court  with  reasonable  dispatch,  the  cir- 
cuit court  has  authority  to  appoint  an  assistant 
to  its  clerk  during  term  time  at  two  dollars  per 
dny,  for  whose  services  the  county  will  be  lia- 
ble. 

Appeal  from  circuit  court,  Hughes  county; 
Loring  B.  Gafly,  Judge.  • 

Action  by  John  8.  White  against  Hughes 
county  and  its  board  of  commissioners  to 
recover  for  services  as  assistant  to  the  clerk 
of  the  circuit  court  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

John  A.  Holmes,  for  appellants.  Albert 
Gunderson,  for  respondent 

HANEY,  J.  This  action  was  tried  upon 
tlie  following  agreed  statement:  "That  on 
the  3d  day  of  February,  1892,  and  at  all 
Umcs  during  the  year  1892,  the  Hon.  H.  G. 
Fuller  was  judge  of  the  above-named  circuit 
«ourt,  and  B.  C.  Patterson  was  the  duly 
sleeted,  qualified,  and  acting  clerk  of  said 
court  in  and  for  Hughes  county.    That  on 


the  said  3d  day  of  February,  1882,  the  said 
judge  made  the  following  order,  which  ap- 
pears  on  the  journal  of  the  court,  on  jjwge 
113,  of  said  date,  to  wit:  'It  appearing  to 
the  court  the  clerk  of  this  court  is  unable  to 
attend  to  the  duties  of  bis  office,  and  be 
present  in  court,  it  is  therefore  ordered  by 
the  court  tliat  the  clerk  be  authorized  to 
secure  competent  help  to  assist  him  during 
the  sessions  of  this  court'  That,  in  compli- 
ance with  said  order,  the  said  clerk  employ- 
ed thb  plaintiff  herein  to  render  such  assist- 
ance at  different  times,  as  will  Qiore  fully 
appear  by  the  court  certificates  hereto  at- 
tached, and  made  a  part  of  this  statement. 
That  on  September  20,  1802,  said  clerk  drew 
court  certificate  No.  201,  for  16  days'  work, 
at  $2  per  day,  making  $32,  for  sei-vices  ren- 
dered during  the  May,  1892,  term  of  said 
court.  That  on  the  same  date,  September 
20,  1892,  he  also  drew  certificate  No.  200, 
for  $8,  being  $2  per  day  for  four  days'  serv- 
ices during  the  adjourned  May  term  of  said 
court  tor  like  services  rendered.  That  said 
certificates  were  presented  to  the  board  of 
commissioners  of  Hughes  county  for  allow- 
ance and  payment  at  the  October,  1S82, 
session  of  said  board,  and  by  it  refused  and 
rejected.  That  on  December  14,  1892,  a  sim- 
ilar certificate  for  $18,  being  for  nine  days' 
ser\'ice,  at  $2  per  day,  was  issued  to  this 
plaintiff,  and  by  him  presented  to  said  board 
of  commissioners  for  allowance  and  pay- 
ment, and  by  it  refused  and  rejected.  On 
the  8th  day  of  January,  1896,  the  plaintiff 
herein  again  presented  all  of  said  certificates 
to  the  board  of  county  commissioners  of 
Hughes  county,  8.  D.,  for  allowance  and 
payment,  and  the  same  were  again  rejected 
by  said  boarl.  The  said  last  refusal  was 
based  upon  the  opinion  of  the  state's  attor- 
ney, filed  by  request  of  the  said  board  of 
commissioners,  on  the  8th  day  of  January, 
1896,  attached  hereto,  and  marked  'Ex.  A.' 
That  said  service  was  duly  rendered,  was  of 
the  reasonable  value  of  $2  per  day,  and  that 
the  same  remains  unpaid.  The  legal  ques- 
tion l>elng,  was  the  defendant  county  liable 
by  reason  of  the  order  found  on  page  113 
of  the  court  journal,  as  aforesaid?"  In  Ex- 
hibit A  the  state's  attorney  expressed  the 
(pinion  that  there  was  no  law  authorizing 
the  foregoing  order.  Judgment  was  render- 
ed for  plaintiff,  and  defendants  appealed. 

Undoubtedly,  a  court  of  general  jurisdic- 
tion has  Inherent  power  to  provide  the  nec- 
essary means  of  conducting  its  business 
with  convenience  and  reasonable  dispatch. 
It  will  Ije  presumed  that  the  services  of  some 
one  to  assist  the  derk  were  necessary  in  this 
instance.  Indeed,  it  is  well  known  that  one 
person  cannot  perform  all  the  duties  pertain- 
ing to  the  office  of  clerk  during  term  time, 
without  causing  more  or  less  delay  to  the 
court,  and  no  inconsiderable  expense  to  the 
county.  Beyond  this,  we  consider  that  the 
order  was  within  the  power  conferred  by 
Comp.  Laws,  (  1438.  which  is  as  follows: 
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"It  shall  be  tbe  duty  of  the  circuit  court  at 
each  term  of  court  to  appoint  a  competent 
numt>er  of  bailiffs  to  wait  on  the  grand  Jury 
and  court  dunng  the  term,  who  shall  be 
allowed  for  their  services  two  dollars  per 
day,  to  be  paid  by  the  county."  This  sec- 
tion clearly  empowered  the  court  to  appoint 
a  ballifr,  or  person  (It  is  not  material  what 
he  is  called),  to  wait  on  the  court,  and  ren- 
der such  assistance  to  the  clerk  as  the  court 
might  direct  The  object  of  the  statute  is 
to  authorize  the  court  to  employ  a  suificient 
numl)er  of  persons  to  properly  perform  such 
serrices  as  are  required  for  the  usual  and 
orderly  transaction  of  term  business,  and 
we  think  the  employment  of  plaintifT  was  a 
substantial  compliance  with  its  provislong. 
The  Judgment  is  affirmed. 

FULLER,  J.,  took  no  part  In  the  decision. 


GERMAN  NAT.  BANK  OF  BEATRICE  t. 
TERRY  et  al. 

(Supreme  Court  of  Nebraska.    June  16,  1896.) 

Bill  op  Exceptions — Adtbbntioation. 

A  bill  of  exceptions  cannot  be  consid- 
ered on  error  or  appeal  where  it  is  not  authen- 
ticated by  certificate  of  the  clerk  of  the  trial 
court 
(Syllabus  by  the  Court.) 

Error  to  district  court.  Gage  county;  Bab- 
cock,  Judge. 

Action  by  the  German  National  Bank  of 
Beatrice,  Neb.,  against  Stephen  D.  Terry  and 
others.  Judgment  for  defendants.  Plaintiff 
brings  error.     Affirmed. 

Murphy  &  Le  Hane,  for  plaintiff  in  error. 
L.  M.  Pemberton,  for  defendants  in  error. 

NORVAL,  J.  This  was  an  action  in  the  na- 
ture of  a  creditors'  bill.  Upon  the  trial  the 
court  found  the  issues  in  favor  of  the  defend- 
ant A  motion  for  a  new  trial  was  filed, 
and,  from  an  order  overruling  the  same,  error 
Is  prosecuted  to  this  court.  The  sole  question 
in  the  case  Is  one  of  fact,  and  tliat  cannot  be 
considered  by  us,  since  the  document  attached 
to  the  transcript  purporting  to  be  a  bill  of  ex- 
ceptions is  not  In  any  manner  authenticated 
by  certificate  of  the  clerk  of  the  district  court. 
A  citation  of  the  decisions  ot  this  court  which 
sustain  the  proposition  would  be  superfluous. 
The  decree  is  affirmed.     Affirmed. 


KROEHLER  v.  LONG. 

(Supreme  Court  of  Nebraska.    June  16,  1896.) 

Appeal— Rbvi  Kw. 

There  is  involved  in  this  case  solely  a 

Snfstlon  of  fact,   which,  upon   conflicting  evi- 
ence,  must  be  treated  as  settled  by  the  verdict 
of  the  jury. 
(Syllabus  by  the  Court) 


Error  to  district  court,  Casa  county;  Chap- 
man, Jud^re. 

Action  by  Simeon  L  Long  against  Fred 
Kroehler.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Beesou  &  Root,  for  plaintiff  In  error.  A 
N.  Sullivan,  for  defendant  in  error. 

RYAN,  O.  For  the  year  1892  the  defendant 
in  error  leased  certain  taxva  lands  to  John 
Voris  and  bis  minor  son,  Frank  Voiia.  For 
the  rent  of  the  land  leased  to  John  Voris 
Individually,  John  Voris  gave  his  promisaoiy 
note  for  $207,  secured  by  mortgage  on  the 
crops  growing  on  the  land  of  which  said  $^1 
was  the  rental;  and  for  |237  the  father  and 
son  jointly  executed  their  promissory  note,  se- 
cured by  a  chattel  mortgage  on  the  land  of 
which  the  $237  was  the  agreed  rental  to  tie 
paid  by  John  Voris  and  Frank  Voris.  A  pan 
of  the  oats  raised  on  the  land  leased  by  Jolm 
Voris  was  sold  to  the  defendant  in  error,  and 
the  remainder  was  sold  to  different  parties, 
without  objection  made  by  the  mortgagee. 
The  defendant  In  error,  for  the  payment  of 
sncb  balance  as  was  due  him  from  the  father 
and  son,  relied  upon  the  mortgage  made  by 
them  to  him.  This  mortgage  was  dated  June 
21,  1892,  and  was  tiled  for  record  on  the  2d 
day  of  July  immediately  following.  A  pan 
of  bis  mortgaged  property  was  levied  upon  is 
the  fore  part  of  1893  to  satisfy  certain  judg- 
ments against  John  Voris.  From  Fred  Kroeh- 
ler, the  constable  who  made  these  levies,  the 
defendant  in  error  replevied  by  virtue  of  his 
mortgage.  The  question  was  simply  whether 
this  mortgage  was  valid  as  against  creditors 
of  John  Voris.  Under  instructions  very  favor- 
able to  the  plaintiff  in  error,  the  Jury  returned 
a  verdict  for  the  defendant  In  error;  and,  as 
this  was  supported  by  sufficient  evidence, 
the  judgment  of  the  district  court  is  affirmed. 
Affirmed. 


SCHRODER  V.  SCHRADER  et  al. 
(Supreme  Court  of  Nebraska.    June  16,  ISOILI 
Pabtitioii  —Validity  —  Allowascb  to  Wiixiw. 
Evidence  in  the  case  examined,  and  kdJ 
to  sustain  the  findings  and  decree. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nuckolls  coun- 
ty; Hastings,  Judge. 

Action  by  Cliaries  F.  Schroder  against 
Ixiuisa  Schrader  and  others.  Judgment  for 
plaintiff.    Defendants  appeal     Affirmed. 

H.  W.  Short,  for  appellants.  R.  D.  Suther^ 
land,  for  appellee. 

NORVAL,  J.  On  the  27th  day  of  October. 
1879,  one  August  Schroder  died  Intestate, 
leaving,  surviving  him,  a  wife  and  three 
children.  At  the  time  of  bis  death,  he  was 
seized  In  fee  simple  of  320  acres  of  land  in 
Nuckolls  county.    The  widow.  Lonisa  Schro- 
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der,  bas  since  married  one  W.  F.  Scbrader. 
Tbls  was  an  action  by  Cbarles  F.  Schroder, 
one  of  the  heirs  of  the  deceased,  for  a  jwrtl- 
tlon  of  said  real  estate.  The  court,  at  the 
hearing,  found  that  said  Ixtnlsa,  as  the 
widow  of  said  deceased,  was  entitled  to  a 
dower  Interest  In  said  premises,  and,  subject 
thereto,  each  of  the  three  children,  as  heirs 
of  said  August  Schroder,  Is  the  owner  of  the 
undivided  one-third  part  of  said  real  estate. 
A  decree  was  entered  confirming  the  shares 
of  the  respective  i>arties,  and  that  partition 
of  the  land  be  accordingly  made.  Referees 
were  appointed  to  make  such  partition,  who 
assigned  to  the  widow,  as  her  dower  Inter- 
est, the  homestead  80-acre  tract,  and  allowed 
80  acres  of  land  to  each  of  the  three  chil- 
dren. From  an  order  confirming  the  report 
of  the  referees,  the  widow  and  one  Mary  L. 
Schroder,  one  of  the  heirs,  appeala 

The  sole  question  is  whether  a  fair  and 
equitable  division  of  the  property  has  been 
made.  The  record  discloses  that  the  referee 
called  upon  the  widow  before  the  division 
was  made,  and  informed  her  of  the  manner 
of  the  partition  and  the  tract  they  proposed 
to  allot  to  each,  and  that  she  expressed  her- 
self as  being  entirely  satisfied.  While  the 
80  acres  assigned  to  her  constitutes  only 
one-fourth  of  the  acreage  of  the  entire  prem- 
laes,  there  is  evidence  to  show  that  it  equals 
In  value  the  one-third  of  the  whole  320  acres. 
The  part  set  off  to  her  as  dower  being  equal 
In  value  to  one-third  of  the  lands,  she  has 
no  just  cause  to  complain  of  the  division. 

It  is  claimed  that  the  80  acres  allotted  to 
Mary  L.  Schroder  Is  rough  and  Inferior 
land,  not  exceeding  In  value  $1,000,  while 
each  of  the  trscts  set  off  to  the  other  two 
heirs  is  choice,  smooth  land,  and  more  valuable. 
Numerous  wltnessee  were  examined  upon 
this  branch  of  the  case,  and  the  evidence  ad- 
duced is  very  conflicting;  but  the  preponder- 
ance of  the  testimony  tends  to  establish  that 
the  tract  set  off  to  Mary  L.  Schroder  bas  at 
least  30  acres  of  good  farming  land,  and  the 
remainder  Is  covered  with  a  heavy  growth 
of  hard-wood  timber,  capable  of  making  2,- 
000  cords  of  wood;  that  the  entire  80  acres  Is 
fully  as  valuable  as  either  of  the  tracts  as- 
signed to  the  other  children;  and  that  no 
fairer  or  more  equitable  partition  of  the 
premises  could  have  been  made.  The  decree 
is  accordingly  affirmed.      Affirmed 


HALEY  T.  McGARTT. 
(Snpremc  Court  of  Nebraska.    June  16,  1896.) 
ArpKAL— UsviKW— Ri'LiNO  OS  Motion. 
Where  the  evidence  submitted   upon   a 
motion  is  imperfect  and  so  coDfusintr  in  its  na- 
ture that  it  cannut  be  determined  affirmatively 
that  there  wsa  error  in  overruling  sncb  motion, 
tlie  ruling  ol   the  district  court  most  be  sus- 
tained. 
(Syllabus  by  the  Court) 


Error  to  district  court,  Custer  county;  Ne- 
ville, Judge. 

Action  by  T.  P.  Haley  against  James  Mo- 
Carty  In  justice  court.  Judgment  for  plain- 
tiff.    Defendant  brings  error.     Affirmed. 

M.  McSherry  and  John  S.  Klrkpatrick,  tor 
plaintiff  in  error.  Hutchinson  &  Dickinson 
and  Sullivan  &  Gntterson,  for  defendant  Id 
error. 

RYAN,  C.  T.  P.  Haley  recovered  a  Judg- 
ment before  a  Justice  of  the  peace  of  Custer 
cotmty  on  December  12,  1889,  in  the  sum  of 
$75  and  costs.  There  were  entries  upon  the 
docket  of  the  Justice  of  the  peace  as  follows: 
"Execution  this  day  issued  and  delivered  to 
Charles  Penn,  sheriff,  Dec.  14,  1889.  Exe- 
cution returned  this  day  as  follows:  'I  here- 
by return  this  execution  satisfied  in  full  this 
14th  of  December,  1880.  Charles  Penn, 
Sheriff,  by  D.  E.  Herrman,  Deputy.'  And 
afterwards,  by  request  of  defendant's  at- 
torney, the  following  amended  return  was 
made  In  my  presence,  to  wit:  'I  hereby  cer- 
tify that  within  execution  was  paid  under 
protest,  and  demanded  to  file  this  bond  at  the 
same  time.  Charles  Penn,  Sheriff,  by  D.  E. 
Herrman,  Deputy.'  "  There  was  afterwards, 
on  the  same  day,  filed  and  approved  an  ap- 
peal bond.  In  the  district  court  there  was 
a  Judgment  In  favor  of  McCarty.  There  is 
presented  for  review  but  one  question  by 
these  proceedings  In  error,  and  that  question 
arises  upon  the  overruling  of  the  following 
motion:  "Comes  now  the  plaintiff.  Rev.  T. 
P.  Haley,  and  moves  the  court  to  dismiss  de- 
fendant's appeal  in  the  above-entitled  cause 
for  the  reason  that  the  Judgment  from  which 
said  defendant  seeks  to  appeal  has  been  fully 
paid,  as  more  fully  appears  by  the  transcript 
In  said  case,  which  Is  made  a  part  of  this 
motion  and  In  support  thereof,  and  the  said 
Judgment  was  paid  by  the  defendant  in  this 
case."  The  entire  bill  of  exceptions  is  made 
up  of  what  Is  designated  as  a  "statement  of 
facts,"  which  seems  to  be  statements  by 
counsel,  respectively,  for  their  clients.  It  Is 
in  no  sense  an  agreement,  and  seems  to  be 
devoted  entirely  to  the  question  whether  or 
not  the  money  paid  to  the  sheriff  was  paid 
voluntarily  or  under  compulsion.  At  the 
close  there  was  the  following  colloquy:  "By 
the  Court:  That  is  all  the  entry?  By  At- 
torney: This  Is  the  agreed  state  of  facts,  to 
be  considered  with  the  other  affldavits.  By 
the  Court:  Strike  out  that  part  stating  that 
a  levy  was  made."  It  is  very  evident  that 
this  court  cannot  say,  upon  such  a  condition 
of  affairs  as  Is  above  disclosed,  that  the  trial 
court  erred  in  Its  ruling  upon  the  motion  to 
dismiss  the  appeal.  The  bill  of  exceptions 
is  not  complete,  and  even  wtiat  appears  does 
not  in  the  least  degree  settle  the  questloni> 
of  fact  concerning  vy-hich  the  altercation  of 
counsel  took  place.  The  Judgment  of  the 
district  court  is  therefore  affirmed.   Affirmed. 
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MENGEDOHT  v.  VON  DORN. 

<Snpreme  Coart  of  Nebraska.    June  10,  1896.) 

▲ppcal  —  Onbctionb  not  Haissd  Below  —  As- 
SACLT — Damaobs. 

1.  Objections  to  the  competency  of  jnrors 
cannot  be  reTiewed  In  the  8U(>reme  court  when 
no  such  question  iras  raised  in  the  motion  for 
a  new  trial. 

2.  The  facta  disclosed  by  the  eridence 
stated,  and  held  to  justify  the  verdict  returned 
and   the  judgment  thereon   rendered. 

(Syllabus  by  the  Court) 

Error  to  district  court,  DouglaB  county; 
Ambrose,  Judge. 

Action  by  Theodore  L.  V<m  Dom  against 
Frederick  Mengedoht  Judgment  for  plain- 
tiff.    Defendant  brings  error.    Affirmed. 

J.  W.  West,  for  plaintiff  In  error.  Kennedy, 
Gilbert  &  Andetflon.  Oeorge  W.  Corell,  and 
ConneU  &  Ires,  for  defendant  In  error. 

RTAN,  O.  In  this  case  tbere  was  a  judg- 
ment In  favor  of  the  plaintiff  in  the  district 
court  of  Douglas  county  for  $957.51,  on  ac- 
count of  Injuries  Inflicted  by  the  defendant 
The  Judgment  defendant,  as  plaintiff  in  error, 
seeks  a  reversal  of  this  Judgment  There  are 
argued  irregularities  In  the  selection  of  the 
Jury,  but  these  cannot  be  considered,  for 
they  were  not  urged  In  the  motion  for  a  new 
trial.  Railroad  Co.  v.  Ingalls,  15  Neb.  128. 
16  N.  W.  762. 

It  Is  Insisted  that  the  verdict  was  not  sus- 
talaed  by  sufficient  evidence,  and,  in  effect, 
was  contrary  to  law.  The  defendant  In  error 
was  the  owner  of  a  certain  tenement  building 
in  the  city  of  Omaha,  for  tbe  erection  of 
which  plaintiff  in  error  bad  contributed  mate- 
rials and  labor,  and.  In  consideration  thereof, 
had  claimed  a  mechanic's  lien  on  the  said 
building.  Upon  a  decree  rendered  foreclosing 
said  lien,  plaintiff  In  errorpurchased  theafore- 
sald  building,  and  thereunder  received  a  deed. 
This  he  at  once  ffied  for  record,  and,  having 
received  from  the  register  of  deeds  a  receipt 
showing  that  it  had  been  so  filed,  plaintiff  In 
error  went  directly  to  the  building  In  ques- 
tion, and,  the  doors  not  being  fastened,  he  en- 
tered. This  was  about  4  o'clock  in  the  after- 
noon. The  defendant  In  error,  who  had  a 
room  which  be  used  as  an  office  In  said  build- 
ing, soon  afterwards  came  Into  the  hall,  and 
there  met  the  plaintiff  In  error.  Between 
these  parties  there  were  assertions  of  owner- 
ship and  right  of  possession  of  each  in  his 
own  favor.  The  wife  of  the  defendant  In  er- 
ror, having  come  In,  took  part  In  this  dlscus- 
fllon,  and  threatened  to  shoot  plaintiff  In  error 
if  be  attempted  to  eject  her  husband  and  her- 
self from  the  building.'  Plaintiff  In  error 
thereupon  went  to  another  building  near,  and, 
Ijy  means  of  a  telephone,  obtained  Instructions 
from  his  attorney,  thotigh  the  nature  of  these 
instmctlens  does  not  appear  In  the  evidence. 
Retnming  to  the  building  where  defendant  In 
«rr»r  was,  plaintiff  In  error,  assisted  by  Mr. 
Bnrdlck.  who  meantime  had  been  «ent  to  his 


aid,  seized  the  defendant  In  error,  and  forci- 
bly took  him  to  the  street,  and,  as  there  wsi 
amply  sufficient  evidence  to  show,  dropped 
him  upon  the  pavement  in  such  a  brutal  man- 
ner as  to  cause  protracted  and  probably  per- 
manent mental  derangement  In  view  of 
these  facts,  which  the  Jury  were  warranted 
In  finding,  the  verdict  sustained  by  tbe  evi- 
dence was  neither  excessive,  nor,  as  urged, 
contrary  to  law. 

These  observatliMis  meet  some  objectloni 
made  to  instructions  asked  by  plaintiff  in  er- 
ror, and  refused,  and  others  asked  by  de- 
fendant in  error,  which  were  given.  There 
were  Instructions  given  by  the  court  which  In 
argument  were  criticised  in  detail,  bat  they 
cannot  be  reviewed,  for  the  reason  that  in 
tbe  motion  for  a  new  trial,  the  assignment 
with  reference  to  them  was  In  tbe  following 
language,  to  wit:  "The  court  erred  in  giving 
the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  eleventh,  twelfth,  tbirteentb. 
fourteenth,  and  fifteenth  Instructions  given  b; 
the  court  on  Its  motion."  Some  of  tbese  wer» 
properly  given,  and  most  certainly.  If  others 
were  not,  they  cannot  be  considered. 

We  cannot  see  that  there  was  error  In  ex- 
cluding from  the  consideration  of  the  Juirthe 
pleadings  in  the  case  which  resulted  in  tbe  de- 
cree under  which  the  plaintiff  in  error  pur- 
chased and  received  tbe  master  commission- 
er's deed.  This  deed  Itself  was  admitted  in 
evidence,  whereby  he  was  permitted  to  show 
the  title  under  which  he  claimed  tbe  right 
to  take  possession  of  the  property  in  said  de<>d 
described.  In  a  proper  manner,  he  was  enti- 
tled to  obtain  that  possession.  This  action 
was"  not  for  wrongfully  taking  tbe  po&oct 
slon,  but  for  wUlftilly  and  maliciously  Inilict- 
ing  Injuries  upon  the  person  of  the  defend- 
ant in  error.  The  Judgment  of  tbe  distrkt 
court  Is  affirmed.     Affirmed. 


SPENCER  et  aL  V.  WOU''. 

(Supreme  Court  of  Nebraska.    June  16.  188<v' 

LsTTBRS  or  ADMisrsTRATios— To  Whok  Isscko— 

BuPPiciiNCT  OP  PrriTios  pob  Appoijctmbtt 

.  — Appbakanob— Eppbct  as  Waivkh. 

i.  Section  177,  c.  23.  Comp.  St.  189.=».  con- 
strued, and  kcM:  (1)  When  a  person  die*  in- 
testate, being  an  Inhabitant  of  this  statr 
letters  of  administration  must  l>e  granted  ic 
the  connty  of  which  he  was  an  inhabitant  ai 
the  time  of  his  death.  (2)  If  an  intestate,  at 
the  time  of  his  death,  resided  outside  this  state, 
and  left  here  an  estate  to  be  administered,  thei. 
an  administrator  may  l>e  appointed  in  acv 
connty  in  which  any  of  such  estate  is  Ritnatc. 
and  the  administrator  first  appointed  will  b' 
entitled  to  the  entin;  estate  of  the  intestate  if 
this  commonwealth,  to  the  exclusion  of  admin 
ietrators  ai^olnted  afterwards  in  other  c<hii< 
ties  of  the  sUte  (3)  The  judgment  of  ■ 
county  court  appointing  an  administrator  is  not 
void  l)ecaase  tne  petition  therefor  doe*  not  al- 
lege that  the  intestate  was.  at  tbe  time  of  hi< 
death,  a  resident  of  the  state  of  Nvbrmaka. 

2.  A  petition  for  the  appoIntmcDt  «f  an  ad- 
ministrator must  allege  the  neti  saaij  tmeif 
which  confer  jurisdiction  on  the  connty  eonrt. 
and  If  it  fails  to  do  so  the  judgment  of  the  e»vn 
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appointing  the  adminiatrator  will  b«  Told. 
Moore's  Bstete  t.  Moore,  50  N.  W.  443.  33  Neb. 
509,   followed. 

3.  It  is  not  necessaiT,  in  a  petition  for  let- 
ters of  administration,  to  »et  ont  the  description 
of  either  the  real  or  personal  property  belong- 
ing to  the  intestate's  estate.  In  re  Miller,  ffl 
N.  W.  427,  32  Neb.  480,  followed. 

4.  A  petition  by  a  creditor  of  an  intestate 
to  be  appointed  his  administrator  alleged  that 
the  intestate  died  seised  of  real  and  personal 
«'8tate  situate  in  the  county,  that  the  real  es- 
tate was  worth  about  $5,600,  and  that  the  per- 
sonal estate  was  estimated  to  be  worth  several 
hundred  dollars.  Beld,  the  allegations  were 
sufficient. 

5.  Persons  not  under  guardianship,  and  not 
minors,  nor  under  other  legal  disability,  cannot 
\ie  heard  to  complain  of  a  judgment  rendered 
in  a  proceeding  to  which  they  were  parties, 
because  the  notice  required  by  law  of  such 
proceeding  was  not  given  them,  when  the  rec- 
ord discloses  that  they  yoluntarily  appeared  and 
participated  in  such  proceeding. 

6.  Section  178,  c.  23,  Comp.  8t  1805,  con- 
strued, and  held:  (1)  Tnnt  a  county  court  la 
not  by  this  statute  absolutely  required  to  ap- 
point the  widow  or  next  of  kin  of  an  intes- 
tate, or  some  person  selected  by  them,  ad- 
ministrator of  the  intestate's  estate.  (2)  If  it 
appears  that  tht  porson  proposed  for  adminis- 
trator is  unsuitable  or  incompetent,  the  county 
court  is  not  obliged  to  appoint  such  person,  not- 
withstanding that  application  may  be  made 
therefor  by  the  widow  or  next  of  kin  within  80 
days  after  the  intestate's  death. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Gage  county; 
Busb,  Judge. 

Petition  b7  William  A.  Wolf  to  the  county 
court  for  an  order  appointing  him  adminis- 
trator of  the  estate  of  C.  H.  Spencer,  de- 
ceased. The  order  was  granted,  and  from  a 
Judgment  of  the  district  court,  rendered  on 
appeal,  aflBrming  the  same,  Mary  A.  Spencer 
and  others,  widow  and  heirs  of  decedent, 
appeal.     Affirmed. 

J.  B.  Cobbey,  for  appellants     Murphy  & 
Le  Hane,  for  appellee. 

RAGAN,   C.      From  the  record   and  the 
briefs  of  the  respective  counsel  the  undis- 
puted facts  In  this  case  seem  to  be  as  fol- 
lows:   Charles  H.  Spencer,  a  resident  and 
citizen  of  the  state  of  Iowa,  died  Intestate  in 
the  state  of  Colorado  on  the  10th  of  August, 
1892.     He  left  a  widow,  Mary  A.  Spencer, 
and  a  son.  B.  C.  Spencer,  residents  of  the 
state  of  Iowa.     He  left  another  son,  Lk  E. 
Spencer,  a  resident  of  Gage  county,  Neb., 
and  be  also  left  a  daughter,  Mary  B.  Dudley, 
a  resident  of  the  state  of  Colorado.    None  of 
his  heirs  were  minors.     At  the  time  he  died, 
Charles  H.  Spencer  was  indebted  to  the  Ger- 
man National  Bank   of  Beatrice,  Neb.    Wil- 
liam A.  Wolf  was  cashier  of  this  bank,  and 
In  March.   1883,   he  petitioned   the  county 
eoart  of  Gage  county  to  appoint  him  admin- 
istrator of  the  estate  of  the  intestate.    This 
appohitment  was  resisted  by  the  widow  and 
heirs  of  Spencer,  deceased;  and,  while  the 
application  was  pending,  L.  B.  Spencer  also 
petitioned  the  coimty  court  to  appoint  him 
adminlBtrator  of  his  deceased  father.     The 
«0(mt7  ooart,  howerer,  refused  to  appoint  I4. 


B.  Spencer,  and  appointed  Wolf,  who  ac- 
cepted the  trust  and  qualified  therefor.  From 
this  action  of  the  county  court,  the  widow 
and  heirs  of  Spencer,  deceased,  appealed 
to  the  district  court,  and  the  case  was  sub- 
mitted to  that  tribunal  upon  the  transcript 
of  the  proceedings  had  in  the  county  court, 
and  a  Judgment  rendered  affirming  the  Judg- 
ment of  the  county  court.  To  reverse  this 
Judgment  of  the  district  court,  the  widow 
and  heirs  of  Charles  H.  Spencer,  deceased, 
have  prosecuted  here  a  petition  In  error. 

1.  The  first  argument  relied  on  here  for  a 
reversal  of  the  Judgment  of  the  district  court 
Is  that  the  county  court  had  no  Jurisdiction 
to  appoint  Wolf  administrator  of  8i>encer's 
estate.  It  Is  not  disputed  but  that  the  coun- 
ty court  Is  by  the  constitution  and  laws  of 
the  state  Invested  with  exclusive  original 
Jurisdiction  in  the  matter  of  settling  up  the 
estates  of  deceased  persons  and  the  appoint- 
ment of  administrators,  but  It  Is  said  that 
the  petition  filed  by  Wolf  to  be  appointed 
administrator  conferred  no  Jurisdiction  up- 
on the  county  court  to  act,  because  the  peti- 
tion did  not  allege  that  Spencer,  at  the  time 
o^  his  death,  was  a  resident  of  the  state  of 
Nebraska.  There  is  no  merit  In  this  con- 
tention. Section  177,  c.  23,  Comp.  St  1896, 
provides:  "When  any  person  shall  die  In- 
testate, being  an  Inhabitant  of  this  state, 
letters  of  administration  of  his  estate  shall 
be  granted  by  the  probate  court  ot  the  coun- 
ty of  which  he  was  an  Inhabitant  or  resident 
at  the  time  of  his  death.  If  such  deceased 
person,  at  the  time  of  death,  resided  In  any 
other  territory,  state  or  country,  leaving 
estate  to  be  administered  in  this  state,  ad- 
ministration thereof  shall  be  granted  by  the 
probate  court  of  any  county  In  which  there 
shall  be  estate  to  be  administered;  and  the 
administration  first  legally  granted  shall  ex- 
tend to  all  the  estate  of  the  deceased  In  this 
state,  and  shall  exclude  the  Jurisdiction  of 
the  probate  court  of  every  other  county." 
This  section  provides  for  the  appointment  of 
administration  In  two  classes  of  cases:  (1) 
When  a  person  shall  die  Intestate,  being  an 
inhabitant  of  this  state,  then  letters  of  ad- 
ministration must  be  granted  by  the  county 
court  of  the  county  of  which  he  was  an  In- 
habitant or  resident  at  the  time  of  his  death; 
and  (2)  if  an  Intestate,  at  the  time  of  his 
death,  resided  outside  of  this  state,  and  left 
an  estate  here  to  be  administered,  then  the 
county  court  of  any  county  In  which  the  de- 
ceased left  an  estate  to  be  administered 
may  appoint  an  administrator,  and  the  first 
administrator  so  appointed  becomes  entitled 
to  the  entire  estate  of  the  deceased  In  the 
state,  to  the  exclusion  of  any  other  admin- 
istrator appointed  In  any  other  county  of  the 
state.  Atkinson  v.  Hasty,  21  Neb.  663,  33 
N.  W.  206,  Is  not  authority  for  the  conten- 
tion of  the  plaintiff  In  error,  notwithstanding 
in  that  case  it  was  said:  "The  Jurisdiction 
of  the  county  court  by  section  177  •  •  • 
iB  made  to  depend  upon  the  facts  that  the  de> 
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ceased  bad  died  Intestate,  and  was  at  tbe 
time  of  bis  deatb  an  Inhabitant  or  resident  of 
the  county  in  which  the  court  Is  authorized 
to  act"  But  it  Is  evident  that  the  writer  of 
that  opinion  was  speaking  of  the  first  di- 
vision of  said  section  177.  In  Moore's  Estate 
V.  Moore,  33  Neb.  509,  50  N.  W.  443,  said  sec- 
tion 177  was  construed,  and  it  was  held  that, 
"where  the  deceased  was  a  nonresident  of 
tbe  state,  leaving  property  in  this  state  to  be 
administered,  an  administrator  may  be  ap- 
pointed In  a  proper  case  by  tbe  county  court 
of  any  county  In  which  there  Is  an  estate  to 
be  administered." 

A  second  argument  in  support  of  tbe  con- 
tention that  tbe  county  court  bad  no  juris- 
diction is  "that  tbe  petition  filed  by  Wolf 
does  not  allege  that  tbe  deceased  left  any 
personal  estate  In  Gage  county,  or  that  tbe 
real  estate  of  the  deceased  In  tbe  county  is 
productive  of  rents,  or  that  It  was  necessary 
to  sell  such  real  estate  to  pay  tbe  debts  of 
the  deceased."  Tbe  petition  of  Wolf  al- 
leged "that  tbe  said  Charles  H.  Spencer  died 
seised  of  real  and  personal  estate,  situate  In 
Gage  county,  consisting  chiefly  of  real  estate, 

•  •  •  worth  aljout  $5,600;  all  of  such  per- 
sonal estate  being  estimated  to  l>e  worth 
several  hundred  dollars."  A  petition  for  tbe 
appointment  of  an  administrator  must  allege 
the  necessary  facts  which  confer  jurisdiction 
on  the  county  court,  and,  if  It  falls  to  do  so, 
the  appointment  and  all  subsequent  proceed- 
ings are  without  jurisdiction,  and  void. 
Moore's  Estate  v.  Moore,  33  Neb.  509,  50  N. 
W.  443.  But  it  is  not  necessary,  in  a  peti- 
tion for  letters  of  administration,  to  set  out 
a  description  of  either  tbe  real  or  personal 
property  belonging  to  tbe  estate  of  tbe  de- 
ceased. In  re  MiUer,  32  Neb.  480,  49  N.  W. 
429.  Tbe  allegations  of  Wolfs  petition,  In 
reference  to  the  property,  situate  In  Gage 
county,  of  which  the  Intestate  died  seised, 
were  sufficient. 

2.  Section  195.  c  23,  Comp.  St.  19S&,  pro- 
vides: "When  application  shall  be  made  to 
tbe  Judge  of  probate  for  the  appointment  of 
an   administrator   of    an   Intestate's   estate 

*  *  *  he  shall  cause  notice  of  the  same, 
and  of  tbe  time  and  place  of  the  bearing 
thereof,  to  be  given  by  personal  service  on 
all  persons  interested,  or  by  publication  un- 
der an  order  of  such  court  in  such  news- 
paper printed  in  this  state  as  be  may  di- 
rect." Tbe  county  court  of  Gage  county 
ordered  a  notice,  addressed  to  tbe  heirs  and 
next  of  kin  of  Charles  H.  Spencer,  deceased, 
to  be  published  for  three  weeks  in  a  news- 
paper printed  and  published  in  Gage  coun- 
ty, which  recited  that  Wolf  bad  filed  bis  pe- 
tition in  tbe  county  court  asking  to  have 
himself  appointed  administrator  of  tbe  es- 
tate of  Charles  H.  Sponcer,  deceased,  and 
that  the  bearing  of  tbe  matter  was  set  for 
March  4,  1893.  It  is  now  insisted  that  tbe 
Judgment  under  consideration  must  be  re- 
versed because  the  county  court  made  its 
order  appointing  Wolf  administratcn'  without 


the  notice  to  the  neirs  and  next  of  kin  of 
Silencer,  deceased,  having  been  pnblisbed  at 
required  by  the  court's  order.  The  answer 
to  this  objection  is  that  all  tbe  beirs  (bein^ 
of  full  age),  next  of  kin,  and  widow  of  Spen- 
cer, deceased,  entered  their  appearance  lo 
the  county  court  in  the  proceeding  In  which 
the  county  court  made  the  order  complain- 
ed of.  These  heirs  and  next  of  kin  harin? 
voluntarily  appeared  in  the  county  oonrt  in 
the  proceeding  in  which  Wolf  was  appoint- 
ed administrator,  and  having  resisted  that 
appointment,  it  is  wholly  immaterial  wheth- 
er the  notice  ordered  by  the  county  coun 
was  published  a  proper  length  of  time,  or 
published  at  all,  or  not.  Persons  not  under 
guardianship,  and  not  minors,  nor  under  oth- 
er legal  disability,  cannot  be  beard  to  com- 
plain of  a  judgment  rendered  in  a  proceed- 
ing to  which  they  were  parties,  because  the 
notice  required  by  law  of  such  proceeding 
was  not  given  them,  when  tbe  record  dis- 
closes that  they  volnntarlly  appeared  and 
participated  in  said  proceeding. 

3.  As  already  stated,  while  the  applica- 
tion of  Wolf  was  pending  to  be  appointed 
admbiistrator  of  Charles  H.  Spencer,  de- 
ceased, L.  E.  Spencer,  bis  son,  a  resident  of 
Gage  county,  made  application  to  the  coun- 
ty court  to  be  appointed  administrator  of 
his  deceased  father.  His  mother  and  his 
brother  and  sister  all  united  in  his  petition. 
The  next  argument  here  is  that  tbe  county 
court  erred  in  not  appointing  L.  E.  Spencer 
the  administrator,  instead  of  Wolf.  SedloD 
178,  c.  23,  Comp.  St  1895,  provides  that  -ad- 
ministration of  the  estate  of  a  person  dying 
Intestate  shall  be  granted  to  some  one  nr 
more  of  tbe  persons  hereinafter  mentioned: 
and  they  shall  be  respectively  entitled  t^ 
tbe  same  in  tbe  following  order:  First,  tbe 
widow,  or  next  of  kin,  or  botb.  as  th«  Judge 
of  probate  may  think  proper,  or  such  person 
as  the  widow  or  next  of  kin  may  request 
to  have  appointed  If  suitable  and  compe- 
tent to  discharge  the  trust.  Second,  if  the 
widow,  or  next  of  kin,  or  the  peraoa  select- 
ed by  them,  sball  be  unsuitable  or  incom- 
petent or  if  tbe  widow  or  next  of  kin  Bhall 
neglect  for  thirty  days  after  the  death  of  the 
intestate  to  apply  for  administration  or  i>> 
request  that  administration  be  granted  to 
some  other  person,  the  same  may  be  ^ranteJ 
to  one  or  more  of  the  principal  creditors,  if 
any  such  are  competent  and  willing  to  take 
It  Third,  if  there  be  no  sucb  creditor  com- 
l>etent  and  willing  to  take  administration, 
the  same  may  be  committed  to  such  other 
person  or  persons  as  tbe  Judge  of  probate 
may  think  proper."  It  is  now  argued  that, 
by  the  provisions  of  this  statute,  L,.  EL  Spen- 
cer, being  an  heir  of  Charles  H.  ^lencn. 
deceased,  his  mother  and  brother  and  sif- 
ter uniting  in  tbe  request,  was  entitled,  as  « 
matter  of  right  and  law,  to  be  appoiniel 
administrator  of  bis  father's  estate.  But 
we  do  not  think  that  a  county  court  is  bj 
this  statute  absolutely  required  to  atpgoint 
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A  widow  or  next  of  kin  of  a  fleeeased,  or 
some  person  selecrted  by  them,  administra- 
tor of  the  deceased's  estate.  We  think  the 
county  court  Is  invested  with  some  discre- 
tion in  this  matter.  At  any  time  within  30 
-days  after  the  death  of  the  Intestate,  there 
can  be  no  doubt  but  that  the  widow  or  next 
of  kin  are  entitled,  all  other  things  being 
•equal,  to  be  appointed  administrator  of  the 
intestate's  estate,  or  to  select  such  admin- 
istrator. By  the  expression  "all  other  things 
l>elng  equal"  we  mean  that.  In  order  to  en- 
title a  widow  or  next  of  kin  of  an  Intestate 
to  be  entitled  to  administration  of  his  es- 
tate, or  to  be  entitled  to  name  a  person  to 
l^e  appointed  administrator  of  his  estate, 
it  must  appear  that  the  party  proposed  for 
administrator  is  a  suitable  and  competent 
person  therefor.  If  It  shall  appear  that 
such  person  is  unsuitable  or  Incompetent, 
then  we  do  not  think  that  the  county  court 
is  obliged  to  appoint  such  person  adminis- 
trator of  the  intestate's  estate,  notwlthstand- 
Irg  that  they  may  make  application  there- 
for within  30  days  after  the  intestate's 
death.  But,  whaterer  be  the  rights  of  the 
widow  and  next  of  kin  as  to  the  adminis- 
tration of  the  estate  of  the  intestate,  it  is 
■clear,  under  this  statute,  that  such  excluslye 
right  does  not  continue  longer  than  30  days 
from  the  death  of  the  Intestate.  In  re  Mll- 
kr,  32  Neb.  480,  49  N.  W.  427.  In  the  case 
at  bar  Charles  H.  Spencer  died  In  August, 
1892.  Up  to  the  1st  of  March,  1893,  neither 
his  widow  nor  any  of  his  heirs  or  next  of 
kin  had  made  any  application  whatever  for 
the  appointment  of  an  administrator  of  the 
estate  left  by  him  in  said  county.  The 
county  court,  then,  was  not  obliged  to  ap- 
point the  son  of  the  deceased  his  adminis- 
trator,  instead  of  the  intestate's  creditor. 

But  It  is  insisted  that  the  rule  is  that,' 
where  an  heir  applies  for  letters  of  admin- 
istration before  they  have  actually  Issued  to 
a  creditor,  the  heir  Is  entitled  to  the  ap- 
pointment. To  support  this  contention  we 
are  cited  by  counsel  to  Succession  of  White, 
45  La.  Ann.  632,  12  South.  758.  In  that 
-rase  White  died  Intestate  in  Louisiana  on 
the  23d  of  November,  1892.  He  left  no  heir 
"then  present"  in  the  state.  Three  days 
after  his  death  the  public  administrator 
"opened  his  succession,"  and  applied  for 
the  administration,  alleging  that  the  "suc- 
cession is  vacant,  and  that  there  Is  property 
here  requiring  administration."  Pending 
the  application  of  the  public  administrator, 
a  sister  of  the  intestate,  living  In  Liverpool, 
England,  requested  the  probate  court  to  ap- 
point her  agent,  a  resident  of  Louisiana,  ad- 
ministrator of  the  estate  of  the  deceased. 
The  ivoulsiaua  statute^  on  the  subject  pro- 
vided: "In  all  intestate  successions  where 
there  Is  no  surviving  husband  or  wife  or 
heir  present  or  represented  in  the  state,  the 
public  administrator  of  the  parish  shall  be 
appointed  by  the  judge  of  the  proper  court 
to  administer  the  same."     Act  No.  *<7.  1870. 


The  probate  court  appointed  the  public  ad- 
ministrator, and  denied  the  application  of 
the  next  of  kin  of  the  intestate  to  have  her 
Agent  appointed  administrator.  But  the  su- 
preme court  of  Louisiana  reversed  the  hold- 
ing of  the  probate  court,  and  held  that  the 
sister  of  the  deceased  was  entitled  to  have 
her  agent  appointed  as  his  administrator. 
It  based  its  decision  upon  the  construction 
of  the  statute  just  quoted.  It  said:  "This 
language  [the  statute]  obviously  refers  to  the 
date  of  appointment  as  the  time  at  which  it 
Is  to  be  determined  whether  the  conditions 
on  which  his  right  depepds  exist;  and  if,  at 
that  time,  it  .8  made  to  appear  that  there  is 
a  'husband  or  wife  or  heir  present  or  repre- 
sented In  the  state,'  the  application  of  the 
public  administrator  must  yield  to  the  pref- 
erence accorded  by  the  law  to  such  surviv- 
ing spouse  or  heir."  But  it  is  evident  that 
this  decision  is  of  no  controlling  force  in  the 
case  at  bar.  It  is  based  on  the  construction, 
doubtless  correct,  of  the  statute  of  Louisiana 
just  quoted,  but  which  Is  very  different  In  its 
requirement  from  ours  on  the  subject  of  the 
appointment  of  administratnrs.  The  judg- 
ment of  the  district  court  is  affirmed.  Af- 
firmed. 


McARTHUR  et  aL  v.  H.  T.  CLARKE  DRUG 
CO. 

(Supreme  Court  of  Nebraska.    June  16,  1896.) 

AOTIO'V  OK  AOGODNT — SumCIENCT  OF  COMPLAINT 

—Exhibits— Dim  DRRBB. 

1.  The  allegations  of  a  pleading  must  be 
liberally  construed.    Code  Civ.  Proc.  i  121. 

2.  In  an  action  founded  upon  an  account, 
it  is  suflScient  for  the  plaintiff  to  give  a  copy  of 
the  account,  with  all  credits  and  indorsements 
thereon,  and  to  state  that  there  is  due  to  him  on 
said  account  from  the  defendant  a  specified 
sum,  which  he  claims,  with  interest.  Code  Civ. 
Proc.  {  129. 

3.  In  a  suit  on  an  account  for  goods  sold 
and  delivered,  where  the  petition  is  framed 
under  said  section  129.  and  there  is  attached 
to  such  petition  a  copy  of  the  account  sued  on, 
such  account  must  be  considered  as  a  part  of 
the  petition,  when  construing  the  allegations 
thereof. 

4.  In  such  case,  It  the  facts  stated  In  the 
account,  taken  in  connection  with  those  stated 
in  the  petition,  show  a  liability  of  the  defend- 
ant in  favor  of  the  'plaintiff,  a  demurrer  on  the 
grounds  that  the  petition  does  not  state  a  cause 
of  action  cannot  be  su8t<tlned. 

5.  A  party  who  stands  upon  a  general  de- 
murrer to  a  pleading  thereby  admits  all  the 
material  facts  averred,  and  must  talce  the  con- 
sequences which  result  from  such  admission. 

(Syllabus  by  the  Oort) 

Error  to  district  court,  Lancaster  county; 
Hall,  Judge. 

Action  in  the  cotinty  court  by  the  H.  T. 
Clarke  Drug  Company  against  Henry  C.  Mc- 
Arthur  and  William  B.  McArthur,  partners 
as  McArthur  &  Son.  There  was  a  judgment 
for  plaintiff,  which  was  afElrmed  on  appeal  to 
the  district  court,  and  defendants  bring  er- 
ror.   Affirmed. 
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W.  B.  McAxthur,  for  plaintiffs  in  ertor. 
Pound  &  Burr,  for  defendant  in  error. 

RAOAN,  C.  In  the  county  court  of  Lan- 
caster county,  the  H.  T.  Clarke  Drug  Com- 
pany sued  Henry  McArthur  and  William  B. 
McArtbur,  partners,  doing  business  under 
the  firm  name  of  McArthur  &  Son.  The  suit 
was  brought  to  recover  a  sum  which  the 
drug  company  claimed  was  owing  to  it  from 
McArthur  &.  Son  for  certain  merchandise 
sold  and  delivered  by  the  former  to  the  lat- 
ter. To  the  petition  filed  by  the  drug  com- 
pany, McArthur  &  Son  filed  a  general  de- 
murrer, which  was  overruled  by  the  county 
court;  and,  McArthur  &  Son  refusing  to 
plead  further,  Judgment  was  rendered  in 
favor  of  the  drug  company.  To  reverse  this 
Judgment,  McArthur  &  Son  prosecuted  a 
petition  in 'error  to  the  district  court,  which 
tribunal  afSrmed  the  Judgment  of  the  coun- 
ty court,  and  McArthur  &  Son  have  filed 
a  petition  in  error  here  to  review  the  Judg- 
ment of  the  district  court 

1.  The  petition  of  the  drug  company,  so 
far  as  material  here,  was  as  follows:  "The 
plaintitF  complains  of  the  defendants,  and, 
for  cause  of  action,  alleges:  That  it  is  a 
corporation  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Nebraska,  and 
the  defendants  are  a  partnership  doiug  busi- 
uess  in  Lincoln,  Nebraska;  £and  at  various 
times  between  the  Ist  day  of  December, 
1S02,  and  the  first  day  of  July,  1893,  was 
delivered  to  the  defendants,  at  their  re- 
quest, goods,  wares,  merchandise,  and  drugs, 
of  the  value  of  ?401.06.  Plaintiff  further 
says  that  f401.96  is  a  Just  and  reasonable 
charge  for  the  goods  delivered,  and  that, 
although  chey  have  often  demanded  payment 
therefor,  no  part  thereof  has  been  paid  by 
said  defendants.  Wherefore  plaintiff  prays 
judgment  in  the  sum  of  $401.96,  and  interest 
from  July  1st,  1803,  and  costs  of  this  action. 
An  itemized  statement  of  said  account  is 
hereto  attached,  and  made  a  part  hereof." 

The  itemized  statement  attached  to  the 
petition,  so  far  as  the  same  is  material  here, 
is  as  follows: 

Statement 

H.  T.  Clarke  Drug  Company,  Wholesale 
Druggists,  Cor.  8th  and  P.  Streets.  Im- 
porters and  Jobbers  of  Dry  Paints,  Oils, 
Glass,  Stationery,  and  Druggists'  Sundries. 

Lincoln,  Nebr.,  8/22/93. 
Mr.  McArthur  &  Son,  City.    Dr. 
1892,  Dec.  1st     To  merchandise |9  14 

Then  follow  dates  up  to  and  including  April 
13,  1803,  opposite  which  are  various  charges, 
afrgregating  $757.33.    Then  come  the  credits 
on  the  statement  as  foUows: 
Cr. 

March  9th.     Merchandise  returned $3  23 

"...       03 

Then  followed  dates  up  to  and  including 
Jr.iie  23d,  opposite  each  of  which  are  certain 


credits  in  money,  tli«  total  aggregating 
$355.37.  The  difference  l>etweeD  tbe  total 
debits  and  credits  is  taken  and  shown  on  Uiu 
statement  as  $401.96. 

The  question  is  whether  this  petition  states 
a  cause  of  action  In  favor  of  the  drug  com- 
pany, and  against  McArthur  &  Son.  It  Is  in- 
sisted that  it  does  not  because  there  is  no 
allegation  In  tbe  petition  that  the  goods  sued 
for  were  sold  and  delivered  by  the  plaintiff 
to  the  defendants  at  the  latter's  request;  and 
Stubendorf  v.  Sonnenschein,  11  Neb.  235,  & 
N.  W.  91,  is  dted  as  sustaining  this  conten- 
tion. In  that  case  the  names  of  the  parties 
thereto  appeared  only  In  the  title  to  the  case, 
and  it  was  insisted  that  the  title  of  tbe  case 
was  no  part  of  the  petition,  and  tliat,  thcrt^ 
fore,  the  latter  did  not  state  a  cause  of  ac- 
tion, because  tbe  names  of  the  parties  to  the 
suit  were  not  repeated  In  the  lK>dy  of  thf 
petition,  and  this  was  the  only  point  decided 
in  the  case.  Another  case  cited  to  sustain 
the  contention  here  is  Tessier  r.  Reed,  IT 
Neb.  105,  22  N.  W.  225.  The  peUtion  con- 
sidered in  that  case  was  in  the  following  lao- 
giui!;e:  "The  plaintiff  complains  of  tbe  de- 
fendant, and  for  cause  of  action  says,  that 
there  is  now  due  and  owing  from  tbe  defend- 
ant to  the  plaintlffi,  for  goods,  wares,  and 
mercliandise  heretofore  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  tbe  sum  of 
$348."  It  was  probably  objected  to  this  pe- 
tition (though  the  opinion  does  not  so  state) 
that  it  did  not  allege  when  the  goods  sued  for 
were  sold  and  delivered  to  the  defendants,  nor 
that  they  were  so  sold  and  delivered  at  th^ 
request.  The  court  held  that  the  petition 
was  subject  to  a  motion  to  make  d^olte  and 
certain,  but  that  as  it  showed  a  liability  of 
the  defendant  in  favor  of  the  pUtintifiT  it  was 
good  as  against  a  general  demurrer.  Secti'-n 
121  of  the  Code  of  Civil  Procedure  provides: 
"In  the  constructi<m  of  any  pleading  for  tbe 
purpose  of  determining  its  effects,  its  allega- 
tions shall  be  lil>erally  construed,  -with  a 
view  to  substantial  Justice  between  the  par- 
ties." The  petition  under  consideration  wa5 
probably  framed  under  section  129  of  tke 
Code  of  Civil  Procedure,  which  provides:  "In 
an  action  •  •  •  founded  upon  an  account. 
*  •  •  it  shall  be  sufficient  for  tbe  party  to 
give  a  copy  of  the  account,  •  •  •  -with  all 
credits  and  indorsements  thereon,  and  to 
state  that  there  is  due  to  him  on  such  ac- 
count or  Instrument,  from  the  adverse  party, 
a  specified  sum,  which  he  claims,  with  inter- 
est" This  is  section  5086  (formerly  122t  o( 
the  Code  of  Civil  Procedure  of  the  State  of 
Ohio,  and  section  123  of  the  Code  of  Civil 
Procedure  of  the  State  of  Kansas.  KJnkeaJ 
on  Code  Pleading  (volume  1,  §  58),  in  disc<i:«^ 
ing  this  section,  and  quoting  from  Jud^t- 
Swan,  says:  "It  is  sufilcient  here  to  say  thsi 
the  better  practice  is  to  insert  tbe  coi>y  io 
the  pleading  of  such  money  instmments  a» 
are  described  In  section  122  [Ohio  Codel 
whenever  a  party  states  his  cause  of  actioo 
in  the  manner  allowed  by  that  section,  and 
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tltat  if  it  la  not  80  Inaerted  and  attached,  bat 
■Inferred  to  In  the  pleading  aa  annexed,  it 
will  also  be  sufficient;  and  the  court  will 
in  such  case  treat  the  annexed  copy  as  a 
part  of  the  pleading  itself,  under  that  sec- 
tion, inasmuch  as  the  aUegations  of  the  plead- 
ing antborlzed  by  that  section  are  upon  the 
copy,  whether  embodied  in  the  pleading  or 
annexed,  and  the  copy  therefore  necessarily 
forms  a  part  of  the  pleading,  by  force  of  the 
section."  See,  also,  Tmst  Co.  t.  Ooodin,  1 
Handy,  31;  Medical  College  t.  Newton,  2 
Handy,  165.  In  State  v.  School  Dist.  No.  8, 
8  Pac.  206,  the  supreme  court  of  Kansas, 
construing  the  section  of  the  Code  under  con- 
sideration, said:  "Where  an  Instrument  In 
writing  for  the  payment  of  money  is  sued  on, 
and  a  copy  of  such  instrument  la  attached  to 
the  petition,  and  made  a  part  thereof,  such 
'-opy  should  be  considered  as  a  part  of  the 
petition  when  construing  the  allegations 
thereof."  In  Rathbum  v.  Eailroad  Co.,  16 
Neb.  441,  20  N.  W.  390,  it  was  held  that  If 
the  language  of  a  petition,  when  given  its  or- 
dinary meaning,  shows  a  liability  of  the  de- 
fendant in  favor  of  the  plaintiff.  It  states  a 
cause  of  action.  See,  also,  Tessler  t.  Reed, 
17  Neb.  105,  22  N.  W.  225.  In  Pefley  v. 
Johnson,  30  Neb.  529,  46  N.  W.  710,  it  was 
held  that  an  exhibit  made  a  part  of  a  peti- 
tion is  to  be  considered,  and,  If  the  facts 
therein  stated  in  connection  with  those  in  the 
IK'tltion  proper  show  a  liability  of  the  de- 
fendant in  favor  of  the  plaintiff,  a  demurrer 
on  the  ground  that  the  petition  does  not 
state  a  cause  of  action  cannot  be  sustained. 
See,  also,  Oe<Ncge  v.  Edney,  36  Neb.  604,  54 
N.  W.  986.  "A  party  who  stands  upon  his 
general  demurrer  to  a  pleading  thereby  ad- 
mits the  material  facts  averred,  and  must 
take  all  the  consequences  which  result  from 
such  admission."  People  v.  Weston,  3  Neb. 
.'U2. 

Reading  the  petition  of  the  drug  company 
in  connection  with  the  itemized  statement  at- 
tached thereto,  it  Is  alleged  that  there  were 
delivered  to  McArthnr  &  Son  goods  of  the 
value  of  $757.33;  that  this  sum  Is  a  Just  and 
reasonable  charge  for  the  goods  delivered; 
that  they  had  paid  on  these  goods  $355.37; 
and  that  they  were  debtor  to  the  Clarke  Drug 
Company  for  the  goods  delivered  In  the  sum 
of  |i401..96.  A  debtor  Is  one  who  owes. 
Therefore  McArthur  &  Son,  by  the  demurrer, 
admit  that  they  owe  the  Clarke  Drug  Com- 
pany $401.96  for  the  goods.  In  the  lan- 
gnnge  of  Pefley  v.  Johnson,  supra,  then,  the 
allesations  in  the  petition  and  the  itemized 
statement  of  account  attached  thereto  show 
a  liability  of  McArthnr  &  Son  to  the  dmg 
company,  and  therefore  the  petition  states  a 
cause  of  action,  notwithstanding  the  fact 
that  tbere  is  no  allegation  therein  that  the 
coods  were  sold  or  delivered  by  the  Clarke 
Drug  Company. 

2.  It  Is  also  argued  here  that  the  district 
court  erred  in  rendering  Judgment  In  favor 
of  the  drug  company  for  Interest  from  July 


1, 1883,  as  the  last  item  in  the  account  bear» 
date  April  IS,  1883,  and  that  Interest  does 
not  begin  to  mn  until  six  months  from  the 
date  of  the  last  item  in  the  account  Tbere 
are  two  answers  to  this  contention:  (1)  This 
I>oint  was  not  made  In  the  petition  In  error 
filed  In  the  district  court  to  review  tlie  Judg- 
ment of  the  county  court,  nor  Is  It  made  in 
the  petition  in  error  filed  here.  Alleged  er- 
rors not  assigned  In  the  petition  in  error  will 
be  disregarded.  Erck  v.  Bank,  43  Neb.  613, 
62  N.  W.  67.  (2)  Neither  the  county  court 
nor  the  district  court  rendered  a  Judgment 
against  McArthur  &  Son  In  favor  of  the  drug 
company  for  any  interest  on  this  account 
whatever.  The  Judgment  of  the  county 
court  was  pronounced  on  the  9th  of  Septem- 
ber, 1883,  and  was  simply  for  $401.96,  with 
Interest  from  that  date.  The  district  court 
simply  afiirmed  this  Judgment.  The  Judg- 
ment of  the  district  court  Is  affirmed.  Af- 
firmed. 


McOORMICK   HARVESTING   MACH.   OO. 
T.  CALLBN  et  aL 

(Supreme  Court  of  Nebraska.    June  16,  1896.) 

CosDiTiosAL  Sale— MosTOAOs— Friokitiss. 

A  mortgaKee  of  a  conditional  vendee  in 
possession  of  chattels  is  not  a  purchaser  within 
the  meaning  of  section  26,  c.  32,  Comp.  St.,  and 
the  rights  of  the  conditional  vendor  thereof  are 
prior  and  paramount  to  the  lien  of  such  mort- 
gagee under  his  mortgage. 

(Syllabus  by  the  Court) 

Error  to  district  court  Sherman  county; 
Holcomb,  Judge. 

Action  by  the  McOormlck  Harvesting  Ma- 
chine Company  against  James  L.  Callen  and 
J.  P.  Braden.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Nightingale  Bros.,  for  plaintiff  In  error. 
J.  R.  Scott,  for  defendants  in  error. 

HARRISON,  J.  On  September  8,  1888, 
the  plaintiff  made  a  conditional  sale  of  a  mow- 
ing machine  to  J.  W.  Rose  and  E.  P.  Bridges. 
By  the  terms  of  the  written  contract  of  sale 
the  title  and  ownership  of  the  machine  were 
expressly  reserved  and  remained  vested  in 
the  seller,  nntll  such  time  as  a  note,  given  as 
a  part  of  the  purchase  consideration,  should 
be  paid  in  full  by  the  buyers.  The  plahitiff 
did  not  file  a  copy  of  the  written  contract 
of  sale  In  the  office  of  the  clerk  of  the  county 
wherein  the  purchasers  of  the  mower  resided. 
October  24,  1889,  a  chattel  mortgage  was  exe- 
cuted by  J.  W.  Rose  in  favor  of  J.  L.  Callen,  tit 
which  was  Included,  together  with  other  prop- 
erty, the  mowing  maclilne  hereinbefore  mention- 
ed. During  the  month  of  Octolier,  lij90,  the 
mortgagee  took  possession  of  the  mortgaged 
property,  and,  it  was  alleged  in  plaintiff's  peti- 
tion, converted  it  to  his  own  use,  contrary  to 
the  rights  of  plaintiff,  and  to  plaintiff's  dam- 
age.   In  an  acti<Mi  oT  conversion  In  the  dis- 
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tiict  court  of  Sberman  coontf,  tbe  defend- 
ants were  succeasfnl.  In  the  petition  in  er- 
ror filed  In  this  court  Ic  Is  assigned  that  tbe 
verdict  is  not  sustained  by  the  evidence,  that 
the  verdict  was  contrary  to  law,  and  that  the 
trial  Judge  erred  In  giving  instruction  num- 
bered 2  of  tlie  Instructions  given  on  his  own 
motion.  The  paragraph  of  the  charge  re- 
ferred to  was  as  follows:  "The  contract  or 
conditional  sale  of  the  mowing  machine  to 
the  witness  Bose  by  the  plaintiff  with  th« 
possession  of  the  machine  being  in  the  hands 
of  said  Rose,  la  by  our  statute  Invalid  aa 
to  the  creditors,  subsequent  purchasers,  or 
mortgagees  of  said  Rose  In  good  faith  and 
without  notice  of  such  conditional  sale,  un- 
less such  instrument,  or  a  copy  thereof,  is 
filed  in  the  office  of  the  county  clerk,  which 
the  evidfnce  shows  conclusively  was  not 
done  in  this  case."  The  evidence  established 
that  the  sale  of  the  mower  by  plaintiff  to 
Rose  and  Bridges  was  a  conditional  one,  as 
pleaded;  that  subsequent  to  the  sale  a  mort- 
gage was  executed  and  delivered  to  Callen, 
which  Included  tbe  machine  in  its  list  of 
property,  and  that  Oallen  took  the  mower. 
Prior  to  the  enactment  of  a  statutory  rule  on 
the  subject.  It  was  held  by  this  court  that: 
"A  sale  and  delivery  of  goods,  on  condition 
that  the  property  is  not  to  vest  until  the  pur- 
chase money  is  paid  or  secured,  does  not 
pass  title  to  the  vendee  until  the  condition  is 
performed."  See  Aultman,  Miller  &  Co.  v. 
Mallory,  5  Neb.  178.  The  decision  Just  re- 
ferred to  was  of  the  July,  1876,  term  of  this 
court,  and  during  the  legislative  session  of 
1877  there  was  passed  wliat  is  now  designat- 
ed section  26,  c.  32,  of  the  Compiled  Statutes, 
which  reads  as  follows:  "That  no  sale,  con- 
tract or  lease,  wherein  tbe  transfer  of  title 
or  ownership  of  personal  property  la  made 
to  depend  upon  any  condition,  shall  be  valid 
against  any  purchaser  or  Judgment  creditor 
of  the  vendee  or  lessee  In  actual  possession, 
obtained  in  pursuance  of  such  sale,  contract 
or  lease  without  notice,  tmless  the  same  be  In 
writing,  signed  by  the  vendee  or  lessee,  and 
a  copy  thereof  tiled  in  the  office  of  the  clerk 
of  tbe  county,  within  which  such  vendee  or 
lessee  resides.  *  *  *"  In  the  case  of  Man- 
ufacturing Co.  V.  Dyer  (for  opinion  see  46 
Neb.  830,  65  N.  W.  904),  in  which  the  respec- 
tive rights  of  the  vendor  In  a  conditional  sale 
of  chattels,  and  a  subsequent  llenholder  by 
virtue  of  a  cliattel  mortgage  made  by  the 
vendee  were  In  litigation,  the  section  of  the 
statute  Just  quoted  was  under  consideration, 
and  it  was  held  to  have  no  reference  to  a 
mortgagee  of  chattels'  in  possession  of  a  con- 
ditional purchaser,  and  that  the  rights  of 
the  vendor  in  the  conditional  sale  were  para- 
mount and  superior  to  those  of  such  mort- 
gagee. The  doctrine  then  announced  is  clear- 
ly applicable  to  the  facts  in  tbe  case  at  bar, 
and  must  control  the  determination  of  the 
questions  involved,  and  the  consequent  dis- 
position of  the  cause  at  the  present  bearing, 
favorably  to  the  contention  of  the  plaintiff. 


The  Judgment  <tf  the  district  codrt  Is  veTea  ■ 
ed,  and  the  cause  remanded  for  fnrtber  pn- 
ceedlngs. 


HOME  FIRE  INS.  CO.  v.  OABBACZ. 
(Supreme  Court  of  Nebraska.    Jane  16,  188d.I 

brSUKAXOB  — COSDITIOK^  — PATIfB:«T  ow  PuBiinnf 
NOVB— AOBNTS— OCLIOATlOa  OF  AUTHOKITT. 

1.  An  insurance  company  may,  by  its  poli- 
cy, provide  that  upon  the  failure  of  tbe  insure<i 
to  pay  in  full,  at  maturity,  a  premium  not« 
therein  described,  said  policy  shall  lapse  an  1 
remain  inoperative  while  such  note  remaiui 
unpaid,  and  such  condition,  unless  waived,  is  a 
complete  defense  to  an  action  by  the  inanreJ 
for  a  loss  daring  the  period  of  default. 

2.  Authority  conferred  upon  an  agent  rt^ 
quiring  the  exercise  by  him  of  special  skill, 
judgment,  or  discretion,  cannot,  in  the  absence 
of  a  known  usage,  or  when  justified  by  the  ne- 
cessities of  the  case,  without  the  consent  of  the 
principal,  be  delegated  to  another. 

(Syilabas  by  the  Court) 

Error  to  district  court.  Valley  coonty; 
Thompson,  Judge. 

Action  by  Stanislaus  Garbacz  ajalnst  tbe 
Home  Fire  Insurance  Clompany.  There  was 
a  Judgment  for  plaintiff,  and  defendant  bring! 
error.    Reversed  and  remanded. 

J.  Fawcett  and  Greene  &  Breckenridge, 
for  plaintiff  In  error.  A.  M.  Bobbins,  for 
defendant  in  error. 

POST,  C.  J.  This  was  an  action  in  tbe  dis- 
trict court  for  Valley  county,  where  the  de- 
fendant in  error,  as  plaintiff,  was  permitted 
to  recover  for  the  value  of  three  mares,  one 
mule,  and  one  two  year  old  colt,  being  prop- 
erty covered  by  the  policy  of  insurance,  wbi  :h 
is  the  basis  of  the  action.  Of  tbe  several 
allegations  of  error  one  only  need  be  no- 
ticed at  this  time.  In  the  policy  Introduced 
In  evidence  we  observe  the  folio-wing  con- 
dition: "It  Is  hereby  understood  that  If  tbe 
premium  is  not  paid  in  cash  at  the  time  of 
making  tbe  application  for  this  Insurance, 
and  a  note,  notes,  or  obligation  Is  given  for 
the  whole  or  a  part  of  the  premium  on  this 
policy  of  Insurance,  that  it  is  a  condition  of 
the  acceptance  of  sucb  application  and  the 
Issue  of  this  policy  that  such  note,  notes,  or 
obligation  shall  be  promptly  paid  when  due; 
time,  as  to  such  payment,  being  tbe  essence 
of  tbe  ncceptance  of  such  note,  notes,  or  ob-. 
ligation  ard  the  issuing  of  this  policy;  and. 
if  not  paid  when  due,  this  policy  shall  lapse 
at  the  maturity  of  said  note,  notes,  or  obliga- 
tion, and  cease  to  be  in  force,  and  be  and 
remain  Inoperative  while  past  due  and  un- 
paid, and  until  such  past-due  note,  notes,  or 
obligation  Is  fully  paid;  and  this  company 
shall  not  be  liable  during  such  default,  and 
no  demand  or  legal  action  on  the  part  of  this 
company  to  secure  It  or  enforce  payment 
shall  be  construed  as  reviving  the  policy. 
Tbe  payment  after  maturity  of  sncb  lote. 
notes,  or  obligation,  m  whole  or  In  part  and 
its  acceptance  and  retention  by  this  corn- 
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pany,  shall  not  render  this  company  llaUe 
for  any  loss  occurring  after  the  maturity  of 
such  note,  notes,  or  obligation,  and  while  the 
■ame  or  any  part  thereof  remain  past  due 
and  Tinpald,  nor  shall  such  subsequent  pay- 
ment and  Its  retention  by  this  company  be 
constmed  to  be  retroactive,  or  to  extend  the 
policy  beyond  Its  original  term,  or  be  deemed 
a  -waiver  of  any  condition  In  the  policy,  ai>- 
pllcatlon,  or  note.  The  actual  payment  of 
such  past-due  note,  notes,  or  obligation  to 
tbe  company  or  its  authorised  collector  hay- 
ing such  note  In  his  possession  for  collection 
revlres  the  policy  as  to  such  note,  notes,  or 
obligation  from  and  after  tbe  date  of  such 
pa}'ment,  and  its  receipt  by  said  company." 
On  the  part  of  the  defendant  below  It  was 
sbown  that  a  note  of  (11.00,  the  considera- 
tion for  said  policy,  matured  January  1, 
1890;  and  on  October  27th  following,  said 
note  remaining  wholly  unpaid,  suit  was  com- 
menced thereon.  On  the  1st  day  of  Novem- 
ber, said  action  was  dismissed  l>efore  Judg- 
ment, upon  the  execution  of  a  new  note  for 
$17.85,  due  40  days  after  date,  being  the 
amount  of  the  note  first  described,  with  in- 
terest and  costs  expended  and  incurred  in 
tbe  prosecution  of  said  action  by  the  defend- 
ant in  error.  The  last-mentioned  note  was 
taken  by  Mr.  Coffin,  whose  relation  to  the 
plaintiff  in  error  was  that  of  an  attorney 
and  collection  agent,  as  "collateral"  to  the 
note  for  $11.S0,  and  is  so  designated  by  an 
indorsement  thereon.  It  also  contained  the 
following  Interlineation,  apparently  in  the 
same  hand  as  the  other  writing  thereon, 
viz.:  'This  note  does  not  revive  policy."  An 
attempt  was  made  to  prove  that  the  words 
quoted  were  added  without  the  consent  of 
tbe  maker,  subsequent  to  the  execution  and 
delivery  of  the  note;  but  with  what  success 
It  is  needless  to  determine,  for  reasons  here- 
after api;>earing.  The  loss,  as  shown  by  the 
proofs,  occurred  by  fire  on  the  19th  day  of 
I>ecember,  18SIP,  subsequent  to  the  maturity 
of  tbe  second  or  collateral  note,  and  at  which 
tfzne  tbe  said  premium  was  wholly  unpaid; 
wberefore  it  Is  argued  that  the  policy  had, 
by  virtue  of  the  foregoing  stipulation,  lapsed, 
and  remained  inoperative  up  to  and  Includ- 
ins  the  date  mentioned.  A  provision  similar 
to  tbat  relied  upon  was  held  by  this  court 
In  Insurance  Co.  v.  Bachelder,  32  Neb.  490, 
49  N.  W.  217,  and  same  case,  39  Neb.  96, 
57  N.  W.  996,  to  be  reasonable  and  a  com- 
plete defense  to  an  action  for  a  loss  which 
oecnrred  during  the  period  of  default.  We 
ba  re  no  doubt  of  the  soundness  of  the  conclu- 
sion there  stated,  which  Is  In  accord  with  the 
decided  weight  of  authority.  If,  Indeed,  there 
can  be  said  to  exist  a  diversity  of  opinion 
upon  the  subject.  But  an  attempt  was  made 
to  prove  a  waiver  of  the  foregoing  condition 
of  the  policy  by  an  extension  of  time  for 
payment  of  the  collateral  note.  In  support 
of  f bat  contention  the  defendant  in  error  tes- 
tified to  a  conversation  relating  to  said  note, 
tbe  day  preceding  its  maturity,  with  Mr. 
-     v.t>7K."w.no.8 — 55 


Oofltn's  clerk  and  stenographer.  Miss  Mc- 
Mahon,  In  which  the  latter  agreed  to  extend 
the  time  for  payment  thereof  until  January 
Ist.  He  is,  however,  contradicted  by  Miss 
McMahon,  who  testified  that  tbe  defendant 
In  error,  about  the  time  in  question,  called 
at  the  otHce  in  which  she  was  employed, 
and  8p<Ae  about  an  extension  of  his  note, 
but  was  referred  by  her  to  Mr.  Coffin  as  the 
only  person  having  authority  to  grant  his 
request.  The  district  court  sliould,  we 
think,  have  directed  a  verdict  for  tbe  plain- 
tiff In  error  without  regard  to  the  testimony 
of  the  last-named  witness,  since  there  is  an 
evident  failure  of  proof  upon  the  issue  of  a 
waiver.  Mr.  Coffin  was.  It  may  be  assumed, 
authorized  in  behalf  of  the  plahitiff  in  error, 
to  allow  the  extension  sought,  but  such  au- 
thority implies  the  exercise  of  a  Judgment 
or  discretion  which.  In  the  absence  of  a 
known  usage,  or  when  Justified  by  the  neces- 
sities of  the  case,  cannot,  without  tbe  con- 
sent of  the  principal,  be  by  an  agent  dele- 
gated to  another.  Furnas,  Irish  &  Co.  v. 
Frankman,  6  Neb.  429;  Bank  v.  Norton,  1 
HiU,  501;  Titus  v.  Railroad  Co.,  46  N.  J.  Law, 
398;  Ruthven  v.  Insurance  Co.  (Iowa)  00  N. 
W.  663;  Mechem,  Ag.  S  186,  and  cases  cited. 
Had  Miss  McMahon  been  in  this  Instance 
expressly  authorized  by  Mr.  Coffin  to  allow 
the  alleged  extension,  her  act  in  that  behalf 
would  not,  in  view  of  the  foregoing  authori- 
ties, conclude  the  plaintlll  In  error  In  the 
absence  of  a  subsequent  ratification  concern- 
ing which  the  record  Is  sUent  Reversed 
and  remanded. 

HARRISON,  J.,  not  sitting. 


GENEVA   NAT.   BANK  v.   BAILOR  et  al. 

(Supreme  Court  of  Nebraska.    June  16,  1896.) 

Attachmbnt— MoTios  TO  Dissolve— BuRDSS  o» 
Pkoof— Appeai.— SumoiBNOT  or  Eviuikcb. 

1.  Where  the  facts  stated  in  an  afBda- 
vit  for  an  attachment  are  denied  on  a  motion 
to  dissolve,  the  burden  is  cast  upon  the  plain- 
tiff to  sustain,  by  proof,  his  charges. 

2.  An  order  discharging  an  attachment, 
made  upon  confiictin^  evidence,  will  not  be  dis- 
turbed by  a  reviewing  court  unless  the  de- 
cision is  clearly  and  manifestly  wrong. 

3.  Evidence  examined,  and  htld  that  it 
fails  to  show  that  the  defendant  fraudulently 
contracted  the  indebtedness  for  which  this  ac- 
tion was  instituted. 

4.  Young  T  Cooper,  12  N.  W.  91,  12  Neb. 
610,  distinguished. 

(Syllabus  by  the  Court) 

Error'  to  district  court,  Fillmore  county; 
Hastings,  Jiidge. 

Action  by  the  Geneva  National  Bank 
against  Silas  Bailor  and  A.  Bailor,  aided  by 
attachment.  In  which  Arthur  Atherton  and 
others  were  summoned  as  garnishees.  There 
was  a  Judgment  dissolving  the  attachment 
and  garnishee  proceeding,  and  plaintiff 
brings  error.    Affirmed. 
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F.  B.  Donistliorpe,  for  plaintiff  in  error. 
Ong  Jensen  and  Ctaas.  EL  Sloan,  for  defend- 
ants in  error. 

NORVAIi,  J.  The  Geneva  National  Bank 
brought  this  action  In  the  court  below  against 
Silas  Bailor  and  A.  Bailor  upon  three  prom- 
issory notes  aggregating  the  som  of  $2,840, 
besides  interest.  On  the  same  day  an  affi- 
davit for  an  attachment  was  filed,  and  an  or- 
der of  attachment  was  Issued,  which  was 
returned  without  any  property  being  seised. 
An  affidavit  in  gamlstiment  was  filed  by  the 
bank,  and  notice  or  summons  in  garnishment 
was  served  upon  Arthur  Atherton,  James 
Klmbrough,  and  the  Citizens'  Bank.  The 
latter  made  no  disclosure,  and  the  answer  of 
Atherton  revealed  that  he  was  indebted  to 
the  defendant  Silas  Bailor  in  the  sum  of 
$2,600,  or  thereabouts.  A  motion  was. filed 
to  dissolve  the  attachment  and  garnishee  pro- 
ceedings for  the  reason  that  the  allegatioiu) 
of  the  attachment  affidavit  were  untrue, 
which  motion  was  sustained,  and  this  ruling 
is  the  only  question  before  us  for  review. 
The  affidavit  for  attachment  was  made  by 
A.  O.  Taylor,  cashier  of  plalntifTs  bank,  and 
sets  up  four  grounds:  (1)  The  defendant 
Silas  Bailor  Is  about  to  remove  his  property, 
or  a  part  thereof,  out  of  the  Jnrisdlctlon  of 
the  court,  with  the  intent  of  defrauding  his 
creditors;  (2)  that  he  is  abont  to  convert  his 
property,  or  a  part  thereof,  into  money,  for 
the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors;  (3)  that  he  has  assigned,  re- 
moved, or  disposed  of,  or  is  about  to  dis- 
pose of,  his  property,  with  the  like  fraud- 
ulent intent;  (4)  that  the  debt  for  which  suit 
was  brou^t  was  fraudulently  contracted  or 
incurred.  The  record  reveals  that  the  motion 
to  discharge  was  heard  upon  proofs  in  the 
form  of  affidavits,  consisting  of  the  affidavit 
of  Silas  Bailor,  ffied  in  support  of  b)s  motion, 
and  the  affidavit  of  A.  O.  Taylor,  offered  by 
plaintiff  in  resistance  thereof.  The  defend- 
ant, in  his  motion  and  affidavit,  expressly  and 
specifically  denied  each  averment  of  fraud 
contained  in  the  original  affidavit  on  which 
the  attachment  was  obtained.  The  burden, 
therefore,  was  upon  the  plaintiff  to  sustain 
some  one  of  the  grounds  of  attachment  by 
a  preponderance  of  the  evidence.  Dolan  v. 
Armstrong,  35  Neb.  339,  53  N.  W.  132;  Wagon 
Co.  V.  Benedict,  25  Neb.  375,  41  N.  W.  254; 
Steele  v.  Dodd,  14  Neb.  496,  16  N.  W.  909. 
The  affidavit  of  Taylor,  read  on  the  hearing 
of  the  motion,  in  some  respects  tends  to 
prove  the  facts  justifying  the  Issuance  of 
the  attachment,  stated  in  bis  original  affi- 
davit made  for  the  purpose;  but  all  charges 
of  fraud  liaving  been  denied  by  the  defend- 
ant under  oath,  it  cannot  be  said  that  the 
finding  and  Judgment  are  unsupported  by  the 
evidence,  or  are  clearly  and  manifestly 
against  the  weight  thereof.  The  decision 
being  based  upon  conflicting  evidence,  the 
order  sustaining  the  attachment  on  that 
ground  alone,  should  be  upheld.    Mayer  v. 


Zlngre.  18  Neb.  458,  25  N.  W.  727;  Jobnsra 
T.  Steele,  23  Neb.  82,  86  N.  W.  358;  Smith 
T.  Boyer,  36  Neb.  46,  52  N.  W.  581. 

With  these  observations  we  might  diwrnlm 
a  farther  consideration  of  the  caae,  bot,  s> 
counsel  lias  so  strenuonsly  insisted  that  tlie 
debt  was  fraudulently  contracted  by  the  de- 
fendant, we  will  briefly  notice  that  argnnaent. 
It  appears  that  Silas  Bailor,  in  1883.    sold 
his  farm  to  Arthur  Atherton,  the  gamisiiee 
herein,  a  written  contract  to  that  effect  at 
the  time  being  entered  into.    By  the  terms 
of  the  agreement,  between  $2,000  and  $3,000 
of  the  consideration  was  payable  on  Angnt 
1,   189$.    At  the   time  the  contract  of    sale 
was  made.  Bailor  was  indebted  to  plaintltf 
for    money    borrowed.    He    applied    to    the 
bank  in  April,  1803,  for  a  further  kian,  and 
for  an  extension  of  time  of  payment  on  the 
amount  then  owing  by  bim  to  the  bank.     The 
loan  was  accordingly  made,  and  an  exten- 
sion of  time  of  payment  of  his  i^riaHng  in- 
debtedness was  granted.    Other  loans  and  ex- 
tensions were  afterwards  made  Bailor  by  the 
bank,   which  are  covered  by  the    notes  in 
salt   The  affidavit  of  Taylor,  in  addition  lo 
the  foregoing,  states,  in  effect  that  each  loan 
and   extension   was   obtained   on   the    stipn- 
latlon  of  Bailor  that  he  would  apply  the  pro- 
ceeds of  the  sale  of  the  farm  in  liquidation 
of  his  oitlre  indebtedness  to  the  bank;  that 
subsequently  the  defendant  in  vi<^tion  of 
his  said  agreement  contracted  with  the  Citi- 
zens' Bank  of  Geneva  to  pay  tbe  proceeds 
of  the  sale  of  the  farm  to  liquidate  his  in- 
debtedness to  said  bank,  although  sucti  debt 
was  amply  and  folly  secured.    The  affidavit 
of  Taylor  also  contains  statements  of  mat- 
ters transpiring  since  the  attachment  here- 
in was  issued,   but  they  ate  wholly   imma- 
terial  and   foreign   to   the   present    inquiry. 
The    important    question    is    whether    any 
grounds  for  attachment  existed  at  tbe  time 
the  writ   was   issued,   and   not   since.      The 
affidavit  of  Taylor,  viewed  in  its  most  favor- 
able light  fails  to  show  that  the  debt  was 
fraudulently      contracted.    Bailor       Is      not 
charged   with   misstating  a   single   matei-ial 
fact.    Atherton  was  owing  him  as  he  repre- 
sented.   It  is  true,  Bailor  agreed  to  torn  over 
the  proceeds  of  the  place  to  the  plaintiff;  but 
that  did  not  constitute  a  representation  of 
an  existing  matter  of  fact  but  was  merely 
a  promise  of  the  performance  of  an  act  in 
the  future,  and  insufficient  whereon  to  base  a 
charge   of   fraud.     The   failure   of   Bailor  to 
apply  the  unpaid  purchase  price  of  the  land 
on  the  plaintiff's  claim  was,  at  most  a  bread) 
of   contract   and   constituted   no   ground   for 
the   suing   of   an  attachment     The    case  of 
Young  V.  Cooper,  12  Neb.  610,  12  N.  W.  91, 
cited  by  plaintiff,  is  not  applicable  to  the 
facts  before  us.    There  a  commission  firm  in 
Chicago  advanced  to  th«  defendant  $2,000  on 
representations  of  the  latter  that  they  had 
purchased  from  the  former  125   hogs,  and 
would  have  200  by  Saturday  night  when,  as 
a  matter  of  fact  those  bought  had  not  been 


Digitized  by  VjOOQlC 


Neb.) 


NEITZEL  V.  LYONS. 


867 


purchased  for  plalntlffB.  There  was  a  false 
representation  of  a  material  fact  as  to  the 
125  liogs.  No  significance  was  placed  in  that 
case  upon  the  statement  it  the  number  of 
ho^  to  be  purchased  subsequently.  In  the 
case  at  bar  the  evidence  falls  to  show  a 
single  misstatement  as  to  an  existing  ma- 
terial fact;  hence  the  charge  that  the  debt 
was  fraudulently  contracted  falls  to  the 
ground.  The  Judgment  Is  affirmed.  Af- 
firmed. 


NEITZEL  et  »L  t.  LYONS. 
(Supreme  Court  of  Nebraska.     June  16,  1896.) 
Pakties— Waivbk  of  Objbotioks  — Reckivers  — 

APP'IISTMKNT— SOPFICIKNCT    OF  EVIDENCE. 

1.  Where  a  stranger  filed  a  motion  in  a 
pending  case  in  the  district  court  showing  that 
he  was  directly  interested  in  the  subject-mat- 
ter of  the  litigation,  and  a  hearing  of  this  mo- 
tion was  had  without  any  objection  that  such 
motion  was  not  presented  by  a  party  to  the 
action.  RcW,  on  error  proceedings  to  review  the 
ruiing  made  on  such  motion,  that  the  parties 
who  resisted  the  motion  solely  on  its  merits 
thereby  waived  all  right  of  objection  to  such 
motion  not  being  originally  presented  by  a  prop- 
er party. 

2.  The  evidence  examined,  and  held  not  to 
justify  the  overruling  of  the  motion  to  vacate 
the  appointment  of  receiver. 

(Syllabus  by  the  Court) 

Krror  to  district  court,  Cass  caunty;  Ram- 
sey, Judge.  ' 

Action  by  Robert  Lyons  against  the  State 
Bank  of  Murdock  for  the  appointment  of  a 
receiver.  A  receiver  was  appointed,  and 
from  an  order  overruling  a  motion  to  dis- 
<-fiarse  him  Herman  R.  NeltBel  and  others, 
stockholders  and  officers  of  the  bank,  bring 
(>rTor.     Reversed  and  remanded. 

John  A.  Davles  and  Samuel  M.  Chapman,  for 
plaintiffs  in  error.  Mockett  &  Polk,  for  de- 
fendant in  error. 

IlYAN,  C.  'In  the  district  court  of  Cass 
county  a  motion  to  discharge  the  receiver  of 
tbe  State  Bank  of  Murdock  was  overruled, 
and  from  this  order  this  error  proceeding  is 
prosecuted.  The  receiver  was  appointed 
upon  tbe  petition  of  Robert  Lyons.  In  sub- 
stance the  averments  of  the  petition  were 
that  tbe  defendant  (the  State  Bank  of  Mur- 
doclk),  a  corporation,  is  engaged  In  a  general 
banlcing  business  in  the  town  of  Murdock, 
!n  Cass  county;  that  its  capital  sto(^  Is 
$25,000.  of  which  30  per  cent  is  paid  up; 
tbat  plaintiff  owns  30  shares  of  this  stock 
of  tbe  par  value  of  |100  per  share;  that  G. 
H.  'Weidman  is  the  president  and  H.  R. 
Neitzel  is  cashier  of  defendant;  that  said 
linnfc  has  been,  and  still  is,  grossly  misman- 
aged; that  the  officers  of  said  bank  have, 
tbrougb  mismanagement,  wasted  and  lost  to 
rbe  stockholders  $2,500  of  the  capital  stock; 
tbat  the  officers  of  said  bank  have  borrowed 
money  for  said  bank  without  authority  from 
tbe  directors,  and  said  H.  R.  Neltzel  has 
hypothecated  notes  belonging  to  said  bank 


for  his  own  personal  use,  and  has  made  false 
reports  of  said  bank,  and  Its  loans  and  dis- 
counts to  the  state  banking  board;  that  said 
Neitzel  has  failed  in  every  particular  to 
properly  cqnduct  the  business  of  said  bank, 
and  lias  made  collections,  and  remitted  only 
a  portion  of  the  proceeds,  retaining  the  bal- 
ance -for  bis  own  use  and  the  use  of  the 
bank,  greatly  to  the  Injury  of  the  good  name 
of  the  bank,  and  by  bis  treatment  of  cus- 
tomers he  has  driven  the  depositors  out  of 
the  bank,  so  that  said  bank  is  running  at  a 
loss,  and  Jeopardizing  the  interests  of  tbe 
depositors;  that  by  reason  of  tbe  mismanage- 
ment herein  set  out  the  capital  stock  of 
plaintiff  will  be  entirely  lost  to  him,  and  he 
lias  no  remedy  at  law,  and  unless  this  hon- 
orable court  appoint  a  receiver  to  take  pos- 
session of  and  wind  up  the  business  of  said 
bank,  plaintiff  will  suffer  a  great  and  irrep- 
arable loss;  and  that  the  state  banking  board 
has  ordered  that  the  capital  stock  of  said 
bank  be  reduced,  or  that  a  receiver  be  ap- 
pointed. The  prayer  of  this  petition  was 
as  follows:  "Wherefore  plaintiff  prays  that 
a  receiver  may  be  appointed  by  this  honorable 
court  to  take  charge  of  the  afEalrs  of  said 
defendant  bank,  and  wind  up  its  business, 
and  to  collect  and  receive  Its  assets,  and 
pay  all  Its  depositors  and  creditors  equally 
and  Justly  and  perform  all  orders  of  the 
court  herein,  and  for  such  other  and  further 
relief  as  in  Justice  and  in  equity  the  plain- 
tiff may  be  entitled  to."  This  petition  was 
filed  March  5,  1886,  and  on  the  same  day 
there  was  likewise  filed  a  motion  for  the  ap- 
pointment of  a  receiver  upon  the  grounds  at 
length  stated  in  the  petition.  Without  a 
summons  being  asked  or  issued,  there  was, 
on  March  5,  1806,  filed  with  the  clerk  of 
said  district  court  the  following  document: 
"Waiver  of  Notice  and  Voluntary  Appear- 
ance. Comes  now  the  defendant,  the  State 
Bank  of  Murdock,  and  waives  the  Issuance 
and  service  of  notice  herein  and  time  of 
notice  In  the  above-entitled  cause,  and  con- 
sents to  the  appointment  of  Dexter  M.  Quack- 
enbush  as  receiver  of  the  property  of  the 
defendant  as  prayed  in  the  petition,  and 
consents  that  such  appointment  may  be  per- 
emptorily made  without  notice.  Dated  this 
5th  day  of  March,  1896.  State  Bank  of  Mur- 
dock, by  a.  H.  Weidman,  President"  On 
the  date  of  the  filing  of  the  above  petition, 
motion,  and  appearance  an  order  was  made 
at  chambers  appointing  Dexter  M.  Quacken- 
busb  receiver  of  the  defendant  bank.  On 
March  12,  1896,  H.  R.  Neltzel,  cashier  of  the 
aforesaid  bank,  filed  his  motion  to  vacate 
the  order  whereby  the  receiver  had  been  ap- 
pointed. Of  the  filing  of  this  motion  notice 
was  given  Robert  Lyons  and  the  receiver. 
On  March  30,  1896,  the  court  overruled  the 
motion  to  discharge  the  receiver,  cmd  ordered 
stricken  from  the  files  the  affidavits  of  cer- 
tain parties  In  8up])ort  of  It,  among  which 
was  that  of  C.  F.  McGrew,  one  of  the  bank 
examiners  of  this  state.    By  the  affidavit  of 
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Mr.  McGrew  It  was  made  to  appear  that  the 
bank  was  solvent;  tbat  the  note  of  the 
cashier  therein  had  been  permitted  b7  the 
banking  board  to  be  given  to  reduce  the 
amount  of  the  real  estate,  furniture,  and 
fixtures  carried  by  said  bank  In  excess  of  the 
amount  permitted  by  law,  and  that  the  re- 
quirement of  the  state  banking  board  was  to 
cover  this  excess.  By  none  of  the  affidavits 
submitted  was  there  attempted  to  be  shown 
any  misconduct  of  Mr.  Neltzel,  the  cashier. 

The  first  point  made  by  the  defendant  In 
error,  Robert  Lyons,  Is  that  plaintiff  in 
error  filed  its  motion  without  previous  leave 
of  court,  and  the  same  objection  is  urged 
against  the  affidavits  submitted  in  support 
of  this  motion.  This  motion  and  these  affi- 
davits were  considered  by  the  district  court 
without  any  objection  being  made  by  Mr. 
Lyons,  so  far  as  this  court  can  find  in  the 
i-ecord.  After  the  motion  had  been  submit- 
ted, and  contemporaneously  with  the  ruling 
on  aald  motion,  the  district  court,  reciting 
that  its  action  was  on  the  motion  of  plaintiff, 
Lyons,  ordered  the  affidavits  stricken  from 
the  files;  but  the  motion  to  set  aside  the 
order  by  which  the  receiver  had  been  ap- 
pointed, and  In  support  of  which  the  stricken 
affidavits  had  been  filed,  was  held  to  present 
nothing  for  consideration,  because  it  had 
been  filed  without  leave  of  court  This  rec- 
itation did  not  change  the  status  of  this 
motion  and  the  waiver  by  the  adverse  party 
of  any  right  to  object  to  a  review  of  this 
order  under  the  rule  laid  down  in  Banking 
Co.  V.  Mahoney,  43  Neb.  214,  61  N.  W.  594. 
As  the  affidavits  ordered  stricken  from  the 
files  have  been  duly  preserved  by  a  bill  of 
exceptions,  they  are  properly  before  us  with 
reference  to  their  competency,  materiality, 
and  relevancy  with  respect  to  the  ruling 
called  in  question.  As  has  already  been 
stated,  one  of  these  affidavits  showed  that 
the  bank  was  solvent,  and  there  was  no 
attempt  to  show  that  its  cashier  had  been 
guilty  of  any  misconduct.  Others  of  these 
affidavits  were  made  by  the  stockholders  of 
the  bank,  and  one  was  made  by  its  said 
cashier.  Each  of  these  affiants  stated  that 
the  affiant  was  opposed  to  the  appointment  of 
a  receiver,  and  objected  to  Mr.  Quackenbush 
especially,  for  the  reason  that  he  was  an 
officer  of  a  rival  bank  In  the  same  county. 
It  would  seem  that  there  was  sufficient  evi- 
dence to  establish  the  fact  that  previous  to 
the  time  that  Mr.  Weidman  assumed  to  en- 
ter the  bank's  appearance  in  this  action  he 
had  tendered  his  resignation,  but,  as  there 
was  no  showing  that  this  resignation  had 
been  accepted,  it  may  be  that  he  was  still 
Its  president  The  court  found  that  at  the 
time  of  consenting  to  the  appointment  of  the 
receiver  he  was  president,  and  we  shall  ac- 
cept the  fact  as  settled. 

It  was  shown  on  the  hearing  by  the  affi- 
davit of  Robert  Lyons  and  of  G.  H.  Weld- 
man  that  the  affairs  of  the  defendant  bank 
were  managed  by  a  board  of  three  directors. 


At  the  time  the  receiver  was  appointed,  tb« 
members  of  this  board  were  Robert  Lyons, 
H.  R.  Neltzel.  and  G.  H.  WVidmaa  The 
plaintiff  was  one  of  these  directors,  wbu 
alleged  in  his  petition  that:  "Said  defendaDt 
bank  has  been,  and  still  is,  ^.-x>8sly  misnuD- 
aged,  and  that  the  officers  of  said  bank  hire, 
through  mismanagement  wasted  and  lost  tc 
the  stockholders  $2,500  of  the  capital  stock." 
and  that  "the  officers  of  said  bank  have  bur- 
rowed money  for  said  bank  without  aotbor:iT 
from  the  directors."  In  connection  with  tbca- 
averments,  and  immediately  following  Hum. 
there  were  charges  against  the  cashier  in 
support  of  which  there  was  no  attempt  ui 
make  proof.  To  this  petition  an  appearanci* 
was  entered  by  another  of  the  three  di- 
rectors, who  was  the  president  of  the  bant 
and  there  was  by  him  a  consent  tliat  ihe 
receiver  might  be  appointed;  the  issuance 
and  service  of  summons  and  time  being  ex- 
pressly waived.  Here  was  one  director  cliar- 
ging  gross  mismanagement  by  the  officers  of 
the  bank,  another  director  entering  an  ap- 
pearance and  consenting  to  the  relief  prayed, 
and  an  order  at  chambers,  made  on  tbe 
same  day,  without  the  knowledge  of  the  tbirJ 
director.  The  affidavits  showed  no  act  of 
the  cashier  which  was  not  for  the  banlt's 
interest,  and  we  cannot  countenance  an  ar- 
rangement between  his  associate  managin* 
officers,  whereby  it  would  seem  that  tfaei: 
own  mismanagement  must  be  treated  a« 
grounds  Justifying  the  placing  of  the  bai;k 
in  the  bands  of  the  receiver  against  the  piM- 
test  of  interested  stockholders.  The  ap- 
pointment of  this  receiver  was  not  at  tbe 
Instance  of  a  creditor  of  the  bank;  neither 
was  it  upon  the  suggestion  of  the  state 
banking  board.  It  appears  from  the  affi- 
davit of  Mr.  McOrew  that  this  bank  is 
'solvent  The  petition  was  filed  by  a  stock- 
holder as  such,  and  the  appointment  of  a 
receiver  could  be  had  solely  upoo  equitable 
grounds.  The  official  relatloif  which  Mr. 
Lyons  sustained  to  the  banlc,  and  the  manner 
in  which  the  order  complained  of  was  oN 
talned,  did  not  entitle  him  to  have  tbe  bant 
wound  up  by  a  receiver,  regardless  of  tt* 
wishes  or  Interests  of  other  stockholders  -"f 
the  bank.  The  order  of  the  district  cotrt 
overruling  the  motion  to  vacate  the  order 
appointing  D.  M.  Quackenbush  receiver  of 
the  State  Bank  of  Murdock  is  reversed,  aci 
the  cause  is  remanded  for  further  procerf- 
Ings  not  inconsistent  with  the  views  above 
expressed.     Reversed  and  remanded. 


STATE  ex  rel.   FULLER  v.   BEAI.L. 

(Supreme  Court  of  Nebraska.    June  16,  1S9&1 

Vbrdiot — SurnciBNOT — Makdamcs. 

1.  A  verdict  which  responds  to  all  of  *!>e 
Issues  made  by  the  pleadings  sfaonid  not  h«  tt- 
jected  on  account  of  immaterial  findinrs  or 
recommendations  superadded  by  tbe  Jnrr. 

2.  When  a  verdict  is  returned  which  ".« 
sufficient  in  form  and  responsive  to  the  ia.<a^ 
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made  by  the  pleadintrai  it  is  the  Anty  of  the  dis- 
trict court  to  receive  and  enter  It  of  record. 
The  dut^  in  that  regard  is  ministerial,  inrolTing 
no  jndicial  or  discretionary  power,  and  may  ac- 
cordingly be  enforced  by  means  of  the  writ  of 
mandamoB  issued  out  of  this  court. 
(Syllabus  by  the  Court.) 

AK>Ucation  by  the  state  on  the  relation  of 
William  H.  Fuller  against  Fred  B.  Beall  for 
mandamus.    Writ  allowed. 

Jas.  McNeny,  for  relator. 

POST,  C.  J.  This  is  an  original  applica- 
tion for  a  writ  of  numdamus  to  require  the 
respondent,  as  Judge  of  the  district  court  for 
Webster  county,  to  receive  and  enter  of  rec- 
ord the  following  verdict:  "J.  C.  Hartman, 
PUiutitr,  V.  William  H.  Fuller.  Defendant. 
We,  the  Jury  in  this  case,  duly  impaneled 
and  sworn,  do  find  and  say  that  there  is  noth- 
ing due  either  plaintiff  or  defendant,  and  the 
said  plaintiff  and  defendant  are  entitled  to 
bear  proportionately  the  costs  of  this  action. 
P.  J.  Spracher,  Foreman."  The  foregoing 
verdict,  as  we  learn  from  the  record,  was 
returned  on  the  13tb  day  of  December,  1S94, 
in  an  acticoi  then  pending  and  on  trial  before 
said  court,  in  which  John  C.  Hartman,  as 
plaintiff,  claimed  from  the  defendant,  Wil- 
liam H.  Fuller,  the  sum  of  (184.66  on  ac- 
count, and  the  latter  sought  to  recover  the 
sum  of  $431.33  on  a  similar  cause  of  action 
against  the  plaintiff.  Thereupon,  according 
to  tbe  admission  of  the  pleadings,  "the  court 
refused  to  accept  or  receive  said  verdict,  and 
refused  to  send  said  Jury  back  to  correct  the 
said  verdict,  but  neglected  and  refused  to 
receive  the  same,  and  summarily  discharged 
the  said  Jury;  that  the  plaintiff  then  and 
there  objected  and  excepted  to  the  action  of 
the  court  in  refusing  to  receive  the  said  ver- 
<lict,  and  insisted  that  tbe  verdict  as  returned 
by  tbe  Jury  should  be  received,  and  the  clerk 
ordered  to  enter  the  same  upon  the  records 
of  said  court,  which  the  court  refused  to  do." 
It  is  further  shown  that  tbe  relator,  as  de- 
fendant in  the  above-entitled  action,  after- 
wards submitted  a  formal  request  for  Judg- 
ment upon  said  verdict,  which  request  was  at 
a  subsequent  term  denied,  and  the  cause  con- 
tinued for  trial  by  the  court  on  its  own  mo- 
tion. Although  tbe  subject  is  not  wholly 
free  from  doubt,  the  Inference  we  draw  from 
the  record  Is  that  the  verdict  was  by  the 
rcspoudcut  held  to  be  Insufficient  In  form 
and  substance  to  sustain  a  Judgment  for  ei- 
ther party.  But  in  that  conclusion  of  the 
learued  district  Judge  we  are  unable  to  con- 
cur. The  rule  appears  to  be  that  a  verdict 
which  responds  to  all  of  the  issues  submitted 
should  not  be  rejected  en  account  of  imma- 
terial findings  or  recommendations  super- 
added by  the  Jury.  In  the  verdict  here  set 
out  there  is  a  distinct  and  explicit  finding 
with  respect  to  the  cause  of  action  alleged  by 
each  party,  and  the  attempted  apportionment 
of  tiie  costs  may  be  rejected  as  surplusage. 
Parkinson  v.  McQuald,  54  Wis.  473,  11  N.  W. 
<t82;    Hancock  v.  Buckley,  18  Mo.  App.  450; 


State  V.  Knight,  46  Mo.  83;  Foote  v.  Wood- 
worth,  66  Vt  216,  28  AtL  1084;  Tucker  v. 
Cochran,  47  N.  H.  64;  Grab.  &  W.  New 
Trials,  136.  It  remains  to  be  determined  to 
what  extent,  if  at  all,  this  court  will  assert 
its  coercive  power  for  the  purpose  of  con- 
trolling the  action  of  tbe  district  court  in  tbe 
disposition  of  the  verdict.  In  Lloyd  v. 
Brlnck,  35  Tex.  1,  cited  by  tbe  relator,  it  was 
held  that  tbe  trial  court  cannot,  upon  its 
own  motion,  set  aside  a  verdict,  sufilcient  in 
form,  and  responsive  to  the  issues  made  by 
tbe  pleadings,  stnd  that  it  may,  by  means  of 
tbe  writ  of  mandamus,  be  required  to  enter 
Judgment  in  such  case,  notwithstanding  a 
previous  order  setting  aside  the  verdict. 
That  case  cannot,  it  is  believed,  be  reconciled 
with  Weber  v.  Kirkendall,  44  Neb.  760,  63 
N.  W.  35,  holding  that  the  power  is  inherent 
in  the  district  court  as  a  court  of  general 
Jurisdiction,  to  correct  errors  in  its  proceed- 
ings upon  Its  own  motion  in  the  absence  of  n 
request  by  either  party  to  the  controversy. 
We  agree,  however,  with  the  Texas  court, 
that  the  true  test  in  cases  where  It  is  sought 
to  control  tbe  actions  of  judicial  officers  is 
whether  the  duty  sought  to  be  enforced  in- 
volves the  exercise  of  their  Judgment  and 
discretion.  Judge  Thompson,  in  his  work  on 
Trials  (section  2636)  says:  "If  the  verdict 
has  been  unanimously  agreed  upon  by  tbe 
Jury,  reduced  to  writing  in  due  form,  re- 
turned by  the  Jury,  and  regularly  presented 
to  tbe  court;  and  if,  for  insufficient  rea- 
sons, the  court  refuse  to  receive  and  record 
the  same,  it  may  be  compelled  to  do  so  by  a 
mandamus  sued  out  in  a  tribimal  possessing 
superintending  Jurisdiction  over  it."  And  the 
view  thus  stated  finds  support  in  the  deci- 
sions of  tbe  courts,  both  state  and  national. 
See  State  v.  Knight,  supra;  Munkers  v. 
Watson,  9  Kan.  GG8;  Courtleyon  v.  Ten 
Eyck,  22  N.  J.  Law,  45;  Haight  v.  Turner,  2 
Johns.  371;  Home  v.  Barney.  1J>  Johns,  247; 
Ex  parte  Bostwick,  1  Cow.  14.3;  Hudson  v. 
Parker,  156  U.  S.  277,  15  Sup.  Ct.  450.  The 
act  of  receiving  and  recording  a  verdict 
when  returned  by  the  jury  is.  It  appears  from 
the  authorities  cited,  essentially  ministerial, 
not  Involving  the  exercise  of  any  discretion 
on  the  part  of  the  Judge,  and  the  duty  in 
that  regard  may  accordingly,  in  a  proper  case, 
be  enforced  by  means  of  the  writ  of  man- 
damus. It  follows  that  the  writ  should  be 
allowed  as  prayed.  Writ  of  mandamus  al- 
lowed. 


ALTSCHULER  v.  SNYDBR  et  al. 
(Supreme  Ojurt  of  Nebraska.     June  16,  1806.) 

ATrACBMEKT — DlSCBABOB— BlLL  OP  EXCBPTIOSS — 
FOWBMI  or  CODNTT  JUDOB. 

1.  Prior  to  the  act  of  1895  (Sess.  Laws,  c 
72),  a  county  judge  had  no  authority  to  allow 
a  Dill  of  exceptions  embodying  the  evidence  on 
a  motion  to  discharge  an  attachment.  Molinp, 
Miibnm  &  Stoddard  Co.  v.  Curtis,  57  N.  W.  161, 
38  Neb.  520,  followed.  . 

2.  The  clause  of  the  act  of  1805  whereby  It 
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is  made  to  apply  to  all  case*  then  pending  can- 
not he  80  constmed  as  to  cnre  error  In  a  judg- 
ment rendered  prior  to  its  passage,  such  judg- 
ment being  based  on  a  consideration  of  a  bill 
of  exceptions  onanthorized  when  the  judgment 
was  rendered. 
(Syllabus  by  the  Court.) 

Error  to  district  coart,  Ked  Willow  conn- 
ty;   Welty,  Judge. 

Action  by  Snyder  &  Brewer  against  M. 
Altschnler  in  justice  court,  aided  by  at- 
tachment. The  cause  was  transferred  to  the 
coonty  court  by  stlpulatlan,  where  the  attach- 
ment was  discharged.  There  was  a  Judg- 
ment of  the  district  court  reversing  that  or- 
der on  error,  and  defendant  brings  error.  Be- 
▼ersed  and  remanded. 

W.  S.  Moreland  and  A.  F.  Moore,  for  plalii- 
tlff  in  error.  Smith  &  McCreary,  for  defend- 
ants in  error. 

IKVINE,  G.  Snyder  &  Brewer  brought  an 
action  against  Aitscbuler  before  a  justice  of 
the  peace.  A  writ  of  attachment  was  is- 
sued and  levied  upon  property  of  Altschuler. 
By  8tlpulat:on  the  cause  was  transferred  to 
the  county  court,  where  a  motion  of  Alt- 
schnler to  discharge  the  attachment  was  sus- 
tained. From  the  order  discharging  the  at- 
tachmoit  error  was  prosecuted  to  the  dis- 
trict court  The  district  court  reversed  the 
order  of  the  county  court  discharging  the  at- 
tachment, made  an  order  reinstating  the  at- 
tachment, and  directed  the  sale  of  the  at- 
tached property.  E^m  this  order  Altschuler 
prosecutes  error  to  this  court. 

It  appears  from  the  record  certified  to  the 
district  court  from  the  county  court  that  the 
county  court  discharged  the  attachment  on 
the  consideration  of  evidence  adduced  on  the 
hearing  of  the  motion  to  discharge.  There 
is  in  the  record  what  purports  to  be  a  bill 
of  exceptions  embodying  such  evidence.  The 
only  assignment  of  error  In  the  petition  in 
error  In  the  district  court  was  that  the 
county  court  erred  in  discharging  the  at- 
tachment The  county  court  did  not  err  if 
the  evidence  was  not  Insufficient  to  support 
its  finding  that  there  was  no  ground  of  at- 
tachment. In  order  to  review  the  action  of 
the  county  court  the  district  court  must 
have  considered  the  evidence  as  presented  to 
it  by  this  so-called  "bill  of  exceptions."  That 
it  did  so  is  apparent  from  the  fact  that  it 
overruled  a  motion  to  quash  the  bill.  Prior 
to  the  act  of  1885  (Sess.  Laws,  c.  72),  a  Jus- 
tice of  the  peace  or  county  judge  was  with- 
out authority  to  settle  a  bill  of  exceptions 
embodying  the  evidence  on  such  a  motion. 
Moline,  Milbum  &  Stoddard  Co.  v.  Curtis, 
38  Neb.  520,  57  N.  W.  161.  The  judgment  of 
the  district  court  which  we  are  now  review- 
ing, as  well  as  the  judgment  of  the  county 
court  which  it  reversed,  waa  prior  to  the 
passage  of  that  act  It  is  argued  that  Mo- 
line, Milbum  &  Stoddard  Co.  v.  Curtis,  su- 
pra, and  prior  cases,  were  not  cases  where 
the  attachment  had  been  dissolved;  and 
that  where  an  attachment  has  been  dissolv- 


ed, section  236e  ct  the  Code  at  Otrfl  Ptoee- 
dure  permits  a  bill  of  exceptions.  Tbe  sec- 
tion referred  to  does  not,  however,  relate  to 
procedure,  or  ctmfer  any  anttaorltar  to  settle 
a  bill  of  exceptions.  It  merely  provides  a 
method  whereby  an  order  discharging  an 
attachment  may  be  superseded  pending  a 
review  on  error.  It  does  not  conf  o'  t&e  right 
to  review,  because  that  right  already  existed. 
Nor  does  It  confer  any  right  to  a  bill  <^  ex- 
ceptions. It  relates  solely  to  the  preserva- 
tion of  the  attachment  pending  a  review. 
This  was  clearly  decided  In  MoUne,  Milbnm 
&  Stoddard  Co.  v.  Curtis,  supra.  Ooonsel 
confuse  the  right  to  review  on  ecror  with 
the  right  to  a  bill  of  exceptiona.  The  latter 
Is  merely  ancillary  to  the  former,  and  the 
former  does  not  Imply  the  latter,  as  has  l>eeo 
often  decided. 

It  may  be  urged  that  the  act  of  1885,  refer- 
red to,  la  retroactive,  and  renders  effecdvc 
bills  of  exceptions  in  fact  allowed,  but  with- 
out authority,  before  its  passage.  It  is  true 
that  the  act,  after  conferring  authority  in  gen- 
eral terms  to  settle  bills  of  exceptions,  pro- 
vides: "This  act  shall  apply  to  all  cases 
now  pending  or  hereafter  brought"  Tbi- 
act  being  remedial  in  its  character,  should 
receive  a  liberal  construction;  but  It  is  im- 
possible to  construe  It  so  liberally  as  to  af- 
fect the  present  case.  The  question  before 
the  district  court  was  whether  the  count; 
court  erred  in  discharging  the  attachment 
The  question  before  us  is  whether  the  dis- 
trict eourt  erred  In  reversing  the  order  <^  the 
county  court  At  the  time  the  district  court 
made  its  order  there  was  no  authority  for  a 
bOl  of  exceptions  in  such  a  case.  So  that  it 
unquestionably  did  err  in  reusing  to  quash 
the  bill,  and  in  reversing  the  order  of  the 
county  court  on  a  consideration  of  an  an-' 
authorized  bllL  The  judgment  of  the  dis- 
trict court  was  erroneous  when  render^: 
and  It  was  beyond  the  power  of  the  legisla- 
ture to  cure  the  error  by  subeequmt  enact- 
ment If  the  act  of  1883  validated  thU  bill 
and  cured  the  error  In  the  district  conrt':^ 
judgment  then  It  necessarily  vitiated  and 
rendered  erroneous  all  orders  and  judgments 
rendered  prior  to  its  passage  in  accordance 
with  the  law  existing  at  the  time  soch  or- 
ders or  judgments  were  entered.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  af- 
firm the  judgment  of  the  county  court  Re- 
versed and  remanded. 

RAGAN,  C,  not  dtUng. 


WESTERN  UNION  TEL.  CO.  v.  WIL- 

HELM. 

(Supreme  Court  of  Nebraska.    June  lA.  1896.) 

Pleadink  —  MoTiojr  to  Macs  Horb  OspiTtrTs  — 

TBLBOKAPa  COMPA^IIBS — Failukb  TO  Dblitbs 

Mkssagb — HsAaoBE  or  Damaobs. 

1.  It  is  not  error  for  a  court  to  overrule  a 

motion  to  compel  a  pleader  to  make  hia  plead- 
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ing  more  definite  and  certain,  when  to  austaln 
auch  motion  would  require  the  pleader  to  state 
matters  of  erldence  rather  than  eondasions  of 
fact 

2.  The  general  mle  la  that  the  party  in- 
jured  by  breach  of  contract  is  entitled  to  re- 
cover all  his  damages,  including  gains  pre- 
vented as  well  as  losses  sustained,  provided 
they  are  certain,  and  inch  as  might  naturally 
be  expected  to  follow  the  breach.  Griffin  t. 
Colver,  16  N.  Y.  489. 

3.  The  plaintiff,  residing  at  Wayne,  Neb., 
authorized  nis  agents  in  Omaha,  Neb.,  to  ex- 
change a  tract  of  land  owned  by  him  for  a 
stock  of  merchandise,  investing  them  with  dis- 
crotion  as  to  the  merchandise  and  terms  of  the 
exchange.  The  agents  negotiated  such  an  ez- 
chanee,  and  delirered  to  the  triecraph  company, 
at  Omaha^  a  message  addressed  to  the  plain* 
tiff,  advising  him  of  the  fact,  and  requesting 
hini  to  come  to  Omaha,  and  bring  an  abstract  of 
title,  a  deed,  and  9300  in  money.  The  tele- 
graph company  never  delivered  the  message, 
and  by  reason  thereof  the  exchange  was  ncTer 
consummated.  It  appeared  that,  if  the  message 
had  been  delivered,  the  exchange  would  have 
been  effected,  and  the  plaintiff  would  have 
made  a  profit  thereon.  Held,  the  telegraph  coin- 
I)any  was  liable  to  the  plaintiff  for  the  profits 
he  would  have  made  had  the  exchange  been 
-consummated. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Wayne  county; 
Jackson,  Judge. 

Action  by  O.  O.  Wllhelm  against  the  West- 
em  Union  Telegraph  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Afflimed. 

Estabrook  &  Dayis,  for  plaintiff  in  error. 
A.  A.  Welch  and  W.  L.  Bose,  for  defendant 
In  error. 


RAOAN,  G.  O.  O.  WUbelm  sued  the  West- 
ern Union  Telegraph  Company  in  the  dis- 
trict court  of  Wayne  county,  alleging  in  his 
petition,  in  substance:  That  on  the  28tb  of 
January,  1S92,  Malmgren  &  Lovegren,  resid- 
ing In  Omaha,  Neb.,  were  his  agents.  That 
on  that  date  they  delivered  to  the  telegraph 
company,  at  Omaha,  a  dispatch  in  words 
and  figures  as  follows:  "Omaha,  Neb.,  Jan. 
29th,  1892.  To  O.  O.  WUhelm,  Wayne,  Neb.: 
Come  at  once.  Hare  stock.  Bring  deed,  ab- 
stract, and  three  hundred  ($300)  dollars. 
Answer.  Malmgren  &  Lovegren."  That  the 
telegraph  company  received  this  message, 
and  agreed  to  correctly  transmit  and  deliyer 
It  to  Wllhelm  at  Wayne,  Neb.  That  prior 
to  the  said  date  Wllhelm's  agents  were  nego- 
tiating an  exchange  of  a  quarter  section  of 
land  in  Sherman  county,  belonging  to  WU- 
belm, for  a  stock  of  merchandise  in  Omaha, 
Neb.  That  on  said  date  Wllhelm's  agents 
bad  eftected  the  exchange  of  Wllhelm's  land 
for  a  stock  of  merchandise.  That  Wllhelm 
bad  made  an  engagement  to  meet  his  agents 
at  their  ofi&ce  in  Omaha  upon  receipt  of  a 
message  from  them  that  they  had  perfected 
the  exchange  of  said  land  for  said  merchan- 
dise. That  the  telegraph  company  never  de- 
livered said  message.  That  by  reason  there- 
of WUbrim  arrived  <n  Omaha  too  late  to 
coBsniBinate  the  exchange  of  said  land  for 


said  stock  of  goods.  That  said  exchange 
was  for  that  reason  never  perfected,  and  he 
thereby  lost  the  profit  he  would  have  made 
in  such  exchange,  to  his  damage  in  the  sum 
of  $1,500.  WUhelm  had  a  verdict  and  Judg- 
ment for  $100,  to  reverse  which  the  tele- 
graph company  has  filed  here  a  petition  In 
error. 

1.  The  telegraph  company  filed  in  the  dis- 
trict court  a  motion  as  foUows:  "Comes 
now  the  defendant,  and  asks  the  court  that 
the  plaintiff  be  required  to  make  his  petition 
herein  more  definite  and  certain  In  this,  to 
wit:  How,  and  in  what  manner,  he  could  or 
expected  be  could  make  a  profit  of  fifteen 
bundeed  ($1,SOO)  doUars  In  the  trade  or  ex- 
change mentioned  In  said  petition."  The 
overruling  by  the  district  court  of  this  mo- 
tion is  the  first  assignment  of  error  argued 
here.  The  petition-  was  sufficiently  definite 
and  certain.  It  stated  the  facts.  To  have 
required  WUhelm  to  state  in  his  petition  In 
what  manner  he  would  have  realized  a  profit 
on  the  exchange,  had  It  been  made,  would 
have  required  him  to  state  the  evidence.  If 
counsel  for  the  telegraph  company  desired 
WUhelm  to  state  In  his  petition  the  value 
of  the  laud  and  the  value  of  the  goods,  they 
should  have  so  framed  their  motion.  Unless 
a  motion  can  be  oUowed  in  tbe  exact  form 
presented  to  the  curt.  It  shoiUd  be  denied. 
McDuffle  V.  BenUey,  27  Neb.  380,  43  N.  W. 
123;  Stuht  V.  Sweerey,  48  Neb. — ,  67  N.  W. 
748.  The  refusal  of  the  court  to  grant  this 
motion  was  not  error. 

2.  It  is  next  assigned  for  error  that  the 
district  court  erred  In  giving  instructions  3 
and  4.  The  exception  taken  to  the  instruc- 
tions at  the  trial  was  in  the  foUowlng  lan- 
guage: "To  the  giving  of  the  third  and 
fourth  of  which  Instructions  the  defoidant 
then  and  there  duly  excepted."  The  court 
did  not  err  in  giving  both  these  Instruetions. 
The  fourth,  at  least,  is  a  correct  statement 
of  the  law  of  the  case;  and,  since  the  assign- 
ment is  that  tbe  court  erred  In  giving  both 
the  instructions,  and  one  of  them  Is  good, 
the  assignment  must  be  overruled. 

3.  The  third  assignment  of  error  is  that 
the  court  erred  In  refusing  Instructions  1, 
4,  and  6  asked  by  the  defendant  below.  Blx- 
ceptlons  taken  at  the  trial  to  the  Instruc- 
tions refused  were  as  foUows:  "The  defend- 
ant thereupon  asked  the  court  to  Instruct 
the  jury  as  foUows,  which  the  court  refused 
to  do,  and  upon  such  refusal  the  defendant 
then  and  there  excepted."  Then  follow  in- 
structions Nos.  1,  4,  5,  and  6  asked  by  the 
telegraph  company,  and  then  the  foUowIng: 
"To  the  refusal  of  the  court  to  give  to  the 
Jury  the  last  above  instructions  tbe  defend- 
ant then  and  there  excepted."  Since  the 
court  did  not  err  In  refusing  to  give  aU  these 
instructions,  the  assignment  is  overruled. 

4.  The  fourth  assignment  of  error  Is  that 
the  verdict  la  not  supported  by  sufficient 
evidence.  In  support  of  this  contention  it 
is  said  that  "the  evideaoe  falls  to  show  that 
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the  property  which  defendant  was  to  receiTe 
was  of  greater  value  than  the  property  he 
was  to  give."  It  was  admitted  on  the  trial 
that  the  land  of  Wilhelm,  over  and  above 
Incumbrances  thereon,  was  of  the  value  of 
$700,  and  the  $300  cash  which  he  was  also 
to  pay  made  the  value  of  the  land  and 
money  which  be  was  to  give  for  the  goods 
$1,000.  A  witness  testified  In  behalf  of  Wil- 
helm as  to  the  value  of  the  stock  of  mer- 
chandise as  follows:  "I  think  It  was  $2,400. 
Am  not  right  sure,  but  know  It  was  over 
$2,000."  A  witness  on  behalf  of  the  tele- 
graph company  testified  that  the  merchan- 
dise was  worth  not  to  exceed  $200,  but  this 
witness  admitted  that  he  had  come  from 
Omaha  to  Wayne  to  testify  in  behalf  of  the 
telegraph  company,  and  that  It  was  to  pay 
him  for  his  time  and  attendance  $10  a  day 
and  expenses.  All  that'  we  can  say  about 
the  value  of  this  stock  of  merchandise  Is 
that  the  evidence  on  the  subject  was  con- 
flicting. The  witnesses  and  their  credibility 
were  for  the  Jury,  and  the  amount  of  dam- 
ages awarded  by  the  Jury  is  within  the  ex- 
cess of  the  value  of  the  stock  of  merchan- 
dise over  the  land  and  money  "which  Wil- 
helm was  to  exchange  therefor. 

A  second  argument  In  support  of  this 
contention  Is  that  "the  evidence  shows  that 
the  trade  was  not  consummated,  but  depend- 
ed upon  an  examination  of  the  goods  and 
approval  by  the  defendant"  It  must  be  con- 
fessed that  the  evidence  is  not  of  a  very  clear 
and  satisfactory  character.  The  evidence 
on  the  part  of  Wilhelm  tended  to  show  that 
prior  to  the  time  the  message  was  delivered 
to  the  telegraph  company,  he  owned  a  piece 
of  land  in  Sherman  county;  that  he  him- 
self resided  at  Wayne,  Neb.;  that  he  had 
authorized  Malmgren  &  Lovegren,  who  ap- 
pear to  have  been  real-estate  agents  at  Oma- 
ha, to  trade  this  land  for  a  stock  of  mer- 
chandise; that  he  invested  them  with  dis- 
cretion as  to  the  merchandise  and  the  terms 
of  the  exchange;  tnat  he  authorized  them 
to  "pledge  him"  (In  the  language  of  the  evi- 
dence) for  $300  in  addition  to  his  land  for  a 
stock  of  merchandise;  that  Malmgren  & 
Lovegren  found  a  stock  of  merchandise,  and 
agreed  with  the  owner  thereof,  or  his  agent, 
to  exchange  him  the  Wilhelm  land  and  $300 
for  the  stock  of  merchandise;  that  Malm- 
gren &  Lovegren,  after  making  this  agree- 
ment for  the  exchange,  sent  Che  telegram  to 
Wilhelm,  which  is  the  subject  of  this  suit, 
notifying  him  that  they  had  made  the  ex- 
change, and  asking  him  to  come  to  Omaha  at 
once,  and  bring  the  deed  to  his  land,  and  an 
abstract  of  title  thereto,  and  $300  In  money; 
that,  if  this  dispatch  had  been  promptly  de- 
livered, Wilhelm  would  have  reached  Omaha 
in  time  to  have  delivered  his  deed  and  money 
and  accepted  the  goods,  and  would  have  done 
so.  It  is  true,  so  far  as  the  record  shows, 
that  the  owner  of  the  goods  had  never  seen 
the  land;  nor  had  Wilhelm  or  his  agents  seen 
the  goods.     They  were  in  boxes.     The  whole 


transaction  appears  to  have  been  a  kind  of 
"pig  in  the  poke"  trade  or  exchange;  but 
we  are  constrained  to  say  that  the  evidence, 
and  the  Inferences  fairly  and  reasonably  and 
logically  deducible  therefrom,  support  the 
conclusion  that  Wllhelm's  agents  were  au- 
thorized to  make  the  exchange. 

5.  Finally  it  is  insisted,  in  substance,  that 
the  evidence  does  not  show  that  the  neglei-t 
of  the  telegraph  company  to  deliver  the  mes- 
sage was  the  proximate  cause  of  tbe  dam- 
ages sustained  by  Wilhelm.  WOtaelin's  peti- 
tion Is  framed  upon  the  theory  that  by  rea- 
son of  the  failure  of  the  telegraph  company 
to  deliver  the  dispatch  he  was  prevented 
from  consummating  the  exchange  of  the  land 
for  the  stock  of  goods,  and  thereby  lost  the 
profits  he  would  have  made  had  such  ex- 
change been  consummated.  These  damages 
are  not  too  remote.  The  general  rule  is  that 
the  party  injured  by  breach  of  contract  is 
entitled  to  recover  all  his  damages,  inclnding 
gains  prevented  as  well  as  losses  sustained, 
provided  they  are  certain,  and  such  as  might 
naturally  be  expected  to  follow  the  breach. 
Grlffln  V.  Oolver,  16  N.  Y.  489.  See,  also. 
Squire  v.  Telegraph  Co.,  98  Mass.  232.  In 
Telegraph  Ck>.  v.  Haman  (Tex.  Civ.  App.i. 
20  S.  W.  1133,  on  the  21st  day  of  June,  18S9, 
one  of  the  firm  of  Haman  &  Co.,  after  re- 
ceiving instructions  by  wire  from  hia  firm, 
purchased  a  quantity  of  wool  for  the  firm 
at  ISV^  cents  per  pound,  and  delivered  a 
message  to  the  telegraph  company,  advising 
his  firm  of  such  purchase.  The  telegraph 
company  neglected  to  deliver  the  message. 
When  the  wool  was  purchased  it  was  worth 
in  the  market  21  cents  per  pound,  but  when 
the  firm  first  learned  of  the  purchase  the 
price  had  declined.  Haman  &  Go.  then  sued 
the  telegraph  company  to  recover  the  differ- 
ence between  the  price  they  had  paid  for  the 
wool  and  its  market  price  on  the  21st  of 
Juna  It  appeared  from  the  evidence  that, 
had  the  dispatch  been  promptly  delivered. 
Haman  &  Co.  could  and  would  have  sold  the 
wool  at  21  cents  per  pound.  The  court  held 
that  the  damages  were  not  too  remote,  were 
not  uncertain,  and  were  not  contingent. 
Parks  V.  Telegraph  Co.,  13  Cal.  423;  Turner 
V.  Telegraph  Co.,  41  Iowa,  458;  Candee  v. 
Telegraph  Co.,  34  Wis.  471.  Since  It  ap- 
pears from  the  evidence  that  the  message 
delivered  to  the  telegraph  company  for  Wil- 
helm was  never  delivered;  that  by  reason  of 
the  failure  of  the  telegraph  company  to  de- 
liver the  message  the  exchange  of  properti<>3 
was  not  consummated,  and  he  thereby  lost 
the  profits  he  would  have  made  upon  that 
exchange;  and  since  the  evidence  warrants 
the  conclusion  that,  had  the  message  been 
delivered,  the  exchange  would  have  been 
consummated,— we  think  the  evidence  sus- 
tains the  finding  that  the  neglect  of  the 
telegraph  company  to  deliver  the  message 
was  the  proximate  cause  of  the  loss  and 
damages  sustained  by  WUhelm.  The  Judg- 
ment of  the  district  court  Is  affirmed. 
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WESTERN  ASSUR.  CO.  ▼.  KLEIN. 
(Sopreme  Ck>iirt  of  Nebraska.    June  16,  1896.) 

DsrADLT  JUUOHINTS— WHB!I   VaOATKD. 

1.  The  word  "adjndged,"  found  In  section 
606  of  the  Code  of  Civil  Procedure,  means  "jn- 
dimlly  determined."  Therefore,  although  a 
district  court  may  find  that  the  eronnds,  or  some 
of  them,  specified  in  eection  602  of  the  Code  ex- 
ist for  the  vacation  of  a  judgment,  it  should  not, 
therefore,  set  such  judgment  aside,  unless,  aft- 
er a  hearing  oi  the  a[>plicant'8  evidence,  the 
court  shall  find  and  decide  that  such  applicant 
has  made  out  a  prima  facie  valid  defense  or 
cause  of  action. 

'2.  The  evidence  examined,  and  held  to  sus- 
tain the  finding  of  the  district  court  that  the 
judgment  sought  to  be  vacated  by  the  action 
had  not  been  procured  by  the  fraud  of  the 
party  obtaining  said  judgment,  within  the  mean- 
iDg  of  section  602  of  the  Code. 
(Syllabus  by  the  Court) 

EiTor  to  distilct  court,  Cass  county;  Chap- 
man. Judge. 

Action  by  the  Western  Assurance  Com- 
pany, of  Toronto,  against  Joseph  Klein. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Fyke,  Yates  &  Pyke  and  C.  a  Polk,  for 
plaintiff  in  error.  Byron  Clatk,  for  defend- 
ant in  error. 

RAGAN,  G.  The  Western  Assurance  Com- 
puny,  of  Toronto,  Canada,  brought  this  ac- 
tion In  the  district  court  of  Cass  comity 
against  Joseph  Klein  to  set  aside  a  Judg- 
ment rendered  by  default  in  said  court  in 
favor  of  Klein  and  against  the  assurance 
company  on  the  8th  day  of  November,  1893. 
The  district  court,  after  hearing  the  evi- 
dence, entered  a  decree  dismissing  the  action 
of  the  assurance  company,  and  it  prosecutes 
to  this  court  a  petition  in  error. 

1.  The  fourth  subdivision  of  section  002  of 
the  Code  of  Civil  Procedure  provides  that  a 
district  court  shall  hare  power  to  vacate  or 
modify  its  own  Judgment  or  orders,  after  the 
term  at  which  they  were  rendered,  "for 
fraud  practiced  by  the  successful  party  in 
obtaining  the  judgment";  and  It  is  upon 
this  subdivision  of  said  section  that  the  ac- 
tion of  the  asstirance  company  is  based. 
The  assurance  company  alleged,  in  its  peti- 
tion, in  substance,  that  before  the  answer 
day  In  the  case  of  Klein  against  the  assur- 
ance company  It  filed  a  motion  to  quash  the 
service  In  that  action;  that,  some  time  after 
that.  Its  attorney  notified  the  attorney  of 
Klein  of  the  filing  of  said  motion,  and  in- 
quini:^  of  bim  when  It  could  be  taken  up; 
that  Klein's  attorney  answered  that  he 
thoutrbt  be  might  submit  to  the  motion,  and 
asked  leave  to  have  the  sheriff's  return 
amended:  that  its  attorney  then  said  to 
Klein's  attorney  that  this  would  l>e  all  right, 
but  that,  when  the  motion  to  quash  was 
disposed  of,  he  desired  to  file  an  answer  for 
the  assurance  company,  as  he  had  one  pre- 
pared, and  that  there  was  no  hurry  about 
disposing  of  the  motion,  as  the  case  could 
ont  be  tried  at  tliat  (the  September)  term; 


that  Klein's  attorney  responded  tliat  the 
case  could  not  be  tried  at  that  term,  that  he 
was  In  no  hurry  to  try  It,  and  that  he  did 
not  wish  to  try  it  at  that  term,  as  be  would 
like  to  see  the  case  settled;  that  a  proposi- 
tion made  by  Klein's  counsel  to  settle  the 
case  was  at  ttiat  time  under  consideration 
by  the  assurance  company;  that,  subsequent 
to  this  conversation,  the  attorneys  for  the 
respective  paitles  had  a  consultation  In  re- 
gard to  the  settlement  of  the  case,  and  at 
that  time  no  reference  was  made  to  the  mo- 
tion pending  to  quash  the  service;  that  on 
the  20th  of  October,  1893,  the  jury  for  the 
September  term  was  discharged  for  that  term, 
and  the  court  adjourned  to  October  30th; 
that  on  this  date  court  again  convened,  and 
adjourned  to  the  31st  of  October;  that  on 
said  last  date  court  again  convened,  and  ad- 
journed to  meet  oa  the  4th  of  November; 
tbat  on  the  31st  of  October  the  judge  stated 
that  the  court  would  be  adjourned  to  the 
4th  of  November  to  dispose  of  some  matters 
he  then  bad  under  advisement,  and  that  he 
would  then  adjourn  the  court  until  some- 
time In  December,  when  he  would  hold  an 
equity  term;  that  on  the  4th  of  November,, 
the  judge  being  absent,  the  clerk  of  the 
court  adjourned  it  from  day  to  day  to  the 
8th  of  November;  that  on  the  7th  of  No- 
vember the  attorney  for  the  assurance  com- 
pany, in  a  conversation  with  the  judge  of 
the  court,  asked  him  U  It  would  be  In  ses- 
sion on  the  following  day,  and  was  inform- 
ed by  the  judge  that  it  would  for  a  short 
time,  to  dispose  of  matters  imder  advise- 
ment; that  on  the  8th  of  November,  1893,. 
tlve  court  convened  at  10  o'clock  in  the  fore- 
noon, and,  after  disposing  of  matters  under 
advisement,  the  case  of  Klein  against  the 
assurance  company  was  called,  default  tak- 
en, and  judgment  entered  in  the  absence  of 
the  counsel  for  the  assurance  company;  that 
the  motion  to  quash  the  service  of  summons, 
had  been,  on  the  20th  of  October,  1883,  with- 
out notice  to  the  attorney  of  the  assurance 
company,  called  up,  and  disposed  of  by 
Klein's  attorney  confessing  the  motion  and 
the  sheriff  amending  his  return;  that  the- 
court  adjourned  without  day  on  the  8th  of 
November,  1893,  and  before  counsel  for  the 
assurance  company  learned  that  judgment 
had  been  rendered  by  default  against  his- 
cUent  The  petition  further  alleged  that  the 
counsel  for  the  assurance  company  relied  on 
the  statements  made  to  lilm  by  the  attorney 
for  Klein,  and  was  thereby  prevented  from 
mailing  a  defense  to  the  action,  though  the 
assurance  company  had  a  meritorious  de- 
fense to  Klein's  action.  The  answer  of 
Klein  traversed  all  the  allegations  of  this- 
petition  relating  to  the  conyersatlons  be- 
tween the  attorneys  for  the  respective  par- 
ties, and  between  the  attorney-  for  the  assur- 
ance company  and  the  judge  of  the  court, 
and  denied  that  the  assurance  company  had 
any  defense  to  the  actlcm  of  Klein.  The  ns- 
dlspnted  erridence  shows  that  the  Septembe- 
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term  of  court  did  not  finally  adjourn  until 
the  8th  day  of  November;  that  the  motion 
to  quash  the  service  was  submitted  tu,  and 
the  sberUCs  return  amended,  on  the  20tb  of 
October:  that  the  court  was  in  session  on 
the  30th  of  October,  and  again  on  the  31st 
-of  October,  that  the  counsel  for  the  assur- 
ance company  resided  In  the  city  of  Platts- 
mouth,  where  the  court  was  held;  that  he 
knew  the  court  was  in  session  on  the  morn- 
ing of  the  Sth  of  November;  that  he  was  in 
the  courthouse,  but  not  in  the  court  room, 
on  that  morning,  while  the  court  was  in  ses- 
sion; and  that  the  assurance  company  was 
in  default  of  an  answer,  and  had  been  from 
the  20th  of  October.  The  evidence  on  behalf 
of  the  assurance  company  tended  to  support 
the  allegations  of  Its  petttlon,  while  the  evi- 
dence on  behalf  of  Klein  tended  to  contra- 
dict the  allegations  of  the  petition.  In  other 
words,  the  evidence  on  which  the  district 
court  based  the  finding  and  judgment  com- 
plained of  here  was  conflicting.  It  has  been 
80  many  times  said  by  this  court  that,  in 
'Cases  tried  to  a  court  without  a  Jury,  the 
finding  on  questions  of  fact  Is  entitled  to  the 
same  weight  and  the  same  presumption  of 
4.-orrectne8B  as  the  verdict  of  a  Jury,  that  it 
is  unnecessary  to  cite  the  cases.  Possibly, 
bad  we  been  trying  the  case,  we  would  have 
reached  a  different  conclusion  from  that 
reached  by  the  district  court,  but  we  have  no 
right  for  thst  reason  to  disturb  the  finding. 
We  have  carefully  examined  all  the  evi- 
dence, and  It  Is  sufficient  to  support  the  find- 
ing made  by  the  district  court 

2.  But  there  is  another  reason  why  thb 
Judgment  under  consideration  cannot  be  dis- 
turbed. As  already  stated,  the  assurance 
company  alleged.  In  Us  petition  filed  to  va- 
cate the  Judgment,  that  it  had  a  meritorious 
defense  to  Klein's  action,  and  tendered  with 
-said  petition  an  answer  which  stated  a  de- 
fense to  that  action;  but,  on  the  trial  of  the 
'case  to  vacate  the  judgment,  the  assurance 
company  offered  no  evidence  to  support  the 
allegations  alleged  in  its  petition  and  answer 
-attached  thereto  as  a  defense  to  Klein's  ac- 
tion. Section  606  of  the  Code  of  Civil  Pro- 
'Cedure  provides:  "A  Judgment  shall  not  be 
vacated  on  motion  or  petition  until  It  is  ad- 
Judged  that  there  Is  a  valid  defense  to  the 
nctloB  In  which  the  Judgment  is  rendered,  or 
If  the  plaintiff  seeks  Its  vacation  that  there 
Is  a  valid  cause  of  action."  Now,  the  w<»d 
-"adjudged"  means  "adjudicated,"  and  "ad- 
judicated" means  "Judicially  determined." 
And.  Law  Diet  Section  605  of  the  Code  pro- 
vides: "The  court  may  first  try  and  decide 
-upon  the  grounds  to  vacate  or  modify  a  judg- 
ment or  order  before  trying  or  deciding  upon 
the  validity  of  the  defense  or  cause  of  ac- 
tion." Although  a  district  court  may  find 
that  the  grounds,  or  some  of  them,  specified 
in  said  section  602  of  the  Code  of  Civil  Pro- 
-cedure,  exist  for  the  vacation  or  modUcatiim 
of  a  judgment.  It  should  not  therefore  set 
iisMe  soch  judgment  unless,  after  a  hearing 


of  the  applicant's  evidence.  It  shall  adjudge 
— determine— that  the  applicant  has  made  out 
a  prima  facie  defense  or  cause  of  action.  If 
these  provisions  of  the  Code  did  not  exist, 
still  the  district  courts  of  the  state,  in  tLe 
exercise  of  their  general  equity  powers, 
might.  In  a  proper  case,  and  on  sidncieDt 
grounds,  set  aside  a  Judgment  after  the  tenn 
at  which  it  was  rendered;  but  certainly  no 
court  of  equity  would  set  aside  a  judgment 
unless  the  party  applying  therefor  should 
aver  and  prove  that  be  had  a  meritorious  de- 
fense or  cause  of  action.  In  other  words,  a 
court  of  equity  would  not  do  an  Idle  thing, 
by  setting  aside  a  judgment  unless  ft  ap- 
peared that,  if  the  relief  sought  should  be 
granted,  a  different  result  would  probably 
follow.  The  facts  stated  in  the  petition  of 
the  assurance  company  for  the  vacation  of 
the  Judgment  rendered  against  it  In  taror  of 
Klein  did  not  invcAe  the  general  eqnlty  pow- 
ers of  the  district  court  but  the  petition  of  tlit> 
assurance  company,  as  already  st&ted,  mi 
framed  under  said  section  602  of  the  Code, 
and  therefore  we  think  that  to  aothoriz-- 
the  district  court  to  have  set  aside  the  Judi;- 
ment.  It  must  have  made  a  finding — It  most 
have  adjudged,  based  on  evidence  introdnced 
by  the  assurance  company — that  in  Its  (tb« 
court's)  opinion  the  assurance  company  ba<l 
a  defense  to  Klein's  action.  In  Tbompscu 
V.  Sharp,  17  Neb.  60,  22  N.  W.  78,  it  wa.- 
held  that,  in  proceedings  Instituted  under  tfa< 
provisions  of  the  .Code  to  vacate  a  Jndgmeni 
after  the  term  at  which  it  was  rendered,  th*- 
court  must  first  pass  upon  the  grouods  ti' 
vacate  the  Judgement,  and.  If  the  grounds  al- 
leged for  its  vacation  were  established.  tiK- 
court  should  next  inquire  into  the  cause  rf 
action  or  defense,  and  if  both  these  matter^ 
were  found  in  favor  of  the  applicant  thf 
judgment  should  be  set  aside;  otberwist- 
not  In  Osbom  v.  Gehr,  29  Neb.  661.  4«  N. 
W.  84,  it  was  held  that  a  court  of  equity 
would  not  set  aside  a  judgment  regular  oi. 
Its  face  imless  It  was  shown  that  no  caa» 
of  action  existed  at  the  time  in  favor  of  tif 
party  obtaining  the  judgment  See,  als^^ 
Janes  v.  HoweU,  37  Neb.  320,  55  N.  W.  96:. 
Bond  V.  Wycoff,  42  Neb.  214,  60  N.  W.  564 
where  the  court.  In  construing  said  seotloi; 
606  of  the  Code,  said:  "Before  plaintiffs  in 
error  were  entlt*ed  to  have  the  jadgmec 
against  them  set  aside.  It  was  necessary  for 
them  to  allege  and  prove  that  they  had  a 
valid  defense,  in  whole  or  in  part  to  th* 
cause  of  action  stated  in  the  petition."  Tfcr 
Judgment  of  the  district  coart  is  affinned. 
Affirmed. 


8PAULDINO  V.  JOHNSON. 

(Supreme  Court  of  Nebraska.    Jane  16.  199<v> 

Ckattbl  Uortoaoes— Rscosd— CaAiiea  or  Pos- 
SBSsios— JcDOifSKT— RnTDrrtoa— h»- 

BOMITIONS  ox    ArPSAL. 

1.  A  mortgage  of  chattels,  where  the  mart 
gager  la  permitted  to  retaia  the  ezeinaiTc  ps*- 
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•ession  snd  control  of  the  property  coDTeyed, 
u  Toid,  as  against  creditors  of  such  mortgagor, 
anlesB  filed  for  record,  as  required  by  section 
14,  c.  32,  Comp.  St  Bank  t.  Anthony,  67  N. 
W.  1029,  39  Neb.  343. 

2.  Where  a  transcript  shows  the  filing  be- 
fore a  justice  of  the  peace  of  a  bill  of  particu- 
lars in  due  form,  accompanied  by  a  demand  for 
judgment  against  the  defendant,  and  an  ac- 
Icnowledgment  by  the  latter  in  writing  of  the 
indebtedness  alleged,  with  a  request  for  the 
entry  of  judgment  therefor,  the  assent  of  the 
plaintiff,  although  not  affirmatively  appearing, 
will  be  presumed,  particularly  where  he  is 
shown  to  hare  subsequently  procured  an  execu- 
tion to  be  issued  for  the  satisfaction  of  the 
judgment  so  rendered. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Madison  county; 
Jackson,  Judge. 

Replevin  by  J.  Sherburne  Johnson  against 
H.  L.  Spauldlng.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

.Tohn  R.  Hays,  for  plaintiff  In  error.  Pbelpa 
Jb  Sabln,  for  defendant  In  error. 

POST,  O.  J.    This  case  involves  ttae  right 
of  possession  of  a  stock  of  drugs  and  store 
fixtures;  the  defendant  in  error,  plaintiff  be- 
low, claiming  under  a  chattel  mortgage  ex- 
«cuted  by  one  Moore,  and  the  plaintiff  in 
«rror  claiming  by  virtue  of  five  executions  to 
satisfy  as  many  different  Judgments  against 
the  mortgagor  named.    There  was  a  trial  be- 
fore the  district  court  for  Madison  county,  re- 
sulting in  a  verdict  and  judgment  for  the 
plaintiff  below,  which  baa  been  removed  Into 
this  court  for  review  by  means  of  the  peti- 
tion in  error  of  the  unsuccessful  party.    The 
facts  ont  of  which  the  controversy  arose  are, 
briefly  stated,  as  follows:    The  defendant  In 
error,   in  the  month  of  January,  1889,  sold 
to  said  Moore  the  stock  of  drugs  in  dispute, 
receiving  therefor  the  sum  of  $550  in  cash 
and  trade, -and  12  notes,  amounting  in  the  ag- 
gregate to  $1,750,  the  first  of  which  was  pay- 
able six  months  after  date,  and  ene  matur- 
ing every  six  months  thereafter.    Moore,  for 
the  purpose  of  securing  said  notes,  executed 
to  the  defendant  in  error  a  mortgage  cover- 
ing the  property  in  controversy,  expressly  re- 
'servlng  the  possession  thereof,  and  contain- 
ing a  power  of  sale  in  the  following  words: 
"Permission  being  hereby  granted  to  sell  in 
an  ordinary  business  way  frmn  above  stodc, 
provided  stock  tte  not  reduced  below  $2,000." 
That  mortgage  is,  it  is  conceded,  by  reason  of 
the  power  of  sale  therein  contained,  void  as 
to  creditors  of  the  mortgagor.    On  November 
12,  1800,  there  were  outstanding  11  of  the 
notea  above  described,  which  were  satisfied 
by  the  execution  by  Moore  of  a  note  for  the 
amount  thereof,   to  wit,  $1,800,  payable  to 
the  order  of  the  defendant  in  error  one  day 
after  date.    To  secure  the  note  last  described, 
Moore,  on  the  same  day,  to  wit,  November 
12,  1890,  executed  in  favor  of  the  defendant 
9n  error  a  second  mortgage  upon  the  stock 
of  drugs  aforesaid,  and  which  was  filed  for 
o-ececd  November  14th,  at  2  o'dodc  p.  m. 


The  mortgage  last  mentioned  contains  no 
such  provisions  as  that  above  quoted,  and 
appears  to  have  been  given  in  consequence 
of  the  recogrnized  invalidity  of  the  one  first 
executed,  there  being  no  agreement  for  a 
change  of  possession,  the  mortgagor  remain- 
ing in  charge  of  the  stock,  and  selling  there- 
from in  due  course  of  business,  until  dispos- 
sessed by  the  plaintiff  in  error  as  hereafter 
shown.  On  November  13,  1890,  judgments 
were  recovered  against  Moore,  the  mortgagor, 
as  follows:  In  favor  of  Rome  Miller  for 
$175.26,  and  In  favor  of  Homeck,  Hess  & 
Moore  for  $151.36  and  $179.59;  and  on  No- 
vember 14th  judgments  were  recovered 
against  the  same  party  by  A.  Guntber  for 
$141.64,  and  the  Citizens'  National  Bank  for 
$105.  Ehcecutions  were  immediately  Issued 
for  the  satisfaction  of  the  said  judgments, 
and  on  the  afternoon  of  the  13th  the  prop- 
erty in  controversy  was  thereunder  seized  by 
the  plaintiff  in  error  as  constable;  and  on 
the  morning  of  the  14th  a  further  levy  was 
made  to  satisfy  the  judgments  rendered  on 
that  day.  On  November  20th,  this  action  of 
replevin  was  Instituted  by  the  defendant  in 
error,  and  prosecnted  to  judgment  with  the 
result  stated. 

The  only  assignment  of  the  petition  In  er- 
ror which  we  shall  notice  is  that  relating  to 
the  sufficiency  of  the  evidence  to  sustain  the 
judgment  complained  of.  As  has  been  ob- 
served, the  several  levies  were  fully  com- 
pleted, and  the  plaintiff  in  error  was  in  pos- 
session by  virtue  thereof,  when  the  second 
mortgage  was  filed  for  record.  The  case  is 
therefore  directly  within  the  rule  announced 
in  Bank  v.  Anthony,  39  Neb.  343,  57  N.  W. 
1029,  and  must  be  governed  thereby.  It  is 
said  in  that  case,  quoting  from  the  syllabus: 
"When  the  possession  of  property  described 
In  a  chattel  mortgage  remains  with  the  mort- 
gagor, and  the  mortgage  or  a  copy  thereof 
is  not  filed,  as  required  by  section  14,  c.  32, 
Comp.  St.,  the  mortgage  is  absolutely  void 
as  to  creditors  of  the  mortgagor,  no  matter 
whether  they  have  actual  notice  of  the  mort- 
gage or  not."  It  is  unnecessary  to  elaborate 
upon  what  is  there  said.  It  is  sufficient  that 
the  conclusion  stated  is  fully  supported  by 
the  authorities  cited,  and  In  harmony  with 
the  plain  provision  of  the  statute. 

It  is,  however,  contended  that  the  judg- 
ments above  described  are  void,  and  that 
the  plaintiff  in  error  was  accordingly  a  tres- 
passer, without  any  right  to  the  possession 
of  the  property  levied  ni>on;  but  to  that 
proposition  we  cannot  agree.  The  records  In 
question  are  substantially  alike,  and  of  which 
one  is  here  set  out:  "Before  Oeorge  N. 
Seals,  Justice  of  the  Peace  for  Madison  Coun- 
ty. Rome  Miller.  PlalBtifl,  v.  O.  S.  Moore, 
Defendant.  November  13, 1890,  plaintiff  filed 
bill  of  particulars,  claiming  the  sum  of  $175.- 
25  on  account  for  rent  At  the  same  time  the 
defendant  filed  his  written  statement  as  fol- 
lows (omitting  caption):  'Comes  now  the  de- 
fendant, O.  S.  Moore,  and  waiving  the  is- 
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suance  and  serving  of  eummons  herein,  and 
admits  that  he  Is  indebted  to  the  plaintiff, 
Rome  Miller,  on  the  account  set  out  in  the 
bill  of  particulars,  in  the  sum  of  $175.25, 
and  consents  that  judgment  may  be  entered 
against  him  for  that  amount.  Dated  Nor- 
folli,  Nebraska,  this  November  13,  1890.  O. 
8.  Moore.'  It  is  therefore  considered  that 
the  plaintiff  have  and  recover  from  the  de- 
fendant the  sum  of  $175.25,  together  with 
the  costs  of  this  action,  taxed  at  |2.00. 
George  N.  Beals,  Justice  of  the  Peace."  In 
Mercer  v.  James,  6  Neb.  406,  one  Woods, 
the  maker  of  a  promissory  note,  voluntarily 
appeared  before  a  Justice  of  the  peace,  ac- 
knowledged his  indebtedness  to  the  plaintiff 
on  said  note,  and  consented  to  the  entry  of 
judgment  for  the  amount  due  thereon,  which 
was  accordingly  there  done.  It  was  held 
that  the  plaintiff's  assent,  although  not  af- 
Qrmatively  shown  by  the  transcript,  should 
be  presumed,  from  the  fact  that  he  procured 
a  satisfaction  of  the  judgment  by  an  execu- 
tion, levy,  and  sale  of  the  defendant's  prop- 
erty. That  case  was  followed  and  approved 
In  Flanagan  v.  Insurance  Ck>.,  22  Neb.  235, 
34  N.  W.  367,  and  must  be  accepted  as  the 
law  of  this  state.  It  follows  that,  for  the 
reason  stated,  the  judgment  of  the  district 
court  must  be  reversed,  and  the  cause  re- 
manded.   Reversed. 


STATE  ei  rel.  FARMERS'  MtJT.  INS.  CO. 

OF  NEBRASKA  v.  MOORE,  Auditor. 
(Supreme  Conrt  of  Nebraska.    June  16,  1896.) 
Statctes— Amesdmbnt — Unitt  of  Bubjeot  AMD 

Title — CossTuucrioir— Validity — I:i8uit- 
AKCB — Prkmiumb— Pathbnt. 

1.  It  is  only  where  an  act  of  the  legislature 
is  incomplete  in  itself,  hut  manifestly  amendato- 
ry of  some  existing  statute  to  which  it  does  not 
refer,  that  it  is  witbin  the  inhibition  of  the 
constitutional  provision  that  "no  law  shall  be 
amended  unless  the  new  act  contain  the  section 
or  sections  so  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  Const, 
art.  3,  f  11.  If  the  act  is  complete  in  itself,  it 
does  not  violate  said  provisions. 

2.  The  net  of  the  legislature  approved 
March  30,  1891,  entitled  "An  act  to  authorize 
the  orgnnization  of  mutual  insurance  com- 
panies" (SesR.  I^nws  1891.  p.  272,  c.  33),  is  not 
inimical  to  said  clause  of  section  11  of  article  3 
of  the  constitution,  it  being  an  independent  and 
complete  law  of  itself,  and  not  amendatory  of  a 
prior  statute. 

3.  Held,  that  said  act  contains  but  a  single 
subject  of  legislation,  which  is  fairly  expressed 
in  the  title. 

4.  It  is  only  where  two  statutes  on  the 
same  subject  are  so  repugnant  to  each  other 
that  both  cannot  be  enforced  that  the  last  one 
enacted  will  supersede  the  former,  and  repeal 
it  by  implication. 

5.  Where  a  statute  contains  provisions 
which  are  imconstitntional.  if  the  vahd  and  in- 
valid are  not  so  connected  as  to  be  incapable 
of  separation,  and  the  valid  portion  is  a  com- 
plete act,  and  not  dependent  upon  the  part  that 
IB  void,  the  latter  alone  will  be  disregarded,  and 
the  rest  sustained,  if  it  is  manifest  that  the 
void  part  was  not  an  Inducement  to  the  legis- 
lature to  pass  the  part  which  is  valid. 

6.  The  clause  of  section  8  of  the  said  act 


of  March  30,  1891,  which  declares  that  each 

golicy  holder  shall  "at  the  time  of  effecting  the 
isurance  pay  such  percentage  in  cash  and  such 
other  charges  as  may  be  required  by  the  rukii 
and  by-laws  of  the  company"  (Sess.  Laws  1891, 
p.  274,  c.  33,  8  8),  construed,  and  held,  that  ihr 
word  "cash,'  in  the  connection  employed,  mean!' 
current  money,  and  that  the  amount,  as  wrJ 
as  whether  any  advance  payments  shall  be 
made  by  the  insured,  depends  alone  upuu  lU- 
rules  and  by-laws  of  the  company. 

7.  In  case  the  rules  and  by-laws  pruTidt- 
for  the  payment  in  money  of  a  membership  fee 
or  other  charge  at  the  time  the  insurance  is 
written,  the  same  must  be  paid  in  advance  in 
cash,  and  not  by  accepting  in  lieu  thereof  the 
promissory  note  of  the  pohcy  holder. 
(Syllabus  by  the  Court.) 

Original  application  of  the  state,  on  the 
relation  of  the  Farmers'  Mutual  Insurante 
Ciompany  of  Nebraslia,  for  a  writ  of  mandamus 
to  compel  Eugene  Moore,  auditor  of  public  ac- 
counts, to  issue  to  relator  a  certificate  of  ao- 
thorlty  to  transact  business  hi  Nebraska.  Writ 
denied. 

F.  Martin,  Thomas  Damall,  and  I^mb  i 
Adams,  for  relator.  A.  S.  Cburcbill,  Atty. 
Gea,  and  Geo.  A.  Day,  Dep.  Atty.  Gen.,  fat 
respondent.  Chas.  O.  Whedon,  oo  constitu- 
tionality of  insurance  law  of  1891. 

NORVAL,  J.  Relator  is  a  mutual  insur- 
ance company  Incorporated  under  and  br 
virtue  of  the  provisions  of  the  act  of  the 
legislature  enUtled  "An  act  to  authorize  the 
organization  of  mutual  Insurance  companies," 
approved  March  30,  1891  (Sess.  I.dw8  l&iL 
p.  272,  c.  33).  It  has  been  doing  a  geucral 
mutual  Insurance  business  In  this  state  for 
more  than  four  years,  has  a  membership  if 
about  4,500,  and  is  carrying  insurance  of 
more  than  $13,000,000.  On  the  15th  day  of 
January,  1896,  relator  filed  with  the  respon-i- 
ent,  auditor  of  public  accounts,  an  annual 
statement  of  its  business  for  the  year  eas- 
ing December  31,  1895,  and  on  February  1. 
1896,  and  at  various  times  since  said  date, 
it  has  requested  and  demanded  that  respond- 
ent issue  to  relator  a  certificate  authorizioj 
It  to  do  a  mutual  Insurance  business  in  thi£ 
state.  Respondent  having  refused  to  con.- 
ply  with  said  request,  this  action  was  in- 
stituted to  require  him  to  issue  to  relator  x 
certificate  of  authority  to  transact  business 
Two  matters  are  presented  by  the  record  for 
consideration:  First,  the  constitntionalitT  of 
the  act  under  which  relator  was  Incorporated; 
second,  has  relator  complied  with  that  pan 
of  section  8  of  said  act  which  provides  tLat 
members  of  the  company  shall,  "at  the  tirjr 
of  effecting  the  insurance,  pay  such  pereen:- 
age  in  cash  and  such  other  charges  as  ma; 
be  required  by  the  rules  and  by-laws  of  the 
company."  It  la  contended  that  the  act  of 
1891  (chapter  33  of  the  Laws  of  that  year' 
is  In  contravention  of  that  clause  of  seciirD 
11,  art  3,  of  the  constitution,  whlcb  de- 
clares that  "no  law  shall  be  amended  unless 
the  new  act  contain  the  section  or  secti^a* 
so  amended,  and  the  section  or  sections  k 
amended  shall  be  repealed."    Thia  constira 
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tlonal  proTlsIon  has  been  fregnently  before 
tbls  court  for  consideration,  and  It  Is  a  rule 
well  settled  tMt,  where  an  act  of  the  legis- 
lature la  not  complete  In  Itself,  but  Is  amend- 
atory of  a  former  law  to  which  It  does  not 
refer,  It  Is  within  the  consntntlonal  Inhibi- 
tion quoted  above.  In  other  words,  the  fun- 
damental law  of  the  state  requires  all  the 
parts  of  an  amended  law  to  be  incorporated 
in  the  act,  and  the  old  law  so  amended  to 
he  repealed  If  said  constitutional  provision 
is  disregarded  or  noi  complied  with  In  the 
amendment  of  a  prior  act,  the  new  law  la 
void.  Smails  t.  White,  4  Neb.  3S3;  Ryan 
T.  State,  6  Neb.  276;  Lancaster  Co.  v.  Hoag- 
land,  8  Neb.  38;  Sovereign  v.  State,  7  Neb. 
409;  In  re  House  Boll  284,  31  Neb.  505,  48 
N.  W.  276;  Stricklett  t.  State,  81  Neb.  674, 
48  N.  W.  820;  City  of  South  Omaha  t.  Tax- 
payers' League,  42  Neb.  671,  60  N.  W.  957. 
It  is  also  firmly  established  in  this  state  by 
a  long  line  of  decisions  that  an  act  complete 
in  Itself  Is  not  inimical  to  said  constitutional 
provision,  although  such  act  may  be  repug- 
nant to  or  In  conflict  with  a  prior  law,  which 
Is  not  referred  to  nor  in  express  terms  re- 
pealed by  the  later  act  In  such  case  the 
earlier  statute  will  be  construed  to  be  re- 
pealed by  implication.  Smails  T.  White,  4 
Neb.  353;  Jones  v  Davis,  6  Neb.  33;  State  v. 
Maccualg,  8  Neb.  215;  State  v.  Whittemore, 
12  Neb.  252,  11  N.  W.  310;  State  v.  Page,  12 
Neb.  388,  11  N.  W.  495;  State  v.  Ream,  16 
Neb.  681,  21  N.  W.  398;  BaUou  v.  Black,  17 
Neb.  388,  23  N.  W.  3;  Herold  v.  State,  21  Neb. 
50.  81  N.  W.  258;  Stbte  v.  Arnold,  81  Neb. 
7.5,  47  N.  W.  694;  Brome  v.  Cuming  Co.,  31 
Nei>.  362,  47  N.  W.  1050;  State  v.  Benton,  33 
Xeb.  82&,  51  N.  W.  140;  State  v.  Bemls,  45 
Neb.  724,  64  N.  W.  34a  The  rule  last  above 
stated  1b  not  assailed  as  being  unsound,  but 
it  is  argued  that  it  is  not  applicable  here,  since 
the  law  under  consideration  contains  no 
specific  or  general  repealing  claus&  That  It 
does  not  purport  to  repeal  any  previous  en- 
acted statute  In  conflict  therewith  Is  not  an 
Important  consideration.  Its  failure  to  do  so 
did  not  make  the  act  Incomplete,  as  suggested 
by  counseL  All  prior  laws  conflicting  with 
the  act  of  1891  were  as  eflleotually  repealed 
by  implication  as  though  said  act  had  con- 
tained a  specific  or  general  repealing  pro- 
vision. In  some  ot  the  casea  above  cited 
statutes  were  upheld  although  some  of  their 
provisions  were  repugnant  to  existing  laws 
upon  the  same  subject,  and  no  repealing 
clauses  were  inserted. 

The  act  of  1891,  under  which  relator  was 
orj^anized  and  Incorporated,  consists  of  19 
sections,  some  of  which  embody  the  same 
subject  of  legislation  at  that  time  contained 
in  chapter  43,  Comp.  St.,  entitled  "Insurance 
Companies,"  and  there  is  an  apparent.  If 
not  a  real,  conflict  between  the  provisions  of 
the  two  laws.  Thus  by  section  1  of  the  act 
of  1891,  any  number  of  persons,  not  less  than 
20,  residing  In  the  state,  who  collectively 
sliall  own  property  of  the  value  of  $20,000  or 


over,  which  they  desire  to  have  Insured,  are 
authorized  to  organize  a  mutual  Insurance 
company;  while  section  3  of  said  chapter  43 
requires  at  least  200  persons  to  form  an  In- 
surance company  on  the  mutual  plan.  The 
mode  of  organization,  as  well  as  the  manner 
of  conducting  the  business.  Is  prescribed  In 
each  act,  and  in  many  essential  particulars 
the  two  enactments  are  contradictory;  but 
In  so  far  as  they  do  conflict,  If  both  laws 
cannot  stand,  the  provisions  of  the  older  act 
must  yield  to  the  latest  expressions  of  the 
legislative  will  The  act  of  1891  purports  to 
1>e  and  it  Is  an  Independent  and  complete 
law  within  itself,  not  amendatory  of,  nor  in 
any  manner  depending  upon,  any  other  stat- 
ute, and  therefore,  under  the  authorities  cit- 
ed, is  not  inimical  to  the  constitutional  pro- 
vision quoted  above.  Said  chapter  43,  prior 
to  1891,  related  to  dlfllerent  kinds  of  Insur- 
ance companies,  among  others,  fire  and  life, 
stock  companies  as  well  as  those  organized 
upon  the  mutual  plan,  while  the  act  under 
review  deals  with  mutual  companies  alone, 
and  authorizes  their  organization  upon  terms 
and  conditions  different  from  those  specified 
in  said  chapter  43;  yet  it  does  not  follow  that 
the  provisions  of  the  o!d  law  on  the  subject 
of  mutual  Insurance  were  repealed  or  super- 
seded by  the  subsequent  statute.  Obvious- 
ly, it  was'the  Intention  of  the  lawmakers  to 
authorize  the  formation  of  two  distinct 
classes  of  mutual  Insurance  companies  with 
dissimilar  powers  conferred  and  restrictions 
Imposed.  The  prior  law,  as  already  sug- 
gested, permlta  not  less  than  200  persons  to 
organize  such  a  company,  and  the  act  of 
1891  authorizes  the  formation  of  companies 
for  mutual  insurance  by  any  number  of  per- 
sons not  less  than  20.  The  mode  and  man- 
ner of  transacting  the  business  of  Insurance 
Is  differently  prescribed  by  each  law,  yet 
it  is  not  discemable  why  both  statutes  may 
not  be  sustained,  and  companies  be  formed 
for  mutual  insurance  under  either.  The 
legislature,  by  separate  and  distinct  enact- 
ments, has  provided  for  the  incorporation 
of  cities  of  various  classes.  Thus  cities  hav- 
ing a  population  of  80,000  or  more  may  In- 
corporate as  metropolitan  cities.  Municipal- 
ities possessing  between  25,000  and  100,000 
inhabitants  are  known  as  cities  of  the  first 
class.  Cities  of  the  second  class,  with  a  less 
number  of  Inhabitants,  are  likewise,  also, 
provided  for.  The  laws  relating  to  the  in- 
cori>oration  of  the  several  classes  of  cities 
were  passed  at  different  times,  and  distinct 
powers  were  given  by  each  enactment.  The 
number  of  inhabitants  generally  determines 
the  form  of  government.  If  the  said  act  of 
1891  is  unconstitutional  upon  the  grounds 
urged,  then  for  the  same  reason  more  than 
one  of  the  several  city  charters  must  fall 
to  the  ground.  A  construction  which  must 
lead  to  such  consequence  should  not  be 
adopted  unless  unavoidable.  The  conclusion 
is  irresistible  that  the  other  enactment  relat- 
ing' to  mutual  Insurance  companies  Is  not  re- 
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pealed  by  tbe  subsequent  act  airan  the  same 
subject  ot  leglslatiou. 

It  Is  Insisted  that  the  act  under  considera- 
tion conflicts  with  tbe  constitutional  pro- 
vision that  ''no  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly  ex- 
pressed In  Its  tlUe."  Const,  art.  3,  §  11.  An 
Inspection  of  tbe  entire  act  discloses  that  it 
has  but  one  general  object,— contains  but 
one  subject  of  legislatloa,— and  that  is  fairly 
expressed  by  Its  title.  It  Is  not  obnoxious  to 
the  constitutional  provision  quoted.  White 
V.  City  of  Lincoln,  5  Neb.  605;  Hamlin  v. 
MeadvlUe.  6  Neb.  227;  State  v.  Ream,  16  Neb. 
681,  21  N.  W.  398.  Another  contention  Is 
that  section  11  of  the  law  under  considera- 
tion is  invalid  tiecause  it  provides  for  the  ad- 
justment of  losses  by  three  arbitrators,  one 
to  be  chosen  by  the  claimant,  one  by  the 
company,  and  the  third  by  the  two  persons 
thus  selected;  and,  further,  that  the  award 
made  by  them  shall  be  final.  It  is  contend- 
ed that  this  provision  was  Inserted  to  oust 
the  courts  of  their  constitutional  jurisdiction, 
and  hence  is  void,  and  not  enforceable.  It 
Is  not  certain  that  tbe  clause  relating  to  ar- 
bitration could  have  the  effect  imputed  to  it 
by  counsel,  since  by  section  14  of  the  same 
act  it  la  expressly  provided  that  "suits  at 
law  may  also  be  brought  and  maintained 
against  any  such  company  by  'members 
thereof  for  losses  sustained,  if  payment  Is 
withheld  after  such  losses  become  due." 
Sess.  Laws  1S91.  p.  276,  c.  33,  t  14.  Thus  It 
would  seem  that  arbitration  is  not  the  only 
means  provided  for  the  adjustment  of  losses, 
but  that  their  payments  may  be  enforced  in 
the  court  by  appropriate  legal  proceedings. 
C!oncedlng  that  tliia  Is  not  the  proper  construc- 
tion to  be  placed  upon  the  statute,  and  that 
the  clause  relating  to  arbitration  Is  invalid 
because  It  deprives  the  insured  of  tbe  right 
to  enforce  tbe  payment  of  his  loss  in  the 
courts,  it  does  not  necessarily  follow  that  the 
entire  law  falls  to  the  ground.  The  rule  Is, 
where  a  statute  contains  provisions  which 
are  invalid  or  unconstitutional,  if  the  valid 
and  invalid  portions  are  not  so  connected  as 
to  be  Incapable  of  separation,  and  the  valid 
part  is  a  complete  act,  and  not  dependent 
upon  the  part  that  is  void,  tbe  latter  alone 
will  be  disregarded,  and  the  remainder  up- 
held. State  V.  Lancaster  Go.,  6  Neb.  474; 
State  V.  Hardy,  7  Neb.  377;  State  v.  Lan- 
caster Ck).,  17  Neb.  85,  22  N,  W.  228;  State 
v.  Hurds,  19  Neb.  316,  27  N.  W.  139;  Mul- 
doon  V.  Levi,  25  Neb.  457,  41  N.  W.  280; 
Messenger  v.  State,  25  Neb.  674,  41  N.  W. 
C.38;  Magneau  v.  City  of  Fremont  30  Neb. 
843.  47  N.  W.  280.  The  main  provision  of 
the  law  under  consideration  not  being  de- 
pendent on  the  claiise  relating  to  arbitration, 
tbe  whole  act  is  not  void. 

Objections  have  been  made  to  the  validity 
of  other  sections  of  tbe  act,  but  they  need 
not  be  noticed,  since  they  are  disposed  of  by 
the  foregoing  observations. 

Section  8  of  tbe  act  under  consideration 


provides,  intor  alia:  "All  persons  so  inaored 
shall  give  their  obligation  to  the  company. 
In  a  written  or  printed  application,  binding 
themselves,  their  heirs  and  assigns,  to  pay 
their  pro  rata  share  to  the  company  of  lUe 
necessary  expenses  and  of  all  losses  by  iiru, 
lightning,  or  tornado  which  may  be  sustain- 
ed by  any  member  thereof,  during  the  time 
for  which  their  respective  iralicies  are  writ- 
ten, and  they  continue  as  members  of  tlie 
company,  and  they  shall  also,  at  the  time  of 
effecting  the  Insurance  pay  such  percentage 
In  cash,  and  such  other  charges  as  may  be 
required  by  the  rules  and  by-laws  of  tbe 
company."  Sess.  Laws  1891,  p.  274,  c.  33, 
{  8.  The  rules  and  by-laws  adopted  by  the 
relator  provide.  In  effect,  that  each  person 
becomlnga  member  of  the  company  shall  pay 
In  advance  a  membership  fee  of  two  dollarg, 
and  a  sum  in  addition  thereto  equal  to  1  per 
cent  of  the  amount  of  insurance  covered  by 
his  policy.  It  Is  admitted  that  r«bit«r  has 
Issued  policies  of  insurance  wittaont  requir- 
ing the  payment  in  advance  of  the  member- 
ship fee  required  by  its  by-laws,  bat  accept- 
ed in  lieu  thereof  the  written  promises  of 
the  parties  becoming  members.  The  re- 
sitondent  contends  that  nothing  but  cash  in 
advance  can  be  accepted  for  the  percentage 
and  membership  fee,  while  relator  insist; 
that  It  has  the  right  to  take  notes  for  ibe 
same.  It  will  be  observed  that  tbe  statuu* 
requires  only  such  percentage  and  other 
charges  to  be  paid  when  the  insurance  i^ 
written  as  shall  be  provided  for  in  the  rules 
and  by-laws  of  the  company.  Tbe  amonnt. 
as  well  as  whether  any  advance  payment 
must  be  made,  depends  alone  upon  st>ch  rules 
and  by-lawa  If  they  exact  no  cash  pay- 
ment then  none  need  be  paid  at  the  timp 
the  insurance  is  effected.  That  this  is  the 
Import  and  meaning  of  the  statute  is  plain 
Here  the  by-laws  of  the  company  have  pro- 
vided for  the  payment  of  certain  charges.— a 
membership  fee  of  two  dollars,  besides  a 
percentage  of  1  per  cent  It  requires  no 
argument  to  show  that  the  I^islature  con- 
templated that  both  of  these  amounts  should 
be  paid  not  only  In  advance  of  Issuing  of  tb<> 
policy,  but  In  acttial  cash,  and  not  by  rv- 
ceivlng  the  note  or  other  obligation  of  tbe 
policy  holder.  If  that  is  not  the  purport  (tf 
the  statute,  it  Is  meaningless.  A  note  or 
other  promise  to  pay  Is  not  cash.  The  word 
"cash,"  as  employed  In  the  above  statnte. 
means  current  money.  Relator,  tinder  Its 
existing  by-laws,  exceeded  its  authority  In 
accepting  notes  or  other  obligations  In  pav- 
ment  of  membership  fees  inquired  to  be  paid 
in  advance,  although  it  appears  that  In  dolnir 
so  It  acted  In  good  faith,  relying  on  the  opin- 
ion of  Attorney  General  Hastings  given  upon  I 
the  subject  ! 

It  Is  urged  that  the  auditor  has  no  rigbt      ' 
to  reftise  a  certificate  because  the  relator 
"has  not  been  breaking  the  law  in  every  re- 
spect"    In  this  counsel  are  in  error.     By 
section  17  of  the  act  of  1891  It  Is  noade  tlw 
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duty  of  every  laaiiraiice  comiwiiy  organized 
and  doing  business  thereunder  on  tbe  Ist 
day  of  January  of  eacli  year,  or  within  a 
month  thereafter,  to  flle  with  the  auditor  a 
statement  showing  the  condition  of  the  com- 
pany on  the  last  day  of  the  preceding  month, 
and  "if,  upon  examination,  he  is  of  the  opin- 
ion that  such  company  is  doing  business  cor- 
rectly, la  accordance  with  the  provisions  of 
tbla  act,  he  shall  thereupon  furnish  the 
company  a  certiflcate  which  shall  be  deemed 
aatJiority  to  continue  business  the  ensuing 
year."  Sess.  Laws,  1891,  p.  277,  c.  33,  §  17. 
It  Is  only  in  case  the  auditor  finds  that  the 
company  in  the  transaction  of  Its  business 
has  complied  with  the  law  that  be  Is  author- 
ized to  issue  his  certificate.  In  maldng  his 
examination  he  is  not  confined  alone  to  the 
report  or  statement  furnished  by  the  com- 
pany.    The  writ  must  be  denied. 


FULLER  T.  CUNNINGHAM. 

(Supreme  Coort  of  Nebraska.    June  16,  1896.) 

APPBAL  —  RbVIBW  — FORMCB   Appbal— Tbial— Ik- 
BTKIJCTIONS.  . 

1.  A  verdict  not  clearly  against  the  weight 
of  the  evidence  will  not  be  disturbed,  though 
there  may  have  been  sufiScient  evidence  to  sup- 
port a  contrary  verdict. 

2.  Questions  not  raised  before  and  consid- 
ered by  the  trial  court  on  the  hearing  of  a  case, 
will  not  be  available  when  raised  for  the  first 
time  in  this  court. 

3.  Decisions  upon  points  involved  in  a 
case,  made  by  this  court  on  a  former  hearing, 
become  the  law  of  the  case,  and,  if  the  cause 
be  bronght  again  to  this  conrt,  they  will  not, 
as  a  rule,  be  re-examined,  or  the  ruling  then 
made  reversed,  unless  manifestly  incorrect. 

4.  Objections  to  instructions  examined,  and 
htld  not  well  taken,  and  instruction  requested 
held  properly  refused. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Douglas  comity; 
HopeweD,  Judge. 

Replevin  by  Dennis  Cunningham  against 
Francis  C.  Fuller.  There  was  a  judgment 
for  plalntifli  and  defendant  brings  error. 
Affirmed. 

C.  A.  Baldwin  and  Weaver  &  GiUer,  for 
plaintiff  in  error.  Cowin  &  McHugh,  for  de- 
fendant In  error. 

HARBISON,  J.  Dennis  Cunningham  com- 
menced this,  an  action  of  replevin,  in  the 
district  conrt  of  Douglas  county,  against 
Francis  C.  Fuller,  to  recover  the  possession 
of  a  frame  building  In  South  Omaha,  In 
wblch  there  had  been  and  was  being  con- 
ducted a  retail  liquor  business  or  saloon; 
also  to  recover  the  bar  and  fixtures,  all 
furniture  and  other  articles  in  use  In  the 
building  and  buslnesa  There  was  a  trial  of 
tbe  Issues,  and  Judgment  for  defendant, 
wblcb  In  error  proceedings  in  this  court,  was 
reversed,  and  the  cause  remanded  to  the 
trial  court  for  further  proceedings.  For  a 
report  of  the  former  decision,  see  35  Neb.  58, 
52    N.   W.  836.     A  second  trial  in  tbe  dis- 


trict court  resulted  In  a  verdict  and  judg- 
ment for  the  plaintiff,  hence  the  presentation 
of  the  case  here  on  error  on  behalf  of  tbe 
defendant,  Francis  C.  Fuller. 

Cunningiiam'B  claim  to  ownership  and  right 
of  possession  of  this  property  In  controversy 
was  predicated  upon  an  alleged  purchase  of 
it  by  him  during  the  month  of  October,  1887, 
of  Groner  &  Yatea,  a  firm  then  in  tbe  retail 
liquor  business  In  the  building.  Fuller's 
rights  in  the  premises  were  grounded  in  an 
alleged  purchase  of  tbe  property  from  George 
W.  Duncan,  who  asserted  a  sale  to  him  by 
Groner  &  Yates  of  tbe  same  date  as  the 
alleged  purchase  by  Cunningham,  or  that 
the  transactions  which  were  stated  to  con- 
stitute a  purchase  by  Cimniogham  In  reality- 
made  a  sale  to  Duncan. 

It  is  insisted  in  the  argument  in  the  brief 
filed  for  Fuller  that  the  verdict  was  not  sup- 
ported by  the  evidence,  and  was  contrary  to 
the  evidence  '  We  have  carefully  examined 
and  considered  the  evidence,  and  while, 
doubtless,  it  would  sustain  a  verdict  directly 
to  the  contrary  of  tbe  one  returned  by  the 
Jury,  It  was  sufficient  to  support  the  deter- 
mination of  the  issues  made  by  the  Jury  as 
embodied  in  its  verdict;  and,  agreeable  to 
tbe  established  rule,  the  verdict  will  not  be 
disturbed.  Kelly  v.  Watts,  33  Neb.  729,  50 
N.  W.  1054;  Conner  v.  Draper,  34  Neb.  871, 
62  N.  W.  72«;  Reed  Bros.  &  Co.  v.  Milling 
Co.,  37  Neb.  391,  55  N.  W.  1068;  Wagner  v. 
Steffln,  38  Neb.  392,  56  N.  W.  093;  MiUs  v. 
Leavitt.  38  Neb.  580,  57  N.  W.  384. 

It  is  argued  tbat  the  court  erred  in  admit- 
ting certain  evidence.  Of  the  admission  of 
this  evidence  there  was  no  complaint,  either 
generally  or  specifically,  in  tbe  motion  for  a 
new  trial,  and  the  question  presented,  not 
having  been  raised  by  such  motion,  will  not 
be  considered  at  this  time.  Becker  v. 
Simonds,  33  Neb.  080,  50  N.  W.  1129. 

At  the  former  hearing  of  the  case  in  this 
court  it  was  one  of  tbe  errors  assigned  tliat  the 
trial  court  erred  in  refusing  to  give  a  cer- 
tain instruction  quoted  in  tbe  opinion  then 
announced,  and  it  was  held  tbat  the  trial 
court  erred  in  refusing  to  give  the  Instruc- 
tion. Conformably  to  that  holding  of  this 
court,  the  trial  court,  on  the  second  trial  of 
the  cause,  gave  the  Instruction  alluded  to, 
and  Its  giving  is  now  urged  as  erroneoua 
What  was  said  in  the  former  decision  In  re- 
gard to  the  instruction  under  consideration 
became  the  law  of  the  case,  and  tbe  question 
should  not,  and  will  not,  ordinarily,  in  a  sec- 
ond hearing  in  this  court,  be  re-examined,  ov 
the  ruling  then  made  reversed,  unless  man- 
ifestly incorrect.  City  of  Hastings  v.  Fox- 
wortby,  45  Neb.  676,  63  N.  W.  955.  Further- 
more, the  instruction  in  question  was  proper, 
and  its  giving  not  erroneous;  hence  we 
will  adhere  to  the  former  ruling  of  the 
court  In  respect  to  it. 

It  Is  assigned  and  urged  that  the  trial 
court  erred  In  refusing  to  give  an  Instruction 
prepared   and   tendered  by  tbe   counsel   for 
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defendant  The  Inatructlon,  the  refiunl  to 
give  which  Is  the  burden  of  this  complaint, 
did  not  embody  In  Its  statements  any  theory 
of  the  case  advanced  or  urged  by  either 
party  to  the  cause.  It  was  Inapplicable  to 
the  facts  developed  In  evidence,  and,  had  It 
been  given,  and  a  verdict  returned  by  the 
Jury  responsive  to  its  directions.  It  must,  on 
motion,  have  been  set  aside  as  unsupported 
by  the  evidence.  The  Judgment  of  the  trial 
court  Is  affirmed. 


FITZGERALD  v.  DONOHBR  et  aL 
{Supreme  Oonrt  of  Nebraska.    June  16,  1896.) 

(NTOZICATINO    LiQDORS  —  CiVIL    DAMAOI    AOT  — 

RiOBT  or  Pakbnt  to  Sub  voh  Death  op  Child 
— Parbkt  and  Child— Duties  or  CniLDRSN. 

1.  The  action  which  arises  in  favor  of  a 

fiarent  against  a  retail  dealer  in  intoxicating 
iquors  and  hia  bondsmen,  because  of  the  death 
of  a  son  daring  minority,  and  the  consequent 
loss,  by  the  parent,  of  the  services  of  the 
minor,  when  snch  death  is  occasioned  by  the 
use  of  intoxicating  liquors  sold  or  turnished 
to  the  minor  by  the  saloon  keeper,  or  some  one 
acting  for  him,  is  by  virtue  of  the  provisions  of 
ciiapter  50  of  the  Compiled  Statutes,  entitled 
"Liquors,"  and  not  under  the  provisions  of 
what  is  termed  the  "Civil  Damage  Act." 
Gomp.  St.  c.  21.  The  action  may  be  prosecut- 
•ed  in  the  name  of  the  party  entitled  to  the 
damages,  without  the  intervention  of  an  ad- 
ministrator of  the  estate  of  the  deceased. 

2.  "A  poor  person  dependent  for  support 
upon  a  relative,  according  to  the  provisions  of 
chapter  67,  Comp.  St.  1895,  may,  in  his  own 
name  and  for  hii  own  benefit,  maintain  an  ac- 
tion against  a  vendo"  of  intoxicating  drinks, 
for  the  loss  of  such  support,  caused  by  the 
death  of  such  relative,  when  such  death  occurs 
in  consequence  of  the  traffic  of  such  vendor  in 
Intoxicating  drinks,  without  any  action  of  the 
county  commissioners  in  that  behalf."  The 
decision  in  the  case  of  McClay  v.  Worrall,  24 
N.  W.  429,  18  Neb.  44,  approved  and  followed. 

3.  Under  the  provisions  of  chapter  07, 
Oomp.  St.  1895,  the  support  of  a  dependent 
poor  parent  devolves  upon  a  ciiild  or  children 
of  any  age,  if  they  be  possessed  of  the  requisite 
ability  to  render  snch  support. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Cherry  county;  Bar- 
tow, Judge. 

Action  by  Elizabeth  Fitzgerald  against 
Peter  J.  Donober  and  others.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Tucker  &  Walcott,  for  plaintiff  In  error. 
M.  F.  Harrington  and  E.  W.  Harney,  for 
defendants  in  error. 

HARRISON,  J.  The  plaintiff  commenced 
this  action  in  the  district  court  of  Cherry 
county  against  the  defendants,  retail  liquor 
dealers,  and  their  bondsmen,  to  recover  the 
damages  which,  she^  alleged,  accrued  to  her 
by  the  death  of  her  son,  caused  by  intoxi- 
cation produced  by  liquors  sold  to  hlin  by 
the  saloon  keepers  ot  defendants.  It  was 
further  pleaded  In  plaintiff's  behalf  that  the 
son  was  a  minor,  of  about  18  years  of 
age,  healthy,  energetic,  and  industrious,  and, 
qnoting  from  the  petition,  "that  this  plain- 


tiff  was  wholly  dependent  upon  tlie  saM 
John  Fitzgerald,  her  minor  son,  for  sop- 
port  and  maintenance,  and  that  be  'was  btr 
means  of  support;  that  the  proceeds  of  bs 
labor  as  the  manager  of  her  affairs,  and 
producing  the  means  of  her  support,  amoom- 
ed  to  about  $1,200  per  year,  which  be  ap- 
plied to  the  support  of  this  plaintiff; 
*  *  *  that  plaintiff  and  said  minor  soa 
now  deceased,  constitnted  one  family;  and 
tliat  she  Is  witbont  means  of  supprat."  Gen- 
eral demurrers  to  the  petition  were  filed  b; 
the  defendants,  and  on  hearing  were  sus- 
tained, and  the  action  dismissed.  Hence  the 
error  proceedings  on  the  part  of  pl&intlff. 
There  are  two  questions  presented  In  th':! 
argument  of  the  case  here  for  onr  deter- 
mination: (1)  Was  the  plaintiff,  the  motlieT. 
entltied  to  recover,  for  the  reason  tbat  she 
legally  could  claim  the  services  of  ber  sod 
during  his  minority?  And  (2)  she  being  en- 
tirely dependent  upon  him  for  support.  di<l 
the  duty  of  furnishing  the  support  devolve 
upon  the  son? 

It  is  conceded  by  counsel  for  defendants, 
in  the  brief  filed,  that  the  plaintiff  was  en- 
titled to  the  services  of  her  son,  he  being  a 
minor,  but  that.  If  collected  by  or  for  ber. 
It  could  only  be  by  an  administrator  of  the 
estate  of  ber  deceased  son,  under  the  piv- 
visions  of  what  U,  termed  the  "CivQ  Dam- 
age Act."  Comp.  SL  c.  21.  This  position  is 
untenable.  The  right  of  recoveiy,  under  \he 
enactment  to  which  we  have  Just  allud^ed 
would  arise  alone  from  the  party  standtns 
In  such  relationship  to  the  deccsased  as  to 
be  entitled  to  his  estate,  or  a  share  of  it.  bt 
virtue  of  heirship.  Under  this  statutory  is* 
in  relation  to  damages,  the  right  of  any  ponr 
thereto  is  dependent  upon  the  degree  of  kin- 
ship to  the  deceased,  which  most  be  such  a$ 
to  confer  the  right  to  Inherit  the  estate. 
Warren  v.  Englehart,  13  Neb.  283,  13  N.  W. 
401.  But  In  the  case  at  bar  It  is  entirely 
different.  In  chapter  50  of  the  Compilt^ 
Statutes,  entitled  "Liquors,"  It  Is  provide<! 
that  a  person  licensed  to  sell  liquors  shall 
pay  all  damages  that  the  community  or  in- 
dividuals may  sustain  In  consequence  of  the 
traffic;  and  In  this  action  the  plaintiff  seeks 
to  recover  that  to  which  she  was  entitled, 
the  services  of  her  son,  a  minor,  not  as  bis 
heir,  or  as  a  part  of  his  estate,  but  becan!it> 
of  her  parental  right  to  Ills  services:  and  i; 
is  an  action  arising  under  the  provisions  of 
the  liquor  law,  and  clearly  dlstinguiRhabl<^ 
from  any  right  to  damages  arising  under 
the  act  found  on  page  486  of  the  Compiled 
Statutes  of  1895. 

It  is  further  claimed  that  the  plaintiff's 
claim  to  support  from  her  son  must  har^ 
been  referable  to  the  provisions  of  the  act 
entitled  "Paupers"  (chapter  67,  Comp.  St 
1895),  section  1  of  which  Is  as  follows:  "Every 
poor  person  who  shall  be  unable  to  earn  a 
livelihood  in  consequence  of  any  bodily  in- 
firmity, idiocy,  lunacy  or  other  unavoidable 
cause,   shall   be   supported   by   the   father. 
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graDdflitlier,  mother,  grnndmother,  children, 
grandchildren,  brothers  or  sisters  of  snch 
poor  person.  If  they  or  either  of  them  be  of 
sufficient  ability;  and  every  person  who  shall 
refuse  to  support  his  or  her  father,  grand- 
father, mother,  grandmother,  child  or  grand- 
child, sister  or  brother,  when  directed  by  the 
county  commissioners  of  the  county  where 
such  poor  person  shall  be  found,  whether 
inch  relative  shall  reside  in  the  same  coun- 
ty oi'  not  shall  forfeit  and  pay  to  the 
county  commissioners,  for  the  use  of  the 
poor  of  their  county,  such  sum  as  may  be 
by  the  county  commissioners  adjudged  ade- 
quate and  proper  to  be  paid,  not  exceeding 
ten  doUars  per  week  for  each  and  every 
we^  for  which  they  or  either  of  them  shall 
fail  or  refuse,  to  be  recovered  in  the  name 
of  the  county  commissioners  for  the  use  of 
the  poor  aforesaid,  before  a  justice  of  the 
peace  or  any  other  court  having  jurisdic- 
tion: provided,  that  whenever  any  persons 
become  paupers  from  intemperance  or  any 
other  bad  conduct,  they  shall  not  be  entitled 
to  support  from  any  relative  except  parent 
or  child;  and  provided  farther  that  such 
poor  person  entitled  to  support  from  any 
such  relative,  may  bring  an  action  against 
such  relative  for  support,  in  his  or  her 
own  name  and  behalf."  Also  that  un- 
der this  no  duty  to  furnish  support  for 
a  parent  or  relative  would  or  could  arise 
as  against  a  child  during  Its  minority. 
In  the  case  of  McClay  v.  Worrell,  18 
Neb.  44,  24  N.  W.  429,  It  was  announced 
by  thiB  court  that  "a  poor  person,  dependent 
for  sanmrt  npon  a  relative,  according  to 
the  provisions  of  chapter  67,  C!omp.  St.  1893, 
may.  In  his  own  name  and  for  his  own  bene- 
fit, maintain  an  action  against  the  vendor 
of  intoxicating  drinks  for  the  loss  of  such 
support  caused  by  the  death  of  such  relative 
when  soch  death  occurs  In  consequence  of 
the  traffic  of  such  veador  In  Intoxicating 
drinks,  without  any  action  of  the  county 
commissioners  in  that  behalf."  And  in  the 
body  of  the  opinion  It  was  observed:  "The 
case  at  bar  was  brought  under  the  pro- 
visions of  chapter  50,  and  the  plaintitr  need 
only  Invoke  the  provisions  of  chapter  67 
for  the  purpose  of  establishing  one  link  In 
the  chain  of  law  constituting  her  right  to 
recover,  to  wit,  the  legal  obligation  resting 
upon  a  son  of  whatever  age,  being  of  suf- 
ficient ability,  to  support  his  aged.  Infirm, 
and  destitute  mother.  •  •  •  The  founda- 
tion of  the  plaintiff's  right  to  diimages 
against  the  plaintiffs  In  error  Is  that,  by 
means  and  in  consequence  of  their  traffic, 
she  has  sustained  the  loss  of  that  support 
-which  the  law  of  the  state,  as  well  as  the 
law  of  natnre,  gave  her  a  right  to,  at  the 
hand  of  her  son.  Non  constat  that,  but  for 
his  untimely  death  in  consequence  of  snch 
traffic,  she  would  °Ter  have  occasion  to  in> 
voke  the  laws  of  the  state  against  him  for 
snch  support  It  may  be  and  is  granted  that 
in  an  action,  nuder  the  proviso  above  quoted, 
v,6VN.M.Mo.8— 56 


by  one  relative  against  another  for  support, 
the  ability  of  such  relative  would  have  to 
be  alleged  and  proved;  and  It  is  equally  true 
that.  In  the  case  at  bar,  the  plaintiff  must 
have  alleged  and  proven  facts  sufficient  to 
establish  a  legal  and  reasonable  expectancy 
that,  but  for  his  death,  her  son  would  have 
continued  in  the  future,  as  in  the  past,  to 
possess  the  ability  to  support  her.  This  she 
has  done,  and  none  the  less  so  because  his 
ability,  as  proved,  consisted  less  in  accumu- 
lated property  than  In  strong  arms  and  a 
willing  heart" 

It  Is  contended  that  the  party  deceased, 
through  the  death  of  whom  the  action  in 
ttie  case  cited  arose,  was  not  a  minor,  but 
was  23  years  of  age  at  the  time  of  his  de- 
cease, and  hence  the  doctrine  stated  in  the 
decision  Is  not  applicable  in  the  case  at  bar. 
There  is  no  exception  in  this  regard  In  chap- 
ter 67.  It  will  be  noticed,  by  an  examina- 
tion of  its  language,  that  all  persons  of  the 
requisite  kinship  may  be  charged  with  the 
support  of  their  relatlvee,  designated  therein, 
where  "they  or  either  of  them  l)e  of  suf- 
ficient ability."  The  dependent  person,  the 
relative,  as  set  forth  in  the  law,  and  the  pos- 
session of  sufficient  ablUty,  are  the  require- 
ments of  the  statute.  Whether  the  provi- 
sions are  in  all  respects  wise  and  equitable, 
or  may  not  be  abused,  or  in  some  suppos- 
able  instances  work  seeming  injustice,  are 
questions  which  It  Is  not  within  our  prov- 
ince to  inquire  into  or  determine.  The 
plaintiff  was  entitled,  as  a  parent,  to  the 
services  of  her  son,  and,  if  he  was  of  suf- 
ficient ability,  was,  if  dependent,  entitled  to 
be  supported  by  him;  and,  under  chapter  90 
of  our  statutes,  Insomuch  as  it  refers  to  dam- 
ages accruing  to  individuals  by  reason  of 
sales  made  by  parties  engaging  in  the  busi- 
ness licensed  under  other  and  further  pro- 
visions of  the  chapter,  a  right  of  action 
arose  in  her  favor,  if  deprived  of  her  means 
of  8upi>ort  by  reason  of  her  son's  death  oc- 
casioned by  sales  of  intoxicating  liquors  to 
him  by  the  principals  in  the  bonds  sued 
upon,  the  saloon  keepers,  or  at  their  re- 
spective places  of  business  by  any  one  au- 
thorized to  make  the  sales.  It  follows  that 
the  trial  judge  erred  in  sustaining  the  de- 
mnrrers,  and  the  judgment  consequent  there- 
on must  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings.  Reversed  and 
remanded. 


BEST  V.  STEWART. 
(Supreme  Court  of  Nebraska.    June  16,  1896.) 

JOSTICEB  or  TBB  PbaCE  —  CoDMTT  JUDOB  —  JUDS- 
MBMT  —  RuNniTlO.V    AND     ESTRT  —  APPEALS    TO 

District  Court— Pkactick—Replevij(— Plead- 
ing. 

1.  "Upon  a  verdict  the  justice  must  imme- 
diately render  judgment  accordingly.  Wiicn 
the  tnal  is  by  the  justice,  judgment  must  be 
entered  Immediately  after  the  close  of  the  trial, 
if  the  defendant  has  been  arrested  or  his  pro|>- 
erty  attached;    in  other  eases  it  mast  be  en- 


Digitized  by  VjOOQIC 


882 


07  NOBTBWBSTERN  RBPOBTBR. 


(Neti 


tered  either  at  tho  dose  of  the  trial,  or  if  the 
jnstice  then  desire  further  time  to  consider,  on 
or  hj  the  fourth  day  thereafter,  both  days  in- 
ciuaiTe."    Code  Cir.  Proc  §  1002. 

2.  The  pTOTisiona  of  the  section  just  quoted 
are  applicable  to  a  county  jud|;e  when  exercis- 
ing the  ordinary'  powers  and  jnrisdictioB  of  a 
justice  of  the  peace.  Bee  Comp.  St.  1896,  c 
20,  12. 

3.  In  an  appeal  from  the  judgment  of  the 
county  judi^e  in  an  action  wherein  he  exercised 
the  ordinary  powers  and  jurisdiction  of  a  jus- 
tice of  the  peace,  a  motion  was  made  in  the 
district  conrt  to  dismiss  the  appeal,  for  the 
reason  that  the  judgment  was  one  for  costs 
alone,  and  hence  not  appealable.  The  motion 
was  sustained,  and  the  district  court  made  an 
order  remanding  the  cause  to  the  county  court 
for  final  judgment.  Beld,  an  unauthorized  or- 
der on  the  part  of  the  district  conrt,  and  hence 
ineffectiTe. 

4.  The  county  judge,  acting  under  order 
of  the  district  court,  attempted  to  render  a 
judgment  or  to  amend  its  former  one,  and 
from  this  action  an  appeal  was  taken,  of  which 
a  motion  to  dismiiis  on  the  part  of  the  defend- 
ant was  orerruled  The  defendant  did  not  ap- 
pear further,  and  bis  default  was  entered,  and 
judgment  taken  against  him.  Held,  that  the 
judgment  was  yoid:  that  the  county  judge  had 
no  jurisdiction  when  he  rendered  the  judgment, 
and  the  district  court  acquired  none  by  tiie  at- 
tempted appeaL 

6.  Under  a  general  denial  in  an  actios  of 
replevin,  the  defendant  may  introduce  any  mat- 
ter which  is  a  defense  to  the  cause  of  action 
of  plaintiS. 

6.  When  the  value  of  the  property  is  al- 
leged in  the  petition  in  an  action  of  replevin, 
and  such  allegation  is  specifically  admitted  in 
the  answer,  no  proof  of  the  value  of  the  prop- 
erty is  necessary. 

(Syllabus  by  the.  Court.) 

Error  to  district  court,  Johnson  county; 
Babcock,  Judge. 

Replevin  hy  Charles  Best  against  Malcolm 
Stewart,  coroner.  There  was  a  judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed on  condition  of  remittitur. 

L.  C.  Chapman,  for  plaintiff  in  error.  T. 
Appelget  and  J.  Hall  Hitchcock,  for  defend- 
ant In  error. 


HARRISON,  J.  The  plaintiff  commenced 
this,  an  action  of  r^levln.  In  the  district 
court  of  Johnson  county,  against  the  defend- 
ant, the  coroner  of  said  county,  to  recover 
the  possession  of  certain  personal  property 
described  In  the  pleadings.  The  petition  al- 
leged ownership  and  right  of  Immediate  pos- 
session, and  was  further  framed  seemingly 
with  the  Idea  of  basing  the  claim  to  recover 
the  possession  of  the  property  on  its  being 
exempt  from  process;  but.  If  this  idea  ever 
obtained,  It  was  abandoned  during  or  be- 
fore trial.  The  property  was  alleged  In  the 
petition  to  be  of  the  value  of  $500.  Defend- 
ant filed  an  answer,  a  denial  of  all  state- 
ments of  the  petition,  except  that  of  value 
of  the  property,  which  was  admitted.  There 
was  in  the  trial  court  a  verdict  and  judg- 
ment for  defendant,  be  being  awarded  a  re- 
turn of  the  property,  or,  in  lieu  thereof,  to 
recover  the  value  of  bis  Interest  therein,  as- 
sessed at  the  sum  of  $346.02.  The  property 
In  controversy  was  taken  poeaesalon  of  by 


the  coroner  under  levy  of  two  execnttow 
Issued  in  favor  of  a  party  who  waa  tbe  sher- 
iff of  the  county,  and  the  ooroner's  defense 
was  a  justiflcatlon  under  the  writs.  It  is 
urged  on  behalf  of  plaintiff  that  one  of  the 
executions  was  issued  to  enforce  collection 
of  a  void  Judgment,  and  hence  furnished  no 
authority  to  or  justiflcatlon  for  the  officer 
taking  the  property.  It  appears  that  the 
judgment  creditor  commenced  an  actico 
against  the  plaintiff  herein  In  tlie  County 
court  of  Johnson  county  to  recorer  tbe  sum 
of  $100,  alleged  to  be  due  the  creditor  an 
rent  for  the  use  and  occupancy  by  tbe  otb,^r 
party  of  a  tract  of  land  belonging  to  lOc 
creditor,  and  tbe  Issues  in  that  case  werv 
submitted  to  the  county  judge  on  a  stipulai- 
ed  statement  of  the  tRCta;  that  the  count} 
Judge  made  a  finding  1b  favor  of  Best,  the 
plaintiff  in  tbe  case  at  bar,  but  failed  to 
render  any  other  Judgment  than  one  for 
costs.  F1t>m  this  Judgment  the  creditor  to- 1 
an  appeaL  In  the  district  court  a  motios 
was  made  on  l)ehalf  of  Best  to  dismiss  the 
appeal,  which,  on  bearing,  was  sustained, 
and  an  order  was  made  that  the  cause  be 
remanded  to  the  county  court  for  final  Jadg- 
ment,  and  this  order  was  subsequently  trans- 
ifiltted  to  the  county  Judge.  Tbe  entry  of 
the  Judgment  for  costs  by  the  county  Judge 
was  of  date  December  6,  1889.  The  hear- 
ing of  the  motion  to  dismiss  the  ai>peal  in  tbe 
district  court  and  entry  of  the  order  made 
therein  was  of  date  April  2,  1890,  and  the 
county  Judge  received  a  copy  of  the  ord«r 
from  the  clerk  of  the  district  court  on  May 
10,  1890,  and  on  that  day  attempted  to  ren- 
der a  Judgment,  or  did  enter  one  on  his 
docket  Whether  it  was  another  Jodgmen: 
for  costs  or  a  Judgment  for  dismissal  of  tbe 
action  and  for  costs  does  not  very  cleail.T 
appear  from  the  record  that  was  taken  by 
the  creditor  to  the  district  court  in  an  at- 
tempted second  appeal,  where  he  was  agaio 
met  by  a  motion  to  dismiss  the  appeal, 
which,  on  liearing,  was  overruled.  His  mo- 
tion to  dismiss  the  appeal  being  overruiod. 
the  debtor.  Best,  did  not  further  appesr.  and 
was  defaulted,  a  Jury  impaneled,  proof  made, 
and  a  verdict  and  Judgment  given  tavonihl* 
to  the  creditor  in  tbe  sum  of  $100;  anil  la 
enforce  this  Judgment  one  of  the  executions 
was  issued  by  virtue  of  which  tbe  cnr<>n<>r 
attempted,  in  the  case  at  bar,  to  Justify  tu 
seizure  of  the  property  involved.  The  Judtre 
of  the  district  court  had  no  power,  when  be 
determined  and  sustained  the  motion  to  dis- 
miss the  first  appeal,  to  remand  the  cause  to 
the  county  court  with  an  order  to  such  covt 
to  amend  its  judgment  or  to  render  jo-iz- 
ment  The  case  l>eing  one  in  which  ibe 
county  Judge  was  exercising  tlte  ordinarr 
powers  and  Jurisdiction  of  a  Justice  of  rite 
peace,  the  proceedings  therein  would  be  gov- 
erned by  the  provisions  of  tbe  Code  of  CIvS 
Procedure  relative  to  Justices  of  the  peace. 
The  time  had  expired  within  which  the  coun- 
ty Judge  could  render  any  Judgment  is  tbe 
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caiue.  Code  GIt.  Proc.  |  1002.  See  Comp. 
St.  189S,  c.  20,  t  2.  Consequentlj  he  had  do 
Jurisdiction  to  render  the  second  Judgment, 
and  the  district  court  acquired  none  by  the 
appeal,  and  Its  judgment  rendered  In  the  case 
was  without  Jurisdiction,  and  void.  And  the 
execution  issued  to  enforce  the  judgment  for 
$100  and  interest  and  costs  afforded  no  Justl- 
licatlon  for  the  coroner  In  talking  the  prop- 
erty, or  defense  to  this  action. 

There  was  an  execution  on  a  judgment  of 
S1S5,  against  which  nothing  Is  alleged  or  ar- 
gued. This  last-mentioned  Judgment  was, 
so  far  as  we  are  informed  in  this  case,  valid, 
and  the  execution  Issued  for  its  enforcement 
famished  good  matter  of  defense  for  the 
officer  who  levied  it  on  the  property.  The 
evidence  to  establish  the  defense  of  justifica- 
tion by  virtue  of  the  writs  of  execution  was 
competent  in  an  action  of  replevin  under  the 
general  denial.  Richardson  v.  Steele,  9 
Neb.  483,  4  N.  W.  83;  MerrlU  v.  Wedgwood, 
25  Neb.  283,  41  N.  W.  149. 

It  la  contended  that,  as  there  was  no  proof 
of  the  value  of  the  property  in  controversy, 
there  could  be  no  finding  of  the  value.  The 
petition  alleged  its  value,  and  the  answer  spe- 
clflcaUy  admitted  such  allegation.  This  was 
sufficient  to  establish,  there  being  no  proof 
on  the  subject,  that  the  property  was  of  the 
value  claimed  In  the  petition.  Section  134 
of  the  Code  of  Civil  Procedure,  to  which  we 
are  cited,  is  to  the  effect  that  allegations  In  a 
petition  of  value,  or  of  amount  of  damage, 
shall  not  be  considered  as  true  without  proof, 
because  not  controverted  or  denied  in  the  an- 
swer. To  the  same  effect  is  the  decision  in 
tbe  case  of  Campbell  v.  Brosius,  36  Neb.  792, 
55  N.  W.  215,  to  which  we  are  cited  by  coun- 
sel for  plaintiff  In  support  of  his  position  In 
tills  contention.  It  follows  from  the  forego- 
ing conclusions  that  tbe  finding  of  the  Jury 
as  to  the  value  of  defendant's  Interest  in  the 
property,  also  the  Judgment  of  the  court 
based  on  the  verdict,  were,  each  of  them,  er- 
roneons  to  the  extent  It  Included  the  amount 
of  tbe  Judgment  in  the  sum  of  |100  and  Its 
accompanying  Interests  and  costs,  to  wit, 
$1B2.50.  The  plaintiff  may  file  a  remittitur 
of  this  last-named  sum  within  40  days,  and 
if  be  does  so  the  judgment  will  be  affirmed, 
and,  tf  not,  it  will  be  reversed  and  remand- 
ed.    Judgment  accordingly. 


MBRLB  &  HEANET  MANUP-Q  00.  v. 
WALLACE  et  aL 
(Supreme  Comt  of  Nebraska.    June  16,  1886.) 
Appbalablb  Order— Pinai,  Jcdombvt. 
There  cannot  be  a  review  of  an  order 
of   the  district  court  opening  a  Judgment  and 
permitting  an  answer  to  be  filed  in  the  case 
an  til  there  has  been  a  farther  order  or  judg- 
ment in  ito  nature  final. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  comity; 
S'erKnson,  Judge. 
Action  by  the  Merle  &  Heaney  ttauatme- 


tnrlng  Company  against  W.  A.  Wallace  and 
others.  Judgment  for  plalntifl,  which  was 
set  aside  on  motion,  and  plaintiff  brings  er- 
ror.   Dismissed. 

L.  D.  Holmes  and  Wharton  &  Baird,  for 
plaintiff  in  error.  McCabe,  Wood  &  Elmer, 
for  defendants  in  error. 

EYAN,  C.  There  was  originally  a  Judg- 
ment rendered  by  the  district  court  of  Doug- 
las county  In  favor  of  plaintiff  against  the 
defendants  upon  a  promissory  note  made  by 
defendants  to  plaintiff.  In  this  note  there 
was  a  power  of  attorney,  authorizing  any 
attorney  at  law  to  appear  and  to  confess 
judgment.  There  was  an  appearance  and 
answer  by  an  attorney  for  the  defendants, 
whereby  was  confessed  plaintiff's  cause  of 
action  as  alleged,  and  its  right  to  a  recovery 
as  prayed.  This  attorney  had  no  other  au- 
thority than  was  conferred  by  the  provi- 
sions of  the  note,  and  therefore  this  Judg- 
ment was,  at  tbe  same  term  it  was  rendered, 
set  aside  on  motion  of  the  defendants,  who 
were  given  30  days  within  which  to  answer. 
These  proceedings  in  error  are  brought  to 
reverse  this  order. 

It  is  provided  by  section  582  of  the  Code 
of  Civil  Procedure  that  "a  judgment  r«idcr- 
ed  or  final  order  made  by  the  district  court 
may  be  reversed,  vacated,  or  modified  by  the 
supreme  court,  for  errors  appearing  on  the 
record."  In  the  section  immediately  pre- 
ceding that  above  quoted  is  the  following 
language:  "An  order  affecting  a  substan- 
tial right  in  an  action,  when  such  order  In 
effect  determines  the  action  and  prevents 
a  Judgment  and  an  order  affecting  a  substan- 
tial right  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  after  Judg- 
ment, Is  a  final  order  which  may  be  vacated, 
modified,  or  reversed,  as  provided  in  this 
title."  In  Smith  v.  Sahler,  1  Neb.  810,  it  was 
held  that  an  order  is  final  only  when  no 
further  action  is  required  to  dispose  of  the 
case  pending,  but,  when  the  case  is  retained 
for  further  action,  the  order  la  interlocutory. 
The  same  rule,  under  various  circumstances, 
has  been  enforced  in  Scofleld  v.  Bank,  8 
Neb.  IS,  Shedenhelm  v.  Shedenhelm,  21  Neb. 
387,  32  N.  W.  170,  and  numerous  authorities 
cited,  as  well  as  In  School  Dlst.  v.  Cooper,  29 
Neb.  433,  49  N.  W.  618;  Clark  v.  Fitch,  32 
Neb.  511,  49  N.  W.  374;  Browne  v.  Lumber 
Co.,  44  Neb.  361,  62  N.  W.  1070;  Bartram  v. 
Sherman,  46  Neb.  713,  65  N.  W.  789;  and 
Johnson  v.  Parrotte,  46  Neb.  51,  64  N.  W. 
863.  There  being  no  final  judgment  or  final 
order  in  this  case,  the  petition  in  error  is  dis- 
missed.   Judgment  accordingly. 


(JUMINQ  COUNTY  v.  THIELB. 
(Supreme  Conrt  of  Nebraska.    June  16,  1886.) 

CLAmS   AOAIKST    COONTIM  —  ALLOWANOa  —  COX- 
OLOStVBXSSS. 

The  qnestion  presented  In  this  case  i» 
the  same   as   that  decided   in    Sioox   (3o.   v. 
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Jameeon,  61  N  W.  S96,  48  N«b.  26S;  accord- 
ingij  the  judgment  of  tbe  district  conrt  is  at- 
firmed. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Cuming  county; 
Norrls,  Judge. 

J.  Thlele  appeals  to  the  district  court  from 
an  order  of  the  county  court  of  the  county 
of  Cuming  disallowing  a  claim.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

P.  M.  Hoodie,  for  plaintiff  in  error.  T.  H. 
Franse  and  J.  C.  Crawford,  for  defendant  in 
error. 

RYAN,  0.  l^e  defendant  In  error  was 
county  cleric  of  Ouming  county  two  terms; 
tliat  is,  from  January  6,  1888,  till  January  6, 
1892.  On  tbe  10th  day  of  March,  1891,  he 
filed  a  claim  in  the  office  of  the  county  clerk, 
in  respect  to  which,  on  June  18,  1892,  the 
following  resolution  was  passed  by  the  board 
of  supervisors:  "Be  it  resolved  that,  the 
claim  of  ex-County  Clerk  Thiele  for  1634.24, 
and  interest,  $96.00,  or  a  total  of  $730.24, 
filed  March  10,  1891,  for  making  the  tax  list 
of  the  year  1888,  coming  up  for  consideration, 
and  It  appearing  to  the  board  that  said 
Thiele  did,  durlntr  his  term  of  office  ending 
January  7th,  1890,  receive  and  retain,  and 
does  still  retain,  fees  and  emoluments  of 
office  to  the  amount  of  $783.71  In  excess  of 
the  amount  to  which  he  vti's  lawfully  en- 
titled. It  Is  considered,  ordered,  and  adjudged 
that  this  claim  be  offset  against  said  sum  of 
$783.71  due  from  Thide  to  the  county,  and 
tliat  his  said  claim  be,  therefore,  rejected." 
From  this  action  of  tbe  county  board  Thiele 
appealed  to  the  district  court  of  said  county, 
where  upon  a  trial  to  a  Jury  he  obtained  a 
verdict  for  the  amount  of  bis  claim,  upon 
which  Judgment  wai  duly  rendered.  There 
is  argued  but  one  question,  and  that  is 
whether  or  not  the  bo<:rd  of  supervisors  of 
Ouming  county,  upon  a  presentation  of  a 
claim  In  all  respects  meritorious,  had  the 
authority  In  law  to  offset  against  it  the 
amount  of  a  claim  whicc  had  been  allowed 
by  a  former  board  and  paid.  The  argument 
of  the  plaintiff  In  error  is  that,  as  the  claim 
which  had  been  paid  was  for  services  for 
which  the  clerk  was  not  entitled  to  receive 
compensation,  the  allowance  thereof  was  a 
complete  nullity,  and  might,  therefore,  be 
ignored.  These  services  were  of  the  same 
nature  as  were  those  under  consideration  In 
Sioux  Oo.  V.  Jameson,  43  Neb.  265,  61  N.  W. 
696,  and  following  the  rule  laid  down  in  that 
case  the  Judgment  of  the  district  court  In 
this  is  affirmed. 


JACOBS  rt  aL  v.  ST.  JOSEPH  MILLING 

CO. 
(Supreme  Court  of  Nebraska.    June  16,  189&) 

APPBA.L— SurrioiBNCT  or  Etidencb. 

The  record  examined,  and  held  to  pre- 
sent tor  review  not  a  single  legitimately  debat- 


able question  of  law  or  fact,  and  tbe  jadgn!?Bt 
affirmed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county: 
Scott,  Judge. 

Replevin  by  the  St  Joseph  Hilling  Ojm- 
pany  against  Willis  K.  Jacobs  and  others 
There  was  a  Judgment  for  plaintiff,  and  de~ 
fendants  bring  error.    Affirmed. 

McCabe,  Wood  &  Elmer,  for  plaintiffs  in 
error.  Joseph  Crow  and  CbarleB  O.  Crow, 
for  defendant  in  error 

RAOAN,  O.  This  is  an  action  In  repleria. 
brought  to  the  district  conrt  of  Douglas 
couuty  by  the  St.  Joseph  Milling  Company 
against  W.  K.  Jacobs  and  others.  The  mill- 
ing company  had  a  verdict  and  Judgment, 
and  Jacobs  and  others  prosecute  here  a  pe- 
tition in  error.  The  record  presents  not  a 
single  legitimately  debataMe  question  of  lav 
or  fact  It  is  argued  here  that  tbe  verdict  s 
not  supported  by  sufficient  evidence,  but 
there  is  not  the  slightest  ground  for  this  con- 
tention. It  is  also  said  that  the  district  court 
erred  in  giving  a  couple  of  instructions,  but 
tbe  arguments  urged  against  these  instruc- 
tions are  mere  criticisms  of  the  most  tecb- 
uical  character.  There  is  no  errcw  wbatero' 
in  the  record,  and  the  Judgment  of  the  dis- 
trict court  is  affirmed.   Affirmed. 


DANE  COUNTY  BANK  v.  GARRETT  et  «1 

(Supreme  Coorr  of  Nebraska.    June  16,  1S96.) 

Fi.sal  Ordbrs  —  Appsals  to  Distbioi  Cookt  — 
FiLiNQ  or  Transckipt. 

1.  An  order  of  a  district  court,  mad?  in 
an  error  proceeding,  setting  aside  the  jadgment 
of  a  county  court,  is  a  final  order,  which  may 
be  reviewed  on  error  by  the  supreme  court  be- 
fore tbe  final  disposition  of  the  original  case 
by  the  district  court. 

2.  The  filing  in  a  district  court  of  a  petitioB 
in  error,  and  the  issuance  of  a  summoDB  in  errur 
to  review  the  judgment  of  a  couuty  court,  with- 
in one  year  from  the  date  of  its  rendition,  are 
not  alone  sufficient  to  invest  the  district  court 
with  jurisdiction.  It  is  also  indispensable  to 
the  jurisdiction  of  the  district  court  that  there 
should  be  filed  therein  a  transcript  of  the  pni- 
ceedings  of  tbe  county  court  had  in  the  ca» 
in  which  the  judgment  souKbt  to  be  reviewed 
was  rendered,  and  such  transcript  must  be  filed 
in  the  district  court  within  one  year  after  the 
date  of  the  rendition  of  such  jadgment 

(SyUabus  by  the  QovrL) 

Error  to  district  court,  Phelps  county; 
Beall,  Judge. 

Actl<»  in  the  coimty  court  by  the  Dane 
County  Bank  against  Thomas  J.  Garrett  and 
others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  brought  error  to  tbe  dis- 
trict court,  where  the  Judgment  was  re- 
versed. Plaintiff  brings  error.  Ueversed  and 
dismissed. 

Rhea  &  Rhea,  for  plaintiff  in  error.  A.  J. 
Sbatec,  for  defendants  in  error. 
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RAGAN,  a  On  the  4th  S&j  ot  January, 
1892,  In  the  county  court  of  Phelps  county, 
the  Dane  Comity  Bank  recorered  a  Judg- 
ment against  Thomas  J.  Garrett  et  aL  on  a 
promissory  note.  No  appeal  was  ever  taken 
by  Garrett  et  al.  from  this  Judgment  On 
the  14th  day  of  January,  1802,  Garrett  et  aL 
filed  In  the  district  court  of  Phelps  county  a 
petition  In  error  to  reyerse  the  Judgment  of 
the  county  court  A  summons  In  error  was 
issued  and  served  on  the  18tb  of  January, 
1S92.  On  the  23d  of  June.  WB&,  Garrett  et 
al.  for  the  first  time  filed  In  the  district 
court  a  transcript  of  the  proceedings  of  the 
county  court  The  district  court  sustained 
the  petition  In  error,  and  set  aside  the  Judg- 
ment of  the  county  court,  and  to  reverse  this 
order  of  the  district  court  the  Dane  Ck>unty 
Bank  has  filed  in  this  court  a  petition  in 
error. 

1.  The  acticm  of  the  district  court  in  sus- 
taining the  error  proceeding  and  setting  aside 
tho  Judgment  of  the  county  court  was  a 
final  order,,  which  the  Dane  County  Bank 
umy  review  in  this  court  by  error  proceed- 
ings without  waiting  for  the  final  disposition 
of  the  original  case  by  the  district  court 
Banks  v.  XJhl,  5  Neb.  240;  Tootle  v.  Jones, 
10  Xeb.  588,  27  N.  W.  635. 

2.  The  filing  by  Garrett  et  al.  in  the  district 
court  of  their  x>etltion  in  error,  and  having 
a  summons  in  error  Issued  and  served,  did  not 
invest  the  district  court  with  any  Jurisdiction 
to  review  the  Judgment  of  the  county  court 
In  order  to  have  invested  the  district  court 
with  Jurisdiction  to  review  that  Judgment,  it 
was  not  only  necessary  for  Garrett  et  al.  to 
file  their  petition  In  error  in  the  district  court, 
but  also  to  file  In  tbe  district  court  a  transcript 
of  the  proceedings  had  by  the  county  court 
Code  Civ.  Proc.  {§  584,  586.  And  such  peti- 
tion in  error  and  transcript  of  the  proceed- 
ings of  the  county  court  must  have  been 
filed  in  the  district  court  within  one  year 
from  the  date  of  the  rendition  of  the  Judg- 
ment by  the  county  court.  See  Code  Civ. 
Proc.  §592,  and  Sturtevant  v.  Wineland,  22 
Xeb.  702,  36  N.  W.  277.  The  district  court, 
tben,  was  without  Jurisdiction  to  review 
tbe  Judgment  of  the  county  court,  and  its 
Judgment  in  the  premises  was  void,  and  the 
Judgment  of  the  county  court  remains  in  full 
force  and  effect,  so  far  as  the  acti9P  of  the 
district  court  Is  concerned.  Judgment  of 
tbe  district  court  Is  reversed,  and  the  pro- 
ceeding in  error  from  the  county  court  Is  dis- 
missed.    Judgment  accordingly. 


CITY  OP   OMAHA  v.   OOOMBB. 
(Supreme  Court  of  Nebraska.    June  16,  1896.) 

APPBAl^-KSVlKW— iHBTKOOnOKS. 

1.  A  verdict  upon  fairly  conflicting  evi- 
dence will  not  be  distnrbed  on  error  proceed- 
ings on  the  assamption  that  it  is  not  sufficient- 
ly sustained  by  the  proofs. 

2.  An  instruction  requested,  which,  in  its 


theory,  has  no  support  in  the  proofs  adduced, 
held  properly  refused. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  cotmty; 
Keysor,  Judge. 

Action  by  Henry  Coombe  against  tbe  city 
of  Omaha.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

E.  J.  Cornish,  for  plaintiff  in  error.  Lee  S. 
Estelle,  for  defendant  in  error. 

Rl'AN,  C.  This  action  for  damages  alleg- 
ed to  have  been  sustained  by  the  defendant 
in  error  was  begun  in  the  district  court  of 
Douglas  county.  There  was  a  verdict  and 
Judgment  against  the  city  for  the  sum  of 
9500.  Just  previous  to  the  accident  com- 
plained of,  the  city  was  grading  and  paving 
a  portion  of  Locust  street  In  doing  this 
work  a  manhole,  with  its  iron  cover,  was 
left  projecting  above  the  level  of  the  street 
about  12  inches.  On  the  night  of  the  18th 
of  OctolKjr,  1890,  the  defendant  In  error  was 
driving  a  team  along  Locust  street,  and,  as 
be  alleged,  by  reason  of  the  darkness,  unre- 
lieved by  any  light,  his  wagon  struck  the 
aforesaid  manhole,  and  thereby  he  was 
thrown  to  the  ground  and  Injured.  It  was 
alleged  in  the  petition  that  there  was  nei- 
ther a  light  to  warh  of  danger  nor  a  barri- 
cade to  prevent  accident.  The  sole  issue 
was  as  to  the  correctness  of  each  of  these 
contentions,  and  the  Jury,  upon  conflicting 
evidence,  found  against  the  city.  With  this 
verdict  and  the  Judgment  thereon  we  cannot 
Interfere.  It  is,  however.  Insisted  that  the 
Jury  should  have  been  instructed,  as  request- 
ed, that  if  the  employes  of  the  City,  before 
quitting  work  for  the  night,  placed  a  proper 
barricade  near  the  manhole,  the  burden  of 
proof  would  be  upon  the  plaintiff  to  show 
that  some  employ^  of  the  dty  removed  such 
barricade.  If  there  had  been  any  evidence 
to  show  that  there  had  been  removed  a 
properly  placed  and  erected  barricade,  there 
might  possibly  have  been  some  Justification 
for  giving  this  instruction.  But  this  element 
had  no  place  In  the  proofs.  The  evidence  on 
one  side  was  in  direct  opposition  to  that  on 
the  other,  and  there  was  no  middle  ground, 
which  alone  could  have  Justified  the  giving 
of  the  instruction  requested.  There  Is  pre- 
sented neither  by  the  record  nor  in  the  argru- 
ment  any  other  question,  and  the  Judgment 
of  the  district  court  la  affirmed.    Affirmed. 


KBNYON  V.  TOUNO. 

(Supreme  Court  of  Nebraska.    June  16,  1806.) 
Action  for  Rsht— Bvisbhob. 
In  an  action  to  recover   rent   ni>on  an 
oral  lease  from  plaintiff  to  defendant  it  was 
properly    ruled   to    be    an    immaterial    inquiry 
whether  or  not   defendant  had   subleased  the 
premises  to  a  third  party  for  the  term  for  which 
he  was  sought  to  be  held  liable. 
(Syllabus  by  the  Court) 
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Error  to  district  court,  Howud  comity; 
Harrison,  Jadge. 

Action  by  Anthony  Toong  against  Otaarles 
T.  Kenyon.  Judgment  for  plaiutiit.  De- 
fendant brings  error.     Affirmed. 

Thos.  Damall  and  C.  V.  Manett,  for  plain- 
tiff in  error.  B.  M.  Ooffin  and  T.  T.  Bell, 
for  defendant  in  error. 

RYAN,  0.  The  defendant  brought  tliis 
action  before  a  Justice  of  the  peace  of  How- 
ard county  for  the  recovery  of  $50  rent  for 
the  pasturage  of  certain  prairie  land  wlilch 
he  alleged  was  due  him  upon  an  oral  lease 
with  Charles  T.  Kenyon.  There  was  a  Judg- 
ment against  Kenyon,  from  which  he  ap- 
pealed to  the  district  court  of  said  county. 
On  a  trial  had  to  a  Jury,  there  was  again  a 
Judgment  against  Kenyon,  who,  by  his  peti- 
tion in  error,  seeks  its  reversal  in  this  court 
In  the  brief  of  pialntUF  it  is  conceded  that 
there  were  no  errors  In  respect  to  giving  or 
refusing  to  give  Instructions.  In  the  intro- 
duction of  evidence,  however,  it  was  sought 
by  plaintiff  in  error  to  show  that  William 
Stone  had  used  the  prairie  for  pasturage  pur- 
poses during  the  period  for  which  it  was 
sought  to  hold  Kenyon  liable  in  this  action, 
and  that  this  was  under  a  lease  from  Young 
to  Stone.  As  tending  -  to  prove  this,  Mr. 
Kenyon  was  asiced  if  he  had  leased  this 
land  to  Stone  for  the  year  in  question.  An 
objection  was  properly  sustained  to  this  in- 
quiry, for  the  real  question  in  issue  was 
whether  Young  had  leased  to  Kenyon,  and  it 
was  immaterial  whether  or  not  Kenyon  In 
turn  had  leased  to  Stone.  It  was  argued 
that  the  verdict  was  contrary  to  the  evi- 
dence, but  the  bill  of  exceptions,  while  it 
shows  a  stiarp  conflict  In  the  evidence,  dis- 
closes sufficient  to  sustain  the  verdict  re- 
turned. The  Judgment  of  the  district  court 
Is  affirmed. 

HARRISON,  J.,   not  sitting. 


EBRB  V.  CORNELL. 

(Snpreme  Court  of  Nebraslca.    June  16,  1806.) 

Rbvibw  on  Appial. 

No  question  bat  one  of  fact  determined 
upon  conflicting  evidence  being  presented  by  the 
record,  the  Judgment  of  the  district  court  is 
affirmed. 
(Syllabus  by  the  Ooort.) 

Brror  to  district  court,  Johnson  county; 
Bush,  Judge. 

Action  by  D.  0.  Kerr  against  James  Cop- 
neU.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

S.  D.  Porter  and  Oompton  &  Porter,  for 
^alntlfl  In  error.  L.  O.  Chapman,  for  defend- 
ant in  error. 


BYAN,  0.  This  action  was  brought  by  D. 
C  Kerr  for  damages  alleged  to  have  resulted 
from  the  tearing  down  of  a  fence  across  a  sec- 
tion line,  whereby  plalntiirs  inclosed  lands 
were  thrown  open  so  that  cattle  destroyed  a 
portion  of  his  crop.  There  was  presented 
only  one  question,  and  that  was  wbetber  the 
broken  fence  had  tteen  across  a  public  higlh 
way.  On  the  part  of  the  defendant  there  was 
testimony  that  the  road  had  been  opened  b; 
proper  authority,  and  had  l)een  used  for  more 
than  16  years  as  a  highway  by  the  public  be- 
fore it  was  obstructed  by  the  plaintiff  Tbe 
evidence  as  to  the  open^tg  of  the  road  was. 
it  is  true,  quite  unsaftisfactory,  and  yet  then 
was  such  evidence.  On  the  part  of  the  plain- 
tiff there  was  adduced  evidence  tending  to 
show  that  the  alleged  highway  bad  never  in 
fact  been  in  use  as  such.  Hm  Jury  could 
pn^perly  have  found  either  way  upon  tliii 
question.  Its  determination  advenely  to  the 
plaintiff  left  no  grennd  for  recovery  as  pzay 
ed.  There  is  no  other  question  presented  b; 
the  record,  and  the  Judgment  of  tbe  district 
court  is  affirmed.    Affirmed. 


ARMSTRONG  v.  WOOD. 

(Supreine  Court  of  Nebraska.    June  16.  1894 

Appeal— SuPFiciBSor  or  Bvidbxcc 

Evidence  examined,  and  htU  to  gustaiL 
the  finding  of  the  district  court,  and  the  judg- 
ment affirmed. 

(SyiUbos  by  the  Court) 

Error  to  district  court,  Shoidan  coonly;  Bar- 
tow, Judge. 

Action  by   William   W.   Weed   agahist  Jo- 
seph G.  Armstrong.    There  was  a  Judgment     i 
for  plaintiff,  and  defendant  brings  error.   Af-     i 
firmed. 

Thos.  L.  Redlon,  for  plaintiff  In  error.  W 
H.  Westover,  for  defendant  in  enor. 

RAOAN,  a  William  W.  Wood,  an  attif- 
ney  at  law,  sued  Joseph  G.  Aimxtrong  j 
tbe  district  court  of  Sheridan  county  to  re- 
cover the  value  of  certain  professional  legal 
services  rendered  by  the  former  for  the  lat 
ter  at  his  request  The  case  was  tried  t»  tlw 
court  without  a  Jury,  and  resulted  in  a  JuiU 
ment  in  favor  of  Wood  and  against  Anu- 
strong  for  $55,  to  reverse  which  Armstrong 
has  filed  here  a  petition  in  error. 

1.  The  only  argument  relied  on  here  for  a 
reversal  of  this  Judgment  Is  that  the  find- 
ing of  the  court  on  which  it  is  based  is  net 
sustained  by  sufficient  evidence.  Tbere  U 
no  merit  whatever  in  this  contention.  Tbe 
evidence  abundantly  sustains  the  fixkdinc  of 
the  court,  and  its  judgment  is  affirmed.  Af- 
firmed. 
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00.  T.  liBVINSTON. 
(Sapreme  Court  of  Nebraska.    June  16,  1896.) 

Action  fok  Diatb  bt  Wkonovul  Act  —  Sorri- 
CIBNOT  or  EVIDBSCB — Imsthdotiobs. 

1.  Eridence  examined,  aad  Md  rafficient 
to  sustain  the  rerdict. 

2.  If  an  iastroction,  conatmed  as  a  whole, 
states  the  law  correctly,  as  applied  to  the  evi- 
dence  in  the  case,  it  is  not  erroneous,  although 
B  portion  thereof,  taken  separately,  may  not 
have  been  accurate. 

3.  While  it  is  not  generally  proper  to  group 
together  certain  facts,  and  state  to  the  jury 
that,  if  they  are  found  to  exist,  they  constitute 
negligence,  still  it  is  not  reversible  error  to  do 
so,  provided  the  facta  so  stated  are  such  as  to 
induce  an  inference  of  negligence  in  all  rea- 
sonable minds. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Keysor,  Judge. 

Action  by  Rosa  LeTinston,  administratrix 
of  Karl  Levinston,  deceased,  against  the 
Omaha  &  Council  Bluffs  Railway  &  Bridge 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Connell  &  Ives,  for  plaintiff  In  error.  Cow- 
in  &  McHugb,  for  defendant  in  error. 

IRVINE,  O.  This  was  an  action  by  Rosa 
I^evinston,  as  administratrix  of  her  husband, 
ICarl  Levinston,  deceased,  to  recover  for  in- 
juries causing  the  death  of  the  decedent 
The  plaintiff  in  error  operates  a  line  of 
street  railway  between  and  through  the 
cities  of  Omaha,  Neb.,  and  Council  Bluffs, 
Iowa.  It  Is  conceded  that  Karl  Levinston 
was,  on  the  nlgbt  of  May  1,  1890,  a  passen- 
ger on  one  of  the  trains  of  the  railway  com- 
pany, boarding  the  train  in  Council  Bluffs, 
and  being  transported  to  Omaha.  The  train 
consisted  of  a  closed  motor  car  and  an  open 
trailer.  After  the  train  crossed  Tenth  street 
in  Omaha,  Levinston  fell  therefrom,  and  was 
run  over  by  the  trailer.  Injuries  were  In- 
flicted from  which  he  died  some  days  later. 
Tbe  plaintiff  In  the  district  court  pleaded 
tliat  the  injuries  resulted  from  the  negli- 
gence of  the  railway  company  In  not  stop- 
ping long  enough  at  the  Tenth  street  cross- 
ing to  permit  all  the  passengers  desiring  to 
alight  to  do  so,  and  in  starting  its  train 
while  Levinston  was  in  the  act  of  alighting, 
with  one  foot  on  the  step  of  the  car  and  the 
other  alK>nt  to  be  placed  on  the  pavement. 
Tbe  railway  company  denied  these  aver- 
ments, and  pleaded  contributory  negligence. 
There  was  a  verdict  for  the  plaintiff.  Only 
two  assignments  of  error  are  presented  for 
review.  These  are  (1)  that  the  verdict  was 
not  sustained  by  the  evidence,  in  that  there 
was  certain  uncontradicted  evidence  which 
required  a  verdict  for  the  defendant;  and 
(2)  that  the  court  erred  in  one  Instmction. 

AVltncsses  on  behalf  of  the  plaintiff  testi- 
fied to  tbe  effect  that,  when  the  train  reach- 
ed Tenth  street,  It  stopped  in  such  a  posi- 


tion that  tbe  trailer  was  at  or  near  the  west 
line  of  Tenth  street;  that  several  passengers 
alighted,  and  that  Levinston,  who  had  been 
seated  In  the  front  car,  had  reached  the 
steps  of  the  rear  platform  of  tbe  front  car, 
and  was  about  to  alight,  when  the  conductor, 
who  stood  on  the  front  platform  of  tbe  trail- 
er, gave  to  the  motorman  the  signal  to  start, 
which  was  obeyed,  and  the  train  started 
when  Levinston  was  in  the  act  of  stepping 
to  the  street;  that  he  was  thereby  thrown 
under  the  wheels  of  the  trailer.  Witnesses 
on  behalf  of  the  defendant  testify  that  Lev- 
inston made  no  movement  to  alight  while  the 
trbin  was  stopped  at  Tenth  street,  but  after 
it  bad  started,  and  while  it  was  proceeding 
westward  from  Tenth  street,  he  arose  from 
his  seat,  and  leaped  from  the  train  while  in 
motion.  Whether  the  act  of  a  passenger  in  en- 
deavoring to  alight  from  a  street  car  while  in 
motion,  under  the  circumstances  narrated  by 
defendant's  witnesses,  would  constitute  so 
clear  a  case  as  to  justify  a  peremptory  in- 
struction to  find  for  the  defendant,  we  need 
not  inquire,  because,  as  we  view  the  evi- 
dence, we  think  there  was  a  conflict  upon 
this  point,  and  we  shall  review  the  case  on 
tbe  theory  of  the  defendant  that,  if  the  facts 
were  established  in  accordance  with  the  tes- 
timony of  plaintiff's  witnesses,  there  could 
be  no  recovery.  In  pursuance  of  tliis  theory 
the  defendant  contends  that  the  uncontra- 
dicted testimony  disclosed  tliat,  when  the 
train  stopped  at  Tenth  street,  tbe  rear  end 
of  the  trailer  stood  not  further  west  than 
the  west  crossing  of  the  street,  that  Levin- 
ston was  not  dragged  by  the  train  more  than 
6  feet,  and  that  when  he  was  picked  up  lie 
was  from  40  to  60  feet  west  of  the  crossing. 
It  is  argued  from  these  facts  that  the  testi- 
mony of  the  plaintiff's  witnesses  as  to  Lev- 
Inston's  endeavoring  to  alight  while  the  train 
was  stopped  at  the  crossing  could  not  possi- 
bly be  true,  and  that  he  therefore  must  liave 
jumped  from  the  moving  train  after  it  had 
started.  We  cannot,  however,  accept  the 
three  postulates  of  the  defendant  as  estab- 
lished without  contradiction.  It  Is  true  tliat 
is  no  evidence  to  show  that  the  stop  was 
made  at  any  point  further  west  than  would 
place  the  rear  end  of  the  trailer  at  the  west 
crossing  of  Tenth  street;  and  it  is  further- 
more true  that  no  witness  testified  that  Lev- 
inston was  dragged  more  than  6  feet.  It  Is 
true  that  most  of  the  witnesses  place  the 
point  at  which  be  was  picked  up  more  than 
40  feet  west  of  the  crossing.  But  there  was 
evidence  tending  to  show  tliat  the  trailer 
was  20  feet  long.  Levinston  fell  from  tbe 
rear  platform  of  the  motor  car,  which  must 
have  been  a  few  feet  west  of  the  front 
platform  of  the  trailer.  He  was  then  drag- 
ged about  6  feet,  according  to  some  of  tbe 
witnesses.  This  would  place  bim  at  a  point 
about  30  feet  west  of  the  crossing,  and  one 
witness  at  least  testifies  tliat  be  was  found 
only  30  to  40  feet  west  of  the  crossing.   It 
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mnst  be  remembered  that  this  occurred  In 
the  nighttime,  that  men's  opinions  as  to  dis- 
tance are  not  always  accurate,  and  that  a 
distance  which  some  men  might  estimate 
as  50  feet  others  might  not  estimate  as  more 
than  30.  All  the  distances  given  were  mere 
approximations  and  matters  of  opinion,  and 
not  of  measurement  and  calculation.  This 
remarli  is  especially  applicable  to  the  evi- 
dence as  to  the  distance  which  Leylnston 
was  dragged  by  the  car.  Some  witnesses 
say  be  was  not  dragged  at  alL  One  wit- 
ness, at  least,  says  that  be  may  have  been 
dragged  6  feet  There  was  necessarily  no 
means  of  accurately  determining  this  fact, 
and  the  circumstances  were  such  that  no 
witness  could  probably  form  a  very  accurate 
opinion  on  the  subject  We  think  this  opin- 
ion evidence  entirely  too  open  to  doubt  to 
permit  us  to  give  it  such  a  controlling  force 
as  to  constitute  It  an  absolute  demonstration 
of  the  falsity  of  other  testimony  which  the 
Jury  must  have  believed  in  reaching  its  ver- 
dict We  can  see  in  the  case  nothing  except 
a  question  of  conflicting  evidence,  the  solu- 
tion of  which  by  the  Jury  is  final. 

The  instruction  complained  of  is  as  follows : 
"It  is  conceded  that  the  deceased,  Levinston, 
was  on  the  passenger  train  of  the  defendant 
company,  a  passenger,  to  be  carried  from 
Council  BlufCs  to  the  city  of  Omaha.  It  was 
the  duty  of  the  employes  of  the  defendant 
company,  when  it  stopped  at  Tenth  street 
for  the  purpose  of  allowing  passengers  to 
alight,'  to  wait  as  long  as  it  was  necessary 
for  all  the  passengers  to  alight,  and  to  see 
to  it  that  those  who  desired  to  alight  at  that 
point  had  an  opportunity  to  do  so.  And  If 
the  conductor  of  the  train  failed  to  look  at 
the  front  car  to  see  about  the  alighting  of 
passengers,  and  to  know  that  all  those  who 
desired  to  alight  had  alighted,  and  the  de- 
ceased, Levinston,  was  one  of  those  who  de- 
sired to  alight,  and  was  in  the  act  of  alight- 
ing, and  the  conductor  gave  the  signal  to 
start  forward  before  Mr.  Levinston  alighted, 
whether  he  saw  him  or  not  &nd  by  reason 
of  the  car  starting  forward  before  he  had 
alighted,  and  by  reason  of  the  car  starting 
forward  the  deceased,  Levinston,  fell  and 
was  injured,  then  your  verdict  should  be  in 
favor  of  the  plaintiff  for  such  damages  as, 
under  the  Instructions  of  the  court  elsewhere 
given,  yon  find  her  entitled  to."  The  por- 
tion of  this  Instruction  particularly  complain- 
ed of  Is  that  part  which  states  it  to  be  the 
duty  of  the  defendant  to  see  to  it  that  those 
who  desired  to  alight  had  an  oppoi^uity  to 
do  so,  and  to  know  that  all  those  who  de- 
sired to  alight  had  alighted.  When  the 
whole  instruction  is  considered,  we  do  not 
think  that  it  was  erroneous.  The  Jury  was 
not  told  that  it  might  baae  a  verdict  merely 
on  the  portions  of  the  Instruction  of  which 
complaint  is  made.  The  rest  of  the  instruc- 
tion showed  that  it  was  necessary,  in  order 
to  charge  the  company,  that  the  conductor 


should  have  failed  to  look  at  the  front  ear 
to  see  about  the  alighting  of  passengers,  and 
by  that  failure  failed  to  know  that  those  d«!- 
siring  to  alight  had  done  so,  and,  further- 
more, that  Leylnston  must  have  been  at  that 
time  in  tlie  act  of  alighting,  and  the  conduct- 
or must  have  given  the  signal  to  start  be- 
fore he  alighted.  An  instruction  of  this  char- 
acter is  always  dangerous,  and  the  practice 
of  so  framing  instructions  in  neglisence 
cases  has  been  frequently  disapproved.  But 
it  was  the  duty  of  the  street-railway  com- 
pany, as  a  public  carrier  of  passengers,  to 
exercise  the  highest  degree  of  care  for  their 
safety.  The  proof  showed  that  Levinston 
attempted  to  alight  from  the  rear  platform 
of  the  motor.  The  conductor  was  on  the 
front  platform  of  the  trailer,  and  It  was 
therefore  practicable  for  him  to  observe  Ler- 
Inston's  acts.  If  In  that  situation  Levinston 
was  in  the  act  of  alighting,  and  the  conduct- 
or, without  seeing  him,  and  without  taking 
precautions  to  see  that  all  who,  by  such  acta 
or  similar  acts,  had  shown  an  Intention  to 
alight,  had  done  so,  caused  the  train  to  be 
started,  and  the  injury  thereby  resulted,  we 
can  see  no  room  for  any  difference  of  opbtr 
ion  as  to  the  inference  to  be  drawn.  Any 
reasonable  mind  must  conclude,  under  sucli 
state  of  facts,  that  the  company  did  not  ex- 
ercise the  highest  degree  of  care  of  wbirli 
human  foresight  and  vigilance  are  capable. 
The  instruction  is  not  reasonably  sasceptiMe 
of  the  construction,  which  the  defendant 
places  upon  it,  of  charging  the  conductor 
with  notice  of  secret  nncommunlcated  inten- 
tions on  the  part  of  the  passenger  to  aliglit: 
and  it  was  not  eiToneously  prejudicial  to  the 
defendant     Judgment  affirmed. 


FOX  et  al.  T.  MeCLAT  et  at 

(Supreme  Court  of  NebrasluL     June  16,  1S96l) 

Exemptions— Hombstbads—Clmhs  fob  Wages- 
Statutes — Amendment — Repeal — Juoo- 
HKNT  — Equitable  Relief. 

L  An  employs  who  so  far  retains  the  roa- 
trol  of  the  worli  in  hand  that  he  is  not  eubj-ct 
to  the  direction  of  his  employer  while  en^ntj^ 
thereat  is  an  independent  contractor,  ami  not 
within  the  exception  of  lection  631,  Cit.  Code, 
reUtting  to  clerks',  laborers',  and  mechaiuc^ 
wages. 

2.  Equity  will  not  Interfere  to  prevent  tk* 
enforcement  of  a  judgment  on  account  of  mfrt 
error  of  law. 

3.  The  act  of  1879  entitled  "An  act  to  pro- 
vide for  the  selection  and  dispoaition  of  bome- 
Bteads  and  to  exempt  the  same  from  jndpnent 
lienE  and  from  attachment  levy  or  sale  np-in 
execution  or  other  process,"  is  complete  in  it- 
self, and  embraces  the  entire  snbject  indicated 
by  its  title. 

4.  The  provision  of  section  '531,  Civ.  Citit. 
tJiat  nothing  therein  contained  shall  be  cns- 
Btmed  "as  to  exempt  any  property  in  this 
itate  from  execation  or  attachment  for  derW 
laborers',  or  mechanics'  wages,"  has  no  a|v'>- 
cation  to  property  exempt  as  a  homestead  no- 
der  the  laws  of  mis  state. 

e.  Section  1  of  the  act  of  ISTO  dccJana  tlut 
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the  homestead  "skall  be  exempt  from  jadgment 

liens  and  from  execution  and  forced  sale  except 
as  in  thia  chapter  proTided."  The  only  excep- 
tions therein  named  are  (1)  debts  secnred  by 
mechanics',  laborers',  and  vendors'  liens;  <2) 
del>ts  secured  b^  mortgage  executed  by  both 
liusband  and  wife  or  an  unmarried  claimant. 
Held,  that  the  provision  of  the  Code  relating  to 
cierka',  laborers',  and  meclianics'  wages,  if  ap- 
plicable to  homesteads,  vras,  so  far  as  it  con- 
Bicts  with  the  ac  above  mentioned,  thereby  re- 
pealed. 

6.  Evidence  examined,  and  JtM  to  sustain 
the  finding  and  decree  of  the  district  court. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty;  Tlbbets,  Judge. 

Action  by  George  A.  Fox  and  another 
igainst  Samuel  McClay  and  others  to  nullify 
i  Judgment,  cancel  a  deed,  and  for  Injunc- 
tion. S'rom  a  judgment  for  plaintiffs,  de- 
Tendants  appeal.    Affirmed. 

John  S.  Bishop,  for  appellants.  W.  B. 
Clomstodc  and  Reese  &  GiUseson,  for  appel- 
lees. 

POST,  C.  J.  This  was  a  proceeding  In 
equity  by  the  plaintiffs,  George  Fox  and  Ella 
Pox.  husband  and  wife,  in  the  district  court 
lor  ILdincaster  county,  against  Samuel  Mc- 
:;iay,  Wilbur  M.  Judd,  and  O.  Larsen,  and 
'rom  a  decree  in  their  favor  the  defendants 
lamed  irnve  prosecuted  an  appeal  to  this 
jourt. 

The  facts  alleged  as  grounds  for  the  relief 
longht  are  substantially  as  follows:  In  the 
nontb  of  January,  1890,  the  defendant  Lar- 
ien  procured  the  entry  by  S.  T.  Cochran,  a 
nstiee  of  the  peace  for  Lancaster  county,  of 
I  judgment  against  the  said  George  Fox  in 
be  sum  of  $7.90  and  costs  of  suit  taxed  at 
i3.85.  That  the  Indebtedness  upon  which 
mch  judgment  was  rendered  was  for  a  pair 
>f  boots  before  that  time  purchased  by  the 
laid  George  Fox  from  the  plaintiff  therein, 
ind  tbat  no  part  thereof  was  for  work  and 
abor.  But  for  the  purpose  of  fraudulently 
leceivlng  the  said  justice,  and  in  order  to 
leprive  the  said  George  Fox  and  his  family 
if  the  exemptions  provided  by  statutes  of 
his  state,  said  Larsen  falsely  represented 
aid  Indebtedness  to  be  for  work  and  labor, 
ind  thereby  procured  a  finding  to  that  effect 
o  be  made  and  entered  In  connection  with 
be  judgment  aforesaid.  That  a  transcript 
it  said  judgment  was  thereafter  filed  in  the 
iffice  of  the  clerk  of  the  district  court  for 
Jincaster  county,  and  an  execution  issued 
or  the  satisfaction  thereof,  by  virtue  of 
vbicb  the  said  McCIay,  as  sheriff,  on  the  6th 
lay  of  January,  1891,  sold  to  the  defendant 
ndd,  for  the  sum  of  $100,  lot  16,  block  5,  in 
■;ast  Park  addition  in  the  city  of  Lincoln, 
rliicb  was  at  the  date  of  said  Judgment,  and 
till  is,  the  homestead  of  the  plaintiffs  and 
heir  family,  and  as  such  has  been  contin- 
lously  occupied  by  them;  and  that  on  the 
6tb  day  of  March,  1891,  a  deed  was  exe- 
uted   by  the  said  sheriff,  whereby  be  pre- 


tended to  convey  to  said  Judd  the  premises 
al>ove  described.  Tbat  on  the  IStta  day  of 
May  following, '  the  defendant  last  named, 
claiming  title  to  said  premises  by  virtue  of 
the  aforesaid  sheriff's  deed,  lodged  with  a 
justice  of  the  peace  for  said  county  a  com- 
plaint alleging  tbat  he  was  entitled  to  the 
possession  thereof,  but  that  the  plaintiffs 
herein  unlawfully  and  forcibly  detained  the 
same.  That  plaintiffs  failed  to  appear  and 
defend  In  that  proceeding  by  reason  of  a 
mistake  respecting  the  hour  set  for  the  hear- 
ing thereof,  whereby  judgment  was  rendered 
against  them  in  their  absence  for  the  resti- 
tution of  the  premises  aud  for  costs  of  suit, 
and  which  the  said  justice  refuses  upon  their 
motion  to  set  aside  and  vacate.  Tbat  a  writ 
of  restitution  was  subsequently  issued  and 
placed  In  the  bands  of  said  sheriff,  and  which 
he  now  threatens  to  execute  by  removing 
the  plaintiffs  and  their  children  from  said 
premises,  and  putting  said  Judd  in  possession 
thereof  pursuant  to  the  judgment  last  men- 
tioned. It  is  further  alleged  that  the  real 
estate  described,  the  title  of  which  is  in  the 
said  IJlla  Fo^,  is  of  the  value  of  $1,500  only, 
and  is  accordingly  exempt  to  the  plaintiffs 
as  a  homestead  under  the  laws  of  this  state. 
The  prayer  is  that  the  Judgment  first  above 
mentioned  be  declared  null  and  void;  that 
the  sale  and  deed  to  the  defendant  Judd,  as 
well  as  the  Judgment  of  restitution,  be  can- 
celed and  set  aside,  and  the  defendants  for- 
ever enjoined  from  asserting  title  or  right  of 
possession  under  and  by  virtue  of  said  jadg- 
ment  or  proceedings  thereunder.  The  de- 
fendants Judd  and  McCUiy  answered,  alleg- 
ing that  the  judgment  first  mentioned  was 
rendered  for  work  and  labor  before  that 
time  performed  by  Larsen  upon  due  notice, 
and  1b  in  all  respects  regular  and  valid;  that 
subsequent  to  the  sale  by  the  sheriff  of  the 
property  in  dispute  the  plaintiffs  herein  join- 
ed in  resisting  the  confirmation  thereof  on 
the  ground  tbat  said  property  was  their  home- 
stead, which  objection,  although  supported 
by  plaintiff's  own  affidavits,  was  overruled, 
and  the  sale  in  due  form  confirmed,  which 
order  remains  in  full  force  and  effect,  and  is 
an  adjudication  of  the  issue  thus  presented. 
The  other  allegations  of  the  petition  are  put 
In  Issue  by  t&e  answer.  The  reply  is  a  gen- 
eral denial. 

The  question  first  claiming  attention  is 
that  of  the  validity  of  the  original  judgment 
upon  which  the  subsequent  proceedings  de- 
pend. We  quite  agree  with  counsel  for  plain- 
tiffs that  Larsen  was  not  wltliin  the  excep- 
tion contained  in  section  531  of  the  Code, 
providing  that  nothing  therein  contained 
shall  be  construed  as  exempting  "any  prop- 
erty in  this  state  from  execution  or  attach- 
ment for  clerks',  laborers',  or  mechanics' 
wages,"  etc.  The  claim  upon  which  that 
judgment  rests  was,  as  we  have  seen,  the 
price  of  a  pair  of  boots,  and  which,  as  the 
record  discloses,  were  manufactured  by  Lar- 
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fien  ujtoD  the  written  order  of  the  plaintiff 
George  Fox.  But  the  relation  of  the  former 
to  the  latter  was  that  of  an  Independent  con- 
tractor, and  uot  that  of  master  and  serrant, 
AS  contemplated  by  the  statute.  In  Lang'T. 
Simmons,  64  Wis.  529.  25  N.  W.  650,  the  test 
was  held  to  be  whether  one  claiming  rights 
under  the  statute  letains  the  entire  control 
-of  the  work  to  be  done,  or  whether  he  Is  sub- 
ject to  the  control  and  direction  of  the  other 
party;  that,  if  a  servant  or  employ^  occuplea 
«uch  relation  towards  his  «nployer  that  the 
latter  can  control  and  direct  him  while  en- 
gaged In  the  work  In  hand,  he  Is  within  the 
protection  of  the  statute  exempting  wagres, 
otherwise  not.  The  rule  thus  stated  aj)- 
pears  altogether  reasonable  and  Just,  and  is 
fully  supported  by  the  numerous  authorities 
to  which  reference  Is  made  In  the  case  above 
-cited.  There  Is,  however,  a  fatal  objection  to 
the  reasoning  of  plalntlfFs  with  respect  to  this 
branch  of  the  case,  viz  the  failure  of  George 
Fox  to  exhaust  his  remedy  before  the  Justice 
of  the  peace.  He  was  notified  that  he  bad 
been  sued  by  Larsen  on  account  for  work 
and  labor,  but  permitted  Judgment  to  be  en- 
tered against  him  by  default,  and  which, 
although  obviously  erroneous.  Is  not  void  In 
the  sense  that  It  car  be  Impeached  In  a 
purely  collateral  proceeding.  It  Is  shown 
by  the  record  that  the  property  In  contro- 
versy was  at  and  prior  to  the  date  of  the 
levy  thereon  held  by  George  Fox  under  and 
by  virtue  of  a  contract  of  purchase  from  one 
Huff,  and  that  pending  the  subsequent  pro- 
'Ceedlngs  he  assigned  said  contract  to  his 
wife,  Ella  Fox,  who  procured  Its  cancella- 
tion, and  the  execution  of  a  new  agreement 
In  her  own  name  by  said  Huff.  It  is  from 
the  foregoing  facts  argued  that  Ella  Fox 
took  subject  to  the  levy  to  satisfy  the  Judg- 
ment against  her  husband,  and  was  not, 
therefore,  a  necessary  party  to  confirmation 
proceeding.  There  would  have  been  some 
force  In  that  argument  provided  the  Judg- 
ment against  George  Fox  had  been  a  lien  up- 
on the  property  In  controversy.  But,  as 
■clearly  established  by  the  proofs,  said  prem- 
ises were  during  all  of  the  time  in  question 
actually  occupied  by  the  plalntlflFs  and  their 
family  as  a  homestead,  and  we.re  exempt  to 
them  under  the  provisions  of  chapter  36, 
Comp.  St.  Schrlbar  v.  riatt,  19  Neb.  625.  28 
N.  W.  289;  Giles  v.  Miller,  36  Neb.  846,  64 
N.  W.  551;  Boumann  v.  Franse,  37  Neb.  807, 
36  N.  W.  395.  The  provision  of  the  Code 
excepting  clerks',  laborers',  and  mechanics' 
wages  from  the  operation  of  the  exemption 
taws  of  the  state  appears  In  the  Revised 
Statutes  of  1866.  The  provision  exempting 
homesteads  is  found  In  the  act  approved 
February  26,  1879,  entitled  "An  act  to  pro- 
vide for  the  selection  and  disposition  of 
homesteads,  and  to  exempt  the  same  from 
Judgment  liens,  and  from  attachment  levy 
or  sale  upon  execution  or  other  process," 
section  1  of  which,  after  defining  the  home- 


stead, declares  that  It  "shall  be  exempt  fmn 
Judgment  Hens  and  from  execution  or  f«H<ced 
sale  except  as  in  this  chapter  provided." 
The  only  exceptions  therein  appearing  arc 
those  enumerated  in  section  3,  viz. :  (1)  Debu 
secured  by  mechanics',  laborers',  or  vendors' 
liens;  (2)  debts  secured  by  mortgage  ex- 
ecuted and  acknowledged  by  both  husband 
and  wife,  or  an  unmarried  claimanL  The 
act  last  mentioned  Is,  as  indicated  by  its 
title,  complete  in  itself,  and  embraces  the 
entire  subject-matter  ot  the  selection,  ex- 
emption, and  disposition  of  the  home- 
stead. Granting,  therefore,  that  the  fore- 
going provision  of  the  Code  relating  to 
clerks',  laborers',  aid  mechanics'  wages  was 
intended  to  apply  to  property  otherwise  ex- 
empt as  a  homestead.  It  Is  In  radical  con- 
flict with  section  1  of  the  act  of  1879.  and 
was  thereby  repealed  by  Implication.  Brome 
V.  Cuming  Co.,  31  Neb.  362,  47  N.  W.  KKO; 
State  V.  Benton',  33  Neb.  823,  51  N.  W.  1-Ri. 
State  V.  Bemls,  45  Neb.  724.  64  N.  W.  3iS. 
Nor  can  the  fact  that  the  same  provision  is 
found  in  the  act  of  1887,  amendatory  of  sec- 
tion 531  of  the  Code,  be  regarded  as  ma- 
terial, staice  the  evident  purpose  of  that  meas- 
ure Is  to  limit  the  amount  of  property  ex- 
empt in  certain  cases,  and  by  no  reasonab'.t 
construction  can  it  be  said  to  affect  the  stat- 
ute relating  to  homesteads.  But  the  propos: 
tlon  most  relied  upon  by  defendants  is  that 
the  question  whether  or  not  the  Larsen  Jnd? 
ment  was  a  lien  upon  the  premises  was  b; 
the  order  of  confirmation  determined  ad- 
versely to  the  plaintiffs.  It  should  be  ob- 
served that  the  alleged  appearance  in  that 
proceeding  by  Ella  Fox  is  put  In  issue  by 
the  answer,  and,  among  other  findings  of  tin 
district  court,  is  the  following:  'The  said 
Ella  Fox  was  not  a  party  to  the  action,  and 
not  a  party  to  the  confirmation  proceedings^ 
under  said  sale,  and  was  not  concluded  by 
such  confirmation."  The  record  shows  that 
Mrs.  Fox,  by  attorney,  on  January  28,  1S91. 
objected  to  the  confirmation  on  the  follow- 
ing grounds:  "(1)  She  is  the  owner  of  th-^ 
premises,  and  the  execution  was  not  issne>l 
for  the  satisfaction  of  any  Judgment  against 
her;  (2)  the  execution  defendant,  George  Fox. 
has  no  interest  In  said  premises;  (3)  the  con- 
firmation of  the  sale  and  the  recording  of  a 
sheriff's  deed  will  cast  a  cloud  upon  ber 
title;"  and  which  objections  were  supportt^ 
by  affidavits  of  the  plaintiffs  herein.  Oc 
the  other  hand,  it  is  shown  by  the  teetlmon; 
of  the  plaintiffs  that  the  appearance  in  the 
name  of  Mrs.  Fox  was  wholly  unauthorised 
and  that  the  affidavits  mentioned  were  b; 
them  intended  to  be  used  in  support  of  like 
objections  interposed  by  the  said  George 
Fox.  The  finding  In  favor  of  the  plaintiffs, 
based  upon  the  foregoing  evidence,  which 
is  undisputed  except  by  the  record  above  re- 
ferred to,  must,  for  the  purpose  of  tbis  prv>- 
ceedlng,  be  accepted  as  conclnslve.  TV 
single   question   presented    upon    the    flnaJ 
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Analjrais  of  the  cause  by  the  district  court 
was  that  of  the  reracity  of  the  plaintiffs, 
«nd  which,  as  Is  obvious  from  the  result,  was 
resolved  in  th^r  favor.  The  decree  is  in 
Accordance  with  the  proofs,  and  will  be  af- 
firmed. We  may  add  that  counsel  for  de- 
fendants, by  faillBg  to  discuss  the  effect  of 
the  Judgm«it  against  the  plaintiffs  in  the 
proceeding  for  the  forcible  detention  of  the 
property,  have  rendM«d  oBaecesBary  an  ex- 
amination of  that  subject     Affirmed. 


CITY  OF  OMAHA  t.  HAWVER. 
(Supreme  Court  of  Nebraska.    June  IG,  1896. j 
Dbdication— AcoBFTANCB— UurrioiivoT   OF  Bvi- 

DBNGB. 

1.  WJjerp  the  acta  of  an  owner  of  real 
estate  are  relied  upon  to  prove  that  he  has 
dedicated  it  to  the  public,  the  acts  must  be 
Buch  as  to  clearly  manifest  an  intention  on  his 
part  to  dedicate  it,  and  the  public  mast  have 
so  acted  with  reference  to  the  property  as  to 
indicate  an  intention  of  acceptance  of  the  prop- 
erty dedicated. 

2.  Acts  ot  an  owner  which  amount  to  a 
dedication  of  his  property  to  the  public  mnst 
be  such  as  indicate  an  abandonment  of  the 
use  of  the  property  exclusively  to  the  public. 

3.  The  plaintiff  owned  an  unplatted  tract 
of  land  in  the  limits  of  a  city  so  situate  that 
Sixth  street  of  said  city,  if  extended,  would  pass 
through  it  Before  said  street  was  extended 
through  his  land  he  sold  a  part  of  the  tract, 
conveying  it  by  metes  and  bounds,  one  of  the 
calls  in  the  conveyance  being  so  many  feet  to 
the  west  line  of  Sixth  street.  BM,  that  this 
act  of  the  owner  was  not  alone  sufficient  to  sus- 
tain a  finding  that  he  had  dedicated  any  part 
of  his  land  to  the  public  to  be  used  as  a  part  of 
said  street 

4.  Certain  acts  of  an  owner  of  real  estate, 
from  which  it  was  claimed  he  had  dedicated  to 
the  public  a  part  thereof,  set  out  in  the  opin- 
ion,  and  held  not  sufficient  to  sustain  a  finding 
ot  such  dedication. 

(Syllabus  by  the  Court) 

Brror  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Samuel  Hawver  against  the  city 
of  Omaha.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.   Affirmed. 

W.  3.  Council,  E.  3.  Gomisb,  and  J.  H. 
Macomber,  for  plaintiff  in  error.  Leavltt 
Bnmbam  and  Alfred  Pizey,  for  defendant 
in  error. 

RAOAN,  0.  Samuel  Hawrer  brought  this 
suit  to  the  district  court  of  Douglas  county 
against  the  city  of  Omaha  to  recover  the 
value  of  certain  of  bis  real  estate  which,  he 
alleged,  the  city  without  any  authority  of 
law  bad  on  the  10th  of  November,  1888,  ap- 
propriated to  Its  use  for  the  purposes  of  a 
street  So  much  of  the  answer  of  the  city 
as  is  material  here  was  as  follows:  "The 
said  city  denies  that  on  the  19th  day  of  No- 
vember, 1888,  It  entered  upon,  seized,  or  took 
possession  of  and  appropriated  to  its  use 
the  said  strip  of  ground  in  controversy;  but 
in   tbat  behalf  alleges  the  fact  to  be  that 


said  strip  of  ground,  long  prior  to  said  date, 
had  been  duly  dedicated  by  the  plaintiff  to 
the  public  as  a  public  highway,  and  for  the 
use  of  the  public  as  a  public  street."  Haw- 
ver had  a  verdict  and  Judgment  and  the 
city  has  brought  the  case  here  for  review. 

1.  Hawver  owned  what  Is  known  as  "Tax 
Lot  11,"  in  section  26,  township  15  N.,  range 
13  E.  On  one  side  of  this  land  was  what  Is 
known  as  "Credit  Fonder  Addition,"  to  the 
south  line  of  which  extended  Sixth  street 
On  the  other  side  of  Hawrer's  land,  cross- 
ing an  Imaginary  extension  of  said  Sixth 
street  at  right  angles,  was  Bancroft  street. 
An  extension  of  Sixth  street  in  a  straight 
line  from  the  south  side  of  Credit  Fonder 
addition  to  Bancroft  street  would  pass 
through  Hawver's  land.  It  is  not  disputed 
that  In  Novembei,  18S8,  the  city  of  Omaha 
extended  Sixth  street  from  the  south  line 
of  Credit  Fonder  addition  to  Bancroft  street, 
and  In  so  doing  appropriated  a  strip  of  land 
60  feet  in  width  and  1,287  feet  in  length 
through  said  tax  lot  11;  but  the  contention 
of  the  city  Is  that  the  strip  of  ground  so 
appropriated  by  It  for  the  extension  of  Sixth 
street  had  been,  prior  to  that  time,  dedicated 
to  the  public  for  the  purposes  of  a  street 
by  Hawver,  and  this  was  the  only  point 
litigated  in  the  court  below.  At  the  close  of 
the  evidence  the  city  requested  the  court  to 
charge  the  Jury  as  follows:  "Tou  are  in- 
structed that  it  yon  find,  from  the  evidence, 
that  prior  to  the  commencement  of  this  ac- 
tion the  plaintiff  dedicated  the  strip  of 
ground  in  controversy  as  a  part  of  Sixth 
street  It  would  be  your  duty  to  return  n 
verdict  In  this  action  in  favor  of  the  de- 
fendant" The  court  refused  to  give  this  in- 
struction, and  limited  the  Jury  to  a  consid- 
eration of  the  value  of  the  real  estate  of 
Hawver  appropriated  by  the  city  for  the 
purposes  of  Sixth  street  If  the  evidence  In- 
troduced before  the  Jury  would  have  sup- 
ported a  special  finding  that  Hawver  had 
dedicated  the  real  estate  to  the  public  for 
the  purposes  of  a  street,  then  the  court  erred 
in  refusing  to  give  the  instruction  requested. 
The  evidence  introduced  on  the  trial,  direct- 
ed, to  the  question  as  to  whether  Hawver 
had  made  a  dedication  of  the  real  estate, 
was  as  follows:  In  July,  1885,  Hawver  sold 
and  conveyed  to  one  Kasper  an  acre,  more 
or  less,  of  said  tax  lot  11.  The  real  estate 
conveyed  was  described  by  metes  and 
bounds,  one  of  the  calls  in  the  conveyance 
being  the  west  Hue  of  Sixth  street  "Q. 
You  may  state  whether  or  not  any  plat  was 
presented  to  you  at  the  time  of  making  this 
land  contract  A.  Yes,  sir.  Q.  Describe  that 
plat  as  near  as  yon  can.  A.  It  was  not  an 
engineer's  plat  It  was  a  sketch  that  he  had 
drawn  off.  He  said  he  had  drawn  It  to  a 
scale,  and  showed  me  how  Sixth  street  would 
come  through,  and  Arbor  street,  and  Caatel- 
lar  street,  and  also  the  street  on  the  east 
side  of  the  half  street      Q.  This  plat  of 
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which  they  speak  was  a  mere  paper?  A. 
"Sea,  sir.  Q.  Yon  do  not  know  whether  It 
was  ever  filed  or  acted  upon,  or  what  was 
done  with  it?  A  No,  sir;  It  was  drawn  up 
for  the  purpose  of  showing  what  might  be 
done  with  the  land.  It  was  on  stiff  engi> 
Beer's  paper  Q.  State  whether  or  not  Sixth 
street  In  front  ot  ycur  property  since  that 
time  has  been  used  as  a  street  since  it  was 
graded.  A.  Since  last  year,  I  believe.  Q. 
What  was  It  before  that  time?  A.  I  under- 
stand it  was  a  street  before  It  could  be  used 
for  traveL  Q.  Why?  A.  There  was  a  ravine 
in  front  of  my  property.  Q.  Do  you  remem- 
ber the  time  that  Sixth  street  near  Bancroft 
was  graded.— when  the  dirt  was  taken  out? 
A.  Yes,  sir.  Q.  When  was  that?  A.  At  the 
time  they  were  grading  Bancroft  street.  Q. 
Who.  was  grading  Bancroft  street?  A.  The 
city.  Q.  The  contractor  took  the  dirt  off 
from  Sixth  and  put  it  into  Bancroft  street? 
A.  Yes,  sir.  Q  How  far  did  that  extend 
north  from  Sixth  street  at  that  time?  A.  I 
would  think  about  three  hundred  feet  Q. 
To  the  point  where  the  gully  commences? 
A.  No;  they  did  not  go  that  far.  Q.  What 
year  was  Bancroft  street  graded?  A.  I  think 
in  1888.  Q.  Is  it  not  a  fact  that  Sixth  street, 
when  Bancroft  street  had  been  Improved 
somewhat,  and  prior  to  1890,  and  in  the  year 
1888?  A.  There  had  been  dirt  taken  out  of 
there;  yes,  sir.  Q.  In  what  year  was  that? 
A.  At  the  time  they  graded  Bancroft  street. 
I  could  not  say  the  year.  Q.  It  was  in  the 
year  1888?  A.  I  could  not  say  the  year.  Q. 
Can  you  approximately  state?  A.  It  has 
been  two  or  three  years  before  this  last 
grading  was  done.  Q.  That  was  on  the  line 
of  Sixth  street,  near  Bancroft?  A.  Yes,  sir. 
Q.  And  extended  up  to  the  point  where  the 
land  fell  off  Into  this  deep  gully?  A.  It  ex- 
tended something  like  three  hundred  or 
three  hundred  and  fifty  feet  north  of  Ban- 
croft street  Q.  Who  took  this  dirt  out  of 
Sixth  street  near  Bancroft?  A.  The  con- 
tractor that  had  the  contract  for  Bancroft 
street  Q.  He  wert  on  there,  and  took  dirt 
out,  and  carried  It  on  to  Bancroft  street? 
A.  Yes,  sir.  Q.  Was  that  the  contractor  for 
the  city  for  grading  Bancroft  street?  A. 
Yes,  sir.  Q.  His  grades  are  made  under  the 
direction  of  the  city  engineer?  A.  Yes,  sir. 
Q.  Do  you  Imow  that  fact?  A.  That  is  al- 
ways the  fact.  Q.  Do  you  know  that  they 
were  made  under  the  direction  of  the  city  en- 
gineer? A.  I  do  not  know.  They  generally 
give  Instructlona.  I  only  say  the  fact  as  I 
understand  it  I  do  not  know  whether  the 
engineer  gave  the  instructions  or  not.  Q. 
So  far  as  yon  know  he  might  have  gone  on 
and  taken  it  by  his  own  authority?  A.  Yes, 
sir.  Q.  Do  you  rememl>er  the  time  that 
Sixth  street  near  Bancroft,  was  graded,— 
when  the  dirt  was  taken  out?  A.  Yes,  sir. 
Q.  When  was  that?  A.  The  time  that  they 
graded  Bancroft  street  Q.  Who  was  grad- 
ing  Bancroft  street?   A.  The   city.    Q.  The 


contractor  took  the  dirt  off  trmn  Sixth  and 
put  it  in  Bancroft?  A.  Yes,  sir.  Q.  ^Vhal 
year  was  Bancroft  street  graded?  A.  I 
think  1888.  Q.  This  is  the  time  that  thi» 
dirt  was  taken  out  of  there?  A.  Yea,  sir." 
So  far  as  the  above  bears  upon,  the  city's 
exercising  acts  of  control  over  the  land  in 
question,  prior  to  Novembet,  1888,  we  think 
the  only  legitimate  Inference  from  this  evi- 
dence is  that  the  city  contractors,  whQe 
grading  Bancroft  street,  without  authority 
from  anybody,  went  upon  the  land  of  Haw- 
ver,  and  took  away  dirt,  and  used  it  in  grad- 
ing Bancroft  street.  There  is  no  evidence 
that  this  was  done  under  or  by  the  dlrectioD 
of  the  city  authorities,  or  any  of  tbem,  nor 
with  their  knowledge,  nor  does  it  appear 
that  Hawver  ever  knew  or  consented  to  this 
act  of  the  contractors.  Indeed.  U  would 
seem  that  Hawver  at  this  time  was  a  non- 
resident of  the  state. 

But  it  is  'nslsted  that  the  act  of  Hawver 
In  selling  and  conveying  a  part  of  his  land, 
and  describing  the  land  sold  by  metes  and 
bounds,  one  of  which  boundaries  was  Sixth 
street,  is  evidence  sufficient  to  sustain  a 
finding  that  be  had  dedicated  the  land  now 
sued  for  to  the  public  for  the  purposes  of  a 
street  All  that  we  know  of  the  8o-call«d 
"plat"  made  by  Hawver,  we  gather  from 
the  testimony  quoted  above.  No  plat  of  any 
kind  was  offered  in  evidence  on  the  trial, 
and  it  is  clear  that  the  plat  made  by  Hawver 
was  not  such  a  one  as  Is  contemplated  by 
sections  104-106,  c.  14,  art.  1,  Comp.  St 
Hawver  had  not  laid  out  his  land  into  a  dtr 
or  village,  or  any  addition  to  one.  He  liad 
not  caused  It  to  be  surveyed  and  platted  iDt>.> 
lots,  blocks,  streets,  and  alleys.  In  so  fV 
as  the  evidence  shows,  he  had  done  nothing 
looking  to  his  land  becoming  an  addition  to 
the  city  of  Omaha,  nor  towards  platting  it 
into  lots  and  blocks.  The  fair  inference  from 
the  evidence  is  that  he  supposed  that  Sixth 
street  would  at  some  time  be  extendttl 
through  his  land,  and  that  he  made  a  tracine 
of  his  property  on  a  piece  of  paper  simplr 
for  his  own  use  and  convenience;  and  in 
the  deed  to  Kasper  he  described  the  land  scld 
to  him  as  botmded  on  one  side  by  Sixth 
street,  though  at  that  time  the  street  lisd 
not  been  extended,  and  nothing  bad  been 
done  lo<d£ing  to  its  extension.  Where  the 
acts  of  an  owner  of  real  estate  are  relied 
upon  to  prove  that  be  has  dedicated  it  to  the 
public,  the  acts  must  be  such  as  to  dearly 
manifest  an  Intention  <»  his  part  to  dedi- 
cate it  and  the  public  must  have  so  acteJ 
with  reference  to  the  property  as  to  Indi- 
cate an  Intention  on  its  part  of  acceptance 
of  the  property  dedicated.  Graham  v.  Hart- 
nett  10  Neb.  BIT,  7  N.  W.  280;  Gwyun  r. 
Homan,  15  Ind.  201.  Acts  of  au  owner 
which,  it  is  claimed,  amount  to  a  dedicatioo 
of  his  property  to  the  public,  must  l>e  such  af 
indicate  an  abandonment  of  the  nse  of  thr 
property  exclusively  to  the  public.    Irwhi  t. 
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J>bdon,  0  How.  9.  In  BuBhman  ▼.  Olbson, 
15  N'eb.  676,  20  N.  W.  100,  289,  this  court 
beld:  "Where  certain  lands  in  an  addition  to 
-a  city,  but  not  platted,  were  conveyed  by 
metea  and  bounds,  one  of  the  calls  in  the 
-deed  tjeing  a  certain  number  of  feet  to  an  al- 
ley, tticnce  along  said  alley,  etc.,  there  being 
in  fact  no  aUey  at  the  place  indicated,  as 
Mras  well  known  to  the  purchaser,  but  a  strip 
20  feet  in  width  was  reserved  for  that  pur- 
pose when  the  city  in  fact  was  extended  to 
that  point,  held,  that  the  alley  was  not  a  pub- 
lic one,  and  the  purchaser  could  not  enjoin 
the  owner  of  the  fee  from  erecting  bars 
across  the  same."  Tested  by  these  authori- 
ties, the  conduct  of  Hawver  In  making  the 
pkit  of  bis  land,  and  conveying  a  part  of  it 
by  metes  and  bounds,  one  of  which  bound- 
aries was  Sixth  Street,  is  not  alone  sufficient 
evidence  to  sustain  a  finding  that  he  had  ded- 
icated the  land  in  controversy  to  the  public 
for  the  purposes  of  a  street  The  court,  there- 
fore, did  not  err  In  refusing  to  give  the  in* 
structlon  asked  by  the  city,  and  its  Judgment 
is  affirmed.     Affirmed. 


PALMEK  T.  BANK  OP  ZUMBROTA  (three 
casea).     PALMER  et  al.  v.  GEORGB 
et  aL     THACHER  v.  WOOD- 
BURY et  al. 

^Supreme  Court  of  Minnesota.     June  10,  1896.) 

IssoLVKNT  Banking  Corpokatiows— Wihdino  Dp 
—  Bhinoixo  in  Stockboldbrs — Procbdokb  — 

Pl,EAI>INO— ISTIBVBXTIOK — DbMDBREK — APPKAI, 
— UARMI.ESa  Errok. 

1.  Where  a  creditor  of  an  inaoivent  bank- 
ing corporation  institutes  an  action  against  it 
under  the  proTiaiona  of  Gen.  St.  1894,  c.  76,  SS 
XiOOO,  5001,  and  aecurea  tlie  appoiutment  of  a 
reoeirer,  bnt  fails  to  take  any  ateps  towards 
bringing  the  stockholders  of  the  inaoivent  into 
the  action,  any  other  creditor  may,  upon  an  ex 
parte  application  to  the  court,  ahowing  the  ne- 
^■etisity  of  enforcing  the  statutory  liability  of 
«nch  atockholdera,  obtain  an  order  allowing 
liiiii,  in  bis  own  behalf,  and  in  behalf  of  all  oth- 
■er  creditors,  to  intervene  and  file  a  complaint 
making  the  stockboldera  parties  defendant,  and 
to  bring  them  into  the  action  for  the  purpose  of 
^iRcortaining  and  determining  their  statutory 
liability  in  the  same  proceeding. 

2.  Prior  to  the  application  above  referred 
to,  an  interlocutory  judgment  or  decree  had 
t>e«n  entered  against  the  bank  for  want  of  an- 
swer, adjndging  it  to  be  insolvent,  and  confirm- 
ing the  provisional  appointment  of  a  receiTer 
nnd  making  the  appointment  permanent.  This 
was  alleged  in  tne  complaint.  Held  that,  if 
«uch  a  judgment  was  essential,  under  the  pro- 
Tisions  of  section  5904  (and  upon  this  question 
no  opinion  is  expressed),  the  allegations  were 
«nfficient 

3.  When  a  creditor  has  been  allowed,  upon 
/application,  and  by  order  of  the  conrt,  to  inter- 
vene and  file  a  complaint,  and  to  bring  stock- 
liolders  into  an  action  instituted  under  the  pro- 
visions of  sect!oni<  5900,  5901,  and  they  have 
t>een  brought  in.  there  is  but  one  action  or  pru- 
■ceeii'mg  pending  As  the  insolvent  corporation 
is  alread.v  a  defendant  therein,  it  need  not  be 
named  as  a  defendant  in  the  complaint  just  re- 
<erred  to,  por  again  be  served  with  a  summons. 

A.  After  another  creditor  has  been  permit- 


ted to  file  a  complaint  which  brings  the  stock- 
holders into  the  action,  it  is  too  late  for  the 
creditor  who  instituted  the  action  to  amend  his 
complaint  to  the  .same  end. 

5.  If  a  complaint  states  a  canse  of  action 
against  any  one  of  several  defendants  jointly 
demurring,  an  order  overruling  the  demurrer 
must  be  affirmed. 

6.  If  a  judgment  entered  In  strict  accord- 
ance with  the  order  of  the  court  for  judgment 
departs  from  or  exceeds  the  relief  demanded  in 
the  complaint,  the  proper  remedy  is  by  appeaJ 
from  the  judgment,  not  by  a  motion  to  wnoilj 
vacate  and  set  it  aside. 

7.  In  the  interlocutory  judgment  or  decree 
made  upon  default  in  the  proceedings  above 
mentioned,  the  receiver  was  directed  to  proceed 
by  suit  against  the  stockholders  of  the  insol- 
vent bank  to  ascertain  and  determine  their  stat- 
utory liability..  Btld  to  be  harmless  error,  for 
reasons  stated  in  the  opinion. 

8.  Where  creditors  of  an  insolvent  banking 
corporation,  in  accordance  with  the  terms  of, 
and  in  response  to,  an  order  of  the  court,  made 
and  published  nnder  the  provisions  of  section 
5911,  have  filed  their  claims  in  the  shape  of  an 
Intervener's  complaint,  made  under  oath,  they 
become  parties  to  the  proceeding  or  action.  No 
formal  order  of  the  conrt  making  them  parties 
is  required. 

(Syllabus  by  the  Ck)urt.) 

Appeals  from  district  conrt,  Goodhue  coun- 
ty; F.  M.  Crosby,  Judge. 

Action  by  Heman  H.  Palmer  against  the 
Bank  of  Znmbrota  to  wind  up  the  defendant 
bank  as  insolvent,  and  for  the  appointment 
of  a  receiver.  B.  P.  E.  Thacher  intervened, 
by  leave  of  court.  In  bebalf  of  himself  and 
all  other  creditors  of  defendant,  for  the  pur- 
pose of  bringing  in  the  stockholders  of  de- 
fendant, and  enforcing  their  liability.  Plain- 
tiff moved  to  set  aside  the  order  authorising 
the  intervention,  and  from  an  order  over- 
ruling the  same  he  appeals.  Ed.  S.  Person 
and  others,  stockholders,  who  were  made 
parties  defendant,  demurred  to  the  com- 
plaint of  Intervener;  and  from  orders  over- 
ruling the  same,  they  appeal.  Subsequent- 
ly there  was  a  decree  entered  against  the 
bank,  which  it  moved  to  set  aside;  and  from 
an  order  denying  the  motion.  It  appeals. 
Thereafter  plaintiff  asked  leave  to  file  an 
amended  complaint;  and  from  an  order  de- 
nying the  same^  he  appeals.  Afterwards  a 
motion  was  made  to  make  all  the  intervening 
creditors  parties  plaintiff;  and  from  an  or- 
der granting  tbe  same,  plaintiff  and  certain 
defendant  stockholders  appeal.  Orders  af- 
firmed. 

J.  0.  McClure  and  P.  M.  Wilson,  for  appel- 
lant Bank  of  Zumbrota.  Cbas.  C.  Wlllsou, 
for  appellant  H.  H.  Palmer.  Smith  &  Par- 
sons and  Wright  &  Matcban,  for  creditors. 

COLLINS,  J.  Tbe  Bank  of  Znmbrota  was 
organized  under  the  laws  of  this  state.  In 
1878,  with  a  capital  of  $50,000.  Subsequent- 
ly It  reduced  Its  capital  to  r^.OOO.  In  July, 
1883,  it  suspended  payment.  On  tbe  15th 
of  that  month  a  meeting  of  the  shareholders 
was  called,  and,  believing  the  concern  sol- 
Tent,  it  was  resolved  to  increase  the  capital 
to  140,000  by  Issuing  new  stock  shares  to  the 


Digitized  by  VjOOQlC 


894 


87  NORTHWESTHBN  RBPORTBR. 


aunn. 


amount  of  |20,000.  Several  of  the  depo■l^ 
ors  who  had  not  previously  been  Btockhold- 
ers  were  induced  to  subscribe  for  the  new 
stock  shares,  and  In  payment  therefor  to 
surrender  certificates  of  deposit.  The  bal- 
ance of  the  new  shares  was  subscribed  for 
and  taken  by  the  old  stockholders.  Business 
was  resumed,  but,  on  January  16,  1894,  the 
bank  again  suspended.  H.  U.  Palmer  was  a 
shareholder,  holding  both  old  and  new  stock, 
And  was  also  a  director.  He  was  also  a  de- 
positor in  the  bank,  and  on  the  day  last 
mentioned  commenced  an  action  against  the 
suspended  and  insolvent  Institution,  under 
the  provisions  of  Gen.  St  1884,  H  5900.  5901. 
The  next  day  an  order  of  the  -court  was  en- 
tered appointing  a  receiver,  as  provided  for 
in  section  5902.  The  receiver  at  once  en- 
tered upon  the  performance  of  his  duties, 
and  still  continues  to  perform  the  same.  The 
bank  did  not  appear  or  answer  In  the  action 
instituted  by  Palmer,  and  on  February  23, 
1805,  upon  findings  of  fact,  and  an  order  for 
judgment,  made  by  the  court,  a  judgment 
or  decree  against  it  was  entered,  adjudging 
and  decreeing  that  the  bank  was  insolvent, 
as  alleged  in  the  complaint,  and  sequestrat- 
ing its  estate  and  property  of  every  nature. 
The  former  appointment  of  the  receiver  was 
confirmed  by  the  judgment  and  the  bank, 
with  all  ofiicers.  agents,  and  attorneys,  per- 
manently restrained  from  any  further  busi- 
ness. 

Soon  after  the  appointment  of  the  receiver, 
in  1894,  an  order  of  the  court  bad  been  made 
directing  all  creditors  of  the  insolvent  to 
establish  and  file  their  claims  within  a  speci- 
fied time,  and  among  the  creditors  whose 
claims  were  filed  and  allowed  was  one 
Thacher.  He  held  a  certificate  of  deposit 
when  the  bank  suspended  In  1893,  and  hia 
claim  was  based  upon  a  certiBcate  Issued 
in  place  thereof  soon  after  the  bank  re- 
sumed business  with  the  increased  capital 
and  new  stockholders.  In  March  and  April, 
1895,  pursuant  to  an  order  of  the  court,  the 
receiver  paid  to  each  of  the  creditors  whose 
claims  had  been  allowed  a  dividend  of  20  per 
cent.  Up  to  January  11,  1896,  none  of  the 
persons  who  first  became  shareholders  in 
1893  had  complained  or  objected  In  any  way. 
On  that  day  several  of  these  persons  filed 
claims  against  the  insolvent  estate,  setting 
forth  their  subscription  for  shares  In  July, 
1893,  their  acceptance  of  the  shares  in  satis- 
faction of  the  amounts  due  upon  certificates 
of  deposit  alleging  that  the  shares  had  been 
unlawfully  issued,  offering  to  surrender  the 
same  for  cancellation,  and  demanding  that 
they  be  treated  as  creditors  to  the  extent  of 
the  amounts  paid  for  the  shares.  April  25, 
1895,  Thacher,  as  a  creditor  of  the  estate, 
presented  to  the  court  an  application  for 
leave  to  intervene,  and  to  file  a  supplemental 
complaint  in  behalf  of  himself  and  all  other 
creditors.  In  the  Palmer  action,  for  the  pur- 
pose  of  enforcing   the   double   liability   of 


Btodtbolders,  and  obtained  an  ex  parte  order 
permitting  Mm  to  file  his  complaint  In  Q» 
office  of  the  clerk  of  the  court  where  the  pro- 
ceedings were  pending,  and  to  Issue  a  sum- 
mons to  each  of  the  stockholders,  requiring 
each  to  answer  this  supplemental  complaint 
The  complaint  was  filed,  and  a  sunamons  Is- 
sued and  served.  Un  June  10,  1895,  Palmer 
appeared  and  moved  the  court  to  set  aside 
Its  order  which  permitted  and  authorized 
Thacher  to  Intervene,  to  permit  him  to  file  ■ 
complaint  and  to  summon  the  stockholders 
to  answer  the  same.  In  the  motion  Palmer's 
attorneys  siieclfied  three  grounds  therefor.— 
the  first,  that  no  notice  of  the  appUcatioo 
made  by  Thacher  had  been  served  upon 
Palmer  or  his  attorneys;  and  the  second, 
that  Thacher  was  not  entitled  to  interrene, 
or  to  file  a  complaint  in  intervention,  becaasp 
judgment  had  not  been  entered  in  the  Palmer 
action.  The  third  ground  need  not  l>e  stat- 
ed, as  it  has  been  abandoned.  The  court  be- 
low denied  the  motion,  and  Palmer  appealed. 
This  is  designated  the  "first  appeal." 

Among  the  persons  made  defendants  by 
Thacher's  complainant  were  Bd.  8.  Person; 
George  Person;  Fred.  J.  George,  as  adminis- 
trator of  the  estate  of  Fred  George,  deceased: 
Oscar  H.  Hall,  as  administrator  of  the  estate 
of  Thomas  P.  Kellett,  deceased;  and  Harvey 
Miller,  surviving  executor  and  trustee  of  the 
estate  of  Martin  S.  Chandler,  deceased.  Mil- 
ler demurred  separately  to  the  comphtini. 
while  the  balance  of  the  above-named  defend- 
ants joined  in  a  demurrer.  The  grounds  upoa 
which  these  demurrers  were  based  were  both 
special  and  general,  and  were  the  same  in 
both  cases.  Each  demurrer  was  overruled, 
separate  orders  being  filed  by  the  court  and 
thereupon  a  single  notice  oT  appeal  was  serv- 
ed, all  of  the  demurring  defendants  jolniujc 
therein,  and  but  one  bond  on  appeal  was  fikd. 
This  Is  called  the  "second  appeal." 

We  have  stated  that  on  February  23,  189u. 
a  judgment  or  decree  was  entered  against  the 
bank  in  accordance  with  a  part  of  the  prtyer 
for  judgment  in  Palmer's  complaint  «.>n 
June  10, 18%,  the  defendant  bank,  which  bad 
theretofore  failed  to  appear  In  any  manner, 
moved  to  vacate  and  set  aside  this  Judgment 
or  decree  upon  three  grounds— First  that  it 
departed  from  and  exceeded  the  rdief  de- 
manded by  the  complaint;  second,  tliat  it  was 
contrary  to  law.  In  that  It  authorized  and  di- 
rected the  receiver  to  sue  the  stockholders  up- 
on their  statutory  liability;  and.  third,  thai 
It  was  also  contrary  to  law,  because  it  aa- 
thorized  the  receiver  to  commence  a  numter 
of  Independent  actions  and  did  not  conflne  the 
remedy  of  the  creditors  upon  the  statntoiT 
llabiU^  to  the  statutory  method  of  enforcing 
the  same.  This  motion  was  denied,  and  tl» 
bank  appealed.  This  Is  known  as  the  "thint 
appeal." 

On  the  same  day,  June  10,  1895,  Palmer 
moved  the  court  for  leave  to  file  an  amended 
complaint  in  tbe  actlmi,  and  to  cause  a  soer 
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mons  to  be  scrred  upon  tbe  defendants  named 
therein,  who  were,  according  to  the  aver- 
ments in  the  pleading,  the  stockholders  In  the 
bank,  and  the  representatives  of  such  as  hod 
deceased.  This  complaint  did  not  differ  ma- 
terially from  the  one  already  filed  by  Thacher, 
and  substantially  the  same  persons  were  nam- 
ed as  defendants.  The  court  denied  this  mo- 
tion, and  Palmer's  appeal  Is  called  the  "fourth 
appeal." 

The  titne  fixed  by  the  court,  upmi  the  mo- 
tion of  counsel  for  the  Intervener,  Thacher, 
within  which  credHors  of  the  insolvent  were 
required  to  exhibit  their  claims  and  t>ecome 
parties  to  the  actions,  expired  November  23, 
1885.  Prior  to  that  day  more  than  100  credit- 
ors had  exhibited  their  claims  against  tbe 
insolvent,  in  the  nature  of  complaints  In  in- 
tervention, adopting  the  allegations  in  the 
Thacher  complaint,  and  asking  to  Ijecome  par- 
ties to  the  action,  for  the  purpose  of  sharing 
in  the  benefits  and  poceeds  of  tbe  Judgment 
to  be  entered.  A  notice  was  then  served  that, 
on  Decembw  12,  1895,  a  motion  would  be 
made  before  the  court  for  an  order  making 
each  and  all  of  said  creditors  parties  plaintiff, 
along  with  Thacher,  tbe  intervener,  the  de- 
fendants impleaded,  and  any  otber  person, 
party  to  the  proceeding,  having  the  right  to 
answer  any  of  said  complaints.  The  order 
was  made  by  tbe  court  December  14,  1896, 
and  Palmer,  with  two  other  defendant  stock- 
holders, appeal  from  it.  This  is  appeal  No. 
5.  It  is  also  tbe  last  appeal,  so  far  as  we 
know. 

All  of  these  appeals  were  argued  and  sub- 
mitted at  tbe  same  time,  and  will  be  consid- 
ered in  their  order. 

1.  As  to  the  first  appeal,  which  is  from  the 
order  refusing  to  vacate  an  order,  made  ex 
parte,  allowing  Thacher's  intervention  In  the 
proceeding,  we  shall  consider  the  order  re- 
fusing to  vacate  a  prior  order  appealable,  al- 
though there  Is  considerable  doubt  about  it. 
It  would  have  been  the  proper  and  ordinary 
practice  for  plaintiff  Palmer  to  have  made  tbe 
stockholders  co-defendants  with  the  bank  at 
the  outset,  for  the  purpose  of  ascertaining 
and  determining  their  liability.  National  Qer- 
man-Amerlcan  Bank  t.  St.  Anthony  Park 
North  Real-Estate  Co.  (Minn.)  63  N.  W.  IOCS. 
But  be  failed  so  to  do.  nor  did  he  proceed  to 
bring  them  In,  as  he  might  have  done,  by 
an  amended  complaint.  If,  under  this  condi- 
tion of  affairs,  any  other  creditor  desired  to 
have  the  stockholders  made  defendants,  he 
had  the  right  so  to  do  by  applying  for  leave, 
In  his  own  behalf,  and  In  behalf  of  ail  other 
creditors,  to  Insert  the  additional  necessary 
allegations  in  his  petition  or  proof  of  claim. 
Se«  Pioneer  Fuel  Ck).  v.  St  Peter  Street  Imp. 
Co.  (this  term)  67  N.  W.  217,  In  which  the 
practice  In  proceedings  of  this  nature  is  laid 
down.  Or,  If  his  status  as  a  creditor  is  al- 
ready established  by  proof,  he  can,  by  leave  of 
tbe  conrt.  Intervene  for  the  purpose  of  bring- 
irur  In  tbe  ■tockboldeis  aa  defendants.     He 


simply  applies  for  and  obtains  leave  to  file- 
a  cross  bill  bringing  In  parties  who  have  beea 
omitted  by  tbe  original  plaintUI.  It  is  in  tbe 
discretion  of  the  Judge  to  allow  tbe  applica- 
tion ex  parte,  and  In  practice  this  can  lead  to 
no  abuse,  as  the  o-'der  should  provide  for 
service  of  tbe  cross  bill  on  all  interested  par- 
ties. There  is  nothing  in  the  contention, 
made  below,  tbar  Thacher  was  not  entitled  to 
Intervene,  and  that  bis  complaint  was  Insuffi- 
cient because  he  therein  failed  to  allege  that 
a  Judgment  had  been  entered  in  the  action  In- 
stituted by  Palmer  against  tbe  corporation; 
for  if,  as  claimed  by  couasel,  a  Judgment 
against  the  bank,  in  the  proceeding  itself,  is 
essential,  under  section  5904,  as  a  condition 
precedent  to  the  filing  of  a  complaint  by  a 
creditor  other  than  be  wbo  Institutes  tbe  ac- 
tion,—and  on  this  we  express  no  opinion,— 
the  complaint  filed  by  Thacher  was  ample, 
for  it  contained  an  allegation  of  tbe  entry  of 
tlie  judgment  or  decree  of  February  23,  1805. 
whereby  the  insolvency  of  the  bank  was  de- 
termined, and  the  provisional  appointment  of 
a  receiver  confirmed  and  made  permanent,  al- 
though an  erroneous  date  was  given.  Section 
5004  cannot  refer  to  any  other  judgment  than 
an  Interlocutory  one  which  sets  at  rest  tbe 
questions  of  insolvency  and  the  appointment 
of  a  permanent  receiver.  The  order  appealed 
from  must  be  affirmed. 

2.  We  now  come  to  a  consideration  of  tbe 
second  appeal,  whicb,  as  before  stated,  is  a 
Joint  appeal  trom  separate  orders  overruling 
two  demurrers.  In  one  of  which  foar  defend- 
ants Joined,  and  In  tbe  other  there  was  but 
a  single  defendant.  One  of  tbe  grounds  as- 
signed in  each  of  these  demurrers  was  that 
there  was  another  action  pending  between 
tbe  same  iMtrtles  for  the  same  cause,  n«mely, 
Palmer's  action  against  the  bank;  another 
ground  was  that  there  was  a  defect  of  par- 
ties defendant,  in  that  the  bank  was  not 
named  as  a  pany  defendant;  and  the  third 
ground  was  that  tbe  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  first  and  second  grounds  of  de- 
murrer have  really  been  disposed  of  by  what 
was  said  In  discussing  the  first  appeal. 
There  was  no  second  action  Instituted  when 
Thacher  filed  his  complaint  and  by  service  of 
a  summons  brought  the  stockholders  in  to 
answer.  There  was  and  Is  but  one  action  or 
proceeding  pending,  —  that  instituted  by 
Palmer.  The  rights  of  all  i>arties  are  to  be 
determined  and  adjusted  in  that  proceeding, 
the  parties  having  been  brought  Into  it  by 
Thacher.  No  doubt  on  this  point  ought  to 
have  existed  at  any  time  since  the  decision 
In  Mclvusick  v.  Seymour,  Sabin  &  Co.,  48 
Minn.  158,  50  N.  W.  1114.  The  bank  was  al- 
ready a  party  to  the  proceeding,  had  been 
duly  served  with  a  summons,  had  made  no 
answer,  and  for  over  one  year  its  assets  had 
been  In  tbe  bands  of  a  receiver.  It  was  al- 
ready a  party  defendant  in  the  same  proceed- 
ing.   It  does  not  appear  whether  the  cros^ 
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bW  was  ever  served  on  It,  and  the  point  Is 
not  made  that  it  was  not.  This  leaves  for 
consideration  a  single  question,  and  that  Is 
whether  the  Thacher  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action.  It 
certainly  did  as  to  the  defendants  Ed.  S. 
and  George  Person,  who  were  alleged  to  be 
stockholders;  and  for  this  reason  alone,  if 
for  no  other,  the  Joint  demurrer  was  prop- 
erly overruled.  The  defendant  Miller  was 
brought  into  the  proceeding,  by  means  of 
the  Thacher  comphiint,  as  the  sole  exec- 
ntor  of  the  last  will  and  testament  of  one 
Chandler,  deceased,  who  was  a  stockholder 
In  his  lifetime,  and  as  the  sole  tnistee  of  his 
estate  under  said  will;  it  being  alleged  that, 
as  such  trustee,  Miller  had  and  held  the  as- 
sets of  said  estate  in  his  hands.  The  only 
assignment  of  error  made  by  counsel  which 
Is  special  to  the  Miller  demurrer  is  that  the 
court  erred  when  holding  that  the  cestui  que 
trust  under  Chandler's  will  was  not  a  nec- 
essary p&Tty.  The  court  did  not  so  hold, 
for  the  question  was  not  raised  by  the  de- 
murrer. It  did  hold  that,  as  against  the  trus- 
tee, the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action;  and  this  was 
clearly  right,  for,  irrespective  of  the  question 
whether  the  beneficiaries  under  the  Chandler 
will  should  or  should  not  have  been  made 
parties,  it  is  evident  that  the  trustee  was  a 
proper  party,  for  In  no  way  could  the  final 
adjudication  of  the  liability  of  the  Chandler 
estate  be  made  binding  upon  the  trustee 
without  making  him  a  defendant.  Both  of 
the  orders  appealed  from  must  be  affirmed. 

3.  We  have  stated  the  three  grounds  ex- 
plicitly set  forth  in  the  motion  made  by  the 
bank,  a  denial  of  which  has  led  to  the  third 
appeal.  There  was  no  claim  that  the  entry 
of  this  Judgment  or  decree  was  wholly  un- 
warranted. The  three  grounds  on  which  the 
bank  moved  to  set  aside  the  interlocutory 
Judgment  practically  resolved  themselves  in- 
to one.  The  only  respect  In  which  the  Judg- 
ment departed  from  or  exceeded  the  relief 
demanded  in  the  complaint  was  in  directing 
the  receiver  to  sue  the  stockholders.  Origi- 
nally this  was  error,  as  the  receiver  could 
not  maintain  such  actions.  Allen  t.  Walsh, 
25  Minn.  543.  But,  before  the  error  was  as- 
sailed by  the  defendant  bank,  this  part  of 
the  Judgment  had  been,  in  effect,  superseded 
by  the  subsequent  inconsistent  action  of  the 
court  in  allowing  Thacher's  cross  bill,  and  in 
bringing  In  the  stockholders  under  the  same. 
After  the  stockholders  were  thus  brought  In- 
to the  original  suit  by  order  of  the  court,  the 
receiver  was  no  longer  authorized  to  bring 
suits  against  them.  Therefore,  when  the 
bank  made  application  to  have  the  Judgment 
set  aside,  the  error  complained  of  had  in  fact 
been  already  corrected,  and  became  error 
without  prejudice.  This  order  must  also  be 
affirmed. 

4.  What  has  been  said  In  respect  to  the 


first  appeal  dlsimses  of  the  fourth  appeal, 
which  was  from  an  order  denying  Palmer's 
motion  to  amend  his  complaint  by  setting 
forth  a  cause  of  action  against  the  stock- 
holders, and  to  bring  them  into  the  proceed- 
ing. This  was  exactly  what  Thacber  had  al- 
ready done,  by  leave  of  the  court,  in  behalf 
of  himself  and  all  other  creditors.  Nothing 
further  In  this  direction  would  seem  to  be  es- 
sential or  contemplated  by  the  statute.  Palm- 
er had  a  strict  legal  right  to  amend  his  com- 
plaint, and  to  compel  the  stockholders  to 
come  into  the  proceeding,  and  so  had  eveiy 
other  creditor;  but  this  right  could  be  walr- 
ed  by  failing  to  exercise  it.  He  has  no  reason 
to  complain  If  his  legal  right  has  been  lost 
by  his  own  neglect 

5.  This  brings  us  to  the  fifth  and  last  ap- 
peal. By  Gen.  St  1894.  8  B911,  the  court, 
whenever  necessary  or  proper,  in  these  pro- 
ceedings, may  order  a  notice  to  be  published, 
in  a  manner  prescribed,  requiring  ail  cred- 
itors of  the  Insolvent  corporation  to  exhibit 
their  claims  and  become  parties  wltbin  a  rea- 
sonable time,  "not  less  than  six  mombs" 
from  the  first  publication  of  the  order,  or  he 
forever  excluded  from  particlpatinc  In  tbp 
assets.  The  order  in  question  was  made 
May  21,  1895.  It  was  published  for  the  first 
time  on  May  23d,  and  in  terms  required  tb- 
creditors  to  file  their  claims,  dnly  verified 
under  oath.  In  the-  nature  of  an  Intervenet'* 
complaint,  in  the  office  of  the  clerk  of  the 
district  court  in  which  the  proceeding  wss 
pending,  within  six  months  from  said  fir^t 
publication.  Over  100  creditors  filed  their 
claims  in  due  form  within  the  prescribed 
time,  and  also  within  the  time  gave  notice 
of  a  motion  for  a  formal  order  making  them 
parties.  This  motion  was  heard  DccembeT 
12,  1895,  and  the  formal  order.  Involved  to 
the  fifth  appeal,  was  filed  by  the  court  De- 
cember 14th.  The  position  of  counsel  taklBZ 
the  appeal  Is  that  the  claims  were  not  filed 
and  the  creditors  did  not  become  partirs  to 
the  proceeding,  within  the  time  fixed  by  the 
order  or  notice,  and  hence  are  to  be  barreJ 
from  all  benefits  and  from  sharing  In  the  pr-v 
ceeds  In  the  receiver's  hands;  In  other  words, 
that  within  the  time  fixed  by  the  court  all 
claims  must  be  exhibited,  the  notice  of  mo- 
tion given,  and  the  formal  order  made.  There 
is  nothing  in  this  position,  on  the  facto  nnv 
before  us;  for  where,  in  accordance  with  tlk- 
terms  of  the  order,  and  In  response  theretr. 
creditors  file  their  claims  In  the  shape  of  ac 
Intervener's  complaint  made  under  oath,  is 
the  clerk's  office,  they  become  parties  to  tbe 
proceeding.  No  subsequent  formal  order  is 
necessary.  But  had  it  been,  there  was  »< 
abuse  of  discretion  on  the  part  of  the  comt 
when,  under  the  circumstances.  It  made  1»' 
order  of  December  14,  1896.  granting  the  mo 
tion  of  the  creditors  that  they  might  t» 
formally  made  parties.  Bach  and  all  of  th* 
orders  stand  affirmed. 
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MARTIN  et  aL  t.  WARREN  et  aL 

Supreme  Court  of  Michigan.    June  30,  1896.) 

Iecea.nics'  Liens  — Noticb  to  Qitb  Kioht  of 
Action. 
Pub.  Acts  1881,  No.  179,  |  4,  requiring 
be  contractor  to  furnish  the  owner  a  statement 
t  the  lalxtrers  and  material  men  under  his 
ontract,  before  lie  may  sue  to  enforce  a  me- 
hanic's  lieu,  requir<>s  the  contractor  to  furnish 
uch  statement,  thongh  in  fact  the  time  ivith- 
a  which  liens  may  i>e  perfected  by  material 
cien,  subcontracto.  s,  or  laborers  lias  expireJ  hj 
easoD  of  the  lapse  of  60  days  after  the  cumpic- 
ion  of  the  bnllaing. 

Appeal  from  circuit  court,  Wayne  county, 
a  chancery;  Oscar  Adams,  Judge. 

Suit  to  enforce  mechanic's  lien  by  James  J. 
lartln  and  others,  co-partners  as  M.  0.  Mar- 
in &  Co.,  against  Charles  W.  Warren  and  oth- 
rs.  From  a  decree  for  complainants,  defend- 
nt  Kitty  M.  O'DonneU  alone  appeals.  Re- 
■ersed. 

John  H.  McDonald  (T.  B.  Tacsney  and  W. 
V.  Wicker,  of  counsel),  for  appellant.  Bow- 
n,  Douglas  &  Whiting,  for  appellees. 

HOOKER,  J.  This  case  Is  ruled  by  Sterner 
-.  Baas  (Mich.)  66  N.  W.  348.  It  Is  coitfend- 
d  that  It  should  not  be  held  to  tall  within  the 
plrit,  although  witbin  the  letter,  because  in 
be  present  case  more  than  60  days  bad  elaps- 
ed after  the  full  completion  of  the  work  by 
be  contractor  at  tlie  time  the  bill. was  filed, 
ind  hence  there  was  no  chance  for  a  lien  to 
te  perfected  and  enforced  against  said  prem- 
ses  by  subcontractors,  laborers,  or  material 
nen.  If  this  contention  is  sound,  the  land- 
iwner  must  determine,  at  his  peril,  when  said 
to  days  expires.  If  he  be  convinced  by  the 
■ontractor  that  the  time  has  expired,  and  make 
layment,  others  asserting  liens  filed  later  may 
)e  able  to  convince  a  court  to  the  contrary, 
md  his  payment  be  lost.  It  is  no  great  hard- 
ihip  for  a  contractor  asserting  a  lien  to  fur- 
ilsb  to  the  landowner  the  statutory  statement 
hat  shall  make  him  safe,  before  subjecting 
lim  to  costs  of  litigation  upon  the  contractor's 
ien,  though  he  might  be  able  to  show  that  the 
Ime  within  which  the  premises  were  sabject 
:o  subcontractors'  liens  had  actually  expired; 
ind  it  is  no  more  than  just  that  the  landowner 
ihonld  be  protected  from  unnecessary  annoy- 
ince  and  risk  of  loss.  Such  appears  to  be  the 
■equirement  of  the  act,  and  the  case  Is  there- 
'ore  reversed,  and  bill  dismissed,  with  costs  of 
x>th  courts. 


LONG,  0.  J.,  did  not  sit 
Ices  concurred. 


The  other  )as- 


DBTROIT  CHAMBER  OF  COMMERCE  v. 

8B0RBTARY  OP  STATE. 
[Supreme  Court  of  Michigan.    June  30,  1896.) 

COBPOKATIOXS— Chambkh  ov  Commibcb— Ircsbas- 
IKO  Capital  Stock. 
1.  A   chamber  of  commerce   Incorporated 
■nder  Pahi  Acts  1863,  No.  166,  and  anthorised 
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to  taire  snd  hold  property  not  to  exceed  a  cer- 
tain amount,  which  was  increased  by  Act  1893, 
is  authorized  to  increase  its  capital  stock  and 
issue  certificates  of  stoclt. 

2.  An  incorporated  chnmber  of  commerce 
may  amend  its  articles  of  n.  lociation.  increasing 
its  capital  stock,  by  Uiag  the  amended  articles 
with  the  secretary  of  state,  as  provided  for  by 
How.  Ann.  St  {  4866. 

Petition  for  a  writ  of  mandamus  on  the 
relation  of  the  Detroit  Chamber  of  Com- 
merce against  the  secretary  of  state.  Oraat- 
ed. 

Warner,  Codd  &  Warner,  for  relator.  Fred 
A.  Maynard,  Atty.  Oen.,  for  respondoit 

MOORE,  T.  This  Is  a  hearing  upon  an 
order  to  show  cause  why  a  peremptory  man- 
damns  should  not  issue  compelling  respond- 
ent to  receive  and  file  the  amended  articles 
of  association  of  relator  and  to  accept  the 
franchise  fee  for  the  same.  The  petition 
filed  shows  that  the  Detroit  Chamber  of 
Commerce  Is  a  body  corporate,  organized 
under  the  provisions  of  Act  No.  166,  Pub. 
Acts  1863,  being  also  How.  Ann.  St  c  108. 
Section  3  of  that  act  reads  as  follows:  "Said 
corporation,  by  the  name  and  style  which 
sliall  be  adopted,  may  receive  property  and 
effects,  real  and  personal,  by  gift  devise  or 
purchase,  and  dispose  of  the  same  by  sale, 
lease  or  otherwise,  said  property  so  held  not 
to  exceed  at  any  time  one  hundred  thou- 
sand dollars."  The  organisation  thus  effect- 
ed was  capitalised  with  stock  In  the  sum 
of  f  100,000,  the  same  being  1,000  shares  at 
$100  each.  In  1898,  the  legislature  amended 
section  8,  above  quoted,  by  changing  the 
words  "one  hundred  thousand  dollars"  to 
"seven  hundred  and  fifty  thousand  dollars."  ' 
Desiring  to  increase  the  amount  of  so-called 
"capital  stodt"  In  order  to  meet  outstanding 
liabilities,  relator  caused  to  be  made  amend- 
ed articles  of  association,  increasing  the  so- 
called  "capital  stock"  to  the  sum  of  $225,000. 
These  amended  articles  were  transmitted  to 
respondent,  together  with  a  franchise  fee, 
as  provided  by  Act  No.  182,  Pub.  Acts  1801. 
Respondent  refused  to  file  the  amended  ar- 
ticles, and  returned  them  with  the  franchise 
fee  to  relator.  Respondent  answered  the 
petition,  and,  concerning  bis  refusal  to  file 
the  amended  articles,  bases  his  action  upon 
the  following  reasons:  that  the  original  ar- 
ticles of  association  are  not  on  file  in  his 
office;  that  Act  No.  166,  Pub.  Acts  1863,  does 
not  contemplate  articles  of  association;  that 
the  corporation  cannot  have  capital  stock, 
and  has  no  authority  to  issue  certificates 
of  stock;  that  Act  No.  166,  as  amended,  does 
not  provide  for  the  filing  of  amended  ar- 
ticles of  association  with  the  secretary  of 
state,  nor  confer  upon  him  authority  or 
power  to  file  the  same;  that  the  authoriza- 
tion of  capital  stock  and  the  Issuance  of 
certificates  is  antagonistic  to  the  policy  of 
the  act  in  question;  that  the  Intent  of  the 
act  is  that  corporations  formed  under  it  shall 
have  members  standing  upon  an  equal  bajs- 
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is,  equal  Interests,  and  equal  benefits  and 
advantages,  whtcb  is  ImposslMe  where  the 
standing.  Interest,  and  advantage  of  mem- 
bers Is  regulated  by  the  amount  of  stock 
held.  The  relator  contends:  That  the  origi- 
nal association  adopted  by-laws  by  which 
any  eligible  person,  by  the  payment  of  flOO, 
and  by  a  majority  vote  of  the  board  of  di- 
rectors, should  be  admitted  to  membership. 
In  addition  to  this,  any  member  might  pur- 
chase shares  of  stock,  but  no  member, 
whether  a  stockholder  or  not,  was  entitled 
to  more  than  one  rote.  That,  desiring  to 
ii^crease  their  capital  stock,  and  finding  no 
statute  expressly  authorizing  .the  same,  they 
made  amended  articles,  under  the  general 
law  applicable  to  "all  corporations  when  do 
other  provision  Is  especially  made,"  being 
section  4866,  How.  Ann.  St  This  section 
provides  that  any  corp-iratlon  amending  its 
articles  shall  file  the  same  with  the  secre- 
tary of  state.  That  the  tender  of  the  fran- 
chise fee  was  in  accordance  with  the  gener- 
al law  of  corporations  having  a  capital 
Steele.  Relator  further  contends  that  they 
are  anthoriwd  to  hold  "property,"  tljat  the 
capital  stock  is  property,  and  that  there  Is 
nothing  antagonistic  between  the  original 
articles  and  the  amended  articles  of  associa- 
tion. The  only  questions  necessary  for  us 
to  determine,  are:  (1)  Is  the  relator  en- 
titled to  amend  its  original  articles  of  as- 
sociation? (2)  Has  it  the  right  to  do  so  in 
tbe  manner  prescribed  by  section  4866,  How. 
Ann.  St.?  We  think  both  questions  should 
be  answered  In  the  affirmative.  The  writ 
will  issae  as  prayed,  but  without  costs. 

LONG,  O.  J.,  did  not  sit    The  other  Jus- 
tices concnrred. 


BflliLBR   v.  JTIRCZYK. 

(Supreme  Court  of  Michigan.    Jane  30,  1890.) 

Sale— Action   for   Pricb— Evidbnob — Appeal — 
Harmless  Error. 

1.  Id  ati  action  for  the  price  of  lumber  sold, 
plaintiff  claimed  that  defendant  and  his  von 
came  to  his  place  of  business,  where  the  latter 
made  a  price  for  material  for  a  house;  that  de- 
fendant said  he  intended  to  build  some  bouses, 
and  that  whatever  bis  son  ordered  might  be 
charRed  to  him.  Defendant  denied  the  contract 
as  claimed,  and  testified  that  be  simply  ci>iitract- 
ed  for  the  material  in  one  house,  which  he  was 
building.  Held,  that  it  was  error  to  exclude  evi- 
dence for  defendant  that  title  to  the  lots  other 
than  the  first  was  not  in  defendant  but  in  his 
sons. 

2.  But  the  exclusion  of  snoh  evidence  was 
harmless,  there  being  evidence  Admitted  to  show 
that  defendant  built  but  one  house;  that  1-is 
son  built  two.  for  persons  named,  and  defendant 
was  not  the  owner  or  contractor  for  the  lit; 
and  that  the  son  built  a  house  on  still  another 
street,  and  defendant  was  not  the  contractor. 

3.  Where  the  proper  foundation  is  laid  for 
impeaching  testimony,  and  the  testimony  la 
confined  to  contradicting  the  witness  ivingbt  to 
be  impeached  on  a  point  covered  by  hi""  testi- 
mony, the  form  of  the  question,  if  not  leading, 
la  not  prejudicial. 


Error  to  drcnit  court,  Wayne  comity;  Rob- 
ert E.  Fraxer,  Judge. 

Action  by  WUliam  A.  C.  Miller  asaJnst  Jo- 
seph Jurczyk  for  the  price  of  lumber  sold  and 
delivered  by  plalntiCt  to  defendant  Tm-re 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

George  Cox  and  Henry  Orhns,  for  appeUsnt 
Fred  H.  Warren,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  is  a  dealB 
In  lumber,  and  sued  defendant  to  recover  i 
sum  of  $1,000  or  thereabouts,  claimed  to  be  i 
balance  due  for  lumber  furnished  him  durin£ 
the  year  1893.  The  testimony  <m  the  part  ot 
the  plalntlft  tended  to  show  that  the  defend- 
ant came  to  tbe  plalntifTs  place  of  business 
in  tbe  spring  of  1893,  accompanied  by  liis  mg 
Bernard;  that  the  plain  tiff  then  made  a  price 
to  defendant  for  the  material  to  be  used  is 
building  a  bouse,  and  that  defendant  then 
said  to  the  plaintiff  that  he  Intended  to  build 
a  number  of  bouses  during  the  season,  and 
that  his  son  was  going  to  look  after  tbe  busi- 
ness for  hlra,  and  that  whatever  his  son  or- 
dered might  lie  charged  to  him.  Plaintiff's 
foreman,  in  answer  to  tbe  question,  "Can  yoc 
tell  how  much  lumber  went  Into  Joseph  Jnr- 
czyk's  house?"  answered:  "He  built  aeveial 
houses.  I  don't  know  which  you  hare  refer- 
ence to.  They  are  all  supposed  to  be  bte 
houses."  Defendant  denied  this  cootract  a< 
claimed,  and  testified  that  he  simply  cor- 
ttacted  for  the  material  In  one  hoase,  whicb 
he  was  building.  The  circuit  Judge  charge! 
the  Jury,  at  the  request  of  tbe  defendan-. 
"If  you  find  that  Joseph  and  Bernard  fir<:: 
went  to  plalntltTs  office  in  regard  to  the  lun  - 
ber,  and  that  Joseph  only  talked  about  mat^ 
rial  for  his  own  house,  and  had  In  mind  ar.d 
made  reference  to  material  for  no  other  boil'l 
Ing  than  his  own  when  he  told  plaintiff  ' 
let  Bernard  have  anything  he  called  for,  d^ 
fendant  would  be  liable  for  only  the  matr- 
rlal  furnished  by  plaintiff  to  Bernard  for  <> 
fendant's  said  building."  The  ^intiff  p- 
covered  Judgment,  and  defendant  bring;:  c- 
ror.  The  assignments  of  error  are  noinercas 
Those  relating  to  the  remarks  of  tiie  ci>cr 
we  think,  are  not  well  founded,  and  tbe  of 
ers  may  be  treated  under  two  beads:  F1r»:. 
Was  there  prejudicial  error  in  exdu^oii;  ppr-^f 
as  to  the  title  of  the  lots  other  than  the  oc- 
upon  which  the  first  house  was  constroctcv 
And,  second,  was  error  committed  In  rece> 
Ing  Impeaching  testimony? 

1.  Defendant  offered  to  show  that  tbe  till- 
to  the  lots  other  than  the  first  was  not  is  'J>- 
fendant,  but  In  Bernard  and  his  brotber.  TL< 
was  excluded.  We  think  this  testimony  wa> 
admissible  as  corroborative  of  the  theory  vV 
defendant,  but  we  are  also  of  the  opial"^ 
that  the  exclusion  of  the  testlmooj-  was  3« 
prejudicial  to  tbe  defendant  The  teetuaca." 
of  defendant  and  his  son  was  admitted  t£ 
show  that  defendant  built  but  one  boose  dry- 
ing the  season,  and  that  Bernard    (his  sCi' 
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built  a  hoose  for  erne  Lynatias  BegogskI,  one 
for  Sleronskl,  and  that  defendant  was  not  the 
owner  or  contractor  of  that  lot;  that  he  built 
a  bouse  on  Hitchcocii  street,  and  that  defend- 
ant WM  not  the  contractor.  The  subject  ap- 
pears to  liaTe  been  covered  by  this  testimony. 
Tbls  testimony  was  substantially  undisputed, 
and,  furthermore,  the  charge  aboye  quoted 
assumes  the  fact  to  be  that  the  defendant 
was  only  Interested  in  one  house,  xne  'my 
could  not,  therefore,  have  been  misled  as  to 
ibe  interest  of  defendant  in  the  several 
bouses.  As  the  case  went  to  the  Jury,  the 
question  upon  which  defendant's  liability 
turned  was  whether  defendant  had  engafced 
to  pay  for  the  material  furnished  to  Ber- 
nard. 

2.  The  objection  aa  to  the  introduction  of 
impeaching  testimony  Is  directed  to  the  fomt 
ot  the  question  simply.  The  proper  founda- 
tion was  laid.  The  testimony  adduced  was 
confined  to  contradicting  the  witness  sought 
to  be  impeached  uiion  a  point  coverM  by  his 
testimony,  and,  as  this  is  so,  the  form  of  the 
riuestlon,  so  long  as  it  was  not  objectionable 
IS  leading,  could  not  have  prejudiced  d'efend- 
iint    Judgment  affirmed. 


LONG.  C.  J.,  did  not  Bit. 
tlces  concurred. 


The  other  Jos- 


:)BTBOIT  DRIVING  OLUB  t.  PITZGBR- 
ALD. 

Supreme  Court  of  Michigan.    June  90,  1886.) 

NOORPORATED  DrIVINO  ClUB — LeOALITT  OP   PVB- 

P08BS — HtOCEHOLDIRS — LIABILITY    FOR 

ASSESgMBXTS. 

1.  Where  the  purposes  of  an  Incorporated 
Iriving  dub  are  to  promote  social  intercourse 
:mong  its  members,  provide  the  conveniences  of 

cinbhonse,  pleasure  grounds,  and  proper  fa- 
ilities  for  improving,  training,  and  exhibiting 
lorses  at  meetings  co  be  held  at  stated  times, 
nch  purposes  are  lawtuL 

2.  A  subscriber  to  stock  ot  an  IncorporHted 
riving  club  cannot  avoid  pajiag  asaesBmenra 
ccording  to  the  terms  of  his  subscription  be- 
ause  he  did  not  know  that  all  the  stock  had 
ot  been  subscribed  or  paid  in,  where,  after  he 
new  such  facts,  and  knew  the  assessmpnts 
rere  made,  the  parposes  of  the  club,  the  pro- 
isions  of  its  by-laws,  what  it  was  doing,  and 
rliat  it  had  done  br  way  ol  Bcqulring  property 
nd  expending  money,  he  participated  in  its 
uiposes,  accepted  membership  tickets  and 
adges  without  paying  a  membership  fee,  but 
■id  annual  dues  only,  and  availed  nimseif  of 
le  benefit  of  being  a  stockholder. 

Error  to  circuit  court,  Wayne  county;  Wll- 
am  L.  Carpenter,  Judge. 
Action  by  the  Detroit  Driving  Club  against 
nUiani  H.  Fitzgerald  to  recover  a  sum  al- 
'ged  to  be  due  plaintiff  on  a  snbscription  by 
efendant  to  its  capital  stock.  There  was  a 
idgment  entered  on  a  verdict  directed  by 
le  coart  in  favor  of  plaintiff,  and  defendant 
rlDgrs  error.     Affirmed. 

E.  T.  Wood,  for  appellant    Moore  &  Moore 
>tto  Klrctaner,  of  counsel),  for  appellee. 


MOOBE,  J.  The  plaintiff  was  organized 
nnder  Act  No.  22,  Sess.  Laws,  1883,  and  sued 
defendant  to  recover  an  unpaid  subscription 
of  stock.  By  direction  of  the  court,  the  Jury 
rendered  a  verdict  in  favor  of  the  plaintiff. 
Defendant  assigns  error.  In  July,  1893,  D. 
J.  Campau,  after  some  talk  with  defendant, 
presented  him  with  a  paper  reading  as  fol- 
lows: "Whereas,  it  is  proposed  to  organize  a 
corporation  for  the  purpose  of  promoting 
good  fellowship  among  its  members,  by  pro- 
viding a  clubhouse  and  pleasure  grounds  for 
their  entertainment,  where  at  all  times  they 
may  meet  for  social  Intercourse,  and  further 
to  encourage,  by  providing  the  proper  facili- 
ties, raising.  Improving,  breeding,  training 
horses,  at  meetings  to  be  held  at  stated 
times  in  each  year:  Now,  therefore,  we,  the 
undersigned,  for  the  purpose  of  such  organ- 
ization, do  hereby  severally  subscribe  the 
sum  set  opposite  our  respective  names,  to  its 
capital  stock,  and  agree  to  pay  the  same  to 
said  corporation.  In  Installments,  as  called 
for  from  time  to  time  by  the  board  of  di- 
rectors." The  paper  bore  the  signature  of 
20  persons  at  $1,000  each,  and  one  at  $2,500. 
Mr.  Fitzgerald  signed  for  $2,500.  Mr.  Cam- 
pau claims  that  at  tbls  time  be  Informed  Mr. 
Fitzgerald  they  had  organized  the  Detroit 
Driving  Club;  that  the  corporation  expected 
to  have  a  capital  stock  of  $150,000;  that  $C8,- 

000  was  then  subscribed;  and  that  they  were 
going  ahead  to  acquire  the  grounds  and 
buildings,  and  would  not  wait  for  the  full  sub- 
scription. Mr.  Fitzgerald  denied  that  he  was 
told  by  Mr.  Campau  they  were  going  ahead 
before  the  capital  stock  was  all  subscribed. 
The  club  afterwards  bought  grounds,  put  up 
buildings,  and  spent  a  large  sum  of  money. 
August  9,  1893,  an  assessment  of  20  per  cent, 
was  made  on  all  subscriptions  to  the  capital 
stock.  December  5,  1893,  a  further  assess- 
ment of  80  per  cent,  was  made;  and  the 
president  was  directed  to  let  contracts  for 
buildings,  and  to  proceed  with  the  work  nec- 
essary to  hold  a  race  meeting,— the  cost  not 
to  exceed  $100,000.  After  the  20  per  cent 
assessment  was  made,  ftr.  Fitzgerald  did  not 
pay  it  on  his  subscription,  and.  In  a  conversa- 
tion with  Mr.  Campau,  said  his  money  was 
tied  up,  and  had  some  talk  with  him  to  the 
effect  that  he  had  subscribed  for  more  stock 
tlian  he  could  take  care  of,  and  a  little  later 
wrote  a  letter  reading  as  follows:  "Detroit 
Michigan,  August  3,  1803.  D.  J.  Campau. 
Esq.,  City— Dear  Sir:  I  rather  overreached 
myself  when  I  subscribed  for  $2,500  of  stock 
in  the  D.  D.,  signed  in  this  stringency.  I 
was  speaking  to  Mr.  Vail  to-day,  and  he 
thought  I  might  reduce  my  subscription  to 
$1,500,  and  then,  after  a  while,  when  money 
is  cheaper,  subscribe  for  more  stock,  if  I  de- 
sire, and  somebody  else  did  not  want  It  If 
my  subscription  can  be  changed  to  the  above 
amount,  and  you  will  advise  me  of  the  same, 

1  will  send  you  a  check  at  once  for  $300. 
Wintam  H.  Fitzgerald."  Mr.  Campau  re;- 
plied  as  follows:   "Dear  Sir:   In  answer  of 
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your  letter  of  recent  date,  In  regard  to  re- 
ducing your  stock  subscription  In  the  De- 
troit DrlTlng  Club  to  $1,500.00,  would  say, 
if  you  will  send  your  checlc  for  $300.00,  be- 
ing 20  per  cent,  assessment  made  on  the 
stoclc,  I  will  see  that  the  otber  ten  shares  are 
placed  elsewiiere.  Yours,  truly,  D.  J.  Cam- 
pau."  Mr.  Fitzgerald  sent  his  check  for  fBOO, 
and  a  certificate  was  issued  certifying  that 
he  had  "subscribed  for  fifteen  shares  of.  the 
capital  stock  of  the  Detroit  Driving  Club,  at 
$100.00  per  share,  amounting  to  $1,500.00,  for 
which  certificates  of  stock  will  be  issued  up- 
on the  payment  of  the  amount  subscribed, 
and  the  surrender  of  this  certificate.  Tlie 
assessments  paid  are  Indorsed  hereon," — and 
Indorsed  with  the  $300  payment  Article  3 
of  the  plaintiff's  articles  of  association  reads 
as  follows:  "The  purpose  or  purposes  of  this 
corporation  is  to  promote  social  Intercourse 
amongst  the  members;  to  provide  for  them 
the  convenience  of  a  clubhouse,  pleasure 
grounds,  and  proper  facilities  for  Improving, 
training,  and  exhibiting  horses  at  meetings 
to  be  held  at  stated  times  In  each  year.  The 
term  of  existence  of  this  corporation  is  fixed 
at  thirty  years  from  the  date  hereof." 
Among  th^  by-laws  adopted  by  the  associa- 
tion were  the  following:  "Every  member  of 
the  club  shall  pay  an  initiation  fee  of  fifty 
dollars,  excepting  subscribers  for  five  hun- 
dred dollars  or  more  of  the  original  capital 
stock  of  the  corporation.  All  such  subscrib- 
ers, who  take  and  pay  for  the  stock  thus  sub- 
scribed for,  will  be  exempt  from  the  initia- 
tion fee  for  membership,  so  long  as  they  con- 
tinue to  own  and  hold  not  less  than  five  hun- 
dred dollars  of  said  original  capital  stock  In 
said  corporation.  A  transfer  or  sale  of  any 
amount  of  said  stock  will  not  entitle  the  per- 
son to  whom  said  stock  be  transfered  or  sold 
to  membership.  Stockholders  will  not  be 
exempt  from  payment  of  annual  dues.  The 
annual  dues  shall  be  $25.00,  payable  In  ad- 
vance the  first  day  of  January.  Members  ad- 
mitted after  August  1st  In  any  year  shall 
pay  ten  dollars  for  t^e  remainder  of  the  cur- 
rent year.  At  all  racing  meetings,  members 
and  guests  shall  wear  their  badges,  so  that 
the  same  may  be  readily  seen  by  the  officers 
of  the  club.  Members  shall  be  required,  on 
racing  days,  to  exhibit  their  badges  to  the 
gate  keeper  at  the  dub  entrance,  upon  en- 
tering the  club  grounds.  In  case  a  member 
shall  neglect  to  bring  his  badge  with  him,  he 
may  once,  but  not  oftener,  during  a  racing 
meeting,  obtain  at  the  club  entrance  the  tem- 
porary use  of  a  badge;  such  badge  to  be  re- 
turned the  day  following  to  the  secretary,  at 
the  city  office.  No  badge  can  be  obtained  at 
the  public  entrance  to  the  racing  grounds. 
Members  without  badges,  entering  at  the 
public  gates,  must  pay  the  regular  entrance 
fee."  July  2,  1894,  the  secretary  of  the  club 
wrote  Mr.  Fitzgerald  as  follows:  "Dear  Sir: 
Assuming  that  you  desire  membership  In  the 
club,  I  Inclose  bill  for  dues  for  1894,  and 
member's  equipment  of  tickets.     Should  you 


not  care  to  become  a  member  tbto  year.  wHl 
you  return  the  tickets  on  or  before  J  air 
10th?"  To  which,  under  date  of  July  7ti. 
Mr.  Fitzgerald  replied:  "I  herewith  retura 
tickets  sent  me  July  2nd.  I  do  not  desttv 
membership  under  your  by-lawa."  The  cor- 
poration acquired  about  90  acres  of  land, 
with  a  circular  race  track  a  mile  In  length: 
with  a  large  grand  stand  for  spectators.,  i 
part  of  which  was  reserved  for  the  use  U 
members  exclusively.  In  July.  1894.  tb« 
plaintiff  had  a  racing  meeting  on  tl« 
grounds,  which  lasted  for  several  days.  Mr. 
Fitzgerald  attended  that  meeting,  with  sonit 
of  his  friends,  and  occupied  a  place  on  tte 
grand  stand.  With  him  was  Mr.  Knight  of 
Ft.  Wayne.  Mr.  Knight  wanted  to  become  a 
member  of  the  club.  Mr.  Fitzgerald  explain- 
ed to  him  bow  he  could  do  so,  and  asked  Mr. 
Lee,  one  of  the  directors  of  the  club,  to  send 
Mr.  Knight  a  membership  equipment,  and 
told  Mr.  Lee  that  he  (Fitzgerald)  would  ptr 
for  it.  He  also  said:  "  'I  have  got  ao  manr 
friends  here,  that  you  might  as  well  seoJ 
me  those  season  tickets,  and  I  wUI  send  yog 
$25  for  them,'  which  I  did."  The  tickete  and 
badges  were  furnished  to  both  of  them,  Mr. 
Fitzgerald  paying  for  his,— no  initiation  fee, 
but  simply  the  annual  dues  of  $25,— and  after 
this  he  occupied  the  part  of  the  stand  reserr- 
ed  exclusively  for  members. 

Mr.  Fitzgerald  claims  that  when  he  paid 
the  $300  assessment  he  did  not  know  that  tbe 
capital  stock  had  not  all  been  subscribed,  or 
that  the  plaintiff  proposed  to  issue  bonds  and 
a  mortgage  to  enable  them  to  cany  on  their 
improvements.  The  record  discloses  that  he 
knew  all  these  things  when  he  procured  tbe 
tickets,  and  occupied  the  part  of  the  grand 
stand  reserved  exclusively  for  members.  Tbr 
defense  is  put  upon  several  gronnds.  All 
the  assignments  of  error  have  bad  onr  atten- 
tion, but  we  shall  discuss  only  those  that 
seem  to  be  important. 

It  is  claimed  that  the  business  carried  on 
by  the  plaintiff  is  illegal,— is  not  ivlthln  tiie 
scope  of  its  charter,  and  not  authorized  bx 
any  law  of  the  stat&  People  v.  Welthoff.  51 
Mich.  210,  16  N.  W.  442;  Schuetzen  Bund  t. 
Agitations  Verein,  44  Mich.  313,  6  N.  W.  675. 
—are  cited.  Neither  of  these  caaee  is  in 
point.  The  first  of  these  cases  was  a  crim- 
inal case,  where  the  respondent  was  charged 
with  a  violation  of  an  express  provision  of  ibe 
statute.  The  second  case  was  one  wher« 
there  was  no  law  authorizing  the  existence 
of  the  organization,  and  its  purpose  was  to 
oppose  the  enforcement  of  a  prima  facie  val- 
id act  of  the  legislature.  Tbe  ptirposes  of 
the  corporation  or  association  are  to  be  de- 
termined by  the  statement  in  its  articles  of 
association.  Attorney  Oeneral  v.  Lorman. 
59  Mich.  157,  26  N.  W.  311.  The  purposes  of 
this  association  were  lawful.  How.  Ann.  SL 
i  9387;  Association  v.  Walker,  83  Mich.  SSe. 
47  N.  W.  338. 

Another  defense,  and  the  only  one  neces- 
sary to  be  considered,  is  that  the  capital 
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stock  was  not  all  paid  In.  It  Is  suggested 
that  the  act  under  which  plaintiff  organized 
(Act  No.  22,  Sesa.  Laws  1883)  does  not  re- 
quire the  corporation  to  have  any  capital 
stock,  and  that  It  iB  unlike  Act  No.  6,  Sess. 
Laws  1889,  under  which  the  fair  associa- 
tion Just  referred  to  organized.  We  do  not 
need  to  pass  upon  that  question,  for  it  ap- 
pears clearly  In  this  case  that  after  the  de- 
fendant knew  the  capital  stock  was  not  all 
paid  in,  and  after  he  knew  all  of  the  assess- 
ments upon  the  capital  stock  were  made,  and 
knew  the  purposes  of  the  organization  and 
the  provisions  of  its  by-laws,  and  the  charac- 
ter of  what  it  was  doing,  and  what  It  had 
done  In  the  way  of  acquiring  property  and 
expending  money,  he  participated  in  its  pur- 
poses, accepted  membership  tickets  alid 
badges  without  paying  a  membership  fee,— 
paying  simply  annual  dues,— and  availed 
himself  of  the  benefit  of  being  a  stockholder 
to  a  greater  amount  than  $500.  We  know 
of  no  authority  that  will  allow  him,  with  full 
knowledge  of  the  facts,  to  take  the  benefits  and 
e.scape  the  burdens  of  the  position  in  which 
be  has  placed  himself.  Association  t.  Walk- 
er, supra;  Id.,  07  Mich.  159,  66  N.  W.  344; 
Cook,  Stock,  Stockh.  &  Corp.  Law,  i  98.  Up- 
on this  question  there  was  no  conflicting  tes- 
timony. It  was  competent  for  the  court  to  In- 
struct the  Jury  that  upon  the  conceded  facts 
the  plaintiff  should  recover.  Cobbs  v.  Asso- 
ciation, 68  Mich.  466,  36  N.  W.  788.  The 
judgment  Is  afiirmed. 


LONG,  C.  J.,  did  not  sit. 
tices  concurred. 


The  other  Jus- 


PAINTBR  T.  LED  YARD. 
(Supreme  Court  of  Michigan.    June  30,  1890.) 

EtIO«NCB— Bg8T  AND  SeCONDAKT — APPEAL — 

Rkvikw. 

1.  Where  the  addressee  of  a  letter  identifies 
it,  and  provea  it»  '.oea,  another,  who  saw  it, 
may  testify  tc  its  contents  without  showing  that 
be  knew  the  writer's  handwriting. 

2.  The  finding  of  fact  of  the  trial  court  will 
not  be  disturbed  where  the  evidence  is  con- 
flicting. 

Error  to  drcnlt  court,  Kent  county;  Allen 
C.  Adslt,  Judge. 

Action  by  Martin  3.  Painter  against  Harri- 
son T.  Ledyard,  commenced  in  Justice's  court, 
and  taken  on  appeal  by  defendant  to  the  cir- 
cuit court.  There  was  a  judgment  for  plain- 
tltr,  and  defendant  brings  error.     Affirmed. 

Lt.  G.  Rutherford,  for  appellant  Mains  & 
Mains,  for  appellee. 

MOORB,  J.  Plaintiff  sued  defendant  to  re- 
cover 540  for  10  weeks'  board  furnished  by 
Clark  &  Co.  to  one  Shepard,  a  nephew  of  de- 
fendant, which  claim  was  assigned  to  plain- 
tiff. Judgment  was  rendered  in  favor  of 
plaintiff  In  Justice  court,  and  appeal  was  tak- 
en to  the  circuit  court,  where  the  case  was 
tried,  and  a  Judgment  for  $40  and  costs,  to- 


gether with  an  attorney  fee  of  $25,  was  ren- 
dered in  favor  of  plaintiff.  Defendant  ap- 
peals to  this  court,  making  a  number  of  as- 
signments of  error.  So  far  as  they  relate  to 
the  amendment  of  the  pleadings  allowed  by 
the  court,  it  is  not  necessary  to  discuss  them, 
as  what  was  done  In  relation  thereto  was 
clearly  within  the  discretion  of  the  court  It 
is  the  claim  of  the  plaintiff  that  one  Shepard 
came  to  (Dlark  &  Co.'8  hotel  at  Lake  Odessa, 
Sunday,  July  16,  1893,  and  .registered.  The 
next  day  Clark  discovered  something  was 
wrong  with  Shepard,  and  attempted  to  send 
him  away;  that  he  was  told  by  one  Powers 
that  Shepard  was  a  nephew  of  defendant,  and 
that  he  would  see  him  about  Shepard.  Clark 
testified  that  on  the  following  Tuesday  he  got 
a  letter  from  defendant,  which  was  lost;  tliat 
he  had  made  diligent  search  for  the  letter; 
that  In  substance  It  said  to  him  not  to  send 
Barry  Shepard  back,  but  to  keep  him  there 
until  he  could  straighten  up,  and  charge  It  up 
to  blm,  and  to  draw  on  him  for  it,  and  he 
would  pay  It.  He  also  testified  that  he  had 
other  letters  from  Mr.  Shepard,  four  or  five  In 
all,  two  or  three  of  which  he  then  had;  the 
others  were  lost.  One,  dated  September  26, 
1893,  was  offered  and  received  in  evidence, 
reading:  "Grand  Rapids,  Mich.  Ledyard 
Block.  Sept  26, 1893.  Frank  Clark:  In  re- 
ply to  your  favor  wiU  say  the  young  man's 
board  will  be  paid,  as  I  told  you,  up  to  this 
time,— that  is  September  26,  1893;  but  from 
this  out  I  shall  not  stand  by  it  If  his  own 
mother  refuses  to  pay,  I  don't  consider  I  am 
called  upon  to  do  so.  She  will  undoubtedly 
settle  with  you  for  the  past  amount.  I  don't 
wish  to  advance  it  for  she  is  the  one  that 
should  do  it  I  saw  her  two  sisters  Suflday 
night  and  they  think  about  this  matter  as  1 
do,  and  they  will  have  a  talk  with  her,  and 
advise  her.  Don't  draw  any  drafts  on  me. 
I  shall  be  absent  from  the  city  for  the  next 
two  weeks,  but  your  claim  up  to  this  time  will 
be  setUed.  [Signed]  H.  T.  Ledyard."  An- 
other letter  was  received  In  evidence,  without 
objection,  dated  October  24th,  from  Mr.  Led- 
yard, m  which  he  stated:  "I  consider  myself 
liable  for  his  first  week  or  two's  board  with 
you,  as  I  told  the  cbeckman,  and  told  you  to 
keep  him  there  until  he  could  straighten  up," 
etc.  Mr.  Clark  also  testified  to  verbal  inter- 
views in  which  he  told  him  to  keep  Shepard, 
and  that  be  would  pay  him  $4  a  week,  and 
send  blm  a  check  for  the  amount.  An  assign- 
ment of  error  is  alleged,  growing  out  of  the 
testimony  of  the  plaintiff,  who  was  allowed  to 
give  testimony  as  to  the  contents  of  the  letter 
of  June  18th,  about  which  Clark  had  testified 
wlthont  Its  being  shown  that  Painter  had 
knowledge  of  Ledyard's  handwriting.  Upon 
this  point  counsel  cite  Plnkbam  v.  Cockell,  77 
Mlcb.  265,  43  N.  W.  921.  The  admission  of 
Painter's  testimony  wonld  have  been  error  bad 
not  the  letter  been  sufficiently  identified  by 
Clark,  and  proof  of  its  loss  made,  to  allow 
parol  proof  of  its  contents.  For  further 
ground  of  error  It  is  alleged  that  the  Cactk 
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•did  not  support  the  findings.  Ledyard  testi- 
fled  that  he  never  sent  the  letter  of  June  18th. 
Powers  testified:  "The  only  thing  I  ever  did 
tell  them  was  that  Ledyard  told  me  to  say  to 
Mr.  Clark  to  keep  Harry  Sbepard  there  a  few 
days,  until  be  could  straighten  up.  Mr.  Led- 
yard never  authorized  me  to  say  anything  to 
Mr.  Clark."  These  are  disputes  which  relate 
to  questions  of  fact.  The  trial  Judge  had  the 
witnesses  before  bim,  and  we  are  not  inclined 
to  disturb  his  findings.  The  judgment  Is  af- 
firmed. 


LONG,  C.  J.,  did  not  rit 
tlces  concurred. 


The  other  jus- 


CHABERT  T.  RUSSELL  et  al. 
(Supreme  Court  of  Michigan.    June  30,  1896.) 

&DTBR8B    POSSESSIOX  —  BvlDKNOS— InSTRUOTIONB. 

1.  In  an  action  to  recover  land  to  which 
defendants  claimed  title  by  adverse  possession, 
a  refusal  to  direct  a  verdict  for  plaintiff  was 
proper,  there  beiog  evidence  that  defendants 
and  their  predecessors  claimed  to  be  the  owners, 
and  exercised  acts  of  ownership  by  driving 
stalces  to  mark  boundaries,  by  fishing,  hunt- 
ing, and  trapping,  by  leasing  to  others,  by  the 
erection  of  signs  warning  off  trespassers,  and  by 
building  a  dilce  around  the  land. 

2.  In  an  action  to  recover  an  undivided  In- 
terest in  land  to  which  defendants  claimed  title 
by  adverse  possession,  it  appeared  that  after  R., 
a  predecessor  of  defendants,  obtained  title  to  a 
portion  of  claim  No.  42,  through  one  of  the  heirs 
of  plaintiff's  ancestor,  the  original  owner,  he  ex- 
ercised acts  of  ownership  over  the  entire  tract, 
and  subsequently  procured  a  tax  deed  in  wh'ch 
the  land  was  described  as  a  part  of  claim  No. 
45,  but  which  was  in  fact  in  claim  No.  42;  that 
on  R.'s  death  this  land  was  inventoried  as  part 
of  bis  estate,  surveyed  into  lots,  and  a  lot  as- 
signed to  each  child ;  and  that  one  of  these  lots 
embraced  the  land  in  controversy,  held,  that 
the  tax  deed,  the  assessment  rolls,  and  the  pro- 
ceedings of  the  probate  court  were  admissib^. 

3.  The  court,  after  correctly  charging  that, 
in  order  to  constitute  adverse  possession,  the 
acts  of  possession  must  be  such  as,  if  seen  by 
plaintiff,  wonld  clearly  apprise  him  that  the 
party  doing  the  acts  claimed  ownership,  added: 
"T?hat  is  the  case,  gentlemen.  By  seeking  the 
record,  by  titles,  leasing,  deriving  a  profit, 
driving  any  one  off. — these  acts  must  be  sucli 
that,  if  [plaintiff]  was  there  in  the  vicinity,  and 
knew  about  it,  that  that  would  be  notice  to 
him."  Held,  chat  the  additional  instrnction  ren- 
dered the  charge  ?rroneous. 

4.  Where  the  issue  is  a  close  one  from  a  le- 
gal standpoint,  the  mstructions  should  give  the 
law  applicable  to  the  case  without  ambiguity, 
and  without  indicating  the  opinion  of  the  court 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Ejectment  by  Richard  Chabert  against 
John  A.  Russell  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Coadf,  Maybury  ft  Lnddng,  for  appel- 
Innt.  Stilllvan  &  Mason  (E.  Q.  Stevenson,  of 
counsel),  for  appellees. 

MOORE,  J.  This  is  an  action  of  eject- 
ment for  an  undivided  %8  of  about  34  acres 
of  land  In  Ecorse  township,  Wayne  county. 


The  plaintiff  was  the  owner  of   tbe   Issl 
unless  the  ownership  was  cut  off  by  adverse 

possession.    He  claims  title  as  the  grands-ta 
of  Francis  Chabert,  who  got  title  from  tbe 
United    States    government    in    ISZl.      This 
land  was  part  of  a  tract  of  about  237  aci>s 
called    "Private   Claim    No.    42."     It    was 
marsh  land,  and  part  of  a  large  marsh.  ><f 
several    hundred   acres   In     extent,     whict 
fronted  on  Detroit  river,  and   was   covert-J 
with    water   most  of    the   time   until   aomt 
dredging  was  done  in  1801.     The   beirs  o( 
Chabert   settled   in   different   parts   of  th~ 
country   between   1830    and    1840.     Josept 
Loranger  obtained  a  two-ninths  interest,  aai 
about   1850   built   a   fishing   shanty   on    tbr 
front  of  claim   No.  42.    In  February.   ISTit 
Loranger  deeded   his   two-nlntbs   Interest  to 
Simon  B.  Rousson,  who  also  bought  anotb  ■: 
one-ninth  interest  the  same  year  from  Mar- 
garet   Chabert    The     fishing     shanty     wa-i 
moved  to  Ecorse  village  about  1856  or  lS-77 
A   little  later,   Rousson    rented    the    fishln: 
privilege    to    some    Canadians,    who  built  i 
shanty  and  fished  for  a  short  time,   whec 
the  shanty  was  torn  down.    In  1S6S.   Rou^ 
son  obtained  a  tax  deed  from  tbe  state  f<r 
the  taxes  of  1863.  in  which  tbe  land  wa> 
described  as  the  middle  part  of  claim  Nl 
45,  which  deed  was  recorded  April  2.  ISiJS 
It   was  claimed  this  referred  to   tbe   sawc 
land,  and  proof  was  offered  to  that  effe^- 
Upon  the  death  of  Simon  B.  Rousson,  whi ,1. 
occurred  In  1876,  this  land  was  Inventori^". 
as  part  of  his  estate,  and  upon  the  petitlo;. 
of  bis  eight  children  claim  No.  42  was  snr- 
veyed  and  divided  Into  eight  lota,  ntimbere.' 
from  1    to  8.   One  lot  was  assigned  to  earl. 
child;    Sarah  Senecal,  a  married  daughter, 
obtaining  lot  1.  which  Is  tbe  land  in  con- 
troversy In  this  suit    In  18S3,  she  deed<>i] 
to  Franklin,  who.  In  1885,  deeded  to  Gool- 
rich,  who  deeded  to  the  defendants  in  18S'. 
In  1886,  Nathan  Judson  obtained   title  fron 
some  of  the  Chabert  heirs,  which,  in  ISrfi. 
by   quitclaim   deed,   he   conveyed   to   Goo>l- 
rlch,  so  that,  at  the  time  this  suit  was  bt- 
gun,    the   defendants    were   the    owners   of 
about  three-fifths  of   the  original    title.    In 
1891,   the  defendants  dredged  a   canal  and 
made  a   dike   around   tbe   land.    This   cax- 
was  commenced  in  1892.    The  claim   of  tb^ 
defendants  is  that,  after  Simon  B.  Roussoo 
got  title,  he  and  bis  successors  in  title  ex?^ 
cised  such  acts  of  ownership  and  possessiou 
as  to  constitute  adverse  possession    with'n 
the  meaning  of  the  law.     A  large  number  of 
witnesses   were  sworn.    The  Jury   returni'O 
a  verdict  for  the  defendants.    Tbe  plalnti? 
bilngs  the  case  here  upon  nearly   100  as- 
signments of  error,  which  will  not  be  takrs 
up  separately,  but  will  be  grouped. 

The  first  group  alleges  It  as  error  that  Uk 
court  refused  to  direct  a  verdict  in  favor 
of  the  plaintiff.  We  think  these  assign- 
ments are  not  well  taken,  as  there  were 
questions  that  were  proper  to  be  submittetl 
to  the  Jury.    Ewlng  v.  Burnet,  11  Pet  51 
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It  Ib  claimed  It  was  error  to  admit  tbe  tax 
deed  of  1868,  the  assessment  rolls,  and  the 
proceedings  of  the  proi>a.te  court  in  evidence. 
It  Is  the  contention  of  the  defendants  that, 
from  the  time  Simon  B.  Bousson  got  title, 
he  and  Ills  lielra  claimed  to  be  the  owners 
of  all  the  premises,  and  that  he  and  they 
exercised  all  such  acts  of  ownership  by 
driving  stakes  to  mark  boundaries,  by  fish- 
ing, hunting,  and  trapping,  by  leasing  to 
others,  and  by  the  erection  of  signs  warning 
off  tre^Misseis,  and  by  doing  all  such  acts 
as  the  owner  of  the  land  would  be  expected 
to  do,  considering  its  character  and  the 
uses  to  which  it  could  be  put.  We  do  not 
think  any  of  this  testimony  was  Incompe- 
tent Some  of  It  may  not  have  been  very 
valuable,  but  It  was  proper  to  advise  tbe 
court  and  Jury  of  all  the  acts  of  the  gtan^ 
tors  of  the  defendants.  In  order  to  character- 
ize such  possession  as  they  did  exercise 
over  the  premises  in  controversy.  Oglesby 
V.  H(dlister  (CaL)  18  Pac.  146. 

The  other  group  of  errors  to  be  considered 
relate  to  the  charge  of  the  court  to  which 
counsel  for  plaintiff  objects— First,  because, 
it  is  argumentative;  second,  because  it  does 
not  properly  state  tbe  law  of  ouster;  third, 
t>ecau8e  it  does  not  correctly  state  the  law 
of  adverse  possession.  The  portions  of  tbe 
charge  that  are  objectionable,  so  far  as 
necessary  to  quote  here,  may  be  stated  as 
follows:  The  learned  judge  was  asked  to 
charge  the  jury  as  follows:  "(26)  In  order 
to  constitute  adverse  possession,  the  acts  of 
possession  on  the  land  claimed  to  constitute 
the  adverse  possession  must  be  such  as,  if 
seen  by  the  plaintiff,  would  clearly  apprise 
blm  that  the  party  doing  the  act  claimed 
the  ownership  of  the  property."  This  he 
did,  and  very  properly,  as  we  think,  for  ^re 
believe  it  to  6e  good  law.  He  then  spoiled 
tbe  effect  of  It  by  addbig  the  following 
-Mords,  which  we  do  not  think  were  good 
law:  "That  Is  the  case,  gentlemen.  By 
seeking  tbe  record,  by  titles,  leasing,  deriv- 
ing a  profit,  driving  any  one  off,— these  acts 
mast  be  such  that,  If  Mr.  Chab^rt  was  there 
in  the  vicinity,  and  knew  about  It,  that  that 
would  be  notice  to  him.  That  Is  correct" 
Tbe  addition  of  these  words  made  the  re- 
quest to  charge,  that  was  direct  pointed, 
and  dear,  amblgnotis  and  of  doubtful  meaa- 
Ing.  We  have  repeatedly  held  that  the  trial 
Judge  Is  not  bound  to  charge  the  Jury  In 
tbe  language  used  by  counsel  in  his  re- 
goesta  to  charge,  If  he  gives  it  in  substance, 
so  far  as  It  Is  applicable  to  the  facts  in  the 
case.  In  this  case,  the  request  to  charge 
bore  upon  one  of  the  most  important  fea- 
tnree  of  the  case  from  the  standpoint  of  the 
plaintiff,  and  the  plaintiff  was  entitled  to 
bflve  the  jury  properly  instructed  upon  that 
point 

After  disposing  of  the  requests  of  me 
counsel,  the  trial  Judge  added,  upon  his 
own  motion,  the  following:  "Now,  gentle- 
men, I  have  but  a  few  words  more  to  say. 


Having  stated  to  yon  already  what  adverse 
possession  is,  and  what  the  rights  of  the 
parties  are.  It  depends  upon  the  things 
named,— what  constitutes  possession,  and  what 
constitutes  adverse  possession.  One  may  oc- 
cupy land  by  his  tenant,— by  himself,  or  by 
his  tenant  But,  in  occupying  it.  It  must 
be  something.  He  must  do  something,  and 
must  intend  to  do  something,  and  It  must 
be  a  different  occupancy  from  casually  pass- 
ing over  it  by'  a  stranger.  And  you  have 
heard  the  testimony  In  this  case,  and  you 
will  be  able  to  determine  whether  this  was 
a  different  style  of  occupation  from  that  of 
the  casual  hunters  who  passed  over  it  You 
have  seen  these  different  witnesses  brought 
here  from  the  community  where  this  prop- 
erty Is  located.  You  have  been  able  to 
weigh  their  knowledge  and  measure  their 
ability  to  linow  wtiat  is  the  real  condition 
of  the  property,— wliat  has  been  the  con- 
dition of  the  property.  It  is  for  that  pur- 
pose that  you  are  here.  You  will  be  able  to 
know  whether  these  taxes  were  paid,  maps 
made,  stakes  driven,  shanties  built,  people 
driven  off,  leases  made,  any  proflits  derived; 
whether  it  was  continuous,  or  whether  it 
was  casual.  You  are  to  take  the  case,  gen- 
tlemen, with  your  candor  and  your  best 
sense.  Yon  are  to  consider  it  in  all  its  bear- 
ings. You  are  to  consider  each  side  of  the 
case  as  presented,— which  side  is  most  like- 
ly to  be  right;  which  are  l>e8t  Informed; 
which  of  all  the  persons  who  have  come  be- 
fore you  convince  you  In  your  hearts  that 
they  are  right  You  are  not  likely  to  make 
any  mistake  about  it.  The  doors  have  not 
been  closed,  and  the  main  witnesses  shut 
out  They  have  been  opened,  and  you  lia've 
seen.  It  Is  to  you,  I  think,  capable  of  a 
very  reasonable  conclusion.  It  is  not  my.s- 
terlous.  You  will  not  be  confused  about  It 
when  you  go  out  any  more  than  you  would 
be  In  an  assault  and  battery  case,- any  more 
than  you  would  be  In  any  case  where  you 
have  seen  the  eyewitnesses.  Now,  this  is 
not  a  case  that  you  can  spilt  up  and  divide. 
It  Is  not  a  case  where.  In  dollars  and  cents, 
you  may  give  one  a  portion,  and  divide  It  by 
twelve.  It  is  a  case  for  the  plaintiff  or  the 
defendants.  You  are  to  say,  gentlemen,  has 
the  plaintiff  made  out  a  case?  If  so,  'We 
find  for  the  plaintiff.'  If  the  defendants 
have  made  out  their  case,— If  they  have 
maintained  i>os8es8lon,  control,  ownership, 
lessed  and  shot  game  on  this  property,  as 
contended  by  them,— If  so,  'We  find  for  the 
defendants.'  Follow  an  officer."  It  Is  ur- 
ged that  this  was  argumentative  and  mis- 
leading, and,  taken  in  connection  with  the 
rest  of  the  charge.  Indicated  to  the  jury  that 
the  trial  Judge  thought  the  case  should  be 
decided  for  the  defendants.  We  are  Inclin- 
ed to  think  it  open  to  at  least  one  of  these 
criticisms.  The  case  at  Issue  is  a  close  case 
from  a  legal  standpoint.  We  have  already 
Indicated  that  we  thought  It  such  a  case  as, 
from  the  proofs,  made  It  necessary  to  sub- 
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mlt  tbe  questions  Involved  to  the  Joiy. 
From  the  nature  and  character  of  the 
proofs.  It  was  Important  that  the  trial  Judge 
should  clearly  and  without  ambl^ity  In- 
struct the  Jury  as  to  the  law  applicable  to 
the  case.  This,  we  think,  was  not  done. 
The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

LONG,  C.  3.,  did  not  sit   The  other  Jus- 
tices concurred. 


PITZHtTGH  V.  CITY  OP  BAT  CITT  et  aL 
(Supreme  Court  of  Michigan.  June  30,  1896.) 
MuNiciPikL  CoRPOBATioMs— Assessment  fob  Pob- 

LIC   IMPBOVEMBNTS— ESTOPPBU 

Where  a  property  owner,  having  full 
knowledge,  personally  and  through  his  agent, 
of  a  proposed  sireet  improvement,  and  of  the 
assessment  to  defray  the  coat  thereof,  allowed 
the  same  to  be  completed  without  making  any 
objection  thereto,  the  collection  of  such  assess- 
ment will  not  be  restrained  upon  a  bill  brought 
several  months  after  such  completion,  alleging 
Irregularities  in  tbe  assessment. 

Appeal  from  circuit  court.  Bay  county.  In 
chancery;  Andrew  0.  Idaxwell,  Judge. 

Bill  by  Cornelia  O.  Fltzhugh  against  the  dty 
of  Bay  City  and  others  to  set  aside  an  assess- 
ment for  street  improvements.  There  was 
Judgment  for  defendants,  and  complainant  ajy- 
peals.     AfSrmed. 

Fatio  Colt  (K.  A.  Oooley,  of  counsel),  for  ap- 
pellant. IT.  R.  Loranger  and  Isaac  A.  Gil- 
bert, for  appellees. 

LONG,  C.  J.  This  bUl  is  filed  by  complain- 
ant, who  resides  at  Groveland,  N.  Y.,  tor  the 
purpose  of  setting  aside  an  assessment  upon 
her  lands  in  Bay  City  for  paving  what  Is 
known  as  "Twelfth  Street."  Ten  reasons  are 
given  why  the  tax  is  void  and  should  be  set 
aside.  On  the  hearing  In  the  court  below,  the 
tax,  which  was  to  be  paid  in  three  Install- 
ments, was  upheld,  except  a  reduction  In  the 
first  Installment  to  be  paid.  Complainant  ap- 
peals. 

We  think  It  unimportant  to  discuss  the  ob- 
jection raised  as  to  the  legality  of  this  tax. 

Tt  appears  that  In  April,  1893,  the  common 
cotmcll  of  Bay  City  adopted  a  resolution  to 
grade  and  pave  Twelfth  street  between  Water 
street  and  the  Tuscola  plank  road.  Such  pro- 
ceedings were  thereafter  bad  that  the  board  of 
public  works  entered  into  a  contract,  approv- 
ed by  the  council,  for  the  grading  and  paving. 
The  paving  in  question  cost  $30,312.50,  of 
which  $23,049  was  assessed  against  the  prop- 
erty described  In  a  special  assessment  roll. 
Tbe  balance  was  paid  out  of  that  ward  high- 
way fimd.  The  sum  of  $775.89  was  assessed 
against  the  land  of  complainant  The  paving 
was  begun  in  the  early  part  of  June,  1893, 
and  was  completed  In  October  of  the  same 
year.  The  assessment  roll  was  put  Into  the 
bands  of  the  hoard  of  review,  and  finally 


passed  upon  by  It  on  July  31,  1883,  and  no 
objections  were  made  thereto  by  the  com- 
plainant. To  obtain  the  moneys  to  cany  for- 
ward the  woiic  the  city  Issued  bonds  for  that 
portion  of  the  money  which  was  assessed 
against  the  property  of  abutting  landowners. 
Including  the  complainant's.  These  bonds 
were  issued  In  anticipation  of  tbe  collection  of 
taxes,  and  were  payable  In  two,  ttuee.  and 
five  years.  There  is  no  fund  out  of  wtiicb 
they  can  be  i»ld,  except  that  derived  from 
the  collection  of  the  assessment.  This  blO 
was  filed  on  July  10,  1894,  but  before  It  was 
filed  the  moneys  had  been  raised  by  the  sale 
of  tbe  bonds,  and  the  contractors  paid  for  the 
construction  of  the  work.  Notice  of  this  spe- 
cial assessment  was  given  on  June  30,  1S88. 
The  board  held  a  meeting  to  hear  and  decide 
all  objections  which  might  be  made  by  per- 
sons deeming  themselves  aggrieved  by  tliis 
local  tax.  During  this  time,  and  while  this 
notice  was  being  published,  complainant  visit- 
ed Bay  City,  and  was  there  three  dayiL  It 
also  appears  that  her  general  agent  and  at- 
torney knew  Ui  the  latter  part  of  May  of  that 
year  that  this  pavement  was  about  to  be  laid 
on  Twelfth  street  Mr.  Hamilton  Wright 
was  called  as  a  witness  In  behalf  of  defend- 
ant, and  testified  that  plaintiff  visited  him  in 
June,  1893,  and  that  he  had  a  conversatioB 
with  her  in  reference  to  this  pavement  at  thai 
time.  His  attention  was  called  to  a  petitioa 
or  consent  of  tbe  property  owners  on  Twelfth 
street  to  the  laying  of  a  street-railway  trsck 
on  that  street,  dated  May  18,  1893.  and  the 
slgiting  of  the  name  of  complainant  to  it.  by 
his  name  as  her  attorney.  By  this  petition  it 
was  shown  that  the  taxpayers  would  save  one 
foot  In  width  of  the  cost  of  the  pavenoenr  bj 
permitting  the  street  railway  to  lay  its  xnvi. 
Mr.  Wright  also  testified  that  he  knew  of  this 
pavement  on  Twelfth  street  somd  time  in  Vlaj. 
1893.  It  appears  that  although  notice  by  tlie 
board  of  review  was  published  while  the  com- 
plainant was  In  Bay  City,  and  although  ber 
agent,  Mr.  Wright  knew  In  the  month  of 
May,  1893,  that  the  pavement  was  to  be  laid. 
yet  no  action  was  taken  by  the  complainant 
untU  the  time  of  filing  this  bill.  In  July,  ISH. 
— more  than  one  year  thereafter.  It  is  air 
parent  that  the  complainant  and  ber  agait 
both  knew  that  tbe  lands  were  so  situated 
that  any  assessment  whether  on  the  btbiE  of 
benefits  or  frontage  on  the  street,  wonld  in- 
clude such  lands,  and  yet  they  allowed  tbt 
contractors  to  go  on  with  -the  work,  and  re- 
ceive their  pay  therefor,  without  objectido. 
The  collection  of  a  special  assessment  for  im- 
provements will  not  be  restrained  at  tbe  salt 
of  one  who  has  stood  by  and  raised  no  objec- 
tion to  the  improvement  Byram  v.  Detroit. 
50  Mich.  56,  12  N.  W.  912,  and  14  N.  W.  ««<: 
Lundbom  v.  Manistee,  S3  Mich.  170.  S3  N.  W. 
161;  GoodwiUle  v.  City  of  Detroit  (Mich)  61 
N.  W.  526.  The  decree  of  the  court  behw 
must  be  afllrmed.  The  other  Justices  cos- 
curred. 
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VBEBLAND  t.  CINCINNATI,  S.  ft  U. 

R.  CO. 

(Sapreme  Court  of  Michigan.    Jnne  80,  1888.) 

RaIUMAD  CoMPAKIU— IhJUBT  at  CsOMIVfl — COK> 
TBIBCTOKT  NeOLIOBNC*.  * 

In  an  action  against  a  railway  company 
for  injuries,  it  appeared  that  plaintiff,  a  motor- 
man  on  an  electric  street  railway,  stopped  bis 
car  about  40  feet  from  the  crossing  of  defend- 
ant's railroad,  and  looked  in  both  directlonn, 
bat  saw  po  train.  At  this  point,  and  op  to  with- 
in 10  feet  of  the  track,  a  train  could  hare  been 
seen  570  feet  distant,  in  a  southeasterly  direc- 
tion. Plaintiff  started  his  car,  but  did  not 
look  again  until  about  6  feet  from  the  track, 
when  he  saw  a  train  coming  from  the  south- 
east, about  200  feet  from  him,  and  his  car 
was  struck  before  it  got  across  the  track.  Held, 
that  plaintiff  was  guilty  of  oontrihntory  negli- 
gence precluding  a  recoTery. 

Srror  to  circuit  conrt.  Bay  county;  Andrew 
C.  Maxwell,  Judge. 

Action  by  Edwin  G.  Vreeland  against  the 
Cincinnati,  Saginaw  A  Mackinaw  Railroad 
Company.  There  was  Jndgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

T.  A.  B.  &  J.  C.  Weadock  (James  E.  DufTy, 
of  counsel),  for  appellant  T.  F.  Shepard,  for 
appellee. 

MONTGOMERY,  J.  PlaintilT  was  a  motor- 
man  in  the  employ  of  tlie  Bay  City  Consol- 
idated Railway  Company.  On  April  6,  1893, 
plain  tUf  was  engaged  In  running  a  car  along 
Henry  street,  in  West  Bay  City.  Henry 
street,  at  the  intersection  of  Ninth  street,  is 
also  crossed  by  tlie  track  of  the  defendant 
company.  When  the  car  reached  the  cross- 
ing, it  was  struck  by  the  engine  of  a  pass- 
ing train,  and  thrown  from  the  track.  Plain- 
tiff's shoulder  blade  was  broken,  and  he  suf- 
fered other  injuries.  He  brings  this  action, 
claiming  that  the  injury  resulted  wholly  from 
negligence  of  defendant's  servantB,  while  he 
himself  was  in  the  exercise  of  due  care.  The 
alleged  negligence  of  the  defendant  consisted 
In  moving  the  train  at  a  prohibited  and  high 
rate  of  speed,  and  testimony  fairly  tended  to 
establish  such  negligence.  .  There  was  per- 
haps a  question,  also,  as  to  whether  the  bell 
was  rung,  although  the  testimony  on  this 
I>olnt  was  negative  in  its  character.  The  cir- 
cuit Judge  directed  a  verdict  for  the  defend- 
ant, on  tlie  ground  that  the  plaintiff  was 
euilty  of  contributory  negligence.  This  di- 
rection raises  the  sole  question  in  the  case 
-which  we  need  consider. 

The  street-railway  track  occupied  the  center 
of  Henry  street,  which  runs  in  a  north  and 
south  course.  The  track  of  the  defendant 
road  runs  from  the  northwest,  past  Ninth 
dtreet.  In  a  general  southeast  course,  curving 
somewhat  to  the  west.  At  a  point  10  feet 
from  the  center  of  the  crossing  of  the  two 
tracks,  a  train  going  northwest  could  be  seen 
for  a  distance  of  576  feet;  from  a  point  40 
:feet  from  the  intersection,  a  train  could  be 
seen  for  a  distance  of  567  feet;  and  at  a  point 


20  feet  from  the  railroad  track  a  train  would 
be  visible  for  a  distance  ot  570  feet  Plain- 
tiS  testifies  that  he  was  going  north  with  his 
car,  and  stopped  on  a  switch  at  a  point  which 
would  bo  about  200  feet  south  of  the  crossing 
for  a  Boath-bound  train  to  pass  bim;  that 
be  then  proceeded  north  till  within  alx>ut  35 
or  40  feet  of  ttae  crossing,  when  he  brought 
bis  car  to  a  stop,  lodced  in  all  directions, 
saw  no  train,  and  then  started  ahead  again. 
He  further  testifies:  "I  don't  tlilnk  I  looked 
back  up  the  track  after  I  started  ahead.  Be- 
fore I  saw  the  train  coming,  I  had  got  about 
4,  5,  or  6  feet  from  the  track.  The  train  wa» 
then  within  200  feet  from  me,  I  should  think." 
He  also  testified  that  the  motor  car  could 
have  been  run  within  5  or  6  feet  of  the  cross- 
ing before  stopping,  but  that  the  purpose  of 
stopping  back  35  or  40  feet  was  to  enable 
him  to  get  up  headway,  so  that  he  could  pass- 
over  the  track  of  the  railway  without  current. 
It  would  seem,  therefore,  that  if  we  accept 
the  plaintiff's  statement  be  Intended  to,  and 
did,  after  stepping  his  car  35  or  40  feet  back 
of  the  track,  start  his  car  ahead  at  a  rate  of 
speed  Intended  to  give  It  headway  sufficient 
to  pass  over  the  track,  'nils  statement  can 
hardly  be  reconciled  with  the  fact  that  he 
must  have  been  traveling  at  a  rate  of  epeei 
scarcely  equal  to  2  miles  an  hour;  for  if  It 
be  assumed  that  when  he  discovered  the 
train,  200  feet  distant,  be  had  traveled  30 
feet,  after  bis  stop,  the  train  must  have  trav- 
eled in  the  meantime  not  less  than  376  feet, 
or  more  than  12  times  as  far,  and  the  testi- 
mony of  plalntlfTs  witnesses  tends  to  show 
a  rate  of  speed  of  not  more  than  20  to  25- 
miles  an  boar.  It  Is  also  difficult  to  under- 
stand why,  if  the  plaintiff  was  running  his 
car  at  a  slow  pace,  he  could  not  and  did  not 
stop  his  car  before  the  collision.  Altogether, 
the  most  reasonable  explanation  is  that  he 
was  mistaken  in  his  recollection  of  the 
events;  but,  however  this  may  be,  we  think 
that  it  was  not  due  diligence  to  stop  at  -a 
point  so  far  distant  from  the  crossing,  and 
then  proceed  without  looking  back,  as  be  tes- 
tifies he  did.  See  Shufelt  v.  RaUroad  Co., 
96  Mich.  327,  55  N.  W.  1013;  Houghton  v. 
Railway  Co.,  99  Mich.  308,  58  N.  W.  314; 
Haas  V.  Railroad  Co.,  47  Mich.  401,  11  N.  W. 
216.  The  plaintiff  cannot  be  treated  in  all 
respects  like  one  driving  an  ordinary  rehide. 
The  statute  laws  of  18S9,  p.  330,  provide, 
"Street  railway  companies  shall  require  the 
drivers  of  all  street  cars  to  bring  such  cars 
to  a  full  stop  before  going  upon  a  railway 
crossing  of  the  track  of  a  steam  railroad,, 
and  to  make  sure  that  no  engine  or  cars  are 
approaching  such  crossings  before  he  pro- 
ceeds to  go  upon  the  same."  The  circuit 
Judge  was  right  in  holding  that  the  plaintiff 
did  not  use  due  precaution.  Judgment  af- 
firmed. 

LONG.  C.  J.,  did  not  sit    The  other  jus- 
tices concurred. 
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BRE2CKON  y.  OTTAWA  CIRCUIT 

JUDGE. 

<Sapreme  Court  of  liichigan.    Jane  30,  1896.) 

PhOA.  IN  ABATEMBNT— AXOTHIB  AOTION  PbSDIIIS 

— Arbbbt— Capias  ad  Respondbnudk. 

1.  Th«  right  to  discbarxe  from  arrest  on 
«apia8  ad  reapondendum  on  the  ground  of  an- 
other action  pending  must  be  set  up  by  plea  in 
abatement. 

2.  The  Tolnntary  discharge  by  plaintiff  of 
defendant  from  arrest  on  capias  ad  responden- 
dum does  not  exempt  defendant  from  a  second 
arrest  in  another  action  for  the  same  cause, 
where  the  second  arrest  is  not  made  maliciously, 
«r  with  a  riew  to  harass  the  defendant 

Mandamns  proceeclingB  od  the  relation  of 
Charles  L.  Breckon  against  tbe  Ottawa  di^ 
«ult  judge.    Writ  denied. 

McBride  &  Danhof  and  W.  I.  LQlie,  for  re- 
lator.   Q.  J.  Diekema,  for  respondent. 

MONTGOMERY,  J.  Relator  was  arrested 
on  a  capias  ad  respondendum,  and,  after  giy- 
Ing  common  bail,  moved  to  be  discharged 
from  arrest  on  the  ground  tbat  be  had  been 
(treylonsly  arrested  at  the  suit  of  tbe  same 
plaintiff  for  the  same  cause  of  action.  After 
the  first  arrest,  plaintiff  discovered  what  he 
took  to  be  a  defect  In  the  proceedings,  and 
ordered  tbe  relator  dtscbarged.  The  present 
writ  was  thereupon  sued  ont  Tbe  former 
suit  was  not  formally  discharged  before  the 
second  arrest.  The  circuit  Judge  returns 
tbat  he  found  tliat  the  second  writ  was  not 
sued  out  to  harass  or  annoy  the  defendant, 
and  upon  this  finding  refused  to  discharge 
tlie  relator.  Tbe  circuit  judge  held,  also, 
tbat  tbe  defense,  so  far  as  it  constituted  an 
attempt  to  set  up  a  former  suit  pending, 
should  have  been  made  by  a  plea  In  abate- 
ment. Tbe  cases  which  hold  that  a  second 
-arrest  cannot  be  made  on  capias  ad  satis- 
faciendum are  not  in  point,  as  in  these  cases 
tbe  defendant  Is  taken  in  satisfaction  (Da- 
mon T.  Carroll  [Mass.]  40  N.  E.  185),  and  the 
defendant  Is  In  custody  of  his  ball  as  Is  also 
tbe  case  when  another  action  Is  pending,  and 
tbe  plaintiff  bas  done  nothing  to  discharge 
tbe  defendant  from  custody.  But  in  this 
case  the  defendant  was,  by  the  action  of  tbe 
plaintiff,  by  Ms  own  instructions,  discharged 
from  custody,  and  was  neither  under  bonds 
nor  under  a  former  arrest  when  arrested  in 
tbe  present  action.  Does  tbe  fact  tbat  be 
had  been  once  arrested  and  discharged  pre- 
vent a  new  arrest  In  a  new  action?  For,  as 
far  as  tbe  application  Is  based  upon  tbe 
pendency  of  another  suit,  tbe  circuit  judge 
was  clearly  right  In  holding  tbat  sucb  de- 
fense should  be  pleaded  In  abatement,  giving 
the  plaintiff  opportunity  to  reply.  Gruler  v. 
McRoberts,  48  Micb.  317,  12  N.  W.  201;  Fen- 
ton  V.  Miller.  &i  MIcb.  215,  63  N.  W.  957. 
But  If  tbe  defense  was  privileged  from  ar- 
rest for  any  reason  we  think  an  application 
for  discharge  from  arrest  might  be  made  by 
habeas  corpus,  and  can  see  no  good  reason 
why  tbe  question  may  not  be  raised  on  mo- 


tion. We  think  that  the  qnestlon  is,  tboe- 
fore,  whether,  after  an  arrest  and  discharge 
of  a  defendant  in  a  civil  action,  he  is  for  all 
time  exempt  from  arrest  for  the  same  cause  of 
action,  when  It  appears  tbat  tbe  secood  at- 
tempted arrest  is  not  made  malidously,  or 
with  a  view  to  harass  the  defmdant  On 
principle  it  would  seem  that  this  qnestioD 
should  be  answered  in  tbe  negative.  The 
first  arrest  on  mesne  process  is  clearly  not  a 
satisfaction  of  tbe  claim,  and  when  tbe  de- 
fendant bas  been  discharged  in  tiis  first  ac- 
tion a  second  arrest  Is  not  an  Interference 
with  tbe  rights  of  his  bondsmoi  or  ttaelr  cus- 
tody of  the  principal.  If  a  second  arrest  is 
not  permitted,  it  must  be  because  tbe  plain- 
tiff cannot  be  permitted  to  harass  the  de- 
fendant a  second  time.  If  tbia  view  be 
adopted,  tbe  Instance  of  sncb  Umitatioo 
stands  by  Itself  in  dvU  and  criminal  pro- 
ceedings, except  In  cases  where,  in  criminal 
proceedings,  tbe  respondent  bas  been  pat  hi 
actual  jeopardy.  Tbe  cases  cited  do  not  sus- 
tain the  contention  of  tbe  relator.  In  dart 
V.  Weldo,  4  Yeates,  206,  tbe  defendant  ha<l 
been  previously  arrested  in  New  Castle  coun- 
ty, Del.,  and  had  given  special  bail.  He  was 
also,  In  contemplation  of  law,  in  tbe  custody 
of  bis  boudsmen  at  the  time  of  his  second  ar- 
rest Tbe  court  said:  "One  should  not  be 
twice  held  to  bail  for  the  same  cause  of  ac- 
tion, unless  under  special  circumstances.  No 
grounds  are  here  shown  which  can  justify 
the  court  in  varying  the  general  rule."  If 
the  case  be  construed  as  deciding  only  what 
was  before  tbe  court,  what  was  held  was 
that  tbe  defendant  could  not  while  in  cus- 
tody of  bis  bail,  be  held  to  bail  in  a  second 
action  by  tbe  same  plaintiff  for  tbe  sanx-' 
cause  of  action.  And  even  on  tbls  point  tbe 
decision  Is  In  conflict  with  other  cases  in  so 
far  as  It  treats  the  arrest  In  another  jurisdif- 
tlon  as  an  Impediment  to  a  second  arrest 
Tbe  case  of  Green  v.  Foskett,  11  Rich.  Law. 
332,  has  no  application,  so  far  as  we  are  able 
to  perceive.  In  Lambert  v.  Moore,  6  N.  J. 
Law,  131,  the  demand  bad  merged  Into  a 
judgment  In  the'  first  action.  Post  v.  Sir- 
miento,  2  Wash.  C.  C.  198,  Fed.  Gas.  No.  11,- 
301,  does  not  touch  the  question.  In  Pir- 
asset  V.  Gautier,  2  Dall.  330,  Fed.  Gas.  Xo 
10,709,  tbe  question  was  ruled  In  accordanre 
with  the  ruling  of  tbe  circuit  judge  in  this 
case.  In  that  case  an  arrest  had  been  made 
In  tbe  state  court,  and  tbe  defendant  had,  od 
application,  been  discharged  on  common  boil 
and  been  relieved  from  giving  special  bail. 
Tbe  suit  In  the  state  court  was  tberenpon 
discharged,  and  a  suit  brought  In  tbe  federal 
court  Application  was  made  to  relieve  tbe 
defendant  from  giving  special  ban,  which  ap- 
plication was  based  upon  tbe  fact  of  tbe  pt«- 
vlous  arrest  the  action  of  tbe  state  conn, 
and  tlie  dismissal  of  the  suit.  Tbe  defend- 
ant was  required  to  enter  special  bail  not- 
withstanding tbls  showing.  We  are  not  cited 
to.  nor  liave  we  found,  any  reported  case  in 
which  It  bas  been  held  tbat  bail  may  not  be 
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required  in  a  second  action  when  tbe  defend- 
ant is  not  in  custody  under  a  former  arreat, 
and  wbere  the  circumstances  show  no  at- 
tempt to  impress  the  defendant  The  writ 
'Will  be  denied. 

LONG,  O.  J.,  did  not  ait     The  other  Jus- 
tices concurred. 


SHRIMPTON  &  SONS,  Limited,  t.  CULVBR. 

(Supreme  Court  of  Michigan.    Jane  SO,  1896.) 

Trotbr — Whbk  Lies. 

1.  Plaintiff  emp'oyed  defendant  as  an  at- 
torney to  bring  suit  on  a  claim,  and  sent  a  check, 
payable  to  defendant's  order,  to  cover  disburse- 
inonts.  Defendant  cashed  the  check,  but,  bav- 
ing  induced  the  debtor  to  promise  payment 
without  suit,  used  tbe  proceeds  Tor  his  own  pur- 
poses. Held,  that  trover  for  conversion  of  the 
check,  or  of  the  proceeds  thereof,  would  not  He. 

2.  Trover  is  not  maintainable  for  conversion 
of  money  unless  there  Is  an  obligation  on  de- 
fendant's part  to  return  the  si>ecific  money  in- 
trusted to  his  care. 

Error  to  circuit  coart,  Calhoun  county; 
dement  Smith,  Judge. 

Trover  by  Alfred  Sbrimpton  &  Sons  against 
Allen  M.  Culver.  There  was  a  Judgment  for 
-defendant  entered  on  a  direct  verdict,  and 
plaintiff  brings  error.    Affirmed. 

Mains  &  Mains,  for  appellant.  John  C.  Pat- 
terson, for  appellee. 

.VxuNTOOMERY,  J.    This  is  an  action  of 
trover.     The  declaration  contains  two  counts; 
the  first  charging  the  conversion  of  a  check 
drawn  by  plaintiff  to  the  order  of  defendant, 
and  the  second  charging  the  conversion  of  the 
money,  the  proceeds  of  the  check.     The  cir- 
cuit Judge  directed  a  verdict  for  the  defend- 
ant on  the  ground  that  the  action  of  trover 
<-ould  not  be  maintained  under  the  testimony. 
The  defendant  is  an  attorney  at  law,  resldins 
At  Albion,  and  the  plaintiff's  home  office  Is 
New  York.     Plaintiff  had  a  claim  against  one 
Ella  M.  Crane  of  .\lblnn,  and  through  their 
New  York  attorney,  J.  Sanfleld  Roche,  open- 
ed correspondence  with  the  defendant  In  re- 
lation to  the  same.    The  first  letter  was  as 
follows:    "Dear  Sir:  Herewith  claim  of  Al- 
fred Shrlmpton  &  Sons  vs.  B.  M.  Crane,  of 
your  town.     This  claim   Is   for  pins  which 
were  manufactured  especially  for  him,  and 
are  useless  to  any  one  else,  as  each  and  every 
paper  bears  his  name  and  advertisement    I 
have  in  my  possession  his  original  signed  or- 
der for  the  goods  given  to  A.  Shrlmpton  & 
-Sons'  salesman.     Kindly  present  the  claim  at 
once,  and.  If  payment  Is  refused,  advise  me 
what  the  total  cost  of  suit  will  be.  Including 
your  fee,  and,  if  reasonable,  I  will  forward 
papers  at  once.     Should  you  succeed  in  col- 
lecting without  suit,  deduct  for  your  fee  f3, 
and  remit  me  the  balance."    To  this  the  de- 
fendant replied:    "Dear  Sir:  Replying  to  your 
ci^mmunlcatlon  of  the  26th  inst,  I  hereby  ac- 
knowledge  the   receipt   of  statement   of  ac 
■count  rendered  by  Alfred  Shrlmpton  &  Sons 


agst  B.  M.  Crane  for  $42.41  for  collection; 
and  you  are  further  advised  that  I  have  tiad 
an  Interview  with  the  debtor's  husband,  W. 
B.  Crane,  who  Is  the  authorized  agent  of  B. 
M.  Crane,  and  tbe  said  W.  B.  Crane  refuses 
to  accept  or  pay  for  such  goods  mentioned  In 
such  statement  of  account,  for  the  alleged 
reason  that  be  ordered  the  goods  in  January 
last,  and  they  were  not  shipped  until  tbe  28tli 
day  ^f  April,  which  he  claims  was  an  unrea- 
sonable d^y  on  the  part  of  the  vendor. 
The  att'y  fee  for  trial  of  suit  wlh  be  $10. 
In  case  the  plaintiffs  are  defeated  In  the  ac- 
tion, 1  think  the  costs  cannot  be  made  to  ex- 
ceed $10,  and  not  leas  than  $5,  which  depends 
on  the  trial  being  had  with  or  wluiout  a  Jury. 
The  last  item  will  be  exclusive  of  att'y's 
fees."  Mr.  Roche  replied,  inclosing  original 
order,  and  requesting  defendant  to  proceed  at 
once  to  sue,  unless  Mr.  Crane  would  settle 
the  bill.  On  September  25th  the  defendant 
wrote  as  follows:  "I  am  in  receipt  of  the 
original  order  refen-ed  to  by  you  In  your 
communication  of  the  23d  inst,  but  can  do 
nothing  with  Mr.  Crane  without  suit  The 
claim  made  by  him  that  the  goods  were  not 
shipped  within  a  reasonable  time  after  the 
order  was  given  (as  It  seems  to  me)  has  no 
force.  If  the  demand  is  to  be  sued,  please 
furnish  me  with  full  Christian  names  of  the 
persons  composing  the  co-partnership  firm  of 
Alfred  Shrlmpton  &  Sons,  and  send  me  postal 
order  for  $10  to  cover  disbursements,  and  I 
will  furnish  security  for  phUntlff's  cosu,  and 
commence  suit"  In  response  Mr.  Roche  re- 
plied: "I  concur  in  your  opinion  that  debtor's 
claim  that  goods  were  not  delivered  in  a  rea- 
sonable time  will  not  constitute  a  defense, 
and  I  send  you  herewith  my  client's  check  for 
$10  to  cover  the  costs  of  suit"  To  this  the 
defendant  replied:  "Yours  of  the  third  inst., 
with  check  Inclosed  for  ten  dollars,  came  duly 
to  hand.  Will  brhig  action  as  directed  with 
out  delay."  The  testimony  on  the  pert  of 
plaintiff  tended  to  show  that  from  this  time 
on  the  defendant  did  not  communicate  with 
plaintiff,  and  neglected  to  answer  letters.  No 
suit  was  brought  and  after  several  months 
the  claim  was  turned  over  to  another  attor- 
ney on  plaintiff's  order,  and  demand  made 
for  the  check.  Defendant  had,  however, 
cashed  the  check  on  Its  receipt,  and  testifies 
that  he  used  the  receipts  of  the  check  for  him- 
self, for  his  own  purposes.  The  defendant's 
testimony  tended  to  show  that  he  had  Induced 
Crane  to  promise  payment,  and  expected  to 
effect  a  collection  without  suit;  that  he  had 
taken  out  a  summons  at  an  expense  of  25 
cents,  but  after  doing  so,  learned  that  Mrs. 
Crane  was  away  from  home,  and  that  the 
summons  could  not  be  served  for  this  reason. 
Defendant  claims  to  be  entitled  to  set-off 
against  the  claim  of  plaintiff  to  the  extent  of 
the  value  of  his  services.  It  Is  clear  that  tro- 
ver for  the  check  cannot  be  maintained,  tor 
both  parties  contemplated  that  the  check 
would  be  cashed  by  defendant  as  It  was. 
There  was  no  wrong  In  converting  the  check 
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Into  money  trtien  the  plaintiff  expressly  au- 
tborizcd  it  In  People  v.  Hanaw  (Mich.)  65 
N.  W.  231,  relied  upon  by  plaintiff,  the  Jury, 
under  the  charge  of  the  court,  found  an  Intent 
to  embezzle  existing  at  the  time  the  draft 
(which  was  drawn  by  a  third  person)  was 
cashed.  The  eyidence  in  this  case  has  no 
tendency  to  show  any  such  intent,  nor  do  we 
think  the  general  count  in  trover  can  be  main- 
tained on  the  ground  that  there  was  a,  con- 
Tersion  of  money.  This  is  not  a  case  of  spe- 
cial deposit  of  money  to  be  returned  in  specie. 
In  Pierce  t.  Underwood,  103  Mich.  62,  61  N. 
W.  344,  the  defendant  received  a  deposit  of 
money  withdrawn  from  the  bank  where  it 
was  deposited,  and  agreed  to  return  it  on  de- 
mand. Trover  was  maintained,  evidently  on 
the  ground  that  the  agreement  contemplated 
a  return  of  the  identical  money  in  specie. 
Trover  Is  not  maintainable  for  money  unless 
there  be  an  obligation  on  the  part  of  the  de- 
fendant to  return  the  specific  money  intrusted 
to  his  care.  26  Am.  &  Bng.  Bnc.  Law,  VtiC, 
and  cases  cited  in  notes;  Davis  v.  Thompson 
(Pa.  Sup.)  14  AtL  169.  Judgment  wlU  be  af- 
firmed. 


LONG,  C.  J.,  did  not  sit 
tlces  concurred. 


The  other  Jus- 


LYNOH  V.  JOHNSON. 

(Supreme  Court  of  Michigan.    June  30,  1800.) 
Motion  fob  Nonsuit  —  Tbial  —  Instbuctiokb  — 

WaJVBB— IKFANOT — BUBDEN    or    PbOOF — NbCES- 

8ARIBS  —  CoHTBAOTS— Ratification— QcESTioNS 

FOB  JCRT. 

1.  Where  defendant  moves  for  a  nonsuit 
before  resting  and,  after  the  motion  is  denied, 
introduces  testimony,  he  waives  all  rights  under 
the  motion. 

2.  In  an  action  for  the  price  of  Koods,  where 
defendant  pleads  infancy,  the  burden  of  proof 
is  on  him  to  show  that  fact. 

3.  Where  defendant  pleads  infancy,  and 
there  is  evidence  supDortiog  the  plea,  the  failure 
of  the  conrt  to  submit  the  question  to  the  jury 
is  not  error,  in  the  absence  of  a  request  by  de- 
fendant for  the  court  to  submit  it. 

4.  In  an  action  for  the  price  of  clothing 
sold  defendant,  he  pleaded  infancy.  At  the  tims 
of  the  sale  he  was  living  away  from  liome. 
Held,  that  whether  the  clothes  were  necessa- 
ries was  for  the  jury. 

5.  In  an  action  for  the  price  of  clothes  sold 
defendant,  he  pleaded  infancy.  It  appeared 
that,  at  the  time  of  the  sale,  defendant  was 
away  from  home,  at  work  for  himself;  thnt 
there  was  nothing  to  indicate  to  plaintiff  that 
he  was  not  of  age;  that  he  did  not  plead  infan- 
cy when  presented  with  the  bill,  after  becoming 
of  age,  or  on  the  return  day  of  the  summons, 
or  in  a  letter  in  which  he  promised  to  pay  in 
full  if  he  could  get  an  extension  of  time;  and 
that  there  was  no  claim  of  unfair  dealing.  Held, 
that  whether  defendant  ratified  the  contract  of 
sale  was  for  the  jury. 

Error  to  circuit  court,  Ingham  county;  Rol- 
lin  H.  Person,  Judge. 

Action  by  James  H.  Lynch  against  Holmes 
W.  Johnson  for  the  price  of  clothes  sold  by 
plaintiff  to  defendant,  commenced  in  justice's 
court,  and  taken  on  appeal  by  defendant  to 
the  circuit  court    There  was  a  Judgment  for 


plaintiff,  and  defendant  brings  enor.     Af- 
firmed. 

This  suit  originated  in  Jostice  court,  to  re- 
cover the  price  of  a  suit  of  clothes  sold  by  the 
plaintiff  to  the  defendant  in  1890.  Plaintiff  bad 
verdict  and  Judgment  In  both  the  Justice  and 
circuit  courts,  and  defendant  now  brtng:s  ttie 
case  to  this  court  on  writ  of  error.  According  to 
the  testimony  of  defendant's  father,  tlie  only 
witness  sworn  In  his  behalf,  the  defendant 
at  the  time  of  the  purcliase,  was  a  little  more 
than  10  years  old.  His  father  lived  In  Lan- 
sing. Defendant  was  employed  as  stenogra- 
pher and  clerk  for  the  Detroit  Stove  Works, 
in  Detroit,  where  plaintiff  Hved  and  conduct- 
ed his  business.  He  soon  after  left  Detroit 
and  went  to  Cincinnati,  Ohio,  where  be  se- 
cured employment  He  finally  returned  to 
Lansing,  and  went  into  business  with  tiis 
father.  He  failed  to  pay  the  account  and 
the  bill  was  sent  by  plaintiff  to  Lansing  for 
collection.  When  it  was  presented  he  made 
no  claim  of  Infancy.  After  the  claim  was 
presented  to  him,  and  before  suit  was 
brought,  he  wrote  to  the  plaintiff  the  follow- 
ing letter:  "Dear  Sir:  I  have  two  proposi- 
tions to  make  to  you  in  regard  to  settling  the 
account  which  you  claim  I  owe  yon,  to  wit: 
I  will  send  you  a  check  at  once  for  $3i>,  upon 
advice  that  you  will  give  me  a  receipt  in  full 
to  date,  or  I  will  agree  to  send  yon  a  check  of 
$5  per  month  until  the  face  of  the  account 
Is  paid.  Your  attorneys  have  threatened  suit 
against  me,  and  probably  have  already  b^un 
it  and,  though  the  account  ought  to  have 
been  paid,  I  presume  I  should  be  able  to 
show  some  good  reasons  why  it  liad  not  had 
attention.  If  you  wish  to  accept  eitber  one 
of  these  pnqMsltions,  advise  me  by  return 
mail,  and  I  will  do  exactly  as  I  say.  If  you 
wish  to  let  your  attorneys  settle  it  on  thi5 
basis,  I  will  give  them  ten  papers,  due  thirty 
days  apart  and  pay  one  now.  But  if  you 
wish  to  take  Judgment  I  shall  have  to  allow 
you  to  do  BO.  I  could  not  raise  money  enough 
to  pay  It,  and  I  am  sony  to  say  I  am  not 
worth  It  though  I  do  not  wish  any  Judgment 
standing  against  me,  if  you  will  give  me  a 
fair  chance  to  pay  it  now."  On  the  return 
day  of  the  summons  his  father  appeared,  and 
entered  a  plea  of  the  general  issue.  On  the 
adjourned  day  his  father  again  appeared,  and 
amended  the  plea  by  giving  notice  of  InfancT-. 
Upon  the  trial  plaintiff  proved  that  defendant 
ordered  the  suit  of  clothes  at  his  place  of  bn^- 
ness  in  Detroit  the  delivery  and  the  value, 
and  rested.  Defendant  then  moved  that  the 
plaintiff  be  nonsuited,  and  the  case  dismissed, 
because  plaintiff  had  not  shown  that  the 
clothes  were  necessaries,  or  that  the  contract 
had  been  ratified.  This  was  denied,  and  th<- 
father  was  then  introduced  as  a  witness  fi-r 
the  defendant  and  testified  to  his  age.  Cki 
cross-examination  he  testified  that  his  sm 
left  home  in  1889,  and  that  he  always  ftr- 
nished  his  son  with  everything  In  the  way  of 
clothing  that  he  asked  for. 
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Thomas  &  CoUingrwood,  for  plaintiff  In  er- 
ror. William  W.  Osbom,  for  defendant  In 
■error. 

GRANT,  J.  (after  stating  the  facts).  1. 
When  the  motion  was  made,  defendant  had 
not  rested,  and,  after  its  denial,  proceeded  to 
Introdnce  testimony.  He  thereby  waived  all 
rights  nnder  the  motion.  Totten  v.  Burhans, 
103  Mich.  6,  61  N.  W.  58,  and  cases  cited; 
Morley  ▼.  Insurance  Ck>.,  85  Mich.  210,  48  N. 
W.  S02.  The  motion,  however,  was  properly 
denied.  The  burden  of  proof  to  show  Infancy 
was  on  the  defendant.  Simmons  ▼.  Simmons, 
8  Mich.  318;  Stewart  v.  Ashley,  34  Mich.  183. 

2.  The  only  evidence  of  defendant's  age  was 
the  testimony  of  bis  father,  and  it  is  now 
nrged  that  the  court  erred  In  submitting  this 
-question  to  the  Jury.  It  is  a  sufficient  reply 
to  this  contention  that  the  defendant  did  not 
request  the  court  to  so  Instruct  the  Jury. 
We  need  not,  therefore,  determine  the  question 
whether  defendant's  age  was  conclusively 
proven. 

3.  These  clothes  were  within  the  claai 
known  as  "necessaries."  The  burden  of  proof 
was  then  upon  the  defendant  to  diow  that 
they  were  not  necessaries,  and  that  he  was 
supplied  with  all  such  necessaries  by  ills 
father.  Tyler,  Inf.  H  74,  75.  If  defendant 
bad  been  living  at  home  with  his  parents,  a 
different  rule  would  obtain.  Schouler  says, 
"An  infant,  when  absent  from  home,  and  not 
onder  the  care  of  his  parents,  is  usually  liable 
for  his  own  necessaries."  Schouler,  Dom.  ReL 
i  413;  1  Add.  Cont.  196;  10  Am.  &  Eng.  Enc. 
Law,  664.  The  question  whether  these  clothes 
were  necessaries  was  properly  submitted  to 
the  Jury. 

4.  Was  the  question  of  ratification  properly 
submitted  to  the  Jury?  The  contracts  of  in- 
-fants  are  divided  by  the  authorities  into  three 
■clasRes:  (1)  Those  absolutely  void,  which  are, 
as  a  matter  of  law,  disadvantageous  to  the 
Infant,  and  under  no  circumstances  for  hla 
benefit.  (2)  Voidable  contracts,— those  which 
may  or  may  not  be  for  his  benefit  (3)  Bind- 
ini;  contracts;  that  Is,  contracts  for  neces- 
saries. If  the  Jury  found  that  the  defendant 
-was  of  age  at  the  time  the  contract  was  made, 
or  that  the  clothes  were  necessaries,  it  would 
be  unnecessary  to  consider  the  question  of  rati- 
fication. The  verdict,  however,  was  a  gen- 
eral one,  and  may  have  been  based  upon  rati- 
fication. Upon  this  question  there  appears  to 
1>e  a  h(H>elees  confusion  in  the  decisions.  It 
was  early  very  generally  held  that  these  con- 
tracts were  absolutely  void,  and  that  there 
must  be  an  independent  and  express  promise, 
after  coming  of  age,  to  pay  for  them.  This 
strict  rule  has  been  relaxed  by  the  modem 
■decisions,  and  while  mere  silence  is  not 
enough,  where  the  doctrine  of  estoppel  Is  not 
applicable,  courts  have  adopted  the  more  rea- 
sonable rule  that  where  the  party,  on  coming 
of  age,  has  made  -a  distinct  acknowiedgrment 
of  the  contract,  and  has  indicated  an  inten- 
^on  to  be  bonnd  by  it,  he  will  be  held  to 


have  ratified  It.  ThUi  Is  usually  a  question  of 
&ct,  for  the  Jury.  Silence  and  acquiescence  • 
have  been  held  sufficient  .where  it  would  be 
Inequitable  to  permit  the  defense  of  infancy. 
Terry  v.  McCllntock,  41  Mich.  492,  2  N.  W. 
787;  Langdon  v.  Clayson,  75  Midi.  204,  42 
N.  W.  806.  This  was  not  a  void,  but  a  void- 
able, contract  Defendant  was  absent  from 
home,  at  work  for  hlms^.  There  was  noth- 
ing to  Indicate  to  plaintiff  that  he  was  not  of 
age.  The  clothes  were  furnished,  and  de- 
fendant had  the  use  of  them.  He  did  'not 
plead  Infancy  when  the  account  was  present- 
ed, nor  on  the  return  day  of  the  summons, 
nor  in  the  letter.  There  is  no  claim  of  unfair 
dealing,  fraud,  or  overreaching.  The  letter 
was  a  plain  recognition  of  the  debt,  and  a 
promise  to  pay  It  in  full  if  he  could  get  an 
extension  of  time.  We  think  the  court  com- 
mitted no  error  in  leaving  the  question  of  rati- 
fication to  the  Jury.  Upon  this  question  the 
case  of  Henry  v.  Root,  33  N.  Y.  536,  is  a  lead- 
ing and  exhaustive  case.  The  authorities  are 
there  cited  and  commented  upon,  and  the  his- 
tory and  growth  of  the  Jurisprudence  upon 
this  subject  are  stated.  See,  also.  Bay  v. 
Gunn,  1  Denlo,  108.  The  Judgment  is  af- 
firmed. 

MOORE,  J.,  concurred  with  GRANT,  J. 
MONTGOMERY  and  HOOKER,  JJ.,  concur- 
red in  the  result    LONG,  O.  J.,  did  not  sit 


NORTON  V.  HAYDEN. 
(Supreme  Court  of  Michigan.  June  SO,  1896.) 
Assumpsit— Wbek  will  Lie. 
Two  partners  in  the  hotel  business  agre.  il 
to  dissolve  and  submit  all  matters  to  arbitration. 
While  proceedings  were  pending,  plaintiff  exe- 
cuted to  defendant  a  bill  of  sale  of  certain  per- 
sonal property  in  the  hotel,  the  bill  of  sale  slat- 
ing that  it  was  subject  to  the  submisBion  for 
arbitration.  Bdd,  tliat  on  failure  of  the  arbitra- 
tors to  agree,  plaintiff  could  not  maintain  as- 
sumpsit against  defendant  on  the  bill  of  sale. 

Error  to  circuit  court,  Jackson  county; 
Erastus  Peck,  Judga 

Action  in  assumpsit  by  Ernest  V.  Norton 
against  Henry  Hayden.  There  was  a  Judg- 
ment entered  on  the  verdict  of  a  Jury  direct- 
ed by  the  court  in  favor  of  defendant,  and 
plaintiff   brings  error.    Afllrmed. 

The  declaration  in  this  case  contains  two 
special  and  the  common  counts.  The  first 
special  count  alleges  that  the  defendant  pur- 
chased and  received  from  the  plaintiff  divers 
goods,  wares,  merchandise,  chattels,  and 
property,  described  in  a  bill  of  sale,  said 
property  being  situated  tn  the  hotels  known 
as  the  "Hibbard  House"  and  the  "Hurd 
House,"  in  the  city  of  Jackson,  and  used  in 
carrying  on  the  hotel  business  in  said  houses; 
and  also  the  right,  title,  and  interest  of  said 
plaintiff  In  and  to  the  partnership  property, 
and  in  and  to  the  leases  and  agreements  un- 
der which  said  property  was  held  by  said 
partnership;  also  all  the  back  accounts  and 
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outstanding  credits  tielonging  to  the  Ann, 
subject  to  certain  Incumbrances  existing 
thereon;  and  that  defendant  promised  and 
agreed  to  pay  as  purchase  price  for  such 
property  all  the  obligations  of  said  firm 
theretofore  existing,  of  every  description, 
and  to  pay  to  said  plalntltC  for  such  sale 
one-half  of  the  excess  of  the  value  of  the 
assets  of  said  co-partnership  over  Its  liabili- 
ties, deducting  therefrom  any  sum  which 
said  plaintifT  had  drawn  from  the  partner- 
ship business  In  excess  of  the  money  drawn 
by  defendant  The  second  count  is  similar 
to  the  first,  but  alleges  a  promise  to  pay 
whatever  such  property  was  reasonably 
worth.  After  the  attorney  for  the  plaintiff 
had  made  his  opening  statement  of  his  cause 
of  action,  the  court  directed  a  verdict  for 
the  defendant  On  October  1,  1892,  plain- 
tifS'  and  defendant  entered  Into  written  ar- 
ticles of  co-partnership,  the  business  to  be 
the  carrying  on  of  these  hotels.  The  part- 
nership was  to  run  10  years,  and  at  the  end 
of  that  time,  or  if  sooner  terminated,  each 
was  to  render  to  the  other  a  full,  true.  Just, 
and  perfect  accoimt  of  all  things  pertaining 
to  the  business,  and  adjust  the  same.  The 
business  did  not  prove  profitable,  and  at  the 
end  of  a  year  they  entered  Into  an  agree- 
ment reciting  that  they  desired  to  effect  an 
amicable  dissolution  of  the  co-partnership, 
and  agreeing  to  submit  all  matters  connect- 
ed with  their  said  co-partnership  affairs  and 
business  to  two  arbitrators  named  therein,  who 
should  ascertain  and  determine  the  amount 
and  value  of  the  assets  and  liabilities  of  said 
firm,  the  amount  which  each  had  drawn, 
the  excess  of  assets  over  liabilities  or  lia- 
bilities over  assets,  and  determine  whether 
said  defendant  should  pay  to  said  plaintiff 
any  sum  of  money,  and  If  so,  the  amount 
thereof,  and  in  case  they  were  unable  to 
agree  they  should  choose  a  third  arbitrator, 
and  the  award  of  any  two  of  said  arbitrators 
should  be  binding.  It  was  further  recited 
in  said  articles  of  arbitration  that  said 
award  should  by  each  be  faithfully  kept 
and  performed,  and  that  plaintiff,  upon  the 
making  and  delivery  of  said  award,  should 
transfer,  assign,  and  convey  to  said  defend- 
ont  all  his  interest  in  said  business  and  as- 
sets upon  such  terms  as  said  arbitrators 
should  determine  and  adjudge  between 
them.  This  award  was  to  be  made  on  or  be- 
fore October  17,  1803.  While  these  arbitra- 
tion proceedings  were  pending,  and  on  Oc- 
tober 18,  1893,  plaintiff  executed  to  defend- 
ant a  bill  of  sale  of  the  property  above  men- 
tioned, and  upon  the  terms  atwve  mentioned. 
This  bill  of  sale  contained  the  following 
clause:  "It  Is  understood  and  agreed  be> 
tween  the  parties  hereto,  and  this  bill  of  sale 
is  executed,  delivered,  and  accepted  with  the 
understanding,  that  the  same  shall  In  no  wise 
affect  or  prejudice  the  rights  of  either  of 
the  parties  hereto  under  a  certain  agreement 
and  submission  for  arbitration  heretofore,  to- 
wlt,  on  the  7tb  day  of  October  instant,  made 


and  entered  Into  between  them;  bat  this 
bill  of  sale  and  transfer  Is  made  for  tbe  pur- 
pose of  carrying  out  said  agreement  and  sub- 
mission for  arbitration."  The  arbitratota 
met  and  each  party  presented  his  proofs  be- 
fore them.  They  failed  to  agree.  Tbey  iiien 
selected  a  third  arbitrator,  but  no  two  of 
them  could  agree.  Meanwhile,  by  stipula- 
tion, the  time  for  the  arbitrators  'was  ex- 
tended by  mutual  consent  to  December  10th, 
at  which  time  no  two  of  the  arbitrators  were 
able  to  agree,  and  the  attempted  arbitration 
proved  abortive. 

Barkworth  &  Blair,  for  appellant.    WUson 
&  Cobb,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Two 
questions  are  involved:  (1)  Had  the  court 
of  law  jurisdiction?  (2)  Was  tbe  making 
and  delivery  of  an  award  a  condition  pre- 
cedent to  the  right  of  action?  The  two  ques- 
tions are  so  intimately  connected  tha.t  they 
will  be  discussed  together.  In  his  opening 
statement  to  the  court  and  Jury,  after  stating 
the  facts,  the  attorney  for  the  plaintiff  thus 
slated  his  claim:  "This  action  is  brought  in 
assumpsit,  based  upon  tbe  agreement  of  Oc- 
tober 18,  1893,  and  the  actual  transfer  by 
bill  of  sale  at  that  time  of  the  property  to 
Mr.  Hayden,  and  to  carry  out  the  terms  of 
that  agreement,  and  recover  the  purchase 
price  mentioned  In  the  bill  of  sale,  and  the 
previous  articles  providing  for  the  arbitra- 
tion." In  their  brief  counsel  for  plaintiff 
thus  state  their  claim:  "We  contend  that  a 
fair  construction  of  the  contract  warrants 
the  interpretation  that  defendant  purchased 
from  plaiutltC  his  interest  in  the  business  on 
the  terms  of  the  recital,  and  submitted  the 
ascertaining  of  the  value  of  the  assets  and 
liabilities  to  arbitrators,  and  that  this  sub- 
mission, being  at  the  common  law,  was  rev- 
ocable thereafter  by  either  party,  and  en- 
forceable only  by  action."  We  are  imable 
to  agree  with  this  contention.  We  must  con- 
strue the  contract  as  the  parties  have  made 
It  The  arbitration  agreed  upon  was  Just  as 
much  a  part  of  the  contract  as  was  the 
agreement  on  tbe  part  of  one  to  sell  and  of 
the  other  to  buy.  Mr.  Hayden  did  not  agree 
to  buy  Mr.  Norton's  interest,  and  to  pay 
what  a  jury  or  court  might  find  tbat  he 
ought  to  pay,  or  what  bis  interest  might  be 
worth.  He  agreed  to  take  the  property,  and 
assume  all  the  UabllltleB  of  the  firm,  upon 
condition  that  certain  arbitrators,  agreed 
upon,  should  determine  what.  If  anything, 
he  should  pay  Mr.  Norton.  It  is  too  obvious 
to  require  further  comment  that  Mr.  Norton 
could  not,  at  his  will,  revoke  the  arbitration, 
and  hold  Mr.  Hayden  liable  upon  the  re- 
mainder of  the  contract  No  case  cited  sus- 
tains any  such  doctrine.  A  revocation  of  the 
arbitration  portion  of  the  contract  by  ei- 
ther party  would  have  been  a  revocation  on 
his  part  of  the  entire  contract  No  action  at 
law  could  be  maintained  by  either  of  these 
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partners  against  the  other  until  an  award 
bad  been  made,  or  until  one  of  them  had  re- 
pudiated the  contract,  or  the  provlalon  to  ar- 
bitrate had  been  waived.  Delaware  &  H. 
Canal  Co.  y.  Pennsylvania  Coal  Co.,  50  N. 
Y.  250;  Campbell  v.  Insurance  Co.,  29  Am. 
Kep.  591;  Ball  v.  Doud  (Or.)  37  Pac.  70; 
Chippewa  Lumber  Co.  v.  Phcenlx  Ins,  Co., 
80  Mich.  116.  44  N.  W.  1055;  Boots  v.  Sein- 
berg,  100  Mich.  134,  58  N.  W.  657;  Guthat 
V.  Gow,  95  Mich.  527,  55  N.  W.  442.  In 
Campbell  v.  Insurance  Co.,  the  court  say: 
"If  I  covenant  with  A.  not  to  do  a  particular 
net,  and  It  Is  agreed  between  us  that  any 
question  which  might  arise  should  l}e  decid- 
ed by  arbitration  without  brhiging  an  ac- 
tion, then  a  plea  to  this  effect  would  be  no 
bar  to  an  action;  but  If  we  agree  that  G.  S. 
shall  award  the  amount  of  damages  to  be 
recoverable  at  law,  then,  if  such  arbitration 
did  not  take  place,  no  action  could  l>e 
brought."  No  revocation  is,  however.  In- 
volved In  the  case.  Neither  party  is  respon- 
sible for  the  failure  of  the  arbitration.  Both 
parties  acted  in  good  faith  in  their  attempt 
to  secure  an  award.  The  failure  of  the  ar- 
bitrators to  agree  was.  probably  not  contem- 
plated, and  the  parties  in  their  contract  made 
uo  provision  for  such  a  contingency.  The 
effect,  therefore,  was  to  place  them  In  statu 
quo,  and  to  leave  them  in  the  same  position 
as  they  were  before  the  contract  was  made. 
Both  parties  appear  to  tiave  treated  their  ac- 
tion as  a  dissolution  of  the  partnership.  It 
in  elementary  that  In  such  cases  the  sole  and 
appropriate  remedy  is  by  a  bill  In  equity  for 
an  accoimting.   The  judgment  Is  affirmed. 

LONG,  0.  J.,  did  not  sit   The  other  Jus- 
tices concurred. 


SOUKUP  V.  VAN  DYKE. 
(Supreme  Court  of  Michigan.    June  30,  1896.) 

Statotes— TrrLSS  op  Acts— Jorisdiotiox  of 
Justices. 
Local  Acts  1893,  No.  306,  was  entitled 
"An  act  relative  to  justice  courts  of  the  city 
of  Grand  Rapids,  to  reduce  the  numl>er  thereof 
and  to  fix  t)ip  compensation  of  such  justices  and 
provide  a  clprli  and  offices  thereof.  By  lyocai 
Acts  1885,  No.  274.  entitled  "An  act  to  amend 
an  act  entitled,  'An  act  relating  to  justice  courts 
in  the  city  of  Grand  Rapids  •  •  •'  "  etc..  jus- 
tices of  the  peace  In  the  city  of  Grand  liapids 
were  given  exclusive  JDrisdiction  of  actions  be- 
tween residents  of  the  city  within  the  limits 
of  a  justice's  jurisdiction.  Held,  that  tlie  amend- 
atory provision  was  sufficiently  expressed  in 
the  title  of  the  act,  under  Const,  art.  4,  {  20, 
reqnirinfr  that  a  statute  shall  contain  hut  one 
oliject..  which  shall  l>e  expressed  in  its  title. 

Certiorari  to  circuit  court,  Kent  county;  Al- 
len C.  Adslt.  Judge. 

Action  by  Joseph  Soukup  against  .iidrian 
Van  Dyke,  brought  In  justice's  court  There 
was  judgment  for  plaintiff,  upon  which  exe- 
cution Issued.  No  goods  or  chattels  iiavlu;; 
been  found,  the  defendant  was  taken  into 
custody,    in    satisfactlcm   of   the   execution. 


Upon  petition  of  the  defendant  for  writ  of 
habeas  corpus,  the  proceedings  in  justice's- 
court  were  declared  void,  and  plaintiff  applied 
for  a  writ  of  certiorarL    AiBrmed. 

Hatch  &  Wilson,  for  appellant  Nathao 
P.  Allen,  for  appellee. 

MONTGOMERY,  J.  Act  No.  306  of  the 
Local  Acts  of  1803  was  entitled  "An  act  rel- 
ative to  justice  courts  in  the  city  of  Grand 
Rapids,  to  reduce  the  number  thereof  and  to 
fix  the  compensation  of  such  justices  and  pro- 
vide a  clerk  and  offices  thereof."  This  act 
in  addition  to  the  provision  reducing  the  num- 
ber of  justices,  and  fixing  their  compensation 
and  providing  a  clerk,  contained  provisions 
regulating  fees  to  be  paid  by  suitors,  and  re- 
lating to  transfer  of  cases  for  trial  from  one 
justice  to  another.  Act  No.  274,  Local  Acts 
1S95,  is  entitled  I'An  act  to  amend  an  act 
entitled,  'An  act  relating  to  justice  courts  in 
the  city  of  Grand  Rapids,  to  reduce  the  num- 
ber thereof  and  to  fix  the  compensation  of 
such  justices  and  provide  a  clerk  and  offices 
thereof.'  "  By  this  amendatory  act,  justices 
of  the  peace  of  the  city  of  Grand  Rapids  are 
given  exclusive  jurisdiction  of  all  actions, 
within  the  limits  of  a  justice's  jurisdiction, 
when  both  parties  are  residents  of  the  city. 
The  sole  question  in  this  case  is  whether  the 
amendatory  provision  is  sufficiently  within 
the  title.  It  is  said  that  the  object  of  the 
amendatory  act  must  be  embraced  within 
that  expressed  in  the  title  to  the  act  amend- 
ed. Where  the  title  to  the  amendatory  act 
reads  as  this  one  does,  there  can  be  no  doubt 
that  the  amendment  must  be  by  introducing 
matter  which  would  have  been  proper  in  the 
original  act  Eaton  v. Walker,  76  Mich. otJ.43 
N.  W.  638.  The  question  therefore  is,  could 
this  provision  limiting  jurisdiction  have  been 
introduced  in  the  first  act,  or  would  the  at- 
tempt to  do  so  have  violated  section  20,  art 
4,  of  the  constitution,  which  provides  that  a 
statute  shall  embrace  but  one  object,  which 
shall  be  expressed  In  Its  title?  We  do  not 
understand  counsel  to  contend  tha{  a  provi- 
sion of  this  nature,  together  with  such  as  was 
In  fact  incorporated  in  act  306  of  1893,  would 
not  have  been  admissible  under  one  title,  or 
that  they  related  to  more  than  one  general 
object  The  contention  Is  that  this  object 
was  not  expressed  in  the  title.  In  further- 
ance of  this  contention,  cotmael  read  the  title 
of  Act  .306  of  18,03  as  restricted  to  the  purpose 
of— First  reducing  the  number  of  Justices; 
and,  second,  fixing  their  compensation;  and, 
third,  providing  clerks  and  offices.  We  do 
not  so  construe  this  title.  We  think  the  gen- 
eral words,  "An  act  relating  to  justice  courts 
in  the  city  of  Grand  Rapids,"  are  used  to  mdi- 
cate  the  general  purpose  of  the  legislation. 
The  fact  that  it  was  thought  proper  to  insert 
in  the  title  reference  to  certain  of  the  special 
features  of  the  act  does  not  render  the  title 
more  restricted.  The  question  Is,  then,  is 
this  general  title  saffldent?    The  question  is 
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of  Importance,  as  the  Detroit  Justice  court 
was  established  under  a  title  precisely  the 
flame  as  the  general  words  of  this  tltl&  The 
provision  requiring  the  object  to  be  express- 
«d  in  its  title  has  not  received  a  construction 
which  renders  It  necessary  to  set  out  in  detail 
the  purposes  of  the  act.  To  place  such  a  con- 
struction on  it  would  make  It  necessary  that 
the  title  be  as  full  as  the  act  Itself.  On  the 
■contrary,  the  mle  Is  universal,  as  expressed 
to  Cooley,  Const.  Llm.  (6th  Ed.)  172.  that  "the 
generality  of  the  title  Is  no  objection  to  It, 
«o  long  as  It  Is  not  made  a  cover  to  legisla- 
tion Incongruous  In  Itself,  and  which  by  no 
fair  intendment  can  be  considered  as  having 
a.  necessary  or  proper  connection.  People  v. 
Mahaney,  13  Mich.  481."  The  title  Is  suffl- 
dent  If  it  fairly  and  reasonably  announces  the 
subject,  and  that  Is  a  single  one.  Tf  this  re- 
quirement be  observed,  the  legislature  must 
determine  for  Itself  how  broad  and  compre- 
hensive shall  be  the  object  of  a  statute,  and 
how  much  particularity  shall  be  employed  In 
the  title.  In  defining  It.  Cooley,  Const  Llm. 
p.  173.  Accordingly,  it  has  been  held  that  a 
title  reading,  "An  act  In  relation  to  certain 
state  roads  named  therein,"  sufBclently  ex- 
pressed the  purpose  of  an  act  which  vacated 
such  roads,  and  established  others.  Stat6  v. 
County  Judge,  2  Iowa,  280.  In  Peoj^e  v. 
Kelly,  90  Mich.  82,  (57  N.  W.  1090,  it  was  held 
that  a  title,  "An  act  relative  to  disorderly  per- 
sons and  to  repeal,"  etc.,  sufficiently  express- 
«d  the  purpose  of  the  act  deflning  who  are 
disorderly  persons,  and  providing  for  their 
punishment  See,  also,  Qravel-Road  Co.  v. 
Paas,  90  Mich.  379,  54  N.  W.  907;  Van  Hu- 
san  V.  Heames,  06  Mich.  507,  56  N.  W.  22. 
We  thtok  the  circuit  judge  Is  right  In  sns- 
taintog  this  legislation,  and  the  Judgment  is 
affirmed. 

LONG,  C.  X,  did  not  sit    The  other  Jus- 
tices concurred. 


'  REED  V.  ISMOND. 
{Supreme  Court  of  Michigan.  June  30,  1886.) 
AdsuMTaiT— Wbbs  Liaa — Dbcbit. 
Plaintiff  contracted  to  exchange  a  stock 
«f  goods  for  certain  lots  owned  by  defendant, 
described  by  block  and  number.  Defendant 
represented  that  one  of  the  lots  was  located  in  a 
certain  portion  of  tlie  city,  and  showed  plaintiffa 
lot,  which  he  alleged  was  the  one  described  In  the 
contract,  and  executed  a  deed.  Subsequtpntly 
plaintilf  discovered  that  the  lot  was  in  another 
and  different  locality,  and  of  less  valne,  than 
the  one  pointed  out  by  defendant  Held,  that 
plaintiff  could  not,  npon  waiver  of  the  tort, 
maintain  assumpsit  for  the  value  of  the  lot 

Error  to  circuit  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Assumpsit  by  Mary  D.  Reed  against  Oscar 
C  Ismond.  There  was  judgment  for  plain- 
tiff, and  defendant  bripgs  error.     Reversed. 

On  April  4,  1885,  the  plalntifT,  being  the 
owner  of  a  stock  of  goods  situated  in  Eagle, 
Clinton  county,  and  the  defendant,  betog  the 


owner  of  certain  lots  of  land  In  the  city  of 
Battle  Creek,  entered  into  a  written  contract, 
the  material  part  of  which  reads  as  follows: 
"The  said  party  of  the  first  part  agrees  to 
execute  and  deliver  to  the  said  second  parts. 
on  or  before  the  11th  day  of  April,  ISSo,  a 
good,  sufficient  warranty  deed  of  the  fol- 
lowing named  property,  viz. :  The  north  half 
of  lot  No.  21,  three  x  8  eight  rods,  Pascos' 
addition  to  Battle  Creek  City  (Improved);  Im- 
proved lot  number  (104)  of  Roberts'  addi- 
tion to  Battle  Creek  City,  now  vacant;  lot 
number  (54)  of  Nichols'  addition  to  Battl« 
Creek,  Mich.;  lot  number  50,  Frlsble's  Sootl. 
Side  addition  to  Battle  Creek,  Mich.  Lot 
number  50  is  subject  to  a  contract  of  $2.50iJ 
dollars,  interest  7  per  cent  Said  $2,500  is 
due  in  March,  1806,  which  the  said  second 
party  assumes  as  to  Its  terms.  This  realty 
shall  be  free  and  clear  from  all  claims  what- 
ever. If  any  Impossibility  to  perfect  title 
by  said  first  party,  then  this  contract  shall 
be  null  and  void.  Abstract  of  title  shall  be 
furnished  on  all  this  realty  free  of  cost  to 
second  party.  The  insurance  policies  on  all 
the  pn^erty  shall  be  transferred  to  second 
party  free  of  cost  to  second  party.  For  which 
the  second  party  agrees  to  give  a  Mil  of  sale 
of  all  the  boot  &  shoe  stock,  aU  the  grocery 
stock,  also  all  the  hardware  stock  except 
buggy  axles,  situated  in  the  village  of  Oigle. 
Clinton  Co.,  Mich.;  said  goods  to  be  tovoiceii 
at  cost  mark  on  goods.  Said  goods  are  to  be 
free  and  clear  of  all  and  every  incumbrance 
whatever.  The  consideration  of  this  realty 
is  $5,900,  to  be  paid  in  the  above-mentlcoed 
goods."  Prior  to  Its  execution,  and  whUe  ne- 
gotiations were  pending,  plaintHTs  husband, 
her  agent,  went  to  Battle  Cre^  to  see  these 
lots.  PlalntIS  claims  that  the  defendant  did 
not  In  fact  show  bim  lot  50,  but  fraudulently 
showed  him  another  lot  In  another  part  of  the 
city,  which  was  of  much  greater  value  than 
the  one  described  in  the  contract  Shortly 
after  the  contract  was  executed.,  the  sofi<'< 
delivered,  and  the  deed  executed,  plaintiff 
and  her  husband  went  to  Battle  Creek,  and 
then  discovered,  as  they  assert,  the  decep- 
tion which  had  been  practiced  upon  tbem. 
She  then  executed  and  tendered  to  the  de- 
fendant a  deed  of  lot  50  as  described  la  the 
contract,  and  Instituted  this  suit  to  recover 
$2,500,  the  value  of  the  lot  The  suit  was 
brought  by  attachment  The  declaratioa  Is  in 
assumpsit,  and  contains  two  special  counts 
and  the  common  cotints.  The  first  special 
count  sets  forth  the  transaction,  and  alleges 
that  by  reason  of  the  premises  an  action  has 
accrued  to  her  to  recover  from  the  defendant 
the  value  of  the  lot  so  pototed  out  and  shown 
to  her;  that  he  thereupon  became  and  was 
Justly  Indebted  to  her  in  the  sum  of  $2,500 
for  the  reasonable  price  and  value  of  said  lot 
subject  to  such  alleged  contract  and,  being 
so  indebted,  then  and  there  undertook  and 
promised  to  pay  the  same.  The  second  spe- 
cial count  contains  a  like  statement  of  facta, 
and  alleges  the  right  to  recover  the  same  as 
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the  baUnce  dne  npon  tbe  porcbase  price  at 
the  goods.  The  case  was  gnbmltted  to  the 
Jury  upon  this  theory,  and  a  verdict  rendered 
for  the  plalntUt  for  the  fall  amount  claimed. 

McPeek.  Jones  &  Dann  and  Huggett  & 
Smith,  for  igppellanL  CabUl  &  Ostrander,  for 
appeUee. 

OR  A  NT,  J.  (after  stating  tbe  facts).  The 
Itcsltlon  of  the  plaintiff  Is  that,  though  the 
<^ntract  described  lot  50,  yet  that  was  not  In 
fact  the  land  contracted  for,  but  that  plain- 
tilt  In  fact  purchased  the  lot  pointed  out  to 
tier  as  lot  50;  that  such  representations  were 
warranties,  and  as  such  were  a  part  of  the 
contract;  and  that  the  tort  can  be  waived, 
and  an  achon  of  assumpsit  maintained.  We 
'Cannot  coBCur  In  this  view.  The  case  is  ruled 
by  Emerson  t.  Spring  Oo.,  100  Mich.  133,  6d 
N.  W.  0S9,  and  Waniee  t.  Bnibaker  (Mich.) 
OS  N.  W.  276.  Judgment  reversed,  and  no 
new  trbil  ordered.  The  other  justices  con- 
curred. 


HBI^ER  y.  SOHANTZ. 

<8apreme  C«Mirt  of  Michigan.    June  90,  1896.) 

Oaiiino— Kbcovekt  of  Mo:rBT  Won. 

One  who  furnishea  money  to  another  to 

1>et  en  the  lesult  of  an  election  cannot  maintain 

«nlt  for  the  winumgs. 

Error  to  circuit  court,  Wasbtenaw  county; 
Edward  Q.  Klnne,  Judfe. 

Action  by  Eugoie  Helber  against  Martin 
Schantz  for  tbe  recovery  of  money.  Judg^ 
fuept  was  directed  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

E.  B.  Norris,  for  appellant  Arthur  Brown, 
■foe  appellee. 

MOORE,  J.  Plaintiff  furnished  five  dol- 
lars to  defendant  with  wblch  to  make  a  bet 
upon  tbe  result  of  an  election.  The  bet  was 
made,  and  tScbantz  won  the  money.  He  paid 
plaintiff  five  dollars,  and  declined  to  pay 
over  the  balance.  Plaintiff  sued  him  In  Jus- 
tice court,  and  recovered  a  Judgment.  The 
«ase  was  appealed  to  tbe  circuit  court  The 
trial  Judge  directed  a  verdict  for  the  defend- 
ant upon  the  ground  that  what  occurred  be- 
tween the  parties  was  a  gaming  transaction, 
and  that  the  court  will  not  interfere  in  be- 
half of  a  party  to  such  a  transaction.  Tbe 
-case  Is  brought  here  by  writ  of  error.  The 
trial  Jud^e  made  a  proper  disposition  of  the 
case.  The  Judgment  Is  affirmed.  Tbe  otta- 
£r  Justices  concurred. 


BACKUS  T.  ARCHER  et  aL 
<Sopreme  Court  cf  Michigan.    June  SO.  1886.) 

BUII.D1S0  Contract — Bond  fob  Perfokmanos  — 
Fbematdrs  Patmbxt — Kblbasb  or  Soketibs. 
Snretiea  on  a  contimctor's  honA  condition- 
ed for  the  principal's  faithful  performance  of  a 
building  contract,  which  provides  that  the  con- 
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sideration  is  to  be  paid  to  the  principal  at  times 
therein  specified  as  the  work  progressei,  are  re- 
leased from  all  liability  on  the  bond,  if  the  pay- 
ments are  made  before  they  are  due  by  the 
terms  of  the  contract 

Ehror  to  circuit  court,  Wayae  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  Albert  P.  Backus  against  John 
Archer  and  Charles  P.  C^Uns  on  a  contract- 
or's bond.  From  a  Judgment  in  favor  of 
defendants,  plaintiff  brings  error.     Affirmed. 

Ony  &  Gray,  for  appdlaat  Obarlea  Flow- 
ers, fdr  appellees. 

HOOKER,  J.  The  defendaata  executed  a 
bond,  as  sureties,  with  and  for  one  Margaret 
Depew,  their  principal,  for  the  fklthfol  per- 
formance by  her  of  a  building  contract  snd 
this  action  was  brought  upon  tbe  bond.  De- 
fendants were  successful  in  their  defense, 
and  the  plaintiff  has  appealed. 

The  contract  bound  Margaret  Depew  to  fur- 
nish materials  and  to  erect  a  dwelling  for  tbe 
plaintiff  on  or  before  December  1,  1882,  In 
accordance  with  the  plans  and  specifications 
and  drawings  made  by  George  B.  Depew 
(her  husband),  the  architect  of  the  building, 
subject  to  his  supervision  and  entire  ap- 
proval. In  consideration  therefor  she  was  to 
be  paid  by  the  plaintiff  $3,648,  at  times  there- 
in specified  as  the  work  progressed.  Ttie 
contract  provided  that  if  said  work  should 
not  be  completed  on  the  Ist  day  of  Decem- 
ber, 1892,  plaintiff  might  at  his  option,  em- 
ploy others  to  furnish  materials  and  do  the 
whole  or  any  part  of  the  work  undone,  and 
charge  the  cost  to  Margaret  Depew,  or  leave 
the  completion  to  her;  and,  if  not  completed 
on  December  1,  1892,  then  she  should  pay  to 
the  plaintiff,  as  liquidated  damages  for  non- 
performance of  the  contract,  the  sum  of  $1.50 
per  day  until  completed.  Margaret  Depew 
died  a  short  time  after  December  1,  1892,  at 
wblch  date  the  building  was  not  completed. 
The  work  was  abandoned  by  Depew.  It  is 
conceded  that  at  the  time  work  was  stopped 
upon  tbe  building  the  plaintiff  had  paid  con- 
siderably more  money  than  was  due  by  the 
terms  of  the  contract.  The  parties  disagree 
about  the  amount;  one  claiming  that  the  con- 
tract price  was  paid  within  $100,  or  there- 
abouts, and  tbe  other  contending  that  It  was 
at  most  between  $400  and  $500,  but  admit- 
ting that  it  was  between  $100  and  $200.  This 
being  in  contravention  of  the  terms  of  the 
contract  released  the  sureties,  pro  tanto  at 
least  Did  it  release  them  from  all  liability? 
In  Brant  on  Suretyship  (section  397)  it  Is 
said:  "A  surety  for  the  completion  of  work 
to  be  performed  by  the  principal,  where,  by 
tbe  terms  of  the  contract,  the  principal  is  to 
be  paid  by  installments,  is  discharged  if  tbe 
principal  is  paid  faster  than  tbe  contract  pro- 
vides. The  surety  Is  thereby  deprived  of  tbe 
Inducement  which  tbe  principal  would  have 
to  perform  the  contract  in  due  time,  •  •  • 
and  it  is  no  answer  to  say  that  it  is  for  tbe 
advantage  of  tbe  surety,  or  that  he  has  sus- 
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talned  no  prejudice."  Warre  v.  CalT^t,  7 
Adol.  &  E.  143;  Calvert  t.  Dock  Co.,  2  Keen, 
644.  In  the  latter  case'  the  conrt  said  of  a 
premature  payment:  "What  the  company 
did  was  perhaps  calculated  to  make  it  easier 
for  Streatber  to  complete  the  work  if  he  act- 
ed with  prudence  and  good  faith,  but  it  also 
took  away  that  particalar  sort  of  pressure 
which  the  centiact  was  intended  to  be  ap- 
plied to  him."  The  question  was  again  fully 
discussed,  and  the  doctrine  of  Calrert  t. 
Dock  Co.  affirmed,  in  NavlgatlMi  Co.  v.  Rolt, 
05  K.  C.  L.  660.  The  American  authorities 
are  In  harmony  with  the  foregoing  English 
caaea.  dagett  r.  Salmon,  6  QUI  *  J.  314; 
Barnes  y.  Barrow,  61  N.  Y.  39;  Simonscm  t. 
Grant,  36  Minn.  439,  31  N.  W.  861;  Bragg  t. 
Shaln,  49  OaL  136;  Ryan  y.  Morton,  66  Tex. 
258;  Taylor  y.  Jeter,  23  Mo.  251;  St.  Mary's 
CoUege  T.  Meagher  (Ky.)  11  8.  W.  608;  Brlek- 
son  y.  Brandt  (Minn.)  65  N.  W.  62;  Board  of 
Com'rs  y.  Branham,  57  Fed.  179;  Bell  y. 
Paul  (Neb.)  52  N.  W.  1110;  Henricns  y.  Bng- 
lert  (Sup.)  17  N.  Y.  Supp.  235.  The  case  of 
Simonson  y.  Grant  was  a  hard  one.  The  pre- 
mature payments  were  only  such  as  were 
necessary  to  protect  the  house  from  liens,  yet 
the  court  applied  the  rule,  saying  that:  "In 
such  case  the  surety  may  be  deprived  of  the 
inducement  which  the  principals  would  have 
to  perform  the  contract  in  due  time,  as  the 
contract  requires,"  and  tliat  "the  surety  has 
a  right  to  insist  that  he  Is  bound  to  the  ex- 
tent. In  manner,  and  under  circumstances 
pointed  oat  in  his  obligation,  and  no  further." 
And  lir.  Justice  Vanderburgh  cites  Miller  v. 
Stewart,  9  Wheat  681,  703,  and  other  cases, 
to  the  proposition  that:  "It  is  not  sufficient 
that  he  may  sustain  no  injury  by  a  change  in 
the  contract,  or  that  it  may  even  be  for  his 
benefit  He  has  a  right  to  stand  upon  the 
very  terms  of  his  contract;  and  if  he  does 
not  assent  to  any  variation  of  it  and  a  varia- 
tlon  is  made.  It  is  fatal."  This  is  extreme 
ground,  and  we  do  not  find  it  necessary  to 
go  so  far  In  this  case.  See  Preston  v.  Hunt- 
ington, 67  Mich.  139,  34  N.  W.  279.  The  case 
of  Board  of  Com'rs  v.  Branham  contains  a 
lengthy  discussion  of  the  American  cases, 
which  it  is  unnecessary  to  repeat  This  sub- 
ject was  alluded  to  in  the  case  of  Building 
Co.  v.  Wilson  (Mich.)  67  N.  W.  123,  and  ap- 
plied to  the  extent  of  the  necessities  of  that 
case.  The  judgment  of  the  circuit  court  is 
affirmed.    The  other  justices  concurred. 


VAN  DBIUSBN  y.  INGRAHAM  et  aL 
(Supreme  C!ourt  of  Michigan.  June  30,  1896.) 
Pkincipal  and  AoitiiT— Wh«h  Rn,ATioM  Exists. 
A  firm  pro4mred  from  complaiaaiit  a  loan 
for  certain  persons,  whose  mortgage  seeored  the 
loan  and  auo  a  note  to  snch  firm  for  $75,  or  1 
per  cent,  for  5  years  on  the  sum  iMined,  payaMe 
one-fifth  each  year.  The  interest  was  paid  com- 
plainant by  the  mortgagors  through  the  firm, 
but  complainanl  did  not  request  or  pay  for  such 
services,   and  the  firm  nnderstoo«i   Uiey   were 


paid  for  snch  serviees  l^  the  975  note.  BM. 
that  the  firm  was  not  oomj^aiaantfa  agent  to  re- 
ceive iMtyment  of  tlie  mortgage. 

Ai^teal  from  circuit  court,  Van  Boren  coun- 
ty, in  chancery;   George  M.  Bock,  Jadge. 

Action  by  Cynthia  A.  Van  Deosen  against 
Frank  E.  Ingraham,  Laura  Ingraham.  Lean- 
der  E.  Bushnell,  and  Miles  WigglB%  Imi^eaded 
with  the  First  National  Bank  of  Paw  Paw,  to 
foreclose  a  mortgage.  From  a  judgment  for 
defendants,  complainant  appeals.     Berened. 

E.  A.  Crane,  for  appelant  Osbom,  Mills  ft 
Master,  for  appellees. 

HOOKER,  J.     Crane  &  Breck,  law]r«s.  and 

co-partners,  respectively,  resided  at  Kalam»- 
zoo  and  Paw  Paw.  They  engaged  aeaewfaat 
in  the  business  of  negotiating  loans.  Early 
In  1880,  Bushnell  and  Tngraham  ajfoUed  to 
Breck  for  a  loan  of  $1,600.  Breek  informed 
Crane,  and  he  spoke  to  Dr.  Van  Denaen,  the 
plaintifTs  husband,  who  gave  liim  oicouiage- 
ment  that  tils  wife  would  make  tbe  loan. 
Crane  thereupon  wrote  to  Breck,  aa  follows: 
"If  I  understand  you  correct,  tboee  parties 
west  of  Berlamont  are  to  come  in  next  week 
te  make  their  papers.  I  think  we  will  be 
safe  in  making  them  to  Mxa.  Van  Denaen.  as 
I  think  they  will  have  the  mcmey  by  the  time 
it  will  be  necessary.  I  shall  want  the  insur- 
aace  and  everything  tn  good  shape  •wbai  I 
present  than."  Breck  caused  tbe  parties  xo 
execute  a  mortgage  to  the  plaintiff,  and  had  it 
recorded.  It  was  acknowledged  January  llth 
and  it  was  d^voed  through  Crane.  On  Jan- 
uary 16th  Crane  wrete  to  Breck  aa  r<dlows: 
"Dear  Breck:  Dr.  Van  Deusen  gave  me  i 
check  for  the  Ingraham  loan,  and  I  have  de- 
posited fifteen  hundred  dollars  to  yoar  credit 
at  tbe  BiiclL  Nat.  Bank.  I  gave  htm  tbe 
note  and  mortgage,  and  he  has  Juat  returned 
insurance  vclicj,  and  calls  to  my  attention  the 
fact  that  the  policy  runs  to  Bushnell,  and  the 
mortgage  note  is  given  by  Ingraham.  Of 
course,  I  could  not  explain  how  It  happeneil. 
Also,  that  the  policy  describes  the  premises  ^s 
on  section  23,  1,  14,  while  the  land  la  on  iv 
I  will  Inclose  pellcy.  Tou  get  it  fixed  riirt:'. 
and  explain  bow  it  comes  that  Insrahara 
gives  this  mortgage.  I  supposed  BushneU  was 
the  owner  of  the  land.  I  alao  send  you  tbe 
Palmer  policy  you  wanted.  Tou  may  assi^ 
Knafsker  mortgage  to  Louisa  F.  Traak.  Get 
papers  here  as  soon  as  you  can.  and  I  wiO 
get  the  money.  Smd  me  your  doebllL  also. 
for  l)alance  as  per  books."  Tke  toUowiag 
statement  was  forwarded  by  Bre^  to  Gtaae: 

Paw  Paw,  Mich,  8 

Amount  Ingraham  mortgage $    80'>  ■■ 

Interest  to   date 7f>  T? 

Amount  BushneU  mortgage 992  >'*' 

Amount  interest  to  date  B.  mortgage  61  1> 

Total    $l,6£t  » 

Expenses  of  loan 3  <•'> 

Total    $1.(£S  Jk'. 

Leas  amount  of  mortgage 1.S00  •«) 

Amount  Ingraham  paid $    126  9S 
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The  mortgage  secured  two  notes,  one  of  (1,- 
500,  running  to  the  plaintiff,  and  the  other 
reading  aa  followa,  via.: 

"B.  A.  Crane,  Kalamazoa  Gteorge  B.  Breck, 
Paw  Paw.  Law  Office  of 
Crane  &  Breck. 
'^76.  Paw  Paw,  Michigan,  January  12,  1889. 
"For  Talne  received,  I  promise  to  pay  Crane 
A  Brack  one  per  cent,  per  ananm  on  fifteen 
hundred  dollars  payable  annually  for  fire 
years  from  date.  This  note  la  secured  by 
real  estate  mortgage  of  even  date  herewith, 
and  collateral  hereto,  on  land  In  Sec.  23,  town 
1  south,  of  range  16  west,  Van  Buren  county, 
Michigan.  It  is  agreed  that  If  any  Interest 
as  abore  prorlded  shall  become  due  and  re- 
main unpaid  for  sixty  days,  the  whole  amount 
of  said  interest  may,  at  the  option  of  the  hold- 
er hereof,  be  declared  due  and  collectible  at 
once.  This  note  is  given  as  one  per  cent,  per 
annum  on  fifteen  hundred  dollars  for  five 
years,  and  it  is  agreed  that,  should  any  pay- 
ments be  made  on  said  mortgage  before  five 
years,  only  one  per  cent  per  annum  upon  the 
amotmt  unpaid  [I  guess  It  Is]  shall  be  due 
hereon,  and  that  one  per  cent,  shall  be  pay- 
able until  all  Is  paid,  be  the  time  five  years 
or 


The  interest  of  Crane  &  Breck  was  never  as- 
signed to  the  plaintiff.  Dr.  Van  Deusen,  who 
acted  as  agent  of  his  wife,  knew  that  the 
mortgage  secured  the  note  for  $75.  Dr.  Van 
Deusen  had  the  custody  of  the  mortgage  and 
the  $l,oOO  note,  and  Crane  seems  to  have  held 
the  $75  note.  It  appears  that  the  Van  Deu- 
sons  had  previously  loaned  money,  upon  ap- 
plications made  through  Crane  &  Breck.  Dr. 
Van  Deusen  knew  they  were  partners,  and 
liad  an  office  contiguous  to  Crane's  office,  and 
kept  his  papers  in  Crane's  safe.  Among  them 
was  this  mortgage.  Crane  had  access  to  the 
■■(■inpartment  In  which  they  were  kept  In- 
terest was  paid  to  Breck,  who  forwarded  It 
to  Crane,  who  turned  plaintiff's  share  over  to 
Dr.  Van  Deusen;  Crane  indorsing  the  same 
upon  the  notes.  At  a  time  before  the  mort- 
K:vge  matured,  Ingraham  &  Bushnell  approach- 
('<1  Breck  about  a  new  loan,  at  a  lower  rate  of 
interest  Breck  appears  to  have  written  to 
Crane  about  It,  who  replied  as  follows:  "So 
far  as  Ingraham-Bushnell  mortgage  is  con- 
cerned, it  is  useless  to  talk  about  getting 
money  at  less  than  seven  per  cent  net  to  the 
mortgagee.  I  suppose  they  are  paying  us  a 
commission  note  In  addition  to  that.  I  can 
<lo  nothing  for  them,  as  I  certainly  wlU  not  be 
•annoyed  with  attending  to  these  collections 
for  anything  less  than  we  have  been  getting. 
•  •  •"  Subsequently  Crane  &  Breck  met 
Ingraham,  who  testified  that  the  following 
conversation  occurred:  "Mr.  Crane  and  Breck 
came  up  here.  I  was  drilling  oats,  and  Mr. 
Crane  said  to  me,  'Ingraham,  what  is  to  do 
about  this  interest  r  'Well,'  I  says,  'Mr. 
Crane,  unless  yon  can  make  this  a  cent  less, 
1  will  have  to  make  a  change.'  'Well,'  be 
says,  'I  don't  think  the  parties  will  do  It; 


but,'  he  says,  'you  need  not  be  In  no  hurry 
about  this  interest  You  can  let  it  run  until 
fall,  then  come  down  and  make  new  papers, 
and  you  can  have  all  the  time  you  want'  I 
says,  'I  thank  you;  If  I  can  get  the  money,  I 
shall  make  the  change.'  And  he  drove  away." 
Ingraham  thereafter  arranged  with  Wiggin» 
for  a  loan  from  a  fund  which  he  hdd  for  m 
Mrs.  Fuller  and  her  children,  and  Wiggins 
sent  a  check  to  the  First  National  Bank  of 
Paw  Paw.  The  business  was  done  with 
Breck  at  his  office.  Breck  called  at  the  bank 
and  told  the  cashier  that  he  bad  discharged 
the  mortgage,  and  obtained  the  money.  Breck 
mailed  to  Ingraham  the  $75  note,  which  he 
obtained  from  Crane,  and  what  purported  to 
be  the  $1,500  note,  and  discharged  the  mort- 
gage by  signing  an  acknowledgment  of  full 
payment  of  the  same  In  the  margin  of  the 
record.  He  sent  $72  to  Crane,  who  paid  It  to 
Van  Deusen,  and  indorsed  it  on  the  compUln- 
ant's  note.  Breck  converted  the  balance, 
which  fact  was  not  discovered  until  after  his 
death  hi  1894. 

The  foregoing  is  substantially  all  of  the  tes- 
timony tending  to  show  that  Crane  &  Breck 
were  agents  of  the  complainant  except  the 
fact  that  Breck  wrote  to  Crane  about  Ingra- 
ham's  Insurance  policy  on  April  27,  1894,  a 
short  time  before  Wiggins  sent  his  check  to 
the  bank  at  Paw  Paw.  In  this  connection 
Crane  testified  that  he  did  not  know  that  he 
asked  Breck  to  look  It  up,  and  that  "I  have 
made  a  practice  of  looUng  over  all  insurance 
policies  In  my  office  on  the  first  day  of  each 
month,  as  I  have  a  great  many  of  them,  and 
those  that  are  to  expire  during  the  month  I 
calculate  to  follow  the  parties  up,  and  see 
that  they  get  new  policies,  and  my  recollec- 
tion Is  that  something  of  that  kind  happened 
with  reference  to  the  Bushnell  policy."  In 
our  opinion  the  testimony  falls  to  show  that 
Crane  &  Breck  were  agents  of  the  complain- 
ant. They  obtained  the  loan  for  Ingraham 
&  Bushnell,  who  paid  them  for  It,  by  a  note 
for  $75.  Interest  was  paid  Van  Deusen 
through  them,  but  it  does  not  appear  that  Van 
Deusen  paid  for  or  requested  it  and  Crane's 
letter  indicates  that  he  understood  that  the 
mortgagors  paid  for  that  service  by  the  $75 
note  when  he  refused  to  do  it  for  less.  The 
decree  of  tiie  circuit  court  Is  reversed,  and  the 
complainant  will  take  a  decree  as  prayed  In 
the  bill,  with  costs  of  both  courts. 


GRANT,  J.,  did  not  sit 
concurred. 


The  other  Justices 


COB  et  aL  v.  HINKLEY. 
(Supreme  Court  of  Midilgan.     June  SO,  1898.) 

ABSION-VRKT — OlBlTISBlCENT — PaTKBNT. 

1.  A  debtor  cannot  defend  an  action  by  an 
assignee  of  the  claim  against  liim  on  the  ground 
that  the  assignment  was  grataitoas. 

2.  The  failure  to  obtain  jurisdiction  of  the 
nonresident  principal  defendant  within  the  r<>- 
quired  time  does  not,  where  jurisdiction  is  sub- 
■equently  acqulced,  prevent  jadgment  from  be- 
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ing  taken  Malnit  the  gfarnlahee,  the  gamish- 
ment  proceeoings  sot  baTing  been  dismiased  pre- 
vious to  the  time  jurisdiction  was  acquired 
OTer  themindpal  defendant.  i 

3.  'Where  an  assignee  of  a  daim  Intervenes 
in  ^mishment  proceedings  bj  a  creditor  of  his 
assignor,  planted  against  the  guarantor  of  the 
claim  assigned,  a  Judgment  in  favor  of  the  gar- 
nishing creditor  against  the  guarantor  ia  bind- 
ing on  the  assignee,  as  a  payment  in  favor  of 
the  prindpal  debtor. 

Error  to  circuit  eonrt,  Berrien  oonntT'; 
Orvllle  W.  OooUdge,  Judge. 

Action  by  Henry  Coe  and  Frederick 
WiUces,  partners  aa  Coe  &  WIIlteB,  against 
Myron  Hlnkley.  There  waa  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. * 

George  W.  Brldgman,  for  appellant.  Tag- 
gart,  Knappen  &  Denison,  for  appellees. 

HOOKER,  J.  Hlnkley  and  Sinclair  were 
Btodtholdera  in  the  Alanson  Hannf&cturlng 
Oompany.  Tbey  made  a  written  contract, 
dated  October  90,  18S3,  whereby  Sinclair 
agreed  to  sell  and  Hlnkley  to  buy  243  shares 
of  stock  in  said  company  for  the  sum  of  $2,- 
400,  payment  to  be  made  in  installments,  to 
be  guarantied  in  writing  upon  the  contract 
by  the  Alanson  Manufacturing  Oompany, 
which  guaranty  was  duly  indorsed  of  the 
same  date.  The  amount  remaining  unpaid 
and  in  controversy  is  $725,  less  two  small  or- 
ders, given  by  Sinclair  upon  the  Alanson 
Manufacturing  Company  and  paid  by  It, 
amounting  to  $7&  On  April  II,  1894,  Sin- 
clair made  a  contract  In  writing  with  Coe  & 
Wilkes,  of  PainesviUe,  Ohio,  by  which  they 
agreed  to  manufacture  and  deliver  to  bim  at 
their  shop,  on  or  as  near  as  possible  to  May 
15th  then  next  ensuing,  one  veneer  machine, 
for  which  Sinclair  agreed  to  pay  them  $640, 
aa  follows:  $200  May  1,  1894,  $200  Septem- 
ber 1,  1894,  and  $240  December  1,  1894,  with 
interest  from  date  of  delivery  of  the  machine. 
The  contract  recited  that  collateral  security 
bad  that  day  been  made  by  the  assignment 
of  the  contract  between  Sinclair  and  Hlnk- 
ley. Upon  tbe  same  date,  1.  e.  April  11,  1894, 
the  contract  between  Sinclair  and  Hlnkley 
was  assigned  to  Coe  &  Wilkes,  by  a  writing 
signed  by  Sinclair,  the  same  appearing  upon 
the  back  of  the  copy  of  the  contract  held  by 
him,  viz.:  "PalnesvUle,  O.,  April  11,  1894. 
I  hereby  assign  over  my  Interest  In  above 
contract,  to  the  amount  of  $640  and  interest, 
payal.  as  due  Ist  May,  1st  Sept.,  and  let 
Dec.,  1894,  and  agree  that  Myron  Hinkley 
shall  pay  over  to  Coe  &  Wilkes  the  full 
amounts  as  they  become  due.  This  Is  given 
as  collateral  security  for  notes  given  In 
payment  of  a  veneer  machine.  Geo.  Sin- 
clair." There  was  evidence  showing  that 
upon  the  same  day,  1.  e.  April  11,  1894,  Sin- 
clair wrote  and  mailed  the  following  letter  to 
Hinkley,  viz.:  "Palnesville,  Ohio,  April  11th, 
IStM.  Mr.  Myron  Hlnkley,  Benton  Harbor, 
Mich.— Dear  Sir:  I  have  this  day  assigned 
to  Coe  &  Wilkes  all  my  interest  in  my  con- 
tract with  you,  and  request-  that  yoo  pay 


over  to  them  the  amounts  as  they  become 
due,  and  their  receipt  for  the  same  will  be 
tbe  full  release  to  you.  Coe  &  WUkea  have 
your  contract  in  their  possession,  and  will 
indorse  payments  en  the  same  as  made. 
Yours,  respectfoUy,  Geo.  Sinclair."  Upon 
tbe  bad!  of  a  copy  of  the  Coe  ft  WiUces  con- 
tract under  date  of  August  0,  1894,  was  an 
assignment  of  the  same  by  Sinclair  to  one 
Phillips  as  collateral  security  for  two  notes, 
amounting  to  $300,  given  by  Slnrlair  to 
Phillips  abont  June,  1892;  the  contract  to  be 
reassigned  if  the  notes  should  be  paid  at 
maturity,  but  if  not,  the  "assignment  waa  to 
be  complete,  transferring  the  entire  title  to 
said  PUlllps."  When  these  notes  would  ma- 
ture did  not  appear,  nor  is  It  shown  whether 
or  not  they  were  paid.  On  April  13,  1894. 
McDonald  &  Carrc^  a  business  firm  of 
Grand  Bapids,  commenced  an  action  of  as- 
sumpsit against  Sinclair,  by  declaration  in 
the  Emmett  county  circuit  court,  and  on 
the  same  day  Instituted  garnishee  proceed- 
ings against  the  Alanson  Manufacturing 
Company  as  a  debtor  of  Sinclair,  the  affida- 
vit alleging  that  Sinclair  was  a  resident  of 
the  state  of  Ohla  A  similar  action  was  be- 
gun against  the  same  parties,  on  the  part  of 
one  Jay  Ferris,  In  the  same  court,  on  Jane 
6,  1894.  Judgments  were  taken  against  tlie 
garnishee  in  both  cases,  and  in  the  former 
such  Judgment  was  affirmed  by  this  court. 
McDonald  V.  Manufacturing  Co.  (Hlcb.)  64 
N.  W.  730.  In  the  Case  of  McDonald,  Coe 
&  Wilkes  were  permitted  to  intervene  in 
said  cause,  as  claimants  of  tbe  fund,  by  an 
order  made  upon  their  motion  previous  to 
final  Judgment  The  evidence  shows  that 
the  veneer  machine  has  never  been  delivered 
by  Coe  &  Wilkes  to  Sinclair,  who  testified 
that  they  owed  him  such  machine;  but  the 
record  is  silent  as  to  the  reasons  for  such 
nondelivery,  and  there  is  no  evidence  tending 
to  show  that  it  was  called  for  or  that  they 
refused  to  deliver  said  machine.  Tbe  ac- 
tion now  before  us  is  assumpsit,  brotigbt  by 
Coe  &  Wilkes  upon  the  contract  between  Sin- 
clair and  Hinkley,  assigned  to  them,  and  tbe 
questions  before  us-  are:  (1)  Whether  tbeu- 
right  of  recovery  is  affected  by  the  failure  to 
show  a  performance  of  their  contract  witb 
Sinclair.  (2)  Whether  the  garnishee  Judg- 
ments constitute  a  defense  to  the  action. 

The  defendant  Hlnkley  cannot  questioB 
the  consideration  for  the  assignment  from 
Sinclair  to  Coe  &  Wilkes,  which  on  Its  face 
gave  to  them  the  authority  to  recelre  itar- 
ments  as  they  fell  due.  Hinkley  could  not 
be  beard  to  object  If  tbe  assignment  was 
gratuitous,  and  defendant  cannot  deny  the 
right  of  the  assignee  to  collect,  by  suit  or 
otherwise,  on  that  ground.  Briscoe  t.  Eck- 
ley,  36  Mich.  114;  Sellgman  ▼.  Ten  Byck's  Es- 
tate, 49  Mich.  107,  13  N.  W.  877.  McDonald 
Sc  Carroll  and  Ferris  were  creditors  of  Sin- 
clair. They  planted  their  garnishee  suits. 
not  against  Hlnkley,  the  primary  debto'  of 
Slndalr,    but  against  the   company,    whicii 
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bad,  in  effect,  guanuatied  the  payment  of 
the  purchase  price  of  the  stock.  Had  Coe  A 
WUkea  received  payment  from  the  goarantor, 
It  would  have  been  a  payment  for  the  beneflt 
of  Hinkley,— one  which  Hlnkley  might  set 
up  and  maintain  against  them.  He  may  do 
the  same  In  this  Instance,  If  the  garnishee 
proceedings  can  be  held  binding  upon  Goe  & 
Wilkes.  At  the  time  the  writ  of  garnishment 
in  the  McDonald  Case  was  Issued  and  serv- 
ed, nothing  was  done  upon  the  Hinkley  con- 
tract, and  the  liability  was,  upon  the  face 
of  the  papers,  a  contingent  one,  though  it 
was  claimed,  and  aotaa  testimony  was  offer- 
ed tending  to  show,  that  the  company  was 
the  actual  purchaser  of  the  stock;  the  con- 
tract being  made  for  its  benefit.  The  defend- 
ant was  secretary  and  manager  of  the  Alan- 
son  Manufacturing  Company,  and  be  made 
and  filed  the  disclosure,  in  which  he  unquali- 
fiedly stated  that  said  company  was  indebt- 
ed to  Sinclair  in  the  sum  of  $725,  due  as  fol- 
lows, viz.:  $225  on  or  before  May  1,  1894, 
$200  on  or  before  September  1,  1S94,  and  $300 
on  or  before  December  1,  18SH.  The  dis- 
closure further  says  that,  of  this  sum  of 
$725,  none  waa  due  at  the  time  the  writ  was 
served,  and  it  was  also  subject  to  orders 
for  $78,  given  by  Sinclair  upon  the  manu- 
facturing company,  of  which  it  had  notice. 
It  also  stated  that,  after  the  service  of  the 
writ  of  garnishment,  it  received  the  letter 
from  Sinclair,  alluded  to,  notifying  it  of  the 
assignment  to  Coe  &  Wilkes. 

The  record  shows  no  entry  of  a  rule  to 
plead  in  the  principal  cause,  and  the  service 
of  the  declaration  and  notice  of  the  rule  to 
plead  was  made  on  September  28th.  The  dis- 
closure upon  which  judgment  was  taken  was 
made  Jnne  18,  1894,  by  Hinkley,  and  filed 
July  1,  1804.  The  affidavit  for  garnishment 
in  that  cause  alleges  that  Sinclair  was  a 
resident  of  the  state  of  Ohio,  and  under  2 
How.  Ann.  St  {  8087,  jurisdiction  might 
have  been  acquired  by  delivering  a  copy, 
etc.,  to  the  defendant,  and  by  proof  of  the 
fact  by  affidavit  duly  filed.  The  record  con- 
tains a  paper  purporting  to  be  an  affidavit  of 
such  service,  sworn  to  before  "W.  P.  Cro- 
foot,  clerk  of  court,  Lake  county,  Ohio," 
with  the  word  "Seal"  affixed.  No  authenti- 
cation of  any  kind  was  attached,  and  on 
motion  of  Slnclah:,  who  appeared  specially 
for  the  purpose,  the  Judgment  which  had 
been  rendered  against  him  was  vacated  and 
set  aside  on  October  16th.  Sulisequently  a 
new  default  was  entered,  based  upon  the 
service  of  September  28th,  and  Judgment  on 
default  absolute  followed.  The  failure  of 
the  plaintiffs  to  obtain  Jurisdiction  of  the 
principal  defendant  within  the  statutory  pe- 
riod, he  being  a  nonresident,  might  have  en- 
titled the  garnishee  to  a  discharge,  under 
Noble  V.  Bourke,  44  Mich.  194,  6  N.  W.  237, 
and  Axtell  v.  Ulbbs,  62  Mich.  641.  18  N.  W. 
3dr>.  396;  bat  it  did  not  avail  Itself  of  the 
op{>ortunlty.  and  permitted  Jndgment  to  be 
taken  later  upon  its  dlsdosure  made  la  July, 


and  which,  under  the  case  of  Iron  Cliffs  Co. 
V.  Lahals,  52  Mich.  394,  18  N.  W.  121,  was 
of  no  force,  notwithstanding  the  subsequent 
service  upon  the  defendant,  unless  we  are 
to  distinguish  that  case  upon  the  ground  that 
it  was  commenced  against  the  principal  de- 
fendant by  attachment  which  was  not  proper- 
ly served,  and  therefore  the  proceedings  were 
void,  and  carried  the  garnishee  proceeding 
down  with  it,  while  in  this  case  a  declaration 
was  filed  and  ultimately  served,  and  there- 
fore supported  the  garnishee  proceedings,  in- 
asmuch as  they  had  n6t  been  previously  dis- 
missed. We  think  this  a  proper  distinction 
to  make.  The  case  of  McDonald  v.  Manu- 
facturing Co.  (Mich.)  64  N.  W.  730,  deter- 
mines that  the  filing  of  the  declaration,  and 
presumably  the  entry  of  rule  to  plead,  sup- 
ported the  writ  of  garnishment,  though  Is- 
sued and  served  before  service  of  the  dec- 
laration upon  the  principal  defendant  The 
court  then  had  Jurisdiction  of  the  garnishee 
defendant  subject  to  the  necessity  of  its 
acquiring  Jurisdiction  of  the  principal  de- 
fendant We  do  not  overlocdc  the  fact  that 
the  record  Is  said  to  contain  no  evidence 
that  the  rule  to  plead  was  entered  when  the 
declaration  was  filed.  The  original  record 
shows  that  a  copy  of  the  rule  to  plead  served 
was  indorsed  on  the  copy  of  the  declaraliou 
returned.  If,  as  a  fact  the  rule  to  plead 
was  not  entered,  it  might  be  entered  nunc 
pro  tunc,  under  2  How.  Ann.  St  f  7635. 
Howe  V.  Blaltz,  35  Mich.  SCO;  Granger  v. 
Judge,  44  Mich.  385,  6  N.  W.  848;  Steere  v. 
Vanderberg,  67  Mich.  536,  35  N.  W.  110; 
Barber  v.  Smith,  41  Mich.  138,  1  N.  W.  992; 
Emerson  v.  Spring  Oa.  100  Mich.  131,  58 
N.  W.  659. 

The  plaintiffs  saw  fit  to  intervene  In  the 
garnishee  case,  and,  after  obtaining  a  vaca- 
tion of  the  Judgment  though  not  a  dismissal 
of  the  proceedings  which  they  asked,  they 
paid  no  further  attention  to  the  matter, 
which  proceeded  to  another  Judgment  from 
which  they  took  no  appeal,  and  the  Judgment 
was  affirmed.  Various  reasons  are  mentioned 
for  claiming  that  Judgment  to  have  been  erro- 
neous, but  In  our  opinion  these  questions  re- 
late to  irregularities,  and  cannot  be  reviewed 
here;  the  Judgment  being  final  and  conclu- 
sive upon  the  plaintiffs,  who  were  before  the 
court  unless  void  for  want  of  Jurisdiction. 
If  that  Judgment  was  binding  upon  the  Alan- 
8(m  Manufacturing  Company  and  these  plain- 
tiffs, it  should  be  credited  to  Hinkley,  as 
much  as  though  the  same  had  been  paid, 
without  suit  by  the  guarantor  to  these  plain- 
tiffs. 

A  question  is  raised  upon  the  pleadings. 
At  the  time  the  plea  was  filed  In  this  cause, 
the  garnishee  case  had  not  gone  to  Judg- 
ment The  defendant  pleaded  the  general 
issue,  with  a  notice  of  a  prior  suit  pending. 
Before  trial,  however,  the  Judgment  waa 
taken,  and  the  notice  was  amended,  so  as  to 
allege  the  same,  and  claim  It  as  a  set-off  to 
the  claim  of  the  plaintiff.    The  amended  no- 
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tlce  raised  a  new  Issue  upon  the  merits,  and, 
if  the  facts  alleged  were  proved,  they  were 
a  bar  to  the  acti<m  to  the  amount  of  the 
Judgment.  See  Cir.  Ct  Rule  No.  106;  Burt 
V.  Circuit  Judges,  90  Micb.  622,  61  N.  W. 
482. 

We  are  of  the  opinion  that  the  circuit  judge 
erred  In  excluding  testimony  relating  to  the 
McDonald  &  GarroU  Judgment.  The  Ferris 
Judgment  stands  upon  a  different  footing. 
It  seems  to  hare  been  fatally  defective,  un- 
der the  case  ot  Welmelster  v.  Manville,  44 
Mich.  408.  6  N.  W.  869.  The  court  did  not  err 
In  excluding  this  evidence.  For  the  error 
mentlMied,  the  Judgment  is  reversed,  and  a 
new  trial  ordered. 

LONG,  C.  J.,  did  not  dt  The  other  Jus- 
tices concurred. 


PBIBWE  V.  WISCONSIN  STATE  LAND  &. 

IMPROVBHBNT  CO. 
(Supreme  Court  of  Wisconsin.    June  19,  1S96.) 

RiPAIUS   RlOHTS— POWBR  OF   STATB  TO   DSSTROT 
—  Loss  BT  OWNBK. 

1.  The  state  has  no  power  to  arbitranlv 
destroy  the  rights  of  a  riparian  owner  on  a  navi- 
gable lake  without  his  consent,  and  without 
compensation  and  dne  process  of  law,  for  the 
sole  porpooe  of  benefiting  some  other  riparian 
owner,  or  for  any  other  merely  private  purpose; 
and  hence  Laws  1891,  c.  202,  coDveying  and 
relinquishing  to  one  R.,  his  heirs  and  assigns,  all 
its  right,  title,  and  interest  in  and  to  all  lands 
lying  within  the  limits  of  Mnskego  Lake,  and 
authorizing  the  drainage  of  such  lake  without 
the  consent  of  riparian  owners,  is  void. 

2.  The  assertion  by  the  act  that  such  drain- 
age is  required  for  the  preservation  of  the  pub- 
lic health  It  not  conclusive  on  the  courts,  and 
does  not  make  the  act  a  legitimate  exercise  of 
the  police  power  of  the  state. 

3.  Laws  1887,  c.  169,  authorised  the  conn, 
on  petition  of  15  owners  of  land  adjacent  to 
Muskego  and  other  lakes,  to  appoint  commis- 
sioners for  the  purpose  of  lowerine  the  water 
of  Muskego  Lake  4  feet,  etc.  Through  the 
agency  ot  sach  commissioners,  the  water  in  the 
lake  was  lowered  4^  feet,  and  thereby  the  uhore 
line  of  a  certain  riparian  owner  was  extended 
about  2  rods.  He  acquiesced  in  the  proceeding!^, 
paid  the  assessments  made  by  the  commisfiion- 
ers,  and  acquired  the  land  uncovered  on  his 
shore  line.  .  Held,  that  he  did  not  lose  his  rights 
as  a  riparian  proprietor,  and  continned  to  be 
«ntitled  to  free  access  to  the  lake  in  front  of  his 
premises,  especially  where  objection  is  not  rais- 
ed by  the  state,  but  by  other  alleged  riparian 
■owners. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  N.  Johnson,  Judge. 

Action  by  August  Priewe  against  the  Wis- 
consin State  Land  &  Improvement  Company 
for  damages,  injunction,  and  general  relief. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not  state 
facts  constituting  a  cause  of  action,  plaintiff 
appeals.    Reversed. 

The  complaint  alleges,  In  effect:  That  Mus- 
kego Lake  is  situated  within  the  boundaries 
of  Waukesha  county  and  is  a  natural  body 
of  water,  and  up  to  1881  was  about  4%  miles 
long  and  VA  miles  wide  (its  greatest  length 


being  from  north  to  south),  and  from  1  to  IC 
feet  deep.  That  the  lake  was  regularly  sur- 
veyed and  meandered  by  the  United  Stares 
prior  to  the  admission  of  this  state  into  the 
Union,  and  covered  about  3,500  acres  of  land. 
That  long  prior  to  1891  the  United  Stat«< 
patented  to  settlers  and  purchasers  the  land? 
lying  in,  abont,  adjacent  to,  and  bordering 
upon  that  lake,  together  with  the  riparian 
rights,  water  rights,  privileges,  and  past- 
ments  Incident  to.  In  connection  with,  and  ad- 
jacent to  said  lake.  That  the  lake,  at  all 
times  prior  to  the  acts  complained  of,  abound- 
ed in  fish  and  game  In  great  quantitiea.  nat 
it  was  navigable  for  sail,  steam,  and  row 
boats,  and  much  used  for  business  and  pleas- 
ure.  That  upon  the  northerly  side  a  large 
number  of  small  creeks  and  living  •treanij 
of  water  flowed  Into  the  lake,  and  the  water* 
In  the  lake  constantly  moved  towards  xh^ 
south.  That  at  the  southern  end  of  the  lakf 
was  an  outlet,  which  emptied  into  Wini< 
Lake,  In  Racine  county.  That  ever  8ine<- 
1875  the  plaintiff  has  been  and  is  now  tb>' 
owner  in  fee  simple  and  in  the  possessicm  of 
66^  acres  of  land,  described,  adjacent  to  acil 
upon  the  north  side  of  Lake  Mo^ego,  and  In 
contact  with  the  waters  thereof,  having  a 
natural  frontage  Use  upon  that  lake  of  aboct 
100  rods.  That  during  that  period  he  ha> 
been  and  now  is  engaged  ]n  the  business  of 
farming,  stock  raising,  and  maintaining  a 
dnb  house,  lodging  hoose,  and  reaort,  with 
boats  and  hunting  and  Ashing  tackle,  hot!. 
tor  use  and  rent  upon  the  waters  of  thai 
lake.  That  the  plaintiff  had  erected  thereru 
houses,  bams,  stables,  fences,  and  other  Ini 
provements,  situated  near  to  and  adjacent  t 
the  lake.  That  the  lake,  prior  to  the  ari^ 
complained  of,  was  a  source  of  health.  pl<a<- 
nre,  and  i>roflt  to  the  plaintiff  and  his  gn«sts 
and  the  public  in  general  That  the  plaintiff 
made  great  use  of  the  waters  of  the  lakr 
and  of  the  riparian  rights  belonging  to  and 
forming  a  part  of  his  premises,  in  conner^ 
tion  with  his  farm,  club  house.  dweJlir: 
house,  boarding  house,  etc.  That,  prior  i- 
the  acts  complained  of,  his  premises  wer- 
worth  $9,000.  That,  since  the  eariiest  se- 
tlements  in  the  vicinity,  the  bottom  of  tbr 
lake  has  generally,  but  erroneously,  been  sup- 
posed to  be  comiiosed  of  a  deep  layer  of  d^ 
cayed  muck  or  vegetable  matter,  which  would 
become  productive  and  of  great  vadne  for 
agricultural  purposes  If  the  water  could  V 
drained  therefrom.  That  to  secure  fxnb 
drainage,  and  the  title  to  and  poaoeaslMi  of 
3,500  acres  ot  the  bed  of  the  lake,  nunr 
schemes  have  been  at  various  times  devisryi. 
and  some  work  done  towards  cartTing  oat  tht 
same.  That,  to  effect  such  porpose.  the  Hii»- 
kego  Canal  Company  was  incorporated  by 
chapter  262,  Priv.  &  Loc.  Laws,  1854.  wi:!i 
power  and  authority  to  construct  and  maiii- 
tain  a  canal  tor  the  purpose  of  draining  ti» 
waters  <^  Muskego  and  Wind  Lakes  in  th^ 
counties  of  Waukesha  and  Racine,  Into  tte 
Root  river  or  Its  tributaries,  and  to  coniMC 
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ttae  waters  of  adjolnlnc  lakes  witb  the  waters 
of  these  lalces,  sad  to  drain  the  same,  there- 
by ^rlng  the  Incorpraatecs  the  sole  and  «c- 
dusive  right  to  do  as  therein  aothMrized. 
That  the  power  and  authority  so  given  was 
extended  by  chapter  488,  PriT.  ft  Loe.  laws, 
185G,  to  January  1,  1868.  l^at  by  chapter 
198,  FriT.  ft  Loc.  Laws,  1868,  substantially 
the  same  powers,  rights,  iHrlvlleges,  and  res- 
erratloDS  as  granted  to  the  Muskego  Canal 
Company  were  attempted  to  be  giTen  and 
granted  to  James  Reynolds  and  others.  Tliat 
chapter  198,  PriT.  ft  Loc.  Laws,  1868,  was 
repealed  by  chapter  326,  Priv.  ft  Loc.  Laws, 
1869.  That  chapter  168,  Laws  1887,  entitled 
"An  act  to  provide  for  the  drainage  and  rec- 
lamation of  certain  lands  in  Racine  and 
Waukesha  counties,"  went  into  effect  April 
21,  1887,  and  provided,  in  effect,  tliat  when- 
ever 15  or  more  owners  of  wet  or  overflowed 
lands  lying  adjacent  to  any  one  or  more  of 
the  lakes  of  Wind,  Muskego,  and  Ekigle  shall 
be  of  the  opinion  that  such  lands  will  be 
benefited  by  the  system  of  drainage  and  sub- 
ject to  the  assessment  'therein  prvrldad. 
and  who  shall  be  of  the  opinion  that  the 
public  health  and  welfare  will  be  promoted 
thereby,  shall  desire  to  institute  proceedings 
for  the  drainage  and  reclamation  of  lands  in 
uny  such  part  of  either  of  said  counties,  ei- 
ther by  constructing,  extending,  <q;>ening,  en- 
larging, widening,  straightening,  or  deepen- 
ing water  courses,  or  ronoving  natural  or 
artificial  obstructlMis  therefrom,  or  by  per^ 
manently  lowering  the  ordinary  level  of  the 
water  in  any  or  all  of  said  lakes,  they  may 
apply  to  the  circuit  court,  or  the  Judge  there- 
of, by  petition,  tot  the  institution  of  such 
proceedings  and  tat  the  appointment  of  five 
commissioners,  etc.,  giving  to  such  commia- 
sloners  certain  powers,  and  prescribing  cer- 
tain things  to  be  done  by  them.  That  such 
proceedings  were  commenced  by  the  filing  of 
a  petition  and  the  appointment  of  commis- 
sioners in  October,  1887.  That  such  commls- 
sioBers  were  appointed  for  the  purpose  of 
lowering  the  water  in  Muskego  Lake  4  feet, 
and  to  widen  and  deepen  the  river  betiseen 
Muskego  and  Wind  Lakes.  That  during  1888 
and  1880  such  proceedings  were  had  by  said 
commissiimers  that  the  plaintiff  was  assessed 
for  benefits  to  be  derived  from  said  system 
of  drainage,  including  the  lands  which  this 
plaintiff  was  to  acquire  by  means  of  drain- 
ing the  water  in  said  lake  from  bis  front  line, 
which  assessment  the  plaintiff  paid.  That 
during  said  years,  by  the  system  of  drainage 
thus  adopted  and  carried  out,  the  level  of 
Muskego  Lake  was  lowered  In  1890  about  4% 
feet  below  the  low-water  mark.  That  the 
water  in  that  lake  receded  from  Its  ordinary 
and  usual  level,  as  maintained  January  1, 
1888,  upward  of  2  rods,  and  that  the  plain- 
tiff acquired,  by  n,eans  thereof,  under  such 
proceedings,  upward  of  4  acres,  and  his  line 
of  lake  frontage  of  his  said  lands  was  by 
said  public  proceedings  changed  accordingly, 
f«r  all  of  which  he  was  assessed  and  paid  a 


valuable  consideration.  That  the  plaintiff 
thereupon  laid  out  and  expended  large  sums 
of  money  upon  his  said  lands  in  order  to  rea- 
sonably and  profitably  enjoy  and  use  the 
same  for  farming  and  resort  purposes.  That 
the  amount  of  profitable  and  remunerative 
business  of  the  plaintiff  constantly  Increased 
until  the  acts  herein  complained  of.  lliat  the 
plaintiff  paid  such  assessments,  relying  upon 
the  action  of  the  commissioners  and  others 
under  said  last-named  act  as  being  a  final 
settlement  of  the  question  of  lowering  the 
level  of  Muskego  Lake.  That  the  public 
health  and  well-being  of  the  communities  ad- 
jacent to  Muskego  Lake  did  not  thereafter, 
and  never  have,  required  that  the  system  of 
drainage  so  adopted  and  carried  out  should 
be  extended,  enlarged,  and  completed,  so  as 
to  drain  the  bed  and  bottom  of  said  lake. 
That  chapter  202,  Laws  1891,  entitled  "An 
act  granting  to  James  Reync^ds,  bis  heirs  and 
assigns,  the  right  to  c<»uplete  the  draining 
of  certain  swamp,  wet  and  overflowed  lauds 
in  the  counties  of  Waukesha  and  Racine  and 
to  confirm  his  title  therete,"  went  into  effect 
April  13,  1891.  That  it  recited  certain  provi- 
sions of  said  chapter  198,  Priv.  ft  Loc.  Laws, 
1868,  and  proceedings  under  said  chapter  169, 
Laws  1887,  and  contained,  among  others,  the 
following  recital:  "Whereas,  the  preserva- 
tion of  the  public  health,  and  the  well  being 
of  the  communities  adjacent  to  said  lakes,  im- 
peratively require  that  said  system  of  drain- 
age should  be  extended,  enlarged  and  com- 
pleted so  as  to  effectually  drain  such  wet  and 
overflowed  lands."  That  12  days  after  the 
publication  of  that  act,  and  on  April  25,  1891, 
James  Reynolds  and  wife,  of  Illinois,  ex- 
ecuted and  delivered  to  the  defendant  com- 
pany a  certain  quitclaim  deed,  for  the  nom- 
inal consideration  of  $290,700  in  the  shares  of 
the  capital  stock  of  the  defendant,  at  their 
par  value,  of  all  the  lands  within  the  mean- 
der lines  and  boundaries  of  Muskego  Lake  as 
they  existed  prior  to  January  1,  1888;  and, 
further,  by  said  deed  purported  to  grant  and 
convey  the  lands  within  said  meander  lines, 
and  the  overflowed  lands  adjacent  thereto,  as 
also  the  lands  within  the  meander  lines  of 
said  Wind  Lake.  That  said  deed  was  re- 
corded June  26,  1891.  Tiuit  ever  since  said 
conveyance  the  defendant  has  claimed  to  hold 
and  to  have  all  the  rights,  privileges,  bene- 
fits, and  obligations  thereby  attempted  to 
have  been  granted  and  conveyed.  That  in 
the  summer  «f  1881  the  defendant  commenced 
the  prosecution  of  said  work  and  drainage 
for  the  sole  and  express  purpose  of  draining 
the  bed  of  the  said  lake,  and  acquiring  and 
possessing  itself  of  the  lands  under  the 
waters  thereof.  That  in  the  prosecution  of 
said  work  the  defendant,  from  time  to  time, 
has  been  opening,  extending,  and  deepening 
the  ditches  and  drains  in  and  about  said  lake, 
with  the  purpose  and  intent  of  withdrawing 
all  of  the  water  from  said  lake  bed,  and  of 
confining  the  same  within  the  ditches  and 
canals  constructed  by  it,  so  that  the  said  lake 
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■hall  be  entirely  destroyed.  Tliat  the  waters 
of  tbe  lake  have  already  been  lowered  sev- 
eml  feet  from  the  level  at  which  the  same 
Btood  prior  to  June  26,  1891.  That  the  same 
was  done  entirely  wlthont  the  conaent  or  ap- 
proval of  the  plaintlfT.  That  by  reason  at  the 
destruction  of  the  plalntilTB  water  rights  and 
privileges,  so  unlawfully  and  wrongrfully  done 
and  performed  by  the  defendant,  the  plain- 
tiff has  suffered  and  is  suffering  great  and 
Irreparable  loss  and  damage,  in  the  sum  of 
$6,000.  That  the  defendant  now  proposes  and 
intends  a  still  further  drain  of  the  lake  to 
withdraw  the  waters  therefrom,  and  Intends 
to  and  will,  unless  restrained,  completely 
drain  said  lake,  to  the  plaintiff's  great  and 
irreparable  loss  and  injury.  That  the  said 
public  drainage  proceedings  under  said  last- 
named  chapter  are  being  subverted,  from  the 
alleged  purpose  to  im>mote  the  public  health 
and  public  weal.  Into  a  purely  private  and 
speculative  purp*se,  and  that  that  act  Is 
wholly  naconstltutional  and  void,  and  all  pro- 
ceedings thereimder  by  the  defendant  are 
wholly  unlawful.  That  the  defendant  is  act- 
ing In  violation  and  disregard  of  chapter  202, 
I.aw8  ISdl,  by  its  failure  to  give  a  bond  as 
therein  required.  That  the  bed  of  Mnskego 
Lake  is  composed  largely  of  muck  and  vege- 
table matter,  sand,  shells,  and  is  full  of 
springs,  and  is  so  soft  where  the  water  has 
been  withdrawn  that  a  pole  can  be  thrust 
down  from  16  to  30  feet.  That  If  the  bed  of 
the  lake  should  be  left  exposed  to  the  sun 
and  rain,  as  a  great  bog  or  marsh  it  would 
never  be  productive  or  useful  for  any  pur- 
pose, but  would  be  a  fruitful  source  of  dis- 
ease and  malaria  to  all  persons  living  In  the 
vicinity  thereof,  and  of  great  damage  and 
Injury  to  the  property  and  home  of  the  plain- 
tiff. That  he  has  already  suffered  consid- 
erable sickness  In  his  family,  and  has  been 
put  to  a  considerable  expense  on  account 
thereof,  by  reason  of  the  prosecution  of  said 
work  by  the  defendant,  who  Is  guilty  of  cre- 
ating a  great  and  continuing  nuisance,  from 
which  the  plaintiff  Is  a  direct  sufferer.  That 
the  plaintiff  haa  already  suffered  great  loss 
and  damage,  to  the  amount  of  $10,000,  for 
which  he  prays  Judgment,  and  for  a  per- 
petual inJuBction,  and  for  general  relief.  To 
such  complaint  the  defendant  demurred  on 
the  grounds  that  the  court  had  no  Jurisdic- 
tion, that  there  Lb  a  defect  of  parties  plaio- 
tlff.  that  several  causes  of  action  have  been 
improperly  united,  and  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court,  by  order,  sustained  the  de- 
murrer upon  the  last  ground  stated,  but  ovet^ 
ruled  the  same  as  to  the  other  grounds  men- 
tioned. From  that  part  of  the  order  sustain- 
ing the  demurrer,  the  plaintiff  brings  this  ap- 
peal 

Orren  T.   Williams,   for   appellant.    D.    S. 
Rose  and  A.  W.  Bell,  for  respondent. 

CASSODAT,  a  J.  (after  stating  the  facts). 
Upon  the  facts  stated  it  must  l>e  admitted 


that,  January  1,  1888.  and  for  aereral  years 
prior  thereto,  the  plaintiff  was  the  owner  of 
the  land  mentioned;  that  the  same  extended 
to  the  lake  upon  the  north  side  or  shore 
thereof;  and  that  he  had  a  natural  frontage 
upon  the  lake  of  about  100  rods.  That  be- 
ing so.  It  must  be  conceded  that,  during  that 
time,  the  plaintiff  owned  and  possessed  all 
the  rights  and  privileges  in  and  upon  that 
lake  incident  to  such  riparian  proprietorship. 
It  haa  repeatedly  been  held.  In  effect,  by  the 
supreme  court  of  the  United  States,  that  it 
is  for  the  several  states  themselves  to  de- 
termine to  what  waters  and  to  what  extent 
the  prerogatives  of  the  state  shall  be  exer- 
cised in  regulating  and  controlling  the  sboies 
ot  such  waters  and  the  lands  under  them, 
and  that,  if  any  state  determine  to  resign 
to  riparian  proprietors  rights  which  proper- 
ly belong  to  It  In  Its  sovereign  capacity,  it 
Is  not  for  others  to  raise  objections.  Barney 
V.  Keokuk,  94  U.  S.  338;  Hardin  v.  Jordan. 
140  U.  S.  382,  11  Sup.  Ct  808,  838:  Kaukan- 
na  Water  Power  Go.  T.  Green  Bay  &  K. 
Canal,  142  U.  8. '271,  272,  12  Sup.  Ct.  173; 
Shlvely  v.  Bowlby,  153  U.  S.  45,  48,  14  SnpL 
Gt  548.  In  this  state  It  has  been  repeatedly 
held  that  the  riparian  proprietor  upon  navi- 
gable lakes  and  ponds  takes  the  land  only 
to  the  water's  edge,  but  that,  as  such  pro- 
prietor, he  has  the  exclusive  right  of  aiv 
cess  to  and  from  the  lake  in  front  of  his 
land,  and  of  building  piers  and  wharves 
there  in  aid  of  navigation,  not  interferliig 
with  the  pnbllc  easement;  that  such  private 
rights  grow  out  of  his  title  to  the  land,  and 
have  a  pecuniary  value,  and  their  destmo 
tlon  or  material  abridgment  Is  generally  an 
Injury,  entitling  him  to  redress.  Delaplaioe 
V.  Railway  Co.,  42  Wis.  214;  Boorman  v. 
Sunnuchs,  Id.  233;  DIedrlch  v.  Railway  Oo, 
Id.  248;  Ck>hn  v.  Boom  Go.,  47  Wis.  322.  2 
N.  W.  546;  J.  8.  Keator  Lumber  Co.  t.  SL 
Croix  Boom  Corp.,  72  Wis.  82,  38  N.  W.  529: 
City  of  JanesviUe  v.  Carpenter,  77  Wta.  30a 
46  N.  W.  128;  Land  Co.  v.  Blgelow,  9*  Wis. 
103,  164,54  N.W.496.  Thus,  In  Cohn  T.B.x-m 
Co.,  supra,  Ryan,  C.  J.,  said:  "It  is  settled 
In  this  state  that  a  riparian  owner  on  nan- 
gable  water  may  construct  in  front  of  his 
land.  In  shoal  water,  proper  wharves,  piers, 
and  booms  In  aid  of  navigation,  at  his  peril 
of  obstructing  it,  far  enough  to  reach  a<s 
tually  navigable  water.  This  is  properly  a 
riparian  right,  resting  on  title  to  the  bask, 
and  not  upon  title  to  the  soil  under  the  wa- 
ter. It  is  a  private  right,  however,  resting. 
In  the  absence  of  prohibition,  upon  a  passive 
or  Implied  license  by  the  public,  la  sabordl- 
nate  to  the  public  use,  and  may  be  regnlatpd 
by  law."  See,  also,  E'amum  v.  Johnson.  6S 
Wis.  620,  22  N.  W.  751.  Quite  sintllar  lan- 
guage of  Mr.  Justice  Orton  In  City  of  JaoM- 
vllle  V.  Carpenter,  supra.  Is  quoted  approv- 
ingly by  Mr.  Justice  Brown  in  Kankauna 
Water  Power  Co.  v.  Qreen  Bay  ft  M.  Canal. 
142  U.  S.  271,  272,  12  Sup.  Ct  173.  Oertais- 
ly,  one  such  riparian  owner,  wlthoat  legl*' 
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Uitlre  anthority,  baa  bo  legal  rUfbt  to  draw 
the  water  from  such  lake,  to  the  injoiy  of 
other  such  riparian  proprietors  thereoB. 
Sampson  t.  Hoddlnott,  87  E.  C.  L.  590;  WUts 
t  Berks  Caaal  Net.  Oo.  t.  Swindon  Water 
Works  Co.,  9  Cta.  Apjh  461,  L.  B.  7  H.  L. 
697;  ^flner  t.  GUmotir,  12  Moore,  P.  C.  156; 
Ballroad  Co.  ▼.  Pion,  14  App.  Oea.  621;  MIU- 
ei  7.  Miller.  8  Pa.  St  74;  Lawaon  r.  M0W17, 
52  WU.  219.  9  N.  W.  280;  Kimbeily  ft  Clark 
Co.  T.  Hewitt.  79  Wla.  334,  48  N.  W.  373. 
Aasnming  that  the  state  had  plenary  power 
over  the  lake  In  question  and  the  land  be- 
neath Its  waters,  when  exercised  In  aid  of 
commerce  or  any  other  legitimate  public 
purpose,  yet  we  are  constrained  to  bold  that 
It  had  no  power  to  arbitrarily  take  away  or 
destroy  sucb  rights  of  the  plaintiff,  as  mcb 
riparian  owser,  without  his  consedt.  and 
without  compensation,  and  without  due  pro- 
cess of  law,  and  for  the  sole  purpose  of  ben- 
efiting seme  other  riparian  owner,  or  for 
any  other  mere  private  jwrpose.  Arlmond  ▼. 
Canal  Co.,  31  Wis.  316,  35  Wis.  41;  Barden 
y.  City  of  Portage,  79  Wis.  126,  48  N.  W. 
210;  Cedar  Lake  Hotel  Co.  v.  Cedar  Creek 
Hydraulic  Co.,  79  Wis.  297,  48  N.  W.  371; 
Water  Co.  v.  Wlnans,  85  Wis.  39,  54  N.  W. 
1003;  In  re  Theresa  Drainage  Dlst,  90  Wis. 
301.  63  N.  W.  288;  City  of  Grand  Rapids  t. 
Powers,  89  Mich.  94,  60  N.  W.  661. 

Such  having  been  the  obTlous  rights  of  tbe 
plaintUEk  as  sucb  riparian  owner  of  tbe  abore 
of  tbe  lake,  as  tbey  existed  January  1.  1888. 
the  question  recurs  whether  be  lost  such 
rights  by  reason  of  what  was  thereafter,  and 
prior  to  April  13,  1881,  done  under  chapter 
169.  Laws  1887.  As  indicated  in  the  state- 
ment, the  lake  was,  during  that  period, 
through  tbe  agency  of  tbe  commlaslonera,  low- 
ered about  4V^  feet  below  tbe  low- water  mark, 
and  by  virtue  tbereof  tbe  plaintiff's  whole 
shore  line  was  extended  about  2  rods.  Tbe 
validity  of  that  act  Is  not  before  us  for  con- 
Bideratlon;  but,  from  what  is  before  us,  we 
may  fairly  assume  that  tbe  plaintiff  acqui- 
esced In  such  proceedings,  since  he  paid  tbe 
assessments  m.ade  by  such  commissioners  by 
reason  of  tbe  benefits  be  so  acquired.  This 
seems  to  imply  that  be  was  tbe  owner  of 
the  land  thus  uncovered  upon  bis  sbore  line; 
!ind  we  find  nothing  to  the  contrary  In  tbe 
allegations  «f  tbe  complaint,  nor  the  provi- 
sions of  the  act  last  cited.  It  was  not  the 
«*ise  of  reliction  or  accretion  by  slow  and 
i.nperceptlble  degrees  fram  natural  agencies. 
Boorman  v.  Sunnucbs,  42  Wis.  233.  Nor 
was  It  tbe  case  of  reliction  by  avulsion  from 
natural  agencies.  Nebraska  v.. Iowa,  14S  U. 
S.  359,  12  Sup.  Ct  396.  But  it  was,  appar- 
ently, the  drainage  of  low,  marshy  land,  and 
the  lowering  of  tbe  lake  by  artificial  agen- 
cies, for  the  benefit  of  riparian  owners.  In- 
cluding the  plaintiff.  We  must  hold  that 
tbe  plaintiff  did  not  thereby  lose  his  rigbts 
as  a  riparian  proprietor,  and  that  be  con- 
tinued to  have  free  access  to  the  lake  In  front 
of  his  premises;   and  especially  should  this 


be  so  since  the  objection  Is  not  raised  by  tbo 
state  in  Its  sovereign  capacity,  but  by  other 
alleged  riparian  owners.  This  is  obvious 
from  the  federal  cases  cited.  See,  also.  Boor- 
man  V.  Sunnnchs,  supra;  J.  S.  Keator  Lum- 
ber Co.  V.  St  Croix  Boom  Corp..  72  Wis.  98, 
38  N.  W.  629.  It  foUowa  that  tbe  plaintiff 
was  still  such  riparian  proprietor  when  chap- 
ter 202,  Laws  1891,  was  enacted.  As  Indi- 
cated In  the  statement,  that  act  imdertook 
to  grant  convey,  assign,  and  relinquish  to 
James  Beynolds.  bis  heirs  and  assigns,  for- 
ever, all  tbe  right  title,  and  interest  of  tbe 
state  in  and  to  all  lands  within  tbe  limits  or 
boundaries  of  Mnskego  and  Wind  Lakes,  as 
they  existed  or  were  shown  by  the  low-wa- 
ter mark  lines  prior  to  January  1.  1888,  and 
required  him  and  them  to  lower  tbe  then 
present  mean  level  of  the  waters  of  each  of 
those  lakes  4%  feet  more,  on  tbe  theory  that 
the  preservation  of  tbe  public  health  and  ' 
tbe  well-being  of  tbe  communities  adjacent 
to  said  lakes  Imperatively  required  that  sucb 
system  of  drainage,  previously  adopted, 
should  be  extended,  enlarged,  and  completed, 
so  as  to  effectually  drain  sucb  wet  and  over- 
flowed landa  Tbe  act  provided.  In  effect 
that  after  Reynolds,  bis  belrs  and  assigns, 
should  receive,  from  sales  of  lands  thus  un- 
covered and  drained,  all  exitenses  incident 
thereto,  tben  out  of  tbe  first  net  avails  of 
sucb  sales  be  or  tb^  should  pay  back  60 
per  centum  of  tbe  assessments  wbicb  bad 
thus  previously  been  paid  under  tbe  act  of 
1887;  and  the  act  further  provided.  In  effect, 
that  nothing  therein  should  "be  construed  to 
defeat  or  impair  any  right  of  acti<m"  that 
might  "arise  to  recover  damages  caused  to 
any  person  or  property  by  carrying  out  tbe 
provisions  of  that  act"  Section  8.  Reynolds, 
to  whom  such  Important  rigbts  were  thus 
granted,  conveyed,  assigned,  and  relinquish- 
ed, was  at  the  time,  as  alleged,  a  resident 
of  Illinois.  About  the  time  of  that  enact- 
ment tbe  defendant  appears  to  have  been 
incorporated,  under  tbe  laws  of  this  state, 
"for  the  purpose  of  purchasing,  improving, 
and  selling  real  estate,  and  of  constructing 
canals,  ditches,  drains,  and  levees  for  agri- 
cultural and  sanitary  draining,  or  mining 
purposes,  for  tbe  creation  and  control  of  wa- 
ter powers,  for  the  Improvement  of  any  lakes 
and  streams  within  the  lands  owned  by  It, 
and  tbe  stocking  of  said  lakes  with  fish,  and 
also  for  the  purpose  of  acquiring  the  rights 
and  assuming  the  duties  and  obligations,  If 
any,  of  one  James  Reynolds  in  and  to  sucb 
rights,  duties,  and  obligations.  If  any,  as  had 
been  prior  thereto  granted  and  conveyed  to 
said  James  Reynolds  by  act  of  legislature 
of  tbls  state."  As  Indicated  in  the  state- 
ment 12  days  after  that  enactment  Reyn- 
olds and  wife  conveyed  all  that  be  tbereby 
acquired  to  the  defendant  Tbe  purpose  of 
lncoriK>rating  tbe  defendant  as  thus  alleged, 
pretty  clearly  indicates  the  purpose  of  tbe 
enactment  Ui  question.  Tbe  manifest  pur- 
pose of  both  was  to  secure  speculative  ad- 
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vantage  and  pecuniary  gain  to  private  par- 
ties. Such  being  tbe  case,  tbe  act  In  ques- 
tion and  tke  conveyance  from  Reynolds  aad 
wife  to  tlie  defendant  both  come  within  the 
condemnation  of  this  court,  aa  expressed  in 
an  opinion  by  Mr.  Justice  Pinney,  wherein 
It  was  aald:  "In  Illinois  Cent.  R.  Go.  v. 
Illinois,  146  D.  8.  387,  13  Sup.  Ot  UO;  it 
was  held,  among  o<lier  things,  that  'tlpulan 
rights  are  Incident  to  riparian  ownership, 
and  existing  with  It,  and  passing  with  the 
transfer  of  tbe  land.  Tbe  land  must  not  on- 
ly be  contiguous  to  the  water,  but  in  contact 
with  it;  that  proximity,  without  contact,  is 
insufficient.  The  riparian  right  attaches  to 
land  on  the  border  of  navigable  water,  with- 
out any  declaration  to  that  efliect  from  the 
former  owner,  and  Its  designation  In  a  con- 
veyance by  him  would  l>e  surplusage.' 
-•  •  •  It  is  plain  that  no  grant  by  the 
-•tate,  for  purely  private  purposes,  of  such 
lands,  could  operate  to  Impair  or  defeat  the 
previously  acquired  rights  of  the  riparian 
owner;  for  the  state  has  no  right  to  make 
«ucb  a  grant  The  right  which  the  state 
:hoid8  in  these  lands  is  in  virtue  of  its  sover- 
eignty, and  in  trust  for  the  public  purpose* 
of  navigation  and  fishing.  The  state  ha«  no 
proprietary  interest  in  them,  and  cannot  ab- 
dicate ita  trust  in  relation  to  thMn,  and, 
while  it  may  make  a  grant  of  them  for  pub- 
lic purposes.  It  may  not  make  an  irrepeal- 
«ble  one;  and  any  attempted  grant  of  the 
kind  would  be  held,  if  not  absolutely  void 
-on  its  face,  as  subject  to  revocation.  These 
views  are  maintained  with  clearness  and 
vigor  in  the  very  able  and  elaborate  opinion 
of  the  court  in  the  case  last  dted."  Mc- 
I>ennan  v.  PrenOce,  86  Wis.  444,  65  N.  W. 
7W. 

Certainly,  if  the  state  had  power,  by  the 
4ict  in  question,  to  convey  and  relinquish  to 
"James  Reynolds,  his  heirs  and  assigns,  for- 
ever," and  hence  to  tbe  defendant,— a  pri- 
vate corporation,— all  its  right,  title,  and  In- 
terest In  and  to  all  lands  lying  within  tbe 
'limits  of  Mttskego  Lake,  then  it  may,  In  a 
-similar  manner,  convey  and  relinquish  to 
private  persons  or  corporations  all  such 
right,  title,  and  interest  in  and  to  every  one 
of  the  1,240  lakes  In  Wisconsin.  Such  con- 
veyance and  relinquishment  is  claimed  to 
t>e  a  legitimate  exercise  of  the  police  power 
of  the  state;  and  It  Is  contended  that,  be- 
cause the  act  asserts  that  such  system  of 
drainage  Is  required  for  the  preservation  of 
the  public  health,  the  same  Is  conclusive 
upon  all  courts.  While  the  question  of  the 
necessity,  expediency,  or  propriety  of  tak- 
ing private  property  for  public  use  is  for 
the  legislative  department  of  the  govern- 
ment, yet  the  question  whether  a  particular 
use  is  public  or  private  Is  for  the  Judicial 
department  Water  Co.  v.  Winans,  85  Wis. 
39,  40,  54  N.  W.  1003,  aad  authorities  there 
cited.  In  Everett  v.  City  of  Marquette,  53 
Mien.  452,  19  N.  W.  140,  in  considering  the 
-question  whether  the  maintaining  of  a  par- 


ticular Btmcture  within  the  limits  of  tlie 
street  constituted  a  public  nuisance.  Cooler. 
C.  J.,  said:  "While  Hie  city  conncU  is  en- 
titled, imder  Its  supervisory  control  of  the 
public  streets,  to  consider  and  pass  npcio 
that  question  for  the  puipoae  of  decidiog 
upon  the  Institution  of  legal  proceedings  for 
abatement,  it  cannot  make  Itself  tbe  Judge. 
Maintaining  a  nuisance  is  a  public'  offense, 
and  the  ftict,  as  In  other  cases  of  allegej 
criminality,  is  to  be  tried  on'  proper  acL-u- 
sation  and  in  the  regular  courts."  In  a  lat<>r 
case  in  the  same  court,  it  was  held  iMi 
"the  legislature  has  no  power  to  aatborizf 
a  municipality  to  make  a  purprestore  or 
nuisance  which  is  not  so  in  fact,  IT,  by  so 
doing,  the  constitutional  rights  of  any  dtl- 
sen  in  his  person  or  property  are  Infringed 
or  dettroyed."  City  of  Grand  Bapids  v. 
Powers,  88  Mich.  94,  30  N.  W.  661.  See  Ch; 
cago,  M.  &  St  P.  Ry,  Co.  V.  Minnesota,  134 
U.  3.  418,  10  Sup.  Ct  462,  702;  St  Louis  i 
S,  F.  Ry,  Ca  ▼.  Gill,  1B6  U.  a  649,  15  Sup 
Ot  484.  So  here,  upon  the  facts  alleged  X 
the  complaint,  the  legislature  had  no  power, 
under  the  guise  of  legislating  for  the  publl'- 
health,  to  authorize  the  destruction  of  tbr? 
lake,  and  thereby  create  a  nuisance,  to  tbe 
great  injury  of  the  plaintiff  as  such  ripanao 
owner,  for  private  purposes,  and  for  the  solt 
benefit  of  private  parties.  We  must  bold 
that  the  complaint  stales  a  cause  of  acdou 
That  portion  of  the  order  of  the  circuit  coun 
appealed  from  is  reversed,  and  tbe  cauae  L-: 
remanded,  with  direction  to  overrule  the  d<^ 
mnrrer,  and  for  further  proceedings  accord- 
ing to  law. 


CITY  OF  MILWAUKEE  v.  SIMONS  et  al 

(Supreme  Court  of  Wisconsin.  June  19.  lS9i',' 
Appbal  fkom  Policb  Cockt. 
Under  Laws  1895,  c.  6,  creating  the  i<.- 
lice  court  of  the  city  of  Miiwanlcee  and  makiiv' 
it  a  court  of  record,  and  section  IG,  vesting  is. 
the  municipal  court  for  the  city  and  county  o: 
Milwauliee  appellate  jurisdiction  to  review  aJ 
judgments  entered  in  the  police  court,  a  j  jd;: 
mcnt  rendered  in  such  court  cannot  be  tai-eii 
directly  to  the  supreme  court  for  review  on  ap 
peal  or  writ  of  error.  City  of  Milwaukee-  t. 
Gross,  21  Wis.,241,  distinguished. 

E!rror  to  police  court  ot  Milwaukee;  Neele 
B.  Neelen,  Judge. 

Action  by  the  city  of  Milwaukee  against 
Henry  Simons  and  others  to  recover  a  pea- 
alty  for  violation  of  a  city  ordinance.  Thei« 
was  a  Judgment  for  defendant  and  the  citj 
brings  error.     Dismissed. 

Writ  of  error  to  review  a  Judgment  of  the 
police  court  of  tbe  city  of  -Milwaukee.  Ac- 
tion brought  in  the  police  court  of  the  cit; 
of  Milwaukee  to  recover  a  penalty  for  viola- 
tion of  a  city  ordinance.  The  defendant 
-was  acquitted  by  the  verdict  of  a  Jury.  The 
plaintiff  moved  the  court  to  set  aside  the 
verdict  which  was  denied.  Judgment  was 
entered  discharging  the  defendant,  and  the 
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rrlt  of  error  was  sned  out  of  thto  court  to 
ring  such  judjrmeut  and  tlte  proceedlngg 
f  said  police  court  to  this  court  for  review. 

Charles  H.  Ebunllton,  for  plaintiff  la  otor. 
I.  N.  Lando,  for  defeadanta  la  error. 

MARSHALL.  J.  The  police  court  of  the 
it;  of  Milwaukee,  in  which  the  proceedings 
rere  had  and  Judgment  entered  which  ap- 
lellant  seeks  to  have  reviewed  on  writ  of  er- 
or,  was  created  by  chapter  6,  Laws  of  Wls- 
onsln  for  the  Year  1806,  and  made  a  court 
f  record  Appellate  jurisdiction  to  review 
11  Judgments  entered  therein  la  vested  in 
he  municipal  court  for  the  city  and  county 
f  Milwaukee  by  section  16,  which  is  as  fol- 
jws:  "Every  person  convicted  before  said 
lolice  court  may  appeal  from  the  sentence 
r  Judgment  against  him  to  the  municipal 
ourt  of  said  dty  aad  county  of  Milwaukee, 
fithln  the  same  time  and  manner  as  is  now 
rovided  by  law  for  appeals  in  criminal 
ases  from  Justices  of  the  peace  of  the  coon- 
y  of  Milwaukee.  Said  municipal  court  is 
mpowerod  to  hear,  try  and  determine  such 
.ppeals,  and  all  provisions  of  law  relating  to 
ppeals  in  crtminal  cases  from  Justices' 
onrts,  and  the  trial  and  determination  there- 
f  shall  apply  to  appeals  from  said  police 
ourt  to  the  municipal  court."  It  is  obvi- 
us,  from  the  language  of  this  section,  that 
he  iwllce  court  of  the  city  of  Milwaukee,  in 
fspect  to  the  ai^>dlate  Jurisdiction  to  re- 
tew  Its  Judgments,  Is  the  same  as  a  Jns- 
ice's  court.  Such  being  the  case,  we  fail  to 
ee  any  authority  whatever  to  sustain  the 
ssuance  of  a  writ  of  error  to  bring  a  Judg- 
[lent  rendered  therein  directly  here  for  re- 
lew.  We  apprehend  appellant  relies  upon 
nty  of  Milwaukee  v.  Gross,  21  Wis.  241. 
!'be  Judgment  in  that  case  was  rendered  in 
he  municipal  court  for  Milwaukee  in  an  ac- 
ion  to  recover  a  penalty  for  the  violation 
f  a  city  ordinance,  the  same  as  in  this 
ase;  but  by  reference  to  the  act  creating 
uch  court  (chapter  109,  Laws  1850)  it  wiU 
e  observed  that  the  Jurisdiction  to  review 
udgments  rendered  therein  was  directly  con- 
arred  upon  the  supreme  court  by  section 
5,  which  Is  as  follows:  "The  Judgments  of 
be  municipal  court  may  be  examined  and 
evlewed  by  the  supreme  court  in  the  same 
oanner  and  to  like  extent  as  Judgments  of 
he  circuit  courts  of  this  state."  Where  the 
I^;>eIIate  Jurisdiction  is  so  vested,  the  Judg- 
ments may  be  reviewed  on  writ  of  error, 
laynor  v.  State,  62  Wis.  280,  22  N.  W.  430. 
lays  Mr.  Justice  Taylor:   "The  act  creating 

municipal  court  for  Milwaukee  and  defin- 
og  its  powers  confines  review  of  its  Judg- 
lents  to  this  court.  Therefore,  this  court 
as  a  right  to  review  such  Judgments  on  a 
frit  of  error  without  any  intermediate  ap- 
eal  to  the  circuit  court  We  see  no  rea- 
on  for  holding  that  the  writ  of  error  was 
lOt  properly  Issued  la  this  case.  The  stat- 
Fte  vxjfnaelj  gives  the  right  to  review  any 


Judgment  of  that  court  upon  writ  of  error 
from  this  court"  Frsm  the  foregoing,  it  is 
obvious  that  Judgments  rendered  in  the  po- 
lice court  for  the  city  of  Ifilwatikee  cannot 
be  taken  directly  to  this  court  for  review  on 
appeal  or  writ  of  error.  Hence,  the  writ  of 
error  herein  was  Im^?ovidently  granted,  and 
must  be  dismissed.  The  writ  of  «rror  la 
dismissed. 


HBLLBB  V.  NEEVBS  et  aL 
(Snpieme  Conn  of  Wisconsin.    June  10,  1806.) 

HORTOAOE  —  RiOHT    TO    KOHBCIXMB  —  BkBACH    OF 

CoTCNANT  TO  Pat  Taxis. 
A  mortgage  contained  ■  covenant  by  the 
mortgagor  to  pay  taxes,  and  a  power  of  sale  on 
default  in  payment  of  principal  or  interest  when 
due,  or  "in  case  of  nonpayment  of  taxes,"  and 
provided  that  in  case  of  such  sale  the  mortgagee 
should  retain  "the  principal  and  interest  which 
may  then  be  due,  together  with  coats  and  cliar- 
ges,"  etc.;  but  there  was  no  stipulation  that  the 
mortgagee  might  pay  taxes,  and  recover  the 
amount  as  part  of  the  mortgage  debt,  or  that 
the  debt  should  become  dne  on  default  in  pay- 
ment of  taxes.  Held,  that  a  mere  breach  of  the 
covenant  to  pay  taxes  gave  no  right  to  fon- 
dose. 

Appeal  from  clrcnit  court,  Milwaukee  coun- 
ty;  Frank  M.  Flab,  Jndge. 

Action  by  Simon  Heller  against  George  A. 
Neeves  and  others  to  foreclose  a  mortgage. 
Judgment  for  plaintiCT,  and  defendants  appeal. 
Reversed. 

O.  W.  Brigga,  for  appellants.  F.  B.  Van 
Valkenburgh,  for  respondent 

WINSLOW,  J.  This  is  an  appeal  from  a 
Judgment  of  mortgage  foreclosure.  There  was 
no  principal  or  interest  due  when  the  action 
was  commenced,  and  the  only  default  then 
existing  was  that  the  taxes  upon  the  premises 
for  two  years  had  been  allowed  to  remain 
unpaid,  contrary  to  the  covenants  of  the  mort- 
gage. The  mortgagee  had  not  paid  these 
taxes,  but  they  had  been  paid  by  a  prior 
mortgagee.  The  only  question  presented  is 
whether  the  mortgage  can  be  foreclosed  sim- 
ply for  default  in  the  payment  of  the  taxes. 
The  mortgage  contains  a  covenant  by  the 
mortgagors  to  pay  the  taxes  when  due,  and  a 
power  of  sale  in  case  of  failure  to  pay  princi- 
pal or  interest  when  due,  "or  in  case  of  non- 
payment of  any  taxes"  on  the  mortgaged 
premises.  In  case  of  such  sale  the  covenant 
provides  that  mortgagee  is  to  retain  "the  prin- 
cipal and  interest  which  may  then  be  due,  to- 
gether with  costs  and  charges"  and  the  stipu- 
lated solicitor's  fees,  and  render  the  surplus  to 
the  mortgagors.  There  are  no  other  cove- 
nants touching  the  payment  of  taxes,  or  the 
effect  of  nonpayment,  nor  is  there  any  stlr>Mla- 
tlon  that  the  mortgagee  may  pay  the  s^iine, 
and  recover  the  amount  as  part  of  the  mort- 
gage debt,  or  that  the  mortgage  debt  shall 
become  due  on  default  in  payment  of  the 
taxes.  In  this  situation  It  seems  to  us  clear 
that  there  was  no  default  Justifying  fore- 
.closure  when  the  suit  was  brought    There 
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wms,  It  la  tnw,  a  breach  of  the  oorenaiit  to 
pay  taxea,  bnt  not  a  dollar  had  thereby  be- 
come due  on  the  mortgage.  It  was  a  mere 
technical  breach  which  had  reaulted  In  no  ac- 
tionable Injury.  After  It  had  taken  place, 
there  waa  no  sum  due  from  the  mortgagor  to 
the  mortgagee  which  the  mortgagee  could  re- 
tain In  case  of  foreclosure  by  adrertlsemKit 
under  the  power  contained  In  the  mortgage, 
and  If  there  could  be  no  foreclosure  by  adrer- 
tlsement  we  do  not  see  upon  what  principle 
there  could  be  foreclosure  by  action.  It  is 
true  that  the  principle  is  laid  down  in  some  of 
the  text-books  (e.  g.  2  Jones,  Mortg.  [5th  Ed.] 
I  1175)  that  there  may  be  foreclosure  for  de- 
fault In  paying  taxes  alone,  bnt  It  will  be 
found  that  no  case  cited  to  the  proposition 
Justifies  the  broad  statement  In  every  case 
there  cited  there  waa  either  a  deftinlt  in  pay- 
ment  of  some  part  of  the  mortgage  debt  or  a 
breach  of  some  other  condition  of  the  mort- 
gage in  addition  to  the  default  in  payment 
of  the  taxes.  We  hold  that  when  a  mort- 
gage Is  conditioned  like  the  one  before  us,  a 
mere  naked  brecu^  of  the  covenant  to  pay 
taxes  gives  no  right  to  foredose.  Williams 
V.  Townsend,  31  N.  T.  411.  Judgment  re- 
versed, and  action  remanded,  with  directions 
to  dismiss  the  complaint 


BORMANN  V.  CITY  OF  MILWAUKEE. 
(Supreme  Coort  of  Wisconsin.    June  19,  1896.) 

Mahtbh  and  SBKVA!fT— Injuries  to  Servant  bt 
Animals — Assumptio.v  or  Risk. 
An  employe  who,  with  knowtedge  that 
Us  master  keeps  deer  and  elk  in  an  inclosure, 
voluntarily  enters  therein  to  work,  assumes  the 
risk  of  being  injured  by  the  animals,  nnle^!8  be 
was  indaced  to  enter  by  misrepresentations  of 
his  employer  as  to  the  character  of  the  animals. 

Appeal  from  superior  court  Milwaukee 
county;  J.  C.  Ludwlg,  Judge. 

Action  by  August  Bormann  against  the  city 
of  Milwaukee  for  Injuries  Inflicted  by  ani- 
mals kept  by  defendant  in  a  public  park  while 
he  was  as  an  employe  working  therein. 
From  an  order  sustaining  a  demurrer  to  the 
complaint  plaintiff  appeals.     Affirmed. 

Fleblng  &  KllUlea,  for  appellant  Charles  H. 
Hamilton,  for  respondent 

CASSODAY,  C.  J.  This  is  an  appeal  from 
an  order  sustaining  a  demurrer  to  a  com- 
plaint, alleging,  in  effect,  that  the  defendant 
is  the  owner  of  the  West  Side  Park,  used  by 
it  for  park  purposes;  that  at  the  times  men- 
tioned it  kept  and  maintained  deer  and  elks 
therein;  that  the  plaintiff  was  employed  by 
the  defendant,  and  served  as  Its  employ^,  un- 
der directions  to  lilm  from  his  superior  offi- 
cers In  charge  of  the  park,  who  were  inform- 
ed and  had  knowledge  of  the  vicious  and  dan- 
gerous propensities  of  such  animals;  that 
September  29,  1S93,  while  carrying  out  the 
directions  of  his  superior  officers  lawfully  in 
charge  of  the  park,  the  plaintiff  entered  the 


incIOBure  where  such  elks  and  deer  were  be- 
ing kept  and  maintained  by  the  defendant 
and  thereupon  and  Immediately  thereafter  he 
was  violently  attacked  and  seriously  and  per- 
manently injured  and  wounded  by  said  an- 
imals; and  prayed  judgment  ngalnat  the  de- 
fendant for  110,000  damages  by  reason  of 
such  injuries.  In  the  absence  of  any  statute- 
to  the  contrary,  and  in  the  case  of  domestic 
animals  rightfully  in  the  place  where  tbe  mis- 
chief was  done,  this  and  Other  conrta  hate 
frequently  held  that  the  owner  cannot  be 
held  liable  for  Injuries  inflicted  by  them,  un- 
less the  plaintiff  alleges  and  proves  that  prior 
to  the  Injury  tbe  defendant  had  notice  of 
their  vicious  propensities.  Dearth  v.  Baker, 
22  Wis.  73;  Kertschacke  v.  liudwlg,  28  Wis. 
430;  Sllnger  v.  Henneman,  38  Wi&  504;  Chu- 
not  V.  Linrson,  43  Wia  .536;  DiureU  v.  John- 
son (Neb.)  48  N.  W.  890;  Van  Leuven  v. 
Lyke,  1  N.  X.  615;  Decker  v.  Gammon.  44 
Me.  322;  Earl  v.  Van  Alstlne,  8  Barb.  630; 
Brice  V.  Bauer,  103  N.  T.  428,  15  N.  E. 
095;  Tlllett  V.  Ward,  10  Q.  B.  Div.  17;  San- 
ders V.  Teape,  51  Law  T.  263.  Such  do- 
mestic animals  have  been  held  to  .  Indnde 
horses,  oxen,  cows,  sheep,  swlno.  dogs,  and 
even  bees.  Id.  The  complaint  In  the  case 
at  bar  is  drawn  on  the  same  theory,  and  al- 
leges that  at  and  before  the  Injury  tbe  de- 
fendant and  Its  officers  and  agents  were  in- 
formed and  had  knowledge  of  the  vicious 
and  dangerous  propensities  of  such  aniTngU, 
But  In  the  case  of  lions,  tigers,  bears,  ele- 
phants, monkeys,  or  any  other  wild  and  fe- 
rocious animals,  the  owner,  as  well  as  others, 
is  conclusively  presumed  to  know  that  they 
are  vicious,  and  liable  to  do  mischief,  anlec.s 
properly  conflaej?-  This  Is  apparent  from 
numerous  references  In  the  cases  already 
cited.  Little  v.  City  of  Madison,  42  Wis. 
643;  Id..  49  Wla.  606,  6  N.  W.  24S;  Scilbner  v. 
Kelley,  38  Barb.  14;  May  v.  Burdett  9  Q.  B. 
101.  9  AdoL  &  E.  (N.  S.)  101;  FUbum  v. 
Aquarium  Co.,  25  Q.  B.  DIv.  25a  Thus  the 
law  recognizes  two  distinct  cliisses  of  ani- 
mals, and  the  only  difficulty  is  In  dctermiu- 
Ing  whether  certain  animals  belong  to  thr- 
one class  or  the  other.  As  stated  by  Lord 
Esher,  M.  R.,  In  the  case  last  cited:  "There 
can  be  no  dispute  that  there  are  some  ani- 
mals that  every  one  must  recognize  as  not 
being  dangerous  on  account  of  their  nature. 
Wliether  they  are  fene  natune  so  far  as 
rights  of  property  are  concerned  is  not  the 
question.  They  certainly  are  not  so  In  the 
sense  that  they  are  dangerous."  In  the 
same  case  Bowen,  L.  J.,  said:  "It,  from  the 
experience  of  mankind,  a  particular  dass  nf 
,  animals  la  dangerous,  though  individuals  may 
be  tamed,  a  person  who  keeps  one  of  the 
class  takes  the  risk  of  any  damage  It  may  do. 
If,  on  the  other  hand,  the  animal  kept  be- 
longs to  a  class  which,  according  to  the  ex- 
Iperlence  of  mankind,  is  not  dangerous,  and 
/not  likely  to  do  mischief,  and  If  the  class  is 
'  dealt  with  by  mankind  on  that  footing,  a  per- 
son may  safely  keep  such  an  animal,  unless 
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tie  loio'wa  that  the  partlcnlar  animal  that  be 
keeps  la  Ukely  to  do  mischief."  The  qnea- 
Hon  rectus,  what  Is  soch  experience  of  men 
as  to  deer  and  elks?  As  we  look  Into  the 
st&ndard  works  we  find  that  they  bdon^  to 
-tbe  same  fkmny,  although  dks  are  the  larger; 
tlutt  elks,  as  well  as  deer,  are  naturally  shy 
And  timorous,  fleeing  at  the  sight  of  men,  Intt 
■easily  domesticated;  that  such  timidity,  how- 
ever, forsakes  the  males  at  certain  seasons  of 
the  year,  and  then  they  are  liable  to  attack 
«acb  other,  or  whatever  animal  comes  in  their 
way.  7  Kne.  Brit  24;  6  Am.  Oyc.  756.  Oer- 
talnly  It  was  not  anlawfnl  for  the  defendant, 
-following  the  example  of  other  metropolitan 
■cities,  to  keep  and  maintain  snch  animals  in 
A  proper  inelesnre.  Scribner  y.  KeDey,  88 
Barb.  14.  We  find  a  somewhat  similar  case 
to  tbe  one  at  bar  in  the  supreme  court  of  tbe 
United  States.  Spring  Co.  t.  Edgar,  99  U.  S. 
«15.  In  that  case  the  deer  were  permitted  to 
roam  in  an  open  park,  accessible  to  ylsltorg. 
Tlie  plnintifr  was  lawfully  in  the  park  at  the 
time  she  was  attacked  by  one  of  the  bucks 
and  seTerely  Injured.  It  was  made  to  ap- 
pear in  that  case  that  tbe  male  deer,  at  that 
particular  season  of  the  year,  was  a  danger- 
ous animal.  A  verdict  in  favor  of  the  in- 
jured lady  In  that  case  was  sustained.  Mr. 
Justice  Clifford,  speaking  for  the  court, 
among  other  things,  said:  "Animals  fere 
naturse,  as  a  class,  are  known  to  be  misctile- 
■vous;  and  the  role  is  well  settled  that  who- 
ever undertakes  to  keep  such  an  animal  in 
places  of  public  resort  is  or  may  be  liable  for 
tbe  Injuries  inflicted  by  it  on  a  party  who  is 
not  guilty  of  negligence,  and  is  otherwise 
■witbout  fault."  In  another  connection  he 
said.  In  efTect,  that  "In  actions  for  injuries  by 
sncb  beasts  It  is  not  necessary  to  allege  that 
tbe  owner  knew  them  to  be  mischievous,  for 
be  Is  presumed  to  have  such  knowledge,  from 
wblch  It  follows  that  he  Is  guilty  of  negU- 
gence  in  permitting  the  same  to  be  at  large." 
A^  indicated.  In  tbe  case  at  bar  tbe  defendant 
kept  and  maintained  tbe  animals  in  an  In- 
cloeuie,  and  It  appears  that  the  plaintiff  was 
employed  by  the  defendant  to  work  Inside  of 
aucb  Inclosure,  presumably  In  taking  care  of 
tbe  park  or  tbe  animals  in  the  park.  The 
plaintiff,  therefore,  as  well  as  the  defendant 
and  Its  officers  and  agents,  must  conclusively 
be  presumed  to  know  the  habits  and  propen- 
sities of  such  animals.  With  such  knowl- 
■edse,  or  presumed  knowledge,  he  voluntarily 
entered  upon  the  service.  There  is  nothing 
to  indicate  that  he  did  not  know  as  much 
about  tbe  habits  and  propensities  of  the  an- 
imals as  the  officers  and  agents  of  the  de- 
fendant, nor  that  he  was  Induced  to  enter 
«ticb  service  by  any  misrepresentation  or 
■statement  on  the  part  of  the  defendant  Tbe 
rale  is  familiar  that  a  servant  assumes  tbe 
■erdlnary  risks  incident  to  the  business  In 
-nrbicb  he  engages.  This  is  not  the  case  of 
domestic  animals  presumably  harmless,  but 
-rrblcb  the  owner  knows  to  be  vicious  and  rhp 
Injured  person  does  net;    and  hence  the  rule 


Invoked,  that  a  plaintiff  in  pleading  Is  not 
required  to  negative  his  own  contributory 
negligence.  Is  not  applicable.  The  order  of 
the  superior  court  for  Milwaukee  county  is 
affirmed. 


BHAKHAN  et  al.  v.  KOOH. 

(Supreme  Court  of  Wisconsin.    June  19,  1896.) 

Appsalablk  Okders — Bond  is  Attachment— Bt 

Whom  EixECUTEn— B41.B  op  Attaobbd 

Pbopbbtt. 

1.  An  order  refusing  to  set  aside  proceed- 
inga  under  a  writ  of  attachment  "continues  a 

rrovisional  remedy,"  within  Laws  1895,  c.  212, 
1,  Bubd.  3,  granting  appeals  from  such  orders. 

2.  Bev.  St  I  2782,  providing  that  before  a 
writ  of  attachment  nail  issne  "a  written  un- 
dertaking on  the  part  of  the  plaintiff,  with  suffi- 
cient surety,  shaU  be  delivered  to  the  officer," 
etc.,  does  not  require  plaintiff  himself  to  sign 
the  instmmoit 

3.  Under  Rev.  St  {  2740,  anthorimng  the 
court  to  sell  the  attached  property  when  likely 
to  perish  or  depreciate  in  value  during  the  pei, 
deucy  of  the  action,  an  order  of  sale,  basea  on 
affidavits  showing  the  requisite  facts,  will  not 
l)e  set  aside  on  motion  made  after  the  proceed- 
ings thereunder  are  practically  concluded, 
whether  the  affidavits  were  true  or  false. 

Appeal  from  circuit  court,  Milwauk^  coun- 
ty; D.  H.  Johnson,  Judge. 

Attachment  proceedings  by  Ik  A.  Sliakman 
&  Co.  against  G.  O.  Koch.  From  an  order 
denying  defendant's  motion  to  set  aside  ser- 
vice of  the  writ  and  to  vacate  an  order  of 
sale  made  In  such  proceedings,  defendant  ap- 
peals.   Affirmed. 

This  action  was  to  recover  a  debt  not  due. 
On  the  26th  day  of  October,  1894,  an  affidavit 
for  a  writ  of  attachment  was  made  by  J. 
Bettman,  who  testified  that  he  made  the  same 
for  and  on  behalf  of  plaintiff,  and  was  au- 
thoi-lzed  BO  to  do.  The  writ  of  attachment 
was  issued,  and,  with  an  undertaking  on  the 
part  of  plaintiffs  with  surety,  but  not  signed 
by  plaintiff,  was  delivered  to  the  sheriff  to 
be  executed.  Such  imdertaklng  was  in  the  fol- 
lowing form:  "A  writ  of  attachment  against 
the  property  of  the  defendant  in  this  action 
having  been  Issued,  we,  Aug.  Rnedebusch  and 
John  Herbeig,  of  the  city  of  Mayfield,  Dodge 
county,  Wisconsin,  do  hereby  undertake,  pur- 
suant to  statute  in  such  cases  made  and  pro- 
vided, in  the  sum  of  three  thousand  and  fifty 
dollars  and  seventy  cents  ($8,050.70),  that  if 
tbe  defendant  recover  judgment  in  this  action 
the  plaintiff  will  pay  all  costs  awarded  to  the 
defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  writ  of  attachment,  not 
exceeding  the  sum  of  three  thousand  and 
fifty  and  seventy  one-hundredths  dollars  ($3,- 
050.70)."  Thereupon  the  sheriff  executed  the 
writ  by  taking  into  bis  possession  certain 
property  consisting  of  store  goods  belonging 
to  defendant,  and  thereafter,  on  the  12th  day 
of  December,  he  obtained  an  order  to  sell  the 
property,  and  hold  the  proceeds  pending  the 
disposition  of  the  case.  No  notice  of  the  ap- 
plication for  the  sale  was  given  to  the  de- 
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f  endant.  Such  appUcatlon  was  based  on  affi- 
davits to  the  effect  that  some  of  the  property 
consisted  of  perishable  goods;  other  proper^ 
was  dangerons  to  Iceep;  that  some  of  the  prop- 
erty consisted  of  goods  only  fit  for  winter 
market,  and  that,  if  retained  until  the  cause 
sheuld  be  terminated,  the  same  would  greatly 
depreciate  In  value,  and  that  the  keeping  of 
the  property  would  be  attended  with  great 
hazard  and  expense.  Defendant  appeared 
and  answered  in  the  action,  and  also  traversed 
the  affidavit  for  the  writ  of  attachment.  On 
the  19th  day  of  February,  1895,  he  made  an 
affidavit  to  set  aside  the  writ  of  attachment 
and  order  of  sale.  Such  affidavit  was  to  the 
effect  that  very  little  of  the  property  con- 
sisted of  perishable  goods;  that  the  value  of 
the  entire  stock  was  |14,00O;  that  It  might 
readily  have  been  Insured  for  a  sufficient 
amount  to  cover  plaintiff's  claim  and  all  other 
attachments  thereon;  that  no  notice  of  the  ap- 
plication for  a  sale  was  served  on  him,  and 
that  no  copy  of  the  order  was  served  on  him. 
Based  on  such  affidavit  and  the  other  papers  I 
in  the  case,  defendant  moved  the  court,  on  the  . 
22d  day  of  June,  1886,  to  set  aside  the  service 
of  the  writ,  because  the  officer  had  no  author- 
ity to  execute  the  same,  and  because  the  plain- 
tiff did  not  give  the  undertaking  required  by 
law,  and  because  he  did  not  serve  upon  de- 
fendant in  time  or  at  any  time  the  Inventory 
required  by  law,  and  also  moved  the  court  at 
the  same  time  to  set  aside  the  order  of  sale — 
Klrst,  because  made  without  authority;  sec- 
ond, because  improvidently  made;  third,  be- 
cause there  was  no  showing  sufficient  to  war- 
rant the  order,  and  that  the  matrlwg  of  the 
same  under  the  circumstances  was  an  abuse 
of  Judicial  discretion.  The  motions  were  de- 
nied, and  from  the  order  denying  the  same 
this  appeal  was  taken. 

B.  S.  Bragg,  for  appellant  Malone  &  Bach- 
leab«r,  for  respondent 

MARSHALL,  J.  (after  stating  the  facta). 
Respondent  moved  to  dismiss  the  appeal  upon 
the  ground  that  an  order  refusing  to  set  aside 
proceedings  under  a  writ  of  attachment  is  not 
appealable.  The  motion  to  dismiss  must  be 
denied.  The  order  is  appealable  under  sub- 
division 3,  {  1,  c.  212,  Laws  1895,  which  pro- 
vides that  an  order  may  be  carried  by  appeal 
to  the  supreme  court  which  grants,  refuses, 
continues,  or  modifies  a  provisional  remedy. 
The  attachment  proceedings  within  the  mean- 
ing of  the  statute  constitute  a  provisional 
remedy  (Tiff.  &  S.  Prac.  314;  Abb.  Law  Diet 
344),  and  the  order  refusing  to  set  aside  the 
proceedings  under  it  continued  such  remedy. 
Therefore  such  order  Is  appealable. 

Section  2732,  Rev.  St,  provides  that  before  a 
writ  of  attachment  shall  be  executed,  a  writ- 
ten undertaking  on  the  pert  of  the  plalntUt, 
with  sufficient  surety,  shall  be  delivered  to  the 
officer,  to  the  effect  that  if  the  defendant  re- 
covers Judgment  the  plaintiff  shall  pay  all 
costs  that  may  be  awarded  to  the  defendant 


and  all  damages  which  he  may  sustain  by  rea- 
son of  the  writ  of  attachment  not  exceeding 
the  sum  specified  therein,  which  sum  shall  not 
be  less  than  $250.  It  is  claimed  on  tlie  part 
of  appellant  that  this  section  is  not  satisfied 
unless  the  undertaking  be  executed  1»y  the 
plaintiff,  or  some  one  In  his  behalf,  and  for 
that  reason  the  proceedings  under  the  writ  In 
this  case  should  have  been  set  aside.  The 
arguntent  to  sustain  this  contention  is  l>aaed 
largely  on  the  construction  given  by  this  court 
to  section  2731,  Rev.  St,  ht  Wiley  v.  C.  Anlt- 
man  &  Co.,  53  Wis.  560,  11  N.  W.  32.  Such 
section  requires  that  the  affidavit  tor  the  writ 
shall  be  made  by  the  plaintlfl  or  by  some 
one  In  his  behalf,  and  the  conrt  held  that  it 
requires  the  affidavit  If  not  made  by  the  plain- 
tiff, to  show  that  It  was  made  by  some  one 
on  behalf  of  the  plaintiff,  duly  authorized. 
It  must  be  observed  that  the  statute  in  reia- 
Uon  to  the  affidavit  provides  that  plaintiff,  or 
some  one  In  his  behalf,  sluill  make  it,  while 
that  relating  to  the  undertaking  provides  thai 
a  written  undertaking  on  behalf  of  the  plain- 
tiff shall  be  delivered,  etc.  Obviously  one  can- 
not make  an  affidavit  without  being  a  party  to 
it  while  an  undertaking  on  behalf  of  a  person 
may  be  given  or  delivered  without  his  b^nt: 
a  party  to  It  at  all.  If  the  plaintiff  delivers 
an  undertaking  with  surety  in  the  proceeding, 
as  and  for  the  undertaking  which  the  statute 
requires,  that  is  all  that  is  necessaiy.  eren  b> 
a  strict  construction  of  the  statute.  Such 
must  unquestionably  be  so,  unless  the  words 
"on  behalf  of  mean  "execute,"  and  we  see  n<> 
reason  for  holding  that  they  do.  If  the  legis- 
lative Intent  was  to  require  the  undertaking 
to  be  executed  by  the  plaintiff,  or  by  seme  one 
in  his  behalf.  It  would  have  so  provided  as  in 
section  1694,  which  requires  the  assignee  in 
voluntary  assignments  for  the  benefit  of  cred- 
itors to  ddlver  a  bond  duly  executed  with 
snretteft,  Carriage  Co.  v.  Pier,  74  Wis.  5S::. 
43  N.  W.  502;  John  V.  ParweU  Co.  v.  Arthur 
CWia)  67  N.  W.  20.  The  language,  "give  a 
bond  or  undertatdng  with  sureties,"  is  used 
many  times  In  the  statutes  of  this  state,  and 
has  never  been  understood  to  require  tbe  per- 
son giving  such  bond  to  become  a  party  thei«- 
to  by  executing  It  In  the  action  of  replevin 
(section  2720)  it  Is  provided  that  in  order  to 
authorise  the  taking  of  the  property  from  tb>- 
defendant  plaintiff  must  give  an  undertaking, 
with  snretles,  etc.  Section  2722  provides  ft>r 
the  return  of  the  property  upon  the  defendant 
Riving  an  undertaldng,  with  sureties,  etc  la 
tbe  proceedings  on  arrest  and  bail  (aectioa 
2G92)  It  Is  provided  that  plahitiff  shall  give  an 
undertaking,  with  or  without  sureties,  etc. 
The  same  language  is  used  in  section  2T7S. 
requiring  an  undertaking  with  surety  upon 
granting  an  injunction.  Alao  In  aectioa  sorc 
relating  to  the  undertaking  on  appeal  to  tbe 
supreme  court,  the  same  language  is  used: 
and  a  great  many  other  instances  might  be 
referred  to,  in  none  of  which  has  it  ever  been 
held  that  the  principal  must  sign  the  nnder 
taking.     In  Bellinger  v.  Gardiner,  12  How. 
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Prac  3S1,  on  the  same  subject,  Mr.  Justice 
DaTles  said.  In  effect:  "It  Is  manifest  that 
'on  tlie  part  of  plalntUT  or  'on  behalf  of  plain- 
tiff.' -which  are  equivalent  erpressions,  denotes 
substitution;  that  the  thing  is  to  be  done  by 
otbers  in  behalf  of,  or  on  the  part  of,  and 
not  by,  the  person  himself.  If  the  framers 
of  the  Code  had  Intended  that  the  nndertak- 
1ns  should  be  executed  by  plalntlCT,  they  would 
lia-ve  said  so,  and  not  used  the  expression  'on 
the  part  of,'  or  'on  behalf  of.' "  Our  atten- 
tion 1b  called  by  api>ellant's  counsel  to  Rlcb* 
ardson  t.  Craig,  1  Dner,  666,— an  earlier  caaa, 
— -wbere  a  different  construction  was  giyen  to 
the  statute  under  consideration  In  Bellinger  t. 
Gardiner;  but,  suffice  It  to  say  that  case  is 
referred  to  In  nnmeroos  decisions  In  New 
Yorlc,  Is  disproved  in  substantially  all,  and  has 
never  been  there  recognized  as  authority.  In 
Aslclns  T.  Heams,  3  Abb.  Prac.  184,  Emott, 
.T..  says:  ''I  cannot  concur  with  the  construc- 
tion slves  to  section  182  of  the  Code  In  Rich- 
nrdson  ▼.  Craig.  I  am  unable,  even  by  the 
strictest  construction  of  the  statute,  to  see 
bovr  it  can  be  said  that  an  undertaking  must 
he  made  by,  in  order  to  be  on  the  part  of,  the 
plaintiff.  I  thUik  the  language  of  the  section 
itself  indicates  that  where  sureties  are  reQtilred 
the  statute  is  complied  with  by  an  under- 
raldng  by  them  without  the  signature  of  the 
plalnllff."  Daviee,  J.,  In  Bellinger  y.  Gardiner, 
In  deciding  the  same  question,  said:  "I  have 
reflected  upon  Richardson  t.  Craig,  and  can- 
not reconcile  It  with  the  language  of  the  Code. 
My  high  respect  for  the  eminent  Jurist  who 
f:rave  the  opinion,  and  for  those  who  concurred 
in  it,  has  led  me  to  doubt  the  correctness  of 
my  own  conclusions;  but  they  are  so  clear  to 
my  mind,  and  sustained  by  the  authority  of 
ttiis  court,  that  I  cannot  hesitate  to  follow  the 
latter."  See,  also,  Lefllngwell  v.  Chare,  19 
Ho'vr.  Prac.  57,  to  the  same  effect,  which  is 
cited  to  2  Walt,  Prac.  251,  as  a  correct  ex- 
{losltion  of  the  law,  and  in  accordance  with 
the  established  practice.  Similar  language  has 
received  a  similar  construction  in  other  Juris- 
dictions. Mercantile  Ca  v.  Gardiner,  9  S.  D. 
257,  58  N.  W.  559;  Howard  v.  Manderfleld,  31 
Minn-  341,  17  N.  W.  946;  Plerse  v.  Miles,  5 
Mont  551,  6  Pac.  347.  This  court  passed 
directly  on  the  question  in  Conan  v.  Follls,  61 
WlB.  224,  20  N.  W.  912,  In  construing  the  lan- 
guage of  section  3002,  Rev.  St  That  requires 
plaintiff  to  give  an  undertaldng  with  sureties 
as  a  condition  precedent  to  a  second  trial  in 
an  action  of  ejectment  Mr.  Justice  Cole,  In 
delivering  the  opinion  of  the  court,  said: 
"Tbe  plain  object  of  this  provision  requiring 
an  nndertaking  to  be  given  is  the  security  of 
tlie  party  on  granting  a  new  trial.  This  end 
Is  fully  attained  by  an  undertaking  In  due 
form,  which  was  executed  by  two  responsible 
sureties.  We  therefore  think  that  the  undeiv 
talcing  signed  by  the  sureties  alone  was  suffi- 
cient" Tlie  conclusion  reached  Is  that  the 
-w^ords,  *%  written  nndertaking  on  the  part  of 
tbe  platotlff  with  sufficient  surety  shall  be  de- 
livered to  tbe  officer,"  etc.,  clearly  denotes  that 


the  plaintiff  is  not  a  necessary  party  to  the 
Instrument;  that  If  the  undertaking  is  signed 
by  sufficient  surety,  'and  is  delivered  to  the 
officer  who  is  to  execute  the  writ,  as  and  for 
the  undertaking  required  by  the  statute,  that 
Li  sufficient  Power  to  make  the  order  to- 
nell  the  attached  property  when  likely  to  per- 
ish or  depreciate  In  value  during  tbe  pendency 
of  the  issue  Is  vested  In  the  circuit  court  or 
Judge  by  section  2740,  Rev.  St,  to  be  exei^ 
cised  In  his  discretion  whenever  the  facts  ex- 
ist specified  In  such  section.  Such  facts  were 
made  to  appear  In  this  case  by  sworn  affida- 
vits upen  which  the  order  of  sale  was  made, 
and  whether  such  affidavits  were  true  or  false 
cannot  affect  the  order  on  motion  to  set  It 
aside,  made  months  after  defendant  must  have 
known  of  Its  existence,  and  after  the  proceed- 
ings under  it  were  practically  concluded.  We 
are  unable  to  perceive  any  reversible  error  Id 
the  record.  The  order  appealed  from  la  af- 
firmed. 


LUND  V.  CHIPPEWA  OOUNTT  et  al. 
(Supreme  Court  of  Wisconsin.    June  19,  189.j.> 

CODNTIES  —  MUSICIPALITT — BOARDS— DON  ATI  0K8— 
AOTHOBITT— PUBUC  POLICT— CoSSTITCTIONAL 

Law— Taxation— Uniform  ITT. 

1.  A  county  is  «  monidpallty,  within  Laws 
1896,  c.  188,  which  creates  a  atate  home  for  fee- 
ble-minded persons,  and  (section  2)  authorizes 
"municipalities"  of  the  state  to  make  donations 
therein  mentioned  for  its  establishment 

2.  Under  Laws  1895,  c.  138,  which  creates 
a  state  home  for  feeble-minded  persuns,  aud 
(section  2)  authorizes  the  state  board  of  control 
to  entertain  proposals  for  and  receivp  dona- 
tions of  money  or  "other  seenritles"  for  tbe  ben- 
efit and  support  of  said  home,  and  empowers 
counties  to  make  the  donations  therein  mention 
ed;  and  Const  art  4,  I  22,  empowering  the  leg- 
islatore  to  confer  on  county  boards  of  super- 
visors powers  of  a  local,  legislatiTe,  and  adminis- 
trative character;  and  Rev.  St  f  669,  subd.  5, 
authorizing  a  county  to  levy  taxes  as  provided 
by  law  to  defray  all  charges  Incident  to  the 
execution  of  their  lawful  authority,— a  county 
board  of  supervisors  has  authority  to  malie  a 
donation  to  we  home,  and  to  issue  county  bonds, 
payable  ont  of  county  taxes,  to  secure  its  pay- 
ment, in  consideration  of  the  home  being  !»• 
cated  in  the  county. 

3.  The  authority  conferred  on  counties  by 
Laws  1895,  c.  188,  relating  to  a  state  home  for 
feeble-minded  persons,  to  donate  a  site  for  the 
home,  and  money  for  its  establishment  and 
support  in  competing  with  each  other  for  its  lo- 
cation, is  not  ^ninst  miblic  policy. 

4.  Laws  1886,  c.  188,  whidi  creates  a  state 
home  for  feeble-minded  persons,  of  which  Ihe 
state  has  entire  oontn^  and  authorizes  counties 
to  offer  donations  for  its  establishment  in  com- 
peting with  each  other  to  secure  its  location,  the 
donation  of  the  snocessfnl  county  to  be  paid 
out  of  the-connty  taxes,  does  not  violate  Const, 
art.  8,  {  1,  reqniring  uniformity  of  taxation, 
on  the  greond  that  it  imposes  on  a  single  coun- 
ty a  state  tax,  since  the  donation  is  properly  a 
county  tax. 

Appeal  from  circuit  court,  ClUppewa  coun- 
ty; A.  J.  Vlnje,  Judge. 

Action  by  Isaac  Lund,  for  himself  and  oth- 
er taxpayers,  against  Chippewa  county  and 
others,  to  enjoin  the  issue  and  sale  of  county 
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bonds.  From  an  order  oTerrollng  tbeir  de- 
murrer to  the  complaint,  defendants  appeal, 
Reversed. 

It  appears  from  the  complaint,  and  chapter 
138,  liBwa  1895,  therein  referred  to,  entitled 
"An  act  to  establish  a  home  for  the  custody, 
training  and  education  of  the  feeble-minded, 
epileptic  and  idiotic,  and  to  appropriate  cer- 
tain sums  of  money  therein  named,"  and 
which  was  published  and  went  Into  effect 
April  0,  189C,  and  which  act,  ammig  other 
things,  proYlded,  in  effect,  that  there  la 
hereby  created  and  established,  for  the  care, 
custody,  and  training  of  the  feeble-minded, 
epileptic,  and  Idiotic  of  this  state,  an  instltn- 
tlon  to  be  known  as  "The  Wisconsin  Home 
for  the  Feeble-Minded":  a)  That  the  state 
board  of  control  select  a  snitable  site  for  such 
a  home,  and  have  power  to  receive  proposals 
for  a  donation  of  land  to  the  state  for  such 
site,  and  to  receive  the  same  by  gift,  or  to  pur- 
chase such  site;  that  they  may  receive  pro- 
posals for  donations  of  money,  or  other  se- 
curities. In  behalf  of  this  state,  for  the  benefit 
of  such  home;  that  they  may  locate  the  same, 
by  and  with  the  consent  of  the  governor  of 
the  state,  at  such  point  as  they,  together  with 
the  governor,  shall  deem  for  the  best  Interests 
of  this  state,  and  receive  donations  or  be- 
quests which  may  be  made  for  its  mainte- 
nance and  support;  that  the  site  selected  shall 
comprise  not  less  than  200  acres  of  land  pos- 
sessing good  facilities  for  drainage  and  sew- 
erage, and  an  abundant  supply  of  pure  water; 
that  municipalities  of  this  state  are  hereby 
empowered  to  make  the  donations  herein  men- 
tioned for  the  establishment  and  building  of 
such  a  home.  (2)  That  the  general  super- 
vision and  government  of  the  home  shall  be 
vested  In  the  state  board  of  control,  pursuant 
to  the  law  creating  and  defining  the  duties 
of  said  board,  and  they  shall  establish  a  sys- 
tem of  government  for  the  institution,  and 
shall  make  all  necessary  rules  and  regula- 
tions for  enforcing  discipline,  imparting  In- 
structlcm,  preserving  health,  and  for  the  prop- 
er care  and  training  of  the  persons  In  said 
home;  that  they  shall  appoint  a  superintend- 
ent, a  matron,  and  such  other  officers,  teach- 
ers, and  employes  as  shall  be  necessary,  who 
shall  severally  hold  their  offices  or  places  dur- 
ing the  pleasure  of  the  board.  (3)  That  all 
feeble-minded,  epileptic,  and  idiotic  persons, 
residents  of  the  state,  or  any  such  persons 
found  therein  whose  residence  caimot  be  as- 
certained, may  be  admitted  to  said  home, 
and  receive  the  benefit  thereof,  free  of  chaise, 
subject  to  such  rules  and  regulations  as  may 
be  made  by  the  said  board  of  control;  that 
they  shall  adopt  and  publish  a  schednle  of 
maximum  chaises  and  expenses  for  snch  pa- 
tients as  may  be  placed  in  the  home,  but  who 
shall  not  be  entitled  to  be  admitted  or  kept 
free  of  charge:  provided,  that  all  provisions 
of  chapter  32,  Rev.  St.,  relating  to  the  support 
of  insane  persons,  and  the  liability  of  counties 
therefor,  shall  also  apply,  as  far  as  practica- 
ble, to  persons  admitted  to  the  home  for  fee- 


ble-minded. (4)  That  saM  home  sball  be  or- 
ganized Into  three  departments,  as  follows: 
First  A  school  department  for  the  edncable 
grades  or  classes;  second,  a  custodial  depart- 
ment for  the  helpless  and  lower  types;  third, 
snch  other  departments  or  colonies  as  the 
needs  of  the  InstitntioD  may  reqntreL  (5)  That 
as  soon  as  practicable  such  trades  and  maniui 
Indiutrles  as  are  adapted  to  these  several 
departments  shall  be  introdnced  and  estab- 
lished by  the  state  board  of  control.  (6)  That 
some  time  prior  to  November  19,  1896,  tb« 
state  board  of  control  located  said  borne  at 
Chippewa  Falls;  that  the  place  of  said  loca- 
tion is  the  extreme  sontberiy  end  of  tbe  coun- 
ty; that  tbe  board  of  supervisors  for  Chip- 
pewa county,  at  its  regular  annual  meetiiig 
held  November  19,  1885,  passed  an  ordinance 
entitled  "An  ordinance  to  provide  for  the 
donation  of  certain  money  to  the  Wisconsin 
Home  for  the  Feeble-Minded,  and  to  provide 
for  the  issne  of  coonty  txMids  therefor";  that 
the  ordinance  was  duly  published  as  reqnirpd 
by  law  November  20,  1886;  that  parsiiant  to 
and  by  virtue  of  that  ordinance  the  defend- 
ants Firth  and  Sharp,  as  county  deiic  and 
chairman  of  the  board  of  supervisors,  threat- 
ened to,  and  were  about  to,  issue  and  execute. 
In  their  official  capacity  as  such  derfc  and 
chairman.  In  behalf  of  the  county,  12  negotia- 
ble bonds  of  the  face  value  of  $1,000  each, 
and  one  negotiable  bond  of  the  face  value  of 
$700,  bearing  Interest  at  the  rate  of  5  per 
cent  per  annum,  payable  annually,  and  the 
principal  sums  to  be  evidenced  by  such  bonds 
to  be  made  payable  five  years  from  that  date, 
and  that  the  treasurer  of  the  county,  Henry 
Goets,  had  advertised  for  sale,  and  threatened 
to  sell,  said  bonds,  December  5, 1895,  at  public 
auction,  to  the  highest  bidder;  that  December 
4,  1896,  the  plaintiff,  a  resident  and  free- 
holder and  taxiMyer  of  Chippewa  county, 
commenced  this  action.  In  behalf  of  himself 
and  all  other  taxpayers  of  that  county,  a^nlnat 
the  county.  Its  treasurer,  clerk,  and  chairman 
of  Its  board  of  supervisors,  and  in  his  com- 
plaint alleged,  In  effect,  the  f&cts  stated,  and 
giving  a  copy  of  said  ordinance,  and  also  al- 
leged, In  effect  that  the  county  clerk  threat- 
ened to  and  would  insert  $3,750  annually  in 
the  tax  roll  of  the  county  for  five  years,  begin- 
ning with  1886,  and  would,  unless  restrained, 
levy  the  same  against  all  the  taxable  property 
of  the  county  for  the  purpose  of  payiDf;  said 
bonds;  that  said  ordinance  was  and  is  illegal 
and  void;  that  the  appropriation  therein  con- 
tained for  the  payment  of  said  bonds  was  and 
Is  wholly  without  authority  of  law,  in  that 
the  county  board  had  no  legal  authority  to 
create  an  indebtedness  of  the  county  for  the 
purposes  mentioned;  that  the  plalntieTs  taxes, 
and  the  taxes  of  all  other  taxi>ayers  of  the 
county,  would  be  largely  increased  by  rea- 
son of  such  Illegal  appropriation;  and  that 
they  would  thereby  suffer  Irreparable  loss  and 
injury.  The  plaintiff  prayed  Judgment  that 
the  ordinance,  and  all  proceedings  under  and 
by  virtue  thereof,  be  set  aside  and  declared 
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mil  and  TOid;  that  tbt  defendants  named, 
xid  their  aTieceBaon  Ib  office,  be  perpetually 
estiainAd  and  enjoined  from  enforcing  the 
ame.  Te  micb  complaint  tke  defendants  de- 
Dorred  on  the  ground  that  It  did  not  state 
cause  of  action.  From  the  order  orermllng 
hat  demurrer,  the  defendants  bring  this  ap- 
>eal. 

Il  J.  Rosk,  for  appellants.    O.  T.  Bandy, 
or  respondent 

GASSODAY,  a  J.  (after  stating  the  facts), 
t  Is  contended  by  counsel  for  the  plaintiff 
hat  a  county  Is  not  a  municipality,  within 
he  meaning  of  chapter  188,  Laws  189S. 
'roperly  speaking,  municipal  corporations 
re  brought  Into  existence  at  the  instance  or 
equest  of  the  persona  residing  therein,  for 
heir  own  local  advancement  and  conven- 
>nce.  On  the  other  hand,  counties  are  local 
abdirlslons  of  the  state,  created  by  its  own 
overeign  power  and  will,  without  the  par- 
Icular  solicitation,  consent,  or  concurrent  ac- 
lon  of  the  citizens  thereof,  and  almost  exdu- 
Irely  with  a  Tiew  to  the  policy  of  the  atate 
t  large,  for  purposes  of  political  organica- 
lon  and  civil  administration.  1  Dill.  Mun. 
lorp.  {  23.  The  same  teamed  author  aaya: 
The  phrase  'municipal  cori>oration'  is  used 
rlth  UB,  in  general.  In  the  strict,  proper 
enae  Just  mentioned;  but  sometimes  it  Is 
aed  in  a  broader  sense,  that  includes  also 
ublic  or  quasi  corporatlona,  the  principal 
nrpose  of  whose  creation  is  as  an  instru- 
lentolity  of  the  state,  and  not  for  the  regn- 
ition  of  the  local  and  special  affairs  of  a 
ompact  community."  Id.  {  20.  We  are 
onstralned  to  hold  that  counties  are  mnnlc- 
Dalltles,  within  the  meaning  of  the  provl- 
lon  of  the  act  which  declares  that  "mnnic- 
lalltles  of  this  state  are  hereby  empowered 
)  make  the  donations  herein  mentioned  for 
be  establishment  and  building  of  such  a 
ome."  Laws  1885,  e.  188,  {  2.  Thus  In  Batmi 
.  Supervisors,  44  Wis.  483,  it  is  said:  "Towns 
re  often  called  in  common  parlance,  and 
»metimes,  nngoaidedly  in  statutes,  'mnnlc- 
>al  corporations,'  In  connection  with  Conn- 
ies, cities,  and  villages;  but  when  so  called 
:  Is  In  the  aense  of  mere  corporations,  or 
nasi  corporations,  or  of  cori»oratlons  sub 
aodo,  only,  and  not  In  the  sense  of  mnnic- 
Dalities  proper."  Gathcart  v.  Gomstock,  06 
VMS.  606,  606,  14  N.  W.  842.  The  site  to  be 
elected  was  to  comprise  not  less  than  200 
cres  of  land,  with  good  drainage  and  aewov 
ge  facilities,  and  an  abundant  supply  of 
lire  water.  It  would  hardly  be  expected  to 
nd  such  a  site  In  a  city  or  Incorporated  vil- 
ige.  Besides,  the  act  makes  all  the  prori- 
ions  of  chapter  32,  Rev.  St,  relating  to  the 
upi)ort  of  insane  persons  and  the  liability 
f  counties  therefor,  applicable,  as  far  as 
rncticable,  to  persons  admitted  to  the  home 
>r  the  feeble-minded.  Section  4.  Since  the 
bapter  of  the  Revised  Statutes  so  made  ap- 
llcable  has  little  or  no  reference  to  cities  or 
lllages,  but  deals  throughout  with  counties, 
v.67N,w.no.9 — 59 


we  must  conclude  that  by  the  word  "manle- 
Ipalltles,"  as  used  in  the  act  in  question,  tbe 
legislature  intended  to  Include  counties. 

2.  It  is  contended  that  the  language  of  tbe 
statute  is  not  broad  enough  to  antboriae  the 
proposed  Issue  of  the  bonds.  It  is  not  eon- 
tended  that  the  county  booM  wvnld  have 
had  such  power  in  the  absence  of  chapter 
188,  Laws  1886.  By  that  act  the  state  board 
of  control  was  expressly  empowered  to  "re- 
ceive proposals  for  donations  of  money  or 
other  securities  In  behalf  of  this  state  for  tbe 
benefit  of  such  home,"  and  may  also  "receive 
any  donations  or  biequesta  which  may  be 
made  for  Its  maintenance  and  support,"  and 
the  'Municipalities  of  this  state"  were  tUere- 
by  expressly  "empowered  to  make  the  dona- 
tions herein  [therein]  mentioned  for  the  es- 
tablishment and  building  of  such  a  home." 
Section  2.  The  words  "other  securities"  are 
certainly  broad  enough  to  Include  bonds.  If 
the  county  board  had  power  to  Issue  such 
"securities,"  then,  under  the  decisions  of  this 
court  they  had  the  implied  power  to  putthem 
in  the  form  of  bonds.  MQls  v.  Oleason,  11 
Wis.  470;  State  v.  Common  Council  of  Olty  of 
Madison,  7  WU.  688;  State  v.  Regente  of 
University,  64  Wis.  170,  11  N.  W.  472;  Oil- 
man V.  MUwaukee,  61  Wis.  £02,  21  N.  W.  640; 
1  Reld,  Corp.  Fin.  f  8. 

8.  "The  legislature  may  confer  upon  the 
boards  of  supervisors  of  the  several  counties 
of  the  state  such  powers  of  a  local,  legisla- 
tive, and  administrative  character,  as  they 
shall  from  time  to  time  prescribe."  Section 
22,  art  4,  Const  Wis.  In  constming  this  pro- 
vision of  our  constitution,  this  court  has  held 
"that  when  any  subject  of  legislation  is  In- 
trusted to  county  boards  by  general  words  In 
a  statute,  they  acquire  a  tight  to  pass  any 
ordinance  necessary  or  convenient  for  the 
purpose  of  diq>oslng  of  the  whole  subject  so 
committed  to  them,  and  for  that  purpose 
have  all  the  powers  of  the  state  legislature 
over  that  subject  unless  the  statute  restricts 
the  power,  or  directs  its  exercise  in  a  cer- 
tain way."  Supervisors  v.  O'Malley,  47  Wis. 
832,  2  N.  W.  632;  Knight  v.  Town  of  Ash- 
land, 61  Wis.  288,  21  N.  W.  72.  The  county 
was  expressly  empowered  by  statute  "to  ap- 
portion and  order  the  levying  of  taxes,  as 
provided  by  law,  and  direct  the  raising  of 
such  Bums  of.money  as  may  be  necessary  to 
defray  the  county  charges  and  expenses,  and 
all  necessary  charges  incident  to  or  arising 
from  the  execution  of  their  lawful  author- 
ity."    Sobdlvision  5,  |  668.  Rev.  St 

4.  It  Is  contended  that  the  authority  thus 
given  to  the  county  by  the  act  in  question  to 
donate  to  the  state  "money  or  other  securities 
for  the  establishment  and  building  of  such 
home"  was  contrary  to  public  policy,  and 
therefore  void.  This  court  has  held  that 
"the  legislature  may  impose  conditions  pre- 
cedent to  the  removal  of  a  county  seat  in  ad- 
dition to  those  Imposed  by  the  state  constita- 
tion."  State  v.  Supervisors  of  Portage  Co., 
24  Wis.  48.    In  that  case  the  act  which  was 
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held  ralid  provided,  In  effect,  that,  after  a 
majority  of  the  votes  should  be  cast  in  favor 
of  removing  the  county  seat  to  the  city  of 
Stevens  Point,  yet  it  should  not  be  so  remov- 
ed until  that  city  should  flrst  place  at  the 
control  of  the  county  board  $10,000,  with 
which  to  buUd  county  buildings  at  that  place. 
To  the  same  effect  is  Pepin  Co.  v.  Prindle, 
61  Wis.  3U-314,  21  N.  W.  254.  Such  dona- 
tions have  been  sanctioned  in  several  states. 
Id.,  and  cases  there  cited;  Behan  v.  Ghlo 
(Tex.  Sup.)  12  &  W.  99S.  The  donation  here 
authorized  was  merely  to  secure  a  site  for 
the  home,  and  In  no  way  affected  the  effi- 
ciency and  successful  operation  of  the  Insti- 
tution when  established.  Upon  the  authori- 
ties cited,  we  must  hold  that  the  authorizing 
of  such  donations  was  not  ag^ainst  public 
policy. 

5.  The  principal  ccmtentlon  is  that  the  au- 
thorization of  such  delations  was  repugrnant 
to  that  clause  of  our  constitution  which  de- 
clares that  "the  rule  of  taxation  shall  t>e  uni- 
form, and  taxes  shall  be  levied  upcm  such 
property  as  the  legislature  shall  prescribe." 
Section  1,  art  8.  This  provision  manifestly 
requires  such  uniformity,  in  case  of  a  state 
tax,  to  extend  throughout  the  state;  in  case 
of  a  county  tax,  to  extend  throughout  the 
county;  in  case  of  a  city  tax,  to  extend 
throughout  the  city;  and,  in  case  of  a  town 
tax,  to  extend  throughout  the  town,  in  oth- 
er words,  the  rule  of  uniformity  is  not  bro- 
ken  merely  because  a  town  or  city  or  county 
raises  a  special  tax  for  local  purposes.  If 
the  pn>iK>sed  tax  to  pay  the  $12,700  in  se- 
curities donated  by  Chippewa  county  may 
properly  be  regarded  as  a  county  tax,  then 
the  question  of  uniformity  is  not  involved, 
since  there  is  no  pretense  that.  In  levying 
that  tax  upon  the  taxable  property  in  that 
county,  any  other  than  such  uniform  rule 
is  to  be  followed.  It  is  sought  to  bring  the 
case  within  the  condemnation  of  the  consti- 
tutional provision  quoted,  on  the  theory  that 
the  proposed  home  is  to  be  a  state  institu- 
tion; that  It  is  to  be  governed,  controlled, 
and  managed  wholly  by  state  officers  and 
agencies;  that  it  is  to  be  established,  built, 
and  maintained  by  all  the  taxpayers  and 
taxable  property  throughout  the  state,  in- 
cluding such  property  and  taxpayers  in  Chip- 
pewa county;  that  the  state  w,ould  have  had 
no  power,  by  direct  action,  to  compel  one  or 
more  counties  of  the  state,  less  than  the 
whole,  to  pay  an  additional  amount  for  such 
establishment,  building,  and  maintenance; 
and  hence  that  the  legislature  could  not,  by 
delegating  such  authority  to  such  munici- 
palities, do  indirectly  what,  under  the  con- 
stitution, it  could  not  have  done  directly.  It 
is  certainly  to  be  a  state  institution;  to  be 
Kovemed,  controlled,  and  managed  by  the 
state;  and  to  be  established,  built,  and 
maintained  by  the  state.  But  it  does  not 
follow  that  the  state  could  not  authorize  a 
municipality  in  which  it  should  be  located 
to  do  what  the  state  itself  could  not  do  di- 


rectly. In  speaking  of  the  twofold  charac- 
ter of  such  munlrtp>]1ttear-a*  acendes  of 
the  state  government,  and  aa  "coipocatloQs 
endowed  with  capacities,  and  permitted  t« 
hold  prcq;ierty  and  enjoy  peculiar  privlk^et 
for  the  benefit  of  their  corporators  exclusire- 
ly,"— Mr.  Gooley  says:  "The  legislatnre  ma; 
permit  the  incurring  of  expenses,  the  con- 
tracting of  obligations,  and  the  Usrj  at  taxes 
which  are  unusual,  and  which  would  not  be 
admissible  under  the  powers  usually  confer- 
red. Instances  of  the  kind  may  be  men- 
tioned in  the  offer  of  militaiy  bonnttea,  and 
the  payment  of  a  disproiwrtitmate  share  of 
a  state  burden  In  consideration  of  pecnliai 
local  ben^ts  which  are  to  spring  from  it 
But  It  is  believed  the  leglslatnre  has  no 
power,  against  the  will  of  a  municipal  cor- 
poration, to  compel  It  to  contract  debts  for 
local  purposes  in  which  the  state  has  no 
concern,  or  to  assume  obligations  not  with- 
in the  ordinary  functions  of  municipal  gor- 
emment.  •  •  •  The  state,  in  sach  cases, 
may  remove  restrictions  and  permit  action, 
but  it  cannot  compel  it."  Gooley,  ConsL 
Urn.  230,  231.  We  have  a  good  iUustratioii 
in  this  state.  Our  constitution  provides  that 
"the  state  shall  never  contract  any  debt  for 
wwks  of  Internal  improvement,  or  be  a  par- 
ty in  carrying  on  such  works."  Section  10. 
art  8.  Nevertheless,  the  leglslatnre  has. 
frmn  time  to  time,  commencing  with  the 
early  history  of  the  state,  authoriaed  such 
municipalities  to  contract  such  debts,  if  not 
to  be  a  party  In  carrying  on  such  works,  and 
such  legislation  has  frequently  be^  held  to 
be  valid.  Hasbrouck  v.  City  of  Milwaukee. 
13  Wis.  42.  Oases  to  such  effect  are  numer- 
ous. Attorney  General  v.  Eau  Claire,  37 
Wi&  400.  That  the  legislature  may  author- 
ize municipalities  to  levy  taxes  for  purposes 
for  which  it  cannot  compel  them  to  lev; 
taxes  might  be  illustrated  by  the  citation  of 
numerous  adjudications,  but  it  is  imneces- 
sary.  See,  however,  Brodhead  ▼.  Milwau- 
kee, 19  Wis.  624;  State  v.  Tappan,  29  Wis. 
064.  This  court  has  held  that  legislation 
to  the  effect  that  where  the  cost  of  a  bridge 
In  a  town  exceeds  a  certain  per  cent  of  all 
the  taxable  property  of  the  town,  the  county 
may  be  required  to  pay  one-half  of  the  cost 
thereof.  Is  valid,  and  does  not  break  the  rule 
of  uniformity.  State  v.  Board  of  Sup'rs  of 
Sauk  Co..  70  Wis.  486,  36  N.  W.  39& 

6.  Since  the  securitieB  authorised  to  be  do- 
nated in  the  case  at  bar  are  securities  is- 
sued by  the  county,  and  since  the  proposed 
taxes  in  payment  of  the  same  are  to  be 
county  taxes,  the  precise  question  presented 
is  whether  the  purpose  for  which  such  se- 
curities  were  donated,  and  for  whitdi  surli 
taxes  are  to  be  raised,  is  such  as  to  jus- 
tify the  provisions  of  the  enactment  in  qnn- 
tion.  This  court  has  sustained  the  validity 
of  acts  of  the  legislature  authorizing  munic- 
ipalities to  raise  moneys  by  taxation  to  pay 
bounties  to  volunteers  in  the  United  States 
army.  Brodhead  v. Milwaukee,  supra;  Stater. 
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Tappan,  supra.  In  those  cases  It  was,  among 
other  things,  In  effect,  held  that  while  "the 
legislature  cannot  create  a  public  debt,  or 
leyy  a  tax,  or  aizthorlz<>  a  municipal  corpo- 
ration to  do  80,  In  order  to  raise  funds  for  a 
laese  private  purpose,"  and  while  "the  ob- 
jects for  which  money  Is  raised  by  taxation 
must  be  public,  and  such  as  subserve  the 
common  interest  and  well-being  of  the  com- 
munity required  to  contribute,"  yet  "to  Jus- 
tify a  court  in  declaring  a  tax  void,  and  ar- 
resting proceedings  for  Its  collection,  the  ab- 
sence of  all  possible  public  Interest  In  the 
purposes  for  which  the  funds  are  raised 
must  be  so  clear  and  palpable  as  to  be  Im- 
mediately perceptible  to  every  mind";  that 
"claims  founded  in  equity  and  Justice,  In  the 
largest  sense  of  those  terms,  or  In  gratitude 
or  charity,  will  support  a  tax";  that  "the 
legislature  may  authorize  a  town  or  other 
muni(^pality  to  levy  taxea  therein  for  public 
[>urposes  not  strictly  of  a  municipal  charac- 
ter, but  from  which  the  public  have  received, 
or  will  receive,  some  direct  advantage,  or 
where  the  tax  is  to  be  expended  in  defray- 
ing the  exi)en8eB  of  the  government,  or  in 
promoting  the  peace, -good  order,  and  welfare 
of  society,  or  in  paying  claims  founded  upon 
natural  Justice  and  equity,  or  upon  grati- 
tude for  public  services  or  expenditures,  or 
in  discharging  the  obligations  of  charity  and 
humanity."  True,  in  Whiting  v.  Railway 
Co.,  25  Wis.  167,  two  of  the  three  members 
ut  this  court  as  then  constituted,  held  that 
an  act  authorizing  a  cotmty  to  issue  its  or- 
ders in  aid  of  the  construction  of  a  railroad 
therein,  and  to  levy  a  tax  to  pay  such  or- 
ders, without  becoming  a  stockholder  in  the 
company,  was  invalid,  on  the  ground  that 
such  orders  and  tax  were  for  a  private  pur- 
pose. But  that  case  was  expressly  over- 
ruled, and  the  same  act  of  the  legislature 
was  held  valid,  by  the  supreme  court  of  the 
United  States,  on  the  ground  that  such  rail- 
road was  a  public  highway,  and  hence  the 
purpose  of  such  county  orders  and  county 
taxes  In  aid  of  its  construction  was  for  a 
public  pui-pose.  Olcott  ▼.  Supervisors,  16 
Wall.  678.  That  decision  has  steadily  been 
adhered  to  since,  and  seems  to  be  In  har- 
mony with  the  rule  established  in  most  of 
the  states.  Hum  bird  v.  Supervisors,  154  U. 
S.  592, 14  Sup.  Ct  1206;  Roberts  v.  Railroad, 
158  U.  S.  17,  15  Sup.  Ct  756,  affirming  42 
Fed.  734;  Folsom  v.  Ninety-Six,  169  U.  S. 
628,  16  Sup.  Ct  174,  and  cases  there  cited. 
Whatever  force  may  be  given  by  this  court 
to  the  decision  of  Whiting  v.  Railway  Ca,  It 
Is  manifest  that  it  ought  not  to  be  extended. 
Counsel  dte  State  v.  Haben,  22  Wis.  660, 
where  It  was  held  that  "money  raised  In  a 
city,  by  taxation,  for  the  purpose  of  erecting 
a  high-school  building,  cannot  be  diverted  by 
an  act  of  the  legislature,  without  the  assent 
of  the  city  or  Its  inhabitants,  to  the  pur- 
chase of  a  site  for  a  normal  school  in  said 
city."  That  decision  does  not  tend  to  inval- 
idate the  act  in  question,  but  rather  tends 


to  support  it  This  is  apparent  froin  two 
extracts  from  the  opinion  of  Dixon,  C.  J.,  is 
that  case,  where  he  said:  "To  say  that  the 
legislature  can,  without  the  assent  of  the 
proper  municipal  authorities  or  of  the  inhab- 
itants, take  the  money  of  the  city  of  Osb- 
kosh,  and  appropriate  It  to  the  establishment 
of  a  state  normal  school,  is  to  say  that  it 
can  take  the  money  of  any  municipal  corpo- 
ration, and  apply  It  to  any  general  state 
purpose.  •  *  *  The  advantage  incident- 
ally accruing  to  the  citizens  of  Oslikosh  from 
the  establishment  of  a  state  normal  school 
at  that  place,  though  sufficient  with  the  con- 
sent of  the  legislature,  to  Justify  the  dti- 
zens  themselves,  or  the  proper  municipal  of- 
ficers, in  levying  a  tax  to  aid  In  the  pur- 
chase of  a  site  or  the  erection  of  buildings, 
do  not  change  the  nature  of  the  question 
here  presented."  See  Gordon  y.  Comes,  47 
N.  Y.  608.  In  Curtis  v.  Whipple,  24  Wis, 
350,  the  act  to  empower  the  town  to  raise 
money  by  taxation  for  the  benefit  of  Jeffer- 
son Liberal  Institute,  a  private  corporation, 
was  held  invalid  by  two  members  of  the 
court  on  the  ground  that  It  was  "essentially 
a  private  educational  institution,"  and  by  the 
other  member  of  the  court  "mainly  on  the 
ground  that  the  constitutional  provisions  for 
public  schools  of  every  grade"  were  exclu- 
sive. To  the  same  effect  Cole  v.  La  Orange, 
113  U.  S.  1,  5  Sup.  Ot.  416.  In  County  of 
Livingston  v.  Darlington,  101  U.  S.  407,  an 
act  of  the  legislature  of  Illinois  establishing 
a  state  reform  school,  and  authorizing  mu- 
nicipal corporations  to  donate  money  to  se- 
cure the  location  of  the  same  within  their 
limits,  was  sustained  and  held  valid,  there 
being  no  settled  or  uniform  decision  to  the 
contrary  by  the  supreme  court  of  that  state. 
In  Indiana,  legislation  authorising  counties 
to  make  donations  for  the  purpose  of  secur- 
ing the  location  of  an  agricultural  college 
within  their  Jurisdiction  was  held  valid;  and 
it  was  there  further  held  that  an  obligation 
by  the  county  for  such  purpose  was  "solely 
a  county  purpose,  local  in  Its  nature,  and 
properly  assessed  and  collected  as  are  taxes 
for  other  county  purposes."  Marks  v.  Trus- 
tees, 37  Ind.  155;  Id.,  56  Ind.  28a  So  it 
has  been  held  In  Massachusetts  that  the  leg- 
islature have  power  to  pass  an  act  author- 
izing a  town  to  raise  money  for  the  estab- 
lishment of  an  agricultural  college  therein. 
Merrick  v.  Inhabitants,  12  Allen,  500.  See, 
also,  SUte  V.  Nelson  Ca  (N.  D.)  46  N.  W.  33; 
Cooley,  Const  Llm.  230,  231.  In  the  case  at 
bar  it  must  be  conceded  that  the  establish- 
ment and  building  of  the  Wisconsin  Home 
for  Feeble-Mlnded  was  and  is  a  public  pur- 
pose. It  must  also  be  conceded  that  there 
are  peculiar  and  special  benefits  which  will 
naturally  spring  from  such  location.  This 
is  manifest  from  the  fact  that  numerous 
such  municipalities,  by  a  tender  of  such  do- 
nations, entered  Into  competition  for  such 
locatlob.  The  right  of  convenient  visitation 
by  friends  of  the  unfortunate  Inmates  is  of 
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Itself  a  ralnable  right.  Without  further 
specification  or  dlscuBslon,  we  must  hold  the 
provisions  of  the  act  In  question  to  be  valid. 
The  order  of  the  circuit  court  Is  reversed, 
and  the  cause  Is  remanded,  with  direction  to 
sustain  the  demurrer,  and  for  farther  pro- 
ceedings according  to  law. 


WTMAN  V.  KIMBERIiT-OIiARK  CO- 

(Bnpreme  Court  of  Wisconsin.    Jane  19,  1896.) 

LawrrATioirs— AoTioNS  bt  Forbios  Mutual  Fibs 

CoMPANias— RioRT  or  RsonvBB  to  Boa 

IK  Another  Stats. 

1.  Laws  1893,  c.  293,  which  provided  that 
all  foreis:n  mutaal  fire  inaurance  companies  that 
had  been  declared  Insolvent  should  collect  "all 
claims  dne"  from  policy  holders  within  the 
state  for  premiums  or  assessments  within  six 
months  after  tiie  passage  of  said  act,  was  not  re- 
stricted to  claims  actually  payable  at  that  time, 
so  as  to  become  the  proper  subject  of  an  ac- 
tion, but  included  claims  on  then  existing  pre- 
minm  notes  for  assessments  made  and  noti- 
fied after  such  wactment. 

2.  The  right  of  a  receiver  appointed  by  the 
court  of  one  state  to  sue  as  such  In  another 
state  retrts  on  the  law  of  comity,  and  may  be 
prohibited  nitlrely,  or  allowed  only  on  such 
conditions  as  the  legislature  may  prescribe. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  James  T.  Wyman,  receiver  of 
the  Minneapolis  Mutual  Fire  Insurance 
Gomi>any,  against  the  Klmberly-Glark  Com- 
pany, to  recover  absessments  on  premium 
notes.  A  demurrer  to  the  complaint  waa 
sustained,   and  plaintiff  appeals.    Affirmed. 

This  was  an  action  brought  by  the  plain- 
tiff, as  receiver  of  the  Minneapolis  Mutual 
Fire  Insurance  Company,  a  corporation  uv 
ganized  under  certain  general  laws  of  the 
state  of  Minnesota,  against  the  defendant, 
a  corporation  of  this  state,  to  recover  the 
amount  of  six  certain  premium  notes  given 
by  the  defendant  to  the  said  Minneapolis 
Mutual  Fire  Insurance  Company  for  its  six 
policies  of  insurance  issued  to  the  defendant 
while  It  was  transacting,  and  duly  licensed, 
aa  a  foreign  insurance  company,  to  trans- 
act, the  business  of  insurance  in  this  state. 
The  complaint  alleged,  among  other  things, 
that  the  defendant  never  surrendered  said 
policies  of  Insurance,  or  either  of  them,  but 
that  they  remained  in  full  force  and  effect 
up  to  the  20th  day  of  December,  1890,  when 
said  insurance  company  became  and  was 
declared  Insolvent,  and  one  Charles  Shan- 
drew  was  appointed  and  qualified  as  re- 
ceiver of  said  company,  for  the  purpose  of 
winding  up  its  affairs,  In  an  action  for  that 
purpose  commenced  In  the  district  court  for 
the  county  of  Hennepin  and  state  of  Minne- 
sota by  one  Benjamin  F.  Nelson,  in  which 
action  an  Injunctional  order  had  been  grant- 
ed, restraining  said  insurance  company  from 
further  transacting  business,  and  sequeetep- 
ing  Hs  assets;  that  judgment  was  rendered 
In  that  action  January  24,  1891,  adjudging 
said   insarance  company   wholly   insolvent 


and  unable  to  pay  Its  debts;  that  on  the 
day  of  February,  1891,   tbe   plaintiff 


was  appointed  and  qualified  as  receiver  of 
said  insurance  company,  in  the  place  of  said 
Shandrew,  deceased,  and  afterwards  filed 
his  petition  In  said  district  court,  asldn; 
that  an  assessment  of  100  per  cent,  be  made 
upon  the  premium  notes  of  said  company, 
in  order  to  pay  its  debts  and  expenses  of 
receivership;  and  tbat  an  order  was  made 
thereon  by  said  court,  February  3,  ISBl, 
levying  an  assessment  of  100  per  cent,  oa 
said  notes  according^,  subject  to  credit  fat 
any  previous  special  assessments  made  and 
paid  thereon,  and  providing  for  giving  no- 
tice of  such  assessment  to  tbe  makers  of 
said  notes,  etc.,  and  that.  In  case  of  faQure 
of  any  maker  of  any  such  note  to  make 
payment  within  30  days,  the  said  receiver, 
the  plaintiff,  might  sue  for  and  recover  the 
whole  amount  of  said  assessment  against 
him,  less  any  credit  he  might  be  entitled  lo 
thereon.  It  waa  alleged  that  dne  notice  was 
given  to  the  defendant,  and  demand  of  pay- 
ment made,  within  25  days  after  the  date 
of  said  order  of  February  3,  1891;  tbat  the 
action  was  commenced  June  12,  1895,  and 
that  more  than  30  days  bad  before  thai 
elapsed  since  said  demand,  and  tbe  defend- 
ant had  refused  to  make  payment  Judg- 
ment was  demanded  for  the  amount  of  the 
notes,  less  certain  credits,  witb  Interest 
from  February  13,  1894.  Tbe  defendant  de- 
murred to  the  complaint  on  the  following 
grounds,  among  others:  That  the  plaintiff 
had  not  legal  capacity  to  sue,  and  that  the 
action  had  not  been  commenced  witbln  the 
time  limited  by  law,  under  and  by  virtue  of 
chapter  293  of  the  laws  of  this  state  for 
1893,  because  It  appeared  upon  ttie  face  of 
the  complaint  that  the  insuiacce  company 
had  been  incorporated  outside  of  tbis  state; 
that  It  had  been  declared  insolvent  January 
2i,  1891;  that  a  receiver  had  been  appointed 
December  18,  1890,  by  the  Minnesota  court: 
and  that  this  action  was  not  commenced  nn- 
tU  June  12,  1895,  and  the  right  of  action  was 
therefore  barred  by  said  chapter.  The  cir- 
cuit court  made  an  order  sustaining  the  de- 
murrer, from  which  tbe  plaintiff  appealed. 

Winkler,  Flandera,  Smith.  Bottom  &  Vilaa, 
for  appellant  George  B.  Satbetland,  for  re- 
spondent 

PINNEY,  J.  (after  stating  the  fkcts).  L 
The  question  to  be  determined  Is  whether 
the  plaintiff  is  barred  or  precluded  from 
maintaining  bis  action  by  reason  of  the  tme 
effect  and  meaning  of  chapter  29S,  l«ws 
1893,  which  provides  that:  "AH  mntoal  fir« 
Insurance  companies,  incorporated  ontsde 
of  the  state  of  Wisconsin,  that  have  bees 
declared  to  be  Inscdvent,  and  where  a  rr- 
celver  has  been  appointed,  shall,  within  sii 
months  after  the  passage  and  publication  of 
this  act  [May  3,  1893],  proceed  to  coUect  aU 
claims  due  from  policy  holders  within  this 
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state  for  premiums  or  aasessments.  The 
Insurance  commissioner  Is  hereby  author- 
ized to  direct  sncb  Inquiries  and  Interroga- 
tories to  any  receiver  so  appointed,  as  he 
may  deem  appropriate,  and  It  is  hereby 
taade  the  duty  of  all  such  recelyers  to  an- 
swer such  InQulriea  under  oath;  and  no  ac- 
tion shall  be  maintained  to  enforce  any  such 
claims  so  due,  unless  such  action  sliall  be 
commenced  within  six  months  after  the 
passage  and  publication  of  this  act,  and  no 
such  action  shall  be  maintained  at  any  time 
by  such  recelTO',  who  neglects  or  refuses 
for  the  period  of  thirty  days,  to  answer 
truthfully  all  such  inquiries  so  directed  to 
him  by  said  insurance  commissioner."  The 
title  of  the  act  recites  that  it  is  "to  require 
mutual  fire  insurance  comiianles,  incorpo- 
rated outside  of  the  state  of  Wisconsin  and 
doing  business  within  the  state,  that  hare 
been  declared  Insolvent,  to  collect  all  claims 
due  from  policy  holders,  within  a  time 
specified,  and  for  other  purposes."  E2ach  of 
the  premium  notes  contains  a  promise  of 
the  defendant  to  pay  the  Minneapolis  Mu- 
tual Fire  Insurance  Company  the  sum  for 
which  it  was  given,  "by  Installments,  at 
sach  times  as  the  directors  of  the  company 
may  order  and  assess,  for  the  losses  and 
expenses  of  said  company,  pursuant  to  Its 
charter  and  by-laws";  and  It  Is  dalmed  on 
behalf  of  the  plaintiff  that  the  liabUity  of 
the  defendant  was,  at  most,  but  a  contin- 
gent one,  and  that  there  was  nothing  due 
upon  either  of  the  premium  notes  until  the 
assessment  of  February  3,  1894,  bad  been 
made,  and  therefore  there  was  nothing  due 
on  either  of  them  when  Ae  act  In  question 
was  passed,  and  that  the  act  had  no  appli- 
cation to  claims  on  premium  notes  for  as- 
sessments made  and  notified  after  its  pas- 
sage and  publication.  We  cannot  assent  to 
this  view.  The  act  was  founded  on  broad 
and  general  considerations  relating  to  the 
enforcement  of  "all  claims  due  from  policy 
holders  within  this  state  for  premiums  or 
assessments,"  where  the  insurance  company 
bad  been  declared  insolvent,  and  where  a 
receiver  had  been  appointed;  and  It  was 
designed  to  restrict  the  right  of  any  such 
company,  or  its  receiver  or  representative, 
to  resort  to  and  use  the  process  of  the 
courts  of  this  state  for  the  collection  of  such 
claims  to  six  months  after  the  passage  and 
publication  of  the  act  The  phrase,  "all 
claims  due,"  which  occurs  In  the  act  and  in 
Its  title,  is  used  in  the  sense  of  all  claims 
existing  or  owing,  and  not  in  the  more  re- 
stricted sense '  of  claims  matured  so  as  to 
bave  become  the  proper  subject  of  an  action. 
It  was  not  intended  to  leave  it  optional  to 
make  or  delay  an  assessment,  or  to  give 
notice  of  one  already  made,  or  not,  as  the 
receiver  or  representative  of  the  corporation 
might  choose,  and  thus,  at  will,  extend  the 
period  prescribed  by  the  statute.  The  act 
requires  the  claimant,  within  six  months, 
to  proceed  to  collect  all  claims  due,  1.  e. 


an  dalms  owing,  and  to  malte  and  notify 
the  assessments  and  bring  the  action  with- 
in that  period.'  The  argume&t  turns  upon 
the  meaning  to  be  given  to  the  phrase  "all 
claims  due,"  as  used  in  the  act  The  word 
"due"  signifies,  in  its  larger  and  genend 
sense,  that  which  is  owed;  that  which  one 
contracts  to  pay,  do,  or  perform  to  another; 
tha4:  which  Is  owtns.  Webst  Diet  "Due"; 
Blacli,  Law  Diet;  And.  Law  Diet  In  its 
larger  sense.  It  covers  liabilities  matured 
and  unmatured  (People  v.  Vail,  6  Abb.  N. 
C.  210),  and  may  import  indebtedness  with- 
out reference  to  the  day  of  payment,  or  that 
that  day  has  passed,  or  be  used,  not  in  the 
sense  of  payable,  but  as  importing  an  exist- 
ing obligation  (Scudder  t.  Coryell,  10  N.  J. 
Law,  3i5;  FUe-Sharpenlng  Co.  v.  Parsons, 
54  Conn.  318,  7  Atl.  716;  Fowler  v.  HotTman, 
31  Mich.  219).  When  used  in  an  attachment 
statute,  it  signifies  that  the  day  when  pay- 
ment ought  to  l>e  made  has  arrived.  Bowen 
V.  Slocum,  17  Wis.  190.  Much  depends  upon 
the  context  and  evident  purpose  Intended. 
V.  S.  V.  Bank  of  North  Carolina,  6  Pet  36. 
As  used  in  this  statute,  and  as  applied  to 
premium  notes,  we  think  the  phrase  "claims 
due"  imports  existing  obligations  or  indebt- 
edness, without  reference  to  whether  an 
assessment  has  been  made  or  notified,  or 
not  The  evident  policy  and  purpose  of  the 
act  forbid  that  its  efTect  should  be  restrict- 
ed to  claims  already  payable,  as  distinguish- 
ed from  claims  owing  which  the  claimant 
can  presently  render  payable. 

2.  It  is  well  settled  that  by  the  law  of 
comity  between  the  several  states,  a  cor- 
poration created  by  one  sovereignty  is  per- 
mitted to  make  contracts  in  another,  and  to 
sue  In  its  courts,  but  upon  such  terms  and 
conditions  as  sach  other  sovereignty  shall 
prescribe;  and  it  may  be  excluded  from  su- 
ing In  its  courts  when  it  is  considered  con- 
trary to  its  policy,  or  prejudicial  to  its  In- 
terests. Bank  of  Augusta  v.  Barle,  13  Pet 
520,  588,  589;  Paul  v.  Virginia,  8  Wall.  180, 
181;  State  v.  Doyle.  40  Wis.  197,  198;  State 
V.  Mutual  Accident  Ass'n,  67  Wis.  620,  030, 
31  N.  W.  229;  Philadelphia  Fire  Ass'n  ▼. 
People  of  New  York,  119  U.  S.  117, 118,  7  Sup. 
Ct  108;  State  v.  Boot  83  Wis.  880,  54  N.  W. 
33;  Larson  v.  Anltman  &  Taylor  Co.,  86  Wis. 
284,  56  N.  W.  915.  The  whole  matter  is  one 
of  public  policy,  and  resting  in  the  discre- 
tion of  the  st»t«,  and  It  may  impose  such 
terms  and  conditions  as  it  sees  fit  The 
same  principle  and  right  of  exclusion  from 
the  privilege  of  suing  in  the  courts  of  the 
state  Is  applicable  in  the  case  of  a  receiver 
or  other  representative  of  the  corporation. 
Indeed,  the  right  of  any  receiver  appointed 
by  the  court  of  another  state  to  sue  as  such 
In  our  courts  rests  upon  the  principles  of 
Interstate  comity,  and  may  be  allowed  only 
upon  such  conditions,  or  prohibited  entirely, 
as  the  legislative  authority  of  the  state  may 
deem  most  conducive  to  the  interests  and 
welfare  of  the  people  of  the  state.    Oilman 
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T.  KetCham,  84  Wis.  60,  64  N.  W.  395;  Park- 
€r  V.  Mill  Co.,  91  Wto.  174,  64  N.  W.  751; 
Swing  V.  Lumber  Co.,  91  Wis.  517,  65  N. 
W.  174.  For  these  reasons.  It  is  not  neces- 
sary to  consider  wlietlier  the  act  in  ques- 
tion would  be  valid  or  operative  technically 
as  a  statute  of  limitations  or  not;  for  we 
Think  It  closes  the  courts  of  this  state 
against  claims  such  as  tlie  plaintiff  has 
brought  befc»*e  the  court,  and  that  the  de- 
feJidant's  demurrer  was  rightly  sustained. 
The  order  of  the  circuit  court  is  affirmed. 


KLOGHINSKI  t.   SHORES  LUMBER  GO. 
(Supreme  Court  of  Wisconsin.     May  22,  1896.) 

[NfOBT    TO    EWPLOTK— NBGLIOEKCa     OF    MASTaS — 

Special  Vrrdict— Fbi.i,ow  StBTAim. 

1.  In  an  action  by  an  empIoy6  for  personal 
Injuries  (defendant  t>eing  charged  with  negli- 
gence in  not  furnishing  safe  appliances,  in  not 
warning  plaintiff  of  the  danger  of  the  work,  and 
with  other  negligence  which  was  that  of  fellow 
servants  of  plaintifF),  a  special  verdict  finding 
that  defendant  iiad  famished  a  safe  place  to 
work  and  safe  appliances;  that  defendant  did 
not  warn  plaintiff  of  the  danger  in  performing 
the  work;  that  plaintiff  did  not  tell  defendant 
he  was  familiar  with  the  kind  of  work  he  was 
doing  when  injured;  that  plaintiff  did  not  know, 
and  could  not  by  the  use  of  reasonable  diligence 
have  learned,  of  the  dangerous  character  of  the 
work;  and  returning  the  answer,  "Yes,"  to  the 
question,  "Was  the  defendant  guilty  of  negli- 
gence, or  a  want  of  ordinary  care,  or  snch  care 
as  persons  •  •  •  of  ordinary  care  ordinarily 
use,  which  was  the  proximate  cause  of  plain- 
tiff's said  injury  ?" — will  not  support  a  Judgment 
for  plaintiff,  as,  even  if  the  negligence  imputed 
to  defendant  was  the  failure  to  warn  plaintiff 
of  any  danger  in  performing  the  work  required 
of  him,  it  was  necessary,  in  order  to  charge  de- 
fendant, to  find  that  defendant  knew  or  ought 
to  have  known  of  the  dangerons  character  of 
the  work,  and  knew  that  plaintiff  was  inexperi- 
enced and  Ignorant  of  the  danger. 

2.  Though,  where  one,  as  superintendent, 
negligently  directs  an  employe  to  work  on  a  log 
deck  with  him,  in  handling  logs  as  they  are 
brought  into  a  sawmill,  without  giving  him  nec- 
essary instructions  as  to  the  danger,  such  negli- 
gence will  be  regarded  as  that  of  the  master, 
yet,  having  himself  voluntarily  taken  part  in  the 
work,  which  was  no  part  of  his  duty  as  superin- 
tendent, a  negligent  direction  of  his  to  the  em- 
pioyfi  while  they  are  working  together  will  be 
regarded  as  that  of  a  fellow  servant 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

Action  by  John  Klochlnaki  against  the 
Shores  Lumber  Comjiany.  Plalntia  had  judg- 
ment against  defendant  company,  and  it  ap- 
peals.    Reversed. 

This  was  an  action  to  recover  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  al- 
leged negligence  of  the  defendant  while  in  Its 
employ  as  a  laborer  in  its  steam  sawmllL 
The  mill  Is  a  double  mill,  and  the  logs  are 
brought  into  it  over  live  rollers  by  a  chain 
with  brads  which  pierce  the  logs  and  haul 
them  up  on  a  log  deck,  on  each  side  of  which 
the  carriages  run  upon  which  the  logs  are 
placed  and  carriied  forward  to  the  saw.  The 
carriage  and  saw  on  each  side,  forming  a 
double  mill,  are  supplied  with  kigs  from  the 


log  deck,  and  the  machinery  for  handling 
the  logs  and  sawing  runs  with  great  speed. 
A  man  is  employed  on  the  log  deck  who 
stands  there  and  throws  the  logs,  as  the? 
come  in,  down  an  Incline  to  tbe  carriagt~i. 
with  levers  operating  machinery  for  that 
purpose,  and,  when  a  log  Is  thrown  onto  tbe 
carriage.  It  is  controlled  and  handled  b; 
means  of  a  steam  trip  or  jigger,  operated  bj 
tbe  sawyer  with  his  foot  The  work  of  hand- 
ling tbe  logs  on  the  log  deck  and  carriage  is 
required  to  be  done  in  a  quick  manner,  so  as 
to  keep  out  of  the  way  of  the  machinery,  and 
the  plaintiff  alleged  that  it  was  a  hazardous 
and  dangerous  employment,  even  to  experien- 
ced hands,  and  was  known  to  be  such  by  the 
defendant  On  the  day  of  the  injury,  the  log- 
deck  hand  had  become  disabled,  and  John  W. 
Murray,  the  defendant's  superintendent  an<; 
general  manager,  and  who  was  joined  as  a  de- 
fendant with  it,  to<^  the  plaintiff,  as  he  al- 
leges, from  his  work  In  the  shin^e  mill,  to  as- 
sist him  (Murray)  on  the  log  deck,  knowing 
the  plaintiff  to  be  without  experience,  skill,  or 
knowledge  In  that  work,  well  kno'wlng  Its 
dangerous  character,  and  without  Infonning 
the  plaintiff  of  or  explaining  the  same  to  blnu 
and  when  this  machinery,  steam  trip,  and 
Jigger  were  out  of  repair  and  defecti-ve,  and 
suffered  and  directed  the  plaintiff  to  assist 
blm  (Murray)  on  the  log  deck;  that  Mnrrar 
used  the  lever  and  threw  a  log  down  the  in- 
cline to  the  carriage  in  a  careless  and  negli- 
gent manner,  one  end  in  advance  of  the  oth- 
er, BO  that  It  swung  around  and  failed  tn 
catch  on  the  carriage  properly,  when  the  Jig- 
ger operated  by  the  sawyer  caught  tbe  1<^ 
near  Its  middle.  Instead  of  the  end,  and 
threw  It  around  suddenly,  without  warning, 
and  with  great  force  and  violence,  striking 
the  plaintiff  on  his  leg,  knocking  him  down. 
breaking  his  right  leg,  and  inflicting  on  blm 
other  injuries,  etc.;  that  the  injury  was  caus- 
ed without  the  fault  of  the  plaintiff,  and 
wholly  by  reason  of  "the  fault,  neglect,  and 
wrongful  acts  of  the  defendants,  in  putting 
the  plaintiff  to  work  in  such  danger  without 
informing  him  thereof,  and  in  allowing  said 
machinery  to  be  so  out  of  repair  and  de- 
fective, and  In  the  said  Murray  carelessly, 
negligently,  and  wrongfully  throwing  said 
log  down  the  incline  in  an  irregular  manner 
as  aforesaid."  It  was  admitted  by  the  an- 
swer that  tbe  defendant  Murray  was  tbe  sn- 
perlntendent  In  charge  of,  operating,  and 
running  the  mill  of  the  defendant  conipanj-. 
that  the  mill  was  constructed  and  operated 
substantially  as  stated,  and  that  tbe  plaintiff 
was  injured  while  at  work  therein  at  tbe 
time  stated;  but  It  was  alleged  that  bis  in- 
jury was  caused  by  his  own  carelessness  and 
neglect,  and  not  by  the  carelessness  or  neg- 
lect of  either  of  the  defendants,  and,  save  a<i 
admitted,  it  denied  all  other  allegations  of 
the  complaint 

At  the  trial  before  a  jury,  evidence  was 
given  on  the  part  of  the  plaintiff  tending  to 
show:    That  he  had  worked  for  the  defend- 
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ant  (or  over  two  Buniinen  in  and  about  the 
mill  and  shingle  mill,  and  just  before  his  in- 
Jury  he  was  at  work  in  the  shingle  mill. 
Tliat  Murray  called  him  to  work  on  the  log 
deck,  and  gave  falm  the  caat  hook,  and  Mur- 
ray was  then  handling  the  levers  on  the  log 
deck  by  which  the  logs  were  shot  up  onto 
the  deck.  That  he  straightened  two  logs  be- 
fore he  got  hurt  The  log  was  lying  crooked 
on  the  deck.  Murray  told  him  to  go  and 
straighten  it,  and,  when  he  was  doing  this, 
the  sawyer  kicked  the  log  with  the  Jigger, 
and  the  log  was  thrown  over  against  him, 
breaking  hia  leg.  That  he  had  never  work- 
ed at  that  kind  of  work  before.  Murray  did 
not  explain  that  it  was  dangerous,  but  the 
evidence  tended  to  show  that  he  bad  seen 
and  observed  how  the  work  was  done.  The 
evidence  was  that  the  work  on  the  log  deck 
was  usually  done  by  one  man,  who  handled 
the  levers  that  operated  the  steam  kicker,  a 
device  by  which  logs  were  thrown  from  the 
cliain  as  they  came  in,  to  the  carriage  on  ei- 
ther side;  that  the  plaintiff  did  not  use  this 
lever  at  all,  but  that  Murray  was  there  using 
It,  and  the  plaintiff  only  used  the  cant  hook 
to  straighten  the  logs  around,  and  Murray  di- 
rected him  to  straighten  the  log  when  he  got 
hurt;  that  the  sawyer  ought  to  have  been 
looking  to  see  tiiat  he  was  not  in  the  way 
when  he  tripped  the  Jigger.  And  ti^  evi- 
dence also  tended  to  show  that  it  was  not 
safe  to  go  down  on  the  log  deck  to  straighten 
a  log  without  first  signaling  the  sawyer  so 
that  he  might  not  throw  the  Jigger  up; 
that  it  was  nsnal  to  signal  him,  although  he 
probably  would  be  In  view  of  the  sawyer  In 
going  down  on  the  deck;  that  It  would  be 
dangerous  for  any  man  who  had  never  had 
jiny  experience  to  be  put  to  work  on  the  log 
deck.  The  defendant  moved  for  a  nonsuit, 
but  it  was  denied. 

The  defendant  Murray  testified:  That  he 
and  the  plaintiff,  at  the  time  of  the  injury, 
were  together  doing  the  work  of  one  man 
on  the  log  deck,  and  that  he  called  the 
plaintiff  up  to  roll  logs  or  straighten  them, 
and  he  worked  the  lever  to  throw  them  upon 
and  down  the  log  deck  on  either  side;  but 
he  denied  that  he  gave  him  any  direction  or 
indication  in  respect  to  the  log  which  in- 
jured him.  He  called  him  to  help  witness 
for  the  time  being,  and  did  not  leave  the 
entire  work  with  him,  for  the  reason  that  the 
device  tliat  throws  the  logs  off  from  the  live 
roll  either  one  way  or  the  ottier  woi^ed  very 
fast  and  by  steam,  and  he  was  afraid  to 
trust  it  in  his  hands,  for  fear  he  would  break 
it,  and  so  stayed  to  handle  it  himself.  That 
be  did  not  signal  the  sawyer,  when  the  plain- 
tiff went  down  near  the  log,  not  to  raise  the 
Jigger.  That  the  sawyer  could  see  the  man 
who  stands  on  the  log  deck  when  he  wants 
to  by  looking  around  the  column,  and  the 
man  who  handles  the  levers  on  the  log  deck 
can  step  around  sidewise  and  see  the  sawyer. 
This  man  and  the  sawyer  communicate  by 
tnotioua  sometimes.    To  do  so  they  will  step 


a  little  to  one  side.  That  he  could  have  sig- 
naled the  sawyer  not  to  have  thrown  the 
log  if  he  had  wanted  to.  He  insisted  that  he 
did  not  order  the  plaintiff  to  straighten  the 
log,  and  that  there  was  nothing  to  signal  the 
sawyer  for.  That  he  volunteered  without 
any  Instructions  from  him.  That  it  was  not 
his  business  to  go  there,  and  he  did  not  know 
he  was  going  there,  and  for  that  reason  did 
not  apprise  him  of  its  being  dangerous.  Had 
not  given  him  any  instructions  what  to  do. 
Had  him  there  to  roll  down  any  logs  that 
got  crooked,  and  to  straighten  the  logs.  The 
sawyer  testified:  Tliat  he  did  not  see  the 
plaintiff  when  he  was  hurt.  That  from 
where  he  stood  he  had  no  view  of  his  side 
of  the  log  deck,  excepting  of  the  first  log 
down  at  the  bumpers,  unless  he  stepped 
around  the  column.  If  the  man  at  the  lever 
on  the  log  deck  signaled  to  him,  he  would 
have  to  step  down  about  six  feet  from  his 
place  to  see.  That  he  never  bad  any  one 
signal  to  him,  while  he  worked  in  the  mill, 
that  he  was  coming  down  on  the  deck, 
and  not  to  raise  the  jigger.  Tliat  be  would 
have  tlurown  the  log  just  the  same  if  he  had 
seen  the  plaintiff,  for  be  would  have  expect- 
ed him  to  be  off  at  the  end  of  the  deck.  Mur- 
ray could  not  signal  him  from  where  he  stood 
at  the  levers.  No  man  could  do  so.  Consid- 
erable evidence  was  given  showing  the 
length  of  time  the  plaintiff  had  worked  in 
and  about  the  mill,  and  tiis  opportunities  for 
observing  the  nature  and  method  of  doing 
the  work  on  the  log  deck,  and  how  dangerous 
it  was,  and  his  knowledge  on  that  point. 
It  appeared  that  the  man  who  did  the  work 
on  the  log  deck  had  got  injured  in  the  morn- 
ing, and  Murray  went  to  fill  his  place,  and 
he  called  or  motioned  to  the  plaintiff  in  the 
stiingle  mill,  on  the  same  floor,  in  the  lower 
part  of  the  mill,  about  20  feet  distant,  where 
he  was  working,  to  come  and  help  him;  tliat, 
when  he  got  on  the  log  deck  with  Murray, 
the  iatt«r  took  the  cant  hook  and  indicated 
to  him  to  roll  the  logs;  that  he  was  there 
half  or  three  quarters  of  an  hour  before  he 
was  injured;  that  Murray,  the  superintend- 
ent, and  the  plaintiff  were  filling  the  place 
of  one  man. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  direct  a  verdict  in  Its  fa- 
vor, which  was  denied;  but,  on  motion,  the 
court  dismissed  the  action  as  to  the  defend- 
ant Murray.  The  jury  found  a  special  ver- 
dict, to  the  effect,  among  other  things,  that 
the  defendant  furnished  the  plaintiff  with  a 
reasonably  safe  place  to  work,  and  with  rea- 
sonaUy  safe  appliances  with  which  to  work 
at  the  time  of  his  injury,  and  that  he  was 
not  Injured  by  reason  of  any  failure  in  this 
respect,  or  because  the  mill,  machinery,  or  ap- 
pliances got  or  remained  out  of  repair.  It 
was  found:  (1)  That  the  defendant  did  not, 
through  its  foreman  or  any  of  its  agents, 
warn  the  plaintiff  of  any  danger  in  perform- 
ing the  work  required.  (2)  That  the  plaln- 
tut  did  not  tell  the  defendant  or  its  agents 
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that  be  was  familiar  wltb  the  partlcniar 
kind  of  work  he  was  doing  when  injured.  (8) 
That  the  plaintltt  did  not  know,  nor  could 
he  by  using  reasonable  diligence  hare  learn- 
ed, of  and  comprehended  the  dangerous  char- 
acter of  the  work  he  was  doing  when  in- 
jured. (4)  To  the  question,  "Was  the  de- 
fendant guilty  of  negligence,  or  a  want  of 
ordinary  care,  or  such  care  as  persons  or 
corporations  of  ordinary  care  ordinarily  use, 
which  was  the  proximate  cause  of  plalntifTs 
said  injury?"  the  Jury  answered  in  the  af- 
flrmatiTe,  and  also  found  that  the  plaindO 
was  not  guilty  of  any  contributory  negli- 
gence, and  fixed  his  damages  at  $500.  Tlie 
plaintiff  had  Judgment  on  the  special  verdict, 
from  which  the  defendant  appealed. 

Tomkins  &  Merritt,  for  appellant  O'Keefe 
&  Copeman  and  Dockery  &  Kingston,  for  re- 
spondent 

PINNBY,  J.  (after  stating  the  facts).  1. 
The  special  verdict  is  so  defective  that  it  does 
not  warrant  or  support  the  Judgment  The 
special  question  above  quoted  is  certainly 
unique,  but,  with  its  answer,  is  wholly  inade- 
quate to  show  that  actionable  negligence  of 
the  defendant  was  the  proximate  cause  of  the 
plaintiff's  injury.  After  a  manifestly  strenu- 
ous etTort  at  certainty  of  statement  and  clears 
nesa  of  definition.  It  still  fails  to  comply  with 
the  well-settled  rule  requiring  qnestions  to  be 
submitted  to  be  single,  direct,  and  plain  ques- 
tions. Carroll  y.  Bcban,  48  Wis.  218,  221.  A 
verdict  must  be  certain,  at  least  to  a  common 
intent,  and  must  directly,  fairly,  and  fully  re- 
spond to  the  material  issues  in  the  case,  so  as 
to  stand  as  a  final  and  unequivocal  decision 
of  the  matter  with  which  it  deals.  McOowan  v. 
Railway  Co.,  Jtt  Wis.  147,  157,  64  N.  W.  891. 
The  question  is  compound,  and,  while  calling 
for  an  affirmative  answer.  It  is  in  the  alterna- 
tive. "Was  the  defendant  guilty  of  negli- 
gence, or  a  want  of  ordinary  care,  or  such 
care,"  etc.,  "which  was  the  proximate  cause 
of  the  plaintlfTs  injury?"  The  question  was 
framed  in  objectionable  terms,  and  the  verdict 
as  a  whole  is  fatally  defective  for  uncertainty, 
and  for  that  It  does  not  extend  to  and  cover  a 
material  part  of  the  issue,  in  respect  to  which 
the  evidence  was  conflicting.  It  is  uncertain 
whether  the  negligence  imputed  to  the  defend- 
ant was  the  negligence  of  the  superintendent, 
Murray,  or  of  the  sawyer,  both  of  whom,  it 
will  be  seen,  were  at  the  time  to  be  regarded 
as  the  fellow  servants  and  co-employ€s  of  the 
plaintiff,  or  whether  this  finding  relates  to  the 
failure  of  the  defendant  to  warn  tlie  plaintiff 
of  any  danger  in  performing  the  work  requir- 
ed of  him,  and  of  which  It  was  found  he  was 
wholly  ignorant  If  it  relates  to  the  latter, 
these  findings  are  defective  In  that  they  do  not 
find  an  iDdlspenaable  part  of  the  issue,  name- 
ly, that  the  defendant,  "well  knowing  the 
plaintiff  to  be  without  skill  and  knowledge  of 
the  work,  and  well  knowing  its  dangerous 
character,"  failed  to  so  inform  the  plaintiff. 
Hera  die  veidlct  taO»  on  the  question  of  proxi- 


mate cause,  for,  unless  the  defendant  knew  or 
ought  to  have  Imown  of  some  occasion  for  in- 
formation or  instruction  on  this  point.  Its  neg- 
lect to  Impart  any  could  not  be  regarded  as 
the  proximate  cause  of  any  injury  that  ensued 
to  the  plaintiff  for  want  of  such  Informatioo 
or  instruction.  The  mere  fact  that  he  was  hi- 
Jured  because  he  was  inexperienced  and  ig- 
norant of  the  danger  and  hazard  would  not 
Bnfi9ce  to  <^iarge  the  defendant 

2.  The  plaintiff,  in  his  testimony.  Imputes 
negligence  to  the  sawyer  as  being  an  efficient 
cause  of  bis  injury;  but,  If  this  was  establish- 
ed. It  would  liave  been  the  negligence  of  a  co- 
employfi  or  fellow  servant  in  a  common  em- 
ployment of  the  same  master,  and  would  fur- 
nish no  ground  of  action  against  the  latter. 
The  same  holds  good,  we  think,  as  to  the  al- 
leged negligence  of  Murray,  the  superintend- 
ent and  manager  of  the  defendant  company. 
Whether  he  is  to  be  considered  as  a  vice  prin- 
cipal of  the  defendant,  or  a  co-employfi  and 
fellow  servant  of  the  plaintiff,  depends,  nnt 
upon  Murray's  grade  or  rank,  but  apon  the 
work  being  performed  by  him  and  tbe  plain- 
tiff at  the  time.  The  evidence  is  quite  dear 
that  Murray  took  hold  at  the  time  as  a  volun- 
teer to  do  the  work  on  the  log  dec^  in  place  of 
one  Just  disabled,  and  he  called  the  plaintiff  to 
assist  him  in  doing  it  This  was  no  part  of 
Murn^'s  ^uty  as  superintendent  or  manager, 
and  it  would  seem  that  he  and  the  idaintiff. 
in  any  view  that  can  fairly  be  taken  of  Q» 
case,  must  be  regarded  as  co-emidoyCs  and 
fellow  servants  of  the  defendant,  engaged  in 
a  common  employment  Whatever  order  or 
direction  Murray  gave  to  the  plaintiff  after  be 
commenced  the  work  on  the  log  deck,  and 
while  working  there  with  Murray,  must  be 
regarded  as  the  order  or  direction  of  a  co- 
employft  or  fellow  servant,  and  not  of  the  vice 
principal  of  the  defendant  Dwyer  v.  Ex- 
press Co.,  82  Wis.  307,  52  N.  W.  304;  Stna 
T.  Armour,  84  Wis.  623,  54  N.  W.  1000;  KlieiH 
V.  Manufacturing  Co.,  84  Wis.  148,  5S  N.  W. 
1119;  ECartford  v.  Railroad  Co.,  91  \^la.  374. 
04  N.  W.  1033.  But  if  Murray,  as  saperin- 
tendent  and  vice  principal,  negligently  ai>4 
improperly  directed  the  plaintiff  to  work  ra 
the  log  deck  with  him,  without  glrtn«;  him 
necessary  or  proper  wamlog  or  instmctlon  a» 
to  the  danger  and  hazard  of  worUnc  there, 
for  the  lack  of  which  he  got  injured,  this  mart 
be  regarded  as  the  negligent  act  of  the  defeai}- 
ant  for  which  it  would  be  liable.  For  these 
reasons  the  Judgment  of  the  circuit  conrt  is 
erroneous.  The  Judgment  of  the  cbrmlt  conr: 
is  reversed,  and  the  cause  is  remanded  for  • 
new  trial. 


BEERS  et  aL  v.  NORTH  MILWAUKEE 

TOWN-SITE  CO.  No.  2. 
(Supreme  CJeurt  of  Wisconain.     June  19.  18K.> 

CoKTR^OT  —  CoKSTBucriox  —  Mkimbb  or  Obai. 
Btatembnts. 
1.  A  contract  recited  tliat  defendant,  be- 
ing the  owner  of  a  certain  addition,  agreca  w 
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pay  plaintiff  "the  following  pricei"  for  ending 
the  streets,  alleys,  and  blocks  of  said  addition, 
and  for  depositing  grarel  on  the  streets  of  the 
same  (a  certain  amount  per  yard  for  excarating, 
and  another  amount  per  yard  for  graTel);  the 
woric  to  be  done  according  to  the  profiles  and 
plans  of  defendant,  and  the  instructions  of  its 
engineers;  the  ezca ration  to  be  deposited  where 
directed,  and  3,000  yards  of  it,  if  so  desired,  to 
be  deposited  at  a  certain  place  without  extra 
charge;  "tiie  amount  of  u>e  ezcaration  from 
blocks,  alleys,  and  streets  of  said  addition  to  be 
detprmined  by"  defendant;  the  gravel  to  be  de- 
posited "whereTer"  defendant  "directs,"  in  such 
quantities  "as  may  be  directed";  work  to  be 
commenced  on  or  before  a  certain  date,  and 
completed  on  or  before  another  date;  payments 
to  be  made  on  estimates  of  engineer  each  month 
for  work  done  the  preTious  month,  less  15  per 
cent.  SeUL  that  tne  contract  did  not  entitle 
plaintiff  to  do  all  the  work  shown  by  the  profiles 
and  plans,  but  that  defendant  could  at  an^  time 
pat  an  end  to  the  work. 

2.  Statements  and  representations  as  to  the 
aaionnt  of  work  to  be  done,  made  dnriog  the 
negotiatioDS,  and  previous  to  the  execution  of 
a  written  contract,  must  be  considered  merged 
therein. 

Appeal  from  superior  court,  Milwaukee 
county;   J.  C.  Ludwig,  Judge. 

Action  by  Jarrls  F.  Beers  and  others 
against  the  North  Milwaukee  Town-Site  CJom- 
pany  No.  2.  Judgment  for  plaintlfts.  De- 
fendant appeals.     Rerersed. 

This  la  an  action  to  recover  damages  for  the 
loss  of  future  prdflts  by  reason  of  the  aUeged- 
breach  by  the  defendant  of  a  contract  it  had 
noade  with  the  plaintiffs  for  grading  the 
streets,  alleys,  and  biodcs  of  addition  Na  2 
to  North  Milwaukee;  the  defoadant  having 
refused  to  allow  the  plalntUfs  to  fully  per- 
form their  contract  The  memorandum  of 
agreement  was  set  out  at  length  in  the  com- 
plaint, and  was  that: 

"The  defendant,  being  the  owner  of  addi- 
tion No.  2  to  North  Milwaukee,  agrees  to  pay 
tke  plaintiffs  the  following  prices  for  grad- 
lOK  the  streets,  alleys,  and  blocks  of  said 
addition,  and  for  depositing  gravel  or  stone 
sitaUa  on  the  streets  of  the  same.  The  work 
Is  to  be  executed  according  to  the  profllcs  and 
plans  of  said  company,  and  the  instructions 
of  their  engineers.  The  excavation  is  to  be 
deposited  below  grade,  and  where  directed. 
It  is  mutually  agreed  and  understood  that 
said  second  party  [plaintiffs]  will  deposit 
about  3,000  yards  of  said  excavation  on  ad- 
jacent proper^  east  at  the  Cedarburg  road. 
If  so  directed,  without  any  additional  charge 
per  cubic  yard.  The  amount  of  the  excava- 
tion from  blocks,  alleys,  and  streets  of  said 
addition  to  be  determined  by  said  company. 
Wherever  said  first  party  [defendant]  directs, 
said  second  party  [plaintiffs]  is  to  deposit 
Kood  gravel  or  stone  spalls,  or  both,  on  the 
streets  of  said  addition.  In  such  quantities  as 
may  be  directed,  and  in  a  workmanlike  man- 
ner, after  said  streets  have  been  constructed. 
WorIc  to  be  commenced  on  or  before  May  1, 
1893,  and  to  be  completed  on  or  before  Octo- 
tier  1st  of  the  same  year.  Blstimates  to  be  made 
on  or  abont  the  lat  of  each  month  for  woiic 
done  the  previous  month,  and  payments  for 


the  same,  leas  15  per  cent,  made  about  the 
5th  of  the  same  month.  Party  of  the  first 
part  [defendant]  agrees  to  pay  party  of  the 
second  part  [plaintiffs],  for  doing  said  work 
according  to  the  estimates  furnished  by  their 
engineer,  the  following  prices  per  cubic  yard, 
measured  in  excavation: 

Earth  excavation,  per  coble  yard 9    20 

Gravel  or  stone  qpalls,  per  cubic  yard . .     1  22" 

It  was  alleged:  That  the  profiles  mention- 
ed in  the  contract  outlined  the  surface  of  the 
groimd  so  platted,  established  the  street 
grades  and  levels,  and  showed  excavations  to 
be  made  from  said  streets,  to  reduce  same 
to  the  grades  and  levels  indicated  thereon, 
aggregating  65,113)^  cubic  yards;  and,  by 
the  plans  mentioned  in  the  contract  the 
blocks  in  said  plat  were  to  be  graded  and 
leveled  so  that  the  same  would  present  as 
even  and  level  a  surface,  in  conformity  with 
the  street  levels,  as  the  plat  of  ground  would 
permit  which  would  necessitate  further  ex- 
cavation aggregating  30,000  cubic  yards.  That 
to  make  and  improve  the  streets  of  said  ad- 
dition in  accordance  with  the  plans  mentioned 
In  said  agreement,  and  as  contemplated  and 
represented  by  the  defendant  would  require 
the  depositing  of  10,862  cubic  yards  of  gravel 
and  stone  spalls  or  chips  thereon.  It  la  fur- 
ther alleged  that  the  offer  made  and  accepted 
for  doing  ssld  work  was  made  according  to 
the  profiles  then  exhibited  to  the  plaintiffs, 
and  the  plans  of  said  company,  wbidi  were 
verbally  stated.  The  gravel  and  stone  spalls, 
according  to  said  profiles  and  plans,  were  to  be 
deposited  on  the  streets  to  an  average  depth 
of  eight  inches;  and  the  defendant's  secretary 
represented  to  the  plaintiffs  that  said  plans  and 
woi^  including  the  like  work  on  their  adja- 
cent town  site,  No.  1,  would  require  the  exca- 
vation and  removal  of  125,000  cubic  yards  of 
earth.  It  was  allied  that  the  plaintiffs  en- 
tered upon  the  performance  of  said  contract 
concerning  town  site  No.  2,  and  excavated  and 
removed  from  its  streets  16,185  cubic  yards, 
and  sublet  other  portions,  but  before  the  com- 
pletion of  the  work,  at  the  request  of  the  de- 
fendant, they  agreed  to  and  did  suspend  the 
wortc  xmtil  the  next  season.  May  1,  1894,  but 
the  defendant  was  not  ready  to  proceed  with 
the  work  that  season,  and  at  the  opening  of 
the  season  of  1895,  plaintiffs  being  ready  and 
willing  to  perform  the  contract  defendant  re- 
fused to  allow  them  to  resume  the  work,  or 
further  perform  the  same.  The  plaintiffs 
claimed,  for  the  loss  of  anticipated  profits 
which  would  have  accrued  from  a  full  and 
fair  i)erformance  of  the  contract  damages  In 
the  stun  of  910,162.80,  being  the  profits  from 
07,125  cubic  yards  of  excavation,  and  10,862 
cubic  yards  of  gravel  and  stone  spalls,  and 
other  items,  as  stated,  and  demanded  Judg- 
ment accordingly.  The  defendant  demurred 
to  the  complaint  for  the  reason  that  it  did  not 
state  fttcts  sufficient  to  constitute  a  cause  of 
action.  Upon  argument  the  court  entered  an 
order  overruling  the  demurrer,  from  which  the 
defendant  appealed. 
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Timlin  &  Gllckamaa,  for  appellant  Blllott, 
Hlckox  &  Orotfa,  tor  respondents. 

PINNEY,  J.  (after  stating  the  facts).  The 
contention  of  the  defendant  Is  that,  after  the 
plaintlSGs  had  entered  upon  the  worli  describ- 
ed in  the  contract,  it  had  the  right,  when  it 
chose,  to  Interrupt  and  put  an  end  to  the 
work.  The  contract  seems  to  be  complete  in 
all  Its  partlcnlars,  and  there  Is  nothing  on 
the  face  of  It  to  suggest  or  warrant  the  belief 
that  any  of  the  terms  agreed  upon  had  been 
omitted,  or  that  it  did  not  embrace  all  that 
the  parties  had  actually  agreed  upon,  and  it 
does  not  appear  from  the  complaint  that  any- 
thing can  properly  be  supplied  by  extrinsic 
or  parol  evidence.  Hel  t.  Heller,  53  Wis. 
415,  418,  419,  10  N.  W.  620;  Farmers'  Loan 
&  Trost  Co.  T.  Commercial  Bank,  15  Wis. 
424;  CaldweU  v.  Perkins  (Wis.)  67  N.  W. 
29.  The  contract  states  that  the  defendant, 
being  the  owner  of  addition  No.  2,  "agrees  to 
pay  party  of  the  second  part  the  following 
prices  for  grading  the  streets,  alleys,  and 
blocks  of  said  addition,  and  for  depositing 
gravel  or  stone  spalls  uix>n  the  streets  of  the 
same."  Prima  facie,  this  Is  not  an  agree- 
ment for  grading  all  the  streets,  etc,  or  for 
graveling  or  putting  stone  spalls  on  all  of 
them.  It  does  not  expressly  so  provide. 
The  subject  of  the  contract  is  the  prices  per 
cubic  yard  of  excavation,  according  to  which 
compensation  was  to  be  paid  for  grading, 
etc.,  which  was  to  be  done  according  to  the 
profiles  and  plans  of  the  company  and  the 
instructions  of  Its  engineers,  the  excavation 
to  lie  deposited  where  directed;  and  3,000 
cubic  yards  of  It,  If  so  directed,  was  to  be 
-deposited  on  the  Cedarburg  road  without  ad- 
ditional charge.  It  is  then  provided  that 
"the  amount  of  the  excavation  from  blocks, 
alleys,  and  streets  of  said  addition  Is  to  tte 
determined  by  said  company,"  the  defend- 
ant As  to  gravel  or  stone  spalls,  or  both, 
the  plaintiffs  were  to  deposit  them  "wher- 
ever said  first  party  directs,  in  such  quanti- 
ties as  may  be  directed,  *  *  •  after  the 
streets  have  been  constructed."  Beyond 
question,  the  quantity,  or  whether  any,  in- 
deed, should  be  so  deposited,  was  optional 
with  the  defendant  or  Its  engineers.  The 
oase  is  much  stronger  for  the  defendant  in 
favor  of  its  right  to  stop  the  work  when  it 
chose,  than  Wells  v.  Railway  Co.,  30  Wis. 
<j06.  That  was  a  case  where  the  company 
telegraphed  to  the  plaintiff  that  it  "wanted 
ballasting  done  from  B.  to  BI.,  for  which  it 
would  pay  at  a  certain  rate  per  cubic  yard," 
and  plaintiff  telegraphed,  accepting  the  prop- 
osition; where,  also,  a  written  proposition 
by  the  plaintiff  "to  do  all  the  train  work  re- 
-quired  by  the  company  for  the  grading  of 
the  depot  and  side  track  In  the  city  of  M.," 
at  a  certain  price  per  cubic  yard,  was  also 
accepted  by  the  company.  It  was  there  held 
that  the  contracts  were  unambiguous,  and 
were  only  for  so  much  ballasting  and  grad- 
ing, respectively,  at  the  places  named,  as  the 


company  should  wish  to  have  done,  and  that 
parol  evidence  offered  by  the  plaintUf  that  s 
specific  amount  of  such  ballasting  or  grad- 
ing was  required  at  such  place  to  complete 
the  work,  or  render  the  road  serviceable,  and 
that  he  was  prevented  by  the  company  froci 
doing  such  work,  to  his  damage,  was  prop- 
erly rejected.     In  the  present  case   the  de- 
fendant was  to  determine  the  amount  of  ex- 
cavation that  the  plaintiffs  were  to   do,  as 
well  as  the  quantity  of  gravel  or  stone  spalls, 
or  both,  if  any,  that  were  to  be  pat  on  the 
streets.     We  think  that  Wells  v.  Railway  Co. 
rules  the  present  case,  and  that  the  demnrrer 
was  erroneously  overruled.     The  contentloo 
that  the  provisions  of  the  contract  in  ques- 
tion gave  to  the  defendant  only  the  right  to 
say  that  the  excavation  or  fill  might  at  any 
particular  place,  be  varied  from  tliat  indicat- 
ed by  the  profiles  exhibited  and  the  plans  al- 
leged to  have  been  verbally  stated  before  the 
contract  was  made,  reduces  them   to   com- 
parative!^ little  force  or  effect  and  doea  not, 
we  think,  meet  the  necessities  of  the  argu- 
ment    With  regard  to  the  statements  and 
representations  made  during  the  negotlati<»i. 
and  previous  to  the  execution  of   the   coa- 
tract  they  must  be  considered  to  have  beeo 
merged  in  the  written  agreement   ao  as  lu 
be  neither  pleadable  nor  admissible  In  evi- 
dence.    The  area  of  the  cross  sections  of  tlH^ 
profiles  referred  to  in  the  contract  and  their 
length,  reduced  the  computation  of  the  nom- 
ber  of  cubic  yards  of  excavation,  upon  the 
basis  of  which  compensation  was  to  be  made, 
to  a  certainty;   and  if  It  waa  intended  thai 
the  contract  was  to  extend  to  the  grading, 
etc.,  of  all  the  streets,  etc.,  then  the  provi- 
sion giving  the  defendant  the  right  to  deter- 
mine the  amount  of  the  excavation,    under 
tlie  plalntitCs'  contentton,  would  have  no  sub- 
stantial force  or  meaning.     It  la  said  that 
the  plans  for  doing  the  work  were  verball; 
stated  when  the  contract  was  made,  and  that 
what   they   were  might   be   shown   in   evi- 
dence, in  order  to  explain  the  written  stipu- 
lations of  the  contract;  but  what  these  plan^ 
were  is  not  averred,  or  made  to  appear,  and 
no  argument  in  support  of  the  claim  of  ei- 
ther party  can  be  based  on  this  ground,  as 
the  terms  of  the  contract  in  that  respect  are 
indeterminate  and  uncertain,  and  parol  evi- 
dence to  show  what  they  were  would  seem 
to   be    Inadmissible.     The   case  of   Irish   t. 
Dean,  39  Wis.  562,  is  quite  in  point     Therf 
D.  covenanted  with  I.  to  sell  and  deliver  to 
the  latter  "milk  and  cream  of  good  quality, 
and  in  sufficient  quantity  for  his  use  in  the 
Park  Hotel,  kept  by  him,"  of  which  be  had 
a  lease  for  five  years  from  the  date  of  the 
contract,  "said  milk  and  cream  to  be  daily 
furnished  and  delivered"  at  specified  prices; 
and  I.  covenanted  to  purchase  of  D.,  at  said 
prices,  "all  the  milk  and  cream  that  he  may 
use  In  the  hotel  kept  by  him,  known  as  the 
'Park  Hotel,'  and  to  pay  for  the  same  at  the 
end  of  each  month  in  full."    About  a  year 
after,  I.  refused  to  receive  any  more  milk  or 
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cream  from  D.;  and,  vpqp  D.'b  claim  tor 
damages  tor  breach  of  ancb  contract,  It  was 
held  tliat,  the  contract  being  silent  as  to  Its 
duration,  either  party  might  terminate  it 
at  pleasore,  upon  reaaonable  notice,  and  pa- 
rol evidence  that  the  contract  was  tor  a 
specific  time  was  Inadmissible.  The  conten- 
tion that  the  contract  in  the  present  case  ex- 
tended to,  and  unconditionally  embraced,  the 
entire  work  of  grading  all  the  streets,  alleys, 
and  blocks  of  addition  No.  2,  and  depositing 
the  gravel  or  stone  spalls  on  the  streets  of 
the  same,  rests,  as  it  seems  to  ns,  npon  an 
implication  from  the  nse  of  general  language, 
which,  fairly  considered,  relates  to  the  woi^ 
of  that  kind  that  the  defendant  had  to  do, 
and  is  met  by,  and  wholly  overcome  by,  the 
third  clanse  of  the  contract,  reserving  to  the 
defendant  the  determination  of  the  amount 
of  excavation,  and  the  amount  of  gravel  or 
stone  spalls,  or  both,  that  should  be  deposit- 
ed upon  the  streets,  as  already  stated.  The 
allegations  of  the  complaint  do  not  show 
that  any  provision  legally  material  to  the 
construction  of  the  contract  upon  this  point 
was  omitted  from  it,  and  there  are  no  facts 
stated  in  the  complaint  to  furnish  any  legal 
ground  for  any  different  construction  than 
that  the  action  of  the  defendant  in  stopping 
the  work  was  warranted  by  the  contract. 
The  fact  that  the  work  was  "to  commence 
on  or  before  May  1,  18S3,  and  be  completed 
on  or  before  October  1st  of  the  same  year," 
does  not  contravene,  but  is  entirely  consist- 
ent with,  the  right  of  the  defendant  to  de- 
termine how  much  should  be  done  under  the 
contract.  In  order-  that  it  might  retain  con- 
trol of  the  amount  of  its  expenditure  hi  its 
town-site  enterprise,  as  circumstances  might 
Tender  exx)edlent.  No  facts  are  presented  by 
the  complaint.  If  any  would  be  competent, 
sufficient  to  furnish  any  ground  for  any  oth- 
er construction  or  diflFerent  conclusion.  We 
must  hold,  upon  the  case  before  us,  that  the 
contract  cannot  form  the  basis  of  a  recovery 
of  future  profits.  For  these  reasons  the  de- 
murrer was  improperly  overruled.  The  order 
of  the  superior  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 


RBIOHBRT  V.  NEUBBR  et  aL 
(Supreme  Court  of  l^sconsin.     June  10,  1896.) 

fiONX  FiDI  PORCHA.SER — NOTICB  OF    tTXKBCORDBD 

HoBTOAOi— Paoor  or  Transfbr — Prb- 
SimPTION  ON  ArrBAL. 

1.  Tbe  recital  in  a  deed,  at  the  end  of  the 
covenant  against  Ineombrances,  "except  a  cer- 
tain mortgage  for  $900,"  is  notice  to  the  gran- 
tee, and  those  claiming  under  him,  of  audi  an 
unrecorded  mortgage. 

2.  A  grantee  cannot  cl^m  as  against  an  un- 
recorded mortgage,  of  which  he  was  given  no- 
tice by  a  recital  in  his  deed,  though  the  mort- 
gagee kept  tbe  mortgage  from  record  to  escape 
taxation  on  account  thereof. 

3.  Transfer  of  a  note  and  mortgage  is  suf- 
ficiently pfoved,  in  an  action  to  foreclose,  by 
.plaintiff  rjivisg  to  evidence  the  note  and  a  duly- 


executed    assignment   from   the   mortgagee   ta 
plaintifF  of  the  mortgage. 

4.  It  will  be  assumed  on  appeal  that  objec- 
tions made  to  evidence,  rulings  on  which  do  not 
appear,  were  overruled,  the  evidence  being  es- 
sential to  the  finding  made. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Conrad  K.  Reichert  against  Hen- 
ry Neuser  and  others.  Judgment  for  plalntifT. 
Defendant  Neuser  appeals.    Affirmed. 

This  action  was  for  the  foreclosure  of  a 
mortgage  given  by  Belle  Farr  to  Christina 
Sensing,  to  secure  tbe  payment  of  a  promis- 
sory note  for  (900  and  Interest,  upon  the 
premises  described  in  the  complaint,  March 
19,  1890,  but  not  recorded  until  June  24th  of 
the  same  year.  April  8,  1890,  the  mortgagor, 
Belle  Farr,  for  a  valuable  consideration,  sold 
and  conveyed  the  mortgaged  premises  to 
Thomas  and  Isabella  Nelson,  who,  it  is 
claimed,  had  no  notice  in  fact  of  the  exist- 
ence of  the  mortgage,  but  in  the  warranty 
deed  to  them,  at  the  end  of  the  covenant 
against  incumbrances,  there  was  an  exception 
in  these  words:  "Except  a  certain  mortgage 
for  ?900."  On  May  9, 1890,  the  Nelsons  mort- 
gaged the  same  premises  to  the  defendant 
Paul  Lachmund  for  (700,  and  on  the  15th  day 
of  May,  in  the  same  year,  the  Nelsons  con- 
veyed the  same  premises  to  Julia  Nelson,  and 
on  the  15th  day  of  September,  1800,  and  after 
the  said  mortgage  for  $900  had  been  record- 
ed, Julia  Nelson  conveyed  the  same  premises 
to  the  defendant  Henry  Neuser,  subject  to  the 
mortgage  of  the  defendant  Lachmund,  which 
he  agreed  to  pay.  At  the  time  of 
the  execution  and  delivery  of  said  sev- 
eral conveyances  to  Thomas  and  Isabella 
Nelson,  to  Julia  Nelson,  and  to  the  defend- 
ant Neuser,  neither  of  said  grantees  had  any 
actual  notice  of  the  existence  of  the  mort- 
gage to  Christina  Sensing  for  $900;  and  they 
claimed,  respectively,  to  be  purchasers  of  the 
said  premises,  under  their  said  deeds,  for  a 
valuable  consideration.  The  defendant  Neu- 
ser set  up,  by  way  of  answer,  that  he  was  a 
bona  fide  purchaser  of  the  said  premises,  for 
a  valuable  consideration,  without  notice  of 
the  mortgage,  at  the  time  of  his  purclflise. 
Tbe  note  and  mortgage  were  produced  and 
offered  in  evidence,  with  an  assignment  of 
the  mortgage  to  the  plaintiff,  dated  and 
acknowledged  February  23,  1893.  The  court, 
after  hearing  the  evidence,  found,  in  sub- 
stance, among  other  things,  that  the  recital 
in  the  deed  from  Belle  Farr  to  Thomas  and 
Isabella  Nelson  that  the  premises  were  "free 
and  clear  from  all  Incumbrances  whatever, 
except  a  certain  mortgage  for  $900,"  was  suffi- 
cient constructive  notice  to  put  the  defend- 
ant and  his  grantors,  the  Nelsons,  upon  in- 
quiry as  to  the  existence  of  the  mortgage; 
that  said  defendant  Neuser  and  his  said  gran- 
tors made  no  inquiry  concerning  said  mort- 
gage when  said  premises  were  conveyed  to 
them,  respectively;  that  his  and  their  rights, 
respectively,  were  subject  to  the  said  mort- 
gage,—and  gave  Judgment  of  for»:losure  in 
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fitvor  of  the  plaintiff,  and  agaiost  tbe  defend- 
ants, In  ;the  usual  form,  from  whlcb  tbe  de- 
fendant Henty  Menser  appealed. 

Dalbeig  ft  Bedier  and  Byron  D.  Paine,  for 
appellant.  La  Boule-  &  Hunt,  for  respond- 
ent 

FINNEY,  J.  (after  stating  the  facts).  Tbe 
defendant  Neuser  could  trace  and  make  out 
bis  title  to  the  preniiises  In  question  only  by 
and  through  the  deed  of  conreyance  from 
Belle  Farr  to  Thomas  and  Isabella  Nelson. 
In  this  deed  It  was  covenanted  that  said 
premises  were  "free  and  clear  of  all  In- 
cumbrances whatever,  except  a  certain  mort- 
gage of  $900."  It  seems  to  be  well  settled 
that,  although  a  purchaser  of  real  estate  may 
be  totally  Ignorant  of  the  recitals  in  his  own 
deed,  yet  every  recital  of  a  fact  affecting  the 
title  to  the  premises,  contained  in  It,  will  be 
presumed  to  be  known  to  such  purchaser,  and 
he  will  be  aftected  with  notice  thereof  In 
the  same  manner,  and  to  the  same  extent, 
as  though  he  had  actual  notice;  and  so  It  Is 
hdd  that  notice  derived  from  the  recitals  in 
the  deed  to  a  purchaser  is  actual  notice,  al- 
though it  rests  on  a  presumption  of  law.  Mr. 
Wade,  In  his  book  on  the  Law  of  Notice,  thus 
states  tbe  rule,  and  cites  a  great  ntmiber  of 
authorities  to  sustain  It:  "In  many  cases 
where  it  Is  sought  to  charge  a  purchaser  with 
notice  of  the  recitals  contained  in  Instruments 
affecting  the  title,  other  than  his  own  Imme- 
diate deed.  It  is  characterized  as  'constructive 
notice,'  or  "presumptive  notice."'  Wade, 
Notice,  {{  S08,  309.  In  this  state  the  rule  is 
broadly  laid  down  that,  "where  a  purchaser 
cannot  make  ont  a  title  but  by  a  deed  which 
leads  to  another  fact,  he  will  be  presumed  to 
have  knowledge  of  that  fact,"  and  dear  and 
decisive  authorities  to  that  effect  were  cited. 
Prlngle  v.  Dunn,  87  Wis.  450,  466.  ■  Accord- 
ihgly,  it  was  there  held  that  the  purchaser 
must  be  chai-geable  with  what  appeared  in 
his  chain  of  title,  and  a  clause  In  the  deed  to 
his  grantor,  that  the  premises  "are  clear  and 
free  from  all  incumbrances,  except  a  mort- 
gage to  tbe  La  Crosse  Railroad  Co.,  which 
I  &■>  to  save  tbe  said  B.  harmless  from, 
and  thus  referring  to  the  mortgage  aa 
an  existing  Incumbrance,  the  purchaser 
could  not.  In  good  faith,  claim  that  it  was 
not  a  lien  on  bis  property.  Tbe  recital  Is 
sufficient  If  tbe  party  cannot  make  out  his 
title  to  the  particular  purchase  without  an 
instrument  which,  by  Its  recitals,  leads  him 
to  the  fact  of  which  be  is  to  be  charged  with 
notice.  It  Is  objected  that  the  recital  In  ques- 
tion Is  not  sufficiently  specific  and  certain 
to  operate  as  notice,  within  the  rule,  and 
does  not  contain  sufficient  Information  to  put 
a  man  of  reasonable  prudence  npyn  inquiry 
leading  to  the  truth,  so  as  to  operate  as  no- 
tice. In  Bennett  v.  Keehn,  67  Wis.  154,  29  N. 
W.  207,  and  30  N.  W.  112,  there  was  a  deed 
with  an  exception  from  the  covenants,  as  In 
this,  "except  a  mortgage  of  $1,400,"  and  it 
was  said  that  this  exception  in  the  deed  in 


question,  in  the  ^covenant  against  Incam- 
brances,  is  undoubtedly  notice  to  the  grantee 
of  the  existence  of  such  mortgage.  In  Beed 
T.  Gannon,  50  N.  Y.  345,  a  covenant  by  tbe 
grantor.  In  a  deed  conveying  certain  property, 
in  which  he  covenanted  to  pay  off  and  dis- 
charge "any  lien,  mortgage,  or  Incnmbrance.. 
of  whatsoever  kind  or  description,  existing  on 
the  same,  within  ninety  days,"  was  notice  to- 
the  grantee  of  Incumbrances;  and  in  Hamil- 
ton V.  Nutt,  34  Conn.  501,  the  deed  under 
which  the  grantee  claimed  was  made  sub- 
ject to  "two  mortgages  for  $2,000,"  and  con- 
tained a  warranty  against  all  t'laima  "ex- 
cept said  mortgages."  There  were  two  prior 
mortgages,— one  of  $1,500,  which  was  record- 
ed, and  of  which  the  gmntee  had  actual 
knowledge,  and  one  of  $2,000,  which  was  not 
recorded,  and  of  which  he  had  no  notice,  ex- 
cept such  as  was  given  in  his  deed.  He  bad 
been  assured  by  his  grantor  that  his  righti, 
would  be  subject  only  to  tbe  mortgage  of 
which  he  had  knowledge.  He  did  not  read 
his  deed,  and  was  not  aware  of  the  clause  re- 
ferred to;  and,  against  the  objection  that  tbe 
exceptions  were  vague  and  uncertain,  it  wa» 
held  that  he  would  be  presumed  to  know  the 
contents  of  his  deed,  and  that  the  exceptiott$ 
were  sufficient  to  put  him  upon  Inqniry,  and 
charge  him  with  a  knowledge  of  snch  fact* 
as  might  have  been  ascertained  by  proper  in- 
quiry. Price  V.  McDonald,  64  Am,  Dec  657; 
Willis  V.  Gay,  26  Am.  Rep.  32&  Inquiry  of 
the  grantor  In  the  deed  to  Thomas  and  Isa- 
bella Nelson,  In  which  the  recital  in  qaestioo 
is  contained,  would,  no  doubt,  have  resulted 
In  the  ascertainment  of  tbe  name  of  tbe  mort- 
gagee and  holder  of  the  mortgage,  and  all 
other  material  facta.  Conceding  that  the  de- 
fendant Neuser  and  the  Nelsons  were  several- 
ly purchasMB  for  value  under  their  respective 
deeds,  and  without  actual  notice  of  the  exisi- 
ence  of  the  mortgage  In  question,  jet  the  re- 
cital contained  In  the  deed  through  which 
alone  they  could  trace  title  to  the  premises 
was  notice  of  the  existence  of  the  mortgag*. 
and  rendered  their  rights  subject  thereto.  An 
inquiry  conducted  with  reasonable  diligence 
would  have  led  them  to  actual  knowledge  of 
the  facts. 

The  fact  that  tbe  mortgagee,  Urs.  Bensins. 
as  appears  from  the  evidence,  withheld  the 
mortgage  from  tbe  record  until  after  the  as- 
sessor for  1890  had  completed  his  laboTS,  in 
order  that  she  might  escape  taxation  on  ac- 
coimt  of  the  mortgage,  would  not,  of  ItseiU 
prevent  her  from  subsequently  enforcing  :;. 
The  objection  that  the  transfer  of  the  notf 
and  mortgage  by  her  to  the  plaintiff  was  n  >: 
sufficiently  proved  is  untenable.  The  plaintiff 
offered  In  evidence  the  note  and  a  duly  wit- 
nessed and  acknowledged  assignment  froiu 
her  to  him  <^  tbe  m<Htgage.  Objection  wa« 
made  to  their  reception,  and  it  does  net  aT>- 
pear  that  the  court  made  any  express  mlia; 
thereon;  but,  having  found  for  the  plaintiff, 
it  must  be  assumed  upon  appeal  that  the  <<i>- 
Jectlons  made  in  tbe  circuit  court  were  orpr- 
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rnled,  especially  as  the  evidence  objected  to 
Tras  essential  to  a  finding  for  the  plaintiff. 

There  are  no  other  questions  requiring  con- 
sideration, and  it  is  clear  that  there  was  no 
«rror  in  the  judgment  appealed  from.  The 
Judgment  of  the  circuit  court  Is  affirmed. 


KINGMAN  et  al.  t.  WBISBE  et  aL 
<Snpreine  Canrt  of  Nebraska.    June  16.  1896.) 

Attachueht— Fbauddlint  DiSFOtAi.  or 
Phopertt. 
The  erldence  examined,  and  held  insuf- 
ficient to  anstain  the  finding  and  Judgmmt  of 
-the  trial  court. 

(Syllabiu  bj  the  Co(i.<t) 

BSrror  to  district  court,  Thurston  coiunty; 
Korrls,  Judge. 

Action  by  Kingman  &  Co.  against  Welser 
Bros.  From  an  order  dismissing  the  attacli- 
ment,  plaintiffs  bring  error.    Revwsed. 

James  H.  Mcintosh,  for  plaintiffs  in  error. 
7.  M.  Franse  and  A.  0.  Abbott,  for  defend- 
-ants  in  error. 

HARRISON,  J.  Plaintiffs  instituted  an  ac- 
tion against  defendants,  or  the  firm  of  which 
they  were  members,  in  the  district  court  of 
Thurston  county,  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note  exe- 
•cnted  by  the  firm  and  delivered  to  plaintiffs, 
and  caused  a  writ  of  attachment  to  Issue  In 
-sach  action;  the  grounds  therefor,  as  stated 
In  the  attachment  affidavit,  being  as  follows: 
"That  the  said  defendants  are  about  to  con- 
Tert  their  property,  or  a  part  thereof,  into 
money  for  the  purpose  of  putting  it  beyond 
the  reach  of  their  creditors;  and  that  they 
bave  assigned,  removed,  and  disposed  of 
their  property,  or  a  part  thereof,  with  the  in- 
tent to  defraud  their  creditors;  and  that 
they  have  property  and  rights  of  action 
-which  they  conceal."  The  writ  was  Issued 
and  levied  on  certain  property  as  the  prop- 
erty of  the  defendant  firm.  In  the  action, 
snbsequently  to  the  issue  and  levy  of  the 
writ,  a  motion  to  discharge  the  attachment 
-was  filed  for  the  partnership,  the  reason  as- 
signed being  that  the  statements  contained 
In  the  affidavit  were  untrue.  On  a  hearing 
-of  the  motion  It  was  sustained,  and  the  at- 
tachment order  discharged.  Plaintiffs  filed 
-a  bond  and  removed  the  attaclunent  branch 
-of  the  case  to  this  court  for  review  of  the 
proceedings  of  the  trial  court  therein.  The 
sole  question  presented  for  determination  is, 
was  there  sufficient  evidence  to  sustain  the 
findings  of  the  trial  Judge,  on  which  was 
based  the  order  disdiarglng  the  attachment, 
Tiz.  that  the  allegations  of  the  affidavit  In 
Attachment  were  not  true?  It  appears  that 
on  and  prior  to  the  24th  of  October,  1893. 
JTames  and  John  Weiser  were  partners  in  and 
-conducting  a  retail  hardware  business  and 
store  in  Pender,  Neb.,  and  also  dealing  in 
Asricaltural  implements;  that  on  or  about 
the  date  mentioned  the  firm  negotiated  a 


sale  or  made  a  transfer  of  the  business,  stock 
of  hardware  and  agricnltDral  implements  to 
one  Bender,  the  consideration  to  be  received 
by  the  firm  being  a  tract  of  land  containing 
294  acres,  situate  in  Cuming  county,  this 
state.  Of  this  land  about  80  acres  were  un- 
der cultivation,  and  there  were  buildings  on 
the  land,  viz.  a  frame  house,  16x28  feet,  and 
some  small  sheds.  This  land  was  purchased 
by  Bender,  July  25,  1888,  for  the  sum  of 
$5,076,  it  being  entirely  a  time  sale,  the 
whole  consideration  being  divided  into  pay- 
ments to  be  made  at  stated  dates  subsequent 
to  the  time  of  sale,  ending  with  January  1, 
189T.  In  October,  1886,  the  land  was  ac- 
cepted in  the  trade  for  the  stock  of  hardware, 
etc.,  at  a  valuation  of  112,076;  the  stock, 
which  inventoried  about  $7,000,  and  the  as- 
sumption l>y  tiie  firm  of  tiie  $5,076  deferred 
payments  to  be  madb  the  original  purchase 
price  of  the  land,  constituting  the  considera- 
tion passing  to  Bender  In  the  trade.  Some 
witnesses  placed  the  value  of  the  land  at  the 
full  amount  at  which  it  was  figured  In  the 
deal  between  the  firm  and  Bender.  One  wit- 
ness placed  it  higher,  and  one,  whose  affi- 
davit was  presented  on  the  part  of  the  firm, 
stated  the  value  of  the  land  to  be  $10,000. 
There  was  a  bill  of  sale  of  the  stock  of  goods 
to  Bender,  and  a  quitclaim  deed  of  the  land 
from  Bender  to  the  Welsers;  also  an  assign- 
ment to  the  Welsers  of  a  contract  of  sale 
and  purchase,  executed  between  the  prior 
owner  and  Bender.  We  wUl  here  give  what 
James  Weiser  said  In  his  affidavit  was  a 
statement  of  the  assets  and  liabilities  of  the 
firm: 

The  Weiser  Block  (Opera  House).  $20,000  00 

Block  in  Main  street  addition 1,600  00 

294  acres  of  land  in  Coming  coun- 
ty.  Neb 12,076  00 

BilU  receivable 9,030  00 

Total  assets   $43,606  00 

Liabilities. 

Kingman  &  Co $  2,207  25 

Other  UabUities    19,882  00 

Total  UabUities $22,089  25 

What  Is  denominated  the  Weiser  Block 
(Opera  House),  and  valued  in  the  foregoing 
statement  at  $20,000,  was  valued  by  other 
witnesses,  quite  a  number  of  whose  affidavits 
were  of  record  on  the  part  of  the  Welsers, 
at  $15,000;  two  on  the  part  of  the  plaintiff 
who  stated  its  value  to  be  $10,000;  and  one 
who  said  It  was  worth  not  to  exceed  $13,000. 
Prior  to  the  deal  between  the  firm  and  Ben- 
der, the  opera  house,  or  the  buUdIng  In  a 
room  of  which  the  stock  of  hardware  was 
situated,  was  incumbered  as  follows:  A 
first  mortgage  In  the  sum  of  $4,000,  of  date 
September  19,  1891,  with  Interest  at  8  per 
cent.  i>er  annum,  none  of  which,  it  appears, 
either  principal  or  interest,  had  been  paid; 
a  second  mortgage,  of  date  March  1,  1892, 
in  the  sum  of  $1,000;  and  a  third,  for  $90^- 
86,  of  date  July  17,  1893.  On  the  second 
and  third,  as  on  the  first,  the  interest  re- 
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malned  nnpald.  There  was  an  unpaid  bal- 
ance of  purchase  consideration  for  the  block 
In  Main  street  addition  of  $850. 

We  will  now  notice  some  of  the  conditions 
existing  as  to  the  property  of  the  Welsers  as 
a  firm  or  as  indlTlduals,  or  which  arose  from 
transfers  made  at  or  about  the  time  of  the 
trade  hereinbefore  alluded  to.  All,  or  prac- 
tically all,  of  the  bills  receivable  had  been 
delivered  to  banks,  creditors  of  the  firm,  or 
to  other  creditors,  as  collateral  security  for 
the  payment  of  the  indebtedness  of  the 
firm.  On  October  25,  1S83,  during  the 
pendency  of  the  trade  between  Bender 
and  the  firm,  an  assignment  of  ail  lM>ok 
accounts  as  shown  in  the  ledger^  was 
made,  which  was  evidenced  by  posting  in  or 
attaching  to  the  ledger  the  following:  "For 
value  received,  we  heieby  sell,  assign,  and 
set  over  to  the  First  National  Bank  of 
Pender  all  our  right,  title,  and  interest  In 
the  within  book  accounts;  same  to  be  held 
l)y  said  bank  as  collateral  security.  Dated 
this  25th  day  of  October,  1893.  Weiser 
Brothers,  by  James  Weiser."  And  aftei^ 
wards  the  book  was  delivered  to  the  bank. 
A  mortgage  had  been  executed  by  the  firm, 
wliich  covered  the  opera  house  block  by  its 
terms,  securing  the  payment  of  three  promis- 
sory notes  of  $1,000  each,  payable  in  one, 
two,  and  three  years  after  date,  with  interest 
at  the  rate  of  6  per  cent,  per  annum.  The 
notes  were  of  date  October  2,  1893,  and 
payable  to  Margaret  Weiser,  the  mother  of 
the  two  partners.  James  Weiser,  one  of  the 
partners,  testified  that  he  received  $1,000  in 
money  from  his  mother  in  the  year  1891,  and 
gave  his  Individual  note  evidencing  the  in- 
debtedness thus  created,  and  that  the  mort- 
gage just  referred  to  was  given  by  the  firm 
"as  collateral  security  for  the  note  that  I 
owed  her  indlvidunlly.  I  applied  it  In  the 
business."  The  mortgage  was  filed  and 
recorded  October  24,  1893.  .The  partners 
were  unmarried,  and  had  a  furnished  room, 
or  some  rooms,  in  which  they  lived.  On 
October  24,  1SS3,  a  bill  of  sale  was  executed, 
which  conveyed,  or  purported  to  convey,  ail 
their  furniture,  etc.,  together  with  some 
property  of  the  firm  (as  stated  by  James 
Weiser,  all  their  movable  property,  aside 
from  what  was  sold  to  Bender,  excepting 
probably  a  few  small  articles),  to  one  Jacob 
Weiser,  a  brother  of  the  members  of  the 
firm,  who  lived  In  Pennsylvania,  and  who 
was  not  In  Pender  at  the  time  of  the  execu- 
tion of  the  bill  of  sale,  bad  no  agent  there; 
and  it  is  of  the  evidence  of  Jamea  Weiser, 
the  apparent  spokesman  for  the  firm,  that 
the  instrument  was  executed  and  recorded 
without  any  request  or  suggestion  of  the 
grantee  that  it  be  done,  and  the  property 
covered  thereby  remained  in  the  possession 
of  the  itartners,  and  was  used  by  them  as  it 
had  been  prior  to  the  transfer.  The  con- 
sideration expressed  in  this  bill  of  sale,  was 
the  sum  of  $400,  of  which  the  one-half  was 
the  amount  of  a  note  given  for  the  sum  there- 


in expressed,  $200,  received  by  James  TVeiser 
of  his  brother  Jacob,  at  some  time  prior  to 
the  transactions  of  October,  1893.  The  other 
one-half,  or  $200,  it  was  testified,  was  the 
aggregate  of  smaller  sums  received  by  James 
Weiser  of  Jacob  at  different  times,  and  as 
to  which  no  more  definite  statement  was 
made  or  account  given.  The  contract  of 
purchase  of  the  vacant  block  or  lots  in 
Pender  was  said  to  be  in  possession  of  a 
bank  as  collateral  security  to  an  indebted- 
ness of  the  firm.  There  was  owing  by  tbe 
firm  to  the  plaintiff  herein,  October,  1893. 
the  amount  of  the  claim  on  which  this  action 
was  based,  and  on  the  morning  of  October 

26,  1893,  a  Mr.  Buchanan,  an  agent  of  tbe 
plaintiff,  called  at  the  store,  and  during  tbe 
course  of  a  conversation  then  bad  with 
James  Weiser,  was  told  that  "they  [the  firm) 
had  sold  out,  and  got  a  contract  deed  for  an 
equity  in  a  farm;  that  they  were  not  get- 
ting any  money  out  of  it;  and  tbat  they  had 
made  the  deed  with  the  purpose  and  in- 
tention of  preventing  any  of  their  creditors 
from  running  an  attachment  on  their  goods, 
and  taking  them  all,  so  that  themselyes  and 
other  creditors  would  not  get  anything;  that 
they  were  making  the  deal  to  prevent  that; 
said  he  had  given  a  mortgage  on  the  teal 
estate  to  his  mother,  and  a  bill  of  sale  to  his 
brother."  During  the  evening  of  tbe  day 
that  the  above  statement  was  made,  Mr.  J. 
H.  Mcintosh,  of  Omaha,  attorney  for  plain- 
tiffs, was  in  Pender,  for  the  purpose  of  cd- 
lecting  or  securing  their  claim  against  the 
firm  of  Weiser  Bros.  In  company  with  Mr. 
Buchanan,  he  called  on  the  firm,  and  had  an 
interview  with  the  partners,  or  witb  James 
Weiser,  representing  the  firm,  and  be  made 
then  substantially  the  same  statement  to 
them  which  he  bad  nmde  to  Mr.  Buchanan 
in  the  morning,  and  which  we  hare  quoted 
herein.     On  the  following  morning,   October 

27,  1893,  the  attorney  and  the  agent  for  plain- 
tiffs again  saw  James  Weiser,  and  be  again 
repeated  a  portion  of  the  statement  made  tbe 
prevlous  day  or  evening,  coupled  with  a 
proposition  to  sell  to  the  plaintiffs,  KingrmaD- 
&  Co.,  the  land  which  the  firm  was  getting 
in  the  trade  with  Bender.  Mr.  Mcintosh 
then  said  to  Weiser,  "Very  well;  I  wish  you 
would  let  me  take  that  in  writing  with  me- 
to  Omaha;"  to  which  the  answer  was,  **AU 
right,"  and  pen,  ink,  and  paper  were  pro- 
cured, and  the  following  was  written  by 
plaintiffs'  attorney:  "Pender,  Neb.,  10th  month, 
27th  day,  1893.  To  Kingman  &  Co..  Oma- 
ha, Neb.— Grentlemen:  We  have  traded  our 
hardware  and  Implement  business  to  one 
Mr.  Bender  for  an  equity  in  a  farm  of  294 
acres,  four  miles  and  a  half  from  West 
Point,  In  Cuming  county.  We  did  this  to 
put  our  property  In  such  shape  that  one  of 
our  creditors  could  not  jump  in  witb  an  at- 
tachment and  get  everything,  and  leave 
nothing  for  our  other  creditors  or  ourselves. 
We  expect  to  clean  up  everything  wlttln 
sixty  or  ninety  days.     As  you  are  our  largest 
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creditor,  we  make  yon  the  offer  to  assign  to 
jroa  OUT  equity  In  the  land  we  are  getting  in 
ccDslderation  of  forty  dollars  an  acre,  you  to 
have  credit  for  your  claim  against  us,  and 
to  pay  OB  cash  for  the  balance,  yon  returning, 
of  course,  the  collateral  you  bold.  We  are 
not  in  position  to  have  you  accept  this  offer 
for  two  or  three  days  yet,  and  until  we  have 
completed  the  transaction  here.  Also  we  beg 
to  say  that  this  offer  is  confidential,  for  if 
our  other  creditors  should  hear  of  It  they 
would  be  Jumping  in,  and  giving  us  trouble, 
iours,  truly,  Weiser  Bros."  This  was  hand- 
pd  to  Mr.  Weiser,  who,  after  reading  the 
same  aloud,  said,  "That  is  all  right;  that  is 
Just  what  I  said;"  sat  down  at  a  desk,  and 
sisned  the  firm  name  to  It,  as  shown  on  the 
<'opy  given  above.  Evidence  was  Introduced 
fin  behalf  of  defendants  in  the  attachment 
to  show  the  good  faith  of  all  the  different 
transfers  made  by  the  firm,  and  the  absence 
of  any  fraudulent  Intent  in  any  of  the  trans- 
actions questioned  herein.  There  was  no 
denial,  however,  of  the  statements  of  James 
Weiser,  testified  to  as  liaving  been  made  to 
tbe  attorney  and  agent  of  plaintiffs.  We 
have  given  a  somewhat  extended  summary 
of  some  of  the  Important  points  of  the  evi- 
dence, and  have  made  a  careful  examination 
of  the  whole,  and  from  our  consideration 
thereof  feel  forced  to  conclude  that  the  find- 
ings of  the  district  judge  on  which  he  based 
Ilia  order  dissolving  the  attachment  were 
manifestly  wrong,  and  not  sustained  by  the 
evidence.  There  seems  to  have  been  an 
intention,  which  is  plainly  indicated  by  the 
evidence  of  the  facts  and  circumstances,  to 
convey  or  dispose  of  the  property  in  such 
manner  as  to  defraud  creditors,  to  hinder 
and  delay  them  In  collection  of  claims  or 
debts  against  tbe  firm,  to  place  the  property 
beyond  the  reach  or  the  ordinary  processes 
of  tbe  law,  and  the  attachment  was  fully 
warranted.  Kellog  v.  Richardson,  19  Fed. 
TO;  Notion  Co.  v.  Onnsby,  33  Neb.  665,  60 
N.  W.  952. 

It  is  urged  that  the  written  statement  was 
an  offer  to  compromise,  and  not  admissible 
in  evidence.  It  was  offered  and  received  on 
the  part  of  the  defendant  firm,  and  they  can- 
not now  be  heard  to  complain  of  Its  reception 
in  evidence.  It  is  further  claimed  that  it 
contains  admissions  made  at  a  time  and  in 
such  manner  that  they  should  not  be  given 
any,  or,  if  any,  very  little,  weight.  It  is 
true,  they  were  written  by  the  attorney  for 
plaintiffs,  but  were  read  by  the  member  of 
tbe  firm  then  representing  it,  and  signed 
after  be  expressed  himself  as  fully  satisfied 
of  tbe  correctness  of  the  matters  set  forth; 
and  in  part  It  but  repeated  what  had  been 
voluntarily  declared  two  or  three  times  by 
tbe  same  party  who  signed  the  statement 
for  tbe  firm,  and  seems  entitled  to  be  given 
credit  when  viewed  in  connection  with  all 
tbe  facts  and  circumstances  surrounding 
and  attendant  upon  its  making  and  oth- 
ers   which    tend   to    corroborate    Its    state- 


ments. The  order  of  the  district  court  dis- 
solving the  attachment  is  reversed,  and  the 
branch  of  the  cause  now  before  us  remadded 
to  the  district  court  for  further  proceedings. 


DOIiAN  et  aL  V.  McLAUGHLIN  et  aL 

(Supreme  Court  of  Nebraska.    Jime  16,  1806.) 

Intozicatixo  LiquoKS  —  Action  for  Damagks  — 
Instkuotiosb. 

1.  The  oonclosloBS  announced  in  the  for- 
mer opinion  in  this  case,  reported  in  64  N.  W. 
1076,  46  Neb.  449,  approved  and  adhered  to, 
and,  haviDg  been  there  stated  in  the  syllabus 
to  the  opinion,  need  not  and  will  not  be  here 
restated. 

2.  Tbe  decision  in  the  case  of  Cnrran  t. 
Pcrcival,  32  N.  W.  213,  21  Neb.  434,  examined 
and  distinguished. 

(SylUbus  by  the  Court) 

On  rehearing.     Reversed  and  remanded. 
For  original  opinion,  see  64  N.  W.  1076. 

HARRISON,  J.  Rosa  McLaughUn,  In  her 
own  behalf  as  widow  of  John  McLaughlin, 
and  also  for  the  minor  children  of  John  Mc- 
Laughlin, instituted  this  action  in  the  dis- 
trict court  of  Oage  county  agamst  certain  re- 
tail liquor  dealers  and  their  sureties  on  the 
bonds  executed  as  required  by  the  provisions 
of  chapter  60  of  the  Compiled  Statutes,  en- 
titled "Liquors."  WllUam  H.  Dolan,  one  of 
plaintiffs  In  error,  and  the  sureties  on  his 
bond,  were  not  of  the  original  parties  to  the 
suit,  but  subsequently  to  its  commencement 
were  made  partleti  defendant  therein.  A 
Judgment  was  rendered  in  the  trial  court 
against  all  defendants,  and  William  H.  Dolan 
and  his  bondsmen  prosecuted  proceedings  in 
error  to  this  court  The  case  was  presented 
and  heard,  and  the  determination  of  it  was 
set  forth  in  an  opinion  wtiich  has  been  re- 
ported In  46  Neb.  449,  64  N.  W.  1076,  to  which 
we  refer  for  a  statement  of  the  issues  and 
also  some  of  the  facts.  Wp  need  not  restate 
them  here.  After  the  oplniim  referred  to  was 
filed,  a  motion  for  rehearing  was  made, 
which  was  sustained  and  a  rehearing  allowed. 
The  case  has  been  the  second  time  argued 
and  submitted.  The  conclusions  reached  on 
the  points  decided  In  the  former  opinion  were 
stated  In  the  syllabus  thereto  as  follows: 

"Where,  In  a  petition,  it  was  alleged,  and 
the  proofs  therewith  corresponded,  against 
two  licensed  saloon  keepers  and  the  sureties 
on  their  bonds,  that  the  surviving  members 
of  a  family  have  been  deprived  of  their 
means  of  support  by  the  death  of  tbe  head 
of  the  family,  which  death  took  place  while 
such  head  of  the  family  was  In  a  deranged 
and  stupid  state,  superinduced  by  periods  of 
intoxication  at  Intervals  extending  over  a 
period  of  five  months'  time,  the  last  of 
which  periods  of  intoxication  had  been  two 
weeks  after  any  liquor  had  been  scdd,  and 
that  to  some  of  the  fits  of  intoxication  the 
principals  contributed  by  sales  of  liquor,  held 
a  misleading  error  to  Instruct  the  Jury  that. 
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*where  several  liquor  dealers  furnish  Intoxl- 
'cating  liquor,  the  use  of  which  results  In 
Intoxication  and  damage,  each  dealer  Is  equal- 
ly liable,  and  that,  in  case  one  dealer  fur- 
nishes the  first  draught  while  the  user  tbet«- 
of  is  perfectly  sober,  and  the  liquor  which 
intensified  and  completed  the  intoxicatloD 
was  furnished  by  other  parties,  the  dealer 
furnishing  the  first  dnrafht  is  equally  Uable 
with  the  others  for  the  damage  resultliic 
from  such  intoxication.' 

"In  an  action  for  damages  against  licensed 
liquor  dealers  and  the  sureties  on  their  bonds 
for  loss  of  support  caused  by  the  death  of  the 
head  of  the  family,  alleged  to  have  been 
brought  about  by  intoxicating  liquors  sold 
by  such  dealers,  where  there  bad  been  in- 
troduced evidence  tending  to  show  that  at 
least  one  sale  was  of  a  liqma  not  intoxicat- 
ing, It  was  erroneous  to  instruct  the  Jury 
that,  'where  it  is  shown  that  the  person  was 
sold  or  furnished  liquor  at  a  licensed  saloon, 
the  presumption  is  that  such  liquor  was  In- 
toxicating.' " 

The  holding  of  this  court,  as  embodied  in 
the  first  paragraph  of  the  former  opinion,  and 
which  we  have  Just  quoted,  is  at  this  time 
attacked  as  being  contrary  to  what  is  and 
sboold  be  the  law  in  the  partlcnlan  involved. 
Preliminary  to  the  consideration  of  the  in- . 
Btruction  referred  to,  Ck>mmlssloner  Ryan  cor- 
rectly stated.  In  th<:  former  opinion,  that, 
"as  we  understand  the  petition,  the  death  of 
John  McLaughlin  and  the  subsequent  loss  of 
flxipport  of  his  family  are  the  facts  from 
which  the  damage  is  claimed  to  have  resulted. 
It  Is  troe  that,  between  October  20,  1890,  and 
March  23,  1881,  various  sales  of  intoxicating 
liqnora  to  John  MclAughlln  were  alleged  to 
have  been  made;  but  these  sales  were  referred 
to  simply  as  contributing  to  his  being  habit- 
aally  Intoxicated,  and  perhaps  therefrom  re- 
sulting his  diseased  condition.  Thera  was  no 
dalm  that,  between  March  23,  1881,  and 
April  6th  thereafter,  which  latter  was  the 
day  on  which  McLaughlin  died,  there  had 
been  sold  to  him  any  intoxicating  liquors, 
nor  that,  la  this  interim,  he  had  used  such 
liquet.  The  testimony  of  attending  physi- 
cians was  that  death  resulted  from  a  general 
breaking  down  of  the  system,  caused  by  the 
use  of  too  much  alcoholic  stimulants,  and  this, 
as  we  nndentand  it,  was  what  was  alleged 
In  the  petition."  And,  after  quoting  the  lan- 
guage of  the  instruction,  he  said,  in  respect 
to  it,  that  "in  a  proper  case  the  correctness 
of  this  instruction  would  probably  be  un- 
questioned. It  however,  applied  to  a  case 
wherein  there  may  have  been  produced  by  the 
contributory  sales  of  ditFerent  liquor  dealers 
a  state  of  intoxication  from  or  by  reason  of 
which,  directly,  the  damage  complained  of 
resulted.  The  evidence  in  the  case  at  bar 
shows  that,  as  early  tis  1881,  John  McLaugh- 
lin bad  suffered  from  delirium  tremens;  that, 
with  the  exception  of  a  period  of  about  three 
years  soon  thereafter,  he  had  habitually,  up 
to  the  time  of  his  death,  indulged  in  fre- 


quent debauches;  and  that,  in  consequence. 
his  general  health  became  lmi>alred.  We  can- 
not avoid  the  conclusion  that,  as  applied  to 
the  facts  of  this  case,  both  as  pleaded  and 
proved,  the  above  InstTuction  was  probablj 
prajndicial  to  the  plaintiffs  in  error."  After 
again  carefully  and  thoroughly  oonsidering 
the  rule  stated  for  the  guidance  of  tlie  Jnrf 
In  the  Instruction  in  question,  we  are  forced 
to  the  conclusion  that  the  remarks  of  the 
writer  of  the  former  decision  in  this  case  11 
regard  thereto  were  entirely  pertinent,  and 
the  conclusion  reached  a  true  one.  The  ques- 
tions submitted  to  the  Jury  by  the  Instroctloa 
as  given  were  In  reference  to  a  single  io- 
toxlcation  of  a  person  and  damages  arldng 
therefrom,  while  the  ones  to  be  sabmltted 
were  of  an  habitual  dmnkenneas  ot  a  person, 
long  continued,  and  the  death  of  a  peraoc 
after  an  Interval  during  which  no  Intoxicants 
were  used,  whether  the  death  was  the  result 
of  the  use  of  intoxicating  llquimt,  andl.  If  so. 
whether  such  as  were  proved  to  have  been 
furnished  by  any  of  the  defendants  cxHitilb- 
uted  to  the  production  of  the  result,  tbr 
death.  It  Is  settled  tb&t  the  damages,  or 
loss  of  means  of  support  ot  a  wife  and  mlnor 
children,  catised  by  the  death  of  the  hnsband 
and  father,  occasioned  by  the  use  of  intoxi- 
cating liqnora,  may  be  recovered  In  an  action 
against  the  liquor  sellen  who  sold  or  fur- 
nished intoxicating  liquors  to  the  party  whose 
death  resulted  from  the  use  thereof  and  the 
intoxication  produced  thereby;  but  In  each 
case,  and  as  to  each  party  against  whom  a 
recovery  is  had,  the  necessary  elements  of  a 
complete  cause  of  action  must  be  present- 
must  appear,— and  as  to  what  are  the  nec- 
essary facts  to  be  proved  In  order  to  recover 
the  jury  should  be  informed.  If  William  H. 
Dolan  sold  or  furnished  intoxicating  liquors 
to  John  McLaughlin,  the  use  of  which  con- 
tributed in  producing  his  death  and  tlie  con- 
sequent damage  to  the  suing  parties,  then 
he  and  his  bondsmen  were  liable,  and  It  vu 
proper  to  so  state  in  apt  and  clear  language 
to  the  jury;  but  the  Instruction  given  did  not 
so  state,  was  inappUcaUe  to  the  facts  in  the 
case  at  bar  and  well  calculated  to  mislead  the 
jury,  and  should  not  have  been  given.  In  a 
case  in  which  the  facts  and  circumstances  are 
as  in  the  case  at  bar,  the  connection  between 
the  sale  and  furnishing  the  Intozlcatinf 
llquora,  Its  use,  and  the  damages  must  ap- 
pear, to  warrant  a  recovery. 

The  second  section  of  the  syllabus  of  the 
former  opimon  is  assaDed  for  being  in  con- 
flict with  the  rule  of  law  announced  on  the 
same  subject,  In  the  decision  in  the  case  ot 
Curran  v.  Perclval,  21  Neb.  434,  32  N.  W.  213. 
What  was  decided  in  that  opinion,  as  stated 
in  the  headnotes  thereof,  was  as  follows: 
"The  sale  of  Intoxicating  liquor  in  a  saloon 
may  be  proved  by  circumstantial  evidence, 
and  where  the  circumstances  establish  sucb 
sale,  the  Jury  will  be  Justified  in  disregard- 
ing the  positive  assertion  of  the  bartender 
that  the  liquor  sold  by  him  was  not  intoxi- 


Digitized  by  VjOOQlC 


Neb.) 


DOLAN  t>.  McLAUGHUN. 


945 


eating."    "An  Instruction  that,  If  you  Bhall 
And,  from  the  evidence,  that  the  deceased 
went  Into  the  saloon  of  the  defendant,-  and 
that  the  business  of  the  defendant  was  to 
sell  hitoxlcfltlng  drinks,  and  that  deceased 
was  sober  when  he  went  into  the  saloon,  and 
that  he  came  out  of  the  saloon  intoxicated, 
these  facts  raise  the  presumption  that  such 
person  obtained  Intoxicating  liquor  in  such 
saloon;   but  such  presumption  may  be  over- 
come by  proofs  and  circumstances,  and  If 
you  shall  find,  from  the  evidence,  that  de- 
ceased did  not  procure  liquor  from  the  de- 
fendant that  caused  him  to  be  intoxicated, 
or  that  contributed  thereto,  you  should  find 
for  the  defendant,'— held  not  erroneous."    It 
needs  no  comment,  nor  more  than  a  mere 
reading,  to  convince  that  the  doctrine  stated 
In  what  we  have  Just  quoted,  and  the  in- 
struction therein   set  forth  and  approved, 
are  not  Identical  with  what  was  told  the  Jury 
by  the  instruction  given  In  the  case  at  bar, 
and  which  we  have  now  under  consideration, 
nor  that  Commissioner  Ryan,  In  bis  disap- 
proval of  the  one  given  as  stated  In  the  sec- 
ond paragraph  of  the  syllabus  of  the  former 
opinion  In  this  case,  did  not  conflict  with 
or  overrule  what  was  really  decided  in  Cur- 
ran  V.  Percival.    In  the  body  of  the  opinion 
In  that  case,  the  writer  thereof  quoted  from 
the  opinion  In  the  case  of  McDougall   v. 
<}lacomlnl,  IS  Neb.  435,  14  N.  W.  150,  as  fol- 
lows:   "Suppose  It  is  shown  that  a  place  is 
«    licensed    saloon,    and   that    persona   go   In 
there  sober,  and  come  out  under  the  Influence 
of  liquor.    These  facts  raise  a  presumption 
that  such  persons  obtained  intoxicating  liq- 
uor in  the  saloon.     Com.  v.  Van  Stone,  97 
Mass.   548;  Com.  v.  Kennedy,  Id.  224.     The 
business  of  a  saloon  keeper  is  to  sell  Intox- 
icating drinks  by  the  glass.     If,  therefore, 
the  proof  shows  that  he  has  sold  or  furnish- 
ed liquor  at  his  place  of  business,  the  pre- 
sumption would  seem  to  be  that  such  liquor 
was  sncfa  as  his  business  required  him  to 
keep  and  furnish  to  his  customers,— intoxi- 
cating liquors.    The  fact  of  intoxicating  liq- 
uor being  furnished  by  a  saloon  keeper  may 
be  proved  like  any  other  fact."    The  portion 
of  the  foregoing,  "If,  therefore,   the  proof 
sbowB  that  he  has  sold  or  furnished  liquor  at 
his  place  of  business,  the  presumption  would 
seem  to  be  that  such  liquor  was  such  as  his 
business  required  lilm  to  keep  and  famish 
to   his  customers,— Intoxicating  liquors,"  was 
obiter  In  each  of  the  cases  in  which  It  was 
used,    and  to  which   we  bave  referred.     It 
Is  without  question  that  the  sale  of  liquors 
and  their  Intoxicating  character  may  be  prov- 
ed like  any  other  fact,  and  by  circumstantial 
evidence,  or  inferred  from  other  proved  facts 
and    circumstances;    and  It  is  dcubtlees  true 
tbat,  if  it  he  proved  that  a  retail  dealer  In  intox- 
icating  liquors   has  sold   or  furnished  liquor 
at  bis  place  of  business  to  a  person  to  drink, 

v-67N.w.no.9— 60 


then  facts  are  established  which  prove,  or 
tend  to  prove,  or  from  which  It  might  be  in- 
ferred, in  the  absence  of  further  proof,  or  of 
anything  to  the  contiaiy,  that  the  liquor 
sold  or  furnished  was  intoxicating.  This, 
we  take  it,  was  what  was  meant  by  what 
was  said  In  the  opinions  in  13  Neb.,  14  N. 
W.,  and  21  Neb.,  32  N.  W.,  to  which  we  have 
hereinbefore  alluded;  but  that  the  foregoing 
Is  true  does  not  warrant  the  giving  of  an  In- 
struction such  as  was  given  in  the  case  at 
bar,  where  the  evidence  on  the  point  as  to 
which  of  the  instructions  purports  to  be  a 
charge  to  the  Jury  Is  of  the  character  it  is 
in  this  case. 

In  regard  to  the  condition  of  the  evidence 
on  the  particular  branch  of  the  case  under 
consideration,  we  will  quote  from  the  for- 
mer opinion:  "On  the  trial  the  proofs  were 
that  the  greater  part  of  the  intoxicating  liq- 
uors consumed  by  McLaughlin  were  sold  to 
him  by  J.  J.  Patterson  &  Co.  There  were, 
however,  a  few  Instances,  as  to  which  the 
testimony  was  that  intoxicating  liquors  were 
sold  to  him  in  the  saloon  of  William  H. 
Dolan.  This  was  denied  by  Dolan  and  his 
employes,  when  examined  as  witnesses.  Fol- 
lowing this  was  uncontradicted  testimony 
tliat,  in  many  instances,  McLaughlin  had 
been  refused  whisky,  notwithstanding  the 
fact  that  he  urgently  sought  to  buy  and  pay 
for  it  Ellas  N.  Whltmarsh,  a  witness  for 
the  plalntlir  in  the  district  court,  testified 
that,  after  October  20,  1890,  and  before  1801 
(the  date  was  not  more  definitely  fixed),  he 
saw  John  McLaughlin  at  the  bar  of  Williaul 
H.  Dolan  drink  something,  but  whether  it 
was  water  or  beer  he  could  not  say.  This 
witness  said  that  the  glass  out  of  which  th's 
drink  was  taken  looked  like  a  seltzer  glass, 
and  that  the  sale  was  by  Dolan  himself. 
Jatfies  H.  Clapp,  one  of  Dolan's  witnesses, 
testified  that  in  December,  1890,  or  January 
thereafter,  ke,  with  others,  was  in  Dolan's 
saloon,  and  tbat  McLaughlin  came  up  with 
the  rest,  and  took  something  of  a  light  color 
in  a  glass,  and  that,  yrhen  witness  asked  him 
what  was  the  matter,  McLaughlin  answered, 
'Billy  [Dolan]  here  is  a  good  boy,  but  he 
won't  let  me  have  anything  but  seltzer.' '' 
And  to  this  might  have  been  added  more  of 
the  same  nature  or  to  the  same  eCTect  Such 
being  the  state  of  the  Issues  in  respect  to  the 
kind  of  liquor  obtained  at  Dolan's  saloon,  the 
instruction  given  was  improper,  and  well 
calculated  to  mislead  the  Jury;  nor  does  the 
conclusion  In  this  or  the  former  opinion  in 
any  degree  confiict  with  the  doctrine  an- 
nounced in  the  opinion  In  Gurran  v.  Perci- 
val, or  the  rule  which  resulted  from  the  ap- 
proval of  the  Instruction  stated  in  the  syl- 
labus to  that  opinion.  The  Judgment  of  the 
district  court  is  reversed,  and  the  case  re- 
manded for  further  proceedings.  Beversed 
and  remanded. 
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CHANDLER  ▼.  HUGHES  COUNTY. 

(Supreme  Court  of  South  Dakota.     June  24, 

1896.) 

QPFIOB  IND    OfVICBB— COMFBXSATIOX— BieRTS  OF 

One  U.VLAWFOI4LT  ExoLUDBD. 
Plaintiff  was  elected  county.  asBesaor  in 
1882,  and  in  April,  1883,  took  the  premribed 
oath;  bat  the  county  board  erroneouslj  and 
without  anthcn-lty  refnaed  to  approre  his  bond 
because  he  did  not  qualify,  etc.,  on  the  first 
Monday  in  January  preceding,  or  within  10 
days  thereafter,  declared  the  omce  yacant,  and 
appointed  one  L.,  who  qualified,  and  made  the 
assessment  in  May  and  June  following  as  pro- 
vided by  law.  Plaintiff  was  an  applicant  for 
the  appointment,  and  took  no  legal  steps  to 
compel  the  board  to  approve  or  act  on  his  bond, 
and  did  not  present  the  bond  to  the  judge  of 
the  circuit  court  for  approval,  as  provided  by 
Comp.  Laws,  1 1376,  in  such  cases.  Held  that, 
after  L.  received  the  compensation,  plaintiff 
could  not  recover  from  the  county  a  sum  equal 
thereto,  or  any  other  sum.  Fylpaa  v.  Brown 
Co.  (S.  D.)  62  N.  W.  962.  distinguished. 

Appeal  from  circuit  conrt,  Hughes  county; 
Lorlng  E.  Oaffy,  Judge. 

Action  by  Adolphnfl  N.  Chandler  against 
Hughes  connty  to  recover  a  sum  claimed  to 
be  due  plaintiff  as  county  assessor.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reyersed. 

John  A.  Holmes,  for  appellant  Albert 
Gundeison,  for  respondent. 

FULLER,  J.  At  the  November,  1892,  elec- 
tion, plaintiff  was  elected  to  the  office  of 
county  assessor,  and  thereafter 'duly  receiv- 
•ed  from  the  proper  authorities  a  certificate  of 
election.  On  the  4th  day  of  April,  1883,  he 
took  and  subscribed  to  the  usual  oath  of  of- 
fice, and  presented  the  same,  with  bis  official 
bond,  to  the  board  of  county  commissioners 
for  its  approval.  Under  a  mistaken  notion 
that  plaintiff  had,  under  sections  1380  and 
1381  of  the  Compiled  Laws,  forfeited  his 
right  to  the  office  by  not  qualifying  and  en- 
tering upon  his  official  duties  on  the  first 
Monday  of  January  preceding  or  within  10 
days  ttiereafter,  the  board  refused  to  ap- 
prove the  bond,  and  declared  the  office  va- 
cant, and  appointed  Charles  S.  Lee  to  fill 
the  vacancy,  who  thereupon  qualified  and 
in  due  time  entered  upon  and  performed  the 
duties  of  county  assessor  for  the  year  1893, 
and  until  ousted  by  a  judgment  of  the  cir 
cult  court  entered  on  the  14th  day  of  De- 
cember of  that  year.  Although  plaintiff,  on 
the  29th  day  of  April,  1893,  demanded  of 
the  county  auditor  the  books,  papers,  and 
other  insignia  of  office,  which  was  refused, 
no  legal  steps  were  ever  taken  to  compel 
the  board  to  approve  or  in  any  manner  act 
upon  his  official  bond,  and  the  same  was 
never  presented  to  the  judge  of  the  circuit 
court  for  approval,  as  provided  by  section 
1376  of  the  Compiled  Laws,  when  the  board 
neglects  or  refuses  from  any  cause  to  ap- 
prove or  act  with  reference  thereto.  Under 
tbe  law  as  it  then  existed,  the  assessment 
must  be  made  during  the  months  of  May  and 


June  <ff  each  year,  and  the  asaesaor  must  at 
the  time  or  l)ef<»«  receiving  tbe  asaessment 
books  and  entering  upon  tbe  dlaeliarge  cf 
his  duties  qualify  by  taking  tbe  prescribed 
oath  of  office  and  by  filing  with  the  county 
auditor  ab  official  bond  In  the  penal  anin  of 
$500,  "conditioned,  that  be  wlU  diligently, 
faithfully,  and  impartiaUy  perform  tbe  du- 
ties enjoined  on  him  by  law."  La^rs  1S91. 
c.  14,  I  31.  Lee,  under  his  appointment,  evi- 
denced by  the  usual  certificate  thereof,  noade 
the  assessment  in  May  and  Jtme  of  the  year 
1893,  and  received  from  the  defendant  coun- 
ty full  compensation  therefor;  and  plaintiff, 
who  performed  none  of  tbe  duties  of  the  of- 
fice, demanded  from  said  county  board  an 
amount  of  money  equal  to  the  compensation 
received  by  Lee,  and  brings  this  action  tc 
recover  tbe  same.  A  trial  to  tbe  court  re- 
sulted in  a  Judgment  for  plaintiff,  and  the 
defendant  appeals. 

Just  when  tbe  action  by  respondent  to  ob- 
tain posseefslon  of  the  office  waa  commenced 
is  not  definitely  shown,  and  there  la  nottain.i; 
to  Indicate  that  the  board  of  county  com- 
missionera  had  any  knowledge  of  the  pen- 
dency of  the  action  prior  to  the  time  when 
Lee  completed  the  assessment  and  received 
compensation  therefor.  The  Judgment  bj 
which  respondent  was  declared  to  be  entitled 
to  the  office  was  not  obtained  until  several 
months  thereafter.  As  Lee's  appointmeDi 
was  made  and  certificate  issned  by  proper 
autlMHity,  he  held  the  office  under  color  of 
titie,  and  performed  the  duties  for  which  he 
received  compensation,  before  appellant  bad 
In  fact  qualified,  by  filing  with  the  countr 
auditor  an  ai^roved  bond,  as  required  bj 
section  31  of  chapter  14,  supra.  After  the 
nugatory  and.  unauthorized  action  of  xbe 
board  In  declaring  the  office  vacant  and  in 
the  appointment  of  Lee,  and  before  the  time 
to  enter  upon  the  discharge  of  his  duties  a> 
assessor,  appellant  bad  ample  time  to  have 
his  bond  approved  by  the  circuit  Judge,  or  10 
institute  proceedings  to  compel  said  board 
to  act  vritb  reference  thereto.  He  not  only 
slept  upon  bis  rights,  but  apparently  aban- 
doned for  tbe  time  being  his  claim  as  a  duly- 
elected  officer  by  becoming  an  applicant  with 
Lee  for  the  appointment  to  fill  the  pnriMrt- 
ed  vacancy.  A  failure  to  qualify  in  the  man- 
ner prescribed  by  the  law  of  1891  la  deemed 
a  refusal  to  serve,  and  under  the  circum- 
stances the  county  auditor  was  fully  Jnsd- 
fled  in  refusing  to  deliver  to  appellant  the 
books  and  papers  belonging  to  the  office, 
and  his  subsequent  demands  therefor  upon 
Lee  are  of  no  legal  efficacy.  The  distincti<» 
between  this  case  and  that  of  Fylpaa  v. 
Brown  Ca  (S.  D.)  62  N.  W.  962.  rdied  upco 
by  coimael  for  appellant,  la  too  obvious  to 
Justify  more  than  cursory  attention.  There 
the  salary  was  paid  by  the  defoidant  comi- 
ty to  one  whose  certificate  ot  election  bad 
been  Judicially  annulled  and  for  services  ren- 
dered after  the  entry  of  a  final  Judgment  in 
favor  of  E^lpaa,  of  which  the  defendant  had 
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actual  notice,  and  by  which  said  officer  was 
adjudged  to  be  the  duly  elected  and  legally 
qualified  treasurer  of  Brown  connty.  He  not 
only  duly  qualified  and  demanded  the  office, 
but  instituted  proceedings  to  restrain  the  de- 
fendant from  paying  any  salary  to  the  de- 
feated candidate,  who  was  wrongfully  oc- 
cupying and  discharging  the  duties  of  the 
office  after  he  had  become  an  adjudged 
usurper,  -except  so  far  as  his  acts  affected 
the  Interests  of  the  public.  The  rule  is  that 
payment  by  a  municipality  to  an  officer  de 
facto,  who  has  entered  upon  and  performed 
tbe  duties  of  an  office  under  color  of  title 
pending  litigation  to  establish  the  right  of  a 
de  Jure  officer,  is  a  bar  to  a  recovery  from 
the  public  of  the  amount  thus  paid  before 
tbe  entry  of  judgment,  and  the  only  remedy 
available  to  the  officer  de  Jure  Is  an  action 
for  damages  against  the  officer  de  facto. 
Mechem.  Pub.  Off.  871;  Commissioners  v. 
Anderson,  20  Kan.  208.  Payment  by  the 
public  to  one  with  color  of  title,  actually  in 
an  office  discharging  its  duties  whose  right 
thereto  has  not  been  by  a  competent  Judicial 
tribunal  adversely  determined,  is  full  pro- 
tection against  any  further  liability.  Mc- 
Veany  v.  Mayor,  etc.,  80  N.  T.  185;  Meehan 
V.  Board,  46  N.  J.  Law,  276;  Comstock  v. 
City  of  Grand  Rapids,  40  Mich.  397;  Mc- 
Cue  V.  Connty  of  WapeUo,  56  Iowa,  698,  10 
N.  W.  248.  While  every  material  feature  of 
the  present  case  is  essentially  dltFerent  from 
Fylpaa  v.  Brown  Co.,  supra,  the  clear  and 
reasonable  inference  there  suggested  ful- 
ly accords  with  the  conclusions  here  reached. 
The  Judgment  appealed  from  la  reversed. 


SINGBR  MANUF'G  CO.  v.  PECK. 

(Supreme  Conn  of  Soath  Dakota.  -  Jnne  24, 

1886.) 

COBPOKATIONS  —  FAILUHB   TO    SOBSOBISE    UAPITAIi 

Stock— Liability  or  Incobpobatobs. 
Under  Ooinp.  Laws,  §  2906,  providing 
that  apoD  the  filing  of  articles  of  incorporation 
the  secretary  of  state  shall  issue  a  certificate 
reciting  that  the  articles  containing  the  requir- 
ed statement  of  facts  iiave  been  filed,  and  that 
thereupon  the  persons  signing  such  articles  shaii 
be  a  body  corporate,  it  is  not  necessary  that 
any  of  the  capital  stock  of  snoh  corporation 
shall  have  been  actually  subscribed  or  paid  in 
at  the  time  the  articles  were  filed,  and  the  fail- 
ure to  snbscribe  or  pay  in  such  capital  stock  is 
not  a  frand  on  the  part  of  tbe  incorporators  for 
which  they  can  be  neid  liable. 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty;  Joseph  W.  Jones,  Jndge. 

Action  by  the  Singer  Mannfactnrlng  Com- 
pany against  Porter  P.  Peck.  From  an  or- 
der sustaining  a  demurrer  to  the  complaint, 
plaintlfF  appeals.    Affirmed. 

Winsor  &  Kittredge,  for  appellant  Al- 
kens,  Bailey  &  Voorhees,  for  respondent. 

CORSON,  P.  J.  This  Is  an  appeal  from  an 
order  snstajnlng  a  demurrer  to  the  complaint 
The  allegattons  In  the  complaint  are.  In  sub- 


stance, as  follows:  That  the  plaintiff  is  a 
corporation;  that  the  Wohlgemouth  Shirt 
Company  is  a  duly-organized  corporation  of 
the  state  of  South  Dakota;  that  said  last- 
named  cori)oratlon  was  organized  and  Incor- 
porated by  five  persons  named,  of  whom  the 
defendant  was  one;  that  said  corporation 
was  one  de  facto  only,  and  had  no  legal 
right  to  transact  business  or  obtain  credit; 
that  it  did  obtain  a  large  amount  of  credit, 
and  that  it  purchased  of  the  plaintifC  a  large 
number  of  sewing  machines,  of  the  value  of 
$600;  that  said  corporation  had  no  capital, 
and  none  of  Its  capital  stock  was  paid  for, 
and  that  said  defendant  Peck  was  the  treas- 
urer of  said  corporation;  that  an  action  was 
duly  commenced  by  this  plaintlfF,  and  prose- 
cuted to  Judgment,  against  the  said  Wohlge- 
mouth  Shirt  Company,  execution  issued 
thereon,  and  the  same  returned  unsatisfied, 
"and  that  said  corporation  has  no  property, 
and  is  totally  and  wholly  Insolvent  (4)  And 
the  said  plaintiff  further  complains  and  al- 
leges that  said  corporation  never  had  any 
funds,  •  •  •  and  that  the  holding  out  of 
said  corporation  as  a  legal  corporation,  and 
one  that  bad  complied  with  tbe  law  by  the 
said  corporators,  was  a  frand  upon  the  per- 
sons from  whom  they  obtained  goods  upon 
credit,  and  especially  upon  this  plaintiff,  all 
of  which  was  well  known  to  the  incorpora- 
tors and  organizers  of  said  company,  and 
especially  to  the  above-named  defendant 
(5)  And  the  plaintiff  further  alleges  that  it 
has  no  way  of  collecting  said  indebtedness 
unless  the  incorporators  of  said  company 
shall  be  made  to  pay  such  indebtedness. 
Plaintiff  therefore  demands  Judgment  against 
the  defendant.  Porter  P.  Peck,  for  the 
amount  due  <m  plaintiff's  Judgment  against 
the  Wohlgemouth  Shirt  Company,  together 
with  the  costs  and  disbursements  of  this  ac- 
tion, and  such  other  and  further  relief  as  to 
the  court  may  seem  Just  and  equitable." 
Only  the  substance  of  such  parts  of  the  com- 
plaint as  we  deem  material  under  the  stipu- 
lation hereinafter  referred  to  has  been  given. 
To  the  complaint  a  demurrer  was  inter- 
posed by  the  defendant,  one  of  the  grounds 
of  which  was  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  parties  in  the  court  below  en- 
tered into  a  stipulation,  the  material  part  of 
which  is  as  follows:  "On  said  appeal  the 
question  on  which  the  case  shall  be  decided 
Is  the  question  as  to  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of 
action  against  said  defendant,  on  the  ground 
that  he  was  one  of  the  incorporators  of  the 
Wohlgemouth  Shirt  Company,  and  that  the 
said  complaint  shall  be  construed  solely  as 
attempting  to  constitute  a  cause  of  action 
against  him;  not  upon  contract  for  liability 
upon  an  unpaid  stock  subscription,  but  upon 
his  being  one  of  said  lucoriwrators,  and  upoa 
his  alleged  liability,  on  the  ground  that  the 
holding  out  of  said  corporation  as  a  legal 
corporation  was  a  frand  upon  the  plaintilf." 
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Section  2S0S,  Cotnp.  Laws,  provides:  "Upon 
the  filing  of  articles  of  incorporation  with 
the  secretary  of  the  territory  he  shall  issue 
to  the  corporation,  oyer  the  great  seal  of  the 
territory,  a  certlflcate  that  the  articles  con- 
taining the  required  statement  of  facts  haye 
been  filed  In  his  office;  and  thereupon  the 
persons  signing  the  articles,  and  their  asso- 
ciates and  successors,  shall  be  a  body  politic 
and  corporate  by  the  name  and  for  the  pur- 
poses stated  in  said  articles."  When  the  cer- 
tificate specified  in  this  section  is  issued,  the 
corporation  would  seem  to  be  perfected,  and 
possess  all  the  powers  of  a  corporation. 
There  seems  to  be  no  proylsion  in  the  stat- 
utes of  this  state  requiring  any  part  of  the 
capital  stock  to  be  paid  in  or  subscribed  as  a 
condition  precedent  upon  which  the  corpora- 
tion is  authorized  to  transact  business.  In 
most  of  the  states  their  Incorporation  acts 
provide  for  the  subscription  and  payment  of  a 
certain  proportion  of  the  capital  stock  as  a 
condition  to  the  right  of  the  corporatl(Hi  to 
transact  business.  When  such  is  the  case, 
incorporators  who  proceed  to  incur  debts  in 
the  name  of  the  coriwratlon  before  such 
funds  are  provided,  have  been  held  liable  for 
such  debts.  In  Wechselberg  v.  Bank,  12  C 
C.  A.  56,  04  Fed.  90,  and  Bums  v.  Beck  (Ga.) 
10  S.  E.  121,  Incorporators  were  held  liable. 
In  the  former  case  the  court  says,  in  the  ma- 
jority opinion:  "By  the  common  law  there 
was  no  individual  liability  of  the  members 
of  a  corporation  for  corporate. debts  beyond 
the  enforcement  of  their  agreed  contribu- 
tions to  the  capital  stock.  •  •  •  There- 
fore, if  complete  corporate  existence  was  ob- 
tained and  perfected  by  the  act  of  filing  the 
articles  of  association  without  compliance 
with  any  of  the  requirements  of  section  1773, 
the  associates  are  not  subject  to  common-law 
liability.  On  the  other  hand,  It  is  well  set- 
tled that  an  attempted  or  pretended  incor- 
poration, not  perfected  as  the  enabling  act 
requires,  does  not  confer  this  Immunity,  and 
all  who  are  parties  to  the  simulated  corpora- 
tion as  associates  or  shareholders  are  held 
liable  at  common  law  for  debts  contracted 
imder  the  corporate  guise.  While  the  courts 
have  differed  in  naming  this  liability,— 
whether  in  the  nature  of  co-partners  or  rest- 
ing "upon  the  ordinary  principles  of  contract 
and  agency*  or  upon  fraud,— they  agree  in 
holding  liable  in  some  form  all  who  are  en- 
gaged in  the  defective  corporate  enterprise." 
The  court  then  proceeds  to  discuss  the  va- 
rious provisions  of  the  Wisconsin  statute, 
and  arrives  at  the  conclusion  that  the  incor- 
porators, having  proceeded  to  contract  the 
debt  before  the  fund  required  by  the  statute 
to  perfect  the  incorporation  had  been  pro- 
vided, were  liable  as  the  act  provided;  that 
the  corporation  should  not  exercise  corporate 
functions,— that  Is,  "the  transaction  of  busi- 
ness with  any  others  than  Its  member8,-^unt& 
It  should  have  provided  a  capital  stock  In 
conformity  with  section  1773."  In  the  case 
of  Bums  V.  Beck,  supra,  two  of  the  corpora- 


tors held  the  corporation  out  to  tbe  world  tM 
being  duly  organized,  while  according  to  the 
allegations  of  the  complaint  all  the  stock  had 
not  been  subscribed  and  10  per  cent,  paid  in, 
as  required  by  the  statute  of  Geoisia.  as  con- 
ditions precedent  to  the  right  to  tbe  trans- 
action of  business  by  the  corporation.  Nei- 
ther these  nor  any  other  conditions  prece- 
dent to  the  corporation  transacting  business 
In  this  state  have  been  imposed.  Tbe  credit, 
therefore.  In  the  two  cases  cited, — and  thej 
seem  to  be  all  the  cases  bearing  upon  this 
question  that  the  researches  of  counsel  have 
been  able  to  bring  to  our  attention, — was  ob- 
tained by  the  wrongful  acts  of  the  corpon- 
tors  in  holding  out  the  corporation  as  author- 
ized to  transact  business  as  a  corporaiiun. 
when  in  fact  the  corporation  was  not  so  an- 
tborlzed.  The  corporators  In  these  caset 
committed  a  fraud  upon  the  creditors.  Bet 
in  the  case  at  bar  It  does  not  appear  that  tbe 
corporators  did  any  act  that  they  were  not 
fully  authorized  to  do  under  tbe  statute  rr 
that  they  by  act  or  word  made  any  repre- 
sentations they  were  not  legally  anthorized 
to  make.  This  being  so,  we  can  discover  oo 
principle  of  law  by  which  the  defrndint 
would  be  liable  under  the  allegattons  of  tb« 
complaint  In  holding  out  tbe  corporatian  li 
legally  incorporated,  the  defendant  coo- 
mltted  no  fraud,  as  the  plalntUE  alleges,  and 
correctly,  that  the  corporation  was  duly  or- 
ganized. It  Is  true.  It  Is  further  alleged  tlat 
It  was  only  a  de  facto  corporation,  but  ttet 
is  a  mere  conclusion  of  law.  The  fact  tiuit 
our  statute  does  not  require  of  corpotations 
the  subscription  to  and  payment  of  a  certain 
I>er  cent  of  its  capital  stock  before  tbe  cvr 
poration  can  transact  business  imposes  npo3 
persons  dealing  with  corporations  organiieJ 
under  the  laws  of  this  state  greater  cantica 
and  vigllsnce,  but  this  court  cannot  Impctt- 
upon  corporations  a  greater  liability  than  b 
Imposed  upon  them  by  law,  and,  the  law  iwi 
having  specially  prescribed  that  corporators 
shall  be  liable  in  such  a  case  as  that  desait^ 
ed  by  the  complaint  and  no  actual  fraud  c; 
misrepresentation  being  alleged,  this  emit 
cannot  discover  any  ground  upon  which  tv 
defendant  can  be  held  liable.  He  cannot  !y 
held  liable  at  common  law.  He  cannot  tv 
held  liable  on  the  ground  of  mlsrepresrDa- 
tions,  as  he  has  made  none;  nor  upon  'J^ 
ground  of  fraud,  as  none  is  alleged.  We  an^ 
of  the  opinion,  therefore,  that  the  court  prop- 
erly stistained  the  demurrer  to  the  compialit 
and  the  order  of  the  circuit  oonrt  appetled 
from  Is  affirmed. 


DALEY  V.  FORSYTHB!  et  aL 

(Supreme  Court  of  South  Dakota.     Jane  SI 

1S9&) 

AprsAi.— Bill  or  EzoamoHt  —  BDaarunuL 
RioHT*— lT«w  TaiAi. 

1.  On  appeal  from  an  order  denying  i  a^ 
tion  to  fix  a  nme  when  a  party  misfat  moTe  t* 
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new  trial  on  the  ground  of  newly-diacoTMed 
eTidence,  a  bill  of  exception*  is  net  neocMaty. 
2.  Plaintiff  gave  notice  of  a  motion  for  new 
trial  on  specified  grounds,  to  be  made  on  bill 
of  exceptions.  No  bill  was  settled,  and  after- 
wards plaintiff  mored  for  an  order  fixins  a  time 
vphen  he  mi^ht  moTe  for  new  trial  on  the  nound 
of  newly-discoTered  evidence.  Held,  that  an 
order  denying  such  motion  as  being  beyond 
the  discretion  «l  the  court,  in  that  newly-dis- 
covered eridenee  was  not  specified  as  one  of  the 
grounds  in  the  former  notice,  raises  a  onestion 
of  law,  affecting  substantial  rights,  and  is  ap- 
pealable. 

'Appeal  frum  circuit  court,  Pennington 
county;  WUli&m  Gardner,  Judge. 

Action  by  Patrick  Daley  against  John 
Forsythe  and  Frank  Brown.  There  was 
Judgment  for  defendants,  and  from  an  order 
denying  a  motion  for  fixing  a  time  to  move 
for  new  trial  the  plaintiff  appealed.  De- 
fendants moved  to  dismiss  the  appeaL  Mo- 
tion denied. 

Boyd,  Bangs  &  Boyd,  for  appellant  James 
W.  Fowler  and  Schrader  &  Lewis,  for  re- 
spondents. 

IIANCY,  J.  It  appears  from  the  abstract, 
upon  which  causes  are  heard  in  this  conrt,— 
Xoyes  V.  Lane,  2  8.  D.  55,  48  N.  W.  322; 
Bern  T.  Bern,  4  S.  D.  138,  55  N.  W.  U02; 
Cleveland  v.  Evans.  6  8.  D.  53,  58  N.  W.  8; 
Peart  v.  BaUway  Co.  (8.  D.)  67  N.  W.  837,— 
that  a  trial  of  this  action  resulted  In  a  Judg- 
ment for  defendants,  of  dismissal  and  for 
costs.  Plaintiff  gave  notice  of  intention  to 
move  for  a  new  trial,  designating  the  sixth 
and  seventh  statutory  grounds,  and  that  the 
motion  would  be  made  upon  a  bill  of  excep- 
tions. No  bill  was  settled,  nor  was  the  mo- 
tion for  a  new  trial  heard.  Subsequently 
plaintiff  moved  for  an  order  of  the  court 
dxing  a  time  within  which  he  might  move 
for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence.  At  the  hearing  of  this 
motion,  defendants  objected  to  its  consid- 
eration, for  the  reason  that  the  former  no- 
tice of  intention  did  not  specify,  as  one  of 
the  groonds,  newIy-dlscovered  evidence. 
This  objection  was  sustained,  and  plalntttTs 
motion  denied,  for  the  reason  stated  In  the 
objection.  From  the  order  denying  plain- 
tiff's motion,  he  appealed,  and  defendants 
now  move  this  court  to  dismiss  the  appeal 
upon  the  following  grounds:  (1)  No  bill  of 
exceptions  was  ever  settled;  (2)  the  order 
la  not  appealable;  (3)  the  questions  detei^ 
mined  by  such  order  fvere  wholly  discretion- 
ary, and  did  not  affect  any  substantial  right. 

The  first  gnnmd  of  respondents'  motion 
cannot  be  considered,  because  no  bill  of  ex- 
ceptions Is  necessary.  Bailey  v.  Scott,  1  S. 
D.  337,  47  N.  W.  286.  The  second  ground 
might  require  serious  attention  if  the  ab- 
stract did  not  show  that  the  exercise  of  dis- 
cretion invited  by  plaintiff's  motion  was  not 
exercised.  In  place  of  considering  plaintiff's 
affidavits,  and  the  propriety  of  extending  the 
time  In  which  he  might  move  for  a  new 
trial,  the  court  decided  that  it  could  not  ex- 


ercise any  discretion  in  the  matter,  and  re- 
fused to  do  so.  Whether  the  absence  of 
nemrly-dlBCOvered  evidence  as  one  of  the 
grounds  of  the  former  notice  precluded  plain- 
tiff from  subsequently  moving  on  that  ground 
Is  the  question  of  law  which  was  decided 
against  plaintiff,— the  question  Involved  in 
this  appeal,  and  one  which  affects  a  substan- 
tial right,  to  be  determined  when  this  appeal 
Is  heard  tipon  Its  merits.  "It  will  not  an- 
swer for  counsel  to  urge  that  the  order  was 
a  discretionalry  one  with  the  court,  when  the 
record  clearly  shows  that  the  discretionary 
powers  of  the  court  have  never  been  in- 
voked." Champion  v.  Commissioners,  6  Dak. 
416,  41  N.  W.  789.  To  the  same  effect.  State 
T.  Van  Nice  (8.  D.)  63  N.  W.  637.  The  mo- 
tion to  dismiss  Is  denied.  Besiwndents  will 
have  30  days  within  which  to  serve  and  file 
their  brief  and  an  additional  abstract,  if  they 
elect  so  to  do. 


ROBLIN  V.  PALMER  et  al. 

(Supreme  Court  of  South  Dakota.     June  24, 

18»e.) 

Appbal — RsvEKSAii — Failurs  o»  Cookt  to  Pile 

Decision — Failobb  toMakb  Findimos — Attacb- 

MBNT  LiBN— VaUDITT  AS  AOAINST  FrIOK  UNRE- 

COHDED  Deed. 

1.  The  failure  of  the  conrt  before  which  a 
question  of  fact  is  tried  to  file  its  written  deci- 
sion within  30  days  after  the  submission  of  the 
cause,  as  required  by  Comp.  Laws,  {  5066,  as 
amended  by  Laws  18i>3,  c.  72,  is  not  ground  for 
reversal,  in  the  absence  of  injury  to  the  unsuc- 
cessful litigant. 

2.  A  failure  to  make  a  finding  <^  fact  on 
an  issue  ezpreesly  abandoned  at  the  trial,  and 
on  which  no  eTid<>nce  was  introduced  or  finding 
requested,  is  not  available  on  appeal. 

3.  Title  acquired  by  an  unrecorded  deed  is 
superior  to  that  obtained  by  a  purchaser  at  an 
ezecutiou  sale  under  an  attachment  levied  aft- 
er the  deed  was  made.  Bateman  v.  Backus, 
84  N.  W.  66,  4  Dak.  433,  followed. 

Appeal  from  circuit  court.  Lake  county;  Jo- 
seph W.  Jones,  Judge. 

Action  by  E.  B.  Roblin  against  C.  S.  Pal- 
mer and  another  to  cancel  a  lis  pendens  and 
a  certificate  of  sale  on  execution,  and  to 
perpetually  enjoin  the  issuance  of  a  sherifTs 
deed.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

Palmer  &  Bogde,  for  appellants.  Davis, 
Lyon  &  Gates,  for  respondent. 

FULLER,  J.  This  action,  to  cancel  a  lis 
pendens,  a  certificate  of  sale  on  execution, 
and  perpetually  enjoin  the  issuance  to  appel- 
lant Palmer  of  a  sherifTs  deed  to  the  proper- 
ty described  In  the  complaint,  was  tried  to 
the  circuit  court  without  a  jury,  and  resulted 
In  a  judgment  for  plaintiff,  and  the  defend- 
ant appeals. 

Respondent's  motion  to  strike  from  the  ab- 
stract, and  disregard,  appellant's  bill  of  ex- 
ceptions, is  based  upon  a  question  discussed 
in  Peart  v,  Raltway  Co.  (just  decided  by  this 
conrt),  67  N.   W.  837,  on  appeal  from  the 
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clerk's  taxation  of  coBta.  Applying  to  this 
case,  In  the  absence  of  an  additional  abstract, 
the  reasoning  oi  that  opinion  and  the  rule 
thereby  announced,  the  motion  is  denied. 

Under  section  5066  of  the  Compiled  Laws, 
as  amended  by  chapter  72,  Laws  1S93,  it  is 
the  duty  of  a  court  before  whom  a  question 
of  fact  has  been  tried  to  file  its  written  de- 
cision within  80  days  after  the  submission 
of  the  cause,  but  a  failure  in  that  particular, 
in  the  absence  of  injury  to  the  unsuccessful 
litigant,  is  no  ground  for  the  rerersal  of  a 
judgment  signed  and  entered  Immediately 
after  the  filing  of  such  decision.  From  the 
evidence  introduced  in  support  of  the  com- 
plaint, the  court,  in  effect,  found,  among  oth- 
er things,  that  on  the  1st  day  of  August,  1S91, 
F.  L.  Eickelberg,  being  the  real  owner  of 
the  property  in  question,  sold  and  conveyed 
the  same,  by  warranty  deed,  to  the  respond- 
ent, Roblin,  and  that  said  deed  was  duly  re- 
corded at  2  o'clock  p.  m.  on  the  2d  day  of 
September,  1891;  that  in  aid  of  an  action 
then  pending  In  the  circuit  court,  wherein 
appellant  Palmer  was  plaintiff  and  said  Eick- 
elberg was  defendant,  a  warrant  of  attach- 
ment Issued,  and,  Eickelberg  being  a  non- 
resident defendant,  the  property  in  question 
was  on  said  2d  day  of  September,  1891,  seiz- 
ed as  his  proi>erty,  and  held  by  the  sher- 
iff untU  the  11th  day  of  July,  1892,  when, 
after  due  and  legal  notice,  the  same  was 
sold  to  appellant  on  execution,  in  full  satis- 
faction of  a  judgment  entered  in  said  action, 
in  favor  of  the  plaintiff  and  against  said 
Eickelberg,  on  the  27th  day  of  April  Immedi- 
ately preceding,  and  the  usual  certificate  of 
sale  was  thereupon  executed  and  delivered 
to  said  purchaser.  It  also  appears  further 
from  the  evidence  and  findings  of  fact  that 
on  the  17tb  day  of  September,  1891,  appellant 
filed  a  notice  of  lis  pendens,  and  as  conclu- 
sions of  law  the  court  found  that  respondent 
Itoblin  is,  and  ever  since  August  1, 1891,  has 
been,  the  owner  and  in  possession  of  the 
property  in  dispute,  and  that  appellant's  lis 
pendens,  attachment,  and  sale  of  the  prem- 
ises on  execution  in  satisfaction  of  the  judg- 
ment against  Eickelberg  constitute  no  valid 
lien  thereon,  and  that  appellant  has  no  inter- 
est therein;  tliat  said  certificate  of  sale  and 
notice  of  Us  pendens  should  be  delivered  up 
and  canceled  of  record,  and  the  execution 
and  delivery  of  a  deed  by  virtue  of  the  pro- 
ceedings had  in  the  action  of  appellant  Pal- 
mer against  Eickelberg  should  be  perpetual- 
ly enjoined.  As  a  partial  defense  to  respond- 
ent's cause  of  action,  it  was  alleged  in  the 
answer  of  appellant  tliat  Eickell)erg  conaplr- 
ingly  transferred  the  property  to  Roblin, 
without  consideration,  pursuant  to  an  ar- 
rangement between  the  parties,  to  thereby 
cheat  and  defraud  appellant,  by  preventing 
the  collection  of  his  claim  against  said  Eick- 
elberg. There  being  no  evidence  offered  In 
support  of  the  foregoing  averment,  and  ap- 
pellant having  in  open  court  abandoned  in 
every  particular  all  the  allegations  of  his  an- 


swer relating  to  the  question  of  fraud,  no 
finding  of  fact  was  made  ther«on,  and  this 
omission  on  the  part  of  the  court  is  assigned 
as  error.  In  view  of  the  express  abandon- 
ment at  the  trial,  failure  to  introduce  evi- 
dence or  request  a  finding  upon  the  question 
of  fraud,  wliich  confessedly  must  have  been 
adverse  to  appellant,  his  objection  is  with- 
out avail  Bank  v.  Dyer  (Wash.)  44  Pac. 
534. 

Respondent's  deed,  executed  and  dellveivd 
August  1,  1891,  was  placed  of  record,  as  prr^ 
viously  stated,  at  2  o'clock  in  the  afternoon 
of  September  2.  1891;  and,  wliile  the  retnni 
of  the  officer  levying  the  attachment  npon 
that  day  does  not  state  the  hoar  of  seiz- 
ure, there  was  evidence  offered  npon  tlK 
part  of  appellant  tending  to  show  that  the 
levy  was  in  tact  made  in  the  forenoon  of 
September  2d,  and  that  appellant  thereup-:u 
entered  upon  the  premises,  which  were  va 
cant  and  unoccupied,  and  has  from  that  tlm>- 
to  this  remained  in  actual  possession  there- 
of. As  appellant  was  in  no  event  entitled  !" 
the  actual  possession  of  the  premises  under 
the  attachment  and  the  court  found  that  re- 
spondent was  in  possession  at  tlie  time  of  tb>' 
levy,  under  his  deed,  that  issue,  and  al: 
evidence  offered  upon  the  question  of  posses 
sion,  was  wliolly  immaterial,  and  a  findinc 
thereon  might  well  have  been  omitted.  As 
the  levy  of  an  attachment  upon  real  prop- 
erty In  this  state  neither  gives  to  an  oSictT 
nor  an  attaching  creditor  any  possessorii' 
right,  appellant  was  a  mere  trespasser,  and 
obtained  no  advantage  by  his  unauthorlzeil 
acts  of  occupancy.     Wade,  Attachm.  251. 

Eickelberg  having  no  interest  or  estate  iii 
the  property,  and  respondent  being  the  alv 
solute  owner  thereof,  when  the  attachment 
was  levied  no  advantage  was  gained,  aa  be- 
tween the  iMurtles  to  this  suit,  by  the  n^ 
cording  of  the  deed,  and  it  is  wholly  imma- 
terial whether  the  property  was  attached  be- 
fore or  after  the  deed  went  to  record.  While 
the  issue  as  to  priority  was  wholly  immnte- 
rlal  and  no  finding  of  fact  thereon  was  nece5i- 
sary,  we  sliall  assume  for  the  pnipose.s  i^f 
this  case  tliat  respondent's  deed,  execnted 
and  delivered  before  any  steps  had  been  tak- 
en in  the  attachment  proceedings,  was  not  of 
record  when  appellant  caused  the  prRmlsr« 
described  therein  to  be  levied  upon  as  th^ 
property  of  Eickelberg,  the  attachment  debt- 
or. Elckelberg's  interest  and  estate  were 
wholly  divested  by  the  execution  of  a  deed, 
good  as  between  the  parties,  though  unre- 
corded, and  as  against  all  subsequent  pur- 
chasers or  Incumbrancers,  and  their  succes- 
sors and  assigns,  whose  Incumbrances  were 
not  first  duly  recorded;  and  as  the  statute 
relates  exclusively  to  the  property  of  the 
attachment  debtor,  and  limits  the  seizure  and 
sale  under  attachment  proceedings  strictly  to 
his  interest  at  the  time  of  the  levy,  appellant 
gained  no  advantage  by  attaching  respond- 
ent's property,  and  obtained  nothing  at  the 
execution  sale.     Under  no  statutory  provi- 
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Blon  la  an  unrecorded  deed  Told  u  against 
creditors  of  the  ^antor  subsequently  attach- 
ing, and  the  trial  court  was  right  in  Its  con- 
clusion that  the  title  acquired .  by  an  unre- 
corded deed  la  prior  and  superior  to  that 
obtained  by  a  purchaser  at  an  execution  sale 
under  an  attachment.  Bateman  t.  Backus, 
4  Dak.  438,  34  N.  W.  66.  See,  also,  Plant  t. 
Smythe,  45  CaL  161;  Banyan  v.  McClellan, 
24  Ind.  165;  Norton  v.  Williams,  9  Iowa,  529; 
Banking  Co.  t.  Duncan,  86  N.  Y.  221.  Coun- 
sel's contention  that  this  suit  and  the  pro- 
ceedings had  therein  constitute  a  collateral 
attack  ux>on  the  Judgment  In  the  case  of  Pal- 
mer T.  Eickelberg  is  without  merit,  and  re- 
quires no  special  notice.  The  judgment  ap- 
pealed from  la  affirmed. 


ROSENBAVM  et  al.  t.  HATBS,  Sheriff. 

(Supreme  Court  of  North  Dakota.  May  22, 
1886.) 
Factor's  Libs— Dblivbbt  or  Possessiow. 
The  lien  of  a  factor  ia  dependent  on  pos- 
Ression.  A  dellTery  of  prv^ierty  to  a  carrier  by 
the  owner,  to  be  BiiiKjed  to  another  point,  not 
the  place  of  bnsineM  of  the  factor,  and  tiie  tak- 
ing by  the  owner  from  the  carrier  of  a  bill  of 
lading  in  the  name  of  snch  factor,  and  forward- 
ing it  to  him,  are  not  conclusiye  on  the  question 
of  tlte  intent  of  the  owner  to  deUrer  posseaaion 
to  the  factor,  where  there  are  other  facts  in  the 
cose  tending  to  show  that  it  was  not  the  pur- 
IKMie  of  the  owner  to  sorrender  posaeasion  to  the 
factor,  hot  that  the  object  of  ahipping  in  the 
nanae  of  the  factor  waa  to  obtain  the  benefit  ot 
a  through  rate,  which  could  not  be  attained  if 
the  shipment  was  made  part  of  the  way  in  the 
name  of  the  owner,  and  thereafter  the  balance 
of  the  diatance  to  the  place  of  business  of  the 
factor  in  his  name. 

(Syllabna  by  the  Court) 

Appeal  from  district  court.  Stark  county; 
W.  H.  Winchester,  Judge. 

Action  by  Morris  Rosenbaum  and  others, 
suing  as  Bosenbaum  Bros.  &  Co.,  against 
Jerry  Hayes,  sheriff  of  Stark  county.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
RevMBed. 

Bdgar  W.  Camp,  Leslie  A  Simpson,  and 
F.  H.  Begister,  for  appellant.  James  Q. 
Campbell  (A.  B.  Melrille,  of  counsel),  for 
respondents 

CORIiISS,  J.  We  are  compelled  to  reverse 
the  Jndgmmt  In  this  case  for  errors  In  the 
instructions  of  the  court  to  the  Jury.  The 
plaintiffs  are  se«:klng  to  recover  In  replevin 
the  possession  of  5,600  sheep  from  the  de- 
fendant, who,  as  sheriff,  selssed  them  on  at- 
tachment against  George  M.  Beasley  &  Co. 
•The  plaintiffs  base  their  right  to  possession 
upon  a*factor's  lien  for  a  general  balance 
dae  them  from  Beasley  &  Co.  on  account 
of  advances  made  by  them  as  commission 
merchants  to  Beasley  &  Co.,  under  an  agree- 
ment that  Beasley  &  Co.  were  to  purchase 
«beep,  and  consign  them  to  plaintiffs  in  the 
«ity  of  Chicago  to  be  sold  by  plaintiffs,  as 
commission  merchants,  on  account  of  Beasley 


&  Ca;  all  the  surplus,  after  reimbursing  the 
plaintiffs  for  their  advances  and  expenses  in 
the  business,  and  after  paying  their  com- 
missions on  such  sales,  to  be  turned  over  to 
Beasley  &  Co.  There  was  evidence  tend- 
ing to  prove  that  on  the  Utb  of  April,  1893, 
Beasley  &  Co.  WMe,  and  ever  since  that  day 
have  been.  Indebted  to  the  plaintiffs  in  the 
sum  of  about  $16,000.  If  at  any  time  be- 
fore their  seizure  under  the  attachment  by 
defendant  the  sheep  In  question  came  to  the 
possession  of  the  plaintiffs  under  the  ar- 
rangement between  them  and  Beasley  &  Co., 
then  there  attached  to  them  a  factor's  lien 
In  favor  of  plaintiffs  for  the  general  bal- 
ance dne  them  from  Beasley  &  Co.  1  Jones, 
Liens,  {  418.  There  was  evidence  in  the 
case  tending  to  show  that  the  plaintiffs  had 
In  fact  secured  possession  of  the  sheep  prior 
to  the  levy  of  the  attachment,  but  on  this 
question  of  fact  there  was  a  controversy  be- 
tween the  parties.  There  was  evidence 
which  tended  to  prove  that  Beasley  &  Co. 
had  not  in  fact  parted  with  their  control 
over  the  sheep  as  owners  thereof  when  the 
sheriff  seized  them  under  the  attachment 
against  Beasley  &  Co.  The  only  evidence 
relied  on  by  plaintiffs  to  estabhsh  a  deliv- 
ery of  possession  to  them  as  a  matter  of 
law  was  a  shipment  of  the  sheep  from  Rose- 
bud, Mont,  to  Dickinson,  In  this  state,  and 
the  fact  that  Beasley  &  Co.,  when  the  ship- 
ment was  made,  took  from  the  railroad  com- 
pany, and  forwarded  to  plaintiffs  at  Chi- 
cago, a  bill  of  lading  of  the  property,  in 
which  plaintiffs  were  named  as  consignees. 
It  is  true  that  there  are  other  facts  In  the 
case  tending  to  show  a  delivery  of  posses- 
sion, but  there  were  also  facts  proven  which 
had  a  tendency  to  show  that  Beasley  &  Co., 
by  the  shipment  of  the  sheep,  and  the  pro- 
curing and  forwarding  to  plaintiffs  of  the 
bill  of  lading,  did  not  Intend  to  part  with 
their  control  over  the  sheep  as  owners  there- 
of, but  that  the  purpose  in  shipping  in  the 
name  of  the  plaintiffs  was  to  secure  the 
benefit  of  a  through  rate  to  Chicago  on  the 
shipment  from  Bosebud  to  Dickinson,  it  be- 
ing the  purpose  of  Beasley  &  Co.  ultimately 
to  send  on  the  sheep  to  plaintiffs  at  Chica- 
go. By  sfaipplns  in  the  name  of  the  plain- 
tiffs, Beasley  &  Co.  could  obtain  the  benefit 
of  the  through  rate;  but  could  not  secure 
this  advantage  If  they  shipped  in  their  own 
name  to  Dickinson,  and  subsequently.  In 
the  name  of  the  plaintiffs,  from  Dickinson 
to  Chicago.  It  is  not  seriously  contended 
that  the  question  of  delivery  was  not  a  ques 
tlon  of  fart,  provided  delivery  as  a  mattet 
of  law  was  not  established  by  the  forward- 
ing to  plaintiffs  of  the  bill  of  lading  issued 
in  their  name.  The  court,  In  Its  charge,  re- 
peatedly Instructed  the  Jury  that  the  mere 
fact  of  the  shipment  of  the  sheep  in  the 
name  of  the  jdalntlffs,  and  the  procuring  and 
forwarding  to  them  of  the  bill  of  lading  for 
the  sheep,  of  itself  constituted  a  sufficient 
delivery   to  entitle  plaintiffs   to   a  factor's 
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Hen  from  Ihe  time  of  such  shipment.  Irre- 
spective of  the  question  whether  it  was  the 
Intention  of  Beasley  &  Go.  to  turn  over  the 
property  to  the  plaintiffs.  It  is  unneces- 
sary to  set  out  more  than  one  of  these  in- 
structions to  show  how  emmeous  was  the 
view  of  the  law  the  jury  must  have  imbibed 
from  the  cliarge  of  the  court,  although  as  a 
matter  of  fact  the  substance  of  this  partic- 
ular instruction  we  here  quote  was  repeated 
again  and  again  In  the  charge  of  the  court 
The  instruction  was  in  the  following  lan- 
guage: "If  you  find  that  there  was  an  agree- 
ment or  an  arrangement  between  Rosen- 
baum  Bros.  &  CSo.,  the  plalntlflCs  In  this  ac- 
tion, made  prior  to  April  11,  1893,  and  In 
force  at  that  time,  that  George  M.  Beasley 
&  Co.  were  to  purchase  sheep  with  moneys 
to  be  advanced  by  the  plaintiffs  for  the  pur- 
pose of  purchasing  sheep,  and  with  the  fur- 
ther agreement  that  the  said  sheep,  when 
purchased  and  when  ready  for  market,  or 
when  directed  by  Rosenbaum  Bros.  &  C!o., 
should  be  shipped  to  them,  to  be  sold  upon 
commission,  and  the  proceeds  applied  to  pay 
the  moneys  so  advanced  for  the  purdiase  of 
said  sheep,  and  any  general  balance  that 
might  be  due  at  the  time  of  said  sale  from 
George  M.  Beasley  &  Co.  to  Rosenbaum 
Bros.  &  Co.,  the  plaintiffs,  then  I  charge  you 
that  from  the  date  of  the  delivery  of  said 
sheep  on  board  the  cars  of  the  Northern  Pa- 
cific Railroad  Company,  consigned  to  the 
plaintiffs  In  this  action,  the  plaintiffs  had  a 
special  property  Interest  in  and  lien  upon 
said  sheep."  It  is  undoubtedly  the  law  that 
a  delivery  to  a  carrier  may  be  made  under 
such  circumstances  as  to  place  the  property 
completely  within  the  control  of  the  con- 
signee. If  this  is  done,  the  lien  at  once  at- 
taches. Mechem,  Ag.  g  1035;  1  Jones,  Liens, 
a  460,  461.  And  even  if  the  c<msignor  might 
not  have  Intended  to  surrender  control  to  the 
consignee  by  the  delivery  to  the  carrier,  yet, 
if  he  takes  a  bill  of  lading  in  the  name  of 
the  consignee,  and  sends  or  delivers  It  to 
him,  and  on  the  strength  of  this  particular 
bill  of  lading  the  factor  advances  him  mon- 
ey, then,  to  the  extent  of  such  advances,  the 
lien  would  attach.  The  consignee  having 
relied  on  the  particular  bill  of  lading  sent  to 
him  by  the  owner  of  the  property  in  making 
the  advance,  the  owner  would  be  estopped, 
to  the  extent  of  such  advances,  from  urg- 
ing his  secret,  undisclosed  purpose  to  the 
prejudice  of  the  consignee.  Holbrook  v. 
Wight,  24  Wend.  168;  Davis  v.  Bradley,  28 
Vt.  118;  Lambeth  v.  Turnbull,  39  Am.  Dec 
536.  But  where,  as  in  this  case,  the  ad- 
vances were  not  made  on  the  strength  of  the 
bill  of  lading,  the  question  is  one  of  Inten- 
tion on  the  piart  of  the  owner  of  the  prop- 
erty at  the  time  of  making  the  shipment 
"A  delivery  of  goods  to  a  carrier  Is  undoubt- 
edly a  delivery  to  the  factor  to  whom  they 
are  consigned.  If  the  delivery  Is  made  with 
the  intention  of  passing  a  special  property 
In  the  goods,  and  the  consignor  wholly  parts 


with  control  of  tbe  goods."  1  Jones,  Liens, 
i  462.  There  is  no  delivery  to  tbe  factor 
unless  the  owner  intended  to  part  with  all 
control  over  the  goods  at  the  time  of  the 
shipment,  and  vest  that  c<»itrol  in  the  factor 
to  the  extent  that  factors  have  a  rigbt  to 
exercise  control  over  property  consigned  to 
them  for  sale  on  commission.  If  tbese  sheep 
had  been  shipped  to  Chicago,  and  a  bill  at 
lading  had  been  taken  in  the  name  of  the 
plaintiffs,  and  fcHwarded  to  them,  then,  in 
view  of  the  course  of  dealing  between  these 
Iiarties,  there  would  probably  have  been  a 
sufficient  delivery  to  the  plaintiffs  to  give 
them  a  factor's  lien  from  the  time  of  snch 
shipment  But  here  the  shipment  was  to  an 
Intermediate  point,  which  was  not  tbe  nsoal 
place  of  delivery  to  the  factors  under  the 
arrangement  between  the  parties,  but  mere- 
ly a  new  feeding  ground  for  the  sheep.  We 
think  that  under  the  evidence  tbe  qnestioo 
of  delivery  of  possession  was  a  question  of 
fact  It  is  apparent  from  the  iostructiou 
above  quoted  by  us  that  the  Jury  must  have 
been  led  to  believe  that  the  mere  fact  of  the 
shipment  in  the  name  of  plaintiffs.  foUow«il 
by  tbe  forwarding  to  them  of  tbe  bill  of 
lading,  was  decisive  on  the  question  of  tbe 
plaintiffs'  lien  as  factors.  This  was  equiv- 
alent to  an  instruction  to  tbe  jury  to  find 
for  the  plaintiffs,  for  these  facts  'were  n<it 
in  controversy.  It  was  undisputed  that  Beas- 
ley &  Co.  bad  shipped  the  goods  to  Dickin- 
son, and  had  taken  out  and  forwarded  to 
plaintiffs  a  bill  of  lading  for  tbe  Isbeep,  Is- 
sued In  the  plaintiffs'  name. 

But  there  was  still  another  more  prejudi- 
cial error  in  tbe  court's  Instructions  to  the 
Jury.  They  were  told  that  the  factor's  Ilea 
attached  from  the  moment  of  purchase  by 
Beasley  &  Co.  of  the  sheep  with  the  moneyi 
of  the  plaintiffs,  sent  to  them  for  that  pui^ 
pose.  The  instruction  was  not  predicated  od 
any  theory  of  ownership  of  the  sheep  by  plain- 
tiffs, but,  on  tbe  contrary,  it  proceeded  on 
the  theory  that  Beasley  &  Co.,  in  baying  the 
sheep,  were  buying  them  for  themselves,  to 
be  forwarded  by  them  as  owners  to  plaintiffi. 
to  be  'sold  by  plaintiffs  on  commission  for 
Beasley  &  Co.  We  'will  refer  to  csnly  one  of 
these  erroneous  instructions,  altboogta  there 
are  many  of  the  same  kind  to  be  found  in  the 
charge,  which  was  very  long,  and  embodied 
many  repetitions.  It  Is  as  foUo'ws:  "If  yoo 
find  that  prior  to  April  11, 1898,  the  plaintiffs 
Rosenbatmi  Bros.  &  Co.,  and  George  M.  Beu- 
ley  &  Co.  had  entered  into  an  agreement 
whereby  Rosenbaum  Bros.  &  Go.  bad  ad- 
vanced to  George  M.  Beasley  A  Go.  tbe  mon- 
eys which  purchased  the  she^  In  qnesUon  in 
this  action,  upon  the  promise  on  tbe  ^Mirt  of 
George  M.  Beasley  &  Ca  that  sheep  shonld  be 
purchased  with  such  moneys  so  advanced, 
and  if  you  find  that  the  sheep  in  quesUcn.  or 
any  part  thereof,  were  purchased  by  tbe  firm 
of  George  M.  Beasley  &  Co.  with  tbe  mooey 
so  agreed  to  be  advanced,  and  If  you  find  that 
there  was  an  agreement  between  aald  finn 
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of  Rosenliaam  Bros.  &  Ca  and  G«orge  U. 
Beasley  &  Co.  tbat  the  sheep  so  purchased 
with  the  moneys  advanced  by  the  plaintiffs, 
Koscnbanm  Bros.  &  Co.,  should  be  shipped  to 
Rosenbanm  Bros.  &  Co.  as  directed,  then  I 
charge  yon  that  Rosenbanm  Bros.  &  Co.,  from 
the  time  of  the  purchase  of  said  sheep  under 
such  arrangement,  if  any  there  was,  had  a 
special  property  In  the  sheep  so  purchased, 
which  amounted  to  a  Hen  thereon,  and  had  a 
right  to  hare  said  sheep  c<MDe  forward  to 
them  wheneTer  they  so  directed."  Ttds  in- 
stmctton  proceeded  upon  a  radically  unsonnd 
Tiew  of  the  law,  In  that  It  utterly  eliminated 
from  the  elements  which  go  to  make  up  a 
factor's  lien  the  indispensable  element  of  pos- 
session, either  actual  or  constructive.  Our 
statute,  which  Is  merely  declars'tory  of  the  com- 
mon-law rule,  declares  that  the  lien  of  a  fac- 
tor is  dependent  on  jtossession.  Section  4442, 
Comp.  Tjaws.  It  is  urged  that  the  court  did, 
on  the  request  of  counsel  for  defendant,  lay 
down  for  the  guidance  of  the  Jury  the  correct 
rules  of  law  applicable  to  the  case.  But  In 
view  of  the  fact  that  the  court  Iterated  and 
reiterated  these  erroneous  views  in  its  charge, 
we  are  unable  to  say  that  the  Jury  gave  less 
weight  to  these  unsound  doctrines  than  to  the 
isolated  enunciation  of  the  correct  doctrines, 
•which  may  have  been  either  forgotten  or  put 
aside  by  the  Jury  as  a  statement  of  law,  not 
to  be  followed  by  them  In  deciding  the  case. 
If  there  is  any  presumption  to  be  Indulged 
nnder  the  extraordinary  facts  of  this  case,  it 
is  that  the  J1117  bdleved  that  these  two  erro- 
neous doctrines,  which  ran  persistently 
through  the  charge,  appearing  in  various 
guises  nearly  a  score  of  times,  were  the  rules 
which  must  control  them  in  arriving  at  a  ver- 
dict. The  Judgment  Is  reversed,  and  a  new 
trial  is  ordered.    All  concur. 

On  Rehearing. 

(July  2,  1896.) 
It  is  urged  in  the  petition  for  rehearing  that 
the  error  in  the  court's  charge  referred  to  in 
the  opinion  was  not  prejudicial,  Inasmuch  as 
the  Jury  found  specially  that  the  plaintiffs 
were  in  possession  of  the  sheep  at  the  time 
they  were  attached.  But,  so  far  as  we  know, 
the  very  finding  may  have  been  based  upon 
the  erroneous  instructions  of  the  trial  Judge 
to  the  effect  that  the  shipment  of  the  sheep  in 
the  name  of  the  plaintiffs,  followed  by  the  de- 
livery to  them  of  the  bill  of  lading,  constitute 
ed  a  delivery  of  possession  as  a  matter  of  law. 
In  one  of  the  numerous  charges  of  lue  same 
general  character  the  court  said:  "If  yon  ^md 
tbat  the  sheep  In  question  were  on  or  al>out 
the  11th  day  of  April,  1893,  delivered  by 
George  M.  Beasley  &  Co.  on  board  the  cars 
on  the  track  of  the  Northern  Pacific  Railroad 
Company  at  Rosebud,  Montana,  consigned  by 
a  bill  of  lading  in  evidence  in  this  case  to 
Rosenbanm  Bros.  &  <k>.  at  Dickinson,  then  I 
charge  yon  that  such  delivery  uiton  the  cars 
aforesaid,  and  such  issuing  of  the  bill  of 
lading,  and  the  delivery  thereof  to  Rosen- 


baiun  Bros.  &  Co.,  the  plalntlfto  In  tills  ac- 
tion, constituted  a  delivery  to  them  of  the 
sheep  in  question,  and  they  had  a  right  to 
hold  possession  thereof  untU  all  moneys  due 
by  the  Arm  of  George  M.  Beasley  &  Co.  for 
advances  made  to  George  M.  Beasley  &  Co. 
in  the  commission  business  had  been  fnlly 
paid."  The  court,  by  this  instruction,  told 
the  Jury  that,  as  a  matter  of  law,  the  plain- 
tiffs were  in  possession  If  the  sheep  were 
shipped  in  the  plaintiffs'  name,  and  the  bill 
of  lading  was  delivered  to  them.  We  are  un- 
able to  say  that  the  special  finding  referred 
to  was  not  based  upon  this  erroneous  state- 
ment of  the  law.    All  concur. 


FINLAT8OK  V.  PETERSON. 

(Supreme  Court  of  North  Dakota.    June  10, 
1896.) 

fobeciosukb  ov  hortoasb  — noticb— ccbativb 
Act— Retroactivb  Effect. 

_  1.  TTnder  a  statute  requiriog  pnblication  ot 
notice  of  sale  on  foreclosure  of  mortgage  by  ad- 
vertisement to  be  made  "for  six  snceessive 
weeks  at  least  once  in  each  week,"  the  first  pub- 
lication must  be  made  at  least  42  days  before 
the  day  of  sale,  or  the  foreclosure  proceodings 
will  be  void. 

2.  It  is  not  in  the  power  of  the  legislature 
to  core  by  retroactive  legislation  the  defect  in 
foreclosure  proceedings  arising  from  the  failure 
to  publish  the  notice  of  sale  for  the  full  period 
of  42  days,  and  thus  validate  the  void  proceed- 
ings. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt.  Grand  Forks 
county;   Charles  F.  Templeton,  Judge. 

Action  by  Alexander  F  Inlay  son  against 
Peter  0.  Peterson.  Judgment  for  defendant, 
and  plaintiff  appeala    Reversed. 

Bangs  &  FIsk  and  W.  H.  Standlsh,  for  ap- 
pellant.  J.  H.  Bosard,  for  respondent. 


CORLISS,  J.  The  ultimate  problem  to  be 
solved  in  this  case  Is  the  legality  of  certain 
foreclosure  proceedings.  The  plaintiff  is 
conceded  to  be  the  owner  in  fee  simple  of 
the  premises  in  question,  if  such  proceedings 
are  void.  On  the  other  hand,  it  Is  also 
agreed  that  her  title  has  been  destroyed,  and 
Is  fully  vested  In  the  defendant,  if  those  pro- 
ceedings are  valid.  The  only  point  urged 
against  their  l^allty  Is  that  the  first  noQce 
of  sale  was  not  published  at  least  42  days 
before  the  day  of  sale.  There  were  six  dif- 
ferent publications,  and  they  were  all  exact- 
ly a  week  apart  But  the  day  of  sale  was 
less  than  a  week  after  the  last  publication. 
The  question  before  us,  then,  is  whether  the 
statute,  as  it  stood  at  the  time  of  this  fore- 
closure, required  tbat  full  six  weeks  should 
intervene  between  the  day  of  first  publica- 
tion and  the  day  fixed  for  sale.  The  lan- 
guage of  the  statute  is  that  the  notice  must 
be  given  "by  publishing  the  same  for  six 
successive  weeks  at  least  once  In  each  week." 
The    word    "for,"    In    this    statute,    meana 
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"throughout,"  or  "during  the  continuance 
of."  3  Cent.  Diet  p.  2314,  definition  16  of 
word  "for."  It  is  obvious  that  a  notice  of 
sale  has  not  been  published  during  the  con- 
tinuance of  a  week,  when  the  day  of  sale 
follows  the  day  of  publication  at  an  interval 
of  less  than  a  week.  Five  weeks  added  to 
this  fragment  of  a  week  will  not  constitute 
six  weeks,  unless  a  part  of  a  week— the 
added  fragment— Is  equal  to  a  whole  week. 
We  agree  with  counsel  for  plaintiff  that  the 
statute  contains  two  elements.  The  first  re- 
quires a  publication  "for,"  or  "during  the 
continuance  of,"  six  weeks,  and  nothing 
short  of  a  publication  for  forty-two  days 
will  satisfy  this  branch  of  the  act  The  oth- 
er requires  at  least  six  publications,  and  that 
one  of  them  shall  be  in  each  of  the  six  weeks 
between  the  first  publication  and  the  day  of 
sale.  If  the  statute  had  declared  that  the  no- 
tice should  be  published  once  a  week  in 
each  of  six  successive  weelcs,  its  meaning 
would  have  been  different.  But  it  does  not 
so  declare.  Its  explicit  provision  is  that  the 
notice  shall  be  published  for  six  successive 
weeks.  We  find  our  construction  in  har- 
mony with  the  views  of  many  courts,  al- 
though some  of  the  cases  cited  may  perhaps 
be  regarded  as  not  directly  in  point,  owing 
to  a  difference  in  the  language  of  some  of 
the  statutes  Interpreted.  Bacon  v.  Kennedy 
(Mich.)  22  N.  W.  824;  Wilson  v.  Insurance 
Co.,  12  C.  0.  A.  505,  65  Fed.  38;  Boyd  v.  Mc- 
Farlin,  58  Ga.  208;  Pratt  v.  Tinkcom,  21 
Minn.  1^;  Ogden  v.  Walker,  59  Ind.  460; 
Bunco  T.  Reed,  16  Barb.  347,  330,  351;  Brod 
v.  Heymann,  3  Abb.  Prac.  (N.  S.)  396;  Rich- 
ardson V.  Bates,  23  How.  Prac.  516;  Par- 
sons V.  Lannlng,  27  N.  J.  Eq.  70;  Early  v. 
Doe,  16  How.  610;  In  re  North  WhltehaU 
Tp.,  47  Pa.  St.  156;  Security  C!o.  v.  Ar- 
buckle  and.  Sup.)  24  N.  E.  329;  Smith  v. 
Rowles,  85  Ind.  265;  Market  Nat.  Bank  v. 
Pacific  Nat.  Bank,  89  N.  Y.  398.  See,  also.Ol- 
cott  V.  Robinson,  20  Barb.  148,  and  dissenting 
opinion  in  Olcott  v.  Robinson,  21  N.  Y.  150. 
The  following  cases  are  more  or  less  in  de- 
fendant's favor:  Olcott  v.  Robinson,  21  N. 
Y.  150;  Wood  V.  Morehouse,  45  N.  Y.  368; 
Sheldon  v.  Wright,  7  Barb.  39;  De  Peyster 
V.  Michael,  6  N.  Y.  467;  Chamberlain  v. 
Dempsey,  13  Abb.  Prac.  421;  Pearson  v. 
Bradley,  48  lU.  250;  State  t.  Yellow  Jacket 
Silver  MIn.  Co.,  S  Nev.  415;  Dexter  v.  Shep- 
ard,  117  Mass.  480. 

But  it  is  urged  that  an  act  i>a8sed  March 
8,  1889  (chapter  38,  Laws  1889),  is  decisive 
against  the  plaintiff.  That  act  declares: 
"Whenever  In  any  act  or  statute  of  the  territory 
of  Dakota  providing  for  the  publisbing  of  no- 
tices, the  phrase  successive  weeks  is  used, 
the  term  weelcs  shall  be  construed  to  mean 
calendar  weeks,  and  the  publication  upon 
any  day  in  snch  weelu  shall  be  sufficient 
publication  for  that  week,  provided,  that  at 
least  five  days  shall  Intervene  between  such 
publications,  and  all  publications  heretofore 
or  hereafter,  made  In  accordance  with  the 


provisions  of  this  act,  shall  be  deemed  legal 
and  valid."  There  is  nothing  In  this  statute 
which  in  terms  relates  to  the  time  ttiat  must 
elapse  between  the  first  publication  and  the 
day  of  sale.  It  might  be  urged  with  much 
force  that  that  act  was  passed  to  settle  a. 
somewhat  mooted  question,— whether  each 
successive  publication  must  t>e  made  on  the 
same  day  of  the  week,— and  that  for  this 
purpose,  and  for  this  purpose  only,  ft  de- 
clares that  a  week  means  a  calendar  weelc 
There  has  been  a  division  of  Judicial  oi^n- 
ion  whether  the  notice  should  be  pobUshed 
on  the  same  day  In  each  week,  although  tb<> 
weight  of  authority  Is  against  the  necessiiv 
of  publishing  the  notice  on  the  same  day  In 
each  week.  Ronkendorf  t.  Taylor's  Lesst-e. 
4  Pet  349;  Wood  v.  Knapp  (N.  Y.)  2  N.  E. 
632;  Bachelor  v.  Bachelor,  1  Mass.  23*]: 
Raum  V.  Leach  (Minn.)  54  N.  W.  1058;  Loan 
Soc.  T.  Thompson,  32  CaL  347;  Steinle  t. 
Bell,  12  Abb.  Prac.  (N.  S.)  171.  Under  thw 
decisions.  It  pertiaps  would  not  be  necessar> 
to  publish  the  notice  In  every  calendsr  -mtek. 
provided  there  was  one  Insertion  in  eacli 
week  commencing  to  calculate  from  the  day 
of  the  first  publication.  If  a  notice  sbooid 
be  published  on  Friday,  the  first  week  would 
not  expire  until  the  next  Thursday,  and  ibt 
new  week  would  not  t>egin  ontil  the  next 
Friday.  Hence  a  second  publication  on  ibr 
Wednesday  of  the  week  after  might  be  in 
time.  And  yet  in  such  a  case  there  woolri 
be  a  gap  of  an  entire  calendar  week  dnilEg 
which  no  publication  would  be  made.  Nov. 
this  statute  prevents  this.  While  it  recog- 
nizes the  soundness  of  the  rule  supported  tv 
the  great  majority  of  the  cases,  that  the 
publication  need  not  be  made  on  the  same 
day  in  each  week,  it  yet  limits  that  rule  by 
declaring  that,  for  the  purpose  of  a  publica- 
tion once  a  week  in  each  week,  the  word 
"week"  means  a  calendar  week.  The  resul: 
is  that  in  cases  governed  by  this  act  there 
must  be  one  publication  In  each  calendar 
week,  no  matter  on  what  day  the  prevjons 
publlcatk)n  was  made.  There  Is  also  a  fur- 
ther limitation  that  at  least  fire  days  mns: 
Intervene  between  every  two  publications. 
There  is  much  force,  however,  in  the  argu- 
ment that  it  was  the  purpose  of  the  ieg'.s- 
lature  to  declare  by  this  act  that  a  publi- 
cation on  the  last  day  of  a  calendar  wo«i 
should  relate  back  to  the  beginning  of  iliai 
week,  and  be  a  publication  for  that  'we>7iL 
as  efitectuaUy  as  though  the  notice  bad  tuvii 
published  on  the  first  day  thereof,  instead 
of  on  the  last  But  even  aBsuming  this  t« 
be  the  meaning  of  the  statute,  the  defend- 
ant cannot  avail  himself  of  its  provisions. 
It  was  passed  four  years  after  the  foreclo- 
sure proceedings  in  question  were  conson- 
mated.  If  it  be  regarded  aa  a  legialadve  bi- 
terpretatlon  of  the  ^Jstlng  law.  It  can  bare 
no  conclusive  force.  Construction  of  stat- 
utes is  a  Judicial,  and  not  a  legislatlre,  func- 
tion. In  cases  of  doubt  a  legislative  cvo- 
structlon  is  given  some  weight    Bat  no  ooort 
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-can  allow  the  lawmaking  power  to  alter  by 
legislative  enactment  the  meaning  of  a  Btat- 
tite  80  aa  to  affect  vested  rights.  In  1885, 
when  these  forecloenre  proceedings  were 
iiad,  the  meaning  of  the  statute  nnder  which 
the  mortgagee  foreclosed  his  mortgage  was 
plain,  and,  as  that  statate  required  that  the 
first  publication  should  he  made  42  days  be- 
fore the  day  fixed  for  sale,  no  subsequent 
law  could  affect  the  rights  of  the  mortgagror 
to  treat  the  foreclosure  as  void.  The  legis- 
lature cannot,  by  the  device  of  construing  a 
statute,  alter  its  meaning  so  as  to  affect 
vested  rights.  But  this  statute  Is  more  than 
.a  mere  declaration  of  the  meaning  of  a  prior 
law.  It,  In  terms,  provides  that  If  publica- 
•Tion  has  in  the  past  been  made  in  accordance 
with  the  statute  as  so  Interpreted,  it  shall 
be  valid.  In  other  words,  the  legislature  has 
passed  a  curative  law,  and  the  question  Is 
whether  It  la  valid  as  such.  We  think  not 
While  fully  recognizing  the  power  of  the 
legislature  to  cure  defects  which  it  is  unjust 
for  one  to  take  advantage  of,  we  do  not  be- 
lieve that  this  case  falls  within  the  rule. 
There  Is  no  injustice  in  the  mortgagor  In- 
sisting that  the  full  statutory  notice  be  giv- 
en. The  law  threw  about  him  the  protection 
of  full  42  days'  notice,  and  to  have  Insisted 
on  It  at  any  time  before  the  enactment  of 
this  new  act  would  have  Involved  no  injus- 
tice to  the  purchaser.  The  latter  would  have 
^een  subrogated  to  the  rights  of  the  mort- 
gagee, and  the  mortgagor,  despite  his  suc- 
cessful assault  upon  the  sale,  must  have  paid 
tbe  mortgage  debt  The  mortgage  would 
still  have  been  a  Uen  on  the  property.  Bo  far 
as  the  sale  might  have  resulted  in  a  surplus, 
so  that  subrogation  of  the  purchaser  to  the 
-rights  of  the  mortgagee  would  not  afford 
him  full  protection,  the  mortgagor  would  be 
obliged  to  refund  to  the  purchaser  such  sur- 
plus, as  a  condition  of  annulling  the  sala 
The  case  Is  not  like  the  case  of  a  defective 
deed  or  a  defective  acknowledgment,  the 
purchaser  havbig  paid  full  value  for  the 
property.  Nor  is  It  analogous  to  the  case 
of  a  contract  which  a  party  ought  in  con- 
science to  perform,  although  holding  in  his 
grasp  against  It  some  technical  defense,  as 
tbat  she  was  a  married  woman,  or  that  the 
agi-eement  was  not  In  writing.  In  these 
cases  the  court  answers  the  argument  that 
the  legislature  cannot  disturb  vested  rights 
by  the  conclusive  reply  that  no  one  has  a 
vested  right  to  be  unjust,  or  to  do  a  moral 
wrong.  Mr.  Cooley  states  this  as  the  foun- 
<lation  of  the  doctrine  that  defects  may  be 
cured  by  retroactive  legislation.  He  says: 
"As  the  point  Is  put  by  Chief  Justice  Parker, 
of  Massachusetts,  a  party  cannot  have  a 
vested  right  to  do  wrong;  or,  as  stated  by 
the  supreme  court  of  New  Jersey:  'Laws  cur- 
ing defects  which  would  otherwise  operate 
to  frustrate  what  must  be  proved  to  be  the 
desire  of  the  party  affected  cannot  be  con- 
sidered as  taking  away  a  vested  right 
0)uris  do  not  regard  rights  as  vested,  con- 


trary to  the  justice  and  equity  of  the  case.' " 
Const  Llm.  p.  378,  marginal  paging,  and 
400,  top  paging,  of  second  edition.  We  have 
carefully  examined  the  whole  law  on  this 
subject  of  curative  legislation,  and  we  have 
been  unable  to  find  an  adjudication  which 
has  taken  a  position  so  extreme  as  we  would 
be  compelled  to  take,  should  we  allow  this 
statute  to  have  a  retroactive  effect,  and  thus 
validate  an  absolutely  void  sale;  It  not  be- 
ing abhorrent  to  natural  Justice  for  the  own- 
er of  the  property,  under  the  circumstances 
of  this  case,  to  Insist  upon  his  strict  legal 
rights.  We  do  not  lay  so  much  stress  on 
the  fact  that  the  foreclosure  sale  was  abso- 
lutely void,  for  we  think  that  even  when  a 
proceeding  of  any  kind  Is  void,  with  the  ex- 
ception of  a  Judicial  proceeding  void  for 
want  of  Jurisdiction,  it  is  nevertheless  with- 
in the  power  of  the  legislature  to  validate 
such  proceeding  by  retroactive  legislation,  if 
It  would  be  grossly  unjust  for  the  person 
against  whom  the  healing  law  is  directed  to 
insist  upon  his  purely  technical  rights,  desti- 
tute of  all  equity.  But  the  case  should  be 
a  clear  one.  Nothing  short  of  this  should 
prompt  a  court  to  sustain  such  a  law.  All 
Jurists  agree  that  this  power,  while  highly 
beneficial  when  kept  within  proper  limits, 
is  liable  to  great  abuse;  and,  while  some  of 
the  cases  have  given  It  very  wide  scope,  yet 
the  unmistakable  trend  both  of  recent  Ju- 
dicial decisions  and  of  recent  constitutional 
changes  is  in  the  direction  of  strictly  limit- 
ing this  power. 

We  Isave  assumed  so  far,  in  the  course  of 
this  opinion,  that  the  failure  to  comply  with 
the  statute  requiring  publication  for  six  full 
weeks  rendered  void  the  sale.  On  this  point 
there  has  been  no  contention  between  coun- 
sel, and  both  authority  and  principle  speak 
only  one  voice  on  this  branch  of  the  case. 
The  foreclosure  was  void.  Pratt  v.  Tinkcom, 
21  Minn.  142;  Parsons  v.  Lanning,  27  N.  J. 
Bq.  70;  Wade,  Notice,  i  1105;  Bacon  v.  Ken- 
nedy (Mich.)  22  N.  W.  824. 

Whether  the  plaintiff  can  maintain  eject- 
ment against  the  defendant,  or  must  resort 
to  an  action  to  redeem  the  property,  on  the 
theory  that  the  defendant  Is  a  mortgagee  in 
possession,  we  are  not  called  upon  to  decide 
upon  this  appeal.  The  questions  before  us 
arise  upon  demurrer  to  the  complaint  The 
facts  set  forth  In  the  complaint  entitle  the 
plaintiff  to  some  kind  of  relief,  and  the  gen- 
eral prayer  for  such  relief  as  may  be  Jvfbt 
and  equitable  will  warrant  the  court  In 
granting  plaintlCC  such  relief  as  the  facts 
upon  the  trial  will  show  he  is  entitled  to. 
The  complaint  seems,  however,  to  be  framed 
on  the  theory  the  plaintiff  has  a  right  to 
maintain  ejectment:  and  if  the  fact  is,  as 
set  forth  in  tbat  pleading,  tbat  defendant 
forcibly  ejected  plaintiff  from  the  land,  it 
may  be  tbat  ejectment  will  lie.  On  that 
point  we  express  no  opinion.  The  order  and 
Judgment  of  the  district  court  are  reversed, 
and  that  court  will  enter  an  order  overrul- 
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log  the  demnirer  to  tbe  complaliit  on  snch 
terma  aa  that  court  may  prescribe.  AU  con- 
cur. 


LOVBJOT  T.  MERCHANTS'  STATE 

BANK. 

(Supreme  Coort  of  North  Dakota.    June  15, 

1896.) 

Chattel    MoKTOAOita  —  Oontbbsion    bt    Psior 

MOBTOAOEB — RlOBTS  OF  JUNIOR  MoRT- 

OAQBE — Mbasdke  or  Davaoes. 

1.  Where  the  mortgagee,  holding  a  flrst 
mortgage,  after  taking  possession  of  property 
under  bis  mortgage,  sells  the  same  without  fore- 
closure, and  at  private  sale,  such  sale  is  a 
wrongful  conversion  of  the  property,  and  oper- 
ates to  extinguish  tbe  lien  of  the  mortgage. 

2.  Where,  in  such  case,  a  second  mortgagee 
brings  an  action  against  the  first  mortgagee  for 
the  wrongful  conversion  of  the  property  covpred 
by  the  two  mortgages,  his  measure  of  dama^fs 
is  the  value  of  tbe  property  converted,  modified 
by  the  principle  of  compensation  for  tbe  actual 
injury  suffereid  on  account  of  the  wrongful  con- 
version. 

3.  In  such  case  the  defendant  is  liable  for 
the  value  of  the  property  converted,  but  will 
be  allowed,  upon  principles  of  equity,  and  to 
avoid  oirer.ity  of  action,  to  recoup  damages  to 
the  value  of  hia  special  interest  in  or  lien  upon 
the  mortgaged  property.  The  plaintiff  can  only 
recover  to  the  extent  of  his  actual  loss. 

4.  Where,  in  such  case,  the  value  of  the 
property  sold  was  less  than  the  amount  secured 
by  the  defendant's  mortgage,  and  the  sale  was 
without  fraud,  the  plaintiff  can  recover  no 
damages,  because  he  suffers  none,  as  a  result 
of  the  wrongful  act  of  which  he  complains. 

(Syllabi.8  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
William  B.  McConnell,  Judge. 

Action  by  Frank  L.  Lovejoy  against  th« 
Merchants'  State  Bank  for  conversion.  From 
a  judgment  for  plalntUC,  defendant  appeals. 
Reversed. 

Newman,  Spalding  &  Phelps,  for  appellant 
S.  O.  Roberts,  for  respondent 

WALLIN,  O.  J.  The  Important  facts  In 
this  case  are  not  in  dispute,  and  may  be  sum- 
marized: The  defendant  held  a  flrst  mort- 
gage on  certain  personal  property  to  secure 
an  Indebtedness  of  $1,500.  The  mortgagor 
Toluntarlly  surrendered  the  property  to  the 
mortgagee,  and  the  latter  took  possession 
thereof  under  hlB  mortgage.  The  defendant 
did  not  foreclose  the  mortgage  in  any  man- 
ner, nor  attempt  to  do  so,  but  sold  the  mort- 
gaged property  at  private  sale  for  the  sum  of 
$1,271.10.  The  property  was  sold  fairly,  and 
for  its  full  value.  The  plaintllF  Is  a  Junior 
mortgagee,  whose  mortgage  covered  the  same 
property,  but  was  made  and  filed  after  the 
defendant's  mortgage,  and  was,  in  terms, 
made  subject  to  defendant's  mortgage.  Plain- 
tiff's mortgage  was  given  to  secure  an  In- 
debtedness of  $291.66.  After  plaintiff's  mort- 
gage debt  matured,  and  after  defendant  had 
sold  the  property  at  private  sale,  as  before 
stated,  the  plaintiff  demanded  the  possession 
of  said  property  from  the  defendant,  but  such 
demand  was  not  complied  with.    Until  snch 


demand  was  made,  the  defendant  bad  no 
knowledge  of  the  existence  of  plaintllTs  mort- 
gage. Tbe  plaintiff,  after  making:  tbe  de- 
mand, brought  this  action  for  tbe  wrongful 
conversion  of  the  mortgaged  property,  and  re- 
covered a  Judgment  against  defendant,  hi 
the  district  court,  for  the  full  amoont  of  the 
debt  secured  by  plaintiff's  mortgage. 

The  plaintiff's  theory  is  that  the  sale  of  tbe 
mortgaged  property  at  private  sale   was  a 
wrongful  conversion  of  the  property  by  tbe 
defendant,  and  tliat  such  wrongful  conver- 
sion operated  to  extinguish  the  lien  of  defend- 
ant's mortgage,  under  the  provisions  of  sec- 
tion 4342,  Comp.  Laws,  which   reads,  "Tbe 
sale  of  any  personal  property  on  which  there 
Is  a  lien  In  satisfaction  of  the  claim  secured 
thereby,  or,  in  case  of  personal  property,  its 
wrongful  conversion  by  the  person   bolding 
the  lien,   extinguishes  the   lien."      Plaintiff 
cites,  with  other  authority,   Everett   v.   Bu- 
chanan (Dak.)  6  N.  W.  439,  as  supporting  his 
contention.    Our  views  are  In  entire  harmony 
with  the  plaintiff's  contention,  to  the  extent 
that  the  sale  of  the  mortgaged  property,  witb- 
out  a  foreclosure  of  the  mortgage,  and  at  pri- 
vate sale,  was  a  wrongful  conversion  of  the 
property  by  the  defendant,  within  tbe  mean- 
ing of  the  statute,  and  that  such  conversion 
operated  to  extinguish  the  lien  of  defendant's 
mortgage.     Section  4342,  supra,  embodies  an 
established  doctrine  of  the  common  law.    In 
selling   the   mortgaged  property    without  • 
foreclosure  of  the  lien,  tbe  defendant  not  only 
violated  express  legal  requirements  regulat- 
ing foreclosure  proceedings,  but  also  wrong- 
fully assumed  to  deal  with  the  property  as 
owner,  without  warrant  of  law.    The  mort- 
gaged property  was  wheat,  and  tbe  defend- 
ant's wrongful  conversion  of  It  by  a  private 
sale  phiced  the  plaintiff's  security  entirely  be- 
yond his  reach,  and  thereby  wholly  destroyed 
the  value  of  such  security  to  him.    For  such  a 
wrong  an  action  at  law  will  lie  for  damages. 
True,  It  might  perhaps  be  successfully  urged, 
as  against  a  recovery  In  this  action,   that 
plaintiff,  at  the  time  of  the  unlawful  conver- 
sion of  the  wheat,  was  not  In  the  actual  po^ 
session  thereof,  nor  entitled  to  such  posses- 
sion, because  he  had  neither  paid   nor  ten- 
dered to  the  defendant  the  amount  secured 
by  defendant's  prior  mortgage.    Without  de- 
ciding whether  the  plaintiff  was  or  was  not, 
for  the  reasons  stated,  in  a  position  to  bring 
an  action  in  the  nature  of  trover  for  conver- 
sion, we  shall  proceed  to  dispose  ot  the  case 
upon  other  grotmds.     Assuming  that  plain- 
tiff's action   will   lie   for  damages   for  the 
wrongful  conversion,  the  inqtilry  arises  as  to 
what  extent  the  plaintiff  has  been  injured,— 
in  other  words,  what  is  his  measure  of  dam- 
ages?   Reverting  to  the  situation  as  It  existed 
prior  to  the  sale,  we  find  that  the  defendant 
was  lawfully  in  the  possession  of  the  prop- 
erty, the  same  having  been  voluntarily  sur- 
rendered to  him  by  the  mortgagor.  At  tbat  time 
the  plaintiff,  as  a  junior  mortgagee,  was  in  a 
position  to  obtain  the  possession  of  tbe  propet- 
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ty.and  could  do  bo  at  anytime  by  tendering  to 
the  defendant  anamount  sufScient  to  discharge 
the  debt  sectired  by  the  first  mortgage,  to  wit, 
$1,500.  The  wrongful  saledeprived  the  plaintiff 
of  this  right,  and  whatever  snm  may  be  neces- 
sary to  compensate  the  plaintiff  for  this  in- 
Jury  the  law  will  award  as  plaintiff's  meas- 
ure of  damages.  The  tme  measure  of  dam- 
ages is  actual  compensation  for  the  loss  suf- 
fered by  reason  of  the  wrong  complained  of. 
3  Sutb.  Dam.  p.  527,  states  tbe  rule  in  con- 
version as  follows:  "If  the  case  is  such  that 
the  plaintiff  can  be  fully  compensated  by  a 
sum  of  money  less  than  the  fnll  value  of  the 
property  which  was  converted,  the  recovery  will 
be  limited  to  the  amount  that  will  suffice  for 
complete  Indemnity.  The  plaintiff  will  be 
confined  to  compensation  commensniate  with 
the  actual  Injury."  The  same  author,  on 
page  525,  in  speaking  of  cases  where  prop- 
erty is  converted  by  llenholders,  lays  down 
the  rule  as  follows:  "A  party  who  has  a  lien 
on,  or  other  special  interest  in,  property,  and 
converts  it,  is  liable  to  the  owner  for  Its  value, 
but  is  entitled  to  recoup  the  value  of  his  spe- 
cial property."  See  cases  cited  in  note  6. 
It  will  be  noticed  that  the  rule  of  damages, 
as  above  quoted,  presupposes  that  the  pri- 
mary measure  of  damages  in  cases  of  conver- 
sion of  t)er8onal  property  is  presumed  to  be 
the  value  of  the  property.  This  is  the  meas- 
ure presumed  under  the  Code  (CSomp.  Laws 
<{  4603-4006).  But  this  rule  of  damages, 
wherever  found,  and  however  expressed, 
must  be  interpreted  with  reference  to  the 
underlying  principle  Of  compensation.  A 
plaintiff  is  not  in  every  case  necessarily  en- 
titled to  recover  the  full  value  of  property 
wrongfully  converted  by  the  defendant. 
There  are  many  qualifications  of  tbe  general 
rule.  The  case  at  bar,  as  will  be  seen  by  ref- 
«rence  to  the  cases  cited  below,  is  an  illustra- 
tion of  one  of  the  modifications  of  tbe  general 
rale  of  damages  as  stated  in  the  statute. 

Coming  to  the  facts  in  the  record,  we  dis- 
cover that  tbe  defendant,  after  selling  the 
property  f&lrly,  and  for  its  full  value,  realized, 
as  proceeds  of  the  sale,  a  sum  insufficient  to 
discharge  the  debt  secured  by  the  first  mort- 
gage. In  the  absence  of  proof,  there  can  be 
DO  presumption  that  the  plaintiff,  had  be  sold 
tbe  property  at  public  sale,  could  have  real- 
ized a  greater  sum.  Tbe  sum  realized  by  the 
defendant  was  the  full  value  of  the  property. 
It  therefore  appears  that  the  plaintiff's  right 
of  redemption,  which  was  defeated  by  the  de- 
(eodant's  wrongful  sale  of  the  mortgaged 
property,  was  a  right  of  no  pecuniary  value 
to  tbe  plaintiff.  As  to  the  plaintiff,  the  wrong 
wag  no  detriment  To  have  redeemed  from 
the  defendant's  mortgage  would  have  re- 
<)aired  an  advance  by  the  plaintiff  of  tbe 
sum  of  $1,500.  Without  such  advance,  the 
plaintiff  could  not  lawfully  have  obtained 
possession  of  the  property  for  the  purposes  of 
foreclosure,  and  plaintiff  had  no  right  to  the 
possession  for  any  other  purpose.  In  view  of 
the  /acts  In  this  case,  it  conclusively  appears 


that  a  redemption  by  the  plaintiff  from  de- 
fendant's mortgage  would  have  been  attend- 
ed by  financial  loss;  hence  to  deprive  him  of 
such  right  certainly  did  not  operate  to  his 
financial  disadvantage.  Without  attempting 
to  analyse  the  cases  cited  below,  all  of  which 
will  be  found  to  be  in  point  upon  the  measure 
of  damages,  it  will  suffice  to  say  that  the 
controlling  principles  which  run  through 
them  all  are  these:  First,  that  the  rule  of 
damages  which  declares  that  the  value  of  the 
properly  wrongrfolly  converted  Is  presumed 
to  be  the  measure  of  damages  must  be  con- 
strued in  tbe  light  of  the  principle  of  com- 
pensation; second,  where  a  party,  who  has 
a  lien  on,  or  other  special  interest  in,  prop- 
erty, wrongfully  converts  it,  he  is  liable  for 
the  value  of  the  property,  but  is  nevertheless, 
upon  principles  of  equity,  and  to  avoid  cir- 
cuity of  action,  entitled  to  recoup  tbe  value 
of  the  special  property,  and  he  may  likewise 
mitigate  the  damage  by  limiting  the  plaintiff's 
recovery  to  an  amount  which  will  compensate 
blm  for  the  actual  loss  resulting  from  the 
conversion.  Ample  authority  for  our  views 
will  be  found  in  the  cases  cited:  Tobener  v. 
Hasslnbusch,  66  Mo.  App.  591;  Cushing  v. 
Seymoor  (Minn.)  15  N.  W.  249;  Wheeler  v. 
Pereles,  43  WU.  333;  Tread  well  v.  Davis,  34 
Cal.  601;  Jarvis  v.  Bogers,  16  Mass.  3S9; 
Kearney  v.  Glutton  (Mich.)  59  N.  W.  419; 
BusseU  V.  Butterfield,  21  Wend.  300;  Porter 
V.  Parks,  40  N.  Y.  564;  Brink  v.  Freoff,  40 
Mich.  610;  Steams  v.  Marsh,  4  Denlo,  227; 
Belden  v.  Perkins,  78  HL  449;  Fisher  v. 
Brown,  104  Mass.  269;  Faeth  v.  Leary  (Neb.) 
36  N.  W.  513;  BIgelow,  Lead.  Gas.  Torts,  436; 
26  Am.  &  £ng.  Enc.  Law,  823,  note  1;  Manu- 
facturing Co.  V.  Gray  (Colo.  Sup.)  34  Pac. 
1000;  Rosenzweig  v.  Frazer,  82  Ind.  342; 
Shaw  V.  Ferguson,  78  Ind.  547;  Gruman  v. 
Smith,  81  N.  X.  25;  Work  v.  Bennett,  70  Pa. 
St  4S4;  Whitney  v.  Beckford,  IOC  Mass.  267; 
Smith  V.  Savin,  141  N.  Y.  315,  36  N.  E.  338; 
Pyeatt  v.  Powell,  2  O.  0.  A.  367,  51  Fed.  551. 
In  the  case  of  Everett  v.  Buchanan,  dted  by 
respondent's  counsel,  there  was  no  attempt 
to  discuss  any  measure  of  damages  in  cases 
of  conversion  nor  was  the  question  of  dam- 
ages considered  in  either  of  the  cases  cited  In 
support  of  that  opinion.  That  was  an  actton 
of  claim  and  delivery,  and  the  court  held  that 
the  purchaser  of  mortgaged  property  at  pri- 
vate sale  was  a  wrongdoer,  and  that  he  could 
not  avail  himself  of  the  lien  which  his  ven- 
dor once  had,  but  which  bad  been  extin- 
guished by  tbe  private  sale.  As  has  been 
seen,  we  fully  concur  in  what  was  said  In 
Everett  v.  Buchanan  concerning  the  effect 
of  a  private  sale  by  the  mortgagee  of  chattels. 
Such  sale  will  extinguish  the  lien  of  the  mort- 
gage. 

The  questions  presented  In  the  record  are  of 
considerable  nicety,  and,  it  must  be  conceded, 
are  by  no  means  free  from  logical  dlfflcultieB. 
In  cases  arising  sinca  the  adoption  of  th« 
Revised  Codes,  the  statute  may  perhaps  sim- 
plify the  procedure  in  this  class  of  cases.    See 
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Rev.  Codes  {  4696.  In  view  of  what  has  al- 
ready been  said,  and  of  the  principles  enun- 
ciated by  the  cases  we  have  cited,  it  follows 
that  the  Judgment  of  the  court  below  should 
be  reversed,  and  such  reversal  will  be  di- 
rected b7  this  court  All  the  Judges  con- 
curring. 


STATE  ex  rel.  LITTLE  et  al.  t.  LANGLIE 
et  all 

(Supreme  C!onrt  of  North  Dakota.    June  10, 

1896.) 

Makdamus— Whbk  Lies  — (TouifTT  Seat— Rin.0- 

OATION — MOTIOB  OF  ElBOTIOS — VaMDITT — SU»- 
TICIBHOT  OF  PBTITIOS— 70TB  Rk<)UIREI>. 

1.  Where  there  is  no  other  adequate  and 
speedy  remedy  to  test  the  validity  of  an  election 
held  to  relocate  a  connty  seat,  mandamus  to 
compel  the  connty  officers  to  hold  their  offices 
at  the  leiral  county  seat  is  the  proper  remedy 
to  determine  whether  the  county  seat  has  been 
legally  changed. 

2.  The  statutory  remedy  by  contest  in  the 
courts  provided  for  by  sections  1494-1-198.  both 
inclusive,  Comp.  Laws,  while  an  adequate  and 
speedy  remedy,  and  for  that  reason  a  remedy 
that  would  have  precluded  a  resort  to  manda- 
mus after  the  statute  creating  the  remedy  by 
contest  was  passed,  had  the  remedy  by  manda- 
mus  not  been  perpetuated  by  statute,  yet  the 
remedy  by  mandamus  was  in  fact  perpetuated 
by  section  1499,  Comp.  Laws. 

3.  The  statute  relating  to  elections  for  re- 
location of  connty  seats  provided  that,  if  an 
election  was  ordered,  it  shonid  be  the  duty  of 
the  board  of  county  commissioners,  in  the  no- 
tices for  the  next  general  election,  to  notify 
the  voters  of  the  county  to  designate  upon  their 
ballots  at  snch  election  the  place  of  their  choice. 
The  notice  actually  given  was  that  an  elec- 
tion would  be  held  for  the  purpose,  among 
others,  "of  voting  upon  the  question  of  relocat- 
ing the  county  seat  of  Traill  connty."  At  the 
election  1,882  votes  were  cast  on  this  question, 
and  the  highest  number  of  ballots  cast  at  such 
election  was  1960.  Hcfrf.  that  the  notice  was 
sufficient,  and  that,  even  if  insufficient,  the  elec- 
tion was  not  void,  it  appearing  that  the  voters 
were  not  misled  by  the  defect  in  it. 

4.  The  statute  made  it  necessary  that  some 
one  place  shonid  have  "two-thirds  of  the  votes 
polled"  to  work  a  change  of  the  county  seat  to 
such  place.  Held,  that  this  meant  two-thirds  of 
the  votes  polled  on  that  particular  question,  and 
not  two- thirds  of  the  highest  number  of  votes 
polled  on  some  other  question  at  the  same  •'lec- 
tion. 

5.  After  a  county-seat  election  has  been  or- 
dered and  held,  and  a  sufficient  vote  is  cast  in 
favor  of  some  one  place  to  work  a  relocation  of 
the  county  seat,  the  question  whether  the  peti- 
tion presented  to  the  hoard  of  county  commis- 
sioners praying  that  snch  an  election  be  held 
was  signed  by  a  sufficient  number  of  voters  is 
not  open  to  judicial  investigation,  when  the 
board  has  found  that  it  was  so  signed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Traill  county; 
William  B.  McConnell.  Judge. 

Application  by  the  state,  on  the  relation  of 
John  Little  and  others,  against  H.  A.  Langlle 
and  others,  for  mandamus.  From  an  order 
denying  a  peremptory  writ,  relators  appeaL 
Affirmed. 

Cmm  &  Hsnaon,  for  appellants.  Carmody 
&  Leslie,  for  respondents. 

t  Behearing  denied  July  2,  1896. 


CORLISS,  J.  The  appeal  is  from  a  final  or- 
der in  special  proceedings.  The  order  denitd 
the  relator's  application  for  a  peremptuir 
writ  of  mandamus.  The  ostensible  object  of 
the  proceeding  was  to  compel  the  defendants. 
who  held  varions  offices  in  Traill  connty,  in 
this  state,  to  remove  tbelr  several  offices  from 
HUlsboro  to  Caledonia,  which  was  at  one 
time  the  county  seat  of  that  connty,  and 
which  is  still  the  county  seat  thereof  unles» 
snch  county  seat  has  been  lawfully  relocated 
at  HUlsboro.  It  Is  therefore  evident  tbat  the 
real  purpose  of  the  relators,  who  are  taxpay- 
ers in  and  residents  of  Traill  county,  is  to  set- 
tle the  question  whether  there  has  been  a 
legal  change  of  the  county  seat  of  that  coun- 
ty from  Caledonia  to  Hillsboro. 

It  is  flrst  urged  by  respondents  that  man- 
damus is  not  the  proper  remedy.  On  that 
point  we  are  clear  that  the  law  la  settled 
against  their  contention.  Ck>unty  Seat  ot  Lino 
Co.,  15  Kan.  500;  Bennett  v.  Hetberlngton, 
41  Iowa,  142;  EUis  v.  Karl,  7  Neb.  3S1;  SUte 
V.  Stockwell,  7  Kan.  98;  Todd  t.  Rnstad 
(Minn.)  46  N.  W.  7S;  CalaTecas  Co.  t.  Brock- 
way,  30  (3al.  325;  State  v.  Commissioners  of 
Hamilton  Co.,  35  Kan.  640,  11  Pac.  902;  State 
v.  Weld  (Minn.)  40  N.  W.  561;  SUte  v.  Sax- 
ton,  11  Wis,  27;  State  v.  Avery,  14  Wis.  122; 
State  T.  Burton  (Kan.  Sup.)  27  Pac.  141; 
High,  Extr.  Rem.  {  79;  Merrill,  Hand.  { 
125;  2  High,  InJ.  {  1257. 

But  it  Is  urged  that  mandamus  will  not  lie 
because  there  is  another  adequate  and  speedy 
remedy.  We  are  referred  to  sections  1491- 
1498,  Comp.  Lews,  which  provide  that  the 
Talldity  of  a  oounty-seat  election  may  be  ooa- 
tested  in  the  courts  by  pursuing  the  proceed- 
ings specified  in  these  sections.  We  agree  with 
counsel  that  this  remedy  is  both  adequate  and 
speedy,  but  the  same  act  which  created  this 
new  remedy  in  terms  perpetuated  the  exist- 
ing remedy  of  mandamus  in  such  cases.  Sec- 
tion 11  of  this  act  (chapter  54,  Laws  1885)  be- 
ing section  1499,  Comp.  Laws,  provides  that 
"this  act  shall  not  be  construed  to  affect  any 
of  the  remedies  or  rights  of  action  or  pro- 
ceedings provided  for  in  the  Code  of  Civil 
Procedure."  Mandamus  Is  one  of  such  reme- 
dies. As  it  could  be  employed,  before  the 
act  of  1885  was  passed,  to  try  the  validity  of 
a  county-seat  election.  It  can  sUll  be  resorted 
to  for  such  purpose;  for  this  is  the  explicit 
declaration  of  section  1499.  That  any  tax- 
payer and  resident  could  apply  for  the  writ 
in  the  name  of  the  state  Is  not  open  to  ques- 
tion in  this  state.  State  v.  Oar^,  2  N.  D.  36, 
49  N.  W.  164. 

It  is  claimed  that  Hillsboro  did  not  rec^ve 
the  necessary  statutory  vote  to  make  it  the  coun- 
ty seat.  Section  565,  Comp.  Laws,  under  which 
defendants  seek  to  sustain  the  validity  of  the 
election,  provides  that  if,  upon  canvassing  the 
rote  so  given,  it  shall  appear  that  any  one 
place  "has  two-thirds  of  the  votes  polled." 
such  place  shall  be  the  county  seat.  It  Is  un- 
disputed that  Hillsboro  dl^  in  fact  receirr 
two-thirds  of  all  the  votes  polled  on  the  spe- 
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clfic  question  as  to  the  relocation  of  the  coun- 
ty seat,  and  it  Is  also  uncontroverted  that 
It  did  not  receive  two-thirds  of  all  votes  cast 
at  the  same  election;  the  qnestlon  being  vot- 
ed on  at  the  general  election,  at  which,  of 
course,  state  and  county  officers  were  voted 
tor.     The  highest  number  of  votes  cast  for 
any  one  officer  at  this  election  was  1,960. 
IZillsttoro  received  1,281  votes,  or  less  than 
two-thirds  ot  1,U60.    In  our  opinion  the  vote 
ror  Hlllsboro  was  sufficient    The  plain  mean- 
ing of  the  statute  Is  that  the  place  having  two- 
tliirds  of  the  votes  polled  on  the  particular 
question  of  relocation  shall  be  the  county 
seat.     There  is  nothing  in  the  statute  Indi- 
cating that,  to  work  a  change  of  the  county 
seat,  any  one  place  must  receive  the  votes  of 
two-thlrda  of  all  the  voters  of  the  county. 
Ample  authority  supports  our  decision.    Ar- 
mour Bros.  Banking  Go.  v.  Commissioners  of 
Finney  Co.,  41  Fed.  321;    Commissioners  v. 
Wlnkley,  29  ECan.  36;    GUlespie  v.  Palmer, 
20   Wis.  572;    Sanford  v.  Prentice,  28  Wis. 
358;   State  v.  Echols  (Kan.  Sup.)  20  Pac.  523. 
The  case  of  State  v.  Anderson  (Neb.)  42  N.  W. 
421,   supports  the   contention  of  appellants' 
counsel.     Many  authorities  are  cited  by  him 
to  sustain  his  contention  that,  to  work  a  re- 
location of  the  county  seat,  under  section  565, 
to  HUlsboro,  that  place  must  have  received 
two-thirds  of  all  the  votes  cast  at  the  election. 
But  an  examination  of  these  cases  will  dis- 
close the  fact  that  the  language  of  the  con- 
stitutional and  statutory  provisions  there  con- 
strued was  radically  different  from  that  of 
our  statute.     In  those  cases  there  was  no 
room  for  construction.     There  was  a  plain 
statement  in  the  law  that,  to  carry  the  meas- 
ure before  the  people,  or  to  relocate  the  coun- 
ty seat,  a  majority  of  the  electors  or  voters 
of  the  county  or  city  or  town  must  vote  in 
favor  of  it     State  v.  Winkelmeier,  35  Mo. 
103;   People  v.  Wiant  48  111.  2G3;   People  v. 
Brown,  11  m.  479;  State  v.  Babco<^,  17  Neb. 
188,  22  N,  W.  372;    Enyart  v.  Trustees,  25 
Ohio  St  618;  Everett  v.  Smith,  22  Minn.  53; 
Taylor   v.   Taylor,   10   Minn.    107   (GU.   81); 
Bayard  v.  Klinge,  16  Minn.  249  (Gil.  221). 
When  a  majority  of  the  electors  is  spoken  of, 
the  highest  number  of  votes  cast  at  the  elec- 
tion must  furnish  the  standard  for  determin- 
ing whether  the  particular   measure   which 
must  have  such  a  majority  has  been  carried. 
When  1,000  votes  are  cast  at  an  election,  and 
the  particular  measure  which  must  receive 
the  votes  of  a  majority  of  the  electors  has  in 
its  favor  only  400  votes.  It  is  obvious  that  It 
bas  not  received  the  vote  of  the  majority  of 
such  electors,   although   there  be  no  votes 
whatever  against  it    But  our  statute  contains 
no  such  language.    It  carefully  excludes  the 
idea  that  two-thirds  of  the  electors  must  vote 
for  a  place  to  make  it  the  county  seat    When 
speaking  of  the  number  of  signatures  to  the 
petition  required,  it  in  terms  declares  that 
such  petition  shall  be  signed  by  two-thirds  of 
the  qnalifled  voters  of  the  county.    But  when 
it  specifiea  the  vote  necessary  to  relocate  the 


county  seat  at  another  place,  It  studiously 
avoids  the  use  of  this  explicit  language  which 
Is  very  appropriate  to  express  the  idea  that 
appellant's  counsel  contends  is  to  be  found  In 
tlie  statute.  To  our  minds  this  fact  is  very 
significant  It  discloses  a  purpose  to  avoid 
making  It  necessary  that  there  should  be  a 
two-thirds  vote  of  the  electors  of  the  county 
in  favor  of  one  place  to  change  the  county 
seat  to  such  place.  The  language  which  is 
employed  makes  it  apparent  ttiat  the  two- 
thirds  vote  required  is  a  two-thirds  vote  on 
the  particular  question  of  the  relocation  of 
the  county  seat.  The  statute  declares  that 
in  the  notice  for  the  next  general  election, 
the  voters  are  to  be  notified  to  designate  upon 
their  ballots  the  place  of  their  choice.  Then 
the  statute  continues,  "And  if  upon  canvass- 
ing the  votes  so  given  it  shall  appear  that  any 
one  place  has  two-thirds  of  the  votes  polled 
such  place  shall  be  the  county  seat"  The 
"votes  so  given"  are  the  votes  upon  this  par- 
ticular question.  If,  upon  the  canvass  of 
such  votes,  without  any  reference  to  any 
other  vote  at  the  same  general  election,  it 
appears  that  any  one  place  has  two-thirds  of 
the  vote  polled,  it  shall  be  the  county  seat 
The  "vote  polled"  is  the  vote  polled  upon  that 
question.  That  is  the  only  matter  the  statate 
is  dealing  with.  It  Is  utterly  unjustifiable  to 
assume  that  by  these  words  the  legislature 
meant  the  highest  vote  polled  at  the  same 
election,  no  matter  for  what  office  or  meas- 
ure. The  statute  does  not  say  "the  highest 
vote  polled  at  the  same  election  for  any  office 
or  measure,"  and  we  have  no  right  to  inter- 
polate these  words  into  the  statute  by  con- 
struction. The  general  policy  of  the  Ameri- 
can people  Is  to  test  the  sufficiency  of  any 
vote  by  the  vote  on  the  particular  question, 
and  not  by  the  vote  on  some  other  question. 
Unless  the  language  is  free  from  doubt  we 
have  no  right  to  sp^  out  of  the  statute  by  a 
farfetched  inference  a  puriwse  to  depart  from 
this  general  policy.  It  is  to  be  observed  that, 
whenever  the  lawmaking  power  of  a  state 
has  desired  to  make  the  highest  vote  at  the 
same  election  the  standai-d,  It  has  said  so  in 
unambiguous  terms,  as  by  requiring  that  there- 
shall  be  a  majority  or  two-thirds  or  three- 
fifths  rote,  as  the  case  may  be,  of  all  the- 
voters  or  electors  of  the  city,  town,  or  county, 
or  by  using  equally  explicit  language. 

It  is  next  Insisted  that  the  election  was 
void  for  the  reason  that  the  notice  of  election 
was  not  strictly  In  conformity  with  the  stat- 
ute. The  statute  declares  that  if  the  board 
orders  an  election,  It  shall  be  its  duty  to  noti- 
fy the  voters,,  in  the  general  election  notices, 
to  designate  ni>oB  their  ballots  at  the  eiectloD 
the  place  of  their  choice.  Section  565,  Comp. 
Laws.  The  portion  of  the  notices  actoally 
given  reads  as  follows:  "Also,  to  vote  upon 
the  question  of  relocating  the  county  seat  of 
Traill  county."  This  notice  was  a  substan- 
tial compliance  with  the  statute.  It  distinct- 
ly informed  the  voters  that  that  question  was- 
to  be  voted  upon,  and  a  reference  to  tho  law 
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would  disclose  the  fact  that  each  voter  might, 
and  must  to  make  his  ballot  count,  designate 
on  It  the  place  he  desired  to  vote  for  as  coun- 
ty seat.  This  was  done  by  all  who  voted  on 
'the  question,  and  It  appears  that,  while  the 
highest  number  of  votes  cast  for  any  one  of- 
fice was  1,960,  there  were  1,882  votes  cast  for 
different  places  for  county  seat.  It  does  not 
admit  of  doubt  that  the  voters  of  Traill  coun- 
ty were  fully  apprised,  by  the  notice  actually 
given,  of  the  question  to  be  voted  upon,  and 
how  they  should  vote  upon  It.  We  recog- 
nize the  greater  Importance  of  a  strict  com- 
pliance with  the  provisions  of  law  as  to  no- 
tice where  a  special  matter  Is  to  be  voted 
upon  at  a  general  election,  or  some  officer  is 
to  be  voted  for  to  fill  a  vacancy,  when,  but 
for  such  vacancy,  there  would  have  been  no 
vote  for  a  candidate  for  such  office  at  the 
general  election,  or  when  a  special  election  is 
held,  as  to  the  time  and  place  of  holding 
which  the  laws  of  the  state  furnish  no  mtice, 
than  where  there  is  an  election  of  officers  at 
a  general  election  whose  terms  of  office  expire 
under  the  law,  so  that  the  public  have  notice 
of  such  election  from  the  statutes  of  tiie 
state  without  further  notice.  See  Adslt  v. 
Secretary  of  State  (Mich)  48  N.  W.  .31-83. 
The  rule  is  that  if  no  notice  of  a  special  elec- 
tion, or  that  a  special  matter  will  ba  voted 
(or  at  a  general  election,  is  g^ven,  and  there 
Is  an  Inference  from  the  vote  cast  that  the 
failure  to  give  the  required  notice  has  so  op- 
erated to  the  prejudice  of  the  voters  that  It 
cannot  be  said  that  there  has  been  a  fair  elec- 
tion held  with  respect  to  the  special  matter, 
then  the  election  to  that  extent  is  void.  But, 
as  we  observed  before,  It  Is  conclusively 
shown  by  the  vote  on  the  question  of  relocat- 
ing the  county  seat,  in  the  light  of  the  vote 
cast  at  the  same  time  for  county  and  state  of- 
ficers, that  no  possible  injury  to  the  voters 
resulted  from  the  failure  strictly  to  comply 
with  the  requirements  of  tll6  law.  As  sns- 
taiuing  our  ruling  that  the  defect  in  the  no- 
tice did  not  affect  the  validity  of  the  election, 
see  Wheat  v.  Smith  (Ark.)  T  S.  W.  161;  State 
V.  Carroll  (R.  I.)  24  Atl.  106;  Seymour  v. 
City  of  Tacoma  (Wash.)  33  Pac.  1059;  Ellis  v. 
Karl,  7  Neb.  381;  State  v.  Sklrving  (Neb.)  27 
N.  W.  723;  Dlshon  v.  Smith,  10  Iowa,  212; 
Adslt  V.  Secretary  of  State  (Mich.)  48  N.  W. 
31;  State  v.  Lansing  (Neb.)  64  N.  W.  1104. 
We  also  think  that  there  was  such  a  substan- 
tial compliance  with  the  statute  as  to  the 
notice  to  be  given  that  we  would  hold  the 
election  valid  although  It  appeared  that  there 
was  a  much  lighter  vote  on  the  question  of 
relocating  the  county  seat  than  for  candi- 
dates for  office  voted  for  at  the  same  election. 
The  only  other  attack  on  the  election  pro- 
ceedings made  by  th'e  appellants  relates  to 
the  number  of  signatures  to  the  petition  pre- 
sented to  the  l>oard  of  county  commissioners 
requesting  that  the  question  of  relocating  the 
county  seat  be  submitted  to  the  voters  of  the 
county.  The  statute  in  terms  requires  that 
the  petition  be  signed  by  two-thirds  of  the 


qualified  voters  of  the  county.     Tbe  petitios 
presented   to   tbe   board   bad    apon    It   i&i 
names.    There  is  no  finding  of  the  court  tlia: 
these  did   not  constitute  two-thirds   of  tje 
voters  of  the  county;  nor,  on  the  other  bac-l. 
Is  there  any  finding  that  they  did.      There  » 
a  finding  that  the  board  fonnd  "that  said  vt- 
tltlon  was  slg;ned  by  the  necessary  number  of 
voters  and  electors  of  said   Traill   counry." 
The  records  of  the  proceedings  of  tbe  bnani 
do  not  disclose  the  fact  that  such  a  fintib; 
was  made  in  terms  by  the  board,  bat  it  L'- 
obvious  that  the  board  must  be  held  to  haT« 
reached  such  a  conclusion  from    tbe   n:<-re 
fact   that   they   ordered    the    election.     St^<' 
Commissioners  v.  Hall,  70  Ind.  468.     We  d? 
not  think  that,  after  an  election    has   b"-!! 
hdd,  and  a  sufficient  vote  has  been  can  ia 
Cavor  of  a  place  to  work  a  change  of  tbe  coun- 
ty seat  to  such  place,  the  question  whethir 
the  petition  had  upon  it  tbe  requisite  nambrr 
of  names  Is  open  to  Judicial    investigatioa. 
While   a    sufficient   petition   la    nndoabtedlr 
necessary,  yet  the  question  lies  deeper  tbai 
that  What  body  Is  to  settle  this  maUer  final- 
ly 7    This   Is   the  pregnant   Inquiry.     When 
we  consider  the  nature  of  tbe  question  to  be 
passed  upon,  the  peculiar  facilities  that  coni^ 
ty  commissioners  living  in  close  contact  witt 
the  people  have  for  reaching  a  correct  result 
and  the  enormous  expense  lnv<dved  in  a  trt-tl 
of  that  question  in  court,  we  are  impelleil  p 
the  conclusion  that  the  decision  of  tbe  ItoarO 
is  final;    at  least,  after  an  election   is  bai! 
which  demonstrates  that  the  requisite  unsh 
ber  of  voters  were  In  favor  of  a  diange.    b 
tbe  case  before  us  it  appears  that  tbe  voters 
of  Traill  coanty  were  almost  unanimous  is 
their  desire  for  a  change,  Caledonia  receiviD; 
only  218  votes  out  of  1,882  votes  cast  on  tint 
issue.     The  board  is  to  receive  the  petitjoa, 
is  to  pass  upon  Its  sufficiency,  and  is  to  ordi?' 
tbe  election  If  satisfied  that  It  is  sufficient. 
Here  is  a  clear  submission  of  this  qnestlos 
of  fact  to  the  beard  for  adjudication.     T.V 
statute  contemplates  that  tbe  board  is  tu  .set- 
tle it  one  way  or  the  other.     No  other  boO.r 
is  given  Jurisdiction  over  the  matter.     It  i« 
left  to  the  Judgment  of  the  board,  to  the  on-", 
that   the   taxpayers   shall   not    be    bupdeno-! 
with  the  expense  of  an  election  nnless  tbeiv 
Is  a  strong  sentiment  In  favor  of  a  ch:lnl^>. 
and  also  to  the  end  that,  when  there  is  a  suf- 
ficiently widespread  desire  for  a  relocation  t  > 
justify  tbe  expectation  that  the  vote  on  tlh> 
subject  will  accomplish  something,   and  not 
prove  futile,  the  citizens  of  the  county  laiv 
enjoy  the  right  to  vote  on  this  issue.    W* 
think  such  a  question  may  be  safely  left  to 
the  final  decision  of  tbe  coanty  commission- 
ers of  a   county.    They  are  elected    for  s 
short  term.     They  stand  close  to  the  people, 
and  under  such  circumstances  an  abnso  ot 
the  power  Is  not  to  be  expected.    If  tbe  pow- 
er Is  abused,  the  attempt  of  the  board  w!H 
prove  abortive.  If  the  voters  do  not  desire  s 
change.      The   only    consequence    of    tbor 
wrongful  action  wUl  be  the  expense  of  ibe 
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election,  ao  tar  aa  it  relates  to  tbe  special 
matter,  wbicb  will  be  trifling,  In  view  of  lite 
fact  that  the  qnestion  is  to  be  voted  on  at 
tbe  general  election,  and  in  addition  the  in- 
creased excitement  of  the  election  owing  to 
tbe  additional  issue  before  the  voters  for  Ket- 
tlement.  These  consequences  are  trivial  as 
compared  with  the  evils  flowing  from  the 
doctrine  that  the  question  whether  two-thirds 
of  tbe  voters  signed  the  petition  Is  open  to 
investigation  after  two-thirds  of  the  voters 
have  declared  in  favor  of  a  change  of  the 
county  seat  to  another  place,  and  so  open  to 
InveHtigation  for  all  time. 

It  is  to  be  kept  in  mind  that.  If  this  matter 
can  be  Inquired  into  in  the  courts,  tbe  iti&ae 
of  fact  la  not  aettled  by  a  reference  lo  tbe 
poll  list,  as  the  question  is  not  with  respect 
to  the  number  of  voters  at  tbe  time  of  any 
election,  but  at  the  time  tbe  petition  Is  pre- 
sented. Where  two-thirds  of  tbe  electors 
must  vote  for  a  measure.  It  Is  obvious  that 
tbe  votes  cast  at  tbe  election  will  be  con- 
trolling aa  to  tbe  number  of  the  electors. 
But  the  number  of  votea  caat  at  any  election 
Is  not  and  cannot  be  abaolutely  controlling 
as  to  tbe  number  of  votes  at  another  time. 
Tbls  may  be  prima  facie  evidence  as  to  tba 
number  of  qnallfled  voters  at  a  given  time, 
but  the  iavestlgation  may  and  will  probe 
deeper.  It  will  always  relate— First,  to  tbe 
question  of  tbe  exact  nnmber  of  quallfled 
voters  In  tbe  county,  and  this  Involves  In- 
quiries into  the  original  citizenship,  resi- 
dence, naturalization,  and  age  of  eaph  and 
every  voter  in  the  county;  and,  second,  to 
the  same  inquiry  with  respect  to  the  persons 
whose  names  are  upon  the  petition,  and  the 
additional  fact  whether  tbe  signatures  are 
genuine.  A.n  exhaustive  trial  of  these  com- 
plicated facts  in  court  would  in  a  single  in- 
stance involve  the  expenditure  of  thousands 
of  dollars,  and  would  occupy  the  attention  of 
tbe  courts  for  months.  The  expense  would 
be  enormous  aa  compared  with  the  slight 
additional  expenae  to  tbe  county  from  order- 
ing an  election  on  tbe  qneation  of  relocating 
the  county  seat,  and  it  would  have  to  be 
borne  by  the  Innocent  public  officers  who,  in 
changing  their  place  of  holding  their  public 
ofllces,  would  be  acting  In  obedience  to  the 
will  of  the  people,  ns  expressed  at  an  election 
on  the  subject,  apparently  regular  and  legal 
In  all  respects.  Is  it  possible  that,  years 
after  an  election  is  had  at  which  the  people 
have  spoken  aa  decisively  In  favor  of  a  change 
as  In  the  case  at  bar,  the  whole  subject  Is 
open  to  review  in  tbe  courts,  and  that  tbe 
question  where  tbe  legal  county  seat  is  locat- 
ed may,  after  such  a  lapse  of  time,  be  made 
to  turn  on  the  Issue  of  fact  whether  a  cer- 
tain person  was  21  years  of  age  at  tbe  time 
the  petition  was  signed,  or  whether  at  that 
time  be  bad  resided  long  enough  in  a  certain 
precinct  or  in  tbe  county  or  in  the  state  to 
make  him  a  legal  voter,  or  whether  at  that 
time  be  was  a  citizen?  If  so,  then  tbe  county 
scat  of  a  county  may  be  adjudged  to  .be  in  an- 
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other  place  than  that  at  which  tbe  people  by 
a  decisive  vote  have  located  it,  years  after 
such  location,  by  proving  that  a  single  person 
was  only  20  years  and  300  i&fb  old  when  the 
petition  was  presented  to  the  board,  or  that 
he  had  lived  In  tbe  county  only  S  months 
and  25  days,  or  In  the  state  11  months  and  25 
days,  at  the  time  of  the  presentation  of  tbe 
petition  to  tbe  county  commissioners  for  ac- 
tion thereon.  It  is  evident,  too,  that  after 
the  lapse  of  even  a  short  period  of  time  It  will 
often  t)ecome  impossible  to  show  that  tbe  pe- 
tition was  signed  by  a  sufficiept  number  of 
voters,  although  such  was  the  fact.  Suppose 
the  petition  in  tbe  case  before  us  bad  been 
Just  sufficient,  on  the  theory  that  every  sig- 
nature was  that  of  a  voter,  and  suppose  tbat, 
on  being  apprised  of  the  fact  that  there  were 
doubts  as  to  tbe  age  of  one  of  the  signers  of 
the  petition,  and  the  board  bad  investigated 
the  fact,  and  had  become  satisfied  that  be 
was  21  years  of  age;  how  Intolerable  would 
be  tbe  doctrine  that,  notwithstanding  such 
investigation  and  decision  by  the  board,  such 
question  of  fact  could  be  re-examined  at  any 
time,  with  the  result  of  overthrowing,  years 
afterwards,  the  clearly  expressed  will  of  tbe 
voters!  We  must  assume,  fa  cases  of  thla 
kind,  as  in  all  other  cases,  that  tbe  board  has 
done  Its  duty,  and  lias  made  a  proper  investi- 
gation. In  our  Judgment,  their  c<hic1us1od 
as  to  the  fact  whether  the  petition  has  a  suf- 
fldent  nimiber  of  names  of  voters  upon  it  is 
flnal  after  the  election  has  taken  place.  Able 
courts  have  taken  the  same  view  of  the  law. 
Currle  v.  Paulson  (Minn.)  45  N.  W.  854;  EUis 
V.  Karl,  7  Neb.  381;  Bennett  v.  Hethering- 
ton,  41  Iowa,  142;  Baker  v.  Supervisors,  40 
Iowa,  226;  2  High.  InJ.  U  1257,  1268.  In 
Currie  v.  Paulson,  Judge  Mitchell,  speaking 
for  tbe  court,  places  the  doctrine  we  enunci- 
ate in  tbls  case  upon  a  solid  foundation.  The 
question  before  the  court  in  that  case  was 
whether  thwe  was  a  sufficient  number  of  sig- 
natures of  voters  upon  the  petltloiL  Tbe 
conrt  held  that,  in  a  contest  of  the  validity  of 
a  county-seat  election  under  the  statute,  this 
question  was  not  open  to  investigation.  In 
his  opinion  Judge  Mitchell  says:  "In  the 
very  nature  of  things,  the  determination  of 
the  board  on  this  matter  must  be  flnal  and 
conclusive.  It  was  certainly  not  contem- 
plated, and  contestants  do  not  claim,  that  the 
court,  upon  contest,  could  proceed  on  new 
evidence  to  try  de  novo  the  question  as  to  the 
genuineness  of  signatures  or  the  quallflcatlon 
of  the  signers;  for,  if  ao,  the  election  might 
be  held  void,  although  tbe  county  commis- 
sioners  decided  rightly  upon  tbe  evidence  be- 
fore them.  If  tbe  court  Is  to  review  the  de- 
termination of  the  commlaalonera  at  all,  it 
must  be  by  attempting  to  put  Itself  in  their 
place,  and  consider  how  they  ougbt  to  have 
decided  upon  the  evidence  which  they  had 
before  them.  But  the  law  makes  no  pro- 
vision for  preserving  this  evidence,  or  mak- 
ing up  any  record  of  It  If,  as  will  often  1m 
the  case,  the  evidence  is  oral,  there  la  no 
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possible  way  of  ascertalnlnj;  what  the  erl- 
denee  before  the  board  was.  This  difficulty 
Is  Illustrated  by  the  present  case,  In  which 
the  trial  judge  assumes  to  find  what  certain 
witnesses  swore  to  before  the  board.  There 
are  manifest  reasons  why  the  determination 
of  the  board  of  commissioners  as  to  these 
facts  should  be  final.  It  Is  the  vote  of  the 
electors  at  the  election,  and  not  the  signatures 
to  the  petition,  which  determines  the  location 
of  the  county  seat.  The  main,  if  not  sole, 
purpose  of  requiring  the  petition  in  favor  of 
a  change  before  ordering  an  election  is  to  save 
the  public  from  the  expense,  loss  of  time,  and 
excitement  incident  to  such  an  election,  nn- 
less  there  is  a  reasonable  probability  that  the 
required  majority  of  electors  will  vote  for  the 
change.  To  go  back  of  the  action  of  the 
county  board,  and  reverse  their  determina- 
tion as  to  these  fiicts,  after  the  election  is 
past,  and  the  change  carried  by  the  popular 
vote,  would  certainly  subserve  no  good  pur- 
pose." 

In  Edmonds  v.  Herbrandson,  2  N.  D.  270, 
50  N.  W.  970,  the  validity  of  this  same  coun- 
ty-seat election  was  Involved.  But  this  ques- 
tion arose  on  demurrer.  The  plaintiif  in  that 
case  alleged,  and  the  allegation  was  admitted 
by  defendants'  demurrer,  that  Hillsboro  did 
not  receive  two-thirds  of  the  votes  cast  for 
county  seat,  but  did  receive  a  sufficient  vote 
to  make  it  the  county  seat  under  chapter  56, 
Laws  1890.  The  only  question  discussed  in 
that  case  was  whether  that  statute  was  val- 
id. The  trial  court  held  It  was,  and  sustain- 
ed the  demurrer.  We  came  to  the  contrary 
conclnslon,  and  reversed  the  Judgment  of  the 
district  court  But  it  appears  that  the  de- 
fendants admitted  the  fact  that  Hillsboro 
had  not  received  two-thirds  of  the  votes  cast 
merely  for  the  purpose  of  settling  the  con- 
stitutionality of  the  act  of  1890.  After  the 
case  had  gone  back  to  the  district  court  an 
answer  was  interposed,  and  this  fact  was 
put  In  issue  by  such  answer.  A  question  of 
fact  Is  not  settled  by  a  tentative  admission 
of  it  for  a  special  purpose.  It  is  only  when 
Judgipent  is  entered  upon  the  basis  of  such 
a  fact  that  it  is  no  longer  open  to  contro- 
versy. Had  there  been  Judgment  entered  In 
that  case  by  the  dlntrlct  court  in  favor  of 
the  plaintiffs  on  the  demurrer,  the  matter 
would  be  res  adjudlcata.  No  such  judgment 
was  rendered.  On  the  contrary,  a  judgment 
in  favor  of  the  defendants  was  subsequently 
entered,  and  this  judgment  appears  from  the 
record  in  this  case  to  have  been  founded  on 
the  finding  by  the  court  that  Hillsboro  had 
in  fact  received  the  necessary  two-thirds 
vote.  But,  even  If  it  had  not  been  founded 
upon  such  fact,  but  on  a  wrong  theory  of 
the  law,  it  would  be  conclusive  between  the 
parties  to  such  action,  on  the  issue  whether 
HilLsboro  was  the  legal  county  seat,  until  re- 
versed or  set  aside.  It  Is  possible  we  might 
legally  rest  our  decision  in  this  case  on  the 
conclusive  efTect  of  the  Judgment  in  the  case 
referred  to,  as  there  is  much  force  in  the  con- 


tention that  there  la  privity  betwe«i  the  pai^ 
ties  to  that  action  and  the  parties  to  this 
proceeding,  particularly  in  view  of  the  fact 
that  only  public  interests  were  then  litigated, 
and  the  same  public  interests  are  herein  in- 
volved. But  we  prefer  to  meet  the  Issae^ 
In  the  case  before  os  on  the  merits,  to  the 
end  that  citizens  of  the  county  may  not  fed 
that  their  interests  have  been  trifled  with  br 
other  citizens  who  institated  and  controlleil 
the  former  suit  Certain  it  ia  that  there 
was  no  final  Judgment  in  that  case  in  faror 
of  those  who  instituted  and  prosecuted  it, 
and  without  such  final  judgment  In  their  fa- 
vor there  could  be  no  conclusive  Bettlaneni 
in  their  favor  of  the  issue  of  fact  raised  by 
the  answer.  Interposed  after  the  case  bad 
gone  back  to  the  district  court,  whether  EQlls- 
boro  had  received  the  necessary  two-thirds 
vote.  What  we  said  In  that  case  on  the 
question  of  the  number  of  signatiires  to  the 
petition  was  not  said  with  any  view  of  set- 
tling the  law  whether  the  sufficiency  of  tbe 
petition  could  be  inquired  Into  In  proceed- 
ings to  test  the  validity  of  the  election.  No 
such  question  was  before  ns  for  diaenssioE. 
It  was  assumed,  by  every  one  In  tbe  «*«■. 
for  the  purpose  of  settling  on  tbe  appeal 
whether  the  act  of  1890  was  eonstitntioiuL 
that  the  change  in  the  county  seat  could  not 
be  sustained  nnder  section  565,  Comp.  iMin. 
We  cannot  say,  from  the  record  before  oa, 
that  the  board  of  county  commlssionen  or- 
dered the  election  solely  under  the  law  of 
1890,  or  under  it  at  alL  This  fact  Is  not  set 
forth  in  the  alternative  writ,  and  there  is  &• 
evidence  in  the  case  Justifying  snch  an  ia- 
ference.  The  petition  presented  did  not  ask 
that  the  election  be  ordered  tinder  that  stat- 
ute, or  refer  to  it  at  alL  The  board  in  a-.> 
manner  alluded  to  It  In  ordering  tbe  elec- 
tion, nor -is  there  anything  in  the  proceed- 
ings of  snch  board,  so  far  as  they  are  in  er!- 
dence  in  this  case,  tending  to  show  that  ttr 
board  was  proceeding  exclusively  under  ttr 
act  of  1890,  or,  indeed,  under  it  at  alL  WbM 
the  board  canvassed  the  vote  and  lasned  tV 
certificate,  it  spread  upon  its  records  nothin; 
to  indicate  that  it  made  aneh  canvass  ao-l 
issued  such  certificate  on  the  theory  that  *2 
of  the  election  proceedings  had  been  carried 
on  under  the  statute  of  1890.  There  Is  no 
testimony  whatever  in  the  case  that  eitb«r 
the  petitioners  for  the  election  or  the  boani 
of  county  commissioners  did  not  proceed  ns- 
der  section  565  of  the  Gompiled  Laws.  Hai! 
it  appeared  in  this  case  by  competent  evi- 
dence that  tbe  board  was  acting  under  tbe 
act  of  1890,  there  would  be  no  InfereiK*. 
from  the  fact  of  ordering  an  election,  tbit 
the  board  had  found  that  the  petition  vi* 
sufficient  under  section  665;  the  act  of  1.^*' 
requiring  the  petition  to  be  signed  by  ocly 
one-third  of  the  voters  of  the  connty,  lnst««J 
of  by  two-thirds  of  such  voters,  as  requi.-'.'d 
by  section  665.  In  tbe  absence  of  erideon 
to  that  effect,  we  have  no  right  to  asnust 
that  the  board  proceeded  under  an  unco^ 
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Bdtutlonal  statute  when  there  was  a  yalld 
law  under  which  they  could  have  proceeded. 
Finding  no  error  In  the  case,  and  being 
clearly  of  the  opinion  that  the  district  court 
was  right  In  Its  decision  that  the  county  seat 
had  been  lawfully  relocated  at  HlUsboro,  the 
order  denying  the  application  for  a  peremp- 
tory writ  of  mandamus  is  affirmed.  AH  con- 
cur. 


STEEIiB  T.  OROTB,  Oircuit  Jndge. 
(Sapreme  Coort  of  Jiichigan.     June  30,  1896.) 

MOKTGAOKS — FORKCLOSDKK — NeCESSAKT  PARTI  E8 — 

Bdit  at  Law  Fskdino  Fobbclosurb — Lbave  to 
8n«  — DiaooMHSUAHoa  — SiATCTS  Of  liiunx- 

TICKS. 

LHow.  Ann.  St  |  6704,  proTiding  that, 
when  a  mortgage  debt  is  secured  by  the  obhga- 
tion  of  any  person  other  than  the  mortgagor, 
■Qch  person  may  tie  made  a  party  to  an  action 
to  foreclose  the  mortgage,  is  permissive  only, 
and  it  is  not  mandatory  upon  the  plaintiff  to 
make  an  indorsar  of  the  note  a  party  defendant 
in  foreclosure. 

2.  How.  Ann.  St  f  6703,  providing  that, 
wliile  a  bill  to  foreclose  is  pending,  and  after  de- 
cree, no  proceedings  shall  be  had  at  law  for  the 
recovery  of  the  debt  secured  by  the  mortgage, 
or  any  part  thereof,  nniess  authorised  by  uie 
court,  was  intended  merely  to  avoid  nnnece*- 
eary  litigation,  and  not  to  limit  the  remedy  of 
the  creditor;  and,  a  suit  at  law  brought  without 
leave  first  obtained,  being  a  mere  irregularity, 
will  not  be  restrained  unless  substantial  rights 
are  affected. 

3.  Where  the  surety  on  a  note  secured  by 
mortgage  is  not  made  a  party  to  the  foreclosure 
proceedings,  and  the  maker  of  the  note  is  insol- 
vent so  that  execution  for  a  deficiency  judg- 
ment would  be  of  no  avail,  permission  to  sue  the 
surety  at  law  was  properly  granted. 

4.  In  an  action  against  several  defendants 
who  were  severally  liable,  an  order  of  discon- 
tinuance as  to  one  of  them  not  served,  entered 
upon  the  common  i-ule  book,  though  inadvertent- 
ly not  signed  Dy  the  attorney  at  the  time  of  the 
entry,  is  nevertheless  valid,  and  operates  to  dis- 
continue the  action  as  to  such  defendant 

5.  Where,  under  an  order  granting  leave  to 
bring  action  at  law  against  the  maker  and  sure- 
ties on  a  mortgage  note  pending  foreclosure,  ac- 
tion is  brought  in  one  county  and  afterwards 
discontinned  as  to  one  of  the  defendants.  It  is 
within  the  right  granted  by  the  permissive  order 
to  bring  a  second  action  against  such  defendant 
in  another  county,  there  being  no  limitation  up- 
on the  right  to  bring  suit 

6.  A  supplemeLtal  order  giving  the  right 
to  bring  stiit  in  such  other  county,  entered  nunc 
pro  tunc,  is  not  objectionable,  in  that  it  deprives 
defendant  of  the  right  to  plead  the-  statute  of 
limitations,  when  it  appears  that  the  original 
suit  was  commenced  in  time. 

AppUcation  by  Wmiam  Steele  for  writ  of 
mandamus  against  William  £!.  Grove,  clr- 
cnit  judge  of  Kent  county,  Mich.  Writ  de- 
nied. 

O.  A.  WoU,  for  relatw.  Vernon  H.  Smitb, 
for  respondent 

LONO.  a  J.  June  12,  1889,  the  WlUlam 
Steele  Packing  &  Provision  Company  made 
its  note  for  93,000  to  the  First  National  Bank 
of  Traverse  City,  and  the  same  was  indorsed 
by  William  Unnham  and  William  Steele. 
Tbls  note  was  subsequently  renewed,  and 


on  August  28,  1889,  the  packing  and  provi- 
sion company  made  a  mortgage  to  secure 
it  and  renewals  of  the  same.  The  mort- 
gage ran  to  William  Dunham  as  trustee  for 
the  Traverse  City  Bank  and  others.  In  1892, 
Dunham,  &%  trustee,  filed  his  bill  to  foreclose 
the  mortgage  in  Kent  circuit  court  in  chan- 
cery, making  all  the  beneficiaries  parties, 
and  a  decree  was  entered  therein  Septemtier 
22;  1883.  The  case  was  appealed  to  this 
court,  and  the  decree  modified  and  afiOrmed. 
58  N.  W.  627  Afterwards  a  commissioner 
of  Kent  county  sold  the  land  under  the  de- 
cree, and  reported  a  deficiency.  The  sale 
was  confirmed,  and  no  execution  was  ever 
asked  for  or  obtained  to  collect  the  defi- 
ciency. The  commissioner's  report  of  sale 
bears  date  July  6,  1884.  November  27,  1885, 
the  Traverse  City  Bank  began  a  suit  at  law 
In  Kent  circuit  court  on  the  same  note 
against  the  packing  and  provision  company, 
Dunham,  and  Steele.  Before  bringing  this 
suit  the  bank  presented  to  the  Kent  cir- 
cuit court  In  chancery  a  petition  asking  leave 
to  withdraw  the  note  from  the  files  for  the 
purpose  of  bringing  action  thereon,  and  on 
November  27,  189S,  respondent,  as  circuit 
Judge,  granted  such  leave.  Afterwards,  and 
on  March  28,  1885,  the  bank,  by  its  attor- 
ney, entered  an  order  of  discontinuance  of 
said  cause  in  the  common  rule  book  of  said 
court,  though  the  attorney  for  the  bank,  Mr. 
Wolf,  failed  to  sign  his  name  to  such  order 
of  discontinuance.  Treating  this  as  an  or- 
der of  discontinuance  of  the  suit,  on  Octo- 
ber 14,  1885,  the  bank  began  a  suit  at  law 
upon  the  same  note  in  the  circuit  court  for 
Ionia  county  by  declaration  and  a  plea  filed 
in  the  cause.  It  appears  that  Steele  was 
not  made  a  party  defendant  in  the  fore- 
closure proceedings;  that  on  some  of  the 
notes  secured  by  said  mortgage  Dunham 
and  Steele  were  indorsers,  and  were  indors- 
ers  upon  the  note  in  question;  that  on  other 
notes  secured  by  the  mortgage  Dunham  was 
indorser  alone,  and  on  other  notes  Steele 
was  Indorser  alone,  while  on  one  note  there 
was  no  indorser.  It  also  appears  that  while 
the  suit  at  law  In  Kent  circuit  upon  this 
note  was  brought  against  the  packing  and 
provision  company  and  Dunham  and  Steele, 
yet  no  service  was  made  upon  Steele  of  any 
process  in  that  case,  and,  according  to 
Steele's  affidavit  he  never  bad  knowledge 
that  such  suit  had  been  brought  On  No- 
vember 13,  1885,  a  motion  was  entered  by 
the  attorney  of  Mr.  Steele  in  the  suit  at  law 
In  Ionia  circuit  to  stay  proceedings  because 
no  sufficient  leave  to  bring  the  suit  had  been 
obtained.  On  March  24,  1886,  the  respond- 
ent, sitting  as  circuit  Judge  in  that  circuit, 
made  an  order  staying  the  suit  at  law  in 
Ionia  circuit  until  leave  was  oi>talned  from 
the  chancery  court  of  Kent  county.  That 
order  recites  that  "the  defendant  having 
moved  the  court  that  all  proceedings  herein 
be  stayed,  and  that  the  bald  cause  be  dis- 
missed, for  the  reason  that  a  suit  in  equity 
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had  beea  began  and  waa  still  pending  in 
the  circuit  court  for  Kent  county,  in  chan- 
cery, to  foreclose  the  mortgage  given  by  the 
W.  Steele  Packing  &  Provision  Company  to 
secure  the  same  debt  for  which  this  suit  is 
brought  to  recover,  and  that  defendant  be 
permitted  to  file  an  affidavit  of  merits  in 
said  cause;  and  it  appearing  to  the  court 
that  no  sufficient  leave  was  ever  obtained 
of  the  circuit  court  for  Kent  county.  In 
chancery,  to  bring  this  suit,  or  any  suit  at 
law  on  the  note  sued  upon  in  this  cause; 
and  it  also  appearing  that  a  decree  was  en- 
tered In  said  chancery  cause  in  the  circuit 
court  for  Kent  county,  in  chancery,  and  a 
sale  had  of  th«  mortgaged  premises  secured 
in  the  mortgage  given  to  secure  the  same 
debt  sued  for  in  this  cause,  and  a  report 
made  by  the  circuit  court  commissioner  who 
made  the  sale  showing  a  deficiency  in  said 
cause,  all  of  which  occurred  before  this  suit 
was  begun;  and,  further,  that  no  execution 
was  ever  Issued  in  said  chancery  cause,  and 
no  application  ever  made  therein  for  an  exe- 
cution.—it  is  therefore  ordered:  (1)  That 
defendant  be  permitted  to  file  an  affidavit 
of  merits  in  said  cause,  and  that  the  affida- 
vit now  filed  in  said  cause,  in  the  motion  on 
which  this  order  is  made,  stand  as  the  affi- 
davit of  merits  in  said  cause  on  behalf  of 
said  defendant.  (2)  It  is  further  ordered 
by  the  court  that  this  cause  I>e,  and  the 
same  is  hereby,  stayed,  and  all  proceedings 
therein  are  stayed,  until  leave  is  obtained 
from  the  circuit  court  for  Kent  county,  in 
chancery,  to  bring  suit  on  the  note,  a  copy 
of  which  is  indorsed  on  the  declaration  in 
this  cause,  and  until  the  further  order  of 
this  court."  After  obtaining  this  order,  the 
bank  presented  a  petition  to  the  circuit  court 
of  Kent  county,  in  chancery,  for  leave  to  sue 
at  law  on  this  note,  and  praying  that  the 
former  order  granting  leave  might  be 
amended  nunc  pro  tunc,  permitting  the  suii 
at  law  in  Ionia  circuit  court  to  proceed.  An 
order  to  show  cause  was  issued,  and  Steele, 
In  answer  thereto,  filed  affidavits  showing 
the'oondition  of  the  chancery  cause,  and  the 
condition  of  the  suit  In  Kent  circuit  court, 
when  the  suit  at  law  was  begun  In  Ionia 
coimty.  On  April  11,  1896,  the  respondent 
made  an  order  granting  leave  to  the  bank 
to  sue  at  law  on  said  note  against  Steele, 
and  ordered  that  such  order  should  take  ef- 
fect as  of  February  27,  1895,  being  the  date 
when  the  first  order  was  made  to  withdraw 
the  notes  from  the  files,  and  being  a  date 
prior  to  the  commencement  of  the  suit  in 
Ionia  circuit 

The  relator  now  asks  a  mandamus  from 
this  court  to  compel  the  respondent  to  set 
aside  the  order  granting  leave  to  sue  upon 
the  note,  and  claims:  (1)  That,  in  the  condi- 
tion of  the  chancery  cause  after  the  sale  and 
report  by  the  commissioner,  no  order  prop- 
erly could  be  made  granting  leave  to  sue  at 
law  until  execution  had  been  issued  and  re- 
turned unsatisfied  by  that  court    (2)  That 


the  order  made  February  27.  1895.  1b  of  no 
force,  and  was  not  amendable.  (3)  That  the 
suit  at  law  then  pending  in  the  Kent  cir- 
cuit court  could  not  be  discontinued,  because 
(a)  the  order  of  discontinuance  was  not  sign- 
ed by  the  attorney,  and  (b)  no  disconttnuance 
could  be  entered  against  Steele,  there  being 
other  parties  to  the  suit  (4)  That  If  the  or- 
der made  February  27,  1895,  ever  gave  per- 
mission to  sue  at  law,  its  force  was  expendeil 
when  suit  was  brought  in  Kent  connty,  and 
It  did  not  give  auth6rlty  to  sue  in  Ionia  coun- 
ty. (5)  That  the  salt  at  law  in  Kent  county  i» 
still  pending  for  the  same  debt  against 
Steele,  and  the  chancery  cause  is  atlll  pend- 
ing against  the  other  parties,  and  no  execu- 
tion ever  issued  in  the  chancery  cause.  \€t 
That  this  order  cannot  I>e  antedated,  and  de- 
prive Steele  of  the  right  to  interpose  the  de- 
fense of  the  statute  of  limitations.  In  re- 
sponse to  an  order  to  show  cause,  the  re- 
spondent substantially  admits  all  the  gnes- 
tions  of  fact  stated.  He  returns,  however, 
that  the  sale  of  the  mortgaged  premises  wa» 
open  and  fair,  and  brought  its  cash  value  at 
the  time  of  said  sale,  and  no  cause  was  shown 
why  plaintiff  could  not  recover  for  any  defi- 
ciency that  might  exist  in  defendant's  favor. 
The  court  further  returns  that  in  the  suit  at 
law  In  the  Kent  circuit  court,  service  was- 
made  upon  the  company  and  upon  Mr.  Dun- 
ham, but  no  service  could  be  obtained  upon 
Mr.  Steele:  that  he  resided  In  Ionia  county,  and 
was  out  of  the  jurisdiction  of  the  court;  that 
no  objection  was  made  by  said  company  and 
Dunham  and  Steele  to  the  right  of  the  plain- 
tiff to  bring  the  suit  BJid  the  action  pro- 
ceeded against  them.  The  court  further  re- 
turns that  the  order  was  entered  In  the  com- 
mon rule  boolc,  discontinuing  that  suit  a» 
against  Steele;  that  while  the  attorney  of 
Mr.  Steele  neglected  to  sign  his  name  to  the 
order  of  discontinuance  at  the  time,  yet  be 
wrote  his  name  in  the  body  of  the  order  at 
the  time  he  entered  It  and  has  since  signed 
the  same,  and  that,  after  the  entry  of  the 
order,  the  action  was  treated  as  dismis&pd 
as  to  said  Steele;  that  his  name  does  not 
appear  in  the  title  of  the  Judgment  entry,  nor 
in  the  subsequent  proceedings,  and  the  court 
never  obtained  Jurisdiction  in  the  action  as 
to  him;  tliat  the  parties  were  severally  lia- 
ble on  thernote,  and  the  action  could  be  dis- 
missed as  to  any  defendant;  that  execution 
was  issued  and  returned  unsatisfied,  in  the 
law  case  in  the  Kent  circuit  court  against  the 
company  and  Dunham,  before  the  action  wa« 
begun  In  the  Ionia  circuit,  and  before  the 
order  nunc  pro  tunc  was  made;  that  the  rec- 
ords show.  In  the  chancery  case,  as  well  as 
from  the  petition  of  the  plaintiff  for  the  or- 
der nunc  pro  tunc  and  the  affidavits  filed 
in  support  thereof,  that  the  packing  and  pro- 
vision company  and  Dunham  are  and  hare 
been  insolvent  for  a  year.  The  court  also  re- 
turns that  the  action  suught  to  be  stayed  or 
dismissed  by  this  application  for  mandamus 
was  begun  before  the  statute  of  limitation* 


Digitized  by  VjOOQlC 


Hlch.) 


STEELE  ».  GROVE. 


963 


4iad  ran,  and,  an  the  qnestion  of  leave  to  sue, 
{f  necessary  at  all,  Is  not  Jurisdictional,  the 
fact  that  the  statute  bad  ran  before  the  de- 
fendant made  this  motion  to  stay  the  pro- 
ceedings Is  no  equitable  gronnd  for  refusing 
the  order  to  permit  the  action  on  the  note 
to  proceed;  that  the  action  against  the  re- 
lator in  the  Ionia  circuit  was  begun  October 
14,  1895,  and  on  November  0,  1895,  relator 
pleaded  the  general  Issue;  that  on  Decem- 
ber 10,  1885,  notice  of  the  trial  and  Inqneat 
was  served  on  relator's  attorney,  and  on 
February  14,  1896,  after  the  case  was  on  the 
trial  calendar,  the  relator  made  a  motion  to 
stay  proceedings.  We  will  discuss  the  que»-, 
tions  raised  by  counsel  for  relator  In  the  or- 
der In  which  they  are  stated. 

1.  Tbe  relator  was  not  a  party  to  the  fore- 
closure suit  It  Is  true  that  he  might  be 
made  a  party  tinder  the  provisions  of  section 
CTM,  How.  Ann.  St.,  so  that  an  execution  for 
defldency  might  have  been  issued  against 
him,  as  well  as  the  mortgagor,  for  any  bal- 
ance of  the  debt  remaining  unsatisfied  after 
a  sale  of  the  mortgaged  premises.  This  sec- 
tion of  the  statute  does  not  make  it  manda- 
tory upon  the  plaintiff  to  make  one  who  is 
a  mere  indorser  upon  the  note  a  party  de- 
fendant in  the  mortgage  foreclosure.  The 
statute  Is  simply  permissive.  Under  the 
original  equity  Jurisdiction,  there  was  no 
power  to  make  personal  decree  against  even 
the  mortgagor  himself;  but  this  is  a  stat- 
utory Innovation,  as  is  also  the  enforcement 
In  the  foreclosure  suit  of  the  collateral  obli- 
gations of  third  persons,  and  the  Jurisdiction 
by  tbe  statute  over  this  latter  class  of  per- 
sons Is  permissive  only,  and  not  obligatory. 
Johnson  v.  Shepard,  35  Mich.  115.  It  is  true 
that,  upon  foreclosure,  where  one  is  not  prima- 
rily liable  upon  the  mortgage  debt,  no  per- 
sonal liability  can  be  enforced  against  bim 
until  the  land  is  sold  and  the  deficiency  re- 
ported. Howe  V.  Lemon,  37  Mich.  l&l.  Sec- 
tion C703,  How.  Ann.  St.,  provides  that,  "aft- 
er such  bill  shall  be  filed  and  while  the  same 
la  pending  and  after  decree  entered  thereon, 
no  proceedings  whatever  shall  be  had  at  law 
for  the  recovery  of  the  debt  secured  by  the 
mortgage,  or  any  part  thereof,  unless  author- 
ized by  the  court"  It  appears,  in  the  present 
case,  by  the  return  of  the  circuit  Judge,  that 
the  packing  and  provision  company  were, 
and  bad  been  for  many  years,  msolvent  No 
execution  issued  against  them  out  of  chan- 
cery court  would  avail  the  plaiutifF  In  collect- 
ing its  Judgment  for  deficiency.  Leave  was 
asked  of  the  court  to  bring  suit  upon  this 
note  against  Steele,  and  upon  which  he 
was  the  indorser.  The  right  to  bring  action 
on  the  claim,  whether  for  the  amount  of  tbe 
note  or  for  the  deficiency  on  the  mortgage 
foreclosure,  exists  at  common  law,  and  the 
object  of  the  suspension  of  the  right  by  the 
equity  court  Is,  not  to  limit  the  remedy,  but 
to  avoid  unnecessary  litigation  and  oppres- 
sion; and  wbeu  the  suit  at  law  is  brought 
without  an  order  granting  leave,  it  Is  usually 


no  more  than  a  mere  irregularity;  and  when 
nothing  of  substance  is  to  be  gained  by  re- 
straining the  proceedings  in  tbe  law  court  It 
will  not  be  granted.  As  was  said  in  Culver 
V.  Judge.  67  Mich.  SO,  23  N.  W.  469:  "It  is 
difficult  to  see  upon  what  ground  a  stay  of 
proceedings  can  properly  be  Justified,"— cit- 
ing Goodrich  v.  White,  39  Mich.  490;  Innes 
V.  Stewart  86  Mich.  285.  We  are  satisfied, 
under  the  circumstances  here  shown,  that 
the  court  did  not  exceed  its  Jurisdiction  In 
refusing  to  stay  the  proceedings  under  the 
reasons  set  out  by  the  relator  in  his  first 
contention.  Counsel  for  relator  relies  upon 
the  case  of  Shields  v.  Kiopelle,  63  Micli,  458, 
SO  N.  W.  90.  In  that  case  an  application  was 
made  to  the  chancery  court  for  leave  to  issue 
execution  for  a  deficiency  after  the  sale  of 
the  real  estate  upon  the  decree.  The  motion 
was  denied,  and  the  court  granted  an  order 
for  leave  to  the  plaintlflT  to  bring  suit  at  law 
upon  the  note  to  recover  the  deficiency  after 
such  mortgage  sale;  and  Mr.  Justice  Sher- 
wood, in  writing  the  opinion,  laid  down  tbe 
rule  that  the  legislature  did  not  intend,  by 
secUons  0702  and  6703,  How.  Ann.  St,  to 
leave  it  to  the  discretion  of  the  equity  court 
to  authorize  an  action  to  be  brought  after 
the  sale  of  the  mortgaged  premises  for  a  de- 
ficiency, until  execution  had  been  issued 
therefor  under  tbe  order  of  the  chancery 
court  and  returned  unsatisfied  in  whole  or 
In  part  In  that  case  the  mortgagor  execut- 
ing the  note  was  a  party  defendant  to  the 
foreclosure  proceedings,  and  execution  could 
have  been  issued  against  him  for  the  de- 
ficiency from  the  chancery  court.  In  tbe 
present  case,  Mr.  Steele,  tbe  surety  on  the 
note,  was  not  made  a  party  defendant  to 
the  chancery  suit,  and  the  maker  and  the 
other  surety  on  the  note  were  wholly  insol- 
vent; 80  that  an  execution  Issued  against 
them  from  the  chancery  court  would  have 
been  of  no  avail,  and  we  are  satisfied  that, 
under  such  circumstances,  the  court  properly 
granted  leave  to  sue  the  relator  at  law. 

2.  The  court  below  found  that  tbe  suit  at 
law  commenced  in  the  Kent  circuit  court  bad 
been  discontinued  as  to  Mr.  Steele,  aiid,  we 
think,  properly.  The  note  was  made  by  the 
packing  and  provision  company,  and  Ind  rsed 
by  Dunham  and  Steele;  and  the  plaintiff 
could,  under  section  7347,  How.  Ann.  St., 
proceed  to  Judgment  against  some  one  or 
more  of  the  defendants. 

3.  Tbe  contention  that  the  order  of  Feb- 
ruary 27,  1895,  giving  permission  to  sue  at 
law,  had  expended  its  force  when  suit  was 
brought  In  the  Kent  circuit  court,  we  think, 
cannot  be  sustained.  There  was  no  limita- 
tion in  the  order  upon  the  right  to  bring  suit 

4.  The  last  contention  is  that  the  supple- 
mental order,  dated  April  11,  1896,  deprived 
tbe  relator  of  the  right  to  apply  the  statute 
of  limitations,  and  therefore  cut  off  a  sub- 
stantial right  and  for  that  reason  the  court 
was  in  error  In  granting  It  It  will  be  no- 
ticed that  the  note  in  controversy  was  dated 
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November  18, 1889,  due  90  days  from  Its  date. 
Tlie  action  upon  the  note  against  the  relator 
was  commenced  in  the  Ionia  circuit  court 
October  li.  1895,  which  was  some  30  days 
prior  to  the  time  when  the  statute  of  limita- 
tions would  hare  barred  action  upon  It  We 
think  the  court  was  not  In  error  in  granting 
leave,  on  April  11,  1896,  to  bring  suit  on  the 
note,  if  such  order  had  been  necessary.  The 
bringing  of  the  suit  at  law  without  the  order 
first  made  was  a  mere  irregularity.  Culver 
V.  Judge,  57  Mich.  30,  23  N.  W.  469,  and  cases 
there  cited.  An  order  had  been  made,  Feb- 
ruary 27,  1895,  authorising  the  bringing  of 
a  suit  at  law  upon  the  note.  At  that  time  the 
statute  of  limitations  Iiad  not  run  against 
the  note,  and  the  suit  was  commenced  in  Oc- 
tober following,  which  was  before  the  note 
was  barred  by  the  statute.  The  writ  of  man- 
damus must  be  denied.  The  other  Justices 
concurred. 


BEEBE  V.  BIBKETT. 
(Supreme  Court  of  Michigan.     June  30,  1896.) 

VeXDOB    IWD    PORCBASKR  —  RESCI88IOi7    Or    CON- 
TKAOT  BT  FUKCHA.SIIK. 

A  mortgagee  who  accepts  a  deed  of  land 
in  payment  of  his  debt  cannot  rescind  the  con- 
tract, on  the  ground  that  the  land  deeded  him 
was  not  the  land  viewed  by  him,  where  be  could 
have  discovered  such  fact  by  ordinary  care,  and 
the  mortgagor  was  not  responsible  for  his  fail- 
ure to  discover  it. 

Appeal  from  circuit  court,  Uvlngston  coim- 
ty.  In  chancery;  Peter  F.  Dodds,  Judge. 

Bill  by  N.  Maria  Beebe  against  Thomas 
Blrkett  to  compel  the  discharge  of  mortgages 
on  complainant's  land.  From  a  decree  in  fa- 
vor of  complainant,  defendant  appeals.  Af- 
firmed. 

D.  Shields  and  Francis  J.  Shields  (Thompson 
&  Harriman,  of  counsel),  for  api)ellant  Cone- 
ly  &  Taylor,  for  appellee. 

LONG,  a  J.  This  bill  was  filed  to  compel 
the  discharge  of  two  mortgages  upon  the  lands 
of  the  complainant.  The  bill  alleges  that  com- 
plainant Is  the  owner  of  certain  lands  in  Liv- 
ingston county,  this  state,  and  that  on  or 
about  March  18,  1890,  she  mortgaged  them  to 
the  defendant  for  $7,100.  This  mortgage  was 
duly  recorded.  When  It  fell  due  the  defend- 
ant commenced  foreclosure  proceedings,  and, 
the  complainant  being  unable  to  raise  the 
money  necessary  to  redeem  the  mortgage,  on 
May  1,  1893,  gave  to  defendant  another  mort- 
gage upon  the  same  lands  for  $7,2S0.  This 
last  mortgage  was  given  to  pay  the  first  one, 
together  with  the  Interest  and  the  expenses 
of  foreclosure.  Defendant,  on  receiving  the 
second  mortgage,  agreed  to  discharge  the  first 
one  without  delay.  About  December  7,  1894, 
for  the  purpose  of  freeing  her  lands  from  the 
burden  of  the  second  mortgage,  and  supposing 
the  first  had  been  discharged,  complainant 
entered  Into  an  agreement  with  defendant  to 


obtain  tot  Um  a  deed  of  certain  i>roperty  is 
Wayne  county.  In  puiauanoe  of  this  agree- 
ment, complainant  procured  such  deed  and 
had  the  same  deUva«d  to  the  defendant,  who 
accepted  it  and  had  It  duly  recorded.  There 
was  a  difference  In  favor  of  complainant  be- 
tween the  Wayne  county  lands  mud  tti« 
amount  due  on  the  mortgage,  and  tiiis  diffo^ 
ence  was  paid  by  the  defendant.  Ckimplahi- 
ant  claims  to  Iiave  performed  every  part  ot 
Iier  agreement  with  defendant,  bat  insists,  bj 
her  bill,  tliat  he  refuses  to  discharge  eittKr 
mortgage.  Defoadanf  s  contention  is  tliat  the 
second  mortgage  did  not  cover  the  cost  of  the 
,  foreclostire  proceedings  of  the  first  mortgage, 
and  that  the  c<«nplalnant  agreed  to  pay  the 
same,  amounting  to  $35,  and  has  failed  to 
comply  with  that  agreement  It  is  fnrtlieT 
contended  by  defendant  "that  by  tbe  fraud  c£ 
said  complainant  and  lier  agents,  tbe  land  so 
conveyed  to  him  is  not  the  land  aigreed  to  be 
conveyed  by  the  said  complainant,  as  alleged 
in  said  bill,  but  was  land  situated  about  two 
miles  from  the  lands  agreed  to  be  conveyed, 
and  two  miles  further  out  from  tiie  center  of 
the  dty  of  Detroit  and  has  very  much  les 
value,  being  far  beyond  any  settled  or  bmiit-sp 
part  of  the  city  of  Detroit  and  upon  an  open 
farm."  Defendant  also  avers  that  be  tender 
ed  a  conveyance  of  the  land,  and  demanded 
from  the  complainant  the  sum  of  $4,200,  tie 
amount  paid  her,  but  ttiat  she  did  not  acoqit 
the  conveyance,  and  declined  to  iiay  tlie  mon- 
ey demanded.  Proofs  were  taken  in  open 
court  and  the  court  below  decreed  that  there 
was  due,  for  the  costs  of  foreclosure  proceed- 
ings on  the  first  mortgage,  the  sum  of  $37,  and 
that,  on  the  payment  of  that  amount  the  de- 
fendant should  discharge  said  mortgage.  As 
to  the  second  mortgage,  the  court  decreed  tliat 
It  was  fully  paid  and  satisfied,  and  the  ooort 
directed  that  it  be  discharged  of  record.  Nei- 
ther party  was  awarded  costa  From  this 
decree  the  defendant  appeals. 

It  is  uimeceesary  to  set  out  here  tbe  testi- 
mony relative  to  the  dealings  between  the 
parties  In  reference  to  the  lands.  The  defend- 
ant, it  appears,  attempted  to  visit  them,  and 
was  shown  lands  wliich,  in  an  indefinite  way, 
were  pointed  out  as  being  the  lands,  or  lands 
situated  near  those,  deeded  to  him,  though  de- 
fendant was  Informed  by  the  party  who  went 
to  show  them  to  him  that  he  was  not  certain 
where  the  lands  were  situate.  We  tlilnlc,  up- 
on the  whole  testimony,  that  the  defendant 
made  no  such  case  as  would  entitle  bim  to 
have  tbe  trade  rescinded,  and  his  money  re- 
turned to  him  by  tbe  complainant  Had  be 
exercised  ordinary  care,  he  could  tm.ve  at  oiio« 
discovered  that  the  lands  which  he  viewtsl 
were  not  the  lands  for  which  be  was  making 
the  exchange,  and  we  find  nothing  In  tbe  rec- 
ord which  would  warrant  the  ass»-tion  that 
tbe  complainant  or  her  authorized  agents  were 
responsible  for  his  failing  to  discover  tbe  real 
situation  of  the  lands  deeded  to  tilm.  Tbe 
court  below  so  foimd  tbe  fact  to  be,  and,  we 
tliink,  very  properly,  under  the  evidence.    The 
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decree  of  that  court  most  be  affirmed,  with 
costs  of  this  court  In  favor  of  tbe  oompljiin- 
ant    The  other  Justices  concurred. 


RANSPACH  T.  TEUTONIA  FIRE  INS.  CO. 
(Supreme  Court  of  Mtchi^n.     June  30,  1896.) 

FlEK  ISSCRANCE — VaCASCV  CL\D9B — WjklVEB— A«. 
SIONHKNT    OP    POLIOT. 

1.  One  who  purchanes  a  honse,  and  takes 
an  assignment  of  a  policy  thereon,  is  bonnd  bj  a 
provision  of  the  pohcy  against  vacancy. 

2.  Knowledge  of  an  insurer  that  the  prem- 
ipes  were  unoccupied  at  the  time  the  policy  was 
assigned  to  the  vendee  of  the  insured  was  not 
a  waiver  of  a  condition  avoiding  the  policy  in 
case  of  vacancy  for  more  than  10  days. 

Em>r  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Charles  C.  J.  Ranspach  against 
the  Teutonla  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

One  Dillon  obtained  an  Insurance  policy  In 
the  defendant  company  upon  a  dwelling 
house  situated  upon  hia  land.  The  policy  was 
the  usual  Michigan  standard  policy,  and  pro- 
vided that  it  should  be  void  "If  the  building 
herein  described,  whether  intended  for  oc- 
cupancy by  owner  or  tenant,  be  or  become 
vacant  or  unoccupied,  and  so  remain  for  ten 
days."  It  further  provided  that  all  waivers 
of  the  conditions  should  be  In  writing,  and 
that  no  agent  or  officer  should  have  the  pow- 
er to  waive  such  conditions  unless  in  writing. 
The  house  was  rented  and  occupied  until 
Dillon  sold  and  conveyed  the  land  to  plain- 
tin  and  his  wife.  The  premises  were  vacant 
at  the  time  of  the  fire,  and  had  so  remained 
for  three  months  previous.  No  notice  of  va- 
cancy or  application  for  a  permit  had  been 
made.  About  the  time  of  the  deed  to  plalh- 
tiff,  Dillon  took  the  policy  to  the  local  agents, 
stated  that  he  had  sold  the  land  to  plaintiff, 
and  asked  that  the  policy  be  assigned  to 
him,  which  was  done.  At  that  time  Mr.  Dil- 
lon testified  that  he  thought  he  told  the 
agents  that  at  the  time  he  was  selling  it  he 
saw  the  occupants  were  packing  np  ready 
to  go  out,  and  that  they  told  him  they  were 
going.  How  long  this  was  before  the  as- 
signment does  not  appear.  This  is  the  sole 
testimony  upon  which  the  Jury  were  permit- 
ted to  find  that  there  was  a  waiver  of  the 
clause  as  to  vacancy,  and  to  render  a  ver- 
dict for  the  plaintiff. 

Corliss,  Andms  &  Leete,  for  appellant.  R. 
I.  Lawson  and  D.  B.  Hayes,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  We 
think  the  court  should  have  directed  a  ver- 
dict for  the  defendant.  Plaintiff  accepted 
the  policy  subject  to  all  its  terms  and  condi- 
tions. He  knew,  or  must  be  held  to  have 
known,  that  the  policy  would  be  void  if  the 
bouse  remained  vacant  beyond  10  days.  Even 
If  the  agent  had  been  told  that  the  house  was 


vacant  at  the  time  of  the  assignment,  this 
did  not  moke  a  new  contract  to  keep  the 
property  insured  beyond  the  10  days  of  va- 
cancy. The  proposition  la  too  plain  to  re- 
quire further  argument  or  citation  of  author- 
Itiea  Judgment  reversed,  and  no  new  trial 
ordered.    The  other  Justices  concurred. 


LAIDLAW  et  al.  v.  CITY  OF  DETROIT. 
(Supreme  Court  of  Michigan.     June  30,  1896.) 

DuBKss  —  What  Conbtitutbs  —  Pbnalti  fob 
Bkeacu  op  Contbaot. 
Plaintiffs  contracted  to  do  certain  paving 
for  defendant  city,  the  work  to  be  completed  by 
September  30th,  with  a  stipulation  tliat  plain- 
tins  should  pay  $25  per  day  for  each  day  after 
the  specified  time.  The  work  was  not  com- 
pleted until  November  8th,  and  the  board  of  pub- 
Tic  works  refused  to  certify  the  acceptance  of 
the  work  until  the  penalty  was  paid.  Plaintiffii 
paid  the  penalty  under  protest,  and  brought  an 
action  for  recovery  of  the  amount  as  paid  under 
duress.  Held  that,  the  plaintiffs  having  had 
full  knowledge  of  the  facts,  and  of  their  rights 
under  the  contract,  there  was  no  duress. 

Error  to  circuit  court,  Wayne  county;  WIl- 
lard  M.  LUlibridge,  Judge. 

Action  by  Thomas  W.  Laldlaw  and  others 
against  the  city  of  Detroit  There  was  Judg- 
ment for  defendant,  and  plaintiff  api)ealB. 
Affirmed. 

Plaintiffs  made  a  contract  with  the  defend- 
ant, June  6,  1892,  by  which  they  agreed  to 
do  certain  paving.  The  work  was  to  be  com- 
pleted September  30th.  It  was  not  complet- 
ed until  November  8th.  The  contract  con- 
tained the  following  clause:  "If  the  con- 
tractor shall  fall  to  complete  the  work  by 
the  time  above  specified,  the  sum  of  $25  per 
day  for  each  and  every  day  thereafter,  until 
such  completion,  shall  be  paid  to  the  city  of 
Detroit  through  the  board  of  public  works." 
Plaintiffs  claim  that  they  were  prevented 
from  completing  the  work  within  the  time 
limited  by  the  failure  of  the  city  to  remove 
some  obstructions  In  the  street,  while  the 
city  claims  that  the  work  was  not  com- 
menced in  time,  and  that  the  delay  was  not 
Its  fault.  The  board  of  public  works  allowed 
plaintiffs  10  days,  besides  Sundays,  making 
IT  in  all,  and  insisted  upon  the  payment  of  $25 
per  day  for  28  days,  under  the  terms  of  the 
contract.  The  board  of  public  works,  in  the 
exercise  of  its  power,  required  this  payment 
into  the  city  treasury  before  notifying  the 
common  council  that  the  work  had  been  ac- 
cepted, so  that  they  might  obtain  the  contract 
price.  Plaintiffs  paid  the  $700  by  check, 
upon  which  they  indoned,  "Paid  under  pro- 
test" The  board  then  notified  the  common 
council  that  the  work  was  satisfactorily  com- 
pleted, and  plaintiffs  were  paid  the  full  con- 
tract price.  They  then  instituted  this  suit 
to  recover  the  $700  upon  the  basis  that  it 
was  paid  under  duress.  The  court  directed  a 
verdict  for  the  defendant. 

Charles  Flowers,  for  appellants.  John  J. 
Speed,  for  appellee. 
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GRANT,  J.  (after  stating  the  facts).  The 
IiiBtractlon  was  correct.  This  was  not  a 
dnresB  of  goods,  as  Astley  t.  Reynolds,  2 
Strange,  915,  cited  In  Hackley  ▼.  Headl^,  45 
Mich.  570,  8  N.  W.  511.  FUUntlfls  insisted 
that  they  had  been  legally  excused  for  not 
completing  their  contract  in  time.  The  de- 
fendant Insisted,  through  its  proper  board, 
that  they  had  not.  If  they  bad  a  legal  ex- 
cuse, their  right  of  action  was  complete,  and 
none  of  their  rights  were  in  Jeopardy  by  the 
demand  of  the  board  of  public  works.  They 
accepted  a  release  of  the  forfeiture  for  17 
days.  They  chose,  however,  to  permit  the 
board  to  notify  the  common  council  that  the 
contract  was  completed,  and  that  they  were 
entitled  to  their  pay.  Had  they  brought  suit 
for  the  entire  contract  price,  they  might  not 
have  obtained  the  benellt  of  the  17  days 
which  the  board  gare  them.  However  this 
may  be,  there  was  no  legal  duress.  The  pay- 
ment waa  made  with  the  full  knowledge  of  all 
the  facts,  and  with  the  further  knonfledge 
that,  under  their  own  view  of  the  case,  they 
could  then  have  brought  suit  against  the  de- 
fendant for  the  whole  amount  Cicotte  v. 
Wayne  Co.,  59  Mich.  509,  26  N.  W.  680;  Wes- 
ton V.  Luce  Co.,  102  Mich.  528,  61  N.  W.  15. 
The  judgment  is  affirmed.  The  other  Justices 
concurred. 


PEOPLE  V.  MAOARD. 

(Supreme  Court  of  Michigan.    June  SO,  1896.) 

PiRJUitr  —  Matbrialitt  op  False  Tbstimokt  — 
EviDBNCB — Revibw  ox  Appeai. 

1.  On  a  marder  trial,  P.,  a  state's  witness, 
confessed  that  he  and  defendant  committed  the 
crime,  and  that  ou  the  night  preceding  the  same 
they  slept  together  at  the  home  of  defendant's 
mother.  W.,  defendant's  brother,  testified  that 
another  person  slept  with  defendant  that  night, 
and  that  P.  was  not  there.  Held,  that  W.'s  tes- 
timony was  material,  within  the  law  of  perjury. 

2.  P.'s  testimony  was  admissible  on  the 
trial  of  W.  for  perjury  to  show  the  materiali- 
ty of  the  latter's  testimony. 

3.  It  was  not  error  to  admit  the  files  of  the 
case  in  which  the  perjury  was  allej^ed  to  have 
been  committed,  for  the  purpose  of  showing  the 
regularity  of  the  proceedings  in  that  case. 

4.  It  was  proper  to  permit  the  stenographer 
to  read  from  his  notes,  taken  at  the  trial  in 
which  the  perjury  was  alleged  to  have  been 
committed,  he  having  testified  that  by  the  aid 
of  his  minutes  he  could  "give  the  testimony  just 
as  it  was  given  in  court,  question  and  answer." 

5.  On  a  prosecution  for  perjury  alleged  to 
have  been  committed  at  the  trial  of  defendant's 
brother  for  murder,  testimony  that  defendant 
had  endeavored  to  prevent  witnesses  from  testi- 
fying against  his  brother  was  admissible  to 
show  corrupt  motive. 

6.  Requests  to  charg-e,  which  are  added  to 
the  bill  of  exceptions  without  authority,  and  not 
certified  to  by  the  court,  cannot  be  considered. 

Error  to  superior  court  of  Grand  Rapids; 
Edwin  A.  Burlingame,  Judge. 

William  Macard  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

The  respondent  was  convicted  of  the  crime 
of  perjury,  alleged  to  have  been  committed 
on  the  trial  of  his  brother  Charles  for  the 


murder  of  one  Mrs.  Mary  McKendridL 
Upon  that  trial  the  people  claimed  that 
Charles  Macard  and  Henry  Prame  came 
from  Chicago  to  Grand  Rapids,  and  remain- 
ed at  the  home  of  the  mother  of  Cb&rlee  un- 
til the  crime  waa  committed,  on  Jannarj 
17th  following;  that  Charles  and  Prame 
slept  together  on  January  15tb  and  IGth. 
Prame  subsequently  confessed  that  be  and 
Charles  Macard  committed  tbe  murder. 
Upon  the  trial  of  Charles  the  defense  inaisT- 
ed  tliat  a  man  by  the  name  of  Lewellen  slept 
with  Charles,  at  his  mother's,  on  tbe  nigln 
of  the  16th,  and  that  Prame  had  left  on  tlie 
afternoon  of  the  16th.  The  testimony,  so  far 
as  essential,  will  be  referred  to  In  connec- 
tion with  the  points  raised. 

The  information  was  as  follows:    "Alfred 
Wolcott,  prosecuting  attmney  for  the  county 
of  Kent,  aforesaid,  for  and  in  bebatf  of  the 
people  of  the  state  of  Michigan,  comes  into 
said  court  In  the  March  term  thereof,  A.  D. 
1895,  and  gives  It  here  to  understand  and 
be    informed:   That   one   William    Macard, 
late  of  the  township  of  Wyoming,   in  the 
county  of  Kent,  aforesaid,   on,  to   wit,  the 
19th  day  of  Jnly,  A.  D.  1884,  at  tbe  city  of 
Grand  Itapids,  in  the  county  of  Kent  afore- 
said, at  a  session  of  the  superior  court  of 
Grand  Rapids,  at  the  superior  court  room  in 
the  city  hail  of  said  city,  before  the  Honor- 
able Edwin  A.  Burlingame,  then  being  Judge 
of  the  superior  court  of  Grand  Rapids,  afore- 
said, a  certain  issue  before  then  duly  Joined 
in  the  said  court  between  the  people  of  the 
state  of  Michigan  and  one  Charies  Macard. 
then  being  charged  in  an  information  duly 
filed  in  said  court  by  the  prosecuting  attor- 
ney of  said  county  with  a  capital  crime,  to 
wit,  the  crime  of  murder,  upon  a  plea  of  not 
guilty,  duly  entered  in  said  cause  by  order 
of  said  court,  came  on  to  be  tried  in  due 
form  of  law,  and  was  then  and  there  being 
tried  by  a  Jury  of  the  city  of  Grand  Rapids, 
in  said  county,  in  that  behalf  duly  sworn 
and  taken   between  tbe   parties  aforesaid, 
upon  which  trial  the  said  William  Macard, 
late  of  the  township  of  Wyoming,   in  eaii 
county,  then  and  there  appeared  as  a  wit- 
ness for  and  in  behalf  of  tbe  said   Charles 
Macard,  and  was  then  and  there  duly  sworn 
and  took  his  corporal  oath  on,  to  wit,  the 
19th  day  of  July,  A.  D.  1894,  before  tbe  said 
Honorable  Edwin  A.  Burlingame,  Judge  of 
the  superior  court  of  Grand  Rapids,  afore- 
said, that  the  evidence  (testimony)  which  lie, 
the  said  William  Macard  should  give  to  the 
court  there,  and  to  tbe  said  jury  so  sworn 
as  aforesaid,  touching  the  matter  in  qnestian 
nuiterlal  to  the  issue  then  being  tried  be- 
tween the  people  of  the  state  of  Michigan 
and  the  said  Charles  Macard  should  be  the 
truth,  tbe  whole  truth,  and  nothing  but  the 
truth,  the  said  oath  then  and  there  being  ad- 
ministered in'  due  form  of  law  before  the 
said  Honorable  Edwin  A.  Buriingame,  Judge 
of  the  superior  court  of  Grand  Rapids,  afore- 
said, by  one  Fred.  J.  Adams,  then  being  th* 
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clerk  of  the  said  snperior  court  of  Grand 
Kspids,  aforesaid,  he,  the  said  Fred.  J. 
Adams,  cleiic  of  said  court,  aforesaid,  then 
and  there  having  Biilflx:lent  power  and  aa- 
tbority  to  administer  the  said  oath  to  the 
said  William  Macard  In  that  behalf;  and 
the  said  oath  then  and  there  being  material 
to  said  Issne  then  and  there  being  tried,  and 
then  and  there  an  oath  required  by  law  to  be 
administered  to  witnesses  in  said  court 
That  at  and  upon  the  trial  of  the  issue  so 
joined  between  the  people  of  the  state  of 
Michigan  and  the  said  Charles  Macard  it 
then  and  there  became  and  was  a  material 
question  whether  a  certain  Henry  Frame 
passed  the  night  of  the  16th  day  of  January, 
A.  D.  1S94,  in  company  with  the  said  Charles 
Macard,  and  whether  any  person  other  than 
Henry  Frame  passed  the  night  of  the  16th 
day  of  January,  A.  D.  1804,  with  and  in  com- 
pany with  Charles  Macard,  aforesaid.  That 
the  said  William  Macard,  being  so  sworn  as 
aforesaid,  contriving  and  Intending  to  pre- 
vent the  due  cotu«e  of  law  and  Justice,  and 
to  unjustly  aggrieve  the  people  of  the  state 
of  Michigan,  the  plaintiff  in  said  Issue  then 
and  there  on  the  trial  of  the  said  issue,  upon 
bis  oath  aforesaid,  before  the  said  Honor- 
able Edwin  A.  Bnrllngame,  then  Judge  of  the 
superior  court  of  Grand  Rapids,  and  before 
the  said  Jurors  so  sworn  as  aforesaid,  false- 
ly, corruptly,  knowingly,  willfully,  and  ma- 
liciously did  depose  and  swear,  amongst  oth- 
er things,  in  substance  and  to  the  effect  fol- 
lowing; that  is  to  s^y,  in  answer  to  ques- 
tions then  and  there  put  to  him  by  counsel: 
'Charles,'  thereby  then  and  there  meaning 
the  said  Charles  Macard.  defendant  In  said 
issue,  'was  there,'  thereby  then  and  there 
meaning  at  the  residence  of  his  mother  in 
the  township  of  Wyoming,  In  the  county  of 
Kent,  and  state  of  Michigan,  'on  Tuesday 
night,'  thereby  and  then  and  there  meaning 
Tuesday  night,  the  16th  day  of  January,  A. 
D.  1894.  'That  another  man  who  had  been 
subpoenaed,  but  who  was  not  in  attendance 
on  the  court,  passed  the  night  of  the  leth 
day  of  January,  A.  D.  1894,  with  the  said 
Charles  Macard  at  the  residence  of  his  moth- 
er* (she  being  the  mother  of  said  witness 
and  the  said  Charles  Macard),  'in  the  town- 
ship of  Wyoming,  in  said  county.  That  a 
man  called  'Frame,'  who  was  known  to  the 
said  William  Macard  as  'Hank,'  was  not  seen 
about  and  did  not  stay  at  the  residence  of 
said  William  Macard's  mother,  In  the  town- 
ship of  Wyoming,  in  the  county  aforesaid, 
any  time  after  three,  four,  or  five  o'clock  on 
the  afternoon  of  Monday,  the  15th  day  of 
January,  A.  D.  1894.  That  the  man  who  did 
stay  at  the  residence  of  his,  William  Ma- 
card's, mother,  in  the  township  of  Wyoming, 
aforesaid,  on  the  night  of  the  16th  day  of 
January,  A.  D.  1894,  and  who  passed  the 
night  of  the  said  16th  day  of  January,  1894, 
with  and  in  company  with  said  Charles  Ma- 
card, was  one  Loren  Lewellen,  as  sworn  and 
deposed  to  by  the  said  William  Macard;  but 


thereby  then  and  there  meaning  Oren  liewel- 
len,  being  one,  the  same,  and  identical  per- 
son, but  whose  given  name  Is  Oren,  and  not 
Loren.  Whereas  in  truth  and  In  fact,  the 
said  Henry  Frame  did  pass  the  night  of  the 
16th  day  of  January,  A.  D.  1894,  in  company 
with  the  said  Charles  Macard,  at  the  resi- 
dence of  his,  the  said  William  Macard's, 
motho:.  In  the  township  of  Wyoming,  in  the 
county  aforesaid,  and  that  another  man  who 
had  been  subpoenaed,  but  who  was  not  in 
attendance  on  the  court  aforesaid,  did  not 
pass  the  night  of  the  16th  day  of  January, 
A.  D.  1804,  at  the  residence  ol  his,  said  WU- 
liam  Macard's,  mother.  In  the  township  of 
Wyoming,  in  the  county  aforesaid,  with  and 
In  company  with  said  Charles  Macard.  That 
Loren  Lewellen,  being  the  said  Oren  Lewel- 
len, only  one  and  the  same  person  as  afore- 
said, did  not  stay  at  or  pass  the  night  of  the 
16th  day  of  January,  A.  D.  1894,  at  the  res- 
idence of  his,  said  William  Macard's,  mother, 
in  the  township  of  Wyoming  aforesaid,  in 
said  county,  in  company  with  said  Charles 
Macard,  and  that  said  Lewellen  was  not 
there  at  any  time  during  the  day  or  night  of 
the  said  leth  day  of  January,  A.  D.  1894. 
Whereby  and  wherein  the  said  William  Ma- 
card, on  the  said  19th  day  of  July,  A.  D.  1894, 
at  the  city  of  Grand  Rapids,  In  the  county 
and  state  aforesaid,  before  the  said  Honor- 
able Edwin  A.  Burlingame,  judge  of  the  su- 
perior court  of  Grand  Rapids,  at  a  session  of 
said  superior  court  of  Grand  Rapids,  held 
at  the  superior  court  room  in  the  city  hall  of 
said  city,  and  at  the  trial  of  the  issue  afore- 
said, he,  the  said  Honorable  Edwin  A.  Bur- 
lingame, Judge  as  aforesaid,  then  and  there 
having  power  and  jurisdiction  to  hear,  try, 
and  determine  the  said  issue  then  and  there 
be4ng  tried  between  the  people  of  the  state 
of  Michigan  and  the  said  Charles  Macard, 
and  he,  the  said  Fred.  J.  Adams,  clerk  of 
said  court,  then  and  there  having  sufficient 
power  and  authority  to  administer  the  said 
oath  as  aforesaid,  and  said  oath  then  and 
there  being  material  to  said  issue,  and  re- 
quired by  law  as  aforesaid,  by  his  own  act 
and  consent,  and  before  the  said  jury  so 
sworn  as  aforesaid,  and  of  his  own  most 
wicked  and  corrupt  mind,  In  manner  and 
form  as  aforesaid,  falsely,  wickedly,  willful- 
ly, and  corruptly  did  commit  willful  and  cor- 
rupt perjury;  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Michigan,  and  to  the 
evil  example  of  all  others  In  like  cases  of- 
fending." 

Nathan  P.  Allen,  for  appellant.  Alfred 
Wolcott,  Fros.  Atty.,  and  Chas.  B.  Ward, 
Asst.  Pros.  Atty.,  for  the  People. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  respondent's  counsel  moved  to  quash 
the  information  upon  the  ground  that  the 
testimony  grlven  by  Frame  was  not  material 
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to  the  Issue  on  the  trial  of  Charles  Macard. 
This  contentloa  cannot  be  sustained.  The 
substance  of  the  alleged  false  testimony  is 
set  out  In  the  information,  and  its  materiali- 
ty and  falsity  alleged.  Frame  was  an  im- 
portant witness  upon  the  murder  trial.  If 
it  had  been  proven  that  he  was  not  at  Mrs. 
Macard's  on  the  night  of  the  16th,  there 
would  have  been  no  direct  evidence  con- 
necting Charles  with  the  murder.  The 
whereabouts  of  Frame  was,  therefore,  a  ma- 
terial issue  in  that  case. 

2.  Counsel  complains  of  the  introduction 
in  evidence  of  the  papers  returned  by  the 
examining  magistrate  in  the  ease  of  Feople 
V.  Charles  Macard.  These  papers  were  not 
read  In  evidence,  and  appear  to  have  been 
ofTered  for  the  sole  purpose  of  showing  the 
regularity  of  the  proceedings  in  that  case. 
Comment  is  unnecessary. 

3.  Error  is  alleged  in  permitting  the  sten- 
ographer to  read  from  his  notes  talcen  ui>on 
the  murder  trial,  for  the  reason  that  he  did 
not  testify  to  their  correctness.  There  are 
two  answers  to  this  contention:  (1)  No 
such  objection  was  made  when  the  testi- 
mony was  offered;  (2)  The  stenographer  did 
testify  that  by  the  aid  of  his  minutes  he 
could  "give  the  testimony  Just  as  it  was  giv- 
en In  court,  question  and  answer."  This 
was  a  substantial  statement  that  bis  min- 
utes were  correct 

4.  The  stenographer  was  permitted  to  read 
the  testimony  of  the  respondent  given  upon 
the  murder  trial.  The  objection  to  It  is  that 
It  contained  statements  not  connected  with 
the  specific  charge  set  up  in  the  Information. 
The  objection  was  without  merit  It  all 
had  a  bearing,  more  or  less  remote,  upon 
his  testimony  that  Frame  was  not  at  his 
mother's  on  the  night  of  the  16th. 

6.  The  testimony  of  Henry  Frame  given 
upon  the  murder  trial  was  read  in  evidence. 
This  was  for  the  purpose  of  showing  the 
materiality  of  the  testimony  given  by  the 
respondent  The  court.  In  its  instruction, 
expressly  limited  the  testimony  taken  upon 
that  trial,  outside  of  the  respondent,  to  show 
the  materiality  of  the  alleged  false  testi- 
mony. 

6.  Complaint  Is  made  of  the  rejection  of 
certain  testimony  offered  on  behalf  of  the 
respondent.  The  testimony  was  subsequent- 
ly admitted,  and  therefore  no  error  was  com- 
mitted. 

7.  Several  witnesses  testified  that  they 
knew  this  Lewellen,  who,  respondent  claim- 
ed, slept  with  his  brother,  Charles,  on  the 
night  of  the  16th,  and  told  his  whereabouts 
at  that  time.  The  precise  objection  was 
that  thcte  was  no  evidence  to  show  that  the 
I.«wellen  aboat  whom  the  witnesses  were 
testifying  was  the  same  Lewellen  who  was 
claimed  to  have  slept  at  Mrs.  Macard's.  We 
think  there  is  ample  evidence  to  justify  the 
jury  In  finding  that  he  was  the  same  per- 
son. 

The  eighth,  ninth,  eleventh,  and  twelfth 


assignments  of  error  refer  to  tbe  testlnKHif 
of  witnesses  to  conversations  between  tbem 
and  the  respondent  They  were  oCTered  and 
received  for  the  purpose  of  showing  tbe  co^ 
rupt  motive  of  the  respondent  To  illustrate, 
one  of  these  witnesses  testified  that  tbe  re- 
spondent told  her  that  he  would  rather  give 
her  $500  than  to  have  her  go  as  a  witness 
upon  the  trial  of  his  brother,  and  that  if 
she  would  not  go  before  it  was  time  for 
her  to  be  subpcenaed  he  would  secrete  ha. 
Such  testimony  was  competent,,  and  wai 
not  rendered  incompetent  by  the  fact  that  it 
tended  to  prove  that  respondent  -was  guilty 
of  another  ofTense.  Any  act  or  statement 
made  by  him  in  connection  wltb  his  broth- 
er's trial  was  competent  to  throw  light  upoB 
his  Intent  and  motive.  Feople  t.  Seamaa 
(Mich.)  65  N.  W.  208. 

8.  Objection  was  made  to  certain  portioas 
of  the  coort's  instructions.  We  find  no  er- 
ror In  the  charge  as  a  whole,  and  no  ques- 
tion Is  raised  which  we  deem  of  enough  im- 
portance to  be  discnssed. 

9.  Complaint  was  made  of  tbe  refusal  to 
give  three  requests  on  the  part  of  respond- 
ent These  requests  are  not  a  part  of  tlie 
bill  of  exceptions.  They  appear  to  have 
been  added  without  authority,  and  are  not 
certified  to  by  the  conrt  They  cannot, 
therefore,  be  discussed.  The  conviction  is 
affirmed. 


LONG,  0.  J.,  did  not  sit 
tices  concurred. 


The  other  Jos- 


WEAVER  V.  RIX. 
(Supreme  Court  of  Michigan.    June  30,  189S.) 

JnXTICBS  OF  THB  FeaOE — JURISniCTIOX. 

How.  Ann.  St  {  6819,  relating  to  actioDS 
in  justices'  courts,  provides  that  if  pUuntifts  be 
all  nonresidents  ot  the  connty,  or  if  the  defend- 
ant be  a  nonresident  of  the  coun^,  then  sn<^ 
action  may  be  broaght  t>efore  auj  justice  of  tbe 
township  ot  city  where  sach  plaintifh  mr  de- 
fendants, or  either  of  them,  may  be.  Bdd,  that 
where  a  nonresident  brings  an  action  before  a 
Justice  in  the  county,  but  not  in  the  township, 
in  which  defendant  resides,  plaintiff  need  not  he 
present  in  the  township  when  the  sanunona  ii 
taken  out 

Error  to  clicnlt  coort.  Van  Buren  county; 
George  M.  Buck,  Judge. 

Action  by  William  Weaver  against  George 
H.  Rlx,  commenced  In  justice's  court,  and  tak- 
en on  appeal  by  defendant  to  the  circuit  court 
There  was  a  judgment  for  plaintlflT,  and  de- 
fendant brings  error.    Affirmed. 

T.  J.  Cavanaugb,  for  appellant  TTnmmfm^ 
&  Hammond,  for  appellee. 

MONTGOMERY,  J.     This  is  a  writ  of  a- 

ror  to  review  a  decision  of  the  circuit  court 
afllrmlng  a  decision  of  a  justice  of  the  peace 
holding  that  he  had  jurisdiction  of  the  pa> 
ties.  The  facts,  as  they  appear  in  the  re- 
turn of  the  justice,  are  that  plaintiff,  at  tut 
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time  of  the  commencement  of  the  suit  in  Jus- 
tice's court,  was  a  resident  of  Eau  Claire 
township,  in  the  county  of  Berrien.  The  de- 
fendant was  a  resident  of  the  townaliip  of 
Antwerp,  In  the  county  of  Van  Buren.  A 
summons  was  sued  out  before  a  Justice  of  the 
peace  of  the  township  of  Keeler,  in  Van  Bu- 
ren county.  The  defendant  moved  to  dis- 
miss, for  the  reason  that  neither  the  plaintiff 
nor  the  defendant  was  a  resident  of  the  town- 
ship, nor  of  any  township  next  adjoining  or 
contiguous  thereto,  and  therefore  the  court 
had  no  Jurisdiction.  This  motion  was  over- 
ruled. 

Section  6819  of  Howell's  Annotated  Statutes 
provides  that  "tf  the  plaintlfFs  be  all  nonresi- 
dents of  the  county,  or  if  the  defendant  be  a 
nonresident  of  the  county,  then  such  action 
may  be  brought  before  any  justice  of  the 
township  or  city  where  such  plaintltCs  or  de- 
fendants, or  either  of  them,  may  be."  It  ia 
contended  by  the  appellant  that,  under  this 
section,  the  plaintiff  must,  at  the  time  of  tak- 
ing out  the  summons,  be  present  in  the  town- 
ship, or  the  defendant  must  be  shown  to  be 
present  in  the  township.  It  might  be  suffi- 
cient to  say  that  this  point  was  not  made  dis- 
tinctly before  the  Justice;  but,  tf  we  should 
assume  that  it  was  considered  by  liim,  Ills 
ruling  was  right  Our  statute  was  borrowed 
from  that  of  New  Toii:,  which  had  a  constmc- 
tion  by  the  supreme  court  as  early  as  1833,  in 
Hunter  t.  Burtls,  10  Wend.  358;  and  it  was 
there  held  that  under  a  statute  precisely  like 
the  provision  of  section  6810,  above  quoted,  it 
is  not  essential  that  the  plaintiff,  being  a  non- 
resident, be  personally  present  in  the  town 
when  the  writ  issues.  In  adopting  this  stat- 
ute from  New  Tork,  it  will  be  presumed  to 
have  been  adopted  with  the  judicial  con- 
struction previously  placed  upon  It  Judg- 
ment affirmed.    The  other  justices  concutied. 


In  re  SHEPARD. 

(Supreme  Conrt  of  Michigan.     June  80,  1896.) 

Dmbakmbnt  Proossdinos— How  Broosht — Inrour 
MATioM  xsD  Bsusr— Jdkt  Trial — BuriiciBKOT 
or  Charqes  —  Failure  to  Enter  Jodombrt  — 
Entbt  Huno  pro  TcKa 

1.  An  order  to  show  cause  why  an  attorney 
should  not  be  disbarred  may  issae,  in  the  dis- 
cretion of  the  court  on  charges  filed  by  the 
prosecuting  attorney,  and  verified  by  him  on  in- 
formation and  belief. 

2.  Respondent  in  disbarment  proceedings  is 
not  entitled  to  a  jnry  trial. 

3  In  disbarment  proceedings,  charges  that 
respondent  wa«  present  at  the  bedside  of  a  girl 
on  whom  an  abortion  bad  been  committed,  for 
the  purpose  of  preventing  her  from  making  an 
ante  mortem  statement;  that  be  directed  who 
shonld  care  for  her,  forbade  that  any  person 
should  see  her  alone,  and  directed  her  attendant 
not  to  permit  her  to  make  any  statement  con- 
cerning herself,  her  condition,  or  the  cause 
thereof;  and,  as  a  concluRion  of  law,  that  re- 
spondent was  gnilty  of  unlawful  and  unprofes- 
sional conduct  in  that  he  attempted  to  stifle 
evidence  of  the  commission  of  a  crime,  by  pre- 
venting the  ante  mortem  statement, — are  suffi- 


ciently specific,  and  constitute  legal  ground  for 
disbarment 

4.  The  failure  of  the  clerk  to  enter  a  judg- 
ment of  disbarment  does  not  render  the  proceed- 
ings void. 

5.  The  conrt  may  cause  its  judgment  in  dis- 
barment proceedings  to  be  entered  nunc  pro 
tunc  on  discovering  the  omission  of  the  clerk  to 
record  it 

Certiorari  t»  circuit  court,  Hillsdale  county; 
Victor  B.  Lane,  Judge. 

Certiorari  by  Charles  A  Shepard  to  reverse 
a  judgment  of  disttarment    Affirmed. 

Guy  M.  Chester,  James  S.  Galloway,  and 
Frank  A  Lyon,  committee  for  bar  of  Hills- 
dale county.    Charles  A.  Shepard,  in  pro.  per. 

UUOKKR,  J.  The  defendant  was  a  prac- 
ticing lawyer  in  Hillsdale  county,  and  was 
disbarred  by  a  Judgment  of  the  Hillsdale  cir- 
cuit court  upon  charges  filed  by  the  prose- 
cuting attorney.  The  legal  questions  pre- 
sented are:  (1)  Had  the  court  Jurisdiction? 
(2)  Were  the  charges  sufficient?  (3)  Was  the 
defendant  denied  sufficient  time  in  wbicb  to 
prepare  for  trial?  (4)  Was  he  entitled  to  a 
Jury  trial?  (5)  Was  there  evidence  warrant- 
ing the  judgment?  (6)  Were  the  proceedings 
rendered  void  by  the  failure  of  the  clerk  to 
enter  judgment  at  once,  and  had  the  court 
power  to  cause  the  entiy  made  nunc  pro 
tunc,  in  a  blank  space  left  tor  the  entry  in 
the  proceedings  of  the  day  upon  which  the 
decision  was  announced,  when  the  omission 
was  brought  to  his  attention? 

The  charges  filed  in  the  case  were  quite  ex- 
plicit being  signed  and  verified  upon  inform 
matlon  and  belief  by  the  prosecuting  attor- 
ney. The  defendant  contends  that  charges 
against  an  attorney  most  be  verified,  and  that 
it  Is  not  sufficient  if  they  be  stated  or  appear  to 
be  upon  information  and  belief.  In  criminal 
proceedings  and  proceedings  by  capias  ad  re- 
spoudendum.  It  is  generally  considered  neces- 
sary that  the  circumstances  upon  which  the 
magistrate  issues  bis  warrant  should  be 
shown  by  the  testimony  of  those  conversant 
with  them.  In  such  cases  the  defendant  may 
be  derived  of  his  liberty,  but  In  other  pro- 
ceedings, where  neither  the  person  nor 
property  Is  subject  to  Interference  or  sei- 
sure,  verificatitm  Is  not  usual.  Bven  In  gar- 
nishment and  attachment  it  is  sufficient  to 
state  certain  material  facts  upon  Information 
and  belief.  It  is  a  proper,  and  perhaps  the 
most  natural  practice,  that  charges  be  pre- 
sented by  petition  which,  nnder  the  ordinary 
course  of  practice,  would  be  verified,  or  by 
motion  supported  by  affidavit  Upon  these 
an  order  to  show  cause  Issues,  which  briugs 
the  defendant  before  the  court,  and  gives 
him  the  opportumty  to  answer.  Weeks  on 
Attorneys  at  Law  (page  180)  says  that  "the 
proper  pracf  ce  In  applications  to  strike  an 
attorney's  name  from  the  rolls  is  to  apply  to 
the  court,  and  support  the  application  by 
atUdavits,  setting  forth,  definitely,  positively, 
and  specifically,  the  misconduct  complained 
of."    In  Ex  parte  Burr.  9  Wheat  529.  Chief 
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Justice  Marshall  expressed  the  opinion  (not 
neces8ai7  to  a  decision  of  the  case,  however, 
and  not  controyerted,  bat  admitted  in  that 
case)  that  chaises  in  a  regular  complaint 
against  an  attorney  ought  not  to  be  received 
and  acted  upon  unless  made  on  oath;  but 
this  falls  short  of  the  proposition  that  they 
fan  be  made  and  yerlfled  only  by  those  hay- 
ing personal  luiowledge  of  the  facts.  That 
Is  more  than  is  required  in  bills  of  complaint 
and  ordinary  petitions,  the  rules  of  court 
prescribing  a  form  which  recognizes  verifica- 
tion upon  Information  and  belief.  We  are 
«lted  to  a  number  of  cases  in  support  of  the 
contention,  but  they  appear  to  be  criminal 
cases,  capias,  or  fraudulent  debtor  proceed- 
ings, or  cases  where  statutory  requirements 
are  involved.  While  a  court  may  property 
hesitate  to  Issue  an  order  to  show  cause  up- 
on the  bare  stat^nent  of  charges,  and  re- 
quire verified  charges,  we  are  not  aware  of 
any  prohibition.  It  is  a  matter  of  judicial 
discretion,  and  may  be  exercised  upon  any 
Information  that  moves  sncb  discretion. 
Weelcs  asserts  that  "It  Is  the  duty  of  the 
«oart  to  cause  charges  to  be  preferred  against 
An  attorney  whenever  It  is  satisfied  •  •  * 
by  any  satisfactory  proof  that  a  case  exists 
where  the  public  good  and  the  ends  of  jus- 
tice require  It"  Weeks,  Attys.  at  Law,  179. 
Such  course  has  been  followed  repeatedly. 
In  Bx  parte  Wall,  107  U.  S.  265.  2  Sup.  Ct 
Saii,  the  order  was  issued  upon  information 
to  the  judge  by  an  eyewitness  of  the  act 
charged,  and  a  motion  to  dismiss  was  denied. 
In  Randall  v.  Brlgham,  7  Wall.  523,  the  or- 
4er  was  Issued  upon  a  letter  addressed  to  the 
grand  Jury.  An  unanimous  court,  spealdng 
through  Mr.  Justice  Field,  said:  "It  is  not 
necessary  that  proceedings  against  attorneys 
for  malpractice  or  any  unprofessional  con- 
4uct  should  be  founded  upon  formal  allega- 
tions against  them.  Such  proceedings  are 
«ften  Instituted  upon  Information  developed 
in  the  progress  of  the  cause,  or  from  what 
the  court  learns  of  the  conduct  of  the  attor- 
ney from  his  own  observations.  Sometimes 
they  are  moved  by  third  parties  upon  affi- 
davit, and  sometimes  they  are  taken  by  the 
court  upon  its  own  motion.  All  that  Is  requi- 
site to  their  validity  is  that  when  not  taken 
for  matters  occurring  in  open  court,  in  the 
presence  of  the  judges,  notice  should  be  giv- 
en to  tlie  attorney  of  the  charges  made,  and 
opportunity  afTorded  him  for  explanation  and 
defense.  The  manner  in  which  the  proceed- 
ing shall  be  conducted,  so  that  it  be  without 
oppression  or  unfairness,  is  a  matter  of  judi- 
cial regulation."  See,  also,  Bx  parte  Stein- 
man,  U5  Pa.  St  220,  where  the  court  said: 
"We  entertain  no  doubt  that  a  court  has 
jurisdiction,  without  any  formal  complaint 
or  petition,  upon  Its  own  moti<«,  to  strike  the 
name  of  an  attorney  from  the  roll  In  a  proper 
case,  provided  he  has  had  reasonable  notice 
and  been  afforded  an  opportunity  to  be  heard 
in  his  defense."  In  re  Wool,  36  Mich.  299,  is 
A  case  where  this  court  acting  upon  Infonua- 


tion  derived  from  a  cause  heard  before  it 
Issued  an  order  to  show  cause,  and  disbarred 
the  defendant;  thus  recognizing  the  rule  tha: 
the  court  may  Issue  its  order  whenever  It 
satisfactorily  appears  that  justice  requires  it 
The  proceeding  is  a  summary  one,  and  tl:e 
essential  requirements  are  that  the  defoidast 
have  reasonable  notice  and  an  opportmiity  to 
be  heard  In  his  defense.  This  Is  not  a  pro- 
ceeding by  way  of  punishment  though  the 
deprivation  of  the  privileges  of  an  attome.v 
may  be  a  matter  of  serious  importance  to  t 
practitioner.  It  is  a  measure  necessary  to  the 
protection  of  the  public,  who  have  a  right  to 
expect  that  courts  will  be  vigilant  in  with- 
holding, and,  tf  already  given,  withdrawing, 
their  certificates  of  qualification  and  charac- 
ter, upon  which  the  public  rely.  Attomeyi 
are  officers  In  a  sense,  they  most  possess  sncb 
quauticatlons  as  the  law  prescrilies,  sanction- 
ed by  the  certificate  of  the  courts,  or  they 
may  not  enjoy  the  privileges  of  the  office. 
As  said  by  Mr.  Justice  Whipple,  in  Re  Mills, 
1  Mich.  396:  "Should  this  court  after  being 
officially  advised  that  one  of  Its  officers  has 
forfeited  the  good  name  he  possessed  when 
permitted  to  assume  the  duties  of  his  office, 
still  hold  him  out  to  the  world  as  worthy  of 
confidence,  they  would,  in  my  opinion,  fail  in 
the  performance  of  a  duty  cast  upon  tbem  by 
the  law.  It  is  a  duty  they  owe  to  themselves, 
to  the  bar,  and  the  public,  to  see  that  the 
power  wtiich  may  be  winded  for  good  or  for 
evil  is  not  Intrusted  to  Incompetent  or  dishon- 
est hands.  The  extreme  judgment  of  expul- 
sion is  not  intended  as  a  punishment  inflicted 
upon  the  indlyidual,  but  as  a  measure  neces- 
sai7  to  the  protection  of  the  public,  who  have 
a  right  to  demand  of  us  that  no  person  shall 
be  permitted  to  aid  in  the  administration  of 
justice  whose  charactN  Is  tainted  witli  co^ 
ruption." 

In  the  case  before  us,  a  petition  was  filed  by 
the  prosecuting  attorney  of  the  county,  setting 
up  minutely  theacts  with  which  defendant  was 
charged,  and  appending  a  verification  that  be 
had  been  informed  of  and  beUeved  the  state- 
ments made.  This  was  a  sufficient  cliarge  to 
satisfy  the  circuit  judge,  and  he  issued  bis 
order  to  show  cause,  requiring  an  answer 
within  two  days  after  personal  service.  A 
motion  to  dismiss  for  want  of  jurisdiction  was 
denied,  and  thereupon  an  answer  was  filed. 
This  was  upon  January  20th,  and  the  retom 
shows  that  February  1st  was  fixed  as  a  da.r 
of  hearing,  without  objection  by  the  defend- 
ant No  motion  or  showing  was  made  for  ■ 
continuance  after  the  answer  was  filed,  and, 
had  there  been,  we  do  not  discover  that  tii« 
discretion  of  the  circuit  court  was  abused. 

We  think  it  unnecessary  to  discuss  the  de- 
fendant's claim  to  a  right  of  trial  by  Jury 
The  control  of  admission  to  the  bar  is  confined 
to  courts,  and  Juries  iiave  nothing  to  do  wim 
It  It  has  been  the  uniform  practice  for  the 
judge  to  dispose  of  such  matters. 

The  charges  npon  which  the  defendant  wat 
tried  related  to  the  death  of  a  girl  from  an 


Digitized  by  VjOOQlC 


Mich.) 


HAMMOND  «.  SCHOOL  fiOABD. 


97» 


abortion,  and  It  was  chaii^ed  that  the  defend- 
ant  was  with  her  for  a  time  before  her  death, 
for  the  purpose  of  preventing  her  making  an 
ante  mortem  statement  concerning  the  affair; 
that  he  directed  who  should  care  for  her,  and 
forbade  that  any  person  should  be  with  her 
alone,  and  directed  her  attendant  (one  Wright) 
not  to  permit  her  to  malce  any  statement  con- 
cerning herself,  or  her  condition,  or  the  cause 
thereof.  Ihha  was  under  circumstances  show- 
ing that  he  was  acting  as  attorney  for  <me 
who  was  suspected  of  being  instrumental  <n 
causing  the  abortion.  The  complaint  states 
as  a  conclusion  from  the  facts  alleged,  among 
other  things,  that  defendant  "was  guilty  of 
unlawful  and  unprofessional  conduct  in  that 
be  attempted  to  stifle  evidence  of  the  commis- 
sion of  a  crime,  by  preventing  an  ante  mortem 
statement  of  said  Viola  Stevens."  Counsel 
contend  that  these  charges  wer«  not  suffi- 
ciently q)eciflc,  and  that  they  do  not  constitute 
a  legal  ground  for  the  disbarment  of  the  de- 
fendant, but  we  think  they  pbviously  do.  The 
Jadgmoit  entered,  after  the  formal  parts,  con- 
tliiaed  as  follows;  "It  appearing  to  the  said 
court  now  here  that  the  said  Charles  A.  Shep- 
ard  hath  been,  and  Is,  guUty  of  the  several 
acts  of  misconduct,  in  stifling  evidence,  with 
which  he  is  charged,  it 's  thereupon  ordered," 
etc.  This  was  substantially  finding  that  his 
acts  Inand  about  stifling  evidence,— attempted 
or  successful,— as  charged,  were  found  to  have 
t>een  proved;  and  the  distinction  between  the 
attempt  to  stifle  evidence  and  the  stifling  of 
evidence  Is  over  nice. 

The  clerk  could  not  render  the  proceed- 
ings void  by  omitting  to  enter  the  Judgment; 
and  It  was  competent  for  the  circuit  Judge  to 
cause  the  record  to  be  made  of  his  Judgment 
nunc  pro  tunc,  when  its  omission  was  discov- 
ered. 

We  find  no  error  In  the  proceedings,  and 
tbe  Judgment  is  afllrmed. 

JUONQ,  C.  J.,  did  not  sit  The  other  JusUces 
concurred. 


HAMMOND  V.  SCHOOIi  BOARD  OP  CITT 
OF  MUSKBOON. 

(Supreme  Court  of  Michigan.     June  80,  1896.) 

StaTOTB— VaUDITT— COSSTITUTIOSAI.    LiW, 

1.  3  How.  Ann.  St.  |  5187,  known  as  the 
"Teachers'  Institute  Law,"  provides  that  all 
tKiards  or  officers  authorized  to  examine  appli- 
cnntB  for  certificates  as  teachers  shall  collect 
from  each  male  applicant  for  a  certificate  an  an- 
nual fee  of  $1,  and  each  female  applicant  an 
«nnnal  fee  of  50  cents,  and  the  director  and 
secretary  of  any  school  board  that  shall  employ 
any  teacher  who  has  not  paid  the  fee  shall  col- 
lect at  the  time  of  making  contract  such  fee, 
and  that  all  persons  paying  snch  fee  shall  be 
friven  a  receipt  for  the  same,  and  no  person 
shall  be  required  to  pay  said  fee  more  than  once 
in  any  school  year.  The  law  also  provides  that 
the  money  thus  derived  shall  be  expended  to- 
wards defraying  tbe  expense  of  holding  teach- 
ers' institutes.  Held,  that  section  5187  is  not 
defective,  incomplete,  and  isotfectoai,  and  there- 
fore void. 


2.  Snch  statute  is  not  tn  conflict  with  Const 
art  14,  i  1,  on  the  ground  that  the  fees  are  spe- 
cific taxes,  and  must  be  applied  according  to 
the  provisions  of  snch  act. 

3.  Nor  is  such  statute  unconstitutional  on 
the  ground  that  the  fees  are  not  uniform. 

Certiorari  to  circuit  court,  Muskegon  coun- 
ty;   Fred  J.  Russell,  Judge. 

Application  by  Jason  El.  Hammond  for 
writ  of  mandamus  to  compel  the  school 
board  of  the  city  of  Muskegon  to  collect  an 
annual  fee  of  $1  from  each  male  teacher, 
and  an  annual  fee  of  50  cents  from  each- 
female  teacher.  In  such  city.  There  was  a 
Judgment  refusing  the  writ,  and  relator 
brings  certiorari.     Reversed. 

Fred.  A.  Maynard,  Atty.  Oen.,  for  appel- 
lant    William  Carpenter,  for  appellee. 

MOORB,  J.  This  Is  a  case  to  test  tbe  con- 
stitutionality of  section  5187,  3  How.  Ann. 
St,  commonly  known  as  the  "Teachers'  lit' 
stitute  Law."  Section  6187  reads  as  fol- 
lows: "That  all  boards  or  officers,  author- 
ized by  law  to  examine  applicants  for  cer- 
tificates of  qualification  as  teachers,  shall 
collect,  at  the  tune  of  examination,  from 
each  male  applicant  for  a  certiflcate,  an  an- 
nual fee  of  one  dollar,  and  from  each  female- 
applicant  for  a  certificate,  an  annual  fee  of 
fifty  cents,  and  the  director  and  secretary  of 
any  school  board  that  shall  employ  any 
teacher  who  has  not  paid  the  fee  herelnt>e- 
fore  provided,  shall  collect  at  the  time  of 
making  contract  from  each  male  teacher  so 
employed,  an  annual  fee  of  one  dollar,  and> 
from  each  female  teacher  so  employed,  an 
annual  fee  of  fifty  cents.  All  persons  pay- 
ing a  fee  as  required  by  this  section,  shall 
be  given  a  receipt  for  the  same,  and  no  per- 
son shall  be  required  to  pay  said  fee  more 
than  once  in  any  school  year."  Other  sec- 
tions of  the  law  provide  that  the  money  de- 
rived from  these  fees  shall  be  expended  to- 
wards defraying  the  expenses  of  holding 
county  teachers*  institutes.  The  school  offi- 
cers of  the  city  of  Muskegon  have  for  sev- 
eral years  refused  to  collect  these  fees.  The- 
relator  petitioned  the  circuit  court  for  Mus- 
kegon county  asking  that  the  respondents  be 
compelled  by  mandamus  to  collect  these 
fees.  The  circuit  court  refused  to  make  the- 
order,  and  the  proceeding  is  brought  here  by 
certiorari. 

It  is  urged  by  respondent  that  section  5187 
is  defective.  Incomplete,  and  ineffectual.  We- 
do  not  think  so.  The  language  is  simple, 
and  easy  to  be  understood.  If  it  Is  the  duty 
of  the  board  to  collect.  It  would  f(^ow  nat- 
urally that  it  Is  the  duty  of  the  teacher  to 
pay,  the  fee,  as  a  condition  of  receiving  the 
examinaticn  or  employment,  as  the  case  may 
be.  It  ought  not  to.be  difficult  for  the  board 
of  education  to  say  to  an  applicant  for  a 
license  to  teach,  or  to  an  applicant  for  a 
teacher's  position,  that  the  applicant  must 
comply  with  tbe  law  before  the  examination 
proceeds  or  tbe  contract  Is  made.    It  is  also 
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urged  that  the  law  violates  the  provisions 
of  section  1,  art  14,  ot  the  constitution,  be- 
cause the  fees  are  specific  taxes,  and  must 
be  applied  according  to  the  provisions  of 
the  section  just  cited.  It  Is  urged  tliat  the 
fees  are  not  uniform,  and  for  that  reason 
the  statute  Is  unconstitutional.  We  think 
none  of  these  positions  well  taken.  The 
principles  Involved  are  so  ably  discussed  by 
Justice  Cooley,  In  Youngblood  v.  Sexton,  82 
Mich.  412,  that  It  is  not  necessary  to  con- 
tinue the  discussion  here.  See  State  v. 
French  (Mont.)  41  Pac.  1078.  The  writ  of 
mandamus  should  Issue  as  prayed  for  by 
the  relator,  but  without  costs. 

LONG,  C.  J.,  did  not  sit     The  other  Jus- 
tices concurred. 


PETERSON  V.  FRET. 

(Supreme  Court  of  Michigan.     June  30,  1896.) 

APTBU,  FBOM  JC8T1CE'8  CoCBT— DISMISSAL  BT 

Appsllawt. 
Under  How.  Ann.  St  i  7014,  relating  to 
appeals  from  a  justice  to  the  circuit  court  and 
providing  that  '"on  filing  the  return  of  the  Jus- 
tice the  circait  shall  become  possessed  of  the 
cause  the  same  as  if  it  had  been  originally  com- 
menced in  said  appellate  court,"  appellant  can- 
not dismiss  his  appeal  against  appellee's  objec- 
tions. 

]$rror  to  circuit  court,  Newaygo  county; 
John  H.  Palmer,  Judge. 

Action  by  Andrew  Peterson  against  Alton  S. 
Frey.  Judgment  for  plalntUE,  and  defendant 
brings  error.   Affirmed. 

A.  O.  Day,  for  appellant  A.  F.  Tlbbitts 
(Martin  Bozema,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  This  case  originated 
In  Justice  court  The  plalntifT  recoverea  a 
Judgment  before  the  Justice  In  the  sum  of 
$30.14  and  costs.  The  defendant  took  a  gen- 
eral appeal  to  the  circuit  court  The  case 
came  on  for  trial,  and  on  the  trial  the  de- 
fendant claimed  the  right  to  dismiss  his  ap- 
peal. The  circuit  Judge  refused  to  permit 
this,  and  held  that  the  plaintiff  was  entitled 
to  proceed  with  the  trial,  and  phiintlff  on  the 
trial  recovered  a  larger  sum.  The  defendant 
proposed  a  bill  of.  exceptions,  and  failed  to 
Incorporate  his  assignments  of  'error  under 
circuit  court  rule  85,  as  ammded  (66  N.  W. 
v.).  We  might  properly  refuse  to  consider  the 
point  made,  but  as  we  think  the  court  was 
clearly  right  we  prefer  to  rest  our  conclu- 
sion on  the  merits.  Whatever  may  have 
been  the  right  of  an  appellant  as  to  dismissal 
of  an  appeal  before  the  amendment  of  1883, 
under  the  statute  as  it  now  exists  we  think 
It  clear  that  he  cannot,  as  against  the  protest 
of  the  appellee,  do  so.  The  statute  as  em- 
bodied In  section  7014,  How.  Ann.  St.,  reads: 
"On  filing  the  return  of  the  Justice  the  circuit 
court  shall  become  possessed  of  the  cause  the 
same  as  if  it  had  been  originally  commenced  In 
said  appellate  court,  subject  to  the  same  rules 


and  regulations."  It  would  be  novel  proce- 
dure for  a  defendant  to  dismiss  a  salt  original- 
ly commenced  in  the  circuit.  The  plalntill  ia 
this  case  may  have  been  prevented  from  tak- 
ing an  appeal  himself,  because  the  case  was 
appealed  by  the  defendant  It  is  apparent 
that  the  very  purpose  of  the  statute  was  tc 
prevent  an  appellant  from  playing  fast  and 
loose  with  the  appellee.  The  cases  from 
other  states  depending  upon  statutes  differ- 
ing substantfally  from  ours  are  of  no  araT. 
in  determining  this  question.  Jud^rment  af- 
firmed. 

LONG,  G  J.,  did  not  sit   The  other  jus- 
tices concurred. 


VAN  VOORHIS  T.  BOND. 
(Supreme  Ck>art  of  Michigan.     June  30,  1896.) 

PLSADINO  —  SCFFICIBNCT  OT    COHPLAIHT  TO    SCP- 
POKT  JUOaifBNT. 

Under  a  complaint  alleging  that  plaintiff 
loaned  to  defendant  money  with  which  to  paj 
off  a  mortgage  on  defendant's  property,  and 
that  defendant  promised  to  execute  anoiLet 
mortgage  to  plaintiff  for  the  amount  of  suet 
loan,  and  praying  that  defendant  be  compelled 
to  execute  such  mortgage,  and  that  she  be  en- 
joined from  disposing  of  uie  property,  and  also 
seeking  general  relief,  a  judgment  giving  plaia- 
tiff  a  hen  on  the  property  for  the  amount  of  tfa< 
loan,  and  subrogating  him  to  the  ri^ts  of  tiw 
holder  of  the  prior  mortgage,  was  warranted. 

Appeal  from  superior  court  of  Grand  Bap- 
Ids;  Edward  A.  Burlingame,  Judge. 

BlU  by  Henry  Van  Voorhis  against  Belle 
Bond.  Decree  for  complainant,  and  defend- 
ant appeals.     Afllrmed. 

McKnight  &  McKnight,  for  appellant  Er- 
nest L.  Marvin  (Lombard  Bros.,  of  connseD, 
for  appellee. 

MGORE,  J.  Complainant  la  a  resident  ot 
the  city  of  Grand  Rapids,  and  In  January. 
1892,  began  to  board  and  room  at  the  house 
of  defendant  and  continued  to  do  so  tot  a 
period  of  about  22  months,  at  an  agreed 
price  of  $5  per  week.  March  29,  1892,  com- 
plainant loaned  defendant  $1,067,  and  re- 
ceived as  security  a  note  and  mortgage  for 
that  amount  covering  defendant's  property. 
At  this  time  and  subsequently  complainant 
and  his  wife,  Florence  M.  Van  Voorhis,  were 
engaged  In  litigation  which  resulted  In  a  de- 
cree of  divorce,  with  alimony,  being  obtained 
by  the  latter.  In  making  his  settlement  ot 
alimony,  complainant  assigned  to  Mrs.  Vsa 
Voorhis  the  Bond  mortgage.  This  is  a  piu- 
ceedlng  In  chancery,  complainant  filing  a 
bill  in  which  he  alleged  that  In  Jane,  1S94. 
Mrs.  Van  Voorhis  threatened  to  foreclose  th« 
Bond  mortgage,  which,  with  unpaid  lni»- 
est,  then  amounted  to  $1,246;  that  at  de- 
fendant's request  .complainant  loaned  Mrs. 
Bond  $1,146  to  aid  her  in  paying  the  mort- 
gage. He  also  alleges  that  when  the  loan 
was  made  Mrs.  Bond  told  him  she  would 
execute  to  him  a  mortgage  upon  the  same 
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property  for  the  amotint  of  this  loan.  C!om- 
plalnant  further  alleged  that  he  made  sev- 
eral requests  of  Mrs.  Bond  for  the  execution 
of  the  mortgage  as  promised,  but  that  she  said 
she  was  about  to  sell  the  property,  and  could 
best  dispose  of  It  It  unincumbered,  and  that 
she  would  pay  him  after  the  sale;  that  com- 
plainant's attorneys  made  two  formal  de- 
mands upon  defendant  to  execute  the  mort- 
gage as  she  had  agreed  to  do,  both  of  which 
were  refused.  The  bill  prays  that  Mrs.  Bond 
be  decreed  to  execute  a  mortgage  to  com- 
plainant for  $1,146,  with  interest,  that  she 
be  enjoined  from  disposing  of  or  Incumber- 
ing her  property,  and  with  a  general  prayer 
for  relief.  Defendant  answered  complain- 
ant's bill,  admitting  the  execution  of  the 
mortgage  for  51,007,  but  alleged  that  com- 
plainant agreed  not  to  sell  or  assign  the 
same,  nor  to  place  it  upon  record;  that  the 
mortgage  was  subsequently  assigned  to  Mrs. 
Van  Voorhls,  and  that  complainant  gave  her 
fl,146  to  aid  in  paying  this  mortgage;  that 
the  money  was  not  a  loan,  but  was  in  pay- 
ment of  what  complainant  owed  her;  that 
be  bad  lived  at  her  bouse  upwards  of  22 
months,  and  that  he  was  an  old  man.  In 
feeble  health,  and  demanded  considerable 
care  and  personal  attention;  that  it  waa 
agreed  between  them  that  the  sum  of  f  1,146 
should  be  in  paym^it  of  these  claims.  De- 
fendant denied  ever  promising  to  give  com- 
plainant a  mortgage  for  this  money,  or  that 
she  was  attempting  to  dispose  of  her  prop- 
erty, and  asked  that  the  bill  be  dismissed. 
Upon  the  trial  of  the  cause,  the  circuit  judge 
rendered  a  decree  in  favor  of  complainant, 
holding  that  upon  the  mortgage  assigned  to 
Mrs.  Van  Voorhia  there  was  due  $1,246,  for 
the  payment  of  which  complainant  loaned 
defendant  $1,146.  That  complainant  was  en- 
titled to  that  sum.  less  $440,  the  amount  of 
88  wedEB'  board  at  $5  per  week,  leavhig  a 
balance  of  $706  due  complainant.  Defend- 
ant was  decreed  to  pay  this  sum,  with  In- 
terest, from  Aug^ust  30,  1895,  at  the  same 
rate  as  that  of  the  original  mortgage  of 
March,  1892;  that  complainant  should  have 
a  Hen  for  $706,  with  Interest  upon  the  prop- 
erty described  In  the  mortgages,  of  the  same 
nature,  force,  and  effect  as  the  lien  held  by 
Florence  M.  Van  Voorhls  prior  to  the  discharge 
of  her  mortgage  on  May  31,  1894,  and  that 
complainant  be  subrogated  to  own  and  pos- 
sess all  the  rights  and  equities  formerly  held 
l>y  Mrs.  Van  Voorhis  by  virtue  of  that  mort- 
gage: that  in  default  of  payment  complain- 
ant might  foreclose  said  lien  In  the  same 
manner  as  provided  for  in  the  mortgage. 
From  this  decree  defendant  appeals,  and 
claims,  among  other  things,  that  the  bill  sets 
up  one  theory,  and  that  the  decree  was 
rendered  upon  an  entirely  different  theory. 
It  is  urged  that,  as  complainant  asks  that 
defendant  be  required  to  execute  a  new 
mortgage,  a  decree  subrogating  complainant 
to  the  rights  held  by  Florence  M.  Van  Voor- 
hls was  not  warranted  by  the  pleadings.    A 


careful  examination  of  the  record  shows 
that  the  proofs  fully  warranted  the  decree, 
and  the  only  question  to  be  disposed  of  is, 
were  the  pleadings  in  a  condition  to  allow 
such  a  decree  to  be  rendered?  The  stating 
part  of  the  bill  of  complaint  sets  out  the 
facts  fully.  This  being  so,  we  think  It  en- 
tirely competent,  under  the  general  prayer 
for  relief,  to  render  such  a  decree  as  was 
granted  by  the  circuit  Judge.  The  decree  is 
affirmed,  with  costs  of  both  courts.  The 
other  Justices  concurred. 


In  re  BROOKS'  ESTATB. 
(Supreme  Court  of  Michigan.     June  80,  1896.) 

ArroiNTMisT  or  Admixistbatob — Jdbisdiotioii 
or  PuoBATE  Court — Dcmurbcb. 
'1.  One  who  contests  an  application  for  the 
appointment  of  an  administrator  cannot  com- 
plain that  the  pnbUcation  of  the  hearing  was  io* 
sufficient. 

2.  A  petition  for  the  appointment  of  an  ad- 
ministrator, which  alleges  that  intestate  died 
possessed  of  real  and  personal  property,  cannot 
be  traversed,  and  the  court  is  bound  to  grant 
the  letters. 

8.  Where  a  petition  for  the  appointment  of 
an  adminiatrator  alleges  that  intestate  died  pos- 
sessed of  real  and  personal  estate,  an  answer 
traversing  such  allegation  is  demurrable,  and 
the  appointment  cannot  be  denied  on  the  ground 
that  the  demvurrer  admits  the  truth  of  the  an- 
swer. 

Certiorari  to  circuit  court,  St  Oalr  county; 
Samuel  W.  Vance,  Judge. 

John  Edward  Jenklnson  appealed  from  an 
order  of  the  probate  court  denying  a  petition 
for  the  appointment  of  an  administrator  of  the 
estate  of  George  Brooks,  deceased.  The  cir- 
cuit court  sustained  the  decision,  and  dis- 
missed the  petition,  and  petitioner  brings  cer- 
tlorari.    Reversed. 

Chadwlck  &  Mcllwaln,  for  appellant  At- 
kinson &  Wolcott  for  appellee. 

HOOKER,  3.  John  Edward  Jenklnson,  an 
infant  by  his  next  friend,  filed  a  petition  for 
the  apiKjlntment  of  an  administrator  of  the  es- 
tate of  his  grandfather,  alleging  that  he  died 
intestate,  and  that  st  the  time  of  his  death, 
he  was  possessed  of  real  and  personal  es- 
tate, estimated  at  the  respective  values  of 
$3,000  and  $50,000. 

A  point  Is  made  that  the  publication  was 
not  sufficient  but  it  does  not  appear  to  be 
argued.  As  the  appellant  appeared  and  con- 
tested the  application,  she  cannot  be  heard 
to  complain.  She  filed  an  answer  stating.  In 
substance,  that  previous  to  his  death,  the  in- 
testate conveyed  all  of  his  property,  and  died 
penniless.  It  also  stated  that  petitioner  had 
filed  a  bill  to  set  aside  one  or  more  of  these 
conveyances.  This  was  a  sworn  answer.  A 
demurrer  to  this  answer  was  filed,  and  the 
Important  gfround  is  that  "the  court  cannot  in- 
quire, as  a  preliminary  question,  whether  de- 
ceased bs^d  an  estate,  or  whether  the  same  had 
been  legally  disposed  of."   The  circuit  court 
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upon  appeal,  dismissed  the  petition,  npon  the 
ground  tliat  the  pleadings  and  proofs  did  not 
ahovr  the  existence  ot  an  estate.  In  this  we 
think  there  was  error.  The  case  appears  to 
be  similar  to  In  re  Nugent's  Estate,  7T  Mich. 
500,  43  N.  W.  889,  and  In  re  McCarty,  81 
Mich.  480,  45  N.  W.  095.  See,  also,  HubbeU 
V.  Blandy,  87  Mich.  212.  49  N.  W.  502;  Find- 
lay  V.  Railway  Co.  (Mich.)  64  N.  W.  732. 

An  attempt  is  made  to  break  the  force  of 
appellant's  contention  by  the  claim  that,  the 
answer  being  demurred  to,  the  allegation  that 
Intestate  left  no  estate  is  admitted.  The 
logic  of  this  position  is  that,  although  the 
probate  court  has  no  authority  to  enter  Into 
an  inquiry  upon  this  subject,  or  to  deny  the 
petition,  npon  defendant's  answer,  and  al- 
though, therefore,  the  answer  was  demurrable, 
still,  when  it  was  demurred  to,  .the  answer 
became  sufficient,  because  of  the  rule  that  a 
demurrer  admits  the  allegations  of  the  plead- 
ing demurred  to  to  be  true.  In  other  words, 
an  answer  which  states  no  valid  defense,  be- 
cause the  court  has  no  Jurisdiction  to  try  the 
question  it  raises,  becomes  a  complete  defense 
to  the  proceeding  when  demurred  to  upon  that 
particular  ground,  by  force  of  the  admis- 
sion of  the  truth  of  the  facts  stated  In  the  an- 
swer. The  facts  stated  In  the  petition  required 
the  appointment  of  an  administrator,  and  the 
probate  court  and  the  circuit  court  were  tx>th 
in  error  in  supposing  that  such  appointment 
could  be  properly  denied,  upon  the  admission 
by  demurrer  of  a  fact  which  was  not  well 
pleaded.  Hungerford  v.  Sigerson,  20  How. 
160. 

The  order  of  the  circuit  court  dismissing 
the  appeal  Is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings.  The 
probate  court  is  directed  to  grant  letters  of 
administration  to  John  Jenklnson  as  prayed. 
The  other  Justices  concurred. 


BARRETT  t.  GRAND  RAPIDS  VENEER 

WGRKIS. 
(Supreme  Court  of  Michigan.     June  SO,  1896.) 

Contract  —  IIiabubi  of  Dauaob  for  Brbacs  — 
Frofits, 
In  an  action  fur  breach  of  a  contract  to 
erect  a  mill  on  defendant's  land,  and  manufac- 
ture timber  thereon  into  lumber  and  sbinglea, 
for  a  fixed  price,  where  it  appears  that  defend- 
ant partially  performed  the  same,  and  that  the 
f>ro8pective  profits  were  ascertainable  by  deduci- 
ng the  reasonable  cost  of  manufacture  from  the 
fixed  price,  plaintiff  was  entitled  to  have  evi- 
dence as  to  such  profits  submitted  to  the  Jury 
on  the  question  of  damages.  Fell  v.  Newberry 
(Mich.)  64  N.  W.  474,  followed. 

Error  to  circuit  court,  Kent  county;  Allen 
C.  Adsit,  Judge. 

Action  by  Ervln  E.  Barrett  against  the 
Grand  Rapids  Veneer  Works.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Walbridge  &  McAllister  (Fedewa  &  Wal- 
bridge,  of  counsel),  for  appellant  Taggart, 
Knappen  &  Denlson,  for  appellee. 


HOOKER,  J.  The  trial  court  directed  a.  ver- 
dict for  the  defendant  In  this  cause,  upon  iIk; 
ground  that  the  damages  claimed  were  spec- 
ulative, and  therefore  not  recoverable.  Tte 
parties  made  a  written  contract,  by  whici 
the  plaintiff  promised  to  erect  a  mill  upon  tbe 
defendant's  land,  and  manufacture  tlie  timber 
thereon  Into  lumber  and  shingles,  of  good 
merchantable  quality;  defendant  nudertakjn^ 
to  provide  the  logs  and  bolts  at  tbe  mill 
and  to  pay  certain  prices,  fixed  by  tbe  con- 
tract, for  the  plaintiff's  servicea. 

Counsel  for  the  defendant  insist  tbat  tbe 
case  should  be  ruled  by  the  case  of  Talco:t 
v.  Crippen,  52  Mich.  633,  18  N.  W.  302.    But 
tbat  case  should  be  read  In  the  light  ot  Leon- 
ard V.  Beaudry,  68  Mich.  322,  36  N.  W.  88, 
and  FeU  v.  Newberry  (Mich.)  64  N.  W.  474.- 
cases  much  like  the  present  one.    Both  of 
these  cases  hold  that,  where  a  plaintiff  has 
a  contract  with  the  defendant  for  manufac- 
turing goods  for  him  at  a  fixed  price,  the 
loss  of  profits  is  ascertainable  by  deducting 
the  reasonable  cost  of  manufacture.    Such  a 
case  is  unlike  one  where  the  plaintiff  must 
stock  his  mill,  and  sell  the  product   in   the 
market.    If  there  Is  uncertainty  in  this  case 
beyond  that  In  tbe  case  of  FeU  t.  Newberry, 
it  is  in  the  alleged  Inability  of  the  miU  to 
cut  a  sufficient  quantity  to  earn  a  profit,  cod- 
sidering  the  uncertainty  of  the  coet  of  labcr 
and  repairs  and  delay  arising  from   break- 
age.   It  Is  said  that  it  was  Incapable  of  per- 
forming good  work,  that  it  frequently  broke 
down,  did  not  do  good  work,  and.  In  short, 
ran  at  a  loss  while  It  ran.    But  these  tbinga 
were    disputed,    and    whether    the    plaintifl 
would,  or  would  not,  have  been  able  to  make 
a  profit  from  his  contract,  waa  a  qnestion 
for   the  Jury   to   determine,   as    in    FeU   v. 
Newberry.    We  think  that  the  evidence  upoo 
this  subject  Is  not  so  conclusive  as  to  Justil; 
the  court  in  taking  the  case  from  tbe  Jury. 
The  Judgement  is  therefore  reversed,   and  ■ 
new  trial  ordered. 

LONG,  0.  J.,  and  MONTGOMERY  and 
MOORE,  J  J.,  concur  with  HOOKER.  J. 

GRANT,  J.  The  case  Is  within  Fell  v. 
Newberry  (Mich.)  64  N.  W.  474.  and  I  there- 
fore concur. 


FIRST  NAT.  BANK  OP  ST.  IGNACE  ▼.  WIL- 
LIAMS MILLING  CO.  et  al. 

(Supreme  Conrt  of  Michigan.  June  30.  1S96.: 
Writs— SsRvicB— Tims. 
Under  a  statute  requiring  the  citatloD  to 
be  served  three  days  before  the  return  day.  t 
citation  served  on  the  24th  of  the  month  and  re- 
turnable on  the  28th,  a  Sunday  intervening  be- 
tween such  dates,  is  insufiBcient. 

Certiorari  to  circuit  court.  Bay  county: 
Andrew  C.  Maxwell,  Judge. 

Suit  in  attachment  by  the  First  National 
Bank  of  St  Ignace  against  the  Williams  Mill- 
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ag  Company  ami  others.  From  an  order 
etting  aside  tbe  attachment  en  motion  of  de- 
endanta,  platntUT  appeals.     Order  dissolved. 

SimoQson,  Olllett  k  Ckturtflght,  for  appel- 
mt.    T.  F.  Shepard,  for  appellees. 

GRANT,  J.  The  plalntlfT  brought  suit  In 
ttachment  against  the  Williams  Milling  Corn- 
any,  under  which  the  sheriff  levied  upon  and 
eized  certain  property.  The  milling  compa- 
y  filed  a  petition  before  the  circuit  Judge 
or  a  dissolution  of  the  attachment  The 
Itatlon  was  issued  and  served  October  24th, 
etumable  October  28th.  *A  Sunday  inter- 
ened.  PlainUS  appeared  specially,  and 
loved  to  quash  the  proceedings  for  bisuffi- 
lency  of  notice.  The  statute  requires  the 
Itatlon  to  be  served  at  least  three  days  be- 
9re  the  return  day.  The  notice  was  insuffl- 
lent.  Caupfleld  ▼.  Cook,  92  Mich.  626,  52  N. 
V.  1031.  The  order  dlssolvtng  the  attach- 
lent  must  be  set  aside,  and  an  order  entered 
3r  the  return  of  the  property  into  the  pos- 
3sslon  of  the  sheriff.  The  other  Justices  con- 
orred. 


RAWLINGS  V.  FISHER. 
Supreme  Court  of  Michigan.     June  30,  1896.) 

AROL     EVIDBNCB    TO    EXPiaiK    INDORSBMKNT  — 
AMBNDMKMT— Dl8CKKT10:<. 

1.  Defendant  executed  her  note  to  plaintifr 
ated  May  Ist,  for  money  due  for  services  ren- 
ered  prior  to  January  1st.  Subsequently  there 
'as  indorsed  on  the  note  a  credit,  the  indorse- 
lent  reciting  that  it  was  to  be  applied  in  pay- 
lent  of  interest  "from  January  1,  1894,  till 
une  1,  as  far  as  interest  calls."  neld.  that 
arol  evidence  was  admissible  to  show  the  nn- 
erstanding  of  the  parties  in  regard  to  the  in- 
orsement 

2.  In  an  action  on  a  note,  refusal  to  per- 
lit  an  amendment  during  trial,  setting  np  an 
dditional  claim  of  set-off  for  the  reasonable 
Blue  of  pasturing  a  horse,  is  not  ground  for  re- 
ersaL 

Error  to  circoit  court,  Kent  county;  Allen 
I.  Adsit,  Judge. 

Action  by  Edward  RawUngs  against  Olive 
I.  Fisher.  There  was  a  Judgment  for  plaln- 
.ff,  and  defendant  brings  error.    Affirmed. 

G.  H.  Oleaaon,  for  appellant.  Maher  & 
alsbuiT,  for  appellee. 

LONG,  O.  J.  PlaintUt  had  Jodgment  below, 
nder  the  direction  of  the  court,  for  $795.60. 
'he  action  was  commenced  to  recover  upon 

promissory  note  of  $765.86.  There  was  an 
idorsement  appearing  upon  the  back  of  the 
ote,  as  follows:  "Recfeived  on  within  fifty 
ollars,  to  be  Indorsed  on  interest  from  Jan- 
ary  1,  1894,  till  June  1,  as  far  as  Interest 
Uls.  June  28,  1894."  The  note  bears  date 
[ay  31,  1894.  In  addition  to  the  recovery 
pon  the  note,  the  plaintiff  sought  to  recover 
nder  a  bUl  of  particnian  covering  a  period 
f  dealings  from  May,  1887,  to  January,  1894, 
mounting  to  some  |0,000.  No  set-offs  were 
icluded  in  this  bill  of  particulars.  The  de- 
v.<)7M.w.no.lO— 62 


fendant,  under  the  plea  of  the  general  issue, 
gave  notice  of  set-off,  and  filed  a  bill  of  Items 
amounting  to  $12,000.  Plaintiff's  counsel  de- 
manded a  more  specific  bUl  of  items  of  set- 
off, which  was  thereafter  furnished,  before 
the  case  proceeded  to  trial. 

It  appears  that  the  plaintiff  was  in  the  em- 
ploy of  the  defendant,  upon  a  farm  owned  by 
her  In  Ottawa  county,  from  May,  1887,  to 
January,  1894.  By  the  terms  of  the  contract 
of  hiring,  he  was  to  be  settled  with  by  her 
monthly,  but  it  was  shown  that,  upon  one 
occasion,  a  balance  of  $400  had  accumulated 
in  his  favor,  and  that,  again,  in  March,  1894, 
the  defendant  owed  the  plaintiff  a  balance  of 
$815.85,  for  which  she  gave  a  dueblll,  subject 
to  correcUon.  On  May  31,  1894,  this  dueblll 
was  taken  up,  and  the  note  sued  upon  given 
In  its  place,  payable  In  six  months  from  date, 
with  Interest,  and  the  Indorsement  before  re- 
cited was  thereafter  made.  The  testimony  of 
the  plaintiff  shows  that,  after  giving  the  note, 
he  negotiated  with  the  defendant  for  a  wagon 
for  which  she  asked  $50;  that  at  that  time 
he  claimed  to  be  entitled  to  interest  on  his 
earnings,  running  from  the  time  they  became 
due  imder  the  contract  of  hiring,  which  the 
defendant  was  im willing  to  allow,  but  that  she 
offered  to  allow  interest  from  January  1, 1894, 
when  his  term  of  service  ended;  that  be  ac- 
cepted this  offer,  and  purchased  the  wagon  a  t 
the  price  named;  and  that  the  defendant 
thereupon  made  the  indorsement  upon  the 
note  for  that  purpose.  Objection  was  made 
to  the  introduction  of  this  testimony,  that  it 
was  inadmissible  under  the  declaration,  and 
had  no  tendency  to  prove  consideration.  The 
court  permitted  the  testimony  to  be  given. 
Error  is  assigned  upon  this  admission.  We 
think  the  court  was  not  in  error  in  permit- 
ting the  plaintlfl  to  show  what  the  under- 
standing was  between  the  parties  In  relation 
to  this  indorsement  The  writing  is  not' 
specific  as  to  Just  what  interest  should  be  al- 
lowed, but  it  is  evident  that  it  was  to  com- 
mence January  1,  1894.  It  was  therefore 
open  to  exphmation  by  either  party  as  to 
what  the  nnderetanding  was  when  the  wag- 
on was  purchased,  and  that  whatever  balance 
might  have  been  left  after  the  interest  had 
been  computed  should  be  applied  upon  the 
interest  on  the  note. 

During  the  trial,  defendant's  counsel  asked 
leave  to  amend  his  notice  of  set-off,  and  to 
add  a  claim  for  the  pasturing  of  a  certain 
horse.  It  was  admitted  that  there  was  no 
price  fixed  for  the  pasturing.  Before  that 
the  court  had  permitted  the  defendant  to  in- 
troduce evidence  of  other  set-offs  not  speci- 
fied in  the  notice,  and  when  the  question 
was  raised  as  to  the  value  of  this  pasturing, 
the  dburt  stated  to  counsel  that  the  damages 
being  unliquidated,  as  there  appeared  to  be 
no  agreement  as  to  what  should  be  paid,  it 
would  be  in  the  nature  of  recoupment  rather 
than  set-off,  and  the  amendment  would  not, 
therefore,  be  permitted  at  that  stage  of  the 
pioceedlns.  We  think  this  was  a  matter  en- 
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tirely  within  the  discretion  of  the  trial  coart. 
Deline  t.  Insurance  Co.,  70  Mich.  435,  38  N. 
W.  298;  Randall  v.  Balrd,  66  Mich.  315,  33  N. 
\T.  506.  We  think  there  was  no  such  abuse 
of  discretion  as  would  warrant  us  In  setting 
aaide  the  Judgment  for  tliat  reason. 

These  claimed  errors  constitute  the  prin- 
cipal grounds  of  complaint  which  are  made 
here,  and  upon  which  counsel  asks  a  reversal 
of  the  case.  We  have,  however,  examined 
the  other  questions,  but  find  no  error.  The 
judgment  is  affirmed.  The  other  Justices  c<»i- 
cnrred. 


FRITEK  T.  McNAUGHTON. 

(Supreme  Court  of  Michigran.     June  80,  1886.) 

ExBCDTio!?— Abakdonhbnt— Takixo  Oot  Second 
Writ— Pbaoticb  bbfokb  Jvstiob. 

1.  Mere  delivery  of  a  writ  of  execution, 
with  levy  indorsed  thereon,  to  the  justice  who 
issued  the  same,  does  not  constitute  an  aban- 
donment of  the  execution. 

2.  The  taking  out  of  a  second  execution, 
though  evidence  of  an  abandonment  of  a  prior 
execution,  is  not  conclusive. 

3.  A  second  execution  cannot  be  issued 
where  there  is  an  existing  levy  nndischarged. 

4.  Under  2  How.  Ann.  St  f  6976,  relating 
to  the  issuance  of  execution  by  justices  of  the 
peace,  and  authorizing  a  second  execution  only 
in  case  the  first  i«  returned  unsatisfied,  a  sec- 
ond execution  issued  by  a  justice  before  a  prior 
execution  had  been  returned  unsatisfied  is  void. 

Error  to  circuit  court,  Ottawa  county;  Philip 
radgham.  Judge. 

Action  by  Kasper  Friyer  against  Edwin  J. 
McNaughton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Walter  L  LllUe  (Stephen  H.  Clink,  of  coun- 
sel), for  appellant.  George  A.  Farr  (Genltt 
J.  Diekema,  of  counsel),  for  appellee. 

'  HOOKER,  J.  Mead  was  the  owner  of  ob- 
tain personal  property,  including  the  horse  in 
question,  and  some  wheat,  upon  which  prop- 
erty he  gave  a  chattel  mortgage  to  Watson. 
Subsequently,  McNaughton,  the  defendant,  lev- 
ied an  execution  upon  this  and  other  horses 
belonging  to  Mead,  and  sold  them  upon  the 
ex<3cution.  The  property  was  sold  to  Mead's 
wife,  who  did  not  pay  for  it,  but  mortgaged 
the  property  to  McNaughton  for  the  price,  and 
took  possession.  Watson  subsequently  took 
the  property  by  replevin,  and,  after  giving  the 
requisite  notice,  the  property  was  sold,  upon 
the  mortgage  being  bid  in  by  Watson,  who 
then  sold  the  horse  in  controversy  to  Friyer, 
the  plaintiff.  McNaughton  took  the  horse  up- 
on his  mortgage  given  by  Mrs.  Mead,  and  Fri- 
yer replevied  it  in  this  action. 

The  record  raises  two  important  questions: 
(1)  Is  the  defendant  in  a  situation  to  deny 
the  validity  of  Watson's  mortgage?  (2)  Was 
his  levy  and  sale  on  execution  valid? 

If  Watson's  mortgage  was  valid,  the  levy 
should  have  been  made  subject  to  the  mort- 
gage. The  question  of  the  validity  of  Wat- 
son's mortgage  could  not  be  raised  by  Mead 


were  he  a  party,  and  this  mortgage  Is  equally 
conclusive  against  the  defendant  nnless  he  can 
show  an  otherwise  valid  levy. 

This  brings  us  to  an  hivestigatlon  of  the 
proceedings  upon  the  execntion. 

On  December  5,  1891,  an  execution  was  Is- 
sued by  a  Justice  of  the  peace  upon  a.  judg- 
ment for  $113  and  costs  against  Mead,  and  io 
favor  of  McNaughton,  returnable  in  60  days. 
The  Justice's  docket  shows  the  following  en- 
try: 

"February  6th,  1892.  Execution  retmned 
with  the  following  indorsement:  T>ecembef 
6th,  1891.  Levied  on  section  22,  town  8,  range 
14  west,  north  ^  of  southwest  ^  five  acres 
of  wheat  Joining  David  W.  Scott  on  the  west 
five  aeres  of  wheat  Joining  railroad  on  north 
side  of  the  farm  occupied  by  Oeorgre  Mead; 
also  levied  on  470  stacks  of  com  and  47 
bunches  of  com;  also  stalks,  a  share  of  whicli 
belongs  to  George  Mead,  being  on  the  place 
known  as  the  "Washburn  Farm,"  in  townsiiip 
of  Wright  Paul  R.  Averill,  Deputy  Shmff.' 
John  V.  B.  Goodrich,  Justice  of  the  Peace. 

"March  10th,  1892.  Second  execution  issued 
at  the  request  of  James  Cilley,  Esq.,  plnintilTs 
attorney,  returnable  in  60  days.  Jobn  V.  b. 
Goodrich,  Justice  of  the  Peace." 

This  alleged  Indorsement  is  an  exact  cojir 
of  the  writing,  and  all  of  the  writing,  upon 
the  execution.  On  March  lOtb  another  exe- 
cution was  issued.  There  was  nothing  on  its 
face  to  show  that  it  was  an  alias,  or  that  it 
was  not  the  first  execution  Issued  upon  the 
Judgment,  but  the  same  deputy  sfaeiifl  wb-) 
had  the  first  execution  wrote  upon  it  the  fol- 
lowing: "Alias  Execution.  The  following  in- 
dorsement on  execution  No.  1."  Here  fol- 
lowed, under  date  of  Decehiber  5, 1891,  an  ex- 
act copy  of  the  indorsement  upon  the  former 
execution.  Underneath  this  was  the  leciisl 
of  a  levy  upon  six  horses  under  date  of  Mardi 
12th,  and  the  selection  of  two  by  Mead  as 
exempt,  and  the  subsequent  sale  of  the  other 
four,  for  $110,  to  Mrs.  Mead. 

It  must  now  be  determined  which  of  the 
two  executions  was  in  force  at  the  time  of  the 
levy  upon  the  horses.  Had  the  first  been  re- 
turned nulla  bona,  there  would  have  been  no 
obstacle  to  the  second;  and  possibly,  had  it 
been  Indorsed  with  a  return  that  dearly  show- 
ed a  release  of  the  levy  upon  the  grain,  the 
same  would  be  true.  But  it  was  not  In 
fact,  there  was  no  written  evidence  showing 
an  intention  to  abandon  the  levy  or  to  sor- 
tender  the  execution;  and,  if  it  is  to  be  treat- 
ed as  abandoned,  it  must  be  by  reason  of  tlie 
officer's  delivery  of  the  writ  to  the  Jnstlcr. 
and  the  subsequent  Issue  of  a  second  execu- 
tion. 2  How.  Ann.  St  {  7685,  points  out  ilie 
practice  where  growing  crops  are  levied  upon. 
We  attach  no  importance  to  the  failure  to  filr 
notice  of  the  levy,  as  that  is  a  provision  for 
the  benefit  of  third  parties.  The  statute,  how- 
ever, prohibits  sale  until  the  crop  ripens,  and 
extends  the  life  of  the  execution  until  sucb 
time.  The  officer,  having  levied,  may,  per 
haps,  abandon  his  levy;  but  it  may  be  doubt- 
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ed  If  a  mere  deUvery  to  the  Justice  ot  the  exe- 
cution, with  tbe  levy  Indorsed,  la  sucb  aban- 
donment    If  tbe  case  were  In  a  court  of  rec- 
ord, we  liave  little  doubt  tbat  a  writ  of  yen- 
ditione  exponas  would  Issue,  upon  application 
of  tbe  plaintiff,  requiring  the  officer  to  proceed 
witb  tbe  sale,  under  such  circumstances  as 
tliese;  and  we  see  nothing  to  forbid  the  officer 
making  such  sale  In  this  case,  and  Indorsing 
a  final  return  later,  though  tbe  execution  was 
in  the  hands  of  the  Justice.     The  fact  tbat  a 
second  execution  Is  taken  oat  is  not  condu- 
sire  evidence  of  an  abandonment,  and,  where 
the  first  Is  not  returned  before  tbe  second  Is- 
sued, it  has  been  said  "to  Indicate  mistaken 
zeal  in  attempting  to  obtain  satisfaction,  rath- 
er more  than  a  desire  to  permit  tbe  first  writ 
to  become  dormant,  or  to  abandon  any  ad- 
vantage gained  by  It"     West  v.  St  John,  BS 
Iowa,  287, 19  N.  W.  238;  Menge  v.  Wiley,  100 
Pa.  St  617.     It  is  undeniable,  however,  that 
the  Issne  of  a  second  execution  may  be  evi- 
dence tending  to  show  an  abandonment  but 
it  is  not  usually  conclusive  (though  It  has  been 
held  so  in  Scott  v.  HUI,  2  Murph.  143),  but  it 
is  not  Indisputable  evidence  of  abandonment 
and  may  be  overcome  by  testimony  showing 
the  contrary.     Alley  v.  CarroU,  3  Sneed,  110; 
Dawson  v.  Daniel,  2  Flip.  309,  Fed.  Cas.  No. 
3,669.    As  stated  in  tbe  latter  case:  "To  con- 
stltate  an  abandonment  of  a  right  secured, 
there  most  be  an  nnequivocal  and  decisive  act 
of  tbe  party,— an  act  done  which  shows  a  de- 
termination In  the  individual  not  to  bave  a 
l>eiieflt  which  Is  designed  for  him."     In  the 
case  before  us,  the  acts  attending  the  Issue  of 
the  second  writ  show  an  Intention  to  retain  tbe 
benefit  of  the  original  levy,  and  at  tbe  same 
time  get  the  benefit  of  a  new  levy,  upon  other 
property,  which  probably  could  not  have  been 
made  under  the  first  execution  after  the  re- 
turn day.     But  if  the  original  levy  was  still 
valid,  the  second  writ  was  void,  by  reason  of 
tbe  rule  that  a  second  execution  cannot  issue 
where  there  is  an  existing  levy  undischarged. 
In  Freeman  on  Fxecutlons  (section  49),  this 
doctrine  la  enunciated,  and  authorities  cited. 
The  author  says,  in  section  50:  "If  a  writ  has 
been  Issued,  and  Its  execution  commenced,  it 
must  first  be  completed  before  a  new  writ  can 
issue.     This  rule  applies  equally  whether  tbe 
old  writ  has  been  returned  or  not"    But  fur- 
tber,  the  only  authority  of  a  Justice  of  the 
peace  to  Issue  executions  is  statutory.     Sec- 
tion 0975  authorizes  a  further  execution  when 
the  first  is  returned  unsatisfied  In  whole  or  in 
part    See  Blgalow  v.  Barre,  30  Mich.  1.    The 
first  was  not  returned  unsatisfied  In  whole  or 
in   part  and  there  was  no  authority  for  the 
Isaae  of  tbe  second  writ,  and  all  proceedings 
onder  It  were  therefore  void.     This  leaves  the 
defendant  with  no  foundation  for  his  <^«im  of 
title  or  possession.     It  is  unnecessary  to  dls-' 
cnaB   the   numerous   other   questions   raised. 
Tbe  Judgment  is  afllrmed. 

GRANT,  J.,  did  not  sit    The  other  Justices 
concurred. 


TALBOT  PAV.  CO.  v.  CITT  OP  DETROIT. 
(Supreme  Court  ot  Michigan.    June  30,  1896.) 

Municipal  Cokpokatioss  —  Kwection  o»  Bid  — 
Liability  to  Biddek. 
Though  a  city  charter  requires  contracts 
to  be  let  to  the  lowest  bidder,  the  lowest  bidder 
under  a  contract  proposed  to  be  let  by  it  wliose 
bid  has  been  rejected,  has  no  right  of  action  at 
law  against  the  city,  to  recover  the  profits  which 
might  have  been  made  had  his  bid  been  ac- 
cepted. 

EhTor  to  dicolt  court,  Wayne  coimty; 
Oeorge  S.  Hosmer,  Judge. 

Action  by  the  Talbot  Paving  Company 
agidnst  tbe  city  of  Detroit  to  recover  damages 
alleged  to  bave  been  sustained  by  plaintiff  by 
reason  of  the  refusal  of  defendant's  city 
council  to  let  to  It  a  contract  for  paving  for 
which  it  was  the  lowest  bidder.  There  was 
Judgment  entered  on  a  verdict  directed  by 
the  court  in  favor  of  defendant  and  plaintiff 
brings  error.     Affirmed. 

Brennan,  Donnelly  &  Van  De  Mark  (At- 
kinson &  Wolcott,  of  counsel),  for  appellant 
John  J.  Speed,  for  appellee. 

LONO,  0.  J.  By  a  resolution  adopted  May 
6,  1891,  the  common  councU  of  the  city  of 
Detroit  directed  the  board  of  public  works 
of  said  city  to  advertise  for  proposals  to 
pave  Orlswold  street  from  Jefferson  av- 
enue to  Grand  'Rivet  avenue,  witb  bilck. 
Pursuant  to  such  direction,  tbe  board  adver- 
tised for  bids  for  the  paying  of  such  street 
according  to  the  specifications  adopted  by 
the  common  council  and  estimates  by  the 
city  engineer.  A  bid  was  put  in  by  tbe 
plaintiff  company  for  $26,488.11,  the  next 
lower  bid  being  that  of  John  A.  Stewart,  for 
126,528.16.  Tbe  plaintiff  furnished  the  bid- 
ding and  contract  bonds  required  by  law, 
and  the  board  of  public  works  thereupon  ex- 
ecuted a  contract  with  tbe  plaintiff  In  due 
form,  approved  In  writing  by  the  assistant 
dty  counselor.  All  tbe  bids  and  the  contract 
were  then  referred  to  the  common  cotmcil, 
with  the  request  for  confirmation  of  the  con- 
tract made  with  the  plaintiff.  The  council 
referred  the  matter  to  one  of  Its  committees, 
which  committee  subsequently  decided  that 
the  bid  of  plaintiff  was  the  lowest  that  It 
was  responsible,  and  that  adequate  security 
had  been  given,  but  reported  further  to  the 
council  that  the  bid  was  Informal,  without 
stating  what  the  informality  was,  and  there- 
upon recommended  that  John  A.  Stewart's 
bid  be  accepted.  The  common  council  then 
accepted  the  report  of  Its  committee.  In 
pursuance  of  the  direction  of  tbe  common 
council,  tbe  board  of  public  wortts,  against 
the  protest  of  tbe  plaintiff,  entered  into  a 
contract  with  Stewart  to  do  the  paving. 
Before  the  making  of  this  contract  the 
plaintiff  notified  the  council  of  Its  claim  to 
the  contract,  but  without  avalL  The  plain- 
tiff then  filed  a  petition  In  this  court  for  a 
mandamus  to  compel  the  council  to  confirm 
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its  bid.  The  defendant  answered,  raised  an 
issue  of  fact,  which  issue  was  sent  to  the 
Wayne  circuit  court  for  trial,  and  OnaUy 
settled  in  favor  of  plaintiff's  contention.  In 
the  meantime  Stewart  bad  paved  the  street, 
and  had  been  paid  from  the  general  paving 
fund.  On  that  account  solely,  this  court 
refused  the  writ  of  mandamus.  Talbot  Pav. 
Co.  V.  Conunon  Oonncil  of  City  of  Detroit, 
91  Mich.  262,  51  N.  W.  933.  The  plaintiff 
then  brought  this  action  against  the  city 
of  Detroit  to  recover  damages  sustained  by 
reason  of  the  refusal  of  the  council  to  let 
the  contract  to  It,  the  plaintiff  having  flrst 
presented  a  verified  claim  to  the  council  tor 
its  damages  resulting  from  such  action.  On 
the  trial  In  the  court  below,  verdict  and 
judgment  were  directed  In  favor  of  the  de- 
fendant, and  plaintiff  brings  error. 

The  facts  are  all  admitted.  The  contention 
of  the  city  here  1b  that,  while  the  contract 
to  Stewart  may  have  been  void  by  reason 
of  his  not  being  the  lowest  bidder,  yet  no 
case  can  be  found  holding  the  lowest  bid- 
der, whose  bid  has  been  rejected,  to  have  a 
right  to  an  action  at  law  to  recover  his 
profits;  that,  whenever  an  action  is  brought 
for  a  breach  of  duty  imposed  by  statute,  the 
party  bringing  it  must  show  that  he  had  an 
interest  in  the  performance  of  the  duty,  and 
that  the  duty  was  imposed  for  his  benefit, 
but  that  where  the  duty  was  created  or  Im- 
posed for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  by  its 
performance  is  merely  Incidental,  and  no 
part  of  the  design  of  the  statute,  no  such 
right  is  created  aj  forms  the  subject  of  an 
action;  that  the  plaintiff  did  not  suffer  any 
injury  directly  by  the  act  of  the  couacll, 
though  it  may  bave  lost  the  profits  which  it 
might  have  made;  yet  such  damages  are 
consequential,  and  it  is  no  part  of  the  ob- 
ject of  the  statute  to  prevent  losses  of  that 
kind.  It  Is  further  contended  by  the  city 
that,  if  the  plaintiff  bad  a  right  of  action, 
it  should  have  proceeded  by  injunction  to 
prevent  the  doing  of  the  work  under  the 
Stewart  contract,  or  enforced  its  own  right 
to  the  contract;  that  It  could  not  lie  by, 
and,  after  the  work  had  been  done  and  paid 
for,  ask  for  profits  which  it  might  have 
made  if  it  had  been  permitted  to  perform  its 
contract.  On  the  other  hand,  it  is  contend- 
ed by  counsel  for  the' plaintiff  that  bad  the 
common  council  refused  to  accept  any  of 
the  bids,  the  city  would  not  have  been  lia- 
ble, but,  instead  of  refusing  to  accept  any 
and  all  bids.  It  rejected  the  lowest  bid,  with- 
out any  reason  or  cause  whatever,  and  ac- 
cepted a  bigher  bid;  and  such  being  the 
case,  the  lowest  bidder  having  suffered  dam- 
ages, the  city  is  liable  for  the  damages  sus- 
tained. 

It  was  settled  In  the  mandamus  proceed- 
ing (Talbot  Pav.  Co.  v.  Common  Council  of 
City  of  Detroit,  91  Mich.  262,  51  N.  W.  93^ 
that  the  objection  made  by  the  respondent 
was  purely  technical  and  without  founda- 


tion, and  that  justly,  If  not  l^ally,  the 
plaintiff  may  have  been  entitled  to  bave  i:'> 
contract  approved,  as  the  respondent  hid 
made  no  change  In  the  plans  or  spedfic^- 
tlons  of  the  work,  and  was  proceeding  to 
make  a  contract  under  its  original  resol'o- 
tlon;  but  as  the  contract  had  been  alread; 
let,  and  the  work  done,  no  relief  could  t-e 
granted  by  the  writ  of  mandannwi.  The 
question  was  left  open  whether,  under  th» 
circumstances  sho-n  n,  the  relator  bad  a.  right 
of  action  for  Its  damages.  The  propositian 
here  is  whether  the  lowest  bidder,  under  a 
contract  proposed  to  be  let  by  a,  municipal 
corporation,  whose  bid  has  been  rejected, 
has  a  right  of  action  at  law  to  recover  prof- 
Its  which  he  might  have  made  had  his  bid 
been  accepted. 

While  it  is  true  that  there  are  many  cases 
in   which   an  Injunction   has   been    ordered 
because  of  the  rejection  of  the  lowest  biJ. 
and  acceptance  of  a  higher  bid,  under  utc- 
same  notice  of  letting  the  contract   (Times 
Pub.  Co.  V.  City  of  Everett  [Wash.]  37  Pat 
685,  and  cases  there  cited),  yet  we  find  no 
cases,  except  as  referred  to  hereafter,  where 
a  party  has  been  permitted  under  such  cir- 
cumstances to  bring  and  maintain  an  ac- 
tion at  law  for  loss  of  profits.     There  are 
also  cases  which  hold  that  the  local  assess- 
ment is  void  If  the  contract  Is  not  awarded 
to  the  lowest  bidder.    Twlss  v.  City  of  Pon 
Huron,  63  Mich.  528,  30  N.  W.  177.      While, 
under  the  charter  of  Dertolt,  it  was  tiie  dit- 
ty of  the  city  to  let  the  contract  to  the  low- 
est responsible  bidder,  yet  this  charter  pro- 
vision was  not  passed  for  the  benefit  of  the 
bidder,  but  as  a  protection   to   the   public. 
We  think  the  rule  as  stated  In   Strong  t. 
Campbell,  11  Barb.  138,  is  the  true  one,  and 
the  one  which  has  always  been  adhered  u 
by  the  courts.     It  Is  there  stated  as  follows: 
"Wherever  an  action  is  brought  for  a  breach 
of  duty  imi)osed  by  statute,  the  party  briag- 
Ing  It  must  show  that  he  had  an  interest 
in  the  performance  of  the  duty,  and  that  the 
duty  was  Imposed  for  his  benefit   But  where 
the   duty  was  created  or  Imposed   for  the 
benefit  of  another,  and  the  advantage  to  be 
derived  to  the  party  prosecuting  by  its  pex^ 
formance  Is  merely  incidental,  and  no  pan 
of  the  design  of  the  statute,  no  such  rigbt 
is  created  as  forms  the  subject   of  an  ac- 
tion."    The  learned  Judge  writing  the  opin- 
ion In  that  case  cites,  In  support  of  this  roiti. 
the  cases  of  Bank  v.  Mott,  17  Wend.  oo(i; 
Martin  v.  Mayor,  etc.,  1  Hill,  545;    19  Yin. 
Abr.   518;   1   Salk    19;   Ashby   v.    White,  « 
Mod.  51.     The  court  In  Strong  v.  CampbeU, 
supra,  said:    "It  Is  unquestionably  the  dnir 
of  every  officer  to  perform  every  duty  im- 
.  posed  upon  him  by  law  in  the  manner  and 
to  the  extent  prescribed,  and  he  may  be  pun- 
ished for  every  violation  to  the  injury  of 
the  public  or  that  of  individuals.     But  It 
does  not  follow  that  some  one  has  a  right  of 
action  against  him  for  every  neglect  or  vio- 
lation of  duty  to  recover  private  damages." 
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Mr.  Justice  Selden,  in  the  Case  of  Trustees 
of  the  Village  of  Plattsburgh,  16  N.  Y.  161, 
note,  filed  an  opinion  written  by  him  in  the 
case  of  Weet  t.  Trustees  of  the  Village  of 
Brockport,  which  was  adopted  by  the  court 
as  decisive  of  the  Plattsburgh  Case.  The 
learned  Justice  reviews  at  great  length  the 
various  cases,  both  English  and  American, 
npon  the  subject.  He  says:  "We  see  from 
the  two  classes  of  cases  that  there  is  an 
important  distinction  between  the  obliga- 
tions assumed  by  private  individuals  for  a 
consideration  received  from  the  government 
or  sovereign  power  of  the  state  and  those 
assumed  by  imbllc  officers.  *  •  •  The 
reason  for  the  distinction  api>ear8  to  be 
that  InUmated  by  Gould,  J.,  in  Lane  v.  Cot- 
ton, 1  Ld.  Raym.  646,  viz.  that  the  duties  In 
the  one  case  are  imposed  upon  the  officer 
for  public  purposes  only,  while  in  the  other 
they  are  voluntarily  assumed  with  a  view 
to  private  advantage.  The  cases  which 
have  been  cited  show  that.  In  respect  to 
this  distinction,  corporations  have  been  plac- 
ed upon  the  same  footing  as  private  Indi- 
viduals." Continuing,  Mr.  Justice  Selden 
says  that  he  has  been  able  to  find  only  one 
case  In  this  country  or  in  England  opposed 
to  those  views,  and  that  Is  the  case  of  Adsit 
T.  Brady,  4  Hill.  630. 

In  view  of  this  rule,  what  is  the  position 
of  the  city  of  Detroit  towards  the  plaintiff? 
It  owed  no  duty  to  the  plaintiff.  The  char- 
ter provisions  which  required  the  accept- 
ance of  the  lowest  responsible  bid  had  no 
reference  to  any  Interest  which  the  bidders 
night  have  in  the  premises,  but  was  passed 
to  protect  the  interest  of  the  citizens  of  the 
city.  Though  the  act  accepting  the  second 
bid  may  have  been  against  the  interest  of 
the  citizens,  certainly  the  plaintiff  could 
have  no  action  to  redress  that  wrong  and 
Injury.  It  may  have  been,  and  evidently 
was,  under  the  facts  shown,  a  neglect  of 
dqty,  and  the  plaintiff  undoubtedly  was  In- 
jured by  it.  The  case  of  Adsit  v.  Brady, 
snpra,  was  decided  upon  the  theory  that, 
when  a  public  officer  acts  or  omits  to  act 
contrary  to  his  duty,  the  law  gives  redress 
to  the  injured  party  by  an  action  adapted 
to  the  nature  of  his  case.  But,  as  we  have 
seen,  that  rule  is  not  sustained,  except  in 
cases  where  the  act  performed  or  omitted  to 
be  performed  was  with  a  view  to  some  pri- 
vate advantage.  But,  it  is  contended,  this 
rule  would  be  a  great  burden  upon  the  pub- 
lic, and  lead  to  great  frauds  in  municipal  af- 
fairs. It  may  be  said  in  answer  to  this 
proposition:  First,  that  the  public  are  not 
here  complaining;  and,  second,  that  the 
plaintiff  is  not  In  a  position  to  taike  advan- 
tage of  the  act,  as  the  charter  was  not 
adopted  for  Its  individual  benefit.  Again, 
It  Is  apparent  that,  if  frauds  may  be  perpe- 
trated In  that  way,  there  Is  a  remedy  by  in- 
junction to  prevent  the  making  of  a  con- 
tract with  the  next  higher  bidder.  We  are 
of  the  opinion  that  the  plaintiff  cannot  sus- 


tain this  action.  The  judgment  of  the  court 
below,  therefore.  Is  affirmed.  The  other  jus- 
tices concurred. 


KBEFER  et  al.  v.  BOARD  OF  SUPERVIS- 
ORS OF  HILLSDALE  COUNTY. 
(Supreme  Court  of  Michigan.    Jane  30,  1896.) 
iHTozioATiHe  LiQDoxB— Local  Optios— Scbhis- 

BIOS  TO  VOTBHS. 

The  local  option  law  (Laws  1889,  Act 
No.  207),  {  9,  t>roTide8  that,  a  proposition  for 
prohibition,  having  been  once  submitted  and  de- 
cided by  the  voters  in  any  county,  shall  not  be 
again  submitted  within  two  years  next  there- 
after, bat  may  be  again  submitted,  etc,  at  the 
expiration  of  not  less  than  two  years  after  each 
Buch  election.  Section  13  provides  that  a  reso- 
Intion  of  proliibition  shall  take  effect  on  May 
1st,  next  loliowing  its  adoption,  and  shall  not 
be  subject  to  repeal  by  the  ooard  of  supervisors 
within  two  years  next  thereafter,  after  the  ex- 
piration of  which  period  the  board  may  again, 
by  a  majority  vote,  act  as  in  the  first  instance, 
and  repeal  such  resolution,  but  not  unless  a  ma- 
jority of  the  voters  shall  nave  declared  against 
grohibition,  etc.  held,  that  action  by  the  voters 
1  preparing  petitions,  and  presenting  ttiem  to 
the  board,  or  the  order  of  the  board  in  calling  an 
election,  need  not  be  delayed  until  the  lapse  of 
two  years  after  a  previous  election. 

Certiorari  to  circuit  court,  Hillsdale  county; 
Victor  H.  Lane,  Judge. 

Application  by  Charles  E.  Keefer  and  oth- 
ers for  a  writ  of  mandamus  to  compd  the 
board  of  supervisors  of  Hillsdale  county, 
Mich.,  to  submit  to  the  voters  of  the  county 
a  proposition  to  repeal  a  prohibitory  resolution 
adopted  March  7,  1892.  There  was  a  Judg- 
ment denying  the  writ,  and  the  applicants 
bring  certiorari.    Reversed. 

W.  J.  Sampson  and  F.  H.  Stone,  for  relators. 
Ouy  M.  Cheater,  Pros.  Atty.,  for  respondents. 

MONTGOMERY,  J.  This  is  certiorari  to 
review  the  decision  of  the  circuit  court  on  an 
application  for  mandamus  to  compel  the  board 
of  supervisors  to  submit  to  the  voters  of  the 
county  a  proposition  to  repeal  a  prohibitory 
resolution,  adopted  March  7,  1892.  The  ques- 
tion was  again  snbmitted  to  the  voters,  and 
an  election  had  May  14,  1894,  the  pec^le 
again  declaring  in-  favor  of  prohibition.  Un 
March  23,  1896,  petitions  were  filed  with 
the  clerk  in  due  form,  asking  that  an  election 
be  called  to  vote  up<xi  the  question  in  May, 
at  a  date  after  the  lapse  of  two  years.  The 
board  declined  to  call  an  election,  on  the 
ground  that  the  action  of  the  board  calling 
an  election  cannot  be  had  within  two  years 
after  a  previous  vote  on  the  question,  even 
though  the  time  fixed  for  the  vote  of  the  peo- 
ple be  more  than  two  years  after  the  previous 
vot&  The  question  depends  upon  the  con- 
struction of  two  provisions  of  the  statute. 
Laws  1889,  Act  207,  |  9,  contains  a  pro- 
vislco  as  follows:  "Provided,  however,  that 
such  proposition  having  been  once  sub- 
nadtted  and  decided  either  way  by  a  ma- 
jority of  the  votes  of  the  qualified  elec- 
tors In  any  county  in  tWs  state,  voting  there- 
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on,   the   same  shall  not  be  again   submit- 
ted In  such  county  within  a  period  of  two 
years  next  thereafter,  but  may,  at  any  time 
after  the  expiration  of  such  period,  upon  a 
petition  and  action,  be  again  submitted  and 
so   on,   at   the   expiration   of  not   less   than 
two  years  after  each  such  election."    In  sec- 
tion 13  is  found  the  following:  "Such  resolution 
of  prohibition   shall  take  full  eftect  within 
such  county  on  the  first  day  of  May  next 
following  its  adoption,  and  shall  not  be  sub- 
ject to   repeal  by  the  board  of  supervisors 
within  two  years  next  thereafter,  after  the 
expiration  of  which  period  the  board   may 
again,  by  a  majority  vote  of  all  the  members 
elect,  act  as  in  the  first  instance,  and  repeal 
such  res(dutlon  of  prohibition,  but  not  unless 
a  majority  of  the  electors  of  the  county,  vot- 
ing  on   such   proposition,    at   a   subsequent 
election  duly  called  and  held  In  accordance 
with  the  provisions  of  this  act,  shall  have  de- 
clared against  the  prohibition  of  the  manufac- 
ture of  liquors  and  of  the  traffic  therein."    We 
construe  these  provisions  to  mean  that  the 
question  shall  not  be  again  submitted  to  a 
vote  of  the  people  after  a  former  vote  is 
taken,  within  two  years.    We  do  not  think 
that  action  by  the  voters  In  preparing  peti- 
tions, and  presenting  them  to  the  board,  or 
the  order  of  the  board  calling  an  election, 
must  wait  the  lapse  of  two  years.    It  is  sug- 
gested that  the  purpose  of  this  act  is  to  pro- 
vide for  prohibitioji,  and  that  a  construction 
should  be  adopted  to  give  effect  to  that  In- 
tention, and  best  serve  Its  object,  namely, 
prohibiting  the  manufacture  and  sale  of  In- 
toxicating liquors.    But  the  answer  to  this  is 
that  the  purpose  of  the  act  is  to  prohibit 
the  trafllc  only  Ic  case  the  people  of  the 
county  so  decide,  and  that  the  predominant 
feature  of  the  act  is  to  confer  upon  the  peo- 
ple of  the  county  the  right  to  decide  whether 
they  will  or  will  not  have  prohibition;  and  it 
Is  with  reference  to  this  Intent  and  purpose 
that  the  act  must  be  construed.    Having  In 
mind  this  intent  and   purpose,   we   do   not 
think  it  was  the  purpose  to  leave  the  ques- 
tion of  calling  an  election  to  the  discretion 
of   the   board.    The    proviso    in    section    9 
means  that  the  people,  upon  a  petition  an- 
swering the  requirements  of  the  statute,  may 
have  the  question  submitted.    Writ  of  man- 
damus will  issue,  but  without  costs. 

LONG,  O.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


PEOPLE  V.  BUCK. 

(Supreme  Court  ar  Michigan.    June  30,  1896.) 

Habitl-al  Ckimikax.  —  Information  —  HscBssrrt 
FOB  Allegatio.s  of  Formrk  Conviction 

—  Waiter  of  Objectios. 
1.  An  information  for  a  third  offense  of  dis- 
orderly conduct  in  being  a  common  prostltnte 
(How.  Ann.  St.  f  1997al),  reciting,  "Said  offense 
being,  and  is  hereby  charged  as,  a  third  offense, 
is  insuffident  without  an  allegation  of  prior  con- 


victions, though  the  statute  does  not  exprcsslj 
require  such  allegation. 

2.  An  objection  that  an  information  for  a 
third  offense  is  defective  for  not  alleging  prior 
convictions  is  not  waived  by  pleading  to  the  ic- 
formation,  hut  may  be  taken  by  objection  to  the 
sentence. 

Error  to  circuit  court,  Ingham  county;  BtA- 
lln  H.  Person,  Judge. 

Jessie  Buck  was  convicted  of  disoideily 
conduct  In  being  a  common  prostltnte,  and 
brings  error.    Reversed. 

Jason  E.  Nichols,  for  appellant.  Fred  A. 
Maynard.  Atty.  Gen.,  and  L.  B.  Gardner. 
Pros.  At^.,  for  the  People. 

MONTGOMBRT,  J.  Respondent  was  con- 
victed of  being  a  disorderly  person,  to  wit.  a 
common  prostitute,  and  was  sentenced  to  the 
Detroit  House  of  Correction  for  two  years. 
The  information  contained  the  following  lan- 
guage: "Said  offense  being,  and  is  berebr 
charged  as,  a  third  offense."  There  was  no 
description  of  the  previous  alleged  offenses, 
nor  was  it  averred  that  there  had  been  any 
previous  convictions. 

It  is  clear  that,  under  the  statute  (secUoc 
1997al,  How.  Ann,  St),  it  is  not  only  neces- 
sary to  charge  the  offense  as  a  second  or 
third  offense,  as  the  case  may  be,  but  It  is 
also  essential  to  charge  that  there  has  beet 
a  conviction  for  such  previous  offense  or  of- 
fenses; and,  properly,  the  Information  should 
state,  at  least,  the  date  and  the  occasion  ••( 
such  conviction.  Com.  v.  Harrington,  ISn 
Mass.  35;  Ex  parte  Hiser,  cited  in  Blackbun; 
V.  State,  50  Ohio  St.,  at  page  436.  36  N.  E. 
18.  The  case  of  State  v.  Gorham,  65  Me.  2Ti:>. 
Is  cited  by  the  prosecutor,  but  that  case  does 
not  go  far  enough  to  sustain  the  Information 
in  this  case  as  an  Information  for  a  thirC 
offense  under  our  statute.  Moreover,  the  hold- 
ing In  State  v.  Gorham  Is  based  upon  a  stat- 
ute.   See  State  v.  Wentworth,  65  Me.  247. 

The  prosecutor  also  contends  that  the  re- 
spondent is  not  In  position  to  raise  the  ques- 
tion, as  she  pleaded  to  the  Information  before 
moving  to  quash.  But  we  think  the  assign- 
ments alleging  error  in  the  charge  and  in  the 
sentence  sufficient  to  raise  the  question.  In 
the  absence  of  an  averment  of  previous  con- 
victions, a  sentence  could  not  lawfully  be  Im- 
I>osed  for  a  longer  term  than  three  months. 
The  conviction  will  be  set  aside,  and  the  re- 
spondent discharged. 

LONG,  C.  J.,  did  not  alt  The  other  Jus- 
tices concurred. 


CDRNOW  V.  KBSSLER. 

(Supreme  Court  of  Michigan.    Jtme  30.  189^) 

Cbiminal  Law  —  Complaint  —  Justicbs   of   tbs 

FsACS— JcBisDiOTioN— Ualiciods  Paos- 

ECOTioN— Wbb!(  Lies. 
1.  A  complaint  filed  with  a  justice  contain- 
ed a  description  of  property  belonging  to  the 
complaining  witness,  and  alleged  on  oath  that 
the  property  was  taken  without  his  consent. 
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and  that  the  complatnaBt  had  good  canae  to  be- 
lieve that  a  person  named  did  feloniously  take, 
ateal,  and  carry  away  the  said  property,  Held, 
that  such  complaint,  when  supplemented  by  tes- 
timuny  of  witnesses  cognizant  of  the  facts,  was 
sufficient  to  gvvb  the  justice  jurisdiction,  under 
How.  Ann.  St.  §  70S3,  providing  that  on  com- 
plaint made  before  a  justice  that  any  of  certain 
offenses  has  been  committed  within  the  coun- 
ty, he  shall  examine  the  complainant  on  oath, 
and  witnesses  produced  b^  hun,  and  shall  re- 
dace  the  complaint  to  writing,  and  cause  the 
same  to  be  subscribed  by  the  complainant,  and 
if  it  shall  appear  that  said  offense  haa  been 
committed,  said  justice  shall  issue  his  warrant, 
etc 

2,  Where  a  justice  issuing  a  warrant  for 
the  arrest  of  a  person  for  a  criminal  offense 
has  jurisdiction  of  the  subject-matter,  an  ac- 
tion against  him  will  not  lie  by  one  claiming  to 
have  been  injuriously  affected  by  his  Judicial 
action,  either  on  the  ground  that  he  acted  ma- 
liciottsly  or  that  his  judgment  was  erroneous. 

Error  to  circuit  coort,  Hougbtoa  county; 
Jay  A.  Hnbbell,  Judge. 

Action  by  John  Cumow  against  Frank 
Kessler  for  malicious  arrest  and  prosecution. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

J.  F.  Hambitz,  for  appellant  Dunstan  & 
Hanchette,  for  appellee. 

MONTGOMBRY,  J.  The  defendant  is  a 
Justice  of  the  peace,  and,  while  acting  In 
chat  capacity.  Issued  a  warrant  for  the  ai>- 
prehensiun  of  plaintiff  on  the  complaint  of 
one  Alfred  Ledere.  Plaintiff  was  arrested, 
brought  before  defendant,  the  cause  ad- 
journed, and  a  trial  bad  before  a  Jury. 
Plaintiff  was  convicted,  sentenced  to  pay  a 
fine  of  $16,  including  costs,  which  he  paid, 
and  was  discharged.  The  declaration  sets 
forth  all  these  facts,  and  also  avers  that  the 
complaint  was  not  sufficient  to  confer  Juris- 
diction upon  the  justice,  and  also  that  de- 
fendant acted  maliciously  in  what  he  did, 
and  with  a  view  to  aasiating  the  complaining 
witness  to  collect  a  civil  demand  of  the 
plaintiff.  The  material  portion  of  the  com- 
plaint is  as  follows:  "The  complaint  of  Al- 
fred Leclere  of  Sd.  Lake  Linden,  taken  and 
made  before  me,  Frank  W.  Kessler,  a  justice 
of  the  peace  of  Torch  Lake  township,  in  said 
county  of  Houghton,  upon  the  6th  day  of 
May,  A.  O.  1883,  who,  being  duly  sworn, 
says  that  heretofore,  to  wit,  on  the  3d  day  of 
May,  A.  D.  1895,  John  Camo  of  So.  Lake 
Linden,  Houghton  Co.,  Mich.,  at  the  town  of 
So.  Lake  Liinden,  in  the  said  county  of 
Houghton,  has  taken  mortar  which  belongs 
to  Alfred  Leclere,  without  his  consent  or  his 
permission,  of  the  value  of  five  dollars,  of 
the  goods  and  chattels  and  property  of  Al- 
fred Leclere  of  So.  Lake  Linden,  in  the  town 
of  So.  Lake  Linden,  then  and  there  being 
found,  was.  then  and  there  taken  or  carried 
away  or  feloniously  sttden,  taken,  and  car- 
ried away,  and  that  he  is  informed  by  Jos. 
Robarge  and  Herenler  Lachance,  and  be- 
lieves, and  has  good  reason  to  believe,  that 
John  Camo  did  feloniously  steal,  take,  and 
carry  away  the  said  above-described  goods 


and  chattels,  mortar,  as  atMve  set  forth." 
The  warrant  issued  upon  the  complaint  re- 
cites the  substance  of  the  complaint,  and 
contains  the  following  further  recitation: 
"And  whereas,  on  examination  on  oath  of 
said  Alfred  Leclere  and  of  witness  produced 
by  said  Alfred  Leclere  by  and  before  the  said 
Justice  of  the  peace,  it  appears  to  him,  the 
said  Justice  of  the  peace,  that  said  offense 
has  been  committed,  and  that  there  is  just 
and  reasonable  cause  to  believe  the  said 
John  Kessler  to  have  been  guilty  thereof." 
The  complalBt  is  Inartificial,  but  it  cmitains 
a  description  of  property  belonging  to  Al- 
fred Leclere,  the  complaining  witness,  and  It 
Is  alleged  on  the  oath  of  the  complainant 
that  the  property  was  taken  without  his 
consent,  and,  further,  that  the  complainant 
is  informed  by  certain  named  persons,  and 
has  good  reason  to  believe,  that  John  Kessler 
did  feloniously  take,  steal,  and  carry  away 
the  said  above-described  goods  and  chattels. 
If  a  complaint  on  Information  and  belief 
may  be  the  basis  of  proceeding  before  a  Jus- 
tice when  supplemented  by  testimony  on 
oath  of  witnesses  cognizant  of  the  facts,  we 
think  this  complaint  was  sufticlent  to  con- 
fer Jurisdiction.  Counsel  for  plaintiff  states 
that  the  complaint  shows  that  no  evidence 
was  introduced  except  that  of  the  complain- 
ing witness,  which  was  hearsay.  We  do 
not  BO  understand  the  record.  The  com- 
plaint is  sUent  upon  the  subject,  but  the  war- 
rant recites  that  another  witness  was  ex- 
amined on  oath.  The  statute  (section  7093, 
How.  Ann.  St.)  reads:  "Upon  compUUnt 
made  before  any  justice  of  the  peace  by 
any  constable  or  other  person,  that  any  of 
the  foregoing  offenses  have  been  committed 
within  the  county,  he  shall  examine  the 
complainant  on  oath,  and  witnesses  pro- 
duced by  him,  and  shall  reduce  the  com- 
plaint to  writing  and  cause  the  same  to  be 
subscribed  by  the  complainant,  and  If  it 
shall  appear  that  said  offense  has  been  com- 
mitted, sold  justice  shall  issue  his  warrant," 
etc.  It  will  be  noticed  that  the  statute  does 
not  require  that  the  examination  of  wit- 
nesses be  reduced  to  writing.  In  the  case 
of  People  V.  Heffron,  53  Mich.  628,  19  N. 
W.  170,  relied  upon  by  plaintiff,  the  court 
said:  "The  complaint  must  set  up  the  facts 
constituting  the  offense  on  the  knowledge  of 
the  person  making  the  complaint,  and,  if 
he  does  not  know  them,  other  witnesses  must 
be  examined  who  do  know  them."  This 
language  very  plainly  implies  that  the  com- 
plaint may  be  made  by  one  who  does  not 
personally  know  the  facts,  and  supplement- 
ed by  an  examination  of  witnesses  who  can 
speak  to  the  facts  of  their  own  knowledge. 
If  it  had  appeared  that  the  only  evidence  be- 
fore the  justice  at  the  time  the  warrant  was 
issued  was  the  statements  contained  in  this 
complaint  on  information  and  belief,  he 
would  have  been  without  jurisdiction;  but, 
as  the  contrary  appears,  and  that  he  ex- 
amined witnesses  on  oath,  other  than  the 
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complaining  witness,  it  will  not  be  piesomed 
that  there  was  no  positive  evidence  Justify- 
ing the  issuing  of  the  warrant.  People  y. 
BenneU  (Mich.)  65  N.  W.  280. 

The  Justice  having  obtained  Jorisdiction 
of  the  subject-matter,  the  rule  is  well  settled 
that  no  action  can  be  sustained  against  lilm 
for  the  recovery  of  damages  by  one  claiming 
to  have  been  injuriously  afTected  by  his 
Judicial  action.  It  is  indispensable  to  the 
administration  of  Justice  that  a  Judge  or 
other  Judicial  officer,  who  acts  within  the 
scope  of  his  Jurisdiction,  may  act  freely, 
without  any  fear  of  being  held  responsible  in 
a  civil  action,  or  having  his  motives  brought 
in  question  by  one  injuriously  affected  by 
his  Judgments.  This  immunity  is  uniform- 
ly held  not  to  be  affected  by  the  motives  with 
which  it  is  alleged  that  tbe  Judicial  officer 
has  performed  his  duty.  If  the  officer  be 
In  fact  corrupt,  the  public  has  its  remedy, 
but  the  defeated  suitor  cannot  be  permitted 
to  obtain  redress  against  the  Judge  by  al- 
leging that  the  judgment  against  him  was 
the  result  of  corrupt  or  majlclous  motives. 
See  Bradley  v.  Fisher,  13  Wall.  335;  Mechem, 
Pub.  Off.    ii  619-621. 

It  is  also  claimed  that  the  sentence  of  the 
justice  included  compensation  to  the  in- 
jured party.  The  dociiet  entry  is  not  all  re- 
turned in  the  record,  and  it  is  not  quite  clear 
whether  the  figures  given  In  the  docket  in- 
dicate that  the  Justice  undertook  to  award 
compensation  to  the  complaining  witness,  or 
whether  they  w^re  the  figures  which  he 
adopted  for  his  own  convenience,  to  make 
up  the  total  ot  the  fine  imposed.  However 
this  may  be.  It  was  an  error  of  Judgment  at 
most,  and  does  not  entitle  the  plaintiff  to 
recover.  We  think  the  circuit  Judge  was 
Justified  in  directing  a  verdict  for  defendant. 
Judgment  affirmed.  The  other  Justices  con- 
curred. 


DAMM  V.  DAMM  et  aL 
(Snpreme  Court  of  Michigan.    June  30,  1896.) 

BBTATBS — PrBSBMT  i.ND  EZPECTA!<T  LlPK  ESTATSS 

— Apportionusxt  of  Ixtbkest  on  Uoktoaoe. 

L  Plaintiff  owned  a  present  life  estate,  and 
the  fee  in  remainder,  Bobject  to  an  expectant 
life  estate  in  defendant,  contingent  on  plaintiff's 
death.  Defendant's  life  estate  and  the  fee  were 
subject  to  a  mortgage  which  was  purchased  by 
the  plaintiff.  Held,  that  the  defendant  was  lia- 
ble to  the  plaintiff  for  a  share  of  the  interest 
on  the  mortgage  debt  due  or  to  become  due 
during  the  expectancy,  proportionate  to  the  rela- 
tive values  of  the  estates. 

2.  Upon  the  vesting  of  the  life  estate  in  de- 
fendant, slie  becomes  liable  for  the  whole  of  the 
interest,  and  the  amonnt  of  the  present  pay- 
ment of  it  should  be  computed  upon  the  basis 
of  the  expectancy  of  life  of  both  plaintiff  and 
defendant 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Norman  W.  Halre,  Judge. 

Action  by  Mary  A.  Damm  against  Amelia 
Damm  and  others.  Ftom  a  decree  for  plain- 
tiff, defendants  appeal.     Reversed. 


James  H.  Ponnd,  for  appeOanta.     Brooke 
&  Spaulding,  for  appellee. 

HOOKER,  J.  Mary  A.  Damm,  aged  69 
years,  was  the  owner  of  an  unincumbered 
life  estate  in  certain  premises.  Sbe  was  also 
owner  of  the  fee  of  said  premises,  sabject  ta 
a  life  estate  in  Amelia  Damm,  aged  43  years, 
which  in  turn  was  subject  to  a  mortgage,  to 
which  mortgage  Mary  Damm's  Interest  in  fee 
was  also  subject  Mary  Damm  -was  in  pos- 
session, and  purchased  the  mortg&g«;  there- 
by paying  it,  to  the  extent  of  her  liabilitT 
thereon,  as  we  held  when  the  case  was  be- 
fore us.  51  K.  W.  1069.  The  question  now 
before  us  is,  what  share  is  chargeable  upoa 
the  expectant  life  estate  of  AitipUm  Damm? 
It  is  contended  by  counsel  for  the  def endan: 
Amelia  Damm  that  her  liability  la  limited  to 
the  payment  of  the  interest,  and  that  the 
principal  is  ctiargeable  upon  the  remainder 
in  fee,  as  between  her  and  the  owner  in  fe^ 
who  is  Mary  Damm.  On  the  other  hand,  it 
is  claimed  that  the  mortgage  was  In  exist- 
ence when  both  of  the  estates  were  created, 
and  that  both  are  estates  in  expectancy; 
that  the  estate  In  possession  Is  liable  for  nei- 
ther; and  that  the  two  estates  in  expectancy 
should  share,  in  proportion  to  their  respec- 
tive values,  the  burden  of  the  morterage.  prin- 
cipal and  Interest  It  Is  conceded  in  tlie 
brief  of  counsel  for  the  complainant  that 
"the  rule  is  uniformly  laid  down  that,  as  be- 
tween a  life  tenant  In  possession  and  a  re- 
mainder-man. the  life  tenant  is  bound  to 
pay  the  Interest,  and  the  remaind^-man  the 
principal";  citing  Cogswell  v.  CogswelL  2 
Edw.  Ch.  231;  4  Kent,  Comm.  marg.  p.  74; 
1  Washb.  Real  Prop.  129,  and  note.  319. 
marg.  pp.  96,  257.  And  he  cites  ns  to  an- 
ttaoritles  holding  that  the  obligation  upon 
the  life  tenant  included  arrearages  of  Inter- 
est It  is  urged,  however,  that  this  obliga- 
tion is  not  limited  to  interest  where  the  life 
estate  is  in  expectancy,  though  no  authority 
is  cited  In  supi>ort  of  this  contention:  and 
we  think  there  Is  little  reason  for  a  distinc- 
tion between  estates  for  life  In  possession, 
and  those  in  expectancy,  tt,  as  counsel  con- 
tend, the  latter  is  obliged  to  protect  the  i«- 
mainder-man  in  fee  against  arrearages  of  in- 
terest due  from,  but  not  paid  by,  his  pred- 
ecessor. It  would  seem  that  he  should  be 
satisfied  with  protection  against  the  interest 
Kent  calls  this  a  hard  rule,  though  he  says  it 
was  laid  down  in  Penrhyn  v.  Hughes,  6  Ves. 
99,  cited  by  counseL  See  4  Kent,  Comm.  75. 
The  rule  is  doubted  In  Sharshaw  v.  Gibbs. 
Kay,  339,  where  it  was  said  to  have  been 
unnecessary  to  lay  down  so  wide  a  rule. 
And  in  Caulfleld  v.  Magulre,  2  Jones  &  L. 
141,  Lord  St  Leonard  questions  the  rule,  and 
the  case  of  Tracy  ▼.  Tracy,  2  Brown,  Ch. 
128,  which  the  case  of  Penrhyn  v.  Hughei 
professes  to  follow,  saying:  "I  am  not  pre- 
pared to  fix  the  defaults  of  every  previons 
tenant  for  life  on  the  last  taken  for  life. 
It  is  as  Incumbent  upon  the  reversioner  lo 
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tee  to  look  after  tbe  tenant  In  possession  as 
It  is  on  a  tenant  for  life  In  remainder."  This 
laagiiage  means  much.  It  substantially  says 
that  tbe  owner  of  a  life  estate  in  expectancy 
does  not  owe  the  duty  to  tbe  leversioner  of 
preserving  the  estate  nntU  he  acquires  pos- 
session; that  snch  duty  rests  upon  the  flrsx 
life  tenant;  and  that  hip  estate  is  liable  for 
the  performance  of  such  duty,  which  tbe  re- 
versioner may  enforce.  If  be  cares  to  do  bo 
(as  can  the  second  life  tenant),  but  he  cannot 
require  the  latter  to  do  so,  or  to  make  good 
the  default,  if  he  himself  does  not  choose  to 
enforce  bis  rights.  Furthermore,  this  seems 
to  Imply  that  tbe  lite  tenant  in  expectancy 
owes  no  duty  of  paying  the  principal,  or  a 
proportionate  part  of  it,  for  If  It  were  other- 
wise he  would  certainly  be  liable  for  at  least 
a  proportionate  share  of  such  arrearage.  The 
drat  life  tenant  was  under  no  obligation  to 
pay  the  interest  during  her  tenancy.  That 
was  a  charge  upon  the  estates  to  follow. 
Neither  party  has  immediate  Income  from 
her  estate,  and  therefore  the  profits  from  the 
land  cannot  be  applied  to  such  payment 
Tet  the  interest  must  be  paid,  to  protect  the 
expectant  estates,  and  this  we  think  a  matter 
of  mutual  concern  to  the  owners  thereof. 
We  hold,  therefore,  that  Amelia  Damm 
should  contribute  to  Mary  Damm,  who  paid 
It,  a  proportionate  share  of  such  interest,  to 
be  computed  upon  the  basis  of  the  relative 
values  of  the  estates.  See  Defreese  v.  Lake 
(decided  at  the  present  term)  67  N.  W.  60S. 
It  therefore  becomes  necessary  to  ascertain 
what  share  of  this  Interest  is  equitably  due 
from  Amelia  Damm,  for  the  amount  thereof 
is  the  sum  for  which  the  complainant  should 
be  entitled  to  a  decree  against  the  life  estate 
of  Amelia  Damm.  Of  the  Interest,  to  the 
date  of  the  commencement  of  the  life  estate 
of  Amelia  Damm,  she  should  pay  her  share 
according  to  her  expectancy,  and  the  own6r 
of  the  remainder  should  pay  the  rest.  To 
this  should  be  added  an  amount  equal  to  the 
present  value  of  the  incumbrance  on  Amelia 
Damm '8  estate,  viz.  the  interest  which  would 
be  payable  annually  on  $500  during  tbe  pe- 
riod of  her  life  estate.  Hodges  v.  Pblnney 
(Mich.)  64  N.  W.  477;  Scrlb.  Dower,  537,  and 
cases  cited;  House  v.  House,  10  Paige,  158; 
Atkins  V.  Kron,  8  Ired.  Eq.  4.  The  interest 
which  may  be  expected  to  accrue  during  the 
life  estate  of  Mary  Damm,  and  that  which 
will  follow,  cannot  be  computed  upon  the 
same  basis,  because  Amelia  Damm  should 
pay  all  of  the  latter,  and  but  a  proportionate 
part  of  the  former.  To  ascertain  the  former, 
the  proportion  that  her  life  estate  bears  to 
that  of  the  remainder-man  is  the  proportion 
of  tbe  Interest  she  should  pay.  As  to  the 
latter,  her  exi>ectatlon  of  life  must  be  ascer- 
tained, to  determine  the  aggregate  amount 
of  interest  that  she  must  provide  for.  When 
that  Is  ascertained  the  present  value  can  be 
determined  by  a  computation,  in  which  the 
fact  that  it  is  to  be  paid  immediately,  instead 
of  at  the  commencement  of  her  term,  should 


be  considered.  In  both,  these  questions  the 
expectancy  of  life  of  both  parties  Is  involved. 
Eixpectancy  of  life  Is  a  question  of  fact,  and 
while  life  tables  are  very  convenient  aids, 
and  perhaps  afFord  the  most  satisfactory 
basis  of  an  estimate,  they  are  not  conclusive, 
being  considered  in  the  light  of,  and  subject 
to  variation  by  proof  concerning,  the  age, 
health,  and  habits  of  the  parties.  Tbe  de- 
cree entered  must  be  reversed,  and  tbe  case 
remanded  to  the  circuit  court  in  chancery, 
with  directions  to  refer  the  case  to  a  master 
to  take  proof,  and  compute  and  report  to 
said  court  tbe  amount  equitably  due  upon 
said  mortgage  from  said  Amelia  Damm,  un- 
der the  rule  laid  down  herein,  or  that  said 
court  if  it  be  deemed  advisable,  take  such 
proof  and  make  such  computation,  and  that 
uiM>n  such  report  or  computation  a  decree 
of  foreclosure  be  entered  In  favor  of  the 
complainant  for  such  sum.  The  defendant 
wlU  recover  costs  of  this  court 

LONG,  a  J.,  did  not  sit    The  other  jus- 
tices concurred. 


AUDITOR  QKNBRAL  v.  ATBR  et  aL 

(Supreme  (3onrt  wf  Michigan.    June  30,  1896.) 

Taxation  —  E<jDAi.ntATiox — Rkaltt  and  Person- 

ALTT — Records  ov  County  Board 

—  Prbschptions. 

1.  Where  the  records  of  the  l>oard  of  equali- 
zation show  the  aggregate  value  of  the  real  es- 
tate as  assessed  in  each  township,  and  the 
amount  of  taxable  personalty  and  the  whole 
amonnt  of  taxable  property  as  equalized,  and 
there  is  nothing  in  snch  record  to  indicate  that 
the  equalization  was  based  on  the  aggregate  of 
realty  and  personalty,  or  that  it  was  not  based 
on  the  realty  alone,  it  will  be  presumed  that  it 
was  based  solely  on  the  realty,  as  required  by 
Acts  1833,  No.  206,  §  34. 

2.  Where  the  record  of  the  board  of  equali- 
zation shows  tbe  amount  of  taxable  real  es- 
tate as  assessed  and  the  amount  of  assessed  per- 
sonalty and  the  amount  of  taxable  property  as 
equalized,  and  the  amount  added  or  deducted 
can  be  readily  fo^nd  by  computation,  there  is  a 
sufficient  compliance  with  Acts  1893,  No.  206, 
{  34,  providing  that  the  record  of  such  board 
shall  show  the  amount  added  to  or  deducted 
from  the  valuation  in  any  township. 

Appeal  from  circuit  court,  Ontonagon  coun- 
ty, in  chancery;  Norman  W.  Ha  Ire,  Judge. 

Petition  by  the  auditor  general  for  the  sale 
of  certain  lands  for  taxes.  The  petition  was 
contested  by  Frederick  F.  Ayer  and  others, 
trustees  of  the  estate  of  James  G.  Ayer,  de- 
ceased, and  from  a  judgment  hi  favor  of  peti- 
tioner contestants  appeal.     Affirmed. 

A.  B.  Eldredge  and  A  E.  Miller  (M.  J.  Sher- 
wood, of  counsel),  for  appellants.  W.  R. 
Adams,  Pros.  Atty.  (Chadboume  &  Rees,  of 
counsel),  for  appellee. 

HOOKER,  J.  This  case  turns  on  the  valid- 
ity of  the  equalization  of  assessment  rolls  by 
the  board  of  supervisors.  Section  34  of  Act 
No.  20Q  of  tbe  Acts  ot  1SQ3  makes  It  the  duty 
of  the  boar*  o*  Bupervteors,  in  equalizing  the 
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property  of  tbe  Tarions  townships,  wards,  and 
cities  for  the  apportionment  of  state  and 
county  taxes,  to  "examine  the  assessment  rolls 
of  the  several  townsliips,  wards  or  cities,  and 
ascertain  whether  the  relative  valuation  of 
the  real  piop&ty  in  the  respective  townships, 
wards  or  cities,  has  been  equally  and  uniform- 
ly estimated.  If,  on  such  examination,  they 
shall  deem  such  valuation  to  be  relatively 
unequal,  they  shall  equalize  the  same  by  add- 
ing to  or  deducting  from  the  valuation  of  the 
taxable  property  In  any  township,  ward  or 
city,  or  townships,  wards  or  cities,  such  an 
amount  as  In  their  Judgment  will  produce 
relatively  an  equal  and  uniform  valuation  of 
the.  real  property  in  the  county,  and  the 
amount  added  to  or  deducted  from  the  valua- 
tion in  any  township,  ward  or  city  shall  be 
entered  upon  the  records.  They  shall  also 
cause  to  be  entered  upon  their  records  the  ag- 
gregate valuation  of  the  taxable  real  and  per- 
sonal property  of  each  township,  ward  or  city 
In  their  county  as  determined  by  them."  The 
record  of  the  board  Is  as  follows: 

Wednesday,  October  11.  1893.  The  board 
met,  pursuant  to  adjournment.  Snpervisors 
present:  Messrs.  Sawyer,  Trevarrow,  Ander- 
son, Bond,  Staunard,  G^ismar,  Biggs,  and 
Hawley.  The  meeting  was  called  to  order  by 
Mr.  Sawyer,  chairman.  The  following  is  a 
statement  of  the  assessed  valnation  of  the  real 
estate  and  personal  property  in  the  county,  to 
wit: 


Township. 

ODtODBKOn.. 


No. 

AOTM. 

M1.«B6.« 


Real 
Katet*. 

Vr31.40e.M 


Personal 

Sstete. 

$SS0,4O5.00 


Total. 
tl.OS'i.SOS.S'' 


[Here  followed  the  remaining  townships  in 
the  Uble.] 

The  board  proceeded  to  equalize  the  several 
assessment  tax  rolls.  Thereupon,  on  motion, 
the  following  amounts  were  declared  to  be  the 
valuation  of  the  real  estate  and  personal  prop- 
erty in  each  township  for  the  apportionment 
of  the  county  and  state  taxes  for  year  1893,  to 
wit: 

Real  and 

Personal 

No.  Acres.       Estate. 

Ontonagon  township....  202,665.45  $   960,000 

McMillan  "       98,814.94       450,000 

Rockland  "       ....     62,362.28       305,000 

Carp  Lake         "       140,622.00       320,000 

Interior  "       10.-),209.82       400,000 

Bohemian  "        54.777.55        210.000 

Greenland  *       ....     21.398.51       108,000 


Total    685,840.55  $2,753,000 

The  alleged  defects  are:  (1)  That  the 
equalization  was  based  upon  both  real  and 
personal  property.  Instead  of  real  estate  only. 
(2)  The  amounts  added  or  deducted  were  not 
entered  In  the  record. 

Had  the  law  required  that  the  record  show 
the  amount  of  real  estate  as  assessed  and 
also  as  equalized,  it  would  conclusively  appear 
whether  additions  and  deductions  were  frcHn 
the  real  estate,  but  it  does  not.  It  only  re- 
quires that  the  table  show  the  amounts  added 
and  deducted,  and  the  aggregate  of  taxable 
property.  And  If  only  the  amount  of  taxa- 
ble property  as  equalized  were  given,  there 
would  be  no  way  of  determining  the  amount 


added  or  deducted.  Inasmuch,  however,  a« 
the  table  did  Include  the  real  estate  as  as- 
sessed, and  also  the  personal  as  assessed,  tbe 
difference  between  the  aggregate  of  these  and 
the  amount  of  taxable  property  as  equalized 
would  show  the  amount  added  or  deducted. 
It  would  do  no  more  if  the  amount  of  sulIi 
addition  or  deduction  appeared  in  the  proper 
columns,  unless  It  was  explicitly  stated  Oat 
they  were  additions  or  deductions  to  or  from 
the  real  estate  as  assessed,  which  tbe  law 
does  not  require.  There  is  nothing  to  indicate- 
that  the  equalization  was  based  upon  tbe  ag- 
gregate of  real  and  personal  property  nnless^ 
we  are  to  assume  It,  which,  as  shown,  m 
might  as  easily  do  In  any  case,  unless  the 
board  was  so  careful  as  to  state  that  it  was 
based  on  the  real  estate  only,  or  indnded 
columns  in  thel^  table  showing  assesaed  and 
equalized  valuation  of  real  estate,  vUch,  as 
already  said,  the  law  does  not  explicitly  re- 
quire. In  our  opinion,  we  should  imtJber  pre- 
sume regularity  than  IrregulatitT,  and  mnst 
conclude  that  the  equalization  was  upon  the 
real  estate  as  the  law  requires,  ratber  than 
that  it  was  based  apon  both. real  and  per- 
sonal property,  which  the  law  does  not  per- 
mit Such  presumption  is  in  acoKdaace  with 
the  provisions  of  tbe  tax  law  and  the  aenle:i 
nd&  MUl8  V.  Richland  Tp.,  72  Mich.  lO),  *•} 
N.  W.  183;  Sllsbee  v.  Stockle,  44  Midi.  562,  7 
N.  W.  160,  367;  Chamberlain  v.  City  of  St 
Ignace,  92  Mich.  332,  52  N.  W.  634.  If  we 
do  this,  we  shall  have  no  difficulty  in  findin; 
a  compliance  with  the  provislcMi  tliat  tbe 
amounts  added  and  deducted  should  be  al- 
tered in  the  recMd  by  the  application  of  the 
maxim,  "Id  certnm  est,  quod  certnm  reddi 
potest"  The  decree  of  the  circuit  court  i» 
affirmed,  with  costs.  The  other  Justtces  oaD- 
cuned. 


DUSSnCBURY  T.  LOOKBR  et  aL 
(Supreme  Court  of  Michigan.     June  30,  UB6.V 

COBPORATIOSS  —  MaNDAM CS  TO  CoHPKL  Ra-uaC- 
TIOX  OF  OiaSOTOKS — PAKTIsa. 

Where  the  election  by  a  corporatioa  of 

directors  is  attacked,  and  a  re-election  is  loogh: 
to  be  enforced  in  accordance  with  the  mlnoritr 
law  of  1885  (How.  Ann.  St  {  4885a).  the  dirvrt- 
ors,  in  whom  is  vested  the  duty  to  oiil  meetings 
for  the  election  of  officers,  and  whose  right  t» 
the  office  is  attacked,  are  the  proper  partiee  de- 
fendants, and  not  the  president  and  secretary 
of  the  corporation. 

Certiorari  to  clpcult  court,  Wayne  cooniy: 
William  L.  Carpenter,  Judge. 

Petition  by  Joseph  W.  Dusenbuiy  against 
Oscar  R.  Locdier,  president,  and  James  H. 
Cummlngs,  secretary,  of  the  Michigan  Mo- 
tual  Life  Insurance  Company,  for  a  writ  c' 
mandamus.  From  a  Judgment  denying  ttc 
writ,  petitioner  brings  certiorari.    Affirmed. 

The  Michigan  Mutual  Ufe  Insniance  Cosi- 
pany  is  a  corporation  organized  In  this  staa 
July  8,  1870,  under  the  life  Insurance  act  of 
186U.    At  the  annual  meeting  of  the  stock- 
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holders  January  28,  1»86,  the  relator,  boldlng 
1,238  of  the  .6,000  shart;^  of  stock  In  the  com- 
pany, endeavored  to  enforce  the  stockhold- 
ers' minority  law  of  1885.  3  How.  Ann.  St 
i  4885a.  The  majority  refused  to  vote  accord- 
ing to  the  minority  law,  and  cast  3,655  votes 
for  each  of  the  nine  directors  to  be  elected. 
The  rdator  multiplied  his  1,238  shares  by 
9.  making  a  total  of  11,142  votes,  and  cast 
5,571  for  his  brother.  Will  J.  Dusenbuty,  and 
a  like  number  for  himself.  The  meeting  re- 
vised to  count  his  vote  except  as  a  vote  of 
1,238  for  each,  and  declared  the  nine  persons 
receiving  3,655  votes  each  elected.  The  re- 
lator protested  against  this  action,  and  snb- 
sequeortly  notified  the  stockholders  that  he 
woDld  Insist  on  an  observance  of  the  minor- 
ity law  as  to  the  manner  of  voting,  and  also 
on  an  election  of  the  whole  number  of  di- 
rectors as  required  by  that  law.  This  Is  an 
application  for  a  mandamus  to  compel  the 
presld^it  and  secretary  of  the  company  to 
issue  the  necessary  notices  to  reconvene  the 
stockholders'  meeting  for  the  purpose  of 
holding  an  election  in  compliance  with  the 
minority  law. 

Fred  A.  Baker,  for  appelant  O.  A.  Kent, 
for  appellees. 

GRANT,  J.  (after  stating  the  facts).  Tte 
act  under  which  this  insurance  company  was 
organized  does  not  provide  for  the  number 
of  directors,  nor  bow  they  shall  be  elected, 
but  leaves  It  to  the  Incorporators  In  tb^r  ar- 
ticles of  association  to  &x  the  number  of 
directors  and  manner  of  election.  The  orig- 
inal articles  provided  for  21  members,  7  to 
be  elected  each  year.  A  subsequent  amoid- 
ment  Increased  the  number  to  27.  If  manda- 
mos  were  the  proper  remedy,  we  do  not 
think  the  proper  parties  are  before  the  court 
Neither  the  articles  of  association  nor  the 
by-laws  impose  any  duty  nor  confer  any 
right  upon  the  president  and  secretary  to 
sail  the  meeting.  That  power  is  vested  ex- 
?lasiTely  In  the  board  of  directors.  Besides, 
the  directors  are  the  persons  whose  right 
to  this  office  Is  attad^ed,  and  are  the  proper 
[>erBon8  to  be  made  parties  to  a  suit  involv- 
ng  their  title.  The  Jndgm^it  of  the  court 
lelow  denying  the  mandamns  will  be  afSrm- 
id,  with  costs.   The  other  Justices  ooocuzred. 


In  re  STRAIT'S  ESTATE. 

FIRST  NAT.  BANK  OF  SHAKOPEB  v. 
STRAIT  (two  cases). 

Supreme  Onrt  of  Minnesota.    Jane  19.  1896.) 

)issoLCTi(>N  or  Firm — Dbclarations  op  Fartxed. 

1.  After  the  dissolution  of  a  partnership, 
he  acts  or  admissions  of  one  partner  are  not 
idraissible  In  evidence  against  his  former  co- 
•artners,  oniess  assented  to  or  anthorized  by 
hem. 

2.  Rale  applied,  and  held,  that  the  trial 
»nrt  erred  in  admitting  evidence  of  the  acts 
ind  admissions  of  one  partner,  done  and  made 
ifter  a  dissolntion  of  tne  firm,  for  the  purpose 


of  establishing  a  charge  of  fraud  made  by  the 
plaintiff  against  the  former  co-i>artner. 
(Syiiabas  by  the  Coart.) 

Appeals  from  district  court,  Scott  county; 
Francis  Cadwell,  Judge. 

Action  by  the  First  National  Bank  of  Shak- 
opee  against  H.  Burton  Strait,  as  administra- 
tor of  the  estate  of  H.  B.  Strait,  deceased. 
Verdict  for  plaintiff.  From  two  orders  re- 
fusing motions  for  a  new  trial,  defendant  ap- 
peals. Order  denying  defendant's  first  mo- 
tion reversed.  Order  denying  defendant's 
second  motlcm  affirmed. 

N.  P.  Warner,  W.  a  Odell,  and  Southworth 
&  Coller,  for  appellant  Henry  Hinds  and 
Charles  O.  Hinds,  for  respondent 

START,  a  J.  On  tbe  13th  day  of  October, 
1886,  Horace  B.  Strait  the  defendant's  In- 
testate, David  L.  How,  Oeorge  F.  Strait,  and 
Robert  Lusk  were  partners  in  the  flour-mllllng 
boslness,  under  the  firm  name  of  George  F. 
Strait  &  Ck).,  at  Sbakopee,  in  this  state.  They  • 
bad  beoi  siich  partners  for  more  than  five 
years  prior  to  that  data  G^eorge  F.  Strait 
died  May  30,  1887;  Robert  Lusk,  on  March 
28,  1883;  David  L.  How,  on  December  22, 
18U3;  and  Horace  B.  Strait,  on  February  25, 
189i.  All  of  the  parUes  died  intestate  and 
insolvent,  except  Horace  B.  Strait,  who  died 
Intestate  and  solvent;  and  the  defendant, 
H.  Burton  Strait,  is  the  administrator  of  his 
estate.  Horace  B.  Strait  and  David  L.  How 
were  on  October  1,  1883,  and  thereafter,  as 
long  as  they  respectively  lived,  directors  of 
the  plaintiff  bank;  tbe  former  being  Us  presi- 
dent from  that  date  to  January  1,  1892,  and 
tbe  latter  its  cashier  until  the  day  of  his 
deaOi.  On  and  prior  to  October  13,  1885,  the 
plalntitr  held  and  owned  a  promissory  note 
made  by  George  F.  Strait  &  Co.  for  the  sum 
of  $10,000,  and  on  that  day  a  note  for  the 
same  amount,  dne  January  1, 1886,  was  given 
in  Its  place,  signed  by  Oeorge  F.  Strait  &.  Co. 
Five  days  thereafter,  and  on  October  18,  1885, 
the  flour  mill  of  the  firm  was  destroyed  by 
fire.  Before  the  maturity  of  this  renewal 
note,  It  was  stamped  on  its  face  with  the 
words:  "First  National  Bank.  Paid  Nov.  28, 
1886."  But  It  has  remained  ever  sbice  in  the 
possession  of  the  bank.  Interest  has  been 
paid  and  Indorsed  upon  it  to  January  1,  1887. 
This  is  the  last  Indorsement  on  the  note  prior 
to  the  death  of  George  F.  Strait  October 
27,  1887,  there  was  paid  on  the  principal 
$5,000.  The  Interest  Is  Indorsed  as  paid  to 
July,  1890,  on  the  note,  in  the  handwriting  of 
How.  The  plaintiff  claims  that  How  and 
Horace  B.  Strait  concealed  from  its  board  of 
directors,  and  from  It,  tbe  fact  that  the  orig- 
inal note  was  renewed.  Instead  of  being  paid; 
that  they  falsely  stamped  the  renewal  as 
paid,  and  fraudnloitly  concealed  from  the 
bank  the  fact  that  the  note  had  not  been  paid, 
and  that  each  of  them,  knowing  that  their  own 
debt  to  the  plaintiff  bad  not  been  paid,  failed 
to  notify  the  plaintiff  of  its  nonpayment;  that 
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it  did  not  discover  the  fftcts  constltntlng  micli 
alleged  fraud  until  tbe  year  1894.  By  this 
actlou  It  aeeks  to  recover  against  the  estate 
ol  Horace  B.  Strait,  on  account  of  Bucb  alleged 
fraud,  an  amount  equal  to  tlie  balance  doe 
on  tbe  note.  Tbe  defense  is:  (1)  Payment; 
(2)  tbe  statute  of  limitations.  Tbe  plalntur 
bad  a  rerdlct,  and  tbe  defendant  made  a  mo- 
tion for  a  new  trial  on  tbe  ground  tbat  tbe 
verdict  was  not  Justified  by  tbe  evidence,  and 
for  errors  of  law.  This  motion  was  denied. 
Subsequently  tbe  defendant  made  a  second 
motion  for  a  new  trial  on  tbe  ground  of  newly- 
discovered  evidence.  Tbls  motion  was  also 
denied,  and  tbe  defendant  appeals  from  eacb 
of  tbe  ordera 

Tbe  assignments  of  errors  raise  tbree  gen- 
eral questions:  (1)  Did  tbe  trial  court  err  in 
tbe  admission  of  evidence?  (2)  Did  it  err  in 
its  Instructions  to  tbe  Jury?  (3)  Is  the  T«r- 
diet  Justified  by  tbe  evidence? 

Tbe  assignments  of  error  as  to  tbe  mllngs 
of  tbe  trial  court  on  tbe  admission  of  evidence 
*are  numerous, — some  70  in  all, — ^but  we  are  of 
tbe  opinion  tbat  no  substantial  or  prejudicial 
«rror  was  committed  in  recdving  evidence  of 
tbe  acts  and  admissions  of  How,  and  of  tbe 
papers  and  records  of  tbe  bank  relating  to  tbe 
note  in  question,  wblcb  were  made  or  done 
prior  to  tbe  dissolution  of  tbe  firm  of  George 
F.  Strait  &  Co.,  on  May  30, 1887,  by  tbe  deatb 
of  George  F.  Strait  Tbe  burden  was  on  tbe 
plalntifT  to  establish  its  allegations  of  fraud. 
Where  fraud  is  tbe  issue,  great  latitude  in 
the  admission  of  evidence  is  permissible,  for  it 
is  seldom  that  it  can  lie  established  by  direct 
evidence.  In  proving  its  case,  tbe  plaintifl, 
of  necessity,  was  obliged  to  resort  to  Indirect 
and  negative  evidoice,  in  order  to  prove  that 
the  note  had  not  been  paid,  and  that  its  non- 
payment had  been  concealed  from  tbe  lianlE. 
Therefore  evidence  of  tbe  customary  course 
of  business  of  tbe  bank,  as  to  entries  in  its 
books  and  records  when  a  note  was  received 
and  when  it  was  paid,  in  connection  with 
«vldence  of  tbe  existence  or  absence  of  such 
entries  as  to  this  particular  note,  was  com- 
petent and  material.  Tbe  Inventories  made 
by  the  bank  were  competent  and  material 
evidence,  for  they  tended  to  characterize  tbe 
possession  of  tbe  note  by  tbe  bank  after  it 
had  been  stamped  "Paid,"  and  to  show  ttiat 
the  bank  did  not  hold  it  as  bailee  of  a  can- 
celed note,  but  as  an  asset  of  the  bank.  But 
the  evidence  of  the  acts  and  admissions  of 
How  after  the  partnerslilp  was  dissolved  by 
tbe  death  of  George  F.  Strait,  wblcb  was  re- 
ceived over  the  objection  and  exception  of 
tbe  defendant,  was  incompetent;  and  its  re- 
ception was  prejudicial  error,  for  which  a 
new  trial  of  tbls  case  must  be  granted. 

Tbe  destruction  of  tbe  flour  mill  of  George 
F.  Strait  &  Co  did  not  per  se,  as  claimed  by 
tbe  defendant,  dissolve  the  firm.  It  was  not 
organized  to  operate  this  particular  mill,  but 
it  was  dissolved  by  George  F.  Strait's  dead). 
May  30,  1887.  It  may  lie  conceded  that  eacb 
partner  is  liable  for  the  fraud  of  any  member 


of  the  i)artn»Bb^  with  reference  to  the  bu^ 
ness  or  afCalra  at  tt^  partnetabip.  It  does 
not,  however,  follow  from  i^hla  tliat  after  ifej 
dissolntion  of  the  partnership  the  acts  anc 
admlsHlons  of  oae  of  the  partners  are  admlM- 
ble  against  liis  former  co-partoess.  Wlat- 
ever  may  be  tbe  rule  in  other  Jurisdictions,  it 
is  the  settled  law  of  this  state  tbat  after  itie 
dissolution  of  a  partnership  the  acts  or  ad- 
missions of  one  partner  are  not  adLxnis^Ue 
against  tiis  former  oo-partners,  unless  asscD:- 
ed  to  or  authorized  by  them.  Whitney  t. 
Beese,  11  Minn.  138  (GIL  87);  Bank  v.  Head- 
er, 40  Minn.  825,  41  N.  W.  1043. 

Tbe  trial  court  received  evidence,  materUl 
portions  of  which  were  admitted  against  tb« 
defendant's  objections  and  exceptions,  teod- 
iag  to  show  that  How,  after  the  dissdntiao 
of  the  firm,  and  in  April,  1893,  wrote  icto 
plaintUfs  register  o*  bills  receivable  two  ee- 
tries  indicating  tbat  the  bank  held  a  note 
against -O.  O.  Hartman  for  f  1.500.  dated 
October  20,  1S93.  and  one  against  M.  K. 
Armstrong  for  ^000,  dated  April  4,  18S8; 
that  in  October,  1883,  How  made  or, 
and  placed  in  a  pocketbook  wba«  tbe  bills 
receivable  of  the  bank  were  kept,  two  memo- 
randums (plabitiir's  Exhibits  2  and  3)  in- 
dicating tbat  the  supposed  Hartman  and 
Armstrong  notes  bad  been  sent  to  Dnludi 
and  St.  James,  respectively,  for  collectioo: 
that  the  bank  aerer  in  fact  liad  any  sact 
notes;  and  that  Exhibits  2  and  3  were  mere 
dummies.  Tbe  assistant  cashier  made  i 
memorandum  of  these  dummies  (plaintilTi 
Exhibit  «),  and  showed  it  to  How  a  day  or 
two  before  the  latter's  death,  on  Decembe 
28,  1893,  who  then  wrote  on  tbe  memorandma 
to  the  effect  tbat  Exhibits  2  and  3  wen 
carried  as  a  part  of  tbe  George  F.  Strait  k 
Co.  loan.  These  exhibits,  and  also  How's 
written  explanation,  were  received  In  evi- 
dence, tbe  defendant  objecting  and  exceptii^ 
thereto.  The  assistant  cashier  testified  that 
he  is  pretty  certain  he  showed  Ebchibit;  2 
and  8  to  Horace  B.  Strait  a  day  or  two  be- 
fore be  showed  them  to  How,  bnt  he  also 
testified  that  he  never  exhibited  the  memo- 
randum to  Strait  after  How's  explanatioa 
bad  been  written  thereon,  and  we  find  no 
evidence  in  the  record  which  would  justifT 
the  conclusion  tbat  Strait  knew  Exhibits  2 
and  8  were  fictitious.  Tbls  evidence  of  tb« 
acts  and  admissions  of  How  after  the  diss^)- 
lati(Mi  of  the  firm  was  of  the  most  pr^udi- 
clal  character,  and  was  clearly  IncompeiHr: 
as  against  the  defendant  It  was  simply  the 
written  admission  of  How,  wholly  dis4ii&- 
nected  with  any  act  that  the  dummies  pi^ 
viously  fabricated  by  him  related  to  the  note 
in  question  in  this  case.  It  is  onnecessai? 
to  discuss  this  evidence,  or  comment  on  tlij 
conduct  of  How.  The  charge  made  by  tl# 
plaintiff  against  defendant's  intestate  was  a 
serious  one,  for  it  mvolved  tbe  honor  aoti 
estate  of  a  dead  man.  All  of  the  makeis  of 
tbe  note  in  question  were  dead  before  tb« 
claim  was  made.    In  view  of  these  clrcaio- 
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stances,  the  rules  of  evidence  most  be  ad- 
hered to  with  reasonable  strictness.  Hie 
plaintiff  seeks  to  Justify  the  admission  of 
the  evidence  to  wblcb  we  have  referred  on 
the  ground  that  It  related  to  the  time,  man- 
ner, and  drcnmstances  of  the  discovery  of 
the  frand.  The  argument  made  by  plaintiff's 
counsel  in  sopport  of  this  claim  is  able,  but 
Epeclous.  While  It  was  necessary  for  the 
plaintiff  to  show  that  its  action  was  brought 
within  six  years  next  after  the  discovery  of 
the  alleged  fraud,  yet  it  could  not,  under  this 
mask,  Introduce  evidence  manifestly  incom- 
petent and  preJudldaL  This  evidence  would 
have  l>een  competent  on  the  issue  of  fraud, 
if  the  action  had  been  against  How's  estate, 
instead  of  Strait's;  but,  as  against  the  Utter, 
it  was  not  competent  on  that  issue.  When 
the  written  admission  of  How,  made  two  days 
before  bis  death,  to  the  effect  that  Exhibits 
2  and  3  were  carried  as  a  part  of  the  George 
F.  Strait  &  Co.  loan,  was  offered  in  evi- 
dence, and  was  objected  to  by  defendant, 
counsel  for  the  plaintiff,  in  response  to  the 
inquiry  of  the  court  as  to  the  purpose  of  the 
evidence,  replied,  "Simply  as  one  of  the 
modes  adopted  for  concealing  the  frauds  tliat 
bad  previously  been  committed,  and  that 
being  simply  an  (eacplanation  that  it  was  for 
that  purpose. '  'That  is,  it  was  simply  one 
of  Bow's  modes,  adopted  years  after  the 
dissolution  of  the  partnership,  to  conceal  the 
fraud  be  had  committed,  and  his  admission 
that  his  act  in  question  was  for  that  purpose. 
It  la  apparent  from  this  tliat  the  real  object 
and  purpose  for  which  this  evidence  was  of- 
fered and  received  were  not  to  fix  the  time 
when  the  bank  first  discovered  the  alleged 
fraud,  but  to  charge  the  frand  upon  Strait  by 
the  acts  and  admissions  of  How.  It  is  also 
claimed  that  this  evidence  was  admissible 
on  the  ground  that  How  was  the  decedent's 
agent  for  the  settlement  of  the  partnership 
affairs.  The  claim  Is  not  regardable,  for, 
while  the  business  of  settling  up  the  business 
of  the  partnership  was  left  with  How,  his 
acts  and  admissions  received  in  evidence 
were  not  connected  with  any  settlement  of 
the  affairs  of  the  firm,  or  within  the  scope 
of  his  agency  express  or  Implied.  Inasmuch 
as  there  must  be  a  new  trial  for  error  in  the 
admission  of  evidence,  we  deem  it  unneces- 
sary to  discuss  the  remaining  questions  raised 
by  the  defendant  on  this  appe^.  It  would 
serve  no  practical  purpose  to  do  so,  as  the 
evidence  on  the  next  trial  may  not  be  Identi- 
cal with  that  given  on  the  first  trial. 

With  reference  to  another  trial,  we  deem  It 
proper  to  say  that  we  are  of  the  opinion  that 
the  district  court  obtained  Jurisdiction  of  the 
parties  and  the  subject-matter  of  this  action 
by  appeal  from  the  probate  court,  and  by  the 
defendant  answering  the  complaint  and  going 
to  trial  without  objection,  even  if  It  be  true, 
as  claimed  by  the  defendant,  that  the  plain- 
tiff's demand  is  founded  in  tort,  and  there- 
fore could  not  have  been  allowed  by  the  pro- 
bate court 


The  defendant's  second  motion  for  a  new 
trial,  on  the  ground  of  newly-discovered  evi- 
dence, was  properly  denied,  and  the  order  de- 
nying It  Is  affirmed.  The  order  denying  de- 
fendant's first  motion  for  a  new  trial  is  re- 
versed, and  a  new  trial  granted. 


NIXON  V.   REEVES. 

(Supreme  Court  of  Minnesota.    June  19,  1896.) 

Falbb  Impbisonmbnt — Acthoritt  or  Hiutia 
Oppiobr. 

1.  A  complaint  which  alleges  that,  at  a  time 
and  place  stated,  the  defendant  imprisoned  the 
plaintiff  withont  probable  cause,  states  a  cause 
of  action. 

2.  A  captain  of  a  company  of  the  National 
Gnard  of  this  state,  when  it  is  not  acting  as  a 
military  force,  is  not  authorized  to  snmmarily 
punish  by  imprisonment  a  member  of  his  com- 
pany for  a  refusal  to  ol>ey  his  orders. 

(Syiiabos  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  Clarence  S.  Nixon  against  Gard- 
ner H.  Reeves.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Chester  McKusIck  (J.  L.  Washburn,  of 
counsel)  for  appellant  O.  W.  Baldwin,  for 
respondent 

START,  C.  J.  Action  to  recover  from  the 
defendant  damages  for  the  false  imprison- 
ment of  the  plaintiff.  Verdict  for  the  plain- 
tiff for  $15.  The  defendant  appeals  from 
an  order  denying  his  motion  for  a  new  trial. 
The  record  presets  two  questions  for  our 
decision:  First  Does  the  complaint  state  a 
cause  of  action?  Second.  Has  a  captain  of 
a  military  company  organized  pursuant  to 
the  Military  Code  of  this  state  authority  to 
summarily  punish  by  imprisonment  an  en- 
listed man,  when  not  in  active  service,  for 
refusing  to  obey  his  orders? 

1.  The  complaint  Is  in  these  words: 
"Plaintiff  alleges  that  on  the  18th  day  of 
May,  1894,  at  the  city  of  Duluth,  St  Louis 
county,  Minn.,  the  defendant  imprisoned 
him  for  two  houis  and  forty-five  minutes 
without  probable  cause,  that  said  act  was- 
done  willfully  and  maliciously,  with  the  in- 
tent to  humiliate  and  disgrace  this  plaintiff 
In  the  presence  of  his  comrades  and  in  the- 
opinion  of  his  associates;  that  plaintiff  was 
damaged,  by  reason  of  the  premises,  in  the 
sum  of  one  thousand  dollars."  The  objec- 
tion made  to  this  complaint  by  the  defend- 
ant is  that  it  does  not  allege  any  facts 
showing  the  manner  of  the  Imprisonment 
and  that  it  was  unlawful,— an  essential  ele- 
ment in  a  charge  of  false  Imprisonment.  If 
the  complaint  is  defective  in  this  respect,  it 
is  cured  by  the  answer,  which  practically 
admits  the  imprisonment,  and  sets  out  the 
cause  and  manner  of  the  imprisonment  in 
Justification.  Warner  v.  llockerby,  28  Minn. 
28,  8  N.  W.  879;   Lesher  v.  Getman,  30  Minn. 
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821, 15  N.  W  309.  But  the  complaint  states 
a  cause  of  action.  1  Bstes,  PI.  &  Prac.  561. 
The  allegation  that  the  defendant,  on  and 
at  the  time  and  place  stated,  imprisoned  the 
plaintiff,  without  probable  cause,  for  2  hours 
and  45  minutes,  is  not  a  conclusion  of  law, 
but  a  composite  statement  of  ultimate  facta, 
viz.  the  Imprisonment  of  the  plaintiff,  and 
that  it  was  without  probable  cause.  If  the 
Imprisonment  was  without  probable  cause, 
it  could  not  have  been  either  lawful  or  Justi- 
fiable. 

2.  The  second  question  is  answered  In  the 
negative.  "It  shall  be  the  duty  of  the  legis- 
lature to  pass  such  laws  for  the  organiza- 
tion, discipline  and  service  of  the  militia  of 
the  state  as  may  be  deemed  necessary." 
Const  art  12.  The  legislature,  pursuant 
to  this  provision,  enacted  a  Military  Code. 
Gen,  St  1894,  p.  477,  c.  12.  Each  company 
is  authorized  by  this  Code  to  adopt  a  con 
stitutlon  and  by-laws  not  in  conflict  with 
the  Code.  Gen.  St  1884,  |  1751.  Provisions 
are  also  made  for  trial  of  officers  and  en- 
listed men  by  courts-martial.  Id.  |  1757. 
The  Code  (Gen.  St  1894,  f  1754)  also  ex- 
pressly provides  for  the  trial  and  punish- 
ment of  members  of  the  company  who  are 
guilty  of  disobeying  the  orders  of  their  su- 
perior officers,  or  of  any  other  breach  of 
discipline.  In  these  words:  "In  case  any 
member  of  such  regiment,  battalion,  com- 
pany, or  battery  shall  have  incurred  any  of 
the  fines  or  penalties  prescribed  in  its  said 
constitution  and  by-laws,  by  reason  of  his 
failure  or  neglect  to  perform  his  duty  as  a 
member  of  said  regiment,  battalion,  com- 
pany, or  battery,  or  by  disobedience  of  or- 
ders, or  by  acts  of  insubordination,  or  con- 
duct prejudicial  to  military  discipline,  such 
failure  or  neglect  is  hereby  declared  to  be  a 
misdemeanor,  and  the  commandant  or  other 
proper  officer  of  8U<A .  regiment,  battalion, 
company,  or  battery,  shall  make  complaint 
against  such  member  before  any  justice  of 
the  peace  or  any  court  of  competent  Juris- 
diction within  the  county  in  which  such 
member  of  such  regiment,  battalion,  com- 
pany or  battery  may  reside.  Such  Justice  or 
court  shall  thereupon  proceed  to  hear  and 
determine  said  complaint  and  matter  In  the 
same  manner  as  In  the  trial  and  hearing,  of 
cases  of  misdemeanor  under  the  laws  of 
this  state.  Such  member  shall,  upon  con- 
viction of  such  misdemeanor,  be  punished 
by  a  fine  not  exceeding  ten  dollars,  together 
with  the  costs  of  such  proceeding,  and  shall 
be  committed  to  the  county  jail  of  said  coun- 
ty until  said  fine  and  costs  are  paid,  for  a 
period  not  to  exceed  ten  days.  Said  com- 
plaint shall  be  made  and  proceedings  talc- 
en  thereunder  in  the  name  of  the  state  of 
Minnesota,  but  without  cost  to  said  state; 
and  all  fines  paid  thereunder  shall  be  paid 
into  the  treasury  of  such  regiment  bat- 
talion, company,  or  battery,  as  the  case  may 
be,  for  the  benefit  of  its  military  fund." 
These  provisions  cannot  be  held  to  be  sim- 


ply cun)ulative,  as  claimed  by  the  defend 
ant     The  legislature  having.   In  obedien-.f 
to  the  constitution,  expressly  provided  i:-: 
the  discipline  of  the  militia,  and  prescribed 
the  punishment  for  a  disobedience  of  orders, 
and  made  it  the  duty  of  the  commandiag 
officer  to  institute  criminal  proaecntlons  for 
such  offense,  the  punishment  flxed    by  On 
statute  is  exclusive;  and  such   officer  cat- 
not  take  the  law  into  his  own   bands,  aad 
summarily  punish  the  offender,  by  Imprisuc- 
ment  or  otherwise,  at  his  pleasnre.    We  an 
not  to  be  understood  as  holding  that  when 
the   state   National   Guard  is  actlns    as  a 
military  force— for  example,  in  sappressio 
a  riot— the  commanding  officer  may  not  en- 
force   Instant    and    abscdute    obedience    tD 
his  orders  by  the  use  of  such    Eeasonabl« 
force   as   may   be  necessary.     The    statute 
under  consideration  must  be  given  a  rea- 
sonable construction,  and  It   is    not   to  be 
construed  as  applicable  to  the  militia  wbn: 
in  actual  military  service.     The   fact  tliat 
the   statute    requires  that  the   prosecntiac 
must  be  instituted  In  the  county  where  tbi 
offending  member  resides  supports  this  cod- 
structlon.     In   this   case  the   plaintiff   wa? 
a  member  of  Company  G,  Third  regiment 
of  infantry  of  the  National  Guard  of  tb« 
state  of  Minnesota,  and  the  defendant  was 
captain  of  the  company.     At  the  time  stated 
in   the   coimplaint   the   defendant,    as   sofl 
captain,  ordered  the  plaintiff,  who  was  pre^ 
ent  at  the  drill  room  of  the  company  for 
another  purpose,  and  without  his  uniforo. 
on,  to  take  part  In  a  special  driU.    He  re- 
fused.   Thereupon  the  defendant  placed  hiic 
onder  arrest  and  Imprisoned  him,  aa  alleg- 
ed in  the  complaint    It  Is  apiiarent  from 
the  record  that  the  defendant  did  not  ar- 
rest and  detain  the  plaintiff  for  the  pur 
pose  of  taking  him  before  a  Justice  of  tl>e 
peace,  at  the  first  reasonable  opportunit;. 
to  answer  to  the  charge  of  dlsotteying  tie 
orders  of  his  superior  officer.    On  the  con- 
trary, he  seems  to   have  acted    npon  the 
mistaken  theory  tha*  he  was  authorized  to 
punish  a  disobedience  of  his  orders  saitt- 
marily,   and  at  bis  discretion.    In   this  be 
was  mistaken.     He  should  have  proceeded 
against  the  plaintiff  before  a  court-martial 
or  a  Justice  of  the  peace,  or   botlL    It  is 
urged  that  this  construction  of  the  statute 
is  destructive  of  mUitary  discipline.    Of  tbis 
it  is  not  oiA-  province  to  Judge,  but  if  sacli 
be  the  case  the  remedy  is  with  the  legis- 
lature.   Order  affirmed. 


PARMER  V.  CITY  OF  ST.  PAUL  et  al 
(Supreme  Court  of  Minneaota.    June  19,  1S96.I 
St.  Fadl  Charter— Hodss  or  thb  Gk>oi>  Bhrpherk 

—  establisbmbmt  as  a  workhouse  —  vaudrtt 

—  Fatmbnts  under  Ultra  Vibbs  Ci>ntbaci  - 
Whex  Enjoined. 

1.  The  only  workhouses  the  dty  of  St  Paol 
is  authorized  by  its  charter  to  eatabliah  and 
maintain  for  the  imprisonment  at  hard  labor 
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therein  of  persons  conTicted  of  offenses  sub- 
jecting them  to  imprisonment,  under  the  char- 
ter and  ordinances  of  the  city,  are  such  as  are 
subject  to  the  management  and  control  of 
municipal  anthontT,  and  whose  superintendents 
or  managers  are  public  officers  or  agents.  Held, 
accordlnil7>  that  an  ordinance  of  the  city  estab- 
lishing ue  House  of  the  Good  Shepherd  as  a 
workhouse  for  female  prisoners  is  Toid,  and  that 
all  contracts  by  the  city  with  the  corporation 
owning  and  controlling  such  house  for  the  de- 
tention and  board  of  prisoners  therein  are  ille- 
gal, and  the  city  may  be  enjoined  from  entering 
into  such  coutracts,  at  the  suit  of  a  resident  tax- 
payer. 

2.  Eeld,  further,  that  the  complaint  here- 
in does  not  show  the  plaintiff  entitled  to  an  In- 
junction restraining  the  city  from  paying  such 
institution  for  its  past  serrices  in  boarding  and 
caring  for  such  prisoners,  or  to  an  accounting 
for  money  paid  by  the  city  in  the  past  for  simi- 
lar serrices. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramaey  coun- 
ty;  J.  J.  Egan,  Judge. 

Action  by  James  Farmer  against  the  city 
of  St.  Paul  and  others.  There  was  a  judg- 
ment for  defendants  on  the  pleadings,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.     Reversed. 

Butts  &  Jaques,  for  appellant  SkL  J. 
Darragh,  Robertson  Howard,  G.  D.  &  T.  D. 
O'Brien,  and  Stevois,  O'Brien.  Cole  A  Al- 
brecbt,  for  respondents. 

STABT,  a  J.  Tills  is  an  action  by  a  tax- 
pajer  of  the  dtj  of  St.  Paul  to  enjoin  the 
city  from  paying  the  defendant  the  House  of 
the  Good  Shepherd  the  sum  of  $71.50,  for 
the  board  of  female  prisoners  committed  to 
such  house  by  the  municipal  court  of  the 
city,  pursuant  to  an  ordinance  of  the  city; 
also,  to  enjoin  the  city  from  allowing  or  pay- 
ing any  money  from  its  treasury  in  the  future 
tor  such  purpose;  and,  further,  to  compel  an 
accounting  between  the  city  and  Its  co-de- 
fendant for  all  money  heretofore  paid  by  the 
former  to  the  latter  for  the  board  of  female 
prisoners.  The  complaint  prays  for  such 
other  and  further  relief  as  may  be  just 
When  the  case  was  called  tot  trial  in  the 
district  court,  the  defendants  moved  for 
Judgment  In  their  favor  on  the  pleadings. 
The  court  granted  the  motion,  and  the  plain- 
tiff appealed  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

If  the  allegations  of  the  complaint,  as  mod- 
ified by  such  of  the  allegations  of  the  an- 
swer as  the  reply  admits,  would,  tf  proven, 
eul  itle  the  plaintiff  to  any  relief  in  the  prem- 
ises, it  was  error  on  the  part  of  the  trial 
court  to  grant  the  motion  of  the  defendants, 
and  direct  a  judgment  In  their  favor,  with- 
out a  trial;  otherwise,  not  The  here  ma- 
terial facts  which  are  admitted  by  the  plead- 
ings are  substantially  these:  The  defendant 
the  House  of  the  Uood  Shepherd  is,  and  has 
been  since  January,  1868,  a  private  charita- 
ble corporation,  duly  incorporated  under  the 
laws  of  this  state,  and  is  located  in  the  city 
of  St  Paul.  Its  members  are  required  to  be 
Sisters   ot   the'  Society    of   the    Oood  Sbei>- 


herd,  a  religious  sisterhood  of  the  Ro- 
man CathoUc  faith.  "Its  general  purpose 
and  object  are.  to  reform  fallen  women, 
and  to  afford  protection  to  other  females 
whose  circumstances  in  life  might  en- 
danger their  virtue;  and  its  plan  of  oper- 
ation Is  to  surround  the  above-mentioned 
classes  of  females  with  virtuous  influ- 
ences, and  accustom  them  to  habits  of  in- 
dustry and  self-respect"  This  corporation 
owns,  occupies,  and  exclusively  controls  a 
building  or  home  in  the  city  of  St  Paul, 
known  as  the  "House  of  the  Good  Shep- 
herd," and  has  so  owned,  occupied,  and  con- 
ducted the  same  since  about  the  year  1869. 
It  has  been  the  custom  for  many  years  past 
for  the  municipal  court  of  the  city  of  St 
Paul  to  commit  female  prisoners  to  the 
House  of  the  Good  Shepherd,  from  time  to 
time,  as  they  were  convicted  of  misdemean- 
ors, subjecting  them  to  imprisonment,  under 
the  charter  and  ordinances  of  the  city.  Such 
comimitment  was  pursuant  to  an  ordinance 
of  the  city  declaring  such  house  to  be  a 
workhouse  for  female  prisoners.  The  city 
has  paid  to  the  House  of  the  Good  Shepherd 
during  the  past  six  years,  for  the  board, 
lodging,  and  care  of  such  female  prisoners, 
in  all  $7,200.  During  the  month  of  April, 
1895,  it  so  kept  and  cared  for  certain  femalo 
prisoners  of  the  dty,  for  which  It  charged 
$3.25  per  week  for  each  prisoner,  amounting 
to  $71.50,  which  amount  was  allowed  by  the 
city,  and  It  was  about  to  i>ay  the  same,  when 
this  action  was  commenced.  The  city  of  St. 
Paul  has  a  public  workhouse,  but  it  denies 
that  it  has  faculties  for  properly  caring  for 
female  prisoners  therein.  There  are  many 
other  allegations  both  In  the  complaint  and 
answer,  which  are  not  admitted,  but  they 
are  aU  Immaterial  save  two.  The  complaint 
alleges  that  the  plaintiff  is  a  taxpayer  of 
the  city;  also,  in  effect,  that  the  city 
threatens  to  and  intends  to  continue  in  the 
future  to  send  its  female  prisoners  to  the 
House  of  the  Good  Shepherd,  and  contract 
with  It  for  their  detention,  board,  and  care, 
and  pay  for  the  same  from  the  public  funds 
of  the  oily.  These  allegati(»i8  are  put  in 
Issue  by  the  answer  of  the  city,  but  it  con- 
tains no  disclaimer  of  such  Intention;  on  the 
contrary,  It  maintains  that  the  ordinance 
referred  to  is  valid.  The  answer  of  the 
House  of  the  Good  Shepherd  disclaims  any 
purpose  to  ask  or  accept  any  compensation 
for  the  care  of  such  prisoners  in  the  future. 
Tbe  first  and  important  question  presented 
by  the  admitted  facts  is  whether  the  ordi- 
nance In  question  is  valid.  The  city  of  St. 
Paul,  as  a  municipal  corporation,  has  only 
such  iwwers  and  rights  as  have  been  ex- 
pressly granted  to  It  by  the  legislature,  or 
which  are  Incident  thereto,  and  necessary  to 
carry  those  powers  Into  effect  The  author- 
ity of  the  city  to  enact  the  ordinance  in  ques- 
tion is  subsection  36,  §  3,  subc.  4,  c.  26,  Sp. 
Laws  1868.  which  reads  thus:  "The  com- 
mon council  of  said  city  may  provide  by  or- 
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dlnance  that  any  one  conrlcted  of  an  offense 
before  the  city  Justice,  subjecting  such  of- 
fender to  imprisonment  under  the  charter 
and  ordinances  of  said  city,  may  be  kept  at 
hard  labor  in  any  workhouse  established  by 
said  city  for  that  purpose,  or  in  case  of  a 
male  offender  may  be  kept  at  hard  labor 
during  his  term  of  Imprisonment  in  such 
workhouse  or  upon  the  public  streets  and 
improvements  of  said  city,  or  both ;  and  may 
also  proYlde  by  ordinance  that  any  one  con- 
victed of  an  offense  before  the  city  Justice 
as  aforesaid,  and  committed  upon  non-pay- 
ment of  a  fine  Imposed,  may  be  kept  at  hard 
labor  in  any  workhouse  of  said  city  as  afore- 
said, or  in  ease  of  a  male  offender,  may  be 
kept  at  bard  labor  either  in  such  workhouse 
or  upon  the  public  streets  and  improvements, 
or  both,  until  such  persons  shall  work  out 
the  amount  of  such  fine  at  such  rate  of  com- 
pensation as  said  common  council  may  pre- 
scribe, for  a  time  not  exceeding  the  term  of 
such  commitment,  and  the  common  council 
shall  have  full  power  to  establish  by  ordi- 
nance all  needful  regulations  for  the  securi- 
ty of  such  prisoners  thus  employed,  and  to. 
prevent  escape  and  to  Insure  proper  disci- 
pline, and  shall  have  power  to  establish  a 
suitable  workhouse  In  said  dty  for  the  pur- 
pose aforesaid,  and  under  such  regulations 
as  the  said  common  council  may  provide." 
This  authorized  the  council  of  the  city  to 
provide  by  ordinance  that  any  person  con- 
victed of  an  offense  punishable  by  imprison- 
ment under  the  charter  or  ordinances  of  the 
city,  or  who  was  committed  for  the  non- 
payment of  a  fine  imposed  upon  Ms  convic- 
lion,  might  be  kept  at  bard  labor  in  any 
workhouse  established  by  the  city  for  that 
purpose.  It  gives  the  city  full  power  to  es- 
tablish needful  regulations  for  the  security 
and  discipline  of  such  prisoners;  also  to  use 
the  county  Jail.  There  is  no  room  for  con- 
troversy as  to  the  meaning  of  the  term 
"workhouse"  as  used  in  this  legislative  grant 
of  power  to  the  city.  The  word,  in  this 
state,  has  a  well-defined,  popular,  and  legal 
signification.  It  Is  a  place  or  prison  where 
persons  convicted  of  minor  offenses  and  mis- 
demeanors may  be  confined  and  kept  at  la- 
bor. All  prisons.  Jails,  and  workhouses  of 
this  state  for  the  imprisonment  of  persons 
convicted  of  public  offenses  of  any  grade 
must  be  so  far  public  that  the  superinten- 
dents or  keepers  thereof  must  be  public  offi- 
cers or  agents,-  whom  the  courts  may  com- 
mand to  receive  into  their  custody  and  de- 
tain the  persons  convicted  of  crime,  and  sen- 
tenced to  be  confined  therein.  Such  places 
of  imprisonment,  and  the  keepers  thereof, 
must  be  subject  to  the  control  of  the  proper 
public  authorities.  It  was  such  a  public 
workhouse  that  the  city  was  authorized  to 
establish.  Pursuant  to  such  power,  the  city 
Jail  was,  by  ordinance  approved  October, 
1869.  declared  to  be  the  wortthonse  of  the 
city  of  St.  Paul.  The  chief  of  police  was 
made  Its  superintendent,  and   a  board   of 


managers,  consisting  of  the  Junior  aldemuL 
of  each  ward,  was  created,  and  given  geir 
eral  suoervlelon  over  the  workhoase  and  \i' 
management  thereof,  with  authority  to  pre- 
scribe the  kind  of  labor  at  which  tbe  prison- 
ers might  be  employed,  and  to  make  ali 
proper  rules  for  the  govemtnent  of  sua 
workhouse.  On  the  same  day,  tbe  onlr 
nance  here  In  question  was  approved,  la 
provisions  are  as  follows: 

"Section  1.  That  the  charitable  instituU.-s 
known  as  the  'House  of  the  Good  Shepherd.' 
and  located  in  the  city  of  St.  Paul,  is  herebr 
established  and  declared  to  be  a  woi^ho3.«e 
for  female  prisoners,  under  tbe  charter  and 
ordinance  of  said  ci^. 

"Sec.  2.  It  shall  and  may  be  la^vfiil  for  tbe 
city  Justice  of  said  city  to  commit  to  the  can 
and  custody  of  the  superintendent  of  said 
House  of  the  Good  Shepherd  any  female  wbo 
has  been  convicted  of  any  offense  before  hiiL, 
subjecting  such  female  offender  to  impriscn- 
ment  under  the  charter  and  ordinances  of 
said  city,  and  said  sui>erfntendent  shall  kerp 
such  prisoner  at  bard  labor,  suitable  to  her 
condition,  in  the  said  workhonse,  for  aoj 
time,  not  exceeding  thirty  days  to  be  desig- 
nated in  such  commitment,  nie  said  super- 
intendent shall  have  authority  to  prevent 
the  escape  of  such  prisoners,  and  to  insure 
proper  discipline  in  said  workhouse,  and  if 
necessary  to  require  the  assistance  of  the 
chief  of  police,  or  any  police  officer,  to  main- 
tain such  discipline,  and  to  prevent  the  es- 
cape of  such  prisoners. 

"Sec.  8.  Any  prisoner  committed  to  said 
woiUonse  in  default  of  payment  of  any  fin« 
or  costs,  may  at  any  time  pay  the  superis- 
tendent  the  amount  of  such  fine  or  cost£. 
and  shall  be  allowed  at  the  rate  of  twent^r- 
five  cents  per  day.  Including  board,  for  ber 
labor  in  commutation  of  her  fine  and  costs: 
and  upon  such  payment,  or  upon  paymem 
of  any  balance  due  after  deducting  wort, 
that  may  have  been  performed  by  her.  or 
upon  the  prisoner  working  out  the  amount  of 
such  fine  and  costs,  or  If  she  shall  be  othei^ 
wise  legally  entitled  to  her  diBctuurge,  tbe 
superintendent  shall  set  said  prisoner  at  lib- 
erty, and  shall  notify  the  city  clerk  of  sur:t 
discharge. 

"Sec.  4.  Any  person  committed  to  said 
workhouse  may  be  released  at  any  time,  up- 
on the  resolution  of  the  common  council. 

"Sec  5.  The  superintendent  of  said  woifc- 
house  shall  make  monthly  reports  to  th* 
common  council  of  tbe  number  of  prisonen 
received  and  discharged,  and  of  the  amount 
of  fines  and  costs  paid  by  the  prisoners,  if 
any.  and  shall  be  paid  out  of  tbe  general 
fund  of  said  city,  the  same  compensation  p«r 
week  for  the  board  of  said  prisoners  as  is 
allowed  to  the  keeper  of  tbe  city  Jail:  pro- 
vided, that  said  city  shall  not  become  re- 
sponsible for  maintaining  or  supporting  aid 
workhouse,  except  for  the  board  of  city  piia- 
oners  under  this  ordinance." 

Clearly,  this  ordinance  is  in  excess  <a  the 
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anthority  conferred  upon  tbe  city,  and  ia 
▼Old  for  tbat  reason.     Aa  a  legal  proposition 
(the  question  of  prepriety  of  bo  doing  aside), 
the  city  conncU  had  as  much  power  to  e«- 
tablish  and  declare  any  church  In  the  dty 
a  worlchouse  for  female  priaoners,  and  au- 
thorize the  city  courts  to  commit  any  fe- 
male convict  to  the  custody  of  the  rector  or 
pastor  of  the  church,  and  require  and  au- 
thorize htm  to  keep  such  prisoners  at  hard 
labor  not  exceeding  80  days,  and  to  make 
monthly  reports  to  the  city  council,  as  it  had 
to  declare  the  House  of  the  Good  Shepherd, 
or  any  other  institution  not  subject  to  pub- 
lic control,  snob  a  workhouse.     A  compari- 
son of  the  ordinance  in  question  with  the 
one  establishing  the  city  jail  as  a  woi^house 
is  invited  by  counsd  for  the  city,  and  he 
claims  "that  the  House  of  the  uood  Shep- 
herd was  made  as  much  a  municipal  agency 
for  the  suppression  of  crime  as  the  jail  was." 
If  by  this  we  are  to  understand  that,  after 
the  passage  of  the  ordinances,  it  was  as 
much  a  public  workhouse  as  tbe  city  jaU 
was,  the  proposed  test  will  prove '  fatal  to 
the  claim.    The  city  Jail,  declared  by  the  or- 
dinance to  be  a  workhouse,  was  a  putrfic 
building,   subject  to  exclusive  public  con- 
trol.   A  superintendent  and  a  board  of  man- 
agers of  the  workhouse  wer^  appointed  and 
created  by  the  ordinance,  who  were  all  pub- 
lic  officers.     In  short,   a  public  workhouse 
was  established  by  the  first  ordinance.    The 
reverse  is  true  as  to  the  second.    The  build- 
ing declared  to  be  a  workhouse  is  the  sub- 
ject of  private  ownership  and  private  con- 
trol.    No  superintendent  and  board  of  man- 
agers of  the  supposed  workhouse  are  pro- 
vided for.     The  superintendent  of  the  House 
of  the  Good  Shepherd  is  not  a  public  <^cer 
or  agent     Neither  the  place  where  the  con- 
victs are  to  be  imprisoned  nor  the  managers 
thereof  are  in  any  manner  subject  to  the 
control   of  any  pnbllc  authority.     The  mu- 
nicipal court  has  no  power  by  its  commit- 
ment to  command  the  superintendent  to  re- 
ceive and  detain  prisoners  in  the  House  of 
the  Good  Shepherd,  for  it  is  a  private  in- 
stitution, controlled  exclusively  by  a  private 
cnaritable  corporation.     As  already  snggest- 
ed,  the  only  workhouse  the  city  was  authw- 
ised  to  establish  was  a  public  workhouse, 
which  should  be  governed  and  controlled  by 
municipal    authority.     The   ordinance    does 
not  establish  such  a  workhouse.     It  is  void, 
and  all  commitments  of  female  prisoners  to 
the  House  of  the  Good  Shepherd  by  the  city 
courts  are  void.    It  necessarily  follows  that 
any   contracts  on  the  part  of  the  city,  ex- 
press or  implied,  for  the  future  detention 
and  support  of  prisoners  in  an  institution  to 
-which  such  priaoners  cannot  be  legally  com- 
mitted, are  also  Illegal. 

But  it  does  not  f<^ow  from  this  conclusion 
tbat  tbe  plaintiff  is  of  right  entitled  to  in- 
voke tbe  aid  of  a  court  of  equity  to  enjoin 
tbe  payment  of  the  claim  of  the  House  of 
the  Good  Shepherd  for  past  services  in 
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iMardlng  and  caring  for  aach  prisoners,  or 
to  compel  an  accounting  between  it  and  the 
city  for  money  paid  to  it  in  the  past  for 
such  servicea^  While  it  la  true  that,  upon 
grounds  of  sound  public  policy,  the  doc- 
trine of  ultra  vires  la  applied  with  greater 
strictness  to  municipal  than  to  private  cor- 
porations, and  that  in  this  state  a  tazi>ayer 
may  enjoin  an  unauthorised  appn^riatlon 
of  public  money,  yet  in  cases  where  the 
proposed  appropriation  is  only  technically  Il- 
legal, and  it  would  be  more  inequitable  to 
grant  the  injunction  than  to  refuse  it.  It 
may  be  refused.  The  payment  of  the  $71JM). 
which  the  plaintiff,  as  a  taxpayer,  seeks  to 
enjcto  in  this  case^  Is  not  a  proposed  gra^ 
tulty  to  a  private  party,  or  to  a  religious 
society  or  school,  as  claimed  by  him,  but 
it  is  honestly  due  to  the  Hoose  of  the  Good 
Shepherd  for  boarding  and  caring  for  pris- 
oners at  the  request  of  the  city  of  St.  Paul, 
and  at  the  command  of  her  courts,  made 
pursuant  to  an  ordinance  of  the  city,  which 
has  been  in  force  and  acquiesced  in  by  citi- 
zens and  taxpayers  for  nearly  a  quarter 
of  a  century.  Although  it  is  tme  Ahat,  by 
reason  of  the  invalidity  of  the  ordinance, 
the  city  was  not  authorized  to  contract  for 
such  board  and  care,  yet  the  contract  was 
made  and  executed  in  good  faith  on  one 
side,  before  the  ordinance  was  declared  in- 
valid by  any  Judicial  authority.  The  city 
has  received  f uU  consideration  for  the  pro- 
posed payment,  and,  in  equity  and  good  con- 
science, the  claim  ought  to  be  paid;  and  a 
refusal  to  enjoin  Its  payment,  under  such 
circumstances,  by  the  trial  court,  was  a 
proper  exercise  of  its  discretion. 

Whether  a  taxpayer  may,  in  a  proper  case, 
maintain  an  action  in  his  own  name  to  com- 
pel a  municipal  corporation  and  parties  to 
whom  it  has  paid  public  funds  fraudulently 
or  on  Illegal  contracts  to  account  as  to  such 
fonds,  and  require  the  amount  thereof  to  be 
paid  to  the  corporation,  is  a  question  which 
we  are  not  called  on  to  discuss  or  decide  in 
this  case.  If  such  an  action  can  be  main- 
tained in  any  case,  the  plaintiff  has  not,  by 
the  allegations  of  his  complaint,  shown  him- 
self entitled  to  invoke  the  aid  of  equity  to 
compel  a  repayment  to  the  city  of  the 
amount  heretofore  paid  by  it  to  its  co-de- 
fendant for  the  board  and  care  of  Its  pris- 
oners. Waiving  the  technical  objection  that 
there  is  no  allegation  in  his  complaint  that 
he  has  requested  the  dty  to  bring  such  an 
action,  we  are  of  the  opinion  that,  on  the 
merits,  he  is  cot  entitled  to  maintain  this 
action  for  the  purpose  of  compelling  such  re- 
payment, for  the  simple  reason  that  it  would 
be  grossly  inequitable  to  permit  him  to  do 
so.  The  reasons  we  have  suggested  why 
the  payment  of  the  $71.50  ought  not  to  be 
enjoined  apply  with  greater  fMce  to  past 
payments.  It  cannot  be  claimed  that  the 
parties  to  whom  tbe  payments  were  made 
had  any  knowledge  of.  the  invalidity  of  the 
ordinance,  or  of  the  Judgments  of  the  conrt 
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committing  prlsonera  to  their  custody;  and 

the  taxpayers  of  the  city  liave  stood  by  for 
years,  witliout  objecting,  while  they  boarded 
and  cared  for  such  prisoners,  and  accepted 
their  pay  for  fair  services  rendered,  relying 
on  the  ordinance,  jodgmMits,  and  the  con- 
tract of  the  city.  Neither  the  plaintiff  nor 
any  other  taxpayer  is  entitled  to  the  aid  of 
equity  to  compel  a  repayment  to  the  city  of 
the  amounts  so  received. 

But  a  third  claim  ib  made  by  the  plain- 
tiff, to  the  effect  tliat  the  city  threatens  and 
intends  to  continue  in  the  future  the  prac- 
tice of  the  past  as  to  committing  its  female 
prisoners  to  the  custody  of  the  House  of  the 
Grood  Shepherd,  and  to  enter  into  contracts 
with  it  as  to  the  detention,  care,  and  board 
of  such  prisoners,  and  to  pay  for  the  same 
with  public  money.  If  the  plaintiff  estab- 
lishes this  claim  on  the  trial,  he  will  be 
entitled  to  an  injunction  restraining  the  dty 
from  entering  into  such  unauthorised  coo- 
tracts.  Sinclair  v.  Board,  23  BCinn.  4M.  Aa 
already  stated,  the  pleadings  raise  an  issue 
as  to  the  intention  and  purpose  of  the  city 
as  to  cantinuing  the  use  of  the  House  of 
the  Good  Shepherd  as  a  workhouse,  and 
making  contracts  for  the  support  of  its  pris- 
oners therein.  The  plaintiff  was  entitled  to 
have  this  iasue  tried,  and  the  court  erred  in 
dismissing  the  action  without  a  trial  of  this 
particular  issue.  Order  reversed,  and  anew 
trial  granted. 


FIBST  NAT.  BANK  OP  SHAKOPEB  v. 
HOW. 

(Supreme  Oonrt  of  Minnesota.    Jane  10,  1896.) 

Exemptions  —  Co-opsrativb  Life  Insukance  — 

CoN8TITCTIor»AL    LaW— TiTLB  OF    ACT. 

Section  3312,  Gen.  St  18W,  providing 
that  the  money  to  be  paid  by  co-operative  or 
assessment  life  insurance  associationB  shall  be 
exempt  from  execution,  construed,  and  held, 
following  How  v.  How  (Minn.)  63  N.  W.  627, 
that  it  exempts  such  money  from  ezecation  aft- 
er it  has  been  paid  to,  and  wliile  It  remains  in 
the  hands  of,,  the  beneficiary  named  in  the  cer- 
tificate or  policj  of  such  associations.  Beld,  fur- 
ther, that  the  statute  of  which  this  section  is  a 
part  does  not  include  more  than  one  subject, 
and  is  constitutional. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Scott  county; 
Francis  Cadwell,  Judge. 

Action  by  the  First  National  Bank  of 
Shakopee,  Minn.,  against  Mary  M.  How. 
From  an  order  refusing  the  appointment  of 
a  receiver,  plaintiff  appeals.    Affirmed. 

Southworth  &  Ck>Uer,  for  appellant  H. 
J.  Peck,  for  respondent 

8TABT,  a  J.  The  plaintiff  is  a  judgment 
creditor  of  the  defendant,  and  on  the  15th 
day  of  July,  1895,  It  instituted  supplemental 
proceedings  against  her.  Upon  her  disclo- 
sure in  such  proceedings  the  i^intiff  moved 
the  district  court  for  the  appointment  of  a 


receiver  of  certain  mon^  in  her  bands  for 
the  purpose  of  applying  it  to  the  pajment  <i 
the  plaintiff's  Judgment  This  motion  wm 
opposed  by  the  defendant  on  tiis  Kround  that 
the  fund  or  money  so  in  her  hands  was  ex- 
empt The  court  denied  the  motion  on  that 
ground,  and  from  its  order  the  plaintiff  ap- 
pealed. The  further  here  material  facts,  u 
they  appear  from  the  record  and  the  fiad- 
ings  of  the  trial  court,  are  in  substance  these; 
The  husband  of  the  defendant,  David  L. 
How,  died  Decembo:,  1893,  leaving  certaia 
certificates  and  policies  of  insurance  of  the 
aggregate  amount  of  $15,000  upon  liis  Ufe  ia 
a  number  of  co-operative  assessment  associ- 
ations and  Insurance  companies,  in  whldi 
the  defendant  was  named  as  the  beneficiaij. 
After  the  deaith  of  her  husband,  and  on  Feb- 
ruary 17,  1894,  the  defendant  duly  made  u 
assignment  for  the  benefit  of  her  creditors, 
and  in  the  schedule  of  her  assets  these  cer- 
tificates and  policies  were  set  forth,  bat 
were  claimed  by  her  as  exempt  QCIte  cred- 
itors of  the  defendant,  including  the  plaia- 
tiff,  claimed  tliat  the  certificates  and  poUdct 
and  the  amounts  due  thereon  were  not  ex- 
empt A  hearing  was  had  on  the  respectiTC 
claims  of  the  defendant  and  her  creditors  is 
the  insolvency  proceedings  in  the  district 
court,  wltich  h^d  that  the  certificates  and 
policies,  and  aU  of  them,  and  tlie  amooxii 
due  thoeoQ,  were  exempt  from  axecudco. 
and  tliat  they  did  not  jpass  to  tbe  aasigoK 
for  the  benefit  <tf  creditors  by  the  deed  of 
assignment  The  plaintiff  in  this  case,  wiib 
other  creditors,  appealed  frwn  this  decisi<in 
of  the  distriot  court  to  tiUs  court,  which  af- 
firmed the  decision  of  the  trial  conrt  Hev 
V.  How  (Minn.)  61  N.  W.  456,  63  N.  W.  627. 
After  the  decision  of  this  court  h<^ding  tbat 
the  certificates  and  policies  and  the  anu>mii 
due  thereon  were  exempt,  and  therefore  did 
hot  pass  to  the  assignee,  the  defendant  o^ 
lected  on  these  Identical  certificates  and  p<.'I- 
icies  the  sum  of  (9,675,  and  now  has  tiu$ 
amount  It  is  this  fund  so  paid  to  the  de- 
fendant on  the  certificates  and  polides  ia- 
volved  in  the  former  appeal,  and  which  sbr 
still  retains,  that  the  plaintiff  seeks  to  have 
a^kUed  to  the  payment  of  its  jndgmen: 
through  the  app<rintinent  of  a  receivo-.  Tbe 
question  whether  this  fund  Is  exempt  in  the 
hands  of  the  defendant  was,  in  effect,  de- 
cided by  the  diciaions  of  this  court  in  the 
Case  of  How.  The  statute  under  which  Lbe 
exemption  is  claimed  is  this:  "The  m(»>ej 
or  other  benefit,  charity,  relief  or  aid  to  be 
provided  or  rendered  by  any  corporatioD, 
association  or  society  authorized  to  do  busi- 
ness under  this  act  shall  be  exempt  trcua  ex- 
ecution, and  shall  not  be  liable  to  be  seised, 
taken  or  appropriated  by  any  legal  or  equi- 
table process  to  pay  any  debt  or  liability  of  « 
member."  Gen.  St  1884,  {  3312.  This  stat- 
ute exempts  the  fund  from  execution  at  the 
suit  of  the  creditors  of  the  beaeficjarr  ■* 
well  as  from  seizure  by  the  creditors  of  tbe 
deceased     member,     and     is     constitntioosl. 
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Brown  t.  Balfour,  46  Minn.  68,  48  N.  W.  601; 
How  V.  How,  61  N.  W.  456,  63  N.  W.  627. 

It  la  claimed,  however,  by  the  plaintiff, 
tliat  the  question  whether  the  money,  of 
which  the  certificates  and  policies  were  the 
representatlTes,  was  exempt  after  it  was 
paid  over  by  the  associations  to  the  benefici- 
ary, and  while  it  remained  In  her  hands,  was 
not  decided  In  the  former  case,  but  was  ex- 
pressly reseryed.  This  is  a  misconception 
of  the  (pinion  of  the  court  In  that  case.  The 
question  inyolyed  therein  was  not  whether 
the  certificates,  policies,  and  the  money  due 
thereon  were  exempt  before  the  money  was 
paid  over  to  the  beneficiaty,  but  whether  the 
money  or  fund  was  exempt  from  an  execu- 
tion against  her,  or  whether  the  certiflcates, 
policies,  and  the  money  due  thereon  passed 
by  her  deed  of  assignment  as  nonexempt 
property  to  her  assignee  for  the  benefit  of 
her  creditors.  It  was  held  that  they  did 
not  pass  to  the  assignee,  and  the  decision 
of  the  district  court,  holding  that  all  of  the 
policies  and  the  amount  due  there<»  were 
exempt  from  execution,  and  that  the  as- 
signee was  not  ^ititled  to  any  part  thereof, 
waa  affirmed.  It  Is  true  that  the  specific 
question  whether  the  money  due  on  the  cer- 
tificates or  policies  would  be  exempt  after  it 
was  paid  to  the  beneficiary  was  not  dis- 
cussed in  the  former  opinion,  for  the  reasMi 
tbat  it  was  assumed  by  the  court  aind  coun- 
sel that.  If  the  statute  was  constitutional,  the 
utoney  due  on  the  policies  was  exempt  in  the 
bands  of  the  beueflciaiy.  The  decision  of 
tbe  trial  court  could  not  have  been  affirmed 
ou  any  other  basis,  because  this  money  due 
on  the  policies  was  not  property  acquired 
after  the  defendant  made  her  assignment, 
but  the  right  to  the  money  rested  in  her  at 
tbe  death  of  her  husband,  and  before  her 
assignment  If  it  was  not  exempt  In  her 
bands.  It  belonged  to  her  assignee  for  tUb 
benefit  of  her  creditors,  as  soon  as  she  re- 
c-i^ived  It;  and  the  order  of  the  trial  court 
tx>  the  effect  that  the  assignee  was  not  en- 
titled to  tbe  amounts  due  on  the  policies 
would  haye  been  error. 

Tbe  reservation  in  the  opinion  In  the  for- 
mer case  is  in  these  words:  "Whether  or 
not  these  funds  will  always  remain  exempt 
ii^fter  they  reach  the  hands  of  Mary  M.  Bow, 
a.nd  whether  they  may  not  lose  their  exempt 
cbaracter,  the. same  as  other  exempt  prop- 
erty, or  the  proceeds  thereof,  when  convert- 
ed Into  property  not  exempt,  we  do  not  de- 
cide." In  this  there  Is  no  suggestion  that 
nbe  fimds  will  not  be  exempt  when  and  as 
soon  as  they  reach  the  hands  of  the  benefici- 
a.ry.  but  the  suggestion  is  whether  they  will 
iLlivays  remain  exempt  in  her  hands,  or, 
llfce  other  exempt  pn^erty,  they  may  not 
locte  their  exempt  character  when  converted 
into  property  not  exempt.  The  latter  Is  the 
only  question  which  we  did  not  decide  In  the 
former  case.  The  very  reason  assigned  in 
tlae  opinion  for  holding  the  statute  constitu- 
tional necessarily  assumes  that  the  Inten- 


tion of  the  atatata  was  to  exempt  from  exe- 
cution the  money  In  the  hands  of  the  bene- 
ficiary or  donee.  The  question  whether  this 
fund  is  exempt  in  the  hands  of  the  bene- 
ficiary la  no  longer  an  open  one.  It  was  set- 
tled in  favor  of  the  defendant  in  the  cases 
to  which  we  have  referred.  But,  if  it  was 
an  open  question,  we  are  of  the  opinion  that 
the  statute  in  que8tl<m  was  intended  to  and 
does  exempt  from  execution  the  money  or 
fund  paid  by  co-operative  and  assessment 
life  insurance  associations  on  their  policies 
after  it  la  received  by  tbe  beneficiary.  The 
statute  was  intended  to  secure  to  the  widow 
and  children  of  a  deceased  member  a  fund 
for  their  suronrt  al!ter  the  death  of  the  hus- 
band and  father;  and,  in  order  to  render  It 
certain  that  its  beneficent  purpose  shoiild 
not  be  defeated,  it  exempts  the  fund  from  ex- 
ecution. To  Interpret  tbe  statute  so  as  to 
^empt  the  fund  only  while  it  Is  in  the  hands 
of  the  association  would  defeat  the  purpose 
of  the  law,  and  justly  expose  the  legislature 
to  the  charge  of  jpalterlng  with  the  benefici- 
ary in  a  double  sense.  What  benefit  is  it  to 
an  unfortunate  widow  to  be  modidngly  told 
that  the  money  provided  by  her  husband  for 
her  support  is  exempt  from  execution  so  long 
as  tt  remains  In  the  hands  of  the  insurance 
company,  where  It  can  do  ber  no  possible 
good,  but,  whea  she  reaches  out  her  hand  to 
take  the  money,  ha  creditors  may  wrest  it 
from  her  grasp.  Such  Is  not  the  meaning  of 
the  statute.  It  exempts  tbe  money  from 
executiCHi  in  the  hands  of  the  beneficiary. 
This  construction  does  not  render  the  statute 
unconstitutional,  as  including  more  than  one 
subject,  as  claimed  by  the  plaintiff.  Tbe 
protection  of  a  fund  secured  to  a  beneficiary 
through  tbe  instrumentality  of  co-operative 
or  assessment  life  Insurance  associations  by 
exempting  It  from  execution  is  so  intimately 
connected  with  the  subject  of  the  Incorpora- 
tion and  regulation  of  such  associations  as 
to  be  Included  in  the  provisions  of  the  stat- 
ute in  question,  the  title  of  which  is  "An  act 
to  provide  for  incorporation  and  r^ulatlon 
of  co-operative  or  assessment  life,  endow- 
ment and  casualty  insurance  associations 
and  societies."  Laws  1885,  c.  184;  Saper- 
vlsors  V.  Heenan,  2  Minn.  330  (6a  281);  State 
v.  Klnsella,  14  Minn.  524  (GU.  395);  State  v. 
Oassldy,  22  Minn.  812.    Order  affirmed. 


In  re  NICOLIN. 

RICHTEB  V.  MEKCHANTS*  NAT.  BANK  OP 
ST.  PAUL  (two  cases). 

(Supreme  Court  of  Minnesota.    June  19,  1B96.) 

IRSOLVBHCT  —  APPBALABLE    OrDSRS  —  FlLIHO    OP 

Claims— DiscKETioR  or  Codbt, 
L  An  order  denying  the  petition  of  a  cred- 
itor in  insolvency  proceedings  to  be  permitted  to 
file  his  claim  for  allowance  with  the  assignee 
after  the  expiration  of  tbe  time  limited  is  ap- 
pealable, but  an  order  granting  sach  petition 
IS  not  appealable,  as  it  can  be  reviewed  on  ap- 
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pe*l  from  the  Jndsment  eatabttshiag  tlie  ersdlt* 
or's  cUini. 

2.  The  making  of  an  order  granting  or  re- 
fnslng  sQch  petition  is  a  matter  of  discretion 
witli  tlie  trial  court,  and  the  order  will  not  be 
set  aside  on  appeal  unless  there  was  a  dear 
abuse  of  such  discretion.  Held,  further,  that 
the  trial  court  did  not  abuse  its  discretion  tn  per- 
mitting the  claimant  herein  to  file  his  cntim 
with  the  assignee  after  die  time  limited  had  ex- 
pired. 

(Syllabus  bf  the  Court.) 

Appeal  from  district  eoort,  Scott  ooimty; 
Francis  Oadwell.  Jndge. 

Petition  by  AngOMt  Bichter  tot  leave  to  file 
hla  claim  with  the  assignee  of  Frank  Nlodin, 
iBsolTent  The  petition  was  granted,  and  the 
Merchants'  National  Bank  of  St.  Paul,  a  cred- 
itor of  the  insolyent,  appeals.  The  assignee 
allowed  the  claim,  and  said  bank  appealed  to 
the  district  cour^  where  there  was  a  Judg- 
ment for  the  claimant,  and  from  such  jndg- 
m^t,  also,  the  bank  appeals.  Order  and  Judx- 
ment  affirmed. 

DaTls,  Kellogg  &  Severance,  for  appellant. 
Peck  A  Hutton.  for  respondent. 

START,  a  J.  The  Inaolrent  In  this  mat- 
ter, on  March  27,  18S3,  made  an  assignment 
for  the  benefit  of  his  creditors  under  the  In- 
solvency  laws  of  the  state.  On  April  23, 
1894,  the  district  court  made  its  order  requir- 
ing that  all  claims  against  the  estate  of  the 
Insolvent  be  presented  to  the  aaslgnee  on  or 
before  Jnne  1, 1884,  and  farther  directed  that 
notice  of  the  order  be  given  by  publication  and 
by  mailing  a  copy  thereof  to  each  of  the  cred- 
Iton  of  the  Insolvent  known  to  the  assignee. 
On  Angost  12,  1896,  the  claimant  herein  pre- 
sented his  petition  to  the  district  court  tot 
leave  to  file  his  claim  with  tlie  assignee  for 
allowance.  The  court,  upon  a  bearing  of  said 
petition,  on  notice  to  all  parties  interested,  on 
Septemljer  16,  1S96,  made  its  order  granting 
the  petition,  from  which  order  the  appellant, 
a  creditor  of  the  insolvent,  appealed  to  tliis 
court  The  assignee  allowed  the  claimant's 
demand,  and  from  such  allowance  the  appel- 
lant appealed  to  the  district  court,  where  a 
trial  was  had,  and  Judgment  altered  in  favor 
of  the  claimant,  establishing  and  allowing  his 
claim  in  the  sum  of  $10,065.46.  From  this 
Judgment  the  appellant  appealed  to  this  court 

1.  The  respondent  makes  the  point  that  the 
order  permitttng  the  datmant  to  file  his 
claim  with  the  assignee  for  allowance  Is  not 
an  appealable  order.  An  order  denying  an  ap- 
pllcatibn  of  a  creditor  to  be  permitted  to  file 
his  claim  with  the  assignee  for  allowance 
after  the  expiration  of  the  time  limited  for 
the  filing  of  claims  by  creditors  Is  an  appeal- 
able one.  It  is  final,  and  puts  an  end  to  any 
further  proceedings;  and,  if  the  making  of 
the  order  is  an  abuse  of  discretion,  the  only 
way  to  review  it  la  by  an  appeal  from  it  But 
an  order  granting  such  leave  Is  not  appeala- 
ble, tor  It  la  not  final.  The  claim  may  never 
be  allowed,  and,  If  It  Is  allowed  by  the  final. 
Judgment  of  the  court,  and  the  making  of  the 


order  was  an  alrase  of  discretion.  It  may  be 
reviewed  by  an  appeal  from  the  Jadgmeot 
The  petition,  order,  trial,  and  Judgment  are 
all  parts  of  one  ease  or  proceeding, — that  k. 
the  insolvency  proceeding,— and  by  means  of 
a  bill  of  exceptions  or  settied  case,  omtaining 
a  record  of  the  proceedings  of  the  court  vitb 
reference  to  the  making  of  the  order,  it  ma; 
lie  reviewed  on  an  api>eal  from  the  Judgment. 
2.  The  practical  administration  of  our  in- 
solvency law  in  many  particnlara  la  commit- 
ted very  kirgdy  to  tbe  discretion  of  tlie  dis- 
trict courts  of  tbe  state.  Eqiecially  is  this 
true  as  to  the  nfiiintfiiiHng  of  tiie  assets  of  tlK 
Insolvent  and  ascertaining  the  creditors  and 
the  amount  of  their  claims.  The  mufctng  of 
an  order  of  the  district  comt  graatlner  or  re- 
fusing a  creditor  leave  to  present  Us  claim  ts 
the  assignee  for  allowance  after  tlie  expii*- 
tlon  of  the  time  limited  for  so  doing  is  a  mat- 
ter of  discretion  on  the  part  of  the  oooit,  and 
it  will  not  be  set  aside  on  appeal  to  this  comt 
unless  there  was  a  clear  abuse  of  such  dis- 
cretion in  making  it  On  ttie  merits  the  onl; 
question  presented  by  these  api>eals  Is  wheth- 
er the  making  of  the  order  in  question  was  tn 
abuse  of  discretion  on  the  part  oC  tbe  trial 
court  We  are  of  the  opinion  tbat  It  was  not 
No  question  is  here  made,  or  was  in  tbe  conn 
lielow,  as  to  the  bona  fides  of  tbe  appellants 
demand.  It  is  admitted  to  be  an  bontft 
claim.  Nor  Is  It  claimed  that  the  appellant  or 
any  other  creditor  Is  prejudiced  by  the  al- 
lowance of  this  claim,  except  that  It  Increasci 
the  liabilities  of  the  estate,  whereby  the  divi- 
iatd  to  creditors  will  l>e  in  some  measuR 
reduced.  It  is  also  apparent  from  tbe  recorl 
that  tlie  making  of  tlie  order  in  no  manner 
delayed  the  settlement  of  the  estate,  as  no 
dividends  had  been  made,  and  a  large  pan 
of  the  assets  remained  to  t>e  converted  Into 
money  at  the  time  the  order  was  made.  Tbe 
etalmant's  excuse  Cor  not  sooner  presmtini; 
Ills  claim  Is  that  he  had  no  notice  of  the  at- 
der  which  limited  tbe  time  for  filing  clains 
to  June  1,  1884,  and  that  he  first  learned  ct 
the  making  of  such  order  on  August  12,  1895. 
the  day  on  which  he  made  his  petition.  The 
court  granted  his  petition  for  this  reason.  It 
is  true,  as  claimed  by  appellant  that  the  stat- 
ute does  not  require  the  making  of  an  order 
limiting  the  time  -  in  which  creditors  must 
present  their  claims,  but  the  practice  of  mak- 
ing such  an  order  and  providing  for  the  git- 
lug  of  notice  thereof  to  creditors  tias  Iieen  la 
vogue  in  many,  if  not  all,  of  the  Judicial  dis- 
tricts of  the  state  for  a  number  of  years,  and 
it  is  a  fact  that  the  court  did  make  such  an 
order  in  this  case,  and  we  are  not  prepared 
to  say,  in  view  <tf  the  admitted  facts  at  this 
case,  that  it  was  an  abuse  of  the  court's  dis- 
cretion to  permit  a  creditor  wtio  had  no  no- 
tice of  the  making  of  the  order  to  prove  bis 
claim  14  months  after  the  explratlCRi  of  the 
time  limited  in  the  order.  Ordor  and  Judg- 
ment affirmed,  with  statutory  costs  to  re- 
spondent on  one  apiieal  only. 
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DAVIS  T.  BOARD  OF  COJTKS  OF  ST. 
LOUIS  OOtmTY. 

(Supreme  Court  of  Minnesota.    June  26,  1896.) 

COMSTITUTIONIL    LaW — DOK  PSOOBSS  OF  IiAW. 

Chapter  249  of  tbf  Laws  of  1895,  prorid- 
ing  for  the  location  of  section  and  quarter  sec- 
tion comers  by  the  county  snrreyor  on  the 
iLppKcation  of  the  resident  owners  of  the  wc- 
tiou,  is  unconstitutional,  for  the  reason  that  it 
di-priTes  the  landcnners  of  their  property  with- 
out due  process  of  law. 
(SyUabus  by  the  Court.) 

Appeal  from  district  court,  St  Lools  connty; 
J.  D.  Ensign  and  Page  Morris,  Judges. 

Action  by  Fred  Davis  against  the  board  of 
county  commlsBioners  of  St.  Louis  county. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plalntiif  appeals.    Aillnned. 

O.  W.  Baldwin,  for  appellant.  G«a  M.  Ar- 
bury  and  Pbelps,  Towne  ft  Uarria,  for  re- 
spondent 

START,  a  J.  TW»  la  an  action  by  the 
plaintiff,  who  ia  county  surreyor  of  the  de- 
fendant county,  to  recover  from  the  defend- 
ant the  sum  of  |108  for  establishing  the 
section  comers  of  a  certain  section  of  land 
in  the  county  under  the  provisions  of  chi4)ttt 
249,  Laws  1S85.  The  defendant  demurred  to 
the  complaint  and  the  plaintiff  appeals  from 
an  order  sustaining  the  demurrer.  The  prin- 
cipal question  for  our  decision  Is  the  constitu- 
tionality of  the  statute  under  which  the  serv- 
ices in  question  were  rendered.  The  here 
material  provisions  of  the  statute  are  these: 

"Section  1.  Whenever  a  majority  of  the  resi- 
dent land  owners,  in  any  government  sectioo 
Is  this  state  wish  the  comers  of  the  said  sec- 
tion permanently  marked,  and  the  snlHllviS- 
k>nal  lines  definitely  located  and  the  notes  of 
tbe  same  duly  recorded  in  tiie  record  books  of 
the  surveyor's  office  of  the  county;  they  shall, 
after  giving  at  least  ten  (10)  days'  notice,  to 
each  of  tbe  resldoit  land  owners,  of  such  in- 
tention, notify  the  county  surveyor  that  they 
wisb  to  have  the  section  subdivided;  tbe  cor- 
ners permanently  marked  and  the  notes  of 
tbe  same  recorded. 

"Sec.  2.  The  surveyor  shall  at  his  earliest 
convenience  set  a  time  when  he  will  make 
siK-h  survey,  and  at  the  appointed  time  he,  or 
one  of  bis  deputies  shall  appear  and  proceed 
to  make  such  siurvey,  according  to  the  laws 
now  made  and  provided  for  the  subdivision  of 
sections,  provided  that  all  the  section  comers 
of  said  section  can  be  proven." 

"Sec.  7.  The  cost  of  tbe  survey  shall  be  di- 
vided and  paid  in  the  following  manner:  The 
surveyor  shall  keep  a  careful  account  of  tbe 
work  done  on  the  several  parts  of  the  section, 
and  of  the  help  furnished,  and  at  the  conclu- 
sion of  the  work  apportion  the  costs  in  as 
equitable  a  manner  as  possible,  for  the  reloca- 
tion of  a  section  comer  to  the  four  (4)  sec- 
tions adjacent  and  for  the  subdivision  of  the 
section  to  each  subdivlaion  according  to  the 
eosts  and  tbe  beneflts  received. 


"Sec.  8.  Tbe  rarrieyor  shall  flic  with  the 
county  auditor  a  cectUlcate  of  the  costs  ot 
making  sneb  ■Brvsy  and  the  apportionment 
to  each  sectioo  and  snb-divlslonal  parts  of  the 
sectlcm,  who  shall  assess  the  same  against  the 
property  as  other  taxes,  and  a  bill  for  the 
whole  amount  due  the  surveyor  shall  be  au- 
dited and  paid  by  the  commlssiMiers  out  of 
tbe  general  ftmds  of  tbe  county." 

It  Is  manifest  that  the  purpose  of  this  stat- 
ute Is  to  enable  a  resident  owner  of  any  por- 
tion of  a  section  of  land  to  secure  the  loca- 
tion and  martdng  of  the  section  comers,  and 
to  compel  all  otho-  owners  of  the  four  sections 
adjacent  to  contribute  equitably  to  the  ex- 
penses thereof,  by  apportioning  the  amount 
of  them  to,  and  assessing  it  upon  the  land  of, 
each.  This  is  the  single  purpose  of  the  act 
and  if  its  provisions  to  secure  such  result  are 
imconstltutlonal  the  whole  statute  fails;  for. 
dearly,  the  legislature  would  not  have  pro- 
vided for  the  advancement  of  such  expenses 
from  the  county  treasury  If  It  bad  understood 
that  the  provlaiona  for  the  apportionment  of 
the  expenses  to  the  land  benefited,  and  for 
indemnity  to  the  coimty  for  sudi  advance- 
ment were  void.  O'Brien  v.  Krenz,  36  Mtam. 
186,  30  N.  W.  468;  Meyer  v.  Berlandl.  88 
Minn.  438,  40  N.  W.  SIS. 

1.  It  Is  claimed  by  the  plaintiff  that  the 
validity  of  the  statute  may  be  sustained  on 
the  ground  that  It  la  an  exercise  of  the  power 
of  taxation.  Clearly,  the  claim  Is  untenable. 
The  exhaustlTe  brief  of  counsel  for  the  plain- 
tiff In  support  of  his  proposition  seems  to  be 
based  upon  a  misconception  of  the  provisions 
of  the  statute.  Tbe  purpose  of  the  statute  is, 
as  we  have  suggested,  private;  that  Is,  to 
provide  the  legal  machinery  whereby  the  ma- 
jority of  the  owners  of  a  section  of  land  may 
compel,  at  tbeir  pleasure,  other  owners  In 
the  same  and  adjacent  sections  to  contribute 
to  the  expenses  of  locating  the  section  comers, 
llils  Is  a  purpose  for  which  taxes  cannot  be 
levied.  Tbe  act  does  not  as  claimed  by 
plaintiff,  provide  for  taxing  districts,  and  for 
a  imiform  tax  based  on  a  cash  valuation  ot 
the  land  in  eacn  section.  The  expense  of 
locating  tbe  comers  Is  to  be  appMtloned  to 
tbe  adjacent  sections,  not  on  tbe  basis  of  their 
value,  but  on  the  basis  of  beneflts  received. 
This,  If  anything,  is  an  attempted  local  as- 
,  .lessment  for  a  local  Improvement  That  this 
Is  so,  in  its  last  analysis,  no  matter  on  what 
basis  the  county  auditor  divides  and  assigns 
the  total  burden  resting  on  a  section  to  the  sev- 
eral subdivisions  thereof,  becomes  apparent  In 
cases  where  one  man  owns  the  whole  of  one 
of  the  adjacent  sections  which  Is  assessed  as 
one  parcel.  This  statute  does  not  provide 
for  a  local  assessment  Only  municipal  cor- 
porations can  be  antborized  to  levy  assess- 
ments for  local  Improvemoits.  State  Oonst 
art  9,  i  1;  State  v.  District  (3onrt  ot  Home- 
ptn  Oa,  38  Mbm.  286,  22  N.  W.  625.  But  as 
was  Inclsivdy  said  by  the  learned  trial  Judge: 
"In  the  act  In  question  tbe  power  to  levy  the 
tax  or  assessment  is  not  delegated  to  any 
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mtinictlJAl  corporatton.  Neither  coonty,  city, 
nor  town  bAS  any  duty  or  power  In  determin- 
ing the  necessity  of  the  tax,  or  that  It  is  for 
a  public  purpose.  The  legislature  does  not  de- 
termine that  a  public  purpose  or  necessity  de- 
mands such  tax.  •  •  *  The  power  to  tax 
a  man's  land  rests  upon  the  mere  wish  of  two 
or  more  resident  landowners,  who  need  not 
even  be  citizens  of  the  state.  No  neceaalty 
need  exist  for  the  action.  None  need  be  pre- 
tended." 

2.  The  main  reliance  of  the  plaintiff  in  sup- 
port of  his  claim  that  this  act  is  constitutional 
is  that  it  Is  within  the  police  power  of  the 
state,  and  a  proper  exercise  thereof  by  the 
legislature.  We  are  of  the  opinion  that  laws 
regulating  the  locating  of  the  boundaries,  and 
fixing  permanent  monuments  to  mark  them, 
between  landowners,  and  providing  for  some 
public  officer  or  special  tribunal  to  ascertain 
the  cost  of  th<>  wwk,  and  apportion  the 
amount  thereof  to  the  respective  owners 
benefited  thereby,  and  for  collecting  the  same, 
are  in  the  nature  of  police  regulations.  And 
if  the  procedure  provided  for  determining 
the  liability  of  such  landowners,  and  enfor- 
cing the  same,  constitutes  due  process  of  law, 
such  laws  are  unquestionably  a  valid  exer- 
cise of  legislative  power.  Coeter  v.  Water 
Co.,  18  N.  J.  Eq.  54.  Such  laws,  in  principle, 
are  similar  to  laws  regulating  partition  fen- 
ces, the  constitutionality  of  which  cannot  be 
questioned,  where  provlBlon  is  made  for  no- 
tice to  the  landowners,  and  opportunity  to 
be  heard.  Such  notice  Is  essential  to  the  va- 
lidity of  the  proceedings.  McClay  v.  Clark, 
42  Minn.  863,  44  N.  W.  255;  note  to  Myers  v. 
Dodd,  68  Am.  Dec.  626-633;  7  Am.  &  Bug. 
Enc.  Law,  896.  But  the  vice  in  the  statute  in 
question  is  that  the  procedure  for  locating  the 
boundary  lines,  marldng  them  by  monuments, 
apiMrtlonlng  the  cost  to  the  property  bene- 
fited, and  mfordng  payment  thereof,  is  not 
"due  process  of  law."  The  proceedings  au- 
thorized by  the  statate  are  not  simply  admin- 
istrative, like  tax  proceedings  to  secure  a 
proper  revenue  for  the  support  of  the  gov- 
ernment, but  they  are  judicial  In  their  na- 
ture; hence  decisions  of  this  and  other  courts 
as  to  what  constitutes  "due  process  of  law" 
in  tax  proceedings  are  not  in  point.  It  is  not 
practicable  to  define  the  term  "due  process 
•of  law."  The  general  principles  for  deter- 
mining in  particular  cases  whether  the  pro- 
cedure provided  by  the  statute  is  or  is  not 
due  process  of  law  are  stated  in  the  case  of 
BardweU  v.  Collins,  44  Minn.  97,  46  N.W.315. 
See  same  case,  and  notes,  20  Am.  St.  Rep. 
564.  It  Is  only  necessary  to  here  repeat  that 
In  proceedings  of  a  Judicial  nature,  affecting 
the  property  rights  of  the  citizen,  due  pro- 
cess of  law  requires  notice  to  him,  and  an  op- 
portunity to  be  heard;  and  a  statute  affecting 
such  rlj^ts,  which  Is  not  enforceable  in  the 
usual  modes  established  with  respect  to  kin- 
dred matters  according  to  the  course  of  the 
common  law,  la  open  to  the  charge  of  de- 
priving a  party  of  his  property  without  dne 


process  of  law.  The  statute  in  qaesilon  don 
not  provide  for  notice,  actual  or  coDStmctif-e, 
to  any  of  the  landowners,  of  the  time  wbei 
the  work  is  to  be  done,  and  the  cost  appor- 
tioned to  the  several  parcels  of  land  bene- 
fited. It  does  provide  that  the  parties  sfaa!!. 
after  giving  at  least  10  days'  notice  to  resi- 
dent landowners  of  an  intention  to  bave  tte 
section  comers  located  and  marked,  notify  tte 
county  surveyor  of  their  wish  in  the  premises, 
who  tha«after  sets  a  time  for  the  makins 
of  the  survey.  Notice  of  this  time  is  not  re- 
quired to  be  given  to  any  one.  So  far  as 
nonresident  landowners  are  concerned,  there 
is  no  provision  for  notice  to  tbetn  of  an? 
kind.  Again,  the  mode  of  enforcing  the  ob- 
ligation of  a  landowner  to  contribute  his 
share  of  the  cost  of  the  work  is  not  the  nsoal 
one  established  with  respect  to  kindred  mat- 
ters according  to  the  coarse  of  the  com  moo 
law.  Und«r  the  provisions  of  this  sbatnte.  the 
obligation  of  the  landowner,  wbetb^  a  reaj- 
dent  or  nonresident,  to  contribute  to  the  ex- 
pense of  the  work,  may  be  established,  ap- 
portioned, and  enforced  by  an  arbitrary  sale 
of  his  land,  without  any  notice  cm-  hearing 
whatever.  As  already  suggested,  the  statuw 
Is  not  the  exercise  of  the  taxing  iwwer  of  the 
state,  and  the  usual  methods  of  enforcing 
taxes  are  not  the  established  modes  of  en- 
forcing the  obligation  of  the  several  land- 
owners to  contribute  to  the  cost  of  the  wott 
in  proportion  to  benefits  received,  according 
to  the  course  of  the  common  law.  The  stat- 
ute undertakes  to  relieve  private  parties  from 
the  burden  of  mforcing  the  obligations  i>j 
ordinary  judicial  procedure,  by  requiring  tbe 
auditor  to  enforce  it  by  the  legal  machinei? 
for  the  collection  of  taxes,  and  the  county 
commissioners  to  anticipate  the  collection  by 
advancing  the  cost  of  the  work  oat  of  the 
general  funds  of  the  county.  A  comparison 
i  of  the  provisions  of  this  statute  with  those 
I  of  the  kindred  statute  relating  to  line  fences 
will  set  the  arbitrary  provisions  of  the  foi^ 
mer  in  a  clearer  light.  In  the  case  of  partition 
fences,  one  party  cannot  arbitrarily  deter- 
mine for  himself  the  necessity  of  repairin; 
or  rebuilding  the  fence,  but  after  notice  to 
each  party  the  supervisors  determine  tb? 
question,  and  if  they  direct  It  to  be  done 
they  fix  the  time  for  perfomance,  and  if  the 
^  party  neglects  to  build  or  repair  his  part  of 
the  fence  within  the  time  limited  tbe  oppo 
site  party  may  do  so.  The  supervisors  then 
Judge  as  to  its  sufficiency,  ascertain  the  valne 
thereof,  and  give  a  certificate  therefor,  in- 
cluding their  fees.  Provision  is  made  for  en- 
forcing payment  ot  double  the  amonnt  of  the 
certificate  by  civil  actions.  Oen.  St.  1894,  H 
2057,  2058.  If  we  dlminate  from  this  pai^ 
tltion  fence  statute  all  ptovteioas  for  notiee 
to  the  parties;  and  for  hearing  and  deciding 
the  question  of  the  necessity  for  the  work  by 
a  disinterested  tribunal,  and  add  to  It  a  i»«- 
vision  that  the  party  baQdlBg  the  fence  may 
present  his  certificate  to  the  connty  auditor, 
who  must  assess  the  amotmt  thereof  as  a 
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tax  Ml  the  Umd  of  the  oppMrite  party,  and 
that  the  cooBty  commislonen  must  pay  the 
aaaount  of  the  certificate  to  the  holder  there- 
of, we  ahonld  have  subBtantiaUy  the  arbitrary 
provislona  of  the  statute  in  question.  We 
hold  the  Btatnte  to  be  anconstitutlonal,  for 
the  reason  that  It  deprlyes  the  landowners 
of  their  property  without  due  process  of  law. 
3.  aiie  plaintiff  farther  claims  that  he  la 
entitled  to  his  pay  for  his  work  from  the 
county,  even  If  the  statute  is  Told.  Our  (pin- 
ion is  otherwise.  The  worl^  was  not  done 
for  the  county,  or  pursuant  to  any  contract, 
express  or  implied,  with  it.  The  case  of 
Raymond  t.  CommlsslonerB,  18  Minn..  60  (Oil. 
40),  relied  on  by  the  plaintiff,  is  not  In  point; 
for  in  that  case  the  le^slature,  by  a  valid 
statute,  authorised  and  directed  the  plaintiff 
to  locate  and  surrey  a  state  road  through  the 
connty  at  the  expense  of  the  county.  There 
is  no  element  of  estoppel  In  the  case  at  bar, 
as  agrainst  the  county.  Order  aoatainlnc  de- 
mnrrer  affirmed. 


AMBS  ft  FROST  CO.  t.  SMITH  et  aL 
(Supreme  Conrt  of  Minnesota.    June  26,  1896.) 
AoTios  onNotb — Pkoof  ofOwxbbship— Vbhdok 

AKD  PnROHASSS— EVIDBSOB  OF  CoNTBAOT. 

1.  The  possession  of  a  promissory  note  by 
the  payee  with  hi*  own  indorsement  In  blanlc 
thereon  ia  prinji  fade  eTidence  of  bis  owner- 
ship of  it 

2.  To  establisli  a  contract  for  the  sale  of 
property  by  the  letters  of  the  parties,  it  mast 
appear  that  there  was  a  clear  accession  on  both 
sides  to  one  and  the  same  set  of  terms.  The  eri- 
dence  herein  considered,  and  held,  that  it  does 
not  establish  a  contract  between  the  parties 
^thin  tltis  rule. 

<8yUabus  by  the  Oonrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judge. 

Action  by  the  Ames  &  Frost  Company,  a 
coriM>ration,  against  £mest  F.  Smith  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal    Affirmed. 

Henry  M.  Farnam,  for  appellants.  Haynes 
&  Chase,  for  respondent 

START,  0.  J.  The  complaint  In  this  case 
stated  two  causes  of  action;  one  upon  a 
promissory  note,  the  other  for  a  balance 
alleged  to  be  dne  on  account  The  latter 
-was  adjusted  on  the  trlaL  As  to  the  note, 
tbe  complaint  alleged  that  the  defendants, 
at  the  time  stated,  made  and  dellrered  to 
tbe  plaintiff  their  promissory  note,  and 
tbereby  promised  to  pay  to  the  order  of  the 
plaintiff  $600  In  four  months,  with  interest 
The  answer  admits  the  mailing  and  delirery 
of  the  note,  but  as  to  whether  the  plaintiff 
waa,  at  the  commencement  of  the  action, 
tbe  owner  of  the  note,  the  defendants  have 
no  knowledge  or  Information  sufficient  to 
form  a  belief.  As  a  counterclaim  the  an- 
swer alleges  that  the  parties  hereto  entered 
into   a  contract   in    writing,    whereby    the 


plaintiff  agreed  to  sell  and  the  defendants  to 
buy  200  bicycles,  at  an  agreed  price  for  each, 
for  the  trade  of  the  defendants  during  the 
then  coming  season;  that  the  plaintiff  re- 
fused to  perform  its  part  of  the  contract, 
whereby  the  defendants  were  damaged  in 
the  sum  of  $2,500.  The  making  of  the  con- 
iract  was  denied  by  tbe  reply.  The  trial 
court  found  for  the  plaintiff  the  amonnt 
claimed  In  the  complaint,  but  did  not  make 
any  finding  as  to  the  contract  set  up  in  the 
defendants'  answer.  The  defendants  then 
moved  the  court  to  make  additional  findings 
to  the  effect  that  the  contract  alleged  in  the 
answer  was  made,  that  there  wals  a  breach 
thereof,  and  that  the  defendants  sustained 
damages  as  daimed;  which  were  refused. 
The  defendants  appeal  from  the  judgment. 
There  are  23  assignments  of  error,  but  they 
are  properly  classified  by  counsel  as  re- 
lating to  the  ownership  of  the  note,  the  ex- 
istence of  the  contract,  and  the  defendants' 
damages  for  a  breach  thereof. 

1.  The  plaintiff  on  the  trial  produced  and 
offered  the  note  In  evidence,  which  appear- 
ed to  have  been  indorsed  in  blank  by  the 
payee.  The  plaintiff  also  unnecessarily  of- 
fered oral  evidence  tending  to  show  that  it 
was  the  owner  of  the  note.  The  point  is 
made  that  the  plaintiff  waa  not  shown  to  have 
been  the  owner  of  the  note,  for  the  reason 
that  the  oral  evidence  was  incompetent  It 
is  of  no  consequence  whether  the  oral  evi- 
dence was  competent  or  not,  for  there  waa 
no  issue  as  to  the  ownership  of  the  note  un- 
der the  pleadings;  and,  further,  if  there  had 
been,  the  production  of  the  note  on  the  trial. 
Indorsed  In  blank  by  the  payee,  was  suffi- 
cient proof  of  plaintiff's  ownership.  The 
role  is  that  a  bill  or  note  payable  to  bearer 
or  Indorsed  in  blank  by  the  payee  may  be 
transferred,  like  currency,  by  delivery,  and 
possession  is  prima  facie  evidence  of  own- 
ership.    Rand.   Com.  Paper.  U  777,  1645. 

2.  The  defendants  did  not  move  the  trial 
conrt  to  make  additional  findings  as  to  the 
Issues  tendered  by  the  counterclaim  In  their 
answer.  Their  motion  was,  as  we  have 
suggested,  that  the  court  find  that  the  con- 
tract alleged  in  the  answer  was  made  by 
the  parties  hereto;  therefore  tlie  denial  of 
the  motion  was  tantamount  to  a  decision 
that  the  supposed  contract  was  never  mada 
Hence  the  question  here  is  not  whetho- 
there  was  evidence  in  the  case  which  would 
have  Justified  a  finding  that  such  a  contract 
was  made,  but  whether  the  evidence  requir- 
ed such  a  finding  as  .a  matter  of  law.  The 
evidence  rdied  on  by  defendants  to  establish 
the  contract  consists  of  the  correspondence 
between  the  parties,  containing  propositions, 
and  qualified  acceptances  thereof.  To  es- 
tablish a  contract  for  the  sale  of  property 
by  the  correspondence  of  the  parties  it  must 
appear  that  there  was  a  clear  accession  on 
both  sides  to  one  and  the  same  set  of 
terms.  An  offer  to  sell  does  not  become  a 
contract    unless    unconditionally    accepted 


Digitized  by  VjOOQlC 


2000 


67  NORTHWBSrnSBN  BBPOBfTBB. 


(Iflna 


upon  the  exact  terms  of  the  offer.  The  ac- 
ceptance mnst  be  nnqualifled  wlthont  the 
suggestion  of  any  new  terms.  Lahz  t.  Mc- 
LaughUn,  14  Minn.  72  (Oil.  55);  Hamlin  t. 
Wlatar,  31  Minn.  418,  18  N.  W.  145;  Lang- 
ellier  v.  Schaefer,  36  Minn.  361,  31  N.  W. 
680.  Tested  by  this  rule,  it  is  reasonably 
clear  that  the  correspondence  fails  te  ete 
tabllsh  the  contract  alleged  in  the  answer, 
for  it  appears  that  in  one  material  particu- 
lar at  least  the  minds  of  the  parties  never 
met.  On  Decembei  13,  1894,  the  plaintiff, 
whose  place  of  business  was  at  Chicago, 
wrote  the  defendants  at  Minneapolis  that 
if  they  would  order  100  or  200  wheels,  to 
be  taken  through  the  season  of  1806,  it 
would,  for  an  order  as  above  stated,  make 
a  net  price  for  the  wheels  of  $42.50  each; 
terms  net,  60  days  from  the  1st  of  each 
month  following  the  sale.  December  17tb 
defendants  answered,  and,  without  accept- 
ing the  proposition,  asked  for  exclusive  sale 
of  the  wheel  in  Minnesota  and  North  Da- 
kota. December  20tb  plaintiff  answered 
that  it  could  not  give  right  to  exclusive  sale. 
December  21st  defendants  replied,  saying 
they  would  accept  the  proposition  with  the 
understanding  that  such  wheels  as  they 
should  want  at  any  time  before  April  1st 
should  be  billed  as  of  that  date.  December 
22d  plaintiff  replied,  saying:  "We  are  pleas- 
ed to  have  you  accept  our  proposition  on 
the  special  wheel,  and  we  wish  yon  would 
kindly  make  us  an  order  for  from  100  to 
200  wheels,"  and,  further,  that  the  defend- 
ants' proposition  as  to  billing  wheels  want- 
ed prior  to  April  1st  as  of  that  date  was  not 
sa:tlBfactory,  but  the  plaintiff  offered  to  bill 
them  as  of  March  1st;  that  samples  could 
be  sent  at  once.  December  20th  the  de- 
fendants answered,  saying:  "Would  be  very 
much  pleased  to  have  you  ship  us  Immedi- 
ately samples  of  your  special  wheel.  Send 
us  two  each  of  the  lady's  and  gentleman's 
wheels,  all  with  wood  rims;  two  with  Mor- 
gan &  Wright,  and  two  with  Dunlop,  tires 
(the  gentleman's  wheels  to  be  with  Dunlop 
tires).  You  did  not  answer  our  question 
In  letter  of  recent  date  as  to  whether  a  low- 
er quotation  had  been  quoted  on  this  spe- 
cial wheel  to  the  competitors  we  are  to 
meet  in  this  territory.  We  presume  that 
such  is  not  the  case,  but  want  an  assurance 
from  you  to  that  effect.  Also  wish  it  un- 
derstood that  the  fact  that  we  are  buying 
this  special  wheel  of  you  is  to  be  kept  con- 
fidential, and  that  our  competitors  are  not 
to  know  from  you  that  such  is  the  case." 
On  January  5,  1895,  the  plaintiff  answered, 
saying  that  order  for  sample  wheels  had  been 
entered,  and  they  would  be  shipped  at  once, 
and  that  they  bad  quoted  the  lowest  pos- 
sible price  on  the  wheels.  No  further  com- 
munications passed  between  the  parties  un- 
til January  11th,  when  one  of  the  defend- 
ants, Mr.  Zlmmer,  was  In  Chicago,  and  met 
a  Mr.  State,  an  empioyfi  and  stockholder 
of  the  plaintiff,   whose  duties  were  to  at- 


tend to  eorrespondenoe,  make  prlccc,  ap- 
point agents,  and  work  of  that  kind,  who 
then  informed  him  that  the  plaintiff  could 
not  furnish  the  wheels  to  the  defendants, 
as  it  had  made  a  contract  with  another 
party.  Thereupon  Zlmmer  replied  that  tbe 
defendants  would  maist  on  baling  the 
wheels  in  accordance  with  the  agreement 
Tbe  next  day  he  saw  Mr.  Ames,  tbe  presi- 
dent of  the  plaintiff,  and  told  him  that  tbe 
defendants  must  have  the  wheels  in  aeconi- 
ance  with  the  contract,  and  teqaeated  that 
all  wheels  called  for  by  tbe  contract  should 
be  forwarded  to  the  defendants.  Ames  re- 
plied they  could  not  furnish  tbe  wbeels,  be- 
cause they  had  made  an  agreemeat  with 
another  party.  Comment  on  this  evidence 
is  unnecessary.  It  falls  short  of  establish- 
ing a  contract,  for  the  minds  of  the  partiet 
never  met  on  the  proposition  whether  salet 
prior  to  April  1st  were  to  be  billed  on  tba: 
date  or  MaixUi  1st,  or  as  to  how  many  wheels 
the  defendants  would  order.  The  defend- 
ants' counsel  claims  that  Zlmmer's  request 
of  Ames  for  the  wheels  according  to  the 
contract  was  an  acceptance  of  the  plaintiff's 
offer,  aiMl  an  order  for  the  wheels  before 
it  was  withdrawn,  for  the  reason  that  State 
was  not  authorized  to  withdraw  tbe  offer. 
He  appears  to  have  been,  in  any  event 
The  plaintiff  Is  not  questioning  his  aathor- 
ity.  But  it  is  immaterial  whether  he  was 
or  not,  for  the  request  to  Ames  to  forward 
the  wheels  according  to  the  contract,  and 
that  the  defendants  would  insist  on  their 
contract,  amounts  to  no  more  than  a  claiai 
that  the  parties  had  already  made  a  con- 
tract. It  was  not  an  acceptance  of  any 
of  the  propositions  of  the  defendants.  When 
the  correspondence  closed,  there  -was  no 
contract,  and  certainly  none  was  made  after- 
wards when  tbe  parties  met  in  Chicago. 
The  minds  of  the  parties  were  very  far  from 
meeting  on  that  occasion.  The  defendants 
claim  that  in  any  event  they  are  entitled 
to  damages  for  the  nondelivery  of  the  four 
sample  wheels.  If  there  was  any  obligation 
on  the  part  of  the  plaintiff  to  deliver  them, 
this  is  not  the  contract  alleged  in  answer, 
and  which  the  trial  court  was  asked  to  find 
upon.    Judgment  affirmed. 


J.  D.  MOBAN  MANDP'G  CO.  v.  CITY  OF 

ST.  PATJIj. 

(Supreme  Court  of  Minnesota.    June  26.  1S96L> 

Contracts— CoNSTROcnoN—lNTBBEST — Whb!t 

ALI.OWABLB. 

A  contract  between  the  partiea  hereto 
provided  ttuit  the  plaintiff  shoold  be  paid  a 
stated  gross  sum  for  building  certain  sewers  od 
the  completion  and  acceptance  of  the  work.  It 
also  provided  for  the  granting  of  eertiinates  dur- 
ing the  progress  of  the  work,  and  for  paying  the 
same  wnen  there  was  money  in  tbe  treasoiy 
applicable  to  the  payment  of  such  work;  but  no 
interest  was  to  be  allowed  on  them.  Durin?  the 
progress  of  the  work,  entimntes  were  allovrc^. 
but  no  warrants  were  issued  therefor,  or  aoy 
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hint;  V^i  thereon  until  After  the  work  wm 
ompleted  and  accepted,  and  the  amount  doe 
berefor  allowed,  when  warranta  were  iasned 
rom  time  to  time,  and  paid  to  the  amooBt  of 
he  respective  eatimates.  Held,  tluit  the  anms 
>aid  on  such  warrants  were  payments  pro  tanto 
n  the  debt  then  due  a*  an  entirety,  and  that 
be  plaintiif  is  entitled  to  interest  on  his  debt, 
Qcluding  the  amount  of  the  estimates  from  the 
ate  of  the  completion  and  acceptance  of  the 
trork. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
ohn  W.  Wlllta,  Judge. 

Action  by  the  J.  D.  Moran  Manufacturing 
;k>mpany  against  the  city  of  St  PauL  Judg- 
neut  was  ordered  for  plaintiS,  and  from  an 
'rder  denying  a  new  trial  defendant  appeals. 
Affirmed. 

K.  J.  Darragh,  for  appellant  Warren  H. 
ilead,  for  respondent 

START,  C.  J.  On  March  29,  1883,  the  par- 
ies hereto  entered  into  a  written  contract 
thereby  the  plaintUf  agreed  to  furnish  the 
materials  and  construct  certain  sewers  in  the 
treets  of  the  defendant  city,  for  which  it 
tromlsed  to  pay  the  plaintiff  the  sum  of 
20,000.  It  paid  thereon  In  InstallmentB  be- 
ween  August  15,  1883,  and  June  28,  1886, 
aduslTe,  the  sum  of  $19,900.  This  ac- 
ion  Is  for  the  recovery  of  the  balance  of 
rincipal  and  Interest  claimed  to  be  due 
n  the  contract  The  defendant,  by  its  an- 
wer,  admits  the  contract  and  its  perform- 
nce,  but  claims  that  the  plaintiff  Is  not  en- 
itled  to  Interest  and  tenders  It  Judgment  for 
100.  The  trial  court  sustained  the  claim  for 
Qtereat  and  directed  judgment  for  the  pialn- 
iff  for  $725,  and  the  defendant  appealed  from 
n  order  denying  Its  motion  for  a  new  trial. 

The  only  question  In  the  case  Is  whether 
he  plaintiff  was  legally  entitled  to  Interest 
n  the  claim,  and,  if  so,  from  what  date. 
lU  answer  to  this  question  Inyolves  a  con- 
traction of  the  contract  of  the  parties.  The 
ontraet  provided  that  the  work  should  be 
ompleted  on  or  before  July  31,  1^93,  to  the 
cceptance  and  satisfaction  of  the  board  of 
ublic  works  of  the  city.  So  much  of  the 
ontraet  as  relates  to  the  time  and  manner  of 
ayment  for  the  work  Is  In  these  words:  "In 
ase  the  said  party  of  the  first  part  shall  pro- 
eed  to  properly  perform  and  complete  the 
aid  work  hereby  agreed  to  be  done,  and  all 
be  provisions,  clauses,  matters,  and  things 
1  this  agreement  contained,  the  said  board 
f  public  worlcs  may,  from  time  to  time,  as 
tie  said  work  progresses,  grant  to  the  said 
arty  of  the  first  part,  every  month,  an  esti- 
wte  of  the  amotmt  already  earned,  reserv- 
ig,  however,  15  per  cent  therefrom;  and 
hereupon  said  party  of  the  first  part  shall 
«  entitled  to  receive  the  amount  which  may 
•e  due  thereon  (reserving  said  15  per  cent) 
'ben  the  money  applicable  to  the  payment 
f  such  work  shall  ^e  in  the  city  treasury. 
;ccoDd.  When  the  sail!  party  of  the  first  part 
ball  have  wholly  and  finally  completed  all 
f  said  work  to  the  satisfaction  of  the  said 


board  of  public  works,  the  amount  or  bal- 
ance due  said  party  of  the  first  part  on  said 
work.  Including  said  reserve  of  15  per  cent, 
shall  be  audited  and  allowed  by  the  common 
councU  of  the  city  of  St  Paul.  AH  of  which 
shall  be  payable  oat  of  the  fund  collected 
upon  the  assessment  of  said  Improrement. 
It  Is  expressly  understood  that  interest  will 
not  be  allowed  or  paid  ujion  any  of  the  esti- 
mates granted  under  this  contract"  It  is 
clear  from  the  terms  of  this  contract  that 
when  the  work  is  finally  completed  to  the 
satisfaction  of  the  board  of  public  works,  and 
the  balance  due  the  plaintiff  on  the  work  Is 
audited  and  allowed,  the  whole  contract  price 
then  remaining  unpaid  is  due  and  payable  out 
of  the  fund  collected  upon  the  assessment 
for  the  Improvement  This  provision  as  to  the 
fund  from  which  the  contract  price  is  to  be 
paid  does  not  qualify  the  time  of  payment. 
It  Is  not  payable  wboi  the  fund  Is  collected, 
but  out  of  the  fund  collected.  The  plaintiff's 
claim  was  due  as  soon  as  It  was  audited 
and  allowed,  and  It  is  entitled  to  Interest  there- 
on after  It  became  due  until  It  is  paid,  un- 
less there  Is  some  provision  In  the  contract 
which  takes  this  case  out  of  the  general  rule. 
The  defendant  claims  that  the  clause  In  the 
contract  as  to  Interest  on  eatimates,  disen- 
titles the  plaintiff  to  interest  The  contract  Is 
to  be  construed  in  reference  to  the  provisions 
of  the  dty  charter  as  to  local  improvements 
and  special  assessments  to  pay  for  the  same. 
It  is  soClclent  to  state,  without  giving  details, 
that  the  dty  had  at  Its  command  the  neces- 
sary legal  machinery  whereby  It  could  have 
collected  the  assessment  for  this  Improve- 
ment by  the  time  It  was  completed  and  ac- 
cepted. In  view  of  this  fact  it  Is  not  a  forced 
construction  of  the  contract  to  hold  that  It 
assumes  that  tlie  fimd  will  be  collected  by 
the  time  the  work  Is  completed  and  accepted, 
but  that  It  was  a  matter  of  uncertainty 
whether  any  of  It  would  be  collected  before 
that  time.  This  is  the  fair  inference  from 
the  words  used.  If  this  Is  so,  then  there  li> 
no  trouble  In  determining  the  meaning  of  the 
stipulation  t»  the  effect  that  interest  will  not 
be  paid  on  any  estimates  granted  under  the 
contract.  Now,  the  only  estimates  provided 
for  by  the  contract  are  such  only  as  the  board 
of  public  works  might,  from  time  to  time, 
during  the  progresi  of  the  work,  grant  to  the 
plaintiff.  Such  estimates  were  discretionary 
with  the  city  officera  In  charge  of  the  improve- 
ment, and  were  Intended  to  enable  the  con- 
tractor to  obtain  a  part  of  Its  money  before 
the  contract  price  was  due.  If  the  money  ap- 
idicable  to  the  payment  of  such  work  should 
be  In  the  city  treasury;  if  not,  then  by  raising 
the  money  on  the  credit  of  what  the  city  had 
certified  would  be  due  when  the  contract  was 
completed.  Hence  the  contract  provided  that 
no  Interest  would  be  allowed  on  any  esti- 
mates given  during  the  progrress  of  the  work; 
that  is,  before  the  contract  was  completed 
and  the  stipulated  price  was  due.  But  when, 
as  In  this  case,  nothing  was  paid  on  any  of 
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the  estinuite8  or  npon  the  contract  until  after 
the  work  was  completed,  and  the  balance  dne 
was  andlted  and  allowed,  the  sums  called  for 
by  the  estimates  were  stUl  a  part  of  the 
amount  due  on  the  contract,  and  Interest  Is 
recoTeiable  on  the  whole  thereof  from  the 
time  it  was  due  until  It  is  paid.  No  ques- 
tion is  or  can  be  made  in  this  case  as  to  the 
sufficiency  of  the  fund  at  the  time  the  action 
was  commenced  to  pay  both  principal  and 
Interest  due  on  the  contract,  for  on  November 
15,  1893,  the  property  benefited  by  the  im- 
provement was  sold  on  a  tax  Judgment,  and 
a  sum,  with  what  had  been  previously  paid, 
realized,  more  than  sufficient  to  pay  the  plain- 
tifTs  entire  claim,  principal  and  interest.  If, 
therefore,  the  claim  of  the  city  that  it  ought 
not  to  pay  this  Interest  la  supported  by  any 
equity,  it  Is  not  apparent  from  the  record. 
The  fact  that  the  city  was  a  purchaser  of  a 
part  of  the  property  does  not  affect  the  equi- 
ties of  the  case^  for  it  received  on  such  sale 
certificates  bearing  Interest  at  the  rate  of  12 
per  cent,  per  annum. 

The  work  in  question  was  completed  August 
11,  1863,  to  the  satisfaction  and  acceptance 
«f  the  city,  and  thereupon  the  plalntift  duly 
4enuuided  the  contract  price  therefor.  Dur- 
ing the  progress  of  the  work  three  estimates 
were  aUowed,  but  no  warrants  were  issued  or 
payments  made  therefor  until  after  the  com- 
pletion of  the  work,  when  warrants  were 
Issued  to  the  amount  of  such  esttmates,  dated, 
respectively,  August  16,  August  26,  and  Sep- 
tember 12,  1893,  and  paid.  Subsequently, 
and  between  Suptember  IS,  1893,  and  June 
28,  1895,  inclusive,  10  warrants  were  issued 
for  various  amounts,  and  paid.  The  aggre- 
gate amount  of  all  of  these  warrants  is 
419,900.  The  defendant  claims  that  all  of 
them  were  Issued  on  estimates  on  which  ttie 
plaintlfT  was  not  entitled  to  Interest  by  the 
terms  of  the  contract;  and,  further,  that  each 
separate  estimate  was  a  separate  demand  or 
-debt  against  the  city,  and,  the  princ4>al  there- 
of having  lieen  paid  by  the  warrant,  no  ac- 
tion can  be  maintained  for  the  interest,  in- 
voicing the  rule  that  interest  is  an  incident 
to  the  debt,  and,  that  being  paid,  no  actl<» 
Jies  for  the  recovery  of  the  interest  There 
was  but  one  debt  in  this  case,  which  was 
the  principal  sum  of  $20,000,  due  to  the  plain- 
tiff by  virtue  of  its  contract,  and  each  war- 
rant paid  was  simply  a  payment  pro  tanto 
on  this  debt  as  an  entirety.  The  city  cannot 
subdivide  its  debt,  calling  its  payments  esti- 
mates, and  the  latter  separata  debts,  and 
thereby  avoid  paying  interest  on  an  admitted 
and  honest  debt,  long  past  due.  Order  af- 
firmed. 


MORROW  V.  ST.  PAUL  CTTT  RY.  CO. 
^(Supreme  Ccnrt  of  Minnesota.    July  8,  1896.) 
Nsw  Tkial  —  Errohioub  RsABom  roa  Qramt  — 

BUBMISUOH  OF    ISSCBS. 

1.  Who*  the  trial  court  assigna  aa  iasuf- 
■flcient  reason  in  support  of  its  order  granting 


a  new  trial,  the  order  will  not  be  rerened  if  h 
appears  from  the  record  that  prejndiciai  erron 
of  law  occurred  on  the  trial,  whi<^  were  ex- 
cepted to. 

2.  HM^  that  the  trial  court  erred  in  mibinit- 
ting  to  the  ]nry  in  this  case  the  question  wheth- 
er the  defendant  famished  the  plaintiff's  intcv- 
tate  (an  employe  of  Jie  defendant)  a  safe  pla<f 
in  which  to  work,  for  the  reason  that  toA 
question  was  nr.t  one  of  the  iasnes  nndcr  tbr 
pleadings. 
(Syilabas  by  the  Court) 

Appeal  from  district  court,  Ramsey  county 
John  W.  Willis,  Judge. 

Action  by  Mary  Morrow,  as  adminlstratni 
of  George  Morrow,  against  the  St  Paul  Citj 
Railway  Company.  Verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

C.  D.  &  T.  D.  O'Brien,  for  appellant  Mnnu 
B<7eson  &  Thygeson,  for  respondent 

START,  C.  J.  The  plaintUTs  intestate. 
Oeorge  Morrow,  was  on  Bfarch  22, 1896,  a  ooc- 
ductor  in  the  employ  of  the  defendant  on  oor 
of  its  electric  car  lines,  known  as  the  "Selbi 
Avenne  Extension,"  which  connected  with  it$ 
cable  line  at  Milton  street  In  the  dty  of  St. 
Paul.  While  he  was  engaged,  on  tl>e  dar 
named.  In  transferring  his  car  from  one  track 
to  another  on  the  electric  line,  a  cable  trai:. 
collided  with  the  electric  car,  whereby  be  re- 
ceived injuries  from  which  he  died  two  da.v> 
thereafter.  This  action  was  brouebt  by  Ii> 
administratrix,  to  recover  damagea  for  Iiis 
death,  mi  the  ground  that  It  was  caused  h} 
the  negligence  of  the  defendant  Tbe  spetH-.- 
and  only  acts  of  negligence  on  the  part  <tf  th^ 
defendant  charged  in  the  complaint  are  tha: 
the  gripman  operating  the  cable  train  wa- 
Incompetent  and  unable  to  manage  the  same 
to  the  knowledge  of  the  d^endant;  that  thr 
cable,  machinery,  and  appliances  fumislted  by 
tbe  defendant  to  propel,  control,  and  open:t 
tbe  cable  train  were  insufflclmt  and  defectivt; 
These  allegations  were  put  in  issue  by  tb> 
answer.  There  was  a  verdict  for  tbe  pialBtU 
in  the  sum  of  $3,500,  and  the  defendant  m^r- 
ed  the  court  for  a  new  trial,  on  the  grooad. 
among  others,  that  the  verdict  was  not  Ja»t.- 
fled  by  the  evidence,  and  for  errors  of  law 
occurring  on  the  trial,  and  excepted  to  by  tbr 
defendaut.  The  motion  was  granted  In  g--:.- 
eral  terms,  without  speclQing  the  particruU- 
grounds  therefor;  but,  In  his  memorandu:.. 
attached  to  the  order  granting  the  motion.  Cr 
trial  Judge  stated  that  the  defendant  was  ■_>£- 
titled  to  a  new  trial,  by  reason  of  error  on  tt ? 
trial  in  permitting  the  plaintiff  to  cross-ex- 
amine the  gripman  of  the  cable  train,  w1k>  wis 
called  as  a  witness  by  the  defendant,  as  to  kj> 
competency. 

If  tills  alleged  error  was  the  only  one  ic 
the  case,  we  should  find  difficulty  in  afflrmi':; 
the  order,  for  the  cross-examination  of  tbr 
gripman  did  not  exceed  the  ressooabte  Umlts 
which  tbe  trial  conrt,  in  Its  discrethm,  had  a 
right  to  permit  But  the  reason  assigned  'a 
the  memorandum  for  making  the  order  is  a* 


Digitized  by  VjOOQlC 


Minn.) 


SOGERS  V.  CHIOAOO  Q.  W.  BY.  CO. 


1003 


part  of  the  order,  and  Jt  will  not  be  reyetBed 
if  otber  prejudicial  errors  of  law  occurred  on 
the  trial,  and  were  excepted  to  by  the  defend- 
ant. 

The  conrt  Iniitrncted  the  Jnry  to  the  effect 
that  the  defendant  was  bound  to  use  due  care 
and  caution  to  provide  a  safe  place  for  Its 
servants  In  whlrfi  to  perform  the  duties  as- 
signed to  them,  and  that  for  any  violation  of 
this  rule  the  defendant  was  liable  for  dam- 
ages. The  exception  to  this  instruction,  and 
the  response  of  the  court  thereto,  are  In  these 
words:  "Mr.  Thygeson:  I  would  like  at  this 
time  to  take  an  exception  to  that  part  of  the 
court* 8  remarks,  Just  made,  that  the  defendant 
is  liable  In  this  case  because  of  failure  to  fur- 
nish a  safe  place  In  which  the  servant  should 
be  employed,  on  the  ground  that  there  Is  no 
sacli  Issue  In  this  case.  The  Court:  Well,  It 
is  for  the  Jury  to  say,  under  all  the  circum- 
stances, whether  the  regulation  that  a  man 
shall  get  down  on  the  ground,  and  stand  back 
of  his  car,  at  the  time  when  he  puts  the  trolley 
on,  was  a  regulation  or  Instruction  which  fur- 
nished him  a  safe  place  or  not,  in  view  of  the 
close  proximity  of  the  switch  to  the  other 
traclc,  and  all  the  surrounding  circumstances 
In  the  case."  It  is  to  be  noted  that  the  at- 
tention of  the  court  was  by  the  exception  spe- 
cltieaUy  called  to  the  fact  that  there  was  no 
ifisae  In  the  case  as  to  whether  the  place  as- 
signed to  the  deceased  in  which  to  work  was 
nnsafe  or  not  If  It  was  so  In  fact,  by  reastm 
of  the  conditions  suggested  by  the  court  to 
tbe  Jnry,  they  may  have  been  obvious  to  the 
deceased,  and  that  he  assumed  the  risks.  We 
have  already  stated  the  only  acts  of  negli- 
gence on  the  part  of  the  defendant  charged 
in  the  complaint,  and  the  charge  that  the  de- 
fendant was  negligent  in  not  furnishing  a 
safe  place  for  the  deceased  In  which  to  per- 
form his  work  was  neither  alleged  nor  liti- 
gated, by  consent  or  otherwise.  The  giving 
of  t  his  Instruction  under  these  circumstaucds, 
wbeu  the  defendant  had  no  opportunity  to 
meet  the  charge,  was  clearly  prejudicial  error, 
for  which  the  defendant  was  entitled,  as  a 
matter  of  right,  to  a  new  trial.  Order  af- 
firmed. 


HOQERS  V.  CHICAGO  G.  W.  RT.  00. 
{Supreme  Coni-t  of  Minnesota.    Jane  26,  1896.) 

lfA«T«lt  AND  SBBVART  —  ACTIOS  FOR   InJURIKS  — 

BvwrtcmtOT  of  Bvidbncb— Vcrdiot— 

EXCB8SIVBNB88. 

Evidence  considered,  and  hM,  that  it 
sustains  tbe  verdict,  and  that  tbe  damages 
awarded  hj  the  jury  are  not  bo  excessive  as  to 
justify  the  condmion  that  they  were  the  result 
«f  passion  or  prejudice  on  the  part  of  tbe  Jury. 
iSyllabos  by  the  Court.) 

A.ppeal  from  district  court,  Bamsey  county; 
Hascal  B.  BrlU,  Judge. 

Action  by  W.  I.  Rogers  against  the  Chicago 
Oreat  Western  Railway*  Company.  There  waa 
«  vevdict  for  plaintlfl,  and  from  an  order  de- 


nying a  new  trial  defendant  appeals.     Af- 
firmed. 

Dan  W.  Lawler,  for  appellant  McDonald 
&  Barnard,  for  respondent 

START,  C.  J.  Action  for  the  recovery  of 
damages  on  account  of  personal  injuries  sus- 
tained by  the  plaintiff,  as  he  claims,  on  the 
16th  day  of  November,  1S93,  at  Kenyon,  this 
state,  by  reason  of  the  alleged  negligence  of 
the  defendant  in  falling  to  properly  repair  one 
of  ItB  locomotives,  upon  which  the  plaintiff 
was  then  employed  as  an  engineer.  The  plain- 
tiff had  a  verdict  for  $3,000,  and  from  an  or- 
der denying  its  motion  for  a  new  trial  the  de- 
fendant appealed. 

The  record  presents  but  two  questions  for 
our  decision:  First.  Was  the  verdict  Justified 
by  the  evidence?  Second.  Are  the  damages 
so  excessive  as  to  Justify  the  conclusion  that 
they  were  given  under  the  influence  of  pas- 
sion or  prejudice? 

1.  The  dalm  of  the  defendant  is  that  the 
evidence  conclusively  shows  that  the  plain- 
tiff's Injuries  were  not  received  at  Kenyon,  on 
the  16th  of  November,  but  on  the  next  day,  at 
Randolph,  and  that  the  plaintiff,  before  the 
commencement  of  this  action,  released  all 
dalm  for  damages  on  account  of  such  injuries. 
The  trial  court  instructed  the  Jury  that  the 
plaintiff  could  not  recover  for  any  injuries  he 
sustained  at  Randolph;  that  the  release  re- 
lated to  injuries  received  at  the  latter  place, 
and  did  not  prevent  the  plaintiff  from  re- 
covering for  Injuries  received  at  Kenyon,  If 
he  was  injured  by  the  negligence  of  the  de- 
fendant The  evidence,  tf  believed  by  the 
Jury,  was  ample  to  sustain  a  finding  that  the 
plaintiff  was  injured  at  Kenyon,  as  claimed. 
It  is  further  claimed  by  the  defendant  that 
the  plaintiff  knew  of  the  defect  in  the  loco- 
motive, assumed  the  risk,  and  was  guilty  of 
contrlbutoi7  negligence  in  the  premises.  It  is 
claimed  by  the  plaintiff  that  at  the  time  and 
place  stated,  and  while  his  locomotive  was  at 
rest  be  went  out  mi  top  of  It  to  scrape  the 
sand  down  into  the  sand  box;  and,  in  so  do- 
ing, he  necessarily  stepped  upon  the  railing  on 
the  left  Bide  of  the  locomotive,  when  It  broke, 
by  reason  of  Its  defective  condition,  causing 
him  to  fall,  whereby  he  received  an  injury 
to  his  left  knee.  He  gave  evidence  tending 
to  establish  this  claim;  also,  that  In  October, 
prior  to  this  accident  the  locomotive  was  In- 
jured, the  rail  broken  at  a  point  where  it 
passed  through  a  groove,  and  one  end  loosened 
from  the  cab,  and  that  the  flues  were  leaking. 
He  reported  the  locomotive  for  repairs.  Re- 
pairs weie  made  on  It  at  the  defendant's 
roundhouse,  by  parties,  other  than  the  plain- 
tiff, charged  with  that  duty.  He  further  testi- 
fied that,  when  the  locomotive  was  again  turn- 
ed over  to  him,  he  was  assured  that  the  re- 
pairs had  all  been  made;  that  they  appeared 
to  have  been  made;  the  end  of  the  rail  had 
been  bolted  to  the  cab;  and  he  assumed  that 
the  r^airs  had  all  been  made,  and  did  not 
know  that  the  break  In  the  rail  had  not  been 
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repaired  nntll  after  he  was  injnred.  The  de- 
fendant gave  evidence  tending  to  show  that 
the  plaintiff  did  not  report  this  specific  defect 
In  the  rail;  that  his  Injuries  were  not  occa- 
sioned by  such  defect,  or  at  Kenyon;  and, 
further,  that  he  knew  the  condition  of  the  rail 
when  he  took  the  locomotive,  after  it  had  been 
repaired;  and  that  he  assumed  the  risk  of 
using  it.  The  trial  court  submitted  the  ques- 
tions of  the  defendant's  negligence  and  that 
of  the  plaintiff,  and  his  assumption  of  the 
risk,  in  a  clear  and  Impartial  charge,  to  which 
neither  party  excepted.  The  Jury  found  for 
the  plaintiff  on  these  questions,  and  their  ver- 
dict was  approved  by  the  trial  court  We 
have  given  heedful  consideration  to  the  evi- 
dence, and  our  conclusion  is  that  the  verdict 
is  sustained  by  the  evidence. 

2.  The  damages  are  not  so  large  as  to  Justify 
the  conclusion  that  they  were  given  under  the 
influence  of  passion  or  prejudice.  The  undis- 
puted evidence  is  that  the  plaintifTs  injury  re- 
sulted in  chronic  inflammation  of  the  knee 
Joint,  and  that  the  lijury  is  permanent  Or- 
der affirmed. 


TKUESDALB  t.  SIDLE  et  aL  (NOTES,  In- 
tervener). 

(Snpreme  Conrt  uf  Minnesota.    Jane  26,  1896w) 

HiSTAKKS  or  Law  —  Eqditablc  Riuir  —  Wbbk 

QhANTBO  —  MOHTOAOE  FoBECLOSUKB  —  AO- 

TION  b;  Mortoaook  roR  Sl'hplds. 

1.  It  is  only  in  special  cases  that  equity 
will  relieve  a  party  from  the  consequences  of 
a  pure  mistake  of  law.  It  will  not  do  so  when 
the  opposite  party  is  blameless  in  the  premises, 
and  the  parties  cannot  be  replaced  in  their 
former  positions. 

2.  The  defendant*  foreclosed,  by  advertise- 
ment, two  mortgages  on  certain  lots  of  the  plain- 
tiff, and  were  the  purchasers  at  the  sale,  and 
incmded  in  their  bid  attorney's  fees,  which  they 
believed  to  be  aathorized  by  the  terms  of  th« 
mortgages,  but  which  clearly  were  not.  No 
redemption  was  made,  and  the  plaintiff  bronght 
this  action  to  recover  the  amount  of  such  at- 
torney's fees,  as  a  part  of  the  surplus.  The  lots 
depreciated  in  value  one-half  between  the  time 
of  the  sale  and  the  beginning  of  the  action. 
Beld,  that  the  defendants  were  not  entitled  to 
have  the  foreclosure  sale  set  aside  and  a  re- 
sale ordered,  or  to  defeat  the  action  by  tender- 
ing a  deed  of  the  lots  opon  being  paid  the 
amount  due  on  the  mortgages. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Robert  D.  Russell,  Judge. 

Action  by  Laura  V.  Truesdale  against 
Henry  G.  Sidle  and  others  in  which  Arthur 
H.  Noyes,  assignee  of  Henry  O.  Sidle,  in- 
solvent, intervened.  Judgment  was  ordered 
for  plaintiff,  and  defendants  appeal  from  an 
order  denying  a  new  trial.     Affirmed. 

James  W.  Lawrence  and  Lawrence,  Trues- 
dale &  OorrlBton,  for  appellants.  Smith, 
Puliiam  &  Smith,  for  respondents.  A.  3a. 
Harrison,  for  Intervener. 

START,  0.  J.  The  pUlnUff  on  the  4th  day 
of  April,  1882,  wag  the  owner  of  certain  lota 


la  Sidle  Park  addition,  MinneapoUa.  whidt 
were  subject  to  two  mortgages  to  Henry  6. 
Sidle  and  Jacob  K.  Sidle.  These  mortgages, 
in  their  terms  aa  to  attorney's  fees,  are  sim- 
ilar to  those  construed  by  tliis  court  in  the 
case  of  Ellason  y.  Sidle,  63  N.  W.  730.  In 
fact,  they  are  a  part  of  the  same  mortgage* 
referred  to  in  that  case.  The  defendants, 
on  the  day  named,  as  owners  of  tbe  mon- 
gages  here  in  question,  bid  in  the  lots  on  a 
foreclosure  sale  thereof  by  adTertisement 
for  the  full  amount  secured  by  the  mortga- 
ges. In  such  proceedings  they  also  indnd- 
ed  in  their  bid  $25  ab  attorney's  fees  upon 
each  and  ev»y  lot  sold  under  the  same  no- 
tice, also  printer's  fees  at  the  l^al  late^ 
when  in  fact  they  paid  only  one-balf  of 
that  amount.  The  defendants  paid  no  part 
of  their  bid  to  the  sheriff,  except  bis  fees. 
No  redemption  was  made  from  such  foreclo- 
sure, and  this  action  was  brought  to  re- 
cover the  surplus  remaining  in  tbe  bands  of 
the  defendants  after  satisfying  the  amount 
secured  by  the  mortgages  on  the  plaintiff* 
lots,  and  all  legal  attorney's  fees  and  cosn. 
The  trial  cotirt  found  such  surplus  to  be 
916L66,  and  ordered  Judgment  for  tbe  plain- 
tiff for  that  amount,  with  Interest.  Tbe  de- 
fendants appeal  from  an  order  denying  their 
motion  for  a  new  trial.  Tbe  defendants 
concede  tbat  tbey  were  not  entitled  to  fJi 
attorney's  fees  on  eacb  lot  sold,  and  tha:. 
unless  they  "are  entitled  to  the  equitable  re- 
lief asked  in  the  answer,  plaintiff  is  enti- 
tled to  the  judgment  ordered  by  the  eonrt 
below."  The  relief  claimed  was  that  tbe 
foreclosure  sale  be  set  aside,  and  a  new 
sale  directed,  or  tbat  the  defendants  be  per- 
mitted to  deed  tbe  lots  to  the  plaintiff  iqwa 
being  paid,  within  a  reasonable  time:,  Uie  ac- 
tual amount  due  on  tbe  mortgagea.  It  is 
claimed,  as  a  basis  for  this  relief,  that  tlw 
attorneys  foreclosing  the  mortgagea  were 
honestly  and  erctisably  mistaken  in  belier- 
ing  that  tbe  charges  made  for  attorney's 
fees  were  legal,  and  chat  otherwise  tbe 
amount  thereof  wotild  not  have  been  Includ- 
ed in  the  purchase  price  bid  at  the  foredv 
sure  sale.  In  other  words,  the  claim  ia,  not 
that  any  mistake  was  made  as  to  the  amoiut 
of  the  bid,  but  as  to  the  legal  effect  of  tbe 
mortgage.  If  tbe  defendants  had  under- 
stood at  the  time  tbat  they  could  not  ictain 
from  tbe  proceeds  of  the  sale  the  excessive 
attorney's  fees,  they  would  not  have  tnclnrt- 
ed  tbe  amoiut  in  tbe  bid.  The  miatake. 
then,  was  one  of  law,  or,  as  In  effect  foao-l 
by  tbe  trial  court  the  defendants,  at  tte 
time  of  the  sale,  knew  all  of  the  facts  cr>c- 
nected  with  the  mortgages  and  the  forc^K<- 
Bure.  and  made  no  mistake  with  reference 
.thereto.  In  estimating  the  amount  of  tbe 
attorney's  fees  due  under  tbe  mortsage^ 
they  placed  an  unauthorized  constmction  n 
tbe  statute  and  the  terms  of  tbe  mortsag<^ 
There  was  no  mistake  of  fact  but  one  c? 
law  only.  It  is  settled  in  this  state  that  ia 
special  cases  the  conrt  will  relieve  a  par:? 
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froia  the  connequenceB  of  hlB  miataJkes  of 
law.  If  nothing  more  than  a  bare  mistake 
of  la-w  be  shown,  the  relief  will  rarely,  If 
ever,  be  granted.  But  where  it  further  ap- 
pears that  a  ptrty  la  availing  hlmseU  of 
tbe  mistake  to  enforce  an  unconscionable 
advantage,  without  consideration,  and  tbe 
opposite  party  Is  without  blame  In  the 
premises,  and  tbe  parties  can  be  replaced, 
respectively,  in  their  former  positions,  eq- 
uity will  Interfere  to  reUeve  from  such  mis- 
take of  law.  Benson  v.  Markoe,  37  Minn. 
30,  33  N.  W.  38;  Lane  v.  Holmes,  B6  Minn. 
^79,  67  N.  W.  132.  Now,  assuming  that  the 
defendants  made  their  bids  at  the  mort- 
£a.ge  sales  in  the  honest  belief  that  the 
Amounts  bid  were  due  and  legally  chargeable 
Against  the  lots.— a  fact  which  the  court  de- 
clined to  find,— stlU  the  defendants'  case 
does  not  come  within  the  rule  entitling  a 
party  to  relief  from  mistakes  of  law.  In  ad- 
dition to  the  facu  already  referred  to,  the 
trial  court  found  that  the  plalntlfC's  lots,  at 
ttie  time  of  the  sale,  were  of  no  greater 
valne  than  $125  each,-  and  the  average 
amount  due  on  them,  by  the  terms  of  the 
mortgage,  was  $140  on  each  lot;  that  since 
tlie  sale  the  value  of  the  lots  has  decreased, 
and  at  the  time  of  the  oommencement  of  this 
action,  and  ever  since,  their  value  lias  not 
exceeded  $60  each.  The  defendants  could 
not,  by  deeding  the  lots  to  the  plaintUT,  as 
tliey  offered  to  do  on  tbe  trial,  on  being  paid 
the  amount  doe  on  the  mortgaces,  place  the 
plaintiff  in  her  former  position  before  the 
foreclosure;  for  the  lots  they  proposed  to 
return  to  her  were  worth  more  than  60  per 
cent,  less  than  they  were  three  years  and 
some  months  before^  when  they  purchased 
them  at  the  sale.  Not  only  this,  but  her 
debt,  which  was  satisfied  by  the  sale,  would 
be  revived,  and  Increased  by  more  than  three 
years'  Interest,  by  canceling  the  foreclosure 
proceedings.  In  the  meantime  the  defend- 
ants have  held  the  lots,  and  if  they  had  iur 
creased  in  value  60  per  cent,  the  defendants 
would  have  had  the  benefit  of  the  gain.  It 
-would  be  Inequitable  to  permit  them  now  to 
rescind  the  sale;  especially  so  as  the  plaln- 
tl£F  never  did  anything  to  Induce  them  to 
include  the  excessive  attorney's  fees  In  their 
bid;  also.  In  view  of  the  fact  that  the  at- 
torney's fees  charged  were  so  excessive  and 
manifestly  illegal  as  to  suggest  that,  if  the 
defendants'  attorneys  were  honestly  of  the 
opinion  that  they  were  legal,  their  Judg- 
ments were  warped  by  their  Interests.  See 
Ellason  v.  Sidle  (Minn.)  63  N.  W.  730,  as  to 
the  amount  and  character  of  such  attorney's 
fees.  The  trial  court  did  not  err  in  denying 
the  defendants  the  relief  claimed  in  their 
answer. 

The  defendants  also  claim  that  they  are 
not  Jointly  liable  for  the  surplus,  and  that 
tbe  estate  of  Jacob  K.  Sidle  is  not  bound. 
These  questions  are  settled  by  Eliason  v.  Si- 
dle, supra. 

TbA  further  claim  is  made  that  the  surplus 


belongs  to  the  second  mortgagee.  No  such 
claim  is  made  by  the  answer,  and  the  sec- 
ond mortgagee  has  made  no  claim  to  tbe 
surplus.  If  the  defendants  had  been  of  the 
•pinion  that  the  plaintiff  was  not  tbe  real 
or  only  party  in  interest,  they  could  have 
had  the  second  mortgagee  made  a  party. 
Tbe  defendants  did  not  liave  the  right  to  off- 
set, against  the  surplus,  taxes  paid  by  them 
on  the  lots  after  the  foreclosure  of  tbe  mort- 
gage. The  notice  of  the  sale,  and  the  dr- 
cumstances  of  the  payment  of  the  taxes.  In 
this  case,  differ  radically  from  those  in  tbe 
case  of  Oorham  v.  Insurance  Co.  (Ulnn.)  64 
M.  W.  900.     Order  afiirmed. 


ttlTNBS  T.  BOARD  OF  COM'RS  OP  BLUE 

EARTH    COUNTY. 
(Supreme  Coort  of  Minnesota.    July  3,  1896.) 

COUKTT  BUBTBTORS  —  VoiOKTAKT  SVRVST  —  iM- 

PLIBD  KsqcssT. 
Section  831,  Gen.  St  1804,  which  pro- 
vides that  the  coonty  snrveyor  Bhall  execute  all 
surreys  which  stiaU  be  ordered  by  any  court, 
board  of  coanty  conunissioners,  or  town  super- 
visors,  construed,  and  hdd,  that  It  does  not  au- 
thorize a  county  surveyor,  whenever  a  county  or 
a  town  lets  a  contract  for  public  improvements, 
the  plans  of  which,  in  hii  opinion,  necessitate 
the  service  of  a  surveyor  or  civil  engineer,  to 
do  the  work  at  the  expense  of  the  county  or 
town,  on  his  own  motion,  and  without  any  re- 
quest, express  or  implied,  from  the  proper  public 
authorities.  Such  request  cannot  be  implied 
from  the  mere  fact  that  they  adopt  plans  and 
let  the  contract  for  the  improvement 
(Syllabus  by  the  Ourt) 

Appeal  from  municipal  court  of  ManJcato; 
Ira  P.  Shlssler,  Judge. 

Action  by  A  M.  Haynes  against  the  board 
of  county  commissioners  of  Blue  Earth  coun- 
ty. Judgment  for  plaintiff.  V^m  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

C.  L.  Benedict,  for  appellant  W.  B.  Oeddes, 
for  respondent 

START,  a  J.  The  plaintiff  is  the  county 
surveyor  of  the  defendant  county,  and 
brought  this  action  to  recover  from  the  de- 
fendant compensation  for  alleged  <^clal 
services.  The  here  material  part  of  his  com- 
plaint Is,  In  substance,  in  these  words:  That 
t>etween  the  Ist  day  of  January  and  the  14th 
day  of  August,  1895,  the  plaintiff  did  and 
performed  11  days'  service  for  the  defend- 
ant In  his  otDcial  capacity  as  county  survey- 
or, which  services  he  was  by  law  In  duty 
bound  to  perform,  aggregating  the  sum  of 
$44.  The  answer  admits  that  the  plaintiff 
was  and  Is  county  surveyor,  puts  in  issue 
allegations  of  the  complaint  we  have  refer- 
red to.  and  alleges  that  if  the  plaintiff  per- 
formed the  alleged  11  days'  services  he  did 
so  of  his  own  motion,  without  any  authority 
from  the  defendant.  The  trial  court  made 
its  findings  of  fact  and  conclusions  of  law, 
and  ordered  Judgment  for  the  plaintiff  for 
the  amount  of  the  alleged  services.    The  de- 


Digitized  by  VjOOQIC 


1006 


67  NOBTHWSaTBBN  BJEFOBTBB. 


iMiiia, 


(eadaat  appeals  from  an  order  denying  ita 
motion  for  a  new  trlaL 

It  is  not  claimed  by  the  plaintiff  that  any 
part  of  the  aerrices  for  which  he  seeks  to 
charge  the  defendant  was  rendered  In  the 
execution  of  any  survey  expressly  ordered 
by  the  board  of  county  commission's.  It 
appears  from  the  undisputed  evidence  that 
the  defendant  had  adopted  plans  and  speci- 
fications for  certain  pubUc  improvements, 
and  let  contracts  for  the  work.  These  con- 
tracts related  to  the  building  of  culverts 
and  bridges  and  otherwise  Improving  the 
county  roads.  The  plaintiff  thereupon,  on 
his  own  motion,  and  without  any  request  or 
.authority  of  the  defendant  board  except  such 
as  the  law  will  imply,  If  any,  from  the  fact 
that  it  adopted  the  plans  and  let  the  con- 
tracts, proceeded  to  do  certain  work  as  a 
surveyor  and  civil  engineer  with  reference 
to  such  Improvements  and  the  execution  of 
the  contracts  thereupon,  which,  In  his  Judg- 
ment, was  necessary  to  be  done.  It  is  for 
these  services  bo  rendered  that  he  seelcs  to 
recover  for  In  this  action.  The  claim  of  the 
plaintiff  is  that,  whenever  the  county  lets  a 
contract  for  the  making  of  any  public  im- 
provements, the  plans  and  specifications  of 
which  necessitate  the  employment  of  the 
skill  of  a  surveyor  or  engineer,  it  Is  the  duty 
and  the  right  of  the  county  surveyor  to  do 
such  work  without  further  request  or  au- 
thority; and,  further,  that  the  board  of  coun- 
ty commissioners  cannot  employ  any  other 
surveyor  or  civil  engineer  to  do  the  work. 
The  trial  court  accepted  this  view  of  the 
statute,  and  made  the  following  finding  as 
to  the  plaintifTs  services  here  in  question: 
"That  he  did,  as  such  county  surveyor,  do 
and  perform  the  services  in  his  complaint 
alleged,  and  the  services  were  all  done  and 
performed  upon  improvements  commenced 
and  carried  on  by  the  board  of  county  com- 
mlsslonen  in  the  regular  way  by  resolution 
of  the  county  board,  requiring  the  skill  and 
the  tools  and  implements  of  a  surveyor  and 
i-ngineer,  and  that  said  board  did  give  and 
order  one  J.  B.  Thompson  to  do  and  perform 
said  work,  he  not  being  an  elected,  quali- 
fied, and  bonded  officer  of  the  county  to  do 
and  perform  such  services,  while  it  is  the 
right  of  and  the  duty  of  the  duly  dected, 
qualified,  and  bonded  officer  of  the  county 
to  do  and  perform  such  services;  and  all 
the  work  by  him  done  was  necessary  to  the 
proper  prosecution  and  completion  of  said 
improvements,  and  required  the  skill  of  a 
surveyor  or  civil  engineer,  and  the  use  of 
tools  and  instruments  employed  in  like  pro- 
fessions." It  is  upon  tills  finding  that  thecon- 
ciusion  and  order  of  the  court  for  Judgment 
for  the  plaintiff  rests.  If  the  CMitention  of 
the  plaintiff  is  Justified  by  the  statute,  the 
ruling  of  the  trial  court  was  correct,  and  the 
order  denying  a  new  trial  must  be  affirmed; 
otherwise  it  must  be  reversed.  The  statute 
(Gen.  St.  1894,  i  831)  provides  that  the  coun- 
ty surveyor,  by  himself  or  one  of  his  depu- 


tiee,  shall  execute  all  snrve^a  whlcb  aball  be 
ordered  by  any  court,  board  of  <x>iuit7  cam- 
missioners,  t*wn  suitervisorB,  or  otiier  pnblk 
officers  within  his  county,  or  upon  the  appli- 
cation of  any  Individual  or  corpora.ti«n.  rue 
next  section  of  the  statute  (section  832)  pM- 
vides  that  he  shall  keep  a  correct  record  af 
all  surveys  made  by  him,  and  preserve  s 
copy  of  the  filed  notes;  and  section  833  pre- 
scribes the  rules  for  making  all  surveys.  U 
these  sections  are  read  togetlier,  tbere  is  bo 
room  for  doubt  as  to  what  surveys  the  cogb- 
ty  surveyor  is  required  to  execute  when  or- 
dered by  the  court  or  by  the  town  or  coaai7 
officera  They  are  such  surveys  as  be  Is  re- 
quired to  make  a  record  of;  for  exampi«. 
surveys  of  lands  and  roads.  If  tbe  town  >l- 
pervisors  or  beard  of  county  commlasitHien 
decide  to  lay  out  or  change  a  bisbway.  and 
order  a  survey  thereof,  it  would  be  tbe  dnt; 
of  the  county  surveyor  under  tbe  statute  u> 
proceed  and  make  the  survey,  wltbout  an; 
further  authority  or  direction;  but  tbe  sut- 
ute  has  no  reference  to  the  work,  of  a  citU 
engineer,  and  never  was  Intended  to  author- 
ize the  county  surveyor,  whenever  tbe  tows 
supervisors  or  county  commissioners  of  iia 
county  let  a  contract  for  the  bnUiUng  or  re- 
pairing of  a  town  ball,  courthouse,  bridge, 
road,  or  ditch,  and  he  was  of  tbe  opinioii 
that  the  services  of  an  architect  or  civil  enp- 
neer  were  necessary  or  required  by  tbe  plais 
adopted  for  the  execution  of  tbe  work,  ti- 
render  such  services  of  his  own  motion,  and 
without  any  request,  express  or  implied.  » 
to  do.  The  county  surveyor  Is  simply  tttc 
surveyor  of  the  coimty  in  the  popular  sense 
of  the  word;  not  its  civil  engineer.  This  i^ 
manifest  from  his  duties  as  defined  by  stai- 
ut&  If  a  town  or  county  have  occasion  for 
the  services  of  a  civil  engineer  It  mi^bt  be  t 
proper  and  gracious  act  for  them  to  anpK>} 
the  county  surveyor,  if  competent;  but  he 
cannot  force  his  services,  In  such  cases,  np- 
on  them,  without  their  request  or  consent 
It  follows  from  this  construction  of  the  stat- 
ute that  the  plaintiff  is  not  wtitled  to  re- 
cover for  the  services  In  question  without 
showing  that  they  were  rendered  at  the  re- 
quest, express  or  implied,  of  the  defendant 
and  tliat  the  mere  tact  that  defendant  bad 
let  contracts  for  the  public  improvements  as 
to  which  the  services  were  rendered  Is  not 
sufficient  to  establish  such  request  As  there 
must  be  a  new  trial,  we  do  not  express  anr 
opinion  as  to  whether  the  evidence  sho\n 
such  request  as  to  plaintiff's  services  In  giv- 
ing the  grade  of  the  courthouse  square.  Ot- 
der  reversed,  and  a  new  trial  granted. 


LUNDQUIST  V.  DULUTH  ffT.  RY.  00. 
(Supreme  Court  of  Minnesota.     Jnly  3,  189&1 

Ihjdbt  to  Emplote— Nsolioekob  of  Fbllow 
Sbrvakt. 
Tbe  defendant,  a  street-railway  compasT- 
required  by  it«'rnles  that  its  employte  in  chup 
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*t  ita  can  Bhonld  gire  timely  wamins;,  br  prop- 
er signals,  to  ita  emplojta  engaged  in  track 
'eXMiiring,  of  the  approacli  of  its  cars.  The 
>lsLintiS.  in  reliance  on  such  rnles,  and  while 
Lt  yrorlc  repairing  the  tracli  of  the  defendant, 
Ls  its  employA^  was  ■truck  and  injured  by  a 
;a.r,  by  the  f  iQlure  of  the  motorman  to  gire  snch 
liirnal*,  and  by  }^  nuuiing  the  car  at  a  rate  of 
ipeed  prohibited  by  law.  Beld,  that  the  plain- 
tiff and  the  motorman  were  fellow  servants,  and 
that  the  defendant  is  not  liable  to  the  plain- 
tiff for  his  injorieB  resulting  from  the  negligence 
of   the  motorman. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  LiOiila  coas- 
ty;  Page  Morris,  Judge. 

Action  by  Oust  Ltmdqolst  sgainst  the  Du- 
luth  Street-Railway  Company.  Case  dismias- 
ed.  From  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.    Affirmed. 

John  Jenswold,  Jr.,  for  appellant  Billson, 
Congdon  &  Dickinson,  for  respondent 

START,  C.  J.  The  defendant  is  a  street- 
railway  corporation,  and  operates,  with  oth- 
ers, a  double-track  street-raUway  line  upon 
Superior  street  in  the  city  of  Duluth.  On 
July  10,  18W,  the  plaintiff,  while  at  work  as 
the  servant  of  the  defendant  repairing  its 
tracks  on  such  street  was  struck  and  Injured 
by  one  oC  Its  cars  which  was  then  being  oper- 
ated along  its  tracks.  He  brought  this  action 
to  recovp.r  damages  for  such  injury,  alleging 
In  his  complaint  that  it  was  due  to  the  de- 
fendant's negligence.  At  the  trial,  the  de- 
fendant upon  the  pleadings  and  certain  ad- 
missions made  by  the  plaintiff,  moved  the 
court  to  dismiss  the  case,  on  the  ground  that 
the  negligence  of  which  plaintiff  complained 
was  that  of  the  motorman,  his  fellow  servant 
The  motion  was  gianted,  and  plaintiff  ap- 
pealed from  an  order  denying  his  motion  for 
a  new  trial. 

The  short  facts  of  the  case,  as  disclosed  by 
the  complaint  and  the  admissions  at  the  trial, 
are  these:  The  idaintiff  was  one  of  a  crew  of 
men  employed  by  the  defendant,  who  were 
engaged  in  repairing  the  tracks,  by  taking  up 
and  relaying  the  pavement  between  the  rails 
over  which  the  defendant's  street  cars  oper- 
ated by  electric  power  passed  frequently  at 
Irregular  intervals.  In  order  to  make  the 
place  a  reasonaUy  safe  one  for  the  men  thus 
employed,  the  defendant  adopted  a  rule 
whereby  It  required  those  in  charge  of  Its 
cars  to  give  timely  warning  of  their  ap- 
proach to  the  crew,  and  it  was  the  custom  to 
so  do.  The  plaintiff  pursued  his  work  in  re- 
liance upon  this  rule  and  custom  and  a  due 
observance  of  them  by  the  defendant,  and 
while  so  engaged,  and  without  notice  of  the 
approach  of  the  car  which  struck  him,  this 
car  approached  the  place  where  the  plaintiff 
was  at  work  at  the  rate  of  10  miles  an  hour, 
and  the  motorman  in  charge  thereof  failed 
to  make  any  effort  to  slacken  its  speed,  and 
ucgligently  failed  to  give  any  signal  or  warn- 
ing of  its  approach.  The  charter  of  the  de- 
fendant provides  that  no  car  shall  be  run 
within  the  limits  of  the  city  at  a  greater  rate 


of  speed  than  six  nUles  an  hour.  The  prin- 
cipal question  presented  by  these  facts  for 
our  decision  Is  whether  the  negligence  of  the 
motorman  was  that  of  a  fellow  servant  or  a 
vice  principal. 

The  provisions  of  chapter  13,  Laws  1887, 
modifying  the  law  as  to  injuries  sustained 
by  one  servant  by  the  negligence  of  his  fel- 
low servant  in  cases  of  railway  companies, 
have  no  application  to  the  defendant  street- 
railway  company.  Funk  v.  Railway  Co. 
(Minn.)  63  N.  W.  1099.  Counsel  for  the  plain- 
tiff claims  that  it  vras  the  defendant's  duty 
to  furnish  to  plaintiff  a  reasonably  safe  place 
In  -which  to  work,  and,  as  a  means  of  mak- 
ing the  place  in  question  safe,  It  was  neces- 
sary to  give  him  due  warning  of  the  approach 
of  its  cars,  and,  having  made  a  rule  requiring 
the  motorman  to  give  such  warning,  his  fail-, 
ure  to  do  so  was  the  negligence  of  the  de- 
fendant, and  not  of  a  fellow  servant  He 
snpports  his  contention  with  ability  and  the 
citation  of  adjudged  cases  in  other  Jurisdic- 
tions; but  whatever  may  be  the  rule  else- 
where, we  must  hold  that  the  negligence  of 
the  motorman  was  that  of  a  fellow  servant, 
as  we  regard  the  question  settled  by  the  pre- 
vious decisions  of  this  court  It  Is  true,  as 
claimed,  that  it  was  the  duty  of  the  defend- 
ant to  use  reasonable  care  to  provide  a  safe 
place  in  which  the  plaintiff  was  required  to 
work,  and  that  this  duty,  like  the  duty  to 
tarnish  safe  machinery  and  proper  appliances 
for  doing  the  worli;  was  an  absolute  one, 
whicu  the  defendant  could  not  delegate,  so  as 
to  be  relieved  from  liability  in  case  the  duty 
was  neglected.  But  if  the  safe  place  or  safe 
machinery  which  the  master  has  furnished 
and  keeps  in  repair  Is  made  unsafe  by  the 
negligence  of  his  servants,  whom  he  has  se- 
lected with  due  care,  in  using  or  <H>eratlng 
the  place  or  machinery,  and  one  of  bis  serv- 
ants  is  injured  thereby,  such  negligence  Is 
that  of  a  fellow  servant  Foster  v.  Railway 
Co.,  14  Minn.  360  (Gil.  277);  Collins  v.  Rail- 
road Co.,  30  Minn.  31,  14  N.  W.  60;  Connelly 
V.  Railway  Co.,  38  Minn.  80,  35  N.  W.  582; 
RandaU  v.  Railroad  Co.,  109  U.  8.  478,  3  Sup. 
Ct  322.  The  plaintiff  relies  in  support  of  his 
proposition  upon  the  following  cases,  in  this 
court:  Brickson  v.  Railroad  Co.,  41  Minn. 
600,  43  N.  W.  332;  Anderson  v.  MiU  Co.,  42 
Mhm.  424,  44  N.  W.  315;  Westaway  v.  RaU- 
way  Ca,  56  Minn.  28,  57  N.  W.  222;  Schuli 
V.  RaUway  Co.,  67  Minn.  271,  50  N.  W.  192. 
These  cases  are  not  in  p(^t  In  the  first  one 
the  law  of  fellow  servants  was  not  involved, 
for  the  plaintiff  in  that  case  was  not  a  serv- 
ant of  the  railway  oonyuuiy,  but  of  an  inde- 
pendent contractor.  The  remark  quoted  in 
his  brief  by  counsel,  from  the  ophdlon  and 
syllabus  of  the  case  cited,  to  the  effect  that 
the  duty  of  the  defendant  to  plaintiff  In  re- 
spect to  giving  proper  signals  of  the  approach 
of  trains  was  the  same  whether  the  plaintiff 
was  in  Its  employment  or  tliat  of  its  con- 
tractor,  means  only  tliat  the  railway  com- 
pany owed  the  same  obligation  to  exercis* 


Digitized  by  VjOOQlC 


lOOS) 


87  NORTHWESTBSK  BEPOBTJEB. 


care  for  the  safety  of  an  employe  of  a  con- 
tractor working  on  or  near  its  tracks  as  It 
would  if  be  was  its  own  empIoy&  It  is  to 
be  remembered  that  the  case  arose  and  the 
opinion  was  written  after  chapter  13,  Laws 
1887  (defining  the  llabllltlee  of  railroad  com- 
panies for  injuries  to  their  servants  by  the 
negligence  of  fellow  serrants),  was  enacted. 
In  the  second  case  cited,  the  negligence  of 
the  employe  of  one  person  resnlted  In  the  in- 
jury of  an  employ^  of  another.  No  question 
of  fellow  servant  was  involved.  The  third 
case  related  to  the  duty  of  a  railroad  com- 
pany  to  a  traveler  to  give  its  usual  signals  of 
the  approaich  of  its  trains  at  a  private  wagon 
crossing.  The  hist  case  cited  arose  after 
chapter  13,  Laws  1887,  became  a  law.  The 
plaintiff  and  the  motorman  in  the  case  at  bar 
.  were  fellow  servants.  Neal  v.  Railroad  Co., 
S7  Minn.  365,  69  N.  W.  312.  The  plalntlft 
was  Injured  by  the  negligence  of  the  motor- 
man  in  failing  to  give  any  signal  of  the  ap- 
proach of  the  car,  or  to  slacken  tta  speed,  as 
it  was  his  duty  to  do.  But  such  duties  did 
not  appertain  to  the  work  of  furnishing,  con- 
structing, or  eQolpplng  a  safe  place  for  work, 
or  safe  machinery  for  the  execution  of  the 
work,  but  to  the  operation  of  th^  street  rail- 
way; hence  his  negligence  In  the  premises 
was  that  of  a  fellow  servant,  and  the  plain- 
tiff cannot  recover. 

The  plaintiff  further  claims  that  the  fact 
ttiat  the  car  which  struck  him  was  being  run 
at  the  time  at  a  rate  of  speed  exceeding 
six  miles  an  hour,  in  violation  of  law,  ren- 
ders the  defendant's  liability  for  his  injuries 
absolute.  Statutes  and  ordinances  regulating 
the  speed  of  railway  trains,  providing  f&r  the 
giving  of  signals  at  crossings,  and  for  fencing 
the  right  of  way,  do  not  abrogate  the  qualify- 
ing principle  of  the  common  law  relating  to 
contributory  negligence,  assumption  of  risks, 
and  injuries  by  the  negligence  of  fellow  serv- 
ants. Bandall  v.  Railroad  Ca,  109  U.  S.  478, 
8  Sup.  Ct  322;  Fleming  v.  Railroad  Co.,  27 
Ulnn.  Ill,  6  N.  W.  448;  Johnson  v.  ItaUway 
Co.,  29  Minn.  425.  13  N.  W.  673;  Moser  v. 
Railroad  Co.,  42  Minn.  480,  44  N.  W.  5Sa 
The  fact  that  one  of  the  acts  of  negligence 
of  the  motorman  complained  of  in  this  case 
was  prohibited  by  law  does  not  affect  the 
question  of  the  liability  of  the  defendant  to 
the  plaintiff  for  injuries  resulting  solely  from 
the  negligence  of  his  fellow  servant  Order 
afilrmed. 


MATTHEWS  ▼    HBB8HET  LUMBER   CO. 

(Supreme  Court  of  Minnesota.    July  3,  1896.) 

BviDBxos  or  Fbaod  — FouiiDA.rioir — Witness — 
Impeacbmskt. 
1.  The  correctness  of  certain  tally  cards, 
which  were  the  basis  of  the  scale  bills  received 
In  evidence,  was  in  issue  in  this  case,  and  for 
the  purpose  of  impeaching  the  integrity  of  the 
tallyman  who  mrde  the  cards  and  their  cor- 
rectness the  defendant  offered  to  prove  subse- 
qoent  particular  acts  of  misconduct  on  the  part 


of  the  tallyman  occorring  two  yvars  after  tbt 
cards  were  made,  from  wliich  it  was  claii!i«4 
that  an  admission  ihat  the  (aids  were  fraudu- 
lent might  be  implied.  Bdd,  that  such  try- 
dence  was  not  admissible  without  first  lar.14 
the  foundation  therefor  by  proof  anffident  io  -It 
opinion  of  the  trial  court  to  establish  the  fut 
that  the  tallyman  was  acting  for  or  in  coUnmis 
with  the  plaintiff  as  to  snch  alleged  acta. 

2.  Certain  rulings  of  the  trial  court  as  u 
the  admission  and  rejection  of  evidence  ooc- 
■idered  and  held  to  be  correct 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  B.  Brill,  Judge. 

Action  by  James  Matthews  against  ih* 
Hershey  Lumlier  Company.  From  a  Jndg 
ment  for  plaintifl,  defendant  appeals.  Af- 
firmed. 

■  Kueffner  &  Fauntleroy  and  J.  N.  Seariet 
tor  appellant  H.  H.  GiUen  and  J.  N.  Gastk. 
for  respondent 

START,  C.  J.  TUB  action  was  brought  to 
recover  the  balance  of  the  purchase  price  ti 
certain  logs  which  the  plaintiff  claimed  is 
have  sold  and  delivered  to  the  defendant  Tit 
complaint  alleges  that  on  May  1,  1892,  ite 
parties  hereto  entered  into  a  contract  whereb; 
the  plaintiff  agreed  to  sell  and  tbe  defendam 
to  buy  a  quantity  of  saw  logs  of  diffraou 
marks,  owned  by  the  plaintiff,  and  then  bi  St 
Crotz  river  at>ove  the  St  Croix  boom,  and  it 
be  delivered  therein,  Cor  whidi  the  defendut 
agreed  to  pay  the  plaintifl  a  stated  price  pa 
1,000  feet  at  tbe  end  of  each  month  in  wfak£ 
any  of  such  logs  were  delivered;  that  dnnn^ 
the  season  of  1892  lie  so  delivered  to  the  de- 
fendant logs  which,  at  the  contract  price,  a^;- 
gregated  in  value  $2,038.97,  no  part  of  whict 
has  been  paid  except  ^605.96.  Tbe  ansmr 
admitted  the  contract  but  put  in  issue  tlie 
plaintiff's  ownership  of  the  logs,  and  allegal 
that  the  scale  bills  of  the  logs  bearing  plain- 
tiff's marks  presented  to  the  dtfendant  by  tiu 
plaintiff  as  evidence  of  the  quantity  of  logs 
delivered  by  him  to  It  within  the  boom  vtte 
fraudulent  by  reason  of  the  fact  that  one  d 
the  tallymen,  Charles  T.  Goodrich,  su:rtlng  Is 
collusion  with  the  plaintiff,  made  tatee  en- 
tries on  the  scale  cards,  which  were  tbe  basif 
of  the  scale  bills  and  records  in  the  office  of 
the  surveyor  general  of  logs,  whereby  tte 
plaintiff  was  credited  with  logs  belonging  to 
other  parties.  The  answer  also  alleged  tbai 
the  defendant  had  paid  the  plaintiff  for  mat* 
logs  than  he  had  delivered  to  it  On  tbe  trial 
one  of  the  principal  questlcMiB  was  the  correct- 
ness of  the  scale  cards  made  by  Goodrich 
The  Jury  specially  found  that  the  tally  of  the 
plaintiff's  logs  made  by  Goodrich  upon  6t 
scale  cards  was  not  fraudulent  and  returned 
a  general  verdict  for  the  plaintiff  for  tbe  fell 
amount  claimed.  The  defendant  appealed 
from  the  judgment  entered  on  tbe  verdict. 
The  defendant's  assignments  of  error  r^te 
exclusively  to  the  rulings  of  the  trial  court  la 
admitting  or  rejecting  evidence.  The  plaia- 
tiff,  to  establish  a  delivery  of  the  logs,  in- 
troduced the  scale  bilhs,  or  rerdfled  copies  of 
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the  Bnrreyar  genetal's  records,  sbowlac  die 
<iuant!t7  of  logs  scaled  during  ttae  seasoD  of 
lii92  of  the  yarlona  nuuks  sold  by  plaintiff  to 
defendant  and  otber  parties,  which  showed 
on  their  face  a  delivery  to  the  defendant  of 
logs  to  the  amount  as  stated  in  the  complaint 
Ue  also  offered  evidence  tending  to  show 
when  and  where  he  obtained  the  logs  wliich  he 
claimed  to  liave  delivered  to  the  defendant 
and  the  other  parties,  and  tliat  the  logs  were 
driven  clean  from  their  respective  landings 
daring  the  season  of  1S92,  and  tliat  logs  bear- 
ing some  of  plaintiff's  marks  were  subse- 
quently cut  in  the  yeats  1883  and  1894.  The 
defendant  offered  to  show  by  a  certified  copy 
of  the  records  of  the  surveyor  general's  office 
(ESxhlblt  5)  tbat  something  Ui^e  a  hundred 
thousand  feet  of  logs  of  the  plaintUTs  mark 
came  out  of  the  boom  in  the  seasons  of  1893 
and  1894  as  a  basis  for  claiming  that  logs  In 
qnantlties  claimed  by  the  plaintiff  were  not 
driven  down  and  scaled  in  the  season  of  1892, 
even  if  be  had  them  on  the  landings.  The 
ruling  of  the  court  excluding  Exhibit  5  is  the 
first  error  relied  on  by  the  defendant.  The 
ruling  was  correct,  for  the  total  of  all  logs  of 
the  plaintiff's  marks  which  came  through  the 
boom  In  1882,  1893,  and  1894  was  less  than 
tbe  total  of  the  logs  wblch  the  plaintiff  had  cut 
and  driven  according  to  his  testimony,  hence 
tbe  fact  that  logs  came  tJuough  the  boom  in 
1893  and  1894  had  no  tendency  to  show  that 
the  logs  which  it  was  claimed  came  through 
in  1882,  and  were  scaled,  did  not  come  down. 
Tbe  evidence  had  no  reas<»uible  tendency  to 
support  defendant's  claim  or  to  contradict  the 
plaintiff's  evidence. 

It  does  not  appear  from  the  record  that  the 
trial  court  erred  in  overruling  the  defendant's 
objections  to  the  questions  put  to  the  wit- 
nesses Campbell  and  De  Staffany,  and  re- 
ferred to  in  defendant's  assignments  of  error 
Nos.  2  and  8.  Tbe  defendant  called  as  a 
witness  B.  B.  Tates,  wbo  testified  that  in  the 
year  1894-4wo  years  after  the  scale  cards 
here  in  question  were  made— be  was  sub- 
poenaed to  produce  in  court  certain  scale 
cards  made  by  the  tallyman  Charles  T.  GkKtd- 
rlcb,  the  same  party  who  made  the  scale 
cards  in  question  in  this  case,  and  to.  give 
evidence  in  reference  to  them  in  an  action  en- 
titled "Crick  V.  Tumbull,"  then  pending  in 
the  district  court  of  the  county  of  Hennepin. 
He  further  stated  that  he  had  an  interview 
with  Ckx>drich  after  he  was  so  subpoenaed, 
and  was  then  asked  this  question:  "What 
further  transpired  between  you  and  Mr. 
(xoodricb  on  the  evening  when  he  came  into 
tbe  office,  at  the  time  you  expected  to  go  to 
Minneapolis?"  Tlie  trial  court  sustained 
plaintiff's  objections  to  this  question,  and 
such  ruling  is  urged  by  the  defendant  as  er- 
ror. What  the  witness  would  have  testified 
to  If  he  had  answered  the  question  does  not 
appear  from  the  record,  as  no  offer  was  made 
to  show  any  particular  acts  or  words  of 
Ooodrlch  at  this  interview,  but  defendant's 
connsel  did  state  tbat  they  wanted  to  show 
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that  Ooodrich  and  tbe  plaintiff  were  coop- 
erating to  defeat  Justice  by  attempting  to  ij»- 
dnee  the  witness  Yates  not  to  appear  as  a 
witness  in  the  case  referred  to,  and  produce 
the  scale  cards.  Assuming,  without  so  decid- 
ing, tliat  this  statement  was  a  compliance 
with  the  rule  that  an  offer  of  evidence  must 
be  sufficiently  full  to  enable  the  court  to  see 
the  materiality  of  it,  we  are  of  the  opinion 
tbat  the  ruling  of  the  trial  court  was  correct. 
The  tallyman,  Goodrich,  was  not  the  agent 
of  the  plaintiff  in  malting  the  scale  cards,  as 
claimed  by  defendant,  but  he  was  an  officer 
of  the  law,  and  his  subsequent  acts  or  decla- 
raticms  were  not  admissible  as  evidence,  un- 
less autb<»'ized  by  the  plaintiff.  Therefore 
the  Integrity  of  Goodrich's  conduct  In  mak- 
ing tbe  scale  cards  in  question,  or  their  cor- 
rectness, could  not  be  impeached  In  this  case 
by  showing  subsequent  particular  acts  of 
misconduct  on  his  part  from  which  defend- 
ant claimed  an  admission  that  the  cards  were 
fraudulent  might  be  inferred,  without  first 
laying  the  foundation  by  proof  sufficient  in 
the  opinion  of  the  trial  Judge  to  establish  the 
fact  that  he  was  acting  for  or  In  collusion 
with  the  plaintiff  as  to  such  alleged  miscon- 
duct 1  Greenl.  By.  {  111.  Whether  a  suffi- 
cient foundation  was  laid  by  the  defendant 
by  such  proof  was,  under  the  evidence  in  this 
case,  a  question  for  the  trial  court 

In  rebuttal  the  plaintiff  called  Goodrich  as 
a  witness,  who  testified,  in  substance,  that 
he  made  a  correct  tally  on  the  scale  cards  In  ° 
question  of  the  logs  as  called  off  to  blm  by 
the  scaler.  On  cross-examination  the  witness 
further  testified  as  follows:  "Q.  You  say 
that  you  have  not  untruly  put  down  logs  and 
the  contents  of  the  logs  on  tally  cards  during 
your  service  as  an  employ^  of  the  surveyor 
genera]  of  Stillwater?  A.  I  do.  Q.  That  yon 
never  tampered  with  any  cards?  A.  No,  sir. 
Q.  I  will  ask  you  if  you  did  not  take  some 
cards  that  had  been  made  by  another  tally- 
man in  the  mill  boom  of  the  'Bt  Croix  Lum- 
ba  Company,  and,  after  those  cards  had  been 
returned  to  the  office.  If  you  didn't  add  a 
large  quantity  of  marks,  Including  some  of 
the  marks  in  controversy  here,  and  a  large 
number  of  figures  indicating  logs,  and,  after 
thus  padding  those  tally  cards,  you  footed 
them  up,  and  your  footings  were  carried  into 
the  scale  cards  issued  on  that  work.  Isn't 
that  so?  A.  I  don't  hardly  know  what  yon 
mean.  Q.  Didn't  you  pad  the  tally  cards  of 
another  tallyman  that  showed  logs  that  had 
been  scaled  by  other  parties  in  the  mill  boom 
of  the  St  Croix  Lumber  Company?  A.  I 
never  saw  them.  I  never  had  anything  to 
do  with  them.  I  worked  In  the  office  a  little 
while.  Q.  Wasn't  you  sent  to  work  footing 
up?  A.  Yes,  I  footed  up.  Q.  The  logs  and 
the  contents  of  logs  that  had  been  talli«d  by 
another  man  in  the  St  Croix  Lumber  Com- 
pany's boom?  And  didn't  yon,  before  you 
finished  that  card,  pad  that  card  by  adding 
there  a  large  number  of  marks.  Including 
these  marks  in  controversy?   A.  No,  sir;  1 
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did  not"  The  defendant  aabsequently,  dur- 
ing the  cross-examination  of  tbe  witness, 
asked  him  this  question:  "Do  you  remember 
of  beiut;  in  the  surveyor  general's  office  to 
take  tliu  place  of  a  cleric  for  a  few  days,  and 
being  assigned  to  the  duty  of  footing  up  tally 
cards  made  by  another  tallyman  of  logs 
scaled  in  the  boom  of  the  St.  Croix  Lumb^ 
Co?"  The  time  referred  to  was  1890,  and 
defendant's  counsel  admitted  that  these  cards 
did  not  refer  to  any  logs  In  controversy  In 
this  case.  But  they  further  stated,  in  sub- 
stance, that  the  purpose  of  the  question  waa 
to  show  that  the  witness  was  assigned  to  the 
duty  of  footing  up  tally  cards  of  anoth^  tal- 
lyman In  the  St  Croix  Lumber  Company's 
pound,  and  took  advantage  of  the  opportuni- 
ty to  pad  the  cards  with  additions  of  his  own, 
representing  some  ot  the  marks  used  on  the 
logs  here  In  controversy,  which  were  then 
owned  by  parties  other  than  the  plaintiff,  by 
means  of  which  the  false  additions  were  car- 
ried Into  the  scale  bills  made  up  therefrom; 
and,  If  the  witness  denied  it,  he  intended  to 
prove  it  by  other  witnesses.  The  court  sus- 
tained the  plaintiff's  objection  to  the  ques- 
tion. Ccmcedlng  that  the  alleged  transacUon 
was  not  too  remote,  and  the  question  proper 
on  cross-examination  for  the  purpose  of  test- 
ing the  accuracy  or  integrity  of  the  work  of 
the  witness  as  a  tallyman,  still  he  had  al- 
ready unequivocally  answered  the  question, 
and  the  ruling  of  the  court  was  correct  The 
witness  was  further  asked  if  he  remembered 
an  interview  with  the  witness  Yates.  This 
was  objected  to,  and  counsel  for  the  defend- 
ant stated  that  they  expected  to  show  by 
the  witness  that  he  (rffered  Yates  a  money 
consideration  to  give  his  testimony  in  the 
case  in  which  he  had  been  subpoenaed  In  a 
way  which  would  be  prejudicial  to  Justice, 
and  to  Influence  his  testimony  in  that  case 
with  reference  to  tally  cards  in  connection 
with  the  marks  in  that  suit  made  by  the  wit- 
ness Goodrich.'  A  witness  cannot  be  im- 
peached by  showing  particular  acts  of  corrup- 
tion or  dishonesty,  and  how  far  he  may  be 
interrogated  on  cross-examination  as  to  mat- 
ters Immaterial  to  the  issues  on  trial  for  the 
purpose  of  affecting  his  credibility  Is  largely 
in  the  discretion  of  the  trial  court.  Gardner 
V.  Kellogg,  23  Minn.  463.  We  cannot  say  that 
the  discretion  of  tne  trial  court  was  not  fair- 
ly exercised  in  sustaining  the  objection  to 
this  question.  The  defendant's  other  assign- 
ments of  error  were  not  urged  in  Its  brtef. 
Judgment  affirmed. 


ST.  PAUL,  M.  &  M.  RT.  CO.  r.  BROTTLETTE. 
(Supreme  Court  of  MloDesota.    July  S,  1896.) 

RaILKOAD  OraNTS  —  BXGBPTIOKS  —  CONSTKUCTION. 

Chapter  201,  Sp.  Laws  1877,  approved 
March  1st,  relating  to  the  extension  of  the  time 
for  the  completion  of  the  St.  Paul  &  Pacific 
Railroad  Company's  Extension  Lines,  aa  amend- 
ed by  chapter  71,  Sp.  Laws  1878,  oonatrned,  and 


hdd  that,  to  entitle  a  i>arty  to  the  benefit  aa-l 
protection  of  the  provisions  of  section  10  of  the 
original   act,   he   mnst  have   settled    npon  Tb« 
land  claimed  on  or  prior  to  March  1,  ls77. 
(Syllabiu  by  the  Court) 

Appeal  from  district  coort,  PoUc  county: 
Frank  Ives,  Judge. 

Ejectment  by  the  St  Paul,  MlnneapoUs  i. 
Manitoba  Railway  Company  against  Micha«: 
Broulette.  From  a  Judgment  for  plaintlS 
for  a  part  only  of  the  land  demanded,  plain- 
tiff appeals.     Modified. 

M.  D.  Grover,  Thos.  R.  Beoton.  and  A.  C 
Wilkinson,  for  appellant  Halvor  Steener 
son,  for  respondent 

START,  O,  J.  This  is  an  action  of  eject 
ment  to  recover  from  the  defendant  thr 
possession  of  the  S:  E.  ^  of  section  3,  town- 
ship 150,  range  45,  in  Polk  county,  this  state 
This  land  is  witiiin  the  indeninity  limits  of 
the  grant  to  the  territory  and  state  l>y  actb 
of  congress  of  March  3,  1857,  March  3,  1S&. 
and  March  3,  1871,  to  aid  in  the  constructioii 
of  certain  railroads,  and  was  patented  to  th« 
state  of  Minnesota  by  the  United  States  Feb- 
ruary 13,  1889,  and  deeded  by  the  state  i<. 
the  plaintiff  March  13,  ISIS.  The  defendani 
claims  that  in  the  spring  of  1877  one  Frank 
Robert  made  improvements  upon  the  land 
consisting  of  breaking,  and  on  Novemba  1. 

1877,  the  defendant  purchased  such  lmp^oTl^ 
ments  from  Robert,  who  delivered  poesessiuu 
of  the  land  to  him,  and  tliat  <m   March  1 

1878,  he  commenced  the  erection  of  a  dweil^ 
Ing  house  on  the  east  half  of  the  land  whid. 
he  then  and  still  claims  as  a  homestesd: 
that  in  April,  1878,  his  house  was  completeu. 
and  he  moved  into  it,  and  has  ever  since  Ci<.- 
cupied  such  east  half  of  the  premises  wit; 
his  family.  The  trial  court  found  that  plain 
tiff  was  the  owner  of  the  west  half  of  tfcr 
quarter  section  In  question,  and  that  the 
plaintiff  held  the  legal  title  to  the  east  hali 
thereof  in  trust  for  the  defendant,  and  di- 
rected ttiat  it  convey  the  same  to  the  defend- 
ant Judgment  was  entered  accordingl). 
from  which  the  plaintiff  appealed. 

Counsel  for  the  plaintiff,  in  his  brief  aoC 
argument  has  discussed  a  number  of  pnH- 
ositions,  but,  in  the  view  which  we  take  o( 
the  case,  there  is  but  one  question  which  i: 
is  necessary  for  us  to  decide,  vis.:  Has  tht 
defendant  established  a  claim  to  the  lanJ 
here  in  question,  under  the  provi^ons  of 
chapter  201,  Sp.  Laws  1877,  as  amended  bf 
chapter  71,  Sp.  Laws  1878?  If  he  has,  ti>-. 
Judgment  of  the  district  court  Is  correc 
otherwise,  it  must  be  modified.  The  plain- 
tiff holds  the  legal  title  to  the  land;  bent^r 
the  burden  was  on  the  defendant,  althoo^ 
be  Is  in  possession,  to  establish  his  daiiL 
Chapter  201,  Sp.  Laws  1877,  was  approved 
March  1st  and  is  entitled  "An  act  to  prorid' 
for  the  completitm  of  the  lines  of  railrob  I 
commonly  known  as  the  'St  Paul  and  T» 
ciflc  Extension  Unes.'"  The  nncompleteil 
lines  referred  to  in  this  title  woe  one  froa 
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Watab  to  Bralnerd,  and  one  from  St.  Cloud, 
via  Orookston,  to  St  Vincent  At  this  date 
the  time  limited  in  wliicli  sucli  lines  were  to 
Ite  completed  in  order  to  secure  the  land 
grant  had  expired,  and  the  right  to  declare 
the  lands  forfeited  for  noncompliance  with 
the  conditions  of  the  grant  was  absolute. 
ItaUroad  Co.  t.  Greenhalgh,  26  Fed.  563;  Id., 
138  U.  8.  19,  U  Sup.  Ct  395.  By  sections  1 
to  5,  IncluslTe,  of  the  act  the  grants  of  laud 
appertaining  to  the  Watab  and  Bralnerd  line 
'were  forfeited,  and  provisions  made  for  re- 
grantlng  the  lands  to  whatever  company 
misbt  undertake  the  construction  of  the  line. 
Sections  6  and  10  of  the  act  refer  to  the  sec- 
ond-named line,  and  axe  the  only  ones  here 
material  The  here  material  proTisiona  of 
sections  6  and  10  read  thus: 

"Sec.  6.  The  time  tor  the  completion  of  the 
uncompleted  portions  of  the  line  of  railroad 
extending  from  St  Cloud  to  St  Vincent 
commonly  known  as  the  'St  Vincent  Branch 
of  the  St  Paul  and  Padflc  Extension  Lines,' 
is  hereby  extended  as  follows:  From  Mel- 
rose to  Sauk  Center,  until  July  one  (1),  A.  D. 
one  thousand  eight  hundred  and  seventy- 
eight  (1878).  From  Sauk  Center  to  Alex* 
andria,  untU  January  one  (1),  A.  D.  one 
thousand  eight  hundred  and  seventy-nine 
(1879).  From  Alexandria  to  Fergus  Falls, 
and  from  Crookston  to  St  Vincent  until  Jan- 
uary one  (1),  A.  D.  one  thousand  eight  hun- 
dred and  eighty  (1880).  From  Fergus  Falls 
to  Glyndon,  until  January  one  (1),  A.  D.  one 
tliousand  eight  hundred  and  eighty-one 
(1881).  Provided,  however,  tliat  such  ex- 
tensions of  time  are  made  subject  to  all  the 
provisions  of  this  and  of  the  succeeding  sec- 
tions of  this  act" 

-'Sec.  10.  The  Saint  Paul  and  Pacific  BaU- 
road  Company  or  any  company  or  corpora- 
tion taking  the  benefits  of  this  act,  shall  not 
in  any  manner,  directly  or  indirectly,  acquire 
ur  become  seized  of  any  right  title,  interest 
claim  or  demand  in  or  to  any  place  or  parcel 
of  land  lying  and  being  within  the  granted 
or  Indemnity  limits  of  said  branch  line  of 
road,  to  which  legal  and  full  title  lias  not 
l>een  perfected  in  said  Saint  Paul  and  Pacific 
Itallroad  Company,  or  their  successors  or  as- 
signs, upon  which  any  person  or  persons 
liave  in  good  faith  settled  and  made  or  ac- 
<iuired  valuable  Improvements  thereon,  on 
or  before  the  passage  of  this  act,  or  upon  any 
ot  said  lands  upon  which  has  l>een  filed  any 
valid  pre-emption  m:  homestead  filing  or  en- 
trj' — not  to  exceed  one  hundred  and  sixty 
(ICO)  acres  to  any  one  actual  settler;  and  the 
jjovemor  of  this  state  shall  deed  and  relln- 
ttulsb  to  the  United  States  all  pieces  or  par- 
cels of  said  lands  so  settled  upon  by  any  and 
all  actual  settlers  as  aforesaid,  to  the  end 
that  all  such  actual  settlers  may  acquire  title 
to  the  lands  upon  which  they  actually  reside, 
from  the  United  States,  as  homesteads  or 
otherwise." 

These  sections.  In  effect  declare  a  for- 
feiture pro  tanto  of  so  much  of  the  land  ly- 


ing within  the  granted  or  indemnity  limits 
of  the  railway  line  in  question  as  any  person 
had  in  good  faith  settled  upon,  and  made  or 
acquired  valuable  improvements  thereon, 
on  or  before  March  1,  1877,  the  day  the  act 
became  a  law,  and  condoned  as  to  the  bal- 
ance of  the  land  the  default  to  complete  the 
line  within  the  time  previously  limited,  by 
extending  the  time  for  its  completion.  It 
was  only  as  to  land  settled  upon  by  bona  fide 
actual  settlers  that  a  forfeiture  was  de- 
clared. It  is  clear  that  the  defendant  did 
not  acquiro  any  right  to  the  land  hero  in  dis- 
pute by  lUs  purchase  of  Robert's  improve- 
ments, for  the  trial  court  did  not  find  that 
Robert  made  any  improvements  on  the  land 
on  or  prior  to  March  1,  1877;  it  simply  found 
that  in  the  spring  of  1877  he  made  the  im- 
provements. The  finding  would  be  correct 
if  the  improvements  wero  made  at  any  time 
during  the  months  of  Maroh,  April,  or  May. 
The  evidence  is  undisputed  that  Robert  was 
neither  the  head  of  a  family  nor  21  years  ot 
age  when  he  made  the  Improvements.  He 
did  not  attain  his  majority  until  April  26, 
1879,  and  never  was  an  actual  settler  on 
the  land,  bona  fide  or  otherwise.  It  follows, 
then,  that  if  the  act  ol  1877  had  not  been 
amended  by  the  act  of  1878,  the  defendant 
would  have  no  claim  to  the  land.  We  un- 
derstand his  counsel  to  concede  this.  He 
says  in  his  brief:  "We  concede  that  Brou- 
lette  was  not  within  the  original  act,  but  in- 
sist that  he  is  within  the  amended  act,  and 
thereforo,  as  to  this  case,  the  whole  act  of 
1877  is  In  effect  re-enacted  by  the  act  of 
1878,  not  one  section,  but  the  whole  act" 

Chapter  71,  Sp.  Laws  1878,  was  approved 
March  9th,  and  Is  entitled  "An  act  to  amend 
chapter  two  hundred  and  one  of  the  Special 
Laws  of  one  thousand  eight  hundred  and 
seventy-seven,"  adding  the  title  of  the  lat- 
ter act  Section  1  of  the  act  of  1878,  so  far 
as  here  material,  reads  as  follows:  "Section 
1.  Section  six  (6)  of  said  act  is  hereby 
amended  so  as  to  read  as  follows:  "Sec.  6. 
The  time  for  the  completion  of  the  uncom- 
pleted portions  of  the  line  of  railroad  ex- 
tending from  St.  Cloud  to  St  Vincent,  com- 
monly known  as  the  "St  Vincent  Branch 
of  the  St  Paul  and  Pacific  Extension 
Lines,",  is  hereby  extended  as  follows:  From 
Melrose  to  Sauk  Center,  until  August  one 
(1),  A.  D.  one  thousand  eight  hundred  and 
seventy-eight  (1878).  From  Sauk  Center  to 
Alexandria,  until  December  one  (1),  A.  D. 
one  thousand  eight  hundred  and  seventy- 
eight  (1878).  From  Crookston  to  St  Vin- 
cent until  January  one  (1),  A.  D.  one  thou- 
sand eight  hundred  and  eighty  (1880).  From 
Alexandria  to  Fergus  Falls,  until  January 
one  (1),  A.  D.  one  thousand  eight  hundred 
and  eighty  (1880).  From  Fergus  Falls  to 
Glyndon,  until  January  one  (1),  A.  D.  one 
thousand  eight  hundred  and  eighty-one 
(1881).  Provided,  however,  that  such  ex- 
tensions of  time  are  made  subject  to  all 
the  provisions  of  this  and  of  the  succeeding 
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■ecHons  of  this  act'"  Sections  2  and  S 
amend  section  7  of  the  original  act;  section 
4  strikes  out  certain  prorisions  of  section 
9  of  the  former  act;  and  section  6  (there  Is 
no  section  5)  provides  that  the  act  shall 
take  effect  and  be  In  force  from  and  after 
Its  passage.  Section  10  of  the  act  of  1877 
iB  in  no  manner  referred  to  In  this  act  of 
1878.  The  defendant  claims  that  the  effect 
of  these  changes  was  to  re-enact  the  whole 
act  of  1877.  so  that  the  claims  of  all  per- 
sons that  bad  settled  on  any  of  the  lands 
within  the  granted  or  Indemnity  limits  after 
the  passage  of  the  act  of  1877,  and  before 
the  passage  of  the  act  of  1878,  were  saved 
and  secured  to  them  by  section  10,  precisely 
as  if  their  settlement  had  been  made  on  or 
prior  to  March  1,  1877,  the  time  when  the 
original  act  was  approved. 

An  amendment  of  a  statute  "so  as  to 
read  as  follows"  takes  the  place  of  the 
original,  and  operates  to  repeal  all  of  It 
which  Is  not  embraced  In  the  amendment. 
But  the  provisions  of  the  original,  which 
are  merely  copied  and  retained  in  the  new 
section  without  change,  are  not  repealed 
and  re-enacted,  but  continue  to  be  the  law 
as  before,  while  the  changed  portions  are 
to  be  treated  as  having  been  the  law  only 
from  the  date  of  the  amendatory  act  "This 
form  of  amending  statutes  is  frequently 
used,  and  was  adopted  as  a  convenient  mode 
of  preserving  a  harmonious  text,  by  incor- 
porating the  amendments  into  the  original 
law,  and  presenting  both  together.  Except 
In  this  respect,  an  amendment  made  in  this 
way  has  no  greater  effect  than  if  made  in 
the  form  of  an  independent  statute."  Kerlln- 
ger  V.  Barnes,  14  Minn.  526  (GU.  39S);  Suth. 
St  Const  S  133.  Now,  a  comparison  of  the 
provisions  which  we  have  quoted  of  section 
6  before  amendment  and  after  shows  that 
the  only  change  or  extension  of  time  in 
which  to  build  the  line  made  by  the  amend- 
ment was  that  the  time  for  completing  that 
part  of  the  line  between  Melrose  and  Sauk 
Center  was  extended  one  month;  that  is, 
from  July  1,  1878,  to  August  1,  1878;  while 
the  time  for  completing  the  line  from  Sauk 
Center  to  Alexandria  was  reduced  one 
month,— that  Is.  from  January  1,  1879,  to 
December  1,  1878.  All  of  the  rest  of  the 
amendment  Is  simply  a  literal  copy  of  the 
original  It  declares  no  new  cases  of  for' 
feiture,  and  the  proviso  making  the  exten- 
sion of  time  "subject  to  all  of  the  provisions 
of  this  and  the  succeeding  sections  of  this 
act"  must  be  treated  as  having  been  the  law 
from  the  date  of  the  passage  of  the  original 
act  and  cannot  be  construed  as  amending 
section  10  SG  as  to  declare  a  forfeiture  of 
all  lands  settled  upon  by  any  person  on  or 
prior  to  date  of  the  amendment  March  9, 
1878.  This  would  have  been  perfectly  clear 
if  the  amendments  had  been  by  an  Inde- 
pendent statute,  simply  providing  that  the 
time  for  the  completion  of  one  specified  part 
«f  the  line  should  be  extended  <mm  month. 


and  reduced  one  month  as  to  anotber  qpeci- 
fled  part;  but  &8  already  snggested,  the 
form  of  the  amendment  actually  adopted 
'tannot  be  g^ven  any  greater  effect  as  to 
the  question  we  are  considering  than  If  it 
had  been  by  an  Independent  statute.  Tlie 
amendment  to  section  6  did  not  change  the 
date  of  the  passage  of  the  act  of  1877,  whicb 
la  the  time  fixed  in  section  10  at  or  before 
which  the  rights  of  settlers  must  have  accru- 
ed in  order  to  come  within  Its  provlsioDS. 
If  this  latter  section  had  been  amended  and 
re-enacted  with  section  6,  we  might  have 
a  very  different  question;  but  such  is  not 
the  case,  and  we  cannot  by  conatrtiction  do 
that  whicb  the  legislature  has  not  doite. 
and  re-enact  section  10,  making  the  date  of  Its 
passage  March  9,  1878,  instead  of  the  actual 
date  March  1,  1877.  It  Is  clear,  both  from 
what  the  legislature  did  do  and  what  it 
failed  to  do,  by  the  act  of  18<8.  that  It  had 
no  intention  of  forfeiting  any  more  of  the 
land  grant  than  had  been  don«  by  the  irt 
of  1877,  for  the  railroad  company  was  not 
then  in  default  as  to  the  construction  of  ao; 
tiortlon  of  the  line,  and  presamably  then 
were  no  bona  fide  settlers  to  be  protected 
except  those  already  provided  for  by  section 
10  of  the  original  act  The  manifest  par 
pose  of  the  amendment  to  section  6  was 
simply  to  extend  the  time  for  the  completioD 
of  one  part  of  the  line  for  one  month,  and 
correspondingly  reduce  the  time  ••  to  an- 
other part 

Assuming,  then,  without  so  deciding,  that 
all  of  the  facts  found  by  the  trial  court  as 
to  the  settlement  of  the  defendant  on  the 
land  in  question  are  sustained  by  the  evi- 
dence. It  follows  that  its  condtision  of  lav 
that  he  la  the  equitable  owner  of  the  Hni 
cannot  be  sustained,  for  he  has  failed  t>' 
bring  his  case  within  the  prorisions  of  sec- 
tion 10,  c.  201,  Sp.  Laws  1877.  by  shovj« 
that  he  or  some  party  through  whom  br 
claims  settled  on  the  land  on  or  prior  to 
March  1, 1877.  The  Judgment  must  be  taoii- 
Qed  so  as  to  adjudge  that  the  plalntilf  s 
the  owner  and  entitled  to  the  poasession  ol 
the  whole  of  the  premises  described  in  the 
complaint  In  this  action.    So  ordered. 


STATE  ex  tel   CHILDS.  Atty.  Gen,  v. 

DABROW. 

(Supreme  Court  of  Minnesota.     July  7,  ISS^"' 

CiTT  Obdisancbs — Appboval  bt   Matob— Pcb.^- 

CATION — SCBDlViaiOa  OF  WaKO. 

1.  tinder  the  charter  of  the  city  of  M«^ 
head,  all  ordinances,  resolutions,  and  by-bi«i  v* 
its  city  coniicii,  of  a  iegislatiye  nrntnre.  ecs^ 
before  tltey  take  effect  t>e  approved  b;  tbt 
mayor  (or  passed  over  his  disapproval  by  a  tv> 
thirds  vote,  taken  by  yeas  and  nays,  of  t^- 
members  of  the  council  present  and  votiact.  u< 
pnbllshed  in  the  official  paper  of  the  city. 

2.  The  subdivision  of  the  wards  of  the  a? 
is  a  legislative  act 

3.  A  certain  resolution  of  its  city  eoBEr'' 
which  was  approved  by  the  mayor,  and  p^ 
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lished  in  the  offidal  paper,  keld  to  be  stiffieient 
to  subdivide  a  ward  aa  of  the  date  of  its  paa- 
Bagc,  bat  not  to  have  a  retroactiTe  effect,  ao  as 
to  validate  a  prior  inTalid  attempt  to  subdivide 
it 

(Syllabaa  by  the  Court) 

Application  by  the  state  of  Minnesota,  on 
the  relation  of  H.  W.  Chllds,  attorney  general, 
for  a  writ  of  quo  warranto  against  Daniel 
G.  Darrow.    Judgment  of  ouster. 

H.  W.  GUldB,  Atty.  Oen.,  U  Von  Bomstedt, 
and  Ira  B.  Mills,  for  plaintiff.  F.  H.  Peta>- 
son,  for  defendant 

BUOK,  3.  The  city  of  Moorhead  is  a  mnnlc- 
ipai  corporation  organized  under  the  provi- 
sions of  chapter  28  of  the  Special  Laws  of 
this  state  for  the  year  1881,  and  the  several 
acts  amendatory  thereof.  Prior  to  the  time 
of  the  proceedings  out  of  which  this  contro- 
versy arose,  the  city  was  divided  into  three 
wards,  from  each  of  which  two  aldermen 
were  elected.  Section  3  of  chapter  1  of  the 
charter  oKitalns  a  provision  which  la  as  fol- 
lows: "That  after  the  organization  of  said 
city  the  council  may  from  time  to  time  make 
such  re-divlsioD  of  the  city  into  wards  as 
may  be  required  by  the  public  interests;  but 
no  ward  sliall  be  created  that  sliall  contain 
less  than  one  hundred  legal  voters."  The 
ctiarter  contains  no  other  authority  for  the 
division  of  wards.  Part  of  section  2  of 
chapter  8  of  the  charter  reads  as  follows: 
"All  ordinances  and  resoiutlons  sliall  before 
tbey  take  effect  be  presented  to  the  mayor, 
and  if  he  approve  thereof  he  shall  sign  the 
same;  and  such  as  he  shall  not  approve  of  he 
shall  return  to  the  city  council  with  his  ob- 
jections thereto,  by  depositing  the  same  with 
the  city  recorder  to  b6  by  him  presented  to 
the  city  council  at  their  flrst  meeting  there- 
after; and  upon  return  of  any  ordinance  or 
resolution  by  the  mayor,  the  same  vote  by 
which  the  same  was  passed  shall  be  reconsid- 
ered, and  if  after  such  reconsideration  the 
city  council  shall  pass  the  same  by  a  two 
thirds  vote  of  those  present  and  voting  it 
shall  have  the  same  effect  as  if  approved  by 
the  mayor  and  in  such  case  the  vote  shall  be 
by  yeas  and  nays,  which  shall  be  entered  in 
the  record  by  the  city  recorder.  If  an  ordi- 
nance or  resolution  shall  not  be  returned  by 
the  mayor  within  five  days  after  it  shall 
have  been  presented  to  him,  the  same  shall 
have  the  same  effect  as  If  approved  by  him." 
Section  18  of  chapter  3  of  said  charter  pro- 
vides "that  the  dty  council  shaU  designate 
one  newspaper  printed  in  the  dty,  in  which 
shall  be  published  all  ordinances  and  other 
proceedings,  and  matters  required  to  be  pub- 
lished in  a  public  newspaper,  the  publisher 
of  which  shall  be  termed  the  city  printer.  The 
mayor  and  aldermen  constitute  the  city  coun- 
cil and  the  style  of  all  ordinances  shall  be 
The  council  of  the  city  of  Moorhead  do  or- 
dain.' "  Section  5  of  chapter  4  of  the  charter 
provides  that  "aU  ordinances,  regulations,  res- 
olutions and  by  laws  shall  be  passed  by  an 


affirmative  vote  of  a  majority  of  the  mem- 
bers of  the  dty  council  preseflt,  by  ayes  and 
noes,  and  be  published  in  the  official  paper 
before  the  same  shall  be  In  force."  'At  the 
time  of  the  proceeding  by  the  dty  council 
hereinafter  referred  to,  there  was  a  duly- 
elected  city  printer,  and  officially  designat- 
ed newspaper,  in  the  dty  of  Moorhead.  On 
the  6th  day  of  January,  1886,  at  a  regular 
meeting  of  the  city  council,  one  of  the  alder- 
men offered  a  resolution  for  the  division  of 
the  Second  ward,  and  that  a  committee  of 
three  from  the  council  or  dticens  of  the 
ward  be  appointed  to  make  report  to  the 
council  on  the  flrst  Monday  in  February,  18MS, 
as  to  the  proper  division  and  boundary  of 
the  said  ward.  This  resolution  does  not  ap- 
pear to  tiave  been  acted  upon  by  the  city 
council,  but  It  appears  from  stipulation  of 
the  parties  that  the  committee  referred  to  in 
the  resolution  was  apjMlnted  by  the  mayor, 
and  it  made  a  report,  which  is  as  follows: 
"City  Hall,  Feb.  3rd,  1886.  To  the  Hon. 
Mayor  and  City  Council— Gentlemen:  Tour 
committee  appointed  at  the  last  monthly 
meeting  of  the  city  council  to  report  on  the 
division  of  the  Second  ward  of  said  city  re- 
spectfully report  that  we  have  made  a  thor- 
ough examination,  and  Snd  that  It  is  in  ac- 
cordance with  the  wishes  of  the  taxpayers  of 
said  ward  to  have  the  same  divided,  and  we 
would  respectfully  recommend  that  said  divi- 
sion be  made,  commencing  at  a  point  in  the 
center  of  N.  P.  R.  R.  and  Fifth  street,  running 
south  on  said  Fifth  St.  to  the  center  of  Gar- 
roway  St;  thence  east  to  a  point  on  the 
division  line  between  block  7  of  White's  Sec- 
ond addition  and  block  4  of  Briggs  &  Elder's 
addition;  thence  south  on  that  line  to  South 
street;  thence  south  through  Fifth  street  to 
the  dty  limits.  And  we  further  recommend 
that  the  territory  west  of  the  above-described 
land  be  known  as  the  'Second  Ward  of  the 
City  of  Moorhead,'  and  the  territory  on  the 
east  of  the  same  line  be  known  as  the  'Fourth 
Ward  of  the  City  of  Moorhead.'  [Signed] 
01«  Martinson.  Warren  Onan.  J.  W.  Edlhig. 
Adopted  Feb.  3rd.  1886."  These  proceedings 
are  all  that  ai>pear  from  the  records  of  the 
dty  council  in  regard  to  the  creation  of  any 
new  ward  in  said  city,  or  any  attempt  there- 
at, prior  to  the  4th  day  of  May,  1896.  The 
proceedings  above  referred  to  were  never  pre- 
sented to  the  mayor  of  the  dty  for  his  ap- 
proval, and  he  never  affixed  his  signature  to 
the  same,  or  formally  approved  them,  al- 
though he  was  present  at  the  meeting  when 
■aid  proceedings  were  taken,  and,  as  the  pre- 
siding officer,  took  part  In  such  proceedings. 
Conceding  that  at  and  during  all  the  time 
of  these  proceedings  there  was  an  officially 
designated  newspaper  published  and  printed 
in  the  dty  of  Moorhead,  yet  it  must  also  be 
conceded  thbt  no  resolution,  ordinace,  regu- 
lation, or  by-law  in  regard  to  the  redivlsion 
of  the  Secord  ward  oi  said  dty  was  ever 
presented  to  or  approved  by  the  mayor, 
and  therefore  the  same  could  not  possibly 
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have  been  published,  so  approved,  Ib  the  of- 
ficially  designated  paper,  although  the  fore- 
going proceedings  were  published  In  such 
newspaper,  and  It  is  claimed  by  the  respond- 
ent that  such  publication  was  sufficient,  if 
any  were  necessary  at  alL  Assuming,  with- 
out deciding,  that  the  parol  evidence  as  to 
the  proceedings  of  the  city  at  the  time  when 
the  report  of  the  committee  was  under  con- 
sideration was  admissible,  it  is  insufficient 
to  establish  the  fact  that  the  ayes  and  noes 
were  taken  upon  Its  adoption,  and,  as  there 
Is  no  record  evidence  to  this  effect,  we  must 
find  that  such  was  not  the  fact.  On  the 
17th  day  of  March,  1886,  there  was  an  elec- 
tion held  In  the  city  of  Moorhead  for  the 
election  of  city  officers,  including  the  elec- 
tion of  aldermen;  and  the  electors  of  said 
city  residing  in  that  portion  designated  in 
the  report  of  the  committee  as  the  "Fourth 
Ward"  elected  as  one  of  the  aldermen  for 
said  ward  for  the  term  of  one  year  this  re- 
spondent, Daniel  O.  Darrow,  who  qualified 
in  the  manner  provided  by  law,  and  ever 
since  has  been  acting  as  such  alderman  in 
the  proceedings  In  the  city  council  of  the 
city  of  Moorhead  upon  matters  coming  be- 
fore said  council  for  Its  action,  claiming 
the  lawful  right  to  represent  said  Fourth 
ward,  and  to  hold  and  exercise  the  office  of 
alderman  from  said  ward,  by  virtue  of  said 
election.  Subsequent  to  the  time  of  the  fore- 
going proceedings,  and  on  the  4th  day  of 
May,  1896,  at  a  legular  meeting  of  the  city 
council,  a  resolution  was  passed,  by  a  unan- 
imous vote,  whereby  the  council  sought  to 
ratify  the  proceedings  of  the  city  council  of 
January  6,  1896,  and  February  3,  1896,  in 
regard  to  the  division  of  the  Second  ward, 
and  the  action  of  the  mayor  in  appointing 
said  committee.  A  part  of  said  resolution  is 
as  follows:  "Now,  therefore,  be  it  resolved 
that  all  of  said  proceedings  as  above  stated 
be,  and  the  same  hereby  are,  ratified  and 
confirmed,  and  that  said  Fourth  ward  be  In 
all  things  recognized  as  existing  from  the 
time  of  the  adoption  of  said  report,  and  the 
declaration  of  the  establishment  of  said 
Fourth  ward,  on  the  3d  day  of  February, 
1896.  Be  it  further  resolved  that  this  reso- 
lution be  spread  upon  the  minutes  of  this 
council,  and  published  once  In  the  official 
papers  of  the  city  of  Moorhead.  Approved 
May  4th,  1886.  Sam'l  Frailer,  Mayor." 
Which  resolution  was  on  the  same  date  du- 
ly approved  by  the  mayor,  and  duly  pub- 
lished, by  order  of  said  council.  In  the  offi- 
cial paper  of  the  city,  on  the  8th  day  of 
May.  1896  This  resolution  was  passed  by 
the  unanimous  vote  of  aU  the  aldermen,  up- 
on a  call  for  ayes  and  uoes. 

Thus  two  questions  are  presented  for  our 
consideration,  viz.  the  legal  effect  of  the  pro- 
ceedings prior  to  the  election  of  the  respond- 
ent, Invcdving  the  question  of  the  validity 
of  the  election  of  respondent  as  alderman 
from  the  Fourth  ward,  and  the  effect  of  the 
proceedings  of  May  4,  1896,  regarding  the  di- 


vision of  the  Second  ward  Into  two  wardi, 
one  of  which  was  designated  as  tbe  "Fourth 
Ward." 

The  power  of  a  municipal  corporation  to 
pass   ordinances,    resolutions,    by-la-ws,   and 
make  regulations   is  derivative.     The  prima- 
ry Jurisdiction,   iu  matters  of   a    l^^lative 
nature,    rests    with     the    legislature    itselt 
which,  however.  It  may  confer    on   a   mo- 
nicipal  corporation,  so  far  as  may  be  neces- 
sary to  carry  out  the  purposes  for  which  it 
is  formed,  although  such  corporation  has  on 
power  to  pass  general  laws.     The  ctinrter  of 
the  city  of  Moorhead,  authorizing  a  subdiTi- 
Blon  from  time  to  time  of  the  wards  of  ^;ii 
city,  is  one  permitting  the  exercise  of  a  leg- 
islative act.     Sower  v.  City  of  Philadelphia. 
35  Fa.  St  231.     This  act  should  be  done  by 
an  ordinance  cr  resolution.     In    such  cast- 
either   must    be   passed    by    an    affirmatiTt 
vote  of  a  majority  of  the  city  council,  upoi 
a  call  of  the  ayes  and  noes,  then  presented 
to  the  mayor,  and,  if  he  approve,   then  bj 
due  publication  in  the  official  newspaper  of 
the  city.     A  proceeding  which   redivides  & 
ward  of  a  city  is  one  of  great  importance  to 
the  people  residing  therein,  and  their  riglit« 
should  not  t>e  affected  without  due  consid- 
eration,  and   notice   by   publication,    as   rtr 
quired  by  the  charter.     The   r^wrt   of  the- 
committee  which  was  adopted  by  the  coun- 
cil was  neither  an  ordinance  nor  resolution, 
and  did  not  give  that  information   to  tbe 
people  of  the  attempted  redi vision  to  whicli 
they  were  entitled  under  the  law.      Wliii? 
tbe  mayor  is  a  member  of  tbe  city  council 
by  the  terms  of  the  charter,  and  is  there- 
fore authorized  to  take  part  in  ita  proceed- 
ings, yet  when  ordinances  and   resolutioiis 
are  passed   a  further  duty  devolves   upoa 
him,  not  as  a  member  of  the  city  council 
but  as  an  independent,  co-ordinate  brancli 
of  the  city  government,  In  which  he  is  given 
five  days'  tlmt  to  examine  them,   and.  K 
necessary,    disapprove   them,    if   there    has 
been  hasty  and  ill-advised  legislation  or  pri> 
ceedings  affecting  the  rights  and  interests  of 
the  people,     frequently  the  existence  of  thi." 
power,  and  occasionally  its  exercise.  Is  of 
great  benefit,  and  serves  to  create  respect 
and  due  rei;ard  to  a  co-ordinate  authority. 
For  a  city  council  to  utterly  ignore  the  ex- 
ecutive branch  of  the  city  government,  and 
seek  to  legislate  upon  governmental  matters 
by  a  proceeding  in  substance  a  resolution  or 
ordinance,  and  thereby  claim  that  such  pro- 
ceeding need  not  have  the  mayor's  approv- 
al, or  be  duly  published  in  tbe  official  paper 
of  the  cit.v,  is  a  mere  evasion  of  the  law. 
We  do  not,  of  course,  refer  to  a  mere  rule  of 
practice  which  a  council  might  adopt;   bm 
the  substantial  purpose  of  legislative  pnv 
ceedings  should  not  be  defeated  by  glvlcg 
to  ordinances  or  resolutions  a  form  of  mo- 
tion or  reports.     Restriction  upon  legislative 
power   is  sometimes   unpleasant    for    those 
who  seek  to  exercise  it,  but  it  is  neverthelpsa 
a  wise  provision,  and  sanctioned  by  the  ei- 
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perioice  of  agea,  not  m«reij  becaoae  a  <flty 
council  may  sometiiiiea  be  governed  by  Im- 
proper motlTes,  but  because  its  members 
may  often  be  mistaken,  and  the  people  are 
entitled  to  the  Judgment  of  their  executive 
officer  tnereon.  If  the  city  council  could 
pass  the  act  in  controTersy,  and  make  it  ef- 
fective,  without  the  approval  of  the  mayor, 
we  do  not  see  why  they  could  not  pass  a 
hundred  others  of  a  similar  nature,  affecting 
the  interests  of  the  people,  and  the  charter 
authorizing  ordinances  and  resolutions  would 
be  a  complete  nullity.  We  hold,  therefore, 
that  the  report  which  was  adopted  did  not 
have  the  effect  of  an  ordinance  or  resolu- 
tion, as  it  was  not  presented  to  or  approved 
by  the  mayor,  and  was  not  published  In  the 
official  paper  of  the  city  of  Moorhead;  and 
the  said  Second  ward  was  not  thereby  redi- 
vlded,  and  the  Fourth  ward  not  duly  estab- 
lished. 

As  to  the  effect  of  the  proceedings  of  the 
city  council  of  May  4th,  but  little  need  be 
iiald.  At  a  regular  meeting  of  the  council 
upon  that  day,  upon  a  call  of  ayes  and 
Does,  by  unanimous  vote  of  all  the  aldormen 
voting,  a  resolution  was  passed  redlvidlng 
the  Second  ward,  and  forming  therefrom 
tbe  Fourth  ward,  of  said  city,  which  reso- 
lution was  presented  to  the  mayor,  approved 
and  signed  by  him,  and  duly  published  In 
the  official  paper  of  the  city  of  Moorhead. 
We  are  of  the  opinion  that  this  was  a  quf- 
flclent  compliance  with  the  law,  and  that 
tbe  Fourth  ward  of  said  city  was  thereby 
established  as  of  that  date,  but  that  it  could 
not  have  any  retroactive  effect. 

We  are  of  the  opinion  that  the  respondent 
Is  holding  the  office  of  alderman  for  the 
Fourth  ward  in  tbe  city  of  Moorhead,  In 
this  state,  contrary  to  law;  and  it  is  there- 
fore adjudged  that  the  said  respondent,  Dan- 
iel C.  DarroW;  is  guilty  of  unlawfully  hold- 
ing and  exercising  the  office  of  alderman  for 
tbe  Fourth  ward  In  the  city  of  Moorhead, 
in  this  state.  And  It  is  further  ordered  and 
adjudged  that  said  Daniel  C.  Darrow  be 
ousted  and  excluded  from  said  office  of  al- 
derman, and  tliat  Judgment  be  entered  ae- 
cordin^y. 


DAVISON  V.  H.UIMON  et  aL 

(Supreme  Court  of  Minnesota.    July  7,  1896.) 

Actios  on  Joist  Obuoatios— Judoment  against 
OWB  ORrKNDAyT  Alosb— Epfbct. 
Wherp  the  plaintiff  in  an  action  loronght 
upon  a  Joint  contract  obK);ation  againBt  the 
joint  debtors  elects,  npon  default  of  one  of  them 
to  answer,  to  enter  judgment  against  bucIi  de- 
ff^ndant.  the  Judgment  is  a  bar  to  a  snbiiequent 
action  against  tbe  >ther8,  the  debt  being  merged 
in  the  jodgment. 

(Syllabos  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county. 

Action  by  Suvlah  T.  Davison  against  Elijah 
A.  Harmon  and  another.     Judgment  was  en- 


tered against  defendant  Harmon  by  default, 
and  there  was  a  Judgment  on  tbe  pleadings 
in  favor  of  defendant  Charles  K.  Sherburne, 
from  which  plaintiff  appeals.     Affirmed. 

Louis  A.  Reed,  for  appellant.  A.  Ueland, 
for  respondents. 

BUCK,  J.  The  plalntitt  commenced  this 
action  In  tbe  district  court  for  Hennepin 
county  against  the  defendants  upon  a  Joint 
partnership  note.  The  summons  was  per- 
sonally served  upon  both  defendants,  but  the 
defendant  Harmon  did  not  appear,  and  a 
separate  Judgment  was  entered  against  him 
by  default  on  the  29th  day  of  December, 
1892,  for  the  full  amount  claimed  in  her 
complaint,  inchiding  interest,  costs,  and  dis- 
bursements. The  defendant  Sherburne  an- 
swered, and  by  It  raised  material  Issues,  and 
after  the  entry  of  the  default  Judgment 
against  Harmon  he  filed  a  supplemental  an- 
swer, alleged  the  entry  of  the  separate  Judg- 
ment by  plaintiff  against  Harmon,  and 
prayed  for  Judgment  against  plaintiff  that 
the  action  be  dismissed  as  to  him  (Sher- 
burne). When  the  cause  came  on  for  trial, 
the  defendant  Sherburne  moved  for  Judg- 
ment on  the  pleadings,  which  motion  was 
granted  by  the  court,  and  Judgment  was  ac- 
cordingly entered  that  plaintiff  take  nothing 
by  this  action  as  to  the  defendant  Sherburne, 
and  that  he  recover  his  costs  and  disburse- 
ments against  the  plaintiff. 

That  the- obligation  sued  upon  is  a  Joint 
one,  must  be  conceded.  Where  an  action 
was  brought  at  common  law  npon  a  Joint 
contract  the  general  rule  was  that  there 
could  be  no  Judgment  except  In  favor  of,  or 
against,  all  defmdants.  1  Black.  Jndgm.  {  82. 
The  same  authority  states  that  there  are  ex- 
ceptions to  this  rule;  for  Instance,  where  one 
of  the  defendants  sets  up  and  succeeds  in 
establishing  a  defense  entirely  personal  to 
himself,  as  a  release  or  discharge  or  a  per- 
sonal disability  to  contract  Consequently, 
where  several  persons  are  summoned  as  de- 
fendants, and  one  of  them  pleads,  and  the 
others  suffer  a  default  final  Judgment  can- 
not property  be  entered  upon  the  default  un- 
til the  issue  as  to  the  other  defendants  is  dis- 
posed of,  unless  the  rule  has  been  changed 
by  statute.  The  plaintiff  in  this  case  elect- 
ed to  enter  a  separate  Judgment  against  one 
of  two  defendants  upon  a  Joint  obligatloii, 
and,  this  cause  of  action  Iieing  Joint,  and 
not  several,  it  cannot  be  divided,  and  Judg- 
ment entered  against  each  one  by  piecemeal. 
If  this  could  be  done,  there  might  be  as  many 
separate  Judgments  as  there  are  different  or 
several  defendants,  and  we  know  of  no 
principle  of  law  which  permits  it  to  be  done. 
In  the  case  of  Laner  v.  Bandow,  48  Wis.  638, 
4  N.  W.  774,  it  is  said  by  the  court  that:  "It 
is  perfectly  well  settled  that  If  the  holder  of 
a  Joint  d^t  or  obligation  sues  one  of  the 
Joint  debtors,  and  obtains  Judgment  thereon 
against  blm.  and  then  sues  another  of  the 
Joint  debtors  for  the  same  debt  or  obligation. 
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the  latter  may  plead  racb  Jadgment  against 
Us  co-debtor,  and  bar  the  action.  This  is  so 
becaose  tbe  Joint  debt  is  merged  In  the  ]ndg> 
ment  against  the  debtor  first  sued,  and,  be- 
ing Indivisible,  it  cannot  be  merged  or  can- 
celed aa  to  one  and  existing  and  operative  as 
to  another  Joint  debtor."  Numerous  author- 
ities sustain  tliia  position.  And  if  one  ac- 
tion Is  brought  against  joint  debtors,  and  the 
plaintiff  elects  to  take  Judgment  sgalnst  one 
separately,  his  rights  are  no  greater  than  if 
he  had  sued  each  separately.  The  plaintiff 
having  elected  in  such  case  to  enter  a  several 
Judgment  upon  a  Joint  obligation,  the  cause 
of  action  is  merged  In  the  Judgment,  and  the 
further  proceeding  against  the  other  defend- 
ant would  be  an  attempt  to  procure  a  sev- 
eral judgment,  while  the  cause  of  action  sued 
upon  Is  joint,  and  thus  there  would  be  a  va- 
riance between  the  cause  of  action  alleged 
and  the  several  Judgment  sought  to  be  en- 
tered. Hence,  If  the  plaintiff  elects  to  enter 
a  several  Judgment  against  one  defendant  in 
an  action  against  more  than  one  defendant 
upon  a  Joint  obligation,  the  cause  of  action 
having  merged  in  the  judgment  against  one. 
It  is  a  bar  to  a  subsequent  'recovery  against 
the  others.  See  Kingsley  v.  Davis,  104 
Mass.  178;  Cowley  v.  Patch,  120  Mass.  137; 
Ward  V.  Johnson,  13  Mass.  148;  People  v. 
Harrison.  82  111.  84. 

We  have  examined  the  various  provisions  of 
the  statute  In  regard  to  proceedings  by  the 
plaintiff  sgalnst  defendants  liable  upon  a  joint 
obligation,  and  we  do  not  find  any  which 
changes  the  common  law  or  supports  the  cou- 
tentlon  of  the  appellant  A  reference  to  the 
statutory  provl^ons  bearing  upon  this  subject 
may  be  pertinent  Gen.  St  1884,  S  5207,  reads 
as  f(dlow8:  "When  the  action  Is  against  two 
or  more  defendants,  and  the  summons  is  serv- 
ed on  one  or  more,  but  not  all  of  them,  the 
plaintiff  may  proceed  as  follows:  First  If 
the  action  is  against  the  defendants  Jointly 
Indebted  upon  a  contract,  he  may  proceed 
against  the  defendants  served,  unless  the 
court  otherwise  directs;  and  if  be  recovers 
Judgment,  It  may  be  entered  against  all  the 
defendants  thus  Jointly  indebted,  so  far  ouly 
as  that  it  may  be  enforced  against  the  Joint 
property  of  all,  aitd  the  separate  property  of 
the  defendants  served.  Second.  If  the  action 
Is  against  defendants  severally  liable  he  may 
proceed  against  the  defendants  seized,  in  the 
game  manner  as  if  they  were  the  only  de- 
fendants. Third.  Though  all  the  defendants 
have  been  served  with  the  summons,  judg- 
ment may  be  taken  against  any  of  them  sev- 
erally, when  tl\,e  plaintiff  would  be  entitled  to 
Judgment  against  such  defendants  If  the  ac- 
tion had  been  against  them  alone."  This  sec- 
tion, it  will  be  observed,  authorises  a  Joint 
Judgment  against  all  of  the  defendants  served 
where  the  obligation  Is  Joint,  unless  the  court 
otherwise  directs,  and  Judgment  may  be  so 
entered  against  all  of  the  defendants  Jointly 
iudehtiHl,  and  may  be  enforced  against  the 
Joint  pioiterty  ot  all  and  the  separate  prop- 


erty at  the  defendants  served;  bat  ft  does  mc 
authorize  a  sevoal  Judgment  sjpaliist  each  de- 
fendant unless  he  la  seveially  liable;,  in  wliicji 
case  he  may  proceed  against  tlie  defendaiti 
served  In  the  same  manner  as  If  ttaey  we» 
the  only  defendants.    Of  course,  this  sectka 
does  not  aid  the  plaintiff,  altbouclx  be  relies 
upon  the  last  subdivision  of  tbe  aectloti  in  sop- 
port  of  his  view  of  the  case.    WliUe  this  sob- 
division  Is  not  quite  as  explicit  as  it  might  be, 
yet  fairly  construed,  it  means  tbat  a  sevenl 
Judgment  can  only  be  taken  against  any  ou 
of  the  defendants  when  the  plaintifr  'would  be 
entitled  to  a  Judgment  against  audi  defend- 
ants if  the  action  had  been  against  them  alooe. 
But  If  an  action  had  been  against  tlmn  aloae 
upon  a  joint  obligation,  tb^  would  not  be 
entitled  to  a  several  Judgment,  aa  that  would 
be  a  variance  from  tbe  cause  of  action  stated 
In  the  complaint    If  such  a  judgement  shonld. 
however,  be  entered,  it  would  be  at  the  plain- 
tUCti  risk,  and  by  his  election  he  would  be 
barred  of  recovering  a  Judgment  against  titi 
other  defendants,  as  under  the  mle  at  com- 
mon law.    In  Johnson  v.  Lough,  22  ICinn.  2>j3. 
this  court  held:    "That  in  an  action  fonndt^ 
on  a  joint  demand  arising  on  contract,  whetli- 
er  all  the  defendants  are  served   with  sum- 
mons or  not  the  only  Judgment  that  can  be 
rendered  is  a  Joint  one  in  favor  of  or  ogn'ng 
them  alL"    Section  5410  of  said  statute  readi 
as  follows:    "Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defend- 
ants, and  It  may,  when  the  Justice  of  the  case 
requires  it,  determine  the  ultimate  rights  at 
the  parties  on  each  side,  as  between  thejs- 
selves."    This  section  does  not  aid  the  piaia- 
tiff,  because  the  Judgment  authorised  is  one 
against  a  several  defendant  or   defendants, 
and  not  against  one  or  more  Joint  defendants. 
The  number  of  the  defendants  Is  not  the  test 
of  the  manner  of  entering  Judgment  \iaiet 
this  section,  espedaUy  when  all  ot  them  stand 
on  precisely  the  same  ground,  and  all  iiare 
been  summoned.    The  judgment  must  be  tnus- 
ed  upon  the  pleadings,  and,  where  that  shoTt 
a  Joint  obligation  as  the  one  sued  upon,  there 
should  not  be  a  several  Judgment  ent^ied. 
Section  5411  reads  as  follows:    "In  an  actioa 
against  several  defendants,  the  court  may.  in 
Its  discretion,  render  Judgment  against  oc» 
or  more  of  them,  leaving  the  action  to  proce-itl 
against  the  others,  whenever  a  several  jnd^- 
ment  is  proper."    This  section  is  not  applica- 
ble, because  it  covers  cases  where  the  actios 
is  against  several  defendants,  and  It  is  only 
In  the  discretion  of  the  court  that  a  Judgmont 
may  be  rendered  against  one  or  more  of  them. 
leaving  tbe  action  to  proceed  against  the  otlh 
ers,  and  then  only  In  cases  wherein  a  several 
Judgment  Is  proper.    As  a  several  Judgment 
upon  the  Joint  cause  of  action  was  not  proper 
In  this  case  it  is  quite  apparent  that  the  sec- 
tion is  not  applicable.    There  Is  no  provisioD 
in  the  statute  which  Is  applicable  to  the  cue 
at  bar.    A  several  action  could  not  property 
have  been  brought  upon  the  Joint  obli^tios 
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let  torOt  in  tbe  eomplslnt;  and  If  ttie  pUUn- 
:lff  deelred  to  kave  his  Jcdnt  canse  of  action 
laved  as  against  the  defendant  Sbert>ame,  lie 
ibould  ttaTe  waited,  and  not  entered  judg- 
nent  acalnat  Harmon  until  the  iasuea  raised 
>7  Sbeitoume'B  answers  were  disposed  of.  It 
ma,  therefore,  Irregxilar  for  the  plaintiff  to 
proceed  and  take  a  several  Judgment  against 
:lie  defendant  Harmon,  bat,  having  elected  to 
lo  so.  It  constitntes  a  bar  to  any  further  pecov- 
SX7  against  the  other  defendant,  Sberbome. 
lodgment  affirmed. 


BASTING  T.  NORTHERN  TRUST  CO. 
[Supreme  Court  of  Minnesota.    July  15,  1896.) 
Appbal— Weisht  of  EriDSSCB. 
ETidence  considered,  and  held  suflBdent 
to  justify  the  finding  of  the  trial  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott.  Judge. 

Action  by  Theodore  Basting,  receiver  of  the 
Minneapolis  Times  Company,  against  the 
Northern  Trust  Company.  The  court  found 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  appeals.    Affirmed. 

Carman  N.  Smith,  for  appellant  Cobb  & 
Wheelwright,  for  respondent 

BUCK,  J.  This  case  was  before  this  court 
apon  a  former  appeal,  and  Is  reported  in  63 
N.  W.  721,  and  it  Is  not  necessary  to  review 
the  law  as  there  laid  down.  Most  of  the  facte 
now  appearing  were  there  stated.  The  sufB- 
eiency  of  the  evidence  to  sostaln  the  finding 
of  the  court  upon  one  point  is  challenged. 
The  defendant  In  this  respect  contends  that 
at  the  time  of  the  deUveiy  of  the  stock  cer- 
tUIcate  as  a  pledge,  Nlmocks,  from  whom  It 
was  obtained,  represented  to  the  defendant 
that  75  shares  were  fuUy  paid  up,  and  were 
not  subject  to  calls  and  assessments;  that 
defendant  believed  these  representations  to 
be  true,  and  relied  upon  them;  and  that  ao 
relying  upon  the  truth  of  these  representa- 
tions and  statements,  tbe  loan  was  made,  and 
said  shares  of  stock  were  accepted  as  col- 
lateral security..  The  court  found  as  a  fact 
that  none  of  these  allegations  were  sustained 
by  the  evidence,  and  that  they  were  not  true. 
The  correctness  of  this  finding  reste  upon 
the  testimony  of  Charles  Kittleson,  who  was 
the  defendant's  secretary  and  treasurer. 

2.  Upon  direct  examination  he  testified  that 
Nlmocks  represented  that  tbe  stock  of  the 
Times  Company  was  of  the  par  value,  and 
that  all  of  the  assessments  were  paid  up;  and 
that  he  believed  Nlmocks'  statement  that  the 
stock  was  fuUy  paid.  But  upon  his  cross-ex- 
amination he  testified  as  follows:  "Q.  Ton 
asked  him  if  the  stock  was  fully  paid?  A. 
Yes;  I  think—  Well,  I  asked  him  if  he  con- 
sidered this  stock  as  valuable,  good  collateraL 
Q.  That  is  all  you  asked  blm?  A.  I  might 
have  asked  him  other  questions.    That  was 


the  main  point  Q.  Did  yon  know  aoytblng 
abont  the  value  of  the  stock  at  that  time?  A. 
No,  sir.  Q.  Did  yon  ask  him  who  was  eoBb- 
nected  with  the  company?  A.  I  think  he 
told  me  who  was  the  promoters  of  the  con»- 
pany.  Q.  Did  you  ask  him  what  business  it 
was  engaged  in?  A.  I  was  aware  of  that 
Q.  What  was  It?  A.  Printing.  Q.  What? 
A.  A  newspaper.  Q.  Did  you  ask  him  wheth- 
er the  company  was  In  good  flnsnclHl  condi- 
tion? A.  I  don't  think  so.  Q.  Did  you  ask 
him  that  question?  A.  No,  sir.  Q.  Now, 
then,  in  substance,  all  that  you  asked  him 
was  whether  that  was  sufficient  security  for 
that  note?  A.  That  Is  about  the  substance  ot 
it  Q.  As  to  whether  or  not  Mr.  Nlmocks 
thought  It  was  good  security  for  the  note? 
A.  Xes,  air.  Q.  You  didn't  make  any  In- 
quiries of  the  company?  A.  No,  sir.  •  •  • 
Q.  You  never  made  any  attempt  to  examine 
the  books  of  the  Times  Company,  or  make 
any  Inquiries  of  its  officers?  A.  No,  sir.  Q. 
Your  business  at  tliat  time  was  on  the  cor- 
ner of  Nicollet  and  Fourth  street?  A.  Yes, 
sir.  Q.  The  Times  office  was  in  the  same 
block?  A.  Yes,  sir.  Q.  No  new  money  was 
advanced  to  these  gentlemen  at  that  time? 
A.  I  don't  think  so."  This  cross-examination 
very  seriously  shook  the  testimony  of  the  wit- 
ness given  upon  his  direct  examination.  Id 
such  a  case  the  trial  court  has  a  better  oppor- 
tunity of  Judging,  from  the  manner  and  ap- 
pearance of  the  witness,  the  weight  to  be 
given  his  testimony,  than  this  court  The 
question  is  not  free  from  doubt  but  certain- 
ly the  evidence  is  not  so  palpably  and  mani- 
festly against  the  finding  of  the  trial  court 
as  to  warrant  us  in  setting  it  aside.  Order 
affirmed. 

IflTCHEIili,  J.,  absent  took  no  part 


UNION  raON  WORKS  v.  KILGORB  et  aL 

(EVERTS  et  aL  Interveners). ' 
(Supreme  Court  of  Minnesota.  July  15,  1896.) 
AssiGiniBrTTOF  Acootmr— AocsPtAvci  bt  Debtor. 
An  order  attached  to  an  account,  direct- 
ing its  payment  to  the  party  named  in  the  order, 
and  delivered  to  him,  operates  as  an  assign- 
ment of  the  debt  or  account  although  the  or- 
der is  not  accepted  by  the  debtor,  and  is  valid 
as  against  a  subsequent  gamishment 
(Syilabos  by  the  Court) 

Appeal  from  district  court  Hennepin  conn- 
ty;  Robert  D.  Russell,  Judge. 

Action  by  the  Union  Iron  Works  agatnet 
Frederick  O.  Kllgore  and  others.  Ambrose 
E.  Everts  and  others  Intervene.  Judgment 
for  interveners.  From  an  order  denying  a 
new  trial,  plaintiff  appeals.     Affirmed. 

Oinant  &  Conant  for  api)ellant  Howell 
W.  Young  and  C  Q.  Layboum,  for  respon- 
dents. 

BUCK,  J.  On  the  31st  day  of  December, 
1891,  the  garnishee,  SbevUn-Cacpenter  Oom- 


1  Rehearing  denied. 
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pany,  a  coiporation,  gave  an  order  of  por- 
<;base  to  the  defendant  Kllgore  for  a  set  of 
patent  steam  press  rolls,  to  be  completed  and 
-delivered  at  tbe  mill  of  tbe  garnishee  on  or 
before  March  16,  1896.  to  be  guarantied  and 
■perfect  in  every  way,  for  which  tbe  garnishee 
promised  and  agreed  to  pay  the  snm  of  $800. 
This  machinery  was  manufactured  and  de- 
livered to  the  garnishee  on  the  ISth  or  17th 
of  April,  1895.  About  the  same  time  the 
manufacturers  of  the  machinery,  the  Uemlo 
Iron  Works,  presented  a  bill,  made  out  in  Its 
own  name,  against  the  Shevlln-Carpenter 
Company  for  the  $800,  the  purchase  price  for 
these  rolls.  The  garnishee  refnaed  to  recog^ 
nize  the  Gemlo  Iron  Works  in  tbe  transaction, 
stating  that  it  did  not  know  such  worica  in 
the  transaction,  and  only  recognised  the  de- 
fendant Kilgore,  with  whom  their  dealings 
liad  been  had.  Thereupon  an  account  waa 
made  out  in  favor  of  F.  O.  BLilgore,  as  fol- 
lows: 

"Minneapolis,  Minn.,  March  30,  1895. 
"Shevlln-Carpenter  Co.,  in  account  with  F.  O. 
Kilgore,  Dealer  in  Special  Saw-Mill   Ma- 
chinery, Steam  Shovels  and  Dredges.     106 
Lombcr  EJxchange. 

•T^rms. 

*'l  set  steam  press  rolls $800 

"Accepted  June  25,  1885. 

"Shevlin-Carpaiter  Co. 

"J.  H.  Shevlln,  Pres't 
"Pay  to  Oemlo  Iron- Works  Oo. 

"P.  O.  Kilgore." 

This  order  was  delivered  to  the  Shevlln- 
-CarpMiter  Company  on  the  16th  or  17th  day 
of  April,  1895,  and  retained  by  it,  and  the 
order  never  passed  oat  of  its  poesessioa.  It 
made  no  objectlona  to  paying  tbe  order  to 
the  Gemlo  Iron  Works,  as  directed  by  Kil- 
gore, except  It  desired,  b^ore  paying  it,  to 
test  tbe  working  of  tbe  press  rolls.  Tbeae 
proved  to  be  satisfactory,  and  it  had  them 
and  the  account  and  order  in  its  possession  at 
the  time  of  the  service  npon  it  at  the  garnishee 
summons,  viz.  June  1,  1895.  It  did  not  for- 
mally accept  the  order  until  June  25,  1895. 
The  plaintiff,  claiming  that  the  defendants 
Kilgore  and  Liane  were  indebted  to  it  in  a 
sum  exceeding  $25,  made  an  affidavit  that 
the  Shevlln-Carpenter  Company  were  Indebt- 
ed to  Kilgore,  one  of  said  defotdants,  and 
caused  a  garnishee  summons  to  be  served  on 
it  on  tbe  1st  day  of  June,  1895.  Tbe  Qemlo 
Iron  Works  Intervened,  claiming  that  it  was 
entitled  to  tbe  whole  indebtedness  of  $800,  the 
purchase  price  for  the  rolls,  which  it  had 
promised  to  pay  Kilgore,  and  which  it  claimed 
by  reason  of  having  manufactured  the  rolls, 
and  for  which  Kilgore  luid  executed  the  order 
assigning  the  account  which  we  have  quoted 
at  length.  By  gtipulatlon  of  the  parties  it 
was  agreed  that  the  Cemlo  Iron  Works  had 
a  mechanic's  lien  for  $450  of  Its  claim  on 
account  of  its  manufacture  of  the  rolls,  and 
that  It  was  entitled  to  this  amount  out  of  the 
:$800.    The  contest  Is  over  the  balance,  viz. 


$850.  Tbe  plaintiff  C0Dt«ids  tliat  tbe  gtviii; 
of  the  order  by  Kilgore  to  the  Oemlo  IroD 
Woika  did  not  operate  as  a  sale  or  aseigc- 
ment  of  the  debt,  and  in  particnlar  that  i: 
cotild  not  so  operate  until  its  acceptance  b; 
the  Sherlin-Oarpenter  Company.  Tbe  con- 
tention of  the  intervener  is  to  tbe  coBtiai7. 
All  parties  daimlng  any  Interest  or  right  » 
the  fund  api)eared  in  the  proceeding'.  It  is  :« 
be  observed  that  the  Instrument  under  coo- 
sideration  is  an  account  made  ont  by  one  par- 
ty against  another  for  furnishing  matera: 
and  doing  work,  and  an  order  attached  there- 
to by  the  party  to  whom  it  was  payable,  d- 
recting  that  the  entire  sum  be  paid  to  the  man- 
ufacturer, who  actually  did  the  work  and  fm- 
nlshed  the  materiaL  It  was  not  a  bill  of  ex- 
change. We  are  of  tbe  opinion  that  this 
order  operated  as  a  valid  asslgnmoit  of  tlK 
account  or  debt,  although  it  was  not  formal!; 
accepted  by  the  debtor  before  the  compan} 
was  garnished.  The  debtor  was  not  onlj 
notified  of  this  assignment  several  wetisa  l)c- 
fore  the  garnishment,  but  received  the  a^ 
count,  with  the  order  attached,  and  retaine-i 
it,  and  its  express  assent  thereto  waa  ik: 
required  in  order  to  establish  its  liability  to 
the  Gemlo  Iron  Wwks.  The  Shevlin-Oarp«- 
ter  Company  makes  no  defense  upon  the  meri:: 
against  the  payment  of  the  account,  and  '' 
never  had  any  such  defense.  It  Is  ready  and 
wining  to  pay  the  balance  of  $350  wben  tk 
court  shall  decide  which  party  is  entitled  :< 
it  Its  rights,  as  well  as  all  others,  are  there^ 
fore  protected.  Kilgore  tias  parted  with  b^ 
interest  in  the  debt,  and  he  could  no  l<Miger 
maintain  an  action  for  it  against  the  Sbevlin- 
Catpenter  Company  for  his  own  benefit.  Am 
as  be  had  parted  with  his  right  and  Interest  iE 
the  debt  at  the  time  of  tbe  ganUsfament.  it 
results  that  plaintiff  cannot  maintain  an  a^ 
tlon  against  tbe  Shevlln-Carpenter  Compan;, 
who  were  no  longer  Indebted  to  Kilgore,  ba: 
to  the  Gemlo  Irtm  Works.  See  Conway  t. 
Cutting,  51  N.  H.  407.  See,  also,  cases  dt«i 
In  notes  on  pages  16  and  16,  1  DanleL  Nee. 
Inst.     Order  affirmed. 

MITCHELL,  J.,  absent,  took  no  iiart. 


CBFALU  et  aL  v.  FITZSIMMONS-DERRIG 
OO. 

(Supreme  Court  of  Minnesota.  July  1&,  1S96. 
Bale— AccBPTANoa — Liabiutt  or  Pukchaskk. 
The  defendant,  a  dealer  in  frnit  at  Do- 
lath,  ordered  from  the  plaintifb  (wholeeaJ«n 
at  New  Orleans)  a  car  of  good  Hoodoras  la- 
nanaa,  to  be  shipped  to  St  Paul  in  care  of  th» 
Duluth  Railway.  They  were  so  shipped,  reeeir- 
ed  by  the  railway,  and  carried  to  Dulath,  wliei* 
they  were  for  the  first  time  inepected,  and  found 
not  to  be  as  ordered.  Thereupon  the  defendaii: 
wired  tbe  plaintiffa  as  follows:  "Car  of  ban»- 
naa  here,  subject  to  your  order.  Not  a  firs:- 
class  banana  m  the  car;"  and  received  in  n- 
ply  the  following  telegram:  "Take  fruit  W'Jl 
write."  The  defendant  then  took  and  disp>isf<i 
of  the  frnit    BeUL,  that  an  acceptance  or  rejce- 
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tion  of  the  frait  at  St.  Paul  was  waiyed,  and 
that  the  defendant  is  liable  only  for  the  rea- 
sonable value  of  the  fruit 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Loals  coun- 
ty;   Page  Morris,  Judge. 

Action  by  John  B.  Cefalu  and  others 
against  the  Fltslmmons-Derrig  Company. 
Judgment  for  plaintlffa.  From  an  order  re- 
fusing a  new  trial,  defendant  appealed.  Be- 
versed. 

Draper,  Davis  &  Hollister,  for  appellant 
Alford  &  Hunt,  for  respondents. 


BUCK,  J.  The  plalntltTs  were  wholesale 
fruit  dealers  at  New  Orleans.  The  defend- 
ant on  June  5,  1894,  sent  them  the  follow- 
ing telegram,  viz.:  "Jno.  B.  Cefalu  &  Bro.: 
Ship  car  of  good  Honduras  bananas  to-day 
or  to-morrow  to  us,  at  St  Paul,  care  St 
Paul  &  Dulutb  Railroad.  Advise."  In  re- 
sponse to  this  order,  the  plaintiffs,  the  next 
day,  shipped  a  car  load  of  bananas,  as  di- 
rected. At  St  Paul  the  railroad  company 
received  the  bananas,  and  carried  them  to 
Doluth,  pursuant  to  a  prior  arrangement 
between  the  railroad  company  and  defend- 
ant When  the  bananas  arrived  at  Duluth, 
the  defendant  immediately  claimed  that  the 
bananas  were  of  an  inf^or  quality,  and  not 
according  to  the  kind  ordered,  and  forth- 
with telegraphed  plaintiffs  as  follows:  "Car 
of  bananas  here,  subject  to  your  order. 
Not  a  flrst-class  bunch  In  the  car;"  and  the 
respondent  answered  as  follows:  "New 
Orleans,  La.,  June  13,  1894.  Fitzsimmons- 
Derrlg  Co.,  Duluth:  Take  fruit  Will 
write."  Thereupon  the  apjtellant  bad  the 
car  unloaded,  putting  the  fruit  in  the  ba- 
nana rooms,  and  handled  it  in  the  usual  way 
to  ripen  it  and  fit  the  same  for  market,  as 
It  contended.  Appellant  claims  that  it  un- 
derstood respondents'  telegram  to  mean  that 
it  should  receive  the  fruit  not  as  its  owA, 
to  handle  for  respondents;  that  It  did  sell 
the  fruit  at  the  best  advantage,  and  ac- 
count to  respondents  for  the  proceeds,  less 
a  reasonable  commission.  Respondents'  con- 
tention Is  that  appellant  handled  the  fruit 
n»  its  own,  and  brought  an  action  for  the 
difference  between  what  appellant  account- 
ed for  and  paid,  and  the  invoice  price, 
amounting  to  5207.90.  Evidence  having 
been  given  in  support  of  the  respective 
claims,  the  court  directed  a  verdict  In  favor 
of  the  respondents  for  9207.90  and  accrued 
Interest  There  was  no  contention  but  what 
the  bananas  were  bUled  at  the  market  price 
If  they  had  been  of  the  kind  and  quality 
represented  by  plaintiffs,  and  the  defendant 
admitted  that  if  there  was  a  complete  sale, 
and  no  other  arrangements  made,  it  would 
\ye  bound  by  the  price  at  which  they  were 
billed. 

The  principal  controversy  is  over  the  ques- 
tion of  the  place  of  delivery  and  acceptance, 
and  the  subsequent  conduct  of  the  parties 


I  In  relation  to  the  bananas.  It  Is  doubtless 
the  true  rule  of  law  that  on  a  sale  of  goods, 
the  place  of  delivery  is  the  place  of  Inspec- 
tion and  acceptance  or  rejection,  but  the  rule 
can  be  waived  by  the  acts  or  agreement'  of 
the  parties.  When  the  plaintiffs  were  noti- 
fied by  defendant  that  there  was  not  a 
first-class  bunch  of  bananas  in  the  car,  and 
that  they  were  in  Duluth  subject  to  plain- 
tiffs' order,  the  plaintiffs  might  legally  have 
Insisted  upon  the  acceptance  or  rejection 
of  the  fruit  at  St  Paul,  the  place  of  de- 
livery; but  Instead  of  so  doing,  they  wired 
defendant  to  'take  fruit;  wlU  write."  The 
fair  inference  to  be  drawn  from  such  a 
telegraphic  communication  is  that  plaintiffs 
wished  the  defendant  to  take  the  fruit  at 
all  events.  Defendant  instead  of  accepting  ' 
or  rejecting  the  fruit  at  St  Paul,  chose  to 
reject  it  as  not  being  in  accordance  with 
the  conditions  of  purchase.  Where  was  de- 
fendant to  take  it  then?  The  answer  is,  at 
Duluth.  The  fruit  was  there;  the  defend- 
ant was  there;  and  there  Is  where  the  tele- 
gram was  sent,  to  take  it  Therefore  suffi- 
dait  an>eaTs.to  show  that  plaintiffs  waiv- 
ed its  acceptance  or  rejection  at  St  PauL 
And  the  fair  inference  from  defendant's 
telegram  to  plaintiffs,  that  the  fruit  was 
at  Duluth,  subject  to  their  order,  is  that  it 
rejected  or  refused  to  accept  it  Then,  If, 
upon  the  request  of  the  plaintiffs,  it  took 
the  fruit  and  used  or  sold  it  It  would 
be  liable  for  its  fair,  reasonable  value,  and 
not  the  market  price  for  which  it  was  billed. 
But  If  tiie  minds  of  the  parties  did  not 
meet  as  to  just  what  disposition  should  be 
made  of  the  fruit,  still,  as  plaintiffs  had 
waived  Its  acceptance  or  rejection  at  St 
Pan],  and  requested  defendant  to  take  the 
fruit  at  Duluth,  which  it  did,  and  used  it 
It  would  then  only  be  liable  for  its  reasona- 
ble value,  aftw  deducting  a  fair  and  reason- 
able compensation  necessary  for  taking  care 
of  and  preserving  or  disposing  of  It 

We  have  examined  the  other  questions 
discussed,  but  do  not  think  that  they  are 
necessarily  Involved  in  the  disposition  of 
the  case.  Our  conclusion  Is  that  the  order 
appealed  from  should  be  reversed.  So  or- 
dered. 


BiARTINI  V.  CHRISTBNSON  et  al. 

(Supreme  Court  of  Minnesota.    July  15,  1896.) 

Appb&l — dorricisMOT  o»  Evidbnob. 

Evidence  considered,  and  Md  suflScient 
to  Justify  the  finding  of  the  trial  court 
(SylUbus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  Gustav  Martini  against  Neils 
Christenson  and  others.  The  court  found  for 
defendant  John  B.  Arend,  and  from  an  or- 
der denying  a  new  trial  plaintiff  appeals. 
Affirmed. 
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Wmiam  O.  White,  for  appeUant  Stevens, 
O'Brien,  Cole  &  Albiecbt,  for  respondent 

BUCK.  J.  The  plaintiff  Is  tbe  assignee  of 
a  i^eal-estate  mortgage  made  bj  tbe  defend- 
ant Christenson,  wbo  afterwards  conveyed 
tbe  premises  to  the  defendant  Axend;  and, 
by  the  terms  of  the  deed,  Arend  assnmed 
and  agreed  to  pay  the  mortgage  of  |1,000. 
This  action  Is  brought  to  recover  the  amount 
of  the  mortgage  Indebtedness.  The  defendant 
Arend  alone  answered;  and.  In  his  answw 
originally  drawn  and  served,  he  alleged.  In 
substance,  that  the  assumption  clause  was 
Inserted  by  tbe  mistake  of  tbe  scrivener  wbo 
drew  the  deed,  and  by  the  mutual  mistake  of 
all  the  parties  to  the  transaction.  At  the  com- 
mencement of  the  trial,  Arend  asked  leave  to 
amend  his  answer,  by  inserting  therein,  after 
the  words  "by  mutual  mistake  and  inadvert- 
ence of  all  the  parties  to  said  transaction," 
the  words  "and  fraud  of  the  grantor."  This 
amendment  was.  granted  by  the  court.  It 
appears  that  the  property  conveyed  to  Arend 
was  purchased  by  him  in  exchange  for  real 
estate  conveyed  by  Arend  to  Christenson,  and 
that  In  the  transaction  one  Frederickson  act- 
ed for  Christenson,  and  one  Schwabe.  for 
Arend,  the  latter  not  being  present;  and  be 
gave  specific  InstmctionB  to  Schwabe  to  tiave 
the  conveyance  so  drawn  that  it  would  not 
bind  Arend  to  pay  the  mortgage.  Prior  to 
the  execution  of  the  deed  containing  tbe  as- 
sumption clause,  a  written  contract  had  been 
made  between  the  parties  for  the  exchange  of 
tbe  property,  which  contained  no  assumption 
clause.  After  the  execution  of  the  deed, 
Schwabe  took  the  deed,  and  had  it  recorded, 
and  several  weeks  thereafter  it  came  into  tbe 
possession  of  Arend,  who  read  it,  but  was 
Ignorant  of  the  meaning  of  the  assumption 
clause,  which  provides  that  the  conveyance 
is  made  subject  to  a  first  mortgage,  for  the 
sum  of  $1,600,  and  a  second  mortgage,  Of 
flOO,  giving  dates,  and  when  and  where  re- 
corded, and  also  contains  these  words:  "Said 
described  mortgages  and  interest  thereon 
second  party  hereby  assumes."  Arend  did 
not  say  anything  to  ai.y  one  about  this 
(Hause  until  Just  before  this  suit  was  brought. 

When  the  defendant  rested,  the  plaintiff  did 
not  raise  any  question  as  to  the  sufliciency 
of  the  evidence  to  establish  fraud  or  mutual 
mistake,  either  by  submitting  the  case  to  the 
court  for  its  decision  thereon,  or  by  motion 
for  Judgment,  but  voluntarily  proceeded  to 
Introduce  evidence  of  the  entire  transaction, 
including  the  question  of  fraud;  and  this  evi- 
dence, together  with  that  Introduced  by  the 
defendant  Arend,  both  before  and  after  the 
defendant  rested,  was  sufflciently  conclusive 
to  Justify  and  sustain  the  finding  of  the  trial 
court  that  Christenson  fraudulently  caused 
the  assumption  clause  to  be  Inserted  in  the 
deed,  with  the  intent  to  defraud  Arend,  and 
that  he  was  entitled  to  Judgment  against  the 
plaintiff.  The  question,  therefore,  of  a  sub- 
sequent amendment  to  make  the  pleading  con- 


form to  tbe  facts  proven.  Is  entlrdy  tmna- , 
teriaL    Tbe  court  had  a  right  to  find  tbe  txra, 
as  presented  by  plaintiff,  upon  an  lanie  n^ 
untarlly  litigated  by  him.    Order  affirmed. 

MTTCHBLL,  J.,  absent,  took  no  part 


CLARKIN  et  aL  v.  BIWABIK-BBSSEMEB 

CO.  et  aL 
(Supreme  Court  of  Mumesota.    Jnljr  15,  1&8S.) 

LiCBxasB  or  DASosBons  Pkemisks — Liabiutt  cr 
OwNSB— (jotariOHi  ro>  Jdkt. 
Certain  contractors  erected  a  boardj<: 
camp  upon  mining  property,  where  they  o^rr 
engaged  in  mining,  under  contract  with  ttr 
owners  of  the  property;  and,  by  penniasioD  sf 
the  contractora,  plaintiffs  occupied  the  caiu^ 
and  boarded  the  contractors'  workmen.  Subr<- 
quently  the  contractors  abandoned  the  contrail 
and  premises,  and  plaintiffs  intended  and  u- 
tempted  to  remove  from  the  camp,  with  itaar 
property  used  therein,  but  were  delayed  by  rea- 
son of  the  severity  of  the  weather,  dangenu 
sickness  of  a  mtinber  of  their  family,  and  finac- 
cial  inabihty  in  obtaining  another  place.  Tse 
defendant  company  resumed  possession  of  lit 
mining  iiroperty,  and  stored  a  large  amount  «: 
dynamite  in  a  building  thereon,  sitnate  vitiuB 
38  feet  of  the  boarding  camp;  and,  aboot  thne 
weeks  thereafter,  this  dynamite,  w^hiie  beiLg 
heated  by  defendants,  exploded,  damaging  ptsi:,- 
tiffs'  personal  property  sitnate  in  the  buardk; 
camp.  Prior  to  the  explosion,  defendants  nt.-u- 
fied  plaintiffs  that,  if  they  remained  in  iht 
boarding  camp,  they  would  do  ao  at  their  own 
rislc,  but  gave  them  no  notice  to  remove  fiua 
the  camp,  and  took  no  legal  steps  to  comp«i 
them  to  do  so.  The  defendants  stored  ut 
dynamite  in  the  bnilding  about  three  weeks  le- 
fore  the  explosion,  and  while  the  camp  was  sui. 
occupied  by  the  plaintiffs.  Held:  (1)  That,  ul- 
der  the  facts  appearing  in  this  case,  the  plain- 
tiffs remained  in  possession  of  the  l>oaTdiii{ 
camp  as  bare  licensees,  and  that  tbe  qnestic« 
of  whether  they  had  reasonable  opportunicj  lo 
remove  from  the  boarding  camp  with  their  prop- 
erty before  the  time  of  the  explosion  wa^  • 
question  for  the  jnry.  (2)  While  the  plainiiSi 
were  in  the  actual  possession  of  the  boardiuf 
camp  as  bare  licensees,  the  defendants  woold  be 
lUble  for  damages  to  plaintiffs'  property  tbrit- 
in  sitnate  resulting  from  the  explosion  of  tbt 
dynamite,  if  the  explosion  was  cansed  by  dt- 
fendants'  want  of  ordinary  care  and  skill  id  it> 
management,  although  in  their  lawful  posse*- 
sion  at  the  time. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St.  JLotils  coca- 
ty;   S.  H.  Moer,  Judge. 

Action  by  Mary  C!larkln  and  anotlier 
against  the  Blwablk-Bessemer  Company, 
Thomas  Jones,  and  Wallace  Klmberly.  A 
verdict  was  directed  for  defendants,  aol 
from  an  order  denying  a  new  trial  plaintiffs 
appeaL     Reversed. 

John  Jenswold,  Jr.,  for  appellants.  BlUson. 
Congdon  &  Dickinson,  for  respondents. 

BUCK,  J.  Tbe  Blwablk-Bessemer  Qwi- 
pany  (defendant)  was  Incorporated  June  16. 
1894,  and  soon  thereafter  leased  certain  min- 
ing property  from  the  Blwablk  Ore  Company. 
Tbe  other  defendants,  Jones  and  Kimberij. 
were,  respectively,  the  superintendent  and 
timekeeper  of  the  Bessemer  Company;  Jones 
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having  charge  of  Its  alEalra  at  Its  mine,  where 
the  events  hereinafter  referred  to  occurred. 
Prior  to  the  leasing  of  the  said  mine  by  the 
-defendant  company,  a  firm  by  the  name  of 
Fitzgerald  &  Slslc  had  Iieen  stripping  the 
mine  and  mining  ore  for  the  ore  company. 
In  and  about  this  business,  this  firm  em- 
ployed a  large  nnmber  of  men,  and,  to  ac- 
commodate them,  the  Arm  built  what  was 
known  as  "Fitzgerald's  Camp,"  a  building 
about  60  feet  long  by  28  feet  wide,  situate  some 
600  or  700  feet  from  the  mine.  The  plaintiffs, 
who  are  sisters,  had  for  many  years  been  keep- 
ing boarding  camps  for  Fitzgerald  Bros.,  who 
were  railroad  contractors;  and  In  December, 
1883,  they  entered  into  a  contract  with  the  Fltz- 
geralds  to  board  their  laborers  for  a  period  of 
three  years,  the  former  to  furnish  the  camp 
boarding  house,  and  to  pay  them  for  the  board 
which  plaintUb  furnished.  During  the  en- 
suing winter  they  were  not  to  pay  any  rent, 
aud  the  amount  of  subsequent  rent  was 
never  agreed  upon,  and  It  does  not  appear 
tliat  any  was  ever  paid.  Plaintiffs  commen- 
ced boarding  Fitzgerald's  men,  who  were 
stripping  the  mine,  and  so  continued  to  board 
them  until  the  woA  ceased  tor  the  winter. 
When  woi^  was  renewed,  in  the  spring,  they 
continued  to  board  Fitzgerald's  men,  to  the 
number  of  about  30,  until  worlc  closed,  about 
November  30,  1894.  In  the  month  of  Octo- 
ber, a  misunderstanding  arose  between  Fitz- 
gerald and  the  company;  and  he  left  the 
work  in  care  of.his  foreman,  stating  to  plain- 
tiffs that  he  expected  the  difficulty  would  be 
adjusted,  and  that  he  would  return  and  fin- 
ish his  contract,  and  that  plaintiffs  would 
have  all  the  boarders  they  could  keep  during 
the  winter;  and  they  Icnew  nothing  to  the 
contrary  until  January  10,  1895,  when  the 
defendant  Klmberly  told  them  that  the  de- 
fendant company  had  bought  the  camp,  and, 
if  they  wanted  the  contract  to  board  the 
men,  to  see  the  defendant  Jones.  The  Fitzger- 
aids  gave  up  the  contract  December  5,  1894, 
and  abandoned  the  work.  About  February 
1,  1895,  the  defendant  company,  with  a  crew 
of  men,  commenced  stripping  the  mine  at  a 
point  within  about  700  feet  of  the  camp  oc- 
cupied by  the  plaintiffs.  About  33  feet  from 
this  camp  was  a  small  office  building,  which 
had  been  built  by  the  Fitzgeralds,  standing 
about  1  foot  above  the  ground,  upon  blocks; 
was  16  feet  by  20  feet  in  size,  with  a  window 
and  door;  and  was  built  of  rough  boards 
standing  on  ends,  the  outside  of  which  was 
covered  with  tar  paper,  the  inside  being  bare, 
and,  by  reason  of  the  manner  of  its  general 
construction,  required  considerable  heat  to 
warm  it  It  was  aljont  200  yards  from  the 
nearest  house,  and  within  a  quarter  of  a 
mile  there  was  a  cluster  of  houses  occupied 
by  some  15  families,  in  the  outskirts  of  the 
town  of  BIwablk.  The  Fitzgeralds  left  the 
key  to  this  office  with  the  plaintiffs,  who,  in 
January,  1895,  turned  it  over  to  the  defendant 
Kimberly.  From  the  first  part  of  February, 
1895,  until  the  24th  day  of  February  of  that 


year,  the  defendants  stored  dynamite  in  this 
office  building,  which  was  necessary  for  the 
mining  operation  carried  on  by  the  defendant 
corporation  at  its  mine.  When  frozen,  this 
dynamite  would  not  explode,  and,  before  it 
could  be  used  for  mining  operations,  it  bad  to 
be  warmed,  to  soften  it.  For  this  purpose, 
the  defendants  placed  it  near  the  stove,  ac- 
cording to  the  temperature  of  the  room,  nsu- 
ally  80  degrees  above  zero.  Fire  was  usually 
kept  In  this  building  through  the  days,  but 
not  at  nights.  During  the  month  of  Janu- 
ary, 1895,  the  weather  was  very  cold,  tlie 
thermometer  averaging  about  20  degrees  be- 
low zero,  and  at  times  It  was  40  degrees  be- 
low. The  room  where  the  dynamite  was 
■toted  was  heated  by  a  box  stove,  about  4 
feet  long,  30  Inches  wide,  and  14  inches  high, 
and  at  times  the  heat  was  Intense;  as  one  of 
the  witnesses  expressed  it,  "Bed  hot  part  of 
the  time."  On  the  24tb  day  of  February, 
1896,  about  600  pounds  of  dynamite  was 
stored  In  this  office  building,  and  a  portion 
of  it  was  being  warmed  by  the  fire  in  the 
stove,  when  an  explosion  occurred,  destroy- 
ing the  office  building  and  the  boarding  camp, 
and  also  a  large  amount  of  the  personal  prop- 
erty of  the  plaintiffs.  From  February  4, 
1895,  until  a  few  moments  before  this  ex- 
plosion, there  lived  with  these  plaintiffs.  In 
this  boardlhg  camp,  a  niece  of  the  idalntiffR, 
about  12  years  old,  and  their  father,  76  years 
old,  who  was  dangerously  sick,  and  confined 
to  his  bed,  until  February  22d,  when  he  was 
Just  able  to  walk,  but  still  weak.  About  the 
15tb  day  of  February,  the  defendant  Jones 
sent  word  to  the  plaintiffs  that,  if  they  re- 
mained In  the  boarding  camp  any  longer,  it 
must  be  at  their  own  risk.  Reasons  were 
testified  to  by  one  of  the  plaintiffs  as  to  why 
they  did  not  move  away  from  the  camp. 
One  was  the  dangerous  illness  of  their  aged 
father,  and  the  other,  that  they  were  flnan- 
ciaUy  unable,  although  they  made  an  effort 
to  do  so,  and  expected  to  move  about  BCarcb 
1,  1895.  The  weather  was  also  Intensely 
cold.  It  is  quite  evident  that  the  fire  oc- 
curred from  the  great  heat  at  the  stove,  or 
by  its  setting  fire  to  Inflammable  material 
near  it,  and  causing  the  dynamite  to  explode. 
Upon  the  alarm  of  fire  being  given,  plaintiffs 
succeeded  in  getting  their  father  and  niece 
into  a  cave,  about  16  feet  from  the  camp, 
before  the  dynamite  exploded.  After  die 
testimony  was  closed, 'the  court,  upon  mo- 
tion, instructed  the  Jury  to  return  a  verdict 
for  the  defendants,  which  was  done  accord- 
ingly. 

Upon  this  statement  of  the  facts  arises  the 
question  of  the  liability  of  the  defendants  for 
the  destruction  of  plaintiffs'  property  by  the 
explosion.  We  do  not  consider  the  question 
of  landlord  and  tenant,  discussed  by  the  re- 
spective counsel,  as  at  all  material  in  the  case. 
The  premises  were  under  the  control  of  the 
defendant  company,  and  their  employgs. 
While  the  Fitzgeralds  and  Slsk  were  the  con- 
tractors carrying  on  the  mining  operations  for 
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the  BtwabikOreCompftny,  they  had  the  rlght- 
tol  posaessiou,  under  the  contiact,  of  the 
premiaea  upon  which  the  boarding  camp  was 
erected,  as  incident  to  their  buslnesf),  and 
they  contracted  with  plalntUIs  to  board  their 
mining  laborers  In  this  boarding  camp,  and  the 
Fltzgeralda  and  Slsk  were  to  pay  plaintiffH  for 
so  doing.  This  gave  the  plaintiffs  a  license  to 
occupy  the  boarding  camp  as  long,  at  least,  as 
the  Fitzgeralds  and  SisJc  continued  their  busi- 
ness under  the  contract,  and  permltt(>d  plain- 
tiffs to  occupy  such  camp.  When  Fitzgerald 
&  Slsk  abandoned  the  contract,  the  defend- 
ants never  gave  the  plaintiffa  any  notice  to 
remove  from  the  premises,  but  only  notified 
them  that  it  was  dangerous  for  tbexn  to  re- 
main in  the  boarding  camp.  Their  right  to  re- 
main therK  was  not  openly  denied  or  asserted 
by  the  defendants.  As  they  were  there  in  the 
first  Instance  by  permission  of  Fitzgerald  & 
Slsk,  we  are  of  the  opinion  that  the  evidence 
shows  that  they  remained  there  as  bare  li- 
censees. In  such  case  they  would  have  a 
reasonable  time  to  remove  therefrom.  Ingalls 
V.  Railway  Co.,  39  Minn.  4TO,  40  N.  W.  524. 
What  was  such  reasonable  time,  under  the 
fitcts  of  this  case,  was  a  question  for  the  jury. 
For  several  weeji.s  prior  to  the  explosion,  the 
plaintiffs'  father  was  seriously  alck.  This 
was  the  middle  of  winter.  In  a  cold  climate, 
with  the  thermometer  sometimes  down  to  40 
degrees  below  zero,  and  the  average  cold  very 
severe,  and  the  opportunity  for  procuring  an- 
other place  to  live  llmite<l,  not  only  on  ac- 
count of  the  locality,  but  on  account  of  the 
extreme  poverty  of  the  plaintiffs.  While 
financial  inability  to  procure  another  place, 
and  the  expense  of  removal,  would  not  of  It- 
self Justify  the  plaintiffs  in  not  removing  from 
the  place  if  they  were  there  by  absolute 
wrong,  and  had  notice  to  remove,  yet  all  the 
facts  stated,  together  with  the  fact  that  these 
piaintifCs  are  females,  without  male  aaslat- 
ants,  It  seems  to  us,  make  the  case  peculiarly 
one  which  should  have  been  left  to  the  Jury 
to  consider  and  determine  as  to  whether  they 
had  a  reasonable  opportunity  to  remove  from 
the  camp.  When  the  plaintiffs  originally 
took  possession  and  commenced  to  occupy 
this  iKiarding  camp,  this  dangerous  agency 
was  not  in  their  immediat<v  vicinity.  It  was 
only  about  three  weeks  before  the  explosion 
that  the  defendants  first  stored  this  dynamite 
in' this  oiflce  building,  situate  so  near  to  the 
pialntlffs'  boarding  cump.  Previously  it  bad 
been  stored  in  a  building  a  quarter  of  a  mile 
away.  The  rule  which  is  sometimes  applied, 
that  trespassers  assume  all  risks  from  the 
condition  of  the  pi-emlses  upon  which  they 
enter.  Is  not  applicable  to  this  case.  The  de- 
fendants knew  full  well  the  dangerous  char- 
acter if  this  dynamite,  and  In  the  use  of  such 
a  dangerous  agency  the  law  requires,  if  not 
the  greatest  care,  when  human  lives  or  prop- 
erty interests  are  in  Jeopardy,  at  least  or- 
dinary care  in  Its  use.  It  was  not  the  case 
of  mere  passive  acquiescence  In  a  tresimsser 
or  a  bare  licensee  coming  upon  the  premises 


where  there  was  a  defect,  and  thereby  r- 
celvlng  an  injnty,  but  a  dama«;e  resultii; 
from  the  affirmative  active  negligence  of  us 
defendants  in  handling  an  inflamnuLble  aiM 
powerful  Instrumentality,  and  which  th-; 
luiew  required  a  great  degree  of  care  Is 
handling.  "Obligations  grow  out  of  drvno:- 
stances,  the  authorities  tell  ns.  and  tha: 
which  in  one  case  would  be  an  ordinary  aoi.-' 
proper  use  of  one's  rights  ma}',  by  a  chao,:- 
of  circumstances,  become  negligence  and  k 
want  of  due  care."  Kay  v.  Railroad  Co^  'm 
Pa.  St.  268. 

It  seems  to  us  that  the  duty  of  tbe  defeoii- 
ants  in  this  case  rested  upon  tlie  plainer, 
principles  of  Justice  and  humanity,  lie  ii.- 
Jurious  consequences  which  resulted  tryu 
this  explosion  might  have  been  foreseen  aotl 
expected  by  the  defendants  in  placing  itdi 
dynamite  near  to  a  stove  kept  red  not,  aip. 
in  a  wooden  building,  without  any  persaa 
left  to  guard  it  They  could  not  rdieve  then.- 
selves  of  the  responsiblUiy  of  tlielr  affinaa- 
tlve  acts  by  simply  noticing  tbe  plaintiff:' 
that,  if  they  remained  In  camp,  they  did  < 
at  their  own  risk.  The  notice  itself  stioiri 
how  fuUy  the  defendants  understood  aii>l 
comprehended  the  great  danger  to  -which  tbi- 
plaintiffs  were  subject  by  the  manner  u 
which  the  dynamite  was  being  bajadled  <o<i 
managed.  If  we  assume  that  the  plainriff» 
had  no  reasonable  opportunity  to  move  their 
household  and  property  before  the  time  ot 
tbe  explosion,  and  that  they  remained  in  tk; 
actual  possession  of  the  boarding'  camp  u 
bare  licensees,  with  tJicir  personal  property 
situate  therein,  the  defendants  would  be  lia- 
ble for  damaging  this  property  by  the  ex- 
plosion of  the  dynamite,  if  such  explosioa 
was  caused  by  want  of  ordinary  care  aoO 
sldll  in  its  management  by  defendants,  al- 
though they  were  then  in  the.  lawful  posse- 
sion of  the  premises  where  the  dynamite  was 
stored.  Ordinarily,  questions  of  negligenc-; 
are  for  the  Jury;  and,  upon  the  testLmon;  in- 
troduced in  this  case,  different  minds  mighi 
draw  different  conclusions,  and  therefore 
this  quemtion  of  negligence  should  have  bees 
submitted  to  the  Jury.  It  was  therefore  error 
for  the  court  to  take  these  questions  Ttwl 
the  jury,  and  direct  a  return  ot  a  verdict  fcr 
the  defendants.     Order  reversed. 

MITCHELL,  J.,  absent,  took  no  part, 


SWAN   V.   MUNCH.     JOHNSON   t.    SAME. 

HOTEN   y.   SAME.     CARLSON   v. 

SAME    (two   cases). 

(Supreme  Conrt  of  Minnesota.    July  15,  1S96.) 

Watkk  Riobts  —  A.DVKKSB  PoosBssioK  —  Scrn- 

CIBSOT. 

A  wrongful  entry  npon  land  under  i 
claim  of  right,  inconsistent  with  the  title  «f 
the  trne  owner,  with  continued  pomeaaion  loi 
the  exercise  of  acts  of  ownership  hostile  to  tbe 
rights  of  the  owner,  but  without  any  pretense  (rf 
paper  title,  may  ripen  into  title  by  prescripdoa. 
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ViUuge  of  Olencoe  t.  Wadswortb,  61  N.  W. 
377.  48  Minn.  40^  followed.  This  rule  applies 
to  an  easement  in  real  property.  And  where 
the  claimant  needs  the  use  of  the  property 
from  time  to  time,  and  so  uses  it,  this  is  a 
sufliciently  continuous  use  to  be  adverse,  al- 
thougli  it  is  noi  constant.  Rule  applied  in  this 
case,  and  lieU,  that  the  building  of  a  dam  across 
Snake  river,  and  the  continued  adverse  use  of 
the  dam,  wnereby  the  water  of  the  river  was 
obstructed,  and  thereby  overflowed  plaintiffs' 
land  during  the  months  of  April,  May,  and 
Jane  in  each  year,  for  the  purpose  of  sluicing 
logrs,  for  a  .period  of  fifteen  years,  was  sufficient 
to  create  an  easement  in  plaintiff's  premises  by 
prescription  during  the  said  three  months  ia 
each  year. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pine  county; 
F.  M.  Crosby,  Judge. 

Separate  actions  by  John  A.  Swan,  John 
K.  Johnson,  John  Hoten,  C.  F.  Carlson,  and 
August  C.  Carlson,  respectively,  against  Anna 
^luucb.  The  cases  were  tried  together,  and 
a  separate  verdict  was  rendered  for  each 
plaintiff,  and  from  an  order  denying  new 
trials  defendant  appealed.  On  defendant's 
death  Adolph  Munch  was  substituted  as  ap- 
pellant.    Reversed. 

Robertson  Howard  and  8.  O.  L.  Roberts, 
for  appellant.  U  H.  McKusIck  and  J.  C. 
Nethaway,  for  respondents. 

BUCK.  J.  Five  separate  actions  were 
brought  by  different  plaintiffs,  all  against 
die  same  defendant.  Munch,  to  recover  dam- 
ag«8  caused  by  the  overflowing  of  a  portion  of 
the  lands  owned  by  each  of  the  respective 
plaintiffs  by  the  operation  of  the  Cbengwa- 
tona  sluicing  dam  on  SnaJke  river,  which  was 
originally  built  in  1849.  The  material  alle- 
gations in  each  complaint  are  as  follows: 
"That  on  or  about  the  month  of  September, 
A.  D.  1876,  the  defendant  erected  a  dam  to 
a  great  height  across  the  Snake  river,  at  the 
town  of  Chengwatona,  In  said  county  and 
state,  and  below  the  plaintiff's  land  abov« 
described,  and  ever  since  has  kept  the  same 
up,  and  has  thereby  obstructed  and  stopped 
during  all  that  time  the  natural  flow  of  the 
water  of  said  river,  and  raised  it  up  in  the 
bed  of  said  river,  and  backed  it  up  upon  said 
land  during  the  months  of  .'Vprll,  May,  and 
June  in  each  year,  and  at  other  times,  ln]iii<. 
log,  destroying,  and  rendering  said  land  un- 
suitable for  agricultural  purposes,  for  which 
said  lands  are  chiefly  adapted."  By  reason 
of  the  facts  alleged,  each  plaintiff  claimed 
damages  for  the  years  1891,  1892,  1803,  1894, 
and  1895.  Defendant,  in  her  answer,  put 
in  a  general  denial,  and  then  alleged  as  fol- 
lows: "That  the  dam  mentioned  In  the  com- 
plaint was  erected  In  the  year  1849,  and  has 
ever  since  been  maintained  and  operated; 
that  said  dam,  for  more  than  twenty  years 
prior  to  1890,  and  up  to  the  present  time,  has 
been  owned  by  her,  and  has  been  so  main- 
tained and  operated  by  her;  that  during  all 
of  said  time  the  waters  of  said  Snake  river 
have  been  raised  by  said  dam  and  set  back 
so  as  to  canse  tbat  portion  of  the  land  de- 


scribed in  the  complaint  which  It  is  alleged 
therein  has  been  injured  by  the  operation  of 
said  dam  to  be  continuously,  uninterrupted- 
ly, adversely  to  the  owners  thereof,  and  un- 
der claim  of  right  on  part  of  defendant  so- 
to  do,  submerged  and  overflowed."  By  stip- 
ulation the  five  cases  were  tried  together, 
and  a  separate  verdict  rendered  in  each' 
case  in  favor  of  the  plaintiff.  In  the  months 
of  October  and  November,  1877,  the  dam  had 
become  rotten,  and  was  rebuilt,  and  sub- 
stantial repairs  made  upon  it.  In  1887,  and 
considerable  Improvements  made  upon  it  lit' 
1889,  and  the  north  wing  rebuilt  about  tb» 
winter  of  1894.  More  or  less  repairs  were- 
made  upon  the  dam  annually.  The  testi- 
mony on  the  part  of  the  defendant  showed 
quite  conclusively  that  she  or  her  predecess- 
ors have  been  in  the  open,  visible,  hostile, 
notorious,  and  continuous  possession  of  the 
dam  for  more  than  15  years  prior  to  the 
commencement  of  this  action,  and  that  thiS' 
condition  applied  to  the  portion  of  the  prem- 
ises of  the  different  plaintiffs  in  controversy 
during  the  months  of  April,  May,  and  June 
of  each  year  during  that  period  of  time  by 
reason  of  the  natural  flow  of  the  water  in^ 
Snake  river  having  been  obstructed  and  stop- 
ped by  the  dam,  which  caused  the  water  to 
overflow  the  natural  channel  of  the  river,  and 
flow  back  upon  the  plaintiffs'  lands,  destroy- 
ing the  grass  thereon  growing,  and  render*- 
irg  the  land  unfit  for  raising  crops.  In  the 
case  of  Dean  v.  Goddard,  55  Minn.  290,  56 
N.  W.  10(50,  this  court  held;  "The  Intent  to 
claim  by  adverse  possession  may  be  inferred 
from  the  nature  of  the  occupancy,  and  the 
possessory  acts  necessary  to  constitute  ad- 
verse possession  depend  upon  the  character 
of  the  property,  its  location,  and  the  pur- 
poses for  which  it  is  ordinarily  fit  or  adapt- 
ed. Actual  residence  upon  the  premises  is 
not  necessary,  nor  is  it  incumbent  upon  the- 
adverse  iiossessor  to  make  oral  declarations 
of  his  adverse  claim.  The  mere  fact  that 
time  may  intervene  between  successive  acts 
of  occupancy  while  the  party  is  temporarily 
absent,  engaged  in  business, — as  in  cutting 
logs  to  be  sawed  into  lumber  to  be  piled  and 
stored  on  the  premises  by  such  party,— will 
not  destroy  his  continuity  of  possession."  A 
wrongful  entry  upon  land,  with  continued 
possession,  without  any  pretense  of  papet 
title,  but  under  a  claim  of  right  Inconsistent 
with  the  title  of  the  true  owner,  and  the  ex- 
ercise of  acts  of  iiossession  hostile  to  his 
rights  in  the  land,  may  ripen  into  title  by 
prescription.  Village  of  Olencoe  v.  Wads- 
worth,  48  Minn.  402,  51  N.  W.  377.  Such  use 
or  adverse  possession  must  be  enjoyed  by 
actual  entry,  and  under  su<;b  circumstances 
as  will  indicate  that  it  is  claimed  as  a  mat- 
ter of  right.  The  true  owner's  rights  must 
be  invaded  by  snch  hostile  acts  as  would 
constitute  grounds  tor  action  against  the 
adverse  claimant  or  intruder,  and  under 
such  circumstances  as  to  make  the  posses- 
sion appear  to  be  for  the  benefit  of  the  claim- 
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ant  Is  this  doctrine  applicable  to  aa  ease- 
ment in  real  property,  where  the  essential 
elements  necessary  to  constitute  adverse  pos- 
session exist  only  three  months  in  the  year, 
and  where  during  the  other  nine  months  of 
the  year  the  premises  are  in  the  actual  use 
and  possession  of  the  owner  in  fee?  We  an- 
swer this  question  in  the  afflrmatlTe.  Dur- 
ing the  months  of  April, -May,  and  June  In 
each  recurring  season  there  has  been  a  con- 
tinuous use  of  the  premises  by  the  defend- 
ant or  her  predecessors  by  overflowing  them 
with  water  for  the  purpose  of  floating  logs 
down  the  Snake  river  to  the  sawmills  and 
to  the  markets  of  the  country.  Where  the 
claimant  needs  the  use  of  the  easement  from 
time  to  time,  and  so  uses  it,  there  is  a  sulU- 
ciently  continuous  use  to  be  adverse,  al- 
though it  is  not  constant  Manufacturing 
Co.  v.  Swift  89  Mich.  603,  50  N.  W.  1001; 
Water  Co.  v.  Rogers,  83  Cal.  10,  23  Pac.  196. 
It  Is  evident  that  the  building  of  this  dam 
in  1819,  and  its  use  since  then  for  raising 
water  three  months  in  each  year  for  sluicing 
logs.  Indicates  that  such  purpose  was  intend- 
ed not  to  be  temporary,  but  permanent  and 
Is  greatly  for  the  benefit  of  the  public  in 
assisting  it  to  thus  have  their  logs  conveyed 
from  the  great  pine  regions  of  the  state  to 
the  mills  and  markets  of  the  country.  Its 
use  for  such  purpose  probably  would  not 
be  either  practicable  or  profitable  more  than 
the  three  months  named,  with  each  recur- 
ring year.  It  is  a  matter  of  public  notoriety, 
as  well  as  a  matter  of  evidence  in  this  case, 
that  these  great  log  drives  are  moved  during 
the  months  named  in  each  year,  and  to  keep 
up  this  fiow  of  water  during  this  entire  pe- 
riod would  be  useless  to  the  public,  and  ex- 
pensive to  the  defendant  Other  than  dur- 
ing the  three  months  named  the  plaintiffs 
have  the  use  and  benefit  of  the  premises, 
and  as  the  defendant  uses  it  only  when  her 
needs  and  public  necessity  requires  her  to 
do  so,  this  is  a  continuous  use,  and  an  omi»> 
sion  to  use  it  when  not  needed  would  not 
disprove  a  continuity  of  use,  or  defeat  her 
right  to  an  easement  by  prescription.  The 
premises  are  situated  several  miles  distant 
from  the  dam  in  question,  and,  notwith- 
standing their  annual  overfiow  by  reason  of 
the  erection  of  the  dam,  none  of  the  plain- 
tiffs appear  to  have  taised  any  objections 
thereto,  but  seem  to  have  acquiesced  therein. 
They  well  knew  of  the  hostile  acts  of  the  de- 
fendant by  thus  overflowing  their  lands,  and 
who  thus  unmistakably  indicated  an  asser- 
tion of  right  to  enjoy  the  use  of  the  prem- 
ises, and  the  purpose  for  which  It  was  so 
used.  Wbcn  defendant  assumed  possession 
and  use  of  the  premises  the  plaintiffs  would 
stop  using  it  and  only  resume  its  use  when 
defendant's  occupancy  again  ceased.  There 
was  no  trick  or  artifice  on  the  part  of  the 
defendant  but  an  open  and  notorious  tak> 
ing  possession  of  the  premises  by  the  de- 
fendant for  her  use  and  needs,  and  whereby 
the  public  were  also  benefited.    These  acta 


were  notice  to  the  ownos  that  deCmdaa 

was  occupying  the  premises  under  a.  clain 
of  right  When  there  has  been  a.  continuoai 
use  of  an  easement  for  20  years,  nnp-rplainrii. 
it  will  be  presumed  to  have  been  undtf  a 
claim  of  right  and  adverse,  and  will  be  siJ£- 
clent  to  establish  a  right  by  prescription, 
and  to  authorize  the  presumption  of  a  sruit. 
unless  contradicted  or  explained.  VTasfaa 
Eaaem.  (4th  Ed.)  p.  156,  par.  31,  and  cases  ciit\! 
In  note  5.  Carmody  v.  Mnlrooney,  87  Wii. 
532,  S8  N.  W.  1109.  Under  the  laws  of  tha 
state  the  20-years  use  has  been  changed  u 
15.  There  was  no  controversy  as  to  tbe  ise 
of  the  premises  by  the  d^endant  for  the  pe- 
riod of  15  years,  using  them  wben  she  siv 
fit  during  the  three  months  named,  witbos: 
asking  leave  of  the  plaintiffs,  and  witbi>G: 
objection;  and-  such  uninterrupted  enjcT- 
ment  for  that  period  gives  a  title  or  ease- 
ment by  adverse  possession  for  tbe  thrw 
months  each  year.  If  there  was  any  serioiB 
question  whether  the  claimant  entered  up-:>g 
the  property  under  claim  of  rlgbt  or  title 
with  Intent  to  oust  the  owner,  that  questiDs 
would  doubtless  have  ta  be  submitted  to  tin 
Jury.  But  the  actual  entry  and  continuoifi 
use  of  the  premises  by  defendant  for  a  p^ 
riod  of  15  years  were  admitted  or  ooncInsiTF- 
ly  proven.  The  plaintiffs  contend  that  de- 
fendant's entry  was  twtlous,  and  therefore 
could  not  be  under  claim  of  right;  bnt  ai 
we  have  already  stated,  this  is  UnniateraL 
There  was  no  evidence  introduced  wlild 
tended  to  rebut  the  presumption  arisinf 
from  the  15-years  use  of  the  premises  by  de- 
fendant that  she  was  in  poeaeasion  and  m 
using  It  under  a  claim  of  right  and  advene- 
ly;  hence  there  was  no  controverted  qwa- 
tion  of  fact  upon  this  point  to  be  submitted 
to  the  Jury.     Order  reversed. 


TTAT.T.  T.  SWENSON. 

(Supreme  Court  of  Minnesota.     July  7,  1896.) 

LmiTATiOM  or  Aoriorts— Faildbi  or  BasairF  to 
Pat  Ovsk  Hosst. 

Gen.  St  1894,  {  5137,  limiting  the  time 
in  which  certain  actions  may  be  brought  reidi 
as  follows:  "Within  three  years  an  artici 
against  a  sheriff,  coroner  or  constable  up-^n  i 
liability  by  the  doing  of  an  act  in  his  offi-ixl 
capacity,  and  in  virtue  of  his  office,  or  b;  liM 
omission  of  an  official  duty  including  the  non- 
payment of  money  collected  upon  execution" 
HM,  that  the  mere  failure  of  a  sheriff,  recriT- 
ing  money  on  a  redemption  of  real  estate  made 
through  him,  to  pay  the  same  to  the  party  en- 
titled thereto  before  any  demand  is  made  np- 
on  him  for  it  is  not  the  omission  of  an  oSciil 
duty,  within  the  meaning  of  such  statute,  uti 
in  sneh  case  an  action  a^jainst  the  sheriff  for 
the  recovery  of  the  money  is  not  barred  ia  three 
years  from  the  time  he  received  it 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  eoiv- 
ty;   Robert  D.  Russell,  Judge. 

Action  by  J.  A.  Hall  against  Peter  P.  Swea- 
■oo.    Verdict  for  defendant    From  an  order 
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iiuBlng  a  new  trial,  plaintiff  appeals.  Re- 
ersed. 

Ed.  T.  Teltsworth,  for  appellant.  Peterson 
:  KoUIner,  for  respondent. 

BUCK,  J.  For  the  purposes  of  this  trial, 
nd  In  order  to  relieve  tbe  parties  from  the 
ecessity  of  calling  witnesses,  they  stipulated 
B  to  certain  facts,  and  the  finding  of  the 
ourt  below  reads  as  follows:  "First.  From 
anuary  1,  1881,  t«  January  1,  1883,  said  de- 
endant  was  the  dnly  elected  and  qualified 
bericr  of  said  Hennepin  county.  Second.  On 
ae  8th  day  of  October,  1881,  the  abOTe-named 
lalntlff  was  the  owner  of  a  sherUTs  cer- 
£c8te  of  mortgage  foreclosure  covering,  and 
1  which  certificate  was  described,  lot  4  and 
orth  half  of  lot  6,  block  11,  Blooifiington 
.venue  addition  to  Minneapolis,  situated  in 
Ud  county,  made  pprsnant  to  a  mortgage 
>reclosure  sale  of  said  premises,  which  sale 
ras  made  by  the  sheriff  of  said  county  on  Oc- 
>ber  13,  1890.  There  was  due  on  the  8th 
ay  of  October,  1881,  on  said  BherlfTs  cer- 
.flcate,  the  sum  of  $468.11.  Third.  On  said 
th  day  of  October,  1881,  one  Andrew  F.  Hil- 
er,  the  owner  of  the  fee  of  said  premises, 
lade  redemption  thereof  from  said  mortgage 
jreclosure  sale,  and  paid  the  said  defendant, 
le  sheriff  of  said  connty,  in  redemption  there- 
f,  the  sum  of  ^68.11,  and  the  certificate  of 
edemptlon  made  pursuant  thereto  and  in  ac- 
ordance  with  the  law  was  duly  recorded  in 
be  ofilce  of  the  register  of  deeds  of  said 
lennepin  county  on  October  8,  1891. 
ourtb.  Thereafter,  and  before  the  com- 
lencement  of  this  action,  plaintiff  made  de- 
land  upon  defendant  for  said  money  paid  to 
Ud  sheriff  tn  redemption  of  said  premises 
rem  said  foredosore  sale.  Said  defendant 
efused  to  pay  the  same  to  plaintiff,  and  no 
art  of  paid  suul  has  ever  been  paid  to  plaln- 
ff.  Fifth.  This  action  was  t)egun  by  serving 
iimmons  and  complaint  upon  defendant  April 
0,  1885."  Upon  the  facts  the  trial  court 
}nnd  as  conclusions  of  law  as  follows:  "(1) 
'be  said  money  was  received  and  retained  by 
lid  defendant  in  bis  olBcial  capacity,  and  in 
Irtue  of  his  office.  (2)  This  action  not  bav- 
ig  been  commenced  within  three  years  from 
le  time  the  money  was  paid  defendant,  the 
laim  is  waived.  (3)  Plaintiff  is  enUtled  to 
lice  nothing  by  this  action,  and  defendant  is 
atitlcd  to  Judgmoit  for  Us  costs  and  dis- 
ursements  herein."  The  appeal  is  from  an 
rder  denying  plaintiff's  motion  for  a  new 
ial.  The  defendant  contends,  and  this  con- 
sntion  was  sustained  by  the  trial  court,  tliat, 
lis  action  not  having  been  commenced  wlth- 
1  three  years  after  the  receipt  of  the  money 
y  the  defendant,  the  action  is  barred  by  the 
rst  division  of  secUon  S137,  Gen.  St.  1894, 
rbicb  reads  as  follows:    "An  action  against 

sheriff,  coroner  or  constable  upon  a  liabil- 

.y  by  the  doing  of  an  act  In  his  official  ca- 

acity,  and  in  virtue  of  his  office,  or  by  the 

mission  of  an  official  duty,  Indudlnc  the  non- 
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payment  of  monej  collected  upon  an  exeen- 
tkm." 

In  our  opinion,  the  mere  failure  of  a  sheriff, 
receiving  money  on  a  redemption  of  real  es- 
tate made  through  him,  to  pay  the  same  to 
the  party  entitled  thereto  before  any  demand 
is  made  upon  him  for  it,  is  not  the  omission  of 
an  official  duty  within  the  meaning  of  the 
statute,  and  In  such  case  an  action  against 
the  sheriff  for  the  recovery  of  the  money  is 
not  barred  In  tliree  years  from  the  time  he 
received  it.  The  manner  In  which  the  money 
came  into  the  possession  of  the  defendant  as 
sheriff  Is  authorized  by  Gen.  St.  1894,  §  6042, 
relating  to  the  redemption  of  real  property 
sold  on  foreclosure  by  advertisement,  and  that 
Itortion  of  the  section  bearing  upon  the  sub- 
ject is  as  follows:  "The  person  desiring  to 
redeem  shall  pay  to  the  person  holding  the 
right  acquired  under  such  sale,  or  for  him  to 
the  sheriff  who  made  the  sale  or  his  successor 
in  office,  the  amount  required  by  law  for  such 
redemption."  In  receiving  this  redemption 
money  he  acted  as  the  custodian  of  the  law, 
and  not  as  the  agent  of  either  party.  Horton 
\.  Maffitt,  14  Minn.  288  (GU.  216);  Davis  v. 
Seymour,  16  Mian.  210  (Gil.  181).  It  was  re- 
ceived by  the  sheriff  by  virtue  of  his  office. 
In  re  Grundysen,  53  Minn.  346,  55  N.  W.  657. 
There  is  no  affirmative  duty  imposed  upon  the 
sheriff  by  positive  law  to  hunt  up  the  mort- 
gagor, and  notify  him  that  the  redemption 
money  is  In  his  hands.  The  statute  expressly 
provides  that  the  several  papers  necessary  to 
be  presented  to  the  sheriff  authorizing  him  to 
receive  the  redemption  money  shall,  within 
24  hours  after  redemption  is  made,  be  filed  in 
the  office  of  the  register  of  deeds  of  the  coun- 
ty in  which  the  mortgaged  lands  are  situated. 
It  also  provides  that  the  officer  from  whom 
such  redemption  is  made  shall  make  and  de- 
liver to  the  person  redeeming  a  certificate  un- 
der his  hand  and  seal,  containing  the  name  of 
the  person  redeeming,  the  amoimt  paid  by 
him  on  such  redemption,  a  description  of  the 
sale  for  which  such  redemption  is  made  and 
the  property  redeemed,  stating  upon  what 
claim  such  redemption  is  made,  and.  If  upon 
a  lien,  the  amount  claimed  to  be  due  thereon 
at  the  date  of  redemption,  which  certificate 
shall  be  executed  and  proved  or  aclcnowledged 
and  recorded  as  provided  for  conveyances  of 
real  estate.  Thus  ample  facilities  are  afford- 
ed to  the  mortgagee  for  ascertaining  whether 
the  redemption  has  been  made,  the  time 
when,  by  whom,  and  the  amount  paid.  If  he 
desires  the  redemption  money,  he  should  seek 
the  officer  holding  it  safely  for  him,  and  de- 
mand its  payment  or  delivery  over  to  him. 
If  the  officer  refuses  so  to  do,  then  there 
would  be  "the  omission  of  an  official  duty" 
provided  by  Gen.  St  1804.  {  5137. 

As  to  whether  there  might  not  be  case* 
where  the  circumstances  would  tx  of  such  a 
nature  that  the  sheriff  would  be  put  to  some 
active  duty  In  paying  over  the  money  before  an 
actual  demand  was  made,  or  whether  the 
statute  of  limitations  would  not  run  In  any 
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erent  In  six  years  from  tbe  receipt  of  the 
money,  are  questions  not  Involved  In  a  de- 
cision of  tbla  case,  and  as  to  ttaem  we  ex- 
press no  opinion. 

The  facta  in  this  case  show  no  misappro- 
priation of  funds  or  the  redemption  money, 
nor  any  attempted,  by  the  sheriff.  It  was  con- 
ceded upon  the  argument  that  no  demand  was 
made  until  after  the  expiration  of  the  three 
years  from  the  time  defendant  received  the 
redemption  money,  viz.  October  8,  1881. 
Hence  the  three-years  limitation  does  not  ap- 
ply to  the  action,  and  it  was  not  barred  be- 
fore its  commencement.  The  order  denying  a 
motion  for  a  new  trial  is  reversed. 


TEN  ETCE  V.  SLEEPER. 
(Supreme  Court  of  Minnesota.    July  7,  1896.) 

LE.taB — AOKBBMBHT  TO  BSDDGB  RSKT— COXUDCB- 
ATION. 

On  the  26tb  day  of  February,  1890,  E. 
leased  to  S.,  for  thp  term  of  10  years,  an  hotel 
situate  in  tae  city  of  St.  Paul,  at  a  rental  of 
$500  per  month.  S.  occupied  the  hotel  until 
about  the  12tb  of  October,  1S93,  when,  by  rea- 
son of  tbe  great  depression  in  tbe  hotel  busi- 
ness where  said  hotel  was  located,  be  became 
insolvent  and  financially  unable  to  pay  tbe  ac- 
cruing rent,  and  for  such  reason  was  about  to 
abandon  tbe  premises,  and  leave  them  vacant, 
whereupon  the  parties  executed  a  written  modi- 
fication of  tbe  lease  upon  the  back  thereof, 
whereby  it  was  agreed  that  tbe  rent  should  be 
reduced  to  $350  per  month  from  May  1,  1883,  to 
May  1,  1897,  and  that  E.  should  make  certain 
repairs  on  tbe  hotel  property  necessary  to  pro- 
tect it,  as  aslced  for  by  S.;  and  thereupon  S. 
agreed  to  use  and  continue  to  occupy  the  prem- 
ises for  hotel  purposes,  which  be  did  until  Feb- 
ruary, 1895,  when  he  became  insolvent  and  un- 
able to  continue  the  hotel  business  any  longer. 
By  the  terms  of  the  original  lease,  S.  was  not 
bound  to  use  or  occupy  tbe  property  for  hotel 
or  any  other  purpose.  S.  paid  the  rental  of  $350 
per  month  until  February,  1895,  amounting  to 
nearly  $6,000,  and  receipts  were  given  in  full 
payment  and  settlement  of  rent  to  February, 
1895.  Upon  an  action  brought  by  B.  to  recov- 
er the  full  rental  of  $500  per  month,  held,  that 
the  written  modification  oi  the  lease  rested  up- 
on a  sufficient  consideration. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
.1.  .T.  Egan,  Judge. 

Action  by  John  A.  Ten  Eyck,  executor  of 
John  A.  Ten  Eyck,  deceased,  against  Julian 
H.  Sleeper.  A  Judgment  was  ordered  for  de- 
fendant, and  from  an  order  denying  a  new 
tri.ll  plaintiff  appeals.     AiSlrmed. 

Briggs  &  Countryman,  for  appellant.  W. 
J.  Romans,  for  respondent. 

BUCK,  J.  This  Is  an  action  upon  a  written 
lease  of  an  hotel  to  recover  the  agreed  rental. 
The  lease  was  made  between  the  defendant. 
Sleeper,  as  lessee,  and  John  A.  Ten  Eyck,  Sr., 
since  deceased,  as  lessor,  dated  February  26. 
1890,  and  was  so  made  to  run  for  a  term  of 
10  years  from  May  1, 1890,  at  a  monthly  rent- 
al of  $500.  The  lessee  took  possession  nnder 
the  lease,  and  remained  In  possession  until 


March,  1895,  when  be  made  an  aaslgiunmt 
for  the  benefit  of  his  creditons.     In  1881  tbe 
lessor.  Ten  E^dc,  died,  and  this  plwIntifT  quali- 
fied as  his  executor.     In  October,   1893.  tb? 
defendant  complained  to  the  execntor  of  th« 
depression  in  business,  and  dedared  tbat  be 
was  unable  to  pay  the  agreed  rental.     Th« 
property  leased  is  what  is  known  as  the  "Sher- 
man House,"  used  for  hotel  purposes,  and  sit- 
uate in  the  dty  of  St  Paul.     The  lease  pro- 
vided that  the  leasee  should  keep  tbe  premises 
In  good  repair  during  the  entire  term.     Soon 
after  October  1,  1893,  he  refused  to  pay  fni^ 
ther  rental,  aad  refused  to  continue  to  occupy 
the  premises  imder  the  lease,  and  notified  tbe 
plalntlfl  that  he  would  pay  no  more  rent  rai- 
der or  according  to  its  terms,  and  would  va- 
cate  the  pranlses.     The   parties    thereapon 
made  £he  following  agreement,   vehieb   wa<i 
written  by  tbe  executor  upon  tbe  back  of  th« 
lease,  as  follows:     "In ,  coosideraUon  of  the 
general  depression  of  the  times,  tbe  terms  of 
the  within  lease  are  hereby  modified  so  as  to 
reduce  the  rent  from  Oct.  Ist,  1893,  to  Mav 
Ist,  1897,  to  three  hmidred  and  fifty  doOar; 
per  month,  and  after  May  1st,  "97,  tbe  original 
terms  of  the  lease  shall  be  resnmedL     It  'a 
also  agreed  to  make  the  repairs  asked  for  by 
Mr.  Sleeper,  as  a  necessity  to  protect  tbe  prop- 
erty; shall  be  made  by  the  estate  of  Jobs  A. 
Ten    Eyck,   deceased.     St.    Panl,    Oct    12th. 
1893.    [Signed]    John  A.  Ten  Eyck.  Bxecntor. 
[Signed]     J.   EL    Sleeps."     It  appears   thai, 
when  this  agreement  was  made,  tbe  defend- 
ant was  insolvent  and  was  unable  to  pay  tht- 
further  rental  of  $600  per  month,  and  therefore 
would  not  occupy  the  premises  any   longer 
Before  this  time  the  plaintiff  had  learned  the 
following  facts,  vis.:     That  tbe  defendant'-: 
hotel  business  was  running  behind;    that  tb' 
volume  of  business  in  tbe  locality  of  tbe  bott-l 
had  decreased;  that  the  hotel  busineas  in  th*' 
city  of  St.  Paul  was  greatly  'depressed;   that 
the  growth  and  devdopment  of  the  city  of  Sl 
Paul  and  street-railway  lines  in  other  parts  of 
tbe  dty  had  tended  to  draw  away  from  tlir 
locatlMi  of  the  Sherman  Hoose  business  an'! 
traffic,  and  the  value  of  tbe  hotel  for  such  pur- 
pose bad  decreased;   that  the  hotd  is  an  oM 
wooden  building,  and  required  a  large  exi>en.« 
for  preserving  the  same,  and  keeping  the  same 
inviting  and  attractive  for  hotel  or  any  busi- 
ness purpose;  that  defendant  was  unable  and 
could  not  carry  out  the  terms  of  the  original 
lease;  that  defendant  was  insolvent;  and  tttat 
tbe  prospect  of  renting  said  hotel  and  bulldio? 
in  case  the  same  became  vacant  was  a  maner 
of  uncertainty.     With  this  knowledge,  and  be- 
lieving that  Sleeper  wo&ld  vacate  tbe  preni- 
.  Ises,  he  made  the  agreement  so  indorsed  npoo 
tbe  lease,  as  being  for  the  great  interest  and 
advantage  of  all  tbe  persons  interested  in  tb« 
estate,  and  to  save  it  and  such  persons  from 
great  damage  and  loss,  by  having  said  prem- 
ises vacated,  and  the  rent  thereupon  cea.<ie: 
While,  by  tbe  terms  of  the  original  lease,  ibt 
defendant  was  bound  to  make  all  proper  re- 
pairs, and  keep  the  premises  In  good  condl- 
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tion,  yet  there  are  no  terms  In  the  lease  re- 
quiring blm  to  use  the  premises  for  hotel  or 
other  purposes.  Upon  these  facts,  the  parties 
agreed  upon  a  modifleatlon  of  the  terms  of  the 
lease,  so  as  to  reduce  the  monthly  rental  to 
$350  per  month,  and  that  plaintiff  would 
make  certain  repairs  asked  for  by  the  defend- 
ant. 

The  sole  question  presented  upon  these 
facts  is  whether  a  contract  fairly  made  by 
competent  persons,  with  full  and  equal 
knowledge  of  all  the  facts,  can  be  repudiat- 
ed by  one  of  the  parties,  who  concedes  that 
such  contract  was  beneficial  to  him,  and 
which  the  facts  show  to  be  so,  and  he- 
can  so  repudiate  the  contract  after  It  had 
been  acted  upon  for  a  period  of  16  months, 
and  he  has  received  such  profits  to  the 
amount  of  nearly  16,000,  and  receipted  there- 
for in  full,  upon  the  ground  of  want  of  con- 
sideration. It  is  quite  erldent  that  the  par- 
ties mutually  understood  and  agreed  that,  by 
reasMi  of  the  Insolvency  of  the  defendant 
nnd  the  general  depression  of  business,  it 
\v-as  Impossible  for  him  to  make  the  full  ren- 
tal payments  of  $500  per  month.  It  was  not 
mere  wlUfnlness  or  6bstlnacy  on  the  part 
of  the  defendant  in  refusing  to  pay  the  rental 
or  occupy  the  premises  or  make  repairs,  but 
a  financial  inability,  brought  about  by  the 
unforeseen  depression  in  the  business  for 
which  the  premises  were  leased,  and  in 
which  the  defendant  was  engaged.  It  was 
upon  the  existence  of  the  facts  herein  stat- 
ed that  the  parties  mutually  executed  the 
modification  of  the  lease,  which  we  tutve 
quoted.  The  plaintiff  contends  that  these 
facts  show  a  voluntary  promise  on  the  part 
of  the  lessor  to  accept  a  simi  less  than  the 
amount  of  the  rent  called  for  by  the  exist- 
ing lease;  that  although  the  modified  leaae 
shows  actual  payment  thereunder  of  the  re- 
duced amount,  and  continued  occupation  un- 
der the  lease,  still  these  facts  constitute  no 
bar  to  a  recovery  of  the  balance  of  the  stipu- 
lated rent,  upon  the  ground  that  there  was  no 
<-onslderation  for  the  modified  contract,  and 
that  the  parties  remain  Just  where  they 
placed  themselves  by  their  original  contract 
In  support  of  this  view,  he  cites  the  case  of 
Wharton  v.  Anderson,  28  Minn.  801,  »  N.  W. 
860.  That  was  a  case  where  the  leasee,  by 
tbe  terms  of  the  written  lease,  promised  to 
pay  rent  tor  certain  premises  at  the  rate  of 
$250  per  month  for  five  years,  but,  not  pay- 
ing promptly,  the  lessor  reduced  the  rent  to 
$208.33,  and  then  to  $150,  per  month,  upon 
condition  that  such  rent  was  paid  punctu- 
ally. This  he  failed  to  do,  and  tbe  lessor 
brought  suit  for  the  full  rental  of  $250  per 
month,  according  to  the  ternnj  of  the  original 
lease,  upon  the  ground  that  tbe  defendant 
bad  failed  to  pay  according  to  the  terms  of 
tbe  modified  lease.  The  plaintiff  recovered, 
upon  the  ground  that  tbe  alleged  modifica- 
tion waa  a  gratuitous  parol  promise.  But  the 
right  to  defend  in  this  action  against  a  re- 
covery upon  the  terms  of  the  original  lease  is 


claimed  to  rest  upon  the  principle  that  tke 
written  modification  is  supported  by  tbe 
facts  which  show  a  valid  consideration,  and 
make  it  a  binding  contract,  especially  as  It 
has  been  executed,— that  is,  performed  from 
October,  1893,  until  February,  1895,— and 
nearly  $6,000  paid  pursuant  to  such  modified 
contract  Certainly,  the  facts  in  the  case  of 
Wharton  v.  Anderson  are  not  analogous  to 
those  at  bar. 

We  may  concede  that  mere  inability  on  the 
part  of  defendant  to  pay  rent  would  not 
alone  constitute  a  consideration  for  a  bind- 
ing promise  on  the  part  of  the  lessor  to  ac- 
cept a  less  amount  than  is  provided  by  the 
terms  of  the  original  lease;  but  when  the  les- 
see, by  reason  of  the  great  and  unforeseen  de- 
pression in  the  business  in  which  he  Is  en- 
gaged, and  for  which  the  premises  are  rent- 
ed, becomes  insolvent,  and  is  likely  so  to  con- 
tinue for  such  season,  and  whereby  be  would 
be  compelled  to  vacate  the  premises,  and 
cease  doing  business,  and  not  keep  them  in 
repair  or  inviting  and  attracting  to  the  pub- 
lic, and  the  premises  thereby  became  greatly 
impaired  in  value,  with  great  doubt  as  to 
whether  the  premises  could  be  seasonably 
rented,  we  think  that  these  facts  show  a  sut- 
flclent  consideration  for  a  binding  written 
agreement  on  the  part  of  the  lessor  to  ac- 
cept a  less  rental  sum  than  the  amount  pro- 
vided in  the  original  lease.  In  so  doing,  we 
are  not  trenching  upon  the  doctrine  that  a 
promise  by  one  party  to  a  contract,  to  the 
other  party,  to  prevent  a  breach  of  the  con- 
tract is  without  consideration.  "A  consid- 
eration means  something  that  is  of  some 
value  in  the  eyes  of  the  law  moving  from 
the  plaintiff.  It  may  be  some  benefit  to  the 
plaintiff,  or  some  detriment  to  the  defend- 
ant" Thomas  v.  Thomas,  2  Q.  B.  859.  In 
Copper  V.  Fretnoransky  (Com.  PI.)  16  N.  T. 
Supp.  866,  it  is  said  that  it  is  an  elementary 
principle  that  a  legal  possibility  of  benefit  to 
the  contractor  or  detriment  to  the  contractee 
is  a  sufiiclent  consideration  to  support  an 
agreement.  This  was  a  case  of  the  renting 
by  a  written  lease  of  certain  premises  for  the 
term  of  one  year,  at  a  rental  of  $800  per  an- 
num, payable  quarterly  In  advance.  At  the 
expiration  of  six  months,  the  lessee  was  In 
the  act  of  removing  from  tbe  premises,  when 
the  lessor  said  to  him  that,  rather  than  have 
tbe  premises  idle,  he  would  not  charge  him 
for  one  quarter's  rent  then  unpaid,  whereup- 
on the  lessee  resumed  his  occupancy;  and  it 
was  held  that  this  agreement  rested  upon  a 
valid  and  sufficient  consideration.  In  the 
case  of  Jaffray  v.  Oreenbaum  (Iowa)  20  N. 
W.  775,  the  tenant  was  unable  to  pay  the 
rent,  which  was  reduced  by  the  agreement 
of  tbe  parties.  In  the  opinion,  the  court  uses 
this  language:  "A  lease  which  provides  for 
too  high  a  rent  may  be  lees  valuable  to  the 
landlord  than  one  providing  for  a  proper 
rent  and  especially  if  the  tenant  is  a  mer- 
chant and  can  do  business  only  by  purchas- 
ing goods  upon  credit    The  lease  in  quea- 
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tion,  with  the  rent  reduced,  was  preferred 
bj  these  landloida,  as  Is  shown  by  the  fact 
that  they  made  tte  rednctloii  on  purely  bnsl- 
ues3  considei&tioiw.  They  desired  thait  their 
tenants  should  continue  in  bnslnesB  under 
(Hrcnmstancee  which  should  afford  more  as- 
surance of  success.  The  tenants  made  ar^ 
ron^ments  to  continue,  and  did  continue, 
and  paid  rent  at  the  rate  of  $800  per  quarter 
for  sereral  quarters."  This  appears  to  be 
one  of  the  elements  which  entered  Into  the 
opinion  of  the  court  In  holding  that  there 
was  a  sufficient  consideration  for  the  reduc- 
tion of  the  rent.  The  case  ot  Raymond  v. 
Krauskopf  (Iowa)  B4  N.  W.  432,  was  one 
where  the  plaintiff  leased  a  farm  to  the  de- 
fendant at  a  rental  of  16  bushels  of  c(»n  per 
acre;  but  severe  storms  Injured  the  crops, 
and  the  tenant  Informed  the  landlord  tliat 
there  would  not  be  enough  com  raised  to  pay 
rent,  and  that  he  would  not  farm  the  land 
unless  a  new  arrangement  was  made;  that 
he  proposed  to  surrender  the  land  to  the 
landlord,  and  obtain  employment  by  the 
month;  and  thereupon  the  landlord  told  him 
to  farm  the  land,  and  he  would  accept  one- 
half  the  com  raised,  in  full  of  all  demands; 
and  the  tenant  replanted  the  land,  and  deliv- 
ered more  than  half  of  the  c<wn  to  the  land- 
lord, and  it  was  held  tliat  this  agreement 
rested  upon  a  sufScient  agreement,  and  was 
binding. 

In  the  case  at  bar  it  Is  unquestionable  tliat 
the  tenant  was  insolvent  and  unable  to  con- 
tinue the  business.  It  Is  equally  certain  that 
he  would  vacate  the  buUdilng,  and  leave  it 
Idle  or  unoccupied,  if  the  agreement  for  re- 
duced rent  and  promise  to  repair  had  not 
been  made.  The  terms  of  the  lease  do  not 
require  him  to  use  it  for  hotel  or  other 
purposes.  From  the  plaintiff's  own  testi- 
mony, it  Is  apparent  that  the  hotel  could  not 
be  rented  for  the  sum  of  ^00  per  quarter. 
It  was  therefore  a  benefit  to  the  landlord 
that  the  hotel  should  continue  to  be  occu- 
pied with  the  new  rental  to  be  paid  as  agreed 
upon  by  the  parties,  and  that,  to  this  end, 
the  landlord  should  make  the  repairs  which 
he  did.  The  repairs  were  for  the  benefit 
of  both  parties.  They  aided  In  preserving 
the  building  and  making  it  more  useful.  The 
reduction  of  the  rent  and  making  repairs  in- 
duced the  lessee  to  retain  the  occupancy  and 
use  of  the  building,  and  carry  on  the  hotel 
business,  which  gave  the  landlord  a  rental 
therefrom;  and,  though  at  a  reduced  rate, 
yet  the  chances  were  that  for  some  time  he 
would  not  have  received  any  rent  if  the 
premises  bad  not  been  retained  by  the  les- 
see. As  we  have  already  stated,  these  facts 
show  that  the  modified  agreement  rested  up- 
on a  valid  and  sufficient  consideration.  Or- 
der affirmed. 

MITCHELI.,  J.  I  think  that  the  continued 
occupancy  and  use  of  the  premises  by  the 
defendant  for  the  hotel  business,  which  he 
was  not  bound  to  do  undo:  his  lease,  con- 


stituted, under  the  circumstances,  a  saffideot 
consideration  for  the  agreement  to  reduce 
the  rent,  at  least  so  far  as  it  baa  been  ex- 
ecuted. I  therefore  concur  in  tbe  foregoing 
opinion. 

CANTY,  J.    So  do  L 


WINDOM  et  aL  v.  BKOWN  et  aL  (SPOONEE, 

Intervener). 
(Sn^eme  Court  of  Minnesota.     July  7,  lS96j 
Lost  Ikstbcment — SorriouNor  of  Bvidbkcz  v> 
Establish  Exicutiox  axd  Contbhts. 
Evidence  held  sufficient  to  establish  tb« 
execution,  loss,  and  contents  of  a  certain  writ- 
ten instrument. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Seagrare  Smith,  Judge. 

Action  by  Ellen  T.  Windom  and  otheis 
against  Almon  O.  Brown  and  wife  amd  otb- 
ers.  Lewis  C  Spooner  Intervened.  BYom  a 
Judgment  for  defendants,  plaintiffs  appeal 
Affirmed. 

Morphy,  Bwlng,  Gilbert  &  Bwlns.  for  a]>- 
pellants.  Spooner  &  E'laherty,  for  intervoi- 
er.  Cross,  Hicks,  Carlton  &  Cross,  and  a 
G.  Laybonme,  for  respondents. 

BUCK,  J.  This  la  an  appeal  by  tbe  plain- 
tiffs from  a  Judgment  of  the  district  cotin 
of  Hennepin  county,  entered  in  an  actiis 
commenced  by  one  of  the  plaintUEa  as  widow, 
and  the  surviving  children  of  William  'Wis- 
dom, deceased,  to  quiet  title  to  the  N.  W.  ^ 
of  section  3,  in  township  118,  range  22,  in 
Hennepin  county,  Minn.  The  action  in  foro 
Is  one  to  determine  adverse  claims.  Alnoa 
C.  Brown  and  wife  were  made  principal  dt>- 
f endants,  and  the  other  defendants,  of  wboa 
there  are  a  large  number,  are  eltber  judg- 
ment creditors  of  Brown,  or  persons  wjo 
were  supposed  to  hold  liens  upon  the  prop- 
erty in  question,  or  on  such  interest  as 
Brown  had  therein  by  virtue  of  mortgages 
thereon  executed  by  Brown  and  bis  wif& 
The  only  defendants  who  answered  in  tbi 
case  were  8.  B.  Neiler,  to  whom  a  mortga^ 
was  given  by  Brown  upon  his  interest  in 
the  land  for  the  benefit  of  the  Union  National 
Bank,  of  which  Neiler  was  president,  and 
Otto  E.  Naegde,  who  was  a  judgment  cred- 
itor of  Brown,  claiming  a  lien  upon  Brown's 
undivided  interest  in  the  land.  Daring  tbe 
pendency  of  the  action,  Lewis  C.  Spooner 
Intervened  therein,  and  claimed  to  be  the 
equitable  owner  of  an  undivided  one-sixth 
interest  in  the  land;  that,  Iiefore  tbe  doatH 
of  Windom,  he  made  a  contract  in  tbe  name 
of  Almon  C.  Brown,  bat  in  fact  with  the 
firm  of  Spooner  &  Brown,  composed  sf  Levi* 
C.  Spooner,  Almon  C.  Brown,  and  one  Rhone, 
and  which  contract  provided  tbat  wheraa 
certain  claims  had  been  made  against  bbM 
lands  by  other  parties  on  account  of  certala 
tax  titles,  if  said  Brown  should.  In  behalf 
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of  Windom,  Instttote  and  proeectite  sncb  liti- 
gation aa  might  be  necessary  to  remove  from 
said  lands  the  cloud  of  said  tax  titles,  he 
(Brown)  should  have  a  conveyance  of  an  un- 
divided one-third  interest  In  and  to  said 
lands;  and  that  said  contract,  although  nm- 
ning  in  the  name  of  Brown,  was,  in  fact,  un- 
derstood by  all  parties,  including  Windom, 
to  have  been  made  with  the  &rm  of  Spooner 
&  Brown.  The  trial  court  found  as  facts 
that  a  contract  in  writing  did  exist  between 
Windom  and  Spooner  &  Brown,  in  the  name 
of  Brown,  aa  set  forth  in  the  intervener's 
complaint  in  the  action;  that  Spooner  & 
Brown  had  In  all  respects  completely  per- 
formed all  the  terms  of  said  contract  in  and 
so  far  as  they  were  concerned;  that  they  had 
become  fully  entitled  to  a  conveyance  of  an 
undivided  one-third  interest  in  the  land;  that 
such  interest  had  la  fact  been  divided  be- 
tween the  members  of  the  firm  of  Spooner 
&  Brown,  and  should  be  divided  between 
them  so  that  each  should  have  an  undivided 
one-sixth  interest  therein;  and  the  court  or- 
dered that  Judgment  should  be  entered  ac- 
cordingly in  their  favor.  But.  by  the  same 
order,  the  court  directed  that  Judgment  be 
entered  establishing  the  interest  and  right 
of  the  Union  National  Bank,  and  of  Otto  B. 
Naegele,  and  made  these  claims  liens  upon 
the  undivided  one-sixth  interest  of  Brown, 
but  ordering  and  establishing  the  Judgment 
beld  by  Naegele  as  a  paramount  and  superior 
lien  on  Brown's  interest;  the  Judgment  hav- 
ing been  entered  and  docketed  prior  to  the 
accruing  of  any  other  liens.  After  the  entry 
of  the  Judgment  according  to  the  order  of 
the  trial  court,  the  plaintiffs  took  this  appeal. 

We  do  not  deem  It  necessary  to  enter  into 
an  analytical  discussion  of  the  evidence  upon 
-which  the  trial  court  based  its  finding  of 
.facta  as  to  existence  of  the  contract  between 
Windom  and  Brown.  That  there  was  a  con- 
tract, either  oral  or  in  writing,  seems  beyond 
any  reasonable  controversy;  and  that  it  was 
fully  performed  on  the  part  of  Brown  or 
Brown  &  Spooner,  by  their  successful  litiga- 
tion in  favor  of  Windom,  is  quite  conclusive; 
and  nowhere  does  it  appear  that  Windom 
ever  actually  paid  for  these  legal  services 
performed  In  his  behalf.  This  fact  gives 
force  tu  the  contention  of  the  defendants  that 
the  payment  for  such  services  was  to  be 
made  by  Wlndom's  conveying  to  Brown,  or 
the  firm  of  Brown  &  Spooner,  an  undivided 
one-third  interest  in  the  land  described  in 
the  complaint.  That  such  contract  was  In 
-writing,  as  found  by  the  trial  court  as  a  fact, 
seems  to  be  supported  by  ample  evidence, 
and  we  decline  to  disturb  such  finding.  The 
only  legal  questions  which  we  need  discuss 
arose  at  the  trial  as  to  the  sufDclency  of  the 
preliminary  proof  offered  to  show  the  loss  of 
the  written  contract  and  the  admission  of 
secondary  evidence  as  to  the  contents  of  the 
contract. 

The  original  written  contract  between 
Brown  and  Windom  could  not  I>e  found  and 


produced  aa  evidence  on  the  trial  It  appears 
that  this  contract  was  made  in  the  latter 
part  of  the  year  1885,  or  forepart  of  the  year 
1880,  and  the  business  to  which  it  related 
was  successfully  completed  by  Brown  & 
Spooner  before  August  1, 188&  Windom  died 
about  the  1st  day  of  February,  1891,  and  nei- 
ther the  contract  nor  a  copy  thereof  could  bo 
found  among  his  papers.  Brown  &  Spoons 
were  practicing  attorneys,  -with  their  office 
located  In  Minneapolis;  but  Brown  left  there 
about  the  1st  of  November,  1889,  and,  dur- 
ing the  succeeding  few  years,  resided  at  sev- 
eral other  different  places.  He  appears  to 
have  been  a  man  of  a  roving  disposition, 
either  Insolvent  or  Indifferent  as  to  the  pa>- 
ment  of  his  debts,  and  careless  in  keeping  his 
papers.  Soon  after  leaving  Siinneapolls,  many 
of  his  books  and  papers  were  shipped  to  him 
at  Washington,  D.  C,  where  Mrs.  Bro-wn, 
wife  of  Almon  C.  Bro-wn,  testified  that  she 
saw  this  contract  in  question  in  his  posses- 
sion, in  1890.  and  there  heard  him  read  it. 
Brown's  papers  not  shipped  to  him  at  Wash- 
ington were  turned  over  to  Mr.  Cahaley,  of 
Minneapolis.  Mrs.  Brown  also  testifies  that 
she  saw  the  contract  afterwards,  in  the 
hands  of  Edward  A.  Sumner,  at  his  residence 
in  New  York  City,  who  had  It  among  other 
papers  which  be  had  taken  from  the  hotel 
at  Waterbury,  Conn.,  where  Bro-wn  had  left 
his  grip  as  security  for  his  board  bill,  as 
Mr.  Sumner  had  paid  the  bill,  and  taken 
the  papers,  and  held  them  also  for  money 
loaned  Brown.  Sumner  was  a  practicing 
lawyer  In  New  York  City,  and  formerly  knew 
Brown  in  Minneapolis,  and  befriended  Mrs. 
Brown  while  she  had  a  sick  child  and  -was 
without  funds.  He  testifies  that,  to  the  best 
of  bis  recollection,  he  never  had  the  contract 
in  his  possession,  and  he  could  not  tell  where 
it  was,  and  that  Mrs.  Brown  took  from  the 
papers  in  the  grip  such  ones  as  she  wished. 
Mrs.  Brown  was  unable  to  find  the  contract 
or  tell  where  it  was.  Cahaley.  with  whom 
part  of  Brown's  papers  were  left,  testified 
that  he  had  made  diligent  search  for  the 
contract  among  his  papers,  and  those  left 
with  him  by  Brown,  and  could  not  find  it. 
About  the  9th  day  of  February,  1893,  Brown 
left  the  city  of  New  York,  and  went  to  tjie 
city  of  Dulnth,  In  this  state,  from  which 
place  he  wrote  his  wife,  stating  that  he  was 
going  out  from  under  the  Jurisdiction  of 
the  old  flag,  and  very  likely  would  never 
return  again,  since  which  time  she  has  not 
heard  from  him,  and  his  whereabouts  are 
unknown  to  her  or  parties  connected  with 
this  action. 

It  seems  to  us  that  the  defendants  used  all 
diligence  and  reasonable  exertions  to  find  this 
contract.  The  law  does  not  require  impossi- 
bilities. The  parties  in  whose  possession  It 
was 'last  seen  could  not  find  it  For  its  loas 
the  defendants  were  la  no  ways  accountable. 
Brown  himself  was  undoubtedly  beyond  the 
Jurisdiction  of  the  court,  and  his  whereabouts 
entirely  unknown  to  the  defendants  or  to  any 
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one  else,  so  far  as  appears  by  the  evidence. 
There  was  no  Busplcloo  that  It  had  been  pur- 
posely destroyed,  and  Its  nonproducUon  was 
accounted  for  by  reason  of  the  defendants'  In- 
ability to  find  it.  The  search  for  it  seems  to 
bare  been  made  In  good  faith,  and  to  the  ex- 
tent which  the  nature  of  the  case  admitted. 
When  the  making  of  the  contract  was  duly 
proved,  and  Its  loss  established  by  competent 
evidence,  then,  as  a  matter  of  legal  right,  the 
defendants  were  entitled  to  prove  its  contents 
by  parol  testimony. 

The  sufficiency  of  the  evidence  to  establish 
the  contents  of  the  ctmtract  as  alleged  by  the 
defendants  is  assailed  by  the  plaintiffs.  It  Is 
doubtless  the  rule  that,  when  a  written  eaa- 
tract  is  lost  or  destroyed.  Its  contents  can  only 
be  established  by  parol  evidence  that  Is  rea- 
sonably clear  and  certain.  The  instrument  It- 
self is  the  highest  grade  of  evidence  of  its  con- 
tents, and,  in  case  of  loaa  ot  destruction,  only 
the  highest  grade  of  secondary  evidence  ob- 
tainable will  answer  the  requirements  of  the 
law.  TUB  Is  tbe  only  safe  rule,  but  an  exact 
literal  proof  ot  its  contents  is  not  absolutely 
necessary.  EMdence  showing  the  substantial 
formalities  required  by.law  necessary  to  have 
made  the  lost  instrument  effective  Is  required, 
especially  where  it  affects  the  title  or  right  In 
or  to  real  estate. 

F.  E.  Goddard,  a  witness  sworn  in  behalf 
of  plaintiff,  testified  as  follows:  "Q.  Now,  do 
you  know  how  that  business  or  litigation  was 
undertaken  by  the  firm  of  Spooner  &  Brown, 
whether  It  was  under  a  written  agreement  or 
otherwise?  A.  It  was  undertaken  through  a 
contract  with  Mr.  Windom.  Q.  Was  that  con- 
tract oral  or  In  writing?  A.  Writing.  Q. 
Have  you  seen  that  contract?  A.  Tes,  sir. 
Q.  When  did  you  see  that  contract?  A.  I  saw 
it  In  the  year  1886.  Q.  Were  you  at  that  time 
acquainted  with  the  signature  of  William 
Windom?  A.  Yes,  sir.  Q.  Do  you  know 
whether  his  signature  was  appended  to  that 
contract?  A.  Yes,  slri  it  was.  Q.  Do  you 
know  whether  or  not  that  contract  related  to 
-tbe  land  Involved  in  this  action,  which  is  the 
northwest  quarter  of  section  three  (3),  town- 
ship one  hundred  and  eighteen  (118),  range 
twenty-two  (22),  in  Hennepin  county,  Minne- 
sota? A.  It  was.  Q.  What  were  the  terms 
of  that  contract?  A.  The  terms  of  the  con- 
tract were  that  Mr.  Brown  was  to  go  on  and 
commence  suit,  and  clear  the  title  of  its  de- 
fects. In  Mr.  Windom's  name,  and  be  was  to 
have  one-third  interest  in  It.  Mr.  Spooner: 
Was  to  have  one-third  Interest  in  the  land, 
and,  if  he  succeeded  in  clearing  the  title,  what 
was  Mr.  Windom  to  do,  if  anything?  A.  He 
was  to  convey  one-third  interest  to  Mr.  Brown 
for  his  services.  Q.  That  contract  was  made 
in  A.  C.  Brown's  name?  A.  Yes,  sir.  Q.  Do 
you  know  whether  or  not  the  expense  of  that 
litigation  was  paid  by  the  firm  of  Spooner  & 
Brown,  or  by  Mr.  A.  C.  Brown?  (Objected 
to,  as  not  the  best  evidence.)  The  Ciourt:  An- 
swer it  'Yes'  or  'No.'  A.  The  expenses  were 
aU  paid  by  Mr.  Brown.     Mr.  Spooner:   An- 


swer It  'Yes'  «  'No,'— wheOier  yon  know  «f 
not    You  do  know?    A.  Yes.     Q.   Wane  thef 
paid?    A.  Yes,  sir;    they  were  paid."    Cross 
examination:    "Q.  Yon  saw  a  contract,  to« 
say,  in  1886,  in  which  Mr.  Brown  was  to  tab 
certain  proceedings  to  clear  the  title  of  certaJa 
lands?     A.  Yes,  sir.     Q.  Where  did  yon  sk 
that  contract?    A.  I  saw  it  in  Mr.  Bitnnii 
ofllce.     Q.  At  what  time  in  18SS?    A.  Well  I 
presume  about  the  middle  of  tbe  season,  ic 
June.     Q.  June,    1886?     A.  Or     earUer   ttiu 
that;   I  could  not  state  Just  what  time;  soite 
time  during  that  spring.        Q.   Did   yon  see 
m(K«  than  one  ccmtract  between  Windom  and 
Brown?     A.  Mr.  Brown,  I  think,  bad  two  or 
three  contracts  with  him.     Q.  Did  yon  ral 
them  all  over  carefully?     A.  I  bare  bad  Ur 
Brown  read  them  to  me.     He  talked  conac- 
erably  to  me  about  the  matter  at  that  time 
Q.  Yon  heard  Mr.  Brown  read  tbem,  but  yoa 
never  read   them  yourself?     A.  I    could  not 
state  that"     W.  H.  McDonald,  a  witness  for 
plaintiff,   tesUfled  as  follows:     "Mr.    Bn>«ii 
offered  me  a  contract  for  security,  signed  br 
Windom  and  himself.     Q.  1  wish  yon  would 
tell  us  what  that  c<wtract  contained.    (Object- 
ed to,  as  incompetent  Irrelevant  and  immate^ 
rial,  and  not  tiie  best  evidence.      Ovemikd. 
Eixception.)     A.  As  I  remember  tlie  contraci 
It  was  a  contract  with  Mr.  Brown  to  clear  op 
the  title  to  a  piece  of  land  in  Hennepin  coTia 
ty,  and  he  was  to  have  a  one-third  interesi 
whmi  the  title  was  perfected  from  Windosi 
Q.  DM  yon  have  occasion  to  examine  tini 
contract?    A.  I  did.    Q.  It  was  tai  some  tiaii" 
action  between  yourself  and  Brown  that  you 
did  examine  that  contract  In  referuice  to  tak 
Ing  the  security?    A.  Yes,  sir.     Q.  You  wen 
acquainted  with  the  signature  of  Mr.  Wis- 
dom?   A.  Yes,  sir.     Q.  Was  that  signed  I? 
William  Windom?    A.  Yes.   Q.  Do  yon  tnov 
the  signature  of  A.  O.  Brown?     A.  I  did;  i: 
was  signed  by  A.  O.  Brown."    Cross-examiDa- 
tlon:     "Q.  Do  you   remember  anyttiing  elie 
about  the  contract  than  it  refers  to  some  Heo 
nepln  county  land?     A.  I  remember  that  Mr. 
Bro-wn  was  to  have  one-third  interest    He  was 
to  go  on  and  complete  that  litigation;   go  os 
and  perfect  the  title  In  Mr.  Windom.  and  paj 
expenses.    •    •    •    Q.  Do  you  remember  how 
the  parties  were  described?  A.  Windom  va.< 
described  as  the  party  of  the  first  part  '"^ 
Brown  as  the  second  party.     Q.  Yon  don't  re- 
member any  other  terms  of  the  contract  ex- 
cept what  you  have  stated?     A.  That  Is  trot 
I  perhaps  could  give  some  more  of  the  condi- 
tions.    The  ccmtract  went  on  and  recited  tbat 
this  land  was  claimed  by  other  parties,  and 
the  tax  titles  were  to  be  cleared  np,  and  th^ 
title  straightened."    Re-examlnatlon :    "By  Mr. 
Spooner:     Q.  And  there  was  an  assignoKor 
attached  to  that  contract?     A.  There  was;  it 
was  an  assignment  by  Brown  to  Li.  G.  Spoon- 
er of  one-half  of  his  Interest     Q.  There  vae 
an  assignment  by  Brown  to  Spooner  of  hal^ 
Interest?    A.  Attached  to  it  undivided  on^ 
half  of  Brown's  interest     Q.  Do  you  remen)- 
ber  how  that  assignment  was  attached?    A  I 
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think  it  was  fastened  with  aome  brass  f astrai- 
ers  or  stamp;  I  don't  remember.  I  Imow  It 
was  on  the  back  of  the  contract"  Charles  W. 
Rhone,  sworn  In  bdialf  of  plaintlfl,  testified 
as  follows:  "Q.  Did  you  have  any  business 
witb  WllUam  Windom  in  connection  with  any 
land  in  Hennepin  county?  A.  There  was  a 
contract  that  the  firm  liad,  or  rather  Mr. 
Brown  assigned  the  contract  (it  was  a  firm 
matter);  a  certain  contract  wtiidi  Ur.  Brown 
had  personally  made  with  Windom,  with  ref- 
erence to  certain  lands  in  this  county.  *  *  • 
Q.  Tills  particular  contract  to  which  yon  re- 
fer as  being  between  Windom  and  the  firm  of 
Spooner  &  Brown  was  in  the  name  of  A.  C. 
Brown.  Do  you  know  whether  it  was  signed 
by  Windom?  A.  It  was.  Q.  Were  yon  ac- 
quainted with  Itis  signature?  A.  I  was  ac- 
quainted with  his  signature.  I  had  seen  it  in 
vanouB  letters  and  Tarioos  contracts.  Q.  Was 
William  Windom  around  your  office  much? 
A.  I  hare  personal  recollection  of  his  being  in 
there  seyeral  times;  three  or  four  times;  may- 
be Iialf  a  dozoi  times.  Q.  Wliat  was  the  firm 
name  on  the  door?  A.  Spooner  &  Brown. 
Q.  Did  yon  have  any  correspondence  with 
William  Windom?  A.  Yes.  Q.  Did  you  use 
the  firm's  letter  heads?  A.  ¥es;  on  the  let- 
ter heads  was  the  firm  name  of  Spooner  & 
Brown,  and  the  Indiridual  members  of  the 
firm.  Q.  This  contract,  signed  by  William 
Windom,  Is  also  signed  by  whom?  A.  The 
contract,  as  I  recall  it,  was  between  William 
Windom  and  A.  C.  Brown,  signed  by  each  as 
IndlTlduals.  Q.  Tell  us  what  the  contract 
proTided.  What  were  its  terms?  A.  As  I 
recall  the  contract,  it  provided  that  Mr.  Brown 
should  bring  certain  actions  in  reference  to 
tills  land  in  regard  to  tax  title,  to  reclaim  the 
title.  He  was  to  have  a  percentage  interest, 
and,  as  I  recall  it,  it  was  one-third,  l^t  is 
the  t>est  of  my  recollection."  Cross-examina- 
tion: Q.  "Tou  rememl>er  particularly  of  seeing 
the  agreement  that  you  testified  to?  A.  Yes, 
sir;  I  read  it  at  the  time,  as  it  was  a  firm 
matter.  Q.  That  was  an  agreement  between 
Windom  and  the  firm  of  Brown,  Spooner  & 
Rbone?  A.  I  do  not  so  recall  it  My  recollec- 
tion Is  that  it  was  an  agreement  between  Win- 
dom and  A.  C.  Brown.  Q.  When  was  it  that 
you  saw  it?  A.  I  could  not  say  positively; 
could  only  give  yon  the  date  approximately. 
It  was  in  the  fall  of  188S,  or  early  in  the  win- 
ter of  1885;  but  I  think,  to  the  best  of  my  rec- 
oUection,  in  the  fail  of  1886.  Q.  Where  was 
it  that  you  saw  it?  A.  In  the  ofllce  of  Spoon- 
er &  Brown,  Boston  Block.  Q.  You  are  sure 
that  property  was  in  Hennepin  county?  A. 
Yes.  Q.  Was  that  agreement  witnessed  and 
acknowledged?  A.  I  conld  not  swear  to  that. 
My  recollection  is  it  was,  but  I  conld  not  posi- 
tively swear  to  it  Q.  You  are  not  positive 
about  that  bdng  signed?  A.  Yes.  Q.  That 
the  signatures  were  original?  A.  Yes;  I  am 
positive  about  that.  Q.  It  conld  not  be  a 
copy  ct  the  agreement?  A.  Mr.  Brown's  sig- 
nature was  original,  and  the  signature  of 
Mr.  Windom,  if  it  was  a  copy,  was  a  very 


good  forgery.  Q.  Will  yon  swear  that  that 
was  the  original  agreement?  A.  I  am  per- 
fectly willing  to.  Q.  Wliat  makes  you  will- 
ing to  do  that?  A.  Because  tliat  Is  the  best 
of  my  recollection.  Q.  Tba.t  is  the  reason? 
A.  Yes,  sir.  Q.  At  tills  time,  do.  you  feel  con- 
fident that  that  signature  attached  to  that 
agreement  was  Windom's?  A.  Yes.  Q.  What 
makes  you  confident  of  that?  A.  When  it  be- 
came a  firm  matter,  I  bad  a  sufficient  Interest 
to  know  whether  it  was  an  original,  or  wheth- 
er it  was  a  copy;  and  I  think  it  was  In  my 
possession  quite  a  while,  among  other  con- 
tracts and  papers  of  the  firm,  and  in  the  firm's 
safe.  Brown  had  a  personal  safe  of  his  own. 
Q.  You  had  it  in  your  safe  because  It  was  a 
firm  matter?  A.  Yes,  sir.  Q.  You  say  you 
put  it  hi  your  safe?  A.  It  was  in  the  firm 
safe,  in  the  safe  of  Spooner  &  Brown.  Q. 
You  knew  the  firm  was  interested  in  the  con- 
tract? A.  Not  when  It  was  originally  made; 
no,  sir.  It  was  understood  it  was  to  be  a 
firm  matter.  Q.  How  long  did  yon  keep  it  In 
the  safe  of  the  firm?  A.  I  think  until  the  dls- 
solntlcm  of  the  firm  of  Spooner  &  Brown,— un- 
til the  firm  went  out  of  business,  some  time  In 
June,  1886.  Q.  Yon  only  saw  It  once,  you 
say?  A.  I  never  read  it  but  once,  but  I  think 
it  was  in  my  possession  several  montlis.  Q. 
You  seem  to  be  sure  it  was  signed  by  Mr. 
Windom  on  account  of  your  l>elng  interested 
in  it?  A.  Yes,  sir."  The  intervener,  Spo<«er, 
who  was  a  member  of  the  firm  of  Brown  & 
Spooner,  testified  that  he  knew  the  parties 
Brown  and  Windom;  that  he  was  interested 
in  the  contract,  and  his  recollecti(xi  was  that 
he  had  seen  It  on  two  difTerent  occasions;  that 
he  advanced  money  to  the  firm  to  redeem  land 
described  in  the  contract  from  tax  titles;  that 
be  knew  Windom's  handwriting,  as  well  as 
that  of  Brown. 

We  think  there  was  sufficient  evidence  to  es- 
tablish the  contents  of  the  contract  as  claimed 
by  the  defendants,  as  well  as  the  assignment 
by  Brown  to  Spooner  of  an  undivided  one- 
sixth  interest  therein. 

There  was  no  error  in  the  admission  [a 
evidence  of  Eixhiblt  3,' being  the  contract  be- 
tween Brown  and  Spooner,  wherein  it  was 
agreed  that  Spooner  was  entitled  to  have  and 
receive  an  undivided  one-half  of  Brown's  one- 
third  Interest  in  the  land  described  In  the  con- 
tract between  Brown  and  Windom. 

It  was  admissible  to  show  Spooner's  right  in 
the  original  contract,  and  to  establish  Ills  one- 
sixth  Interest,  as  against  Brown's  or  those 
claiming  under  him.    Judgment  affirmed. 


KIBWBRT  V.  ANDERSON  et  aL 
(Supreme  Court  of  Minnesota.     July  15,  1886.) 
Homestxah — ExTSNSiow  OF  CiTT  Limits— EriBOT. 

1.  Homestead  interests  are  favored  by  the 
constitutioD  and  statute,  and  laws  aiq>licable 
thereto  should  receive  a  lit)eral  construction. 

2.  A  homestead  right,  once  acquired,  is  a 
valuable  one:  and  an  act  of  the  legislature  ex- 
tending the  limits  of  a  city  so  as  to  include  the 
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homestead,  TrUIe  it  retains  all  Its  characteris- 
tics aa  such,  will  not  operate  to  reduce  or  dimin- 

inh  The  righta  of  the  owner  of  the  homestead 
therein,  unless  the  land  surrounding  it  has  be- 
come urban  in  its  character. 

3.  Where  the  homestMd  situated  within  an 
incorporated  city  is  used  for  agricultural  pur- 
poses, and  surrounded  wholly  or  partly  by  laid- 
out  and  platted  lands,  rnraf  in  character,  tliis 
does  not  affect  its  homestead  ciiaracter,  so  long 
as  the  homestead  land  itself  is  not  laid  out  and 
platted. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Dakota  county; 
F.  M.  Crosby,  Judge. 

Action  by  Charles  L.  Klewert  against  Pet- 
er Anderson  and  others.  Judgment  for  de- 
fendants. From  an  order  refusing  a  new 
trial,  plaintiff  appeals.    Afflnned. 

William  G.  White,  for  appellant  John  B. 
&  B.  P.  Sanborn,  for  respondents. 

BUCK,  J.  This  is  an  action  in  ejectment 
to  recover  possession  of  lots  6  and  11,  and 
a  portion  of  lot  5,  of  Smith's  ontlots  to  West 
St  Paul.  The  plaintiff  clnims  under  an  exe- 
cution sale  of  these  premises,  from  which 
no  redemption  was  made.  The  judgment 
was  recovered  on  February  16,  18d4,  and 
docketed  on  the  same  day;  and  the  land  was 
sold  after  due  and  proper  notice,  on  the  16th 
day  of  April,  1894.  No  attack  Is  made  upon 
the  regularity  of  the  sale.  The  defendants, 
in  their  answer,  claim  that  all  the  lots  In 
question  are  their  homestead,  and,  by  reason 
of  this  fact,  that  they  were  exempt  from 
sale  under  plaintifTs  Judgment  and  execu- 
tion. The  court  so  found,  and  ordered  Judg- 
ment for  the  defendants,  and  the  only  ques- 
tion presented  here  on  this  appeal  la  wheth- 
er the  conclusions  of  law  follow  from  the 
facts  found. 

The  further  materisd  facts  are  as  follows: 
On  the  26th  day  of  June,  1874,  Robert  A. 
Smith  was  the  owner  of  80  acres  of  land,  in 
Dakota  county,  and  he  then  caused  the  same 
to  be  laid  out  and  platted  into  certain  lots, 
known  as  "Smith's  Outlots,"  and  this  plat 
was  duly  recorded  July  24,  1874,  in  the  office 
of  the  register  of  deeds  of  Dakota  county.  On 
the  21st  day  of  November,  1876,  Smith  and 
wife  conveyed  to  the  defendant  Peter  Ander- 
son lots  5,  6,  11,  and  12  of  these  outlots,  of 
which  lots  5  and  6  contained  about  3.40  acres 
each,  and  lots  11  and  12  each  contained  a 
little  over  4  acres  each.  On  the  4th  day  of 
April,  1883,  upon  petition  of  Smith,  propri- 
etor of  the  plat,  and  Anderson,  owner  of 
said  lots,  said  plat  was,  by  a  decree  of  the 
district  court,  vacated  as  to  these  four  lots, 
and  as  to  that  portion  of  Mina  street  which 
Is  bounded  on  the  north  by  said  lots  5  and 
6,  and  on  the  south  by  lots  11  and  12;  but 
no  evidence  of  said  decree  of  vacation  was 
ever  recorded  in  the  office  of  the  register  of 
deeds  of  Dakota  county,  and  no  evidence 
offered  on  the  trial  tending  to  show  that 
plaintiff  had  any  actual  knowledge  or  no- 
tice thereof.  When  .Anderson  bought  these 
lots,  in  1876,  of  Smith  and  wife,  he  entered 


into  possession  of  the  same,  indndlng  that 
portion  of  Mlna  street  which  was   vacated, 
and  in  the  year  1877  built  a  honse,  bam,  and 
other  buildings  xipon  lot  5,  near  the  sontb- 
east  comer  thereof,  and  built  a  fence  around 
the  whole  four  lots.  Including:  said   atreet 
inclosing  the  same  in  one  inclosare;    and  b« 
grubbed  and  broke  all  the  land,   and  has 
ever  since  resided  upon  the  same  -with  ha 
wife  and  children,  and  cultivated  tbe  eaice, 
and  raised  vegetables  thereon   for  tbe  St. 
Paul  markets,  each  year  since  tbe  year  1S7T, 
and  has  always  maintained  and  kept  up  tbe 
fence  inclosing  this  land.    The   defendants 
do  not  now  own.  and  never  have  since  1$76 
owned,    any    other    land    except    tbe   tract 
above  described,  and  have  never   had  any 
other  homestead.    Said  land  so  o-wned.  ht- 
closed,  and  occupied  by  the  defendants  oom- 
prises  about  15  acrea  in  one  body.    That  por- 
tion of  said  land  known  as  lots  numbered  $ 
and  11  is  situated  In  the  township  of  Men- 
dota.    Prior  to  1887  that  part  of  this  laod 
which  was  known  as  lots  5  and  12  fvas  situ- 
ated In  the  township  of  West  St.  Pan),  bnl 
in  1887,  by  an  act  of  the  lesialatare,  the 
same  was  included  in  the  corporate  limits  of 
the  dty  of  South  St  Paul,  and  In  18S9  tbe 
same  was  Included  in  the  corporate  limits  of 
the  city  of  West  St  Paul  by  an  act  of  the 
legislature.    Prior  to  1887  no  iMUt   of  said 
land  was  within  any  incorporated  town,  city, 
or  village.    In  1887,  1888,  and  18S9  the  popo- 
latlon  of  South  St  Paul  did  not  exceed  2.- 
000.    The  population  of  the  city  of  W^est  St. 
Paul  never  at  any  time  exceeded  1,700.    Tbe 
dwelling  house  and  buUdlnga  so  constructed 
as  aforesaid  by  the  defendants,  and  occu- 
pied by  them  as  their  residence,  were  so  o^ 
ciipled  by  them  on  the  24th  day  of  February, 
1894,  and  are  located  upon  that  portion  of 
what  was  known  as  lot  5  which  the  sheri? 
certified  in  his  return  upon  the   execntioa 
and  in  his  certificate  of  sale  that  he  sold  to 
the  plaintiff  for  $500.    The  sheriff  never  de- 
manded  of   the   defendants,   or    made  an; 
request  of  them,  that  they  select  or  desig- 
nate the  portion  of  these  lands  which  tbej 
regarded  as  their  homestead;   and  be  nevor 
surveyed  or  set  apart  any   portion   of  the 
same  as  the  homestead  of  the  defendants. 
The  defendants  have  ever   since   they  ao- 
qnlred  title  to  tbe  said  lands,  in  1876.  used 
the  same  solely  for  agricultural   porposes. 
On  the  north  of  the  property  herein  describ- 
ed as  being  owned  by  the  defendants,  and 
north  of  Annapolis  street,  substantially  aU 
of  the  property  between  that  point  and  tbe 
Mississippi  river  has  for  many  years  been 
laid  out  and  platted  Into  city  lota,  and  sin<^ 
1876  has  been  a  portion  of  the  dty  of  Sl 
Paul.    All  of  the  property  herein  referred 
to  as  having  been  laid  out  into  dty  lots,  and 
which  is  described  as  being  on  the  nonii 
and  on  the  east  and  on  tbe  south  and  on  the 
west  of  defendants'  lands,  has  for  at  leas 
eight  years  been  bought  sold,  and  used  as 
city  lots,  and  the  size  of  said  lota  la  the  usual 
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size  In  such  cases,  namely,  40  feet  In  width, 
and  abont  120  feet  in  length.  The  court 
found,  as  a  condnslon  of  law,  that  the  de- 
fendants were  the  owners  of  the  land  In  con- 
troTersy,  and  entitled  to  the  possession  of 
the  same. 

It  Is  quite  evident  that  these  lots,  contain- 
ing between  three  and  four  acres  each,  were 
not  laid  out  htto  "city  lots,"  as  the  term  is 
ordinarily  used  and  popularly  understood, 
bat  fer  agricultural  purposes,  for  which  pur- 
pose they  haTe  always  been  used  by  the 
defendants,  and  neither  said  lots  nor  the 
land  surrounding  them  are  urban  In  their 
character.  Seme  11  years  before  the  plain- 
tiff obtained  his  Judgment,  the  plat  was 
■duly  vacated  as  to  these  lota,  by  decree  and 
judgment  of  the  district  court;  and  the  same 
became  a  matter  of  public  record  in  the  of- 
fice of  the  clerk  of  the  said  court  It  is  true 
that  Gen.  St  ISM,  {  2315,  prorides  that  the 
court  may  order  that  its  proceedings  to  va- 
cate a  plat  be  recorded  in  the  office  of  the 
register  of  deeds,  as  well  as  in  the  office  of 
tbe  clerk  of  the  court;  but  we  think,  when 
they  are  duly  filed  in  the  office  of  the  clerk 
of  the  district  court,  and  judgment  entered 
thereon,  it  is  a  ralld  judgment,  although  the 
proceedings  are  not  recorded  in  the  office  of 
the  register  of  deeds,  and  that  such  judg- 
ment cannot  be  attacked  collaterally.  The 
•defendants'  being  In  the  actual  possession  of 
tbe  premises,  haying  them  fenced,  and  us- 
ing them  continuously  for  agricultural  pur- 
poses, constituted  full  notice  to  third  per- 
sons of  their  rights  In  the  peemlses.  After 
tbe  Tacatlon,  the  lands  became  an  entire 
tract,  and  at  that  time  it  was  not  situated 
in  any  incorporated  city,  town,  or  village, 
nor  was  it  so  situated  until  the  year  1887. 
"When  the  plat  was  vacated  as  to  these  lots, 
the  premises  were  In  precisely  the  same  con- 
dition as  if  the  plat  had  never  been  made; 
hence  the  defendants'  right  to  the  premises 
as  a  homestead  vested  in  them  by  virtue  of 
their  residence  upon  the  same,  and  their  use 
thereof  for  agricultural  purposes.  This  right 
became  fixed  In  the  defendants  many  years 
t>«fore  the  plaintiff  recovered  his  judgment 

Tbe  homestead,  once  acquired,  Is  a  valu- 
able right,  and  an  act  of  the  legislature  ex- 
tending the  limits  of  a  city  so  as  to  Include 
the  homestead,  while  It  retains  all  Its  char- 
acteristics as  such,  will  not  operate  to  re- 
•duce  or  diminish  the  right  of  the  owner  of 
tbe  homestead  unless  It  becomes  in  fact 
urban  property.  Heldel  v.  Benedict  (Minn.) 
r>3  X.  W.  490. 

Because  the  premises  are  wholly  or  partly 
surrounded  by  lald-out  and  platted  lands 
does  not  affect  Its  homestead  character,  so 
long  as  the  land  Itself  is  not  laid  out  and 
platted,  and  Is  not  urban  In  Its  character. 
Hoe,  also,  In  re  Smith's  Estate,  51  Minn.  316, 
,53  N.  W.  711, 

The  premises  are  not  urban  In  the  pur- 
pose for  which  they  are  used,  nor  In  size, 
<?oiii  pared  with  other  city  lots  laid  out  or 


platted  In  the  city  where  these  premises  are 
situate.  Homestead  Interests  are  favored  by 
the  constitution  and  statute,  and  the  law  ap- 
plicable thereto  should  receive  a  liberal  con- 
struction. In  our  opinion,  the  whole  tract 
claimed  by  defendants  is  exempt  as  a  home- 
stead, and  the  plaintiff  acquired  no  title  by 
the  sale  of  any  part  thereof  under  his  execu- 
tion.   Order  affirmed. 

BilTGHBLIi,  J.,  absent,  took  no  part 


Id  re  VILLAGE  OF  NORTH  MILWAUKEE. 
(Supreme  Court  of  Wisconsin.    Jane  24,  1886.) 

VlLLAOBS— IKCORFORATION— DBI.I0i.TION  Of  LSOIS- 
LATIVB    POWBK. 

Sanb.  &  B.  Ann.  St  81  854r-860,  au- 
tliori^iir  territory  of  a  town  contaioing  certain 
area  ana  population  to  become  incorporated  aa 
a  town  en  certain  steps  being  taken  oj  the  in- 
habitants thereof,  and  on  certain  determinations 
by  the  court  and  sntMKquent  vote  of  the  inhabit- 
ants in  faTor  thereof,  delegate  legislative  pow- 
er to  the  court,  in  violation  of  Ooast  art  4,  $$ 
1,  22,  and  Id.  art.  11,  S  3,  in  so  far  as  thi>y 
allow  the  conrt  to  determine  whether  the  lands 
embraced  In  the  petition  "ought  justly"  to  be 
included  in  the  village,  and  whether  the  Inter- 
est of  the  inhabitants  will  be.  promoted  by  such 
incorporation,  and  to  enlarge  or  diminish  the 
boundaries  of  the  proposed  village  "as  justice 
may  require."    Marshall,  J.,  dissenting. 

Error  to  circuit  court,  Milwaukee  county; 
D.  H.  Johnson,  Judge. 

Application  of  Byron  R.  Crodfrey  and  oth- 
ers for  IncMiwration  of  the  village  of  North 
Milwaukee.  From  an  order  of  incorporation, 
J.  F.  Lnscher  and  others,  taxpayers  and  res- 
idents of  the  territory,  ai^ieal.     Reversed. 

Austin  &  Fehr,  for  aj^llants.  MeVlcker 
&  Kehr  and  Timlin  &  Ollcksman,  for  re- 
spondents. 

WINSLOW,  J.  This  is  an  appeal  from  an 
order  Incsrporatlng  the  village  of  North  Mil- 
waukee, and  appointing  inspectors  of  election 
therein,  made  by  the  circuit  conrt  of  Mil- 
waukee county  under  the  provisions  of  sec- 
tion 861,  Sanb.  &  B.  Ann.  St  The  order 
was  made  upon  due  petition  and  after  due 
notice  of  hearing,  and  certain  taxpayers  and 
residents  of  the  territory  sought  to  be  In- 
corporated have  duly  appealed  from  tbe  or- 
der, and  claim  that  It  is  void,  because  in 
making  such  order  the  circuit  court  perform- 
ed a  legislative  function,  and  that  the  sec- 
tions of  the  statute  authorizing  the  making 
of  such  order  are  for  that  reason  unconsti- 
tutionaL  This  is  tbe  only  question  In  the 
case  that  we  find  It  necessary  to  consider. 
The  sections  of  the  statute  which  authorize 
tbe  proceeding  In  question  are  sections  854- 
866,  inclusive,  Sanb.  &  B.  Ann.  St,  and  they 
may  be  summarized  as  follows:  Section  854 
provides  that  any  part  of  any  town  or  towns 
not  less  than  ooe-half  mile  in  area,  and  not 
Included  in  any  village,  all  lying  in  the  same 
county,  containing  a  resident  population  not 


Digitized  by  VjOOQlC 


1U84 


67  NORTHWESTERN  REPORTER. 


(Wk 


lew  than  three  hundred,  or  territoiy  situated 
aa  above  described,  not  less  than  one  square 
mile  in  area,  containing  a  resident  popula- 
tion of  four  hundred  or  upwards  to  each 
square  mile,  may,  upon  compliance  with  the 
conditions  of  this  chapter,  become  incorpo- 
rated as  a  Tillage,  etc.  Section  855  provides 
that  the  persons  intending  to  make  the  ap- 
plication for  incorporation  shall  cause  to  be 
made  an  accurate  surrey  and  map  of  the 
territory  proposed  for  such  village,  showing 
the  courses  and  distances  of  the  boundaries 
and  quantity  of  land  contained  therein.  The 
accuracy  of  the  surrey  and  map  shall  be 
verified.  They  shall  also  cause  to  be  made 
an  accurate  census  of  the  resident  popula- 
tion of  such  territory  as  it  may  be  on  some 
day  not  more  than  10  weeks  previous  to  the 
time  of  application.  Section  866.  The  map, 
surrey,  and  cotsus  shall  be  left  at  some 
place  In  such  territory  for  Inspection  and  ex- 
amination at  all  reasonable  hours  by  any 
person  interested  for  five  weelis  from  the 
posting  of  the  first  notice  of  application. 
Sections  857,  868.  The  intending  aM>llcants 
shall  give  notice,  which  shall  be  posted  in 
public  places,  and  published  for  six  weeks 
prior  to  date  of  hearing,  that  they  will 
apply  to  the  circuit  court  for  an  order  in- 
corporating the  territory  described  in  such 
notice  as  a  village.  Such  notice  shall  also 
contain  a  reference  to  place  where  map,  sur- 
vey, and  census  may  be  examined.  Section 
859.  The  application  shall  be  signed  by  not 
less  than  five  taxpayers  and  residents  of  the 
territory,  and  shall  set  forth  the  boundaries 
of  the  territory,  population,  etc.  Section  860 
provides  that  the  court  shall  hear  all  par- 
ties interested  for  or  against  such  applica- 
tion who  shall  seasonably  appear,  may  ad- 
journ such  hearing,  direct  a  resurvey  to  be 
made  or  new  census  to  be  taken,  etc.  Sec- 
tion 861  provides:  "If  the  court  after  such 
hearing  shall  be  satisfied  of  the  correctness 
of  any  anch  survey  or  re-survey  and  census, 
that  all  the  requirements  of  the  statute 
have  been  complied  with;  that  the  lands 
embraced  in  such  territory  or  any  part  there- 
of ought  justly  to  be  Included  in  the  pro- 
posed vUlage;  that  the  interest  of  the  inhab- 
itants will  be  promoted  by  such  incorpora- 
tion; and  that  such  territory  as  ought  to 
be  included  ccmtained,  at  the  time  such  cen- 
sus was  first  or  subsequently  taken,  the  pop- 
ulation, in  number  and  in  proportion  to  the 
quantity  of  land  therein,  required  in  section 
854,  it  shall  make  an  order  declaring  that 
such  territory,  the  boundaries  of  which  shall 
therein  be  set  forth  by  courses  and  distan- 
ces, and  which  may  be  enlarged  or  dimin- 
ished by  such  court  from  the  boundaries 
specified  in  such  application,  as  justice  may 
require,  shall  be  an  incorporated  viUage  by 
the  name  specified  In  such  application,  or  by 
such  other  name  as  the  court  shall  deem 
proper,  if  the  electors  thereof  shall  assent 
thereto  as  hereinafter  provided."  It  also  pro- 
vides that  the  order  shall  appoint  three  per- 


sona to  act  as  inspectors  of  electkin.  Sm- 
tions  862-864  provide  that  sncb  loipeams 
shall  give  notice  of  election  to  be  held  b 
such  territory  to  determine  if  such  tenitnT 
shall  be  Incorporated,  and  for  notice  of  laA 
election,  and  fcr  filling  vacancies  in  sad 
board  of  hispectors.  Sections  865,  868,  pnv 
vide  for  the  canvass  of  the  vote  on  such  ela- 
tion, and,  in  case  the  proposition  is  utr- 
ried,  for  the  filing  and  recording  of  tbe  peti- 
tion, order  of  tbe  court,  and  all  papas,  w 
gether  with  the  result  of  such  electjon,  witti 
the  register  of  deeds,  and  that  they  slull  U 
recorded  at  length  within  10  days  afta  nel) 
election,  and  that  the  inhabitants  sball 
from  the  time  of  the  recording  of  the  orisr 
of  the  court  atoresald,  be  deemed  t  Mj 
corporate.  The  court  found,  in  maUsg  tk> 
order  appealed  from,  among  other  things. 
that  "the  lands  embraced  in  said  territmr 
ought  justly  to  be  Included  within  the  pro- 
posed village,  and  that  the  inteiesti  of  tiK 
inhabitants  would  be  promoted  by  mxHi  li- 
corporation."  As  before  stated,  the  cUo 
of  the  appellants  is  that  these  powers  ti- 
tempted  to  be  conferred  upon  tbe  orb.! 
court  are  legislative  and  political  povffi. 
and  that  they  cannot,  under  oar  consiitC' 
tlon,  be  conferred  upon  a  court 

In  approaching  the  question  it  wQl  be  «d 
to  first  quote  the  constitutlonal  proriAa 
which  have  any  legitimate  bearing  on  IL  Br 
section  1  of  article  4  It  Is  provided  tint  tbr 
legislative  power  shall  be  vested  In  i  Mutt 
and  assembly.  By  section  3  of  artide  11  it  K 
made  the  duty  of  the  "legislature"  to  pm^ 
for  the  organization  of  cities  and  incoipo:it<d 
villages.  In  section  31  of  article  4  the  Icp- 
latnre  Is  prohibited  from  enacdng  any  ip«U 
or  private  law  "for  Incorporating  any  ton  « 
village";  and  by  section  32  (rf  tbe  ume  c 
tide  It  is  provided  that  the  legislature  stC 
provide  general  laws  for  the  transactioa  t^ 
any  business  prohibited  by  section  31  tl» 
said.  By  section  22  of  article  4  It  la  jmi^ 
that  the  legislature  may  confer  upon  the  fC- 
ouB  county  boards  of  supervisors  of  the  n> 
such  powers  of  a  local  legislative  and  adnii*' 
tratlve  charact^  as  they  sball  from  tine' 
time  prescribe.  By  section  2  of  article  '  * 
judicial  power  of  the  state  is  vested  hi  certU 
courts,  of  which  the  circuit  court  Is  one:  ttJ 
by  section  8  of  the  same  article  tbe  ivnA> 
tlon  of  tbe  drcoit  courts  Is  biid  down.  T)a 
last-named  section  may  profitably  be  \siKt«i 
here.  It  reads  as  f<^ow8:  "The  drcnit  cue* 
shall  have  original  Jurladlction  hi  all  mttiei 
civil  and  criminal,  withhi  this  state,  not  O' 
cepted  hi  this  constitution,  and  not  heM-*^ 
prohibited  by  law;  and  appellate  Jmiadkras 
from  all  inferior  courts  and  tribunals.  laJ ' 
supervisory  control  over  the  same.  Thej  ^ 
also  have  tbe  power  to  issue  writs  <rf  la^ 
corpus,  mandamus,  injunction,  quo  wan*^- 
certlorari,  and  all  other  writs  neceWTj; 
carry  into  effect  their  orders,  judgments  «r- 
decrees,  and  give  them  a  general  control  f^ 
Inferior  courts  and  jurisdicUoDS."     !>  '-*' 
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country  a  corporation  can  only  be  created  by 
legislatlye  enactment.  1  DilL  Mnn.  Corp. 
(4tli  Ed.)  {  37.  Starting  with  thla  unques- 
tioned general  proposition,  Beveral  plain  and 
limple  deductions  may  be  made  from  the  abore- 
qttoted  constitutional  proTlsions  which  are  not 
really  contested  in  this  case.  These  deduc- 
tions are:  (1)  Tliat  villages  must  be  created  by 
act  of  the  legislature,  and  not  by  the  courts; 
('4  that  they  must  be  created  under  the  terms 
of  a  general  law,  and  not  by  special  act;  (3) 
tbat  the  legislature  may  delegate  local  leg^- 
lative  and  administnitlye  powers  to  county 
boards  of  supervisors,  and  to  no  other  officer 
or  body,  save  in  so  fiu*  as  it  may  delegate  pow- 
ers of  local  self-government  to  municipal  cor- 
porations; (4)  that  the  dicnlt  court,  under  the 
constitution,  is  purely  a  judicial  court  All 
of  these  propositions  seem  to  us  so  plain  as 
to  require  no  argument  in  their  support  It 
being  the  case,  thai,  that  the  legislature  must 
provide  for  the  incorporation  of  villages  by 
general  law.  It  follows  at  once  that  as  to  all 
villages  to  be  formed  in  the  future,  this  law 
must  perforce  prescribe  certain  conditions  as 
to  territory,  population,  consent  of  the  resi- 
dents, etc.,  upcm  compliance  with  which  condi- 
tions the  law  Is  to  go  Into  effect  in  a  particular 
case.  The  law  Is  to  stand  upon  the  books  a 
oomplete  law.  The  legislative  will  and  dis- 
cretion has  acted,  and  nothing  furOier  in  that 
line  is  necessary,  except  in  case  of  a  delegation 
of  some  part  of  the  legislative  power  to  the 
county  boards.  When  the  conditions  arise 
npon  which  it  is  to  go  into  effect,  and  the  ex- 
istence of  such  conditions  is  properly  de- 
termined and  announced,  it  at  once  applies  to 
that  particular  case,  and  a  new  village  is  cre- 
ated; not  by  the  happening  of  the  conditions, 
aor  by  the  determination  by  some  officer  or 
tx>dy  that  such  conditions  have  arisen,  but  by 
the  energy  of  the  law  Itself,  which  goes  into 
}peratlon  upon  the  liappening  of  the  necessary 
Mndltions.  Such  laws  as  these  are  very  fre- 
]nent,  and,  in  fact,  they  are  sometimes  ab- 
wlutely  necessary  to  accomplish  the  best  pur- 
loses  of  legislation.  Such  laws  were  consid- 
>Ted,  and  their  validity  affirmed,  by  this  court 
n  State  v.  O'NeUl,  24  Wis.  149.  See,  also, 
Smith  V.  City  of  JanesviUe,  26  Wis.  291.  In 
)oth  of  these  cases  the  future  contingent  event 
ipon  whldi  the  law  depended  was  the  favora- 
)le  result  of  a  popular  election,  and  it  was 
leld  In  both  instances  that  such  an  event  was 
I  fntnre  contingency  upon  which  the  law 
night  properly  be  limited  to  take  effect  and 
bat  such  a  provision  did  not  constitute  a  dele- 
lation  of  legislative  power  to  the  people.  The 
ame  subject  was  discussed  in  the  recent  case 
f  Dowllng  V.  Insurance  Co.  (Wis.)  65  N.  W. 
38,  and  the  doctrine  of  the  O'NeUl  and  City 
t  JanesvUle  Cases  approved.  In  that  case 
f  r.  Jnstlce  Plnney  quotes  a  very  clear  and 
Kid  statement  of  the  principles  laid  down  by 
be  snpreme  court  of  Pennsylvania,  as  fol- 
>ws:  "The  legldature  cannot  delegate  Its 
ower  to  make  a  law,  but  it  can  make  a  law 
>  delegate  a  power  to  determine  some  facts 


or  state  of  facts  upon  which  the  law  makes, 
or  Intends  to  make,  its  own  action  depend." 
This  brings  us  naturally  to  the  simple  and 
only  question  in  this  case,  namely,  does  the 
law  before  us  go  into  operation  upon  the  hap- 
pening of  a  certain  stae  of  facts  to  be  de- 
termined by  the  circuit  court  or  does  It  au- 
thorize and  require  the  court  to  go  further, 
and  not  only  determine  facts,  but  pass  Its 
Judgment  upon  questions  of  legislative  discre- 
tion? If  the  first  branch  of  this  question  can 
be  answered  in  the  affirmative  and  the  latter 
branch  in  the  negative,  then  the  law  must  be 
sustained,  because  the  ascertainment  and  de- 
termination of  questions  of  fact  is  clearly  an 
exercise  of  purely  Judicial  power.  If,  on  the 
other  hand,  the  latter  branch  of  the  question 
must  be  answered  in  the  affirmative,  then  the 
law  cannot  be  sustained,  because  such  i>ower 
cannot  be  delegated  to  the  drcnlt  court  under 
our  constitution. 

There  are  a  number  of  the  questions  np- 
on which  the  court  is  required  to  pass  when 
making  the  preliminary  order  of  incoriiora- 
tlon  under  section  861,  Rev.  St,  which  are 
unquestionably '  pure  questions  of  fact 
Such  questions  as  whether  the  survey  is 
correct,  whether  the  census  is  correct, 
whether  the  population  is  as  large  as  the 
statute  requires  in  proportion  to  the  area, 
and  whether  the  statutory  requirements 
have  been  complied  with,  are  all  questions 
of  fact;  and  no  reason  is  perceived  why 
the  court  may  not  properly  be  authorized 
to  Inquire  Into  and  determine  these  facts, 
nor  why  it  may  not  order  an  election  and 
appoint  !n8i)ector8.  But  the  other  questions 
npon  which  the  court  is  required  to  i)ass 
are  of  a  different  nature,  and  we  see  no 
escape  from  the  conclusion  that  in  passing 
upon  and  deciding  them  the  circuit  court 
determines  legislative  or  political  questions. 
These  questions  are  (1)  whether  the  lands 
embraced  in  the  petition  ought  Justly  to  be 
included  in  the  village,  and  (2)  whether  the 
interest  of  the  inhabitants  will  be  promoted 
by  such  Incoriwration.  Furthermore,  the 
provision  authorizing  the  court  to  enlarge 
or  diminish  the  boundaries  of  the  village  as 
Justice  may  require  seems  to  us  equally  an 
exercise  of  legislative  power.  It  is  vigor- 
ously claimed  by  the  respondents  that  these 
last-named  questions  are  in  truth  questions 
of  fact  only,  but  it  seems  to  us  that  this 
claim  Is  utterly  untenable.  There  is  no 
proper  sense  in  which  they  can  be  said  to 
be  questions  of  fact  They  are  rather  ulti- 
mate conclusions  from  all  the  facts.  Given 
all  the  facts  which  the  legrlslature  require, 
—the  area,  the  population,  the  census,  the 
map,  the  notices,— -and  does  the  order  call- 
ing an  election  fol!ow7  By  no  means.  The 
circuit  court,  in  addition  to  determining 
these  facts,  must  then  say  whether,  in  its 
Judgment  it  Is  best  that  there  should  be  a 
village.  This  is  no  true  question  of  fact 
It  is  a  mental  conclusion,  which  may  be 
based   alone   on  the  previous   bias  of  the 
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mind  of  the  presiding  Judge  as  to  the  ex- 
pediency of  a  small  settlement  assuming 
corporate  powers  and  obligations.  A  circuit 
judge  could  prevent  the  formatfam  of  a 
single  new  village  in  his  entire  drcnit,  not- 
witbstanding  every  requisite  condition  of 
fact  were  present,  simply  because  he  believ- 
ed that  it  was  really  best  for  small  com- 
munities to  remain  unincorporated.  It  is 
very  plain  to  us  that  this  beUef  or  conclu- 
sion of  mind  of  the  circuit  Judge  is  not  a 
future  event  or  fact  or  state  of  facts  upon 
which  a  law  may  be  properly  made  to  de- 
pend. The  sum  and  substance  of  the  law 
Is  this:  Vlllagea  may  be  incorporated  If 
the  circuit  court  things  best  This  amounts 
to  nothing  more  nor  less  than  the  vesting 
in  the  circuit  court  of  the  pow«B  of  a  third 
house  of  the  legislature,  which  must  be 
exercised  In  the  affirmative  before  a  village 
can  exist  The  legislature  has  passed  the 
law,  the  governor  has  signed  It,  and  it  lias 
gone  on  the  statute  bool^  but  the  circuit 
Judge  In  every  case  must  add  his  c<mcnr- 
rence  before  it  Is  operative.  The  queetion 
as  to  whether  incorporatioo  is  for  the  best 
Interest  of  the  community  in  any  case  is 
empliatically  a  question  of  public  policy  and 
statecraft,  not  in  any  sense  a  Judicial  ques- 
tion; and  in  attempting  to  submit  that 
question  to  the  decision  of  the  circuit  court 
the  legislature  has  undoubtedly  done  that 
which  the  constitution  forbids.  If  the  de- 
cision of  that  question  to  to  be  ddegated  to 
any  officer  or  body,  :t  must  certainly  be  to 
the  county  boards  of  supervisors.  That  part 
of  the  section  also  which  places  the  whole 
queetion  of  the  boundaries  of  the  proposed 
village  under  the  control  of  the  court  is 
equally  objectionable.  This  also  vests  In 
the  court,  without  appeal,  the  decision  of 
the  entire  question  rs  to  what  territory,  and 
consequently  what  people,  shall  comprise 
the  new  village.  Here,  again,  the  court 
must  decide  the  question  of  political  expedi- 
ency, which  to  very  plainly  a  question  to  be 
decided  by  the  leglblative  branch  of  the 
government  alone. 

In  conformity  with  the  views  here  ex- 
pressed will  be  found  a  number  of  decisions 
of  courts  of  last  resort  in  various  states. 
People  V.  Bennett  29  Mich.  451;  State  v. 
Simons  (Minn.)  21  N.  W.  750;  City  of  Gtiles- 
burg  V.  Hawkinson.  75  IlL  153;  State  t. 
Armstrong,  3  Sneed,  634;  Territory  v.  Stew- 
art (Wash.)  23  Pac  405;  People  v.  Town  of 
Nevada,  6  CaL  143;  People  v.  Carpenter,  24 
N.  Y.  86.  It  to  true  that  a  number  of  courts 
of  eminent  respectability  have  taken  a  dif- 
ferent view  of  the  question  here  involved. 
In  the  states  of  Kansas,  Iowa,  Missouri,  and 
Nebraska  the  courts  have  inclined  to  up- 
hold the  validity  of  legislation  similar  In 
some  respects  to  that  before  us.  The  deci- 
sions relied  on  in  these  states,  however,  do 
not  by  any  means  all  sustain  the  validity 
of  the  law  here  in  question.  For  instance. 
In  the  cases  of  Ford  v.  Town  of  North  Des 


Moines,  80  Iowa,  626,  45  N.   W.  1031.  and 
People  V.  Fleming,  10  Colo.  553,  16  Pac  2US, 
the  only   action   that    the    court    was    an- 
tkorized  to  take  was  to  appoint  eonuniision- 
era  to  call  an  election,  the  qaeatlon  beiag 
determined  by  the  electors.    In  tlieae  eaaes 
it   was  rightly  held  that  thto  act  was  n^t 
the   exercise   of  legtolative   power.    Neither 
does  the  caae  of  Burlington  v.  Leebrldc  43 
Iowa,   253,    sustain   thto   law.    In    the   last- 
named    case    the   law    under    consideraiiaa 
was  a  law  providing  for  the  extension  of 
the  corporate  limits  of  a  city,  and  by  its 
terms  the  court  wa<«  autliorized  to  examlw 
and  decide  the  question  whether   the  pro- 
posed addition   was  propeiiy  laid   out  and 
platted,  and  whether  Justice  and  equity  re- 
quired- that  it  should   be  annexed    to  the 
city.    The  court  decides  that  these  are  ques- 
tions of  fact  which  may  properly  be  submit- 
ted   to    a    court    Under    a    statute    almoR 
identical  in  terms  thto  dectolon  was  follow- 
ed by   the  supreme  court  of   Nebraska  ia 
City  of  Wahoo  v.  Dickinson,  23  Neb.  4% 
36  N.  W.  813.    The  supreme  court  of  Kansas 
has  also  followed    City  of    Burlington  r. 
Leebrick  and  City  of  Wahoo  t.  IMckinsao 
upon  a  question  of  enlargement  of  bouad- 
ariea  of  an  existing  corporation  in  Callen  r. 
City  of  Junction  City,  43  Kan.  627,  23  Pac 
652.    It   to  here  decided   that  the   questioB 
whether  the  extension  of  the  limits  of  as 
extotiitg  city  "will  be  to  the  interest  of  tkc 
city,  and  will  cause  no  loanifest  Injury  to 
the  persons  owning  the  tond"  proposed  to 
be  included,  to  a  question  of  fact  which  hot 
properly  be  submitted  to  a  court  aIthoQj:t 
In  the  same  case  the  principle  to  leoogoizad 
and  stated  that  "the  power  to  create  and 
regulate  municipal  corporations,  d^ne,  ei- 
tend,  or  limit  their  boimdarlea,    •    •    •  ii 
the  exercise  of  purely  legtototlve  authority.* 
The  question  was  the  same  in  Forsyihe  t. 
City   of   Hammond   (D.   Ind.)   68   Fed.   774 
Now,   in    all    these    cases  of   exteuston  o! 
boundailes  the  question  of  the  creatioa  c'. 
a  mtmicipal  corporation  to  entirely  absfni 
In  none  of  them  has  the  court  a  word  v 
say  or  any  discretion  to  exercise  upon  ib^ 
question    whether  a   municipal   corporatk-: 
shall  or  shall  not  exist;  and  while  it  to  n> 
deniable  that  the  reasoning  of  some  of  ih«( 
cases  would  apply  with  equal   force  to  i 
case  of  the  creation  of  a  new  corporation.  ^: 
to  equally  tmdenlable  that  the  exact  qocs- 
tion  before  us  to  not  in  those  cases.    We  ■it 
not  deem  It  necessary  to  further  notice  'Jk 
authorities  dted  to  sustain  the  constituri-x- 
allty  of  the  act  in  question.    Many  of  tte.-z 
have  palpably  no   bearing  on  the   ques:  --z 
before  us,  while  some,  like  Kayser  t.  Tm*- 
tees,    16   Mo.   88,    certainly   tend   to    snrrs 
the  respondents'  posiUoiL     The  reasonias  c^ 
these  cases  to  entirely  unsattofactory  to  ct. 
and  while  we  should  prefer  to  sustain  't' 
law,  if  possible,  especially  a  tow  which  bu 
been   acted    upon   for   a    number  of  yfa-> 
and  under  which  Important  interests  kar; 
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rrown  up,  we  cannot  stultify  onrselTes  by 
ULying  tbat  a  law  Is  constitutional  wliicli 
>'ai*    reason  assures  us  Is  not. 

nciie  principles  we  hold  in  this  case  are 
simple:  (1)  The  creation  of  municipal  cor- 
porations is  the  exercise  of  legislatlTe  pow- 
sr;  (2)  legislative  power  cannot  be  delegat- 
ed save  as  authorized  by  the  constitution 
Itself;  (3)  the  clrcnlt  court,  under  the  con- 
stitution, Is  purely  a  judicial  court,  and  is 
not  authorized  to  receive  or  exercise  legis- 
lative powers  of  any  kind;  (4)  the  a«t  of 
cletermfnlng,  either  tentatively  or  finally, 
-wUether  It  Is  for  the  best  interest  of  the 
people  that  they  should  be  Incorporated  in- 
to a  village,  and  fixing  the  boundaries,  is 
not  the  determination  of  a  mere  question  of 
fact,  but  is  the  exercise  of  legislative  dis- 
cretion, and.  If  such  power  be  delegated  at 
all.  It  must  be  delegated  to  the  proper  bodies 
named  In  the  constitution.  Order  reversed, 
a.ud  cause  remanded,  with  directions  to  dls- 
lulBS  the  Incorporation  proceedings. 

MARSHALL,  J.  (dissenting).     I  am  unable 
to    concur  with  the  judgment  of  the  court 
In  Ibis  case,  and  on  account  of  the  Importance 
of  the  questions  Involved  I  deem  It  a  duty, 
In  addition  to  recording  my  dissent,  to  state 
clearly  the  reasons  therefor.    There  Is  no  dif- 
ference of  opinion,  not  the  slightest.  In  respect 
to   the  constitutional  division  of  powers  be- 
tween the  legislative  and  judicial  branches  of 
the  govemmeat  under  our  system,  and  the 
Importance  of  recognizing  the  scope  and  limi- 
tations of  the  powers  of  each.    The  gorem- 
ment  Is  divided  into  three  separate  and  dis- 
tinct departments:  the  legislative,  executive, 
and  Judicial.    The  court  cannot  make  the 
law.    That  power  Is,  by  the  constitution,  vest- 
ed exclusively  in  the  legislature;  and  any  law 
which  confers  or  attempts  to  confer  such  pow- 
er upon  the  court  or  any  ministerial  or  any 
executive  oflScer  Is  unconstitutional  and  void. 
These  propositions  are  too  well  settled  to  be 
open  to  any  discussion  whatever.    The  ques- 
tion here  presented  is,  does  the  law  of  this 
state  for  the  creation  of  villages  confer  upon 
the  court  legislative  power;  that  Is,  power  to 
make  laws?    It  must  be  conceded  that,  while 
the  legislature  cannot  delegate  power  to  make 
law.  It  may  make  a  law  to  take  effect  only 
on  the  ascertainment  of  certain  facts  and  con- 
ditions, and  may  delegate  the  duty  to  deter- 
mine the  existence  or  nonexistence  thereof 
to   some  other  branch   of  the   government 
This  subject  was  fully  and  exhaustively  dis- 
cussed in  Dowllng  v.  Insurance  Co.,  92  Wis. 
— .  65  N.  W.  738.     It  must  further  be  con- 
ceded  that   the   legislature   may  confer  the 
duty  of  determining  w^en  such  facts  and 
conditions  exist  upon  the  courts.     So  far,  I 
understand,  there  is  no  difference  of  opinion 
between  myself  and  my  brethren.     The  law 
under  considenitlon  provides,  in  effect,  that 
whenever  the  people  of  any  part  not  less  than 
one-half  mile  square  of  any  town,  and  not  in- 
cluded In  any  vUlagak  all  lying  In  the  same 


county,  which  shall  contain  a  residence  popu- 
lation of  300  persons  er  more,  and  the  clrcnm> 
stances  are  such  that  the  Interests  of  the  in- 
habitants of  such  twritory  will  be  promoted 
by  its  incorporation,  and  such  facts  and  con- 
ditions shall  be  made  satisfactorily  to  appear 
to  the  court  In  the  manner  provided  by  stat- 
ute, the  electors  of  such  territory  shall  be 
permitted  to  determine  tw  themselves  wheth- 
er they  desire  such  incorporation  or  not,  and, 
if  they  decide  In  favor  of  such  Incorpomtion, 
then  that  such  territory  shall  con^ltute  n  vil- 
lage corporation  under  the  laws  of  this  state. 
Now,  here  again  we  are  all  in  accord  that 
every  fact  or  condition,  properly  so  called, 
the  ascertainment  of  which  Is  pre-requlslte 
to  incorporation,  may  properly  be  left  to  the 
courts  for  determination;  but  my  brethren 
bold  that  such  questions  as  whether  the  In- 
terests of  the  Inhabitants  of  the  teiMtory  will 
be  promoted  or  not  by  the  proposed  incorpora- 
tion, and  whether  the  whole  or  a  part  only 
of  such  territory  should  be  Included,  are  not 
such  facts  or  conditions;  and  to  that  I  dis- 
sent. The  strongest  authority  relied  npou 
against  the  constltntlouallty  of  the  act— State 
V.  Simons,  32  Minn.  540,  21  N.  W.  750— sus- 
tains It,  save  only  In  respect  to  the  matters 
which  this  court  holds  to  be  fatal  defects.  It 
is  there  distinctly  held  that  the  power  to  de- 
termine whether  the  public  Interests  will  be 
subserved  by  incorporation  or  not,  and  what 
particular  territory  should  be  Included  in  the 
corjjorate  limits.  Involves  the  exercise  of  pure- 
ly legislative  power,  and  for  that  reason  the 
act  is  unconstitutlonaL  If  the  weight  of  Ju- 
dicial authority  were  In  accordance  with  State 
V.  Simons,  supra,  in  view  of  the  many  re- 
spectable authorities  In  opposition,  I  might 
yet  hesitate  to  say  that  our  village  law  Is 
unconstitutional  at  this  late  day,  after  it  has 
been  on  the  statute  books,  and  recognized  by 
all  departments  of  the  government  as  valid, 
for  nearly  a  quarter  of  a  century,  and  villages 
have  in  the  meantime  been  created  under  It 
in  every  county  of  the  state.  To  destroy 
them  now,  after  such  long  acquiescence,  when 
to  do  so  will  lead  to  great  complications  and 
embarrassments  in  public  affairs,  is  not  war- 
ranted, unless  the  unconstitutionality  of  the 
law  Is  clear  beyond  all  reasonable  controver- 
sy. If  there  is  a  reasonable  doubt  In  re- 
spect to  the  subject,  that  is  sufficient  to  sus- 
tain the  law.  Cooper  v.  Telfair,  4  Dall.  14; 
Sharpless  v.  Mayor,  etc.,  21  Pa.  St.  147; 
Adams  v.  Howe,  14  Mass.  340;  Fisher  v.  Mc- 
Glrr,  1  Gray,  1;  State  v.  Wilcox,  46  Mo.  438. 
To  be  sure.  If  an  act  be  unconstitutional 
when  passed,  it  cannot  become  any  the  less 
so,  generally  speaking,  by  long  acquiescence 
therein.  Nevertheless  courts  have  always, 
and  very  properly,  when  an  act  has  been  rec- 
ognized as  valid  for  a  long  period  of  years, 
and  large  Interests  have  grown  up  under  It, 
particularly  when  It  pertains  to  the  agencies 
by  or  through  which  the  sovereignty  of  the 
state  is  exercised,  been  very  slow  to  pro- 
nounce It  imconstitutional,  and  have  not  done 
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BO  nnlesR,  as  stated.  Its  nnconstittitlonallty 
was  made  clear,  and  beyond  all  reasonable 
question.  In  sustaining  sucb  laws  the  courts 
have  gone  so  far  as  to  bold  tbat  long  acqid- 
escence  may  control  eyen  wbere  constitution- 
al questions  are  involved.  Dean  ▼.  Borcb- 
eeniuB,  30  Wis.  236.  I  invt^e  the  rule  re- 
ferred to,  recognizing  tbat  the  question  of 
whether  the  features  of  the  law  requiring  a 
determination  of  sucb  subjects  as  whether 
the  welfare  of  the  people  will  be  promoted, 
and  what'  territory  should  be  Included,  re- 
quire the  exercise  of  legialatlve  power,  la 
not  free  from  doubt.  I  go  no  further,  and 
need  not  for  the  purposes  of  this  opinion,  than 
the  rule  requiring  that  the  law  should  be  sus- 
tained unless  shown  to  be  unconstitutional 
beyond  reasonable  controversy.  Tbat  at  least 
such  controversy  exists,  I  may  safely  rely 
upon  the  nomerous  authorities  hereafter  re- 
ferred to. 

The  supreme  court  of  Minnesota,  in  the  de- 
cision cited,  is  supported  by  City  of  Gales- 
burg  V.  Hawklnson,  75  111.  153;  Shumway  v. 
Bennett,  20  Mich.  451;  wbUe  it  is  directly  op- 
posed by  Callen  v.  City  of  Junction  City,  43 
Kan.  682,  23  Pac.  652;  City  of  Burlington  v. 
Leebrick,  43  Iowa,  252;  City  of  Emporia  t. 
Smith,  42  Kan.  433,  22  Pac.  616;  Kayser  v. 
Trustees,  10  Mo.  88;  Hnllng  v.  City  of  To- 
peka.  44  Kan.  577,  24  Pac.  1110;  Hurla  v. 
City  of  Kansas  City,  46  Kan.  738,  27  Pac. 
143;  State  v.  Weatherby,  45  Mo.  17;  State 
V.  Wilcox,  Id.  458;  Lammert  v.  Lidwell,  62 
Mo.  188;  City  of  Wahoo  v.  Dickinson,  23  Neb. 
420.  36  N.  W.  813;  Grusenmeyer  v.  City  of 
Logansport,  76  Ind.  549;  Forsythe  v.  City  of 
Hammond,  68  Fed.  774;  and  many  other  cases 
that  might  be  cited.  As  said  by  counsel  for 
respondent,  in  nearly  all  the  states  where, 
like  our  own,  the  constitution  prohibits  the 
incorporation  of  villages  by  special  laws,  and 
requires  the  legislature  to  provide  for  such 
incorporation  by  general  law,  there  exists 
legislation  having  all  the  essential  features 
of  that  under  consideration.  From  the  very 
nature  of  things,  the  only  way  the  legisla- 
ture can  provide  for  the  creation  of  villages 
by  a  general  law  is  to  prescribe  the  particu- 
lar conditions  under  which  particular  terri- 
tory may  have  corporate  existence,  and  then 
vest  in  some  tribunal  the  power  to  determine 
when  such  conditions  exist,  and  to  declare 
the  law  in  force  In  respect  to  such  territory. 
The  whole  subject  was  considered  In  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Indiana  In  Forsythe  v.  City  of  Ham- 
mond, 68  Fed.  774,  where  was  Involved  the 
constitutionality  of  the  general  law  of  the 
state  of  Indiana  for  the  creation  of  munic- 
ipal bodies  and  the  change  of  the  boundaries 
of  such  bodiea  The  supreme  court  of  In- 
diana, in  Grusenmeyer  v.  City  of  Logans- 
I>ort,  supra,  had  sustained  the  law,  and  the 
federal  court  decided  likewise.  It  was  con- 
tended that,  though  the  legislature  had  in 
many  instances  conferred  the  power  uiton 
the  courts  to  adjudge  the  annexation  of  ter- 


ritory to  mnnicipal  bodies,  such  exerdae  at 
power  was  political  and  legisUtlTe:    tbere- 
fore  that,  under  the  constitution  of  TihUiim, 
the  courts  could  not  exercise  it.     Bakor,  dis- 
trict judge,  in  deciding  the  case,  said,  in  ef- 
fect:   The  constitution  requires  tbe  legisla- 
ture to  provide  by  general  laws  for  tbe  crea- 
tion of  municipal  bodies.    No  limitation  ii 
placed  upon  its  power  to  confer  upon  any 
tribunal  it   may  select  authority    to   deter- 
mine when  the  conditions  are  present  whict 
shall  create  such  bodies.     The  power  to  bear 
and  determine  whether  the  conditions  pre- 
scribed by  law  for  the  creation  of  snch  bod- 
ies exist  or  not  Is  judicial  in  its  nature,  and 
may  properly  be  conferred  upon  tbe  courts. 
Under  such  a  system  the  creation  of  tlie  cor- 
poration or  its  enlargement  is  not  tbe  act  of 
the  court,  but  the  act  and  result  of  tbe  lav. 
Authorities  other  than  those  mentioned  ma; 
be  found  opiK>sed  to  the  views  above  express- 
ed, but  we  may  safely  venture  tbe  asserUoo 
that  the  great  weight  of  judicial  antborlty  is 
in  favor  of  the  contention  that  tbe  qnestioiK 
of  whether  the  incorporation  'will  promote 
the  interests  of  the  people  or  not,  and  whether 
the  territory  requested  to  be  incorporated  id 
whole  or 'in  part  only  should  be  included  in 
the  incorporation,  are  questions  of  fact  or 
conditions  which  may  properly  be  left  to  ibr 
courts  for  judicial  determination.     In  Callen 
V.  City  of  Junction  City,  supra.  Chapter  (9. 
Laws  1886  of  the  state  of  Kansas,  was  under 
consideration.    It  provides  that  proceeding^ 
to  change  tbe  boundaries  of  a  city  shall  be 
by  petition  to  the  district  court,  and  that  if, 
on  the  hearing,  the  judge  shall  be  satisfied 
that  adding  the  territory  to  the  city  will  be 
to  its  interests,  etc.,  he  shall  so  find,  etc.  On 
the  subject  of  whether  such  determinatioD 
involves  a  question  of  fact  only,  proper  for 
judicial  consideration  and  decision,  the  court, 
speaking  through  Simpson,  C,  all  the  Josticec 
of  the  conrt  concurring,  said:    "This  ques- 
tion is  one  about  which  courts  of  last  resort 
dUTer;  the  decisions  being  both  contradictor; 
and  antagonistla    It  being  a  question  of 
doubt,  therefore^   It  should  be  resolved  In 
favor  of  the  law,  as  It  is  well  settled  that  tbe 
action  of  the  legislative  power  must  in  aU 
cases  be  upheld,  unless  It  manifestly  is  In  con- 
travention of  the  constitution;"   and  further 
said,  in  effect,  that  the  act  only  requires  the 
judicial  ascertainment  of  facts  which  shall 
give  effect  to  the  law.     It  is  the  nature  of 
an  action  in  which  the  rights  of  all  the  par- 
ties interested  can  be  determined.     In  City 
of  Burlington  v.  Leebrlck,  supra,  section  431. 
Code  Iowa,  was  under  consideration.  It  pre- 
scribes the  proceedings  for  annexing  contig- 
nous    territory    to   incorporated    cities   and 
towns,  and  provides  that  It  shall  be  by  peti- 
tion to  the  circuit  court  of  the  county,  aetthig 
forth  certain  facts;    provides  for  a  heartnj 
on  such  petition  before  the  court,  and  that, 
if  such  conrt  finds  the  allegations  to  be  irm. 
and  that  Justice  and   equity   require  tbat 
said  territory,  or  any  part  thereof,  shall  be 
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annexed  to  soch  corporation,  a  declBion  shall 
be  entered  accordingly.  It  will  be  seen  that 
the  Iowa  law  contains  all  the  elements  re- 
garded by  my  brethren  as  particularly  con- 
travening the  constitution ;  that  it  requires 
the  court  not  only  to  determine  the  justice 
of  the  application,  but  to  determine  what 
part  of  the  territory  shall  be  annexed  and 
what  not.  The  supreme  court,  speaking 
through  Day,  J.,  said.  In  effect:  The  facts 
are  all  issuable.  They  are  all  proper  for  Ju- 
dicial determination.  The  court  is  required 
to  determine  the  facts  of  the  particular  case, 
and  determine  whether  it  comes  within  the 
operation  of  existing  law.  That  is  a  Judi- 
cial, not  a  legislatlTe,  act  In  City  of  Wahoo 
V.  Dickinson.  23  Neb.  426,  86  N.  W.  813,  the 
general  law  of  Nebraska  in  relation  to  the 
same  subject  was  under  consideration,  which 
law  requires  the  court  to  find  whether  the 
allegations  of  the  petition  for  incorporation 
are  true,  and  whether  the  territory,  or  some 
part  of  it,  would  receive  material  benefit 
from  its  annexation  to  the  city,  or  that  Jus- 
tice and  equity  require  such  annexation. 
These  questions  were  held  to  be  of  a  Judi- 
cial character,  and  properly  within  the  juris- 
diction of  the  court,  the  proceedings  being  In 
the  nature  of  an  action  where  the  parties  in- 
terested In  the  subject  are  brought  into 
c-ourt,  and  their  rights  determined.  The  law 
of  the  state  of  Missouri  (chapter  175,  Rev. 
St.  1845)  provides  that  towns  may  be  Incor- 
(wrated  on  petition  to  the  court  of  two-thirds 
jf  the  inhabitants,  setting  forth  certain  facta, 
in  case  the  court  is  satisfied  of  the  existence 
jf  such  facts,  and  that  the  prayer  of  the  pe- 
tition is  reasonable.  The  law  was  held  con- 
»Ututional,  for  the  reason  that  the  duties 
ra potted  upon  the  court  are  judicial,  not  leg- 
slative,  in  their  nature.  Kayser  v.  Trustees, 
mpra.  In  Ford  v.  Town  of  North  Des 
!doines,  80  Iowa,  626,  45  N.  W.  1031,  the 
jourt,  referring  to  the  law  of  that  state  pass- 
ed In  1858,  providing  for  the  organization  of 
nunlcipal  corporations  by  proceedings  in  the 
•ounty  court,  similar  to  those  provided  in 
his  state  for  the  organization  of  villages, 
iald.  in  effect:  Laws  of  a  similar  natilte 
lave  been  in  force  in  this  state  for  30  years, 
ind  in  numerous  cases  their  validity  recog- 
tized.  and  no  authority  has  been  cited  for 
onslderation  that  supports  the  claim  that 
be  law  is  not  constitutional,  except  People 
.  Bennett,  29  Mich.  451.  We  may  here  say 
hat  the  Michigan  case  is  referred  to  and  dis- 
pproved  in  nearly  all  the  numerous  case* 
Uove  cited. 

I  rest  the  case  without  extended  discus- 
ion  of  principles,  contenting  myself  with  call- 
afs  attention  to  the  numerous  authoritleB  di- 
eetly  in  point  All  the  cases  referred  to 
ully  recognize  that  the  court  cannot  make 
be  law.  That  must  be  done  by  the  legla- 
itive  branch  of  the  government  The  legls- 
iture  cannot  delegate  Its  powers  in  that  re- 
ard  to  the  court  but  it  may  pass  a  law, 
oiiiplete  in  Itself,  to  have  effect  as  to  a  par- 


ticular section  of  territory,  as  in  the  case  of 
the  incorporation  of  a  village,  city,  or  town, 
or  adding  contiguous  territory  thereto,  upon 
the  existence  of  certain  facts,  and  may  vest 
the  power  of  ascertaining  the  existence  or 
nonexistence  of  such  facts  in  the  courts.  It 
may  provide  that  when  the  required  facts 
exist,  so  ascertained,  the  particular  section 
of  territory  sought  to  be  incorporated  shall  be 
by  the  court  declared  Incorporated,  and  be 
governed  by  the  law  in  relation  to  such  In- 
corporations. The  body  politic  so  created  be- 
comes the  creature  of  the  legislature,  not  of 
the  court.  It  derives  all  its  powers  from  the 
law  passed  as  a  perfect  enactment  of  the 
legislative  will.  The  court  merely  gives  to 
such  law  application  when  the  statutory 
requisites  are  Judicially  ascertained  to  exist 
We  entered  upon  the  discussion  with  the 
presumption  in  favor  of  the  law,  recognizing 
the  rule  that  it  should  not  be  declared  void 
unless  shown  to  be  so  beyond  all  reasonable 
controversy.  With  such  respectable  courts 
sustaining  it  as  Missouri,  Kansas,  Nebraska, 
Iowa,  and  Indiana,  if  anything  more  is  need- 
ed to  demonstrate  that  at  least  there  is  a 
reasonable  controversy  in  respect  to  the  sub- 
ject 'we  may  cite  with  confidence  the  able 
opinion  of  Mr.  Justice  Harlan,  speaking  for 
the  court  In  Field  v.  Clark,  143  U.  S.  603. 
12  Sup.  Ct  496,  where  was  involved  the  va< 
lidlty  of  the  reciprocity  clause  of  the  tarifl! 
act  of  1S90,  m  which,  by  section  8,  it  was 
provided  that:  "With  a  view  to  secure  re- 
ciprocal trade,  •  •  •  whenever  the  presi- 
dent shall  be  satisfied  that  the  government  of 
any  country  producing  and  exporting  sugar, 
tea  •  •  •  and  other  articles,  imposes  du- 
ties or  other  exactions  upon  the  agricultural 
or  other  products  of  the  United  States,  which, 
in  view  of  the  free  introduction  of  such  sugar, 
tea  •  •  •  and  other  articles  into  the  Unit- 
ed States,  he  may  deem  to  be  reciprocally  un- 
just and  unreasonable,  he  shall  have  the 
power  and  It  shall  be  his  duty  to  suspend  by 
proclamation  to  that  etTect  the  provision  of 
the  act  relating  to  such  free  introduction 
*  *  *  for  such  time  as  he  shall  deem  Just." 
This  was  attacked  on  the  ground  that  it  confers 
legislative  power  upon  the  executive  depart- 
ment of  the  government  It  will  be  noted 
that  the  act  conferred  upon  the  executive 
the  same  power  conferred  upon  the  court  in 
the  law  under  consideration,  challenged  as 
not  involving  the  determination  of  a  fact 
bat  the  exercise  of  legislative  discretion;  that 
is,  to  pass  upon  the  question  of  the  reason- 
ableness or  Justice  of  allowing  the  act  to  be 
in  force;  the  question  of  whether,  under  the 
drcumstances  of  any  particular  case,  the  In- 
terests of  the  people  of  this  country  demand 
that  the  act  shall  be  or  shall  not  be  In  force. 
After  a  most  careful  examination  and  discus- 
sion of  the  whole  subject,  the  court  sustained 
the  law,  and  held,  In  effect,  that  the  feature 
of  the  law  referred  to  only  conferred  upon 
the  president  power  to  determine  facts;  that 
the  language  requiring  him  to  examine  into 
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the  Justice  of  girlng  effect  to  the  tariff  law 
or  suspending  It  in  certain  cases  Implied  that 
he  should  examine  into  the  regulations  exist- 
ing between  this  and  other  conn  tries,  and 
determine  whether  they  are  reciprocally 
equal  and  reasonable  or  unequal  and  unrea- 
sonable. Having  determined  tliat  fact,  his 
duty  was  prescribed  by  the  law,  nothing  be- 
ing left  to  his  discretion  but  the  duration  of 
the  suspension;  that  this  relates  only  to  the 
enforcement  of  the  legislative  policy  estab- 
lished by  law.  Says  Mr.  Justice  Harlan:  "It 
cannot  be  said  that  In  ascertaining  the  fact 
[the  question  of  whether  the  reciprocal  rela- 
tions are  equal  and  reasonable  or  unequal 
and  unreasonable]  and  Issuing  his  proclama- 
tion in  obedience  to  the  legislative  will,  he 
[the  president]  exercises  the  function  of  mak- 
ing laws.  Legislative  power  was  exercised 
when  congress  declared  that  the  suspension 
should  taice  place  on  the  named  contingency. 
He  is  not  required  to  make  law,  but  Is  made 
the  agent  to  ascertain  and  declare  the  event 
when  the  expressed  will  of  congress  should 
take  effect  It  Is  part  of  the  law  Itself."  The 
doctrine  so  clearly  stated  by  Mr.  Justice  Har- 
lan is  supported  by  a  long  line  of  decisions  in 
the  federal  supreme  and  other  courts,  and 
shown  to  have  been  recognized  in  the  admin- 
istration of  federal  affairs  from  the  founda- 
tion of  the  government  It  requires  a  refine- 
ment of  judicial  reasoning  and  analysis  much 
greater  tlian  I  am  capable  of  to  observe  any 
substantial  difference  between  the  feature  of 
the  tariff  law  so  held  to  be  free  from  consti- 
tutional objections  and  that  in  our  general  vil- 
lage law,  which  my  brethren  conclude  Is  un- 
constitutional and  void.  We  find  the  precise 
feature  in  the  village  law  which  Mr.  Justice 
Harlan  held  clearly  saved  the  tariff  act  from 
constitutional  objections,  namely,  that  the 
court,  having  determined  the  facts,  including 
whether  the  interests  of  the  community  will 
be  promoted  by  the  incorporation  or  not, 
has  no  discretion  as  to  the  action  to  be  taken 
whether  the  law  shall  take  effect  or  not  as 
prayed  for  by  the  petitioners.  Such  ques- 
tions having  been  determined,  the  law  pro- 
vides that  "the  court  shall  make  an  order 
declaring  the  territory  •  •  *  an  incor- 
porated village.    •    •    •" 

This  opinion  has  been  drawn  out  to  a  con- 
siderable length,  but  the  importance  of  the 
questions  will  be  considered,  we  apprehend, 
a  sufficient  Justification.  It  is -seldom  that  a 
question  of  such  grave  and  far-reaching  Im- 
portance to  the  people  of  this  state  finds  Its 
way  to  this  court  for  determination.  The  law 
in  question  has  been  recognized  as  valid,  as 
said  before,  for  upwards  of  20  years,  and  vil- 
lages In  great  numbers  have  been  organized 
under  it,  and  now  exist  in  every  county. 
They  have  made  public  improvements,  incur- 
red debts,  issued  securities  of  various  kinds, 
which  are  now  outstanding;  each  forms  a 
part  of  the  system  of  the  state  for  local  coun- 
ty and  state  taxation;  each  constitutes  a  sep- 
arate government  for  many  purposes,  with  all 


tliat  the  term  implies;  forms  a  precinct  tor 
purposes  of  election,— village,  county,  state, 
and  national;  and,  as  said  in  State  t.  WUecs. 
supra,  referring  to  a  similar  law  of  Missooii, 
under  similar  circumstances:  "Before  tte 
coort  can  be  Justified  in  pronouncinf  against 
the  system,  and  producing  the  confnsiai 
which  must  follow,  it  should  fumisb  reaaacs 
for  its  decision  at  once  clear,  cogent,  aad 
convincing."  My  brethren  are  convinced  tbai 
such  reasons  exist  and  to  that  I  am  unatd'? 
to  agree.  As  said  by  Dixon,  C.  J.,  In  Dean  t. 
Borchsenins,  supra,  where  a  proposition  wa» 
advanced  for  the  first  time  that  all  the  village 
and  city  charters  of  the  state  tfaeretofore- 
granted  were  unconsUtntlonal  and  -void:  "The 
uninterrupted  practice  of  the  government  pre- 
vailing through  a  long  series  of  years,  and 
the  acquiescence  of  all  its  departmentB,  legis- 
lative, executive,  and  Judicial,  sometimeE  be- 
come imperative  even  on  constitntlanal  <iae9- 
tions.  If  ever  there  was  such  a  case,  this 
would  seem  to  be  one." 


PATTERSON  v.  WOLIiMANN. 

(Supreme  Court  of  North  Dakota.    Jane  Ifl^ 
18»6.) 

FbBBT   IiJlW— OOSSTITUnOKALITT  —  MONOPQUSS— 

Fkanohisbs — Lroalitt  OF  Gkast — IX' 

JUNCTION— WhKS  IsSDBS. 

1.  The  statute  authorizing  boards  of  eoim- 
ty  commissioners  of  the  several  counties  of  ih-e 
state  to  grant  exclusive  terrj  franchises  for  a 
period  of  years  to  the  highest  bidder  thereXor  is 
not  repugnant  to  section  20  of  the  coastitutijii, 
which  declares  that  no  privileges  or  immuniti'>3 
shall  be  granted  to  any  citizen  or  daas  of  riti- 
zena  which  stiaii  not  be  granted  to  all  dtize^ia 
on  the  same  terms. 

2.  No  one  has  a  right  to  operate  a  publ  e 
ferry  for  toll  without  authority  from  the  stJt-. 
The  franchise  granted  by  it  to  a  person  or  cur- 
poratiou  to  ran  a  ferry  may  be,  and  uauaUj-  ts, 
an  exclusive  franchise. 

3-  Whether  the  state  will  itself  operate  the 
public  ferries  within  its  borders,  or  whether  it 
will  confer  this  right  on  others,  and  the  teric* 
on  wliich  it  will  give  others  this  special  priTi- 
lege,  and  whether  an  exclusive  franchise  atuiU 
be.granted, — these  and  all  other  questions  ■  oq- 
neCted  with  the  subject  are  absolutely  within 
the  control  of  the  legislature. 

4.  Injunction  is  the  proper  remedy  to  co- 
ploy  when  one  without  authority  of  law  is  op-T- 
ating  a  ferry  to  the  injury  of  another,  who  is 
the  owner  of  a  ferry  franchise. 

5.  Certain  questions  relating  to  the  legali- 
ty of  the  plaintiff's  franchise  examined,  aud 
the  francliise  held  to  have  been  legally  framed 
to  plaintiff  by  the  board  of  county  commiasiou- 
ers  of  the  proper  county. 

6.  The  board  of  county  commissioners  of  the 
county  to  which  an  unorganized  county  is  at- 
tached for  judicial  purposes  has  no  jwwer  to 
grant  a  ferry  franchise  between  points  one  ff 
which  is  within  the  unormnized,  but  neither  of 
which  is  within  the  organized,  county,  wbost 
board  granted  the  franchise. 

(SyUabuB  by  the  Court) 

Appeal  from  district  court,  Emmons  county; 
W.  H.  Winchester,  Judge. 

Action  by  Charles  A.  Patterson  against  Ja- 
cob Wollnumn  for  injunction.     From  an  ot- 
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der  fteiytng  a  temporary  injunction,  plaintiff 
appeala.     KeTeraed. 

Boucbcr  &  Fhilbricl:,  for  appellant     F.  H. 
ReglBter,  for  respondent 

CORLISS,  3.  The  plaintiff  Is  seeking  to 
restialn  the  defendant  from  operating  a  ferry 
between  Winona,  In  Emmons  county,  and  Ft 
Yates,  in  Boreman  connty,  in  this  state.  The 
appeal  is  from  on  order  denying  a  motion  for 
a  temporary  injunction.  The  application  for 
such  injunction  was  made  upon  the  plead- 
ings. We  must  therefore  assume  that  all  the 
facts  set  forth  in  the  answer  are  true,  and 
also  those  which  appear  upon  the  face  of  the 
complaint,  and  are  not  denied.  The  merits 
of  the  whole  case  are  really  before  us.  If 
the  plaintiff  is  not  upon  the  pleadings  as  they 
stand,  entitled  to  the  temporary  injunction 
prayed  for,  it  is  conceded  that  he  must  ulti- 
mately fail  in  his  action.  He  claims  an  ex- 
clusive right  as  against  the  defendant  to  op- 
erate a  ferry  between,  the  points  named,  un- 
der a  ferry  franchise  granted  to  him  for  a 
period  of  years  by  the  board  of  county  com- 
missioners of  Emmons  county,  within  whose 
territorial  limits  one  of  the  landing  places  is 
located.  It  is  settled  law  that  the  right  to 
operate  a  ferry  is  not  common  to  all  citizens. 
It  is  a  franchise  emanating  from  the  sover- 
elRn  power.  In  the  alisence  of  a  title  based 
on  prescription,  no  one  can  lawfully  maintain 
a  ferry  without  authority  from  the  state.  Ap- 
peal of  Douglass  (Pa.  Sup.)  12  AU.  834;  Mills 
T.  St  Clair  Co.,  8  How.  581;  McRoberts  v. 
Washburne,  10  Minn.  23  (GiL  8);  Stark  v. 
Miller.  3  Mo.  470;  Power  v.  Village  of  Athens, 
00  N.  Y.  592,  2  N.  IS.  609;  Bridge  Co.  t. 
Paige,  83  N.  Y.  178;  Conway  v.  Taylor's 
Kx'r,  1  Black,  003.  It  Is  upon  this  principle 
tliat  the  territorial  legislature  enacted  sec- 
tions ISOt-lStS),  Comp.  Laws,  which  were  In 
force  at  the  time  the  plaintiff  received  his 
grant  of  the  ferry  franchise  on  which  h-i 
bases  this  action  for  an  bijunctlon.  Under 
these  sections  power  is  vested  in  boards  of 
county  commissioners  to  giant  to  the  highest 
bidder  for  a  terry  privilege  at  a  particular 
place  a  ferry  lease  for  a  term  of  years  not 
exceeding  15,  to  be  fixed  by  the  board.  They 
further  declare  that  It  shall  be  unlawful  for 
any  person  to  establish,  maintain,  or  run  upon 
jiuy  waters  within  the  territory  (now  state) 
any  ferry  upon  which  to  convey,  carry,  or 
transport  any  person  or  property  for  hire  or 
reward  without  first  having  obtained  a  li- 
cense as  therein  provided  for.  The  ferry  lease 
under  which  defendant  attempts  to  Justify 
his  running  of  a  ferry  between  the  same 
points  between  which  plaintiff  is  operating 
his  ferry  was  granted  by  the  board  of  county 
commissioners  of  Morton  county.  Neither 
binding  place  is  within  that  county.  Nor  can 
It  be  claimed  that  the  board  of  county  com- 
missioners of  that  county  have  any  i)ower  to 
grant  a  license  to  run  a  ferry  between  points 
one  of  which  Is  within  Boreman  county  mere- 
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ly  because  the  laMer  county  is  attached  to 
Morton  county  for  Judicial  purposes.  Bore- 
man county  being  an  unorganized  county,  the 
license,  to  be  valid,  must  be  issued  by  the 
secretary  of  state.  Comp.  Laws,  §  1364.  We 
are  therefore  not  called  upon  in  this  case  to 
settle  the  question  whether,  when  the  board 
of  county  commissioners  of  an  organized 
county  has  granted  a  ferry  franchise  to  a  cit- 
izen between  two  points  one  of  which  Is 
within  that  county  and  the  other  within  an- 
other connty,  the  board  of  county  commission- 
ers of  the  latter  county  can  subsequently,  and 
during  the  life  of  such  franchise,  grant  an- 
other ferry  .franchise  between  the  same 
places.  There  \b  much  force  in  the  position 
that  when  the  grant  is  once  made  it  is  no 
longer  within  the  power  of  the  same  or  any 
other  board  of  coimty  commissioners  to  grant 
another  ferry  franchise  within  two  miles  of 
the  one  previously  granted.  Section  1361, 
Comp.  Laws,  in  terms  declares  that  when 
any  ferry  lease  has  been  granted,  no  other 
lease  shall  be  granted  within  a  distance  of 
two  miles  thereof  across  the  same  stream. 
But  it  is  barely  poesible  that  the  legislature 
merely  Intended  to  give  each  board  of  connty 
commissioners  control  of  the  ferry  privileges 
within  its  coimty,  so  that  such  board  could 
grant  the  franchise  to  operate  a  ferry  from 
any  portion  of  the  bank  of  a  stream  within 
such  connty  to  the  opposite  bank,  ^nt  not 
from  the  opposite  bank  to  the  place  within 
such  county  from  which  he  was  authorized 
to  receive  passengers.  See  Power  v.  Village 
of  Athens,  90  N.  Y.  592,  2  N.  E.  609,  where 
the  court  say:  "We  think,  from  all  this  leg- 
islation, without  referring  to  it  more  minute- 
ly. It  Is  quite  clear  that  the  legislatiure  in- 
tended to  place  the  ferries  on  the  one  side  of 
the  river  under  the  exclusive  control  of  the 
city,  and  on  the  other  side  under  the  exclu- 
sive control  of  the  village."  See,  also,  Giles 
V.  Groves,  12  AdoL  &  E,  (N.  S.)  721;  Pirn  v. 
Curell,  6  Mees.  &  W.  234;  Conway  v.  lay- 
tor's  Ex'r,  1  Black,  603-630. 

The  plaintiff  in  this  case  stands,  and  must 
stand,  upon  the  validity  of  his  alleged  fran- 
chise. If  the  privilege  of  operating  a  ferry 
between  these  p<rints  has  been  granted  to 
him  by  the  sovereign  power,  he  may  enjoin 
all  persons  from  operating  a  ferry  between 
such  points  to  his  injury,  provided  they  are 
acting  without  authority  of  law.  That  an 
injunction  will  be  awarded  in  such  cases  is 
recognized  by  all  the  adjudications.  Appeal 
of  Douglass  (Pa.  Sup.)  12  AU.  834;  Tugwell 
V.  Ferry  Co.  (Tex.  Sup.)  13  S.  W.  654;  Oar- 
roll  V.  Campbell  (Mo.)  17  S.  W.  884;  Cap- 
ital City  Ferry  Co.  v.  Cole  &  Callaway 
Transp.  Co..  51  Mo.  App.  228;  Chard  v. 
Stone,  7  Cal.  117;  Walker  v.  Armstrong, 
2  Kan.  198;  Ferry  Co.  v.  Wilson,  28  N.  J. 
Eq.  537;  2  High,  InJ,  S  927;  Conway  v. 
Taylor's  Ex'r,  1  Black,  603.  Nor  is  it  nec- 
essary, to  entitle  the  owner  to  relief  in  eq- 
uity, that  the  franchise  should  be  an  exclu- 
sive franchise  in  the  sense  that  the  grant 


Digitized  by  VjOOQlC 


1042 


67  NORTHWESTERN  REPORTER. 


(N.  D. 


Of  another  similar  ftancblse  to  be  exercised 
and  vujoyed  at  tbe  same  place  wonld  be 
void.  The  theory  on  whicli  the  law  proceeds 
is  that  the  (defendant,  who  has  no  franchise, 
Is  acting  In  Tiolation  of  law  in  operating  a 
ferry  without  authority  from  the  sovereign 
power,  and  that  the  owner  of  the  franchise 
may  complain  of  and  restrain  such  Illegal 
acts  when  they  result  In  Injury  to  his  fran- 
chise, which,  in  the  eye  of  the  law,  Is  prop- 
erty. As  to  the  one  who  is  Invading  his 
rights  without  legal  sanction,  tbe  franchise 
Is  an  exclusive  franchise,  although  the  own- 
er of  it  might  not  be  entitled  to  any  pro- 
tection as  against  the  granting  of  a  similar 
franchise  to  another.  There  appears  to  be 
no  controversy  on  this  point  Appeal  of 
Douglass  (Pa.  Sup.)  12  Atl.  834;  Tugwell  v. 
Ferry  C!o.  (Tex.  Sup.)  13  a  W.  854;  Carroll 
V.  Campbell  (Mo.)  17  a  W.  884,  19  8.  W. 
809;  Tugwell  V.  Ferry  Co.  (Tex.  Sup.)  9  a 
W.  120-124.  The  franchise  granted  to  the 
plaintUI  was  In  terms  exclusive,  and  the 
statute  provides  that  no  other  franchise 
shall  be  granted  within  a  distance  of  two 
miles.  Comp.  Laws,  {  1361.  It  Is  this  pro- 
Tislon  of  tbe  statute  which  aUows,  and  in- 
deed compels,  tbe  board  of  county  commis- 
sioners to  grant  an  exclusive  franchise  with- 
in the  specified  limits  to  the  highest  bidder, 
that  is  here  challenged  as  obnoxious  to  sec- 
tion 20  of  the  constitution.  That  section 
declares  that  "no  special  privileges  or  im- 
munities shall  ever  be  granted  which  may 
not  be  altered,  revoked  or  repealed  by  the 
legislative  assembly,  nor  shall  any  citizen, 
or  class  of  citizens,  be  granted  privileges  or 
immunities  which  upon  the  same  terms  shall 
not  be  granted  to  all  citizens."  We  are 
clear  that  this  section  has  no  relation  to 
ferry  franchises.  The  construction  we  are 
asked  by  counsel  for  defendant  to  place  up- 
on this  section  would  result  In  abridging  the 
power  of  the  state  over  a  subject  which  has 
for  more  than  two  centuries  been  regarded 
as  exclusively  within  the  control  of  sover- 
eign power.  A  ferry  is  a  moving  public 
highway  upon  water.  The  highway  upon 
land  meets  at  either  shore  with  a  physical 
obstruction  in  the  shape  of  a  stream  of  wa- 
ter. How  shall  this  highway  be  carried  over 
this  stream?  The  solution  of  this  problem 
is  exclusively  within  the  province  of  the 
sovereign  power.  In  this  country  such  pow- 
er is  exercised  by  the  state  legislatures.  It 
rests  with  such  bodies,  subject  to  such  con- 
stltutlcnal  restrictions  as  relate  to  the  mat- 
ter, to  determine  whether  there  shall  be  a 
bridge  or  an  embanlnnent  of  earth  con- 
structed or  a  fen7  maintained  to  carry  a 
highway  over  a  stream.  The  ferry  may  be 
directly  under  public  control  or  the  sover- 
eign power  may  authorize  a  person  or  corpo- 
ration to  maintain  this  portable  highway. 
When  tbe  power  Is  delegated,  the  grantee  of 
the  franchise  disJharges  a  public  duty  in 
operating  the  ferry;  and  in  the  discharge 
of  that  duty  he  exercises  a  privilege  which 


the  state  may  grant  or  withhold  at  pleasure^ 
The  franchise  does  not  consist  of  the  right 
to  sail  his  boat  upon  the  stream,  or  to  moor 
It  by  thri  shore.     It  Is  the  privilege  of  op- 
erating a  floating  highway,  of  establisbins 
and  maintaining  a  public  thoroughfare  over 
water,  and  of  charging  tolls  for  the  fAcili- 
ties  for  passage  so  afforded.    WhateTer  right 
Is  enjoyed  by  the  citizen  in  this  regard  is 
derived  exclusively  from  the  BOTereign  pow- 
er, which  has  full  control  over  the   wbc^ 
subject.     The    state    may    exclude    all    i>er- 
sons  from  tbe  biislness.     It  may  run  all  fer- 
ries itself.    The  same  exclusive  rlgrht  whicli 
it   has   over   the  subject  of   maintaining  a 
highway  over  a  stream  by  means  of  a  ferry 
at  any  particular  point  it  may   vest  In  its 
grantee.     That  It  would  possess  this  power 
but  for  section  20  of  the  constitution   dofs 
not  admit  a  doubt.     It  has  been  for  cento- 
ries  recognized  as  a  proper  mode  of  exer- 
cising tbe  power  to  grant  ferry   franchises 
to  make  such  grants  exclusive.     The   chief 
element  in  the  value  of  a  ferry  franchise  is 
its    monopoly  feature.     Of    course,    such  a 
franchise    would    possess    some    value,    al- 
though there  were  other  lawful  ferries  a: 
the  same  place.    But  It  would  be  a  misno- 
mer to  call  the  right  to  operate  a   ferry  at 
a  givej  point  a  franchise  if  tbe  enjoyment 
of  such  right  was  open  to  every  one  on  the 
same  terms.     If  no  exclusive  right   can  bf 
granted,  all  the  sovereign  power  can  do,  if 
It  does  not  itself  operate  aU  the  ferries  in 
the  state,  is  tc  pass  a  gennul  law  prescrit*- 
Ing  the  terms  on  which  all  citizens  shall  be 
allowed  to  maintain  ferries,  leaving  the  busi- 
ness open  to  all  who  see  fit  to  engage  in  it. 
The  construction  of  section  20  contended  for 
by  counsel  for  defendant  imputes  to  the  peo- 
ple a  purpose  to     take  from  the  legislattuv 
the  power  to  vest  In  another  the  exclusive 
right  to  maintain  a  ferry  which  it  is  clear  it 
could   exercise  itself.     Such   an    interpreta- 
tion of  the  organic  law  can  be  sustained 
only  on  the  theory  that  the  people,   for  rea- 
sons  which   are  not   discoverable,    intended 
to  curtail  the  police  power  of  tbe  state  witli 
respect  to  public  ferries   in   a   very   impor- 
tant, if  not  vital,  particular.     For  centuries 
such   i>oUce   power   has   embraced    this   ele- 
ment of  tbe  right  to  grant  an  exclusive  fran- 
chise;  and  it  has  been  found  that,  as  a  gen- 
eral rule,  tbe  best  results  are  obtained  br 
granting  an  exclusive  right.     Indeed,  it  oft- 
en Is  the  case  that  on  no  other  terms  wifl 
the  citizen  assume  the  burdens   incident  to 
tbe  operation  of  a  ferry.    There  is   nothins 
in  tbe  history  of  the  English  nation  or  o: 
the   American    people    which    warrants    tbe 
conclusion  that  this  practice  has  resulted  in 
imposing  intolerable  burdens  upon  the  pub- 
lic, or  has  led  to  other  than  beneficial  re- 
sults.    No  sentiment  inimical  to   this  pnc- 
tice  Is  discoverable  in  any  of  the  records  to 
which   the  mind   naturally  turns   as    legiti- 
mate sources  of  information  on  the  qneetion 
of  public  sentiment  on  the  subject.     Puldie 
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opinion  bas  never  crystallized  agrainst  grants 
of  exclusive  ferry  francbises.  On  the  con- 
trary, the  spirit  of  the  times  appears  to  be 
as  favorable  to  the  long-established  practice 
of  making  such  grants  exclusive  as  In  the 
early  history  of  English  Jurisprudence. 
These  considerations  are  of  weight  In  inters 
pretlng  section  20  of  the  constitution.  Un- 
less there  has  been  a  radical  change  in  pub- 
lic sentiment  In  the  matter  of  exclusive  ferry 
franchises,  we  must  not  lightly  assume, 
from  the  mere  use  of  the  word  "privilege" 
in  the  constitution,  that  the  people  intended 
to  take  from  the  legislature  a  very  iihpor- 
tant  portion  of  the  police  power  relating  to 
public  ferries,— such  a  branch  of  that  power 
as  has  been  exercised  unchallenged  for  more 
than  two  centuries  without  oppression  to  the 
people,  and  generally  with  beneficent  re- 
sults. It  may  often  happen  that  the  best 
facilities  and  service  can  be  secured,  and 
tbe  most  reasonable  schedule  of  tolls  be  ob- 
tained, by  the  grant  of  an  exclusive  fran- 
chise. What  the  law  has  regard  to  in  the 
establishment  of  ferries  Is  the  good  of  the 
public,  and  not  the  right  of  the  citizen  to 
embark  in  the  business  of  operating  a  pub- 
lic ferry.  There  is  no  such  right.  There 
was  none  at  common  law,  and  there  is 
none  now,  unless  by  the  use  of  the  word 
"privilege,"  in  section  20  of  tbe  constitution, 
it  has  been  conferred  upon  the  dtizena  of 
the  state.  That  this  is  not  the  purpose  of 
section  20  we  are  clear.  Indeed,  the  very 
most  that  could  be  claimed  would  be  that, 
if  the  state  should  see  fit  to  open  up  the 
business  at  all  to  private  enterprise,  it  must 
be  opened  up  to  all  on  the  same  terms.  It 
eonld  unquestionably,  even  on  the  theory  of 
defendant's  counsel,  exclude  all  persons 
from  engaging  in  such  business,  and  enjoy 
the  monopoly  itself.  The  right  of  the  citizen 
to  maintain  a  ferry  does  not  exist.  To  with- 
liold  the  special  privilege  of  engaging  in  that 
business  as  a  servant  of  the  public  and  for 
the  public  good  does  not  deprive  him  of  any 
right  recognized  by  the  law.  To  grant  this 
special  privilege  to  another  is  no  ground 
for  complaint  on  his  part  If  he  essays  to 
cover  his  selfish  desire  for  the  privilege  un- 
der the  thin  cloak  of  championing  the  public 
interests  against  the  oppression  of  extortion- 
ate tolls  because  competition  Is  not  present 
to  control  them,  he  is  met  with  the  conclu- 
sive answer  that  the  whole  matter  of  tolls 
is  under  tbe  control  of  the  state.  No  op- 
pression will  result  from  the  monopoly.  It 
is  this  fact,  and  the  further  facts  that  the 
right  to  operate  a  ferry  is  not  a  right  com- 
mon to  all  citizens,  but  may  be  granted  or 
withheld  at  the  pleasure  of  the  state,  and 
that  it  is  always  granted  In  consideration  of 
public  services  which  the  grantee  is  under 
legal  obligations  to  render,— it  is  these  facts 
which  have  led  the  courts  from  the  earliest 
-times  to  except  exclusive  ferry  franchises 
from  the  class  of  monopolies  obnoxious  to 
the  common  law.    We  think  that  under  our 


constitution  this  distinction  is  perpetuated. 
We  are  of  opinion  that  with  respect  to  busi- 
ness enterprises  the  old  line  of  delimitation 
is  preserved,  and  not  obliterated.  This  line 
has  been  so  repeatedly  drawn  that  we  cannot 
infer  a  purpose  to  destroy  this  common 
boundary  between  monopolies  injurious  and 
those  beneficial  to  society  from  the  use  of 
general  expressions.  Nothing  short  of  ex- 
plicit language  will  suffice  to  warrant  such 
a  conclusion.  From  the  earliest  times  there 
has  gone,  hand  in  hand  with  the  struggle 
against  odious  monopolies, — those  which  de- 
nied the  right  of  the  citizen  to  engage  In 
those  business  enterprises  which  on  princi- 
ples of  natural  Justice  should  be  opeu  to 
all,— an  express  recognition  of  the  legality  of 
those  monopolies  which  related  to  business 
enterprises  in  which  the  citizen  had  no  nat- 
ural right  to  engage,  as  the  business  of  op- 
erating a  ferry.  In  the  celebrated  case  of 
Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  11  Pet.  420,  Mr. 
Justice  Story  has  set  forth  this  matter  in 
very  clear  language.  At  page  (107  he  says: 
"But  what  is  a  monopoly,  as  understood  In 
law?  It  is  ar  exclusive  right,  granted  to 
a  few,  of  something  which  was  before  ot 
common  right  Thus  a  privilege  granted  by 
the  king  for  the  sole  buying,  selling,  mak- 
ing, working,  or  tislng  a  thing  whereby  the 
subject  In  general  is  restrained  from  that 
liberty  of  manufacturing  or  trading  which 
before  he  had.  Is  a  monopoly.  4  Bl.  Comm. 
159;  Bac.  Abr.  "PrerogaUve,"  F,  4.  My 
Lord  Coke,  in  his  Pleas  of  the  Crown  (3 
Inst  181),  has  given  this  very  definition  of 
a  monopoly,  and  that  definition  was  approv- 
ed by  Holt  and  Trevy  (afterwards  chief  Jus- 
tices of  king's  bench),  arguendo  as  counsel 
in  the  great  case  of  £ast  India  Co.  v.  San- 
dys, 10  Howell,  St  Tr.  386.  Uls  words  are 
that  a  monopoly  Is  'an  Institutton  by  the 
king  by  his  grant  commission,  or  other- 
wise, to  any  persons  or  corporations  of  or 
for  the  sole  buying,  selling,  making,  work- 
ing, or  using  of  everything  whereby  any 
persons  or  corporations  are  sought  to  be  re- 
strained of  any  freedom  or  liberty  they  had 
before,  or  hindered  in  their  lawful  trade'; 
so  that  it  is  not  the  case  of  a  monopoly  if 
the  subjects  had  not  the  common  right  or 
liberty  before  to  do  the  act  or  possess  and 
enjoy  the  privilege  or  fianchise  granted  as 
a  common  right  Id.  425.  And  it  deserves 
an  especial  remark  that  this  doctrine  was 
an  admitted  concession  pervading  the  en- 
tire arguments  of  the  counsel  who  opposed, 
as  well  as  of  those  who  maintained,  the 
grant  of  the  exclusive  trade  In  the  case  of 
East  India  Co.  v.  Sandys.  10  Howell,  St  Tr. 
386,  a  case  which  constitutes  in  a  great 
measure  this  basis  of  the  law.  No  sound 
lawyer  will,  I  presume,  assert  that  the  grant 
of  a  right  to  erect  a  bridge  over  a  navigable 
stream  is  a  grant  of  a  common  right.  Be- 
fore such  grant  had  all  the  citizens  of  the 
state   a  right  to  erect  bridges  over   nav- 
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igable  streams?  Certainly  they  bad  not,  and 
therefore  the  grant  was  no  restriction  of 
any  common  right  It  was  neither  a  monop- 
oly, nor,  in  a  legal  sense,  bad  it  any  tend- 
ency to  a  monopoly.  It  took  from  no  citizen 
what  he  posHessed  before,  and  bad  no  tend- 
ency to  take  it  from  him.  It  tools,  indeed, 
from  the  legislature  the  power  of  granting 
the  same  Identical  pririlege  or  franchise  to 
any  other  persons.  But  this  made  it  no 
more  a  monopoly  than  the  grant  of  the  pub- 
lic stock  or  funds  of  the  state  for  a  Taluable 
<!onsideration."  See,  also,  opinion  of  Mr.  Jus- 
tice McLean  in  tbe  same  case  at  page  667. 
In  the  Slaugbter-House  Cases,  16  Wall.  36, 
both  Mr.  Justice  Field  and  Mr.  Justice  Brad- 
ley, who  dissented  on  the  g;round  that  the 
statute  of  Louisiana,  which  was  assailed  in 
that  case,  created  a  monopoly,  expressly 
recognized  the  distinction  between  a  monop- 
oly condemned  by  the  common  law  and  a 
monof>oly  resulting  incideatally  from  the 
proper  exercise  of  the  police  power  by  the 
grant  of  an  exclusire  ferry  franchise.  Mr. 
Justice  Field  says  at  page  8S:  "It  Is  also 
sought  to  JuBtlty  the  act  In  question  on  the 
same  principle  that  exclusive  grants  for  fer- 
ries, bridges,  and  turnpikes  are  sanctioned, 
but  it  can  find  no  support  there.  Those 
grants  are  of  franchises  of  a  public  charac- 
ter appertaining  to  goyemment.  Their  use 
usually  requires  the  exercise  of  the  sover- 
eign right  of  eminent  domain.  It  is  for  the 
goyemment  to  determine  when  one  of  them 
shall  be  granted,  and  the  conditions  upon 
which  it  shall  be  ^oyed.  It  is  the  duty  of 
the  government  to  provide  suitable  roads, 
bridges,  and  ferries  for  the  convenience  of 
the  public;  and  if  it  chooses  to  devolve  this 
duty  to  any  extent,  or  in  any  locality,  upon 
particular  individuals  or  corporations.  It 
may,  of  course,  stipulate  for  such  exclusive 
privileges  connected  with  the  franchise  as  it 
may  deem  proper  without  encroaching  upon 
the  freedom  or  the  }ust  rights  of  others. 
The  grant,  with  exclusive  privileges,  of  a 
right  thus  appertaining  to  the  government  is 
a  very  different  thing  from  a  grant  with  ex- 
clusive privileges  of  a  right  to  pursue  one  of 
the  ordinary  trades  or  callings  of  life,  which 
is  a  right  ai^>ertaining  solely  to  the  individ- 
ual." See,  also,  opinion  of  Mr.  Justice  Brad- 
ley at  page  111;  New  Orleans  Gaslight  Co. 
v.  Louisiana  Light  Sc  Heat  Producing  & 
Manuf'g  Co.,  6  Sup.  Ct.  252-257;  Gordon  y. 
Association,  12  Bush,  114;  Com.  v.  Bacon, 
13  Bush,  212;  City  of  Memphis  v.  Memphis 
Water  Co.,  5  Heisk.  525;  Crescent  City  (las- 
light  Co.  y.  New  Orleans  Gaslight  Co.,  27 
La.  Ann.  138-147;  Waterworks  Co.  v.  Riv- 
ers, 115  U.  S.  674,  6  Sup.  Ct  273. 

In  view  of  this  unbroken  trend  of  Judicial 
opinion  that  granting  an  exclusive  ferry  fran- 
chise is  within  the  police  power  of  a  govern- 
ment and  is  not  repugnant  to  natural  jus- 
tice, or  injurious  to  the  commonwealth,  we 
are  unable  to  spell  out  of  the  constitution  a 
purpose  to  Inaugurate,    without  assignable 


reason  for  the  change,  so  radical  aa  aJteta- 
tion  of  the  law,— an  alteration  which  would 
seriously  impair  the  acknowledged  power  or 
the  state  over  a  subject  which  has  so  long 
been  within  the  absolute  control  of  sovereiga 
power.  Especially  are  we  nnwilline  to  do 
this  when  we  consider  that  there  has  never 
been  any  public  sentiment  against  the  grant- 
ing of  exclusive  ferry  franchises  on  the 
ground  that  such  a  practice  was  detrimental 
to  the  public  interests.  There  are  some  deci- 
sions which  appear  to  be  nearly  In  point 
In  Blair  y.  KUpatrick,  40  Ind.  312,  the  con- 
stitiftion  of  that  state  declared  that  "the  gen- 
eral assembly  shall  not  grant  to  any  citizen 
or  class  of  citizens  privileges  or  immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens."  The  contention  was 
that  the  law  authorizing  the  issue  of  liquor 
licenses  was  repugnant  to  this  article  of  the 
constitution,  l>ecause  females  were  excluded 
from  the  class  entitled  to  such  licenses.  The 
court  said:  "While  we  recognize  females  as 
falling  under  the  designation  of  citizens,  we 
do  not  think  that  the  right  to  engage  in  the 
business  of  retailing  Intoxicating  liquors  is 
one  of  the  rights  contemplated  by  the  sectlfln 
In  the  bill  of  rights  which  we  have  copied." 
The  court  referred  to  the  section  of  the  cod- 
stitution  we  have  quoted,  -and  which  Is  prac- 
tically the  same  as  section  20  of  bur  oonsU- 
tution,  so  far  as  this  question  Is  concerned. 
See,  also,  City  of  Laredo  v.  IntematioBai 
Bridge  &  Tramway  Co..  14  O.  C  A.  1,  ft> 
Fed.  246-248 

As  the  granting  of  exclusive  terry  fraa- 
chises  is  the  proper  exercise  of  the  police 
power  of  the  state,  it  follows  that  the  fact 
that  such  a  grant  results  incidentally  in  the 
establishment  of  a  monopoly  does  not  bring 
the  grant  within  the  prohibition  of  our  con- 
stitution. It  is  not  a  business  that  any  citizen 
has  a  natural  right  to  pursue.  The  grantee  is 
subject  to  the  control  of  the  state  as  to  his 
charges.  The  franchise  Is  given  in  exchange 
for  the  engagement  of  the  grantee  to  per 
form  important  public  duties,— his  promise  to 
operate  a  public  highway  over  which  all  mar 
pass  on  the  same  terms.  The  decision  of  the 
court  in  State  v.  Haworth  (Ind.  Sup.)  23  N.  E. 
946,  appears  to  us  to  be  In  point  Indeed,  it 
goes  further  ttian  we  might  feel  disposed  to 
go  if  the  question  before  us  was  the  same  a$ 
the  one  before  the  Indiana  supreme  court  in 
that  case.  See,  also,  Cooley,  Const  tAm.  p. 
488;  Tied.  Lim.  S  105.  In  the  sense  of  aa 
unjust  dlBcrimination  there  is  no  grant  of  a 
special  privilege  to  a  citizen  when  he  Is  rest- 
ed by  the  sovereign  power  with  the  exclusivf 
right  to  exercise  some  public  functlmi,  as  tbe 
maintenance  of  a  ferry  highway,  and  as  com- 
pensation for  the  burden  he  assumes  is  al- 
lowed to  charge  such  reasonable  tolls  as  an 
fixed  by  law.  The  state,  having  the  exclu- 
sive right  to  serve  the  public  and  charge  tolls 
for  so  doing,  transfers  to  a  single  citizen  this 
right  when  it  grants  to  him  a  ferry  franchise, 
burdened  with  all  the  obligations  to  the  pub- 
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lie  whld)  grow  ont  of  the  nature  of  the  grant 
and  are  prescribed  by  law.    The  theory  of 
the  law  la  that  the  public  receive  an  adequate 
consideration  for  the  giant  of  the  franchise. 
Whatever  the  grantee  obtains,  he  pays  for. 
He  Is  no  more  the  recipient  of  a  special  favor 
from  the  state  than  one  who  purchases  prop- 
erty from  the  state.     Under  the  statutes  in 
force  in  this  state  he  Is  obliged  to  pay  an  an- 
□aal  rent  for  the  right  he  securps,  and,  nnllke 
the  grantee  of  a  monopoly  of  a  business 
purely  private  in  character,  he  Is  under  obli- 
gations to  the  public  to  furnish  proper  facili- 
ties to  operate   his   ferry  during   specified 
hours,  and  to  charge  no  more  than  the  tolls 
fixed  by  statnte.    He  is  not  the  beneficiary 
of  an  unjust  and  impolitic  grant  of  an  ex- 
clusive privilege  to  carry  on  a  private  busi- 
ness over  which  the  public  have  no  control, 
and  In  the  prosecution  of  which  no  public 
ends  are  subserved,  but  the  purchaser,  at  a 
price  commensurate  with  the  right  he  buys, 
of  a  portion  of  the  sovereign  prert^ative  of 
the  state  to  operate  a  public  highway  over 
public  waters  to  the  exclusion  of  every  one 
to  whom  such  right  has  not  been  granted. 
The  monopoly  which  he  secures  is  not  one 
which  the  common  law  condemned.    It  is  not 
injurious  to  the  public.     It  is  under  public 
control.    It  Is  paid  for  In  cash,  and  in  obli- 
gations to  the  public  which  the  grantee  as- 
sumes.   It  results  as  a  mere  incident  of  the 
e.xerci8e  of  the  undoubted  police  power  of  the 
state.    It  deprives  no  citizen  of  any  right  he 
before  enjoyed.    It  subjects  the  public  to  no 
neater  charges  than  the  state  Itself  could 
exact     It  merely  places  the  grantee  In  the 
position  which  It  is  conceded  the  state  would 
have  occupied  but  for  the  grant     Such  a 
monopoly.  If  monopoly  It  can  be  called,  la 
not  within  the  prohibition  of  our  constitution. 
Another  provision  of  that  instrument  appears 
to  be  very  persuasive  in  support  of  our  views. 
It  is  to  be  noted  that  section  20  dees  not,  in 
terms,  relate  to  a  franchise.   That  word  is  not 
found  In  this  section.    When  we  turn  to  sec- 
tion 69,  we  find  that  the  power  to  grant  an 
exclusive  franchise  is  expressly  recognized. 
That  section  prohibits  the  grant  of  an  ex- 
clusive franchise,  and  the  chartering  or  li- 
censing of  ferries,  toll  bridges,  or  toll  roads 
by  means  of  a  special  or  local  law.    Section 
69,  snbds.  16,  20.    The  irresistible  Implication 
is  that  exclusive  franchises  may  be  granted 
under  general  statutes  such  as  the  one  whose 
constitutionality  is  here  involved.     Without 
attempting  to  mark  the  boundaries  of  the  pro- 
hibition contained  in  section  20,  it  is  suffi- 
cient for  us  to  say  that  we  are  clear  that  it 
does  not  embrace  the  case  of  an  exclusive 
ferry  franchise. 

It  is  urged  that  the  lease  of  the  plaintiff 
is  void,  because  he  was  not  the  highest  bid- 
der. Defendant  claims  that  his  bid  was 
liigber  than  piaintifF's.  Assuming  this  to  be 
true,  and  also  that  defendant  could  raise  the 
question  In  a  proceeding  of  this  character,  we 
are  yet  unable  to  say  that  the  board  of  coun- 


ty commissioners,  in  granting  the  franchise 
to  plaintiff,  violated  the  statnte.  It  Is  not 
enough  that  one  should  be  the  highest  bidder 
to  entitle  him  to  the  franchise.  He  must  also 
furnish  security  for  the  rent  to  be  paid.  This 
the  plaintiff  did.  The  record  does  not  show 
that  the  defendant  in  this  respect  brought 
himself  within  the  statute.  There  is  no  aver- 
ment In  the  pleadings  that  he  ever  furnished 
or  offered  to  furnish  any  security  whatever. 
The  mere  fact  that  his  bid  was  highest 
would  give  him  no  standing  to  claim  that  the 
lease  should  be  made  to  him.  We  cannot 
assume,  in  the  absence  of  an  allegation  to 
that  effect,  that  the  board  violated  the  law. 
On  the  contrary,  we  must  assume  that,  if 
the  defendant  was  the  highest  bidder,  he  was 
not  given  the  franchise  because  he  failed  to 
comply  with  the  requirements  of  the  law  a.<< 
to  security. 

We  see  no  force  in  the  contention  that 
the  lease  was  not  properly  executed.  It  was 
made  and  signed  by  a  committee  of  the  board 
which  was  authorized  to  execute  It  on  be- 
half of  the  board,  provided  another  bidder 
whose  bid  was  higher  than  plaintiff's  fail- 
ed to  furnish  security  by  a  certain  time.  It 
is  undisputed  that  be  did  fan  to  give  the 
security  required  by  the  statute,  and  that 
thereupon  the  committee  executed  the  lease 
to  the  plaintiff.  Their  action  in  this  regard 
was  subsequently  approved  by  the  board  at 
a  meeting  of  the  board. 

The  claim  that  the  lease  was  void  because  the 
ferry  does  not  connect  with  a  public  highway  on 
either  shore  is  without  merit  There  is  nothing 
in  the  case  warranting  the  statement  that  there 
is  no  highway  within  the  limits  within  which 
plaintiff  Is  authorized  to  operate  his  ferry. 
But,  If  this  were  true,  the  franchise  would 
not  be  void.  A  riparian  owner  cannot  oper- 
ate a  ferry,  although  the  landing  place  is 
upon  his  own  property  on  both  sides  of  the 
stream.  Gould,  Waters,  i  142,  and  cases  cited. 
But  If  he  has  a  ferry  franchise,  and  a  high- 
way abuts  upon  his  property  on  each  side,  it 
Is  obvious  that  the  public  can  l>e  served  as 
well  as  If  the  road  ran  to  the  shore.  A  ferry 
franchise  is  not  void  because  the  public  at 
the  time  it  is  granted  may  not  be  able  as  a 
matter  of  legal  right  to  reach  the  landing 
places  of  the  ferry  on  either  side  of  the  river. 
Necessary  highways  can  always  be  estab- 
lished, and  if  the  owner  of  the  franchise  re- 
fuses to  connect  with  the  public  highway,  but 
operates  the  ferry  from  bis  own  land,  and 
Imposes  an  additional  burden  on  the  public 
for  the  privilege  of  coming  upon  his  land  to 
embark,  the  state  could.  In  a  proper  proceed- 
ing, have  his  franchise  set  aside  for  the 
breach  of  an  Implied  condition  of  the  grant 
Whether  there  Is  a  highway  with  which 
plaintiff  can  connect  In  running  his  ferry  Is 
a  matter  with  which  the  defendant  has  no 
concern. 

It  is  claimed  that  tlte  plaintiff  did  not 
properly  secure  the  rent  he  agreed  to  pay 
for  the  ferry  lease.     The  bond  is  for  $1,000, 
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and  tbe  rent  for  the  full  tenn  exceeds  tbla 
sum.  But  the  lease  declares  that  tbe  fail- 
ure  to  pay  tbe  rent,  which,  under  the  tarns 
of  tbe  lease.  Is  due  in  semiannual  install- 
ments  of  $240.50  each,  shall  render  the  lease 
subject  to  annulment  by  tbe  board.  It  is 
therefore  obTlous  that  the  board  was,  so  far 
as  tbe  amount  of  rent  is  concerned,  amply 
secured.  No  more  than  $240.50  could  ever  be 
in  default  at  one  time,  for  the  board  had 
power,  in  case  of  default  in  the  payment  of 
the  rent,  to  annul  the  lease,  and  grant  a 
new  one  to  the  highest  bidder,  as  before; 
thus  stopping  all  increase  of  tbe  lessee's 
obligation  for  rent  For  this  amount  of  $240.60 
tbe  bond  for  $1,000  was  ample  security.  Tbe 
order  of  the  district  court  is  reversed,  and 
that  court  is  directed  to  enter  an  order  grant- 
ing tbe  temporary  injunction  prayed  for.  All 
concur. 


COULTER  T.  GREAT  NORTHERN  RT.  C30. 

(Supreme  Ocnrt  of  North  Dakota.    June  6, 
1896.) 

Fi.BADitio  AND  Paoor— Variance— Ra  ilboad  Crobs- 
INO— Deqkeb  of  Care— Bill  of  Exceptions. 

1.  There  la  no  fatal  variance  between  plead- 
ing and  proof  where  the  complaint  alleges  that 
plaintiff  was  injured  through  defendant's  negli- 
gence at  a  crossing  of  the  public  highway  over 
defendant's  railroad  track  by  being  there  struck 
by  one  of  defendant's  engines,  and  the  evidence 
shows  that  the  highway  was  not  legally  laid  out 
over  defendant's  right  of  way,  but  that  defend- 
ant, by  its  acts  and  its  acquiescence  in  the  pub- 
lic use  of  the  crossing  as  a  public  highway,  had 
made  such  crossing  a  public  highway  as  to  the 
public,  so  that  it  was  under  the  same  obligations 
to  take  precautions  against  injuring  persons  or 

{>roperty  at  that  point  as  would  have  rested  on 
t  had  the  highway  been  laid  out  in  strict  con- 
formity with  law. 

2.  The  statutory  provision  of  the  state  regu- 
lating the  ringing  of  the  beli  and  blowing  of  the 
whistle  on  approaching  a  public  crossing  are  not 
the  sole  measure  of  the  duty  of  a  railroad  com- 
pany to  protect  persons  and  property  at  public 
crossings.  Nor  do  refrulations  embodied  in  or- 
dinances passed  by  city  councils  under  statutory 
authority,  regulating  the  speed  of  trains  and  tbe 
giving  of  signals  at  public  crossings  within  city 
limits,  constitute  the  sole  criteria  of  the  care 
to  be  used  by  snob  corporations  in  the  manage- 
ment of  thf  ii  trains.  The  common-law  obliga- 
tion resting  upon  such  corporations  to  use  prop- 
er care  in  the  operation  of  their  trains  to  pro- 
tect persons  and  pnperty  is  not  diminished  by 
such  statutory  provisions  or  ordinances. 

3.  The  district  judge  has  power  to  settle  a 
bill  of  exceptions  after  an  appeal  has  been  per- 
fected, when  the  original  record  in  the  case  is 
still  in  the  district  court 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Grand  Forks 
county;  Charles  F.  Templeton,  Judge. 

Action  by  Hobort  Coulter  against  tbe  Great 
Northern  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Bangs  &  Fisk  and  Tracy  R,  Bangs,  for  ap- 
pellant W.  E.  Dodge  and  Burke  Corbet  for 
resiMndent 


CORUSS,  J.  From  a  Judgment  fn  favor 
of  the  defendant  based  upon  a  verdict  direct- 
ed by  tbe  court  after  tbe  plaintiff  had  rested, 
the  appeal  was  taken  whicb  brings  tbls  case 
before  us.  The  action  was  for  damages  for 
personal  injuries  received  by  plaintiff  by  be- 
ing struck. by  one  of  defendant's  locomotives 
which  was  drawing  a  passenger  train  on  de- 
fendant's road.  Tbe  accident  occurred  at  a 
putdlc  crossing  in  the  city  of  Grand  Forks, 
in  this  state.  Plaintiff  was  driving  a  team 
upon  one  of  the  streets  of  that  city,  and  as 
he  was  attempting  to  cross  the  railroad  track 
at  the  point  where  such  street  was  carried 
over  tbe  track  a  moving  train  collided  with 
him,  causing  injuries  which  necessitated  tbe 
amputation  of  one  of  his  legs.  Tbe  case  de- 
veloped by  him  on  tbe  trial  was  sufficient  to 
sustain  a  verdict  in  bis  tuvor.  It  appeared 
that  the  defendant  had  recognized  tbe  cross- 
ing in  question  as  the  crossing  of  a  public 
highway  over  its  track.  The  street  leadlne 
up  to  the  defendant's  right  of  way  on  each 
side  thereof  was  known  as  "lone  Avenae.' 
When  originally  laid  out  it  did  not  cross 
such  right  of  way,  but  merely  abntted  there- 
on on  either  side.  Tbe  reason  for  tbls  was 
that  tbe  person  who  platted  tbe  land  en 
which  this  avenue  was  laid  out  had  no  con- 
trol over  tbe  defendant's  right  of  way,  whicb 
already  had  been  established  at  that  point 
This  plat  was  made  in  1S82.  But  there  wa< 
evidence  in  tbe  case  tending  to  prove  tbat 
lone  avenue  had  been  graded  over  tbe  de- 
fendant's right  of  way  the  same  as  elsewhere, 
and  tbat  it  had  been  used  as  a  pabUc  thor- 
oughfare for  eight  or  ten  years.  It  appeared 
that  the  street  commissioner  of  Grand  Forks 
dty  in  1890  and  1891  bad  done  work  on  tbat 
portion  of  tbe  street  on  defendant's  right  of 
way  leading  up  to  the  crossing,  and  tbat  de- 
fendant had  not  interfered  with  such  work, 
or  in  any  manner  objected  to  its  being  per- 
formed l>y  tbe  municipality  in  the  exercise  of 
its  control  over  the  public  streets  of  the  city. 
There  was  also  testimony  tbat  men  had  been 
seen  working  on  tbe  crossing  itself,  and  tbe 
inference  tbat  these  men  were  in  tbe  employ 
of  tbe  defendant  is  fully  Justified  by  the  evi- 
dence of  the  section  foreman  of  tbat  section 
of  the  road.  He  testified  as  follows:  "Am 
about  30  years  of  age.  Lived  In  Grand  Porks 
15  years.  Have  been  in  tbe  employ  of  Great 
Northern  Railway  as  section  foreman.  Know 
where  lone  avenue,  in  city  of  Grand  Porks, 
crosses  tracks  of  tbe  Great  Northern  Rail- 
way Company.  Tbat  portion  of  the  track 
was  in  my  section  as  section  foreman.  As 
such  foreman,  and  while  in  the  employ  of  the 
Great  Northern  Railway  (Company,  under  di- 
j  rection  of  superior  officers,  I  have  repaired 
the  railroad  crossing  at  lone  avenue  by  put- 
ting in  planks  where  they  were  worn  out  or 
broken,  so  as  to  make  it  passable  for  teams. 
The  last  time  I  repaired  it  was  about  four 
years  ago.  I  worked  on  tbe  road  which  I 
supposed  was  tbe  Great  Northern.  Tbat  is 
tbe  extent  of  my' knowledge."    It  seems  to  be 
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undisputed  that  for  about  three  years  there 
bad  beeu  at  this  crossing  a  sigu  announciag 
that  the  place  was  a  railroad  crossing.  There 
if>  no  direct  evidence  that  the  defendant  erect- 
ed the  sign  board,  but  under  the  facts  of  the 
case  the  Jury  would  have  been  justlfled  in 
finding  that  this  was  the  fact.  It  is  evident 
from  this  brief  review  of  the  case  proven  by 
the  plaintiff  that  the  Jury  would  have  been 
warranted  in  reaching  the  conclusion  that  the 
defendant  bad  invited  the  public  to  use  this 
crossing  the  same  as  the  crossing  of  a  le- 
gally established  highway  over  Its  track.  To 
the  traveler  upon  the  highway  the  street  at 
this  point  presented  all  the  appearances  of  a 
lawfully  established  highway,  and  all  these 
appearances  the  Jury  would  have  been  Jus- 
tified In  finding  that  the  defendant  was  re- 
sponsible for.  They  might  have  found  from 
the  evidence  that  it  had  erected  the  usual  sign 
board  warning  the  public  that  there  was  a  rail- 
road crossing  at  that  place;  that  it  had  put  in 
and  had  kept  In  repair  the  necessary  plank- 
ing to  enable  vehicles  to  pass  over  the  track, 
and  that  it  had  permitted  the  public  to  ose 
for  several  years  this  crossing  as  though  it 
was  the  crossing  of  a  legally  laid  out  high- 
way over  its  right  of  way.  Under  these  cir- 
cumstances it  owed  to  the  plaintiff,  at  the 
time  he  was  struck  by  its  engine,  the  same 
duty  of  using  ordinary  care  to  protect  him  it 
would  have  owed  him  had  the  highway  been 
legally  established  over  Its  right  of  way  at 
this  point.  Kelly  v.  Railway  Co.  (Minn.)  9 
N.  W.  588;  IJUstrom  v.  Railway  Co.,  53  Minn. 
464,  55  N.  W.  G24;  RaUroad  Co.  v.  Metcalf 
(Neb.)  63  N.  W.  51;  Cranston  v.  Railroad  Co. 
(Sup.  Ct)  U  N.  Y.  Supp.  215,  affirmed  in  26 
N.  E.  756,  by  the  court  of  appeals.  Raihroad 
Co.  V.  Lee  (Tex.  Sup.)  7  S.  W.  857;  Barry  v. 
Railroad  Co.,  92  N.  Y.  289;  Sweeny  v.  RaU- 
road Co.,  10  Allen,  368;  Taylor  v.  Canal  Co., 
113  Pa.  St.  162-175,  8  AtL  43;  Byrne  v.  Rail- 
road Co.,  1(H  N.  Y.  362.  10  N.  E.  539;  2  Shear. 
&  B.  Neg.  {  464;  1  Thomp.  Neg.  416;  Webb  v. 
Ttallroad  Co.,  57  Me.  117.  See,  also,  Bishop 
V.  Railway  Co.,  4  N.  D.  540,  62  N.  W.  605. 
We  do  not  care  to  go  so  far  in  this  case  as  to 
bold  that  the  statute  relating  to  the  ringing 
of  the  bell  or  the  blowing  of  the  whistle  at  a 
railroad  crossing  applies  to  the  case  of  a 
crossing  where  there  is  no  legally  established 
highway,  but  only  a  highway  in  fact  How- 
ever, there  Is  strong  authority  to  support  this 
view.  See  Railway  Co.  v.  Dillon  (111.  Sup.) 
15  N.  E.  182;  Id.,  24  111.  App.  203;  Railway 
Co.  V.  Metcalf  (Neb.)  63  N.  W.  51;  Railway 
Co.  T.  Lee  (Tex.  Sup.)  7  S.  W.  857.  But  see 
Reynolds  v.  Railway  C!o.,  69  Fed.  808,  16  C. 
C.  A.  435.  All  we  ate  required  to  decide  in 
this  case  is  that  the  facts  established  by  the 
plaintiff  were  sufHclent  to  carry  the  case  to 
the  Jury  and  sustain  a  finding  by  them  that 
the  defendant  had  failed  to  discharge  to  tne 
plaintiff  the  common-law  duty  nf  exerclsiujg: 
ordinary  care  which  it  owed  him  when  he 
attempted  to  use  this  crossing  which  the  de- 
fendant had  invited  the  public  generally  to 


use.  Having  created  the  appearance  that  the 
crossing  In  question  was  a  portion  of  lone 
avenue,  that  such  avenue  passed  entirely  over 
its  right  of  way,  and  having  suffered  the  pub- 
lic for  several  years  to  act  upon  such  appear- 
ance, it  would  be  a  monstrous  doctrine  tliat 
It  could  claim  that  it  owed  the  plaintiff  no 
common-law  duty  while  he  was  using  this 
very  crossing  it  had  assured  him  he  could 
use  as  a  public  highway  crossing.  No  author- 
ity can  be  found  to  sustain  such  a  rule  of  law. 
Indeed,  it  is  not  contended  here  by  the  de- 
fendant that  the  plaintiff  did  not  make  out  a 
sufficient  case  of  negligence  against  the  de- 
fendant to  warrant  a  verdict  in  favor  of  the 
plaintiff.  But  it  is  urged  that  the  plaintiff 
did  not  establish  the  cause  of  aqtion  set  up  In 
his  complaint.  The  question  before  us  la  a 
question  of  variance.  One  cause  of  action,  it 
Is  contended,  was  relied  on  In  the  pleading, 
and  an  entirely  different  one  was  proved  on 
the  trial,  and  this,  too,  against  objection  on 
the  specific  ground  that  the  evidence  was 
not  within  the  Issues.  The  case  before  us 
does  not  present  those  features  which,  when 
they  exist,  make  it  the  duty,  even  of  the  ap- 
pellate court,  to  amend  a  pleading  to  conform 
to  the  proof.  The  evidence  to  which  we  have 
referred  was  objected  to  on  the  ground  that 
It  did  not  tend  to  prove  the  case  set  forth 
in  the  complaint.  The  learned  trial  Judge  in- 
timated to  the  plaintiff  at  the  very  commence- 
ment of  the  trial  that  he  thought  that  plain- 
tiff was  upon  dangerous  ground,  and  that  he 
would  regard  it  safer  for  plaintiff  to  amend, 
and  he  offered  to  allow  the  necessary  amend- 
ment to  be  made.  But  the  plaintiff  elected  to 
stand  upon  the  complaint  as  originally  fram- 
ed. It  is  thus  apiiarent  that  the  learned  trial 
Judge  acted  with  the  utmost  fairness,  and  If 
we  should  be  compelled,  under  the  law,  to  af- 
firm the  Judgment,  the  plaintiff's  counsel 
would  have  only  their  own  temerity  to  blame 
for  the  result 

In  determining  whether  there  was  a  va- 
riance between  the  averments  of  the  com- 
plaint and  the  evidence  adduced  on  the  trial 
it  Is  necesary  to  refer  now  to  the  allegations 
of  that  pleading.  The  portions  of  it  mate- 
rial to  this  question  are  as  follows:  "That 
on  the  19th  day  of  November,  1894,  within 
the  llmts  of  the  city  of  Grand  Forks,  at  a 
point  where  the  defendant's  railroad  crosses 
lone  avenue,  said  avenue  being  a  public 
highway,  and  in  constant  use  as  such,  this 
plaintiff  was  lawfolly  attempting  to  drive 
his  team  of  horses  and  wagon  across  the 
track  of  said  railroad,  when  defendant's 
agents  and  servants  carelessly  and  negli- 
gently ran  a  locomotive  engine  and  train  of 
cars  upon  said  wagon,  thereby  injuring 
plaintiff,  who  was  seated  on  said  wagon,  by 
violently  throwing  him  out  and  against  the 
cowcatcher  attached  to  said  locomotive  and 
upon  the  ground  with  such  force  as  to 
break,  bruise,  and  mangle  bis  left  leg,  from 
the  effects  of  which  injury,  and  as  a  result 
thereof,  It  was  thereafter  necessary  to  have 
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Bald  leg  amputated,  wblcb  was  done  In  the 
month  of  March,  1895."  "(3)  That  by  rea- 
son of  the  facts  aforesaid  plaiutifF  has  suf- 
fered great  pain,  and  is  permanently  In- 
jured, maimed,  and  crippled  for  life;  that 
he  was  confined  to  his  bed  by  reason  there- 
of continuously  from  the  date  of  such  acci- 
dent until  on  or  about  the  ISth  day  of  April, 
1895,  and  was  compelled  to  and  did  expend 
by  reason  thereof  the  sum  of  two  hundred 
dollars  ($200)  for  medical  attendance.  (4) 
That  said  train  was  running  at  a  danger- 
ous, reckless,  negligent,  and  unusual  rate  of 
speed  at  the  time  it  struck  said  wagon,  to 
wit,  at  the  rate  of  thirty  miles  an  hour;  and 
when  approaching  the  said  crossing  defend- 
ant's servants  and  employes  in  charge  neg- 
ligently failed  to  give  any  signal  or  alarm 
by  ringing  the  bell  or  blowing  the  whistle 
or  otherwise,  and  never  attempted  to  check 
or  stop  said  train;  that  said  injuries  were 
caused  by  the  careless  and  negligent  acts  of 
the  defendant,  as  above  stated,  and  with- 
out negligence  on  the  part  of  this  plaintiff. 
(5)  That  by  reason  of  said  injuries  plaintiff 
has  suffered  damages  in  the  sum  of  twenty 
thousand  two  hundred  dollars  ($20,200.00)." 
It  is  apparent  that  the  pleading  is  not  fram- 
ed with  reference  to  the  statute  requiring 
the  ringing  of  the  bell  or  the  blowing  of  the 
whistle  at  crossings.  The  statute  is  not  re- 
ferred to.  There  is  no  averment  touching 
the  statutory  duty  of  railroads  in  such  cases. 
The  whole  tenor  of  the  complaint  Is  against 
the  idea  that  the  plaintiff  was  proceeding 
on  the  narrow  theory  of  liability  from  vio-» 
lation  of  a  statutory  provision.  The  plain- 
tiff was  seeking  to  recover  damages  for  neg- 
ligence, and  we  would  naturally  expect  him 
to  so  draw  his  complaint  as  to  embrace  the 
widest  possible  theory  on  which  defendant 
could  be  held  responsible.  We  cannot  infer 
that  he  deliberately  intended  to  waive  bis 
right  to  insist  upon  the  discharge  by  de- 
fendant of  its  common-law  duty  to  him  to 
use  ordinary  care  to  protect  him  against  In- 
jury at  the  crossing  It  had  Invited  him  and 
others  to  use.  On  the  contrary,  the  com- 
plaint shows  that  he  Intended  to  hold  de- 
fendant strictly  to  this  common-law  duty  It 
owed  him.  The  allegations  of  the  complaint 
are  not  limited  to  the  fact  of  the  failure  to 
ring  the  bell  or  blow  the  whistle.  The  plead- 
ing distinctly  sets  forth  that  the  defendant 
failed  to  give  any  signal  or  alarm  by  ring- 
ing the  bell  or  blowing  the  whistle  or  oth- 
erwise; and  It  contains  the  further  aver- 
ment that  the  train  was  being  run  at  a  neg- 
ligent, dangeroas,  unusual,  and  reckless  rate 
of  speed  As  we  construe  the  pleading,  it 
sets  forth  the  common-law  duty  of  the  de- 
fendant to  exercise  ordinary  care  at  a  pub- 
lic crossing,  and  its  negligent  discharge  of 
such  duty.  At  the  trial  such  a  cause  of  ac- 
tion was  made  out.  There  was,  therefore, 
no  variance  between  the  pleading  and  the 
proof.  In  Railway  Co.  v.  Dillon  (III.  Sup.) 
15  N.  E.  182,  the  same  question  was  in- 


volved.  The  court  said:   "It  is  finally  urged. 

with  great  persistence,  that  the  avenue  in 
question  Is  not,  within  the  meaning  of  our 
statute,  a  public  highway,  and  that,  as  the 
action  Is  based  exclusively  on  the  statute, 
the  failure  to  ring  a  bell  or  sound  the  whis- 
tle was  violative  of  no  duty  which  it  im- 
I>oses,  and  hence  no  cause  of  action  is 
shown.  We  do  not  concur  in  this  view.  It 
is  to  be  observed,  In  the  first  place,  this  is 
not  a  statutory  action  to  recover  the  penalty 
which  the  statute  prescribes  for  a  failure 
to  give  such  a  signaL  If  It  were,  quite  a 
different  question  would  be  presented.  The 
present  is  a  common-law  action,  brought  for 
the  failure  to  perform  a  duty  Imposed  by 
law.  Under  the  facts  disclosed  by  the  rec- 
ord, we  do  not  think  It  essential  to  the 
maintenance  of  the  action  that  this  dnty 
should  necessarily  arise  under  the  statutev 
notwithstanding  the  pleader  i>ossibly  may 
have  so  regarded  it  In  framing  the  declara- 
tion. Without  regard  to  the  statute,  it  is 
the  duty  of  those  having  charge  of  trains  to 
give  notice  of  their  approach  at  all  points  of 
known  or  reasonably  apprehended  danger. 
This  Is  almost  universally  done  by  the  ring- 
ing of  a  bell  or  sounding  of  the  whistle,  and 
frequently  both.  In  exceptional  cases,  where 
the  highest  degree  of  care  Is  deemed  ad- 
visable, flagging  is  resorted  to.  That  these 
duties  are  enjoined  by  the  common  law  is 
not  disputed,  but  the  claim  Is,  as  already 
seen,  that  the  action  Is  brought  upon  the 
statute,  and  that  the  plalntitr,  therefore, 
cannot  avail  himself  of  his  common-law 
rights,  although  the  averments  In  the  dec- 
laration are  otherwise  broad  enough  for 
such  purpose.  This,  as  we  view  it,  is  an 
entire  misapprehension  of  the  whole  matter. 
As  before  indicated,  the  action  Is  not  brought 
on  the  statute,  nor  does  it  purport  to  be. 
While  then  are  certain  expressions  in  thai 
part  of  the  declaration  which  attempts  to 
define  the  duty  of  the  defendant,  justifying 
the  inference  that  the  pleader  had  the  stat- 
ute in  his  mind,  yet  there  is  really  nothing  is 
it  that  can  properly  be  called  even  a  reference 
to  the  8tatnt3.  Even  the  expressions  refer- 
red to  as  showing  the  drift  of  the  pleader"! 
thoughts  are  entirely  superfluous  and  ob- 
called  for,  and  may,  therefore,  be  treated]  as 
surplusage.  As  mere  matter  of  composition, 
tending  to  perspicuity,  such  averments  are 
admissible,  and  even  commendable,  if  not 
misleading.  *  *  •  Even  if  the  dedaratioa 
in  this  case  contained  a  direct  reference  to 
the  statute,  and  It  was  evident  that  the 
pleader  expected  to  rely  exclusively  upon  it, 
still  It  would  not,  in  our  opinion,  present  aa 
insuperable  obstacle  to  a  recovery  on  com- 
mon-law grounds.  If  the  allegations  other- 
wise were  sufficiently  broad,  and  the  eri- 
dence  warranted  '.t  In  a  note  to  Oliv.  Pret 
628,  where  this  subject  Is  under  discussion, 
we  find  the  following:  'So,  also,  where  tbe 
action  is  sustainable  at  common  law,  and 
the  declaration  concludes  against  the  stat- 
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ute  or  statutes,'  etc.,  and  the  statutes  have 
been  misquoted  or  Incorrectly  referred  to,  or 
there  is  no  statute  In  fact  In  relation  to  the 
subject,  those  words  in  the  declaration  shall 
be  rejected  as  surplusage,  and  the  action 
shall  be  maintained  at  common  law.  See 
Oalt,  212;  Com.  Dig.  'Action  upon  Statute,' 
<C.).  The  general  principle  here  announced 
fully  answers  the  contention  of  appellant." 

The  complaint  pointed  out  the  precise  loca- 
tion of  the  accident,  and  In  this  respect  the 
eridence  conformed  to  the  allegation.    It  Is 
only  because  the  plaintiff  employed  In  his 
complaint  the  words  "public  highway"  that 
it  is  here  urged  that  there  Is  a  fatal  variance. 
It  is  said  that  a  strictly  legal  public  highway 
was  not  established,  but  that,  on  the  con- 
trary, it  was  conclusively  shown  that  there 
was  in  that  sense  of  the  phrase  no  public 
highway  where  plalntUf  was  injured.    But  it 
was  not  necessary  to  show  a  strictly  legal 
highway  to  make  out  a  case  within  the  com- 
plaint  PlaintlfirB  right  to  recover  damages 
did  not  depend  upon  there  being  a  legally  es- 
tablished highway   at  that  point    All  that 
It  was  necessary  for  him  to  prove  was  the 
fact  that  with  respect  to  its  duty  to  him  the 
defendant  owed  him  the  same  measure    of 
care  at  this  point  that  it  would  owe  him  at 
a  legally  laid  out  public  highway;  that  with 
regrard  to  its  duty  to  him  the  crossing  was 
in  all  respects  the  saiqe  as  the  crossing  of  a 
lawful  public  highway.    The  plalntlS  in  fact 
proved  as  to  the  defendant  that  there  was  a 
public  highway  at  this  point    It  was  in  all 
respects  a  public  highway  for  the  purposes 
of  fixing  the  extent  of  defendant's  duty  to 
plaintiff  at  this  crossing.    Whether  it  was  a 
lilghway  In  any  other  sense  or  for  any  other 
purpose  was  Immaterial.    This  is  not  an  ac- 
tion brought  for  the  purpose  of  determining 
whether  there  Is  a  I^»l   highway   at  the 
place  where  plaintiff  was  Injured.    All  he  Is 
reqtilred  to  prove  In  this  case  Is  that  there 
was  In  fact  a  highway  at  this  place  as  to 
plaintiff  and  the  public.    The  defendant  could 
not   possibly   have   been  misled.    The  exact 
locality  was  pointed  out  in  the  complaint.    De- 
fendant was  notifled  by  that  pleading  that  the 
plaintiff  would  claim  on  the  trial  that  the 
crossing  was,  as  to  defendant,  a  public  high- 
way for  the  purposes  of  determining  the  scope 
of  defendant's  obligation  with  respect  to  the 
precautions  to  be  used  to  protect  him  from 
Injury  at  this  place.    Whether  It  was  a  pub- 
lic  highway  for  any  other  purposes  It  was 
unnecessary  to  prove,  for  such  proof  would 
not  have  Increased  one  particle  the  obligation 
of  the  defendant  to  protect  plaintiff  from  harm 
at  this  point   It  la  unjustifiable  to  place  upon 
the  words  "public  highway"  such  a  meaning 
as  will  indicate  a  purpose  on  the  part  of  the 
pleader  to  restrict  himself  lii  the  proof  of 
his  cause  of  action.    Where  a  railroad  com- 
pany has  invited  the  public  to  use  a  crossing 
as  part  of  a  public  highway,  such  crossing 
Is.   as  to  it.  In  all  respects  the  same  as  a 
strictly  legal  public  highway.    In  the  language 


of  some  of  the  decisions  the  company  Is 
estopped  from  asserting  the  contrary.  See 
Railway  Co.  v.  Lee  (Tex.  Sup.)  7  S.  W.  857. 
When,  therefore,  the  pleader  refers  to  the 
crossing  as  a  public  highway  crossing,  the 
allegation  Is  that,  with  respect  to  the  de- 
fendant's duty  to  the  public  generally  and  to 
the  plaintiff  in  particular,  It  was  a  public 
highway,  and  not  merely  that  It  was  In  all 
strictness  a  legal  public  hlRhway.  When 
these  words  are  employed  In  a  complaint 
they  must  be  Interpreted  In  the  light  of  the 
rule  that  the  railroad  company  is  liable  if 
there  Is  in  fact  a  public  highway  at  the  point 
Just  the  same  as  though  the  highway  had 
been  legally  laid  out.  Language  In  a  plead- 
ing mtist  have  a  reasonable  construction.  It 
Is  certainly  a  reasonable  construction  to  at- 
tribute to  the  plaintiff,  by  the  use  of  such 
words,  a  purpose  to  set  forth  the  broadest 
claim  he  can  make  against  the  defendant, 
when  the  courts  themselves  employ  such 
words  to  designate  a  highway  which,  while 
not  legally  laid  out,  a  railroad  company,  by 
Its  conduct  or  acquiescence,  has  made  in  all 
respects  a  legal  public  highway  for  the  pur- 
pose of  measuring  the  extent  of  its  obliga- 
tions to  the  public.  Nor  will  any  Injustice 
result  to  railroad  companies  under  the  rule 
of  construction  we  here  enunciate.  If  the 
precise  locality  Is  pointed  out  In  the  com- 
plaint the  defendant  win  never  be  surprised 
by  evidence  proving  not  a  strictly  legal  high- 
way, but  only  a  highway  as  to  the  defend- 
ant with  respect  to  his  duty  to  the  plaintiff. 
The  exact  place  being  designated,  the  defend- 
ant can  always  ascertain  the  facts,  and  be 
prepared  to  meet,  so  far  as  they  can  be  met, 
all  theories  on  which  can  be  predicated  the 
claim  that  with  respect  to  Its  duty  to  the 
plaintiff  the  crossing  was  in  the  eye  of  the 
law  a  public  highway.  Webb  v.  RaDioad 
Oo.,  57  Me.  117.  In  that  case  the  complaint 
alleged  that  the  plaintiff  was  injured  while 
passing  along  "a  public  street  and  highway." 
The  question  of  variance  was  before  the 
court  On  this  point  the  court  said:  "And, 
even  If  the  evidence  fell  short  of  establishing 
a  highway  de  Jure,  we  think  that  upon  the 
issue  presented  by  these  pleadings,  and  upon 
the  state  of  facts  exhibited  by  this  report, 
a  variance  In  this  particular  would  be  an  im- 
material one,  not  affecting  the  rights  of  the 
parties  or  the  rules  of  law  or  evidence  ap- 
plicable in  the  trial  of  the  cause,  or  the  Infer- 
ences to  be  drawn  from  the  testimony,  in  any 
manner.  Here  was  an  avenue  through  which 
poured  the  whole  tide  of  travel  into  and  out 
of  the  city  in  that  direction,  affording  the 
most  direct  route  to  the  defendant's  freight 
depot  and  grounds;  used  and  recognized  by 
all  and  sundry  as  a  highway  for  years  be- 
fore the  defendants  began  to  run  over  the 
track  of  the  P.  S.  &  P.  Railroad,  located 
there."  The  court  further  remarked:  "That 
it  was  not  for  the  defendants  to  say  In  this 
action  that  there  was  no  highway  there  If 
there  was   a  crossing   which   they  and  all 
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others  Interested  permitted  the  public  to  use 
as  such,  and  which  was,  in  fact,  in  great 
and  constant  use.  Under  such  circumstances 
the  plaintiff  would  be  there  with  the  rights 
of  a  traveler  on  a  highway,  and,  as  regarded 
him  and  all  others  traveling  there,  the  de- 
fendants would  be  subject  to  the  same  du- 
ties and  liabilities  as  if  the  street  had  been  a 
liighway  de  jure  as  well  as  de  facto.  As  re- 
gards the  issue  which  these  parties  were  liti- 
gating then,  a  variance  of  this  description, 
were  its  existence  demonstrated,  would  be 
immaterial.  The  defendants,  upon  this  point, 
rely  upon  the  case  of  Shaw  t.  Corporation, 
8  Gray,  45.  We  do  not  question  the  correct- 
ness of  that  decision  as  to  the  materiality  of 
the  variance  In  that  case.  The  variance  be- 
tween the  declaration  and  the  proof  as  to 
the  place  of  the  accident,  ctianglng  it  from 
tlie  highway  to  a  point  without  the  limits  of 
the  highway,  on  the  defendants'  grounds, 
would  necessarily  change  the  whole  coiuse 
of  Inquiry,  and  affect  all  the  inferences  to 
be  drawn  as  to  the  suitableness  of  the  horse, 
the  degree  of  skill  and  care  in  driving  exer- 
cised by  the  plaintiff,  and  other  matters  vital 
to  the  plaintiff's  suit  The  reasons  assigned 
for  holding  the  variance  to  be  in  that  case 
radical  and  essential,  do  not  exist  here.  It 
mattered  not  (if  the  plaintiff  was  at  the 
place  of  the  accident  with  the  rights  of  a 
traveler  on  a  highway,  and  the  defendants 
were  there,  subject  to  the  duties  and  liabili- 
ties of  a  railroad  crossing  a  highway  at  grade, 
as  was  assuredly  the  case  upon  the  testimony 
adduced  here)  whether  there  was  or  was  not 
error  in  the  proceedings  of  the  county  com- 
missioners a  dozen  or  fifteen  years  before. 
When  all  parties  were  proceeding  upon  the 
hypothesis  that  there  was  no  error,  it  would 
not  change  the  relations  of  the  parties  in 
this  suit  to  each  other  should  it  be  found  that 
all  were  mistaken  in  tliat  particular."  In 
Kelly  V.  Railroad  Co.  (Minn.)  9  N.  W.  588, 
the  allegation  was  that  plaintiff  was  injured 
where  the  defendant's  road  intersected  a  high- 
way. This  word  '"highway"  Is  the  equiva- 
lent of  the  words  "public  highway."  A  high- 
way is  not  a  highway  unless  it  is  public. 
The  court  held  that  under  such  a  pleading 
evidence  was  competent  which  proved  that 
defendant  had  recognized  the  crossing  as  a 
highway,  and  had  permitted  the  public  to 
treat  it  as  such  for  yeai-s.  The  court  said: 
"Defendant  also  took  exception  to  the  ruling 
of  the  court  admitting  evidence  tending  to 
show  that  the  locus  in  quo  had  been  opened, 
worked,  and  traveled  continuously  for  ten 
years  as  a  highway.  This  was  competent 
evidence  tending  to  prove  the  existence  of  a 
highway  by  common-law  dedication.  But  the 
evidence  was  admissible  upon  still  another 
ground.  Even  if  this  was  not  a  legal  high- 
way, yet  if  it  was  openly  and  notoriously 
used  as  such  by  the  public,  and  the  defend- 
ant recognized  it  as  such  by  permitting  the 
public  to  use  it,  and  by  assuming  to  main- 
tain a  crossing  at  tiiat  point,  they  would  be 


bound  to  exercise  precisely  the  same  precau- 
tions to  keep  it  in  repair  as  if  it  was  in  fan 
a  legal  highway.  Webb  v.  Railroad  Co..  57 
Me.  U7." 

The  chief  contention  made  by  counsel  far 
defendant  both  here  and  in  the  court  below 
was  that  plaintiff  had  alleged  a  public  hisi- 
way,  which  would,  so  far  as  statutory  pror.- 
sions  were  concerned,  be  governed  by  the  ^  -u- 
eral  statutes  requiring  the  ringiog  of  the  bt;.. 
or  the  blowing  of  the  whistle;  bat  that  ta 
had  proved  a  street  within  a  city  having  con- 
trol over  the  general  subject  of  tUe  regula- 
tion of  the  speed  of  trains  and  the  giving  of 
crossing  sjgnals  within  the  city  limits,  and 
that,  because  such  control  had  been  delegated 
by  the  legislature  to  the  governing  body  of 
such  city,  the  general  statutes  were  repealei^ 
as  to  all  streets  wittiln  such  city,  leaving  th^ 
matter  to  such  regulations  as  should  be  po- 
scribed  by  the  city  council.  The  view  we  tak  • 
of  this  case  renders  it  unnecessary  for  as  t  > 
express  any  opinion  on  this  very  Interestin,: 
question.  Whatever  regulations  bave  bei--j 
established  by  the  legislature  or  by  the  citjr 
council  of  Grand  Forks,  and  whether  tho»r 
found  In  the  general  statutes  or  those  embod- 
ied in  city  ordinances  are  the  regulatioa-. 
which  apply  to  the  street  in  qnestiozi,  it  nev- 
ertheless is  true  as  a  {woposition  of  law  tha: 
the  common-law  duty  of  the  defendant  to  the 
plaintiff  was  not  thereby  diminished  in  tht 
slightest  particular.  It  is  not  competent  for 
the  legislature,  much  less  for  a  city  coundl 
to  declare  what  shall  constitute  ordinary  can 
in  every  case,  irrespective  of  the  peculiar  cir- 
cumstances of  each  case.  Nor  has  the  Iegi^t 
lature  attempted  to  do  so,  or  to  autliorize  tbr 
city  councU  of  Grand  Forks  city  to  do  so.  I; 
has  fixed  a  minimum  duty  by  statute.  Under 
the  authorities,  failure  to  discharge  this  statn- 
tory  duty  is  evidence  of  negligence.  Indeed, 
many  of  the  cases  hold  that,  if  the  statutoiy 
duty  is  not  performed,  negligence  is  condn- 
slvely  made  out  The  legislature  lias  also  au- 
thorized municipal  corporations  to  pass  ordi- 
nances regulating  the  duties  of  railroads  lo 
the  public  within  city  limits.  But  back  of  ah 
these  regulations  lies  the  question  whetht.-: 
in  each  case  proper  care  was  exercised  b.r 
the  railroad  company  under  the  facts  of  ilie 
particular  case.  This  is  a  Judicial  question 
It  is  a  question  to  be  settled  in  each  case  in 
the  same  manner  in  which  it  would  be  settled 
were  there  no  statutory  or  other  regiilatic«s 
whatever  on  the  subject,  with  the  single 
qualilicatlon  that  failure  to  comply  with  ttie 
provisions  of  statute  or  ordinance  on  this  sub- 
ject .(whichever  may  be  applicable)  would  Iw 
evidence  of  negligence,— perhaps  conclusiTe 
evidence.  That  statutory  or  other  regulatiois 
do  not  diminish  the  comn)on-law  duty  is  well 
settled.  Railway  Co.  v.  Netollcky,  67  Fed. 
665,  14  C.  C.  A.  815;  Railway  Co.  v.  Ives,  144 
U.  S.  408-420, 12  Sup.  Ct  679;  Shaber  v.  Rail- 
way Co.  (Minn.)  9  N.  W.  575;  Tbonapson  r 
Railroad  Co.,  110  N.  T.  630, 17  N.  E.  690:  VaI^ 
dewater  v.  Railroad  Co.  (N.  Y.  Ct  App.)  £ 
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N.  E.  636;  Bailrocid  Co.  t.  Hague  (Kan.  Snp.) 
38  Pac.  257;  RaUroad  Co.  v.  Perkins.  125  HI. 
127,  17  N.  E.  1;  Winstanley  v.  Railway  Co., 
72  Wis.  375,  39  Pac.  856;  Guggenheim  v.  Rail- 
way Co.,  66  Mich.  150,  33  N.  W.  161.  These 
cases  all  hold  that  reg^ulatlona  by  ordinance 
or  statute  of  the  speed  of  trains  and  of  the 
giving  of  signals  at  crossings  have  no  effect 
to  exempt  railroads  from  the  employment  of 
other  means  to  protect  persons  and  property 
at  crossings  when  the  exercise  of  due  care  re- 
quires the  employment  of  other  means.  We 
might,  for  the  purposes  of  this  case,  assume 
that  aU  the  statutory  provisions  on  the  subject 
of  ringing  the  bell  and  blowing  the  whistle 
on  approaching  crossings  were  abrogated  as 
to  all  streets  within  the  city  by  the  grant  of 
power  to  the  city  council  of  Grand  Forks  city 
to  legislate  on  the  subject;  and  we  might 
further  assume  that  the  council  had  failed  to 
exercise  this  power,  and  yet  It  would  be  just 
as  true  that  the  common-law  obligation  rest- 
ing on  the  defendant  to  use  due  care  to  pro- 
tect persons  and  property  at  this  crossing 
would  be  in  force  the  same  as  though  the 
general  statutory  provisions  were  applicable 
to  this  particular  crossing.  So  far  as  the  com- 
mon-law duty  is  concerned.  It  is  immaterial 
what  regulations  govern.  Nor  is  It  at  all  im- 
portant whether  there  are  any  regulations 
whatever  on  the  subject. 

We  have  investigated  the  defendant's  con- 
tention that  pialntia's  contributory  negligence 
was  established  as  a  matter  of  law  by  the  evi- 
dence he  adduced.  We  are  unable  to  reach 
this  condusioa.  That  question  was,  under 
the  evidence,  a  question  of  fact  for  the  jury. 
It  would  be  a  needless  expansion  of  this  opin- 
ion to  set  forth  here  the  evidence  bearing  on 
this  point. 

A  question  of  practice  remains  for  con- 
sideration. Before  the  argument  of  this  case 
on  the  molts,  the  defendant's  counsel  moved 
to  strike  out  the  bill  of  exceptions  on  the 
ground  that  It  was  settled  by  the  district 
judge  after  the  appeal  had  been  perfected. 
Xolwithstandlng  the  very  ingenious  argument 
of  defendant's  counsel,  we  are  clearly  of  opin- 
ion that  the  court  had  power  to  settle  the  bill, 
although  the  appeal  had  been  perfected.  The 
act  of  settling  a  bill  Is  not  the  taking  of  a 
new  step  In  the  case.  It  Is  merely  the  gather- 
ing up  and  bringing  upon  the  record  of  facts 
which  would  not  otherwise  appear  upon  the 
record.  The  settlement  of  a  bill  Is  in  further- 
ance of  the  Intelligent  exercise  by  this  court 
of  its  powers  of  review.  Without  such  a  bill 
the  case  could  not  be  reviewed  on  its  merits. 
By  settling  a  bill,  the  trial  judge  does  not  as- 
Hume  to  perform  any  new  judicial  act  in  the 
case  which  can  In  any  manner  affect  the  deci- 
sion appealed  from,  or  to  alter  in  any  man- 


ner the  condition  In  which  the  case  stood  at 
the  time  the  appeal  was  taken.  He  merely 
embodies  in  authentic  form  a  record  of  the 
proceedings  already  had,  and  on  which  his 
previous  judicial  action  was  predicated,  to 
the  end  that  the  api>ellate  court  may  deter- 
mine whether  such  previous  judicial  action 
was  legal  or  erroneous.  AU  the  adjudications 
seem  to  support  oiu*  view  that  the  trial  court 
had  .full  authority  to  settle  the  bill  after  the 
appeal  had  been  perfected.  James  v.  Import, 
19  Nev.  174,  8  Pac.  47;  Flynn  v.  Cottle,  47 
Oai  627;  National  City  Bank  of  New  York  v. 
NeTiv  York  Gold  Bxch.  Bank,  97  N.  Y.  645; 
Colbert  V.  Rankin,  72  CaL  107,  13  Pac.  491; 
I^iuyster  v.  Sniffen,  3  How.  Prac.  250;  State 
V.  Town  Board  of  Sup'rs  of  Delafield,  69  Wis. 
264,  34  N.  W.  123;  Hunnlcutt  v.  Peyton,  102 
U.  S.  333.  In  the  case  of  Moore  y.  Booker,  4 
N.  D.  643,  62  N.  W.  607,  we  practically  recog- 
nize this  power  as  existing  in  the  district 
courts,  but  we  there  held  that,  where  the 
original  record  has  been  transmitted  to  this 
court,  the  trial  Judge  cannot  amend  a  bill  of  ex- 
ceptions without  having  the  record  sent  back 
to  him.  that  he  may  have  before  him  the  bill  he 
desires  to  amend.  In  that  case  the  application 
was  not  to  settle  a  bill  before  argument  in  this 
court,  but  to  amend  a  bill  already  settled; 
and  this,  too,  at  a  time  subsequent  to  the  argu- 
ment of  the  case  on  the  merits.  The  case  did 
not  disclose  the  fact  that  the  party  applying 
for  the  amendment  might  not,  by  the  exercise 
of  reasonable  diligence,  have  ascertained  the 
error  in  the  bill  at  the  time  It  was  originally 
settled,  or  at  least  before  final  argument  in 
this  court  After  a  case  has  been  submitted 
to  this  court  on  the  merits,  and  the  work  of  in- 
vestigation has  commenced,  parties  will  not 
be  allowed  the  privilege  of  amending  the  rec- 
ord except  on  condition  of  making  a  very  sat- 
isfactory showing,  and  that  showing  must  be 
made  in  this  court,  and  this  court  will  in  all 
such  cases  determine  whether,  under  the  cir- 
cumstances, the  record  should  be  sent  back 
for  correction.  Such  belated  applications  re- 
sult In  delay  to  the  adverse  party,  whose 
rights  and  interests  are  not  to  be  ignored  In 
passing  on  the  question  whether  he  shall  be 
subjected  to  the  delay  and  expense  conse- 
quent upon  the  remanding  of  the  record  for 
amendment;  such  remanding  of  the  record 
for  amendment  usually  necessitating  a  con- 
tinuance of  the  case  to  the  next  term,  and  a 
new  argument  at  that  term  upon,  perhaps,  an 
entirely  dlffe:-ent  record.  We  think  the  trial 
judge  had  full  power  to  settle  the  bill  not- 
withstanding the  fact  that  the  appeal  had 
been  perfected,  the  original  record  in  the  case 
still  being  In  the  district  court.  But  for  the 
error  already  alluded  to,  the  Judgment  is  re- 
versed, and  a  new  trial  Is  ordered.   AU  concur. 
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STATU  T.  PANCOAST.i 

(Supreme  Court  of  North  Dakota.     June  5, 

1896.) 

Crim IKAL   Law  —  Cbasob  of   V«no«  —  8«TTIH« 

ASIDB  INFORMATIOS  —  JdRT  —  CBALLK»0B8-^- 
DICTMBNT  — InDOKSEMBNT  OF  W1TSES8B8  —  KTI- 
DENOB    —    CROSS-EiaMIUATION    —    COLLATBRAL 

Crimes— Pbivii.boe   of   Withmb— Crbdibilitt 

— HomOIDB— BTIDBKOB— ISBTBOOTIONS— CUSTO- 
BY  Of   JORT. 

L  Under  section  7312,  Comp.  Laws,  pro- 
riding  for  a  change  of  place  of  trial  in  certain 
criminal  cases,  a  trial  does  not  begin  until  the 
jury  is  impaneled;  and  a  change  of  venue  grant- 
ed before  that  time  is  granted  'before  the  trial 
is  begun." 

2.  Where  an  accused  charged  with  the 
crime  of  murder  has  established  his  right  to  a 
change  of  place  of  trial  to  the  satisfaction  of 
the  court,  he  may,  in  open  court  consent  th*t 
the  case  be  sent  for  trial  to  the  district  court  of 
some  county  that  is  not  "near  or  adjoining"  the 
county  of  original  venue;  and,  after  trial  in  the 
court  to  which  the  case  is  so  sent  by  his  reijuest, 
he  cannot  be  heard  to  object  to  the  jurisdiction 
of  such  court. 

3.  A  motion  to  set  aside  an  information  can- 
not be  made  after  a  plea  of  not  guilty  and  one 
trial  uijon  that  plea.  Neitlier  can  the  point  be 
raised  by  motion  in  arrest  Under  our  stat- 
utes, a  motion  in  arrest  only  reaches  defects 
that  are  available  on  demurrer. 

4.  While  a  jury  was  being  impaneled,  the 
state  had  exercised  five  of  the  six  peremptory 
challenges  allowed  by  law.  The  state  chal- 
lenged a  proposed  juror  for  cause.  The  exam- 
ination of  the  juror  disclosed  that  he  was  gen- 
erally disqualified.  The  court,  however,  denied 
the  challenge,  and  thereupon  the  state  chal- 
lenged the  juror  peremptorily.  Immediately 
thereafter  the  court  sustained  the  challenge  for 
cause,  and  the  juror  stepped  aside,  {subse- 
quently the  court  permitted  the  state  to  exer- 
cise another  peremptory  challenge.  Beld  no 
error. 

5.  It  is  the  duty  of  the  state'*  attorney  to 
indorse  upon  an  information,  at  the  time  of 
filing  the  same,  the  names  of  all  witnesses 
for  the  state  known  to  him  at  that  time;  and 
ordinarily  no  witnesses  should  be  permitted  to 
testify  for  the  state  whose  names  are  not  so 
indorsed,  unless  it  is  clearly  made  to  appear 
that  such  witnesses  were  not  known  to  the 
state's  attorney  at  the  time  of  filing  the  Informa- 
tion; but  upon  a  second  trial  upon  the  same  in- 
formation uiis  rule  will  not  apply  to  witnesses 
for  the  state  who  testified  upon  the  first  trial, 
without  objection  on  the  part  of  the  accused. 

6.  It  is  not  error  to  permit  preliminary 
questions  to  be  answered  when  such  answers 
lead  up  to  or  connect  what  follows  either  in  the 
testimony  of  the  witness  under  examination  or 
any  other  witness  who  testifies  in  the  case,  eren 
though  the  relevancy  of  such  questions  may  not 
be  apparent  when  aaked. 

TT  An  accomplice,  as  a  witness,  cannot  by 
any  means  corroborate  himself,  within  the 
meaning  of  the  statute  which  requires  the  testi- 
mouy  of  an  accomplice  to  be  corroborated  in  or- 
der to  warrant  conviction;  but  the  state  has  the 
right  to  introduce,  through  the  accomplice,  all 
matters  of  probative  force  in  the  case  to  which 
he  can  testify,  whether  written  or  otherwise,  in 
order  to  make  his  testimony  as  strong  and-  in- 
herently probable  as  the  facts  will  warrant. 

8.  The  flight  and  secretion  of  the  accused 
may  always  be  shown;  and,  to  this  end,  it  is 
entirely  proper  to  prove  by  the  ofiicers  of  the 
law  what  steps  were  taken  by  them  to  locate 
and  arrest  the  accused. 

0.  W^hile  it  is  true  in  this  jurisdiction  that 
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the  crosa-examination  of  a  witness  (except  ai 
to  matters  affecting  credibility)  moat  be  ext- 
fined  to  the  subjects  to  which  the  direct  exari- 
Ination  was  addressed,  yet  this  does  not  liiai: 
crosa-examination  to  the  particular  facts  t» 
which  the  witness  testified  on  direct  examiat- 
tion.  A  subject,  having  been  once  opened,  maj 
be  exhausted. 

10.  For  the  purpose  of  affecting  the  credi- 
bility  of  a  witness,  it  is  proper  to  ask  him  oa 
cross-examination  questions  the  answers  ta 
which  may  tend  to  degrade,  disgrace,  or  ciiia- 
inate  him;  but  this  is  subject  to  his  constin- 
tional  privilege  to  refuse  to  answer  any  ques- 
tion the  answer  to  which  will  tend  to  criminate 
him. 

11.  A  defendant  in  a  criminal  case  who  take* 
the  witness  stand  in  his  own  behalf  is  subject 
to  the  same  rules  of  cross-examination  that  gov- 
ern other  witnesses;  and  he  is  required  to  an- 
swer any  relevant  and  proper  question  on  cros>- 
examiuatioD  that  will  tend  to  coDTict  him  of  the 
crime  for  which  he  is  being  tried,  even  though 
such  answer  may  also  tend  to  convict  him  of 
some  collateral  crime. 

12.  It  is  j^roper,  in  a  criminal  case,  to  prove 
the  commission  by  the  accused  of  another  and 
collateral  crime,  where  such  crime  famishes  s.    \ 
motive  for  the  oonunission  of  the   crime  for 
which  the  accused  is  being  tried;  and  where  the    I 
accused,  as  a  witness  for  himself,  has  deiiiei    , 
the  existence  of  the  motive  which  the  evideiii>*    ' 
of  the  state  tended  to  show  prompted  the  com-    , 
mission  of  the  crime  for  which  he  is  being  tnet:, 

it  is  proper  to  show  by  him,  on  cross-examina- 
tion, the  commission  of  the  collateral  crime  tha: 
furnishes  such  motive. 

13.  For  the  purpose  of  showins  motive,  the 
remoteness  in  point  of  time  of  the  coiumissioii 
of  the  collateral  crime  cannot  be  considered; 
the  sole  question  being  whether  it  furnished  aa 
active,  existing  motive  for  the  oonunission  of 
the  crime  for  which  the  party  is  on  triaL 

14.  A  defendant  in  a  criminal  case,  who  be- 
comes a  witness  in  his  own  behalf,  while  he 
tiiereby  waives  his  constitutional  privilege  of 
not  answering  proper  questions  that  may  tend 
to  convict  him  of  the  crime  for  which  he  is  oa 
trial,  does  not  thereby  waive  his  privilege  to 
decline  to  answer  questions  the  answers  to 
which  may  tend  to  convict  him  of  collateral 
crimes,  when  such  questions  are  asked  solely 
to  affect  his  credibility. 

15.  A  witness  who  desires  to  claim  his  conni- 
tutional  privilege  of  declining  to  answer  a  ques- 
tion, on  the  ground  that  the  answer  will  tend 
to  criminate  Lim,  must  make  his  claim  in  per- 
son, and  under  the  sanctity  of  his  oath,  and 
with  sufiicient  definiteness  to  render  his  daia 
clear  to  the  court;  otherwise,  he  cannot  com- 
plain if  his  privilege  is  denied. 

16.  Even  when  the  witness  is  also  the  party 
defendant,  he  cannot  claim  his  privilege  thrcnfli 
his  attorney;  hue  it  is  highly  proper  in  such  a 
case  that  the  attorney  suggest  to  the  coort  that 
the  witness  be  apprised  of  his  constitutional 
rights. 

17.  When  it  is  sought  to  impair  the  credibil- 
ity of  a  witness  on  cross-examination  by  shav- 
ing bad  moral  character,  the  interrogatories 
should  be  confined  to  specific  facts,  and  shouli 
be  so  framed  that  the  witness  can  squarely  ad- 
mit or  deny.  Insinuating  qnestiouR,  from  which 
a  possible  inference  of  guilt  as  to  collateiml 
crimes  might  arise,  are  not  proper. 

18.  Nor  does  it  impair  the  credibility  of  a 
witness  to  show  the  commission  of  a  collatenl 
crime  more  than  20  years  before  the  examina- 
tion. There  has  been  ample  time  to  repent  and 
atone.  The  offense  ma^r  have  been  for^ven  and 
forgotten,  and  public  interest  demand  that  it 
be  left  buried  in  its  seclusion. 

19.  W^here  evidence  is  properly  admitted  ia 
the  case  for  one  purpose,  it  will  not  be  presum- 
ed, in  the  absence  of  all  showing,  that  it  wai 
considered  for  a  purpose  for  which  it  was  not 
proper;     particularly   when   the   court,    in   its 
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charge,  directs  the  jury  to  conBider  it  only  for 
the  proper  purpose. 

20.  The  remarks  of  counsel  in  addressing  the 
jnrj  are  largeiy  within  the  discretion  of  the 
trial  court,  and  no  error  will  be  declared  there- 
on except  in  case  of  a  clear  abuse  of  discretion. 
Counsel  sfaoDld  not  t>e  fettered  In  arguing  his 
ease  to  the  jury.  Objectionable  remarks  in  this 
case,  with  the  mlinea  and  Instmctions  of  the 
court  thereon,  considered,  and  held  not  error. 

21.  Instructions  of  the  court  in  this  case  ex- 
amined, and  h<Ul  not  Tulnerable  to  the  general 
objections  that  they  "inraded  the  proTince  of 
the  jury,"  or  were  "argmnentatlTe,"  or  "as- 
.siuucHl  that  certain  facts  were  proren"  or  were 
"prejudicial  to  the  accused." 

22.  Plaintiff  in  error  requested  that  a  large 
number  of  instructions  be  giren  to  the  jury, 
some  of  them  correctly  stating  the  law  applica- 
ble to  the  case,  and  ouers  not.  They  were  all 
refused,  but  the  court,  in  its  charge,  had  fully, 
fairly,  and  correctly  covered  every  point  upon 
which  instmctions  were  re<)neBted.  Held,  no 
error  in  refusing  the  instructions  requested. 

23.  It  is  the  duty  of  the  court  to  properly 
control  and  restrain  counsel  in  the  matter  of 
cross-examining  witnesses.  In  doing  so  in 
this  case,  there  were  passages  between  court 
and  counsel  indicative  of  some  feeling  and  ill 
temper.  If  there  was  anything  connected  with 
this  matter  prejudicial  to  the  accused.  It  was 
fully  cored  by  an  instruction  which  called  the 
attention  of  the  jury  to  the  specific  matters,  and 
directe^l  them  not  to  permit  such  matters  to 
prejudice  them  against  the  accused  in  any  man- 
ner. 

24.  Where,  after  the  jury  had  been  sworn 
and  placed  in  charge  of  bailiffs,  and  before  the 
case  was  fully  submitted  to  them,  the  jurors 
separate  without  the  consent  of  the  court,  under 
circumstances  which  give  an  opportunity  for 
the  exerdse  of  improper  iniinences  over  the 
jurors,  prejudice  to  the  accused  will  be  pre- 
sumed; and,  when  such  separations  are  brought 
to  the  attention  of  the  court  by  affidavit  on  mo- 
tion for  new  trial,  the  burden  is  on  the  state  to 
overcome  such  presumption  of  prejudice.  But 
when  the  counter  affidavits  of  the  state  fully 
meet  every  point  raised  in  the  affidavits  for  the 
motion,  and  show  clearly  that  no  improper  influ- 
ences were  used  or  attempted,  such  separations 
furnish  no  ground  for  new  trial. 

25.  While  the  jury  was  so  in  charge  of  the 
bailiffs,  and  before  the  case  was  finally  submit- 
ted to  them,  by  order  of  the  court,  and  with  the 
consent  of_  counsel  on  both  sides,  the  jurors 
were  permitted  to  attend  church  on  a  certain 
Sabbath;  and  a  portion  of  them,  in  charge  of  a 
bailiff,  did  attend  chnrch.  A  new  trial  was 
asked  upon  the  gronnd  of  improper  iniiaence 
e.Terted  over  them  by  reason  of  tte  nature  of 
the  sermon  to  which  they  listened;  but  held, 
that  no  prejudice  could  be  presumed;  and  held, 
further,  that  as  it  is  conceded  that  the  discourse 
n-as  not  delivered  with  any  intention  or  thought 
of  influencing  the  jury,  and  was  a  proper  and 
ordinary  emanation  from  a  Christian  pulpit, 
even  if  its  tendency  was  prejudicial  to  the  ac- 
cused he  cannot  be  heard  to  complain  thereof, 
after  consenting  that  the  jurors  might  attend 
church. 

26.  Evidence  examine*],  and  held  amply  snf- 
hoient  to  snstain  the  verdict. 

(Syllabus  by  the  C!ourt.) 

Error  to  district  court,  Caaa  eonnty;  Wil- 
liam B.  McConnell,  Judge. 

William  W.  Pancoast,  informed  against  as 
Myron  R.  Kent,  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

M.  A.  Hlldretb,  Jas.  K.  Campbell,  and  W. 
II.  Baroett  (C.  F.  Amidon,  of  counsel),  for 
plaintiff  In  error.    H.  6.  Voss,  State's  Atty., 


and  Jobn  F.  Cowan,  Atty.  G«n.  (W.  P.  Mil- 
ler, of  counsel),  for  the  State. 

BARTHOLOMEW,  J.  The  plaintiff  in  er- 
ror, William  W.  Pancoast,  was  Informed 
against  by  the  state's  attorney  of  Morton 
county,  under  the  name  of  Myron  R.  Kent; 
and,  by  such  information,  be  was  accused 
of  the  murder  of  one  Julia  G.  Kent,  in  said 
county,  ou  the  l&tb  day  of  Alarcb,  lHOi.  The 
information  was  dated  on  the  8tb  day  of  No- 
vember, 1891.  As  the  reconl  refers  to  plain- 
tiff in  ertOT  by  the  name  of  Kent,  we  shall 
use  the  same  name  in  this  opinion.  A  trial 
of  the  ease  resulted  In  a  venlict  of  guilty 
of  murder  In  the  first  degree,  and  the  death 
penalty  was  affixed.  The  Judgment  ou  the 
verdict  was  brought  to  tills  court  by  writ 
of  error,  and  was  reversed,  by  reason  of  the 
error  of  the  trial  court  in  refusing,  upon  a 
proper  application,  to  call  in  another  Judge 
to  sit  in  the  case,  and  a  new  trial  was  or- 
dered. See  4  N.  D.  677,  62  N.  W.  631.  In 
due  time,  after  the  record  In  the  case  was 
returned  to  the  district  court  of  Morton 
county,  .the  application  for  another  judge  was 
renewed;  and  Hon.  William  B.  McConnell, 
Judge  of  the  Third  Judicial  district,  was 
called  to  Bit  in  the  case.  Subsequently,  pro- 
ceedings were  bad  in  the  district  court  of 
Morton  coimty,  aud  before  Judge  McConnell, 
that  resulted  In  a  change  of  tlte  place  of  trial 
from  Morton  county,  in  the  Sixth  Judicial 
district,  to  Caas  county,  in  the  Third  dis- 
trict. A  trial  of  the  case  in  Cass  county  re- 
sulted in  a  second  verdict  of  murder  in  the 
first  degree,  with  the  death  penalty  affixed. 
The  Judgment  pursuant  to  that  verdict  is 
now  before  us  for  review.  The  trial  of  the 
case  In  district  court  occupied  some  three 
weeks  of  time,  and  was  most  ably  (even  bit- 
terly) contested  on  both  sides. 

There  Is  an  extended  assignment  of  er- 
rors, all  of  which  have  been  ylgoronsly  urged 
in  this  court  The  first  assignment  of  error 
that  we  shall  consider  relates  to  the  Juris- 
diction of  the  district  court  of  Cass  county 
to  try  the  case.  It  was  raised  after  verdict 
by  motion  in  arrest.  Without  expressing  any 
opinion  as  to  whether  or  not  it  could  prop- 
evly  be  raised  in  that  manner,  we  will  dis- 
pose of  It  on  its  merits.  The  point  is  based 
upon  the  contention  that  the  change  of  venue 
from  Morion  county  was  ordered  after  the 
trial  had  begun,  aud  hence  was  unauthor- 
ised, imder  section  7312,  Oomp.  Laws,  which 
authorizes  a  change  of  venue  In  such  cases 
"at  any  time  before  trial  is  begun,"  and,  as 
the  district  court  of  Morton  county  was 
without  the  power  to  order  the  change  of 
venue  at  that  time,  the  unauthorized  order 
conferred  no  Jurisdiction  upon  the  district 
court  of  Cass  covmty.  The  facts  were  that, 
when  the  case  was  called  for  trial  In  Morton 
county,  the  plaintiff  in  error  moved  for 
change  of  place  of  trial,  on  the  ground  of  bias 
and  prejudice  on  the  part  of  the  inhabitants 
of  said  county.    The  motion  was  supported 
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by  affidavits,  and  counter  affidavits  were 
filed  by  the  state,  and  oral  evidence  beaid  on 
the  motion.  Tbe  court  denied  the  motion, 
but  with  leave  to  renew  It  later.  An  attempt 
was  then  made  to  Impanel  a  Jury,  and  Jurors 
wpre  called  and  examined  on  their  voir  dire, 
until  the  regnJar  panel  was  exhausted,  and 
no  juror  had  been  accepted.  At  that  time 
the  court  intimated  to  counsel  for  plaintiff  In 
error  that,  If  tbe  motion  for  change  of  venue 
was  renewed,  he  felt  inclined  to  graut  it; 
whereupon  plaintiff  in  error,  both  by  counsel 
and  in  person,  asked  that  the  place  of  trial 
be  changed  to  Ca«8  county,  and  expressly 
agreed  that  the  case  should  be  tried  in  Cass 
county.  The  court,  acting,  we  are  botmd  to 
believe,  upon  the  affidavits  and  evidence  and 
the  added  knowledge  that  be  had  obtained 
in  the  attempt  to  Impanel  a  Juty,  and  upon 
the  express  agreement  stated,  ordered  the 
place  of  trial  changed  to  Cass  county.  We 
think  that,  so  far  as  the  simple  change  of 
vonue  was  concerned,  it  was  strictly  within 
tbe  statute.  There  was  no  second  applica- 
tion for  tbe  change.  It  was  simply  a  re- 
newal of  the  original  application,  made  on 
the  suggestion  of  the  court,  and  In  pursuance 
of  leave  expressly  reserved  in  tbe  original 
ruling,  clearly  showing  that  such  ruling  was 
tentaitive  only.  But,  further,  we  do  not  think 
the  trial  liad  begtm,  within  the  meaning  of 
the  statute,  when  the  application  was  re- 
newed. In  construing  another  section  of  the 
Code  of  Criminal  Procedure,  we  held,  in 
State  v.  Haaledail,  2  N.  D.  621,  52  N.  W. 
315,  that  tbe  trial  began  after  the  Jury  was 
impaneled.  It  is  dearty  In  the  Interests  of 
Justice  to  persons  accused  of  crime  that  this 
section  should  receive  the  same  construc- 
tion, and  there  is  ample  authority  to  support 
this  ruling.  Price  t.  State,  8  GIU,  296;  Smith 
V.  State,  44  Md.  530;  JenkB  t.  State,  39  Ind. 
1;  Weaver  v.  State,  83  Ind.  289;  Hunnel  v. 
State,  86  Ind.  431;  Edwards  v.  State,  26  Atk. 
444.  The  wording  of  section  8111  of  the  Re- 
vised Codes  of  this  state  differs  to  such  an 
extent  from  the  wording  of  section  7312  of 
the  Compiled  Laws,  under  which  this  action 
was  tried,  that  we  may  be  required  to  rule 
differently  In  cases  tried  under  the  Revised 
Codes.  We  take  Judicial  notice,  however, 
that  Cass  county  is  not  a  near  or  adjoining 
county  to  Morton,  nor  was  It  claimed  that  an 
impartial  trial  could  not  be  bad  In  any  of 
tbe  intermediate  counties.  But  the  district 
conrt  of  Cass  county  had  full  jurisdiction  to 
try  felonies.  Plaintiff  In  error  asked  that  the 
case  be  sent  to  that  county,  and  expressly 
agreed  In  opem  court  that  it  might  be  tried 
In  such  county.  It  is  well  settled  by  the  au- 
thorities that  the  right  to  a  change  of  venue 
having  been  established,  and  having  thus  se- 
lected the  tribunal  by  which  he  would  be 
tried,  such  tribunal  having  full  jurisdiction 
to  try  offenses  of  the  kind  charged,  and  hav- 
ing been  tried  by  that  tribunal,  plaintiff  In 
error  cannot,  after  verdict,  be  heard  to  ques- 
tion the  Jurisdiction  of  the  court,  or  to  al- 


lege that  the  change  should  bare  been  to 
some  other  county.  Llghtfoot  ▼.  Com.,  «ij 
Ky.  524;  Hourlgan  v.  Com.,  94  Ky.  520.  S 
S.  W.  356;  State  v.  Potter,  10  Kan.  80;  State 
V.  Kindig  (Kan.  Sup.)  38  Pac.  1028;  People 
V.  Fredericks,  106  Cal.  5K,  89  Pac.  944;  State 
V.  Gamble,  119  Mo.  427,  24  S.  W.  1030. 

When  tbe  case  was  called  for  trial  in  Case 
county,  plaintiff  In  error  moved  to  set  aside 
the  information,  on  the  ground  that  it  nv 
not  verified  as  the  law  requires.     Tbe  in- 
formation was  verified  by  tta«  state's  attor- 
ney of  Morton  county,  to  tbe  effect  that  be 
believed  It  to  be  true.    Without  in  any  man- 
ner intimating  that  this  was  not  a  good  veri- 
fication, we  think  the  motion  came  too  late. 
Our  statutes,  as  found  In  the  Compiled  Laws 
of  1887,  were  framed  when  accused  persoDs 
were  presented  by  Indictment,  and  not  by  in- 
formation; but  chapter  71   of  tbe   Laws  of 
1890  substitutes  an  Information  by  the  state's 
attorney  toi  the  indictment  of  a  grand  jmr. 
and  section  5  of  said  act  declares  that  tbe 
proceedings   under   indictment   sbould,   "as 
near  as  may  be,  apply  to  prosecutions  by  is- 
formations."    Section  7283  of  the   CompUed 
Laws  specifies  the  g^round  for  setting  aside 
an  indictment;  and   these  grounds,  as  ap- 
plied to  an  Information,  wonid  cover  a  de- 
fective voriflcation.     The  next  section  prn- 
vldes:  "If  the  moti(»i  to  set  aside  the  indict- 
ment be  not  made,  the  defendant  is  preclud- 
ed  from   afterwards   taking  the   objectiao.' 
mentioned  in  the  last  section."     Tbe  sub- 
stance and  almost  the  language  at  ttteee  pr<>- 
vlslons  was  bMTowed  frcHn  Minnesota.    Set 
chapter  110,   Gen.   St.  1878.     Tbe    supreme 
court  of  Minnesota,  In  State  v.  Schumm,  4T 
Minn.  373,  50  N.  W.  362,  and  State  v.  Diet. 
47  Mbin.  375,  50  N.  W.  362,  held  that  a  mo- 
tion to  set  aside  the  indictment  could  not  be 
made  after  plea  entered.    In  this  case,  plala- 
tifl  in  error,  prior  to  his  first  trial,  was  rego- 
larly  arraigned,  and  pleaded  not  guilty.    He 
bos  never  withdrawn,  or  asked  to  witbdrav. 
that  plea   for  any   purpose   whatever,  and 
hence  the  motion  to  set  aside  the  inf  ormatioii 
came  too  late.    But  counsel  sought  to  save 
the  point  by  motion  in  arrest     It  lias  bees 
held  in  Minnesota  that  a  matto-  which  might 
furnish  a  ground  for  a  motion  to  set  aside 
an  indictment  cannot  be  raised  by  demurrer 
or  in  any  manner  except  by  sucli   motioD. 
State  V.  Biecht  41  Minn.  50,  42  N.  W.  602L 
By  section  7452,  Comp.  Laws,  the   gronods 
for  motion  in  arrest  are  tbe  same  as,  and 
none  other  than,  the  grounds  for  a  demum>r 
to  the  Information,  as   specified   In   aertiuD 
7202,  Comp.  Lawa    As  the  objection  nnJtf 
couslderatiom  was  proper  gruund  for  motion 
to  set  aside,  and  was  not  proper  ground  for 
demurrer,  it  follows  that  it  cannot  be  rai$t<l 
by  motion  In  arrest    Learned  counsel  admi: 
in    argument  that  tbe  point   could    not  be 
raised  on  demurrer,  and  this  must  be  so  be- 
cause, under  our  practice,  a  demurrer  goes 
only  to  the  body  of  tbe  information. 

In  tbe  process  of  hnpanellng  the  trial  Jtur. 
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one  Holzer  was  called  as  a  juror,  and  was 
ctmllenged  by  the  state  for  cause.  In  sup- 
port of  this  challenge,  Holzer  was  exam- 
ined under  oath  as  to  bis  qualitlcations.  Uls 
answers  disclosed  a  state  of  disqualificatlou 
that  would,  as  we  view  it,  have  fully  war- 
ranted the  court  in  sustaining  the  challenge. 
The  record,  however,  recites:  "The  court 
denies  the  state's  challenge  for  cause,  and 
the  state  exercises  a  peremptory  challenge. 
At  this  time  the  court  sustains  the  challenge 
for  cause."  The  plaintiff  In  error  excepted 
to  this  last  ruling,  on  the  ground  that  its  ef- 
fect was  to  extend  to  the  state  an  additional 
peremptory  challenge.  Prior  to  that  time 
the  state  had  exhausted  five  of  the  six  per- 
emptory challenges  allowed  by  law.  Subse- 
quently, one  Gruso  was  called  as  a  juror, 
and  was  challenged  peremptorily  by  the 
state,  and  stood  aside.  Plaintiff  In  error  ex- 
cepted to  this  ruling,  upon  the  ground  that 
the  state  had  used  its  sixth  and  last  per- 
emptory challenge  upon  Holzer.  These  ex- 
ceptions cannot  be  sustained.  Nor  can  we 
for  a  moment  entertain  the  suggestion  tnat 
the  trial  court,  by  reversing  its  ruling  as  to 
the  juror  H<rizer,  manifested  any  bias  or 
favoritism  towards  the  state.  Indeed,  the 
suggestion  approaches  the  absurd,  as,  had 
such  been  the  case,  the  court  would  cer- 
tainly have  sustained  the  challenge  for 
cause  In  the  first  Instance,  as  In  fact  It  ought 
to  have  done.  In  denying  the  challenge  the 
state  was  wronged,  and  In  changing  the  rul- 
ing the  state  had  restored  to  It  that  which 
it  had  been  Improperly  compelled  to  use  In 
rejecting  Hc^lzer.  It  must,  we  think,  be  con- 
ceded, that  a  court  may,  in  the  process  of  im- 
paneling a  jury,  reverse  Its  own  rulings; 
and,  tbe  last  ruling  being  correct.  It  would, 
indeed,  be  a  novel  doctrine  that  either  party 
could  assign  as  error  that  the  court  did  not 
adhere  to  an  erroneous  ruling.  See  State  v. 
Cohn,  9  Nev.  179. 

When  tbe  Information  was  filed,  the  names 
of  bat  two  witaesses  were  indorsed  th»«on, 
and  tbelr  testimony  simply  proved  tbe  cor- 
pus delicti,  about  which  there  was  no  con- 
troversy. Many  other  witnesses  were  call- 
ed by  the  state,  and  plaintiff  in  error,  In 
each  case,  objected  to  such  witnesses  giving 
any  testimony  in  the  case,  on  the  ground 
that  their  names  were  not  Indorsed  on  the 
information.  Section  2,  c.  71,  Laws  1890 
(being  the  statute  authorizing  prosecutions 
by  information),  provides  that  the  state's 
attorney  shall  Indorse  on  the  information 
"the  names  of  all  witnesses  for  the  prosecu- 
tion known  to  him  at  the  time  of  filing  the 
same;  bat  other  witnesses  may  testify  on 
the  trial  of  such  cause  In  behalf  of  the 
prosecution  thereof  the  same  as  if  their 
names  had  been  indorsed  thereon,"  Similar 
statutory  provisions,  though  usually  more 
stringent  In  their  terms,  are  almost  univer- 
sal. The  practice  of  indorsing  the  names  of 
witnesses  for  the  prosecution  upon  the  in- 
dictment or  information  has  long  prevailed 


in  this  country  and  England.  The  object  is 
to  apprise  the  accused  beforehand  of  the 
names  of  the  witnesses  against  him,  to  the 
end  that  he  may  Investigate  their  characters 
and  antecedents,  and  be  the  better  prepared 
to  meet  and  overcome  or  weaken  tbelr  testi- 
mony by  counter  testimony  gathered  in  ad- 
vance of  the  trial.  It  is  repugnant  to  the 
instincts  of  justice  that  an  accused  should 
be  required  to  battle,  it  may  be  for  his  life, 
In  total  Ignorance  of  the  witnesses  by  whose 
words  the  state  expects  to  condemn  him, 
and  thus,  necessarily,  wholly  unprepared  to 
subject  them  to  those  tests  of  accuracy  and 
credibility  so  potent  In  the  investigation  of 
truth.  In  People  v.  Hall,  48  Mich.  482,  12 
N.  W.  665,  the  court  said:  "The  court  al- 
lowed the  names  of  several  witnesses  to  be 
added  to  the  information  during  the  trial, 
under  objection,  without  any  showing  that 
they  were  not  known  earlier  and  in  time  to 
give  defendant  notice  in  season  to  anticipate 
their  presence  before  trial.  The  statute  Is 
explicit  that  this  shall  be  done  before  trial, 
where  witnesses  are  known.  Section  7938 
[Ciomp.  Laws].  This  Is  not  a  mere  formal- 
ity; and,  wherever  it  has  been  provided  for 
by  statute,  it  has  been  treated  as  a  substan- 
tial right"  See,  also.  State  v.  Reddlngton 
(S.  D.)  64  N.  W.  170. 

When  plaintiff  in  error  objected  to  the  tes- 
timony of  witnesses  whose  names  were  not 
on  the  Information,  he  offered  to  prove  that 
such  witnesses  were  known  to  tbe  prosecut- 
ing attorney  when  the  information  was  filed, 
and  the  court  heard  evidence  on  tbe  point 
The  objection  was  overruled.  If  this  rul- 
ing rested  only  upon  the  evidence  adduced, 
we  should  hesitate  to  sustain  it  Indeed,  It 
Is  difficult  to  conceive  how  an  information 
can  be  verified  by  the  state's  attorney  with- 
out his  having  some  definite  knowledge  of 
the  source  or  sources  of  evidence  upon  which 
tbe  state  relies  for  a  conviction.  But  in 
this  case  there  had  been  one  trial  of  the 
case.  For  months  plaintiff  in  error  had 
known  who  the  important  witnesses  for  the 
state  were,  and  also  what  their  testimony 
was.  All  the  purposes  for  which  the  law 
required  their  names  to  be  indorsed  on  tbe 
Information  had  been  fully  met  Hence 
there  could  have  been  no  prejudicial  error 
In  the  court's  ruling  so  far  as  It  related  to 
witnesses  that  were  used  on  the  former  trial. 
Section  7250,  Comp.  Laws,  reads:  "No  in- 
dictment Is  insufficient  nor  can  the  trial, 
judgment  or  other  proceedings  thereon  be 
affected,  by  reason  of  a  defect  or  imperfec- 
tion in  matter  of  form,  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits."  Two  wit- 
nesses were  used  by  the  state  on  the  second 
trial  whose  names  were  not  on  the  informa- 
tion, and  who  were  not  used  on  the  first 
bnt  It  Is  clear  from  the  evidence  that  they 
were  not  known  to  the  prosecution  when 
the  information  was  filed.  However,  had 
this  objection  been  seasonably  made  at  the 
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first  trial.  It  might  hare  proved  fatal  We 
cannot  Indorse  counsel's  position  that,  unaer 
our  statute,  all  witnesses  can  testify,  wheth- 
er their  names  are  indorsed  or  not  We  can- 
not permit  the  latter  clause  of  the  proylsion 
to  thus  emasculate  and  destroy  the  former. 
True,  the  statute  says,  "But  other  witnesses 
may  testify  for  the  state  the  same  as  though 
their  names  were  Indorsed  on  the  informa- 
tion;" but  such  "other"  witnesses  must  be 
witnesses  who  were  not  known  to  the  prose- 
cutor when  he  filed  the  information.  Prose- 
cutions by  Information  are  an  innovation. 
The  law  authorizing  them  places  a  great 
power  in  the  hands  of  one  man,  and  that 
power  should  not  be  abused.  Public  prose- 
cutors must  treat  those  whom  they  accuse 
of  crime  with  perfect  fairness. 

Barle  Kent,  the  son  of  deceased  and  the 
accused,  was  a  witness  for  the  state  in  this 
case,  and  several  questions  were  aslced  this 
witness,  and  answered,  over  defendant's  ob- 
jections, which,  standing  alone,  would  have 
no  bearing  upon  any  issue  in  the  case.  But 
aU  such  questions  were  preliminary  In  their 
nature,  and  became  competent  by  reason  of 
what  followed  either  in  his  own  testimony 
or  that  of  the  witness  and  accomplice  Swl- 
densky.  This  practice  is  universal  and  ab- 
solutely necessary  to  the  due  administra- 
tion of  Justice,  and  no  authorities  need  be 
cited  to  support  it.  A  careful  examination 
of  this  evidence  discloses  no  legal  prejudice 
to  plaintitC  in  error. 

A  large  number  of  assignments  of  error 
are  directed  against  the  ruUngs  of  the  court 
upon  the  admission  of  evidence  during  the 
examination  of  the  witness  Swidensky.  The 
testimony  of  this  witness  was  exceedingly 
important  He  was  the  confessed  accom- 
plice, the  man  who  fired  the  shot  that  killed 
Mrs.  Kent  Without  his  testimony  it  is  safe 
to  say  that  no  conviction  would  have  been 
secured  on  the  trlaL  His  story  was  revolt- 
ing in  its  details,  and,  if  true,  showed  a 
depth  of  depravity,  both  on  bis  part  and 
that  of  the  plalntlfT  in  error,  that  humanity 
seldom  reaches.  In  view  of  the  prominence 
of  this  witness  in  the  case,  we  will  notice 
these  assignments  at  some  length. 

Two  assignments  relate  to  questions  that 
were  asked  for  the  purpose  of  showing  what 
personal  property  Kent  had  on  his  farm  at 
the  time  of  the  murder.  On  the  former 
trial,  Kent's  absence  from  home  at  the  time 
of  the  murder,  and  his  subsequent  flight 
and  efforts  to  elude  officers  that  were  In  puis 
suit  of  him,  were  attempted  to  be  accounted 
for  on  the  theory  that  he  had  embezzled 
$300  or  $400  belonging  to  certain  insurance 
companies  that  he  represented,  and  that  he 
left  home  the  day  preceding  the  murder  for 
the  purpose  of  raising  $300  with  wlilch  to 
cover  this  shortage,  and,  failing  in  that,  he 
fled,  and  tried  to  elude  the  officers,  because 
he  thought  they  were  after  him  for  that  of- 
fense. The  object  of  the  state  in  asking  the 
questions  was  to  show  that  he  had  property 


out  of  which  he  could  realize  the  sum  of 
$300,  and  hence  his  story  was  false.  Troc, 
this  evidence  might  more  properly  bave  bees 
reserved  for  rebuttal;  but  it  is  only  in  a 
few  well-recognized  instances  that  error  cai: 
be  assigned  upon  the  order  of  proof,  cer- 
tainly not  in  this  instance. 

Again,  the  witness  was  asked:  "State  vtxi 
his  [Kent's]  habits  were  with  respect  to  go- 
ing and  coming  to  the  house  and  the  office." 
This  was  proper.  The  witness  testified  that 
the  conspiracy  was  first  broached  by  Kent 
while  witness  was  driving  him  from  his 
house  to  his  office.  Kent  testified  to  Ils 
habits  in  this  respect  and  his  testimonj 
agreed  with  that  of  the  witness. 

Another  assignment  is  directed  at  a  qnes- 
tion  that  simply  required  the  witness  to 
state  the  circumstances  under  which  be  was 
arrested,  and  was  clearly  proper. 

A  number  of  assignments  of  error  are  di- 
rected against  the  little  black  book,  knonn 
as  "Exhibit  C,"  that  figured  so  promlnenrlr 
upon  the  former  trial.  It  Is  sufficient  here 
to  say  that  It  was  a  small  blank  boodE,  sndk 
as  is  frequently  carried  in  the  pocket;  aiul 
in  it  Swldensky  swore  that  he  had  wrinen 
out  in  fuU,  but  in  the  Bohemian  language, 
and  at  Kent's  dictation.  Just  what  he  shookl 
say  at  the  coroner's  Inquest  coac^ralng  the 
manner  In  which  Mrs.  Kent  met  ber  death. 
He  also  testified  that  he  finished  the  writing 
In  the  book  on  Sunday  morning  pteoeding 
the  homicide,  and  that  Kent  urged  him  to 
study  It  undl  he  had  his  story  therougU? 
conmiltted  to  memory,  and  then  destroy  the 
book.  But  the  book  was  on  his  person  when 
he  was  arrested,  and  was  taken  by  ibt 
sheriff.  But  as  the  writing  In  tbe  book  was 
in  the  Bohemian  language,  the  sheriff  knew 
nothing  about  what  it  contained  until 
months  later.  At  the  coroner's  inquest  held 
immediately  after  the  murder,  Swldensky 
did  tell  practically  the  identical  story  ibai 
was  afterwards  found  to  be  written  In  tlie 
book.  This  book  was  received  In  evidence 
over  the  objection  of  the  defendant  We 
ruled  In  the  former  opinion  that  the  txKk 
was  properly  received,  but  counsel  again  at- 
tack certain  questions  concerning  tbe  book, 
with  great  ability  and  zeal;  insisting  tltat 
they  were  asked  simply  to  corroborate  Swi- 
densky's  sworn  statements,  and  that  notih 
Ing  that  the  accomplice  may  have  done  aoO 
nothing  that  he  may  do  or  say  after  th^ 
homicide  can  be  used  to  corroborate  iiiiz. 
Counsel  misapplies  the  law  relating'  to  tli' 
corroboration  of  an  accomplice.  True  it  is 
that  no  conviction  can  be  had  upon  the  tes- 
timony of  tbe  accomplice  alone;  and  it 
matters  not  how  inherently  probable  tba: 
testimony  may  be.  It  may  be  so  connected 
with  and  related  to  known  facts  and  condi- 
tions as  to  render  fabrication  impossibie. 
and  produce  absolute  moral  conviction  of  its 
truthfulness.  Still,  standing  alone,  it  can- 
not under  the  statute,  warrant  conviction. 
It  must  be  corroborated  by  some  evidence 
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tending  to  connect  the  accosed  witb  the  com- 
mission of  the  offense,  and  this  eyidence 
must  come  from  an  entirely  independent 
source.  It  may  be  but  slight,  and  wholly 
iusofflcient  in  itself  to  procure  a  conviction; 
yet,  if  it  reasonably  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense, 
the  statute  is  satisfied.  But  in  such  a  case 
tlie  state  must  still  place  its  main  depend- 
ence for  conviction  upon  the  testimony  of 
tbe  accomplice.  The  corroborating  testi- 
mony required  by  the  statute  may  in  no 
manner  strengthen  the  particular  facts  to 
wtiich  the  accomplice  testifies.  It  is  the 
right  of  the  prosecution  to  make  the  testi- 
mony of  the  accomplice  as  strong  and  as  in- 
herently probable  as  the  case  will  admit; 
and,  because  one  portion  of  his  testimony 
may  tend  to  maJke  another  more  probable, 
—may  strengthen  and  support  it,— he  is  not 
thereby  corrol>oratIng  liimself,  within  the 
meaning  of  the  statute.  All  the  questions 
asked  the  witness  for  the  puriKtse  of  show- 
ing under  what  circumstances  and  when  the 
IxK>k  was  taken  from  him,  and  that  it  was 
in  ttie  same  condition  when  produced  at  the 
trial  as  when  taken  from  him,  were  clearly 
competent 

We  have  discussed  only  such  assignments 
relating  to  Swidensky's  testimony  as  are  ar- 
gued in  the  brief.  Others  were  made,  but 
an  inspection  shows  them  to  be  without 
merit,  as  counsel  concedes  by  not  arguing 
them. 

A  presumption  of  guilt  arises  from  flight 
This  presumption  will  have  more  or  less 
force,  according  to  the  facts  and  circumstan- 
ces attending  it  But  the  flight  with  its  at- 
tendant facts  and  circumstances,  can  always 
gu  to  the  jury,  under  the  'Instructions  of  the 
court  as  to  how  Its  effect  should  be  weighed. 
Whart  Cr.  Ev.  |  12G»,  and  cases  cited.  For 
tbe  puri)ose  of  showing  flight  and  secretion, 
the  sheriff  of  Morton  county  was  asked  and 
permitted  to  answer  a  series  of  questions 
teudiug  to  disclose  what  he  did  by  way  of 
locating  and  arresting  the  defendant,  be- 
tween the  time  of  the  commission  of  the 
murder  and  his  final  arrest  on  September 
2d  following.  While  learned  counsel  do  not 
strenuously  contend  that  the  general  purport 
of  this  examination  was  improper,  yet  be 
docs  urge  that  certain  portions  of  tbe  an- 
swers of  the  witness  had  no  tendency  to 
establish  the  ultimate  fact  sought;  hence 
it  was  error  to  receive  such  portions,  or  per- 
mit them  to  stand.  We  may  concede  coun- 
sel's proposition  that  some  portions  of  the 
testimony  did  not  necessarily  tend  to  show 
dight.  For  instance,  the  facts  that  the  sher- 
iff got  out  a  large  number  of  circulars,  or 
sent  telegrams,  from  which  he  received  no 
results,  may  not  strongly  tend  to  establish 
Bight  or  secretion.  But  we  are  by  no  means 
prepared  to  accept  counsel's  conclusion  that 
this  is  necessarily  reversible  error.  We  do 
not  believe  there  is  a  court  of  last  resort  in 
the  United  States  that  would  hold  to-day 
v.67N.w.no.H— 67 


that  the  admission  of  Improper  testimony  Is 
necessarily  and  in  every  instance  ground  for 
reversal  Certainly,  the  authorities  cited  do 
not  support  the  docti-ine.  It  is  true,  gener- 
ally speaking,  and  {>articuiarly  in  criminal 
cases,  that  prejudice  will  be  presumed  from 
tlie  admission  of  Improper  testimony;  and, 
when  the  influence  of  such  testimony  upon 
the  Jury  is  to  any  extent  a  doubtful  ques- 
tion, courts  can  indulge  in  no  speculations, 
but  must  conclusively  presume  prejudice, 
and  correct  the  error.  But  when,  from  the 
character  of  the  Irrelevant  testimony  or 
from  the  record.  It  is  clear  that  no  prejudice 
could  result  in  any  conceivable  view  of  the 
case,  then  the  admission  of  such  improper 
testimony  should  never  reverse  the  case. 
This  is  the  rule  of  reason  and  Justice,  as 
well  as  of  authority.  McMillen  v.  Aitchison, 
3  N.  D.  185,  54  N.  W.  1030;  State  v.  McGahey, 
3  N.  D.  293,  55  N.  W.  753;  Hegar  v.  De- 
Groat  3  N.  D.  354,  56  N.  W.  150;  Olemant 
V.  People,  2  Cow.  Cr.  R.  19;  Vandervoort  v. 
Gould,  30  N.  X.  639;  Erben  v.  Lorlllard,  19 
N.  Y.  299.  In  this  case  the  defendant  him- 
self, on  the  stand,  testifles  that  he  left  his 
home,  in  Morton  county,  on  the  morning  of 
the  day  preceding  that  on  which  the  mur- 
der was  committed,  and  for  nearly  six 
months  thereafter  he  spent  the  time  at  out 
of  the  way  places  in  Michigan,  Nebraska, 
and  Colorado.  He  also  swears  that  during 
this  time  he  passed  under  several  different 
names,  none  of  them  being  his  real  name 
of  W^illiam  W.  Pancoast  or  his  assumed 
name  of  Myron  R.  Kent-  He  also  admits 
that  he  changed  his  locality  to  avoid  appre- 
hension. The  flight  and  secretion  are  so  in- 
disputably established  that  no  prejudice  to 
defendant  could  possibly  have  resulted  from 
permitting  the  sherlft  to  testify  that  he  sent 
out  circulars  and  telegrams  in  his  efforts  to 
locate  and  apprehend  tbe  defendant  The 
error,  if  any,  was  entirely  harmless. 

A  vigorous  attack  is  made  upon  certain 
rulings  relative  to  the  evidence  of  the  wit- 
ness Hoy.  This  witness  was  a  detective,  and 
was  no  doubt  largely  instrumental  In  pro- 
curing the  arrest  and  conviction  of  the  de- 
fendant It  is  perhaps  natural  that  counsel, 
in  his  zeal,  should  assail  this  witness  with 
some  bitterness.  We  have  examined  his  tes- 
timony and  the  rulings  thereon  with  ut- 
most care,  and  we  And  absolutely  no  error 
connected  therewith.  Nor  do  we  conceive 
that  the  rulings  raise  any  questions  of  law 
whatever  that  are  not  too  elementaiy  to 
warrant  any  discussion.  We  mention  the 
matter  simply  that  counsel  may  understand 
that  it  was  not  overlooked. 

The  plaintiff  in  error  took  the  witness  stand 
In  his  own  behalf,  and,  in  discussing  the  ques- 
tions that  arise  upon  the  exceptions  saved  on 
his  cross-examination,  we  must  keep  constant- 
ly in  mind  certain  well-settled  principles. 
The  object  of  a  cross-examination  is  to  break 
or  weaken  the  force  of  the  testimony  given 
by  the  witness  on  his  direct  examination.  To 
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this  end,  it  la  always  proper  to  show  the 
relations  of  the  witness  to  the  case  and  the 
parties,  the  Interest,  If  any,  he  may  hare 
In  the  result,  bis  motlTes  for  testifying  in 
any  particular  manner.  Likewise,  It  is  prop- 
er to  show  his  relation  to  the  facts,  his 
means  of  knowledge,  and  opportunities  for 
information,  his  powers  of  observation,  and 
his  tenacity  of  memory;  and,  subject  to  the 
constitutional  privilege  of  a  witness  to  refuse 
to  answer  questions  the  answers  to  which 
may  tend  to  criminate  him,  it  is  proper  to 
show  collateral  facts  that  might  tend  to 
criminate,  disgrace,  or  degrade  the  witness 
If  such  other  facts  tend  to  weaken  his  cred- 
ibility. Territory  v.  O'Hare,  1  N.  D.  30,  44 
N.  W.  1003;  People  v.  Casey,  72  N.  Y.  394; 
People  V.  Irving,  95  N.  T.  541;  U.  S.  v.  Wood, 
(Dak.)  33  N.  W.  59;  State  v.  McCartey,  17 
Minn.  70  (Gil.  54);  Wilbur  v.  Flood,  16  Mich. 
40.  It  is  also  well  established  that,  when  a 
defendant  In  a  criminal  case  voluntarily  takes 
the  witness  stand  in  his  own  behalf,  ho 
thereby  subjects  himself  to  the  same  rules 
of  cross-examination  that  govern  other  wit- 
nesses, with  the  exception  that  his  privileges 
are  to  some  extent  curtailed,  in  that  he  la 
not  only  required  to  answer  any  relevant 
and  proper  question  on  cross-examination 
tiiat  may  tend  to  convict  him  of  the  offense 
for  which  he  is  being  tried,  but  he  must  also 
answer  any  such  relevant  and  proper  ques- 
tion that  may  tend  to  convict  him  of  any 
collateral  offense,  when  such  answer  als* 
tends  to  convict  him  of  the  offense  for  which 
he  is  being  tried,  'or  bears  upon  any  of  the 
Issues  involved  in  such  case.  Connors  v. 
People,  50  N.  Y.  240;  People  v.  Howard,  73 
Mich.  10,  40  N.  W.  789;  State  v.  Ober,  13  Am. 
Rep.  S8;  People  v.  Courtney,  31  Hun,  199; 
Chambers  v.  People,  105  HI.  400;  McKeone 
V.  People,  C  Colo.  34C;  Frallch  v.  People,  Go 
Barb.  48;  State  v.  Wentworth,  65  Me.  234; 
Ilanoff  V.  State,  37  Ohio  St  180;  State  v. 
Pfefferle,  36  Kan.  90,  12  Pac.  406;  Boyle  v. 
State,  105  lud.  469.  5  N.  B.  203;  Keyes  v. 
State,  122  lud.  528,  23  N.  B.  1097;  People  v. 
Court  of  Oyer  &  Terminer  of  New  York  Co., 
83  N.  Y.  436;  People  v.  Hooghkerk,  96  N.  Y. 
149;  State  v.  Red,  53  Iowa,  60,  4  N.  W.  831; 
Clarke  v.  State,  78  Ala.  474;  Cotton  v.  State, 
87  Ala.  103.  6  South.  372;  Norris  v.  State, 
87  Ala.  85,  6  South.  371.  The  cross-examina- 
tion of  plaintiff  in  error  in  this  case  was 
greatly  extended,  occupying  several  days, 
and  covering  his  past  life  since  1873.  The 
questions  raised  upon  this  cross-examination 
cover  a  wide  range  in  criminal  evidence,  are 
very  interesting,  and  not  free  from  difficulty. 
It  is  undisputed  in  this  case  that  Julia  C. 
Kent  was  murdered  by  the  direct  act  of 
Thomas  Swldensky,  between  11  and  12 
o'clock  on  the  night  of  March  13, 1894.  Death 
was  caused  by  the  discharge  of  a  shotgun 
held,  at  meet,  but  a  few  feet  from  her  head. 
The  tragedy  occuiTed  in  the  house  where 
plaintiff  in  error  and  Julia  C.  Kent,  his  wife, 
had  lived  for  about  a  year  and  a  half  then 


last  past,  on  a  farm  about  one  nalle  and  a 
quarter  from  the  city  of  Mandan,  in  Hones 
county.  Plaintiff  In  error  was  a  la-vvyer,  witb 
an  office  in  Mandan,  and  It  was  his  general 
custom  to  go  from  his  home  to  the  city  in  the 
morning,  and  return  in  the  evening.  It  was 
the  theory  of  the  state  that  plaintiff  in  error 
hired  the  man  Swldensky  to  kill  Mrs.  Kent. 
or,  in  other  words,  that  plaintiff  in  error  and 
Swldensky  entered  Into  a  conspiracy  to  ac- 
complish that  object.  Swldensky  -was  a  Bo- 
hemian laborer,  who  had  been  in  Kent's  em- 
ploy for  some  time.  His  testimony  indicate* 
that  he  Is  a  man  of  considerable  intelligenee. 
He  was  a  witness  for  the  state,  and  his  tes- 
timony was  vital.  Without  it  no  convictioa 
could  have  been  expected  on  the  testimony 
adduced.  He  testified  In  detail  to  an  arrangie- 
ment  which  he  claimed  was  entered  into  be- 
tween plaintiff  In  error  and  himself,  and  said 
that,  early  in  February  preceding,  Kent 
broached  the  subject  to  him  one  morning, 
while  they  were  driving  to  Mandan;  thai 
Kent  said  to  him,  "I  am  going  to  t^  yoa 
something.  There  Is  a  big  thing  in  It  if  yon 
promise  not  to  give  it  away."  Then,  as  pt»r 
Itmlnary,  Kent  proceeded  with  a  statemeDt 
that  he  "was  pretty  well  fixed"  in  Minne- 
apolis, but  lost  $15,000  in  a  mining  deal  in 
California,  through  his  wife's  brother  Frank: 
that  his  wife  urged  him  to  go  into  the  deal 
but,  as  soon  as  his  money  was  gone,  Frank 
Laird  "was  aftet'  him,  to  drive  him  out  of 
Minneapolis."  He  then  said  to  witness: "Now, 
Tom.  I  am  going  to  get  |30,0OO  from  Eng- 
land, from  my  mother.  As  soon  as  my  wife 
hears  about  it,  the  first  thing  she  will  wast 
to  do,  she  wUl  want  to  go  straight  to  Min- 
neapolis, where  her  folks  are,  and  they  will 
want  to  handle  my°  money  again,  and  I  will 
be  In  the  same  fix  I  was  before."  Pnrthei. 
witness  testified:  "He  said,  Tom,  I  will  teil 
you  what  to  do,  and  wlU  give  you  ?18,(Mt 
If  you  will  help  me  to  get  rid  of  my  wife"  "■ 
Witness  reftised  to  consider  the  proposition, 
and  Kent  proceeded  to  urge  him,  by  rep- 
resenting the  great  financial  advantage  to 
witness.  The  next  day,  Kent  approached 
him  again,  and  witness  still  refused,  sayinc 
he  was  "afraid  they  would  hang  him."  Bw 
at  every  opportunity  Kent  continued  to  ini- 
portime  him,  and  developed  the  whole  schem ' 
by  which  it  could  be  made  to  appear  that 
the  killing  was  accidental,  so  that  Swlden^ 
would  be  released  after  the  coroner's  inqnes:. 
Kent  should  be  away,  and  should  proceed 
to  England,  get  the  money,  meet  Swidenj^ 
at  a  town  in  the  Indian  Territory,  and  pa.T 
him  the  $18,000.  Witness  sUU  refused,  sUi- 
Ing  that  he  did  not  want  to  kill  Mrs.  K«it. 
that  she  had  always  been  good  to  him,  an.! 
that  he  was  afraid.  In  one  interview,  Kent 
said  to  witness:  "Kent  is  not  my  right  name: 
my  name  Is  W.  W.  Pancoast  I  changed  my 
name  the  time  I  put  away  my  first  wife, 
and  took  $25,000  out  of  a  bank  In  Ohio.  Then 
I  went  to  England.  I  got  some  of  that  mon- 
ey there,  and  I  got  it  now."   Then  Kent  said: 
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"Tom,  my  wife  iB  suspidona  about  some- 
thing, and  I  cannot  let  it  go  much  longer.  I 
am  afraid  sbe  will  get  onto  it  some  way  or 
otlier."  Finally,  witness  says  that,  on  the 
Saturday  before  the  homicide,  he  accepted 
the  offer;  and,  at  Kent's  dictation,  be  wrote 
down  in  a  book,  while  in  the  bam,  detailed 
instructions  as  to  what  he  was  to  do  and  say. 
Plaintiff  In  error,  when  on  the  witness 
stand,  testified  on  his  direct  examination  as 
follows:  "I  am  the  defendant  here.  I  am 
the  husband  of  Julia  C.  Kent  I  have  heard 
the  testimony  of  Thomas  Swldensky.  I 
heard  his  testimony  in  regard  to  my  bSTlng 
approached  him  some  time  In  the  month  of 
February,  1894,  while  on  the  road  to  the 
city  of  Mandan,  when  he  said  I  suggested  the 
idea  to  him  that  I  wanted  to  get  rid  of  my 
wife.  His  statement  is  false.  I  never,  at 
any  time,  place,  or  manner,  suggested  to 
Thomas  Swidenslcy  that  I  wanted  to  get  rid 
of  my  wife."  Again,  he  said:  "I  heard  Swl- 
(Icnsky'B  statement  that  I  importuned  him  in 
the  month  of  February  to  destroy  my  wife, 
as!!ignhig  as  a  reason  that  she  was  suspicious 
of  me,  and  was  getting  onto  something,  and 
that  there  was  big  insurance  on  her  life. 
There  nerer  was  anything  of  that  kind  said 
or  done."  And,  further:  "Swidensky's  state- 
ment that  I  importuned  him  from  time  to 
time,  and  finally,  on  the  9th  of  March,  made 
a  contract  with  him,  by  which  he  was  to  kill 
my  wife,  and  was  to  receive  the  sum  of  $18,- 
000,  Is  false  as  false  can  be.  Never  was  such 
a  thing  ever  thought  of,  either  In  my  heart, 
mind,  or  brain.  *  *  *  I  also  heard  his 
statement  in  regard  to  this  book,  that,  some 
time  during  the  week  preceding  the  homi- 
cide, I  had  conversations  In  the  bam  and  vi- 
cinity, in  which  I  dictated  to  him  certain 
things  which  have  been  introduced  here  as 
part  of  this  book.  That  statement  la  all  false. 
I  never  was  in  the  barn  and  dictated  to  him 
one  word  in  my  life  concerning  this  or  any 
other  crime,  or  any  other  act  •  •  •  I 
heard  Tom's  testimony  that  on  Saturday 
night  he  finished  writing  tills  story  in  the  cow 
shed,  sitting  on  a  little  box,  and  that  I  dic- 
tated It  to  him,  and  that  Sunday  morning  he 
finished  it  Tliat  statement  is  false  as  can 
b6.  I  never  did  such  a  thing.  •  •  •  I 
never  heard  of  such  a  thing  that  I  was  to 
meet  Tom  at  the  Cherokee  Nation,  and  there 
deliver  to  him  $18,000,  untU  I  heard  his  tes- 
timony. It  is  false.  All  of  his  statements 
In  regard  to  shooting  my  wife,  or  pretending 
that  burglars  were  around  the  house,  and 
that  he  should  say  that  the  shooting  was  ac- 
cidental, etc.,  are  untrue.  There  never  was 
such  an  arrangement  made."  We  think  it 
should  be  conceded  for  these  denials  that 
they  fully  and  fairly  deny  tliat  any  conspira- 
cy, arrangement  plan,  or  understanding  was 
entered  into  (»  existed  between  plaintiff  in 
error  and  Swldenslcy,  for  killing  Julia  O. 
Kent;  and,  the  conspiracy  being  thus  denied. 
It  follows  that  everything  in  Swidensky's  tes- 
timony that  tends  to  establish  such  conspira- 


cy is  denied.  It  will  be  conceded  by  the 
state  that  in  his  direct  examination,  plalntift 
in  error  said  nothing  In  terms  alwut  liis  past 
life,  or  his  connection  with  any  bank  in 
Ohio,  or  the  death  of  his  first  wife,  or  what 
name  he  had  traveled  under,  or  where  his 
parents  resided,  or  when  he  last  saw  them. 
The  cross-examination  of  plaintiff  in  error 
went  immediately  to  a  time  when  be  lived 
in  Medina,  Ohio,  in  1873;  and  the  following 
questions  were  asked,  all  of  which  were  ot>- 
Jected  to  as  hicompetent,  irrelevant  immate- 
rial, and  improper  cross-examination,  the  ol>- 
Jectlon  being  overruled  in  each  instance:  "Q. 
Were  your  parents  there?  A.  They  were  liv- 
ing in  the  same  county,  about  fifteen  miles 
from  Medina.  Q.  What  business  were  you 
engaged  in,  in  Medina,  Ohio,  in  the  year  1873, 
or  about  that  time?  A.  I  was  interested  in 
the  First  National  Bank.  I  was  one  of  the  di- 
rectors. In  1873  I  was  cashier.  I  was  mar- 
ried at  the  time.  Q.  When  did  your  first 
wife  die?  A.  In  April,  1873.  Q.  What  month 
was  it  yon  left  Ohio?  A.  •  •  •  It  was  the 
following  year,  in  May.  Q.  Did  your  wife 
die  suddenly?  A  She  did.  She  was  not  ill 
but  a  couple  of  weeks,  but  had  been  ill  at 
times  for  over  a  year.  Q.  What  happened 
this  week  liefore  you  left  Ohio?  A.  Nothing 
that  I  personally  know  of.  Q.  Was  there 
anything  that  you  heard  of?  A.  I  heard  that 
the  bank  was  in  difficulty.  Q.  How  long 
did  you  hear  that  the  bank  was  in  difficulty 
before  you  left  Ohio?  A.  I  should  think  it 
was  only  one  day,"  etc.  "Q.  What  was  your 
name  at  this  time,— that  Is,  xmiet  what  name 
were  you  known?  A.  W.  W.  Pancoast  Q. 
Where  did  you  go  when  yon  left  Ohio  at  this 
time?"  Tills  question  and  all  that  we  here- 
after quote  were  objected  to  on  the  following 
grounds:  "That  it  is  incompetent  irrelevant 
immaterial.  Improper  cross-examination,  an 
attack  on  character  on  a  collateral  matter 
drawn  out  on  cross-examination,  and  declines 
to  answer  the  question,  on  the  ground  that 
the  statements  are  privileged,  wtiich  privilege 
is  claimed  by  both  counsel  and  defendant,  and 
that  the  question  is  asked  for  the  sole  and 
exclusive  purpose  of  prejudicing  him  in  the 
eyes  of  the  Jury,  and  declines  to  answer  the 
question  on  the  ground  that  it  may  disgrace 
him."  The  objection  was  overruled  in  each 
instance.  The  witness  answered:  "I  went 
to  Toronto,  Canada.  Q.  Where  did  you  go 
then?  A.  I  went  to  Liverpool.  Q.  Under 
what  name  were  you  known  when  you  went 
to  Liverpool?  A  I.  assumed  the  name  of 
Angel  Herrlck.  Q  You  lived  under  that 
name  during  your  entire  stay  In  England? 
A  Yes,  sir.  Q.  Is  it  not  a  fact  that  you  went 
away  [from  Ohio]  knowing  that  you  were  ac- 
cused of  having  embezzled  the  funds  of  that 
bank  yourself?  A.  I  never  did  apprc^riate 
the  funds.  No,  sir;  there  was  no  such  ac- 
cusation against  me.  Q.  Don't  you  know 
that  it  is  true  that  you  were  accused  of  hav 
ing  taken  $7,000  worth  of  bonds  lielonging  to 
another  person,  and  $7,000  worth  of  bomls  of 
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yonr  own  brother's,  and  made  use  of  those 
bonds,  never  having  entered  the  transaction 
upon  the  books  of  the  bank,  and  after  you 
went  away  from  Medina,  Ohio,  yon  wrote  a 
letter  to  your  brother  trying  to  make  an  ex- 
planation of  your  connection  with  that  bank, 
and  the  disposition  of  the  funds  of  the  bank 
by  you?  A.  No,  sir;  that  Is  not  true.  I  can 
explain  that"  This  same  letter  was  after- 
wards introduced  in  evidence  by  the  state,  as 
Exhibit  P,  for  the  purpose  of  contradicting 
the  witness.  Again,  the  witness  was  asked, 
under  the  same  objection:  "Q.  Now,  between 
the  period  when  you  claim  you  left  Ohio,  In 
1874,  until  1879,  when  you  say  you  went  to 
Chicago,  had  you  been  back  to  the  state  of 
Ohio?  A.  No,  sir.  Q.  Have  you  seen  your 
mother  at  all  up  to  1879,  between  the  time 
you  left  Ohio  and  your  visit  to  Chicago?  A. 
No,  sir.  Q.  Mr.  Kent,  when  and  where  did 
you  see  your  parents  last?  A.  I  think  it  was 
In  1874."  Much  more  of  the  cross-examina- 
tion is  of  a  similar  purport,  but  we  have  quot- 
ed enough  to  explain  our  rulings.  The  learn- 
ed counsel  for  the  state  claim  that  this  cross- 
examination  was  proper  for  three  purposes: 
First,  to  show  Kent's  motive  for  desiring  to 
have  his  wife  put  out  of  the  way;  second,  to 
corrob<»«te  the  testimony  of  Swldensky  as 
to  what  Kent  told  him;  and,  third,  to  de- 
stroy or  weaken  the  credibility  of  the  wit- 
ness. The  counsel  for  plalntin  in  error  daim 
that  this  cross-examination  was  proper  for 
no  purpose. 

It  must  be  conceded  that,  to  be  competent 
for  either  the  first  or  second  purposes 
claimed,  It  must  be  proper  cross-examina- 
tion; that  Is,  It  must  be  relevant,  and  must 
pertain  to  the  matter  about  which  the  wit- 
ness testified  In  his  direct  examination. 
While  it  would  be  entirely  proper  for  the 
state,  by  witnesses  for  the  prosecution,  to 
show  •  Kent's  motives,  and  to  corroborate 
Swidensky  by  any  testimony  competent  for 
these  purposes,  yet  it  could  not  accomplish 
those  results  through  this  witness,  unless 
the  direct  examination  had  opened  the  door. 
We  are  aware  that  cases  may  be  found  op- 
posed to  this  statement  See  State  v.  Allen, 
107  N.  C.  805,  11  S.  B.  1016;  Disque  v.  State, 
49  N.  J.  Law,  249,  8  AU.  281;  Com.  v.  Lan- 
nan,  13  AUen,  663;  Com.  ▼.  Tolllver,  119 
Mass.  312.  But  In  those  jurisdictions  the 
more  liberal  English  rule  of  cross-examina- 
tion exists,  and  not  the  strict  American  rule, 
which  limits  it  to  the  particular  subjects 
covered  by  the  direct  examination.  GreenL 
Ev.  I  445;  Whart.  Law  Ev.  i  529;  Rice,  Ev. 
p.  585.  But,  while  the  strict  rule  limits  the 
cross-examination  to  the  subjects  about 
which  the  witness  testified  In  chief,  this 
does  not  mean  the  particular  facts  to  which 
the  witness  directed  his  testimony.  Any 
subject  that  has  been  opened  may  be  ex- 
hausted. A  defendant,  on  the  witness  stand, 
cannot  testify  to  Just  such  facts  as  may  be 
in  his  favor,  and,  by  stopping  there,  pre- 
clude inquiry  Into  all  the  facts  pertaining  to 


the  subject  See  cases  already  dtcd.  There 
are  statutes  In  some  of  the  states  limiting 
the  cross-examination  of  defendants  in  crim- 
inal cases,  and,  under  these  statutes,  a  strict- 
er rule  of  cross-examination  has  lieen  en- 
forced by  the  courts.  But  we  have  no  such 
statute  In  this  state,  and  certainly  the  ad- 
ministration of  Justice  does  not  require  this 
limitation  upon  the  ascertainment  of  truth. 
In  this  case,  plaintiff  In  error,  on  direct  ex- 
amination, made  his  denials  so  broad  that  he 
necessarily  denied  his  guilt,  denied  the  ex- 
istence of  any  conspiracy,  and  denied  all  the 
statements  of  Swldensky  concerning  the 
formation  of  a  conspiracy,  denied  the  mo- 
tives as  stated  by  Swldensky,  and  ben  -o 
denied  the  statements  upon  which  Swlden- 
sky testified  those  motives  were  based.  We 
restate  what  Swldensky  testified  Kent  sa'fl 
to  bim:  "Kent  is  not  my  right  name.  My 
name  Is  W.  W.  Pancoast  I  changed  my 
name  the  time  I  put  away  my  first  wife. 
and  took  $25,000  out  of  a  bank  in  Ohio. 
Then  I  went  to  England.  I  got  some  of  tl^nt 
money  there,  and  I  got  that  now.  Then  Mr. 
Kent  said,  Tom,  my  wife  Is  snspU-io'is 
about  something,  and  I  cannot  let  It  go  mr< !: 
longer.  I  am  afraid  she  will  get  onto  It  soio*' 
way  or  other.' "  Here  la  a  sworn  statemeLt 
of  the  admission  of  the  commission  of  at 
least  one  heinous  crime,  and  also  a  state- 
ment that  his  wife  was  suspicions  of  Eom<>- 
thing,  and  that  he  could  not  let  it  go  n.':'!] 
longer,  because  he  was  afraid  she  might  ::n- 
earth  the  crime  committed  in  Ohio.  AU  t::^ 
was  denied,  in  effect  by  the  direct  exii.i.- 
Inatlon  of  plaintiff  in  error.  We  do  not  rar* 
to  say  in  this  case,  and  It  Is  not  necesA:-? 
that  we  should  say,  that  the  proof  tliat  :.- 
committed  the  crimes  alluded  to  would  f  nr- 
nish  any  legal  proof  that  he  told  Swldensky 
that  he  committed  such  crimes.  We  do  :i* 
say  whether  such  evidence  would  or  W"-. 
not  weaken  his  denial,  or  corroborate  S.»  • 
densky.  There  is  a  deeper  question  behi£<'.. 
and  that  is  the  question  of  motive.  Plain:  S 
in  error  had  denied  what  Swidensky  bad  tf>- 
tifled  was  his  self -declared  motive;  and.  t^e 
subject  of  motive  being  thus  opened  up.  !: 
was  proper  to  cross-examine  him  upon  tit 
entire  subject  And,  Indeed,  there  are  a-- 
thoritles  (and  they  are  supported  by  g*«-3 
reasoning)  which  would  admit  a  cross-eTar.- 
inatlon  as  to  motive  under  nothing  n.>  rr 
on  the  direct  examination  than  a  gem-nl 
denial  of  the  crime,  or  even  less  than  t.:.  '■ 
Thomas  v.  State,  103  Ind.  419,  2  N.  K.  •»  - 
Com.  v.  Clai*,  145  Mass.  251,  13  X.  E.  ^■^'- 
People  v.  Tlce,  131  N.  Y.  <S1,  30  X.  E.  4  -4. 
U.  S.  ▼.  Mullaney,  32  Fed.  370.  There  -> 
ample  authority  for  the  prtmf  of  alias  tc'. 
collateral  crimes  for  the  purpose  of  !:boir.:c 
a  motive  for  the  commission  of  the  criiur  '  * 
which  a  defendant  is  being  tried;  the  I:- 
itatlon  being  that  such  alias  crime  mast  l^ir 
such  a  relation  to  the  crime  ft>r  whk>h  -t* 
party  Is  being  tried  that  a  court  can  o>«.~> 
see  that,  if  established,  it  will  have  a  t^»l- 
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ency  to  fnmiali  a  motive  for  tbe  commission 
of  the  other  crime.  People  y.  Bussey,  82 
Mich.  48.  63,  64,  46  N.  W.  97;  Parrls  v.  Peo- 
ple (111.  Sup.)  21  N.  E.  821;  People  v.  Harris; 
136  N.  Y.  423,  33  N.  E.  65;  State  v.  Hoyt,  46 
Conn.  330;  Moore  r.  V.  S.,  160  U.  a  57,  14 
Sup.  Ct  26;  Com.  t.  McCarthy,  119  Mass. 
354;  Crass  v.  State  (Tex.  Cr.  App.)  20  S. 
W.  579;  State  v.  Cohn,  9  Not.  179;  State 
V.  Dearborn,  59  N.  H.  318;  Oliver  v.  State 
(Tex.  Or.  App.)  28  S.  W.  202;  State  v,  Wat- 
Iclua,  9  Conn.  52. 

This  case  Is  unasual  In  its  facts.  The 
proof  of  the  commission  of  the  crime  or 
crimes  at  Medina,  Ohio,  would  not,  as  we 
view  II;  have  had  any  legal  tendency  to  furnish 
a  motive  for  the  murder  of  Julia  C.  Kent,  but 
for  the  declared  state  of  mind,  according  to 
Swidensky's  testimony,  under  which  Kent 
was  laboring.  It  was  the  theory  of  the 
state  that  Kent  believed  that  Mrs.  Kent  was 
suspicious  of  something;  that  he  was  haunt- 
ed with  a  fear  or  dread  that  she  might  be- 
come cognisant  of  certain  crimes  that  be 
bad  committed  in  Ohio;  and  that  this  fear 
was  the  motive  that  actuated  him  in  con- 
spiring for  her  death.  Obviously,  this  the- 
ory of  the  motive  would  be  greatly  strength- 
ened by  proof  that  he  had  committed  the 
specified  crimes  in  Ohio.  While  it  Is  true 
that,  in  the  cases  where  proof  of  a  collateral 
crime  has  been  admitted  for  the  purpose  of 
showing  motive,  the  relation  between  the 
two  crimes  was  usually  such  as  to  indicate 
that  the  latter  was  committed  In  order  to 
prevent  an  investigation  into  and  an  exposure 
of  the  former  crime,  that  it  was  feared 
would  be  followed  by  prosecution  and  pun- 
ished, yet  we  can  discover  no  reason  In  prin- 
ciple for  the  limitation  of  the  rule  to  that 
class  of  cases  strictly.  Any  strong  incentive 
must  furnish  an  equally  cogent  reason  for 
the  admission  of  such  testimony.  It  may 
be  true  in  this  case,  as  coimsel  learnedly 
argue,  that  plaintiff  in  error  had  no  reason- 
able ground  to  apprehend  prosecution  for 
his  past  crimes.  If  any  there  were,  as  a  re- 
sult of  his  wife's  suspicions  or  investiga- 
tions. He  was  her  husband,  and  had  been 
such  for  nearly  12  years.  He  was  the  father 
of  her  only  child,- and  to  expose  him  to  the 
world  as  a  felon  would  bring  disgrace  upon 
herself  and  an  indelible  stigma  upon  her 
son.  But  whoever  reads  the  record  in  this 
case,  and  particularly  Kent's  letters,  will  be 
irresistibly  impressed  with  the  thought  that 
Kent  at  all  times  assumed  high  moral 
grounds,  with  an  exalted  standard  of  per- 
sonal purity.  There  is  evidence  tending  to 
show  that  he  claimed  for  himself  a  higher 
social  position  than  he  was  willing  to  con- 
cede to  his  wife.  Under  these  circum- 
stances, it  would  be  intolerably  galling  to 
bim  to  have  his  wife  learn  that  he  was  in 
fact  a  felon,  that  he  had  married  her  under 
an  assumed  name,  and  that  during  all  these 
years  he  bad  led  a  life  of  duplicity  and  hy- 
'  pocrisy.    But  courts  cannot  speculate  as  to 


the  sufBdency  of  the  motive.  It  cannot  bo 
doubted  that  the  evidence  tended  to  show  a 
motive;  and  that  motive  that  might  be  all 
powerful  with  one  man  might  be  of  little 
or  no  force  whatever  with  another,  depend- 
ing upon  temperament  and  natural  or  ac- 
quired tendencies,  and  particularly  upon  the 
predisposition  to  commit  crime. 

In  this  connection  it  is  proper  to  remark 
that  there  is  an  exhibit  In  the  record  (Ex- 
hibit L),  being  a  letter  written  by  plaintiff  in 
error  to  his  wife  in  1892,  which  clearly  shows 
that  Mrs.  Kent  was  suspicious  of  her  hus- 
band. The  letter  was  In  answer  to  one  writ- 
ten by  her,  and  the  contents  of  hers  can  be 
gathered  from  his  reply;  and  it  is  certain 
that  Mrs.  Kent  had  at  least  suggested  an  in- 
vestigation of  her  husband's  past  life.  This 
exhibit  was  properly  admitted  in  evidence. 

There  is  another  exhibit,  marked  "P,"  which 
was  admitted  over  objections.     This  was  a 

letter  written  in  by  idalntiff  in  errot 

to  his  brother,  from  Ostend,  Bdgium.  The 
state  claims  that  this  letter' contains  an  ad- 
mission of  the  crime  in  connection  with  the 
bank  at  Medina.  It  certainly  will  admit  of 
such  a  constru'ction.  and  as  we  have  held  that 
it  was  proper  to  prove  that  crime  for  the  pur- 
pose of  showing  motive,  and  as  the  letter 
was  competent,  in  that  it  tended  to  prove 
that  crime,  its  admission  was  not  error. 

The  evidence  showing  that  Kent's  parents 
resided  near  Medina,  Ohio,  and  that  Kent  had 
not  seen  them  since  1874,  was  introduced  for 
the  purpose  of  showing  that  there  was  some 
reason  for  his  avoiding  that  locality,  and  thus 
indirectly  furnishing  proof  of  the  crime.  The 
Inference  is  neither  plain  nor  strong,  and  yet 
we  cannot  say  that  the  evidence  liad  no  proba- 
tive force  in  that  direction.  It  may  be  that 
the  public  prosecutor's  duty  would  have  been 
fully  performed  without  pressing  these  in- 
quiries to  the  extent  that  they  were  pressed. 
but  we  discover  no  reversible  error  in-  so  do- 
ing. Nor  can  we  sanction  the  views  of  the 
learned  counsel  that  these  collateral  crimes 
were  too  remote  In  time  to  furnish  any  mo- 
tive for  the  commission  of  the  crime  here 
charged.  Motive  may  or  may  not  be  affected 
by  the  lapse  of  time.  Ordinarily,  a  man  who 
had  committed  n  murder  20  years  in  the  past 
would  be  Just  as  much  concerned  to  prevent 
exi)o8ure  and  punishment  for  that  crime  as 
though  it  were  but  one  year  in  the  past.  And 
in  this  case,  If  the  discovery  by  Mrs.  Kent, 
at  the  time  of  her  death,  of  these  dark  and 
criminal  spots  in  her  husband's  life,  would 
have  been  Just  as  galling  and  humiliating  to 
him  as  if  discovered  the  first  year  of  their 
married  life,  then  his  motive  to  prevent  such 
discovery  would  be  Just  as  strong  at  the  for- 
mer time  as  at  the  latter. 

Having  held  that  this  cross-examination  was 
proper  for  the  purpose  of  showing  motive,  we 
might  here  leave  this  branch  of  the  case,  but 
the  question  of  the  propriety  of  such  examina- 
tion as  affecting  the  credibility  of  the  wit- 
ness is  squarely  raised  upon  the  record,  la 
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Important  in  Its  bearluK  upon  otber  matters 
in  tbe  case,  and  its  decision  lias  been  urged 
npon  us  by  counsel  upon  both  sides,  in  argu- 
ments that  evidence  unnsual  research  and 
care.  We  shall  therefore  proceed  to  state 
without  elaboration  our  views  upon  tbe  point 

We  have  already  stated  that,  tor  the  pur- 
pose of  affecting  his  credibility,  a  witness 
may  be  asked  questions  the  answers  to  which 
may  tend  to  disgrace,  degrade,  and  criminate 
him.  In  People  v.  Brown,  72  N.  T.  571,  and 
People  V.  Crapo,  76  N.  Y.  2S8,  an  effort  seems 
to  have  been  made  to  break  away  from  the 
rule  which  burdens  a  defendant  in  a  criminal 
case  who  becomes  a  witness  in  his  own  behalf 
<vitb  the  same  latitude  of  cross-examination 
which  may  be  applied  to  every  other  witness, 
80  for  as  an  attack  upon  his  credibility  by 
proof  of  collateral  crimes  was  concerned.  But 
we  discover  no  reason  sufficiently  persuasive 
to  Induce  us  US  depart  from  tbe  rule.  It  is 
said,  in  effect,  in  those  cases,  and  is  urged 
upon  us  In  argument,  that  to  prove  by  an  or- 
dinary witness  criminal  transactions  in  his 
past  life  lias  no  effect  other  than  to  weaken 
the  credibility  vt  the  witness,  while  to  adopt 
the  same  course  with  a  defendant  not  only 
weakois  his  credibility,  but  also  tends  to  so 
prejudice  him  In  the  minds  of  the  jury  as  to 
increase  the  probabilities  of  a  verdict  of 
Kullty  at  their  hands.  But  this  same  argu- 
ment would  preclude  proof  of  any  collateral 
crime,  however  relevant  and  pertinent  to  the 
issues  In  the  case,  because  the  prejudice  aris- 
ing from  proof  of  the  collateral  crime  wotfld 
be  just  as  great  in  one  case  as  the  other.  But 
guarded,  as  a  defendant  in  a  criminal  case 
always  should  be,  by  the  instructions  of  the 
court,  and  as  he  Is  by  his  constitutional  priv- 
ilege to  refuse  to  answer  any  question  when 
the  answer  might  tend  to  criminate  him,  and 
by  the  rule  of  law  which  makes  his  answers 
on  collateral  matters  absolutely  wmduslve 
upon  the  opposite  party,  we  think  apprehen- 
sion of  injustice  resulting  from  the  enforce- 
ment of  the  rule  has  no  sufficient  warrant, 
and  rests.  Indeed,  almost  exclusively  In  im- 
agination. The  contrary  rule  would  present 
a  temptation  to  commit  perjury  that  few  men 
with  criminal  Instincts  would  resist. 

But  neither  can  we  take  the  view  that  by 
becoming  a  witness  in  the  case,  and  thus  sub- 
jecting himself  to  a  cross-examination  that 
might  tend  to  convict  him  of  the  crime  for 
which  he  is  on  trial,  thereby  a  defendant 
waives  all  protection,  and  has  no  longer  any 
right  to  Invoke  his  constitutional  privilege  of 
declining  to  answer  questions  the  answers  to 
which  might  criminate  him.  Counsdi  for  tbe 
state  urges  this  view  with  great  plausibility, 
but  we  do  not  think  there  is  an  authority  that 
supports  him.  It  is  true  that  in  Com.  v. 
Smith,  163  Mass.,  the  court  say,  at  page  432 
(40  N.  B.  189):  "Nor  can  we  assent  to  the 
doctrine  that  the  waiver  by  defendant  of  his 
constitutional  privilege  la  partial  only.  By 
becoming  a  witness,  be  throws  away  bis 
•bleld."     But  this  language  Is  qualified  by 


what  subsequently  appears  In  tbe  (qiinioo: 
"If,  however,  be  seeks  the  benefit  of  tesilf.T- 
Ing,  he  cannot  stop  short  with  matters  ttst 
are  favorable  to  himself,  but  must  submit  to 
be  questioned  also  as  to  relevant  matter 
which  are  adverse."  This  brings  the  case  ji 
harmony  with  the  general  line  of  authorities 
already  dted.  We  find  nothing  that  net«»- 
sarily  goes  further  In  Com,  v.  ToUiver,  110 
Mass.  312,  or  Com.  v.  Nichols,  114  Mass.  2Sr.. 
or  Com.  V.  Mullen,  97  Mass.  545.  In  State  t. 
Allen,  107  N.  C.  815,  U  S.  E.  1016,  cited  by 
counsel,  the  court  eay:  "He  cannot  be  com- 
pelled to  testify,  and  no  Inferoice  to  bis  detr- 
ment  can  be  drawn  from  bis  Callnre  to  go  up- 
on the  stand.  When  he  volimtarily  does  so, 
he  'waives  his  constitutional  privilege  of  not 
bein^  required  to  give  evidence  tending  u. 
criminate  himself,  and,  to  Impeacb  bim  and 
shake  his  evidence,  can  be  asked  question:- 
as  to  other  and  distinct  offenses  like  any  otlh 
er  witness."  This  aimotuices  tbe  general  rule. 
and  no  more.  Both  authority  and  reas^vt 
demand  that,  when  a  defendant  in  a  criii.lL:ii 
case  takes  the  witness  stand,  his  constltuiioti 
al  privilege  should  furnish  him  tbe  same  pri>- 
tection  and  Immunity  that  it  furnished  an; 
other  witness.  The  law's  solicitude  that  i»i 
Innocent  man  be  punished,  and  tbat  eveir 
man  accused  of  crime  be  tried  by  a  Jury  mi- 
swayed  by  prejudice  or  passion,  fumlsbes  am- 
ple excuse  for  the  constant  tendency  In  maor 
courts  to  strengthen  the  protective  armor  cf 
a  defendant  when  on  the  witness  stand.  Bet 
exact  justice  is  better  served  when  his  creJ- 
ibility  receives  the  same  protection  tlu; 
shields  tbat  of  every  witness  who  goes  int  - 
the  witness  box,  and  nothing  more. 

But  it  is  urged  by  plaintiff  In  error  tbat. 
regarding  this  cross-examination  as  an  at- 
tack upon  his  credibility,  his  constitution^: 
privilege  was  repeatedly  denied.  Our  con- 
stitutional provision  declarcs  tbat  "no  per- 
son shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himsdT'  (Const,  arc. 
1,  ^  13),  which  Is  identical  with  tbe  provi- 
sion In  tbe  federal  constitution,  and  In  tli>' 
constitutions  of  New  York,  California,  Geor- 
gia, and  perhaps  some  others.  In  con^:':- 
ering  this  point,  we  must  first  detenniM 
wbetbw  or  not  this  privilege  was  proper:; 
claimed.  We  have  already  quoted  tbe  fom 
in  which  tbe  dalra  was  made.  The  mate- 
rial portion  consists  in  the  statement  that 
the  question  was  "an  attack  on  cbaxacter  oo 
a  collateral  matter  drawn  out  on  cross-ex- 
amination, and  declines  to  answer  tbe  ques- 
tion, on  the  ground  that  the  statements  are 
privileged,  which  privilege  is  claimed  by 
both  counsel  and  tbe  defendant."  It  it 
urged  by  the  prosecution  that  this  claim  it 
too  indefinite  and  ambiguous,  and  that  It 
cannot  be  made  by  counsel,  but  must  iw 
made  by  the  defendant  in  person.  We  find 
no  instance  where  the  claim  has  ever  been 
put  forward  In  this  language,  and  we  think 
counsel,  in  his  efforts  to  avoid  making  a 
record  that  might  serve  as  a  basis  for  an- 
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favorable  comment  to  the  Jury,  failed  to 
make  an  objection  upon  which  a  court  could 
intelii^rently  rule.  ThlB  matter  of  claiming 
the  constitutional  exemption  is  not  a  mere 
form, — not  a  barricade  behind  which  a  Wit- 
ness can  take  shelter  at  his  pleasure,  and 
without  incurring  the  risk  of  some  injurious 
consequences  to  himself.  It  Is  doubtless 
true  that,  when  a  witness  declines  to  an- 
swer on  the  ground  that  his  answer  will  tend 
to  criminate  him,  a  Jury  will  always  draw 
a  conclusion  more  or  less  unfavorable  to 
him  by  reason  of  his  refusal.  But  that  is 
the  price  he  must  pay  for  his  protection. 
He  can  claim  his  priTilege  on  no  other 
ground,  and.  If  he  refuses  to  dispose  that 
basis  for  his  claim,  he  cannot  be  heard  to 
complain  that  his  claim  was  denied.  Wheth- 
er or  not  this  claim  could  properly  be  made 
by  counsel  is  a  more  difficult  question.  ^Thls 
privilege  is  a  personal  matter,  which  a  witp 
uess  may  always  waive  at  his  pleasure.  3 
Rice,  Ev.  S  204.  And,  with  respect  to  an 
ordinary  witness,  counsel  in  the  case  can 
have  no  legal  interest  in  the  matter  of  his 
protection.  It  Is  purely  a  question  betweai 
the  witness  and  the  court.  Cloyes  v.  Thay- 
er, 3  Hill,  564;  Southard  v.  Rexford,  6  Cow. 
254.  Not  only  must  the  witness  claim  the 
privilege  In  person,  but  he  must  state  under 
oath  that  the  answer  will  tend  to  criminate 
him.  See  1  Rose.  Gr.  Ev.  232  et  seq.;  Klrsch- 
ner  v.  State,  0  Wis.  140;  People  v.  Kelly,  24 
N.  Y,  74r-83;  People  v.  Seaman  (Sup.)  28  N. 
Y.  Supp.  329-333.  And  this  ought  to  be  so 
on  principle.  The  privilege  is  not  given  to 
screen  the  credibility  of  the  witness.  The 
opposite  party  has  the  absolute  right  to  Im- 
lieach  that  credibility  in  the  case  on  trial. 
But  be  has  no  right  to  compel  the  witness 
to  furnish  an  admission  that  might  be  used 
against  him  in  a  prosecution  for  the  offense 
about  which  he  is  Interrogated.  If  the  wit- 
ness, on  his  oath,  declines  to  answer,  be- 
cause his  answer  will  tend  to  criminate  him, 
his  credibility  stands  Impeached  before  the 
jury,'  as  fully  as  if  he  had  answered  in  the 
affirmative;  but  no  admission  is  left  that 
could  ever  be  used  against  him.  In  many 
jurisdictions  It  Is  statutory  that  a  witness 
shall  not  be  excused  from  answering  ques- 
tions, upon  the  ground  that  his  answers  will 
tend  to  criminate  him,  but  that  his  answers 
cannot  be  used  in  any  case  against  him.  Of 
course,  under  such  statutes,  he  is  protected 
from  furnishing  evidence  to  be  used  against 
himself,  but  bis  constitutional  privilege  of 
silence  is  swept  away. 

We  must  not  be  understood  to  mean  that, 
in  every  case  where  a  witness  under  oath 
claims  his  privilege  on  the  ground  that  bis 
answer  will  tend  to  criminate  him,  the  priv- 
ilege will  be  granted.  Ordinarily  it  will, 
and  the  witn/?»i8  cannot  be  required  to  speci- 
fy in  what  manner  his  answer  may  be  in- 
criminating. This  would  be  to  destroy  the 
privilege.  But,  when  a  court  can  discover 
no  reasonable  theory  upon  which  the  answer 


could  be  Incriminating,  further  investigation 
may  be  made,  or  the  privilege  denied.  A 
witness  will  not  be  permitted  to  make  any 
fraudulent  use  of  his  privilege.  For  full  dis- 
cussion of  this  point,  see  3  Klce,  Kt.  {  203  et 
seq.  This  case,  however,  presents  a  still 
further  complication,  in  that  the  witness  was 
also  a  party,  and  a  party  most  vitally  inter- 
ested. Generally  speaking,  a  party  to  an 
action  in  court  speaks  through  his  couuseL 
It  is  the  right  and  duty  of  counsel  to  protect 
his  client  at  every  point  These  considera- 
tions led  the  court  of  appeals  in  New  Yorlc, 
In  People  v.  Brown,  72  N.  Y.  571,  and  in  the 
supreme  court  of  Iowa,  in  Clifton  t.  Gran- 
ger, 86  Iowa,  573,  53  N.  W.  316,  to  hold  that 
this  privilege  could  be  claimed  by  counsel 
when  the  witness  was  also  a  party.  But 
there  is  a  practical  difficulty  in  such  a  hold- 
ing that  was  not  discussed  in  either  of  these 
cases.  The  claim  of  privilege,  when  made 
by  counsel  alone,  even  when,  as  in  this  case, 
counsel  says,  "The  privilege  is  claimed  by 
both  counsel  and  the  defendant,"  is  not,  and 
cannot  be,  supported  by  the  oath  of  the  wit- 
ness. This,  as  we  have  seen,  is  demanded 
both  by  authority  and  reason,  and  we  can 
conceive  of  no  sufficient  ground  to  support 
an  exception  in  favor  of  a  party.  State  v. 
Wentworth,  65  Me.  234.  No  doubt,  counsel 
have  the  right.  In  protecting  their  clients,  to 
raise  the  poln^  and  call  the  attention  of  the 
court  to  the  matter,  and  demand  that  the 
witness  be  apprised  of  his  rights,  and  given 
an  opportunity  to  make  the  claim  under 
oath,  if  be  so  elect  We  think  this  would 
be  the  proper  method  of  raising  the  point  in 
these  cases.  Of  course,  the  witness  might 
do  it  without  the  intervention  of  counsel.  A 
refusal  of  the  trial  court  to  properly  instruct 
a  witness  when  thus  requested  by  his  coun- 
sel might  constitute  reversible  error.  We 
hold, .  thee,  that  the  claim  of  privilege,  by 
reason  of  the  incriminating  nature  of  the 
answer  sought,  was  not  made  with  sufficient 
definiteness  to  apprise  the  court  of  the  na- 
ture of  the  claim;  and,  further,  that  the 
claim  cannot  be  made  by  counsel,  even  when 
the  witness  is  also  a  party. 

But  there  are  reasons  why  we  think  this 
cross-examination  improper  as  aftectlng  the 
credibility  of  the  witness.  The  iinsinuating 
style  of  questioning  in  which  the  prosecution 
Indulged  should  never  be  permitted  for  this 
purpose.  That  method  of  examination  does 
not  affect  the  credibility  of  the  witness,  be- 
cause It  neither  shows  him  to  be  untrutliful 
nor  necessarily  of  bad  moral  character.  The 
rule  in  these  cases  is  somewhat  strict,  and 
necessarily  so,  because  it  is  dangerous 
ground.  Injustice  may  be  d(»e  if  the  rule  la 
relaxed.  Where  a  cross-examiner  seeks  to 
impair  the  credibility  of  a  witness  by  proof 
of  collateral  crimes,  he  should  be  confined  to 
specific  acts.  He  may  ask  the  witness  wheth- 
er or  not  he  committed  the  act,  or  whether  he 
has  been  convicted  thereof  or  Imprisoned 
therefor.    But,  manifestly,  the  Interrogatories 
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ahonM  be  bo  framed  aa  to  permit  the  witness 
to  admit  or  deny  tbe  ad:  itself.  He  should 
not,  for  impeachment  purposes,  be  asked 
questions  -which  simply  suggest  Inference.  It 
has  repeatedly  been  held  that  a  party  coold 
not  be  asked  whether  or  not  he  had  been  In- 
dicted for  a  particular  c^ense,  oo  the  ground 
that  an  indictment  did  not  prove  guilt.  Peo- 
ple v.  Crapo,  76  N.  Y.  288;  People  t.  Noelke, 
94  N.  Y.  144;  People  ▼.  Irving,  95  N.  Y.  541; 
Van  Brokkelen  v.  Berdell,  130  N.  Y.  145,  29 
N.  E.  254.  For  the  purpose  of  proving  the 
commission  of  the  crime  for  which  a  party 
Is  being  tried,  any  evidence  is  proper  that 
raises  a  legal  inference,  or  makes  it  proba- 
ble that  the  crime  was  committed  by  the  ac- 
cused. Not  so,  however,  where  It  is  sought  to 
show  a  collateral  crime  to  affect  credibility. 
That  issue  is  not  on  trial,  and  the  Jury  must 
not  be  called  upon  to  Investigate  It  It  was 
not  prc^ter,  then,  to  ask  plaintiff  in  error  in 
this  case,  when  speaking  about  the  alleged 
crime  in  connection  with  the  bank,  whether 
or  not  he  was  not  "accused,"  etc.,  and  wheth- 
er or  not  it  was. not  "claimed"  by  the  bank 
oflScers,  etc.,  because  all  that  may  have  been 
tme,  and  yet  no  such  crime  as  claimed  have 
been  committed.  This  applies  also  to  the  ex- 
amination relative  to  the  death  of  his  first 
wife,  and  the  fact  that  he  had  not  seen  his 
parents  since  1874.  See  Whart  Cr.  Ev.  {  432; 
Schultz  V.  Railroad  Co.,  89  N.  Y.  250;  State 
v.  Pnshon  (Mo.  Sup.)  34  S.  W.  28;  Bates  v. 
State  (Ark.)  30  S.  W.  890. 

There  Is  yet  another  objection.  The  collat- 
eral crimes  sought  to  be  established  were  too 
remote  to  necessarily  show  a  present  bad 
moral  character.  They  had  been  committed, 
if  at  all,  nearly  22  years  before  the  trial. 
They  may  have  been  long  since  sincerely  re- 
X>ented  of  and  atoned  for.  In  Greenleaf  on 
Evidence  (section  459)  it  is  said:  "The  exam- 
ination being  governed  and  kq>t  within 
bounds  by  the  discretion  of  the  judge,  all  in- 
quiries into  transactions  of  a  remote  date 
will,  of  course,  be  suppressed;  for  the  inter- 
ests of  justice  do  not  require  that  the  errors 
of  any  man's  life,  long  since  repented  of  and 
forgiven  by  the  community,  should  be  recall- 
ed to  remembrance,  and  their  memory  be  per- 
petuated In  judicial  documents,  at  the  pleas- 
ure of  any  future  litigant  The  state  has  a 
deep  interest  in  the  Inducements  to  reforma- 
tion held  out  by  the  protecting  veil  which  is 
thus  cast  over  the  past  offenses  of  the  peni- 
tent. But  where  the  Inquiry  relates  to  trans- 
actions comparatively  recent,  bearing  direct- 
ly upon  the  present  character  and  moral  prin- 
ciples of  the  witness,  and  therefore  essential 
to  tbe  due  estimation  of  his  testimony  by  the 
Jtuy,  learned  judges  have  of  late  been  dis- 
posed to  allow  It"  And  see,  also.  Holder  v. 
State  (Ark.)  25  S.  W.  279. 

Another  objection  absolutely  fatal  If  this 
cross-examination  was  for  the  purpose  of  af- 
fecting credibility  only  was  the  Introduction 
of  Exhibit  P.  Nothing  Is  better  settled  than 
that,  where  a  witness  Is  asked  as  to  collateral 


crimes  for  this  purpose,  his  answers  are  ab- 
solutely conclusive  on  the  party  asking.  3 
Rice,  Ev.  I  222,  and  cases  cited.  Nor  does  it 
change  the  rule  that  the  denial  comes  by  tbe 
written  admission  of  the  witness.  Tbe  princi- 
ple is  not  different  from  introducing  another 
witness  to  prove  oral  admissions.  But.  as 
this  evidence  was  all  properly  admitted  for 
the  puriwse  of  showing  motive.  It  la  dcmet- 
tary  that  the  judgment  cannot  be  disturbed 
because  it  was  inadmissible  for  another  pur- 
pose, unless  the  jury  were  expressly  instruct- 
ed that  they  might  consider  the  evidence  ta 
such  Improper  puri)oee.  We  cannot  presume 
that  any  Improper  use  was  made  of  sncb  evi- 
dence. Indeed,  the  instructions  in  this  case 
rebut  any  such  presumption,  because,  while 
the  jury  was  repeatedly  t<^d  that  snch  evi- 
dence might  be  considered  as  bearing  upon 
the»questlon  of  motive,  they  were  at  no  time 
instructed  to  consider  it  as  bearing  upon  tbe 
question  of  the  credibility  of  plaintiff  in  m- 
ror.  The  court  said  in  the  charge:  "The  de- 
fendant is  not  being  tried  for  any  other 
crlm«  or  offense  than  that  charged  in  tbe 
Information,  and  it  would  not  be  competent 
evidence,  and  you  could  not  consider  any  evi- 
dence, of  the  commission  by  the  defendant 
of  any  other  crime  or  offense,  except  so  far 
as  such  other  crime  or  offense,  if  any,  tends 
to  establish  the  crime  of  which  the  defendaa: 
Is  charged,  and  upon  which  he  is  beins  tried, 
or  tends  to  establish  the  question  of  his  hi- 
tent  or  motive  as  to  the  commission  of  tbe 
crime  In  question,  or  tends  to  establish  Iiis 
guilty  knowledge  of  the  crime."  This  was 
equivalent  to  a  direct  instruction  not  to  con- 
sider such  testimony  as  affecting  tbe  credi- 
bility of  the  accused  as  a  witness.  See.  oc 
this  subject,  Dows  v.  Glaspel,  4  N.  D.  251- 
267,  60  N.  W.  60;  McKenzie  v.  Tandecar 
(Mich.)  62  N.  W.  1031. 

Errors  are  assigned  upon  certain  remaite 
made  by  counsel  for  the  state  in  arguments 
to  the  jury,  and  to  which  exceptions  were 
taken  at  the  time.  We  had  occasion  in  State 
V.  McGahey,  3  N.  D.  293,  55  N.  W.  753.  to  dis- 
cuss this  question  at  some  length,  and  ve 
will  here  enter  Into  no  general  discussion.  It  is 
not  claimed  in  this  case  that  there  was  a 
violation  of  any  statutory  limitations  npoa 
counsel.  The  objections  are  placed  npoa 
broader  grounds,  and,  to  support  them.  It 
must  clearly  appear  that  counsel  have  step- 
ped beyond  the  bounds  of  any  fair  and  rea- 
sonable criticism  of  the  evidence,  or  any 
fair  and  reasonable  argument  based  upon 
any  theory  of  the  case  that  has  supi)ort  ia 
the  testimony.  This  rule  was  never  intended 
to  limit  counsel  in  any  manner  that  conld 
Injuriously  affect  his  case  upon  the  merits. 
He  is  allowed  a  wide  latitude  of  speech,  and 
must  be  protected  therein.  He  has  a  right  to 
be  heard  before  the  jury  upon  every  ques- 
tion of  fact  in  the  case,  and  in  such  decorons 
manner  as  his  judgment  dictates.  It  is  his 
duty  to  use  all  the  convincing  power  of  whlcS 
he  has  command,  and  the  weapons  of  wit 
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a.zid  satire  and  of  ridicule  are  all  available 
to  him  BO  long  as  he  keeps  within  the  record. 
Be  may  draw  inferences,  reject  theories  and 
hypotheses,  impugn  motiveB,  and  questlou 
credibility,  subject  only  to  the  restriction 
tbat,  in  so  doing,  he  must  not  get  clearly  out- 
BlUe  the  record,  and  attempt  to  fortify  his 
e&se  by  his  own  assertions  of  facts,  unsup- 
ported by  the  evidence.  See  Tucker  v.  Hen- 
nlker,  41  N.  H.  317;  Brown  v.  Swineford,  44 
Wis.  282;  Martin  v.  State,  63  Miss.  5U6;  BoUe 
V.  Rumford,  6«  Me.  504;  McDonald  v.  Peo- 
ple, 126  111.  155,  18  N.  Bl.  817.  But  this  mat- 
ter Is,  and  of  necessity  must  be,  largely  with- 
in the  discretion  of  the  trial  court,  and  the 
action  of  the  trial  court  should  be  reversed 
only  In  cases  of  clear  and  prejudicial  abus* 
of  this  discretion.  BulUner  v.  People,  96  UL 
30C;  Festner  v.  RaUroad  Co.,  17  Neb.  280, 
22  N.  W.  657;  Hatch  v.  State,  8  Tex.  App. 
416. 

L«t  us  apply  these  principles.  One  of  the 
counsel  for  the  state,  Mr.  Voss,  said,  "Kent 
claimed  he  had  been  short  in  bis  insurance 
accounts  in  the  sum  of  about  $300.  Kent 
could  have  raised  this  money  in  half  an 
hour's  time  in  Mandan,  if  he  had  desired  to 
do  so;"  and,  again,  "Kent,  on  the  morning 
he  went  away,  had  ample  funds  In  his  pocket 
with  which  to  pay  the  embeszlement;"  and, 
again,  "that  the  defendant  had  robbed  a 
bank  in  Ohio,  changed  his  name,  and  gone 
to  England;"  and,  again,  "that  he  assumed 
that  every  time  the  defendant  changed  his 
name  he  committed  a  crime;"  and,  finally, 
"tbat  one  Allison  had  been  subpoenaed  by 
the  state,  had  sat  In  the  court  room  during 
the  entire  trial,  and  had  not  been  called  by 
the  defendant  to  disprove  Swidensky's  state- 
ment tbat  he  received  a  letter  from  Allison 
of  Steele."  There  Is  evidence  upon  which  the 
first  statement  might  be  fairly  based,  and 
there  is  ample  evidence  in  the  record  to  jus- 
tify the  remark  about  robbing  the  bank.  The 
assumption  connected  with  the  change  of 
name  waa  simply  given  to  the  jury  as  an 
assumption,  and  could  not  have  misled  them, 
and  the  remark  respecting  Mr.  Allison  was 
expressly  taken  from  the  jury  in  the  charge; 
and  when  we  also  consider  the  fact  that,  in 
speaking  of  the  statement  of  the  attorney, 
the  court  told  the  jury  to  "give  It  no  consid- 
eration except  so  far  as  it  Is  sustained  by  the 
evidence,  if  at  all,"  and  again  said  tt>  the 
jury,  "Yon  are  not  to  consider  any  statement 
made  by  the  attorneys  on  either  side  out- 
side of  the  testimony,"  and  when  we  consider 
also  the  careful  manner  in  which  the  court 
throughout  the  charge  guarded  the  Jury 
against  being  influenced  by  anything  except 
the  evidence  only,  we  are  clear  that  there 
was  no  abuse  of  discretion,  either  in  ruling 
upon  the  remarks  of  Mr.  Voss,  or  those  of 
Mr.  Nye  which  followed,  and  which  we  will 
not  particularly  set  forth. 

The  exceptions  to  the  charge  as  given  and 
the  refusal  to  charge  as  requested  need  only 
general  mention.    We  have,  severally,  stud- 


led  the  charge  with  care.  It  bears  unmistak- 
able evidence  that  the  trial  court  fully  ap- 
preciated the  gravity  of  his  duties,  and  the 
Importance  of  the  case  both  to  the  state  and 
the  accused.  It  is  a  fair  judicial  statement 
of  the  law  applicable  to  the  case.  If  It  con- 
tains any  errors,  they  are  certainly  not 
against  the  accused.  The  charge  Is  always 
as  favorable  to  him  as  the  law  would  per- 
mit. We  doubt  not  that  counsel.  In  their 
intense  seal  (and  It  is  highly  oommendablo  in 
a  capital  case),  honestly  urge  their  exceptions 
to  the  charge,  and  honestly  believe  that  por- 
tions of  the  same  were  "misleading,"  and  "In- 
vaded the  province  of  the  jury,"  were  "ar- 
gumentative," and  "assumed  that  certain 
facts  were  proven,"  and  were  "prejudicial  to 
the  accused";  but  all  these  claims  are  gen- 
eral In  their  nature,  and  raise  no  specific 
questions  of  law  for  discussion,  but  simply 
involve  a  construction  of  the  language  used. 
We  do  not  look  at  the  language  from  coun- 
sel's point  of  view.  To  us  it  seems  vulnera- 
able  to  none  of  these  objections,  and  it 
would  be  an  unwarranted  use  of  space  to  re- 
produce the  language  here.  Counsel  contend 
for  no  principle  of  law  in  this  connection 
which  may  not  be  conceded.  It  is  true  that 
a  court  should  not  snm  up  one  side  of  the 
case  only,  and  should  not  and  must  not  ai;gnia 
the  testimony  to  the  jury,  and  should  not 
assume  that  certain  facts  have  been  proven, 
and  It  Is  also  true  that  a  bad  instruction  is 
not  generally  cured  by  a  good  one  on  the 
same  subject;  but,  as  already  stated,  these 
principles  were  not  violated  by  the  instruc- 
tions given. 

Thirty-two  errorj  are  assigned  upon  the  re- 
fusal of  the  court  to  give  instructions.  Their 
length  precludes  their  reproduction,  but  they 
may  be  disposed  of  somewhat  summarily. 
The  abstract  shows  that  these  instructions 
were  refused,  but  an  Inspection  of  the  charge 
shows  that  the  greater  portion  of  them  were 
adopted  by  the  court  as  Its  own,  and  were 
given  ^ther  verbatim,  as  requested,  or  In 
language  of  identical  import.  When  this  is 
not  the  case,  the  subject  upon  which  the 
instruction  Is  asked  is  always  covered,  and 
correctly  covered,  by  the  cluirge  given.  This 
leaves  plaintiff  In  error  no  ground  of  com- 
plaint upon  which  to  stand.  State  v.  Mc- 
Gahey,  3  N.  D.  293,  65  N.  W.  753;  State  v. 
La  Orange  (Iowa)  62  N.  W.  664;  Davidson 
V.  State  (Ind.  Sup.)  34  N.  E.  972;  People  v. 
Harris,  136  N.  Y.  423;  33  N.  E.  65;  Com.  v. 
Farreli  (Mass.)  36  N.  E.  475;  Clark  v.  State 
(Tex.  Cr.  App.)  26  S.  W.  68;  Thompson  v. 
State  (Tex.  Cr.  App.)  26  S.  W.  198;  State  v. 
Freidrlch  (Wash.)  30  Pac.  328. 

In  this  connection,  it  will  be  proper  to  no- 
tice aoaxe  assignments  of  error  based  upon 
certain  language  used  by  the  court  towards 
senior  counsel  for  plaintiff  in  error  In  the 
crosa-examination  of  certain  witnesses  for 
the  state.  It  is  aj^arent  from  the  record 
that  the  learned  senior  counsel  was  conduct- 
ing the  cross-examination  in  a  manner  which 
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the  trial  court  regarded  as  unfair  to  tlie  wit- 
Dess,  and  Inc^jmpatible  with  that  decorum 
that  should  always  attend  trials  in  courts  of 
Justice.  If  such  were  the  case,  it  was  the 
right  and  duty  of  the  court  to  correct  it 
And,  while  there  is  no  doubt  but  that  some 
sharp  language  was  used,  yet  it  is  clear  tliat 
counsel  was  the  aggressor,  and  we  cannot 
say  that  the  court  went  further  than  was 
necessary  to  protect  the  witness  and  control 
the  examination.  Yet,  In  his  charge  to  the 
Jury,  the  court,  by  specific  instruction,  di- 
rected the  Jury  not  to  permit  any  passage  of 
words  or  manifestation  of  temper  between 
court  and  counsel  to  prijudice  them  in  any 
manner  against  the  accused.  We  do  not 
say  this  instruction  was  necessary,  but  it 
cured  any  possible  error.  People  v.  Northey, 
77  CaL  018,  19  Pac.  806,  and  20  Pac.  129; 
Com.  T.  Ward,  157  Mass.  482,  32  N.  E.  6C3; 
Ryan  v.  State,  83  Wis.  486,  53  N.  W.  836; 
State  V.  Whitworth  (Mo.  Sup.)  29  S.  W.  595. 
All  the  points  presented  by  the  motion  in 
arrest  that  require  special  notice  have  al- 
ready been  discussed,  and  decided  adversely 
to  plaintiff  in  error.  One  ground  much  re- 
lied upon  in  the  motion  for  a  new  trial  was 
misconduct  of  the  trial  jury.  It  was  de- 
sired by  the  court,  and  doubtless  by  the 
parties  also,  that  great  care  should  be  ex- 
ercised in  liLeeplng  all  improper  influences 
from  the  Jury.  To  that  end,  the  Jury,  as 
soon  as  Impaneled,  was  placed  in  charge  of 
two  baillGFs,  and  all  the  usual  and  proper 
rules  In  such  cases  were  given.  It  was 
claimed,  nevertheless,  that  after  the  Jury 
was  Impaneled,  and  before  the  case  was 
finally  submitted  to  them  (a  period  of  about 
three  we^s),  he  Jurymen  did  separate,  with- 
out leave  of  court,  and  under  such  circum- 
stances and  in  such  situations  as  rendered  it 
possible  for  them  to  be  Improperly  Influenced 
in  the  performance  of  their  duties  as  Jurors, 
These  matters  of  separation  were  brought 
to  the  attention  of  the  court  by  affidavits,  at 
great  length,  and  with  great  particularity. 
They  consisted  for  the  greater  part  of  brief 
interviews  by  individual  Jurors  with  their 
rest>ectlve  wives,  not  in  the  immediate  pres- 
ence of  their  fellow  Jurors,  and  not  always 
within  hearing  of  the  bailiffs.  On  one  occa- 
sion there  was  another  lady  with  the  wife  of 
one  Juror,  and  such  lady  also  spoke  to  such 
Juror.  It  is  not  claimed  in  these  affidavits 
or  on  argument  that  any  Juror  was  improp- 
erly Influenced,  or  that  any  attempt  was 
made  to  improperly  Influence  any  Juror.  It 
was  evidently  the  theory  of  plaintiff  in  error 
that,  when  once  it  was  shown  tliat  an  op- 
portunity had  been  given  for  improper  in- 
fluence, prejudice  would  be  presumed,  and 
the  burden  thrown  upon  the  state  to  over- 
come such  presumption;  and  such,  no  doubt, 
is  the  law,  at  least  in  capital  cases,  and  where 
such  opportunity  arises  from  disobedience 
to  the  court's  order.  See  Moss  v.  Com.,  107 
Pa.  St.  267;  Goersen  v.  Oom.,  106  Pa.  St 
477;   Kecnan  v.  State,  8  Wis.  132;   MacUn  v. 


State.  4A  Aik.  115;  State  ▼.  Harrtean.  36  W. 

Va.  729,  15  S.  E.  882;  State  v.  Dolling,  ST 
Wis.  396.  The  state  seems  to  have  accepted 
that  view  also,  and  flled  a  large  number  of 
counter  affidavits,  including  affidavits  of  11 
of  the  12  jurors,  and  all  the  persons  who 
were  known  to  have  spoken  to  any  juror  at 
any  of  the  alleged  Interviews,  and  also  of 
the  two  bailiffs  who  had  the  Jury  in  charge. 
The  members  of  this  court  have  aeyeraliv 
taken  the  time  to  carefully  consider  these 
affidavits  on  both  sides,  and  we  are  all  ot 
the  opinion  that  every  p4^t  made  in  the 
affidavits  In  support  of  the  motion  baa  bees 
met  by  the  counter  affidavits  in  a  manner 
which  leaves  no  possible  ground  to  believe 
that  any  juror  was  Improperly  influenced,  or 
any  effort  made  to  improperly  influence  any 
Juror,  at  any  of  the  alleged  separatlona. 

But  it  is  claimed  that  an  improper  influ- 
ence came  from  another  source.     By   leave 
of  court,  and  with  the  full  consent  of  counsel 
on   both  sides,    the  Jury   was   permitted   to 
attend  church.     Pursuant  to  such   leave,  a 
portion  of  the  jury,  in  charge  of  the  bailiil, 
attended    the   Episcopal   Church    in     Fai^a. 
There  is  no  claim  that  it  was  luiown  before- 
hand   that  any   jurors   would   attend    that 
church,  or  that  anything  that  was  said  wa» 
spoken  with  the  purpose  of  expectation  of 
Influencing  the  jury  in  any  manner  In  th« 
discbarge  of  their  duties.     But  it  so  haQpen- 
ed  that  the  minister  upon  that  particular  day 
discoursed  upon  the  familiar  subject  of  doubt- 
ing Thomas.     A  laiige  portion  of  tlie  sermon 
has   been  brought   upon   the   record.     In  it 
the  minister  animadverts  upon  tbe  increduli- 
ty of  Thomas  in  refu^ng  to  accept  the  state- 
ments of  his  friends  and  fellow  disciples  as 
to  the  existence  of  a  risen  Liord,  and  donand- 
ing  ocular  and  manual  evidence  thereof,    ii 
is  claimed  that  the  whole  tenor  of  the  sermon 
was  such  as  to  induce  the  Jurors  to  acceirt 
facts  as   proven   on   less   positive  and  cqd- 
vincing  evidence  than  they  otherwise  woui<i 
have  done.    Granting  this,  it  is  difficult  i« 
perceive  why  the  Jurors'  doubts  would  not 
be  resolved  just  as  readily  in  favor  ot  xia 
testimony  ot  the  defense  as  of  the  proeecn- 
tion.     But  the  whole  theory  is  wrong.     It  is 
speculative    and    almost     chimerical.    The 
preacher  was  speaking  of  spiritual  matters, 
and  his  whole  application  was  spiritual.   .No 
reasonable  man  would  be  influenced  in  the 
performance  of  his  duties  as  a  juror  m  tLr 
slightest  degree  by  wliat  was  said.     Were  it 
otherwise,  we  do  not  see  how  error  could  be 
assigned  in  this  connection.    Counsel  for  the 
accused,   in  open  court,  consented  that  tlie 
Jurors  might  attend  church.     He  knew  the; 
must  hear  something,  and  his  consent  car- 
ried with  it  an  assent  that  they  should  hear 
anything  that   was  a  proper  and    ordimu; 
enunciation  from  a  Christian  pulpit,     tbtj 
heard  nothing  more. 

There  remains  but  a  single  further  pois: 
for  consideration.  It  was  urged  upon  tlie 
motion  for  a  new  trial,  and  is  urged  here 
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that  tbe  verdict  haa  not  aufflclent  support  in 
the  eyldence.  The  members  of  this  court, 
knowing  full  well  the  grave  results  that  hang 
upon  their  words,  unhesitatingly  declare 
that  they  have  uo  doubt  whatever  upon  that 
point.  No  unprejudiced  petaon  could  read 
thia  record  and  entertain  a  doubt.  A  mur- 
der has  been  committed,  cold,  cruel,  cause- 
less, and  with  a  deliberation  of  preparation, 
and  an  inexorable  determination  of  execu- 
tion, that  stands  almost  unparalleled.  An 
innocent  woman.  In  the  prime  of  life,  whose 
misfortune  it  was  that  she  bad  been  sinned 
against,  in  her  own  home,  at  the  dead  of 
night,  was  killed  by  an  assassin.  Did  the 
accused  hire  that  assassin  to  commit  the 
deed?  He  has  been  twice  tried,  and  it  has 
,  been  bis  good  fortune  to  be  defended  at  all 
points  by  able  and  faithful  attorneys.  The 
senior  counsel  has  clung  to  the  fortunes  of 
his  client  with  an  intelligent,  tenacious,  un- 
.sclfish  zeal  that  honors  the  profession  to 
which  he  belongs.  The  first  trial  was  held 
in  the  county  where  the  crime  was  com- 
mitted. An  impartial  Jury  declared  the  ac- 
cused guilty.  That  verdict  this  court  re- 
versed, by  reason  of  an  error  of  law  occur- 
ring at  the  trial.  In  due  time  another  trial 
was  had,  and  at  a  distance  of  200  miles 
from  the  scene  of  the  tragedy,— far  removed 
from  all  influence  of  prejudice  or  malice. 
Another  Jury  was  selected,  with  unusual 
care.  The  case  was  tried  by  the  court  with 
absolute  fairness,  and  again  the  Jnry  de- 
clared that  the  accused  was  guilty,  and  that 
lie  should  suffer  death.  If  the  story  as  de- 
tailed in  evidence  by  the  assassin,  Swiden- 
.sky,  can  be  believed,  no  more  righteous  ver- 
dict was  ever  pronounced.  This  story  was 
straightforward,  probable,  and  consistent  In 
nil  its  parts,  and  bore  much  Inherent  evi- 
dence of  its  own  truthfulness.  By  it,  the 
accused  was  declared  to  be  the  party  who 
originated  the  crime,  and  planned  every 
ghastly  detail  of  its  execution,  and  promised 
the  assassin  $18,000  for  its  performance. 
All  the  ability  and  skill  of  counsel,  aided 
by  the  powerful  leverage  of  the  self-con- 
fessed depravity  of  the  witness,  were  un- 
able to  weaken  this  story  on  cross-examina- 
tion. Nor  could  the  ingenuity  of  counsel 
weave  Into  the  case  any  possible  motive  on 
the  part  of  Swldensky  for  the  murder  of 
Mrs.  Kent,  unless  his  story  was  true.  It 
will  serve  no  purpose  to  set  out  the  cor- 
roborative testimony  tending  to  connect  the 
piaintift  in  error  with  this  crime.  His  own 
words  and  conduct  condemn  him. 

A  lawyer,  a  respectable  citizen,  possessed 
of  property  which  he  valued  at  several  thou- 
sand dollars,  with  a  wife  and  son,  for  whom, 
in  his  testimony  and  in  certain  letters  in  the 
record,  he  professes  the  most  ardent  attach- 
ment. He  left  his  home  on  the  morning  of 
the  day  preceding  the  homicide,  to  return 
that  evening.  But  the  next  day  he  was  with 
his  old  friend,  Mr.  Seavey,  at  West  Su- 
perior, Wis.,— one  who  had  known  him  only 


as  Myron  R.  Kent  He  told  Mr.  Seavey  that 
he  was  on  his  way  to  England,  to  get  a 
large  sum  of  money  from  his  mother.  His 
old  mother  was  in  Ohio,  and  had  lived 
there  certainly  since  1873.  He  had  no  money 
in  England,  and  no  expectation  of  any.  On 
April  9,  lSS>i,  we  find  him  at  Trenton,  Neb., 
writing  to  Mr.  Seavey,  using  another  alias, 
and  asking  for  the  loan  of  a  small  amount 
of  money,  still  claiming  that  be  was  going 
to  England.  It  was  now  nearly  a  month 
since  he  had  so  unceremoniously  left  that 
wife  and  child.  He  had  received  no  word 
concerning  them,  nor  does  it  appear  that 
he  had  made  any  effort  to  let  them  hear 
from  him.  Did  he  send  them  the  message 
of  a  husband  and  father  through  their  old 
friend  Mr.  Seavey?  By  no  means.  But  he 
wrote:  "Let  no  living  soul  know  where  I 
am.  I  know  I  can  trust  my  life  in  your 
hands."  Mr.  Seavey  wired  him:  "Do  you 
know  your  wife  has  been  murdered?"  He 
replied:  "No.  Comply  with  the  request  of 
my  letter."  At  Trenton  the  officers  located 
him,  and  had  him  arrested,  ostensibly  for 
larceny.  While  awaiting  requisition  papers, 
he  escaped  from  the  officers,  and  became  a 
tramp  across  the  plains  of  Nebraska  and 
Colorado,  stopping  at  a  ranch  in  Colorado, 
where  be  worked  for  some  time;  but,  learn- 
ing that  the  Lairds  (bis  deceased  wife's 
brothers)  knew  of  bis  locality,  he  Immedi- 
ately left,  and  again  became  a  tramp,  and 
is  next  heard  of  as  a  section  hand  at  Arling- 
ton, Colo.,  where  he  was  arrested.  How  it 
could  ever  be  supposed  that  an  Intelligent 
Jnry  would  believe  that  a  man  of  his  finan- 
cial and  social  standing  would  desert  a  loved 
wife  and  child,  drop  to  the  level  of  a  fugitive 
felon,  hiding  and  fieeing  from  place  to'  place, 
and  later  pass  unheeded  the  terrible  news  of 
tbe  murder  of  his  wife,  and  permit  his  valu- 
able property,  unwatched  and  uncared  for, 
to  be  dissipated  and  lost,  all  because  he  was 
short  a  few  hundred  dollars  with  some  in- 
surance companies,  passes  comprehension. 
The  verdict  has  ample  support  The  whole 
record  presents  no  error.  The  law  demands 
that  this  Judgment  be  affirmed.  It  Is  so  or- 
dered.   All  concur. 


DUNLAP  et  aL  v.  BYERS  et  al. 
(Supreme  Court  of  Michigan.     July  8,  1896.) 

PaHTHBBSHIP  —  OlSSOLUTlOK  —  APPBAKA.X0B  —  Ep- 
FEOT  —  F0RBIO:(  COORT  —  JURIgDIOTIOX  —  ReS 
JV DICATA  —  COLLATEKAI.  ATTACE  —  PaKTXEBSB IP 

Assets. 

1.  Br  appearini;  and  pleading,  defendant 
submits  himself  to  the  jarisdiction  of  the  court. 

2.  A  foreign  court,  having  general  equity 
powers,  and  having  jurisdiction  of  the  parties 
in  a  suit  for  the  dissolution  of  a  partnership  and 
the  settlement  of  its  affairs,  had  power  to  direct 
a  receiver  to  sell  partnership  lands  situated  in 
this  state. 

3.  In  a  suit  in  a  foreign  court  for  the  disso- 
lution of  a  partnership  and  the  settlement  of  its 
affairs,  a  complaint  alleging  that  certain  lands 
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situated  in  this  state  were  partnership  ajiseta, 
and  an  answer  denying  the  same,  were  sufficient 
to  authorize  the  court  to  find  that  the  lands  be- 
longed to  the  partnership,  and  to  direct  a  re- 
ceiver to  Sell  the  same,  though  they  were  not 
specifically  described  in  the  pleadings. 

4.  No  proceedings  having  been  taken  to  set 
aside  the  judgment,  the  findings  of  said  court 
on  the  question  of  partnership  assets  are  re* 
judicata. 

5.  While  a  judgment  fraudulently  obtained 
may  be  collaterally  attacked  by  a  third  person 
who  had  no  notice  of  the  fraud  at  the  time  he 
acquired  interests  in  property  sold  under  the 
same,  parties  and  their  pnvies  can  obtain  relief 
therefrom  only  in  a  direct  proceediup  instituted 
for  that  purpose  in  the  court  where  the  original 
proceeding  was  held. 

6.  Where  a  partner,  in  his  own  name,  sold 
partnership  lands,  with  the  consent  of  the  other 
partner,  and  the  proceeds  of  sales  were  credit- 
ed on  the  books  of  the  firm,  it  was  proper  for  the 
cotirt,  in  a  suit  co  dissolve  the  partnership  and 
settle  its  affairs  to  determine  that  said  lands 
were  partnership  assets,  for  the  purpose  of  pay- 
ing its  debts,  and  therefore  the  heirs  of  the  lat- 
ter partner  could  not  equitably  claim  any  inter- 
est therein. 

Appeal  from  circuit  court,  Huron  conncy,  In 
chancery;  Watson  Beach,  Jndge. 

Bill  by  Jeptl^a  D.  Danlap  and  otbers  against 
William  H.  Byers  and  others  to  restrain  de- 
fendants from  prosecuting  certain  suits  in 
ejectment,  and  for  other  relief.  From  the 
decree  rendered,  defendants  appeal.  Af- 
firmed. 

Blbrldge  F.  Bacon,  for  appellants.  Uancb- 
ett  &  Hanchett,  for  appellees. 


LONG,  O.  J.  In  1873  James  Dunlap, 
through  whom  the  complainants  claim,  and 
William  J.  Byers,  through  whom  defendants 
claim,  were  engaged  In  the  business  of  buy- 
ing and  selling  lumber  in  Cincinnati  as  part- 
ners, under  the  firm  name  of  James  Byers  & 
Co.  In  addition  to  the  property  they  held 
as  partners,  they  acquired  title  to  an  undi- 
vided two-thirds  of  certain  lands  in  Huron 
county,  this  state;  some  of  the  lands  being 
held  in  the  name  of  Dunlap  alone,  some  in 
Byers  alone,  and  some  of  them  in  the  name 
of  Dunlap  &  Byers.  Afterwards  complain- 
ant Lucius  P.  Mason,  who  owned  an  undi- 
rlded  one-third  of  certain  lands,  conveyed 
such  interest  to  James  Dunlap  by  two  deeds, 
but,  as  described,  for  advances  made  by  Dun- 
lap &  Co.  to  said  Mason,  and  for  moneys 
owing  by  him  to  said  firm.  It  appeared  then 
that  the  title  stood  as  follows:  An  undivided 
two-thirds  in  James  Dunlap  and  William  J. 
Byers,  or,  as  complainants  claim,  James  Dun- 
lap &  Co.;  an  undivided  one-third  in  James 
Dunlap,  in  trust,  as  security  from  said  Ma- 
son; and  the  legal  title  in  an  undivided  one- 
sixth  of  the  lands  described  In  Schedules  1 
and  2  of  bill  in  the  name  of  William  J.  Byers. 
While  the  lands  were  in  this  condition,  cer- 
tain parcels  were  sold,  and  contracts  and 
deeds  made  therefor,  by  James  Dunlap,  in 
his  own  name;  and  complainants  claim  that 
the  lands  were  sold  for  the  firm,  with  the 
knowledge  and  consent  of  William  J.  Byers, 


and  the  proceeds  of  snch  sales  credited  on 
the  books  of  the  Arm.     On   December    19. 

1885,  James  Dunlap  filed  a  petition  in  the 
superior  court  of  Cincinnati,  Ohio,  for  disso- 
lution of  the  firm  of  James  Danlap  &  Co.. 
praying  for  an  accounting  and  settlement  of 
the  affairs  of  the  partnership,  and  a  settle- 
ment of  the  accounts  of  the  individual  part- 
ners as  between  themselves.  That  petitiaa 
alleged  that  James  Dunlap  and  William  J. 
Byers  bad  been  engaged  as  partners,  under 
the  firm  name  of  James  Dunlap  &  Co.,  ia 
buying  and  selling  lumber,  their  place  of 
business  being  in  Cincinnati,  and  that  in  con- 
nection with  the  business  of  the  ftrm  they 
had  acquired  a  large  quantity  of  lands  in  the 
state  of  Michigan.  The  petition  further  al- 
leged that  the  assets  and  property  of  tbe  firm 
consisted  of  lumber  on  hand,  and,  among 
other  property,  the  lands  in  the  state  of  Mich- 
igan, and  which  lands  were  purchased  with 
the  partnership  funds,  for  partnership  pur- 
poses. The  plaintilf  in  the  petition  further 
alleged  that  the  amounts  to  his  credit  for  ad- 
vances made  to  the  firm,  and  undrawn  profits, 
were  more  than  equal  to  the  excess  of  assets 
over  the  liabilities  of  the  firm,  and  claimed  that 
the  defendant  was  indebted  to  the  firm.  A  re- 
ceiver was  also  prayed  for.  The  defendant 
William  J.  Byers  filed  an  answer  February  4, 

1886,  sworn  to  by  him  personally.  He  denied 
that  the  credits  of  the  plaintiff  In  the  firm 
were  more  than  equal  to  the  excess  of  profits 
over  and  above  the  liabilities,  and  denied  that 
the  Michigan  lands  were  assets  of  tbe  part- 
nership of  James  Dunlap  &  Co.  On  Decemba 
21,  1886,  an  order  was  made  by  the  Cincin- 
nati court,  appointing  Andrew  Jackson  re- 
ceiver of  the  property  of  tbe  firm.  As 
appears  by  that  order.  It  was  made  with  the 
consent  and  in  presence  of  the  defendant 
December  20,  1886,  Judgment  was  rendered 
by  that  court,  in  which  it  was  specifically 
found  that,  as  a  firm,  James  Dunlap  &  Co. 
had  purchased  for  the  business  of  the  firm  an 
undivided  one-third  of  certain  lands  in  Huron 
county,  Mich.,  and  that  afterwai-ds  other  un- 
divided interests  of  similar  lands  in  Huron 
county,  Bfich.,  were  purchased  by  said  firm 
with  the  funds  of  the  partnership,  and  for 
the  purposes  of  its  business,  and  that  the  con- 
veyances,  while  in  the  names  of  Dunlap  and 
Byers,  were  taken  in  trust  for  the  firm.  It 
was  also  found  by  that  Judgment  that  Wil- 
liam J.  Byers  was  Indebted  to  the  firm  in  thf 
sum  of  $5,813.23,  that  the  firm  was  indebted 
to  James  Dunlap  in  the  sum  of  $36,6$3.1S, 
and  that  the  interest  of  the  firm  In  the  land* 
in  Huron  county,  Mich.,  was  an  undivided 
one-third  held  absolutely,  and  an  undivided 
one-third  held  as  security  for  whatever  bal- 
ance might  be  due  from  Lucius  P.  Mason. 
The  Judgment  further  provided  that,  for  the 
purpose  of  paying  the  debts  of  the  firm,  as 
undivided  two-thirds  of  said  lands  were  part- 
nership assets.  The  dissolution  of  the  part- 
nership was  decreed,  and  the  receiver  was 
ordered  to  sell  the  interest  of  Danlap  &  Co.  hi 
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these  lands,  as  well  as  all  tbe  remaining  as- 
sets of  the  firm.  The  sale  was  made  by  the 
receiver  on  the  6th  day  of  January,  1887,  and 
the  lands  were  bid  In  by  James  Donlap  for 
the  sum  of  $6,500.  The  sale  was  duly  con- 
firmed by  the  court,  and  It  was  ordered  that 
the  receiver  set  over  and  convey,  by  bill  of 
sale  and  instruments  of  conveyance,  the  pur- 
chase made  by  the  purchaser  at  said  sale; 
and  William  J.  Byers  was  ordered  to  quit- 
claim to  James  Dunlap,  by  his  deed,  the  legal 
title  to  an  undivided  one-sixth  of  the  lands 
In  Michigan.  It  appears  by  the  receiver's  re- 
port that  a  part  of  the  lands  had  been  sold 
by  Dunlap,  or  had  been  contracted  to  be  sold, 
prior  to  the  appointment  of  the  receiver;  and 
the  decree  of  the  Cinciwtatl  court  also  order- 
ed James  Dnnla;^  and  William  J.  Byers,  sev- 
erally, to  quitclaim  to  such  purchasers  as 
soon  as  the  contracts  were  completed.  Wil- 
liam J.  Byers  died  February  21, 1890,  without 
having  obeyed  the  order  of  the  court  to  quit- 
claim to  James  Dunlap  the  undivided  one- 
sixth  of  the  lands  in  Huron  county,  Mich. 
Since  the  death  of  William  J.  Byers,  his  heirs, 
the  defendants  In  the  present  suit,  have  com- 
menced suits  in  ejectment  against  certain 
purchasers  of  certain  of  these  lands,  said 
heirs  claiming  to  be  the  owners  of  an  undi- 
vided one-sixth  thereof.  Tbe  complainants 
also  claim  that  the  heirs  of  William  J.  Byers 
in  1802  executed  to  Elbridge  F.  Bacon  a  mort- 
gage  covering  a  large  number  of  the  lands  de- 
scribed in  said  bill,  to  secure  him  for  his  serv- 
ices as  attorney  for  such  heirs,  but  that  said 
Bacon  was  fully  Informed  ot  the  title  to  the 
lands,  and  was  therefore  not  a  bona  fide  pur- 
chaser. The  bill  was  filed  in  this  cause  to 
restrain  the  defendants  from  prosecuting 
these  suits  in  ejectment,  or  commencing  any 
further  suits  for  the  purpose  of  asserting 
claim  to  the  title,  or  to  any  part,  of  said  lands, 
and  prays  that  the  defendants  may  be  de- 
creed to  have  no  title  or  interest  in  or  to  any 
part  of  the  premises  described  in  the  bill,  and 
that  they  be  decreed  to  release  and  convey  to 
the  complaniants  the  undivided  one-sixth  of 
such  lands,  and  the  mortgage  to  said  Bacon 
be  decreed  to  be  void.  A  decree  was  entered 
m  the  court  below  in  accordance  with  the 
prayer  of  the  bill. 

1.  The  contention  of  the  defendants  Is  that 
the  decree  of  the  superior  court  of  Cincinnati, 
directing  tbe  lands  to  be  sold,  and  sale  of  such 
lands  by  the  receiver  in  pursuance  of  the  de- 
cree, are  null  and  void,  for  want  of  power  in 
tbe  court  to  make  such  decree,  and  also  that 
such  sale  did  not  of  itself  divest,  or  in  any 
manner  affect,  the  title  of  William  J.  Byers 
to  the  lands  In  question.  It  Is  also  contended 
that  these  lands,  being  situate  in  the  state  of 
Michigan,  could  be  sold  by  the  court,  or  the 
receiver  appointed  by  the  court,  only.  If  at 
all.  In  accordance  with  the  laws  of  this  state, 
and  not  under  the  laws  of  Ohio  relating  to  the 
sale  of  lands.  While  It  Is  not  strenuously 
contended  that  the  court  at  Cincinnati  was 
not  a  court  of  general  Jurisdiction,  yet  It  is 


claimed  that  it  never  acquired  Jurisdiction 
over  the  persons  or  tbe  subject-matter;  while 
the  complainani,^  contend  that  the  superior 
court  of  Cincinnati  was  a  court  of  general 
Jurisdiction,  with  a  limitation  upon  Its  terri- 
torial Jurisdiction  within  tbe  limits  of  the  city 
of    Cincinnati,    and    that    tbe   records    show 
that  that  court  bad  Jurisdiction  of  the  parties 
to  that  action,  as  well  as  of  the  subject-matter 
of  suit.     William  J.  Byers  appeared  In  that 
suit,  and  filed  an  answer  to  the  petition;  and 
the  order  appointing  the  receives  expressly 
states  that  tbe  order  was  made  with  the  con- 
sent of  the  defendant,  and  that  the  defendant, 
In  open  court,  expressed  his  satisfaction  and 
consent  to  tbe  bond  furnished  by  the  receiver. 
It   Is   well   settled   that,    by  appearing   and 
pleading,  the  defendant  submits  himself  to 
the  Jurisdiction  of  the  court     Hayes  v.  Shat- 
I  tuck,  21  Cal.  51;  Insurance  Co.  v.  Swlneford, 
■  28  Wis.  237;   Evans  v.  lies,  7  Ohio  St  233; 
I  Abernethy  v.  Latimore,  19  Ohio,  286;    Hard- 
j  ware  Co.  v.  Denlson,  83  Mich.  40,  46  N.  W. 
I  940;  Austin  v.  Burroughs,  62  Mich.  181,  28  N. 
:  W.  862.     It  Is  also  well  settled  that  when  an 
I  attorney  appears  In  the  case  tbe  presumption 
is  that  he  has  proper  authority  to  appear. 
I  Oorbitt  V.  Tlmmerman,  95  Mich.  681,  55  N. 
I  W.  437.     The  court  therefore  had  Jurisdic- 
tion of  the  person  of  William  J.  Byers  in  tbe 
proceeding  for  the  dissolution  of  the  partner- 
ship, and  the  appointment  of  a  receiver,  and 
the  sale  of  the  landa 

The  court  being  one  of  general  Jtirlsdictlon, 
and  having  acquired  Jurisdiction  over  the  par- 
ties, the  only  remaining  question  upon  this 
branch  of  the  case  is  whether  it  had  Jurisdic- 
tion of  the  subject-matter  of  the  suit     While 
the  distinction  between  law  and  equity  is,  to 
a  great  extent  abolished  by  the  Ohio  Code, 
'  the  action  brought  in  that  court  was,  in  effect, 
I  a  bill  for  an  accounting  and  dissolution  of  the 
I  partnership,  Including  a  prayer  for  a  general 
settlement  of  the  affairs  of  the  firm,  and  the 
appointment  of  a  receiver  to  take  charge  of 
I  the  property  for  that  purpose;    and  by  the 
statute  of  that  state  the  court  is  given  juris- 
diction to  try  and  determine  such  causes  of 
action,  and,  in  effect,  is  regarded  as  having 
'  such   Jurisdiction   as   an   ordinary    chancery 
I  coart  of  general  Jurisdiction  would  have.    The 
I  Jurisdiction  of  courts  of  equity  extends  to  all 
matters  necessary  to  wind  up  the  affairs  of  a 
partnership,  including  the  sale  of  real  estate; 
and  the  Jurisdiction  Is  not  local,  even  though 
a  part  of  the  assets  consists  of  real  proporty, 
and  although  that  property  may  be  situate  in 
another  county  or  state.     Godfrey  v.  White, 
43  Mich.  171,  5  N.  W.  243;  Graydon  v.  Church, 
7  Mich  36;  Lindsay  v.  Race,  103  Mich.  28,  61 
N.  W.  271;    Lyman  v.  Lyman,  2  Paine,  11, 
Fed.  Cas.  No.  8,628;   Orlggs  v.  Clark,  23  CaL 
427;   Jones  v.  Fletcher,  42  Ark.  422;   Wright 
V.  Ward,  65  Cal.  525,  4  Pac.  534;  1  Story,  Eq. 
Jur.  §§  743,  744,  12^-1297;  2  Bates,  Partn.  | 
007.     In  Godfrey  v.  White,  supra,  the  bill  was 
filed  for  partnership  accounting.    The  part- 
nership owned  plaster  lands  in  Ke-nt  county, 
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HDd  the  gait  was  brought  in  the  superior  conrt 
of  Grand  Rapids,  which  had  no  territorial 
Jurisdiction  over  the  plaster  lands.  This 
court  held  that  the  lands  were  to  be  sold  as 
assets  of  the  firm,  and  that,  for  the  proper 
settlement  of  the  affairs  of  the  partnership, 
the  lands  should  be  sold,  and  the  proceeds  di- 
vided. It  was  said  by  the  court  In  that  case: 
"Proceedings  between'  partners  for  an  ac- 
counting are  always  for  the  principal  purpose 
of  reaching  a  statement  of  the  money  bal- 
ances, andji  division  of  assets  as  personalty. 
It  may,  no  doubt,  in  some  cases,  turn  out  that 
there  Is  enough  pure  personalty  to  settle  all 
balances,  without  reference  to  such  lands  as 
are  owned  by  the  firm,  so  that,  if  parties 
choose  they  may  keep  the  lands  separate,  but 
this  cannot  usually  be  known  until  the  ac- 
counts are  taken;  and  unless  the  lands  are 
kept  out  of  the  accounting  altogether,  orig- 
inally by  general  consent,  there  must  be  some 
difllculty  in  treating  them  as  distinct  at  any 
time.  It  would  be  contrary  to  all  principle  to 
hold  a  court  capable  of  maintaining  jurisdic- 
tion up  to  the  last  stage  of  the  cause,  and 
then  Incapable  of  completing  its  work  over 
any  part  of  the  property  in  controversy.  Part- 
nership settlements  cannot  very  well  be  made 
piecemeal.  The  court  that  deals  with  them 
must  determine  aU  the  equities.  The  proceed- 
ing is,  in  its  essence,  a  personal,  and  not  a 
real,  controversy.  •  •  •  The  decree,  when 
it  reaches  lands,  does  it  incidentally,  and  its 
chief  purpose  is  different"  In  effect,  the  rule 
is  that,  for  the  purposes  of  settlement  part- 
nership lands  cannot  be  distinguished  from 
other  assets.  It  therefore  seems  to  us  to  ap- 
pear conclusively  that  the  superior  court  of 
Cincinnati  acquired  jurisdiction,  not  only  over 
the  parties,  but  over  the  subject-matter,  and 
had  the  power  to  adjudicate  the  rights  of  the 
parties  in  all  the  pr(^>erty  belonging  to  the 
partnership,  although  a  portion  of  the  same 
was  real  estate  in  the  state  of  Michigan.  This 
appears  to  be  the  general  rule,  and  is  sup- 
ported by  a  large  number  of  authorities  cited 
in  the  brief  of  counsel  for  the  complainants. 
Burnley  v.  Stevenson,  24  Ohio  St  474,  la  the 
leading  Ohio  Case  on  the  subject;  and  the 
court  there  held  that  although  the  deed  made 
by  the  commissioner  under  the  decree  of  the 
Kentucky  court  did  not  have  the  effect  to 
transfer  the  legal  title  to  the  lands,  neverthe- 
less the  decree  bound  the  consciences  of  those 
against  whom  It  was  rendered,  and  that  such 
decree  was  record  evidence  of  the  fact  that  it 
became  the  defendants'  duty  to  convey  the 
legal  title  to  the  plaintiffs.  A  similar  rule 
was  laid  down  in  Wood  v.  Warner,  reported  in 
6  Am.  Law  Rep.  670,  and  the  court  said: 
"The  strict  primary  decree  of  a  court  of  equi- 
ty is  in  personam,  and  not  in  rem,  and  the 
authority  of  this  court  to  deal  with  contracts 
in  relation  to  lands  not  within  the  jurisdiction 
of  the  court  Is  fully  established."  In  Mitch- 
ell V.  Bunch,  2  Paige,  flOO,  the  court  said:  "Al- 
though the  property  of  a  defendant  Is  beyond 
the  reach  of  the  conrt,  so  that  it  can  neither 


be  sequestered  nor  taken  in  execution,  the 
court  does  not  lose  its  jurisdiction  in  relation 
to  that  proiwrty,  provided  the  person  of  the 
defendant  Is  within  the  jurisdictioii.  It  is 
well  settled  both  In  England  and  in  America 
that  courts  of  equity  have  Jurisdiction  to  en- 
force the  performance  of  contracts,  where  ibe 
party  proceeded  against  is  within  the  juris- 
diction of  the  court,  regardless  of  the  location 
of  the  property."  So  the  rtde  seems  to  be  well 
settled  that  while  the  decree  Itself,  in  socb 
cases,  would  not  directly  effect  the  transfer 
of  title,  the  decree  of  the  court  would  Mnd  the 
consciences  of  the  parties,  and  could  be  en- 
forced by  the  court  within  the  territory  whtre 
the  property  Is  located.  In  all  jurlsdicticms  it 
is  settled  that  partnership  lands  must  be  re- 
garded by  a  court  of  equity  as  personal  prop- 
erty for  the  purposes  of  settling  the  affairs  of 
the  partnership;  and.  where  the  action  is 
brought  for  the  settlement  of  the  partnership 
affairs,  such  court  is  given  jurisdiction  over 
real  estate  that  is  outside  of  the  JurisdictioD 
of  the  court  Thayer  v.  Lane,  Walk.  Ch.  200; 
Moran  v.  Palmer,  13  Mich..367;  Way  v.  Steb- 
bins,  47  Mich.  296,  U  N.  W.  166;  Merritt  r. 
Dickey,  38  Mich.  41;  Godfrey  v.  White,  43 
Mich.  171,  5  N.  W.  243;  Rammelsberg  v. 
Mitchell,  29  Ohio  St  22;  Page  v.  Thomas.  43 
Ohio  St  38,  1  N.  B.  79;  Greene  ▼.  Greene.  1 
Ohio,  535;  Shanks  v.  Klein,  104  U.  S.  IS. 
See,  also,  cases  collected  in  1  Am.  Law  Reg. 
(Rev.  N.  S.)  377-390. 

2.  It  is  contended,  however,  by  the  de^ 
fendants,  that  the  complaint  and  answer 
were  not  broad  enough,  or  specific  enough, 
to  furnish  the  foundation  for  the  finding  tbt' 
court  made  in  the  case,  in  that  there  was 
no  description  of  any  of  the  lands  claimed 
to  belong  to  the  partnership,  and  that  tht- 
general  allegation  in  the  complaint  that  the 
lands  in  Michigan  were  partnership  lands, 
and  the  denial  of  that  allegation  by  the  de- 
fendant was  not  sufficient  to  create  an  is- 
sue as  to  any  particular  description  of  the 
land,  and  did  not  authorise  the  decree  thai 
the  land  in  questicm,  or  any  part  of  It  was 
partnership  prop^ty;  and,  further,  thatthf 
court  would  not  have  jurisdiction  to  makt 
a  decree  as  to  lands  not  so  described.  The 
petition  for  dissolution  was  specific  bi  the 
statements  that  a  partnership  existed.  It 
also  set  out  facts  entitling  petition^'  to  a 
dissolution,  and  that  the  lands  in  Michigan 
were  purchased  with  partnership  funds,  and 
for  partnership  purposes.  The  answer  de- 
nied that  these  lands  were  assets  of  the  part- 
nership of  James  Dunlap  &  Co.  The  time 
purpose  of  the  bill  was  for  dissolution  of  the 
partnership,  and  an  accounting  between  the 
partners.  The  Cinciiinati  court  found  that 
these  lands  were  partnership  assets.  In  a 
bill  filed  for  such  purpose,  it  is  not  neces- 
sary to  describe  the  property  specifically  In 
the  bill  or  petition.  2  Bates,  Partn.  {  986: 
Little  y.  Snedecor,  52  Ala.  167;  Groves  t. 
Tallman,  8  Nev.  178;  Copeland  v.  Gran^  9 
Pick.  73.    No  proceedings  were  taken,  so 
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far  aa  shown  by  this  record  to  set  aside  the 
Judgment  of  the  Obio  court.  The  questions 
-which  were  there  adjudicated  cannot  be  re- 
opened here,  and  the  findings  of  that  court 
are  res  adjudlcata.  Wilcox  v.  Easslck,  2 
Mich.  166;  Burnley  t.  Stevenson,  24  Obio  St 
474. 

3.  Defendants  further  contend  that  tbe  de- 
cree of  the  Ohio  court  was  obtained  by 
fraud,  and  that  the  sale  under  it  was  fraud- 
ulently conducted.  There  is  no  allegation  in 
defendants'  answer  that  points  oat  what 
acts  of  fraud  are  complained  of.  Wilson  t. 
Gggleston,  27  .Mich.  2S7;  Reed  y.  Jourdan 
(Mich.)  66  N.  W.  947.  But,  even  if  the  an- 
s-wer  were  sufficient  to  admit  such  proof, 
tbe  defendants  are  not  In  position,  in  this 
collateral  proceeding,  to  attack  the  Judgment 
of  the  Ohio  court  on  that  ground.  While  p 
tMrd  person,  without  notice  (at  the  time  he 
acquired  Interests  in  tne  property)  of  the 
fraudulent  character  of  the  Judgment,  may 
attack  the  judgment  for  fraud  in  a  collat- 
eral proceeding,  it  Is  held  that  parties  and 
tbeir  privies  can  obtain  relief  from  a  fraud- 
ulent decree  only  In  a  direct  proceeding  for 
that  purpose,  and  in  tbe  court  where  the 
original  proceeding  was  had,  either  by  writ 
of  error,  or  by  some  other  means  to  set  the 
judgment  aside.  Steel  Works  v.  Bresnahan, 
66  Mich.  496,  33  N.  W.  834;  Freem.  Judgm. 
§  334. 

4.  It  is  also  contended  that  the  lands  are 
insnffidently  described  in  tbe  decree,  for  the 
reason  tbat  no  state  or  county,  town  or 
range,  are  designated.  We  think  tbe  descrlp- 
tlo.<3s  definite  enough  to  enable  the  lands  to 
be  located.  Tbe  numbers  of  the  section, 
town,  and  range  are  given.  See  Mee  v. 
Benedict,  98  Mich.  260,  57  N.  W.  175. 

5.  It  is  also  claimed  that  no  decree  was 
made  by  tbe  Ohio  court  as  to  certain  de- 
scriptions of  the  lands  in  controversy  here.* 
According  to  the  finding  of  the  Ohio  court, 
these  lands  were  partnership  lands,  but  the 
title  stood  in  James  Dunlap;  tbat  he  sold 
them,  giving  deeds  of  warranty,  to  the 
knowledge  of  Mr.  Byers,  and  the  proceeds 
were  credited  to  the  partnership.  The  par- 
ties purchasing  under  such  circumstances 
could  maintain  a  bill  in  chancery  to  perfect 
their  title.  Tbe  court  was  not  in  error  in 
Including  these  lands  in  tbe  decree,  as  well 
as  the  other  lands  referred  to  where  contracts 
bad  been  made  and  not  completed. 

Tbe  other  points  raised  by  the  brief  of  de- 
fendants' counsel  must  be  overruled,  as  we 
think,  upon  this  record,  it  would  be  Inequi- 
table and  unjust  to  permit  the  heirs  of  Wil- 
liam 3.  Byers  to  claim  any  interest  in  these 
lands,  especially  In  view  of  tbe  fact  tbat 
William  J.  Byers,  as  w^  as  tbe  company 
itself,  was  indebted  to  James  Dnnlap,  as 
found  by  the  Cincinnati  court,  and  which 
sum  has  not  been  canceled  even  by  the  sale 
of  the  lands  in  controversy.  Tbe  decree  of 
tbe  court  below  must  be  affirmed.  Tbe  oth- 
er justices  concurred. 


In  re  CHAD  WICK. 

(Supreme  C^urt  of  Michigan.     June  30,  1896.) 

Contempt— Ckiticism  or  Deokbe— Fast  Proceed- 
IM08— Criticism  of  Officiai.  Act— Dis- 
avowal OF  ISTBNT. 

1.  In  a  proceeding  for  contempt  for  writing 
a  letter  criticising  the  action  of  the  court  in  ren- 
dering a  certain  decree,  it  is  no  defense  tbat 
the  case  was  not  pending  when  tbe  letter  was 
written,  the  decree  being  still  open  to  modifica- 
tion, renearing,  or  appeal. 

2.  2  How.  Ann.  St  |  7234,  subd.  6,  giving 
courts  power  to  punish  as  a  contempt  the  publi- 
cation of  a  false  or  grossly  inaccurate  report  of 
the  court  proceedings,  does  not  limit  the  power 
to  causes  still  pending  in  the  court,  but  extends 
to  the  criticism  of  past  decrees. 

3.  A  letter  cribcising  a  decree,  and  charging 
the  judge  with  imfairness  or  improper  conduct, 
is  an  attack  upon  the  official  condnct  of  the 
judge,  constituting  a  contempt,  for  which  the 
writer  Is  liable. 

4.  A  disavowal  of  the  intent  to  charge  im- 
proper conduct  on  the  part  of  tbe  judge  will 
purge  the  defendant  of  a  contempt  when  tne 
language  used  admits  of  two  interpretations; 
but  when  only  one  interpretation  is  possible, 
such  disavowal  is  of  no  avail. 

Certiorari  to  drcult  court,  St  Clair  coun- 
ty;  Sherman  B.  DaboU,  Judge. 

Anson  E.  Cbadwick  was  found  guilty  of 
contempt  of  court,  and  brings  the  proceedings 
for  review  upon  writ  of  certiorari.    Affirmed. 

Tbe  respondent  Anson  £1.  Cbadwick,  was 
found  guilty  of  contempt  of  court  in  the  cir- 
cuit court  for  the  county  of  St  Olalr,  and  has 
broagbt  the  proceedings  to  this  court  for  re- 
view upon  the  writ  of  certiorari.  Mr,  Cbad- 
wick was  one  of  tbe  solicitors  for  the  defend- 
ant in  the  case  of  McMorran  v.  Fitzgerald 
(Mich.)  64  N.  W.  569.  Tbe  decree  of  tbe  court 
below  was  entered  November  2, 1894.  Judge 
Vance  was  the  judge  of  tbe  St.  Glair  drcult 
Judge  Eldridge,  who  beard  and  decided  tbe 
case,  was  called  in  by  Judge  Vance  to  pre- 
side at  the  hearing. 

On  tbe  8tb  of  November,  Mr.  Cbadwick 
wrote  and  caused  to  be  published  on  tbat 
day  and  tbe  following.  In  the  Port  Huron 
News,  a  newspaper  published  In  tbe  city  of 
Port  Huron,  tbe  following  letter:  "Editor 
Port  Huron  News:  I  am  driven,  by  tbe  con- 
stant inquiries  of  citizens  concerning  the  de- 
cision of  Judge  Eldridge  in  the  case  of  Mc- 
Morran and  Botsford  against  Fitzgerald,  and 
tbe  Impossibility  of  giving  time  for  individual 
information,  to  beg  as  much  space  as  your 
Indulgence  will  grant  in  a  matter  of  this  Im- 
portance to  tbe  citizens  of  Port  Huron. 
James  H.  Fitzgerald,  being  burned  out,  lo- 
cated his  shops  where  now  operated  in  tbe 
honest  belief  of  his  right  to  do  so,  and  posi- 
tive knowledge  that  It  was  tbe  best  location 
possible  for  bis  conv«ilence  and  that  of  bis 
patrons.  He  and  his  counsel  have  no  doubt 
of  bis  right  to  operate  them  as  long  as  grass 
grows  and  water  runs  without  prohibition  (^ 
any  competent  court  on  a  fair  hearing.  It 
is  not  the  question  of  what  tbe  court  will  do, 
but  of  bis  ability,  in  bis  circumstances,  with 
the  present  business  depresstmi,  to  bear  the 
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burden  of  a  Ion?  and  expenslTe  contest  In 
tbe  testimony  taken  it  waa  proved  that  he 
Itad  been  threatened  with  financial  and  social 
ruin  it  he  attempted  to  boUd  and  operate 
these  shops  on  his  own  land  at  this  point. 
So  far  they  have  attempted  to  keep  that 
pledge.  They  caused,  by  misleading  or  other 
Inducement,  tbe  common  council  of  this  city, 
without  even  giving  Mr.  Fitzgerald  a  hear- 
ing, to  order  a  suit  and  injunction  to  be 
brought  and  obtained  against  Iiim  to  stop 
the  erection  of  part  of  his  buildings,  thus  com- 
pelling him  to  the  expense  of  that  contest  in 
getting  the  injunction  dissolved,  and  the  bill 
dismissed,  as  well  as  the  delay  in  his  work. 
Nobody  doubts  that  the  common  council  w&m 
moved  solely  by  the  influence  of  HcMorran 
and  his  co-confederates  to  take  this  step 
solely  to  help  McMorran  and  others.  This 
failing,  McMorraa  and  Botsford,  and  those 
Joined  with  them,  began  their  series  of  steps 
to  ruin  Mr.  Fitzgerald  flnancialiy  and  socially, 
and  have  rained  down  on  him  suits,  threats 
against  bis  customers,  and  every  petty  an- 
noyance which  could  tend  to  destroy  his  busi- 
ness and  eat  up  his  profits.  It  has  been,  not 
a  question  of  injunction  and  decree,  but  of 
how  long  Fitzgerald  could  last  under  the 
«normous  expense  of  continuous  litigation. 
They  have  caused  their  lawyers  to  write 
threatening  letters  to  every  vessel  owner  on 
the  lakes,  such  as  threats  of  libel  should  boats 
stop  at  Fitzgerald's  in  distress  for  repairs. 
WhUe  the  citizens  of  Port  Huron  universally 
believe  Judge  Vance  to  be  an  upright,  inde- 
pendent Judge  and  man,  these  complainants 
Judged  him  so  unrighteously  that,  on  his  re- 
fusal to  give  a  private  hearing  to  one  of  the 
-complainants'  wives,  she  took  possession  of 
his  chamber,  and  drove  him  oat,  and  assumed 
and  declared  tliat  if  he  was  too  honest  to 
hear  her  case  privately  he  was  too  dishonest 
to  decide  it  as  she  thought  It  ought  to  be 
decided,  and  by  persistent  attacks  upon  him 
and  his  motives  drove  him  out  of  the  case. 
Since  the  decision,  a  good  deal  is  known  of 
facts  which  she  and  the  complainants  thought 
warranted  them  Ui  submitting  the  case  to 
Judge  ESdridge.  These  reasons  are  an  in- 
sult to  Judge  Bldrldge,  but  they  care  nothing 
about  that,  of  coarse.  It  will  surprise  the 
good  citizens  to  know  that  ttiis  principal 
manager  and  lobbyist  of  the  complainants' 
case  undertook  to  and  did  make  a  trip  to  Mt 
-Clemens,  in  state,  to  wit,  on  their  private 
yacht,  to  visit  and  Interview  the  Judge.  She 
thinks  she  argued  and  submitted  the  case 
wliUe  there,  and,  of  course,  the  complainants 
agree  with  her.  Now,  Mr.  Fitzgerald,  having 
ext)ended  a  large  amount  of  money  in  hla  de- 
fense so  far,  and  suffered  inconceivable  nui- 
sances and  injory  from  their  conduct,  finds 
tliat  an  appeal  to  the  supreme  court,  which 
he  has  no  doubt  will  result  In  an  entire  re- 
versal and  dismissal  of  the  bill,  will  cost  him 
further  large  sums  of  money,  and  that  he  will 
be  under  the  storm  of  petty  annoyances  in 
pursuance  of  the  threat  and  effort  to  ruin  him. 


What  aasurance  has  he  that  tbe  city,  tbroogh 
its  council,  will  not  again  lend  its  aid  to  tbece 
people  to  oppress  him;  or,  having  recovered 
a  final  decree  dismissing  all  of  complainants* 
suits  and  bills,  with  full  costs,  and  vindi- 
cating his  right  to  remain  and  operate  liii 
business  there,  forever,  he  will  not  still  b« 
subjected  to  other  and  constant  trumped-np 
suits,  the  defense  of  which  will  eat  up  all  his 
earnings.  The  talk  of  good  dUzens  and  can- 
didates for  city  offices  at>out  doing  everything 
to  promote  manufacturing  enterprises  is  sheer 
nonsense,  when  these  same  good  citizens 
stand  by  and  see  their  interests  betrayed  by 
their  own  officials,  and  see  the  destmction  of 
exisUng  industries  by  such  means,  whidi,  of 
itself,  is  a  warning  to  any  new  ones  not  to 
attempt  to  establish  a  business  here.  Mr. 
Fitzgerald  cannot  afford  to  work  a  lifetime 
merely  to  earn  money  to  spend  ap«i  conns 
or  counsel,  even  to  defend  an  undoubted  ligiiL 
To  set  at  rest  once  for  all  any  talk  about  any 
other  site  in  the  city  of  Pott  Huron  for  Mr. 
Fltigerald,  I  desire  to  say  that  he  will  cany 
on  his  business  where  he  now  is,  or,  if  be 
quits,  will  quit  the  city  with  that  businesa 
He  knows,  and  we  all  know,  if  we  bad  any 
sense,  that  this  decree,  as  it  stands,  is  an  ab- 
solute prohibition  fcKever  upon  tbe  erection 
and  maintenance  of  any  manufacturing  plant 
within  three  or  four  hundred  feet  of  any  resi- 
dence in  the  city  limits,  whether  worth  ore 
thousand  dollars  or  one  hundred  tbousand 
dollars,  and  will  make  the  proprietor  sabject 
to  be  blackmailed  or  driven  out  tbroogh  any 
conspiracy  of  the  owner  or  others,  unless  it 
is  money,  and  not  human  rights,  that  now 
control  the  judgment  of  our  courts.  One 
word  more.  Within  the  radius  of  one  tboo- 
sand  feet  from  defendant's  smokestack  and 
steam  hammer  are  eleven  residences  owned 
by  their  occupants.  This  appeared  in  tbe  tes- 
timony. Will  it  not  8ho(dc  tbe  sense  and  Judg- 
ment of  men  to  learn  that  of  these  eleven 
but  three,  to  wit,  John  E.  Botsford,  Henry 
McMorran,  and  E.  C.  Carleton,  desired  tbe  re- 
moval of  these  shops,  or  pretended  to  daita 
they  were  offensive  in  the  least  degree;  bat 
two  of  these  residents  were  nearer  than  3tA 
feet,  the  other  two  from  450  to  800  fee^ 
Three  of  these  residences  are  but  tempotary 
homes  for  the  owners,  and  they  have  not  pre- 
tended for  years  to  make  them  their  per- 
manent residences.  Of  the  seven  remaining 
residences  the  owners  and  occupants  of  five 
testified  positively  that  they  were  so  far  from 
bting  a  nuisance  that  they  were  not  in 
anytliing  tbe  slightest  annoyance;  and  that 
these  comprised  not  only  the  nearest,  b«^ 
on  the  average,  much  nearer  than  tbe  others; 
and  five  owners  were  as  dean  In  tbeir  babtts. 
as  intelligent  and  respectable,  if  not  as  rich. 
as  the  complainants.  1  will  say  one  word 
more.  It  will  surprise  the  great  noajority  of 
the  people  of  this  city  who  have  used  their 
eyes,  ears,  and  sense  of  smell  for  tbe  Ia$t 
three  years,  and  utterly  failed  to  discover  tbe 
thing  complained  of  by  tbe  complainants,  to 
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find  tbat  Judge  Bldridge,  who  refused  to  ex- 
amine the  premises  and  locality,  although 
urgeatly  and  repeatedly  requested  to  do  so 
by  defendants'  srUdtors,  could  find  what 
they  failed  to  discover.  This  decree  prohib- 
its Fitagerald  fr3m  even  carrying  on  the 
business  of  banking,  hotel  keeping,  ware- 
housing, or  merchandising  on  that  property. 
Is  that  the  law's  decree,  or  is  it  the  decree 
of  a  consjdracy  to  min  Fitzgerald?  The 
citizens  can  now  deal  with  this  matter,  but 
when  they  have  decided  I  caution  them  to 
look  closely  after  their  public  servants  to  see 
that  the  cold-blooded  and  silent  lobby  does 
not  overrule  them.    A.  B.  Chadwick." 

A  petition  was  tiled  in  the  circuit  court  for 
the  county  of  Ht.  Clair  by  A.  R.  Avery,  P. 
H.  Phillips,  and  E.  W.  Harris,  members  of 
the  bar  of  St  Olair  county,  setting  forth  the 
above  letter,  and  asking  the  court  to  proceed 
against  Mr.  Chadwick  for  contempt  The 
petition  was  accompanied  by  affidavits  deny- 
ing the  material  charges  made  in  the  letter. 
To  this  petition  the  respondent  made  ansiner 
by  filing  two  affidavits,  in  the  first  of  which 
he  stated  that  Judge  Bldridge,  who  made  the 
order  of  citation  served  upon  him,  was  dis- 
qualified from  sitting  in  the  matter  by  rea- 
son of  his  personal  interest  therein  and  re- 
lation thereto,  and  by  reason  of  his  knowl- 
edge of  facts  which  will  be  controverted 
when  a  proper  issue  is  framed,  and  because 
he  was  a  material  and  important  witness  for 
the  respondent;  that  the  matters  complained 
of.  If  a  reflection  upon  the  judge  and  bis 
conduct,  affected  him  personally,  and  not 
as  a  court,  and  sitting  as  a  Judge;  that  the 
object  of  that  proceeding  was  not  to  punish 
and  try  the  respondent  for  contempt  of  court, 
but  was  resorted  to  in  the  interest  of  com- 
plainants and  their  agents  for  private  vindi- 
cation or  satisfaction,  as  well  as  the  private 
vindication  of  said  James  B.  Eldridge,  and 
not  of  said  James  B.  Eldridge,  circuit  Judge, 
or  sitting  and  acting  as  a  court,  since,  on  the 
face  of  the  record,  there  was  not  then,  uor 
at  the  time  of  the  publication,  any  suit  pend- 
ing or  being  tried  in  court  between  McMor- 
ran  and  Botsford  as  complainants  and  the 
Fitzgeralds  as  defendants.  The  second  affi- 
davit states  that,  as  to  the  facts  set  up  in  the 
letter,  tie  believed  them  to  be  true,  and  then 
argues  at  considerable  length  to  show  that 
the  letter  was  a  Justifiable  criticism  upon 
the  decree  of  the  court,  charges  that  the  pro- 
ceeding against  him  Is  partisan,  oppressive, 
and  unlawful,  and  that  the  letter  does  not 
reflect  upon  the  Judge,  but  upon  complain- 
ants and  other  persons.  Interrogatories  were 
framed,  to  which  the  respondent  -  interposed 
objection  that  SMue  of  them  involved  im- 
material matter,  and  in  which  he  accused  the 
committee  of  partisan  conduct,  Insisted  that 
his  letter  was  not  susceptible  of  the  inter- 
pretation placed  upon  it,  and  that  he  did  not 
Intend  to  atta(^  the  integrity,  honesty,  or 
motive  of  Judge  Eldridge.  He  was  required, 
however,  to  answer  the  interrogatories,  to 
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one  of  which  he  answers  as  follows:  "That 
he  emphatically  denies  that  either  by  direct 
assertions,  or  by  construction  or  implication 
he  charged  or  stated  In  said  letter  that 
the  defendants  were  'denied  a  fair  hearing* 
by  Judge  Eldridge  so  far  as  he.  Judge  Eld- 
ridge, acted  in,  heard,  or  decided  the  cause, 
or  that  he  was  otherwise  than  fair,  pains- 
taking, courteous,  tionest,  and  sincere,  or 
that  he  was  in  any  sense  unfair,  corrupt,  or 
dishonest.  And  respondent,  writing  in  re- 
spect to  the  pleading,  issue,  and  proceeding 
in  the  cause  intended  as  seemed  and  seems 
to  him  plainly  apparent,  to  refer  to  a  re- 
hearing on  appeal,  and  to  say  that  a  jury 
which  was  asked  for  In  the  answer  would 
have  arrived  at  a  different  conclusion  on  the 
facts,  and  also  that,  had  Judge  Eldridge 
personally  examined  the  premises  and  sur- 
roundings, as  prayed  in  said  answer,  and 
seen  defendant's  shops  in  full  operation  un- 
der the  conditions  stated  in  said  answer,  to 
wit,  under  the  absolute  control  of  complain- 
ants themselves,  be.  Judge  Bldrldge,  would 
have  arrived  at  a  different  conclusion.  The 
plain  meaning  being,  not  at  all  a  criticism 
upon  the  motives,  purity,  integrity,  and  hon- 
esty of  Judge  Eldridge,  but  a  mere  statement 
that,  had  he  exercised  a  different  discretion 
as  to  ordering  a  jury  or  viewing  the  prem- 
ises himself,  the  result  might  and  would 
have  been  diflTerent,  and  respondent  em- 
phatically disclaims  any— the  slightest- 
doubt,  or  that  he  has  had  any— the  slightest 
—doubt,  but  that  Judge  Eldridge  Is  a  man 
of  high  and  pure  motives  and  incorruptible 
Integrity,  and  denies  tliat  his  letter  either 
does,  or  that  by  It  he  intended  to,  state  other- 
wise, or  reflect  upon  htm  in  any  manner; 
and  respondent  believes  that  no  member  of 
this  bar  has  ever  bad  at  any  time  or  at  all 
times  a  higher  respect  or  regard  for  Judge 
Eldridge  than  respondent.  This  respondent 
further  most  solemnly  asserts  that,  wholly 
independent  of  any  consequences  to  himself 
personally  in  this  matter,  or  to  his  pleasant 
relations  with  Judge  Eldridge  in  the  future 
as  in  the  past,  he  should  most  keenly,  and 
all  his  life,  regret  deeply  the  possibility  that 
he  had  said  or  written  a  word  even  tending 
to  the  slightest  degree  to  detract  from  his 
high  character  as  a  man  and  lawyer,  his  use- 
fulness on  the  bench,  or  raise  a  shadow  of 
doubt  of  his  perfect  integrity,  or  wound  his 
feelings  as  a  man  and  gentleman,  or  that  any 
portion  of  said  letter  could  be  so  differently 
construed  than  he  Intended." 

S.  B.  Daboll,  of  the  Twenty-Ninth  Judicial 
circuit,  was  called  in  to  preside  at  the  hear- 
ing. Testimony  was  taken,  and  the  conclu- 
sion of  the  court,  after  hearing  the  case, 
was  as  follows:  "I  find  in  the  case:  That 
the  respondent  was  an  attorney  and  solicitor 
in  this  court  during  all  the  time  covered  by 
the  matter  in  question.  That  he  was  solicitor 
for  the  defendants  in  said  chancery  suit  The 
article  was  written  and  published  by  btm 
during  two  days,  or  io  two  lasuei  of  tb« 
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Port  nuron  News,  a  newspaper  published 
In  Port  Huron,  and  etrcnlated  largely  In 
Port  E^aron  and  St  Clair  counties.  That  the 
respondent  in  said  letter  so  written  and  pub- 
lished by  him  deliberately  charged  and  in- 
tended to  charge:  First  That  the  said  de- 
fendants had  not  had  a  fair  trial  of  the  is- 
sue In  said  cause,  but  that  they  had  been 
denied  it.  Second.  That  Judge  Vance  was 
driven  out  of  the  case,  and  Judge  Eldridge 
procured  to  try  It  because  there  was  some 
reason— not  a  proper  one— for  wishing  .Tndge 
Eldridge  to  try  the  case.  Third.  That  the 
wife  of  one  of  the  parties,  who,  it  Is  claimed 
and  stated  in  the  letter,  was  the  principal 
manager  and  lobbyist  of  the  complainants* 
case,  went  to  Mt  Clemens  to  interview  Judge 
Eldridge  In  regard  to  the  case,  and  argued 
and  talked  about  the  case,  and  was  per- 
mitted to  do  so  by  the  judge  in  an  improper 
and  unbecoming  manner,  while  the  said  case 
was  under  consideration  and  undetermined 
by  him,  tending  to  bring  Judge  Eldridge  and 
the  administration  of  Justice  and  the  court 
and  its  dignity  and  authority  into  contempt 
and  disgrace,  and  impair  the  standing  and 
reputation  of  the  court  Fourth.  That  he 
intended  to  charge  and  did  charge  in  said 
letter  that  It  Is  money,  and  not  human  rights, 
that  control  the  Judgment  of  our  courts;  and 
that  the  Judgment  in  this  case  was  brought 
about  by  the  use  and  Influence  of  money  and 
wealth,  and  was  not  the  honest  and  unbiased 
Judgment  of  Judge  Eldridge,  based  on  Jus- 
tice and  law.  Fifth.  That  there  was  a  con- 
spiracy existing  In  the  case  aforesaid,  in  whicli 
the  parties  and  Judge  were  participants,  and 
that  the  decree  therein  was  controlled  by 
said  conspiracy  and  money;  and  that  the 
purpose  «f  said  conspiracy  was  to  ruin  and 
bankrupt  Fitzgerald,  the  defendant  in  said 
cause.  Sixth.  That  respondent  was  guilty 
of  and  did  publish  a  false  and  grossly  Inac- 
curate account  of  proceedings  of  the  court 
and  of  Judge  Eldridge  in  stating  that  he 
allowed  and  permitted  an  interview,  and 
that  he  allowed  and  permitted  an  argfument 
and  submission  of  a  case  pending  before 
htm,  by  an  Interested  party,  under  such  cir- 
cumstances as  would  render  it  highly  Im- 
pr«^>er  to  allow  such  interview,  argument 
submission,  or  disctission  of  the  said  case, 
or  the  issue  thereof.  That  the  entire  letter 
is  intended  and  well  calculated  to  and  did 
and  does  have  the  effect  of  greatly  impairing 
the  authority  and  dignity  of  the  court  and 
Judge  thereof,  and  does  and  did  greatly  les- 
sen and  impair  the  confidence  of  the  putdic 
therein." 

J.  B.  Mcllwain,  for  appellant  ▲.  R.  Aveiy, 
P.  H.  PhlUips,  R  W.  Harris  (William  T. 
Mitchell,  of  couBsel),  committee  for  b&r  of 
St  Clair  county. 

t 

GRANT,  J.  (after  stating  the  fact^.  The 
power  to  punish  for  contempt  is  Inherent  in, 
and  as  ancient  as,  courts  themselves.     It  Is 


essential  to  the  proper  administration  of  ■dx 
law,  to  enable  courts  to  enforce  tbeir  or- 
ders, Judgments,  add  decrees,  and  to  pre- 
serve the  confidence  and  respect  of  the  peo- 
ple, without  which  the  rights  of  tbe  peopk 
cannot  be  maintained  and  enfwrced.  Lav 
writers  and  decisions,  both  ancient  and  mod- 
em, have  recognized  this  power.  BlAckstoce 
said:  "Contempts  may  arise  by  speaking  or 
writing  contemptuously  of  comts  or  Judga 
acting  In  their  Judicial  capacity,  by  printii:; 
false  accounts  of  causes  then  pending  i3 
Judgment  and  by  anything,  in  abort,  that 
demonstrates  a  gross  want  of  due  reganl 
and  respect,  which,  when  once  courts  U 
Justice  are  deprived  of,  their  autb<«itT,  so 
necessary  for  the  good  of  the  kingdom,  is 
entirely  lost  among  the  people.  •  •  •  The 
process  of  attachment  for  this  and  the  like 
contempts  must  necessarily  be  as  ancient  at 
the  laws  themselves.  A  power,  therefore,  is 
the  supreme  courts  of  Justice  to  sopprea* 
such  contempts  by  an  attachment  of  the  of- 
fender, results  from  the  first  principles  of 
Judicial  establishments,  and  must  be  an  b>- 
separable  attendant  upon  every  superior 
tribunal.  Accordingly  we  find  it  actuaIl.T 
exercised  as  early  as  the  annals  of  onr  lav 
extend.  The  contempts  that  are  tbos  pno- 
Ished  are  either  direct  which  openly  insult 
or  resist  the  powers  ot  the  courts  or  ttr 
persons  of  the  Judges  who  preside  there;  ur 
else  consequential,  which  (wtthoat  aoct 
gross  Insolence  or  direct  opposition)  plainlr 
tend  to  create  an  universal  disregard  << 
their  authority"  4  Oooley,  BL  284.  2Sr.. 
Similar  statements  of  tbe  existence  and  ex- 
ercise of  this  power  ate  found  In  otbte,  earli- 
er law  writers.  This  power  exists  In  tit" 
legislature,  though  it  la  not  expressly  au- 
thorized by  the  constitution.  "It  is  a  np<  - 
essary  and  incidental  power,  to  enable  thv 
house  to  perform  its  high  functions,  and  i$ 
necessary  to  the  safety  of  the  state.  It  ^ 
a  power  of  protection."  The  Judicial  de- 
partment of  the  government  cannot  revieii' 
these  proceedings  before  the  leglslataiv 
Cooley,  Const.  Lim.  133,  134.  Is  It  not  equal- 
ly essential  and  necessary  for  the  protec- 
tion of  the  courts?  The  constltntion  of 
Michigan  is  entirely  silent  upon  the  subjer- 
of  contempts.  In  both  the  legislative  and  jc- 
dlclal  departments.  The  legislature.  actiD.e 
upon  this  power  inherent  in  Itself,  earir 
enacted  provisions  for  the  punishment  of 
contempts  of  its  authority.  1  How.  Ann.  S:. 
{{  38,  39.  Proceedings  for  contempt  are  net 
criminal  causes  within  the  intent  and  mean- 
ing of  the  constitution  of  the  United  Static 
or  of  this  state.  If  they  were,  then  the  par- 
ty accused  of  contempt  would  be  entitl«l 
to  a  Jury  trial.  Our  own  constltation  piv- 
vldes  that  "circuit  courts  shall  have  ori^ri 
nal  Jurisdiction  in  all  matters,  dvfl  an^ 
criminal,  not  excepted  in  this  constitutioi 
and  not  prohibited  by  law."  Artlde  6.  {  & 
It  also  provides  tbnt  'Mn  every  criminal  prc» 
ecution  the  accused  shall  have  tbe  right  t« 
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a  si>ee<ly  and  public  trial  by  an  imi>artlal 
Jury."  Article  6,  J  28.  We  are  not  aware 
of  any  decision  nnder  a  constitution  similar 
to  ours  holding  that  one  accused  of  con- 
tempt is  entitled  to  a  jury  trlaL  It  is  ap- 
liarent  that  this  power  should  be  lodged  in 
the  court  It  la  repugnant  to  all  ideas  of 
propriety  to  say  that  a  Jury  should  deter- 
mine whether  an  act  committed  or  state- 
ment made  in  the  presence  of  the  court  or 
outside  it  was  insulting  and  degrading  to  the 
court  itself,  and  tended  to  obstruct  the  due 
course  of  Justice^  The  authorities  are  near- 
ly uniform  that  the  court  must  determine 
the  question.  Such  has  been  the  uniform 
practice  In  the  courts  of  this  statte.  "Cases 
of  contempt  of  court  are  never  triable  by  a 
Jury,  and  the  object  of  the  power  would  be 
defeated  In  many  cases  if  they  were.  The 
power  to  punish  contempts  summarily  is  in- 
cident to  courts  of  lavv  and  equity."  Cooley, 
Const-  Lim.  (4th  Ed.)  394,  note  2.  The  Judi- 
cial department  is  entirely  distinct  from  the 
legislative,  and  the  constitution  leaves  this 
power  existing  in  the  court  as  it  was  at  the 
common  law.  The  legislature  enacted  the 
following  provisions  in  regard  to  contempts 
in  courts  of  record.  "Every  court  of  record 
shall  have  power  to  punish  as  for  a  criminal 
contempt,  persons  guilty  of  either  of  the  fol- 
lowing acts,  and  no  others:  (1)  Disorderly, 
contemptuous  or  insolent  behavior,  commit- 
ted during  its  sitting,  in  Its  immediate  view 
and  presence,  and  directly  tending  to  inter- 
rupt its  proceedings,  or  to  impair  the  respect 
due  to  Its  authority;  (2)  any  breach  of  Hie 
peace,  noise  or  disturbance,  directly  tending 
to  interrupt  Its  proceedings;  (3)  willful  diso- 
bedience of  any  process  or  order,  lawfully 
issued  or  made  by  it;  (4)  resistance  willfully 
offered  by  any  person  to  the  lawful  order 
or  process  of  the  court;  (5)  the  contumacious 
and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness;  and  when  so  sworn, 
the  like  refusal  to  answer  any  legal  and 
proper  interrogatory;  (6)  the  publication  of 
a  false  or  grossly  Inaccurate  report  of  its 
proceedings,  but  no  court  can  punish  as  a 
contempt  the  publication  of  true,  full  and 
fair  reports  of  any  trial,  argument,  proceed- 
ings or  decision  had  in  such  court."  2  How. 
Ann.  St  S  7234.  In  State  v.  Morrill.  16  Arlc. 
•'{84,  In  a  very  able  and  exhaustive  opinion, 
the  court  discusses  this  power,  and  denies 
the  right  of  the  legislature  to  Interfere  with 
the  Jurisdiction  of  the  courts  on  this  sub- 
ject .  The  limits  Imposed  by  the  Arliansas 
statute  are  the  same  as  in  that  of  Michigan. 
The  above  provisions  of  our  state,  in  so  far 
as  they  deflnu  c<Hitempts,  are  simply  declar- 
atory of  the  common  law  upon  the  subject 
I>angdon  v.  CMrcult  Judges,  76  Mich.  367,  43 
N.  W.  310.  Of  this  statute  this  court  there 
said:  "Courts  of  record  In  this  state  have 
inhermt  power  to  hear  and  determine  all 
contempts  of  court  which  the  superior  courts 
of  England  bad  at  the  common  law,  and 
the  statute  has  not  undertaken  to  limit  or 


prohibit  thtir  Jurisdiction  In  the  matter  of 
contempts.  The  statutes  are  in  affirmation 
of  the  common-law  power  of  courts  to  pun- 
ish foi  contempts,  and,  while  not  attempt- 
ing to  curtail  the  i>ower,  they  have  regulated 
the  mode  of  proceeding  and  prescribed  what 
punishment  may  be  Inflicted."  Many  other 
states  have  adopted  similar  provisions,  but 
whether  under  constitutions  like  our  own 
we  have  not  taken  the  time  to  ascertain. 
Usually  these  provisions  have  been  found 
ample,  and  imdoubtedly  the  desire  of  the 
courts  has  been  to  follow  them  without 
questioning  the  power  of  the  legislature  to 
absolutely  control  their  Jurisdiction  In  this 
regard.  It  would  seem  to  follow  that,  if 
the  legislature  may  curtail  this  Jurisdiction, 
and  determine  that  In  no  other  matters  than 
those  for  which  it  may  provide  shall  the 
courts  have  Jurisdiction,  it  may  take  away 
the  power  to  punish  entirely.  Judges  of 
courts  of  record  are  amenable  to  the  people 
for  the  abuse  of  the  power  conferred  upon 
them  by  the  constitution,  and  may  be  im- 
peached. The  case  of  Judge  Feck  is  a  no- 
table example.  In  the  case  above  cited  the 
court  uses  this  forcible  language:  "The  leg- 
islature may  regulate  the  exercise  of,  but 
cannot  abridge  the  express  or  necessarily 
implied  powers  granted  to,  this  court  by  the 
constitution  If  it  could,  it  might  encroach 
upon  both  the  Judicial  and  executive  depart- 
ments, and  draw  to  itaeU  all  the  powers  of 
government  and  thereby  destroy  that  admi- 
rable system  of  checks  and  balances  to  be 
found  In  the  gigantic  framework  of  both  the 
federal  and  state  institutions,  and  a  favor- 
ite theory  in  the  governments  of  the  Amer- 
ican people.  As  far  as  the  act  in  question 
goes,  in  sanctioning  the  power  of  the  courts 
to  punish  as  contempts  the  'acts'  therein 
enumerated,  it  is  merely  declaratory  of  what 
the  law  was  before  its  passage.  The  pro- 
hibitory feature  of  the  act  can  be  regarded 
as  nothing  more  than  the  expression  of  a 
Judicial  opinion  by  the  legislature  that  the 
courts  may  exercise  and  enforce  all  their 
constitutional  powers,  and  answer  all  the 
useful  purposes  of  their  creation,  without 
the  necessity  of  punishing  as  a  contempt  any 
matter  not  enumerated  in  the  act  As  such, 
it  Is  entitled  to  great  respect  bat  to  say 
that  It  is  absolutely  binding  upon  the  courts 
would  be  to  concede  that  the  courts  have  no 
constitutionid  and  inherent  power  to  punish 
any  class  of  contempts,  but  that  the  whole 
subject  Is  under  the  control  of  the  legisla- 
tive department;  because,  if  the  general  as- 
sembly may  deprive  courts  of  power  to  pun- 
ish one  class  of  contempts,  it  may  go  the 
whole  length,  and  divest  them  of  power  to 
punish  any  contempt"  If  the  legislature 
should  enact  a  law  that  courts  have  not  the 
power  to  punish  a  Juror  fer  contempt  for  re- 
fusing to  obey  its  mandate  summoning  him 
to  appear  as  a  Juror,  or  if,  when  appearing, 
he  should  refuse  to  act  would  such  act  be 
constitutional?   No  high-minded  and  self-re> 
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specttng  lawyer  would  occupy  the  position 
of  Judge  under  such  circumstances.  In 
Cooper  T.  People  (Colo.  Sup.)  22  Pac.  800,  It 
is  said:  "It  was  said  in  argument  by  coun- 
sel for  respondents  'that  by  the  common  law 
every  Judge  was  regarded  as  the  direct  rep- 
resentative of  the  sovereign,  and  upon  this 
fiction  the  power  to  punish  for  contempt 
was  based.'  With  us  the  people  hare  been 
substituted  for  the  crown.  The  courts  are 
created  by  the  people,  and  are  dependent 
upon  the  popular  will  for  a  continuation  of 
the  powers  granted.  They  are  the  people's 
courts,  and  contemptuous  conduct  toward 
the  judges  in  the  discharge  of  their  official 
duties  tending  to  defeat  the  administration 
of  justice,  is  mere  than  an  offense  against 
the  person  of  the  Judge;  it  is  an  offense 
against  the  people's  court,  the  dignity  of 
which  the  Judge  should  protect,  however 
willing  he  may  be  to  forego  the  private  in- 
jury." In  Re  WooUey,  U  Bush,  Ul,  the 
court  uses  this  language:  "We  will  not,  in 
this  case,  determine  whether,  under  the  con- 
stitution, the  legislative  department,  under 
the  guise  of  regulating  proceedings  in  cases 
of  contempts,  can  take  from  the  Judiciary 
the  power  to  preberve  its  independence  and 
equality  by  protecting  itseK  against  insults 
and  indignities.  The  i-ight  of  self-preserva- 
tion Is  an  inherent  right  in  the  courts.  It  is 
not  derived  fr.im  the  legislature,  and  can- 
not be  made  to  depend  upon  legislative 
will."  In  Ex  parte  Robinson,  Id  Wall.  510, 
the  court  said:  "The  power  to  punish  for 
contempts  is  inherent  in  all  courts.  Its  ex- 
istence is  essential  to  the  preservation  of  or- 
der in  Judicial  proceediogs,  and  to  the  en- 
forcement of  the  Judgments,  orders,  and 
writs  of  the  courts,  and  consequently  to  the 
due  administration  of  justice.  The  moment 
the  courts  of  the  United  States  were  called 
into  existence  and  invested  with  Jurisdiction 
over  any  subject,  they  became  possessed  of 
this  power."  In  the  same  opinion  it  was 
4oubted  whether  the  act  of  congress  of 
March  2,  1831.  upon  the  subject  of  con- 
tempts, could  be  held  to  limit  the  authority 
ot  the  supreme  court,  which  derives  its  ex- 
istence and  power  from  the  constitution.  It 
was,  however,  held  to  apply  to  those  courts 
who  were  the  creatures  of  congress  and  not 
of  the  constitution.  Chief  Justice  Wilmot, 
in  8  State  Ti.  54,  said:  "The  arraignment 
of  the  Justice  of  the  Judges,  •  •  •  excites 
In  the  minds  of  the  people  a  general  dissat- 
isfaction with  all  Judicial  determinations,  and 
Indisposes  their  minds  to  obey  them;  and 
whenever  men's  allegiance  to  the  laws  is  so 
fundamentally  shalien  it  is  the  most  fatal 
and  the  most  dangerous  obstruction  of  Jus- 
tice, and.  in  my  opinion,  calls  out  for  a 
more  rapid  and  Immediate  redress  than  any 
other  obstruction  whatever;  not  for  the  sake 
of  the  Judges  as  private  Individuals,  but  be- 
cause they  are  the  channels  by  which  the 
king's  Justice  is  conveyed  to  the  people." 
See,  also,  MIddlebrook  v.  State.  43  Conn.  288. 


We  have  referred  to  this  subject  ajid  the 
authorities  bearing  upon  it  for  the  purpose 
of  showing  that  this  power  ot  the  legisls- 
ture  Is,  at  least,  an  open  question.  Form- 
nately  it  is  not  necessary  to  pass  upon  it  c 
this  case,  and  we  retrain  fzom  doing  aa 
We  must  not,  however,  be  onderatood  ae 
assenting  to  the  proposition  that  the  legisla- 
ture, under  the  guise  of  regulation,  may  de- 
stroy a  constitutional  power  of  the  courts. 

The  contention  of  the  respondent  that  k.i 
letter  did  not  refer  to  a  case  pending:  in  com 
cannot  be  maintained.  The  decxee  had  do: 
been  enrolled.  It  was  still  mbject  to  mcai- 
Ification  upon  motion.  The  court  might  order 
a  rehearing.  No  appeal  had  then  been  tald 
to  thU  court.  The  costs  had  not  been  taxed, 
and  no  execution  issued.  Ndtber  was  It  m 
condition  to  issue  execution.  Tbe  case  cu- 
not,  therefore,  be  held  to  have  reached  tlui 
stage  where  it  can  be  said  that  it  was  dvi 
pending  in  that  court.  Fishbadc  v.  State  (lod. 
Sup.)  30  N.  B.  108&  Aside  from  tbe  abure 
consideration,  however,  the  statute  does  no; 
In  terms,  limit  the  power  to  punish  for  coir 
tcmpt  to  cases  pending  hi  the  cotirt.  Uihle: 
respondent's  contention,  a  party  may  threata 
to  do  an  act,  or  charge  corruption  upon  tke 
Judge,  or  that  he  has  sobmlttied  to  private  in- 
terviews with  the  litigants;  and,  if  the  an 
Is  then  pending  he  will  be  subject  to  eoid- 
mary  punldiment  by  the  court,  but,  if  xie 
decree  has  been  pronounced,  <»-  Judgment  ren- 
dered, or  order  made,  he  may,  tbe  next  mo- 
ment, with  Unpunlty  do  the  same  acts  or  onir 
the  same  statements,  and  leave  tbe  Judge  ts 
the  sole  remedy  of  an  action  for  libel  or  slao- 
der.  This  is  too  narrow  a  constracttcm  of  lia 
law  of  contempts,  and  is  not  sustained  by  tiie 
best-considered  cases.  In  this  CMUiectioo  the 
language  of  Chief  Justice  Kent  in  Tats  t. 
Lansing,  6  Johns.  282,  is  applicable:  "Wbec- 
ever  we  subject  the  established  courts  of  t^ 
land  to  the  degradation  of  private  prosecution 
we  subdue  their  Importance  and  destroy  their 
auth<n1ty.  Instead  of  being  venerable  before 
tbe  public,  they  become  contemptilde;  aiid 
we  thereby  embolden  the  licentious  to  tiamti;' 
upon  everything  sacred  in  society,  and  to  over- 
overthrow  those  Institutions  which  bare  hither- 
to been  deemed  the  best  guardians  of  or-- 
liberty."  This  question  Is  very  ably  dis- 
cussed in  the  leading  case  of  Com.  v.  Dao- 
dridge,  2  Va.  Cas.  408,  in  which  case  a  par\ 
litigant  in  a  suit  which  the  court  bad  deci<ir: 
met  the  Judge  shortly  after  on  the  steps  leaii- 
ing  into  the  courthouse,  and  charged  him  witl 
having  acted  corruptly  hi  the  case.  The  trw 
rule  Is  stated  in  Neel  v.  State,  4  Shig.  (Artu 
263:  "By  the  common  law,  a  court  idms 
punish  for  contemptuous  ctmduct  toward  ut 
tribunal,  its  process,  the  presiding  Judge.  3: 
for  indignities  to  the  Judge  while  oigaged  ia 
tbe  performance  of  Judicial  duties  in  racatica. 
or  for  Insults  offered  to  him  in  consequeact 
of  Judicial  acts;  but  indignities  offered  ts  tbe 
person  of  the  Judge  in  vacation,  when  not  en- 
gaged in  Judicial  buslneea,  and  wltboot  reto- 
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ence  to  his  official  conduct,  are  not  punishable 
as  contempts."  The  charges  In  the  letter  of 
Mr.  Chad  wick  had  direct  reference  to  the  offi- 
cial conduct  of  the  judge,  and  not  to  bis  pri- 
vate character  and  acts.  Fortunately  the  occa- 
sion for  the  exercise  of  this  power  by  the 
courts  of  this  state  has  been  infrequent  The 
courts  have  seldom,  if  ever,  assumed  Joris- 
diction  and  inflicted  punishment  where  an  en- 
lightened public  conscience  has  not  Justified 
it.  So  long  as  critics  confine  their  criticisms 
within  the  facts,  and  base  them  upon  the  de- 
cisions of  the  court,  they  commit  no  contempt, 
no  matter  how  severe  the  criticisms  may  be; 
but  when  they  pass  beyond  that  line,  and 
charge  that  they  have  not  had  a  fair  trial  or 
bearing  on  account  of  the  corruption  of  tbe 
presiding  Judge,  op  his  listening  to  arguments 
and  personal  Interviews  out  of  court,  the  tend- 
ency Is  to  poison  the  fountain  of  Justice,  and 
to  create  distrust,  and  destroy  the  confidence 
of  the  people  In  their  courts,  whicb  are  of  the 
utmost  importance  to  them  in  tbe  protection 
of  their  rights  and  liberties.  It  is  said  in 
Com.  V.  Dandridge:  "And  if  the  power  of 
punishment  stop  here,  a  curious  consequence 
may  ensue.  A  man  may  be  attached  for 
threatening  to  do  that  for  which  he  could  not 
bo  attached  when  actually  done.  One  says 
of  a  Judge,  'If  be  render  a  certain  Judgment 
against  me,  I  will  Insult  or  beat  him.'  For 
this  he  may  be  attached.  But,  If  (tbe  Judg- 
ment having  been  rendered)  the  insult  be  actu- 
ally offered,  an  attachment  no  longer  lies,  be- 
cause the  contempt  is  In  relation  to  the  past 
conduct  of  the  Judge,  and  to  a  case  no  longer 
pending.  A  recnrrence  to  original  principles 
—the  only  true  test— by  demonstrating  that 
tbe  weight,  authority,  and  independence  mt 
tbe  court  may  be  equally  assailed  either  way, 
wQl  prove  that  this  distinction  is  merely 
ideal." 

2.  It  Is  next  Insisted  by  the  respondent  that 
he  purged  himself  of  the  contempt  by  his  an- 
swers, both  to  the  petition  and  to  liie  Inter- 
rogatories, by  stating  that  he  Intended  n* 
charge  of  Improper  conduct  on  tbe  part  of 
the  presiding  Judge,  and  that  the  subsequent 
proceedings  were,  therefore,  beyond  the  Juris- 
diction of  the  court.  Where  the  language  is 
susceptible  of  two  Interpretations  or  constmc- 
tions,  and  the  party  charged  asserts  undo: 
oath  that  be  did  not  Intend  the  article  to  be 
con|traed  as  alleged  in  the  innuendoes,  he  Is 
purged  of  the  contempt;  but  if  the  publica- 
tion Is  fairly  susceptible  of  but  one  construc- 
tion, and  Its  purport  is  to  defame  and  degrade 
the  court  In  the  eyes  of  litigants  and  the  pub- 
lic, his  denial  of  any  Intended  wrong  does  not 
operate  to  purge  him  of  the  contempt.  Peo- 
ple V.  Wilson,  64  111.  195;  Fishback  v.  State 
(Ind.  Sup.)  30  N.  E.  1088;  Sturoc's  Case,  48 
N.  H.  428;  In  re  Woolley,  supra. 

3.  It  remains  to  be  considered  whether  the 
language  was  of  such  a  character  that  his 
denial  of  intended  wrong  purges  from  the  con- 
tempt. We  should  be  glad  to  so  hold  if  we 
considered  it  possible  to  do  bo.    The  language, 


however,  is  susceptible.  In  our  ^ndgmoit,  of 
but  one  Interpretation,  namely,  that  the  de- 
fendants In  that  snlt,  the  clients  of  the  respon- 
dent, bad  not  had  a  fair  trial;  that  this  was 
due  to  the  action  largely  of  Judge  Eldrldge; 
that  the  regular  circuit  court  Judge,  whose 
duty  it  was  to  hear  the  case,  If  there  were  not 
legal  obstacles  in  tbe  way,  was  driven  from 
the  performance  of  his  duty  by  persistent  at- 
tacks upon  him;  and  that  Judge  Eldridge 
had  submitted  to  private  Interviews  with  Mrs. 
Botsford  in  regard  to  tbe  case.  If  this  lan- 
guage, published  and  scattered  among  the 
people,  does  not  tend  to  throw  discredit  upon 
the  courts,  to  create  suspicion  as  to  their  fair- 
ness, and  to  degrade  them  in  the  eyes  of  the 
people.  It  would  be  difficult  to  find  language 
which  would.  Tbe  publication  bore  its  nat- 
ural fruit  A  public  meeting  was  called  and 
held,  ostensibly  to  aid  the  Fitzgeralds  and  to 
raise  money  to  assist  them  in  appealing  their 
case  to  this  court  At  that  meeting  the  name 
of  Judge  Eldridge  was  hissed,  and  there  were 
cries  from  some  In  the  audience,  "To  hell  with 
Judge  Eldrldge!"  It  was  disclosed  by  tbe 
evidence  that  there  was  no  foundation  what- 
ever for  the  charge  that  Judge  Vance  bad 
been  driven  from  hearing  the  case,  or  that 
Judge  Eldridge  had  submitted  to  private  In- 
terviews with  Mrs.  Botsford. 

We  are  compelled  to  hold  that  the  finding  of 
tt»e  circuit  court  was  correct  Tbe  proceed- 
ings are  therefore  affirmed,  and  the  record 
remanded. 

LONG,  C.  J.,  did  not  alt  The  other  Jua- 
tlces  concurred. 


FOSTER  V.  ROWLEY. 

(Supreme  Court  of  Michigan.     July  1,  1886.) 

Sals  — Rbsoissioh. 

The  use  by  the  buyer  of  the  articles  pur- 

diased  for  30  days  after  discovery  of  the  fraud- 

olent  representations  made  to  the  boyer  at  the 

time  of  the  sale  will  deprive  him  of  the  right  to 

rescind  the  sale. 

Error  to  circuit  court,  Ingham  county; 
Charles  H.  Wisner,  Judge. 

Action  by  Seymour  Foster  against  Louis 
E.  Rowley.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

M.  V.  &  R.  A.  Montgomery,  for  appellant 
(3ahlll  &  Ostrander,  for  appellee. 

PER  CURIAM.  In  AprU,  1893,  the  defend- 
ant was  appointed  postmaster  of  Lansing,  to 
succeed  the  plaintiff.  After  defendant's  ap- 
pointment, and  shortly  before  taking  posses- 
sion, he  had  various  conversations  with  plain- 
tiff In  which  tbe  subject  of  purchasing  of  the 
plaintiff  the  furniture  then  in  the  office  was 
discussed.  A  new  post  office  was  in  the 
process  of  construction  by  the  government 
Some  time  thereafter  a  purchase  price  was 
agreed  upon  between  the  partics„at  £206^^ 
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$100  of  which  was  paid  down,  and  time 
given  for  the  balance.  This  action  is 
brought  to  recover  the  balance  claimed  to 
be  due. 

It  appears  that  the  postmasters,  prior  to  that 
time,  had  been  requved  to  furnish,  and  had 
furnished,  at  their  own  expense,  the  furniture 
and  equipments  for  the  office,  and.thb  property 
had  Iieen  passed  down  from  one  postmaster  to 
another  by  pui-chase.  The  plaintiff  repre- 
sented to  the  defendant  that  this  furniture 
was  wlMit  was  required  for  use,  and  that  he 
could  not  very  well  get  along  without  It  tai 
the  office;  that  he  bad  purchased  it  from 
his  predecessor,  and  claimed  to  the  defend- 
ant that  it  was  only  fair  that  he  should  buy 
it  from  him.  Defendant  objected  to  the 
purchase,  as  the  new  office  was  In  process 
of  erection,  and  he  said  be  expected  the 
goTernment  would  furnish  the  new  office. 
The  plaintiff  stated  to  him  that  be  thought 
the  government  would  not  furnish  the  new 
office.  The  plaintiff  testified:  "I  said  to 
him  I  didn't  know;  I  had  never  worked  in 
a  flrst-class  office.  I  said  I  knew  the  gov- 
ernnient  didn't  furnish  second-class  offices; 
that,  when  he  came  Into  the  new  office,  the 
office  by  that  time  would  be  a  flrst-class 
office;  and  that  I  didn't  know  what  the  gov- 
ernment would  do  with  a  first-class  office, 
and  in  the  meantime  he  bad  got  to  have 
furniture  to  run  his  office  until  the  new 
post  office  was  done."  The  plaintiff  further 
testified  that  he  told  the  defendant  he  had 
recently  been,  to  Muskegon,  and  had  called 
on  the  postmaster  there,  and  been  shown 
through  the  office;  that  the  postmaster  told 
him  that  the  government  would  not  furnish 
him  with  a  penny's  worth  of  fumltnre; 
and  plaintiff  bad  the  impression  at  the  time 
he  was  talking  with  defendant  that  Muske- 
gon was  a  first-class  office;  and  that  he 
stated  this  fact  to  Mr.  Rowley,  with  the 
honest  belief  that  it  was  a  first-class  office; 
that,  after  some  further  negotiations,  de- 
fendant took  a  list  of  the  articles  in  the  office, 
and  wrote  opposite  the  name  of  each  article 
the  price  he  was  willing  to  pay  for  it;  and 
that,  when  he  came  to  an  article  he  did  not 
want,  he  struck  It  out,  and  finally  remarked: 
*'I  thhik  that  Is  about  right."  Plaintiff  testi- 
fied, further,  that  he  had  since  learned  that 
the  poet  office  at  Muskegon  was  not  a  first- 
class  office.  He  was  asked:  "So  you  did 
inadvertently  state  as  facts  things  tliat  did 
not  exist  as  facts?  A.  Yes,  sir.  Q.  And  you 
stated  those  things  for  the  puri>ose  of  In- 
ducing him  to  enter  into  this  contract?  A. 
Yes,  sir;  possibly."  The  pialutiff  admitted 
that  the  price  asked  was  greater  than  the 
actual  value  of  the  property,  taking  it  as  a 
whole,  but  says  he  told  defendant  that  the 
value  consisted  in  its  being  Just  what  he 
wanted  in  the  proper  place,  and  that  it  was 
worth  something  to  him  because  of  that, 
aside  from  the  intrinsic  value.  Defendant 
testified  that  plaintiff  admitted  to  him  that 
the  property  was  not  worth  the  price  asked, 


but  claimed  that  it  was  necessary  for  tbe 
working  of  the  office;  that  he  called  pl^iio- 
tiff's  attention  to  thi  fact  that  there  was  i 
new  government  building  in  process  of  coa- 
structlon,  to  be  completed  al>oat  January  Ut, 
and  that  it  seemed  to  him  the  govercmto: 
would  put  the  furniture  In,  but  plain tifiT  sa:i 
that  was  not  so;  that,  strange  as  it  misiit 
appear,  he  knew  the  government  did  not  fur- 
nish the  buildings.  Defendant  also  stattid 
what  plaintiff  told  him  atx>ut  the  post  office 
at  Muskegon,  and  that  the  postmaster  there 
told  him  that  he  had  found  out  at  his  uwl 
expense  that  the  government  would  not  ps: 
the  furniture  in,  and'that  he  had  been  obligv-I 
to  put  it  In  himself;  that,  upon  this  state- 
ment of  the  plaintiff,  he  was  induced  u 
make  the  purchase,  but  that  the  furniture 
was  not  worth  more  than  from  (25  to  $^. 
Defendant  further  testified,  on  cross-exan- 
Ination,  that  he  we^t  into  the  new  post  o^ee 
the  following  April,  and  that  he  had  o^ 
this  old  furniture,  and  used  it  lO  montlis. 
after  he  foimd  out  that  the  pUintifTs  stait- 
ments  were  not  'rue. 

At  the  close  of  the  testimony,  defendant'; 
counsel  requested  the  court  to  cliazge  lix 
Jury:  "(1)  Under  the  undisputed  evidencp. 
your  verdict  must  be  for  the  defendaoL" 
"(4)  If  the  contract  in  question  was  enterM 
into  between  the  parties  because  of  the  rep- 
resentations of  Mr.  Foster  that  the  fumitme 
would  be  needed  by  Mr.  Rowley  in  furnisl!- 
ing  the  new  post  office,  and  Mr.  Rowler.  ik- 
lieving  such  representations,  contracted  tj 
purchase  the  same,  the  promise  was  obtaineil 
by  fraud,  and  the  plaintiff  cannot  recover.' 
These  requests  were  refused,  and  the  coan 
directed  the  Jury  substantially  as  f<Mow$; 
"If  you  find  from  the  evidence  that  on  tbr 
occasions  which  led  up  to  the  making  of  this 
agreement,  and  at  the  same  time  when  it 
was  finally  consummated,  Mr.  Rowley  repre- 
sented—not as  an  opinion,  not  giving  it  as 
his  opinion,  but  asserting  it  to  be  a  fact- 
that  it  was  the  policy  of  the  government  an<l 
its  practice  to  require  postmasters  of  ih.< 
class  to  furnish  appliances  for  their  offices. 
and  if  you  find  that  he  made  that  statetnec: 
as  a  fact,  and  that  it  was  relied  uix>n  anii 
believed  by  Mr.  Rowley,  and  that  it  was  tbc 
main  thing  which  Induced  him  to  enter  In:-) 
this  contract,  then  whether  Mr,  Foster  kntw 
that  it  was  true  or  not  would  be  immatenal; 
it  would  amount  in  law  to  a  fraud.  •  •  • 
If  you  find  that,  within  a  reasonable  tini'' 
after  it  came  to  his  knowledge  that  false  rep- 
resentations  had  been  made  to  hinx.  he  ten- 
dered back  this  property,  and  sought  thus  '.j 
rescind  the  contract,  and  did  not  continue  u 
use  it,  that  would  be  a  rescission;  but  I 
think  a  man  cannot  simply  make  an  offer  ts 
return  property,  and  then  continue  to  use  !'. 
to  his  advantage,  and  have  it  operate  as  a 
rescission  of  the  contract  Ui  Uw."  Oeru'c 
other  requests  were  given  in  charge  to  tfc-. 
Jury,  which  we  do  not  deem  important  to  dis- 
cuss here. 
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The  testimony  6liows  that,  Just  prior  to  tbe 
commencemeDt  of  tills  suit,  the  defendant 
no  tilled  the  plaintiff  that  he  would  not  keep 
the  property,  and  plaintiff  must  take  it  away. 
Tbis  was  not  done,  and  defendant,  by  his 
own  testimony,  continued  to  use  it.  It  was 
tbe  duty  of  defendant,  as  soon  as  he  learned 
of  the  misstatements,  to  have  rescinded  the 
contract;  and  notice  of  such  rescission  must 
hare  been  promptly  grlven,  and  adhered  to. 
In  order  to  bind  the  parties  thereto.  The  con- 
tinued use  of  tbe  property  for  some  30  days 
after  he  had  learned  the  facts  would  be  a 
waiver  of  the  right  of  rescissioH,  even  though 
notice  of  such  rescission  had  been  given. 
Lumber  Co.  v.  Bates,  31  Mich.  1S8;  Dunks 
V.  Fuller,  32  Mich.  242;  Campau  T.  Lafferty, 
50  Mich.  114,  15  N.  W.  40;  Craig  ▼.  Bradley, 
26  Mich.  353;  Grtdley  v.  Tobacco  Co.,  71 
Mich.  528,  39  N.  W.  754;  Beal  v.  Oongdon, 
75  Mich.  77,  42  N.  W.  686;  Dalley  v.  King, 
79  Mich.  668,  44  N.  W.  959.  While  the  court 
left  the  question  of  rescission  to  the  Jury,  we 
think,  under  the  defendant's  own  testimony, 
the  court  should  have  instructed  them  to  find 
a  verdict  for  the  plalntlfC.  We  think  defend- 
ant's continued  use  of  the  property  for  30 
days  after  he  learned  of  the  alleged  fraud 
amounted  to  a  waiver  of  any  Intent  to  re- 
scind the  contract.  Martbinson  v.  Insurance 
Co.,  64  Mich.  384,  31  N.  W.  291;  Cobbs  v. 
Association,  68  Mich.  466,  36  N.  W.  788; 
Stove  Co.  V.  Osmnn,  73  Mich.  570,  41  N.  W. 
itOQ.    The  Judgment  is  affirmed. 


PEOPLE  V.  OSTRANDBR. 
(Supreme  Court  of  Michigan.     June  30,  1806.) 

PkIUURT— EyIDKNCK— CONSPIKAOT— Qdistiox  roB 
JCKT— Ckiminal  L\w— Ikstkuotio.ns. 

1.  On  an  indictment  for  perjury  committed 
on  a  trial  of  another  for  burglary,  the  jury  in 
the  burKlary  case  may  testify  as  to  the  evidence 
given  by  the  accused  in  such  case  to  show  its 
materiality. 

2.  On  a  trial  for  perjury  committed  on  a 
trial  for  burglary,  where  there  was  evidence 
tending  to  show  a  conspiracy  by  defendant  with 
others  to  assist  the  defendant  in  the  burglary 
case  by  false  testimony,  the  question  whether 
tliere  was  such  conspiracy  was  for  the  jury. 

3.  Where  the  court  charges  that  the  jury 
must  be  convinced,  by  the  evidence,  of  accused's 
guilt  beyond  any  reasonable  doubt,  an  omission 
to  charge  as  to  the  presumption  of  Innocence 
is  not  error,  the  attention  of  the  court  not  be- 
ing called  to  it  People  v.  Oraney,  52  N.  W. 
m,  01  Mich.  646,  and  People  v.  Smith,  52  N.  W. 
07,  92  Mich.  10,  followed. 

Exceptions  from  circuit  court,  Oakland 
county;  William  L.  Carpenter,  Judge. 

Eugene  Ostrander  was  convicted  of  per- 
jury, and  excepts.     Affirmed. 

Tbe  respondent  was  convicted  of  perjury, 
alleged  to  have  been  committed  upon  the 
trial  of  one  Campbell  for  burglary  committed 
in  the  city  of  Pontine.  Upon  the  trial  of 
Campbell  the  theory  of  the  defense  was  that 
one  Oullick  committed  the  crime,  and  the 
respondent  and  several  other  witnesses  testi- 


fied to  seeing  him  In  Pontlac  tbe  evening 
prior  to  its  commission,  and  early  on  the 
morning  following.  It  Is  stated  In  the  brief 
of  counsel  for  the  respondent  that  two  of 
dbese  witnesses  bad  been  convicted  of  the 
crime  of  perjory  committed  on  that  same 
trial. 

Darls  &  Bromley,  for  appellant  Fred  A. 
Maynard,  Atty.  Gen.,  and  Frederick  Wleland, 
Pros.  Atty.,  for  the  People. 

GRANT,  J.  1.  Some  of  the  Jurors  were 
permitted,  under  objection  and  exception,  to 
testify  that  the  defense  in  the  Campbell  case 
claimed,  from  the  evidence,  that  Oullick  com- 
mitted the  crime.  Respondent's  counsel  elicit- 
ed, on  cross-examination  of  one  of  these  wit- 
nesses, the  fact  that  Oullick,  upon  the  trial 
of  Campbell,  testified  that  he  bought  500 
cigars  of  Camplsell,  who  told  him  that  he  had 
stolen  them.  These  witnesses  had  given  evi- 
dence that  respondent  testified  upon  that  trial 
that  he  saw  Guillck  in  Pontiac  at  the  time 
stated.  The  respondent's  testimmiy  was  also 
read  in  evidence  by  the  stenographer.  It  was, 
of  course,  essential  for  tbe  prosecution  to 
show  the  materiality  of  this  testimony,  upon  . 
which  the  perjury  was  based.  If  the  mater- 
iality clearly  appeared  from  this  testimony  of 
respondent  and  others,  it  would  have  been 
unnecessary  to  show  it  by  other  evidence, 
but  the  admission  of  such  other  evidence 
would  not  then  be  preJudiciaL  If,  however, 
It  was  not  apparent,  we  think  It  was  compe- 
tent to  show  its  materiality  by  showing  what 
defense  was  made  In  the  Campbell  trial,  and 
that  the  claim  was  that  Oullick  was  the  crim- 
inal, and  that  such  claim  was  based  upon 
the  testimony  of  respondent  and  others.  We 
have  not  been  able  to  find  any  authorities  up- 
on the  question,  and  our  decision  must  there- 
fore rest  upon  what  seems  to  us  sound  sense 
and  reason.  It  is  evident  that  the  material- 
ity would  frequently  not  appear  from  the  al- 
leged perjured  testimony  Itself.  It  must  be 
shown  by  other  facts  and  circumstances  con- 
nected with  it  and  the  use  made  of  it 

2.  The  prosecuting  attorney  stated,  during 
the  trial,  that  he  claimed  that  there  was  an 
arrangement  between  Campbell,  the  respond- 
ent, and  the  other  witnesses  to  give  their  tes- 
timony in  that  case  in  order  to  acquit  Camp- 
beU.  In  his  argument  to  the  Jury  he  also 
made  this  claim.  The  respondent  requested 
the  court  to  instruct  the  Jury  that  there  was 
no  evidence  of  such  arrangement  or  con- 
spiracy. This  is  the  important  question  in 
the  case.  Proof  of  such  an  arrangement  or 
conspiracy  must  largely  depend  upon  circum- 
stances. Direct  evidence  can  seldom  be  pro- 
duced. Here  were  several  witnesses  giving 
testimony,  which,  though  they  did  not  testify 
to  seeing  Guilick  at  the  same  moment  and  In 
the  same  place  that  respondent  did,  yet  it 
was  to  the  same  purport,  and  tended  to  show 
him  In  the  vicinity  of  the  place  where  the 
crime  was  committed,  and  to  create  the  Im- 
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presston  that  GulUck,  Instead  of  Campbell, 
was  the  guilty  party.  In  addition  to  this, 
one  witness  testified  to  a  conversation  with 
the  respondent,  in  which  the  respondent  tol4 
him  that  "they  had  it  all  fixed  so  that  he 
[Campbell]  was  roing  to  get  dear."  This 
same  witness  testified  tliat  on  another  occa- 
sion respondent  asked  him  what  he  thought 
alK>ut  his  own  case,  to  which  he  replied:  "I 
told  him  I  did  not  know  anything  alxmt  it, 
but  I  knew  one  thing,  that  If  It  was  me,  and 
I  went  In  with  Sprague  on  a  scheme  or  any- 
thing of  that  kind,  I  would  stand  by  Mm 
until  the  last  end,  but  if  I  hadn't,  and  Sprague 
got  me  into  trouble,  I  would  turn  state's  evi- 
dence. He  said  there  was  just  one  thing 
standing  In  the  way,  the  reason  he  didn't. 
He  said,  as  far  as  Sprague  was  concerned, 
he  could  send  him  to  hell  any  minute." 
Sprague  was  one  of  the  witnesses  who  had 
testified  for  Campbell.  This  witness  also  tes- 
tified to  another  conversation,  in  which  he 
said  to  respondent,  "If  you  did  it,  and  worked 
a  scheme,  why  then  I  would  stand  by  him." 
To  this  respondent  replied  that  he  would 
stand  by  him.  Another  witness  testified  that 
the  respondent  said  to  him,  in  a  conversation 
about  the  Campbell  case,  that  money  would 
furnish  evidence.  This  testimony  made  an 
issue  of  fact  for  the  determination  of  the  Jnry 
as  to  the  existence  of  such  an  agreement  or 
conspiracy  on  the  part  of  the  respondent  and 
the  other  witnesses,  and  was  competent  for 
the  Jnry  to  consider  In  determining  the  guilt 
of  the  respondent 

3.  It  Is  next  urged  that  the  court  neglected 
to  charge  the  jury  as  to  the  presumption  of 
Innocence.  l%e  attentioD  of  the  court  was 
not  called  to  this  point  The  cout,  however, 
did  very  fully  instruct  the  Jury  that  they 
must  be  convinced,  by  the  evidence,  of  the 
guilt  of  the  accused,  beyond  any  reasonable 
doubt  This  point  is  ruled  by  People  v. 
Graney,  91  Mich.  646,  52  N.  W.  C6;  People  v. 
Smith,  92  Mich.  10,  B2  N.  W.  67.  The  con- 
viction is  affirmed,  and  the  court  below  di- 
rected to  proceed  to  Judgment 

LONG,  C.  J.,  and  MOORE,  J.,  did  not  sit 

The  other  Justices  concurred. 


PBOK  V.  ROE  et  aL 

(Supreme  Court  of  Michigan.    June  30,  1896.) 

iMuvonoN — Adjoiniso  PaoriRTr  Owkcrs — 

FBNOBS — EVIDSXOB. 

1.  Injunction  will  lie  to  restrain  an  adjoin- 
ing property  owner  from  maintaining  a  fence  11 
feet  high  on  the  division  line,  which  shuts  off 
the  drcolation  of  air  from  plaintiff's  building, 
thereby  rendering  it  damp  and  nnbealthy. 

2.  Evidence  that  one  of  the  defeadaata  lived 
on  the  premises  on  which  the  fence  was  main- 
tained, and  that  the  othpr  was  tiie  owner  of  an 
uniliviUcd  interest  therein  as  the  heir  of  his 
mother,  of  whose  estate  he  was  administrator, 
and  that  he,  in  response  to  a  letter  in  regard  to 
ttie  maintenance  of  the  fence,  wrote  signifying 
his  intention  to  fight  its  removal,  is  sufficient  to 


show  that  both  were  responsible  for  its  maint^    I 
nance. 

Appeal  from  circuit  court  Wayne  coimty, 
in  chancery;  Wlllard  M.  Lllllbridce,  Judge.      , 

Bill  by  Cynthia  M.  Peck  against  Jennie  Boe 
and  another.  There  was  a  Judgment  for  com- 
pl&lnant  and  defendants  appeoL     Affirmed. 

Complainant  and  defendants  are  the  owners 
of  adjoining  lots.  Complainant's  house  wm 
situated  alx>nt  a  foot  from  the  division  line. 
The  defendants  maintain  a  boaitl  fence  10 
feet  9  inches  higli,  which  shuts  out  the  ligli: 
from  the  roonls  of  the  complainant,  and  pie- 
vents  a  circulation  of  air,  thereby  rendeiing 
her  house  damp  and  unhealthy.  A  bill  was 
filed  to  restrain  the  defendants  from  maio- 
talning  this  fence  to  a  greater  height  than  < 
feet.  Proofs  were  taken  in  open  eoort  The 
defendants  Introduced  no  testimony,  and  de- 
cree was  entered  for  the  complainant 

Atkinson  &  Atkinson,  for  appellants.  Jolm 
R.  Shipman,  for  appellee. 

GRANT,  J.  The  main  point  in  the  esse  ii 
ruled  by  Kirkwood  v.  Flnegan,  85  BUch.  513. 
65  N.  W.  457,  and  Flaherty  v.  Mocsn.  81  MioL 
62,  46  N.  W.  381.  The  principal  dtfease  ap- 
jtears  to  be  that  the  defendants  are  not  abown 
to  be  the  parties  responsible  for  the  eiectioa 
and  maintenance  of  the  fence.  Defendaat 
Jennie  Roe  lives  In  the  house,  as  doeis  also  ba 
father.  Defendant  Charles  Roe,  Jr.,  is  Ui* 
owner  of  an  undivided  interest  as  the  heir  <>f 
his  mother,  of  whose  estate  he  Is  the  admii:- 
Istrator.  We  think  the  evidence  sufficient  to 
show  that  both  defendants  are  responsible  Is: 
the  maintenance  of  the  fence.  Charles,  in  re- 
ply to  a  letter,  written  in  behalf  of  the  cccd- 
plalnant  requesting  a  change  in  the  heigh: 
of  the  fence,  wrote,  "Whenever  you  get  ready 
to  move  on  our  works,  we  shall  be  ready  te 
receive  yon."  Hie  decree  is  affirmed,  witk 
costs.    The  other  Justices  concurred. 


EIRT  V.  KROPP. 
(Sapreme  Court  of  Michigan,  Jane  30,  18Ki 
Married  Womsn— Contracts — Vauditt. 
A  married  woman,  who  has  the  n>aiuie«- 
ment  of  a  farm  owned  by  her  husband,  caooi: 
bind  herself  by  the  employment  of  a  servasi  u 
work  on  the  farm. 

Error  to  circuit  court,  Leelanaw  coon?; 
Roscoe  L.  Corbett  Judge. 

Action  by  Caroline  KIrt  against  Ma.-T 
Kropp  to  recover  for  labor  performed.  Jo«- 
ment  for  plaintiff,  and  defendant  brings  erp'-r. 
Reversed. 

The  defendant  was  a  married  woman.  lin- 
ing with  her  husband  upon  a  farm  oiwaed  b; 
him  at  the  time  of  the  plaintUTs  employmect 
Plaintiff  sued  to  recover  for  services  as  a  do- 
mestic In  the  family  from  1881  to  1886  and  far 
money  loaned  to  the  defendant  8tae  rece*- 
ered  verdict  and  Judgment.  Defendant's  hw- 
band  deeded  the  land  to  her  September  S, 
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1887.  Plaintiff  testified  that  she  had  convw- 
catlons  with  both  defendant  and  her  hnsband 
as  to  her  emplojment,  and  that  l>oth  promUed 
to  pay  her.  She  did  weifc  upon  the  farm  as 
well  as  In  the  house.  The  court  Instrticted 
the  jury  as  follows:  "If  yon  find  from  the  er- 
Idence  that  Mr.  Kropp  left  the  control  of  the 
bouse  and  the  management  of  the  farm  to  his 
wife,  and  that  his  wife,-  in  pnrBoance  of  that 
bnsIneBs,  employed  the  plaintiff  to  labor  for 
her,  then  the  plaintiff  is  entitled  to  recover 
against  the  defendant,  Mary  Kropp." 

M.  B.  Pnlcipber,  for  aM>el]ant  Alexander 
McKercher  and  Pratt  ft  DaTls,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  We 
think  the  Instruction  Is  in  conflict  with  the 
well-established  rule  that  a  married  woman 
can  make  contracts  binding  upon  her  only  in 
reference  to  her  separate  estate.  She  cannot 
be  held  liable  because  she  keeps  her  hus- 
band's accounts,  bandies  the  money,  or  eren 
makes  contracts  for  laborers.  For  her  agree- 
ments and  promises  after  she  laecomes  the 
owner  of  the  land,  and  for  any  money  loaned 
to  her,  she  Is  responsible.  Upon  this  record 
the  court  should  have  instructed  the  Jury  that 
plaintiff  could  not  recover  for  services  ren- 
dered before  she  became  the  owner  of  the 
land.  The  Jndgment  must  be  reversed,  and 
a  new  trial  ordered.  The  other  justices  con- 
curred. 


HOGAN  V.  HUDSON. 

(Supreme  Coart  of  Michigan.     June  30,  1806.) 

Chittbl  Hqrtoioks— Fohsoix>sdhe. 

1.  Where  a  mortgage  is  given  to  lecnre  pay- 
ment of  several  notts.  on  default  in  the  payment 
of  the  first,  the  mortgagor,  acting  in  good  faith, 
as  against  his  other  creditors  not  having  liens 
on  the  property,  may  authorize  the  mortgagee  to 
sell  all  the  property,  and  apply  the  proceeds  in 
payment  of  the  other  notes  which  were  soon  to 
mature. 

2.  Other  creditors  of  a  mortgagor  cannot 
ibject  that  the  foreclosure  sale  was  in  balk.  In 
accorrlance  with  an  agreement  between  the 
mortgagor  and  mortgagee,  who  acted  In  good 
faith. 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam L.  (Carpenter,  Judge. 

Garnishment  proceedings  by  Walter  6.  Ho- 
gan  against  Joseph  L.  Hudson,  garnishee  of 
Joseph  L.  Gearing.  There  was  a  judgment 
for  garnishee,  and  plaintiff  brings  error.  Af- 
firmed. 

The  pilncipsl  defendant.  Gearing,  was  a 
baildlng  contractor,  carrying  on  business  In 
the  city  of  Detroit  He  owned  some  build- 
ings situated  upon  leased  ground,  which  he 
occupied  as  a  plant  for  carrying  on  his  busi- 
ness, and  In  which  he  had  the  usual  machln- 
eiy  and  tools.  On  October  14,  ISOo,  he  was 
Indebted  to  the  garnishee  defendant,  Hudson, 
In  the  sum  of  f 2,000,  for  money  loaned.  At 
the  same  time  Mr.  Hudson  was  an  indorser 
for  Mr.  Gearing  on  a  promissory   note  for 


$4,in0.  due  November  11,  1895.  One  C.  M» 
Elroy  was  an  indonier  for  Gearing  on  three 
notes,— one  for  $2,600,  one  for  (1,800,  and 
on«  for  ^,000,— due,  respectively,  on  Oct- 
ober  21,  November  12,  and  November  14, 
1896.  To  secure  Mr.  Hudson  and  Mr.  Mc- 
Elroy,  Mr.  Gearing  executed  a  chattel  mort- 
gage on  the  buildings,  machinery,  stock, 
goods,  and  material  used  in  connection  with 
his  business,  and  his  book  accounts.  The 
$2,000  loaned  to  Mr.  Hudson,  and  also  two 
other  small  debts  secured  by  the  mortgage, 
were  paid.  Default  was  made  In  the  pay- 
ment of  the  $2,600  note,  due  October  21st, 
and  thereupon,  and  before  the  other  notes 
became  due,  Mr.  Hudson  took  possession  of 
the  property  under  the  chattel  mortgage, 
and  advertised  It  for  sale  on  October  29th. 
October  28th,  l£r.  Gearing  wrote  a  letter  to 
Mr.  Hudson,  saying:  "I  think  It  best  for  all 
parties  that  the  entire  property  as  inven- 
toried, together  with  the  book  accounts,  be 
sold  as  one  parcel,  and  that  the  proceeds 
be  used  for  the  payment  of  the  claims  se- 
cured, whether  matured  or  not"  The  prop- 
erty was  accordingly  sold  in  bulk,  and  was 
bid  In  by  Hudson  and  McElroy  for  the  sum 
of  $11,000,  the  total  amount  of  their  liability; 
Hudson  buying  an  undivided  **/iio  part,and 
McElroy  an  undivided  **/\\a  part  Soon  af- 
ter the  sale,  Mr.  Grearing  obtained  from  Hud- 
son and  McElroy  an  option  to  purchase  the 
same  for  the  sum  of  $12,000,  and  immedi- 
ately sent  out  notice  to  his  other  creditors, 
reciting  the  fact  of  the  giving  of  the  mort- 
gage, the  foreclosure  of  the  same,  and  an 
offer  to  turn  over  the  property  upon  which 
he  had  secured  the  option  to  the  creditors, 
or  such  of  them  as  might  wish  to  take  It, 
provided  they  would  answer  the  proposltlou 
by  November  4,  1885,  the  time  at  which  his 
option  expired.  A  meeting  of  the  creditors 
was  had  on  that  day,  but,  as  all  were  not 
present,  an  adjournment  was  had  for  a  week, 
and  an  extension  of  the  option  secured  for 
that  time.  Meanwhile,  and  upon  November 
6th,  the  plaintiff  instituted  this  suit  The 
court  directed  a  verdict  for  the  defendants. 

Bowen,  Douglas  &  Whiting,  for  appellant 
Gray  &  Gray,  for  appellee. 

GBANT,  J.  (after  stating  the  facts).  The 
validity  of  the  sale  was  attacked  for  three 
reasons:  (1)  Because  there  was  a  fraudulent 
collusion  between  Mr.  Hudson  and  Mr.  Gear- 
ing; (2)  because  default  In  the  payment  <st 
one  note  did  not  authorize  a  sale,  and  that 
no  foreclosure  could  be  had  until  there  was 
default  In  all  the  notes;  (3)  because  the  sale 
was  In  bulk,  and  not  in  parcels.  The  mort- 
gage was  conceded  to  be  valid,  and  the  In- 
debtedness secured  thereby  to  be  bona  fide. 
Subsequently  to  the  sale,  M<^lroy  sold  and 
conveyed  bis  Interest  in  the  property  to  the 
Delta  Lumber  Company;  and  the  Delta  Lum- 
ber Company  and  Mr.  Hudson,  after  the 
failure  of  the  creditors  to  accept  the  prop- 
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OBltloii  of  Mr.  Oearlng,  aoI4  and  transferred 
the  prop»ty  to  Julia  Gearing,  the  wife  of 
Mr.  Ge&ring.  Upon  the  ^heoty  that  the*  sale 
was  void,  the  plaintiff  sedu  to  hold  Mr.  Hud- 
son liable  for  the  value  of  the  property,  and 
without  payment,  tender,  or  offer  to  pay  the 
Indebtedness  secured  by  the  mortgage. 

1.  The  record  contains  no  erldence  to  shew 
any  fraud  on  the  part  of  Mr.  Oearlng  or 
Mr.  Hudson,  or  any  colluskm  between  them 
for  the  purpose  of  defrauding  Mr.  Gearing's 
other  creditors.  The  sale  was  open,  the  prop- 
er notice  given,  and  there  was  no  other  al- 
ternative left  to  Mr.  Hudson  and  Mr.  Mc- 
Elroy  than  to  bid  the  property  in,  there  be- 
ing no  other  bidders.  There  was  no  effort 
to  conceal  anything  from  the  unsecored  cred- 
itors. Had  they  secured  liens  upon  the  prop- 
erty by  attachments  or  otherwise,  the  law 
would  hare  compelled  them  to  pay  the  In- 
debtedaess  secured  by  the  mortgage.  By  the 
action  of  Mr.  Hudson  and  Mi.  Gearing  they 
were  given  this  opportunity  after  the  sale. 

2.  The  second  point  is  not  tenable,  l^ere 
was  default  In  the  payment  of  Mie  of  the 
notes.  The  mortgage  provided  tliat,  "if  said 
(■earing  shall  pay  the  promissory  notes  ac- 
cording to  the  tenor  of  said  promissory  notes, 
then  the  mortgage  should  be  void  and  of  no 
effect,  but,  if  default  shall  be  made  in  such 
payment,  said  Hudson  is  hereby  authorized 
to,  and  shall,  sell  at  public  auction."  No 
other  lien  then  existed,  and  Mr.  Gearing,  the 
only  party  who  then  had  any  voice  in  the 
matter,  recognized  the  right  to  foreclose,  and 
assented  to  it  The  other  notes  would  have 
become  due  in  a  few  days,  and  it  was  en- 
threly  competent  for  him  to  assent  to  a  fore- 
closure, and  that  at  that  sale  the  other  notes 
might  be  considered  as  due,  and  be  Included 
in  the  sale.  Those  who  had  no  liens  are  not 
in  position  to  attack  the  sale  upon  this 
ground. 

3.  What  has  already  been  said  applies  to 
the  sale  In  bulk.  The  mortgagor  and  mort- 
gagee considered  it  for  the  interests  of  all 
concerned  that  the  property  be  sold  in  bulk. 
Gearing  had  the  right  to  so  assent.  They 
were  the  only  parties  who  had  the  right  to 
speak,  and  so  long  as  they  acted  in  good 
faith  others  cannot  complain.  The  mortgage 
did  not  provide  for  sale  in  parcels,  and,  in 
the  absence  of  such  provision,  it  is  the  duty 
of  the  mortgagee  to  sell  in  such  lots  as  will 
command  the'  highest  price.  Perkins  v. 
Spauldtng,  2  Mich.  157.  We  find  no  error, 
and  the  Judgment  is  affirmed.  The  other 
Justices  concurred. 


WOLF  V.  HOLTON. 

(Supreme  Court  of  Michigan.     July  8,  1896.) 

Appeal — Isstructions— OWEOTiojtg  not   Raised 
Below. 

Where  tlie  trial  judge,  in  bis  instractions, 
makes  a  statement  of  fact,  the  party  aggrieved 


most  call  attention  thereto  at  the  tune;    elbex- 
wise,  the  objection  cannot  be  raisefl  on  appeal 

Error  to  circuit  comt,  Oratiot  (wnnty;  Sher- 
man B.  Daboll,  Judge. 

BJectment  by  Martin  Wolf  asaJnst  TboiLJu 
HoltOB.  From  a  Judgment  for  plalatlff.  de- 
fendant brings  error.     Affirmed. 

Searl  &  Kirby,  for  appellant.  George  P. 
Stone  and  John  T.  Mathews,  for  appellee. 

GRANT,  J.  This  case  has  twice  befon 
been  in  this  court  92  Mich.  136,  52  VI.  W. 
459;  62  N.  W.  174.  It  was  reversed  the 
second  time  on  account  of  a  defect  In  the 
proof  of  the  identity  of  some  of  the  grauton 
as  heirs  of  Leonard  Partello.  It  is  now  in- 
sisted, as  before,  that  no  such  Identification  as 
the  law  requires  is  made  by  the  proof.  We 
think  otherwise.  The  heirs  of  Mr.  Partello 
were  clearly  identliied  by  the  parol  proof  as 
the  grantors  in  the  deeds.  It  is  unimportant 
to  set  out  the  testimony. 

The  only  other  point  necessary  to  mention  Is 
the  claim  of  the  defendant  that  the  plaintiff  has 
not  made  out  a  title  to  a  flve-slxths  inter- 
est in  the  land,  but  only  to  three-fiftba,  or  ai 
most  three-fourths.  In  instructing  tbe  jury 
the  court  stated  as  a  fact  that  the  plaintiff 
bad  established  a  tlUe  to  the  land  described  io 
his  declaration,  viz.  a  five-sixths  Interest 
therein.  Tills  statement  of  fact  was  not  dtal- 
lenged  by  cotmsel  for  the  defendant.  This 
court  has  repeatedly  held  that,  where  the  trial 
Judge,  in  his  instructions,  makes  a  statement 
of  fact,  it  is  the  duty  of  the  party  a£aii;.< 
whose  Interest  it  is  made  to  call  tbe  attentioo 
of  the  court  to  It;  "otherwise,  it  cannot  be 
raised  in  the  appellate  court  We  see  oo 
reason  why  that  mle  should  not  apply  in  thia 
case. 

This  trial,  as  well  as  the  others,  seems  to 
have  been  based  upon  the  theory  that  the 
plaintiff  was  theownerof  a  flve-slxths  Intoest. 
This  question  was  not  raised  upon  tbe  trial, 
nor  evm  referred  to,  unless  It  be  in  the  fol- 
lowing statement:  One  Mrs.  Dibble,  who  had 
married  one  of  the  sons  of  William  J.  Partello, 
had  testified  in  regard  to  the  heirs.  The  de- 
fendant was  recalled  by  his  counsel,  and 
asked  whether,  after  he  got  into  poesessioo, 
Mrs.  Dibble  did  not  claim  to  lilm  that  she  had 
some  interest  in  the  land.  This  was  objected 
to  as  immaterial,  when  defendant's  counsel 
said:  "The  testimony  shows  that  Mrs.  Di^ 
ble,  before  she  deeded  to  Wolf,  had  acquired  a 
one-ststh  interest  in  the  land  by  reason  of  tbe 
death  of  one  of  her  children.  She  also  had  a 
dower  Interest  in  it  'I  don't  know  when  Vat 
statute  went  into  effect,  but  there  was  a 
time  when  that  heir's  estate  would  go  back  to 
the  mother.  Lois  Partello  was  one  of  th« 
heirs,  who  died  at  16.  Her  f&tber  was  dead, 
and  there  was  a  mother  and  brothers  an-J 
sisters.  The  question  Is,  where  would  h«r 
share  go  to?"  The  court  said:  "I  think  it  is 
somewhat  remote.  I  will  not  rule  It  out  now. 
I  don't  see  how  It  could  change  the  character 
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of  Us  poasesaioa  any."  No  refenoice  was 
afterwards  made  >to  It  during  tlie  triaL  We 
think,  therefore,  Oiat  the  defendant  Is  not  now 
In  a  position  to  raise  the  question.  Judgment 
affirmed.    The  other  justlcel  conciured. 


BARGH  T.  li.  R.  BRMELINfl  &  00. 
(Supreme  Court  of  Michigan.  Joly  8,  18B6.) 
Attachmsst — Bkrvics  on  DsrENDANT — Rbtorn. 
In  attachment  before  a  justice,  at  which 
time  garnishinent  proceedings  were  also  com- 
menced, the  retnm  of  the  officer  on  the  writ 
that  "he  had  the  writ  in  his  possession  on  the 
27th  day  of  June;  that  he  carried  the  writ 
around  for  several  days  after  he  receired  it, 
and  that  he  received  it  on  June  25th;  that  he 
could  not  have  served  the  writ  on  defendant  be- 
tween June  25th  and  June  27th,  or  on  either  of 
said  days;  that  the  writ  was  returned  to  the 
court  after  June  27th,"— does  not  show  that  the 
ofEcer  retained  the  writ  in  his  hands  and  made 
diligent  search  for  defendant  during  the  time 
personal  service  might  have  been  made,  and 
therefore  his  return  of  substituted  service  on 
Jane  25th  is  insufficient  to  confer  jiu'isdiction 
under  3  How.  Ann.  St.  §  6841,  providing  for 
such  service  if  defendant  cannot  be  found. 

Error  to  circuit  court,  Oogeblc  county;  Nor- 
man W.  Haire,  Judge. 

Action  In  a  Justice  court  by  Joseph  S.  Bargh 
against  L.  R.  Ermellng  &  Co.,  a  foreign  cor- 
poration. From  a  Judgment  on  appeal  to  the 
circuit  court  for  defendant,  plaintiff  brings 
error.    Affirmed. 

Joibn  D.  Barry  (Julius  J.  Patek,  of  counsel), 
for  appellant  Foster  8c  Bushnell,  for  ap- 
pellee. 

MOORE,  J.  This  is  an  action  In  attach- 
ment, brought  in  Justice  court,  June  25, 1896, 
at  which  time  garnishee  proceedings  were 
also  commenced.  Personal  service  was  not 
had  upon  the  defendants.  On  the  same  day 
the  proceeding  was  commenced  the  constable 
seized  certain  property,  and  garnished  sev- 
eral persons,  with  whom  he  left  certified 
copies  of  the  attachment  No  other  serylce 
of  process  was  made.  The  defendants  ap- 
I)eared  specially,  and  moved  to  quasta  the 
writ  for  several  reasons,  the  only  one  neces- 
sary to  discuss  here  being  because  no  actnal 
service  of  process  was  served  personally  up- 
on the  defendants,  and  because  no  legal  sub- 
stituted service  was  had  upon  them.  The 
magistrate  refused  to  dismiss  the  writ  and 
allowed  the  constable  to  amend  bis  return  so 
OS  to  show  that  "he  had  the  writ  in  bis  pos- 
session on  the  27th  day  of  June;  that  he  car- 
ried the  writ  around  with  him  for  several 
days  after  he  received  it  and  that  he  received 
it  on  June  2Sth;  that  he  could  not  have  serv- 
ed the  writ  on  defendant  between  June  25tb 
and  27th,  or  on  either  of  said  days;  that  the 
writ  was  returned  to  the  court  after  June 
27th  and  on  July  2d."  The  Justice  then  pro- 
ceeded to  the  trial  of  the  cause,  and  rendered 
Judgment  for  plaintiff.  The  defendants  took 
a  special  appeal  to  the  circuit  court  which 


appeal  was  sustained,  and  the  Judgment  in 
the  Justice  court  was^set  aside.  The  case  is 
brought  here  by  writ  of  error. 

The  only  question  neoessary  to  discuss  is, 
was  the  service  of  process  such  as  te  give  the 
court  Jurisdiction?  The  plalntiffl  insists  It 
was  sufficient  and  cites  3  How.  Ann.  St 
t  6841.  It  is  conceded  that  if  defendants 
could  have  been  found  personal  service  might 
have  been  had  upon  them  up  to  and  including 
June  27th.  The  officer,  without  waiting  to 
see  If  he  could  obtain  service  upon  them, 
made  such  service  as  has  been  made  in  the 
case  on  June  25th.  It  has  been  repeatedly 
held  by  this  court  "that  if  the  officer  fails  to 
show  by  his  return  that  be  retained  the  writ 
In  his  hands,  and  made  diligent  search  for  the 
defendant  during  the  time  within  which  per- 
sonal service  might  by  law  have  been  made, 
his  return  of  substituted  service  la  Insuffi- 
cient to  confer  Jurisdiction  upon  the  Justice 
to  proceed  further  with  the  case."  Brown  v. 
Williams,  39  Mich.  755.  and  cases  cited  there- 
in. The  return  of  the  officer  fails  to  comply 
with  these  requirements.  The  Judgment  of 
the  court  below  is  affirmed.  The  other  Jus- 
tices concurred. 


WALKER  V.  BOTTOMLET. 
(Supreme  Court  of  Michigan.     July  8,  1896.) 
Estoppel  in  Pais. 
Where  an  attorney  forecloses  a  mortgage 
running  to  his  client  on  land  to  which  the  attor- 
ney claims  title  superior  to  that  of  the  mortga- 
gor, and  permits  title  to  pass  to  the  client  under 
a  sheriS's  deed,  he  is  estopped  from  setting  up 
his  title  against  an  innocent  purchaser  from  his 
client 

Appeal  from  circuit  court,  St  Clair  county, 
in  chancery;  Samuel  W.  Vance,  Judge. 

Bill  by  De  Witt  C.  Walker  against  Thomas 
H.  Bottomley  to  quiet  title.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

William  T.  Mitchell,  for  appellant  Henry 
P.  Jenney  (Frank  Whipple,  of  counsel),  for 
appellee. 

LONG,  C.  J.  This  bill  is  filed  to  quiet  title 
to  lot  1,  block  1,  of  Walker's  plat  of  the  vil- 
lage of  Capac.  Complainant  claims  that  he 
became  the  owner  of  the  lot  prior  to  1857;  that 
in  that  year  he  made  a  contract  in  writing  to 
sell  the  same  to  one  Alexander  Campbell,  by 
the  terms  of  which  contract  Campbell  agreed 
to  erect  a  blacksmith  shop  thereon;  that 
Campbell  thereafter  erected  the  shop,  and 
about  a  year  afterwards  sold  and  assigned  his 
contract  to  Reuben  Banflll;  that  in  the  spring 
of  1858  Banflll  called  upon  him  for  a  deed  of 
the  lot  under  the  contract  whereupon  he  ex- 
ecuted a  deed  ready  for  delivery,  but  before 
delivery  he  arranged  with  Banflll  to  cancel 
the  contract  by  the  payment  of  certain  prom- 
issory notes  which  he  had  signed  with  Ban- 
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fill,  and  by  the  sale  of  certain  property  to 
bim,  and  tbat  the  arrangement  was  completed 
by  which  no  deed  was  to  be  delivered,  but  the 
contract  destroyed;  that  at  that  time  he  sup- 
posed he  took  the  deed  with  him  from  Ban- 
fill's  house;  tbat,  missing  the  deed,  the  next 
morning  he  called  upon  Banflll,  and  was  in- 
formed by  him  that,  through  some  mistake, 
the  deed  had  been  burned  by  Banfill'a  wife; 
that  thereafter  he  removed  the  blacksmith 
shop  from  the  premises,  but  had  occupied 
them  continuously,  except  as  hereafter  stated; 
that  In  1868  he  for  the  first  time  learned  that 
the  deed  to  Banfill  had  not  been  destroyed,  but 
bad  been  placed  upon  record  in  the  office  of 
the  register  of  deeds,  and  Banfill  had  con- 
veyed the  premises  by  deed  to  Amanda  Fon- 
ston,  and  that  she,  together  with  her  husband, 
liad  executed  a  mortgage  upon  the  premises 
to  John  Phelps;  that  this  mortgage  was  ex- 
ecuted January  22,  1868,  and  about  a  month 
after  the  date  of  the  deed  to  Banfill,  and  cov- 
ered other  parcels  of  land  sufficient  to  pay  the 
amount  claimed  in  the  mortgage;  that  in  1874 
Phelps  called  upon  him  as  an  attorney  to  fore- 
close the  mortgage;  that  at  first  he  refused 
to  act  as  an  attorney  in  the  foreclosure  pro- 
ceedings, whereupon  Phelps  promised  him  that 
if  he  would  so  act  that  he  (Phelps)  would  bid 
in  the  premises,  and,  after  his  deed  became 
opemtive,  he  would  deed  to  the  complainant 
the  lot  In  question;  tbat  he  did  so  act  as  at- 
torney In  the  foreclosure,  and  the  lot  was  sold 
and  bid  in  by  Phelps;  that  a  short  time  after 
the  redemption  had  expired  he  applied  to 
Phelps  for  a  quitclaim  deed,  and  on  or  about 
May  11,  1876,  Phelps  did  make  and  deliver  to 
him  a  quitclaim  deed  which  he  (complainant) 
supiKised  was  of  the  lot  In  controversy;  tbat 
he  recorded  It  In  the  office  of  the  register  of 
deeds;  that  shortly  afterwards  he  learned 
that  Phelps  had  conveyed  the  premises  to  his 
wife,  and  she  thereupon  conveyed  to  defend- 
ant Bottomley;  that,  hearing  Bottomley  claim- 
ed some  title  to  the  land,  he  showed  defend- 
ant the  recorded  deed,  who  assented  tbat  he 
(complainant)  had  the  controlling  title;  that 
he  soon  after  discovered  that  in  some  way  the 
deed  had  ^sappeared  from  among  his  papers, 
— and  he  charges  upon  information  and  belief 
that  the  recorded  deed  was  in  some  way  chan- 
ged to  cover  a  lot  different  from  the  one  be 
supposed  be  was  obtaining  from  Phelps. 
Complainant  claims  to  have  continued  In  pos- 
session thereafter  until  April  24,  1892,  when 
defaidant  unlawfully  broke  into  and  upon 
the  premises,  and  plowed  the  same,  wSen 
complainant  thereafter  again  took  possesaloo, 
and  defendant  undertook  by  force  to  regain 
possession,  when  complainant  commenced  a 
suit  in  trespass  against  the  defendant  before 
a  Justice  of  the  peace;  that  thereafter  defend- 
ant commenced  suit  against  him  In  trespass 
before  the  same  justice;  and  that  thereupon 
he  filed  this  bill  to  quiet  his  title  and  restrain 
the  prosecution  of  the  trespass  suit    The  de- 


fendant answers  the  bill,  and  neither  admits 
uor  denies  the  claim  made  by  complainant  as 
to  his  dealings  with  Banfill,  but  avers  tbat  be 
*8  a  bona  fide  purchaser  of  the  premises,  and 
holds  title  under  mesne  conveyances  from 
Banfill  and  wife.  The  defendant  also  sets  up 
In  his  answer  the  foreclosure  of  the  naortgage 
by  complainant  as  attorney  for  Phelps,  the 
purchase  of  the  lands  by  Phelps,  and  the  deed 
from  Phelps  to  bis  wife,  and  her  conveyance 
to  himself.  The  defendant  denies  that  eom- 
plainant  showed  him  any  deed  of  the  prem- 
ises from  Phelps  to  himself,  but  admits  that 
complainant  told  him  he  had  such  a  deed,  bat 
that,  upon  being  asked  to  exhibit  it,  invented 
some  excuse  for  his  failure  to  do  so,  and  that, 
upon  examining  the  records  in  tlie  res^ster's 
office,  defendant  found  a  deed  from  Phelps  to 
complainant,  but  It  conveyed  other  premises. 
Defendant  also  sets  up  in  his  answer  tbat  be 
and  bis  grantors  have  l>een  in  actual  posses- 
sion of  the  premises  from  the  time  BanfiU 
procured  his  deed  from  complainant,  and  tbat 
complainant  committed  trespasses  tbn-emi, 
and  by  force  attempted  to  get  poesession 
thereof.  The  court  below  fotmd  that,  as  early 
as  1869,  the  complainant  knew  that  the  deed 
from  himself  to  Reuben  Banfill  was  not  lost, 
but  was  of  record,  and  that  Banfill  conveyed 
the  premises,  through  his  wife,  to  Amanda 
Funston,  who  executed  the  mortgage  to 
Phelps,  and  that  complainant,  as  attorney  for 
Phelps,  foreclosed  the  mortgage,  and  permit- 
ted Phelps  to  bid  the  same  In,  and  that  de- 
fendant had  purchased  the  premises  in  1880 
from  Eliza  Phelps,  and  In  good  faith,  without 
any  knowledge  whatever  of  complainant's 
claim.  The  court  therefore  directed  in  the  de- 
cree that  complainant  execute  to  the  defend- 
ant a  conveyance  of  the  premises,  and  that 
In  default  thereof,  a  copy  of  the  decree  should 
be  filed  In  tbe  office  of  the  register  of  deeds  as 
a  conveyance  to  the  defendant  from  the  com- 
plainant    CJomplainant  appeals. 

1.  We  think  the  evidence  of  complainant 
falls  far  short  of  showing  any  such  continued, 
adverse,  hostile,  open,  and  notorious  posses- 
sion of  the  premises  as  would  establish  his 
claim  of  title. 

2.  We  think  the  court  was  not  in  error  is 
finding  that  the  defendant  was  a  good-faltb 
purchaser.  There  was  no  evidence  upon  the 
record  that  complainant  tiad  any  title  wbat- 
ever,  and  his  action  in  foreclosing  tlie  mort- 
gage for  Phelps,  and  permitting  title  to  piss 
to  Phelps  under  the  sheriff's  deed,  estops  bim, 
under  the  circumstances  here  shown,  from 
setting  up  title  in  himself  as  against  the  de- 
fendant 

3.  Upon  the  whole  record,  we  think  the  ctMn- 
plalnant  has  made  no  such  showing,  by  his 
proofs,  as  entitles  him  to  make  claUn  to  the 
premises,  and  that  the  court  below  was  cor 
rect  in  dbectlng  that  title  be  confirmed  in  the 
defendant.  The  decree  will  be  affirmed,  vrltk 
costs.    The  other  justices  concurred. 
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THE  CATHERINE  O. 

SA.RMIENTO  et  al.  y.  THE  CATHERINE  0. 

(Supreme  Court  of  MicIuKan.     July  8,  1B86.) 

Makitime  Lies— Pabtiai.  Patmbnts— Webk  Dub 
— Pleadikos— Amendmbnt — Waiter  of  Lies. 

1.  Where  the  lastpartial  payment  for  work 
to  be  done  by  plaintiffs  on  a  yacht  was  not  to 
be  made  under  the  contract  until  the  work  was 
completed  and  accepted,  plaintiffs  could  not  re- 
coTer  said  installment  before  the  yacht  was 
finished,  though  an  overdue  note,  including  the 
first  installment,  had  not  been  paid. 

2.  How.  Ana.  St.  |  8236,  proTides  for  liens 
on  crater  craft  to  be  used  in  navigating  the  wa- 
ters of  this  state,  for  work  done,  etc.  Beld, 
that  it  was  not  error,  in  a  proceeding  to  enforce 
Btich  lien,  to  permit  the  complaint  to  be  amend- 
ed on  the  tiwi  so  as  to  allege  that  the  craft  was 
to  be  used  in  navigating  the  waters  of  the  state. 

3.  How.  Ann.  St  $  8256.  limiting  the  time 
of  amendments  to  10  days  after  Bling  the  com- 
plaint or  answer  in  proceedings  to  enforce  liens 
against  water  craft,  should  be  construed  in  con- 
nection with  the  general  statute  of  amendments, 
and  therefore  does  not  prohibit  amendments  at 
the  trial. 

4.  Under  How.  Ann.  St  }  8236,  providing 
for  liens  on  water  craft  for  all  debts  contracted 
by  the  owner,  master,  or  agent  of  such  craft  on 
account  of  work  done,  etc.,  a  complaint  alleging 
that  the  work  was  done  at  the  request  of  a  cor- 
poration then  engaged  in  building  defendant 
-vessel  sufficiently  alleged  that  the  debt  was  con- 
tracted by  the  a  Rent  of  such  craft. 

5.  The  taking  of  a  note  which  included  a 
claim  for  work  done  on  another  vessel,  and  also 
the  first  installmeot  under  said  contract,  was 
not  a  waiver  of  the  lien  created  by  said  statute. 

6.  When  a  limited  partnership  expires,  the 
partners  become  general  partners  if  the  business 
18  continued;  and  therefore,  where  articles  of 
limited  partneiship  bad  expired,  it  was  proper 
to  bring  an  action  in  the  name  of  the  individual 
partners,  and  not  in  the  name  of  the  partner- 
ship. 

Appeal  from  circuit  court,  Wayne  county; 
Wllllanj  L.  Carpenter,  Judge. 

Action  by  Frank  J.  Sarmlento  and  another 
against  the  steamer  Catherine  C.  (the  Dayls 
Boat  &  Oar  Company  builders  and  claim- 
ants) to  enforce  a  Hen  for  work  done. 
From  the  Judgment  rendered,  both  parties 
appeal.     Affirmed. 

Bdward  A.  Gott  (Alf'red  Russell,  of  coun- 
sel), for  complainants.  Ed.  E.  Kane,  for  ap- 
pellant Davis  Boat  &  Oar  Co.  Russel  & 
Campbell,  for  appellant  George  S.  Davis. 

LONG,  G.  J.  March  20,  1883,  the  Davis 
Boat  &.  Oar  Company,  having  a  contract 
with  Michael  Cudaby,  of  Chicago,  for  the 
construction  of  a  steam  yacht,  to  be  called 
the  "Catherine  C,"  entered  into  a  contract 
with  F.  J.  Saruiento  &  Co.  for  the  interior 
finish  and  deck  houses  of  the  vessel.  The 
price  was  $3,550,  payable,  $1,183.33  when 
the  wood  was  delivered,  $1,183.33  when  the 
same  was  in  place  and  fastened,  and  bal- 
ance, 11,183.33,  when  the  work  was  complet- 
ed and  accepted.  The  work  of  Sarmlento  & 
Co.  was  considerably  delayed,  and  the  first 
payment  was  aiade  ujion  the  contract,  as 
follows:  The  Davis  Boat  &  Oar  Company 
was  building  another  yacht,  known  aa  the 


"Davis  Yacht,"  and  Sarmlento  &  Co.  had 
the  contract  for  the  Interior  work  on  that. 
A  partial  payment  was  due  upon  this  latter 
contract  as  the  first  installment  became  due 
under  the  contract  cm  the  Catherine  C.  The 
president  of  the  Davis  Boat  &  Oar  Company, 
on  July  20,  1893,  inclosed  a  note  to  Sarmlen- 
to &  Co.  for  $2,449.99,  in  the  letter  stating  it 
to  be  "first  payment  on  Davis  yacht  in- 
terior and  Catherine  0.  interior,  with  the 
understanding  that  the  Davis  yacht  deliv- 
ery is  made  before  it  matures."  Sarmlento 
&  Oa,  upon  receipt  of  the  note,  credited  it 
on  the  books  on  the  general  account  of  the 
Davis  Boat  &.  Oar  Company.  When  this 
note  matured,  August  31st,  it  was  renewed. 
Both  these  notes  were  discounted  by  Sar- 
mlento &  Co.  The  renewal  note  was  never 
paid.  September  13,  1893,  a  complaint  was 
filed  by  Frank  J.  Sarmlento  and  Charles  C. 
Bowen,  as  co-partners,  under  the  name  of 
F.  J.  Sarmlento  A  Co.,  against  the  yacht 
Catherine  O.,  under  the  iwovlslons  of  the 
boat  and  vessel  law  of  this  state  (How. 
Ann.  St  i  8236).  Upon  the  same  day,  the 
Davis  Boat  &  Oar  Company,  with  George 
&  Davis,  as  trustee,  executed  the  bond  re- 
quired by  the  statute^  in  the  sum  of  $3,600, 
and  the  vessel  was  released.  Thereafter 
the  Davis  Boat  &  Oar  Company  filed  its  an- 
swer in  the  case.  Upon  the  trial  in  the 
Wayne  circuit  conrt,  before  a  Jury,  there 
was  found  to  be  due  the  complainants  from 
the  defendant  the  sum  of  $2,26S.0fi,  and  that 
the  same  was  a  Uea  against  the  yacht  Cath- 
erine C  at  the  time  she  was  seized  upon  the 
claim  of  the  complainants;  and  it  was  there- 
fore ordered  in  the  judgment  record  that 
the  complainants  recdver  against  the  Davis 
Boat  &  Oar  Company,  as  well  as  against 
the  surety  up<xi  the  bond,  the  sum  stated, 
with  costs.     Both  parties  appeal. 

The  complaint  of  the  complainants  Is  that 
the  court  was  in  error  in  directing  the  Jury 
that  the  last  Installment  due  upon  the  con- 
tract could  not  be  recovered,  because  the 
yacht  had  not  been  completed  at  the  time 
the  lien  was  sought  to  be  enforced.  We 
think  tbe  coiut  was  correct  upon  that  {mint, 
and  the  question  will  not  be  further  dis- 
cussed. 

The  defendant's  contentions  are  that  the 
complaint  by  which  the  proceedings  were 
commenced  doea  not  allege  that  the  vessel 
feU  within  the  class  of  vessels  named  in  the 
act,  or  that  the  contract  was  included  in  the 
class  of  contracts  respecting  which  a  lien 
may  arise;  that  there  is  no  allegation  that 
the  boat  was  used,  or  Intended  to  be  used, 
in  navigating  the  waters  of  this  state,  or 
that  the  debt  for  which  the  lien  is  claimed 
was  contracted  by  the  owner  or  part  own- 
er, master,  clerk,  agent,  or  steward  of  such 
craft;  and  that  the  complaint  gave  the  court 
no  Jurisdiction  by  reason  of  such  omission. 
Section  8236,  How.  Ann.  St,  provides  for  a 
lien  in  case  of  "water  craft  of  above  five 
tons  burthen  used  oi  intended  to  be  tued 
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In  navigating  the  waters  of  this  state,  •  •  • 
for  all  debts  contracted  by  the  owner  or 
part  owner,  master,  agent  or  steward  of 
such  craft  *  *  *  on  account  of  work  done 
*  *  *  in  or  about  the  buUdlng,  repairing, 
fitting,  furnishing  or  equipping  of  such 
craft."  The  cMuplalnt  alleges:  "(X)  That 
said  steam  vessel  Is  above  five  tons  burthen, 
and  Is  now  lying  at  the  port  of  Wyandotte, 
Wayne  comity,  within  the  state  of  Michi- 
gan. (2)  That  In  or  about  the  months  of 
April,  May.  June,  July,  August,  and  Sep- 
tember, 1883,  the  said  vessel  being  In  the 
course  of  construction  at«  said  port  of  Wy- 
andotte, your  complainants,  at  the  requesi 
of  the  Davis  Boat  &  Oar  Company,  a  Michi- 
gan corporation,  then  engaged  in  building 
said  vessel,  furnished  labor  and  materials  in 
and  about  the  building,  fitting,  furnishing, 
and  equipping  such  craft"  The  complaint 
also  charges  that  there  was  $3,600  due  over 
and  above  all  payments,  and  that  complain- 
ants claim  a  lien  upon  the  vessel  for  such 
materials  and  work,  under  chapter  285,  How. 
Ann.  St  It  will  be  seen  that  the  complaint 
states  that  the  vessel  was  above  five  tons 
burden,  but  omits  to  state  that  it  was  used, 
or  Intended  to  be  used,  in  navigating  the 
waters  of  this  state,  and,  as  defendant  con- 
tends, omits  to  state  that  the  debt  for  which 
the  lien  is  claimed  was  contracted  by  the 
owner,  or  part  owner,  master,  clerk,  agent 
or  steward  of  such  craft  On  the  trial,  up- 
on motion  of  complainants'  attorneys,  the 
court  permitted  the  complaint  to  be  amend- 
ed by  adding  the  words,  "The  vessel  was 
used,  or  intended  to  be  used,  in  navigating 
the  waters  ot  this  state";  and  the  conten- 
tion here  upon  the  part  of  the  defendant  is 
that  the  court  was  in  error  in  permtttlng 
such  amendment  upon  the  ground  that  the 
general  statute  of  amendments  (chapter 
264,  How.  Ann.  St)  has  no  application  to 
proceedings  under  the  boat  and  vessel  law, 
and  that  by  section  8256,  How.  Ann.  St  (be- 
ing a  part  of  the  boat  and  vessel  law),  no 
amendment  to  the  complaint  could  be  made 
escept  within  10  days  after  filing  and  serv- 
ice of  answer  or  demurrer;  and  counsel  for 
defendant  Davis  contend  that  they  did  not 
appear  generally  In  the  case,  but  specially, 
so  far  as  Mr.  Davis  is  concerned,  and  no 
amendment  could  be  allowed  so  as  to  sltect 
his  interests. 

We  think  the  court  waa  not  In  «Tor  in  al- 
lowing the  amendment  While  this  is  a  spe- 
cial statutory  proceeding,  yet  such  proceed- 
ings are  amendable  the  same  as  In  coBumoo- 
law  actions.  Amendments  have  been  permit- 
ted in  attachment  proceedings  which  are  pure- 
ly statutory;  anfl  in  Barber  v.  Smith,  41 
Mich.  144,  1  N.  W.  902,  it  was  said:  "Tliia 
power  to  cure  erron  aad  Irregularities  by 
amendment  Is  a  us^nl  one  if  wisely  exer- 
cised, and,  when  no  provlsien  to  the  contrary 
is  made,  it  applies  as  fully  to  attachment  suits 
as  to  others;  and  the  statute  favors  the  opin- 
ion that  no  discrimination  iB  principle  has 


been  intended  on  the  subject,  and    tluLt  the 
design  has  been  that  the  proceecUng  by  at- 
tachment should,   so  far  as  consistent   with 
the  nature  of  the  remedy  and  the  partlcnlar 
provision  supplied  by  the  legislature,  be  sub- 
ject to  the  same  practice  as  other    personal 
actions."     "Hiis  rule  was  followed  in  Kldd  v. 
Dougherty,  59  Mich.  244,  26  N.  W.  510.     We 
do  not  think  it  was  the  Intent  of  tbe  legis- 
lature, In  adopting  section  8256,  How.  Ann.  SL 
(being  section  22  of  the  boat  and  vesBcl  lavi. 
that  an  amendment  could  not  be  made  to  a 
complaint  except  within  10  days  after  tbe  fil- 
ing and  service  of  the  answer  or  demnrra'. 
but  that  this  statute  must  be  constmed  is 
connection  with  the  general  statute  of  smwid- 
ments.     Such  amendments  are  permitted  in 
furtherance  of  justice.     So  far  as  the  amend- 
ment here  affects  tbe  rights  of  Mr.  Davis,  w« 
think,  from  the  facts  contained  in  tbe  record. 
that,  his  attorneys  having  appeared  and  par- 
ticipated in  the  trial  of  the  cause,  sncfa  actka 
must  be  construed  as  a  general  appearance, 
and   the  amendment,  as  against   him,   was 
therefore  proper. 

In  answer  to  the  claim  that  the  comidaia- 
ants  did  not  set  forth  that  the  debt  for  which 
the  lien  is  claimed  was  contracted  by  thr 
owner,  part  owner,  master,  derk,  ag^it  or 
steward  of  such  craft  it  ajw^ars  that  tbe 
Davis  Boat  &  Oar  Company  was  in  charge  cf 
the  building  of  this  vesseL  It  collected  Otv 
whole  amount  from  the  owner  for  the  con- 
struction of  the  boat,  ai<d  $2,800  for  eztias. 
It  was  apparently  the  sole  agent  of  the  owni^r 
for  its  construction,  and  let  the  contract  u< 
the  complainants  to  furnish  certain  labor  aoii 
materials  therein.  The  complaint  set  fortb 
that  the  work  was  done  by  complainants,  and 
the  materials  furnished  by  them,  at  the  re- 
quest of  the  Davis  Boat  &  Oar  Company. 
This  is  a  sufficient  allegation  that  the  debt  for 
which  the  lien  Is  claimed  was  contracted  b; 
the  agent  of  such  craft 

Tbe  contention  made  that  by  the  talcing  of 
the  note  the  lien  was  waived,  we  think,  hu 
no  force.  A  note  cannot  be  regarded  as  pay- 
ment unless  specially  agreed  to  be  so  takeiL 
Here  was  an  amount  due  for  labor  and  mate- 
rials upon  tbe  Catherine  C,  as  well  as  npoo 
the  Davis  boat.  The  amount  due  upon  eacb 
contract  was  certain  and  specific,  and  the 
mere  fkict  that  It  was  all  Included  in  one  Bo:e 
cannot  be  regarded  as  payment  as  there  is  n-.'' 
fact  or  circumstance  which  shows  that  it  was 
the  intent  of  the  parties  to  treat  this  note  a 
payment.  The  authorities  are  agreed  that  i 
note  is  not  paymoit  unless  such  was  the  in- 
tention of  tbe  parties.  Gardner  v.  Gfs-liam.  1 
Doug.  (Mich.)  507;  Jennison  v.  Parker,  ' 
Mich.  366;  Dudgeon  v.  Haggart,  17  Mich.  2^. 
Neither  would  the  taking  of  tbe  note  be  * 
waiver  under  the  circumstances  here  Aowa. 
Moore  T.  The  Fashion,  Newb.  Adsn.  4S,  Fti. 
Oas,  No.  9,772;  Phoenix  Iron  Co.  v.  Tkc 
Hopatcong  (N.  Y.  App.)  2T  N.  S.  841;  Mc- 
NeU  ▼.  Tbe  Pioneer,  53  Fed.  279.  It  is  abo 
held  that  a  renewal  of  the  note  would  not  be  t 
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waiver  of  the  claimed  Uen.  Mott  t.  Lansing, 
57  N.  Y.  112.  The  renewal  note  was  ubt  paid 
at  its  maturity,  and  the  complainants  took  it 
up,  and  tendered  a  snrrender  of  it  to  the  de- 
fendant, as,  imdoubtedly,  they  were  bound  to 
do  before  judgment  and  the  fixing  of  the  Uen 
upoQ  the  vesaei.  1  Pars.  Mar.  Law,  502,  and 
note. 

It  is  objected  by  defendant's  coimsel  that 
Sarmiento  &  Co.  was  a  special  partnership, 
and  that  by  reason  thereof  the  suit,  being  In 
the  name  of  the  general  partnership,  must  fail. 
It  appears  that  the  partnership  articles  were 
adopted  between  Mr.  Sarmlento  and  Mr.  Bow- 
en  on  March  23,  1887.  This  was  a  limited 
partnership,  and  Mr.  Bowen  was  a  special 
partner  thereunder.  This  partnership,  by  its 
terms,  was  to  terminate  on  March  1,  1892; 
and  upon  the  trial  it  appeared  that  It  had 
terminated  t)efore  this  contract  was  made. 
The  rule  is  that,  when  a  limited  partnership 
expires,  the  partners  become  general  partners 
if  the  business  continues  by  the  partners. 
Troub.  Lim.  Fartn.  p.  120.  We  think,  .there- 
fore, that  the  court  was  not  in  error  in  per- 
mitting the  action  to  be  sustained  in  the  name 
of  both  complainants. 

We  find  no  error  in  the  record,  and  the  Judg- 
ment must  be  affirmed.  The  other  Justices 
concurred. 


PEOPLE  T.  SILBEHWOOD. 
(Supreme  Court  of  Michigan.    July  8,  1896.) 

KiPAHIAM  RiOHTS— Okeat  Lakis— Cokstitotional 
Law. 
A  riparian  owner  on  the  shore  of  the 
Great  Lakes  has  no  ownership  in  the  soil  cot- 
ored  by  water,  but  merely  a  right  of  fishing  and 
navigation  over  the  water;  and  therefore  Pub. 
Acts  1896,  No.  112,  prohibiting,  under  penalty, 
the  cutting  of  submarine  vegetation,  except  for 
the  purpose  of  fishing  or  navigation,  passed  In 
order  to  make  a  public  shooting  ground,  is 
valid. 

Exceptions  fivm  circuit  court,  Monroe 
county;  Edward  D.  Kinse,  Judge. 

Obed  Sllberwood  was  convicted  of  a  crime, 
and  excepts.     Affirmed. 

George  M.  Landon,  for  defendant.  Fied 
A.  Maynard,  Atty.  Gen.,  and  Willis  Baldwin 
(of  counsel),  for  tbe  People. 

MOORE  J.  This  Is  an  action  to  test  the 
validity  of  Act  No.  112,  Pub.  Acts  1805, 
which  was  Intended  to  set  aside  certain  sub- 
merged lands  in  Lake  Erie  and  Detroit  river, 
lying  east  of  and  adjacent  to  the  surveyed 
lands  in  Monroe  and  Wayne  counties,  for 
a  distance  extending  one  mile  into  Lake  Brie, 
for  public  shooting  grounds,  to  make  It  un- 
lawful to  cut  and  destroy  the  rushes  and 
other  submarine  vegetation  on  such  sub- 
merged lands,  and  to  provide  a  penalty  there- 
for, which  act  provided  that  such  reserva- 
tion or  dedication  should  not  interfere  with 
or  detract  from  any  right  or  privilege  of  any 
person  or  the  public  to  fishing,  and  that  such 


water  should  be  free  for  purposes  of  naviga- 
tion, provided,  also,  that  said  lands  were 
owned  by  the  state.  Defendant  was  arrested 
In  September,  1895,  for  cutting  rushes  on 
submerged  lands  adjacent  to  the  property 
of  the  Monroe  March  Company.  He  admit- 
ted these  rushes  were  cut,  not  for  the  pur- 
poses of  navigation,  or  of  fishing,  or  In  tbe 
enjoyment  of  fishing  privileges.  Defendant 
was  working  by  direction  of  one  Sterling, 
trustee  of  the  marsh  company. 

The  case  of  the  people  is  based  upon  the 
following  contentions:  That  the  state  is  tbe 
owner  of  the  fee  of  the  land  beneath  the 
waters  'Of  the  Great  Lakes;  that  the  vested 
right  of  the  riparian  owner  on  the  Great 
Lakes  is  that  of  ingress  and  egress,  by  navi- 
gation, to  and  from  bis  premises,  with  the 
rights  of  wharfage,  etc.;  that  a  dedication 
of  a  portion  of  the  Great  Lakes  as  a  public 
hunting  ground  (subject,  always,  to  tbe 
rights  of  navigation)  is  a  valid  dedication. 
The  defendant  contends  that  Mr.  Sterling, 
as  trustee  of  the  marsh  company,  has  valu- 
able rights  of  property  In  the  water,  and 
the  lands  thereunder,  in  front  of  his  lands; 
that,  as  riparian  owner,  he  is  entitled  to  any 
and  every  use  he  can  make  of  the  land  un- 
der the  water,  and  next  to  bis  surveyed 
lands,  not  inconsistent  with  the  puWic  right 
of  navigation;  that  the  right  of  fishing  is  a 
right  of  property,  and  not  of  privilege,  and 
that  this  right  of  property  cannot  be  sum- 
marlly  taken  from  him;  that  he  bad  the 
light  to  cut  the  rushes  to  protect  his  shore 
or  his  fishing  Interest,  or  to  prevent  the 
flight  of  wild  ducks  being  diverted  from  bis 
marsh  lands,  or  for  any  reason  satisfactMr 
to  himself  in  the  lawful  enjoyment  of  his 
property;  that  the  state  owned  none  of  these 
surveyed  lands,  and  that  the  marsh  com- 
pany Is  the  owner  of  the  portion  of  the  land 
under  the  water  to  the  center  of  Lake  Brie; 
that  the  act  in  question,  arbitrarily,  without 
notice  or  compensation,  seeks  to  deprive  him 
of  the  enjoyment  of  his  property  rights,  and 
is  therefore  unconstitutional  and  void.  The 
case  comes  here  on  error. 

The  defendant  insists  that  the  owners  of 
land  lying  adjacent  to  Lake  Erie  In  the  coun- 
ty of  Monroe,  as  such  riparian  proprietors, 
own  the  land  to  the  center  of  that  Great 
Lake,  subject  to  the  rights  of  navigation. 
If  he  is  right  in  this  contention,  he  was 
improperly  convicted;  otherwise,  his  convic- 
tion should  stand.  In  8upix>rt  of  bis  view 
of  the  law  he  cites  a  great  many  Michigan 
cases,  and  especially  Richardson  v.  Prentiss, 
48  Mich.  88,  11  N.  W.  819;  Haarington  v. 
City  of  Port  Huron,  86  Mich.  46,  48  N.  W. 
641;  Lumber  Co.  v.  Peters,  87  Mich.  498,  40 
N.  W.  917.  At  the  common  law,  all  tide 
waters  were  navigable,  and  nontidal  waters 
were  nonnavlgable.  The  right  to  fish  in  nav- 
igable waters  was  publla,  but  In  nonnavl- 
gable waters  It  was  private;  the  right  de- 
pending not  upon  the  ownoship  of  the 
shore,  but  upon  the  ownership  of  the  soil 
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under  the  water.  Lincoln  t.  Dayis,  S3  Mich. 
376,  18  N.  W.  103.  The  Bngllsh  common 
law  made  the  ebb  and  flow  of  the  tide  the 
legal  test  of  Its  navlgabiUty,  for  It  was  in 
fact  the  practical  test  The  conditions  In  this 
country,  howeyer,  are  vMy  different.  We 
have  hundreds  of  miles  of  great  rivers,  and 
vast  inland  seas,  wholly  uninfluenced  by  the 
tides,  upon  which  float  vast  fleets  of  vessels; 
so  that  the  common-law  doctrine  In  relation 
to  tide  waters  is  not  accepted  in  this  coun- 
try, because  not  applicable  to  our  circnm- 
fitances.  One  of  the  earliest  decisions  in  this 
state  in  which  the  principles  involved  In  this 
case  are  discussed  la  La  Plalsance  Bay  Har- 
bor  Co.  V.  C!ouncll  of  Caty  of  Monroe,  Walk. 
Ch.  155.  In  tliat  case  the  court  held:  "The 
bed  of  the  stream  la  public  property,  and 
belongs  to  the  state.  This  is  the  case  with 
all  meandered  streams,  no  part  of  them  be> 
ing  included  in  the  original  survey;  and  the 
common-law  doctrine  of  usque  ad  filnm 
aquae  la  not  applicable  to  them.  The  pub- 
lic owns  the  l)ed  of  this  class  of  rivers,  and 
Is  not  limited  in  its  right  to  an  easement 
or  right  of  way  only.  So,  with  regard  to 
our  Great  Lakes,  or  such  parts  of  them  as 
lie  within  the  limits  of  the  state;  the  pro- 
prietor of  the  adjacent  shore  has  no  propert7 
whatever  In  the  land  covered  by  the  water 
of  the  lake."  It  la  claimed  by  cotmsel  for 
respondent  that  this  decision  had  been  over' 
ruled  by  later  decisions  of  this  court.  It  is 
conceded  tiiat,  so  tar  as  the  decision  relates 
to  the  rights  of  shore  owners  on  rivers  and 
inland  lakes,  it  Is  not  now  the  law  in  Michi- 
gan (Lorman  v.  Benson,  8  Mich.  18;  Clute  v. 
Fisher,  (iS  Mich.  48,  31  N.  W.  614;  BuUer  y. 
Kallroad  Co.,  85  Mich.  246,  48  N.  W.  569); 
but  it  is  insisted  that  it  Is  still  the  law  so 
far  as  the  Ureat  Lakes  are  concerned.  An 
examination  of  all  the  cases  decided  by  this 
court  which  have  been  called  to  oar  atten- 
tion fails  to  disclose  that  the  question  of  the 
title  to  the  bed  of  the  Great  Lakes  was  di- 
rectly at  issue  In  any  of  them.  Tha«  Is 
language  used  in  some  of  the  cases  that 
would  tend  to  support  the  claim  of  the  re- 
spondent that  the  shore  owner  upon  the 
Great  Lakes  Iiad  the  same  right  to  the  land 
(subject  to  the  right  of  fishing  and  naviga- 
tion) which  Is  possessed  by  the  shore  owner 
on  rivers.  Lincoln  v.  Davis,  and  Lumber  Co. 
V.  Peters,  supra.  On  the  other  hand,  there 
are  expressions  used  In  other  cases  tending 
to  show  that,  so  far  as  the  Great  Lakes  are 
concerned,  the  law  Is  as  stated  in  the  La 
Plalsance  Case.  Sterling  v.  Jackson,  68 
Mich.  488.  37  N.  W.  845.  Other  states  hav- 
ing like  Interests  to  our  own  state  In  the 
waters  of  these  great  inland  seas  have  had 
the  precise  question  Involved  here  before 
them,  and  have  passed  upon  it  In  Diedrich 
v.  Railroad  Co.,  42  Wis.  248,  it  was  held 
that  the  vested  right  of  the  riparian  owner 
on  the  Great  Lakes  is  that  of  navigation  to 
and  from  his  premises,  with  the  right  of 
wharfage.    The  decisions  in  New  York  (Rail- 


road Co.  y.  Valentine,  19  Barb.  484),  in  Penn- 
sylvanla  (Fulmer  v.  Williams,  122  Pa.  St 
191.  15  Aa  726),  and  in  Ohio  (Sloan  v.  Bie- 
miller,  34  Ohio  St  492),  all  tuM  that  the 
fee  of  the  riparian  owner  ceases  at  the  low- 
water  mark.  In  the  case  of  minois  Cent 
R.  Ca  V.  Illinois,  146  U.  S.  387,  13  Sup.  Cl 
110,  Judge  Field,  in  d^vering  a  very  learned 
and  exhaustive  opinion,  stated  the  law  to  be: 
"It  Is  the  settled  law  of  this  comtry  that 
the  ownership  of  and  dominion  and  mt- 
ereignty  over  hinds  covered  t^  tide  waten 
within  the  limits  of  the  several  states  be- 
long to  the  respective  states  within  whidi 
they  are  found,  with  the  consequent  right  to 
use  or  dispose  of  any  portion  thereof  wb«B 
that  can  be  done  without  substantial  im- 
pairment of  the  interest  of  the  pnUic  in  tbc 
waters,  and  subject  always  to  the  paramount 
right  ot  congress  to  control  their  navigatkn 
so  far  as  may  t>e  necessary  for  the  regulatkn 
of  commerce  with  foreign  natl<»s  and  amonf 
the  states.  •  •  •  The  same  doctrine  is  in 
this  oountry  held  to  be  aK>Ilcal>le  to  Unds 
covered  by  fresh  water  In  the  Great  Lakei. 
over  which  is  conducted  an  extended  com- 
merce with  diff»«nt  states  and  foreign  ni- 
tions.  These  lakes  possess  all  the  genenl 
characteristics  of  opai  seas,  except  io  the 
freshness  of  their  waters,  and  in  the  altseixt 
of  the  ebb  and  flow  of  the  tide.  In  other 
respects  they  are  Inland  seas,  and  there  ii 
no  reason  or  principle  for  the  asserti<Hi  ct 
dominion  and  sovereignty  over  and  owner- 
ship by  the  state  of  lands  covered  by  ddc 
waters  tliat  is  not  eqnallj  applicable  to  io 
ownership  of  and  dominion  and  sovereigntj 
over  lands  covered  by  the  fresh  waters  uf 
these  lakes.  •  •  •  The  Great  Lakes  an 
not  In  any  appreciable  respect  alfected  by  tta 
tides,  and  yet  on  their  waters  a  large  coic- 
merce  Is  carried  on,  exceeding  in  many  m- 
Btances  the  entire  commerce  of  the  state 
on  the  borders  of  the  sea.  When  the  r«t- 
son  of  the  limltatica  of  the  admiralty  jorii- 
dlction  la  England  was  found  InapplicabK 
to  the  condition  of  navigable  waters  In  ttis 
country,  the  limitation  and  all  its  inddena 
were  discarded.  So,  also,  by  the  coaiiiK>c 
law,  the  doctrine  of  the  dominion  over  »ti 
ownership  by  tlie  crown  of  lands  withhi  zbe 
realms  under  tide  waters  Is  not  founded  9?- 
on  the  existence  of  the  tide  over  the  luvi:- 
but  upon  the  fact  that  the  waters  are  oar- 
gable,  "tide  waters"  and  "navigat>le  waten 
l>eing  used  as  synonymous  terms  In  Knglu<l 
The  public  being  Interested  in  the  ose  vi 
such  watOB,  the  possession  by  jMlvate  > 
dlvidoals  of  lands  under  them  could  not  N 
permitted  except  by  the  license  of  the  crovT 
which  could  alone  exercise  such  domisiK 
over  these  waters  as  would  intrare  freedor 
in  their  use,  so  far  as  consistent  with  tt; 
public  interest  The  doctrine  is  fovnded  up- 
on tlie  necessity  of  preserrlng  to  the  pcU^ 
the  use  of  navlgahle  waters  from  ptins 
Interruption  and  encroachmeot,— a  reasMi » 
apptlcsUe  to  navigable  flesh   watns  m  » 
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waters  moved  by  the  tide.  We  hold,  there- 
fore, that  the  same  doctrine  as  to  the  domin- 
ion and  sovereignty  over  and  ownership  of 
lands  nnder  the  navigable  waters  of  the 
Sreat  Lakes  applies  which  obtains  at  the 
Kimmon  law  as  to  the  dominion  and  sov- 
ereignty over  and  ownership  of  lands  under 
;ide  waters  on  the  borders  of  the  sea,  and 
hat  the  lands  are  held  by  the  same  right 
0  the  one  case  as  in  the  other,  and  subject 
0  the  same  trusts  and  limitations."  It  seems 
0  me  the  reasoning  of  this  case  is  without 
law,  and  that  the  law  enunciated  therein 
ught  to  stand  as  the  law  of  this  state.  It 
ommends  itself  to  one's  reason  and  judgment, 
nd  avoids  many  difficulties  incident  to  a 
ifferent  construction  of  the  law.  It  is  in 
armony  with  the  doctrine  laid  down  in  the 
arly  Case  of  La  Plaisance,  which  I  do  not 
iilnk  has  ever  been  overruled  in  this  state 
9  far  as  It  affects  the  rights  of  shore  owners 
D  the  borders  of  the  Great  Lakes.  This 
octrine,  too.  Is  in  harmony  with  the  de- 
sions  in  all  of  the  states  bordering  on  these 
rest  seas.  It  logically  follows  that,  If  this 
lew  is  to  be  regarded  as  the  law,  the  legis- 
ture  possessed  authority  to  pass  Act  No. 
12  of  the  Public  Acts  of  1895.  The  judg- 
ent  of  the  court  below  is  affirmed. 

LONG,  C.  J.,  did  not  sit  l^e  other  jns- 
:es  concurred. 


PEOPLE  V.  KINNBT. 
Snpnme  Coort  of  Michigan.     Jnly  8,  1896.) 

'^TCTBS— KbPEAL   BT    IMPLICATION— FALSI    PBI- 
TEJJSKS— ObTAISINO  BlONATUHB  TO  NoTE — 

ScppiciBSCi  OF  Indictment. 

1.  How.  Ann.  St.  |  9353,  providing  for  the 
nishmeot  of  any  person  who  shall,  by  repre- 
nting^  himself  as  agent,  etc.,  fraudulently  ob- 
in  the  signature  of  any  person  to  any  note 
th  intent  to  defraud  such  person,  was  not  re- 
aled  by  Act  May  31,  1895,  amending  How. 
m.  St.  i  9161,  providing  for  the  punishment  of 
y  persons  who  shall,  with  intent  to  defraud 

false  pretenses,  eanse  any  person  to  convey 
y  land,  or  obtain  the  signature  of  any  person 
any  written  instrument  the  making  of  which 
inld  be  forgery. 

2.  Ad  information  charting  the  violation  of 
yvr.  Ann.  St.  §  93!>3,  providing  for  the  punish- 
•iit  of  any  person  who  shall  by  false  pretenses 
tain  the  signature  of  any  person  to  any  note, 
!.,  fvas  not  defective  in  that  it  did  not  allege 
It  the  note  was  delivered  to  the  defendant, 
>  allegation  that  he  obtained  the  signature  be- 
:  sufficient  to  show  that  it  came  into  his  pos- 
ision. 

3.  An  indictment  charging  a  violation  of 
p-w.  Ann.  St.  i  9353,  which  alleged  that  by  rea- 
I  of  the  false  representations  of  the  defend- 
t  tlie  complainant,  believing  such  represents- 
ns,  was  induced  to  sign  the  note,  was  suffi- 
at  to  connect  the  fraudulent  representations 
rh   the  signature  jf  the  note. 

:xceptlon8  from  circuit  court,  Kent  county; 
en  C.  Adsit,  Judge. 

.rtbnr  B.  Kinney  was  convicted  of  fraudn- 
tly  obtaining  the  signature  of  complainant 
I.  promissory  note,  and  excepts.    Affirmed. 
v.67N.w.no.ll— 69 


Fred  A.  Maynard,  Atty.  Gen.,  and  Alfred 
Wolcott,  Pros.  Atty.,  for  the  People.  Nathan 
P.  Allen  (Bdwin  St  Geo.  Sogers  and  Blmey 
Hoyt,  of  counsel),  for  defendant 

HOOKER,  J.  The  defendant  was  convict- 
ed npon  a  charge  of  fraudulently  obtaining 
the  signature  of  the  complainant  to  a  promis- 
sory note,  contrary  to  the  provisions  of  sec- 
tion 9353,  How.  Ann.  St,  which  Is  as  follows: 
"The  people  of  the  state  of  Michigan  enact, 
that  any  person  or  persons  who  shall,  by  rep- 
resenting that  he  is  the  agent  of  any  person, 
company,  firm,  or  corporation,  or  by  any 
other  means,  fraudulently  obtain  the  signa- 
ture of  any  person  or  persons,  with  the  intent 
to  cheat  and  defraud  such  person  or  persons, 
to  any  promissory  note,  bill  of  exchange,  due 
bill,  order,  contract  or  any  paper  writing 
whatever,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
imprisoned  In  the  state  prison  not  exceeding 
ten  years,  or  in  the  county  jail  not  more  than 
one  year,  or  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  both,  In  the  discretion  of  the 
court"  This  section  became  a  law  August 
30,  1879,  having  been  approved  May  27th. 
ICour  days  earlier  an  amendment  was  made  ' 
to  section  39  of  chapter  154  of  the  Revised 
Statutes  of  1846,  as  amended  by  Act  No.  l&i 
of  the  Laws  of  1867,  which  last  amendment 
also  took  efTect  August  30,  1870.  As  amend- 
ed in  1867,  this  statute  was  as  follows: 
"Every  person  who,  with  intent  to  defraud  or 
cheat  another,  shall  designedly,  or  by  color 
of  any  false  token  or  writing,  or  by  any  other 
false  pretense,  cause  any  person  to  grant 
convey,  assign,  demise,  lease  or  mortgage  any 
land,  or  Interest  in  land,  or  obtain  the  signa- 
ture of  any  person  to  any  written  Instrument, 
the  making  whereof  would  be  punishable  as 
forgery,  or  obtain  from  any  person  any  mon- 
ey, personal  property  or  valuable  thing,  shall 
be  punished  by  Imprisonment  In  the  state 
prison,  not  more  than  ten  years,  or  by  fine 
not  exceeding  five  hundred  dollars,  and  Im- 
prisonment in  the  county  jail  not  more  than 
one  year."  The  amendment  of  1870  consist- 
ed of  the  addition  of  the  following,  before  the 
penalty,  to  the  act  as  passed  In  1867,  viz.: 
"Or  by  means  of  any  false  weights  or  meas- 
ures, sell  or  dispose  of  a  less  amount  or  quan- 
tity of  property  than  was  bargained  for,  shall 
be  punished  by  Imprisonment"  etc.  These 
two  sections,  9161  and  9353,  were  passed  at 
the  same  session,  and  have  stood  upon  the 
statute  book  since,  without  change  until  1S95, 
when  the  following  change  was  made  In  the 
penalty  of  section  9161,  viz.:  "If  such  land 
or  interest  in  land,  money,  personal  property, 
valuable  thing,  larger  amount  obtained,  or  less 
amount  disposed  of,  shall  be  of  the  value  of 
twenty-five  dollars  or  less,  shall  be  punished 
by  a  fine  not  exceeding  one  hundred  dollars 
or  Imprisonment  in  the  county  jail  not  ex- 
ceeding three  months;  and  if  such  land  or 
interest  in  land,  money,  personal  property, 
valuable  thing,  larger  amount  obtained,  or 
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less  amount  disposed  of,  shall  be  of  tbe  value 
of  more  than  twenty-five  dollars,  such  person 
shall  be  punished  by  imprisonment  In  the 
6tate  prison  not  more  than  ten  years  or  by 
fine  not  exceeding  five  hundred  dollars  and 
Imprisonment  in  the  county  Jail  not  more 
than  one  year."  Pub.  Acts  1895,  p.  525. 
This  act  was  approved  May  31,  189.J.  The 
offense  of  which  the  defendant  stands  con- 
victed is  alleged  to  have  been  committed  In 
January,  1895,  and  therefore  was  previous  to 
the  amendment.  Section  9213,  How.  Ann. 
St.,  provides  that  the  false  making  of  a  prom- 
issory note  shall  be  forgery.  It  is  urged  up- 
on behalf  of  the  respondent  that  sections 
9161  and  9353  cover  the  same  ground,  and 
that  tbe  amendment  of  1895  repealed  both 
sections;  and,  as  it  contained  no  saving 
clause,  the  charge  against  the  defendant  can- 
not be  prosecuted.  The  amended  statute 
(section  0101)  was  passed  four  days  earlier 
than  section  0353.  Section  9353  is  broader 
and  more  comprehensive  than  section  9161 
us  to  writings,  in  that,  while  the  latter  covers 
only  such  writings  as  may  be  made  the  sub- 
ject of  the  offense  of  forgery,  and  applies 
only  to  cases  of  procurement  by  false  token, 
writing,  or  other  false  pretenses,  the  former 
covers  all  paper  writings,  and  extends  to  any 
and  all  kinds  of  fraudulent  procurement. 
On  the  other  band,  section  9353  shows  no  evi- 
dence of  a  design  to  cover  the  fraudulent  pro- 
curement of  other  kinds  of  property.  It  is 
evident  that  the  legislature  did  not  intend  to 
repeal  section  9161  as  to  the  other  classes  of 
property  mentioned,  and  to  sustain  the  de- 
fendant's contention  we  must  hold  that  the 
enactment  of  section  9353  did  not  repeal  that 
portion  of  section  9161  applying  to  written 
instruments,  because,  if  it  bad  that  effect,  the 
subsequent  amendment— i.  e.  that  of  1805— 
woiild  not  affect  this  case,  inasmuch  as  it 
does  not  purport  to  amend  anything  but  sec- 
tion 9161,  and  manifestly  could  not  regener- 
ate that  part  of  the  section  that  was  dead 
through  a  previous  repeal.  If,  however,  sec- 
tion 9353  did  not  in  any  way  affect  section 
9161,  the  question  arises  whether  the  amend- 
ment of  1895,  which  in  terms  deals  only  with 
section  9161,  and  only  in  relation  to  the  pen- 
alty, should  be  held  to  apply  to  section  0353. 
To  our  minds,  a  sullicient  reason  why  It 
should  not  be  held  to  apply  to  section  9853  is 
that  the  amendment  seems  not  to  have  been 
intended  to  apply  to  cases  involving  the  pro- 
curement of  signatures  to  writings  which, 
while  mentioned  in  the  body  of  the  statute, 
are  conspicuously  absent  In  that  portion  of 
tbe  act  prescribing  the  penalty. 

Counsel  contend  that  the  information  filed 
in  the  case  was  insufiScient,  for  the  reason 
that  it  does  not  allege  that  the  defendant  ot)- 
tained  the  note  in  question;  in  other  words, 
it  does  not  state  that  it  was  delivered  to  him, 
but  only  that  he  obtained  the  complainant's 
signature  thereto.  It  is  said  that  obtaining 
the  property  Is  essential  to  the  offense  com- 
monly known  as  "false  pretense,"  and  we  are 


cited  to  the  case  of  State  t.  McGinnis.  71 
Iowa,  686,  33  N.  W.  339,  In  support  of  the  doc 
trine.  The  Iowa  statute  (Code,  |  4073)  pro- 
vided that:  "If  any  person,  •  •  •  by 
false  pretense,  •  •  •  with  intent  to  de- 
fraud, obtain  from  another,  money,  goods  or 
other  property,  or  so  obtain  tbe  signature  of 
any  person  to  any  written  instrument,  tlie 
false  making  of  which  would  be  pnnishable 
as  forgery,  he  shall  be  punished,**  etc.  Ttie 
prosecuting  officer  contended  tbere,  as  here, 
that  the  offense  was  complete  when  tbe  sig- 
nature was  obtained,  but  tbe  court  said  that 
"It  will  be  observed  'that  the  statute  pn>- 
vides,  'or  so  obtain  the  signature  of  any  per- 
son.' This  refers  to  what  precedes  such  sen- 
tence, and  that  Is  In  relation  to  obtaining  prop- 
erty. If  delivery  or  possession  In  one  case  i« 
essential,  It  would  seem  to  follow  that  It  mvs: 
be  in  the  other.  "To  obtain*'  means  '-." 
get  hold  of,  to  get  possession  of,  to  acquire. 
Now,  tbe  statute  provides  that  the  stgnamiv 
must  be  so  obtained— that  is,  it  must  be  ar- 
quired  or  come  Into  tbe  possession  of  suo 
person— by  means  of  the  false  pretense  to  Ut 
same  extent  as  is  necessary  in  order  to  e«H>- 
stitute  the  offiense  'when  money  or  propen? 
is  obtained.' "  If,  as  stated  In  tbe  case  last 
cited,  "to  obtain"  means  "to  get  bold  of.  to  pf 
possession  of,  to  acquire,"  we  see  no  Dee<5- 
sity  for  an  allegation  of  delivery  of  the  aoir 
after  the  information  has  already  stated  tba: 
the  offender  has  obtained  (1.  e.  got  possessi": 
of  or  acquired)  tbe  signature  to  tbe  notr. 
Tbe  lawmakers  evidently  supposed  the  laa 
guage  tised  sufficient  to  imply  possession  ar- 
quired,  and  we  think  It  sufficient  to  so  alles-' 
It  in  the  information. 

In  this  connection  we  may  discuss  a  fn: 
ther  point  upon  the  Information,  rix.  wbetV-r 
it  sufficiently  connects  the  alleged  fraodolea; 
representations  with  the  signature  of  th* 
note.  At  this  point  it  becomes  necessaiy  ^^ 
detail  some  of  the  facts.  Tbe  defendant  l< 
alleged  to  have  called  upon  the  complainant 
claiming  to  t>e  the  physician  and  examiner  of 
the  Indianapolis  Medical  Institute.— a  coe 
cem  which  prescribed  and  furnished  iae<. 
cine  for  invalids  at  their  homes, — and  nui" 
a  pretended  examination  of  complainant  aa<! 
professed  to  know  that  he  had  consumptk-c 
kidney  and  liver  disease,  and  that  be  codU 
live  but  a  few  months  without  medical  helf 
and  that.  If  complainant  would  sign  the  act; 
in  question,  he  would  cause  said  Institute  t^' 
send  medicines  that  would  cure  bim:  iM' 
complainant  believed  this,  and  was  Indoct^ 
by  these  representations  to  sign  the  note.  t»j- 
able  to  said  institute.  The  alleged  Infinct? 
Is  that  tbe  Information  omits  to  state  that  :^ 
note  was  signed  in  consideration  of  the  proa- 
ise  of  such  treatment  and  medicines  to  be  fx* 
nlshed.  This  information  is  much  fuller  .i 
its  allegations  than  the  cases  cited  in  rapport 
of  the  point  In  Jones  v.  State,  50  lad.  474 
the  Indictment  alleged  pretenses  to  die  ft 
feet  that  tbe  respondent  was  agent  of  a  Iie 
with  power  to  contract,  and  exhibited  a  cart 
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ind  that  by  means  thereof  he  obtained  from 
he  complainant  (who  relied  upon  the  repres- 
ntatlons)  a  note,  etc.  The  same  may  be 
aid  substantially  of  Cooke  v.  State,  83  Ind. 
04.  Enders  r.  People,  20  Mich.  233,  U  open 
o  a  similar  criticism.  That  case,  however, 
aentions  the  subject  of  the  false  pretenses 
.8  "land  that  he  was  about  to  sell  to  the  com- 
ilainant"  In  the  case  before  us,  however, 
re  find  that  a  contract  was  tendered  by  the 
lefendant,  involving  the  note;  that  by  means 
f  this  the  complainant  was  induced  to  yield, 
,nd  comply  with  the  offer,  whereby  the  de- 
endant  obtained  the  signature,  and,  as  al- 
eady  said,  the  note.  Here  is  a  statement  of 
act  that,  If  proved,  would  establish  the  con- 
ract  in  a  court  of  Justice,  and  "where  an  un- 
qalvocal  statement  leads  immediately  and 
t  necessity  to  a  single  and  unequivocal  con- 
lusion,  the  omission  to  draw  that  conclusion 
lill  not  vitiate  the  pleading."  Evans  v.  Peo- 
lo.  12  Mich.  27. 

The  points  discussed  involve  the  more  Im- 
.ortant  legal  questions  presented  by  the 
ase.  We  are,  however,  asked  to  pass  upon 
(inumerable  assignments  of  error,  and  in  jus- 
ice  to  the  defendant  have  felt  constrained  to 
xamine  them.  Such  examination  reveals 
lotbins  of  Interest  to  the  profession,  or  of 
rhlch  the  defendant  can  legally  complain. 
Vere  we  to  discuss  separately  the  120  assign- 
iients  of  error,  we  should  be  obliged  to  relt- 
rate  many  things  that  we  have  said  in  other 
ases,  and  express  conclusions  so  patent  that 
re  are  surprised  that  It  should  be  deemed 
dvisable  to  raise  the  questions.  The  Judg- 
lent  is  affirmed. 

IX)NG,  C.  J.,  did  not  sit  The  other  Jus- 
ices  concurred. 


JARDNER  T.  BOARD  OP  SUP'RS  OF  NB- 
WAYGO  COUNTY. 

(Snpreme  Conrt  of  Michigan.    July  8, 189&) 

^ocNTT  Clbbk— CoMPBNSATioN— Form  or  Claiii 
—Liability  or  Codntt. 

1.  The  claim  of  a  county  clerk  for  disbnrse- 
lents  was  properly  rejected  by  the  board  of 
apervisors,  where  it  was  not  itemized. 

2.  Sess.  Laws  1895,  Act  No.  280,  creating 
be  office  of  state  statistician,  does  not  make  it 
he  duty  of  the  county  clerk  to  furnish  copies  of 
tcords  in  his  office  to  the  state  statistician, 
nd  therefore  the  rounty  is  not  liable  for  work 
o  done  by  the  clerk. 

3.  Under  Laws  1893,  Act  No.  206,  {  123, 
roviding  that  each  county  clerk  shall  receive 
uch  reasonable  compensation  for  the  extra 
ervices  required  by  such  section  as  may  be  al- 
)wed  by  tlie  board  of  supervisors,  a  clerk  who 
<  paid  a  salary  is  not  entitled  to  recover  on  a 
laim  for  services  rendered  in  tax  proceedings 
nder  Laws  1893.  Act  No.  206,  U  90,  110,  and 
low.  Ann.  St  {  9009,  subd.  7. 

Certiorari  to  circuit  court,  Newaygo  coon- 
y;    John  H.  Palmer,  Judge. 

Proceeding  by  Charles  W.  Gardner  against 
be  Itoard  of  supervisors  of  Newaygo  conn- 
y  to  recoTer  for  swvlces  rendered  as  county 


clerk  of  said  county.  A  mandamus  to  com- 
pel the  board  of  supervisors  to  allow  and 
pay  for  said  services  was  refused,  and 
plaintiff  brings  certiorari.  Mandamus  de- 
nied. 

A.  O.  Day,  for  appellant  W.  D.  Leonard- 
son  (George  Luton,  of  counsel),  for  respond- 
ent 

MOORE,  J.  This  Is  a  certiorari  proceed- 
ing to  review  the  action  of  the  circuit  Judge 
in  refusing  a  mandamus  to  compel  the 
board  of  supervisors  to  allow  and  pay  cer- 
tain accounts.  These  accounts  were  for 
services  renderd  by  the  relator  as  county 
clerk,  which,  with-  one  or  two  exceptions, 
were  services  it  was  bis  duty  to  perform. 
The  claims  may  be  summarized  as  follows: 
First,  claims  for  services  rendered  in  tax  pro- 
ceedings under  the  provisions  of  subdivision 
7,  !  9009,  How.  Ann.  St,  and  sections  90, 
110,  Act  No.  206,  Sess.  Laws  1893,  amount- 
ing to  fl77;  a  claim  of  $22.60  for  expenses 
in  going  to  and  from  Big  Rapids  in  connec- 
tion with  the  tax  proceedings,  and  for  work 
done  in  relation  thereto;  an  item  of  $30  for 
comparing  tax  returns,  and  for  services  in 
canvassing  spring  and  fall  election  returns; 
and  an  item  of  $25  for  incidental  expenses 
of  clerk  for  county,  being  postage  and  ex- 
press charges  paid,  etc.  (this  sum  of  $25 
was  not  Itemized);  and  an  item  of  $40  for 
making  copies  of  records  for  use  of  the  state 
statistician.  The  relator  claims  that  he  ren- 
dered these  services  under  an  Implied  under- 
standing that  he  was  to  be  paid  for  them 
in  addition  to  his  salary.  The  county  clerk's 
salary  was  fixed  by  the  board  of  supervisors, 
for  two  years,  at  its  October  session.  The 
respondent  admits  that  the  services  were 
rendered,  but  claims  that  they  were  duties 
Imposed  upon  him  by  law  (except  as  here- 
after stated),  and  that  his  salary  was  com- 
plete compensation  therefor.  The  respond- 
ents claim  that  it  was  no  part  of  the  duty 
of  the  relator  to  make  expense  in  going  to 
Big  Rapids  to  get  orders  for  the  tax  sales, 
nor  was  it  his  duty  to  make  copies  of  the 
records  for  the  use  of  the  state  statistician. 
The  respondents  return  that  they  considered 
the  claim  of  the  relator,  and  heard  him  in 
relation  thereto;  that  the  prosecuting  attor- 
ney was  present,  and  the  liability  of  the 
county  for  said  bills  was  referred  to  him; 
and  that  he  advised  adversely  to  the  claim 
of  the  relator,  and  the  board  refused  to 
audit  the  bills.  On  the  hearing  before  the 
circuit  Judge,  he  refused  to  issue  the  writ  of 
mandamus. 

The  question  to  be  considered  is,  are  these 
accounts  legal  charges,  and  presented  in 
such  a  way  as  to  make  it  incumbent  upon 
the  board  of  supervisors  to  allow  them? 
The  disbursements  made  by  the  county  clerk 
were  proper  charges,  if  the  account  had 
been  properly  itemized,  but  a  gross  sum  of 
$25  for  postage  and  express  charges  might 
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well  be  rejected  on  account  of  indeflnlte- 
nesa.  Aa  to  the  work  done  at  tbe  request 
«f  the  state  statistician,  there  Is  nothing  In 
the  act  providing  for  the  office  of  state  sta- 
tistician (Act  No.  236,  Sess.  Laws  1895)  that 
made  It  the  duty  of  the  county  clerk  to  do 
this  work,  or  the  duty  of  the  hoard  of  super- 
visors to  pay  for  It  As  to  the  work  done 
under  the  provisions  of  Act  No.  206,  Sess. 
Laws  1893,  section  123  provides,  "Each  coun- 
ty treasurer  and  county  clerk  shall  receive 
such  reasonable  compensation  for  the  extra 
services  required  by  this  section,  as  may  be 
allowed  by  the  board  of  supervisors,  to  be 
paid  out  of  the  county  treasury."  There  is 
nothing  In  the  record  to  show  that  any  work 
was  done  under  the  provisions  of  this  sec- 
tion. Section  110  provides,  "County  officers 
shall  be  paid  for  services  under  this  act  by 
salary  or  otherwise,  as  the  board  of  super- 
visors shall  determine."  We  think  the  ease 
la  controlled  by  People  v.  Supervisors  of 
Calhoun  Co.,  36  Mich.  10;  Sherman  t.  Su- 
pervisors. 84  Mich.  108,  47  N.  W.  513;  Badk- 
us  V.  County  Treasurer,  99  Mich.  218,  58  N. 
W.  62.  The  mandamus  as  prayed  must  be 
dolled,  with  costs. 

LONG,  O.  J.,  did  not  sit.  The  other  Justices 
concurred. 


McOUIRE  V.  McOALLUM  et  al. 

(Supreme  Court  of  Michigan.    July  8,  1896.) 

Loos  AND  Xkmioino— Actios  to  Establish  Lien. 

Where  one  has  separate  contracts  with 
several  owners  of  separate,  but  adjoining,  tracts 
•f  timber  land  to  cut  and  put  afloat  lo^  from 
Bach  land,  an  employ^  of  the  contractor  cannot 
maintain  an  action  on  behalf  of  himself  and 
others  against  the  contractor  and  owners  to  es- 
tablish a  lien  on  the  logs  cut  by  the  contractor 
on  all  the  tracts,  and  mixed  together,  without 
showing  the  amount  of  labor  each  claimant  did 
on  the  logs  of  each  separate  owner,  or  that  the 
labor  to  be  performed  was  necessarily  to  be  per- 
formed indiscriminately  on  intermingled  logs. 

Error  to  circuit  court,  Saginaw  county;  Eu- 
gene Wllber,  Judge. 

Action  by  Frank  McGuire,  on  behalf  of 
himself  and  others,  against  David  M.  Mc- 
Callum,  William  H.  Simpson,  the  Gratwick, 
Smith  &  Fryer  Lumber  Company,  William  V. 
Penoyer,  and  Wedworth  C.  Penoyer,  to  es- 
tablish a  lien  on  logs  cut  and  put  afloat  by 
plaintlfTs  employer,  McGallum,  under  con- 
tracts with  the  other  defendants.  There  was 
a  Judgment  entered  on  a  verdict  directed  by 
the  court  In  favor  of  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

M.  J.  Connlne,  for  appellant  O.  E.  Mc- 
CJntcheon  (Humphrey  &  Grant  of  counsel), 
for  app^ee  Gratwick,  Smith  &  Fryer  Lum- 
ber Co.  Henry  &,  Pugb,  for  appellees  Pen- 
oyer Bros. 

MONTGOMERY,  J.  PlalnHfT  brought  this 
■nit  on  behalf  of  himself  and  others  to  estab- 


lish a  lien  oo  a  quantity  of  loga  cnt  and  pot 
afloat  In  the  county  of  Oscoda  by  Daniel  Ue- 
Callnm,  who  was  their  employer,  and  wb-> 
bad  three  separate  contracts  with  those 
named  as  co-defendants,  viz.  William  U. 
Simpson,  the  Gratwick,  Smith  ft  Fryer  Lum- 
ber Company,  and  Penoyer  Bros.  The  cir- 
cuit Judge  directed  a  verdict  for  the  delen!- 
ants,  assigrning  various  grounds  for  the  cod- 
clnsion  reached.  But,  in  the  view  which  w«- 
take  of  the  case,  it  will  only  be  necessarr 
to  refer  to  one,  as  we  think,  upon  the  record, 
that  the  conclusion  reached  upon  tbe  gronsl 
that  the  plaintiff  had  not  shown  the  amonnt  o( 
work  which  was  a  lien  upon  tbe  logs  of  anr 
particular  owner  is  valid.  Hie  evidence  tend- 
ed to  show  that  after  taldng  the  three  em- 
tracts,  McCallum  established  three  cami» 
along  the  river,  luiown  as  "Foster's  Camp. " 
"Cook's  Camp,"  and  "Davidson's  Camp." 
The  workmen  whose  daims  are  involved  is 
this  case  were  employed  in  Fester's  camp. 
The  evidence  tends  to  show  that  there  wev 
put  in  at  this  camp  about  2,000.000  feet  r! 
logs  belonging  to  Gratwidc,  Smith  ft  Piye: 
Lumber  Company,  about  800,000  feet  bel<m;' 
ing  to  Simpson,  and  about  700,000  feet  be- 
longing to  Penoyer  Bros.  Gratwick,  Smith  k 
Fryer  logs  were  marked  "Diamond  S-."  the 
Simpson  logs  were  marked  "3/33,"  and  tb« 
Penoyer  logs  were  maAed  "V.  C"  The  !•«* 
cut  at  each  camp  were  mixed  together,  ac>: 
banked  at  one  place  on  the  river.  The  laci-'' 
of  the  different  owners  were  adjoining,  i^in ' 
near  the  camp  and  some  distant  The  fore- 
man did  not  keep  a  separate  acconnt  of  :°  ■ 
work  done  by  the  men  on  the  land  of  t-- 
different  owners.  He  testifies  that  it  w.  :  i 
have  been  Impossible  to  keep  such  a  aepa.rr- 
account,  but  Uiis  Is  obviously  a  mlastatemeai 
While  it  may  have  been  difficnlt  it  Is  eV-i' 
that  it  was  not  Impossible.  He  also  tes*  :.-- 
that  when  he  wanted  a  man  on  sometb.uf 
else  he  would  take  him  from  one  Job  to  it 
other,  and  from  one  lot  of  logs  to  anotl*' 
but  that  usually,  in  the  cutting  of  a  40,  tt-; 
would  probably  cut  right  along  until  It  ws- 
finished;  that  he  had  no  knowledge  of  an>  ' 
the  men  attempting  to  keep  an  account  Tl- 
workmen  themselves  were  not  called  as  v.:- 
nesses,  and  it  Is  not  definitely  shown  wbrt^-" 
they  kept  accounts  of  their  work  for  rt  . 
owner  or  not  However  this  may  be.  U'-"  i"- 
tempt  was  made  to  show  the  amonnt  of  li'>  * 
which  each  dalmant  did  upon  the  lop  • 
each  separate  owner.  If  a  recovery  w.-~ 
permissible  at  all,  it  must  be  on  the  grcj 
that  the  owners  having  permitted  the  ■.'.:- 
tractor  to  put  in  these  logs  with  labor  ' 
which  no  separate  account  was  kept  :-■.' 
have  rendered  their  property  liable  as  tb-x:.: 
it  were  a  Joint  account  or  at  least  thi- 
must  bear  a  proportional  share  of  tbf  -i 
pense  of  the  laborers'  wages.  There  W  n:  ■ 
Ing  to  indicate  that  the  contracts  under  wt.- 
the  work  was  let  to  McGallum  contempla*- 
any  confusion  of  the  work  of  the  sepan'* 
owners,  unless  It  be  the  bare  fact  of  the  io-i- 
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ion  of  the  timber,  and  this  wonld  not  Justify 
ny  such  inference.  If  tlie  case  were  one 
There  the  labor  to  be  performed  was  neces- 
arily  to  be  performed  indiscriminately  npon 
Jtormlngled  logs,  as  in  case  of  driving  the 
IK!)  in  a  stream,  there  would  be  room  for 
aying  that  the  charges  for  labor  should  be 
roportioned  upon  the  basis  of  the  number  of 
igs  in  the  stream  belonging  to  each  owner, 
iut  SUC&  was  not  the  nature  of  the  contract 
ere.  Plaintiff's  counsel  rely  upon  the  case 
f  I'ack  V.  Iosco  Circuit  Judge,  70  Mich.  135, 
S  N.  W.  6.  In  that  case  the  statement  of 
en  alone  was  considered,  and  It  was  held 
ot  necessary  for  the  employes  to  discrimln- 
to  iu  their  statement  of  claim  between  logs 
'hli-b  had  beou  indiscrlmliiatcly  intermingled. 
;ut  it  was  said:  "It  is  evident  from  the 
fading  of  the  statute  that  this  question  is 
)  I>e  determined  on  the  trial,  where  the 
i{:lits  of  the  contractor  and  the  log  owner 
lay  each  be  fully  protected."  And  in  the 
me  of  Appleman  t.  Myre,  74  Mich.  3u9,  42 
:.  AV.  48,  It  was  said  that  "the  plaintiff,  mi 
le  trial,  has  the  burden  of  showing  how 
inch,  or  what  proportion,  of  hlB  labor  has 
ccn  expended  upon  the  logs  or  lumber  of 
acb  owner;  and,  this  being  ascertained,  he 
lay  bave  his  lien  assessed  upon  such  product 
>r  the  value  of  the  labor  expended  thereon." 
jid  it  was  further  said,  "The  property  of  one 
lau  cannot  be  taken  to  pay  the  debt  of  an- 
tiicr,  unless  some  fact  appears  showing  prlv- 
y  of  contract  between  them."  In  the  pres- 
Qt  case  the  owners  of  these  logs  have  not 
jutracted  for  a  service  to  be  Indiscrimlnate- 
r  performed  npon  their  logs  and  others.  It 
ras  entirely  feasible  for  the  contractor  to 
are  kept  the  operations  distinct,  and  it  can- 
ot  be  assumed  tliat  the  owners  have  con- 
?ntcd  to  subject  their  several  logs  to  liens 
jr  labor  performed  npon  logs  of  other  own- 
rs.  The  case  Is  one  of  hardship  to  the  plain- 
ff,  but  we  cannot  so  construe  the  lien  law 
s  to  permit  the  taking  of  the  property  of  one 
tg  owner  for  labor  bestowed  upon  that  of 
nut  her.  The  Judgment  will  be  affirmed,  with 
usts. 

LONG,  C.  J.,  did  not  git  The  other  JUB- 
ces  concurred. 


CASPARl  T.  CUTCHEON  et  al. 
(Supreme  Court  of  Michigan.    July  8,  189C.) 

ESTAJIESTART     TRUST  —  VaLIDIIT  —  INVESTMENT 

OF  Fund  — FiiLVRB  to  Desioxatb  Becup.ities 
—  LiABiLrrr  o»  TRrsTBE  —  Abcse  o»   Discre- 

TtON. 

1.  A  bequest  to  testator's  executors,  "to  in- 
est,  and_  from  time  to  time  reinvest,  the  same 
1  such  income-producinir  investments  as  they 
lioll  floem  for  the  best  interests  of  the  trust," 
11(1  after  payini;  out  of  tlie  income  of  such  in- 
cstiuent  all  taxes,  losses,  and  expenses  of  the 
rii!<t.  including  u  specified  couipeusation  to  the 
riistiH's.  to  pay  the  residue  of  said  income,  at 
t.-ited  times,  to  testator's  daughter  diirinK  her 
(o,  with  directions  for  the  disposal  of  the  trust 
uiid  ou  her  death,  is  not  void  for  uncertainty 


becanse  it  fails  to  designate  the  securities  la 
which  the  fund  shall  be  invested. 

2.  Where  a  will  creates  a  trust  fund,  and 
leaves  the  manner  of  its  investment  to  the  dis- 
cretion of  the  trustees,  the  latter  will  be  person- 
ally liable  for  any  failure  to  exercise  sound  dis- 
cretion and  good  faith. 

3.  In  a  suit  .to  determine  the  validitj  of  a 
trust  created  by  will,  the  cotirt  will  not,  in  case 
it  upholds  the  tmst,  adjudge  how  the  trustees 
selected  by  testator  shall  act  in  regard  to  mat- 
ters expressly  confided  to  their  discretion,  in  the 
absence  of  any  suggestion  that  they  are  likely 
to  abuse  that  discretion. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  Norman  W.  Halre,  Judge. 

Bill  by  J.  Josephine  Casparl  against  Sullivan 
M.  Cutcheon  and  others  to  determine  the  valid- 
ity of  a  trust  created  by  the  will  of  Stephen 
Moore,  deceased.  From  a  Judgment  dismiss- 
ing the  blU,  complainant  appeals.    Affirmed. 

Atkinson  &  Halgh,  for  appellant  Cutdieon, 
Stellwagen  &  Fleming,  for  appellees. 

MOOKE,  J.  In  bis  lifeUme,  Stephen  Moore, 
who  had  three  children  living,  made  his  will, 
which,  after  Ms  death,  was  probated.  The 
defendants  Cutcheon  and  Stdlwagen  were 
appointed  executors.  The  will  directs  that 
the  executors  sell  and  convey  all  real  estate, 
and  convert  it  into  money.  It  also  contains 
this  provision:  "ThirteendL  I  give  and  be- 
queath to  Sullivan  M.  Cutcheon  and  Augustas 
C.  Stellwagen,  of  Detroit,  Michigan,  and  to 
their  successors  app<^ted  as  hereinafter  pro- 
vided, the  sum  of  one  hundred  thousand  dol- 
lars, in  trust  for  the  following  purposes,  name- 
ly: (1)  To  Invest,  and  from  time  to  time  re- 
invest, the  same  In  such  Income-producing 
InvestmentB  as  they  shall  deem  for  the  best 
Interests  of  the  trust  (2)  To  pay,  out  of  the 
Income  arising  from  such  investments,  all 
taxes,  losses,  and  expenses  of  the  trust  in- 
cluding the  siun  of  five  hundred  dollars  per 
year,  to  be  received  by  them  In  full  for  their 
annual  compensation  for  the  care  and  manage- 
ment of  said  trust  (3)  To  pay  the  residue  of 
said  income  of  said  trust,  on  the  first  days  of 
January  and  July  of  each  year,  to  my  daugh- 
ter, Josephine,  from  my  death,  for  and  during 
her  natural  life.  (4)  If,  at  the  death  of  my 
said  daughter,  Josephine,  she  shall  leave  issue, 
her  BurvlTlng,  then  at  her  death  to  transfer, 
assign,  and  pay  over  to  such  issue  the  said 
trust  fund,  m<Hiey,  and  property.  (5)  If  my 
said  daughter,  Josephine,  shall  die  without  Is- 
sue, and  my  son  George  shall  survive  her,  thai 
I  give  one  half  of  said  trust  remaining  at  the 
time  of  her  death  to  my  son  Luclen,  his  heirs 
and  assigns  forever,  and  the  net  income  of  the 
remaining  one  half  of  said  trust  to  my  said 
son  George,  for  and  during  his  natural  life, 
from  and  immediately  after  the  death  of  my 
said  daughter,  Josephine.  (6)  If  my  said 
daughter,  Josephine,  shall  die  without  issue, 
and  my  son  George  shall  not  survive  her,  but 
shall  leave  issue  surviving,  then  I  give  one 
half  said  trust  fund  to  such  issue,  and  the 
other  half  to  my  son  Lucien,  his  heirs  and 
assigns  forever.     (7)  If  my  said  daughter, 


Digitized  by 


Laoogle 


1094 


67  NORTHWESTERN  REPORTER. 


(Midi. 


Josephine,  slmll  die  without  Issue,  and  my 
son  George  sball  surrive  her,  and  at  his  death 
shall  leave  Issue  him  surviving,  then  I  give  the 
one  half  of  said  trust  fund  of  wlilch  he  has 
been  entitled  to  receive  the  net  income  from 
the  death  of  my  daughter,  Josephine,  to  such 
issue.  (S)  If  my  said  daughter,*  Josephine,  shall 
die  without  issue,  and  my  son  George  shall 
survive  her,  but  die  without  issue,  then  I  give 
at  ills  death  the  said  half  of  said  trust  fund 
then  remaining  to  my  son  Luclen,  his  heirs  and 
assigns  forever."  A  codicil  provided  for  the 
payment  to  the  daughter,  Josephine,  of  $25,000 
January  1,  1900,  a  lilie  amount  January  1, 
1910,  and  that  in  case  of  reduction  of  the 
trust  fund  by  these  payments  the  compensa- 
tion of  the  trustees  is  reduced  at  the  same 
rate.  The  complainant,  who  is  the  daughter, 
Josephine,  filed  this  bill  to  determine  the  valid- 
ity of  the  trust.  The  bill  was  dismissed  by 
the  court  below,  and  the  case  comes  here  by 
appeal. 

Several  reasons  were  assigned  by  complain- 
ant against  the  validity  of  the  trust  but  the 
solicitor  for  complainant,  in  his  brief,  says 
be  does  "not  regard  the  trust  as  void  under  the 
statute  against  perpetuities.  It  is,  so  far  as 
time  is  concerned,  within  the  limit  fixed  by  the 
statute.  It  is  also  within  the  limit  fixed  by 
the  common  law."  His  contention  is  "that 
the  trust  is  void  for  uncertainty,  whether  it  be 
judged  by  the  common  law,  or  by  the  stat- 
ute." He  contends  "that  the  statute  requires 
that  the  trust  shall  be  for  the  benefit  of  some 
person  or  persons  who  shall  be  clearly  des- 
ignated; that  the  trust  shall  be  fully  declared 
and  clearly  defiiLed  on  the  face  of  the  instru- 
ment; that  the  intention  should  not  be  left  to 
Implication,  but  that  the  trust  should  be  so 
clearly  declared  that  it  could  be  carried  out  un- 
der the  direction  of  the  court."  It  is  claimed 
tiiat  ttecause  the  will  authorized  the  trustees 
"to  invest,  and  from  time  to  time  to  reinvest, 
the  same  in  such  income-producing  invest- 
ments as  they  shall  deem  for  the  best  interests 
of  the  trust,"  it  puts  such  an  dement  of  uncer- 
tainty into  the  trust  as  to  make  it  void.  It  is 
also  urged  by  complainant's  counsel  that  th'e 
language  of  the  trust  is  indefinite,  and  that  no 
one  can  tell  from  it  how  the  trust  fund  will 
be  invested,  or  what  the  income  from  it  will 
be.  We  have  carefully  considered  the  argu- 
ments of  the  able  solicitors,  and  all  the  au- 
thorities they  cite,  but  cannot  agree  with  them 
In  the  conclusions  they  reach.  We  thinic  it 
clearly  apparent  from  the  provisions  of  the 
will  that  Mr.  Moore  intended  his  daughter  to 
liave  the  net  income  from  the  fund  during  her 
natural  life,  and  this  is  made  very  clear  and 
explicit  by  the  will.  Provision  Is  also  made 
for  the  dispositi<»i  of  the  fund  upon  her  death. 
It  is  true  that  no  one  can  tell  just  what  the 
income  will  be,  but  that  grows  out  of  the  un- 
certainty of  all  events  in  the  future.  Had 
the  will  provided  just  how  the  fund  should  be 
invested,  there  would  have  been  no  certainty 
about  the  income.  Investments  that  are  good 
to-day  may  be  bad  to-morrow.     It  is  to  be 


presumed  that  the  trustees  will  act  in  good 
faith,  and  something  must  be  left  to  tbeir  di» 
cretlon.  The  law  of  the  investment  of  xxusx 
funds  is  very  clearly  settled,  and  it  is  not  un- 
reasonable to  assome  that  when  Mr.  Moore 
executed  the  will  he  had  some  knowledge  of 
the  condition  of  the  law  upon  that  subject.  H« 
doubtless  understood  that,  if  he  did  not  des- 
ignate the  securities  in  wliich  the  trost  fuoi 
must  be  invested  by  the  trustees,  the  liw 
would  require  them  to  exercise  sound  discr»~ 
tlon  and  good  faith  in  the  investment  of  u* 
funds,  and  would  hold  them  personally  re- 
sponsible for  any  failure  in  that  respect,  for 
this  is  undoubtedly  the  law.  Perry,  Tnuts, 
§  452.  This  doubtless  led  him  to  tielieve  ili^: 
in  no  other  way  could  he  more  certainly  pro- 
vide an  income  for  his  daughter  than  in  tt* 
way  he  did.  His  wUl  is  well  calcnlateil  t) 
attain  his  object  It  does  not  seem  to  us  i^i: 
there  is  any  want  of  definiteness  as  to  ili* 
proi)erty,  the  terms  of  the  trust,  the  trustees, 
or  the  beneficiary;  and  that  the  tmst  is  vsliii 
Hatheway  v.  Sackett,  32  Mich.  97;  MaynarJ 
V.  Woodard,  36  Mich.  424;  Penny  y.  Cron. 
70  Mich.  471,  43  N.  W.  649. 

Th6  court  is  asked.  If  it  holds  the  trust  to  Ix 
valid,  to  determine  (1)  that  the  compiaj!' 
ant  be  declared  to  be  the  beneficiary,  soJ 
be  allowed  to  take  the  fund  on  seccris; 
the  remainder-men;  or  (2)  that  compIi:D- 
ant  should  have  a  voice  in  the  Bden>  s 
of  trustees  as  changes  occur,  and  thai  '> 
trustees  give  bonds  for  the  naanagwiKc: 
and  preservation  of  the  fund;  (3)  that  \> 
court  declare  the  kind  of  securitiea  in  wiiicb  b- 
vestmi'Uts  shall  be  made.  In  Proctor  v.  Heyr- 
122  Mass.  525,  it  Is  said,  "The  judgu-'- 
of  this  court  cannot  be  substituted  for  the  'i> 
creticm  of  the  trustees,  reasonably  and  fiuri; 
exercised,  in  respect  to  matters  wtiicb  'Ji- 
testator  has  expressly  confided  to  the  vi>r 
discretion  of  the  trustees  selected  by  faimsfsf 
where  there  is  no  suggestion  from  any  qnan-? 
that  they  are  likely  to  abuse  tliat  trost  bj  ar 
arbitrary  or  capricious  exercise  of  anthoriir 
There  is  nothing  in  the  record  Indicatin;:  w- 
necessity  for  this  court  to  pass  upon  Okk 
questions  now,  except  as  herein  ind«i:<^. 
'llie  judgment  of  the  court  below  is  affini;*<. 
with  costs. 


LONG,  C.  J.,  did  not  sit. 
concurred. 


The  other  Jikmi 


SAFFORD  V.  BOARD  OP  HEALTH  OF 
CITY  OP  DETROIT. 

(Supreme  Oonrt  of  Midugan.    July  8,  18K' 

B01.BD  OP    HSALTH  —  DOTT    TO    AUDIT    CuHO - 
MaNDAMCS  —  TkIAI.  —  W&IVBK     OP 
iRRBaULAKITIES. 

1. 1  How.  Ann.  St  {  1647.  makes  it  itn^ 
bent  on  townohip  Iraards  of  health  to  pr'  ' 

nurses  and  other  assistance  for  an  infv'r-l'^;  "  " 
son.     Local  Acts  1893.  No.  403.  «  11.  li  . 
vide  that  in  case  of  pestilence  the  IVtn^it  !•■■ ' 
of  heaith  shall  do  whatever  may   be  :Vr  '-■ 
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lublic  safetf,  and  that  the  common  conocil  and 
>oard  of  estimates  shall  provide  a  fund  for  the 
naintenance  of  the  board  of  health.  Held,  that 
I:  is  the  dnty  of  the  Detroit  board  of  health  to 
.Ilow  compensation  to  one  whose  property  it 
isLS  occupied  or  destroyed  to  prevent  the  spread 
if  contagious  disease. 

2.  Mandamos  will  issue  to  compel  the  board 
if  health  to  award  compensation  to  one  whose 
>roperty  it  has  occupied  or  destroyed  to  prevent 
he  spread  of  contagious  disease. 

3.  Irregularities  in  the  mode  of  procedure  in 
he  trial  coart  are  waived  by  failure  to  object. 

Certiorari  to  circuit  court,  Wayne  county; 
>8car  Adams,  Judge. 

Mandamus,  on  the  relation  of  Mason  S.  Saf- 
ord,  against  the  board  of  health  of  the  city  of 
Detroit.  There  was  a  judgment  for  relator, 
ind  respondents  bring  certiorari.     Affirmed. 

John  J.  Speed  and  D.  E.  Helneman,  for  ap- 
it'llantH.  Fred  A.  Baker  (George  Gartner,  of 
counsel),  for  relator. 

MOORE,  J.  The  respondents  In  this  case 
isk  for  a  review  by  certiorari  of  the  proceed- 
ngs  had  In  the  Wayne  circuit  court,  In  which 
■eepondents  were  compelled  by  mandamoa  to 
ludlt  and  allow  a  certain  claim  in  favor  of 
■elator.  Relator  was  the  proprietor  of  the 
Merchants'  Hotel,  In  the  city  of  Detroit.  June 
i,  1894,  Louisa  Leonard,  a  servant  in  his  em- 
ploy, was  taken  111.  Her  disease  was  pro- 
nounced measles  by  Dr.  Oleland.  As  thp 
iroung  woman  failed  to  Improve,  Saflord  tele- 
phoned the  board  of  health  that  he  feared  the 
?ase  was  smallpox.  In  reply,  one  Goodson, 
x>ntaglous  disease  clerk  at  the  health  office, 
said:  "It  is  all  right;  only  a  case  of  measles. 
Don't  be  alarmed.  And  It  would  be  best  to  car- 
ry out  Dr.  Cleland's  orders."  June  6th  the 
eirl  died.  An  Investigation  was  made  by  the 
liealth  department,  and  the  case  pronounced 
smallpox.  The  officers  of  the  board  of  health 
Inamediately  took  possession  of  the  Merchants' 
Hotel,  and  placed  it  in  quarantine;  confining 
therein  13  persons,  several  of  whom  were 
stubsequently  stricken  with  smallpox,  and  de- 
tained In  the  hotel,  and  there  treated,  by  the 
board  of  health.  The  quarantine  continued 
until  June  20th.  After  this  the  board  of 
health  disinfected  the  premises,  and  destroyed 
a  considerable  portion  of  the  furniture  which 
liad  become  infected.  September  29th  relator 
presented  a  claim  to  the  board  of.  health,  ask- 
ing for  compensation  for  the  use  of  the  hotel 
as  a  hospital,  for  damaged  and  destroyed 
property,  and  for  damage  to  bis  business 
through  respondents'  neglect  to  remove  the 
patients  to  some  other  place  for  treatment, 
thereby  causing  him  to  lose  his  business.  The 
entire  amount  of  this  claim,  which  was  disal- 
lowed in  toto,  was  $6,106.75.  Upon  relator's 
petition,  an  order  to  show  cause  was  granted. 
Respondents  answered,  and  Issue  was  formed 
thereupon  by  several  plena  put  in  by  relator 
to  such  answer.  The  fourth  and  fifth  pleas 
set  up  new  matter  from  that  in  the  t>etition, 
in  which  the  action  of  the  board  of  health  is 
rendered  subject  to  criticism.  These  pleas 
aver  that  respondents  were  negligent  in  the 


Leonard  case,  and  needlessly  allowed  several 
persons  to  become  exposed,  many  of  whom 
were  subsequently  stricken  with  smallpox, 
two  dying;  that.  If  Miss  Leonard  bad  been 
promptly  removed.  It  would  not  have  been 
necessary  to  quarantine  the  hotel;  that,  after 
the  hotel  was  quarantined,  no  person  was  al- 
lowed to  go  in  or  out  for  a  period  of  nine  days; 
relator,  his  wife,  and  11  other  persons  were 
confined  without  any  medical  attendance 
whatever,  and  without  any  attention  on  the 
part  of  the  Itoard  of  health.  The  jury  ren- 
dered a  special  verdict  of  direct  damages  for 
relator,  and  judgment  was  entered  in  the  sum 
of  $981.70,  Including  costs  taxed  at  $90.20. 
Relator  asked  for  a  new  trial,  which  was  de- 
nied, and  the  case  comes  here,  as  previously 
stated. 

The  proceeding  In  the  court  below  was  a 
somewhat  unusual  one,  but  no  objection  was 
made  by  counsel  for  respondents  to  the  man- 
ner of  framing  the  issue,  and  the  case  was 
presented  upon  its  merits;  so  that  the  objec- 
tion to  the  irregularity  of  the  proceedings,  now 
raised  for  the  first  time,  must  be  treated  as 
waived. 

For  the  purposes  of  this  case,  I  think  the 
verdict  of  the  jury  may,  with  much  propriety, 
be  treated  as  advisory  to  the  court,  inasmuch 
as  he  listened  to  all  the  testimony,  and  found, 
in  his  written  opinion,  the  facts  to  be  as  stated 
by  the  jury.  The  claim  of  Mr.  Safford  for 
consequential  damages  was  rejected.  The 
amount  of  the  Judgment  was  for  direct  dam- 
ages growing  out  of  the  action  of  the  board  of 
health  in  using  the  hotel  for  an  hospital,  the 
I  destruction  of  the  infected  property,  and  the 
burial  of  Miss  Leonard,  who  died  of  smallpox. 
The  question  involved  is  whether,  under  the 
law  and  the  facts,  the  respondents  are  liable? 
Their  contention  is  that  what  was  done  by 
them  was  necessary,  in  the  interest  of  the 
public  welfare,  and  that  the  loss  must  be 
borne  by  Mr.  SaOlord.  It  is  the  claim  of  the 
relator  that  the  board  of  health  of  the  city  of 
Detroit  stands  in  the  same  relation  to  the  city 
that  the  township  board  of  health  does  to  the 
township,  and  that  they  liave  like  duties  and 
powers  in  cases  of  contagious  diseases,  and 
that  the  statute  provides  for  compensation 
when  proi)erty  is  occupied  or  destroyed  to 
prevent  the  spread  of  such  diseases.  Section 
11,  Act  No.  403,  Local  Acts  1893,  provides 
that:  "In  case  of  pestilence  or  epidemic  dis- 
ease *  •  •  It  shall  be  the  duty  of  the  board 
of  health  to  take  such  measures  •  •  •  and 
to  do  and  order  and  cause  to  be  done  such 
acts  for  the  preservation  of  the  public  health 
though  not  herein  or  elsewhere  or  otherwise 
authorized,  as  they  may  in  good  faith  deem 
the  public  safety  and  health  demand."  The 
next  section  provides  that  the  common  council 
and  board  of  estimates  shall  provide  a  fund 
for  the  maintenance  of  the  board  of  health  In 
performing  the  duties  and  obligations  im- 
posed by  law  on  the  board,  and  makes  the 
city  treasurer  the  treasurer  of  the  health 
board.     It  is  claimed  that,  whether  or  not  the 
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connty  of  Wayne  should  eyeatoaUy  be  liable 
to  pay  these  expenses,  the  account  must  first 
be  presented  to,  and  acted  upon  by,  the  board 
ot  health,  in  order  to  fix  the  amount  of  the 
liability.  The  general  law  confers  upon 
township  boards  of  health  large  powers  in  the 
treatment  of  contagious  diseases.  See  How. 
Ann.  St.  c.  38.  Section  1647  maizes  It  Incum- 
bent on  the  board  of  health  to  make  proTisi<m 
for  the  care  of  a  sick  or  Infected  person,  "for 
the  providing  of  nurses  and  other  assistance 
and  necessaries  which  shall  be  at  the  charge 
of  the  person  himself  •  •  •  If  able,  other- 
wise at  the  charge  of  the  county  to  which  he 
belongs."  In  construing  this  section,  the 
courts  have  held  that  a  city  may  make  itself 
liable.  Rae  v.  FUnt,  51  Mich.  52a,  16  N.  W. 
887.  They  have  also  held  that  a  township 
may  make  itself  liable.  Wilkinson  r.  Long 
Kapids  Tp.,  74  Mich.  63,  41  N.  W.  861.  It 
has  also  been  held,  in  construing  this  section, 
"that  the  destruction  of  the  Infected  property 
used  in  the  care  of  the  sick  is  so  plain  a  neces- 
sity as  to  need  no  discussion."  Elliott  t.  Su- 
pervisors, 58  Mich.  452,  25  N.  W.  461.  In  the 
last-mentioned  case.  Justice  Campbell  said: 
"The  exigency  of  a  pestilence  will  not  wait 
for  the  convenience  of  parties,  and  measures 
must  be  prompt  and  efTectual.  Th6  board  of 
health  must  have  power  to  make  necessary 
contracts,  and  this  involves  all  their  terms;" 
citing  People  v.  Supervisors  of  Macomb  Co., 
3  Mich.  475.  In  the  case  at  issue,  it  is  deariy 
established  that  the  relator  acted  In  good 
faith,  as  did  the  board  of  health.  We  think 
It  Is  within  the  contemplation  of  the  law  that, 
when  property  is  used  or  destroyed  or  services 
rendered  under  such  circumstances  as  in  this 
case,  compensation  should  follow.  We  also 
think  it  the  duty  of  the  board  of  health  to  pass 
upon  the  question  of  the  amount  of  compensa- 
tion, and,  where  they  refuse  utterly  to  award 
compensation,  that  a  writ  of  mandamus  may 
be  invoked  to  compel  them  to  do  so.  The 
Judgment  is  affirmed,  with  costs. 


LONG.  C.  J.,  did  not  sit 
concurred. 


The  other  Justices 


MITCHELL  v.  PRANGE  et  al. 

(Supreme  Court  of  Michigan.    July  8, 1896.) 

Neouokncc — ^Pleading  amd  Pboop — Bi.a8tino — 

ISSTBUCTIONS— DCB  CaRE. 

1.  In  an  action  to  recover  for  alleged  negli- 
gence in  causing  an  explosion  in  a  trench  with- 
out Riving  warning  thereof,  it  was  error  to  sub- 
mit the  issue  of  negligence  in  using  an  excessive 
charge,  or  in  not  properly  covering  tlie  trench, 
when  neither  fact  was  alleged  as  negligence  in 
the  declaration. 

2.  Defendants  were  not  required  to  fill  the 
trench  with  dirt  in  order  to  lessen  the  noise, 
where  it  was  not  sliown  that  such  course  was 
the  proper  or  reasonable  thing  to  do. 

3.  Where  the  specifications  under  which  de- 
fondants  were  exenvating  a  trencii  for  a  city 
provided  that  in  ail  cases  where  blasting  was 
necessary  the  blast  was  to  be  covered  with 
brush  or  timber  sufBcient  to  prevent  injury  to 


persons  or  property,  and  plaintiff  was  injnm: 
by  a  kick  from  a  horse  which  became  frightened 
at  the  noise  of  an  explosion,  it  was  error  ts 
charge,  in  an  diction  to  recover  therefor,  that  ii 
was  for  the  jury  to  determine  whether  the  blar 
was  so  covered,  as  such  provision  was  intend^j 
to  protect  persons  .".nd  property  from  injor;'  by 
fragments  which  might  otherwise  be  throws 
from  the  trench 

4.  Defendants  were  not  negligent  in  fail- 
ing to  give  every  one  who  resided  or  work-i 
within  a  radius  of  500  feet  notice  ot  the  inienie-: 
blast,  especially  after  the  business  had  iiera 
going  on,  to  the  knowledge  of  such  persons,  :<.- 
several  weeks. 

Error  to  superior  court  of  Grand  Rapids. 
Edwin  A.  Buriiugame,  Judge. 

Action  by  John  Mitchell  against  Charity 
Prange  and  others  to  recover  for  i>erson^ 
injuries  alleged  to  have  been  caused  by  de- 
fendants' negligence.  There  was  a  jadgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

Birney  Hoyt,  for  appellants.  Peter  Doras 
(Charles  A.  Watt,  of  counsel),  for  appellee. 

HOOKER.  J.  The  plaintiff  was  Injured 
by  the  kick  of  a  horse  which  he  was  shoe- 
ing, and  recovered  a  Judgment  against  tite 
defendants,  who  were  engaged  in  excavat- 
ing a  trench  for  a  sewer,  some  handreds  <^ 
feet  distant  from  his  shop.  The  plaintiff's 
claim  is  that  the  horse  was  frightened  bj 
an  explosion  in  the  trench,  caused  by  the 
defendants  for  the  purpose  of  excavatiag 
rock.  Counsel  for  the  plaintiff  admitted  op- 
on  the  trial  that  blasting  was  necessary. 
The  first  count  of  the  declaration  alleges  the 
explosion  as  wrongful;  the  second  alleges 
that  it  was  the  duty  of  the  defendants  to 
give  notice,  by  ringing  a  bell  or  ottaerwi«e, 
to  people  in  the  vicinity,  that  a  blast  was  to 
be  made,  which  duty  was  neglected.  Upoo 
the  trial  it  was  claimed  that  defendants' 
negligence  consisted  In  using  an  excessive 
charge,  in  failing  to  properly  cover  it.  and 
in  falling  to  give  the  proper  notice  of  the 
intended  blast;  and  the  case  was  allowed 
to  go  to  the  Jury  upon  such  theories.  It  was 
improper  to  allow  the  Jury  to  find  a  verdict 
upon  the  ground  that  the  charge  was  ex- 
cessive, or  that  it  was  not  properly  coverei 
as  neither  was  alleged  in  the  dedaratJoa 
Furthermore  th^e  was  no  evidence  that  the 
charge  was  an  improper  one,  or  that  as; 
usual  method  of  covering  would  have  obvi- 
ated the  danger.  It  was  urged  that  fiUio; 
the  trench  with  dirt  would  have  lessened 
the  noise,  but  it  was  not  shown  to  be  i 
proper  or  usual  or  reasonable  thing  to  do. 
to  excavate  and  refill  a  trench  each  tim« 
they  put  in  and  explode  a  blast.  The  speci- 
fications under  which  the  work  was  done, 
required  that:  "When  rock  is  found  in  the 
bottom  of  a  trench,  it  is  to  be  taken  out  to 
a  depth  of  six  inches  below  the  bottom  of 
the  sewer,  and  replaced  by  strong  gravei. 
well  rammed.  Ledge  rock  that  cannot  ^^ 
removed  by  pick  or  bar,  will  be  paid  for  as 
extra  work  at  a  price  named  in  the  proposal 
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for  Bucb  ezcaration.  Should  the  contractor 
fail  to  name  a  price  for  such  rock  excava- 
tion, no  extra  allowance  will  be  made  there- 
for. The  estimate  of  the  quantity  of  rock 
excavated  will  be  based  upon  the  bottom 
width  of  trench  required  for  laying  the  dif- 
ferent dimensions  of  sewers,  as  used  in  the 
original  estimate  of  quantity  of  excavation, 
with  side  slopes  of  one-fourth  of  a  foot  hori- 
zontal to  one  !!cct  vertlcaL  In  all  cases 
wliere  blasting  is  necessary,  the  blast  is  to 
be  carefully  covered  with  brush  or  timl>er 
suthdent  to  effectually  prevent  injury  to 
pei-sons  or  property."  The  provision  for  cov- 
ering was  evidently  to  protect  persons  and 
property  from  injury  by  fragments  which 
might  otherwise  be  thrown  from  the  trench, 
aud  it  was  error  to  instruct  the  jury  as  fol- 
lows: "The  contract  with  the  city  requires 
tliat  in  all  cases  where  blasting  Is  necessary 
that  the  blast  is  to  be  carefully  covered  with 
brush  or  timber,  sufficiently  to  effectually 
Ijrevent  injury  to  persons  or  property.  Now, 
\vas  this  blast  so  carefully  covered  with 
brush  or  timber  as  to  sufficiently  and  effectn- 
ally  prevent  injury  to  persons  or  property; 
or,  in  other  words,  did  these  defendants  use 
all  the  precaution,  notices,  and  warnings, 
and  cover  that  blast  of  dynamite  in  such  a 
manner,  as  prudent  men  onght,  under  like 
circumstances,  to  have  exercised?  is  a  ques- 
tion for  you  to  determine."  Nor  do  we  think 
tlie  defendants  negligent  in  not  taking  meas- 
ures to  apprise  the  plaintiff  of  the  Intended 
blast.  It  appears  that  they  did  take  pre- 
cautions to  wain  passers-by  within  a  rea- 
sonable distance,  but  it  would  hardly  be  rea- 
sonable to  expect  them  to  give  notice  to 
every  one  who  resided  or  worked  within  a 
radius  of  500  feet,  especially  after  the  bnsi- 
noss  had  been  going  on  to  the  knowledge  of 
suob  persons,  for  several  weeks.  The  plain- 
tiflf  knew  that  blasting  was  a  common  occur- 
rence, and  to  be  exp>ected  at  any  minute. 
This  did  not  deter  him  from  attempting  to 
shoe  the  horse.  He  did  not  know  when  the 
blast  was  coming,  and,  if  the  defendants 
knew  that  he  had  a  blacksmith  shop  in  the 
vicinity,  they  did  not  know  that  he  would 
bare  the  foot  of  a  spirited  horse  in  bis  lap. 
Both  were  engaged  in  lawful  acts,  and  upon 
this  record  the  injury  appears  to  be  a  casualty, 
-which  is  not  ascribabie  to  the  defendants' 
neglect  of  duty.  Judgment  reversed,  and  a 
new  trial  ordered. 

LONG  C.  J.,  did  not  sit    The  other  Justices 
concurred. 


GAVIGAN  V.  LAKE  SHORE  &  M.  S.  RY. 
CO. 

(Supreme  Court  of  Miolmtan.    July  8,  1896.) 

FeI.I-OW   SEnVANTS — WOHK   OlTSIDE   OP    SOOPE    OT 

Empi.ovment— As^fvi'TioN  OP  Risk. 
1.  A  -railroad  section  Imss  and  the  laborers 
under  his  control  are  fellow  servants. 


2.  A  laborer  of  a  section  gang,  performine 
labor  outside  of  bis  employment,  the  dangorst 
of  which  are  obvious,  though  such  labor  was 
performed  nndei  the  fear  of  being  discharged 
if  he  failed  to  do  so.  cannot  recover  for  injuries 
due  to  the  negligence  of  his  foreman,  on  the- 
ground  that  the  section  boss,  in  directing  a  serv- 
ice outside  of  the  scope  of  the  employment,  rep- 
resented the  master,  and  the  ial>orer,  by  con- 
senting to  perform  the  work,  did  not  assume  the 
risk. 

Error  to  circuit  court,  Hillsdale  county; 
Victor  H.  Lane,  Judge. 

Action  by  Andrew  J.  Gavigan  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  There  was  a  Judgment  for  plain- 
tiff and  defendant  brings  error.    Reversed. 

a  E.  Weaver  (Geo.  C.  Greene  and  O.  G. 
Getzen-Danner,  of  counsel),  for  appellant. 
Corvis  M.  Barre,  E.  J.  March,  and  Watts, 
Bean  &  Smith,  for  appellee. 


HOOKER,  J.  The  plaintiff  was  a  section 
hand  upon  a  railroad,  and  had  many  years 
experience  in  snch  capacity,  and  as  foreman 
of  such  gangs.  On  the  day  that  he  was- 
injured,  the  section  gang  of  which  he  was 
a  member,  and  a  gang  of  an  adjoining  sec- 
tion, were  engaged  in  relaying  a  spur-track 
with  rails  that  had  been  unloaded  at  a  point 
upon  said  track.  In  order  to  distribute  such 
rails,  it  was  necessary  to  move  two  freight 
cars  standing  upon  the  track,  and  the  plain- 
tiff attempted  to  climb  upon  one  to  set  the 
brake.  While  climbing  up  the  ladder  at  the- 
end  of  the  car,  the  other  car  was  pushed 
against  him  by  the  other  men  engaged  in 
the  work,  and  he  was  injured.  He  testified 
that  he  was  ordered  by  the  section  boss  in 
charge  to  climb  upon  the  car,  and  that  he 
supposed  that  he  would  have  lost  his  place 
if  he  had  refused,  and  that  it  was  not  a 
part  of  the  duty  of  section  men  to  move 
cars,  or  climb  upon  them  to  manipulate  the 
brakes.  The  uncontradicted  evidence  shows 
that  the  plaintiff  and  all  of  his  co-laborers 
obeyed,  without  protest  or  question,  the  di- 
rection to  move  the  loaded  car,  and  by  push- 
ing and  the  use  of  bars  they  had  moved 
it  for  a  distance,  and  to  a  point  where  the 
dust  and  dirt  of  the  highway  made  the- 
work  difficult.  Then  they  resorted  to  bump- 
ing the  loaded  car  with  an  unloaded  one,  all 
uniting  in  pushing  It  with  force  against  the 
loaded  car  several  times,  thereby  moving  It 
to  a  point  la.  close  proximity  to  the  main 
track.  It  was  to  prevent  its  being  run  Into- 
the  switch  and  upon  the  main  track  thai 
the  direction  to  climb  the  car  and  put  on 
the  brake  was  given. 

We   have  so  often   held   that   the  section 
boss  is  a  fellow  servant  with  the  men  under 
him,  and  pointed  out  the  distinctions  appli- 
cable to  the  question  of  fellow  service,  tliat 
i  we  deem  It  unnecessary  to  repeat  them  here. 
I  We  have  no  doubt  that,  in  running  the  car- 
I  back  and  forth,  all  of  those  engaged  were 
'  fellow    servants.    The    important    questions - 
I  are:    (1)  Was  the  plaintiff  asked  to  porform 
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an  extraordinaiy  service  outside  of  the  scope 
of  his  employment,  In  moving  the  cars,  and 
in  climbing  the  ladder  for  the  purpose  of 
setting  the  brake?  (2)  If  so,  does  it  follow 
that  the  act  of  the  section  boss  in  request- 
ing such  service  was  the  act  of  the  master, 
and  is  the  master  liable  for  the  injury  under 
such  chrcumstancesV 

Counsel  for  the  plaintiff  appears  to  con- 
tend for  the  broad  propositions  that,  in  direct- 
ing a  service  outside  of  the  scope  of  the  em- 
ployment, the  boss  represented  tlie  master, 
and  that,  by  consenting  to  perform  the  serv- 
ice, the  plaintiff  did  not  assume  the  rlsl£, 
inasmuch  as  he  might  be  discharged  by  the 
boss  if  he  refused  to  perform  the  service.  In 
other  words,  the  master  is  to  be  considered 
an  insurer  of  the  servant  performing  extraor- 
dinary service  by  direction  of  a  superior, 
whenever  he  chooses  to  ooey  a  direction  of 
one  in  charge  for  fear  of  discharge.  If  the 
master  is  to  be  charged  with  neglect,  it  is 
for  a  failure  to  perform  a  duty,  and,  had  he 
lilmself  given  the  command  in  this  case,  the 
only  possible  negligence  would  be  the  re- 
quest to  perform  extraordinary  service,  un- 
less there  was  some  hidden  danger  from  the 
service.  Many  cases  hold  that,  where  an 
employe  of  mature  years  and  of  ordinary 
intelligence  and  experience  is  directed  by  the 
employer  himself  to  do  a  temporary  work, 
outside  of  the  business  he  has  engaged  to 
do,  and  enters  upon  its  performance  with- 
out objection  on  account  of  his  want  of  skill, 
knowledge,  or  experience  in  doing  such  work, 
no  negligence  can  be  predicated  upon  such  act 
alone.  Bailey,  Mast.  Llab.  220,  and  cases  cited. 
The  master  who  asks  a  servant  to  perform 
somt  hazardous  employment  outside  of  his 
employment,  the  danger  of  which  is  not  ap- 
parent, and  of  which  the  master  is  advised, 
is  under  an  obligation  to  inform  the  servant  of 
such  danger;  but  where  the  danger  is  ob- 
vious, or  equally  known  and  apparent  to 
both,  the  case  is  different.  The  analogy  is 
close  between  such  a  case  and  one  where 
one  employs  an  Infant  or'  inexperienced  per- 
son. In  such  case  the  master  owes  a  duty  to 
point  oat  the  danger;  but,  where  the  danger  is 
obvions  or  known  to  snch  person,  there  is 
no  such  duty.  McOinnls  v.  Bridge  Co.,  49 
Mich.  460,  13  N.  W.  819;  Welch  v.  Brainard 
(Mich.)  65  N.  W.  667. 

Counsel  for  plaintiff  cite  us  to  the  cases 
of  Railroad  Co.  v.  Bayfield,  37  Mich.  205,  and 
Jones  V.  Railway  Co.,  49  Mich.  o73,  14  N.  W. 
551,  in  support  of  their  contention.  A  quo- 
tation from  Bailey,  Mast.  Liab.,  is  in  point 
here.  "While  great  stress  is  laid  In  some 
cases  upon  the  fact  that  the  risk  has  been 
Increased,  as  well  as.  In  other  cases,  that 
the  servant  was  injured  while  in  the  per- 
formance of  a  hazardous  act  outside  of  his 
general  employment,  yet  it  is  difficult  to  as- 
certain that  any  special  importance  Is  to  be 
attached  to  that  fact  alone,  any  further  than 
that  the  risks  of  the  general  employment, 
thus  incrensrd,  arc  not  assumed  as  risks  In- 


cident to  the  employment;  and  theietbre 
knowledge  thereof,  actual  or  presumed,  must 
be  shown  by  the  master,  unless  they  are  such 
as  are  obvious,  requiring  no  special  knowl- 
edge or  skill  to  understand  or  appreciate. 
If  snch  dangers  are  not  obvious,  and  the 
employs  may  not  be  presumed  to  understand 
or  appreciate  them,  then  he  must  be  warned 
and  instructed.  I  know  of  no  rule  that, 
where  the  servant  fully  understands  and 
comprehends  the  dangers  of  an  increased 
risk,  or  ot  a  risk  attendant  upon  a  temporary 
or  occasional  act  of  service,  and  he  performs 
the  act,  or  attempts  to  do  so,  the  master  ia 
liable  fa:  the  injury  he  may  sustain,  merel; 
upon  the  ground  of  such  increased  risk,  or 
risk  attending  such  temporary  employment. 
The  liability  in  these  as  in  other  respects 
Is  made  to  depend  upon  the  knowledge  and 
experience  of  the  servant,  and  the  warning 
and  Instructions  given,  where  any  such  are 
by  law  required.  The  rule  has  been  stated 
that  if,  while  In  the  performance  of  such  u 
temporary  service,  the  servant's  opportunity 
for  observing  the  danger  was  equal  to  tfaa: 
of  the  company,  or  If  he  was  required  tu 
perform  an  unnsually  dangerous  service  fur 
good  reason,  as  for  the  safety  of  passengers, 
then  the  master  cannot  be  said  to  have  been 
negligent.  In  Jones  v.  Railway  Co.,  from 
the  report  of  the  case.  It  might  be  anderstooJ 
that  the  mere  fact  of  being  required  to  iier- 
form  other  duties  than  such  as  were  properi.t 
embraced  in  his  contract  would  Impose  a 
liability  upon  the  master  to  respond  in  dam- 
ages for  injury  he  might  sustain  while  sv 
engaged.  Yet  such  could  not  have  been  in- 
tended by  the  court,  but  rather  the  ground 
for  recovery  was  within  the  principles  stat- 
ed in  Railway  Co.  v.  Bayfield.  In  fact  the 
court  so  state.  Thoe  the  recovery  proceeded 
upon  the  ground  of  directing  an  Inexperi 
enced  lad,  who  did  not  comprehend  the  dan- 
ger, to  perform  the  hazardous  duty  of  ap- 
plying brakes  to  moving  cars.  The  same 
position  was  taken  by  counsel  in  Cole  v. 
RaUway  Co.  (Wis.)  37  N.  W.  87,  to  wit:  That 
the  mere  direction  of  the  master  to  perform 
such  temporary  and  dangerous  work  is  negli- 
gence on  the  part  of  the  master  sufficient 
to  sustain  the  action  of  the  employe  so  in- 
jured in  the  performance  of  such  work 
while  he  is  using  ordinary  care  on  his  part. 
The  court  say:  'We  are  very  dear  that  thf 
broad  rule  contended  for  by  the  learned 
counsel  for  the  respondent  Is  not  sustain<>d 
by  the  authorities,  nor  by  the  general  rules 
of  law  which  define  the  relations  of  em- 
ployer and  employe.  Some  of  the  cases  cit- 
ed may  have  some  general  statements  wtiich 
give  some  countenance  to  the  rule  as  stated 
by  counsel;  but  when  the  facta  of  each  case 
are  considered,  it  will,  we  think,  be  found 
that  no  such  Droad  rule  was  ever  Intended 
to  be  sanctioned  by  the  courts.'  The  court 
further  state  that  negligence  of  the  mister 
cannot  be  predicated  simply  on  the  fact  that 
he  directed   his   employe   to   do   tbe   woik: 
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(bat  in  every  case  ot  negligence  the  evidence 
must  show  some  violation  of  duty  on  the 
part  ot  the  master.  No  case  can  be  found 
where  it  has  been  held  that  the  mere  fact 
that  the  employer  requested  his  employ^  to 
perform  a  temporary  work  outside  of  his 
ordinary  employment  was  a  violation  of  an; 
duty  which  be  owed  to  his  employ^.  If  the 
particular  work  ordered  to  be  done  is  of  a 
dangerous  character,  and  one  which  requires 
peculiar  skill  In  its  performance,  and  the 
servant  so  directed  has  not  the  requisite 
knowledge  or  skill  for  doing  the  work  with 
safety,  and  such  want  of  skill  Is  known,  or 
might  be  reasonably  supposed  to  be  known, 
to  the  employer,  in  tliat  case  the  direction 
uf  the  master  to  do  the  work  might  be  Just- 
ly held  to  be  a  violation  of  duty  which  he 
owes  to  his  employ^,  even  though  the  em- 
ployfi  undertook  to  do  the  work  without  ob- 
jection or  protest  upon  his  part.  The  Wis- 
consin court  reviews  many  leading  cases  up- 
on the  subject,  including  those  relied  upon 
by  the  respondent's  counsel,  and  asserts  that 
none  sustain  the  position  contended  for  by 
.such  counsel.  The  court  further  say  they 
.ji-e  not  called  upon  to  decide  what  the  rule 
vvoold  be  If  the  employ^  when  ordered  to 
ilo  such  temi)orary  work,  objected  on  ac- 
<-ount  of  his  want  of  experience  and  knowl- 
(>dge,  and,  notwithstanding  such  declaration. 
Ills  employer  Insisted  upon  it,  and  thereupon 
lie  undertook  to  do  the  work,  after  such 
protest,  rather  than  subject  himself  to  the 
risk  of  being  discharged  from  bis  employ- 
inenl  Th^  neither  approve  nor  disaffirm 
the  rule  stated  in  Leaty  v.  Railroad  Co. 
(Mass.)  2  N.  E.  11.5.  The  weight  of  authority, 
as  stated  in  note  to  Cole  v.  Hallway  Co. 
(Wis.)  37  N.  W.  87,  is  that  the  mere  fact 
of  objection  and  protest  by  the  employs 
the  conduct  of  the  master  not  amounting  to 
coercion,  does  not  change  the  rule;  and  many 
cases  are  cited."  See,  also,  Keenan  v.  Rail- 
road Co.  (N.  Y.)  39  N.  E.  711.  In  Wheeler 
V.  Berry,  95  Mich.  231,  54  N.  W.  877,  it  was 
held,  that  "the  chiim  that  the  master  neg- 
'Igently  put  a  servant  at  dangerous  work, 
against  his  protest,  and  outside  of  the  scope 
of  hie  employment,  is  sufficiently  answered 
by  proof  that  the  servant  was  thoroughly 
iostmcted  In  the  use  of  the  saw  by  which 
he  was  afterwards  injured;  that  whatever 
danger  there  was  was  apparent;  that  he  had 
full  and  complete  knowledge  of  the  risk; 
that  he  was  strong  in  body  and  mind,  and 
in  the  full  possession  of  all  of  his  faculties; 
and  that  he  had  frequently  i>erformed  the 
same  work  for  a  year,  and  knew  that  he  was 
liable  to  be  called  upon  to  do  It." 

The  evidence  shows  that  the  section  hands 
were  engaged  in  track  work,  and  without 
objection,  or  apparent  thought  upon  the  part 
of  any  of  them  that  It  was  out  of  the  line 
of  their  duty,  proceeded  to  move  a  car  which 
was  an  obstacle  to  the  prosecution  of  their 
work.  While  it  may  be  said  that  the  scope 
of  their  employment  was  a  question  of  fact. 


and  therefore  for  the  Jury,  the  same  might 
be  said  in  a  case  involving  the  removal  of  a 
rock  or  other  debris  that  had  fallen  or  been 
placed  upon  the  track,  or  a  train  or  car 
that  had  been  derailed;  and  if  the  Jury  could 
be  found  to  sustain  such  claim,  we  might 
not  be  justified  in  holding  it  error  to  sub- 
mit the  question  to  the  jury,  though  satisfied 
from  common  observation  that  the  work  of 
the  section  gang  is  supposed  to  include  near- 
ly all  kinds  of  labor  that  may  be  imposed 
upon  them  by  the  road  master  which  relates 
to  or  facilitates  the  maintenance  of  the 
track;  in  short,  that  they  are  emergency 
men,  so  far  as  the  track  is  concerned.  A 
section  boss  who  should  not  require  his 
gang  to  push  a  car  on  to  a  side  track,  there- 
by averting  a  possible  disaster,  would  be 
properly  subject  to  severe  condemnation.  If 
nothing  more;  and  while  we  are  not  disposed 
to  say  that  it  was  improper  to  submit  this 
case  to  the  Jury,  inasmuch  as  witnesses  were 
found  to  imply  by  their  testimony  that,  ac- 
cording to  the  usages  of  the  road,  the  boss 
should  have  suspended  operations  until  an 
engine  could  have  been  procured  to  move 
the  car,  and  a  brakeman  to  climb  the  car 
and  manage  the  brake,  we  think,  under  the 
proof  in  the  case,  that  a  verdict  of  that  kind 
might  property  be  set  aside  by  the  trial  court 
as  contrary  to  the  evidence.  But,  however 
that  may  be,  we  think  that  It  conclusively 
appears  that  the  plaintifT  tiad  as  much  in- 
formation as  to  the  character  of  the  work 
and  its  possible  dangers  as  any  one,  and 
that  there  Is  nothing  that  can  appropriately 
be  called  coercion.  He  admits  that  he  was 
familiar  with  his  duties,  and  railroad  affairs 
generally,  and  there  was  no  special  danger 
in  climbing  the  car.  It  consisted  in  the  act 
of  his  fellow  servants,  who,  negligently  or 
otherwise,  pushed  the  car  down  against  the 
loaded  car  before  be  got  to  the  top  of  the 
ladder,  and  this  risk  was  obvious.  This  was 
a  risk  he  assumed  when  he  entered  upon 
the  service  required,  and  under  the  authori- 
ties cited  there  Is  nothing  to  show  a  breach 
of  duty  upon  the  part  of  the  employer.  If 
the  boss  was  careless  In  causing  the  car  to 
be  pushed,  It  was  the  negligence  of  a  fellow 
servant.  The  Judgment  Is  reversed.  No  new 
trial  will  be  ordered. 

GRANT  and  MOORE.  XT.,  concurred  with 
HOOKER,  J..  MONTGOMERY,  J.,  concur- 
red in  the  result     LONG,  C.  J.,  did  not  sit. 


PEOPLE  V.  RUSSELL. 
(Supreme  Court  of  Michigan.    June  30,  1896.) 

ISWCTMBNT  —  DiSORDERLT     HOUSB  —  EVIDENCE  — 
REPUTATIOM   of  InMATBS — ISSTKnCTIOSS. 

1.  In  a  prosecution  for  keeping  a  hoii^e  of 
ill  fame,  the  indictment  may  fix  a  different 
date  from  that  alleged  in  the  complaint. 

2.  An  indictment  for  kpeping  a  house  of  111 
fame  may  charpe  the  offenso  as  committed  on  a 
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particular  day,  and  dirers  days  between  that 
•ind  another  day  preTious  thereto. 

3.  In  a  prosecution  for  keeping  a  house  of 
ill  fame,  evidence  that  one  of  the  inmates  bore 
the  reputation  of  being  a  common  proatitate  is 
admistiible. 

4.  The  evil  reputation  of  an  inmate  three 
years  previous,  and  coverinR  the  time  up  to  the 
day  charged,  is  admissible  in  evidence. 

5.  It  is  not  necessary  to  prove  the  bad  rep- 
utation of  the  men  'esorting  to  the  house,  if  they 
re-sorted  to  the  place  for  the  purpose  prohibited 
by  the  statute. 

6.  An  instruction  that  if  the  inmates  of  the 
houKe  were  prostitutes,  and  if  males  were  seen 
frequenting  the  house  at  night,  the  jury  might 
convict,  is  not  ground  for  reversing  a  convic- 
tion, where  the  court  also  instructed  that  the 
males  must  have  resorted  to  the  house  for  the 
purpose  of  prostitution  or  lewdness,  and  that 
it  was  the  use  of  the  house,  and  not  merely  the 
reputation  of  its  inmates,  that  the  statute  was 
intended  to  reach. 

Exceptions  from  circuit  court,  Emmet  coun- 
ty;   Oscar  Adamit,  Judge. 

Sarah  J.  Russell  was  convicted  of  keeping 
a  house  of  ill  fame,  and  excepts.    Affirmed. 

Fred  A.  Maynard,  Attjr.  Gen.,  and  Clay  E. 
Call,  Pros.  Atty.,  for  the  People.  B.  T.  Hal- 
stead,  for  defendant 

MONTGOMERY  J.  The  respondent  was 
convicted  of  the  offense  of  keeping  a  bouse  of 
ill  fame,  and  brings  the  case  here  for  review. 
There  are  a  large  number  of  assignments  of 
error.  We  shall  not  discuss  at  length  all  of 
them.  It  will  si^fflce  to  say  that  as  to  such 
allegations  of  er.-or  as  appear  to  be  predi- 
cated upon  the  claim  either  that  the  offense 
has  not  been  proven,  or  that  the  character  ot 
the  men  who  visited  the  house  was  not  shown 
to  be  bad,  we  think  the  record  Is  an  ample 
reply  to  the  contention  In  both  respects,  but 
shall  not  set  out  the  evidence  at  large  In  tills 
opinion,  for  manifest  reasons. 

A  motion  was  made  to  quash  the  Informa- 
tion on  the  ground  that  It  does  not  corres- 
pond In  its  allegations  to  the  charge  made  In 
the  complaint  before  the  examining  magis- 
trate. The  complaint  before  the  Justice  stat- 
ed the  ofTense  to  have  been  committed  on  the 
17th  day  of  November,  1895.  In  the  informa- 
tion It  Is  charged  as  having  been  committed 
on  the  17tb  day  of  November,  1895,  and  on 
divers  other  days  and  times  between  that 
day  and  the  1st  day  of  September,  1895.  In 
this  ollegration  the  Information  followed  the 
proofs  taken  on  the  examination.  It  Is  per- 
missible to  fix  the  date  by  the  date  shown 
on  the  examination.  People  v.  Annis,  13 
Mich.  511;  People  v.  Whitney  (Mich.)  63  N. 
W.  766.  If  other  offenses  than  that  averred 
In  the  complaint  might  be  proven  under  the 
allegation  in  the  information,  a  different  ques- 
tion would  be  presented.  But  the  charge  of 
keeping  a  house  of  111  fame  is  a  charge  of  a 
continuous  offense,  and  no  second  prosecution 
could  be  had  for  any  act  antedating  the  day 
fixed  by  the  complaint  People  v.  Cox  (Mich.) 
65  N.  W.  283.  And,  under  a  complaint  al- 
leging a  particular  day,  proof  of  transactions 
on  other  previous  days,  the  whole  constitut- 


ing one  continuous  offense,  la  admissible. 
State  V.  Ah  Sam,  14  Or.  347,  13  Pac  303.  A 
contlnnlng  offense  may  be  charged  as  having 
been  committed  on  a  day  certain,  and  on 
divers  days  and  times  between  that  and  an- 
other day  specified.  Com.  v.  Briggs,  11  Mete. 
(Mass.)  574;  State  v.  Bosworth,  54  Crain.  L 
The  suggestion  made  at  the  argument  that  it 
is  essential  that  the  earlier  date  should  be 
first  named,  we  think,  is  without  force. 

It  was  competent  to  show  that  one  of  the 
inmates  of  the  house  was  a  female  who  had 
borne  the  reputation  of  being  a  common  pros- 
titute. Com.  T.  IClmball,  7  Gray,  330;  Har- 
wood  V.  People,  26  N.  Y.  190. 

It  is  contended  that  in  this  case  the  evi- 
dence relating  to  the  reputation  of  one  of  the 
Inmates,  covering  as  it  did  a  period  of  some 
three  years  before  the  time  charged,  was 
too  remote.  We  think  the  testimony  not  open 
lO  this  objection  Reputation  is  not  made  in 
a  day,  and,  when  once  established,  may  well 
be  presumed  to  continue,  particularly  where, 
as  in  the  present  case,  the  testimony  covered 
the  period  down  to  the  time  in  question. 

Error  Is  assigned  upon  the  refusal  of  the 
court  to  give  the  respondent's  fourth  reqnesi, 
which  reads:  "To  constitute  the  offense  char- 
ged, the  house  must  be  resorted  to  by  men  of 
evil  repute,  as  well  as  women  of  that  repute, 
for  the  reason  that  the  act  of  prostitntion 
cannot  be  committed  by  persons  of  one  sex 
alone;  and  there  must  be  proof  of  tbe  evil 
repute  of  men  who  visited  the  house,  if  they 
did  Tisit  it,  inasmuch  as  It  has  been  shown 
that  the  women  named  as  of  doubtful  reputa- 
tion actnally  resided  in  the  house,  for  tbe 
reason  that  the  permanent  occnpants  erf  a 
dwelling  cannot  be  said  to  resort  to  it"  We 
think  this  charge  was  properly  refused.  It 
was  not  essential  for  the  people  to  prove  tbe 
reputation  of  men  who  resorted  to  this  house. 
If  they  were  of  lewd  character,  and  their 
acta  were  such  as  to  warrant  the  inference 
that  they  resorted  to  the  place  for  the  pur- 
pose prohibited  by  the  statute.  By  another 
request  the  court  was  asked  to  charge  that 
it  must  be  shown  by  the  people  either  that  the 
men  went  there  for  the  purposes  of  prostitu- 
tion and  lewdness,  or  else  that  they  were  men 
of  evil  repute  themselves;  and  error  is  also 
assigned  npon  the  instruction,  given  at  the 
request  of  the  prosecutor,  as  follows:  "If 
It  is  shown  to  the  Jury  that  the  inmates  of 
the  house  are  prcstitutes,  and  that  males 
were  seen  frequenting  the  house  at  nlgbt.  and 
that  the  respondent  Is  the  keeper  of  the 
house,  then  the  Jury  may  convict"  This 
latter  Instruction,  standing  by  Itself,  If  inter- 
preted by  the  Jury  as  a  positive  instruction 
to  convict  upon  proof  of  these  facts  alone. 
would  be  misleading.  While,  from  the  facts 
stated  In  the  request,  the  Jury  might  draw 
such  Inferences  as  would  Justify  a  convic- 
tion, yet  the  bare  facts  stated  In  the  instruc 
tion  did  not  constitute  the  offense.  But,  tak- 
en as  a  whole,  we  think  the  charge  conM 
not  have  been  mlsluterpreted,  and  that  the 
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substance  of  the  request  of  respoodent,  aboye 
-quoted,  was  given.  The  circuit  Judge  charged 
that  in  order  to  convict,  and  entitle  the  peo- 
ple to  a  verdict  of  guilty.  It  was  necessary  for 
the  people  to  prove  beyond  a  reasonable  donbt 
the  essential  elements  of  the  offense  charged, 
which  are— First  that  the  house  was  a  house 
of  111  fame;  second,  that  the  respondent  kept 
the  bouse,  or  aided  In  the  keeping  of  it;  third, 
that  It  was  resorted  to  for  the  purposes  of 
prostitution  and  lewdness;  "that  it  is  the  use 
of  the  house,  and  sot  merely  the  repute  of 
Its  inmates,  which  the  particular  statute  un- 
der which  this  charge  was  brought  was  In- 
tended to  reach."  And  in  another  portion  of 
his  charge  he  stated:  "It  is  not  sufficient  that 
the  house  should  have  been  a  house  of  evil 
repute,  or  111  fame.  It  must  be  resorted  to 
by  persons  for  the  purposes  of  prostitution  or 
lewdness,  and  in  relation  to  that  I  will  say  to 
yon  that  the  bare  fact  of  some  women  living 
there,  who  have  an  evil  reputation,— the  repu- 
tation of  being  prostitutes,— would  not  be  suf- 
ficient for  yon  to  convict  upon,  *  •  • 
without.  If  anybody  resorts  there,  they  are 
the  inducement  for  these  other  people  to  re- 
sort there."  We  think  that  under  this  charge, 
taken  as  a  whole,  the  Jury  could  not  have 
been  misled,  and  must  have  understood  that 
before  a  verdict  of  guilty  would  be  justified 
there  must  be  an  actual  finding  that  the  pur- 
poses for  which  the  house  was  resorted  to 
were  those  named  in  the  statute.  The  rights 
of  the  respondent  were  fully  protected  on  the 
trial,  and  the  conviction  will  be  affirmed. 
The  other  Justices  concurred. 


DODDEil  v.  SNYDER. 
(Supreme  Court  of  Michigan.    July  8, 189Q.) 

StxTUTS  of    FllAUDS  —  AOKBBMENTa    RbLATINO  TO 

Land. 

1.  A  grantor  cannot  reserve,  by  parol  con- 
tract with  the  grantee,  certain  trees  on  the 
land  conveyed,  and  the  right  of  pasturage. 

2.  An  agreement  between  a  grantor  and 
grantee  that  the  gruntce  shall  bnild  a  certain 
portion  of  the  fence  between  the  land  conTcyed 
and  certain  other  lands  of  the  grantor,  in  part 
consideration  for  the  deed,  need  not  be  in  writ- 
ing.   Moore,  J.,  dissenting. 

Error  to  circuit  court,  Shiawassee  county; 
Charles  H.  Wisner,  Judge. 

Action  by  David  L.  Dodder  against  Frank- 
lin J.  Snyder  to  recover  damages  for  breach 
of  a  parol  contract.  There  was  a  Judgment 
entered  on  a  verdict  directed  by  the  court  in 
fbvor  of  defendant,  and  plaintiff  brings  error. 
Reversed. 

Plaintiff  sold  and  conveyed  to  the  defend- 
ant by  a  warranty  deed  the  E.  %  of  the  £.  % 
of  the  N.  E.  ^,  section  10,  township  7  N., 
range  1  E.,  for  an  expressed  consideration  of 
$2,000.  Plaintiff  claims  that  in  addition  to 
the  $2,000  the  defendant  agreed  to  build  a 
certain  portion  of  the  fence  between  the  land 
conveyed  and  certain  other  lands  of  the  plain- 
tiff, and  that  be  reserved  certain  trees  and 


the  right  of  pasturage.  Plaintiff  brought  sun 
to  recover  damages  for  the  failure  to  build  the 
fence.  In  consequence  of  which  his  cattle  es- 
caped from  his  own  pasture.  At  the  conclusion 
of  the  plaintiff's  evidence  the  court  struck  out 
the  evidence,  and  directed  a  verdict  for  the 
defendant  upon  the  ground  that  the  parol 
contract  was  a  reservation  in  respect  to  lands 
which  the  law  required  to  be  in  writing  or 
reserved  in  the  conveyance. 

Watson  &  Chapman,  for  appellant.  S.  A. 
Tomlinson,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  So  far 
as  the  parol  contract  Included  the  reservation 
of  the  trees  and  the  pasture,  the  learned  cir- 
cuit judge  was  correct  in  his  Instruction. 
Yanderkarr  v.  Thompson,  19  Mich.  82;  Adams 
V.  Watkins,  103  Mich.  43,  01  N.  W.  774.  But 
in  so  far  as  it  included  the  contract  to  build 
a  fence,  we  think  he  was  In  error.  The  re- 
cital of  a  consideration  in  a  deed  Is  not  con- 
clusive, and  it  may  be  shown  to  be  greater  or 
less  than  the  amount  stated.  Strohauer  v. 
Voltz,  42  Mich.  444.  4  N.  W.  181;  Dean  v. 
Adams,  44  Mich.  117,  6  N.  W.  229;  Mowrey 
T.  Vandling,  9  Mich.  38.  The  court,  at  one 
time  during  the  progress  of  the  trial,  recog- 
nized this  distlnctiou,  and  stated  that  it  would 
permit  evidence  of  an  agreement  to  build  the 
fence,  but  would  exclude  evidence  of  the  res- 
ervation of  the  pasturage.  The  Judgment 
must  be  reversed,  and  a  new  trial  ordered. 

LONG,  C.  J.,  did  not  sit.  MONTGOM- 
ERY, J.,  concurred  with  GRANT,  J.  HOOK- 
ER, J.,  concurred  in  the  result. 

MOORE,  J.  I  do  not  think  the  agreement 
In  relation  to  the  fence,  resting  in  parol,  can 
be  enforced,  and  for  that  reason  I  dissent 


BRILLIANT  >.  SIMPSON,  Acting  Circuit 

Judge. 
(Supreme  Court  of  Michigan.    July  8,  1896.) 
W  ILLS— CoNTBST— Costs. 
In  a  contested  will  case,  in  which  judg- 
ment is  rendered  for  contestants,  the  court  can 
only  award  the  executor  bis  taxable  coats,  and 
not  the  amount  of  the  actual  expenses  incurred 
by  him. 

Proceedings  on  the  relation  of  Odelia  Bril- 
liant against  William  H.  Simpson,  acting 
Wayne  circuit  Judge,  for  writ  of  mandamus. 
Granted. 

James   D. 


James  H.  Pound,  for  rdator. 
May,  for  respondent 


HOOKER,  J.  The  wUl  of  JuUus  Le  Fevr« 
was  admitted  to  probate  In  the  Wayne  probate 
court  after  a  contest  upon  the  ground  of  want 
of  te8tamenta<7  capacity.  The  contestants  ap- 
pealed, and  were  successful  In  the  end,  after 
three  trials  In  the  circuit  court  Upon  the 
last  trial  the  circuit  court  entered  a  Judgment 
that  contestants   recover   their  costs   to   be 
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taxed,  to  be  paid  from  the  estate,  and  tbat  the 
proponents  recover  from  the  estate  the  amount 
of  their  actual  expenses  incurred  in  the  trial 
of  the  cause  in  the  circuit  and  supreme  courts, 
the  same  to  be  ascertained  by  the  probate 
judge  on  the  final  settlement  of  the  estate. 
Under  the  statute  (2  Uow.  Ann.  St.  §  i>791) 
the  court  might,  in  a  meritorious  case,  allow 
costs  payable  from  the  estate  to  either  or 
both  parties,  but  it  could  not  do  more  than 
award  taxable  costs.  Cheever  v.  North  (Mich.) 
04  N.  W.  458.  If  an  executor  can  be  reim- 
bursed for  his  actual  expenses  in  following 
a  case  of  this  kind  to  higher  courts,  it  must 
be  in  some  other  proceeding.  The  writ  will 
issue  directing  the  circuit  court  to  vacate  so 
much  of  the  judgment  as  awards  costs  to  the 
proponents;  relator  to  receive  costs  of  this 
proceeding.     The  other  justices  concurred. 


BLUMENTHAL  et  ai.  v.  SIMONS  et  bL 

(BURNHAM,   Garnishee). 

(Supreme  Court  of  Michigan.    June  30,  1896.) 

GaBNISHHBNT— LlKN— ASSIONBD   JUDOHKMT. 

S.  transferrer  to  B.  a  jndgment  and  oth- 
er property,  by  an  assignment  absolute  in  form, 
and  apparently  accompanied  by  deliTery,  though 
as  to  S.  and  his  creditors  it  was  probably  a 
mortgage.  Held,  that  a  garnishment  of  the 
judgment  debtor  by  S.'s  creditors  after  the  as- 
signment to  B.  could  not  reach  the  judgment 
or  its  proceeds,  in  thr  absence  of  fraud  m  the 
assignment. 

Error  to  circuit  court,  Ingham  county;  Rol- 
lin  H.  Person,  Judge. 

Action  by  Albert  Blumenthal  and  others 
against  Benjamin  F.  Simons,  in  which  there 
was  a  judgment  for  plaintiff,  and  David 
Burnham,  a  judgment  debtor  of  Simons,  was 
summoned  as  garnishee.  Arthur  O.  Bement, 
assignee  of  the  judgment  against  Burnham, 
Q.  A.  Smith,  Richard  A.  Montgomery,  and 
J.  P.  Lee  claimed  the  proceeds  of  the  latter 
judgment,  which  had  been  paid  into  court. 
There  was  a  judgment  in  favor  of  the  claim- 
ants, and  plaintiffs  bring  error.    Affirmed. 

Sloman,  Groesbeck  &  Robinson  (Wood  & 
Wood,  of  counsel),  for  appellants.  Smith  & 
Lee,  for  appellees. 

HOOKER,  J.  Simons  recovered  a  judg- 
ment against  Burnham  for  $3,000  in  the  cir- 
cuit court  of  Ingham  county,  which  was  af- 
firmed in  this  court  October  16,  1894.  60  N. 
W.  476.  Pending  the  appeal,  the  plaintiffs 
garnished  Burnham,  by  proceedings  Insti- 
tuted January  14,  1893.  On  January  9, 1883, 
Simons  assigned  the  judgment  and  certain 
accounts  due  him  to  A,  O.  Bement  in  trust, 
to  collect  and  '^celve  the  same  and  apply 
the  proceeds  to  certain  debts  of  Simons, 
therein  enumerated.  Bement  took  the  ac- 
counts and  proceeded  to  collect  the  same. 
At  this  time  Bement  was  accommodation  in- 
dorser  for  Simons  to  the  extent  of  $20,000  or 
$.30,000.  and  Simons  owned  a  stock  of  goods, 
and  perhaps  other  property.  In  Lansing,  up- 


on which  be  gave  chattel  mortgages  on  Jan- 
uary 7,  1893,  h"  having  failed  in  business. 
Simons  continued  to  run  the  business  under 
the  supervision  of  Bement,  who  saw  that 
the  receipts  were  applied  to  the  liquidation 
of  the  mortgages,  and  the  notes  secored  by 
the  assignment  of  January  Qth  until  August 
18, 1894,  when  the  property  was  all  assigned 
to  Bement  subject  to  the  mortgages  men- 
tioned. Meantime  Bement  had  paid  the 
claims  secured  by  the  assigiuuent  of  Janu- 
ary 9th  from  the  prcMieeds  of  the  goods,  oi 
from  his  own  means,  or  both,  and  the  judg- 
ment remained  imcollected.  He  seems  to 
have  taken  the  property,  and  assimied  the 
burden  of  paying  Simons'  debts,  as  neces- 
sary to  his  own  protection.  Burnham  filed 
a  disclosure,  which  was  sworn  to  by  him 
on  March  1,  1893,  denying  any  indebtedness, 
but  admitting  the  rendition  of  the  Jndg- 
ment,  and  asserting  that  the  action  was  un- 
settled. On  January  31,  1895,  be  filed  an 
amended  disclosure,  admitting  a  Jndgment 
of  $3,114,  and  Interest  from  October  27,  ISKX 
and  stating  that  he  had  paid  the  moaey,  in 
accordance  with  the  order  of  tbe  court,  to 
the  clerk  of  the  circuit  court  on  November 
9,  1894.  He  also  stated  tbat  Bement.  Q.  A. 
Smltb,  J.  P.  Lee,  and  R.  A.  Montgmnery 
claimed  Interests  in  the  judgment;  and.  pur- 
suant to  a  stipulation  dated  March  SO,  189^. 
and  the  order  of  the  court  of  November  9th. 
neither  of  which  appears  in  the  record,  tbesr 
persons  made  and  filed  their  respectiTe 
claims  against  the  fund,  and  issues  wen- 
joined  thereon. 

The  plaintiffs  contended  that  the  assign- 
ment of  January  9th  was  a  fraudulent  trans 
action,  but  the  judge  found  otherwise,  and 
we  think  the  exception  to  such  finding 
groundless.  The  circuit  judge  also  found 
that  the  property  assigned  January  9tta  wa& 
insufficient  in  value  to  pay  the  claims  men 
tioned  therein.  His  finding  shows,  however, 
that  Bement  collected  from  the  accounts  cov 
ered  by  such  assignment  $2,698.35,  and  thai 
all  or  most  of  this  was  collected  after  serv- 
ice of  the  writ  of  garnishment.  B«ment'« 
assignment  was  absolute  in  form,  and  was 
apparently  accompanied  by  a  delivery  of  the 
property  mentioned.  While,  in  equity,  it 
would  doutbless  be  held  a  mortgage,  as  to 
Simons  and  his  creditors,  the  legal  title  to 
the  property  passed  to  JSement,  and  with  it 
the  right  to  collect  the  judgment  againsi 
Burnham,  which  Simons  was  not  thereafter 
In  a  situation  to  enforce.  It  may  be  doubt- 
ed, therefore,  whether  a  garnishing  creditor 
would  be  in  a  position  to  enforce  paymeo? 
against  Burnham  by  an  action  at  law.  Se« 
Shinn.  Attachm.  {{  475.  516,  and  cases  cited. 
Neumann  v.  Mining  Co.,  57  Mich.  97.  23  N. 
W.  600;  Farwell  v.  Chambers.  62  Mich.  321. 
28  N.  W.  859. 

If,  however,  it  be  contended  that  this  as- 
signment can  be  treated  as  a  mortgace  in 
courts  of  law,  Bement  the  mortgagee,  was 
In  possession  of  the  Indgment  against  Bun- 
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ham,  as  far  as  it  was  susceptible  of  posses- 
sion. See  Preston  Nat  Bank  t.  George  T. 
Smith  Middlings  Purifier  Co.,  84  Mich.  364. 
47  N.  W.  502.  If  it  is  contended  that,  as 
mortgagee  in  possession,  he  might  hare  been 
garnished,  which  we  do  not  intimate,  the 
right  of  redemption  only  would  have  been 
subject  to  the  writ.  SUinn,  Attachm.  |  581. 
But  in  this  case  no  attempt  was  made  to 
Kumish  Bement,  who  was  left  to  deal  with 
the  proi)ert}  as  he  chose  under  the  assign- 
ment There  is  reason  to  believe  that  he 
may  have  applied  some,  if  not  all,  of  the 
money  collected  from  the  accounts  to  other 
obligations  of  Simons.  These  accounts  were 
not  garnished,  and,  so  far  as  appears,  Be- 
ment had  no  reason  to  doubt  the  propriety 
of  relinquishing  a  part  of  such  security,  so 
long  as  the  cestuis  que  trustent  did  not  com- 
Ijlaln.  If  ignorant  of  the  garnishee  proceed- 
iugs,  he  owed  no  duty  to  the  plaintiffs,  who 
uow  Insist  upon  the  right  to  require  him  to 
exhaust  the  other  assigned  proi>ert7  before 
resorting  to  this  judgment  and  say  that,  if 
he  has  advanced  from  his  own  pocliet,  or 
from  property  covered  by  the  chattel  mort- 
;;age8,  to  pay  the  cestuis  que  trustent  under 
the  assignment,  he  has  done  so  at  his  peril, 
and  cannot  reimburse  himself  oat  of  the 
property  delivered  to  him  for  the  purpose  of 
.securing  the  claims  so  paid,  but  that  the 
plalntifTB  are  entitled  to  profit  at  his  ex- 
pense. 

The  record  seems  to  disclose  that  the  gar- 
nishee, Bumham,  did  not  owe  Simons,  but 
that  he  did  owe  Bement,  at  the  time  the 
writ  was  served.  If  Simons  may  be  said  to 
have  had  an  Interest  in  the  judgment,  it  was 
that  equitable  Interest  called  an  "equity  of 
redemption,"  which  he  could  not  assert 
against  Burnham,  but  only  against  Bement 
This  neither  he  nor  the  plaintiffs  have  at- 
tempted to  do.  Instead  of  proceeding 
agrainst  the  equity  of  redemption,  they  chose 
to  attack  the  good  faith  of  the  assignment 
Had  they  succeeded  in  establishing  fraud, 
their  proceeding  would  have  been  well  plant- 
ed. Failing  in  that  they  have  no  founda- 
tion to  support  their  claim.  The  judgment 
of  the  circuit  court  is  affirmed. 

GRANT  and  MONTGOMERY,  JJ.,  did  not 
sit    The  other  Justices  concurred. 


STONE  ▼.  CAMPBELL  et  aL 
(Supreme  Court  ct  Michigan.    June  80,  1896.) 
Review  on  Appeal. 
Where   the  evidence  is  conflicting,   the 
Judgment  will  be  affirmed. 

Appeal  from  circuit  court,  Muskegon  county, 
in  chancery;  Fred  J.  Russell,  Judge. 

Bill  by  Rachel  Stone  against  John  Campbell 
and  another.  From  a  decree  for  defenc^ants, 
complainant  appeals.     Affirmed. 

Arthnr  Jones,  for  appellant  Smith,  Nims, 
Hoyt  &  Erwin,  for  appellees. 


MONTGOMERY,  J.  The  bUl  in  this  case 
avers:  Tliat  complainant  and  defendant  John 
Campbell  are  brotlier  and  sister.  In  1880,  de- 
fendants and  the  mother  of  John  Campbell 
joined  in  purchasing  a  ticket  in  the  Louisiana 
State  Lottery,  which  drew  a  prize  of  f l.i.OOO. 
which  came  into  the  bands  of  defendant  John 
Campbell.  That  be  held  $5,000  of  this  sum  in 
trust  for  his  mother,  Catherine  Campbell. 
That  Catberii^  Campbell  and  complainant 
Joined  in  purchashig  a  house  and  lot  in  the 
city  of  Muskegon  at  the  price  of  $1,650,  which 
was  paid  for  by  complainant  paying  In  $750, 
and  Mrs.  Catherhie  Campbell  directing  the  de- 
fendant John  Campbell  to  apply  $900  of  the 
proceeds  of  the  lottery  ticket  in  his  bands  be- 
longing to  her.  That,  without  the  Icnowledge 
of  defendant,  said  Jolm  Campbell  took  the 
deed  to  the  property  in  his  own  name,  in 
fraud  of  complainant's  rights.  The  answer 
denies  the  claim  that  Mrs.  Catherine  Camp- 
bell had  an  interest  in  the  lottery  ticket;  de- 
nies that  there  was  any  agreement  that  the 
property  should  be  purchased  in  the  name  of 
complainant,  and  that  the  complainant  fur- 
nished any  portion  of  the  consideration;  and 
avers  tiiat,  for  the  purpose  of  providing  the 
complainant  a  home,  he  bought  the  property 
with  his  own  money,  permitted  the  complain- 
ant and  her  husband  to  occupy  it  upon  their 
payment  of  a  small  rental,  and  with  the 
privilege  of  purchasing  at  the  price  which  he 
paid,  if  they  should  be  able  to  do  so. 

The  question  involved  is  purely  a  question 
of  fact  The  parties  are  at  direct  variance 
in  their  testimony,  and  eadi  party  has  the 
support  of  alleged  admissions  of  the  other. 
We  are  convinced  upon  the  whole  record  that 
the  complainant  has  not  established  her  case. 
The  testimony  fails  to  satisfy  us  that  the  com- 
plainant had  the  amount  of  money  which  she 
alleges  she  put  into  the  property  in  question. 
After  the  controversy  arose,  we  find  that  she 
wrote  a  letter  to  defendant  which  is  wholly 
Inconsistent  with  her  present  claims.  Ttala 
evidence  is  convincing,  and,  if  the  case  were 
more  doubtful,  would  be  controlling.  The 
decree  of  the  court  below  diBmissing  complain- 
ant's bill  will  be  affirmed,  with  costs.  The 
other  Justices  concurred. 


DENSMORB  v.  SAVAGE  et  al. 
(Supreme  Court  of  Michigan.    June  30,  1896.) 

E<)C1TT— MuLTirARIOTISNUSS  —  MOBTOASI — E<)OITA- 

BLC     ASSION'MBNT. 

1.  A  bill  alleged  that  in  1892,  S.,  one  of 
the  defendants,  made  and  recorded  a  mortKags 
to  complainant  s  father;  that  in  1895  the  mort- 
gagee made  a  will,  In  which  he  liequeathed  the 
mortgage  to  complainant,  informing  the  latter 
of  what  he  had  done;  that  an  arrangement  was 
then  made  lietween  complainant  and  the  parties 
to  the  mortgage  whereby  the  mortgagor  exe- 
cuted a  new  mortgage,  and  a  diBcharge  of  the 
old  one.  It  l>eing  undertitood  that  neither  of  the 
new  instruments  was  to  go  into  effect  or  l)e  re- 
corded in  case  any  lien  had  been  put  on  the  prem- 
ises since  the  execution  of  the  original  mortage: 
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that  between  the  dates  of  the  two  mortgages  the 
other  defendants  had  levied  on  the  nremises, 
but  that  neither  ^omplainaQt  nor  his  father 
had  knowledge  of  luch  lien  at  the  date  of  the 
Dew  mortgage;  that,  as  the  register's  records 
showed  no  lien,  the  new  mortgage  and  the  dis- 
charge of  the  old  one  were  recorded;  and  that 
complainant's  fathpr  died  thereafter,  leaving 
said  will  in  force,  in  which  complainant  was 
appointed  executor.  The  prayer  was  that  the 
discharge  of  the  old  mortgage  be  set  aside,  the 
mortgage  itself  revived,  assigned  to  complain- 
ant, and  foreclosed,  or  that  the  levy  be  held  sub- 
sequent to  the  lien  of  the  second  mortgage. 
fleW,  that  the  bill  was  not  multifarious. 

2.  The  acta  of  complainant  and  of  the  par- 
ties to  the  mortgage,  in  connection  with  the 
will  and  with  testator's  communication  of  its 
contents  to  complainant,  operated  as  an  equi- 
table assignment  to  complainant  of  the  first 
mortgage,  and  hence  he  properly  filed  his  bill  as 
an  individual,  and  not  as  executor. 

3.  The  right  of  a  mortgagee  may  be  trans- 
ferred either  by  a  legal  or  an  eqaitable  assign- 
ment. 

4.  The  fact  that  a  bill  asks  for  different 
'kinds  of  specific  relief  in  relation  to  the  same 
subject-matter  a^air.st  the  same  parties  and  in 
favor  of  the  same  persona  does  not  make  it 
multifarious. 

Appeal  from  circuit  court,  Antrim  county; 
Koscoe  Li.  Corbetl,  Judge. 

Bill  by  Francis  E.  Densmore  againat  Fanny 
J.  Savage  and  others.  From  a  decree  sus- 
taining a  demurrer  to  and  dismissing  the  bill, 
'Complainant  appeals.     Beyersed. 

Lawton  T.  Hemans,  for  appellant  Nelson 
<3,  Weter,  for  appellees. 

MOORE,  J.  Complainant  filed  a  bill,  in 
wblch  he  alleged  that  in  1S92  Fanny  J.  Savage 
made  a  real-estate  mortgage  to  the  father  of 
complainant  for  $3,000,  to  secure  a  note  made 
by  herself  and  Kugene  R.  Savage,  wtiicb  mort- 
gage was  properly  executed  and  recorded. 
That  on  January  11,  1895,  the  other  defend- 
ants sued  out  a  writ  of  attachment  against  the 
goods  and  chattels  of  Fanny  J.  Savage,  and 
upon  the  same  day  caused  a  levy  to  be  made 
tipon  the  same  lauds  described  in  the  forego- 
ing mortgage.  The  bill  also  alleges  that  on 
March  22,  1895,  complainant's  father  bad 
t>een  in  declining  health,  and  was  unable  to 
attend  to  or  care  for  his  business  afTalis;  that 
be  bad  made  a  final  disposition  of  his  estate 
'by  will,  in  which  he  bequeathed  the  mort- 
gage herein  and  other  mortgages  to  complain- 
ant; that  be  had  informed  complainant  of  this 
<Iisposition  of  this  mortgage.  The  bill  also 
alleges  that  complainant  and  his  father  re- 
garded the  amount  due  on  the  mortgage, 
March  22, 1895,  as  being  In  excess  of  the  value 
of  Hie  mortgaged  premises,  and  that  an  ar- 
-rangement  was  made  between  complainant, 
bis  father,  and  Fanny  J.  Savage  by  which 
Fanny  J.  Savage  made  a  new  mortgage  run- 
ning to  the  complainant,  which  was  to  take 
the  place  of  the  mortgage  made  In  1892,  for 
which  mortgage  the  father  of  complainant 
made  a  discharge.  The  discharge  and  new 
oiortgage  were  neither  of  them  to  have  any 
force  or  effect,  or  to  be  put  upon  record,  in 
any  cliange  of  the  title  of  the  premises 


or  any  lien  or  incumbrance  had  been  put  npon 
them  since  the  mortgage  of  1892  was  made. 
The  bill  further  alleges  that  the  papers  were 
forwarded  to  the  register  of  deeds  with  is- 
stmctlons  to  examine  the  records,  and,  it  do 
change  had  been  made  to  the  title  of  the 
premises,  or  any  Uens  or  Incumbrances  pu: 
upon  them,  to  record  the  discharge  and  tbe 
new  mortgage.  Tbe  bill  alleges  that  when 
the  new  mortgage  was  made  neither  tbe  com- 
plainant nor  his  father  had  any  knowledge  of 
the  lien  claimed  by  defendants  WUte,  White. 
and  White,  and  that  an  examination  of  tte 
records  by  the  register  of  deeds,  March  29th. 
did  not  show  any  change  in  the  title  to  tbe 
premises,  and  that  the  discharge  of  the  mort- 
gage and  the  new  mortgages  were  tben  put  up- 
on record.  The  bill  further  alleges  tbat  at  the 
time  of  this  examination  by  the  register  of 
deeds  no  certified  copy  of  the  writ  of  attach- 
ment was  in  the  register's  office,  and  that  it 
was  afterwards  fraudulently  transferred  frani 
the  office  of  the  county  AeA  to  the  office  of  the 
register  of  deeds,  and  the  record  was  frando- 
lently  made  so  as  to  show  the  record  of  at- 
tacbment  to  be  of  a  date  prior  to  the  recoid- 
ing  of  complainant's  mortgage.  There  are 
other  allegations  in  the  bllL  whicb  It  will  got 
be  necessary  to  state  here  further  than  to  say 
it  is  alleged  that  the  father  of  complainant 
afterwanls  died,  leaving  a  last  will  and  testa- 
ment, bequesting  to  tbe  complainant  this  and 
other  mortgages  in  question,  which  will  was 
probated,  and  that  all  of  said  defendants 
claim  to  have  interests  in  the  premises.  Tbe 
complainant  asked  that  the  discharge  exe- 
cuted by  Fanny  J.  Savage  to  his  father  be  set 
aside,  and  the  mortgage  be  revived,  and  be 
assigned  to  complainant,  and  asked  for  a  fore- 
closure of  the  mortgage,  and  also  prayed  tbat 
if  this  relief  could  not  be  granted  the  attach- 
ment levy  be  held  to  be  subsequent  and  sub- 
ject to  the  mortgage  lien  of  the  laat-mentloned 
mortgage.  There  was  also  attached  a  gen 
eral  prayer  for  relief.  The  defendants  Sav- 
age and  Savage  answered,  admitting  the  ma- 
terial things  stated  in  the  bill  of  complaint, 
but  denied  any  knowledge  of  the  attachmeat 
proceedings;  denied  any  Indebtedness  by  ei- 
ther of  them  to  White,  White,  and  White;  and 
admitted,  substantially,  that  complainant  was 
entitled  to  relief  as  prayed  for.  The  defend- 
ants White,  White,  and  White  demurred  to 
the  bill  on  the  grounds:  First,  that  it  had  not 
stated  a  cause  of  action;  and,  eecoDd,  be- 
cause it  is  multifarious.  The  circuit  Jndge 
sustained  the  demurrer  and  dismissed  the  bill 
The  appellees  insist  that  the  bill  of  com- 
plaint should  have  been  filed  by  the  compbin- 
ant  as  executor,  and  not  as  an  Indlvldtial.  and 
cite  a  great  many  cases  In  support  of  tbat 
contention.  This  view  was  accepted  by  tbe 
circuit  judge.  We  think  a  careful  inspection 
of  the  allegations  of  the  bill  shows  that  the  re- 
sult of  the  acts  of  Mrs.  Savage,  the  complain- 
ant, and  bis  father,  in  March,  1895,  taken  !n 
connection  with  the  will,  and  the  infonnatioo 
that  the  father  had  imparted  to  the  son  pilot 
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thereto  aod  at  that  time,  operated  as  an  equi- 
table assignment  by  the  father  to  his  son  of 
the  mortgage  of  1892,  and  that  he  properly 
filed  this  bill,  not  as  an  execntor,  but  as  an  In- 
dlTlduaL  It  has  been  repeatedly  held  that 
the  right  of  a  mortgagee  may  be  transferred 
either  by  a  legal  or  an  equitable  assignment, 
and  either  will  suffice.  NUes  v.  Ransford,  1 
Mich.  338;  Hoffman  v.  Harrington,  8S  Mlcb. 
394.  Mortgages  may  be  transferred  without 
writing.  Nlms  y.  Sherman,  43  Mlcb.  45,  4  N. 
W.  434.  It  follows  that.  If  the  mortgage  was 
equitably  assigned  to  complainant,  he  is  en- 
titled to  maintain  his  bill,  unless  it  ought  to 
be  dismissed  upon  the  ground  that  It  Is  multi- 
farious. It  has  been  held  that  because  the 
prayer  of  a  blU  in  chancery  asks  for  different 
kinds  of  specific  relief  in  relation  to  the  same 
subject-matter,  against  the  same  parties,  and 
In  favor  of  the  same  persons,  it  does  not  make 
the  bill  multifarious.  Cleland  y.  Casgrain, 
92  Mich.  139,  52  N.  W.  460.  "The  substance 
of  the  rule  on  the  subject  appears  to  be  that 
each  case  is  goyemed  by  its  own  circum- 
stances, and  must  t>e  left  in  great  measure  to 
the  sound  discretion  of  the  court"  Danlell, 
3h.  Prac.  335;  Torrent  t.  HamUton,  95  Mich. 
159,  54  N.  W.  634.  We  do  not  think  the  bill 
xiiiltlfarions,  and  the  cause  is  remanded  with 
eave  to  defendants  to  answer  oyer.  The  de- 
iree  of  the  court  below  is  rerersed,  with  costs 
o  complainant  against  defendants  White. 

ORANT,  jr..  did  not  alt    The  other  Justices 
incurred. 


DROYEBS'   NAT.  BANK  T.  BLUB. 
Supreme  Court  of  Michigan.    June  30,  1896.) 

CSTICB  Ck>URT— WaIVIB   O*    BbROH— NlaOTIABLS 
NOTI — BOMA  FlSI  FDUOH&SB — CON'BIDBKATIOIf. 

1.  After  thr>  disagreement  and  discharge  of 
he  jury,  a  written  stipulation  proTiding  that  the 
Ase  might  be  aecided  by  the  Justice  upon  the 
>roofs  taken  upon  the  trial,  and  that  all  qnes- 
ions  raised  upon  the  trial  should  be  saved  to 
he  respectire  parties,  was  not  a  waiver  of  error 
a  the  admission  of  evidence  on  the  trial. 

2.  Where  plaintiff,  in  an  action  on  a  note, 
indertook,  hue  failed,  to  establish  that  it  pur- 
ifaascd  the  note  before  maturity  in  good  faith, 
iroof  of  fraud  by  the  payee  in  procuring  the 
tote  is  a  complete  defense,  unless  plaintiff 
bows  a  bona  hde  purchase. 

3.  A  mere  credit  given  by  a  bank  to  its 
tepositor  'for  a  notp  procured  by  fraud  does 
lot  constitute  a  purchase  for  value,  in  the  ab- 
ence  of  evidence  that  the  credit  was  ever 
rawn  upon,  or  that  the  account  of  which  it 
ecame  a  part  was  exhausted,  before  maturity 
t  the  note,  or  before  notice  of  the  fraud. 

Error  to  circuit  court,  Wexford  county; 
"red  H.  Aldrich,  Judge. 

Action  on  a  note  by  the  Drovers'  Natlon- 
1  Bank  against  George  W.  Blue.  A  Judg- 
ment for  pUlntifC,  rendered  by  a  Justice  of 
he  peace,  was  reversed  on  appeal  to  th« 
ircult  court,  and  plaintiff  brings  error.  Af- 
nned. 

H.  M.  Dunham,  for  appellant.  Sawyer  ft 
;lsltop,   for  appellee. 

v.67K.w.nu.ll— 70 


HOOKER,  J.  The  plaintiff  commenced 
this  action  in  Justice  court,  and  obtained 
Judgment,  which  was  rerersed  by  the  cir- 
cuit court  upon  certiorari.  It  Is  here  upon 
writ  of  error. 

The  case  was  first  tried  by  a  Jury,  the 
result  being  a  disagreement.  After  the  dis- 
charge of  the  Jury,  the  parties  stipulated 
in  writing  that  the  case  might  be  decided 
by  the  Justice  upon  the  proofs  taken  upon 
the  trial,  all  questions  raised  upon  such 
trial  to  be  saved  to  the  respective  parties, 
the  same  as  though  the  proceedings  upon 
such  trial  had  been  repeated  before  the  Jus- 
tice. The  stipulation  takes  the  case  out 
from  the  rule  laid  down  In  the  case  of  Hol- 
lenberg  v.  Shuttert,  47  Mich.  126,  10  N.  W. 
137.  The  action  was  upon  a  promissory 
note  executed  and  delivered  by  the  defend- 
ant to  the  Chicago  Supply  Company,  an  Il- 
linois coriraration.  The  plaintiff  offered  in 
evidence  the  note  (the  execution  being  ad- 
mitted), and  produced  testimony  to  the  ef- 
fect that  It  purchased  the  note  before  ma- 
turity from  the  Chicago  Supply  Company  in 
good  faith,  paying  $70  therefor,  by  credit- 
ing the  same  upon  the  bank  book  of  said 
company,  which  did  banking  with  the  plain- 
tiff. The  defendant  thereupon  offered  to 
show  that  the  note  was  procured  through  the 
fraud  of  the  Chicago  Supply  Company,  but 
this  proof  was  excluded,  on  the  ground  that 
It  must  first  be  shown  that  the  plaintiff 
was  not  a  bona  fide  purchaser.  Had  the 
plaintiff  merely  Introduced  the  note,  with 
proof  of  ownership  and  amount  due,  and 
rested,  the  testimony  offered  would  have 
been  admissible,  under  the  rule  that  the 
burden  of  showing  bona  fides  is  upon  the 
plaintiff  when  there  is  testimony  showing 
fraud  in  the  Inception  of  the  note.  Little 
y.  Mills,  98  Mich.  423,  57  N.  W.  266;  Rice 
v.  Rankans,  101  Mich.  3S5,  59  N.  W.  660. 
But  in  this  case  the  plaintiff  attempted  to 
show  a  bona  fide  holding;  and  it  Is  man- 
ifest that,  if  he  made  out  a  prima  facie 
case  of  such  holding,  no  amount  of  evidence 
of  fraud  In  the  inception  of  the  note  would 
be  of  any  avail,  until  such  prima  facie  case 
should  be  attacked  by  evidence  raising  a 
question  of  fact  in  relation  thereto.  And  in 
such  case  it  would  be  within  the  discretion 
of  a  court  to  require  such  evidence  before 
listening  to  evidence  upon  the  subject  of 
the  inception  of  the  note. 

If,  however,  the  plaintiff  did  not  make  out 
a  prima  facie  case  of  such  bona  fide  hold- 
ing, proof  of  fraud  by  the  payee  In  pro- 
curing the  note  would  have  been  a  com- 
idete  defense,  until  the  plaintiff  should  show 
i  a  bona  fide  purchase.  The  testimony  shows 
that  no  money  or  valuable  thing  passed  at 
the  time  of  the  purchase.  A  mere  credit 
was  giyen  by  the  bank  for  the  note,— a 
promise  to  pay,  in  other  words;  and  there 
is  nothing  to  show  that  this  credit  waa 
ever  drawn  upon,  or  that  the  account  of 
which  it  became  a  part  waa  exhausted,  be- 
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fore  the  maturity  of  the  note,  or  before  no- 
tice of  the  fraud.  This  did  not  show  the 
bank  to  be  a  purchaser  for  value,  within 
the  rule.  1  Daniel,  Neg.  Inst.  §  7796,  and 
cases  cited,  tIz.:  Dresser  v.  Construction 
Co.,  93  TJ.  S.  92;  Dougherty  v.  Bank,  93  Pa. 
St  227;  Bank  v.  Huver,  114  Pa.  St  216,  6 
AU.  141;  Mann  v.  Bank,  30  Kan.  412,  1 
Pac.  579;  Pox  v.  Bank.  30  Kan.  444,  1  Pac. 
789.  The  testimony  ofFered  was  therefore 
erroneously  excluded,  and  the  circuit  court 
was  right  In  reversing  the  judgment  of  the 
justice.  The  judgment  is  affirmed.  The 
other  Justices   concurred. 


WOBMPENBR  v.  KETCHUM. 
(Supreme  Court  of  Michigan.    June  30,  1886.) 

JUSTIOB  or  TBBPbaOB  —  AOJOaRSMBNT  — SOBPBN- 

8ION  or  Thial. 
The  Buspension  of  the  trial  of  a  case  by 
a  justice  from  noon  nntil  10  o'clock  the  fellow- 
ing  morning  is  not  an  "adjonmment,"  such  as 
is  provided  for  by  2  How.  Ann.  St  H  6899- 
6903,  and  which  is  required  by  section  7053 
to  be  entered  on  the  docket  with  a  statement  of 
the  time  and  place,  and  the  justice  does  not  by 
such  action  lose  jurisdiction,  though  the  place 
is  not  shown  by  the  docket  entry. 

Error  to  circuit  court,  Iron  county;  John  W. 
Stone,  Judge. 

Action  by  Fred  Woempener  against  Edward 
F.  Ketchum  before  a  justice  of  the  peace. 
There  was  judgment  for  plaintiff,  which  was 
afSrmed  by  the  circuit  court  and  defendant 
brings  error.     Affirmed. 

Julius  J.  Patek,  for  appellant  L  W.  Byers, 
for  appellee. 

HOOKER,  J.  The  defendant  removed  this 
cause  from  Justice  court  to  the  circuit  court 
by  certiorari,  where  the  Judgment  was  af- 
firmed. The  only  point  requiring  considera- 
tion is  whether  the  justice  lost  jurisdiction  by 
an  irregular  adjournment,  under  the  rule 
stated  In  the  case  of  Waldron  v.  Palmer 
(Mich.)  62  N.  W.  731.  The  defendant  was 
regularly  summoned,  but  chose  not  to  appear 
at  any  stage  of  the  proceedings.  The  plaintiff 
appeared  and  dec^red,  and  the  return  of  the 
Justice  shows  that  the  trial  was  commenced, 
and  the  plaintiff  was  sworn  and  testified,  and 
legal  questions  were  argued;  that  at  12 
o'clock  noon  the  cause  was  adjourned  and 
continued  until  the  succeeding  day  at  10 
o'clock;  that  the  reason  of  this  was  that  it 
was  necessary  to  suspend  for  dinner,  and  that 
the  justice  had  other  official  duties  to  perform 
during  a  part  of  the  afternoon,  and  he  desired 
time  to  look  up  some  legal  questions  beartng 
upon  the  case.  It  was  competent  for  the  jus- 
tice to  delay  proceedings  by  "holding  open," 
as  it  is  sometisies  called,  and  by  continuing 
and  adjourning  from  day  to  day,  during  the 
progress  of  the  trial,  and  if  there  is  no  abuse 
of  discretion,  he  did  not  lose  jurisdiction  there- 
by.   That  Is  w4iat  he  appears  to  have  done  in 


this  case,  and  It  matters  not  that  he  called  it 
an  adjonmment  In  his  docket  Technical!/ 
it  was  not  an  adjournment  provided  for  t? 
the  statute.  How.  Ann.  St  H  6899-6903.  hi 
the  case  of  Waldron  v.  Palmer  we  held  that 
the  docket  must  show  adjournments,  and  the 
place  to  which  they  are  made.  With  mndi 
reluctance  we  felt  constrained  to  follow  tli« 
letter  of  the  statute.  But  we  think  sectios 
7053,  which  controlled  that  case,  does  not  ex- 
tend to  the  continuances  for  a  few  hours,  or 
from  day  to  day.  See  Tiff.  Justice's  GaM». 
295,  and  cases  cited.  Stadler  ▼.  Moers.  9 
Mich.  268.  The  Judgment  of  the  circuit  com: 
is  affirmed. 


GRANT,  J.,  did  not  sit 
concurred. 


The  other  Justics 


OTJRTISS  V.  WITT. 
(Supreme  (Dourt  of  Michigan.    July  8,  189&) 

COLLBCTION  or  TAXES —  SbiZUKB  OP  Cbattbu - 
LiABiLiTT  or  Collbctok. 
A  tax  collector  is  not  liable  for  the  ni- 
ne of  a  chattel  which  was  seized  for  taxes  or- 
der a  warrant  fair  npon  its  face,  even  tbon;!i 
demand  for  the  return  thereof  be  made  befor> 
sale. 

Error  to  circuit  court  Ijenawee  eoimty: 
Victor  H.  Lane,  Judge. 

Trover  by  William  H.  CortlaB  agaii»! 
George  Witt  There  was  a  Jadcmant  for  d< 
feudant,  and  plaintiff  brings  error.    AiBnne<'. 

Mains  &  Malnb,  for  appeUant  Westenui 
&  Westerman,  for  appellee. 

HOOKER,  J.    The  plaintiff  brooght  trorer 
for  the  alleged  conversion  of  a    road  car 
which  the  defendant  seized  for  taxes  of  ttr 
plaintiff,  and  refused  to  return  to  the  plaintiff 
upon  demand.     We  think  that  the  wartu: 
was  fair  upon  Its  face,  and  a  full  protecttci 
to  the  defendant  in  his  seizure  of  the  or 
but  It  Is  claimed  that  it  was  not  a  protectkJ. 
to  him  after  demand,  as.  It  la  said,  that  tl: 
right  of  property,  and  not  a  mere  trespass.  > 
involved.    It  is  a  novel  proposition  that  a:. 
officer  may  saf^y  take  property  under  a  ai 
warrant,  for  the  purpose  of  sale,  but  if  d- 
mand  is  made  before  sale,  the  warrant  cea^-- 
to  protect  him,  and  he  sells,  or  even  has  '.- 
ctistody  of,  the  property  at  his   peril.    T:- 
plaintiff  contends  that   by  such   demand  ^ 
imposes  upon  the  defendant  the  burden  of  a^ 
certalnlng   the    validity   of   the    proceedi--"- 
for  the  imposition  of  the  tax.     If  this  i>  > 
counsel  has  made  a  discovery  which  wi'-  '• 
far-reaching,  and  will  make  the  sale  <vf  f-- 
Bonal  property  for  taxes  very  dangerous  ^-- 
ness.    The  authDrity  of  the  collector  does  r 
proceed  from  the  roll,  but  from  the  wami' 
That  Is  a  protection  to  him   in  seizins  :»- 
property  and  selling  the  same,  when  it  is  f^ 
upon  its  face     This  Is  a  rule  that  never  U^ 
been  departed  from  in  this  state,  ao  far  -- 
we  can  discover.    Tweed  v.  Metcalf.  4  Mic& 
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579;  Byles  v.  G^nnng,  52  Mich.  504,  18  N. 
W.  238;  Wood  t.  Thomas,  38  Mich.  686; 
Mo8s  y.  GnmmliigB,  44  Mich.  339,  6  N.  W. 
843;  Bird  t.  Perkins,  33  Ml<A.  28.  Indeed, 
the  importance  of  the  collection  of  the  public 
revenue  was  thought  sufficient  reason  for 
denying  to  individuals  the  right  of.  trying 
the  question  of  the  regularity  of  tax  proceed- 
ings anterior  to  the  warrant,  upon  replevin, 
and  a  statute  prohibits  the  replevin  of  prop- 
erty seized  by  virtue  of  any  tax  warrant  in 
pursuance  of  any  law  of  this  state.  This 
court  has,  however,  sustained  actions  of  re- 
plevin in  two  or  three  cases  where  the  tax 
was  levied  upon  property  under  circumstances 
showing  that  such  levy  was  not  in  pursuance 
of  any  law  of  this  state.  Such  cases  are  Le 
Roy  V.  Railroad  Co.,  18  Mich.  239;  McCoy  v. 
Anderson,  47  Mich.  502,  11  N.  W.  290;  Hood 
V.  Judklns,  61  Mich.  583,  28  N.  W.  689;  Lan- 
tls  V.  Relthmiller,  95  Mich.  47,  54  N.  W.  713. 
Bat  they  cannot  be  applied  to  this  case,  as 
it  is  not  within  their  rule.  The  judgment  Is 
affirmed.    The  other  Justices  concurred. 


HOFFMAN  T.  SIMPSON  et  aL 

(Supreme  Court  of  Michigan.    July  8,  1896.) 

Bviub:9cb  or  Mabriaue— Sovficibnct. 

Thf  testimony  of  persons  who  had  long 

Icnown  H.  and  S.  that  they  were  generally  re- 

Euted  to  tie  married,  and  had  lived  together  and 
eld  themselves  out  as  husband  and  wife  for 
many  years,  and  that  K.  had  grown  up  in  the 
family,  and  was  always  called  "daughter"  by 
the  parties,  who  had  no  other  children,  so  far 
as  known  to  witnesses,  was  prima  facie  suffi- 
cient to  show  the  legitimacy  and  sole  heirship 
of  K. 

Error  to  circuit  court,  Crawford  county; 
Nelson  Sharpe,  Judge. 

Replevin  by  John  M.  HofTman  against  Wil- 
liam H.  Simpson  and  others.  From  a  judg- 
ment for  defendants  on  a  verdict  directed 
by  the  court,  plaintiff  brings  error.  Re- 
versed. 

Phillips  &  Jenks,  for  appellant,  cited  Proc- 
tor V.  Blgelow,  38  Mich.  282;  Fulkerson  v. 
BoLmes.  U7  U.  S.  389,  6  Sup.  Ct  780;  Ja<*- 
son  v.  King,  5  Cow.  237;  Eaton  v.  Tall- 
madge,  24  Wis.  217;  Ja.ckson  v.  Cooley,  8 
Johns.  123;  Denoyer  v.  Ryan,  24  Fed.  77; 
McClaskey  v.  Barr,  47  Fed.  168;  Elliott  v. 
Pelrsol,  1  Pet  328;  Mason  v.  Fuller,  45  Vt. 
29;    Backdahl  v.  Lodge  (Minn.)  48  N.  W.  454. 

M.  J.  Connine,  for  appellees. 

HOOKER,  J.  The  plaintiff  appeals  from 
an  adverse  directed  verdict  in  replevin  of 
log:a,  depending  on  plaintiff's  title  to  land 
from  which  they  were  cut  His  documenta- 
ry evidence  of  title  consisted  of  a  cerUfled 
copy  of  the  patent  of  the  state  of  Michigan 
to  William  Sanborn  of  the  premises,  dated 
Is  1878,  and  a  qaitdalm  deed  dated  in  Jan- 
uary, 1882,  from  Kate  Sanborn  Jenks  to  the 
plaintiff  and  Frank  Hoffman,  and  a  quit- 
claim deed  dated  in  April,  1892,  to  the  plain- 


tiff. The  admission  of  these  deeds  being  ob- 
jected to,  plaintiff's  counsel  introduced  tes- 
timony which  be  claimed  tended  to  prove 
that  William  Sanborn  and  Nancy  Howard 
were  married  and  lived  in  Port  Huron,  and 
that  Kate  Sanborn  was  their  daughter  and 
sole  heir  at  law,  and  that  WlUlam  Sanborn 
died  Intestate.  The  court,  however,  thought 
this  testimony  insufficient  to  sustain  the 
claim  that  Kate  Sanborn  had  title,  and  re- 
fused to  admit  the  deed  from  her  In  evi- 
dence. The  case  therefore  is  resolved  Into 
the  question  whether  there  was  prima  facie 
evidence  that  Kate  was  the  legitimate 
daughter  of  William  Sanborn.  The  evidence 
may  be  summarized  as  follows:  The  plain- 
tiff testified  that  he  knew  William  Sanborn 
and  Nancy  Howard  before  theif  alleged  mar- 
riage; that  both  resided  in  Port  Huron, 
where  be  lived;  and  that  after  a  time,  and 
before  the  war,  it  was  reported  that  they 
had  married.  They  had  lived  together  at 
Port  Huron,  and  they  had  passed  and  been 
known  as  husband  and  wife  since.  Wil- 
liam Li.  Jenks  testified  that  he  knew  WiUiam 
and  Nancy  Sanborn  for  28  or  30  years,  and 
that  they  lived  together  In  Port  Huron,  and 
held  themselves  out  as  husband  and  wife, 
and  were  so  regarded  in  the  community: 
that  he  knew  the  daughter,  Kate,  26  or  28 
years,  which  was  about  her  age;  and  that 
she  was  always  called  "daughter"  by  Wil- 
liam and  Nancy  Sanborn.  Kate  was  the 
wife  of  the  witness'  brother.  On  cross-ex- 
amination, the  witness  emphasized  the  fore- 
going by  saying  that  Kate  grew  up  in  the 
family,  and  that  the  parties  had  no  other 
children  to  his  knowledge,  and  he  would 
have  known  It  If  they  had.  The  court  there- 
upon struck  out  the  deed,  on  the  grounds: 
"(1)  Lack  of  proof  of  marriage;  (2)  that 
there  was  no  proof  that  Kate  was  the  legit- 
imate daughter  or  heir  of  William  Sanborn, 
and  not  an  adopted  daughter."  Counsel  for 
defendants  claim:  "In  order  to  go  to  the 
jury,  there  should  have  been  some  legal 
proof  upon  these  four  points,  viz.:  (1)  The 
marriage  of  WiUiam  Sanborn  and  Nancy 
Howard  at  a  time  prior  to  the  birth  of  Kate 
Sanborn  Jenks;  (2)  that  Kate  Sanborn  Jenks 
was  their  child,  and  the  child  of  both  of 
them,  born  in  lawful  wedlock;  (3)  that  Kate 
Sanborn  Jenks  was  their  only  child;  (4) 
that  ICate  Sanborn  Jenks  solely  took  the  land 
by  will,  or  that  William  Sanborn  died  intes- 
tate, and  she  alone  took  by  descent." 

We  think  the  evidence  of  marriage  and  the 
presumption  of  legitimacy  sufficient  to  make 
a  prima  facie  case,  and  we  are  as  well  sat- 
isfied that  there  is  no  presumption  that  the 
Sanborns  had  other  children,  or  that  San- 
bom  died  Intestate.  See  Proctor  v.  Blgelow, 
88  Mich.  282,  and  other  cases  cited  in  appel- 
lant's brief.  The  Judgment  Is  reversed,  and 
a  new  trial  ordered. 

GRANT,  J.,  did  not  sit  The  other  jHStices 
concuned. 
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JOHN  T.  NOTE  MANUP'Q  CO.  t.  THREAD 
FLOUKING-MILLS  CO.  et  al. 

(Sapreme  Court  of  Michigan.  July  8, 1896.) 
Mbohanio'r  Lib»— Tihb  or  Filing  Notiob. 
Complainant  contracted  to  build  a  mill 
for  defendants,  but,  the  work  not  proving  sat- 
isfactory, he  agreed  to  futnish  a  pair  of  larger 
rolls,  and  to  get  a  miliwright  to  set  them  up. 
Subsequently  a  settlement  was  had  wherein  a 
deduction  from,  the  contract  ^rice  was  made  in 
order  to  pay  the  millwright,  who  was  to  be 
engaged  by  defendants  to  place  additional  ma- 
chinery, and  complainant  took  a  paper  recit- 
ing the  receipt  of  certain  notes  in  full  settle- 
ment, and  that,  in  consideration  of  such  set- 
tlement, complainant  agreed  to  furnish  8x24 
rolls  in  exchange  for  9x18  rolla  then  in  the  mill. 
A  few  days  later  defendants  wrote  asking  for 
9x30  rolls,  stating  that  they  would  pay  the 
diffvence,  and  the  proposition  was  accepted  by 
complainant,  and  the  rolls  furnished.  Heid, 
that  the  last  rolls  furnished  and  the  work  done 
by  the  millwright  in  setting  them  up  was  pur- 
suant to  a  new  and  independent  co'ntract,  which 
could  not  keep  alive  any  right  of  lien  under  the 
original  agreement. 

Appeal  from  circuit  court,  Genesee  county, 
in  chancery;   Charles  H.  Wlsner,  Judge. 

BUI  by  the  John  T.  Noye  Manufacturing 
Company  against  the  Thread  Flouring-Mllls 
Company  and  others  to  establish  a  mechan- 
ic's lien.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Affirmed. 

Blrney  Hoyt,  for  appellant  Edward  S. 
Lee,  for  appellees. 

HOOKER,  J.  The  complainant  buUt  a 
flouring  mill,  upon  a  contract  with  the 
Thread  Flonring-Mills  Company  of  Flint  In 
November  they  started  it  for  trial,  and  it  did 
not  prove  satisfactory  to  the  otrners,  and  the 
complainant  agreed  to  furnish  a  iMiir  of  9x24 
rolls  to  take  the  place  of  those  previously  fur- 
nished, and  to  get  a  local  millwright' a  Mr. 
Bishop,  to  fix  some  of  the  machinery,  and  to 
make  right  an  inadequate  belt  and  some  loose 
cogs,  all  of  which  Mr.  Bishop  was  to  do.  On 
January  2, 1894,  the  parties  met  again,  when, 
as  stated  by  the  complainant's  agent  a  def- 
inite agreement  was  reached.  He  testified 
that  there  was  a  clause  In  the  contract  under 
which  the  owners  were  to  be  made  satisfied, 
and  on  this  occasion  he  furnished  the  witness 
with  the  data  of  alterations  required  to  make 
the  mill  satisfactory;  that  the  witness  made 
an  allowance  in  the  settlement  for  a  sum  to 
pay  for  the  work  of  Mr.  Bishop,  who  was  to 
be  engaged  by  the  owners  to  place  additional 
machinery  and  make  specified  alterations. 
At  the  same  time  witness  took  the  following 
paper:  "Flint  Mich.,  January  2d,  1893  [con- 
ceded to  be  1894J.  Received  of  the  Thread 
Flouring-MillB  Co.  twenty-eight  hundred 
($2,800)  dollars,  in  three  notes,  payable  in 
two  (2),  four  (4),  and  six  (6)  months.  In  fuU 
settlement  for  all  claims  accruing  through 
the  furnishing  of  machinery  and  labor  for 
their  mill,  elevator,  and  engine.  In  consider- 
ation of  the  above  settlement  we  agree  to  fur- 
nish one  stand  of  9x24  double  rolls  in  ex- 


change for  the  stand  of  9x18  rolls  now  in  the 
mill.  The  John  T.  Noye  Mfg.  Co.,  per  Wm. 
H.  Snyder."  Upon  tbls  occasion  the  notes 
above  described  were  executed  and  delivered 
to  the  complkinant's  representattve.  On  Jan- 
uary 8, 1891,  the  mill  owners  seat  tbe  follow- 
ing letter  to  complainant:  "Flint,  lUcta..  Jany. 
8th,  1894.  John  T.  Noye  MannfactniiJic 
Company,  Buffalo,  N.  T.— CSents:  Instead  of 
sending  the  stand  of  9x24  rolls,  we  wish  yoo 
would  dend  a  stand  of  9x30,  to  be  used  for  onr 
first  brake.  We  will,  of  course,  pay  the  dif- 
ference in  cash.  We  will  then  have  the 
9x24,  now  first  brake,  recut  for  the  5th  brake 
or  bran  rolls,  and  wiU  return  or  buy  the  9xl&. 
We  are  very  anxious  to  have  the  roUa  here 
when  Mi.  Dewitt  gets  here.  W^Ul  yon  not 
make  a  great  effort  to  get  them  off  «iaick? 
Truly  yours.  Thread  Flonring-MUls  0>mpaii;, 
C.  M.  Harris."  This  was  accepted,  and  roils 
furnished  accordingly,  the  same  arriring  in 
February.  Subsequently  the  mill  was  de- 
stroyed by  fire,  and  complainant  now  aaserti 
a  Hen  upon  some  of  the  machinery  for  a  bal- 
ance due  on  the  contracts  to  baild  and  fur- 
nish the  machinery  for  the  mlU.  If  the  fn^ 
nlshing  of  the  last  roU,  and  the  work  settins 
it  done  by  Mr.  Bishop,  can  be  said  to  have 
been  performed  under  the  orisinal  contracts. 
the  proceedings  are  In  time.  If  not,  they  are 
too  late.  We  are  of  the  opinion  that  ibtj 
were  not  thus  performed,  but  tbat  tbe  panie* 
settled .  on  January  2d,  and  made  a  new  con- 
tract by  which  the  complainant  was  relieveJ 
of  further  service  under  the  original  con- 
tracts, In  consideration  of  a  deduction  made 
from  the  contract  price,  and  an  agreemeni  u.- 
furnish  new  rolls,  which  last  was  again 
changed  by  an  arrangement  to  Bubstit1ltI^ 
still  larger  rolls.  Our  view  of  the  case  air- 
cords  with  that  of  the  learned  circuit  jud» 
who  tried  the  cause,  and  his  decree  dismi>s- 
Ing  the  bill  Is  therefore  atlirmed.  with  cosu. 


GRANT,  J.,  did  not  sit 
concurred. 


The  other  Justices 


STANCE  V.  GOSSE. 
(Sapreme  Court  of  Michigan.    Jnly  8,  1S9&) 

ReHtrEsTATB   AOBSTS— COM3II98tOX». 

Defendant  gave  to  an  ajtent  an  o?::'-: 
for  the  sale  of  land  on  commiaaion,  and  tw 
agent  found  a  purchaser,  who  entered  inu-  i 
land  contract  with  defendant  wherebT  i^< 
premises  were  to  be  conveyed  as  soon  as  an  x  - 
stract  was  furnished  showing  good  title  is  -v 
grantor.  The  altstract  famished  did  not  $.''  • 
a  good  marketable  title  in  defendant  aai  'm 
purchaser  refased  to  complete  his  coLtn 
ueld,  that  the  agent  was  entitled  to  his  a  ^ 
mission. 

Error  to  circuit  court  Wayne  cocetj 
(3eorge  S.  Hosmer,  Judg& 

Action  by  Edward  Stange  against  A» 
thony  Gosse  to  recover  money  paid  oa  * 
contract  for  the  purchase  of  land,  and  '' 
real-estate  commlniona  due  under  a  cus- 
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tract  with  plaintiff's  assignor.  By  direc- 
tion of  the  conrt,  plaintiff  recovered  a  ver- 
dict for  the  amount  paid,  but  not  for  the 
commlBslona,  and  be  brings  error.  Re- 
versed. 

On  March  4,  1893,  the  defendant  and  his 
wife  executed  and  delivered  to  Charles 
Cohn  an  option  for  the  sale  of  a  farm  of 
SO  acres,  for  the  sum  of  $24,000,  the  option 
to  expire  March  11,  1893.  The  terms  of  the 
Bale  were  to  be  $500  down,  balance  to  be 
paid  after  the  papers  were  examined.  Ck>hn 
was  to  receive  2  per  cent,  from  the  amount 
for  his  services.  Upon  the  margin  was 
written:  "$12,000.  Balance,  with  6  per 
cent.,  on  or  before  Ave  years."  March  18, 
1S93,  Cohn  assigned  and  transferred  to 
plaintiff  all  his  right,  title,  and  interest  In 
and  to  the  said  contract  and  option.  Im- 
mediately after  the  execution  of  this  option, 
Cohn  negotiated  with  plaintiff  for  the  pur- 
chase of  the  property;  and  on  March  8tb 
a  land  contract  was  entered  into  between 
defondant  and  his  wife  and  the  plaintiff, 
by  which  the  defendant  agreed  to  sell  the 
land  to  him  for  $24,000,-^500  to  be  paid 
on  the  delivery  of  the  contract,  $7,500  "with- 
in 60  days  from  date,  or  as  soon  as  a  Bur- 
ton abstract  is  furnished  showing  a  good 
and  perfect  title  in  said  grantors,  and  the 
balance  of  $16,000  within  Ave  years  from 
date."  This  contract  was  drawn  by  Wil- 
liam Look,  an  attorney,  who  appears  to 
have  acted  for  both  parties  In  so  doing. 
When  the  abstract  was  furnished.  It  did 
not  show  a  perfect  title  In  the  defendant. 
The  original  title  stood  in  Francis  Groese, 
vrho  obtained  it  from  the  United  States  in 
3833.  Francis  Oosse  was  dead,  but  his  es- 
tate had  not  been  probated,  and  there  was 
therefore  no  record  determination  of  heir- 
ship. He  left  a  widow  and  several  chil- 
dren, one  named  Anthony  Gosse,  the  father 
of  defendant  Anthony  Gosse  died  intes- 
tate. In  1866,  leaving  a  widow,  who  was  ap- 
pointed administratrix.  A  bond  and  inven- 
tory were  filed,  but  no  further  proceedings 
were  had,  and  it  does  not  appear  of  rec- 
ord who  were  his  heirs.  Five  hundred  dol- 
lars was  paid  upon  the  execution  of  the 
contract  The  defendant  did  not  have  a 
good  and  perfect  title  of  record,  and  could 
not,  therefore,  enforce  the  contract  against 
the  plaintiff  without  furnishing  such  a  ti- 
tle. This  was  not  done,  and  subsequently 
the  plaintiff  instituted  this  suit  to  recovra 
the  $.500  paid,  and  the  commission.  The 
court  directed  a  verdict  for  the  plaintiff  for 
the  amount  paid,  but  held  that  he  was  not 
entitled  to  the  commission. 

Thomas  S.  Jerome,  for  appellant  Wil- 
kinson &  Post  for  appdlee. 

GRANT,  3.  (after  stating  the  facts).  The 
objection  made  by  the  defendant  to  the  re- 


covery for  the  commission  Is  that  neither  a 
complete  sale  nor  an  enforceable  contract 
was  made,  and  that  the  contract  was  made 
nonenforceable  by  the  insertion  of  the 
clause  as  to  an  abstract  showing  a  perfect 
title,  and  In  this  respect  differed  from  the 
sale  which  C!ohn  was  authorized  by  his  op- 
tion to  effect  The  theory  of  the  plaintiff 
Is  that  In  every  land  contract  where  the 
contrary  intent  Is  not  expressed,  an  agree- 
ment Is  implied  to  give  a  good  title,  clear 
•f  all  defects  and  incumbrances;  that  be 
had  fully  compiled  with  his  option  In  se- 
curing a  purchaser;  that  the  failure  to  com- 
ply with  the  contract  of  sale  was  the  fanlt 
of  the  defendant;  and  that  he  had  earned 
his  commission  when  he  had  brought  a  pur- 
dtaser  and  the  contract  was  executed.  The 
abstract  produced  did  not  show  a  good, 
marketable  title  in  the  defendant.  Titles 
to  land  asnally  appear  of  record.  Parties 
rely  upon  the  record  or  upon  abstracts 
thereof  in  making  purcnases.  In  every  land 
I  contract  the  vendor  Impliedly  agrees  to  con- 
I  vey  a  good,  marketable  title.  This  should 
appear  by  titles  of  record  or  title  deeds  un- 
recorded, or  by  due  proof  of  heirship  where 
title  is  thus  obtained.  A  vendee  does  not 
agree  to  buy  lawsuits,  nor  to  rely  upon  ad- 
verse possession  in  the  vendor.  The  ab- 
stract showed  an  undivided  one-seventh  in- 
terest In  this  land  outstanding,  and  the  pa- 
rol testimony  showed  that  the  title  to  this 
was  in  Jobm  Gosse,  the  son  of  Francis 
Gosse.  The  record  in  this  case  does  not 
conclusively  show  that  John  Gosse  was 
i  dead,  or  that  he  never  married.  Defend- 
I  ant  first  testified  that  he  did  not  know 
<  whether  his  uncle  John  was  ever  married, 
and  that  he  had  heard  that  he  was  dead. 
I  He  afterwards  testified  that  he  was  not 
married.  Plaintiff  was  not  required  to  ac- 
cept a  deed  from  the  defendant  under  such 
defect  In  the  title."  Whether  the  defendant 
would,  in  any  event,  be  required  to  show 
a  good  title  by  the  record  in  the  office  of 
the  register  of  deeds,  we  need  not  deter- 
mine. It  was  reasonable  that  he  should 
contract  to  do  so.  Parties  do  not  usually 
buy  without  proof  of  such  record  title.  De- 
fendant has  made  no  case  which  would  be 
a  defense  even  if  the  contract  did  not  pro- 
vider that  the  abstract  should  show  a  per- 
fect title.  He  dealt  with  Mr.  Cohn  upon 
the  assumption  that  he  had  a  good  title. 
The  failure  was  not  the  fault  of  Mr.  Cohn 
or  of  plaintiff.  We  therefore  think  that  the 
defendant  was  not  In  position  to  defend 
against  his  contract  for  commission  by  this 
provision  of  the  contract  to  sell.  Under  the 
record  as  It  now  stands,  the  plaintiff  was 
estitled  to  judgment  for  the  commission, 
as  well  as  for  the  part  of  the  purchase 
price  paid.  Judgment  reversed,  and  new 
trial  ordered.  The  other  justices  con- 
curred. 
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BEAUFAIT  T.  DOLSON  et  aL 
(Snpreme  Court  of  Michigan.    July  8, 1896.) 
Appeal— Rbtibw  or  CoNrLicTiNO  Btidenob— Ad- 
verse PossBssioM — What  Uoxstitutbs. 

1.  Findings  of  the  court  on  conflicting  evi- 
dence will  not  be  disturbed. 

2.  Evidence  that  the  grantee  in  a  deed 
from  one  who  had  no  title  to  the  land  failed 
to  take  possession  thereunder,  but  that  the  real 
owner  of  the  property  was  in  possession,  and 
that  the  grantor  remained  with  her  under  an 
agreement  for  support,  without  evidence  that 
such  grantor  remained  under  any  arrangement 
with  the  grantee,  fniled  to  show  adverse  pos- 
session by  such  grantee. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Robert  E.  Frazer,  Judge. 

Bill  by  Cleantbe  M.  Beaufalt  against  Ann 
Dolson  and  others  to  ^et  title.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Affirmed. 

Complainant  claims  to  be  the  owner  in  fee 
of  the  land  described  in  the  bill  of  complaint, 
the  object  of  which  Ib  to  quiet  her  title.  She 
claims  title  by  a  deed  executed  by  one  Harriet 
E.  Dolson,  February  19,  1877,  to  William 
Beaufalt,  whom  complainant  afterwards  mar- 
ried; and  by  deed  from  Beaufalt  to  ber,  exe- 
cuted June  11,  1881,  and  recorded  June  6, 
1893.  The  deed  to  Beaufalt  described  the 
grantor  as  "Harriet  E.  Dolson,  sometimes 
called  Harriet  Aim  Dolson."  It  is  signed  by 
her  mark.  It  is  claimed  by  the  complainant 
that  the  Mrs.  Dolson  who  signed  the  deed  wns 
the  owner  of  the  property.  It  la  claimed  by 
the  defense  that  she  was  not  the  owner  of  the 
property,  but  that  It  was  owned  by  Harriet  B. 
Dolson,  the  aunt  of  defendant  Whitehead, 
and  the  daughter  of  Ann  Dolson,  the  old  lady 
who  executed  the  deed,  and  then  resided  upon 
the  property  with  her  daughter.  Harriet  E. 
Dolson  died  In  1874.  It  is  also  claimed  that 
upon  the  death  of  Harriet  it  was  arranged 
that  the  grandmother,  Ann  Dolson,  should  live 
In  the  house  upon  the  property.  It  does  not 
appear  that  Mr.  Beaufalt  paid  any  considera- 
tion, unless  there  was  an  agreement  that  he 
should  take  care  of  the  old  lady.  Ann  Dol- 
son lived  In  the  house  until  1881,  when  she 
was  removed  to  the  house  of  the  Little  Sisters 
of  the  Poor  by  Mr.  Beaufalt,  who  contributed 
to  her  support  while  there.  She  died  about 
2^  years  after  such  removal,  being  then  more 
than  100  years  of  age.  Proofs  were  taken  In 
open  court,  and  the  bill  dismissed. 

F.  W.  A.  Kurtb  and  S.  W.  Burroughs,  for 
appellant.  T.  E.  Tarsney  and  W.  W.  Wick- 
er, for  appellees. 

GRANT,  J.  (after  stating  the  facts).  Com- 
plainant claims  title  in  fee  by  the  deed  exe- 
cuted by  Harriet  B.  Dolson,  but  that.  If  the 
deed  Is  not  valid,  she  and  her  grantor  have 
been  in  adverse  possession  for  more  than  15 
years  prior  to  the  commencement  of  this  suit, 
which  possession  gives  her  a  good  title.  The 
circuit  judge  filed  a  written  opinion,  in  which 
be  said:     "From  the  evidence,  I  am  satisfied 


that  the  title  to  this  property  was  in  Harriet 
B.  Dolson,  and  that  the  old  lady  known  u 
Ann  Dolson  never  bad  any  title  of  any  Uiid 
to  the  property;  and  therefore  aaj  convey- 
ance from  her  to  the  complainant  carried  witli 
It  no  title  whatever."  The  Identity  of  tlw 
person  executing  that  deed  Is  tbe  importaat 
question  of  fact  The  judge  saw  tbe  wit- 
nesses, and  the  issue  depends  upon  tbe  credit 
to  be  given  to  them.  Inasmuch  as  there  j 
a  direct  conflict,  we  are  not  disposed  to  dis- 
sent from  this  finding  of  fact  Tbe  oonrt  very 
properly  held  that  there  was  no  sach  adverse 
possession  as  the  law  requires.  Mr.  Beaufait 
did  not  take  possession.  Ann  Dolson  re- 
mained in  possession,  with  nothing  to  indica:e 
tliat  she  was  occupying  under  any  arrange- 
ment with  Beaufalt.  She  remained  in  posses- 
sion under  an  arrangement  with  Harriet  E. 
Dolson.  The  heirs  of  Harriet  B.  Dolaon  had 
the  right  to  assume  that  tbe  same  relation  con- 
tinued until  there  was  some  notorloua,  open, 
and  hostile  act  of  possession  on  tbe  part  of 
Beaufalt  The  decree  dismissing  tbe  bin  to 
affirmed,  with  costs.  The  other  Justioea  coo- 
curred. 


DBLAVAN  V.  WRIGHT  et  al. 
(Snpreme  Court  of  Michigan.    Jaly  8.  189G.' 

Fbacdulent  Ck)svErANOE— What  Cosbtitctes— 
Parol  Laud  Costract— Part  Perfokm- 

ASOB— Statute  op  FKAros. 
L  A  deed  will  not  be  declared  frandnien- 
as  to  a  creditor  of  the  grantor,  where  it  ap- 
pears that  such  creditor  knew  of  the  deed  as 
soon  as  it  was  made,  but  that  the  grantee  was 
ignorant  of  the  creditor's  claim  for  two  years 
after  the  execution  of  the  deed,  and  that  lb>' 
couBideration  paid  exceeded  the  value  of  tlK 
property. 

2.  Part  performance  of  a  parol  contract  re 
lating  to  land  takeo  it  ont  of  the  statute  o; 
frauds. 

Appeal  from  circuit  court,  Gratiot  county, 
in  chancery;  Stearns  P.  Smith,  Judge, 

Action  by  Henry  A.  Delavan,  administrator 
of  the  estate  of  Nicholas  Demoray,  deceased, 
against  Charles  E.  Wright  and  anothrr 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Reversed. 

Stone  &  Salter,  for  appellants.  B.  H.  &  L. 
B.  Sawyer,  for  appellee. 

HOOKER,  J.  Nicholas  Demoray,  bein^ 
the  owner  of  a  farm  which  was  Ineumbert  1 
by  a  mortgage  of  $1,000  that  he  was  unabl ' 
to  pay,  and  upon  which  interest  for  two  year^ 
was  due,  to  avoid  the  loss  of  bis  home  through 
a  threatened  foreclosure,  deeded  the  place  u 
the  defendants,  upon  the  oral  promise  ci 
Charles  Wright  to  pay  the  debt  aecnred  by 
the  mortgage,  and  to  provide  a  home  for  XicL- 
olas  Demoray,  who  was  then  approaching  $>i 
years  of  age,  and  his  wife  for  the  remainder 
of  their  lives.  The  defendant  Charles  WrigU: 
paid  the  mortgage  in  part  and  caused  a  friend 
to  obtain  it  by  assignment  for  bUn,  and  al- 
lowed Nicholas  Demoray  to  rMnain  upon  th< 
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Ince  uutll  bis  death.  Ilis  widow  liVed  there 
^ith  her  son  (or  two  years  longer,  when  de- 
piidants  let  the  farm,  offeriD£  to  Mrs.  Nlch- 
Ifts  Domoray  a  home  in  Illinois,  or  to  furnish 
cr  a  home  by  herself,  which  she  declined  to 
ccept.  Defendants  made  some  Improve- 
aents  upon  the  premises,  and  paid  taxes  and 
asurance,  amotmtlng,  with  the  amount  of  the 
Qortgage  paid  and  assumed,  to  nearly  $1,000. 
>efendant  Amanda  Wright  was  the  daughter 
■f  Nicholas  Demoray,  aad  wUe  of  her  co-de- 
endant.  The  deed  was  executed  and  dellv- 
ired  February  4,  1888.  Nicholas  Demoray 
lied  in  1890.  The  complainant  claimed  to  be 
L  creditor,  and  was  appointed  administrator 
in  or  about  October  24, 1883.  CSommlssionera 
>ii  claims  were  appointed,  and  the  only  claim 
lied  was  one  by  the  complainant  on  a  note; 
■Jne  amount  claimed  being  $200.  It  was  ad- 
3iitted  on  the  hearing  of  this  cause  that  the 
:lalm  was  allowed  by  the  commissioners. 
riiis  bill  was  filed  under  How.  Ann.  St  {  5884, 
CO  reach  the  land  in  question,  upon  the  ground 
tbat  it  was  a  frand  upon  the  complainant  who 
appears  to  haye  been  the  only  creditor.  At 
tlie  time  the  conveyance  was  made,  and  for 
t-wo  years  thereafter,  the  defendants  appear 
lo  have  been  Ignorant  of  complainant's  claim, 
iilthongh  complainant  learned  of  the  convey- 
nnce  soon  after  it  was  made.  Conflicting  evi- 
dence was  given  as  to  the  value  of  the  prem- 
ises, but  In  our  opinion  the  amount  paid  out 
and  assumed  by  Wright,  with  Interest,  would 
exceed  the  sum  that  the  premises  are  worth, 
without  considering  the  question  of  his  obll- 
pratlon  to  provide  for  Mrs.  Nicholas  Demoray 
for  the  remainder  of  her  life.  The  contention 
that  this  contract  was  void,  because  oral,  can- 
not preclude  the  court  from  considering  the 
I'qnitles  of  the  parties  under  it.  In  view  of  the 
fact  that  the  parties  hare  entered  upon  the 
performance  of  It,  and  performed  many.  If 
not  most,  of  its  obligations.  In  our  opinion 
the  complainant  has.  failed  to  sustain  his 
claim  of  fraud.  The  decree  of  the  circuit 
fourt  Is  reversed,  and  the  bill  dismissed,  with 
costs  of  both  courts,  to  be  taxed  against  the 
complainant  personally.  The  other  Justices 
concurred. 


MATTHEWS  v.  LAKE  SHORE  &  M.  S. 
RY.  CO. 

(Supreme  Court  of  Michigan.    July  8,  1896.) 

K4II.R0AD  Companies— Right  op  Wat— Abahdon- 

MBNT— ADVBIUB  FoilSBSSIOIT. 

After  a  right  to  use  land  as  part  of  its 
right  of  way  bad  oeen  granted  to  a  railroad 
company,  such  company  fenced  its  right  of  way 
excluding  such  land;  and  thereafter  the  grant- 
or conveyed  the  land  to  plaintiff,  who  inclosed 
trhe  same,  and  used  it  for  crops  and  pasturage, 
openly  and  continuottsiy,  without  the  assent  of 
tiie  company,  for  more  than  15  years.  Hdd, 
that  plaintiff  acquired  title  by  adverRe  posses- 
Eiion. 

Error  to  circuit  court,  Monroe  county;   Ed- 
ward D.  Klnne,  Judge. 


Action  by  Daniel  A.  Matthews  agulnst  the 
Lalce  Sh(»e  &  Michigan  Southern  Railway 
Company.  Judgment  for  plaintifl,  and  de- 
fendant brings  error.    Affirmed. 

G.  B.  Weaver  and  Ira  R.  Grosvenor  (George 
C  Greene  and  O.  G.  Getzen-Danner,  of  coun- 
sel), for  appellant  Landon  &  Lockwood,  for 
appellee. 

MONTGOMERY,  J.  In  July,  1871,  the  pred- 
ecessor of  the  defendant  company  obtained 
a  right  of  way  for  a  railway,  100  feet  in 
width,  being  50  feet  on  each  side  of  the  sur- 
veyed line,  extending  through  the  land  upon 
which  the  village  of  Carleton  Is  now  situated. 
In  October,  1872,  Charles  A.  Kent  conveyed  to 
the  railway  company  and  Its  successors  the 
right  to  enter  upon  and  erect,  maintain,  and 
operate  its  railroad  and  appurtenances  in  and 
upon  a  strip  50  feet  In  width,  lying  south  of 
the  first-named  100-foot  strip.  Subsequently, 
and  on  the  7th  of  April,  1875,  Kent  conveyed 
40  acres  of  land  to  the  piaintUT,  which  in- 
cluded the  lands,  the  right  of  way  over  which 
was  last  deeded  to  the  railroad  company. 
This  deed  was  a  quitclaim  and  was  recorded 
April  10,  1875.  During  the  summer  of  1874 
the  raUroad  company  built  a  fence  on  the 
south  side  of  the  first  100-foot  strip,  past  the 
land  in  question.  In  November,  1876,  the 
plaintiff  inclosed  all  the  land  south  of  the 
fence  with  the  remaining  portion  of  his  40, 
and  has  since  continued  to  use  the  land  for 
crops,  grass,  and  pasturage,  until  the  time  of 
the  alleged  trespass.  The  defendant,  hi  1804, 
extended  the  fence  so  as  to  Include  the  50 
feet  south  of  the  first  right  of  way,  being 
parcel  of  the  40  acres  deeded  to  the  plaintiff. 
The  plaintiff  thereupon  brought  this  action  of 
trespass.  On  the  trial  It  appeared  that  the 
plaintiff  had  occupied  the  lands,  as  above 
stated,  for  more  than  15  years,  without  any 
assent  by  the  railway  company.  The  circnit 
Judge  instructed  the  Jury  that  the  plaintiff 
had  acquired  title  by  adverse  possession.  The 
defendant  brings  error,  and  contends  that  the 
occupancy  of  the  plaintiff  was  not  such  as  to 
ripen  into  a  title,  for  the  reason  that  the 
plaintiff  had  the  right  to  occupy  the  land, 
and  use  it  for  any  purpose,  as  long  as  its  use 
was  not  deemed  necessary  by  the  railroad 
company.  The  precise  question  involved  was 
recently  determined  by  the  supreme  court  of 
Illinois  in  the  case  of  Railroad  (3o.  v.  O'Con- 
nor, 154  111.  550,  39  N.  E.  563.  The  court  say 
in  that  case:  "For  more  tlian  thirty  years  it 
[the  railroad  company]  abandoned  all  use  of 
the  land,  and  fenced  it  out  of  its  right  of  way, 
and  allowed  it  to  remain  in  the  exclusive 
possession  and  use  of  the  owner  of  the  fee. 
When  It  desired  to  use  It,  it  attempted  to  ex- 
clude the  owner  of  the  servient  estate  from 
the  same.  It  is  not  denied  that  if  the  con- 
troversy between  these  parties  had  been  as  to 
the  ownership  of  the  fee  of  the  premises, 
plaintiff's  possession  would  have  been  a  com- 
plete bar;   and  under  the  facts  of  the  case 
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we  are  at  a  loss  to  perceive  how  it  is  leas  so 
as  against  tlie  claim  to  a  mere  easement" 
We  think  this  decision  is  in  harmony  with 
the  previous  mllngs  of  this  court,  in  which 
it  has  been  determined  that  the  owner  of 
abntting  land  may  acquire  title  good  as 
against  the  public,  by  an  occupancy  for  the 
statutory  period.  See  Gregory  v.  Knight,  50 
Mich.  61, 14  N.  W.  700;  Coleman  t.  Railroad 
Co.,  64  Mich.  100,  31  N.  W.  47;  City  of  Big 
Rapids  V.  Oomstock,  05  Mich.  78,  81  N.  W. 
811.  We  recognize  the  doctrine  contended  for 
by  defendant's  counsel  to  the  extent  that,  if 
the  use  of  the  owner  of  the  servient  estate  be 
consistent  with  its  use  for  an  existing  ease- 
ment, the  ovmer  of  the  servient  estate  cannot 
acquire  title  by  such  possession;  and  it  is 
not  to  be  denied  tliat  there  are  cases  which 
fully  sustain  the  contention  of  defendant's 
counsel.  These  cases  originated  with  the 
case  of  Railway  Co.  v.  Kindred,  43  Kan.  134, 
23  Pac.  112,  where,  upon  facts  very  similar 
to  those  in  this  case.  It  was  held-  that  title 
was  not  acquired  by  the  owner  of  abutting 
property  who  fenced  in  a  porti<Mi  of  the  right 
of  way  with  his  own  land,  and  used  it  for  the 
statutory  period.  This  case  was  followed  by 
the  supreme  court  of  Tennessee  in  Railway 
Co.  T.  Telford's  Ex'rs,  14  S.  W.  776,  and  a 
similar  holding  was  made  in  Slocumb  v.  Rail- 
way Co.  (Iowa)  11  N.  W.  641.  It  is  to  be 
noted  that  in  the  case  of  Railway  Co.  v. 
Kindred  the  court  relies  for  authority  sus- 
taining Its  position  In  part  upon  McClelland 
V.  Miller,  28  Ohio  St.  488.  which  was  a  high- 
way case,  and  inconsistent  vrith  the  cases 
cited  above  from  our  own  reiwrts.  We  think 
the  use  of  this  strip  of  land  by  the  plaintiff 
must  be  held  to  have  been  wholly  inconsistent 
with  the  right  of  the  railway  company.  Cer- 
tainly the  defendant  could  not  at  any  time 
have  occupied  the  land  for  its  purposes  while 
It  was  thus  Inclosed  by  the  plaintiff.  This 
being  the  case,  we  think  the  occupancy  of  the 
plaintiff  amounted  to  an  assertion  of  owner- 
ship inconsistent  with  the  defendant's  claim, 
and  was  such  an  occupancy  as  has  ripened 
Into  title  by  adverse  possession.  The  judg- 
ment should  be  affirmed.  The  other  Justices 
concurred. 


PEOPLE   V.    BROWN. 
(Supreme  Court  of  Michigan.    July  8,  1896.) 

FOBSBBT  —  ISDIOTM  BNT— VaRI  AKOB  —  SviOaNOB— 

Habmlbss  Ekkor. 

1.  Under  2  How.  Ann.  St.  i  9637,  providing 
for  an  amendment  of  the  indictment  or  in- 
formation in  the  name  of  any  person  mentioned 
therein  whenever  the  variance  between  the 
name  alleged  and  that  proved  ia  not  material 
to  the  case,  where  an  indictment  alleged  the 
uttering  of  a  forged  check  payable  to  G.  W. 
B.,  and  the  check  introduced  was  payable  to 
G.  M.  B.,  it  was  proper  to  permit  an  amend- 
ment to  conform  to  the  proof. 

2.  It  was  no  ground  for  reversal  that  coun- 
sel for  the  state  was  permitted  to  read  in  the 


presence  of  the  jury  the  notice  gfren  to  de- 
fendant to  prodnce  upon  the  trial  a  paper  wiiidi 
defendant  tailed  to  produce,  where  the  reading 
was  done  merely  in  connection  with  the  read- 
ing of  the  proof  of  service  of  the  notice^ 

Exceptions  from  circuit  court,  Berrieo 
county;    Orvllle  W.  Coolldge,  Judge. 

Clyde  M.  Brown  was  convicted  of  forgery, 
and  excepts.     Affirmed. 

The  respondent  was  convicted  of  uttering 
a  forged  check,  and  in  the  complaint  made 
before  the  Justice  of  the  peace  the  cheek 
was  descrllied  as  follows:  "Benton  Harbor. 
Mich.  Oct  28,  1893.  No.  1&  Farmers' and 
Merchants'  Bank,  $12.50  paid  to  George  W. 
Baker  or  order  twelve  and  fifty  dollars,  iio- 
lou  Cutler."  In  the  information  filed  in  the 
circuit  court  the  order  stated  the  name  to 
be  "6.  W.  Baker"  When  it  was  produced 
upon  the  trial  it  read  ''Q.  M.  Baker."  Coun- 
sel for  the  defendant  objected  to  Its  intro- 
duction on  the  ground  that  there  waa  a  fatal 
variance  between  the  check  as  described  ia 
the  information  and  the  one  introduced  ia 
evidence.  The  court  permitted  the  infor- 
mation to  be  amended  by  making:  the  name 
"O.  M.  Baker." 

N.  A.  Hamilton,  Pros.  Atty.,  for  the  People, 
James  O'Hara,  for  defendant 

GRANT,  J.  (after  stating  the  facts).  L 
The  court  committed  no  error.  The  amend- 
ment was  Justified  by  section  0537,  2  How. 
Ann.  St  Wc  can  conceive  of  no  more  ap- 
propriate application  of  this  statute  than  to 
the  case  before  us.  It  la  Impossible  that 
the  respondent  should  have  been  prejudiced 
by  the  amendment  The  statute  expressly 
provides  for  an  amendment  "in  the  name  or 
description  of  any  person  or  Iwdy  alleged  to 
be  injtired  by  the  commission  of  an  offense, 
or  Christian  or  surname  of  any  person  and 
in  all  cases  whenever  the  variance  betweoi 
the  facts  alleged  in  the 'indictment  and  those 
provided  in  the  evidence  are  not  material  to 
the  case."  People  t.  Hamilton.  76  Mich. 
215,  42  N.  W.  1181;  Pwplti  V.  Price,  74  Mich. 
87,  41  N.  W.  853. 

2.  The  people,  desiring  to  introduce  In  evi- 
dence a  paper  which  was  in  the  possession 
of  the  defendant,  gave  written  notice  to  him 
and  to  his  counsel  to  produce  the  paper  upon 
the  trial,  or  parol  evidence  would  be  given 
of  its  contents.  Upon  the  trial  the  people 
proved  the  service  of  this  notice,  and  read  it 
to  the  court  in  the  presence  of  the  Jury.  It 
is  assigned  as  error  that  the  counsel  was 
permitted  to  read  this  notice  in  the  presence 
and  hearing  of  the  Jury.  We  do  not  think 
this  of  enough  importance  to  Justify  a  dis- 
cussion or  a  reversal  of  the  case.  The  peo- 
ple were  bound  to  give  notice  to  produce  the 
paper,  and  to  prodnce  ^roof  of  service  of 
the  notice  in  order  to  give  parol  evidence  of 
its  contents.  The  conviction  is  affirmed,  and 
the  court  below  directed  to  proceed  to  sen- 
tence.   The  other  Justices  concurred. 
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AUDITOB  GENERAL  ▼.  GDRNEY. 
(Sopreme  Court  of  Ifichigan.    July  8, 1896.) 
On  motion  tor  rebearing.     Denied. 
For  tormer  opinion,  aee  67  N.  W.  5SS. 

PER  CURIAM.  CemiBel  tor  the  appellee 
apply  tor  rehearing  on  the  ground  that  "the 
court  has  either  misapprehended  the  facts  or 
established  an  erroneous  rule  of  law."  In 
other  words,  we  understand  that  the  motion 
Is  based  upon  th^  proposition  that  the  rule  laid 
down  can  only  be  sustained  by  showing  that 
the  facts  are  as  stated  by  the  court,  as  we 
can  hardly  believe  that  counsel  intended  to 
be  understood  that.  If  the  court  was  wrong 
about  the  facts,  It  was  wrong  in  Its  legal  coii- 
elosion,  but  that,  If  not  wrong  about  the  facts. 
It  was,  neyertheless,  wrong  in  Its  legal  con- 
clusion. The  alleged  error  of  fact  Is  that  the 
record  states  that  the  decree  against  the  tax 
of  1890  was  upon  an  Inralid  equalization.  A 
re-examlnatlon  of  the  case  shows  the  follow- 
taig:  Appellant's  brief  (page  1)  asserts  that 
"said  tazea  of  1890  were  rejected  by  the  cir- 
cuit Judge  on  tearing  the  petition  at  the  March 
term  of  coort,  1893,  on  the  ground  that  there 
had  been  no  yalid  equalization  by  the  board 
of  snperrlsora."  The  brief  for  the  appellee 
(page  1)  says:  "A  bearing  was  had  on  the 
merits  before  the  circuit  court  for  the  county 
of  Oceana,  in  chancery,  and  a  decree  rendered 
la  tUTOt  of  the  defendant  against  the  auditor 
general,  holding  these  taxes  to  be  illegal,  be- 
cause there  was  no  yalid  equalization  by  the 
board  of  snperrisors  of  Oceana  county  for  that 
year."  The  api)ellant'8  answer  in  this  pro- 
ceeding, as  shown  on  pages  3  and  4  of  the 
record,  contains  the  following  statement,  viz.: 
"And  said  Gumey  objected  to  said  amounts 
aforesaid,  for  the  said  pretended  taxes  of  1890, 
for  the  reason  that  no  sufficient  notice  by  pub- 
lication as  to  such  taxes  has  been  glren^  and 
because  said  former  decree  on  said  taxes  is  a 
Talid  and  binding  adjudication  tliat  said  taxes 
were  and  are  illegal,  and,  having  t>een  ad- 
Judged  to  be  Illegal,  and  rejected  in  such  pro- 
ceeding, cannot  be  decreed  to  be  a  valid  or 
legal  claim  against  said  lands,  and  because 
there  was  no  valid  and  sufficient  equalization 
of  the  taxable  property  In  said  county  in  the 
year  1890  as  required  by  law."  From  the 
foregoing  we  may  fairly  conclude  that  the  de- 
cree in  the  original  case,  interpreted  by  the 
reoord,  denied  an  order  of  sale  as  to  the  lands 
in  controversy  upon  the  ground  that  there 
was  no  proper  equalization,  as  admitted  in 
the  brief  of  counsel.  A  rehearing  will  be 
denied. 


DILLON  V.  PINCH. 
(Snpreme  Court  of  Michigan.    .Taly  8, 1896.) 
ExpnESS   Contract  —  Vat.ce  or  Seuvices  — Evi- 
dence— Witness — Examination. 
1.  On   an  issue  as  to   whether   defendant 
collected  the  proceeds  of  an  insurance  policy 


tor  plaintlif  under  an  agreement  not  to  make 
any  charge  for  his  serricee,  or  whether  he  was 
to  receive  one-half  of  tiie  amonnt  collected, 
evidence  as  to  the  valne  of  the  services  ren- 
dered in  collecting  said  proceeds  was  imma- 
terial. 

2.  Defendant  having  asserted  that,  in  the 
collection  of  a  policy  tor  another  person,  he 
was  acting  also  for  the  l>enefit  of  plaintiff,  it 
was  proper  to  permit  defendant  to  oe  interro- 
gated as  to  his  agreement  with  said  person. 

3.  It  was  within  the  discretion  of  the  court 
to  permit  a  witness  to  be  asked,  in  order  to  re- 
fresh his  recollection,  whether,  shortly  l>efore 
the  trial,  be  did  not  say  to  plaintifTs  attorney 
that  defendant  said  to  plaintiff  that  he  (defend- 
ant) had  not  Intended  to  charge  him  (plaintiff) 
much,  if  anything,  for  getting  the  money,  but 
now  he  would  make  It  cost  him  as  much  as 
he  could,  the  question  having  t>een  objected  to 
as  incompetent  and  leading. 

Error  to  dreuit  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Action  by  John  M.  Dillon  against  Benja- 
min W.  Pinch  to  recover  certain  money  in 
the  possession  of  defendant.  There  was  a 
Judgment  for  plaintiff,  and  defendant 
brlngrs  error.     AJSlrmed. 

PlalntlfT  was  the  owner  of  an  insurance 
policy  in  the  Old  People's  Mntual  Benefit 
Society  of  Elkhart,  Ind.,  upon  the  life  of 
one  Abigail  Smith.  A  Mrs.  Alvini  Smith 
had  another  policy  apon  the  same  life.  The 
validity  of  that  policy,  and  the  principle 
governing  such  Insurance,  may  be  found 
determined  in  Smith  v.  Pinch,  80  Mich.  832, 
45  N.  W.  183.  The  amount  of  the  plaintiff's 
policy  was  $1,060;  and  of  the  claim  of  Al- 
vlra  Smith,  $1,590.  The  defendant  received 
both  amounts.  The  object  of  this  suit  is 
to  recover  the  amount  of  the  Insurance  re- 
ceived by  the  defendant  The  declaration 
was  upon  the  common  coimta.  A  bill  of 
particulars  was  deonanded,  and  was  fur^ 
nlshed,  for  the  amount  above  stated.  The 
defendant  pleaded  the  general  issue,  with 
notice  of  set-off,  of  which  a  bill  of  partlc- 
olara  was  demanded  and  furnished.  One 
item  of  set-off  is  as  follows:  "Amount  paid 
defendant  by  plaintiff  for  making  collection 
of  $1,060,  being  expenses  in  circuit  and  su- 
preme courts,  as  per  agreement,  $530." 
There  were  certain  other  items,  over  which 
no  controversy  arose,  and  which  were  al- 
lowed. The  sole  dispute  arose  over  the 
above  item  of  set-off.  The  Jury  rendered 
a  verdict  for  plaintiff  for  $669.56,  being  the 
amount  after  deducting  the  other  items  of 
set-off,  with  interest  The  defendant  ad- 
mitted the  receipt  of  this  money,  and  that 
It  belonged  to  the  plaintiff,  less  any  legiti- 
mate subject  of  set-off  which  he  had.  He 
claims  an  agreement  with  the  plaintiff  by 
which  he  was  to  receive,  as  compensation, 
half  of  the  amount  collected.  This  was  de- 
nied by  the  plaintiff,  who  gave  testimony 
tending  to  show  that  the  defendant  inform- 
ed him  that  he  was  going  to  Elkhart  to  col- 
lect the  claim  for  Alvira  Smith,  and  would 
get  plaintiff's  money,  and  bring  it  to  him, 
free  of  charge;  that  be  did  get  the  money; 
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that  after  ault  was  commenced  by  the  heirs 
of  Ablg^I  Smith  against  Pinch  and  others, 
and  also  against  plaintiff,  to  recover  these 
moneys,  defendant  told  plaintiff  that  he 
had  several  policies  In  the  same  company 
in  the  same  situation  as  the  plaintUTs,  and 
that  if  he' would  let  the  case  go  on  he  wovld 
defend  them  for  his  own  benefit,  and  make 
no  charge  against  the  plaintiff.  This  was 
the  issue  Involved,  and  the  statement  above 
made  Is  sufficient  to  an  understanding  of 
the  questions  raised. 

Garry  0.  Fox,  for  appellant  Powers  & 
Stlne,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  defendant  was  asked:  "Mr.  Pinch,  the 
knowledge  that  you  have  now,  aoid  what 
you  went  through  with  these  cases,  and  the 
risk  that  you  ran  winning  them,— taking  all 
these  things  into  consideration,  to  say  noth- 
ing about  any  special  agreement,  what  was 
It  well  worth  for  the  services  that  yon  ren- 
dered there?"  The  question  was  excluded. 
The  ruling  was  correct.  The  defendant  bod 
made  no  such  issue.  He  relied  upon  a  spe- 
cial agreement,  and  the  Jury,  in  response 
to  a  special  question,  found  that  no  such 
agreement  was  made.  Each  party  relied 
upon  an  express  agreement  No  issue  of 
an  implied  agreement  was  made  by  the 
pleadings.  McDonald  v.  Ortman,  98  Mioh. 
40,  66  N.  W.  1065. 

2.  PlaintUTs  counsel  was  permitted  to  in- 
terrogate the  defendant  as  to  his  agree- 
ment with  Alvlra  Smith.  The  claim  of  the 
defendant  appears  to  have  been  that  he 
was  acting  In  the  Alvlra  Smith  suit  for  the 
t>enefit  of  both  parties,  and  that  her  suit 
was  made  the  test  case.  We  think  the 
question  was  pertinent  therefore,  as  to 
what  an-angement  he  made  with  her. 

3.  The  attorney  for  the  heirs  of  Mrs. 
Smith  in  the  suits  instituted  by  them 
against  Pinch  and  others  to  recover  the 
Insurance  money  was  introduced  as  a  wit- 
ness for  the  defendant  and  testified  to  the 
value  of  the  defendant's  services  in  those 
suits.  After  the  conclusion  of  the  cross- 
examination  the  plaintiff  made  him  his  own 
witness,  and  interrogated  him,  without  ob- 
jection, as  to  certain  negotiations  for  a  set- 
tlement between  plaintiff  and  the  heirs  of 
Mrs.  Smith.  He  testified  that  they  made  a 
settlement  with  plaintiff  for  $250,  and  that 
plaintiff  gave  an  order  on  defendant  for 
that  amount,  which  defendant  refused  to 
pay.  Shortly  before  the  trial,  Mr.  Stine, 
one  of  plaintiff's  attorneys,  had  had  a  con- 
versation with  Mr.  Hatch.  In  order  to  re- 
fresh his  recollection,  Mr.  Hatch  was  ask- 
ed if  he  did  not  say  to  Mr.  Stlne,  in  that 
conversation,  that  defendant  said  to  Dillon 
that  he  had  not  intended  to  charge  him 
much,  if  anything,  for  getting  the  money, 
bnt  now  he  would  make  it  cost  him  as 
much  as  he  conld.     The  question  was  an- 


swered, under  the  objection  that  It  ma 
leading  and  Incompetent  The  witness  re- 
plied that  he  thought  something  of  that 
kind  was  said,  but  he  could  not  remember 
the  exact  words.  The  testimony  was  not 
offered  or  received  or  used  for  the  purpose 
of  impeachment  but  solely  for  the  purpose 
of  refreshing  his  recollection.  We  think  the 
question  rested  In  the  sound  discretion  of 
the  circuit  judge,  and  that  no  error  was 
committed  In  allowing  it 

4.  The  plaintiff  established  his  prima  fa- 
cie case  by  showing  the  money  in  the  hasds 
of  the  defendant  Its  receipt  by  the  de- 
fendant was  conceded.  The  court  was  cor- 
rect in  Instructing  the  jury  that  the  bar- 
den  of  proof  then  rested  upon  the  defend- 
ant to  establish  his  defense  by  a  preponder- 
ance of  evidence.  The  Judgment  is  affirm- 
ed.    The  other  Justices  concurred. 


PROVOST   v.   BRDHCK. 

(Supreme  Court  of  Michigan.    July  8, 1896.) 

SLiLXDEK— Evidence— Res  Osstjc— Undbbstasi*- 

ixo  OP  Mkanino  or  Words  bt  HcAans 

— iMFHopeH  Remarks  bt  Counsbi. 

1.  In  an  action  for  slander  brooght  against 
a  priest  for  words  alleeed  to  have  been  apokea 
concerning  the  plaintiff  from  the  pnlpit  a  pre- 
vious occurrence  oa  the  same  day,  ont  ef 
which  trouble  arose  between  the  paities,  w!t» 
part  of  the  res  gestae,  and  was  proper  to  > 
shown  as  bearing  on  the  question  of  malice. 

2.  The  admission  of  testimony  of  witnesn  - 
who  heard  the  words  spoken  by  defendaat. 
to  the  effect  that  they  understood  them  to  ref^-r 
to  plaintiff,  was  withoDt  prejudice,  where  ti* 
witnesses  gave  the  facts  which  induced  sncfc 
understanding,  and  were  corroliorated  as  :? 
such  facts  by  other  evidence. 

3.  A  judgment  will  not  be  reversed  b«- 
cause  of  mtproper  remarks  made  by  coohsf 
in  offering  teatimony,  where  the  testimony  .> 
excluded  by  the  court  as  immaterial,  and  :: 
appears  improbable  that  the  Jory  wen  is- 
fiuenced  by  the  language  used. 

Error  to  circuit  court,  Iosco  coooty;  Wil- 
liam H.  Simpson,  Judge. 

Action  for  slander  by  Eugene  Provost 
against  Joseph  Brueck.  Judgment  for  plalE' 
tiff,  and  defendant  brings  error.    Affirmed. 

Plaintiff,  in  an  action  of  slander,  recovervii 
against  the  defendant  a  verdict  and  Jude- 
ment  for  $800.  The  defendant  was  a  Catho- 
lic priest  at  East  Tawas,  and  the  plaiatiS 
was  a  member  of  his  churclL  Tlie  langua^' 
was  uttered  in  the  pulpit,  in  the  presence  of 
the  plaintiff  and  the  congregation.  The  dv<'- 
laratlon  alleges:  That  the  defendant  ih.':. 
and  there  spoke,  published,  and  declareil 
of  and  concerning  the  plaintiff,  the  following 
scandalous,  malicious,  and  defamatoiy  worOb 
to  wit:  "That  man  over  there  (waring  x< 
liand  towards  plaintiff,  and  meanioe  ttt 
plaintiff),  that  caused  the  disturbance  to-ds; 
(meaning  that  plaintiff  had  been  ordeT<>d  t-j 
defendant  to  leave  his  pew  in  the  chur . 
when  be.  said  plaintiff,  and  his  family,  vic- 
peacefuliy    occupying    the    same,    and.  oa 
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pbunturs  refusal  to  leare  aa  aforesaid,  •  tbe 
defendant  had  broken  and  destroyed  and  cut 
op  the  said  pew  with  an  ax,  and  had  created 
mucb  confnsion  and  disturbance  thereby,  and 
brought  the  attention  of  the  congregation 
and  those  present  to  the  said  defendant  and 
plaintlfr  and  the  said  pew),  he  owes  me 
(meaning  said  plaintiff  owed  said  defendant) 
for  baptizing  and  the  funeral  of  his  bastard 
(meaning  that  said  plaintifT  was  the  father 
of  a  child  which  had  been  bom  out  of  wed- 
lock, and  that  he,  said  plaintiff,  owed  said 
defendant  for  performing  the  religious  cere- 
mony of  baptism  and  the  further  religious 
ceremony  of  burial  of  said  bastard  child)." 
That  said  words  were  spoken  from  the  altar 
of  the  Catholic  church  in  East  Tawas,  known 
as  "St.  Joseph's  Church,"  and  in  the  pres- 
ence of  the  congregation  of  said  church,  and 
tn  a  tone  and  manner  loud  and  plain  enough 
to  be  distinctly  understood  by  the  members 
of  said  congregation,  and  were  intended  by 
said  defendant  to  be  understood  by  them. 
"He  (meaning  plaintiff)  thinks  he's  a  pretty 
big  vaasoi  when  he's  in  the  barber  shop  (mean- 
ing the  shop  of  plaintiff),  with  a  razor  In  his 
hand.  I  (meaning  defendant)  would  not  ad- 
vise people  to  go  there  (meaning  to  plain- 
tiff's shop).  All  he  (meaning  plaintiff)  Is 
good  for  is  to  cut  a  man's  throat  (motioning 
with  defendant's  hand  across  his  throat,  and 
m-eaning  that  plaintiff  wonld  cut  men's 
throats  when  they  went  to  his  shop  to  be 
shaved).  I  could  have  him  (meaning  plain- 
tiff) arrested,  and  taken  to  the  coop  (meaning 
that  defendant  could  make  complaint  against 
plaintiff  for  some  crime,  and  have  him  lodged 
In  jail);  and  he'd  have  to  stay  there  and  rot; 
nobody  would  go  his  bonds  (meaning  that 
plaintiff  was  guilty  of  some  crime,  for  which 
defendant  could  have  him  imprisoned,  and 
that  his  character  and  reputation  in  the  com- 
munity was  such  that  he  was  without  friends 
who  would  be  willing  to  furnish  ball  for 
him,  and  that  he  could  not  procure  ball,  and 
would  have  to  stay  in  Jail).  The  French 
(meaning  plaintiff  and  others  of  his  national- 
ity) are  all  a  low  class.  They  (meaning  the 
French)  are  a  disgrace  to  the  chmrch  (meaning 
the  Catholic  church  of  East  Tawas).  They 
are  rotten  bones.  He  (meaning  plaintifiT) 
was  a  scoundrel  and  a  scandal  to  the  town. 
He  (meaning  pUilntlfT)  was  a  scoundrel  be- 
fore he  left  here  (meaning  that  plaintiff  was 
a  resident  of  East  Tawas,  and  removed  to 
Au  Sable  about  eight  years  ago,  and  after- 
wards returned  to  East  Tawas).  and  is  one 
(meaning  scoimdrel)  yet.  He  (meaning  plain- 
tiff) goes  around  town  from  one  place  to 
another,  playing  pedro  and  drinking  whis- 
ky (meaning  that  plaintiff  was  idle  and  lazy 
and  dissipated,  and  neglected  his  business, 
by  frequenting  the  saloons  and  gambling 
places,  and  that  he  was  not  attentive  to  his 
business,  and  could  not  be  found  regularly 
in  his  shop  by  his  customers)." 

The   defendant   was  entitled  to  rent   the 
pews  in  the  church.     The  pew  over   which 


the  trouble  arose  had  been  used  by  the 
plaintiff,  who.  It  Is  claimed,  was  in  arrears. 
The  defendant  had  leased  the  pew  to  other 
parties.  Plaintiff  and  his  family,  on  the  day 
of  the  trouble,  to<d£  the  seat.  The  party  to 
whom  It  bad  been  rented  went  to  the  vestry 
re*m  of  the  church,  and  Informed  defend- 
ant, who  thereupon  took  two  axes,  or  an  ax 
and  a  hatchet,  went  to  the  seat,  ordered  the 
plaintiff  out,  and,  upon  his  refusal  to  go, 
commenced  to  knock  the  seat  .to  pieces.  Rc- 
tnmlng,  he  almost  Immediately  entered  the 
pulpit,  and,  it  Is  claimed,  used  tiie  language 
charged.  The  testimony  on  the  part  of  the 
plaintiff  is  direct  and  positive  that  the  lan- 
guage above  stated  in  the  declaration  was 
used.  The  defendant's  version  of  the  trans- 
action is  stated  by  him  as  follows:  "On  the 
4th  Sunday  of  January  he  was  sitting  in 
the  pew,  and  I  asked  him  to  get  up  and  go 
out.  He  got  up,  and  went  a  little  in  front 
of  the  pew.  When  I  had  ordered  him  out, 
I  said  I  would  remove  the  seat  I  said:  Tba.t 
la  the  only  way  to  get  you  out  I  see  you 
don't  obey  my  orders.  You  intend  to  spite 
me,  so  that  I  will  remove  the  seat,'  ao  that 
he  could  not  have  it  any  more.  That  Is  all 
that  was  said.  I  bndce  the  seat  with  the 
hatchet  I  came  downstairs,  and  dressed  for 
services,  and  made  an  explanation  to  the 
people  that  I  am  sorry  and  feel  really 
ashamed  that  such  a  thing  happened  la  the 
CJatholic  church,— such  a  disturbance,  that 
I  was  forced  to  go  up  and  remove  the  seat 
It  was  a  scandaL  Then  I  had  high  mass, 
and  preached  for  high  mass,  and  In  the  ser- 
mon I  referred  to  that  affair  again,  and  I 
said  I  was  sony  that  it  happened;  that  I 
could  have  him  arrested,  but  I  disliked  to 
call  in  a  non-Catholic  officer  into  the  Catholic 
church  to  keep  order,  and  nobody  could  bail 
him  out  on  that  day,— Sunday.  Then  I  re- 
ferred to  the  fact  of  the  New  Year's  cele- 
bration, and  I  said  that  it  was  a  great  scan- 
dal to  non-CSatholicB  especially,  the  way 
they  spent  New  Year's  night  and  New  Year's 
day,  by  going  around  and  scandalizing  peo- 
ple by  immodest  language,  and  of  filling  np 
with  bad  whisky,  and  using  scandalous  con- 
versation; and  you  must  not  be  surprised 
for  tliat  reason  when  such  things  are  going 
on,  that  there  are  so  many  Illegitimate  chil- 
dren in  the  community;  that  there  were 
two  dozen  or  more;  and  that  the  French  had 
given  their  most  generous  contingent  in  the 
matter  of  bastardy.  I  said  the  French  be- 
cause more  cases  of  the  French  had  oc- 
curred than  any  other  nationality.  I  said  it 
was  the  French  custom  to  celebrate  that 
way.  Then  I  referred  to  the  opposition  thai 
was  shown  to  me  for  years.  I  said  they  are 
cutting  the  throats  of  this  community.  I 
know  It,  for  they  tried  to  cut  my  throat 
three  years  ago,  when  they  approached  the 
bishop,  on  confirmation,  to  have  me  removed; 
and  they  are  trying  to  do  that  again.  I  said 
they  are  cutthroats,— these  enemies  of  mine; 
that  these  people  oppose  me  in  all  things. 
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and  I  would  never  trust  the  scoandrels  again. 
When  a  man  tries  to  cot  my  throat  once,  I 
would  never  trust  him  again,  nor  woold  you 
trust  your  throat  to  a  barber  who  was  your 
deadly  enemy.  You  would  not.  I  said: 
These  things  that  have  happened  In  this  par- 
iah are  a  scandal  to  outsiders,  and  I  am 
ashamed  of  It'  I  said:  'I  have  mentioned 
no  names.  Judge  yourselves  who  Is  guilty, 
and  who  is  Innocent  Woe  to  those  who 
give  scandal.  I  have  said  my  last  mass.  1 
am  going  to  see  the  bishop  about  it'  I  did 
not  Bi>eak  of  Provost  when  I  spoke  of  bas- 
tards. I  said  there  were  parties  In  the  com- 
munity who  have  forgotten  to  pay  for  the  bap- 
tism and  burial  of  their  illegitimate  children. 
I  did  not  speak  to  Provost  In  that  connection. 
I  did  not  at  any  time  during  that  statement 
point  my  hand  at  Provost,  but  I  made  ges- 
tures, of  course."  Other  testimony  was  in- 
troduced to  corroborate  him. 

If  the  jury  believed  the  evidence  on  the 
part  of  the  plaintifl,  he  was  entitled  to  a 
v^dlct  If  they  believed  that  on  the  part  of 
the  defendant,  the  verdict  should  have  been, 
"No  cause  of  action."  The  issue  in  this  form 
was  very  clearly  stated  to  the  Jury  by  the 
court.  The  court  said  to  the  Jury:  "If  the 
defendant  In  this  case  uttered  the  language 
that  he  says  he  uttered,  with  the  Intent  that 
he  uttered  it,  it  was  no  Ubel  against  Mr. 
Provost,  or  slander  either.  It  would  not  be 
anything  that  Mr.  Provost  could  recover 
for."  Again,  he  said  to  the  Jury:  "If  the 
defendant,  on  that  morning,  although  he 
may  have  been  in  a  high  temper,  although 
he  may  have  felt  that  the  rules  of  his 
church  had  been  violated,  although  he  may 
have  gone  up  there  and  broken  up  this  pew, 
and  felt  sorry  for  it  afterwards,  I  say  if, 
when  he  made  these  utterances,  he  was  di- 
recting them  towards  his  congregation  gen- 
erally,—I  do  not  care  whether  he  was  wrong 
In  uttering  words  to  his  congregation  that 
he  even  says  he  uttered,— Mr.  Provost  could 
not  bring  him  to  account  for  that.  This  Is 
a  matter  of  public  right  that  all  clergymen 
have  a  right  to  do;  that  is,  to  preach  to 
their  congregation  against  wrongs  that  they 
think  exist."  Other  language  of  similar  im- 
port was  used.  The  court  also  Instructed 
the  Jury  that  the  words  upon  which  the 
slander  was  based  were  slanderous  per  se, 
and,  if  they  found  by  a  fair  preponderance  of 
evidence  that  such  language  was  used,  the 
plaintiff  was  entitled  to  a  verdict. 

Charles  A.  Jahraus  (M.  J.  Connlne,  of  coun- 
sel), for  appellant.  Albert  E.  Sharpe,  for  ap- 
pellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
There  are  48  assignments  of  error,  most  of 
which  relate  to  the  charge  of  the  court  The 
charge  Is  eminently  fair,  was  a  correct  state- 
ment of  the  law  of  slander,  applicable  to  the 
case,  and  very  clearly  defined  the  issue  which 
the  Jury  were  to  decide.    It  will  appear  from 


the  portions  of  the  charge  above  given  thai 
the  Judge  very  emphatically  and  clearly  bi- 
structed  the  Jury  as  to  the  rights  of  tlie  de- 
fendant to  attack  the  immorality  whicb  he  be- 
lieved to  exist  in  his  congregation,  and  thai 
for  this  he  could  not  be  held  liable,  unlesti 
such  immorality  was  charged  to  tbe  plalntiS. 
It  would  be  no  benefit  to  the  parties  nor  t> 
the  profession  to  here  discuss  tbe  rale  laid 
down  by  the  circuit  Judge,  and  whicb  ha* 
been  so  frequently  discussed  and  determined 
by  the  courts  and  text  writers.  Isolated  sen- 
tences might  be  selected  which  In  tberosdvei 
would  be  objectionable,  but  to  which  do' valid 
objection  can  be  made  when  they  are  consid- 
ered in  connection  with  the  entire  instmction. 
We  find  no  error  in  the  charge  of  the  conrt. 

2.  It  remains  to  consider  some  exceptions  :» 
the  admissibility  of  testimony  and  atatemeDts 
of  counsel.  Counsel  for  plaintiff,  in  his  open- 
ing statement,  referred  to  the  origin  of  the 
trouMe,  namely,  the  destruction  of  tite  pew. 
and  what  then  occurred,  as  the  evident  cause 
of  the  use  of  the  language.  Testimony  was 
also  introduced  as  to  what  then  occnrred. 
This  was  received  under  exception.  It  was  a 
part  of  the  res  gestae,  and  was  conapetent  a» 
bearing  upon  the  question  of  malice. 

8.  Two  witnesses  were  permitted  to  testify 
under  objection  that  they  understood  tlie  de- 
fendant. In  what  he  said,  to  refer  to  the  plain- 
tiff. These  witnesses  testified  that  he  looked 
towards  the  plaintiff  while  he  was  talking, 
and  pointed  to  him.  One  of  these  said  he  m- 
derstood  defendant  to  mean  plaintiff,  because 
"he  broke  the  pew  he  was  sitting  In.  and 
when  he  made  the  motion  with  his  hand  about 
the  razor,  and  about  his  being  a  barber,  be- 
cause he  was  the  only  barber  in  tbe  chorcb. 
I  understand  that  he  meant  Eugene  Provost, 
the  barber."  The  defendant,  in  his  cross-ex- 
amination, admitted  tliat  he  used  tbe  word 
"barber"  In  his  talk,  and  that  be  had  no  oih«r 
barber  except  the  plaintiff  in  his  cbnrch.  la 
view  of  these  facts,  we  do  not  think  it  wa» 
possible  for  the  Jury  to  be  misled  by  the  tes- 
timony, which  might  properly  have  been  ex- 
cluded. This  subject  was  discussed  in  Far- 
rand  V.  Aldrlch,  85  Mich.  593,  48  N.  W.  62S. 

4.  Complaint  was  made  of  certain  state- 
ments made  by  the  counsel  for  the  plaintiff 
during  the  progress  of  the  trial.  T^e  ques- 
tion was  asked  the  defendant  on  cross-ex- 
amination: "Do  you  have  any  liquors  is 
your  hotise?"  Under  objection,  this  wa* 
promptly  and  properly  ruled  out  as  immateh- 
al.  Counsel  then  stated:  "He  preached 
against  the  effect  of  having  whlslcy  In  the 
bouse,  and  I  want  to  see  If  he  had  any  him- 
self." Again,  the  court  ruled  that  the  testi- 
mony was  incompetent,  without  even  waiting 
for  an  objection  to  be  made.  Thereupc-D 
plalntifTs  counsel  again  stated:  "We  offer  to 
prove  that  he  keeps  large  numbers  and  kinds 
of  liquors  In  the  house,  and  that  he  is  In  xia 
habit  of  using  them  himself."  Again,  tbe 
court  said:  "I  don't  think  it  could  be  materi- 
al."   Plaintiff's  counsel  then  stated:   "It  is 
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where  a  man  preacbes  against  soch  things, 
and  undertakes  to  Justify  hlmseU  for  attack- 
ing the  people  on  this  ground."  The  court 
promptly  said:  "I  don't  see  how  It  would 
make  any  damage,  or  prevent  any."  Plain- 
tlCTs  counsel  again  stated:  "It  would  have 
something  to  do  with  the  credibility  of  his  tes- 
timony; not  If  he  Is  honest  about  It,  but  goes 
around  the  street  preaching  against  It."  To 
these  remarks  the  defendant's  counsel  object- 
ed as  prejudicial,  and  took  an  exception  to 
them.  Counsel  should  have  rested  content 
with  the  ruling  of  the  court  when  the  ques- 
tion was  asked.  It  was  clearly  Incompetent, 
and  It  IS'  Impossible  to  conceive  that  counsel 
for  the  plaintiff  did  not  know  It  It  deserved 
severe  reprimand  from  the  court  The  court 
properly  ruled  the  testimony  out,  as  wholly 
immaterial.  We  think,'  however,  that  it 
would  be  a  reflection  upon  the  Intelligence  of 
the  Jury  to  say,  as  a  matter  of  law,  that  they 
were  prejudiced  by  these  remarks.  Such 
matters  must  be  left  largely  to  the  trial  Judge, 
whose  duty  It  Is  to  promptly  check  such  state- 
ments when  offered,  and  to  Instruct  the  Jury 
that  they  must  pay  no  attention  to  them.  The 
Judgment  Is  affirmed.  The  other  Juntlces  con- 
curred. 


CHEBOYGAN  COUNTY  v.  ERKATT  et  al. 
(Supreme  Court  of  Michigan.  July  8,  1806.) 
OrrioiAi.   BosD  —  Second  Term  —  Provihoe  or 

JO«T — EXTBNT  of   LlJtBILITT. 

1.  In  an  action  by  a  county  on  a  bond  giv- 
en by  a  county  tieasurer  on  his  re-election  to 
office,  it  was  proper  to  submit  to  the  juir  the 
<^uestion  whetner  any  portion  of  the  defalca- 
tion occurred  during  the  treasurer's  first  term, 
«n  evidence  that  the  disbursements  during  the 
first  two  months  of  the  second  term  greatly  ex- 
ceeded the  receipts,  so  that  if  there  had  been  a 
defalcation  during  the  first  term,  the  evidence 
tended  to  show  that  it  was  subsequently  made 
good,  and  thet  money  of  the  county  to  the 
amount  claimed  by  plaintiff  was  afterwards 
embeEzled. 

2.  The  sureties  on  a  county  treasurer's 
bond,  conditioned  for  the  payment  according 
to  law,  of  all  moneys  which  should  come  into 
his  hands  as  treasurer,  are  liable  for  a  misap- 
propriation by  the  treasurer  of  funds  illegally 
borrowed  for  county  purposes  by  author!^  of 
the  board  of  supervisors. 

Error  to  circuit  court,  Cheboygan  county; 
Oscar  Adams,  Judge. 

Action  by  the  county  of  Cheboygan  against 
William  Erratt  and  others  on  an  official 
bond.  From  the  Judgment  rendered,  defend- 
ants bring  error.     Affirmed. 

Frost  &  Spragne  (Watts  S.  Humphrey,  of 
counsel)  for  appeUants.  George  W.  Bell, 
for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  on 
the  official  bond  of  the  defendant  WiUlam 
Erratt,  given  on  his  re-election  to  the  office 
«f  cotmtj  treasurer,  and  approved  and  filed 
on  the  4th  day  of  January,  1893.  A  verdict 
was  rendered  by  a  Jury  In  favor  of  the  coun- 


ty In  the  sum  of  $11,014.66.  Judgment  was 
entered  on  this  verdict  and  defendant  brings 
error. 

1.  It  Is  contended  that  the  verdict  is  based 
upon  the  hooks  kept  In  the  treasurer's  office, 
and  that.  In  order  to  find  the  balance  In  fa- 
vor of  the  county  which  the  Jury  did.  It  was 
necessary  to  find  that  the  treasurer  had  on 
hand  at  the  beginning  of  bis  second  term 
$2,685.76.  The  declaration  avers  that  he  en- 
tered upon  his  second  term  on  the  4th  day  of 
January,  1883,  and  the  books  show  the  bal- 
ance of  $3,873.68  oa  hand  January  1st,  but 
do  not  show  the  amount  on  hand  January 
4th,  when  the  second  term  commenced.  The 
circuit  Judge  left  it  to  the  Jury  to  find  wheth- 
er there  had  been  a  defalcation  prior  to  Jan- 
uary 4,  1883,  and  Instructed  the  Jury  that 
if  there  had  been,  there  could  be  no  recovery 
on  account  of  said  defalcation.  Defendant's 
counsel  contend  that  there  was  no  evidence 
tending  to  show  that  this  money  was  on 
hand.  January  4th.  The  testimony  of  the 
deputy  county  treasurer  does  tend  to  show 
that  there  was  on  hand,  in  the  usual  deposi- 
tories, January  1,  18S»,  only  about  $238.19, 
but  he  was,  of  course,  unable  to  state  how 
much  the  treasurer  himself  may  have  had; 
and  what  is  much  more  decisive  is  that  ac- 
cording to  the  bctpks  of  the  treasurer's  office, 
there  was  received  during  January  and  Feb- 
ruary, 1883,  $4,468.08,  and  disbursed  during 
the  same  period  $7,772.90.  So  that  if  there 
had  been  a  defalcation  daring  the  first  term, 
this  tends  to  show  that  it  was  made  good 
before  March  1st  and  that  money  of  the 
county  to  the  amount  claimed  by  the  plain- 
tiff was  afterwards  embezzled.  In  view  of 
this  testimony,  the  charge  of  the  court,  leav- 
ing to  the  Jury  the  question  whether  any 
portion  of  this  defalcation  occurred  through 
a  misappn^rlatlon  of  money  during  the 
treasurer's  first  term,  was  sufficiently  favor- 
able to  defendant 

2.  During  the  second  term  of  the  treasurer 
temporary  loans  were  made  under  a  resolu- 
tion of  the  board  of  supervisors  authorizing 
the  chairman,  clerk,  and  treasurer  to  borrow 
such  sums  as  were  needed  from  time  to  time. 
The  amount  of  these  loans  aggregated  dur- 
ing the  second  term  $14,500.  It  is  contended 
that  these  loans  were  illegal,  and  that  the 
sureties  on  the  bond  entered  into  no  obliga- 
tions to  be  resix>nBlble  for  money  coming 
Into  William  Krratt's  hands  contrary  to  law. 
The  condition  of  the  bond  is:  '  "The  condi- 
tion of  the  above  obligation  is  such  that,  if 
the  said  above  bounden  William  Erratt  and 
his  deputy,  and  all  persons  employed  in  his 
office,  shall  faithfully  and  properly  execute 
their  respective  duties  and  trusts,  and  that 
such  treasurer  shall  pay  according  to  law 
all  moneys  which  shall  come  to  his  hands  as 
treasurer,  and  will  rend'^r  a  Just  and  true 
account  thereof  whenever  required  by  the 
board  of  supervisors,  or  by  any  provisions  of 
law,  and  that  he  will  deliver  over  to  his  suc- 
cessor in  office,  or  to  any  other  person  au- 
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tborlaed  by  law  to  receive  tlie  same,  all 
moneys,  bo<A8,  papers,  and  other  things  ap- 
pertaining or  belonging  to  said  office,  then 
the  above  obligation  shall  be  void;  other- 
wise, to  be  and  remain  in  full  force."  Can 
It  be  said  that,  because  the  'board  of  super- 
visors exceeded  its  power  in  authorizing  the 
borrowing  of  this  money,  the  money  did  not 
come  into  the  hands  of  defendant  Erratt  as 
treasurer?  We  think  not.  In  County  Treas- 
urer V.  Bunbury,  45  Mich.  79,  7  N.  W.  704, 
the  action  was  on  the  official  bond  of  Bun- 
bury  as  treasurer  of  the  city  of  Nllee.  It 
was  contended  that  the  tax  rolls  of  the  Sec- 
ond and  Third  wards  were  invalid  for  want  of 
a  warrant,  and  that,  as  to  the  money  col- 
lected on  such  warrants,  the  sureties  were 
not  liable  The  court  said:  "The  suit  is  net 
founded  on  any  default  in  making  collection. 
Neither  is  It  an  action  against  delinquant 
taxpayers.  Its  object  is  to  recover  from 
the  officer  and  his  sureties,  for  the  benefit  of 
the  state  and  covmty,  the  very  money  which 
he,  as  treasurer,  actually  received  for  them, 
and  wholly  falls  and  refuses  to  account  for 
and  pay; over.  The  Inoney  went  into  his 
hands.  He  received  it  In  payment  of  taxes 
and  as  money  belonging  to  the  public. 
Whoee  money  was  It?  •  •  •  It  was  not 
his  when  It  was  paid  and.  received,  and  has 
not  become  his  since.  It  belongs  to  the 
state  and  county.  •  •  ♦  Whether  it  went 
Into  Bunbury's  keeping  by  the  right  hand  or 
the  left,  on  papers  regular  or  Irregular,  with 
or  without  warrant,  makes  no  difference. 
Its  ownership  in  equity  and  his  legal  re- 
sponsibility were  the  same."  In  the  pres- 
ent case,  as  In  Bunbury's,  the  owners  of  the 
money  were  ready  to  part  with  It  to  the 
county  on  the  security  given.  Whatever  the 
nature  of  the  obligation  Incurred  by  the 
county,  the  money  became  the  money  of  the 
county,  and  was  received  by  the  treasurer 
as  such,  and  received  Into  the  treasury  of 
the  county.  It  came  Into  his  hands  as  treas- 
urer. As  wa£  said  by  Mr.  Justice  Cooley  In 
Marquette  Co.  v.  Ward,  50  Mich.  177,  15  N. 
W.  70,  speaking  of  a  bond  of  like  condition: 
"In  its  terms  it  could  not  wdl  be  more  gen- 
eral. Moneys  received  officially  from  any 
source  whatever  are  apparently  within 
them."  A  case  in  all  substantial  respects 
precisely  like  the  present  was  Boehmer  v. 
County  of  Schuylkill,  46  Pa.  St.  452,  which 
was  an  action  on  a  county  treasurer's  bond 
conditioned  to  render  a  just  account  of  all 
moneys  which  may  come  Into  his  bands  on 
behalf  of  the  county  During  the  term  of 
office  of  the  county  treasurer  the  county 
commisslonen)  had  made  loans  aggregating 
$53,078,  and  It  was  contended  that  these 
loans  were  unauthorized.  It  was  also  con- 
tended there,  as  it  is  in  the  present  case,  that 
It  was  not  contemplated  that  money  which 
was  received  on  an  unauthorized  loan  would 
come  Into  the  hands  of  the  treaaorer,  and 
that  the  sureties  were  not  bound.  Xbls  con- 
tention did   not   prevail.    The  court  said: 


"No  matter  whether  they  Itbe  oonuniosiMi- 

ersj  have  or  have  not  legal  aathority  to  bor- 
row money  by  Issuing  scilp  or  any  other 
form  of  security,  if  they  do  it,  and  bring  the 
money  Into  the  county  tteaaaiy,  the  treas- 
urer Is  bound  to  keep  it,  and  disburse  it  ac- 
cording to  law,  and  If  he  falls  in  this  duty. 
his  sureties  are  liable  on  the  official  bond." 
See,  also,  Wylie  v.  Gallagher,  46  Pa.  St.  'JUo; 
Brandt,  Sur.  $  622;  24  Am.  &  Eng.  ISnc.  Law, 
88S;  Mechem.  Pub.  Oft.  {  296;  Wilson  v. 
Town  of  Montlcello,  85  Ind.  10.  We  think  ■ 
It  altogether  clear  that,  when  It  is  shown 
that  moneys  have  actually  come  into  the 
hands  of  the  treasurer  as  treasurer,  neither 
he  nor  hla  bondsmen  can  avoid  UabUity  by 
showing  either  that  irregularities  exist  in 
the  proceedings,  by  which  such  moneys  wert* 
collected,  or  that  there  was  no  authority  lo 
enter  into  the  agreement  which  resulted  in 
the  receipt  of  the  money  by  the  coantr.  It 
is  enough  to  impose  upon  the  treasurer  an 
active  duty  that  the  county  has  received  tb<- 
money,  and  the  obligation  on  the  bond  ex 
ists  when  the  moneys  finds  Its  way  into  his 
hands  as  treasurer.  Had  the  treasurer,  on 
his  own  motion,  and  without  the  concairesc* 
of  the  supervisors,  attempted  to  borrow 
money,  as  in  Leigh  v.  Taylor,  7  Bam.  ft  C. 
491,  a  different  questicm  would  be  presented 
upon  which  we  express  no  opinion.  We  find 
no  error  la  the  proceedings,  and  the  Jndg 
ment  will  be  affirmed. 

GRANT,  J.,  did  not  sit     The  other  Jos 
tlces  concurred. 


PETERSON   V.   DANIEL  SHAW   LTJMBEl: 
CO. 

(Supreme  Court  of  Wisconsin.    Jane  IS,  18^°. 

Change  oir  Vknuk— Time  for  Appucatios. 
The  parties  havins  stipalated  that  de- 
fendant might  demand  a  stmck  jury,  and  th. 
one  day's  notice  thereof  should  be  sofficie&i. 
defendant  on  the  same  day  demanded  of  th« 
clerk  of  court  that  <i  struck  jury  be  draws, 
and  a  list  of  talesmen  waa  accordingly  made, 
and  a  jury  struck,  who  were  sununoned  by  ti- 
clerk.  On  the  return  day  of  the  summona.  th-. 
presiding  judge  being  absent,  no  proceediiif> 
were  had;  but  on  the  following  day  tke  jiir> 
and  parties  attended  before  the  judge,  and.  l«- 
fore  any  other  proceeding  were  had,  plaint' 
filed  his  afBdarit  that  the  judge  waa  disqtia.. 
fied  to  preside  at  the  trial,  and  moved  for  • 
change  of  venue.  HM,  that  the  motion  was  U 
time. 

Appeal  from  circuit  court,  E^u  Claire  cocc- 
ty;   W.  F.  Bailey,  Judge. 

Action  by  Maurice  C.  Peterson,  by  his  gaar- 
dian  ad  litem,  against  the  Daniel  Shaw  Los- 
ber  Company.  There  was  a  judgment  of  vst 
untary  nonsuit,  from  which  plaintiff  appeals. 
Reversed. 

Y.  W.  James,  G.  M.  Popham,  and  C  T. 
Bundy,  for  appellant  H.  H.  Haydon,  tot  it- 
spondent. 
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CASSODAT,  C.  J.  This  action  Is  to  recover 
damages  for  personal  Injuries  to  the  plaintiff 
wtiile  In  the  employ  of  the  defendant  The 
answer  was  served  and  issue  Joined  March 
8.  1895.  The  cause  was  noticed  for  trial  and 
on  the  calendar  for  the  term  commc&clng 
March  18.  1895.  June  14,  1895,  the  parties 
stipulated  to  the  effect  that  the  defendant 
might  demand,  witnin  two  days,  and  obtain 
a  struck  jury  tor  the  trial  of  the  cause,  as 
prescribed  by  statutes;  that  one  day's  notice 
therefor  should  be  sufficient;  that  the  action 
should  be  tried  by  the  Jury  so  obtained,  the 
same  as  though  all  the  provisions  of  law  re- 
lating to  the  striking  of  such  Juries  had  been 
complied  with.  On  the  same  day  the  defend- 
ant demanded  of  the  clerk  of  the  court  that 
a  struck  Jury  be  drawn  as  prescribed  by  stat- 
ute, for  thie  trial  of  the  action.  Laws  1889, 
c.  208  (Sanb.  &  B.  Ann.  St.  iS  2544&-2544y). 
The  clerk  forthwith  delivered  a  certified  copy 
of  such  demand  to  the  sheriff,  who  thereupon 
made  a  list  of  40  names,  from  which  such 
struck  jury  was  to  be  selected,  and  gave  due 
notice  to  the  attorneys  of  the  respective  par- 
ties of  the  time  and  place  for  striking  such 
Jury.  Both  itartles  attended  accordingly,  and 
each  struck  12  names  from  the  list.  There- 
upon the  clerk  issued  a  venire  to  the  sheriff, 
requiring  him  to  summon  the  16  persons 
vt^hose  names  remained  upon  the  list  to  ap- 
pear before  the  Judge  of  the  court,  at  the 
court  room  in  £jau  Claire,  June  24,  1895,  at 
LO  a.  m.,  to  serve  as  Jurors.  The  16  men  so 
■•summoned  attended  as  required,  but,  owing 
*o  the  absence  of  the  presiding  Judge,  no 
pn«eedlng8  were  had  on  that  day.  June  25, 
1S95,  both  parties  and  the  16  persons  so  sum- 
moned as  Jurors  attended  at  the  place  named, 
Ijefore  the  Judge,  whereupon,  and  before  any 
other  proceedings  were  had,  the  plaintiff  filed 
his  afildavit  to  the  effect  that  he  had  good 
reason  to  l>eUeve,  and  did  believe,  that  he 
<-ould  not  have  a  fair  trial  of  the  action,  on 
account  of  the  prejudice  of  the  judge  (nam- 
ing him),  and  moved  the  court  to  change  the 
place  of  the  trial  of  said  action,  bnt  which 
motion  was  then  and  there  denied.  Thereup- 
on the  cause  was  adjourned  to  July  15,  1895, 
by  consent  of  the  respective  parties.  July  15, 
1895,  the  16  jurors  being  present,  and  the 
court  ready  to  try  the  cause,  the  plaintiff 
refused  to  enter  apon  said  trial,  and  asked  to 
submit  to  a  voluntary  nonsuit;  and  there- 
upon, and  on  motion  of  the  attorney  for  the 
defendant,  it  was  ordered  by  the  court  that 
the  action  be,  and  the  same  was  thereby,  dis- 
missed, with  costs  to  be  taxed  In  favor  of  the 
defendant  Prom  the  judgment  entered 
thereon  accordingly,  the  plaintiff  brings  this 
appeal. 

Counsel  for  the  defendant  concedes  that  the 
only  question  presented  by  this  appeal  is 
whether  the  application  for  the  change  of 
venue  was  "made  in  due  season,"  or  "made 
too  late,"  and  the  presiding  judge  certifies 
that  question  or  point  of  law  to  be  of  such 
doubt  and  dlfficnlty  as  to  require  the  decision 


of  this  court  The  affidavit  was  In  strict 
compliance  with  the  statute  (Sanb.  &  B.  Ann. 
St.  §  2625).  This  being  so,  and  the  statute 
being  imperatlv<;,  it  rendered  the  presiding 
Judge  Incompetent  to  try  the  case,  If  the 
application  was  seasonably  made.  Fatt  v. 
Fatt,  78  Wis.  635,  48  N.  W.  63,  and  cases 
there  cited.  "If  the  court  actually  lost  Juris- 
diction by  virtue  of  such  application,  then  it 
did  not  regain  it  by  reason  of  any  subsequent 
proceeding  in  the  case."  Id.  The  only  ques- 
tion, therefore.  Is,  as  stated  by  counsel, 
whether  the  application  was  seasonably  made, 
or  made  too  late.  It  has  repeatedly  been 
held  that  the  application  is  too  late  if  not 
made  until  after  a  jury  has  l>een  called  and 
a  trial  of  the  cause  commenced.  Swlneford 
V.  Pomeroy,  16  Wis.  553;  Cairns  v.  O'Bleness, 
40  Wis.  469;  Grobman  v.  Hahn,  59  Wis.  83, 
17  N.  W.  545;  Allls  v.  DistUling  Co.,  67  Wis. 
16,  29  N.  W.  643,  and  30  N.  W.  300;  Duffy  v. 
Hickey,  68  Wis.  380,  32  N.  W.  54;  Schuetae 
V.  Insurance  Co.,  69  Wis.  252,  34  N.  W.  90. 
It  has  also  been  held  by  this  court  that  such 
application  was  seasonably  made,  "although 
the  cause  was  upon  the  calendar  for.  trial,  and 
the  parties  had  agreed  that  It  should  be  re- 
ferred." Kldred  v.  Becker,  60  Wis.  52,  18  N. 
W.  722.  It  is  claimed  tliat  the  cuse  at  bar 
is  ruled  by  Grobman  v.  Hahn,  supra.  That 
case  was  properly  on  the  calendar  of  the 
Dodge  county  court  for  trial,  December  6, 
1882,  and  "was  called,  and  a  Jury  was  called 
and  struck,  and  by  agreement  of  the  parties 
the  trial  was  set  for  December  27,  1882." 
A  venire  was  thereupon  Issued,  and  served 
on  the  Jurors  selected,  who  were  present  In 
court  on  the  day  named.  The  defendant  was 
also  present,  with  his  witnesses,  ready  for 
trial.  Whereupon  the  plaintiff  applied  for 
such  change  of  venue,  and  it  was  held  that  It 
came  too  late.  That  case  was  distinguished 
in  Eidred  v.  Becker,  supra,  and  Mr.  Justice 
Lyon  said  that  the  application  in  Grobman 
V.  Hahn  was  made  "after  the  trial  had  sub- 
stantially commenced,  although  the  jury  bad 
not  been  actually  sworn."  In  that  case  the 
Jury  were  selected  and  summoned  under  sec- 
tion 2478,  Sanb.  &  B.  Ann.  St  As  therein 
prescribed,  when  the  cause  was  called  for 
trial  a  demand  was  made  "in  open  court"  for 
a  trial  by  Jury;  and  thereupon  the  clerk  drew 
the  same,  and  the  respective  parties  were 
then  and  there  entitled  to  "peremptory  chal- 
lenges ♦  •  *  as  in  case  of  drawing  a  jury 
in  the  circuit  court,  except  that  the  persons 
so  drawn  need  not  be  present  when  drawn." 
Id.  When  so  drawn,  or  otherwise  agreed 
upon  by  the  partie",  a  venire  therefor  was 
required  by  the  statute  to  "be  Issued  by  the 
court  to  the  sheriff,"  who  was  therein  re- 
quired to  summon  the  persons  therein  named 
to  serve  as  such  jury,  and  it  was  for  the  court 
to  fix  the  time  In  such  venire  when  such 
jurors  should  be  required  to  appear  in  court 
Id.  In  case  of  any  failur^  to  appear,  or  any 
legal  objection  to  or  excuse  of  any  of  those 
who  did  appear,  the  court  was  therein  re- 
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■Quired  to  direct  the  sheriff  to  summon  from 
ihe  coontr  or  bystanders  othM'  disinterested 
persons,  as  talesmen,  to  supply  the  deficiency, 
but  otherwise  the  12  men  so  selected  were  to 
be  the  Jury  In  the  case.  Id.  Under  that 
fltatnte  the  coart  was  necessarily  an  active 
agency  In  doing  what  was  done  In  Orobman 
V.  Hahn.  In  selecting  the  names  of  the  16 
persons  from  whom  a  Jury  was  to  be  chosen 
In  the  case  at  bar,  as  Indicated,  and  the  Is- 
suing of  a  venire  foi  the  same,  and  fixing  the 
time  when  the  same  should  be  made  return- 
able, and  summoning  them  to  appear,  the 
presiding  Judge,  under  the  statute,  had  no 
part.  Laws  1889,  c.  268  (Sanb.  &  B.  Ann.  St 
{{  2544a-2544y).  The  first  thing  he  was  called 
upon  to  do  in  the  case  was  to  change  the 
venue,  which  he  refused.  Ordinarily  a  party 
can  have  no  good  reason  for  believing  a 
Judge  to  be  prejudiced  against  him  in  an  ac- 
tion until  he  does  something  in  or  says  some- 
thing about  parties  or  the  action.  The  affi- 
davit of  prejudice  in  the  case  at  bsi  may  be, 
and  presumably  was,  based  upon  something 
that  occurred  after  the  making  of  the  stipula- 
tion mentioned.  True,  the  parties  had  agreed 
to  try  the  cause  by  the  Jury  so  obtained;  but 
we  do  not  understand  that  either  party  there- 
by intended  to  waive,  or  did  waive,  the  right 
secured  by  statute  for  the  change  of  venue 
In  case  a  good  reason  for  doing  so  should 
arise.  Besides,  the  presiding  Judge,  notwith- 
standing such  application,  liad  the  right,  "in 
his  discretloo,"  to  retain  the  action,  and  call 
in  another  drcnit  Judge  to  try  the  same  be- 
fore such  Jury.  Laws  1887,  c.  435  (Sanb.  & 
B.  Ann.  St.  i  2624a).  We  are  constrained  to 
hold  that  the  rulings  of  the  trial  court  were 
erroneous.  The  Judgment  of  the  circuit  court 
is  reversed,  and  the  cause  Is  remanded  for 
further  proceedings  according  to  law.  . 


GROESBECK  v.  CHICAGO,  M.  &  ST.  P. 

RY.  CO. 

{Supreme  Court  of  Wisconsin.    June  19,  1S96.) 

ACOIDBNT    AT    CbOSSINO  —  COXTBIBmOBT    NeOLI- 
OBHOB. 

One  who,  after  dark,  approached  a  cross- 
ing with  which  he  was  famihar,  driring  a  gen- 
tle horse,  under  control,  at  a  very  moderate 
gait,  and  who,  for  a  distance  of  500  feet  before 
reachhig  the  croBsing,  could  have  continuously 
seen  the  headlight  or  the  engine  by  which  he 
was  killed  from  a  point  three-quarters  of  a  mile 
away,  was  chargeable  with  contributory  neg- 
ligence in  attempting  to  cross  the  tracks  before 
the  train  passed. 

Appeal  from  circuit  court,  Walworth  county; 
Frank  M.  Fish,  Judge. 

Action  by  Nettie  M.  Groesbeck,  administra- 
trtx,  etc.,  against  the  Chicago,  Milwaukee  & 
St  Paul  Railway  Company,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  her 
taitestate.  There  was  a  Judgment  for  defend- 
ant and  plaintiff  appeals.     Affirmed. 

On  the  afternoon  of  the  23d  day  of  Decem- 
ber, 1893,  at  a  few  minutes  after  6  o'dodc. 


Garrett  J.  Groesbeck,  accompanied  by  bis  lit- 
tle aon,  who  waa  seven  years  of  age,  in  a  oi»- 
bwse  open  buggy,   were  driving  aoatbwvd 
upon  one  of  the  principal  tborongbfaLrea  d 
Walworth  county,  called  the  'Hxeneva  Boad," 
and  'frhlle  crossing  the  track  of  tbe  AetessS- 
ant  company  nearly  at  right  angles  tbe  bng^ 
was  struck  by  the  engine  of  an  express  train  oo 
the  defendant's  road,  and  both  occnpants  weic 
Instantly  killed,   the  horse  being   practicaliy 
uninjured.     This  action  is  brought  by  tbe  af- 
pellant  the  widow  of  the  deceased,  wbo  has 
been  appointed  administratrix  of  hfai  estate. 
The  road  in  question,  as  before  stated,  crossa 
the  railroad  track  at  nearly  a  right  angle,  and 
runs  directly  north  and  south;    tbe  railroad 
running  practically  east  and  west,  bat  with  a 
Blight  variation  towards  the  northfrest     The 
highway  was  a  much-traveled  highway,  and 
after  running  some  distance  north  of  tbe  tail- 
road  track  turns  west  and  enters  tbe  village  of 
Elkhom,  which  Is  an  incorporated  village,  the 
center  line  of  the  north  and  south  portion  of 
the  highway  being  the  west  line  of  the  vil- 
lage.    The  train  in  question  was  a  regular  ex- 
press train  from  the  east  and  doe  at  tbe  sta- 
tion In  the  village  of  Elkhom,  about  a  mite 
west  of  this  crossing,  about  6  p.  m.     On  the 
evening  in  question  the  train  was  from  fire 
to  ten  minutes  late.     At  a  point  at>out  three- 
fourths    of    a    mile    east    of    tbe    crossing, 
where   the   accident   happened,    the    raibxnd 
surmounted   tbe  crest  of  a     iiUI,    and  from 
that  point  imtll  it  passed  the  crossing  there 
was  a  descending  grade  of  1    foot   In  100 
feet.     The    highway    as  It    approacbea   tiie 
crossing  from  the  north  also  slopes  towards 
the  railroad  track.     The  deceased   bad  Iiea 
in  the  village  of  Elkhom  on  the  afternoon  of 
the  day  of  the  accident,  and  was  returning  to 
his  home,  some  distance  south  and  east  of  this 
crossing,  at  the  time  of  the  accident     He  bad 
been  a  resident  of  Walworth  county  for  years, 
and  had  lived  on  the  farm  which  was  bit 
home  at  the  time  of  his  death  since  the  preced- 
ing 1st  day  of   November,   and   had    ridden 
over  the  road  in  question  to  Elkhom  a  numbar 
of  times.    He  was  driving  a  quiet,  w^-broksi 
horse,  and  he   was  a  steady,  prudent  man. 
accustomed  to  driving  horses.     The  evening 
was  foggy  and  damp,  raining  a  little  at  times. 
The  evidence  showed  that  the  train  was  run- 
ning at  a  very  high  rate  of  speed,  prol>ably  at 
the  rate  of  60  miles  an  hour,  in  an  endeavw  to 
make  up  lost  time.     No  witnesses   saw  the 
accident.     The  engineer  of   the   engine  bad 
his  head  out  of  the  window  on  the  north  side, 
keeping  a  lookout,  and  at  or  about  the  instant 
of  contact  caught  a  glimpse  of  something,  and 
thought  it  waa  a  horse,  but  could  not  see  an;- 
thlng   definite.     There  waa   testimony  as  to 
some  obstruction  cm  the  north  side  of  the  tail- 
road  track,  consisting  of  willow  trees,  which 
might  Interfere  with  the  vision  ot  a  pencsi 
crossing  the  track  from  the  north  on  this 
highway.    As  this  testimony  vrill  be  refenrd 
to  In  the  opinion.  It  is  unnecessary  to  state  it 
here.    At  tbe  dose  of  the  evidence  the  de- 
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f  endant  moTed  the  court  to  direct  a  verdict, 
which  motion  was  denied  by  the  court  The 
case  was  then  given  to  the  jury,  and,  after  the 
jury  had  deliberated  for  a  time,  the  court  re- 
called them,  and  directed  a  verdict  for  the  de- 
fendant, and  from  judgment  upon  such  verdict 
the  plaintiff  appealed. 

Quarles,  Spence  &  Quarles,  for  appellant. 
Burton  Hanson  and  O.  H.  Van  AlsUne,  fbr 
respondent. 

WINSLOW,  J.  (after  stating  the  facts).  It 
will  be  seen  from .  the  foregoing  statement 
that  the  present  case  is  quite  similar  in  its 
facts  to  'the  case  of  Haetsch  v.  Railway  Co., 
87  Wis.  304,  58  N.  W.  393.  In  both  cases 
there  was  sufficient  evidence  to  establish  negli- 
gence on  the  part  of  the  defendant  In  both 
cases  the  deceased  was  seated  in  a  wagon, 
approaching  a  railroad  crossing,  with  which 
he  was  familiar,  In  the  night,  a  few  minutes 
after  a  train  was  due,  and  was  run  down  by 
an  engine  bearing  a  burning  headlight,  which 
could  be  seen  by  the  deceased  at  some  dis- 
tance from  the  crossing,  had  he  looked;  and 
In  both  cases  no  one  lived  to  tell  the  tale,  or 
explain  how  the  wagon  came  to  be  on  the 
track  at  that  moment.  It  is  claimed,  however, 
that  there  are  radical  ditTerences  between 
the' two  cases  which  call  for  the  application  of 
a  different  rule  in  the  present  case  from  that 
applied  in  the  Haetsch  Case.  The  material 
differences  claimed  to  exist  between  the 
Haetsch  Case  and  the  case  at  bar  may  be 
stated  as  follows:  (1)  The  accident  in  that 
case  occurred  at  a  place  where  there  was  no 
restriction  on  the  speed  of  trains,  whereas  in 
the  present  case  the  speed  of  the.  train  was 
restricted  by  law  to  15  miles  an  hour  after  It 
crossed  the  center  of  the  highway.  (2)  In 
that  case  there  was  no  fog  to  obscure  the 
vision.  (3)  In  that  case  it  appeared  that  the 
deceased  was  striking  his  horse,  thus  showing 
that  be  had  seen  the  train,  and  was  trying  to 
clear  the  crossing  In  advance  of  it;  while  in 
this  case  there  is  no  evidence  of  the  conduct 
of  the  deceased  Just  prior  to  the  collision. 
(4)  In  that  case  the  deceased  was  far  more 
familiar  with  the  crossing  than  was  the  de- 
ceased in  this  case.  (5)  In  that  case  there 
was  a  clear  view  of  the  approaching  train  for 
at  least  100  feet,  while  In  this  case  there  was 
such  view  for  only  about  45  feet  All  but 
the  first  of  these  alleged  differences  substan- 
tially disappear  upon  close  examination  of  the 
evidence.  Though  the  evidence  shows  that 
the  night  was  foggy,  it  shows  also  that  the 
fog  was  not  such  as  to  materially  obscure  the 
vision;  certainly  that  the  fog  was  not  suffi- 
cient to  prevent  a  traveler  In  the  situation  of 
the  deceased  from  plainly  seeing  the  headlight 
of  the  locomotive  at  any  time  after  the  engine 
came  over  the  crest  of  the  hill.  This  evidence 
came  almost  entirely  from  the  witnesses  for 
the  plaintiff,  who  testify  to  having  plainly 
seen  the  lights  shining  from  the  windows  of 
the  train  at  the  time  of  the  accident  at  vari- 
v.67N.w.no.ll— 71 


ous  distances  running  from  40  rods  to  half  a 
mile;  one  even  testifying  that  he  was  stand- 
ing on  the  platform  of  the  depot  at  Elkhom, 
and  saw  the  headlight  as  the  engine  appeared 
on  the  crest  of  the  hill,  more  than  a  mile  and 
a  half  away.  It  is  true  that  there  was  testi- 
mony in  the  Haetsch  Case  from  the  fireman 
of  the  engine  to  the  effect  that  he  saw  the 
deceased  whipping  bis  horse,  apparently  in 
order  to  get  across  the  track  before  the  train; 
but  it  win  be  seen  from  the  opinion  on  page 
308.  87  Wis.,  and  page  393,  58  N.  W.,  that 
this  fact  was  substantially  eliminated  from 
consideration  in  determining  the  question  of 
the  negligence  of  the  deceased.  The  case  was 
decided  without  reference  to  that  fact.  As 
to  the  familiarity  with  the  crossing,  the  differ- 
ence between  the  two  cases  Is  not  substantial. 
In  the  Haetsch  Case  the  deceased  had  passed 
over  the  crossing  far  more  frequently,  but  it 
affirmatively  appears  in  the  present  case  that 
the  deceased  was  entirely  familiar  with  the 
road  over  which  he  was  traveling.  He  had 
been  a  resident  of  the  county  for  years.  He 
had  lived  on  the  farm  where  he  lived  at  the 
time  of  his  death  nearly  two  months.  From 
this  farm  the  railroad  (though  not  the  cross- 
ing) was  in  sight  His  route  to  Elkhom,  the 
nearest  trading  town,  was  over  this  road,  and 
he  had  used  it  a  half  dozen  times,  and  on  the 
very  trip  in  question  he  had  said  before  he 
left  home  that  perhaps  he  might  wait  at  Elk- 
hom imtil  this  very  train  came  in.  It  is  idle 
to  claim  that  he  was  not  perfectly  familiar 
with  the  road,  the  crossing,  and  the  train.  As 
to  the  view  of  the  train  which  a  traveler  upon 
the  highway  In  the  situation  of  the  plaintiff 
could  have  had  at  time  of  the  accident  and 
the  distance  from  the  crossing  at  which  be 
could  see  the  approaching  headlight  it  is 
claimed  that  there  is  a  substantial  dispute  in 
the  testimony,  and  that  there  is  evidence  tend- 
ing to  show  that  he  could  not  see  it  until  with- 
in 45  feet  of  the  track.  Careful  examination 
of  the  testimony,  however,  shows  that  there 
is  substaatially  no  dispute.  The  fact  is  es- 
tablished without  contradiction  that  at  the 
time  of  the  accident  the  headlight  of  a  loco- 
motive on  the  track  at  any  point  between  the 
crest  of  the  hill  and  the  crossing  could  be 
seen  by  a  traveler  on  this  highway  approach- 
ing the  crossing  from  the  north  at  any  point 
within  a  distance  of  500  feet;  that  is,  when 
the  traveler  got  to  a  point  500  feet  from 
the  crossing,  he  could  see  a  locomotive  head- 
light approaching  from  the  east  all  the  time 
after  it  gained  the  top  of  the  hill  until  it 
reached  the  crossing,  a  distance  of  about 
three-quarters  of  a  mile.  This  fact  appears 
from  the  testimony  of  three  entirely  disinter- 
ested witnesses,  residents  of  Elkhom,  who 
made  the  teat  with  a  locomotive,  at  night  upon 
the  very  spot  of  the  accident  within  two 
weeks  after  it  happened,  when  the  conditions 
were  all  the  same,  except  as  to  the  fog,  which, 
as  we  have  seen,  did  not  interfere  materially 
wlQi  the  vision  of  a  locomotive  headlight 
This  testimony  is  also  strongly  corroborated 
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by  a  large  photograph  of  the  road,  crosglng, 
and  track,  taken  a  few  days  after  the  acci- 
dent, and  attached  to  the  bill  of  exceptions. 
It  Is  true  that  there  were  some  bunches  of 
willows  along  the  north  side  of  the  right  of 
way  of  the  railroad  at  and  near  the  whistling 
post  (80  rods  from  the  crossing),  and  at  vari- 
ous points  along  the  track  further  east.  It  is 
true,  also,  that  there  is  testimony  from  wit- 
nesses who  made  some  measurements  and  ob- 
servations In  September,  1894,  when  the  foli- 
age was  on  the  trees,  to  the  effect  tliat  these 
willows  obstructed  the  view  of  the  whistling 
post  and  track,  or  a  train  thereon,  up  to  a 
point  alM>ut  45  feet  north  of  the  railroad  track. 
This  testimony,  however,  did  not  meet  or  con- 
tradict the  testimony  as  to  the  view  of  a  loco- 
motive headlight  at  night  in  the  month  of 
December.  Both  classes  of  evidence  may  be 
true.  Our  conclusion  is  that  the  testimony 
which  shows  that  the  headlight  of  an  engine 
coming  down  the  hill  for  nearly  three-quar- 
ters of  a  mile  is  visible  to  a  traveler  on  the 
highway  In  the  month  of  December  at  any 
point  north  of  the  crossing  within  a  distance 
of  500  feet  is  without  dispute.  This  fact 
makes  the  case  before  us  far  stronger  against 
the  plaintiff  on  this  point  than  the  Haetsch 
Case.  Thus  it  will  be  seen  that  the  only 
material  point  In  which  the  case  before  us  is 
stronger  for  the  plaintiff  than  the  Haetsch 
Case  is  the  fact  that  the  speed  of  the  engine 
in  the  present  case,  when  it  crossed  tlie  center 
line  of  the  highway,  was  limited  by  law  to 
15  miles  an  hour,  where  as  In  fact  the  evl- 
lionce  tended  to  show  that  the  speed  was  as 
much  as  60  miles  an  hour.  This  fact  Is  en- 
titled to  consideration  in  determining  the  ques- 
tion of  the  alleged  contributory  negligence  of 
tiie  deceased.  The  deceased  liad  the  right  to 
act  npon  the  assumption  that  the  train  would 
not  be  moving  at  a  greater  rate  than  15  miles 
an  hour  when  it  crossed  that  highway.  Piper 
V.  Railway  Co.,  77  Wis.  247,  4C  N.  W.  165. 
We  do  not  think  that  this  consideration,  how- 
ever, can  save  the  deceased  from  the  imputa- 
tion of  contributory  negligence  as  a  matter  of 
law  which  must  follow  from  the  other  facts 
in  evldimce.  The  plaintiff's  own  evidence 
satisfactorily  showed,  without  dispute,  that 
the  deceased  was  a  careful  driver,  and  accus- 
tomed to  handling  horses;  that  his  horse  was 
well  broken,  and  easily  managed;  that  the 
deceased  undoubtedly  approached  the  crossing 
at  a  moderate  rate  of  speed,  not  exceeding 
four  miles  an  hour;  and  that  his  horse  did  not 
run,  but  pursued  an  even  gait  clear  up  to  the 
crossing.  The  nature  of  the  evidence  which 
clearly  showed  these  two  last-mentioned  facts 
need  not  be  detailed;  it  is  sufficient  to  say 
that  they  were  satisfactorily  proven.  These 
facts,  taken  in  connection  with  the  facts  pre- 
viously referred  to  in  this  opinion,  namely, 
tlmt  the  headlight  of  the  engine  could  have 
been  seen  by  the  deceased  at  any  point  within 
a  distance  of  500  feet  from  the  track  as  soon 
as  the  light  appeared  above  the  crest  of  the 
biU,  and  from  that  point  clear  to  the  crossing. 


clearly  show  contributory  negligence.  Tb«re 
Is  no  room  left  to  Indulge  any  presomptic:: 
that  the  deceased  was  exercising  ordinair 
care.  Such  a  presumption  undoubtedly  ex- 
ists where  there  is  no  testimony  showing  ibe 
conduct  of  the  deceased  at  the  time  of  tlK 
accident,  but  this  is  not  such  a  case.  This  s 
a  case  where  it  affirmatively  appears  that  tin 
deceased  approached  a  crossing  -with  vrhkL 
he  was  familiar  driving  a  gentle  horse,  under 
control,  at  a  very  moderate  gait,  and  that  I-x 
a  distance  of  500  feet  t>efore  reaching  tbe 
crossing  he  could  liave  a  full  view  of  th* 
headlight  of  any  engine  which  bad  passed 
the  crest  of  the  hiU.  These  facts,  as  before 
stated,  negative  any  presumption  of  ordhiair 
care,  and  show  affirmatively  lack  of  sncb 
care.  It  demonstrates  either  tliat  the  deceased 
did  not  look  at  all,  or  that,  having  looked,  be 
deliberately,  and  with  his  horse  under  control, 
took  the  risli:.  In  either  case  there  can  be  do 
recovery.     Judgment  affirmed. 


J.  &  H.  GLASGENS  GO.  ▼.  SILBBR  et  ti- 

(Supreme  Goort  of  Wisconsin.    June  IS.  ISSd) 

Partnekship — Chakqe  in  Membkbship— Aascv?- 
TioN  OF  Debt  op  Old  Firm— Parol  AaRCBmsrr 
—Qabnibhmekt— Evidence — Judombnt  aoai»t 
Principal,  Ubfbndant. 

1.  A  judgment  in  favor  of  a  creditor  sad 
against  the  debtor  is  conclusive  evidence,  in  .: 
subsequent  garnishment  suit,  of  the  relation- 
ship of  debtor  and  creditor,  and  of  the  amouc: 
of  the  debt,  in  the  absence  of  fraad  or  coliii- 
sion,  or  want  of  jnrisdiction,  or  error  in  tiie  en- 
try of  the  judgment 

2.  A  parol  contract  by  an  incoming  part- 
ner to  assume,  along  with  the  other  member, 
the  debts  of  the  old  concern,  is  binding. 

3.  On  an  issue  as  to  whether  a  debt  er.- 
denced  by  promissory  notes  was  the  indiridoiii 
obligation  of  one  partner,  created  l>efore  tbr 
existence  of  the  firm,  while  lie  was  a  sole  tradn-. 
or  had  Iieen  assumed  by  the  other  memlier  wbeo 
the  firm  was  created,  evidence  of  a  parol  agirt- 
ment  by  the  latter  to  assume,  along  with  tit, 
other  member,  debts  contracted  in  the  business 
prior  to  the  creation  of  the  partnership,  is  noi 
objectionable  as  varying  individifal  indorse 
meats  by  the  new  member  on  such  notes. 

Appeal  from  circuit  court,  MUwaakee  cooii 
ty;   D.  H.  Johnson,  Judgre. 

Action  by  the  J.  &  H.  Clasgena  Gompanv 
against  H.  &  J.  O.  Hyman,  in  which  Looiy 
Sllber  and  Marcus  Silber  were  summoned  sa 
garnishees.  From  a  Judgment  against  th«n. 
the  garnishees  appeail.     Reversed. 

The  plaintiff  corporation  sued  the  firm  of 
H.  &  J.  C.  Hyman  on  the  24th  day  of  Sep- 
temlier,  1891,  and  garnished  the  appellants, 
who  answered,  denying  liability.  The  com 
plaint  in  the  principal  action  alleged  an  in- 
debtedness accruing  prior  to  August  31, 1891 
and  judgment  was  rendered  against  the 
Hymans  in  that  action  by  default  for  ^- 
383.81,  March  16,  1893.  Thereafter  this  gar- 
nishee action  was  tried  before  a  jury,  and  a 
special  verdict  rendered,  which  was  set 
aside,  and  a  new  trial  granted.     This  order 
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was  affirmed  by  this  court  J.  &  H.  Clas- 
sens Co.  V.  Sllber,  87  Wis.  357,  68  N.  W.  766. 
A  second  trial  was  afterwards  had  before 
tbe  court  without  a  Jury.  It  appeared  up- 
on this  trial  tbat  on  June  26,  1890,  Henry 
Hyman,  who  was  then  a  sole  trader,  doing 
business  under  tbe  name  of  the  Star  Knit- 
ting Works,  gave  a  note  for  ^000,  payable 
one  day  after  date,  to  Louis  Silber,  who 
was  his  son-in-law;  that  on  the  25th  day  of 
June,  1890,  he  gave  a  similar  note  for  $6,000 
to  Marcus  SUbei;  that  on  April  16,  1881,  Hen- 
ry Hyman  took  his  son,  Joseph  C.  Hyman, 
Into  equal  partnership  with  him  In  the  knit- 
ting business,  and  th«y  continued  the  busi- 
ness under  the  name  of  the  Star  Knitting 
Mills,  that  soon  after  the  formation  of  this 
partnership  J.  C.  Hyman  wrote  his  name  on 
the  back  of  each  of  said  notes  at  the  request 
of  the  Silbers;  that  on  September  19,  1891, 
the  Hymans,  being  insolvent,  assigned  In 
writing  all  the  accounts  of  the  Star  Knitting 
Mills  or  of  the  firm  of  H.  &  J.  0.  Hyman  to 
Marcus  Silber  and  Louis  Sllber,  tbe  face 
value  of  which  accounts  was  about  $10,500, 
and  tbe  amounts  realized  by  the  Silbers 
therefrom  was  $8,500;  that  the  entire  prop- 
erty oi  the  firm  was  seized  upon  executions 
Issned  upon  Judgments  on  cognovit  upon  the 
day  following  the  transfer  of  the  accounts. 
It  was  claimed  by  the  plaintiff  that  this 
transfer  was  without  consideration,  and 
fraudulent  and  void  as  to  creditors.  In  ad- 
dition to  the  facts  above  stated,  the  court 
found.  In  effect,  that  the  notes  given  by 
Henry  Hyman  to  the  Silbers  were  claimed 
to  have  been  given  for  money  loaned  at  the 
date  of  the  notes;  that  Joseph  C.  Hyman 
pat  some  property  Into  the  business  when 
he  became  a  partner;  that  when  the  Sil- 
bers learned  that  the  co-partnership  was  to 
be  formed,  they  both  demanded  the  money 
on  their  notes,  and  it  was  agreed  that  if  J. 
G.  Hyman  would  indorse  the  notes  they 
would  let  them  run,  whereupon  J.  C.  Hyman 
wrote  his  name  on  the  back  of  each  note; 
that  at  tbe  time  of  the  assignment  of  the 
accounts  the  firm  of  H.  &  J.  C  Hyman  was 
not  Indebted  to  the  Silbers  In  any  sum  upon 
the  notes  signed  by  Henry,  and  Indorsed  by 
J.  C.  Hyman  after  due,  but  that  the  indebt- 
edness upon  said  notes,  if  any,  was  "the 
indebtedness  of  Henry  Hyman,  with  the  ikw- 
slble  individual  liability  of  J.  C.  Hyman  by 
reason  of  his  indorsement";  that  at  the  time 
of  the  service  of  the  garnishee  summons  the 
Silbers  had  In  their  possession  $8,500  of  the 
property  of  the  firm  of  H.  &  J.  G.  Hyman, 
which  was  subject  to  garnishment;  that  at 
the  time  of  the  assignment  of  the  accounts 
to  the  Silbers  tbe  firm  of  H.  &  J.  C.  Hyman 
was  indebted  to  various  creditors  in  a  sum 
exceeding  $35,000.  As  conclusions  of  law 
the  court  found:  "First.  That  the  indebted- 
ness. It  any,  arising  upon  the  notes  signed 
by  Henry  Hyman  respectively  on  the  23th 
day  of  June,  1890,  and  26th  day  of  June, 
1800,  one  to  Marcus  Sllber  and  the  other  to 


Lonla  Klber,  Is  the  individual  Indebtedness 
of  Henry  Hyman;  that  no  assumption  of 
that  indebtedness  was  ever  made  by  the 
firm  of  H.  &  3.  C.  Hyman.  Second.  That  at 
the  time  of  the  service  of  the  garnishee  pro- 
cesses upon  Marcus  Silber  and  Louis  Silber 
they  were  Indebted  to  the  defendants  Henry 
Hyman  and  J.  O.  Hyman,  in  the  sum  of  $8,- 
500.  Third.  That  the  co-partnership  of  H. 
&  J.  C.  Hyman  was  insolvent  on  the  19th 
and  21st  days  of  September,  1891;  that  the 
assignments  of  tbe  co-partnership  property 
of  H.  &  J.  C.  Hyman,  dated  September  19, 
1891,  to  the  garnishees,  Marcus  Sllber  and 
Louis  Silber,  of  all  the  outetandlng  accounts 
belonging  to  said  firm  for  the  purpose  of 
paying  individual  liabilitiea  of  Henry  Hy- 
man, are  fraudulent  and  void  as  to  the  plaln- 
tifr.  Fourth.  That  Marcus  Silber  and  Louis 
Silber  are  liable  to  the  plaintiff  as  gar- 
nishees of  the  defendants  Henry  Hyman 
and  J.  O.  Hyman  In  the  sum  of  $6,383.81,  to- 
gether with  interest  thereon  from  the  16th 
day  of  March,  1893,  and  together  with  costs; 
that  the  plaintiff  Is  entitled  to  Judgment 
against  said  garnishees,  Marcus  and  Louis 
Silber,  accordingly."  Judgment  for  the  plain- 
tiff was  rendered  upon  these  findings,  .and 
the  defendants  have  appealed. 

Rose  &  Bell  and  Timlin  &  Glicksman,  for 
appellants.  Orren  T.  Williams,  for  respond- 
ent. 

WINSLOW,  J.  (after  stating  the  facts). 
It  Is  claimed  by  the  appellant  that  there 
was  no  sufficient  proof  upon  the  trial  show- 
ing that  the  plaintiffs  were  creditors  of  the 
Hymans  at  the  time  of  the  transfer  of  the 
book  accounts  to  the  Silbers  on  tbe  19th  day 
of  September,  1891.  Substantially  all  the 
testimony  upon  this  point  is  that  contained 
in  the  Judgment  roll  in  the  principal  action, 
which  was  introduced  and  received  in  evi- 
dence. It  is  said  that  this  roll,  as  against 
the  garnishee.  Is  proof  only  of  the  fact  of 
the  entry  of  the  Judgment.  With  this  con- 
tention we  cannot  agree.  While  there  has 
been  some  difference  of  opinion  among  the 
courts  as  to  the  evidential  effect  of  a  judg- 
ment In  such  a  case,  it  seems  now  quite 
well  settled  by  the  weight  of  authority  that 
in  an  action  by  a  creditor  to  set  aside  as 
fraudulent  a  conveyance  of  property  made 
by  his  debtor  the  judgment  In  favor  of  the 
creditor  and  against  his  debtor  Is  evidence 
establishing  the  relationship  of  debtor  and 
creditor  between  the  parties,  and  the 
amount  of  the  indebtedness,  and  is  conclu- 
sive evidence,  unless  Impeached  for  fraud 
or  collusion,  or  lack  of  jurisdiction  in  the 
court,  or  illegality  In  its  entry.  Bump, 
Fraud.  Conv.  (4th  Ed.)  8  587;  2  Freem. 
Judgm.  (4th  Ed.)  i  418,  and  cases  cited  in 
note.  Especially  should  this  be  the  case 
as  against  the  garnishee  in  the  present 
case,  who  bad  by  statute  the  right  to  ap- 
pear In. the  principal  action,  and  defend  It 
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Rev.  St  S  2765.  The  record  Introduced  In 
ertdence  showed  that  judgment  was  enter- 
ed in  favor  of  the  plaintiffs  against  the  Hy- 
mens tn  March,  1893,  upon  a  firm  liabilitf 
contracted  prior  to  September  1, 1893,  and  con- 
sequently pHor  to  the  alleged  fraudulent  con- 
v^ance.  There  are  errors  In  the  case,  how- 
eTer,  which  necessitate  reversal.  It  la  set- 
tled law  In  this  state,  as  In  many  others, 
that  when  an  Incoming  partner,  In  consid- 
eration of  being  received  Into  the  firm  and 
becoming  part  owner  of  the  firm  property, 
agrees  to  assume  with  the  old  partner  or 
partners  the  existing  debts  of  the  business, 
««ch  agreement  is  valid  and  binding,  though 
it  be  by  parol,  and  that  such  promise  is 
enforceable  by  the  creditors  whose  debts 
are  thus  assumed.  Holle  v.  Bailey,  58  Wis. 
434,  17  N.  W.  322.  In  the  present  case 
there  was  direct  evidence  on  the  part  of  the 
two  Hymans  showing  that  when  Joseph  C. 
.  was  received  Into  partnership  he  agreed  to 
assume  as  partner  his  share  of  the  existing 
debts  of  Henry,  and  that  they  should  be 
paid  by  the  new  firm:  and  there  was  no  di- 
rect evidence  In  the  'case  to  the  contrary. 
If  this  evidence  was  true,  then  it  is  very 
dear,  under  the  rule  above  stated,  that 
Henry's  debts  contracted  in  the  business 
became  obligations  of  the  new  firm,  which 
could  be  at  any  time  enforced  by  the  cred- 
itors. While  this  testimony  seems  to  have 
been  all  received,  the  record  shows  that  it 
was  all  taken  under  the  objection  that  it 
tended  to  vary  the  terms  of  a  written  con- 
tract, namely,  the  contract  of  indorsement 
made  by  J.  O.  Hyman  when  be  wrote  his 
name  upon  the  back  of  the  Silber  notes. 
In  receiving  this  evidence  the  court  ruled. 
In  effect,  that  he  would  hear  it,  but  that  it 
would  not  be  permitted  to  vary  the  terms 
of  the  written  contract  of  Indorsement 
This  ruling  was  announced  in  different 
phraseology  several  times  during  the  prog- 
ress of  the  case,  and  there  is  nothing  to 
show  that  the  trial  judge  at  any  time 
abandoned  that  position.  It  is  quite  appar- 
ent also,  from  careful  study  of  the  findings, 
that  this  same  principle  was  acted  upon  In 
the  decision  of  the  case.  Nowhere  In  the 
flndings  Is  It  determined  as  matter  of  fact 
<1)  whether  the  amount  represented  by  the 
flilber  notes  was  in  fact  a  debt  of  the  busi- 
ness justly  owing  by  Henry  Hyman  at  the 
time  of  the  formation  of  the  firm;  nor  Is 
it  found  (2)  whether  the  new  firm  In  fact 
assumed  the  business  debts  at  the  time  3. 
C  Hyman  came  into  the  firm.  It  is  true 
that  among  the  conclusions  of  law  It  Is  stat- 
ed that  no  assumption  of  the  indebtedness 
arising  upon  the  Silber  notes.  If  any,  was 
ever  made  by  the  firm,  but  this  is  plainly 
not  a  statement  of  fact,  but  merely  a  legal 
conclusion  arising  from  the  ruling  to  the 
effect  that  oral  testimony  would  not  be  re- 
'Ceivcd  to  show  such  an  assumption.  In 
fine,  it  is  entirely  plain  from  the  whole  rec- 


ord that  the  case  was  decided  upon  the  the- 
ory that  no  such  assumption  of  liability  was 
of  any  validity,  because  It  contradicted  the 
written  contract  of  indorsement  of  the  note, 
and  that  such  being  the  case,  there  could 
be  no  liability  on  the  part  of  the  firm  x» 
the  Silbers,  but  simply  such  several  liabil- 
ity as  might  arise  from  the  notes  and  in- 
dorsements alone;  hence  that  the  transfer 
of  firm  assets  made  to  the  Silbers  Septeni- 
l)er  19,  1891,  was  not  to  pay  firm  debts,  bot 
Individual  debts,  If  any,  and  was,  on  thU 
account  fraudulent  as  to  creditors.  We  re- 
gard the  premise  upon  which  this  conclu- 
sion is  based  as  erroneous.  There  migbi 
be  a  valid  assumption  of  the  business  debts 
of  Henry  Hyman  by  the  new  firm  by  parol, 
which,  though  made  between  the  Hymam 
alone,  would  be  valid  and  binding  as  la 
creditors  who  chose  to  accept  or  enforce  it 
Holle  V.  Bailey,  supra.  It  is  probably  true 
that  acceptance  by  the  creditor  is  necessary 
to  make  the  assumption  a  complete  con- 
tract as  l)etween  the  firm  and  the  creditor, 
but  in  the  absence  of  such  acceptance,  we 
can  entertain  no  doubt  that  the  contract  of 
assumption  is  so  far  an  obligation  of  the 
firm  that  It  would  be  a  perfectly  good  con- 
sideration for  the  transfer  of  firm  property 
to  pay  it,  and  that  if  such  transfer  was 
made  in  good  faith,  and  free  from  fraud  °c 
other  respects.  It  would  be  valid.  If  su<± 
an  agreement  was  In  fact  made.  It  would 
be  none  the  less  valid  because  J.  G.  Hymsn 
at  another  time,  on  the  solicitation  of  tie 
Silbers,  wrote  his  individual  name  upon  the 
backs  of  their  past-due  notes.  If  this  lai- 
ter  act  amounted  to  a  contract  of  Itself.  ;t 
was  an  additional  contract,  and  it  did  bm; 
prevent  the  creditor  from  accepting  tb<e  v*)>- 
ligation  made  by  the  assumption  of  debts 
by  the  firm,  nor  would  it  prevent  the  flrL. 
from  making  a  transfer  of  firm  property  is 
good  faith  to  the  creditor  in  considerat:oi: 
of  the  discharge  of  the  assumed  debt  It 
Is  evident  from  these  considerations  thai 
there  has  not  been  a  complete  trial  of  Uk 
case.  Two  facts  absolutely  necessary  to  a 
correct  decision  of  the  case  have  not  been 
determhied  by  the  trial  court,  namely:  (It 
Whether  the  Silber  notes  represented  an 
actual  business  debt  of  Henry  Hyman;  and 
(2)  whether  the  new  firm  assumed  sudi 
debt  when  J.  C.  Hyman  was  admitted  inio 
the  firm  as  a  part  of  the  consideration  of 
such  an  admission.  When  these  queetioos 
are  decided,  there  may  also  arise  the  que^ 
tlon  whether  the  transfer  was  made  wiih 
intent  to  hinder,  delay,  or  defraud  othor 
creditors  of  the  firm.  We  do  not  regard  I: 
as  our  duty  to  decide  these  questions  upon 
the  record  before  us.  Such  questtom 
should  primarily  be  passed  upon  by  t'le 
trial  court  and  we  think  that  the  ends  of 
Justice  will  be  liest  subserved  by  a  new  trial 
of  the  case.  Judgment  reversed,  and  actioB 
remanded  for  a  new  trial. 
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BRZBZINSKI  T.  NEEVEiS  et  al. 

OSupreme  Court  of  Wisconsin.    June  19,  1896.) 

Mechanic's  Liek  —  Waitbh  —  Combtbuctiox  of 
costkact. 
A  contract  for  grading  land  proTided 
that  85  per  cent,  of  the  price  should  be  paid 
upon  monthly  estimates,  and  the  balance  up- 
on completion  of  the  worlc,  and  that  the  con- 
tractor waiyed  a'l  right  of  lien  upon  the  land 
crraded  which  he  had  under  the  statute,  and 
that  the  waiTer  was  of  the  essence  of  the  con- 
tract, and  a  part  of  the  consideration  of  the 
same.  Held^  that  the  waiver  was  an  independ- 
ent corenant,  and  did  not  depend  for  its  validi- 
ty on  the  payment  of  the  80  per  cent,  of  the 
contract  price,  so  thit  the  contractor  was  not 
entitled  to  a  lien,  whether  or  not  that  per  cent. 
of  the  price  had  been  paid. 

Appeal  from  Buperlor  court,  Milwaukee 
county;   R.  N.  Austin,  Judge. 

Action  by  John  Brzezinald  against  George 
A.  Neeves  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal     Modified. 

This  is  an  action  to  foreclose  a  meclianlc'B 
lien  upon  certain  lands  for  grading.  The 
jading  was  done  by  respondent  under  a  writ- 
ten contract  executed  by  plaintiff  and  by  the 
defendant  Neeves,  by  which  the  plaintiff 
agreed  to  grade  a  certain  subdivision  of  land 
owned  by  said  defendants,  under  direction  of 
an  engineer,  and  said  defendants  agreed  to 
pay  therefor  a  certain  sum  per  cubic  yard,  85 
per  cent,  of  which  was  to  be  paid  on  monthly 
estimates,  and  the  balance  when  the  whole 
work  was  completed.  Said  contract  also  con- 
tained the  following  provision:  "It  Is  further 
agreed  that  the  said  party  of  the  first  part 
hereby  waives  all  right  of  Hen  upon  the  prem- 
ises which  he  may  have  by  virtue  of  the  stat- 
utes of  the  state  of  Wisconsin,  and  that  all 
persons  employed  by  him  to  work  upon  said 
premises  shall  sign,  execute,  and  deliver  a  re- 
lease and  waiver  of  all  Hens  which  they  may 
be  entitled  to  under  the  statutes  of  this  state, 
and  that  the  waiver  of  liens  hereto  attached, 
and  made  a  part  hereof,  shall  be  signed  and 
executed  by  all  persons  employed  by  the  party 
of  the  first  part  under  this  contract;  the 
waiver  of  such  liens  being  the  essence  of  this 
contract,  and  a  part  of  the  consideration  for 
entering  into  the  same  by  the  parties  of  the 
second  part."  The  defendants  did  not  appear 
upon  the  trial.  It  appeared  by  the  evidence 
that  the  balance  due  the  plaintiff  for  grading 
was  $1,617.10.  and  the  court  found  that  the 
payment  of  the  SH  per  cent,  was  the  only  con- 
sideration for  the  plaintiff's  agreement  to 
waive  bis  lien,  and  that,  such  payment  not 
having  been  made,  the  plaintiff  was  still  en- 
titled to  a  Hen;  and  judgment  was  ordered 
and  rendered  against  the  defendant  Neeves, 
personally,  for  the  amount  due,  and  the  same 
was  adjudged  a  lien  upon  the  real  estate 
graded.  Ftom  this  Judgment  the  defendants 
appealed. 

Llndley  Collins,  for  appellants.  Nath. 
Pereles  &  Sons  and  Guy  D.  Goff,  for  respond- 
ent. 


WINSLOW,  J.  (after  stating  the  facts).  So- 
much  of  the  judgment  as  provides  for  a  Ilea 
against  the  real  estate  graded  must  be  re- 
versed. That  the  right  to  a  lien  may  be 
waived  by  agreement  made  at  the  time  of  en- 
tering into  the  contract  la  unquestionable. 
Jones,  Liens  (2d  Ed.)  |  1500.  In  the  present 
case  the  waiver  was  clearly  an  independent 
covenant,  and  not  dependent  upon  any  other 
contingency,  and  it  must  be  held  binding. 
That  part  of  the  judgment  which  adjudges  a 
personal  recovery  against  the  defendants- 
George  A.  and  W.  B.  Neeves  Is  affirmed,  and 
the  remaining  part  of  the  Judgment  Is  re 
versed.  .No  coats  are  awarded,  but  the  re- 
spondent shall  pay  the  fees  of  the  derk  of  thla 
court 


LINDNER  T.  ST.  PAUL  FIRE  &  MARINK 

INS.  CO. 
(Supreme  Ooort  of  Wisconsin.  June  19,  1896.> 
Imscbamcb  —  Tbial  —  KviDBSca  —  Total  Loss  — 
Pkoop  of  Owkcbsbip. 
LA  party  cannot  predicate  error  on  a 
statement  volunteered  by  his  own  witness  on 
cross-examination,  which  he  did  not  ask  to 
have  stricken  oat. 

2.  An  allegation  in  the  answet  of  an  in- 
surance company  to  an  action  on  a  policy,  char- 
ging the  plamtlfl  with  having  burned  his  prop- 
erty, though  withdrawn  before  trial  by  leave- 
of  conrt,  may  be  read  In  evidence  by  plamtiS  aa- 
an  admission,  where  it  becomes  material. 

3.  The  form  of  a  special  verdict  rests  larg^ 
ly  in  the  discretion  of  the  court,  which  wil]' 
not  be  Interfered  with  where  the  issues  are- 
covered. 

4.  Where  tht  identity  of  a  ballding,  asr 
such,  has  been  destroyed  by  fire,  it  is  a  total 
loss,  though  some  of  its  materials  may  not  have 
been  entirely  destroyed,  and  the  court  may 
properly  instruct  that  tne  kMW  is  total  where 
such  facts  are  undisputed. 

6.  Where  a  policy  describes  the  property 
Inatired  as  being  owned  by  the  insured,  and  he 
is  shown  to  have  been  in  possession  at  the  time- 
of  its  destruction,  such  tacts  constitnte  snffi- 
clent  proof  of  ownership,  prima  facie,  to  au- 
thorize a  recovery. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Lndwig,  Judge. 

Action  by  Emll  Lindner  against  the  SU 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  a]>- 
peals.    Affirmed. 

This  action  was  upon  an  insurance  itoltcy 
Issued  by  the  defendant  company  to  the 
plaintiff  upon  his  buildings  for  $1,675,  and 
for  $1,050  on  personal  property,— in  all,  $2,.- 
725.  The  loss  occurred  on  the  2d  and  4tlk 
days  of  Septemt>er,  1893,  and  it  was  claimed 
that  It  amounted  to  $3,425.  It  was  aUeged 
In  the  complaint  that  the  fire  did  not  origi- 
nate by  any  act,  design,  or  procurement  on 
the  part  of  the  plaintiff,  nor  on  the  part  of 
any  one  having  any  Interest  in  the  property 
described  or  In  the  policy  of  Insurance,  nor 
In  consequenc  of  any  fraud  or  evil  prac- 
tice done  or  suffered  by  him,  and  that  noth- 
ing liad  been  done,  by  or  with  the  privitr 
or  consent  of  the  plaintiff,  to  violate  the 
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conditlona  of  the  policy,  or  to  render  It  void; 
tliat  the  plaintiff  had  duly  fulfilled  the  con- 
ditions of  the  policy  on  his  part,  h&i  given 
notice  to  the  defendant,  and  furnished  It 
with  proofs  of  loss,  within  60  days  after  the 
Are  or  fires,  and  demanded  payment  of  the 
amount,  $2,725;  and  that  the  defendant  de- 
nied all  liability  under  the  policy.  The  an- 
swer admitted  the  issuing  of  the  policy; 
that  the  liarn  named  was  burned  September 
2,  1893,  and  on  the  4tb  of  the  same  month 
the  other  buildings  described  in  It  were  dam- 
aged by  fire.— and  denied  all  the  other  al- 
legations. It  was  alleged  that  after  the  barn 
was  burned  a  large  amount  of  sipolderlng 
hay  and  rubbish  remained  on  fire,  and,  al- 
though cautioned  to  guard  against  fire  from 
the  same  to  the  other  buildings,  the  plain- 
tiff took  no  care  to  protect  such  other  prop- 
erty from  danger,  but  purposely  and  will- 
fully abstained  from  so  doing,  with  intent 
that  It  might  be  destroyed  by  fire  from  such 
smoldering  hay  and  rubbish,  and  willfully 
neglected  to  use  any  means  to  save  the  said 
pr(^>erty  from  the  fire  so  threatening  it; 
that  the  fire  on  the  4th  of  September  was 
caused  as  the  result  of  such  wrongful  and 
willful  neglect  of  the  plaintiff,— and  denied 
that  any  notice  or  proofs  of  loss  had  been 
furnished  according  to  the  policy.  The  an- 
swer contained  allegations  to  the  effect  "that 
the  said  fires  originated  by  the  acts  and  by 
the  design  and  procurement  of  the  plaintiff, 
or  that  the  said  fire  which  occurred  on  the 
4th  day  of  December  was  directly  caused 
and  procured  to  be  set  on  fire  by  the  said 
plaintiff  for  the  purpose  of  destroying  said 
property,  and  defrauding  the  defendant"; 
but  these  allegations  were  withdrawn,  by 
consent  of  the  court,  upon  entering  upon 
the  trial.  A  special  verdict  was  prepared, 
consisting  of  several  questions  which  were 
answered,  two  of  them— one  as  to  the  own- 
ership of  the  plaintiff  of  the  property-  de- 
stroyed, and  one  as  to  whether  the  destruc- 
tion of  the  building  was  total— by  the  court, 
and  were  not  submitted  to  the  Jury.  Various 
exceptions  were  taken  to  the  admission  and 
rejection  of  evidence,  and  to  the  refusal  of 
Instructions,  and  to  Instructions  given,  and 
to  the  denial  of  the  motion  for  a  new  trial, 
upon  which  the  court  changed  the  answers 
of  the  Jury  to  two  questions— the  third  and 
seventh,  as  to  the  value  of  property  insured— 
from  that  found  by  the  jury  to  that  for 
which  It  had  been  Insured.  The  verdict  was: 
(1)  The  bam,  storehouse,  dwelling,  and  bak- 
ery, together  with  personal  pro{)erty  of  the 
plaintiff,  were  destroyed  by  fires  on  Septem- 
ber 2  and  4,  1893.  (Answer  by  the  court) 
(lb)  The  said  buildings  were  wholly  de- 
stroyed by  fire.  (Answer  by  court.)  (2)  The 
value  of  the  personal  property  destroyed  by 
fire  of  September  2,  1893,  was  $195.  (3)  The 
value  of  the  buildings  destroyed  by  the  fire 
of  September  2,  1893,  was  $750  (changed  on 
motion  for  a  new  trial,  by  the  court,  to 
$700>.    (4)  The  plaintiff,  after  the  fire  of  Sep- 


tember 2,  1883,  used  all  reasonable  mean«  to 
prevent  the  fire  from  the  burning  rains  from 
q>readlng  to  his  property  adjac^t  to  tbe 
site  of  the  fire  of  September  2,  1893.  15)  (No 
answer  required.)  (C)  The  value  of  the  per- 
sonal property  destroyed  by  tbe  fire  of  Sep- 
tember 4,  1893,  was  $755.75.  <J)  The  value 
of  the  buildings  destroyed  by  Are  September 
4,  1893,  was  $800  (changed  by  tbe  court  on 
the  motion  for  a  new  trial,  to  $975).  (S)  Th<: 
plaintiff  mailed  to  the  defendant,  within  •>' 
days  after  the  fires,  proofs  of  loss  under  Lis 
policy  of  Insurance.  (9)  The  adjuster  of  th'.- 
defendaut  company  denied  all  liability  of  th-> 
defendant  under  the  plaintiff's  policy  befvrv 
the  expiration  of  60  days  from  tbe  fire>. 
Such  other  facts  as  are  material  are  stated 
In  the  opinion.  Judgment  having  been  givec 
for  the  plaintiff,  on  the  verdict,  for  $2.CijL7.' 
and  costs,  the  defendant  appealed. 

Quarles,  Spence  &  Quarles,  for  appellant 
Fleblng  &  KUlUea  and  J.  C.  Kerwin.  tor  ^^ 
spondent. 

PINNEY,  J.  (after  stating  the  facts).  L  It 
is  contended  that  it  was  error  to  allow  tbe 
defendant's  adjuster,  McClure,  on  cross-ex- 
amination, to  testify,  in  answer  to  a  questios 
as  to  wliat  was  said  to  him  about  $1,800  wtie:i 
he  had  an  interview  at  his  office  with  tbe 
plaintiff  and  another  in  relation  to  the  loas. 
to  the  effect  that  they  called  on  him  to  talk 
about  getting  a  settlement;  that  they  were 
still  endeavoring  the  next  day  to  settle;  tliat 
he  had  been  out  to  the  premises  In  the  mean- 
time,—and,  without  answering  the  questioa 
he  volunteered  the  statement  that  he  "had 
not  then,  or  at  any  time,  refused  to  settle; 
that  he  stated  to  Killllea  that  he  bad  mado 
two  offers  conditionally."  If  the  statemect 
thus  volunteered  by  the  defendant's  witness 
was  Improper,  the  defendant's  counsel  should 
have  asked  to  have  It  stricken  out.  The  as- 
swer  was  not  responsive  to  the  question,  and 
the  exception  does  not  raise  any  point  avail- 
able to  the  defendant  as  a  ground  of  error. 

2.  Tbe  plaintiff,  in  making  out  bis  c«?f. 
produced  evidence  to  the  effect  that  about  a 
week  after  the  fire  he,  with  the  witness,  vis- 
ited McClure,  thi  adjuster,  for  the  third  time. 
in  respect  to  the  loss,  McClure  having  said  a: 
the  second  visit  that  be  would  not  give  mon- 
than  $1,400;  that  at  the  third  visit  McClurv 
said  "he  would  not  give  anything,  that  there 
wasn't  any  liability  under  the  policy,  thai  tte 
man  burned  It  down."  McClure,  on  the  part 
of  the  defendant,  testified  that  at  none  of  tbe 
interviews,  nor  at  any  time,  did  he  say  tbti 
the  company  would  not  pay  anything,  nor  diJ 
he  deny  liability  on  the  part  of  the  company, 
but  he  did  char<;e  the  plaintiff  with  neglect 
In  allowing  tbe  first  fire  to  spread  and  cause 
the  second.  In  rebuttal  the  plaintiff  offered 
and  read  In  evidence,  against  tbe  defendant's 
objection,  the  portions  of  the  answer  with- 
drawn at  the  commencement  of  the  triiL 
charging  the  plaintiff  with  Incendiarism,  as 
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stated.  We  think  tbere  was  no  error  In  tliiB. 
The  question  to  which  the  eridence  was  di- 
rected was  whether,  by  denying  liability,  the 
necessity  for  making  and  dellyering  proofs  of 
loss  had  been  waived.  The  claim  In  the  an- 
swer, as  applied  to  this  question,  was  in  the 
nature  of  an  admission  or  declaration  of  facts 
tending  to  show  a  waiver,  and  was  admissible 
as  the  defendant's  claim  of  defense  to  the 
action,  and  to  rebut  the  evidence  of  the  de- 
fendant, and  corroborate  the  evidence  of  the 
plaintiCTs  witness.  The  pleading  of  a  party 
in  the  same  or  any  other  action  is.  In  general, 
competent  evidence  against  him  as  to  any 
matter  of  fact  material  to  the  action  on  trial. 
Folger  T.  Boylngton,  67  WU.  447,  30  N.  W. 
715.  It  became  necessary  to  offer  these  por- 
tions of  the  answer  in  evidence  for  the  rea- 
son that  they  had  ceased  to  be  any  part  of 
the  existing  answer,  of  which  notice  could  be 
taken,  without  being  thus  put  In  evidence. 
The  defendant  could  not  avoid  their  effect  by 
withdrawing  them  from  its  answer.  Fogg  v. 
Edwards,  20  Hun.  90;  Strong  v.  Dwlght,  11 
Abb.  Prac,  (N.  S.)  319.  There  Is  nothing  in 
the  case  of  Leavltt  v.  Cutler,  37  Wis.  62,  to 
the  contrary.  That  case  related  only  to  the 
use  in  evidence  of  charges  dishonestly  made 
in  a  previous  answer,  in  aggravation  of  dam- 
ages. The  fact  that  the  answer  Is  not  veri? 
fled  only  renders  the  declaration  less  solemn 
and  cogent,  bat  It  Is  still  competent  to  show 
the  claim  of  defense  originally  set  up.  Pre- 
sumptively, the  answer  was  authorized  by 
the  defendant,  but  it  might  show  the  circum- 
stances, and  that  the  allegations  were  In- 
serted without  proper  authority. 

3.  It  Is  said  tbit  the  court  erred  in  refusing 
to  take  the  verdict  of  the  Jury  separately  on 
tbe  value  of  the  several  groups  of  items  in- 
sured for  separate  amounts  under  tbe  policy. 
Tbere  were  six  groups  of  items  of  property 
destroyed  by  fire,  aggregating  about  $1,285. 
It  appears  that  the  aggregate  amount  of  in- 
surance on  this  property  was  $1,050,  and  the 
Jary  allowed  for  its  loss  but  $950.  It  is  aiv 
gued  that  the  Jury  may  have  allowed,  on 
some  parts  of  this  property  insured  in  groups, 
a  greater  sum  than  it  was  Insured  for.  No 
attempt  was  made  to  point  out  that  in  fact 
tbe  defendant  had  been  prejudiced  by  the 
form  of  submission,  and  there  is  no  pre- 
sumption that  It  was.  Error  must  be  shown 
afHrmatively.  It  will  not  be  presumed.  The 
form  of  a  special  verdict  is  largely  in  tbe 
discretion  of  the  trial  court,  and  that  discre- 
tion will  not  be  Interfered  with,  provided  the 
issuable  facts  In  the  case  are  covered.  Pratt 
V.  Peck,  65  Wis.  463,  472,  27  N.  W.  180. 

4.  It  is  assigned  as  error  that  the  court  re- 
fused to  direct  the  Jury  as  to  the  valuation 
to  be  put  upon  the  personal  property  destroy- 
ed In  the  bam,  and  refused  a  specific  instruc- 
tion to  the  effect  that  $132  must  be  deducted 
from  an  item  of  $200  for  the  horse  and  wagon 
that  were  saved.  The  court  did  instruct  the 
jury  that  they  would  bear  in  mind  that  the 
norse  and  wagon  were  saved,  and  that  they 


'  would  not  take  them  Into  consideration,  and 
that  the  question  as  to  the  value  of  the  per- 
sonal property  destroyed  by  the  fire  they 
would  determine  from  a  fair  preponderance  of 
the  evidence  in  the  case.  The  question  of  tbe 
value  of  personal  property  Is  largely  a  mat- 
ter of  opinion,  and  a  fair  question  for  the 
Jury.  What  the  Jury  allowed  for  the  other 
items  of  the  entire  $200,  or  what  sum  they 
deducted  for  the  horse  and  wagon,  does  not 
appear.  We  think  that  the  defendant  has 
no  ground  of  complaint  The  presumption  is 
that  the  Jury  faund  according  to  the  evi- 
dence. The  point  is  made  that  there  was 
no  evidence  to  show  that  the  hay  and  grain, 
valued  at  $50,  were  destroyed.  There  was  evi- 
dence that  they  were  in  the  bam,  and  that  the 
bam  was  totally  destroyed  by  fire.  The  re- 
quest of  the  defendant  that  tbe  Jury  be  In- 
structed to  deduct  $19.25  from  the  Item  for 
flour,  on  the  ground  that  there  were  only  nine 
barrels  of  flour,  was  not  well  foimded;  for  the 
plaintiff,  on  cross-examination,  testifled  that 
there  were  17  barrels  of  flour,— 8  of  one  kind, 
and  9  of  another,— giving  the  value  per  barrel 
of  each  kind. 

6.  It  is  Insisted  that  the  cotut  erred  in 
instructing  the  Jury  that  the  bnlldlnga  upon 
the  plaintiff's  property  insured  by  the  policy 
were  entirely  destroyed  by  fire,  but  the  argu- 
ment on  this  point  is  confined  to  the  matter 
of  the  dwelling  house,  and  rests  upon  the 
testimony  of  McClnre,  the  adjuster,  to  the 
effect  that  "the  foundation  and  cellar  of  the 
dwelling  house  were  entire,  and  a  great  itor- 
tlon  of  the  sills  stood  upon  the  top  of  the 
stonework";  and  another  witness  testifled 
that  "there  was  a  carpet  still  remaining  on 
the  floor  of  the  room  where  the  feather  bed 
was  stored,  and  snch  carpet  was  spoiled  with 
water,  but  not  destroyed."  It  is  argued  that 
a  portion  of  the  house,  namely,  the  stone 
foundation,  the  foundation  sills,  and  the  first 
floor,  were  practically  intact  and  uninjured, 
and  had  not  been  reduced  to  a  broken  and 
shapeless  mass,  but  still  retained  their  dis- 
tinct character,  uninjured,  ■  as  parts  of  the 
building,  and  that,  therefore,  tbe  question  of 
total  destruction  was  for  the  Jury.  This  evi- 
dence will  not  prevent  the  case  from  being 
regarded  as  one  of  total  destruction  of  the 
building.  It  would  not  be  expected  that  the 
foundation  and  cellar  would  be  utterly  de- 
stroyed. McClure  does  not  say  that  the  foun- 
dation was  not  injured,  and  only  portions  of 
certain  combustible  parts  of  the  building  re- 
mained. As  was  said  In  Seyk  v.  Insurance 
Co.,  74  Wis.  72,  41  N.  W.  443,  445:  "It  can- 
not be  doubted  that  the  Identity  and  spe- 
cific character  of  the  insured  buildings  were 
destroyed  by  the  fire,  although  there  was  not 
an  absolute  extinction  of  all  the  parts  there- 
of. This  was  an  entire  destruction  of  the 
buildings,  within  the  meaning  of  the  stat- 
ute." The  material  facts  were  undisputed, 
and  the  court  mieht  properly  give,  as  it  did, 
an  absolute  instruction  on  the  subject  Wood, 
Ins.  i  107;    Harrlman  v.  Insurance  Co.,  49 
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Wis.  71,  6  N.  W.  12.  Another  of  defend- 
ant's witnesses  testified  tliat  after  the  fire  he 
made  a  measurement  of  the  sice  of  the  build- 
ings, and  that  he  waa  able  to  determine  their 
ground  size  from  what  was  left;  that  he 
found  a  part  ot  the  sills  and  some  posts, 
and,  where  the  sills  were  gone,  he  had  no 
trouble  In  following  their  outline.  It  is  clear 
that  each  of  the  buildings  had  lost  its  iden- 
tity as  such,  so  that  after  the  fire  neither  of 
them  existed  as  a  building.  The  fact  that 
some  of  the  materials  remained  in  a  more  or 
less  Injured  condition  will  not  prevent  the 
loss  from  being  total.  2  May,  Ins.  (  421a. 
We  think  that  the  absolute  instruction  of  the 
court  was  warranted  by  the  evidence.  Hiere 
was  really  no  dispute  aa  to  the  facts.  It 
follows,  therefore,  that  the  court  properly 
Increased  the  amount  found  in  answer  to  the 
seventh  question  to  $975,  the  fall  amount  of 
the  Insured  value,  and  in  like  manner  re- 
duced the  amount  found  in  answer  to  the 
third  question  to  $700,  the  insured  value  of 
the  buildings  therein  referred  to. 

e.  It  is  urged  that  the  plaintiff's  ownership 
of  the  Insured  property  was  put  in  issue  by 
the  answer,  and  was  not  proved,  and  that  the 
court  erred  in  answering  the  first  question, 
and  in  not  submitting  the  question  of  the 
plalntlfTs  ownership  to  the  Jury.  The  erl- 
dence  Is  undisputed  that  at  the  time  of  the 
fire  the  plaintiff  was  in  possession  of  all  the 
Insured  property,  and  It  is  described  In  the 
policy  as  his  property,  as  "his  on^-story 
building,"  etc.;  "his  frame  bam,"  etc.;  "his 
one-story  frame  dwelling  occupied  as  a  store- 
room," etc.;  and  the  like,  as  to  all  the  build- 
ings. This  evidence  was  sufficient,  prima 
facie,  to  entitle  him  to  recover,  and  to  put 
the  burden  of  proof  on  the  defendant  (Nichols 
v.  Insurance  Co.,  1  Allen,  63),  but  it  produced 
no  evidence  on  the  subject. 

There  are  no  other  questions  requiring  con- 
sideration. There  does  not  appear  to  be  any 
reversible  error  in  the  record.  The  judgment 
of  the  superior  court  is  affirmed. 


PLANKINTON  v.  GORMAN. 
(Supreme  Court  of  Wisconsin.    Jane  19.  1896.) 
Appbal — Revibw — ^Necbssitt  of  Motio!!  JO*  New 

TkIAL— NkGOTIABLS    iNnRDMBllTS  —  ScOCBSSIVB 
INDOH8BR8  — DiaCHAROB  BT   RBI.BASB  OV    FkIOH 

Indorssr. 

1.  In  the  absence  of  a  motion  for  new  trial 
before  judgment,  the  sufficiency  of  the  evidence 
to  auBtain  the  verdict  cannot  be  considered. 

2.  A  motion  for  new  trial  before  judgment 
is  not  necessary  to  review  error  in  directing  a 
verdict. 

3.  An  agreement  by  the  holder  of  a  note  to 
release  an  indorser  thereon  from  all  liability, 
after  such  indorstr  had  assigned  his  property 
for  the  benefit  of  creditors,  and  the  holder  of 
the  note  had  acquired  a  lien  by  presenting  a 
claim  to  the  assignee,  releases  a  subsequent 
indorser. 

Appeal   from   superior  court,    Milwaukee 
county;  R.  N.  Austin,  Judge. 


Action  by  William  Plankinton,  as  assignee 
of  the  Plankinton  Bank,  against  Ma.tt  H. 
Bauer  and  Thomas  Gorman,  on  a  promis- 
sory note.  Judgment  for  plaintiff,  and  de- 
fendant Gorman  appeals.     Reversed. 

Defendant  Matt  H.  Bauer,  on  the  1st  day 
of  May,  1893,  made  his  promissory  Bote  for 
$1,000,  payable  100  days  after  date,  to  the 
order  of  defendant  Thomas  Gorman,  and 
caused  the  same  to  be  indorsed  by  the  J. 
Obermann  Brewing  Company,  and  thereaft- 
er, for  value,  delivered  the  same  to  Gorman. 
Gorman  thereafter  indorsed  the  note  to  U. 
J.  Killllea,  and  he  Indorsed  the  same  to  the 
Plankinton  Bank.  Thereafter,  and  before 
the  note  became  due,  the  brewing  company 
made  an  assignment  for  the  benefit  of  cred- 
itors. At  the  maturity  of  the  note  It  was 
duly  protested,  so  as  to  fix  the  liability  uf 
the  Indorsers.  Thereafter  the  bank  tiled  a 
claim  for  the  amount  due  on  the  note  in  the 
assignment  proceedings  of  the  brewing  com- 
pany. Thereafter,  and  when  the  assignee 
had  sufficient  assets  in  his  hands  to  pay  the 
note,  an  agreement  was  made  between  plain- 
tiff, as  assignee  of  the  bank  for  the  benent 
of  creditors,  the  brewing  company,  and  iu 
assignee,  without  the  knowledge  of  Gorman, 
whereby  plaintiff,  by  a  written  instrument 
under  seal,  released  the  brewing  coanpsiuy 
and  its  assignee  from  such  claim.  Evidence 
was  offered  on  the  trial, and  received  against 
defendant  Gorman's  objection,  to  "-t'*'" 
such  Instrument,  and  show  that  it  was  not 
a  release  in  fact  of  the  brewing  company. 
but  a  mere  consent  to  a  reassignment  of  the 
property  held  by  the  assignee,  so  that  th^ 
company  might  resume  business  and  ulti- 
mately pay  the  note.  The  evidence  tended 
to  show  that  the  arrangement  waa  made 
with  a  view  of  giving  the  brewing  cfKnpan; 
an  indefinite  extension  of  time  for  tbe  pay- 
ment of  the  note,  and  that  the  real  cuDS4>i- 
eratlon  for  the  release  was  the  reassignment 
of  the  property  by  the  assignee  to  tlie  brew- 
ing company,  and  its  resumption  of  bus.- 
ness.  At  the  close  of  the  evidence  plaintiff 
moved  the  court  to  direct  a  verdict  in  Y.:s 
favor,  and  defendant  Gorman  made  a  l.ke 
motion  to  direct  a  verdict  in  his  favor.  Tbe 
court  granted  phUntifTs  motion  and  dmied  dr- 
fendant's  motion.  Judgment  was  entered  in 
favor  of  plaintiff,  and  defendant  appealed. 

M.  R.  KUIIlea  and  Austin  &  Feber.  for  ap- 
pellant. Winider,  Flanders,  Smltli,  Bottom  ft 
yUas,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts- 
There  waa  no  motion  for  a  new  trial  before 
Judgment.  Therefore  the  question  of  wbett- 
er  the  verdict  Is  sustained  by  the  evidec"— 
is  not  before  us.  Kirch  v.  Davles,  55  Wis. 
287,  11  N.  W.  6S9.  It  is  argued  on  tbe  par 
of  respondent  that,  for  want  of  a  motion  t(* 
a  new  trial  before  judgment,  this  court  can- 
not review  the  rulings  of  the  trial  court  it 
directing  the  verdict  for  plaintiff.     Socfa  is 
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not  the  law.  A  motion  for  a  new  trial  Is  only 
necessary  to  preserre  for  review  errors  com- 
mitted by  the  Jnry.  Errors  committed  by  the 
court  are  reviewable  wlthoat  such  motion. 
Improperly  directing  a  verdict  is  sncta  an  er- 
ror, whlcli,  if  properly  excepted  to,  and  pre- 
served In  the  bill  of  exceptions,  can  be  re- 
T-lewed  on  apx>eal  from  the  judgm^t.  The 
facts  are  imcontroverted  that  plaintiff  in  form 
executed  and  delivered  an  instrument  reciting 
as  a  fact  that  the  claim  on  the  note  against 
the  brewing  company  had  been  folly  paid,  sat- 
isfied, and  discharged,  and  in  consideration 
tbereof  plaintiff  released  and  discharged  such 
company,  its  assignee,  and  the  assets  held  by 
him  from  such  claim;  that  there  were  sufll- 
cient  funds  or  assets  in  the  Iiands  of  such  as- 
signee to  pay  the  claim;  that  plaintiff  had  an 
Interest  in  or  lien  upon  such  assets  to  the 
amoont  of  such  claim,  which  he  surrendered 
without  the  consent  of  the  second  indorser, 
the  appellant  Did  such  release,  under  the 
circumstances,  whether  the  note  was  actually 
paid  or  not,  have  the  effect  to  release  appel- 
lant from  the  obligation  of  his  indorsement? 
If  so,  the  court  erred  In  directing  the  verdict 
for  plaintiff,  and  the  other  questions  pre- 
sented for  review  need  not  be  considered. 

The  general  rule  la  that  a  creditor  who  has 
a  claim  against  principal  and  surety,  while 
not  bound  to  proceed  against  the  principal.  If 
he  does,  and  obtains  a  lien  upon  his  property 
for  the  payment  of  the  debt,  and  then  releases 
it  without  resorting  to  proper  proceedings  to 
make  therefrom  satisfaction  of  such  debt,  the 
surety  is  released.  City  of  Maquoketa  v.  Wll- 
ley,  33  Iowa,  323;  3  Hare  &  W.  Lead.  Cas. 
Notes,  552;  Chambers  v.  Cochran,  18  Iowa, 
159.  Such  rule  applies  between  successive  in- 
dorsers.  Spring  v.  George,  50  Hun,  227,  3  N. 
Y.  Supp.  48;  Smith  v.  ESrwln,  77  N.  Y.  466; 
Shutts  V.  Flngar,  100  N.  T.  530,  3  N.  E.  588. 
The  cases  cited  are  to  the  effect  that,  though 
a  creditor  is  not  bound  to  take  active  meas- 
ures to  collect  the  debt,  and  after  commencing 
may  stop  short  when.  If  the  proceedings  were 
pursued  to  the  end,  they  would  result  in  en- 
forcing payment,  if  the  creditor  once  gets  bold 
of  or  a  claim  on  property  of  the  principal,  ap- 
plicable to  the  payment  of  the  debt,  and  then 
voluntarily  releases  it  to  the  prejudice  of  the 
surety,  such  surety  Is  discharged.  In  Smith 
V.  Erwin,  supra,  the  decision  was  adverse  to 
tbe  indorser.  It  was  placed  on  the  ground 
that  the  creditor  had  not  actually  obtained  a 
Uen  upop  the  property,  and  then  abandoned  or 
released  it,  bnt  had  simply  neglected  to  ob- 
tain a  lien  when  opportunity  therefor  existed. 
As  said  in  Spring  v.  George,  supra,  the  effect 
of  the  decision  is  that.  If  the  sheriff  who  held 
the  execution,  instead  of  merely  neglecting  to 
levy  on  the  property  to  satisfy  the  debt  when 
he  might  have  done  so,  had  made  a  levy,  and 
then  plaintiffs  had  given  such  directions  to 
the  sheriff  as  deprived  them  of  the  lien  thus 
obtained,  the  indorser  would  have  been  dis- 
charged; and  such  Is  unquestionably  the  law. 
Allen  V.  O'Donald,  23  Fed.  573;   Daniel,  Neg. 


Inst  i  1311;  1  Fan.  Notes  &  B.  2*2;  1  Byle^ 
Bills,  SS6,  note  1;' Priest  v.  Watson,  75  Mo. 
310;  Winston  v.  Yeargin,  50  Ala.  310;  Sam- 
ple V.  Cochran,  82  Ind.  260.  Here,  as  be- 
tween appellant  and  the  Obermann  Brewing 
Company,  the  latter  was  liable  for  the  debt 
As  soon  as  plaintiff  filed  his  claim  in  the  as- 
signment proceedings,  he  obtained  an  interest 
in  or  lien  on  the  funds  or  assets  in  the  hands 
at  the  assignee  for  Its  payment,  which,  if  en- 
forced, would  have  satisfied  such  claim.  Plain- 
tiff became  a  trustee  in  respect  to  such  lien  or 
claim  for  the  benefit  of  the  appellant,  and  his 
subsequent  voluntary  release  of  such  lien  or 
claim,  without  appellant's  consent,  ended  the 
letter's  liability  on  the  note. 

It  follows  that  the  court  erred  in  directing 
the  verdict  in  favor  of  the  plaintiff,  for  which 
error  the  Judgment  must  be  reversed,  and  a 
new  trial  granted.  The  Judgment  of  the  su- 
perior court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


AUSTIN  ▼.  CHICAGO,  M.  &  ST.  P.  BY.  CO. 

(Supreme  Court  of  Wisconsin.     June  10,  1896.) 

RA1I.R0AU    COMPAMIBS  —  FIRB8  —  COMTHIBDTORT 
NBOLIOBKCB— QUBSTIOH  FOR  JURT. 

1.  A  railroad  company,  which  negligently 
sets  fire  to  premises,  is  not  liable  for  damages 
which  the  exercise  of  ordinary  care  by  the  own- 
er of  the  property  might  have  prevented. 

2.  Where  those  in  charge  of  plaintiff's 
premises,  supposing  that  they  had  extingaished 
the  fire  set  by  defendant's  engine,  went  away, 
learing  a  boy  in  charge,  and  the  fire  afterwards 
started  up  again,  and  caused  the  damage  com- 
plained of,  a  refusal  to  direct  a  verdict  for  de- 
fendant was  not  error,  there  being  evidence 
that  there  was  no  probable  danger  to  be  appre- 
hended at  the  time  plaiutilTs  servants  left  the 
premises. 

3.  If  actionable  negligence  on  the  part  of 
a  railroad  company  caused  the  fire  which  spread 
to  plaintiff's  land,  and  did  the  damage  com- 

§  lamed  of,  whether  the  company  exercised  or- 
inary  care  to  quench  the  fire  does  not  affect 
plaintiffs  right  to  recover. 

Appeal  from  circuit  court.  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Mary  Jane  Austin'against  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Action  to  recover  damages  alleged  to  have 
been  caused  to  plaintiff  by  fire  negligently  set 
by  defendant,  August  3,  1893.  PlainUff's 
claim  was  that  the  negligence  of  defendant 
consisted  in  allowing  to  aox:umulate  and  re- 
main on  its  right  of  way  a  large  amount  of 
dry,  combtistlble  material  during  a  very  dry 
season,  by  reason  of  which  a  fire  was  started 
In  such  material  by  sparks  which  fell  from 
one  of  Its  locomotives,  and  from  which  such 
fire  spread  to  the  lands  of  plaintiff,  causing 
the  damage  complained  of.  A  special  verdict 
was  rendered,  by  which  the  Jury  found  that 
the  fire  started  on  defendant's  right  of  way; 
that  it  spread  from  there  to  plaintiff's  prem- 
ises, described  in  the  complaint;  that  the  fire 
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caught  from  defendant's  locomotlTe  No.  38, 
whicb  was  properly  constructed,  was  In  good 
condition,  and  properly  handled;  that  defend- 
ant failed  to  exercise  ordinary  care  In  keeping 
its  right  of  way  clear  from  combustible  ma- 
terial where  the  fire  started;  that  plaintiff 
and  her  husband  and  servants  used  ordinary 
care  to  prevent  the  spread  of  the  fire,  and  that 
plalmlff  was  damaged  in  the  sum  of  $1,225, 
$125  of  which  was  caused  on  August  3,  1883, 
the  day  the  fire  was  set,  and  $1,100  thereafter. 
A  motion  was  made  on  exceptions  to  set  aside 
the  rerdict  and  for  a  new  trial,  which  motion 
was  denied,  and  defendant  appealed. 

Greene  &  Vroman,  for  appellant  Wlgman 
&  Murtln,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  evidence  tended  to  show  that  those  who 
had  charge  of  the  land  for  plaintiff,  and  de- 
fendant's servants  as  well,  supposed,  on  the 
evening  of  August  3,  1803,  that  there  was  no 
further  danger  'to  be  apprehended  from  the 
fire,  and  that  such  condition  had  not  changed 
by  the  succeeding  morning.  Defendant's  serv- 
ants left  the  premises  on  the  evening  of  Au- 
gust 3,  1893,  and  on  the  following  morning  the 
persons  who  had  been  guarding  the  premises 
for  plaintiff  went  blueberrylng,  leaving  a  boy  of 
15  years  of  age  in  charge.  Thereafter  the  flre 
freshened  up,  and  caused  the  greater  part  of 
the  damage  complained  of.  The  court,  by  the 
eighth  and  ninth  questions  of  the  special  ver- 
dict, covered  the  subject  of  whether  there  was 
a  want  of  ordinary  care  on  the  part  of  plain- 
tiff after  the  morning  of  the  4th.  The  finding 
was  in  her  favor,  and  it  is  alleged  as  error 
that  the  court  did  not,  as  requested,  direct  the 
Jury  to  find  on  this  branch  of  the  case  In  de- 
fendant's favor.  The  facts  covered  by  the 
questions  were  material  and  important,  for, 
if  the  fire  was  caused  by  want  of  ordinary 
care  on  the  part  of  defendant,  still  it  would 
not  be  liable  to  answer  for  any  damages 
which  the  exercise  of  ordinary  care  on  the  part 
of  plaintiff,  or  of  those  for  whose  conduct  she 
was  responsible,  might  have  prevehted.  Mills 
V.  Railway  Co.,  76  Wis.  422,  45  N.  W.  225; 
Gibbons  v.  Railroad  Co.,  C2  Wis.  546,  22  N.  W. 
533.  Without  referring  In  detail  to  the  ev^ 
dence  on  the  subject,  suffice  it  to  say  that  a 
careful  examination  of  the  record  leads  to  the 
conclusion  that  the  questions  were  properly 
submitted  to  the  Jury.  There  was  evidence 
tending  to  show  that  there  was  no  probable 
danser  to  be  apprehended  of  further  spread  of 
the  flre  as  the  situation  appeared  on  the  morn- 
ing of  August  4tb.  Such  being  the  case, 
clearly  the  trial  court  was  not  warranted  In 
deciding,  as  a  matter  of  law,  that  there  was 
want  of  ordinary  care  on  the  part  of  those  for 
whose  conduct  plaintiff  was  responsible  in 
that  they  left  the  premises  at  that  time.  The 
appellant  requested  the  submission  of  the  fol- 
lowing question:  "Could  It  have  been  reason- 
ably anticipated  that  the  fire  remaining  on 
plaintiff's  premises  on  the  evening  of  August 


3,  1898,  would  have  spread  further  on  said 
premises?"  This  was  refused,  and  sndi  re- 
fusal is  assigned  as  error.  If  the  questioa 
was  directed  to  whether  there  was  a  breach  ..f 
duty  on  the  part  of  plaintiff,  tbe  refusal  to 
submit  it  was  not  error,  as  that  subject  was 
fully  covered  by  questions  8  and  9,  above  re- 
ferred to.  We  assume  that  the  question  re- 
lated solely  to  whether  defendant's  servants 
exercised  ordinary  care  in  leaving  the  preut- 
Ises  on  the  evening  of  the  3d,  and  mwlrins  no 
effort  thereafter  to  control  or  put  out  the  fire, 
and  in  that  light  it  was  InunateriaL  If  ac- 
tionable negligence  on  the  part  of  defendan: 
caused  the  fire  which  spread  directly  to  plaic- 
tiff's  land  and  caused  the  damage  complained 
of,  whether  there  was  ordinary  care  exerdaed 
on  its  part  or  not  to  quench  such  fire  does  net 
affect  plaintiff's  right  to  recover. 

The  next  and  last  error  assigned  is  that  tb« 
court  erred  In  not  setting  aside  the  Tcrdict 
and  granting  a  new  trial  upon  the  ground  that 
It  was  contrary  to  the  evidence.  Eiach  ques- 
tion of  the  special  verdict  covered  a  contro- 
verted fact,  upon  which  there  was  some  evi- 
dence to  be  considered  by  the  Jury,  and  to  sup- 
port their  finding.  It  follows  that  we  cannot 
say  that  there  was  an  abuse  of  discretion  on 
the  part  of  the  trial  Judge  in  refusing  to  set 
the  verdict  aside  as  contrary  to  the  evidence, 
and  to  grant  a  new  trial.    Judgment  afflnned. 


ORANGE  V.  REIOH  et  aL 
(Supreme  C!oart  of  Wisconsin.     June  Id.  189>.'>.< 

CHKCX — ^DbLAT  OrFATBK  IS  PbESEHTIXO — LlABI'.- 
ITT  or  UBAWBK— RSASONABLS  TlMK — WHAT  IS. 

1.  The  payee  of  a  check  mast  present  tbc 
same  for  payment  within  a  reasonable  time,  iu 
order  to  preserve  his  right  of  recourse  oa  thr 
drawer  in  case  of  nonpayment  by  the  drawee. 

2.  Where  the  payee  of  a  check  resides  aoJ 
receiyes  the  check  at  the  place  where  the  bank 
is  located,  a  reasoualile  time  for  presentatioa 
to  the  drawee  reaches,  at  the  latest  only  to  tb« 
close  of  banking  hours  on  the  succeediag  da;, 
excluding  Sundays  and  holidaya 

Appeal  from  circuit  court  Milwauk«« 
county;    D.  H.  Johnson,  Judge. 

Action  by  William  Grange  against  S.  I. 
Re'igh  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

On  the  20th  day  of  July,  1893,  defendants 
were  Indebted  to  plaintiff  in  tbe  sum  <tf 
$1,21L  After  banking  hours  on  that  day. 
in  tbe  city  of  Milwaukee,  where  j>lainttfT 
resided,  defendants  gave  him  a  check  for 
the  amount  of  such  indebtedness  on  the 
South  Side  Savings  Bank,  located  in  said 
city.  Such  check  was  not  presented  for 
payment  either  on  that  or  the  succeeding 
day,  July  21st  The  bank  was  open  for 
business  all  of  such  succeeding  day,  and 
would  have  paid  the  check  had  it  been  pre- 
sented during  that  time.  The  bank  did  not 
open  for  business  after  the  21st,  by  reasun 
of  which  the  check  was  not  paid.  This  ac- 
tion is  to  recover  the  amount  of  tbe  cbec^ 
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from  the  drawers.  The  circuit  court  de- 
cided that,  because  of  the  failure  to  pre- 
sent the  checli  for  payment  to  the  bank 
within  a  reasonable  time,  recourse  upon  the 
drawers  was  lost;  and  accordingly  judj;- 
ment  was  rendered  for  the  defendants,  and 
plaintiff  appealed. 

Elliott  &  HIckox,  for  appellant  Rogers 
&  Mann,  for  respondents. 

MAItSHALL,  J.  (after  stating  the  facts). 
The  settled  law  applicable  to  the  facts  of 
this  case  is  that,  if  a  person  receives  a 
check  on  a  bank,  be  must  present  It  for  pay- 
naent  within  a  reasonable  time,  in  order  to 
preserve  his  right  of  recourse  on  the  draw- 
er In  case  of  nonpayment  by  the  drawee; 
and  tliat,  when  such  person  resides  and  re- 
ceives the  check  at  the  same  place  where 
such  bank  is  located,  a  reasonable  time  for 
aruch  presentation  reaches,  at  the  latest, 
only  to  the  close  of  banking  hours  on  the 
succeeding  day,  excluding  Sundays  and  hol- 
idays. Tied.  Com.  Paper,  |  443;  2  Daniel, 
Neg.  Inst  SS  1590,  1591,  and  cases  cited; 
r^loyd  T.  Osborne,  92  Wis.  — ,  65  N.  W.  859. 
Plaintiff  failed  to  comply  with  the  law  in 
this  respect;  hence  defendants  were  dis- 
'•harged  from  all  liability  to  answer  for  the 
default  of  the  bank.  Such  was  the  deci- 
sion of  Qie  trial  court,  and  It  must  be  af- 
ilrmed.    Judgment  affirmed. 


BAGNOWSKl  T.  A.  J.  LINDBRMANN  & 
HOVERSON  CO. 
(Supreme  Court  of  Wisconsin.  June  19,  1896.) 
Sfbcial  Vsbdiot— Sdffioiesot. 
A  special  rerdict  finding  that  plaintiff 
was  injured  while  operating  a  machine  in  de- 
fendant's factory  by  direction  of  the  foreman, 
that  there  was  a  defect  or  want  of  repair  in  the 
machine,  and  that  defendant  or  its  a^ent  did 
not  give  plaintiCF  such  general  instructions  and 
(!aution  as  would  enable  him  to  compreliend 
the  danger  which  he  might  incur,  etc.,  is  in- 
sufficient to  sustain  a  judgment  for  plaintifi; 
it  not  appearing  from  such  verdict  that  defend- 
ant's negligence  was  the  proximate  cause  of  the 
injury. 

Appeal  from  superior  court  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  John  Bagnowskl,  by  guardian, 
against  the  A.  J.  Lindermann  &  Horerson 
Company,  to  recover  for  personal  injuries. 
.Tudgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

This  action  was  brought  to  recover  dam- 
ages which  the  plaintiff,  a  minor  of  the  age 
of  17  years,  had  sustained,  as  alleged,  by 
reason  of  the  negligence  of  the  defendant 
while  he  was  employed  In  running  a  certain 
machine  or  cutting  press  used  in  its  business. 
It  was  alleged,  and  the  evidence  tended  to 
show,  that  the  machine  contained  a  double 
set  of  knives,  three  on  top  and  three  below, 
and  was  operated  by  steam  power,  by  means 
of  a  belt  attached  to  other  gearing  in  the 


shop,  and  was  used  for  cutting  stovepipe  el- 
bows, and  that  the  knives  wexe  so  attached 
as  to  cut  four  pieces  at  each  stroke.  The 
plaintiff,  in  operating  the  machine,  was 
obliged  to  hold  a  piece  of  sheet  iron  In  his 
hands,  and  shove  it  in  and  adjust  It  between 
the  knives;  and  In  doing  so  it  tiecame  nec- 
essary for  him  to  gauge  the  sheet  in  such  a 
way  that  his  fingers,  each  time,  came  within 
an  inch  of  the  knives,  and  he  Iiad  to  hold  it 
there,  against  the  gauges,  and  then  bring 
his  foot  down  upon  the  treadle,  and  this 
caused  the  knives  to  cut  the  sheet  of  Iron. 
It  was  alleged  that  by  reason  of  youth  and 
inexperience  the  plaintiff  did  not  compre- 
hend and  appreciate  the  danger  Incident  to 
the  employment,  as  the  defendant  knew,  and 
that  the  defendant  failed  and  neglected  to 
give  him  proper  instructions  in  that  respect; 
that,  while  operating  said  machine,  it  be- 
came out  of  order,  so  that  the  pieces  of  Iron 
cut  would  accumulate  between  the  knlveS 
to  the  number  of  25  or  30,  adhering  together, 
and  while  he  was  attempting  to  adjust  a 
piece  of  sheet  Iron  so  as  to  cut  it  properly, 
the  Imives  not  being  In  motion,  about  30 
pieces  of  iron  fell  down  from  where  they 
had  so  adhered,  upon  the  treadle  of  the 
machine,  and  caused  a  stroke  of  the  knives 
by  wliich  they  cut  off  the  greater  part  of 
three  fingers  of  the  plaintiff's  right  hand; 
that  at  the  time  said  knives  were  very  dull, 
and  so  imperfectly  set  as  to  cause  such 
pieces  of  iron  to  so  accumulate  and  adhere 
together;  that  said  machine  was  otherwise 
out  of  order,  causing  said  pieces  of  iron  to 
clog,  instead  of  dropping  one  by  one  from 
the  machine,  and  In  that  it  did  not  have  a 
guard  before  said  knives,  or  a  partition  to 
prevent  said  pieces  from  falling  upon  the 
treadle;  that  such  guard  and  partition  could 
have  been  placed  In  the  machine  without 
Interfering  with  its  operation  or  usefulness, 
and  at  a  slight  cost;  and  that  the  machine 
was  not  a  reasonably  safe  appliance  at  the 
time  of  the  Injury,  as  the  defendant  wt-ll 
knew.  It  was  alleged  tliat  the  failure  to 
Instruct  the  plaintiff  how  to  run  or  operate 
the  machine,  and  the  said  defects  in  the 
machine,  'nere  the  proximate  cause  of  the 
plalntitTs  Injury.  The  defendant  put  hi  Is- 
sue the  allegations  of  the  complaint  and 
charged  that  negligence  on  the  part  of  the 
plaintiff.  In  the  manner  In  which  he  operated 
the  machine  and  used  his  hands,  proximately 
caused  or  contributed  to  his  injury.  At  the 
trial  before  a  jury,  after  evidence  had  been 
given  tending  to  support  the  contentions  of 
the  respective  parties,  a  special  verdict  was 
rendered  as  follows:  (1,  2)  The  plaintiff  was 
Injured  while  engaged  in  operating  a  ma- 
chine in  the  defendant's  factory  by  direc- 
tion of  the  foreman  having  control  of  the 
work  on  said  machine;  (3)  he  consented  to 
enter  upon  said  work;  (4)  there  was  a  defect 
or  want  of  repair  in  the  machine  at  the 
time;  (5)  the  defendant  or  its  agent  did  not 
give  the  plaintiff  such  general  Instructions 
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and  caution  as  would  enable  him,  by  tbe 
use  of  his  intelligence,  to  compreliend  the 
danger  wlilcta  be  might  incur  in  bis  worlc 
There  were  several  other  findlngg,  and  an 
assessment  of  damages  of  $2,000;  but  there 
was  no  finding  that  the  plaintiff's  injury  was 
caused  by  any  defect  or  want  of  repair  in 
the  machine,  nor  by  reason  of  the  failure 
of  tbe  defendant  or  its  agent  to  give  tbe 
plaintiff  proper  instructions  or  caution  as  to 
the  method  or  manner  of  doing  his  woric,  or 
the  danger  incident  to  his  employment  in 
operating  the  machine,  or  tliat  it  was  caused 
by  the  negligence  of  the  defendant,  either 
proximate  or  remote,  in  any  other  respect 
The  court  denied  the  defendant's  motion  to 
set  aside  the  special  verdict,  and  judgment 
was  entered  thereon  for  damages  and  costs, 
from  which  the  defendant  appealed. 

Van  Dyke,  Van  Dyke  &  Carter,  for  appel- 
lant   Toobey  &  Oilmore,  for  respondent. 

PINNEY,  J.  (after  stating  the  facta).  The 
special  Terdlct  in  this  case  is  fatally  de- 
fective. The  plaintiff  was  not  entitled  to  re- 
cover damages  against  the  defendant  be- 
cause he  suffered  Injuries  while  in  the  de- 
fendant's employ.  Before  he  could  recover. 
It  must  have  appeared  that  tbe  defendant's 
negligence  was  the  proximate  cause  of  such 
injury.  Whether  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury  was 
the  real  question,  much  contested  on  the 
trial,  and  there  was  no  finding  upon  this 
vital  point.  The  finding  does  not  embrace 
the  entire  Issue,  and  does  not  sustain  the 
judgment  given  for  the  plaintiff,  and  the 
judgment  must  therefore  be  reversed.  Mc- 
Gowan  v.  Railway  Co.,  91  Wis.  147,  155,  64 
N.  W.  891;  Davis  v  Railway  Co.  (Wis.)  67 
N.  W.  16. 

Several  other  questions  were  presented  by 
the  record,  and  fully  discussed;  but  as  they 
may  not  arise  on  another  trial,  when  other 
evidence  may  be  produced.  It  Is  not  deemed 
necessary  to  express  any  opinion  In  respect 
to  them.  The  judgment  of  the  superior  court 
is  reversed,  and  the  cause  is  remanded  for 
a  new  trial 


DAVIS  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Wisconsin.    June  19,  1890.) 
Cabkibrs  or  Fassekqeks  —  Dioreb  or  Cabs  Bb- 

QVIRED — FhoXIMATS    CACSE. 

1.  A  carrier  is  bound  to  exercise  extraor- 
dinary care  for  the  safety  of  passengers. 

2.  In  an  action  by  a  passenger  for  personal 
injuries  caused  by  a  derailment,  defendant's 
negligence  cannot  l>e  considered  ue  proximate 
cause  of  the  injury,  so  as  to  warrant  a  recovery, 
unless  tbe  accident  might  have  been  reasonably 
foreseen  by  a  competent  man,  accustomed  to 
the  management  of  the  roadbed  and  track  of 
a  railway,  wliile  in  the  exercise  of  extraordi- 
nary care  and  prudence. 

Motion  for  rehearing.    Denied. 
For  original  opinion,  see  67  N.  W.  16. 


Burton  Hanson  and  Geo.  W.  Bird,  for  ap- 
pellant P.  H.  Fay  and  J.  B.  Smltb,  for  i»- 
spondent 

PINNEY,  J.  The  counsel  for  the  plaindS 
are  in  error  in  supposing  that  tbe  court  hu 
held,  or  intended  to  hold,  that  tbe  defendam 
company,  as  a  carrier  of  passengers,  was  nc: 
bound  to  exercise  extraordinary  care  for  thw 
safety,  but  ordinary  care  only.  Tbe  opinxia 
refers  to  the  very  high  degree  of  vigilance  aid 
care  the  defendant  company  owed  to  the  pub- 
lic lu  the  structure,  inspection,  repair,  acd 
management  of  its  track,  and  that  tbe  defenJ- 
ant'a  negligence  could  not  be  considered  tbe 
proximate  cause  of  the  plalntUTs  injoty,  so  ns 
to  warrant  a  recovery,  unless,  under  all  tbe 
circumstances,  the  accident  in  question  mlgbt 
have  been  reasonably  foreseen  by  a  man  d 
ordinary  intelligence  and  prudence.  It  Is 
pointed  out  that  the  language  of  tbe  oplniua 
on  the  subject  of  proximate  caase.  as  f> 
whether  the  accident  might  have  been  reasoc- 
ably  foreseen  by  a  man  of  ordinary  Intelli- 
gence and  prudence,  although  a  correct  ex- 
pression of  the  law  In  actions  for  injuries  to 
property,  or  where  the  servant  sues  his  master 
for  damages  caused  by  the  negligence  of  the 
latter,  and  the  measure  of  tbe  defendaat'c 
duty  Is  ordinary  care,  is  Inaccurate,  as  ap- 
plied to  the  present  case,  where  a  passenge: 
sues  a  railway  company  for  injuries  received 
while  being  carried  on  Its  road,  and  where  the 
defendant  is  bound  to  the  exercise  of  extraor- 
dinary care  for  his  safety.  It  most  be  con- 
ceded that  the  criticism  as  to  the  use  of  the  ex- 
pression "ordinary  intelligence  and  prudence." 
which  was  inadvertently  used,  is  well  found- 
ed. It  should  have  been  stated  instead,  that 
the  defendant's  negligence  could  not.  in  lit^ 
present  case,  be  considered  tbe  proxiniaic 
cause  of  tbe  plalntifTs  injury,  so  as  to  war- 
rant a  recovery,  unless,  under  all  tbe  drcunt- 
stances,  the  accident  in  question  might  bav^ 
l)een  reasonably  foreseen  by  a  competent  and 
experienced  man  accustomed  to  tbe  structure, 
inspection,  repair,  and  management  of  tbe 
roadbed  and  track  of  a  railway,  while  in  the 
exercise  of  extraordinary  care  and  prudence. 
The  opinion  is  to  be  considered  as  modideO 
accordingly.  There  was  no  proper  Instruc- 
tion, or  finding  by  the  Jury,  upon  tbe  questloD 
of  the  proximate  cause  of  the  plalntifTs  in- 
jury; and  the  erroneous  expression  does  not 
furnish,  nor  do  we  perceive,  any  sufHcient 
ground  for  a  rehearing.  The  motion  for  a  re- 
hearing is  denied. 


CRANE  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 
(Supreme  Court  of  Wisconsin.    June  19,  1896.1 

MaSTBS   AKD   BBRVANT  —  IXJCKT   or    Empiotb  — 
CONTBIBUTORT  NeOLIQBNOB. 

Where  it  was  an  established  custom  on 
a  railroad,  l>etween  the  engineers  and  firemea. 
that  either,  on  goin^  under  the  engine  for  an; 
purpose,  should  notify  the  other,  and  a  fire- 
man went  under  his  engine  without  notifying 
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the  engineer,  and  without  his  knowledge,  and, 
while  there,  was  injured  hj  reason  of  the  open- 
ing; of  the  blow-off  cock  by  the  engineer,  the 
negligence  was  that  of  the  fireman,  and  he  can- 
not recover  for  the  injury,  though  the  act  of 
the  engineer  waa  negligent;  his  own  negligence 
being  the  proximate  cause  of  his  injury. 

Appeal  from  circuit  court,  Brown  county; 
Samuel  D.  Haatlngs,  Judge. 

Action  by  Bertram  C.  Crane  against  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. Judgment  for  plalntifF,  and  defendant 
appeals.     Reversed. 

This  was  an  action  to  recover  damages  for 
personal  injorles  sustained  by  the  plaintiff  in 
consequence  of  the  alleged  negligence  of  the 
defendant,  while  in  Its  employ  as  a  locomotive 
fireman  on  one  of  its  freight  trains.  The 
negligence  charged  was  that  while  he  was  en- 
gaged under  the  engine,  in  cleaning  oot  the 
ash  pan,  at  Middle  Inlet  station.  Hart,  the 
engineer,  without  warning  or  caution,  care- 
lessly and  negligently  discharged,  from  the 
blow-off  cock  of  the  engine,  hot  water  and 
steam  upon  the  plaintiff,  whereby  he  was 
badly  scalded  and  bnmed,  destroying  the 
sight  of  his  right  eye,  and  inflicting  upon  him 
other  serious  injuries,  etc.  At  the  trial  be- 
fore a  jury,  there  was  no  substantial  dispute 
as  to  the  facts.  It  appeared  ui>on  the  part 
of  the  plaintiff  that,  upon  the  day  of  the  In- 
jury, the  train  upon  which  the  plaintiff  was 
employed,  with  Hart,- the  engineer,  was  on  its 
way  south,— and,  when  it  reached  Wausau- 
kec.  the  engine  was  blown  off;  and,  there  not 
l>oing  time  to  clean  the  ash  pan  at  that  place, 
they  determined  to  make  the  run  to  Middle 
Inlet  before  cleaning  It  It  was  the  duty  of 
the  fireman  to  clean  the  ash  pan,  and,  in  or- 
der to  perform  it,  he  had  to  go  in  under  the 
back  end  of  the  engine,  and  at  the  back  of  the 
ash  pan,  and  scrape  the  ashes  out  on  the 
track  with  a  hoe.  taking,  when  the  pan  is  full, 
eight  or  ten  mnlutes'  time;  and.  In  doing  the 
work,  the  fireman  kneels  down  under  the  en- 
gine, with  his  face  towards  the  ash  pan  and 
the  mouth  of  the  blow-off  cock,  with  his  face 
quite  close  to  the  latter.  It  is  the  duty  of  the 
engineer  to  purge  the  boiler  by  blowing  offl 
the  water  with  the  blojv-off  cock,  and  It  is 
his  duty  td  determine  when  this  is  necessary. 
To  blow  off  the  boiler,  he  turns  a  handle  on 
the  left  side  of  the  engine,  which,  with  the 
blow-off  cock,  are  near  the  running  board. 
When  the  train  arrived  at  Middle  Inlet,  the 
plaintiff  told  the  engineer  that  he  was  going 
under  the  engine;  and,  after  he  had  been  un- 
der there  a  short  time,  the  engineer  told  him 
he  wanted  to  move  the  engine  back  a  little, 
and  the  plaintiff  came  out,  without  having 
finished  his  work.  After  the  engine  had 
been  moved  back,  and  the  train  and  engine 
came  to  a  standstill,  the  conductor  of  the 
train  gave  the  plaintiff  a  card,  and  directed 
him  to  tack  it  up  on  the  right  side  of  the  car 
next  back  of  the  engine;  and  the  plaintiff, 
after  doing  this,  returned,  and  got  under  the 
engine  again  on  the  same  side,  which  was 


the  usual  side  for  going  under  it  And  the 
plaintiff  testified  that,  in  his  experience  of 
three  years,  he  had  known  an  engine  to  be 
blown  ofli  twice. on  a  trip,  but  not  twice  in 
succession,  as  In  this  Instance;  that  the  fre- 
quency of  blowing  It  off  depended  upon  the 
kind  of  water  used,  and  that  he  had  no  warn- 
ing or  notice,  and  no  reason  to  suppose,  that 
the  engine  was  to  be  blown  off  at  that  time; 
that  the  engineer  waa  on  his  seat  when  the 
plaintiff  left  the  engine,  and  was  not  on  the 
ground  when  he  went  under  the  engine  the 
second  time,  but  was  on  the  ground,  on  the 
left-hand  side,  when  he  told  the  plaintiff  he 
wanted  to  move  the  engine  back;  that  he  did 
not  know  where  the  engineer  was  when  he 
came  back  after  putting  up  the  card;  that  he 
did  not  see  him.  and  did  not  look  into  the 
cab,  and  did  not  say  anything  to  him;  that 
when  he  first  went  under,  he  told  the  engi- 
neer he  was  going  down  there  to  rake  out 
the  pan;  that  when  he  or  the  engineer  went 
under  the  engine  for  any  purpose,  as  a  rule, 
each  generally  notified  the  other;  that  It  was 
customary  to  do  so,  as  a  matter  of  safety; 
that  he  always  told  the  engineer  when  he 
was  going  under,  and  that  the  engineer  al- 
ways told  him  when  he  went  under,  and  such 
bad  been  the  custom  for  the  three  years  he 
had  worked  on  the  road;  that  there  were  no 
written  or  printed  rules  requiring  this  precau- 
tion; that  he  was  not  in  the  habit  of  looking 
up  the  engineer  to  tell  him,  when  he  was  not 
present  but  would  go  imder,  relying  on  the 
engineer  to  look  out  before  he  made  a  dis- 
charge of  water.  The  plaintiff  having  rested, 
the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  was  g^uilty  of  such 
negligence  as  to  preclude  a  recovery;  but  the 
motion  waa  d«iled.  On  the  part  of  the  de- 
fendant. Hart,  the  engineer,  testified  that  he 
blew  off  the  engine  at  Wausaukee  in  part 
only,  and  that  on  arriving  at  Middle  Inlet,  the 
plaintiff  got  down  on  the  right-hand  side,  and 
told  him  the  ash  pan  needed  cleaning,  and 
went  under  the  engine  on  that  side;  that  he 
(witness)  got  down  on  flie  left  side,  and  was 
walking  around,  feeling  of  the  engine,  to  see 
how  warm  It  wais,  and  he  described  the  mov- 
ing back  of  the  engine  and  train  after  warning 
the  plaintiff,  and  also  In  respect  to  the  plain- 
tiff's starting  from  the  cab  to  nail  up  the  card, 
after  the  engine  and  train  had  rtopped  again; 
that  he  (witness)  got  down  on  the  left  side  of 
the  engine  to  opm  the  blow-off  cock  with  a 
wrench,  to  let  the  water  off,  as  the  cock  did 
not  move  readily;  that  there  was  a  little  delay 
in  adjusting  the  wrench  and  opening  the  cock, 
and,  when  opened,  the  plaintiff  hallooed;  that 
he  shut  It  off,  and  ran  to  the  gangway,  and 
the  plaintiff  was  on  the  opposite  side  of  the 
engine,  with  his  hands  to  his  face;  that  the 
plaintiff  was  not  around  there  when  he  went 
down  to  open  the  blow-off  cock,  and  he  had 
not  said  anything  to  witness  as  to  whether  he 
bad  finished  cleaning  the  ash  pan  or  not,  and, 
before  going  under  the  second  time,  the  plain- 
tiff had  not  told  him  that  he  was  going  under 
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there,  and  be  had  no  reasMi  to  believe  that  he 
was  there  at  all;  that  he  did  not  hear  him  or 
any  one  under  the  engine  at  work;  that,  when 
plaintiff  went  baclL  to  the  frejght  car,  lie  went 
down  the  rlght-liand  side,  and  thence  to  the 
rear,  so  that,  be  (witness)  being  on  the  left- 
hand  side,  it  was  impossible  for  him  to  see 
the  plaintiff  when  he  returned  and  attempted 
to  go  under  the  engine  the  second  time;  that 
occasionally  they  blow  off  the  boiler  or  purge 
it  two  or  three  times  a  trip,  when  working 
hard;  that  often,  at  a  station,  they  would  fill 
the  engine  twice,  and  then  blow  it  off  before 
leaving  there,— that  Is  to  say,  blow  oat  part 
of  the  water,  and  fill  it  up,  and  blow  it  out  in 
part  again;  that  they  had  already  blown  out 
a  little  water  at  Wausaukee  before  coming  to 
Middle  Inlet;  that  he  ^d  not  tell  the  plaintiff 
at  Middle  Inlet  that  he  was  going  to  open  the 
blow-off  cock,  or  blow  off  the  engine;  that  be 
would  not  blow  It  off  If  the  fireman  was  vaid&c 
the  engine;  that,  if  he  did  not  see  him  go  un- 
der there,  he  would  blow  It  off  without  know- 
ing anything  about  where  he  was,  but,  if  he 
was  on  the  ground  beside  the  place  where  be 
went  under,  he  could  see  him,  and,  if  be  told 
him  he  was  going  under  there,  he  would  know 
he  was  there.  He  testified  that  the  plaintiff 
had  worked  with  him  as  fireman  33  days;  that 
he  never  went  imder  the  engine  without  noti- 
fying the  fireman,  and  that  he  never  knew  the 
plaintiff  to  go  under  there  prior  to  this  time 
without  notifying  him;  that  it  was  the  cus- 
tom of  each  to  notify  the  other  when  either 
went  under  the  engine,  but  if  witness  was 
standing  right  there,  and  saw  the  fireman  go 
under,  he  d^d  not  think  the  fireman  would  say 
anything.  The  custom  to  give  notice  when 
either  the  fireman  or  engineer  goes  under  the 
engine  was  shown,  substantially  as  stated, 
by  other  experienced  operatives.  At  the  close 
of  the  testimony,  the  defendant  moved  the 
court  to  direct  a  verdict  for  the  defendant; 
but  this  was  denied,  and  the  case  was  sub- 
mitted to  the  jury,  to  find  a  special  v«- 
dict  In  answer  to  three  questions,  which  was. 
In  substance:  (1)  That  the  engineer,  Hart, 
was  guilty  of  negligence,  which  caused  the 
plaintifTs  injury;  (2)  tliat  the  plaintiff  could 
not  have  avoided  the  injury  by  the  exer- 
cise of  common  and  ordinary  care  or  pru- 
dence; and  (3)  that  the  amount  of  the  plain- 
tifTs damages  was  S5,000.  The  plaintiff  had 
Judgment  upon  the  verdict,  from  which  the  de- 
fendant appealed. 

Greene  &  Vroman,  for  appellant  Wlgman 
St  Martin,  for  respondoit. 

PINNBY,  J.  (after  stating  the  facts).  1. 
The  leading  facts  upon  which  the  decision  !n 
this  case  must  turn  are  substantially  undis- 
puted, although  as  to  minor  and  subordinate 
facts  there  are  some  discrepancies  In  the  evi- 
dence. It  is  shown  beyond  dispute  that  there 
was,  and  bad  been  for  a  long  time,  a  uniform 
and  well-settled  usage  and  course  ot  conduct 
on  the  road  of  the  defendant  company  In  re- 


spect to  the  relative  duties  of  the  engicec; 
and  firemen  when  ^ther  wait  under  the  k- 
gine  for  any  parpoee  connected  with  bis  dutr. 
and  that  by  such  usage  and  course  of  condc.n. 
founded  upon  considerations  essential  to  UK? 
personal  safety  in  the  performance  of  their  re- 
spective duties,  each  was  to  notify  the  other 
of  the  fact  when  he  was  going  under  tbe  ca- 
glne.  The  plaintiff  and  the  engrlneer.  Him. 
as  well  as  other  like  employes  of  the  defend- 
ant company,  fully  understood  what  this  es- 
tablished usage  and  course  of  conduct  re- 
quired, and  each  regulated,  and  bad  m.  right  :• 
regulate,  his  conduct  accordingly.  It  became 
"a  sort  of  common  law  of  the  company,  ob- 
ligatory upon  its  employes,  and  as  tboroughly 
understood  by  them  as  though  it  bad  beer 
embodied  In  the  printed  regulations,  and  rear: 
to  them  by  the  officers  of  the  companj." 
Luebke  v.  Railway  Co.,  63  Wis.  92,  23  N.  W 
136.  The  evidence  is  undisputed  that  the  en- 
gineer had  never  known  the  plaintUT,  dnrin? 
the  33  days  they  bad  served  together,  to  go 
under  the  engine  before  without  notifying 
him;  and  while  the  plaintiff  testified,  in  sab- 
stance,  that,  If  the  engineer  was  not  present 
he  would  go  under— be  willing  to  go  under,  a." 
we  understand  him — without  looking  up  tb< 
engineer,  relying  upon  the  engineer  to  look 
out  before  be  made  a  discharge  of  vrater.  bt 
did  not  testify  that  he  had  ev»  gone  under  tar 
engine  under  such  circumstances;  on  the  con- 
trary, he  testified  that  he  always  did  tell  tb-. 
engineer,  and  the  engineer  always  told  blir 
when  he  (the  engineer)  was  going  under.    Tb? 

I  danger  of  a  contrary  course  Is  obvious,  as  wel. 

I  as  the  fact  that  a  discharge  of   water  aai 

.  steam  is  not  the  only  danger  to  be  encoun- 
tered, but  that  grreat  Injury  or  loss  of  life  nay 
be  occasioned  In  such  a  case  by  manipulatiii; 
the  engine  or  moving  the  locomotive.  Tl. 
engineer  had  no  knowledge  or  notice  that  ttt- 

!  plaintiff  had  gone,  or  was  about  to  go,  mid» 

I  the  engine  tbe  second  time.  He  was  on  thr 
left-hand  side  of  the  engine,  engaged  in  1l.s 

:  proper  duties,  and  could  not,  and  did  not,  8f« 
or  hear  the  plaintiff  when  he  returned,  on  tlr 
right-hand  side,  from  putting  up  the  card  oii 
the  car,  and  went  under  the  engine  on  thi' 
side,  without  giving  the  engineer  any  notio- 

I  of  his  intention  to  do  so.  The  engineer  had  .i 
right  to  assume  that  the  plaintiff,  as  his  dutr 
and  personal  safety  required,  would  give  him 
notice  of  such  intention,  and  to  regulate  hi^ 
own  conduct  accordingly.  He  was  not  bound 
to  stop  and  consider  whether  it  was  probebk- 
that  tbe  plaintiff  would  fall  to  perform  a  dm; 
so  important  to  his  personal  safety  or  not;  dk 
was  It  the  duty  of  the  engineer  to  search  fc: 
the  plaintiff,  or  give  him  any  notice  of  tus  in- 
tention to  open  the  blow-off  cock.  The  plain- 
tiff testified  that,  when  be  came  back  fnrji 
putting  up  the  card,  he  "did  not  see  the  eih 
glneer,  did  not  look  into  the  cab,  and  did  do 
say  anything  to  him."  The  plaintiff  had  m 
right  to  assume  that  the  engineer  saw  him,  or 
understood  that  he  was  then  going  under  tb 
engine.     It  does  not  appear  that  be  made  uj 
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attempt  to  notify  tbe  engineer,  who  \ra8  with- 
in etglit  or  ten  feet  of  his  engine  all  the  time, 
though  on  the  opposite  side.  Under  these  cir- 
cumstances, and  for  these  reasons,  it  cannot 
be  maintained  that  the  engineer  was  guilty  of 
any  negligence,  or  that  there  was  any  evi- 
dence upon  which  it  ought  to  have  been  left 
to  the  jury  to  find  a  verdict  upon  that  point. 
It  is  said  the  eugineer  knew,  or  bad  reason  to 
believe,  that  the  plaintlft  liad  not  fully  clean- 
ed the  ash  pan,  and  would  probably  return  to 
and  complete  the  work.  But  he  was  not  re- 
quired to  consider  or  speculate  upon  that  sub- 
ject. Neither  the  fireman  nor  the  engineer 
was  under  any  duty  to  anticipate  or  specu- 
late. In  the  absence  of  notice,  as  to  what  the 
other  int«ided  to  or  might  or  might  not  do. 
Tlie  engineer  was  entitled  to  rely  upon  the 
plaintiff's  giving  notice  of  the  fact  if  he  in- 
tended again  to  go  under  the  engine,  and 
might  properly  continue  in  his  line  of  duty, 
iiB  he  did,  until  he  received  it,  without  being 
subject  to  the  Imputation  of  negligence.  In 
the  exercise  of  the  rights  and  duties  of  the 
engineer  and  fireman,  there  must  necessarily 
be  conformity  to  the  settled  usage  and  uni- 
form course  of  duty  designed  to  secure  their 
liersonal  safety,  or  loss  of  life  or  serious  per- 
sonal Injury  will  ensue;  and  In  view  of  the 
conceded  facts,  and  In  accordance  with  sound 
principle  and  adjudicated  cases,  there  was, 
we  think,  no  ground  for  imputing  any  negli- 
gence to  the  engineer.  Spencer  v.  Railway 
Co.  (Ind.  Sup.)  29  N.  B.  915,  916;  Wolsey  v. 
Railroad  Co.,  33  Ohio  St.  227,  235;  Stevens 
V.  Railroad  Co.,  100  Cal.  569,  35  Pac.  165; 
Mason  v.  Railroad  Co.  (N.  C.)  19  S.  E.  3C3. 

2.  But,  If  It  be  conceded  ttiat  the  case 
should  have  been  left  to  the  Jury  upon  the 
question  whether  the  engineer  was  negli- 
gent, there  can  be  no  doubt  whatever  but 
that  the  proximate  cause  of  the  plaintiff's  in- 
jury was  his  own  negligence  in  disregarding 
and  departing  from  the  established  usage  and 
uniform  course  of  conduct  designed  to  secure 
bis  safety.  The  evidence  on  this  subject  Is 
clear  and  decisive,  and  not  open,  we  think, 
to  cloubt  or  difference  of  opinion.  His  omis- 
sion to  give  notice  that  he  was  going  under 
the  engine  the  second  time  was  clearly  the 
cause  of  the  accident.  How  could  he  be  said 
to  have  acted  with  ordinary  care  and  pru- 
dence In  omitting  to  give  notice  on  his  return 
from  putting  up  the  card  on  the  freight  car, 
when  be  did  not  look  In  the  cab  to  see  If 
the  enghieer  was  there,  did  not  speak  to  him, 
and  could  not  know  whether  he  would  open 
the  blow-off  cock  or  move  the  locomotive  or 
not?  It  Is  no  excuse  that  the  engine  had 
been  blown  off,  or  partly  so,  at  the  last  sta- 
tion, or  that  he  did  not  anticipate  that  It 
would  be  blown  off  so  soon  again.  All  this 
was  a  matter  with  wliich  he  had  nothing  to 
do,  but  was  wholly  within  the  province  of  the 
engineer.  Without  notice  to  him,  he  took  it  up- 
on himself  to  determine  what  the  engineer 
might  or  might  not  do,  and  he  assumed  the 
risk   of  the  most   unfortunate   consequences 


that  ensued,  because  be  failed  to  give  the 
necessary  notice.  Abend  v.  Railway  Co.,  Ill 
lit  202,  208;  Darracutts  v.  Railway  Co.  (Va.) 
2  S.  E.  611,  and  cases  cited;  La  Croy  v. 
Railway  Co.,  132  N.  Y.  670.  30  N.  B.  391; 
Baltzer  v.  Railway  Co.,  83  Wis.  472,  53  N. 
W.  885;  Prancia  v.  RaUway  Co.  (Mo.  Sup.) 
19  S.  W.  935;  and  cases  cited  supra.  It  is 
therefore  clear  that  the  plaintiff  was  preclud- 
ed by  his  negligent  conduct  from  a  recovery. 
For  these  reasons,  the  circuit  court  erred  In 
refusing  to  direct  a  verdict  for  the  defendant. 
The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  the  cause  Is  remanded  for  a  new  trial. 


In  re  ASSIGNMENT  OP  RIDDELL. 
(Supreme  C!onrt  of  Wisconsin.    June  19,  1896.) 

AsaiONMKXT  FOR  CrBDITOKS— TAXES  OS  ASSIONBD 

Estate— Friokitt— Effect  or  Dis- 

CBAKOB  OF  INSOLVBKT. 

1.  On  a  claim  tor  taxes  by  a  city  against 
an  estate  assigDed  for  the  benefit  of  creditors, 
the  court  should  order  the  assignee  to  pay  such 
claim  before  maluiig  any  dividends,  under  1 
Sanb.  &  B.  Ann.  St.  §  1700,  providing  that  the 
assignee  shall  pay  all  unpaid  taxes  assessed 
on  the  assigned  property  before  mailing  divi- 
dends. 

2.  A  claim  for  taxes  against  an  estate  as- 
signed for  the  benefit  of  creditors  Is  not  a 
debt,  within  the  meaning  of  1  Sanb.  &  B.  Ann. 
St  H  1702o-1702u,  providing  for  the  discharge 
of  debts  of  an  Insolvent  by  a  voluntary  assign- 
ment 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   D.  H.  Johnson,  Judge. 

Proceedings  on  the  voluntary  assignment 
of  Augustus  T.  Riddell  for  the  benefit  of 
creditors.  The  city  of  Milwaukee  presented 
a  claim  for  taxes  on  the  assigned  estate,  and 
from  an  order  disallowing  the  claim  appeals. 
Reversed. 

O.  H.  Hamilton,  for  appellant  C  S.  Car- 
ter, for  respondents. 

OASSODAY,  a  J.  It  appears  from  the 
record  that  on,  and  for  a  long  time  prior  to, 
November  22,  1884,  Augustus  T.  RiddeU  and 
Edward  S.  Morris  were  co-partners,  doing 
business  In  Milwaukee  under  the  firm  name 
of  the  Milwaukee  Variety  Iron  Works;  that 
during  that  time  there  was  duly  assessed 
and  levied  by  the  proper  officers  of  the  city 
upon  the  personal  property  of  the  firm,  con- 
sisting of  buildings,  machineiy,  tools,  and 
plant,  and  book  accounts,  for  the  city  taxes 
thereon  for  the  year  1894,  the  sum  of  $72.12; 
that  no  part  thereof  had  been  paid;  that  on 
November  22,  1894,  the  said  firm,  and  the 
said  Riddell  and  Morris,  each,  individually, 
duly  made,  executed,  and  delivered  a  volun- 
tary assignment  of  all  their  property  to  one 
Samuel  R.  Bell  for  the  benefit  of  their  cred- 
itors, as  such  firm  and  such  individuals,  re- 
spectively; that  Bell  duly  accepted  the  trust, 
and  qualified  as  such  assignee,  and  there- 
upon, as  such,  took  possession  of  the  prop- 
erty and  effects  so  assigned,  and  was  in  the 
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possession  thereof;  that  on  November  21, 
1884,  the  Commercial  Bank  of  Mtlwautcee 
and  the  Sliadboit  &  Boyd  Iron  Company 
took  possession  of  the  buildings,  machinery, 
tools,  and  plant  mentioned,  as  ctiattel  mort- 
gagees, and  on  December  22,  1894,  sold  the 
same  under  and  by  virtue  of  snch  chattel 
mortgage;  that  the  proceeds  of  the  sale  were 
insufficient  to  satisfy  their  claims;  that  Bell, 
as  such  assignee,  had  never  received  any 
proceeds  from  that  sale;  that  the  assignee 
realized  only  $340  from  the  book  accounts; 
that  on  April  13,  1885,  the  court,  by  order, 
refused  the  application  and  motion  of  the 
city  that  the  asslg^nee  be  required  to  pay 
such  taxes;  thtit  on  June  3,  1895,  Riddell 
petitioned  the  court  in  the  manner  required 
by  the  statutes  to  be  discharged  from  his 
partnership  and  Individual  debts;  that  upon 
an  order  thereupon  made,  requiring  all  cred- 
itors to  show  cause  at  a  time  and  place 
named  why  he  should  not  be  discharged 
from  his  partnership  and  individual  debts, 
the  city  appeared,  and  objected  to  such  dis- 
charge by  reason  of  the  nonpayment  of  such 
taxes,  and  the  court  thereupon  overruled 
such  objection,  and  ordered  and  adjudged 
that  Riddell  be  discharged  from  all  his  debts 
and  liabilities  existing  at  the  time  of  such 
assignment  From  the  judgment  entered 
thereon  the  city  brings  this  appeal. 

In  resisting  the  application  of  the  city  to 
require  the  assignee  to  pay  the  taxes  men- 
tioned, the  assignee  admitted  that  he  had 
realized  $340  from  book  accounts;  that  he 
did  not  expect  to  be  able  to  increase  the 
amount  very  materially,  unless  it  be  by  liti- 
gating disputed  claims;  that  he  had  disburs- 
ed necessary  expenses  to  the  amount  of 
1125.72;  that  there  were  a  large  number  of 
unsecured  creditors  of  the  assignors,  who, 
with  the  most  favorable  results,  could  real- 
ize but  a  very  small  per  cent  of  their  claims. 
By  the  statute  the  assignee  was  expressly 
required  to  "pay  all  taxes  assessed -upon  the 
property  assl^ed,  which  remained  unpaid," 
before  making  any  dividend.  Section  1700, 
1  Sanb.  &  B.  Ann.  St.  The  court  should  have 
ordered  the  assignee  to  comply  with  that 
statute  upon  the  application  mentioned. 
Marathon  Co.  v.  Barnes,  86  Wis.  663,  57  N. 
W.  961;  City  of  Milwaukee  v.  Momsen,  89 
Wis.  351,  61  N.  W.  1126.  Besides,  the  tax  in 
question  was  not  a  debt.  In  the  ordinary 
sense,  within  the  meaning  of  chapter  385, 
Laws  1889;  sections  1702o-1702n,  1  Sanb.  & 
B.  Ann.  St;  i  Cooley,  Tax'n,  16;  In  re  Dur- 
yee,  2  Fed.  68;  Crabtree  v.  Madden,  4  C.  C. 
A.  408,  51  Fed.  431;  Mclnemy  v.  Reed,  23 
Iowa,  410.  It  Is  to  be  remembered  that  gen- 
eral words  In  a  statute  do  not  divest  the 
government  of  its  rights  or  remedies,  and 
hence  did  not  operate  to  discharge  Riddell 
from  the  taxes  mentioned.  U.  S.  v.  Her- 
ron,  20  Wall.  251;   Smith  v.  Hodson,  60  Wis. 

»  The  statute  relates  to  the  discharge  of  in- 
^Ivent  debtors  by  voluntary  assignments. 


279,  6  N.  W.  812.  The  order  and  Judgment 
of  the  circuit  court  are  reversed,  and  tbe 
cause  is  -emanded  for  farther  proceedings 
Bcaoriing  to  law. 


HAUSMANN  BROS.  MANUF^G  OO.  v. 

KEMPFERT  et  at 

(Supreme  Court  of  Wisconsin.    June  Id,  iS9C' 

Mbchanics'  Libns— Notice — Hombstbad— Fbopii 
Paktibs. 

1.  A  notice  of  snttcontractor's  lien,  whkh 
states  that  "it  claims  said  lien  onder  and  bj 
virtue  of  the  la^s  of  the  state  of  Wiscoosii 
in  such  case  made  and  provided,"  ia  sufficieic 
without  specifically  naming  the  section  of  liw 
statute. 

2.  A  notice  of  subcontractor's  lien  wliiu. 
after  recitiue  what  the  claim  was  for  and  np- 
on,  states  "that  the  work,  labor,  and  serricM 
done  and  performed  npon  said  bnilding,  and 
sash,  doors,  blinds,  mouldings,  and  other  bnild- 
ing  materials  sold  and  delivered  to  be  osed,  tai 
which  were  actually  used,  •  •  •  under  aaH 
agreement  with  said  principal  contractors, 
*  *  *  was  done  and  performed,  and  matt- 
rial  furnished,  on  and  between  the  date* 
named,  at  the  agreed  prices  named;  that  the 
last  date  of  the  performance  of  snch  'work  and 
furnishing  such  materials  under  said  contiara 
was  on  a  certain  date;  and  that  60  days  liad 
not  since  elapsed,— ia  a  substantial  compliance 
with  the  statute. 

3.  Under  Sanb.  &  B.  Ann.  St  {  2271,  spec- 
fying  that  the  homestead  shall  descend,  free  of 
all  judgments,  etc.,  "except  •  •  •  medianici' 
liens,"  the  wife's  interest  in  the  homestead 
may  be  divested  by  decree  and  sale  in  a  me- 
chanic's lien  suit  against  the  husband,  and  sli« 
is  therefore  a  proper  party,  though  she  did  not 
join  in  the  contract  under  which  the  lien  if 
claimed. 

4.  Under  Rev.  St.  {  2803,  declaring  that  any 
person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  advene 
to  plalntift,  the  wife  is  a  proper  party  defendant 
in  a'  suit  against  the  husband  to  foreclose  a  sob- 
contractor's  lien,  though  the  property  is  not  a 
homestead. 


Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Hausmann  Bros.  Manufacturine 
Company  against  August  Kempfert  and  oth- 
ers to  foreclose  a  sulxiontractor's  Uen.  From 
separate  orders  refusing  to  strike  out  demur- 
rers to  the  complaint  plaintiff  appeala  Re- 
versed. 

Brif^gs  &  Gulens,  for  appellant  Kbme  & 
Curtis,  for  respondents. 

CASSODAT,  0.  J.  This  action  was  com- 
menced August  13,  1895.  The  complaint  al- 
leges, in  effect  that  Frenz  &  Popp,  being  em- 
ployed as  principal  contractors  to  erect  and 
construct  certain  buildings  for  the  defendant 
August  Kempfert  upon  lands  therein  de- 
scribed, the  plaintiff,  a  corporation  organized. 
existing,  and  doing  business  under  the  laws 
of  this  state,  and  a  mantifacturer  and  dealer 
in  sash,  doors,  blinds,  mouldings,  and  other 
building  materials,  between  January  16,  iSEiu, 
and  June  28, 1895,  at  the  special  instance  and 
request  of  Frenz  &  Popp,  did  fumlah,  aelL 
and  deliver  to  Frenz  &  Popp  saah,  doors. 
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bHnda,  monldlngs,  and  otber  building  nuitft- 
rials,  and  did  and  performed  labor,  work,  and 
services  for  and  at  the  agreed  prices,  amonnt- 
Ing  in  the  {iggregate  to  $500;  that  the  last 
date  of  tbe  performance  of  tbe  labor  and  the 
fumlsbing  of  tbe  materials  was  June  28, 1885; 
that  there  is  now  due  to  the  plalntUC  from 
Prenz  &  Popp  therefor  the  $500  mentioned, 
with  Interest;  that  said  worlc  was  performed 
and  the  materials  famished  with  the  knowl- 
edge of  such  owner,  and  that  be  consented 
thereto;  that  on  July  8,  1886,  the  pUintUT 
gaTe  notice  In  writing  to  the  defendant  Au- 
gust Kempfert,  the  ewner  of  the  property  af- 
fected by  such  lien,  which  notice,  it  is  claim- 
ed, contained  and  set  forth  all  that  is  re- 
quired by  the  statute  in  such  cases;  that  on 
July  9,  1896,  the  plaintiff  duly  filed  its  claim 
for  a  lien  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  which  claim  contained  the  usual 
statements  in  such  cases;  that  the  defendant 
Catharina  is  the  wife  of  the  defendant  Au- 
gust. The  complaint  demanded  the  usual 
Judgment  for  a  subcontractor's  lien.  Tbe  de- 
fendants August  and  Catharina,  having  ap- 
peared and  demanded  a  bill  of  particulars, 
the  same  was  served  on  their  attorneys  Au- 
gust 30,  1895.  Thereupon  August  and  Cath- 
arina separately  demurred  to  the  complaint, 
ou  the  grounds  that  the  court  had  no  Jurisdic- 
tion of  the  subject-matta  of  the  action,  and 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
tbem,  respectively.  The  plaintiff  having 
moved  to  strike  out  each  of  such  demurrers 
as  frivolous,  the  court,  by  separate  orders, 
denied  l>oth  of  such  motions,  and  sustained 
both  of  such  demurrers.  The  plaintifF  ap- 
peals from  each  of  those  orders  to  this  court 

1.  'We  are  constrained  ts  bold  that  the  no- 
tice given  by  tbe  plaintiff,  as  8ulx:ontractor, 
to  the  owner  of  tbe  buildings  in  question,  was 
in  substantial  compliance  with  the  statute. 
Saub.  &  B.  Ann.  St  §  3315.  The  mere  fact 
tliat  it  does  not  specifically  name  the  sectioii 
does  not  Invalidate  the  notice,  since  it  ex- 
pressly states  that  "it  claims  said  lien  under 
«.nd  by  virtue  of  the  laws  of  the  state  of  Wis- 
consin in  such  case  made  and  provided." 
Smith  V.  Headley,  33  Minn.  384,  23  N.  W.  550. 
Every  citizen  of  the  state,  so  far  as  his  deal- 
ings and  conduct  are  concerned,  is  conclu- 
sively presumed  to  know  the  law  of  the  state; 
ttnd  hence,  when  the  owner  was  notlSed  that 
the  plaintifF,  as  subcontractor,  claimed  such 
lien  under  and  by  virtue  of  the  laws  of  the 
state  "in  such  case  made  and  provided,"  It  did 
refer  to  the  section  with  sutlicient  certainty. 

2.  The  contention  that  the  notice  does  not 
contain  a  statement  of  the  labor  and  services 
performed  and  the  materials  furnished  is 
also  untenable.  After  stating  what  the  claim 
for  the  lien  was  for  and  upon,  the  notice  does 
state  "that  the  work,  labor,  and  services  done 
and  performed  upon  said  building,  and  sash, 
floors,  blinds,  mouldings,  and  other  building 
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materials  sold  and  delivered  to  be  used,  and 
which  were  actually  used  In  and  upon  said 
building  and  premises  under  said  ag^ement 
with  said  principal  contractors,  •  •  •  was 
done  and  performed  and  materials  furnished 
on  and  between  the"  dates  named  at  the 
agreed  prices  named,  and  that  the  last  date 
of  the  performance  of  such  work  and  furnish- 
ing such  materials  under  such  contracts  was 
June  28,  1885,  and  that  60  days  had  not  since 
elapsed.  We  must  hold  that  such  notice  was 
a  substantial  compliance  with  tbe  statute 
cited. 

3.  It  is  contended  that  the  demurrer  of  the 
owner's  wife,  Catharina,  was,  in  any  event, 
properly  sustained,  t>ecause  she  was  not  a 
party  to  tbe  contract,  that  it  does  not  appear 
that  the  premises  in  question  was  a  home- 
stead, and  that  she  cannot  be  barred  of  her 
inchoate  right  of  dower  in  the  lands  during 
coverture,  and  hence  is  not  a  proper  party  to 
this  foreclosure  suit  The  Judgment  de- 
manded in  the  complaint  is  for  the  foreclo- 
sure of  the  liens,  and  that  the  interest  which 
August  Kempfert  had  in  the  premises  be  sold 
to  satisfy  the  liens  wliich  should  be  ascer- 
tained and  adjudged;  but  there  is  no  prayer 
for  any  personal  Judgment  against  her,  nor 
even  to  bar  any  inchoate  right  of  dower  she 
may  have  in  the  premises.  If  the  premises 
in  question  are  the  Jiomestead  of  August  and 
his  wife,  then  she  has  an  interest  therein 
which  may  be  divested  by  a  decree  and  sale 
herein.  Sanb.  &  B.  Ann.  St  5  2271 ;  i  Weston 
V.  Weston,  46  Wis.  130,  49  N.  W.  834;  God- 
frey V.  Thornton,  46  Wis.  677,  1  N.  W.  302; 
Whltmore  v.  Hay,  85  Wis.  248,  55  N.  W.  708; 
Turner  v.  Scheiber,  89  Wis.  5,  61  N.  W.  280. 
If  the  premises  are  not  their  homestead,  then 
It  may  be,  as  contended,  that  her  inchoate 
right  of  dower  cannot  be  divested  in  this  ac- 
tion. Oatman  v.  Goodrich,  16  Wis.  693;  Mad- 
Igan  V.  Walsh,  22  Wis.  501.  But,  in  any 
event,  she  has  an  interest  in  the  land,  and 
hence,  in  the  controversy,  adverse  to  the 
plalntifC;  and  she  Is  a  proiter,  If  not  a  neces- 
sary, party  to  a  complete  determination  or 
settlement  of  tbe  question^  involved  in  this 
action.  Rev.  St  i  2G03.3  In  addition  to  the 
cases  cited,  see  Foster  v.  Hickox.  38  Wis.  408; 
Weston  V.  Weston,  supra;  Brothers  v.  Bank, 
84  Wis.  386,  54  N.  W.  786. 

Both  orders  of  the  circuit  court  are  re- 
versed,- and  the  cause  is  remanded  for  fur^ 
ther  proceedings  according  to  law. 

1  Sanb.  &  B.  Ann.  St  {  2271,  provides  that 
when  the  owner  of  any  homestead  shall  die, 
not  having  lawfully  devised  the  same,  Buch 
homestead  shall  descend  free  of  all  Judgments, 
etc.,  "except  •  •  •  mechanics'  liens,'  in  the 
manner  following,  etc. 

>  Rev.  St.  I  2603,  provides  that  any  person 
may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  plaintiff, 
or  who  is  a  necessary  pajrty  to  the  complete  de- 
termination or  settlement  of  the  questions  In- 
volved therrin. 
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liA  TOUR  T.  STATE. 
(Supreme  Court  of  Wisconsin.    June  18,  1896.) 

HURDBB— VBRDICT— NSOES'SITT  OF  FINDING  AS  TO 

Deobbe. 
Where  an  information  cliarged  tliat  de- 
fendant did  "willfully,  feloniously,  and  of  his 
malice  aforethought,  kill  and  murder"  a  cer- 
tain person,  »  verdict  of  guilty  "in  the  manner 
and  form  as  charged  in  the  information,"  wUcb 
does  not  state  the  degree  of  guilt,  is  insufficient 
to  authorize  the  court  to  pronounce  judgment. 

Error  to  circuit  court,  Sawyer  county;  John 
K.  Parish,  Judge. 

Joseph  La  Tour  was  convicted  of  murder, 
and  brings  error.     Reversed. 

T.  P.  Frawley,  for  plalntlO  in  error.  W. 
H.  Mylrea,  Atty.  Gen.,  and  J.  L.  Erdall,  Asst 
Atty.  Gen.,  for  the  State. 

CASSODAY,  O.  J.  The  plainUff  in  error 
was  tried  for  murder,  upon  an  Information 
charging  that  he  did,  August  19,  1890,  "wiU- 
fuUy,  feloniously,  and  of  his  malice  afore- 
thought, kill  and  murder  Jerry  Cleveland." 
The  jury  returned  a  verdict  finding  him  guilty 
in  the  manner  and  form  as  charged  in  the  In- 
formation. Thereupon  the  plaintiff  in  error 
was  sentenced  by  the  court  to  Imprisonment 
in  the  state  prison  during  the  term  of  bis 
natural  life,  l^hat  verdict  did  not  authorize 
the  court  to  pronounce  Judjgment  and  sentence. 
AUen  V.  State,  85  Wis.  22,  54  N.  W.  999;  In 
re  Eckart,  85  Wis.  681,  56  N.  W.  375,  and  cases 
there  cited.  For  the  reasons  given  lu  those 
cases,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial.  The  warden  of  the  state  prison  will 
surrender  the  plaintiff  in  error  to  the  sheriff 
of  Sawyer  county,  who  will  hold  blm  in  cus- 
tody until  he  shall  be  discharged,  or  his  cus- 
tody changed,  by  due  course  of  law. 


MTLRBA,  Atty.  Gen.,  v.  SUPERIOR  &  ST. 
C.  RY.  CO. 

(Supreme  Court  of  Wisconsin.     June  19,  1896.) 

R^LBOAD    COMPAKIES— FkANCHISB— SlTKRBNDBX— 
ACCEPTASCE— AbaNDOXMBNT— WaIVBH 

—  Quo  Warranto. 

1.  Under  Rev.  St  {  1763.  which  provides 
that,  where  a  corporation  shaU  have  suspended 
its  ordinary  and  lawful  business  for  one  whole 
year,  it  shall  be  deemed  to  have  surrendered  its 
rights  and  franchises,  "and  shall  be  adjudged 
to  be  dissoWed,"  such  suspension  does  not  ipso 
facto  dissolre  the  corporation,  but  furnishes  a 
cause  for  its  dissolution  by  the  judgment  of  a 
competent  court 

2.  Where  a  raihroad  corporation  has  prop- 
erty, and  is  not  indebted,  and  has  the  usual 
board  of  directors  and  officers,  an  acceptance 
by  the  state  of  the  surrender  of  its  privileges  is 
necessary  in  order  to  terminate  the  corporate 
existence  by  surrender. 

3.  A  corporation  is  not  dissolved  by  mere 
uonuser  of  its  franchises. 

4.  Laws  1895,  c.  244,  amending  the  charter 
of  the  Superior  &  -St.  Croix  Railway  Company, 
and  expressly  confirming  its  right  to  exer- 
cise the  power  of  eminent  domain  in  the  man- 
ner prescribed  by  Rev.  St  H  1845-1856,  in  addi- 


tion to  the  method  pointed  out  by  the  orieiiul 
charter,  was  a  waiver  by  the  state  of  all  the 
company's  acts  of  nonuser  or  abandonment 

5.  Under  Rev.  St  {  3460,  which  proTide?. 
among  other  things,  that  proceeding  ui  a  qn-, 
warranto  may  be  brought  "when  any  persoo 
shall  usurp,  intrude  into  or  anlawfnUy  hold  or 
exercise  any  •  •  •  franchise  within  tliis 
state,"  or  "when  any  association  or  nmnber  ef 
persons  shall  act  within  this  state  as  a  conn- 
ration  without  being  duly  incorporated,"  a  mere 
claim  to  exercise  corporate  rights,  privilepe, 
or  franchises  is  insumcient  to  confer  jnrisdic- 
tion,  but  there  must  be  a  user  or  possession  of 
the  office  or  franchise. 

Application  by  W.  H.  Mylrea,  attorney  gec- 
etal,  for  leave  to  file  an  infonnation  in  the 
nature  of  quo  warranto  against  the  Superior 
&  St  Croix  Railway  Company,  and  for  pro- 
cess against   It    Denied. 

This   was  an  application  by   the    attomej 
general,    upon    an    order   requiring    the    de- 
fendant company  to  show  cause  why  an  or- 
der should  not  be  made  granting    leave  to 
him  to  file  an  information  in  the  nature  of 
quo  warranto  against  said  company,  and  for 
process  against   It,   etc.     The    proposed   in- 
formation sets  out.   In  substance,   the   incor- 
poration of  the  company  by  chapter  326,  P. 
&   L.    Laws  1870,   as   amended    by    chapter 
2,    P.    &  L.    Laws   1871,   and    chapter   32^. 
Id.;  that  It -accepted  its  charter  In  Febroary. 
1871,  and  In  that  year  located  that  portion  of 
the  line  at  Ita  road  authorized  by   its  char- 
ter extending  from   Superior,    Wia,    to  the 
Minnesota  state  line,  acquired  some  right  of 
way,  and  entered  into  a  tontract  for  the  con- 
struction of  said  road  with  contractors,  who 
commenced   the  wori£  of    constroctton,  and 
prior  to  May,  1872,  did  certain  work  spee.- 
fled,  when  the  construction  of  aald  road  wa* 
stopped  and  abandoned,  and  not  afterwards 
prosecuted,  and  no  part  of  Its  road  Iiad  bees 
completed  or  operated;   that  August  31, 188() 
the  company  held  a  meeting,  at  which  a  full 
board  of  directors  was  elected,  who  ciMse  t 
president  and  other  offlceia;    tliat  no  othw 
meeting  of  stockholders  was  held  until  (k- 
tober  16,  1895,  when  a  full  board  of  direct- 
ors was  elected,  who  chose  a  president  an-l 
other  officers  of  the  company;    that  It  had 
suspended  Its  lawful  and  ordinary  business 
for  one  whole  year  and  over,  to  wit,  for  I-"- 
years,    and    had    thereby    surrendered    tlii- 
rlghts,  privileges,  and  franchises  granted  u> 
it  by  the  said  charter  and  the  acts  amendi- 
tory  thereof,  and  that  it  ought  to   be,  ani 
should  by  right  be,  dissolved;   tliat,  notwith- 
standing the  abandonment  and  surrender  of 
said    franchises,    the    said    company    had. 
through  Its  stockholders,  elected  a  board  of 
directors  as  aforesaid,  and  they  a  president 
and  other  officers,  and  had  usurped,  and  did 
still  usurp,  the  rights,  privileges,  and  tran- 
chlses  aforesaid,  and  gave  out  and  thr«ite3- 
ed  that.  In  the  exercise  thereof,  it  would  (^ 
erate  railroads  within  the  state,  and  issce 
stocks  and  bonds  thereon,  and  carry  on  thf 
business  of  a  railroad  corporation   as  fvDs 
to  all  Intents  and  purposes  as  if  the  said 
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abandonment  and  surrender  had  not  occur- 
red, and  as  If  no  ground  for  Judicial  forfei- 
ture existed,  to  the  great  damage  and  preju- 
dice of  the  people,  etc.  The  said  company 
filed  an  affidavit  of  Hiram  Hayes,  its  secre- 
tary, by  way  of  showing  cause,  to  the  effect 
that  he  was  one  of  the  corporators  named  In 
the  original  charter;  that  on  the  4th  of  Feb- 
ruary, 1871,  at  a  meeting  of  the  corporators, 
by  resolution,  a  stock  subscription  book  was 
opened,  and  a  committee  appointed  to  re- 
ceive subscriptions,  and  stock  was  subscrib- 
ed by  10  different  persons,  be  (the  said  Hayes) 
being  one  of  the  subscribers;  tliat  10  per 
cent,  of  the  stock  was  called  and  paid,  and 
directors  and  officers  were  elected;  that  nu- 
merous meetings  were  afterwards  held,  a  full 
set  of  by-laws  and  a  corporate  seal  adopted, 
and  various  other  business  transacted;  that 
the  company,  in  the  year  1871,  located  that 
portion  of  the  line  of  its  road  authorized  by 
its  charter  extending  from  Superior  to  the 
state  line  of  Minnesota,  and  acquired  b; 
deeds  o*  conveyance  a  right  of  way  for  the 
same;  that  in  1871  the  company  entered  In- 
to a  contract  for  the  construction  of  its  road; 
that  the  contractors  did  considerable  grading 
tbereon,  and  provided  ties  and  other  timber 
for  use  in  construction,  but  tliey  stopped  work 
thereon  in  May,  1872;  that  on  the  Slst  of 
August,  1880,  there  was  an  annual  meeting 
of  the  stockholders,  when  nine  directors  were 
elected  to  hold  until  their  successors  were 
elected  and  qualified,  and  they  elected  a 
president,  vice  president,  secretary,  and 
treasurer,  but  no  other  election  of  directors 
was  held  until  October  16,  1895,  when,  ad- 
ditional stock  having  been  subscribed  and 
paid  in,  a  full  board  of  directors  was  duly 
elected;  that  deponent,  from  the  organiza- 
tion of  the  company  until  the  election  of  said 
board  of  directors  and  officers,  In  1895,  was 
continuously  the  secretary  of  the  company, 
having  In  his  custody  the  books,  records,  and 
corporate  seal,  and  its  office,  from  its  organ- 
ization, had  been  in  the  office  of  the  said 
secretary  in  the  city  of  Superior;  that  the 
company,  while  it  transacted  no  business  in 
the  way  of  constructing  and  operating  a  rail- 
road between  1880  and  October  16,  1895,  was 
not  insolvent,  and  owed  no  indebtedness 
whatever,  and  there  was  due  it  upon  its 
original  stock  subscriptions  00  per  cent, 
which  had  shice  been  called  and  paid  In; 
that  It  was  not  the  Intention  of  the  def end- 
tint  company  to  surrender  its  franchises  or 
forfeit  the  same  prior  to  the  16th  of  Octoljer, 
189D;  that  upon  the  new  stock  sut>scribed  In 
October,  1895,  the  par  or  face  value  was  call- 
ed by  the  board  of  directors,  and  paid  in  to 
the  treasurer  of  the  company;  and  It  was  In- 
sisted that  the  legislature,  at  its  session  In 
1895,  had  waived  the  ground  of  forfeiture  al- 
leged, and  all  grounds  of  forfeiture  then  ex- 
isting against  the  company,  by  the  enactment 
of  cliapter  244  of  Laws  of  that  year,  amend- 
ing said  cliarter  and  said  several  acts 
aniendatoiy  thereof.     In  an  unverified  state- 


meht,  by  way  of  showing  cause,  signed  b; 
the  attorneys  of  the  company,  It  was  Insist- 
ed, among  other  things,  that  the  company 
had  accepted  the  amendments  to  its  charter 
by  the  act  of  1895,  and  that  it  was  exercising, 
and  intended  to  exercise,  the  privileges, 
rights,  and  franchises  conferred  upon  it  by 
its  charter  and  the  amendatory  act  of  1895, 
and  to  acquire,  by  purchase,  construction, 
and  otherwise,  the  railroads  and  general 
routes  designated  in  the  act  of  1895,  and  to 
operate  the  same  within  and  without  the 
state,  and  to  issue  its  stock  and  bonds  thereon, 
as  authorized  by  said  act  By  the  original 
charter,  the  company  was  authorized  to  sur- 
vey, locate,  and  from  time  to  time  alter, 
change,  and  relocate  so  as  not  to  materially 
change  the  route,  and  to  construct,  maintain, 
and  operate  a  railroad,  with  one  or  more 
tracks  or  lines,  from  some  convenient  point 
on  the  west  shore  of  the  Bay  of  Superior,  or 
on  the  south  shore  of  the  Bay  of  St  Louis, 
in  the  county  of  Douglas,  running  thence 
southerly,  through  the  counties  of  Douglas, 
Burnett,  Polk,  St  Croix,  and  Pierce,  via  St 
Croix  Falls  and  Hudson,  to  Prescott,  with  a 
branch  or  extension  running  westerly  from 
the  above-designated  place  of  beginning,  to 
such  point  on  the  Minnesota  boundary,  north 
of  the  Nemadjl  river,  as  might  be  deemed 
desirable  by  the  directors  of  said  railroad 
com{>any.  The  company  was  authorized  to 
have  a  capital  stock  of  $5,000,000,  and  to  con- 
nect Its  railroad  with  other  railroads,  and 
operate  the  same  In  such  manner  as  should 
be  agreed  on;  and  any  company  having  a 
railroad  built  or  partly  built,  running  In  the 
direction  of  the  line  of  railroad  so  authorized 
to  be  built  and  operated,  was  authorized  to 
make  sale  or  lease  thereof,  with  its  fran- 
chises, etc.,  to  the  said  Superior  &  St  Croix 
Railroad.  By  the  act  of  1895,  the  company 
is  authorized  "to  extend  Its  road  westward 
from  the  Minnesota  state  line,  upon  such 
route  or  routes  as  Its  board  sliali  adopt  to 
such  point  or  points  on  the  Pacific  coast  as 
such  board  shall  select,  and  from  said  point 
or  points  in  Douglas  county  easterly  upon 
such  route  or  routes  as  it  sliall  adopt,  to  or 
near  Ashland,  In  the  county  of  Ashland,  in 
Wisconsin,  and  thence,  by  such  route  or 
routes  as  such  board  shall  select  to  such 
point  or  points  in  the  state  of  Michigan  as 
said  board  shall  select,  and  also  from  such 
point  or  points  In  Douglas  county,  upon  such 
route  or  routes  as  said  board  shall  adopt 
through  the  counties  of  Douglas,  Burnett 
Polk,  St.  Croix  and  Pierce,  or  any  of  them, 
to  Prescott  on  the  Mississippi  river,  with  a 
branch  from  some  point  In  one  of  said  coun- 
ties, to  be  selected  by  said  board,  to  St  Paul 
and  Minneapolis,  Minnesota,  or  either  of  said 
places;  also  from  some  point  or  points  In 
said  Douglas  county,  or  from  some  point  to 
be  selected  by  such  board,  on  any  railroad  or 
railroads  whl<^  the  said  company  is  or  here- 
after may  t>e  authorized  to  construct  or  oth- 
erwise acquire,  upon  such  route  w  routes  as 
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aald  board  shall  adopt,  through  the  states  at 
Wisconsin  and  lUinoiB,  to  or  into  the  city  of 
Chicago  In  the  county  of  Cook  In  said  last 
named  state."  Laws  1886,  c.  244,  |  1.  And 
the  said  company  is  further  authorized  and 
empowered  "to  surrey,  locate,  construct  and 
acquire,  by  purchase  or  otherwise,  and  to 
equip,  maintain  and  operate,  and  perpetual- 
ly have,  use,  possess  and  enjoy  branch  lines 
of  railroad  from  its  main  line  or  lines.  Into 
and  through  any  state  or  territory  of  the 
United  States,  or  extending  into  or  lying  with- 
in the  dominion  of  Canada,  or  any  portion  or 
province  thereof."  Id.  And  It  was  author- 
ized to  exercise  the  power  of  eminent  do- 
main for  the  acquisition  of  lands,  right  of 
way,  etc.,  to  the  extent  and  in  the  manner 
provided  by  Rev.  St  Wis.  H  1845-1S56,  in- 
clusive. To  accomplish  these  purposes.  It  is 
authorized  to  l>orrow  money,  issue  notes, 
tMnds,  or  det)enturea,  and  execute  mortgages 
or  deeds  of  trust  on  any  or  all  of  its  prop- 
erty and  franchisee;  and  K  is  authorized  to 
acquire  and  hold  and  guaranty  stocks  and 
bonds  of  other  corporations. 

W.  H.  Mylrea,  Atty.  Gen.,  in  pro.  per.  John 
C.  Spooner,  for  defendant 

PINNBY,  J.  (after  stating  the  facts).  1.  It 
is  settled  in  this  state,  as  well  as  in  others  in 
which  a  similar  statute  exists,  that  the  sus- 
pension by  a  corporation  of  its  ordinary  and 
lawful  business  for  one  whole  year,  as  the 
language  of  the  statute  Itself  Imports  (Rev. 
St  i  1703),  1  doea  not  ipso  facto  dissolve  the 
corporation,  but  fomlshea  a  cause  for  its  dis- 
solution by  the  Judgment  of  a  competent 
court.  Sleeper  v.  Goodwin,  67  Wis.  577,  585, 
81  N.  W.  335;  Strong  v.  McCagg,  55  Wis.  624, 
13  N.  W.  895;  Combes  v.  Keyes,  89  Wis.  309, 
«2  N.  W.  89;  People  v.  Kingston  &  M.  Turn- 
pike Road  Co.,  23  Wend.  253,  256;  People  v. 
President,  etc.,  of  Bank  of  Pontiac,  12  Mich. 
527,  537. 

2.  As  the  authority  of  the  state  is  essential 
to  the  creation  of  a  corporation,  and  its  char- 
ter is  considered  a  contract  between  the  cor- 
poration and  the  state,  in  ail  cases  where  the 
consideration  for  the  grant  of  corporate  priv- 
ileges, rights,  and  franchises  is  the  perform- 
ance of  certain  functions,  and  the  rendition 
of  services  of  a  public  character,  as  In  the 
case  of  a  railroad  corporation  or  the  like,  the 
consent  of  the  state  in  some  form  is  essential 
to  its  dissolution,  and  an  acceptance  by  the 
state  of  the  surrender  of  its  privileges,  rights, 
and  franchisee  is  necessary  in  order  to  ter- 
minate the  corporate  existence  by  surrender; 
and  very  many  cases  hold  that  it  is  essential 
in  all  cases  of  dissolution  by  surrender  by 
private  companies.  Beach,  Priv.  Corp.  {  781; 
Combes  v.  Keyes,  89  Wis.  311,  62  N.  W.  89. 

1  Rev.  St.  I  1763,  provides,  inter  alia,  that, 
where  a  corporation  shall  liave  suspended  its 
ordinary  and  lawful  business  for  one  whole 
year,  it  riiali  be  deemed  to  have  surrendered 
its  rights  and  franchises,  "and  shall  be  ad- 
ittdged  to  be  dissolved." 


In  Bcadt  V.  Benedict,  17  N.  X.  SO.  It  Is  said 

that,  "as  a  general  rule,  to  constitute  a  disco- 
lution  of  a  coVporatlon  by  surrender  of  iii 
franchises,  or  by  misuser  or  nonnaer.  the  sar- 
r«ider  must  be  aoc^ted  by  the  govenunent 
or  the  default  must  be  Judicially  ascertained 
and  declared,"  and  "a  mere  mnUwion  to  ex- 
ercise a  corporate  franchise  Is  not  a  f<vfeitnic 
per  se  of  tlie  franchise,  or  a  dissolution  of  the 
corporation."  2  Kent,  Comm.  *311;  Penoi- 
man  v.  Brigga,  Hopk.  Gh.  300.  Tlw  oorpoia- 
tion  in  this  case  was  not  Inaolvoit.  It  iud 
inoperty,  and  was  not  Indebted,  and  it  bad  xhc 
usual  board  of  directors  and  officers.  It  is 
shown,  in  fact  tliat  there  was  no  intention  te 
surrender  its  franchises.  In  Glass  Mannfactoiy 
V.  Langdon,  24  Pick.  49,  52,  it  waa  held  that 
"although  a  corporatiiMi  may  forfeit  its  char- 
ter by  an  abuse  or  mlsoaer  of  its  powers  and 
franciiises,  yet  this  can  only  take  elTect  upon 
a  Judgment  by  a  competent  tribunal":  and 
that  "the  surrender  of  a  charter  can  only  be 
made  by  smne  formal,  solemn  act  of  the  cor- 
poration, and  will  lie  of  no  avail  until  accept- 
ed by  the  government  There  must  be  the 
same  agreement  of  the  parties  to  disaolve  tlu: 
there  was  to  form  the  compact  It  ia  the  ac- 
ceptance which  gives  efBcacy  to  the  surreo- 
der."  And  of  the  omlaslMi  to  chooae  di- 
rectors it  was  said:  "It  clearly  doea  not  sbo* 
a  diasoiution  of  the  corporation.  Altbongli 
the  proper  officers  may  be  necessary  to  ena- 
ble the  body  to  act,  yet  they  are  not  essemtial 
to  ita  vitality.  Even  the  want  of  offices 
and  the  want  of  power  to  elect  them  would 
not  be  fatal  to  its  existence.  It  baa  a  potea- 
tiality  which  might,  by  proper  authority,  be 
called  into  action  without  affecting  tbe  iden- 
tity of  the  corporate  body.  Mayor,  etc.,  of 
Colchester  v.  Seaber,  8  Burrows,  1S70.  Bm 
here,  in  fact,  was  no  lack  of  ofdcera.  Al- 
though no  directors  had  been  chosen  for  sev- 
eral years,  yet  by  the  by-laws  of  tbe  cozpon- 
tion,  the  directors,  though  chosen  for  one  year, 
were  to  ctwtinue  in  office  until  others  weif 
chosen  in  their  stead."  A  similar  provisioa 
is  found  in  the  charter  of  this  corporatioL. 
The  authotities  are  abundant  to  eatablisb 
these  vlewa  Elndfield  Toll  Bridge  Co.  r. 
ConnecUcut  River  Co.,  7  Conn.  28,  45;  Iroa 
Co.  V.  Gleason,  24  Vt  238;  Boom  Corp.  t. 
Lamson,  16  Me.  224,  230;  Higgins  v.  Down- 
ward (Del.  Brr.  &  App.)  14  Ati.  720,  32  Ad 
133. 

3.  A  corpocaticm  is  not  dissolved  by  mere 
nonuser  of  its  franchises.  Beach,  Priv.  Corp. 
K  64,  68,  784;  High,  Quo  War.  {  647;  Bank 
of  Bethel  V.  Fahquioque  Bank,  14  Wall  3S3. 
398,  399;  National  Bank  v.  Insurance  Co. 
104  U.  S.  54;  Cattle  Ca  v.  Frank.  39  Fed.  454 
Nonuser  may  furnish  sufficient  groond  fo: 
forfeiture  by  Judicial  proceedings  to  declare 
and  enforce  it.  Chesapeake  &  O.  Canal  Oo. 
V.  Baltimore  &  O.  R.  Co.,  4  GiU  &,  J.  13X 
122;  Heard  v.  Talbot,  7  Gray,  119;  People  t. 
President,  etc.,  of  Bank  of  Pontiac.  12  Midi. 
537;  State  v.  MinnesoU  Cent  Ry.  Co..  3S 
Minn.  258,  30  N.  W.  816.     It  Is  held  la  i 
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cases  that  a  total  nomiser  of  the  powers, 
privileges,  and  franchlseB  of  a  corporation 
may  exist  for  anch  a  time  and  under  such  clr- 
cTimstancea  as  to  create  a  presumption  of  sur- 
render and  acceptance,  but  no  spedfled  time 
bas  been  indicated  as  sufficient  for  that  pur- 
pose in  any  case  to  which  we  have  been  re- 
ferred. Penfleld  v.  Skinner,  11  Vt.  296;  Iron 
Co.  V.  GleasOTi,  24  Vt.  228.  The  subject  of 
nonuser,  surrender,  and  abandonmMit  of  cor- 
porate rights  and  franchises  was  quite  fully 
considered  in  the  recent  case  of  Combes  ▼. 
Keyes,  supra,  where  the  question  came  up 
collaterally;  and  it  was  there  held  that  in 
that  case  there  had  been  a  surrender  and  ac- 
ceptance by  the  state.  It  appearing  that  the 
corporation  "had  been  stripped  of  all  its  prop- 
erty, and  for  twenty-six  years  had  failed  to 
exercise  any  corporate  franchise  or  elect  any 
officer  in  this  state,  or  keep  any  office  there- 
in," and  it  had,  by  express  legislative  author- 
ity, mortgaged  Its  franchises,  and,  upon  fore- 
closure, they  had  been  sold,  and  the  purchas- 
er under  sale  organized  under  legislative  au- 
thority, which  amounted  to  a  confirmation  of 
the  transfers  of  its  franchises,  and  an  ac- 
ceptance of  previous  surrender.  The  case  1> 
clearly  distinguishable  from  the  one  before 
us,  in  which  al'  the  grounds  alleged  In  tbe 
proposed  information  only  furnish  cause  foe 
Judicial  interposition,  and  no  one  of  them 
amounts  per  se  to  a  termination  or  dissolu- 
tion of  corporate  existence;  nor  does  the  char- 
ter of  this  corporation  contain  any  provision 
by  which,  for  any  cause,  the  corporation  shall 
cease  to  ^st  and  stand  Ipso  facto  dissolved. 

4.  The  state  might  waive  the  grounds  of 
forfeiture  alleged.  Beach,  Priv.  Corp.  {  58, 
and  cases  cited.  And  we  are  of  the  opin- 
ion that  it  did  waive  them  by  the  enact- 
ment of  chapter  214,  Laws  1S95,  amending 
its  cliarter,  and  recognizing.  In  tbe  most 
explicit  manner,  the  continued  existence  of 
tbe  corporation,  and,  among  other  things, 
expressly  confirming  Its  right  to  exercise 
the  power  of  eminent  domain  in  tbe  man- 
ner prescribed  by  the  general  railroad  law 
(Rev.  St  IS  1845-1^6,  inclusive),  in  addi- 
tion to  tbe  method  pointed  out  by  its  orig- 
inal charter.  For  these  reasons,  we  hold 
thai  the  corporation  is  still  a  lawfully  ex- 
isting one,  and  that  the  state  has  condoned 
all  the  alleged  acts  of  nonuser  or  aban- 
donment, and  that  there  is  no  ground  for 
permitting  the  information  to  be  filed  to 
bring  In  question  the  corporate  existence  of 
tbe  company,  or  its  right  to  the  privllegres, 
rights,  and  franchises  originally  conferred 
upon  it. 

5.  Whether  the  provisions  of  chapter  244, 
Laws  lS9d,  which  greatly  enlarge  the  ex- 
isting rights,  privileges,  and  franchises  of 
tlie  company,  and  confer  upon  it  others  of 
a  varied  and  most  comprehensive  and  high- 
ly Important  character,  are  void,  as  being  in 
violation  of  tbe  seventh  clause  of  the  constito- 
tional  amendment  of  1871  (article  4,  {  31),  for- 
bidding tbe  enactment  of   "any   special   or 


private  laws  •  •  •  (7)  for  granting  cor- 
porate powers  or  privileges,  except  to  cit- 
ies," is  not  presented  by  the  information  so 
as  to  become  i  proper  subject  for  Judicial 
determination,  and  we  neither  express  nor 
Intimate  any  opinion  in  respect  to  these 
portions  of  the  act.  The  constitution  which 
gives  to  this  court  Jurisdiction  of  the  writ 
of  quo  warranto  gives  the  court  Jurisdic- 
tion of  all  cases  in  which  the  information 
in  the  nature  of  quo  warranto  had  been 
used  in  modem  times,  as  a  substitute  for 
the  ancient  writ  of  quo  warranto  at  com- 
mon law.  State  v.  West  Wisconsin  Ry.  Co., 
84  Wis.  197.  And  an  Infoi-mation  in  the 
nature  of  quo  warranto  is  now  regarded, 
not  only  as  the  appropriate  means  of  test- 
ing the  right  to  exercise  corporate  fran- 
chises, but  also  as  the  proper  remedy  for 
the  abuse  thereof;  the  ancient  civil  writ 
having  long  since  become  obsolete  in  Eng- 
land, and  being  wholly  superseded  in  that 
country  and  in  most  of  the  American  states 
by  a  criminal  Information  in  the  nature 
of  quo  warranto.  Beach,  Priv.  (3orp.  f  53; 
State  V.  Milwaukee,  L.  S.  &  W.  Ry.  Ck>.,  45 
Wis.  579.  The  statute  (Eev.  St  (  S46C) 
provides  that  such  proceeding  may  be 
brought  "when  any  person  shall  usurp,  in- 
trude into  or  unlawfully  hold  or  exercise 
any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,"  etc.,  or  "when 
any  association  or  number  of  persons  shall 
act  within  this  state  as  a  corporation  with- 
out being  duly  incorporated";  but  the  use 
by  this  court  of  writs  and  proceedings  in 
the  forms  used  before  the  statute  still  re- 
mains. Section  3163.  By  section  3241  it  is 
provided  that  "an  action  may  be  brought 
by  the  attorney  genei-al,  or  by  any  private 
party,  in  the  name  of  the  state,  on  leave 
granted  therefor  by  the  supreme  court  upon 
cause  shown,  for  the  purpose  of  vacating 
the  charter,  or  annulling  the  existence  of 
any  corporation  created  by  or  under  the 
laws  of  this  state,  except  a  municipal  cor- 
poration," in  the  cases  therein  specified, 
but  all  referring  to  offenses,  violations,  or 
acts  of  forfeiture  already  actually  commit- 
ted. This  court  luu9  no  Jurisdiction  of  a 
mere  claim  to  exercise  corporate  rights, 
privileges,  or  franchises.  To  usurp,  intrude 
into,  or  unlawfully  hold  or  exercise  an  of- 
fice or  franchise,  which  last  term  may  in- 
clude corporate  powers,  means  to  take  pos- 
session of  tbe  office  or  franchise  without 
right  or  unlawfully,  or  unlawfully  hold  or 
use  the  same  after  possession  has  been 
rightfully  or  wrongfully  acquired.  People  v. 
Thompson,  16  Wend.  657.  Our  statute  (sec- 
tion 3466)  Is  a  literal  copy  of  the  New 
Tork  statute,  under  which  that  case  waa 
decided;  and  it  was  there  said  by  Nelson, 
J.,  that  "the  words  of  the  statute  were 
taken  from  0  Anne,  c.  20,  |  4,  under  which 
It  has  been  repeatedly  determined  that 
there  must  be  a  user  or  possession  of  the 
office   or    franchise   to  authorize   the   infor- 
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matlon,  and  tbat  a  mere  claim  U  Insuffl- 
clent."  Rex  v.  Ponsonby,  1  Ves.  Jr.  1;  Rex 
V.  Whltwell,  6  Term  R.  86;  BuU.  N.  P.  211; 
4  East,  337;  Bac.  Abr.  645;  Wlllc.  Corp. 
4G2;  Ang.  &  A.  Corp.  734  et  seq.  The  case 
of  Rex  V.  PonsoEby.  supra,  Is  clear  and  de- 
cisive on  this  point,  and  It  Is  there  said 
tbat  "there  must  be  usurpation.  Intrusion, 
or  unlawful  holding.  Now,  claiming  can  by 
no  construction  be  taken  to  amount  to  any 
of  these;  and  It  would  be  strange  to  Imagine 
the  statute  Intended  ever  to  prevent  the 
asserting  or  claiming  a  right  The  practice 
now  generally  is  to  have  an  affidavit  of 
some  act  of  usurpation  upon  application  for 
leave  to  file,"  etc.  And  this  position  is  sus- 
tained by  Reg.  v.  Pepper,  7  Adol.  &  E.  745, 
Updegrafr  v.  Crans,  47  Pa.  St  103,  and  Peo- 
ple V.  Whiteomb,  55  lU.  176.  As  to  the  In- 
Increased  or  added  rights,  powers,  and 
franchises  under  chapter  244,  the  Informa- 
tion does  not  allege  that  the  defendant  has 
used  or  exercised  any  of  them.  There  is 
nothing  to  show  that  the  company  has  done 
any  act  that  it  might  not  lawfully  have 
done  under  its  original  charter.  The  In- 
formation Is  the  foundation  of  the  Juris- 
diction of  the  conrt,  and  it  cannot  be  aided 
by  the  very  general  and  uncertain  state- 
ment filed  by  the  defendant  that  it  "Is  ex- 
ercising, and  Intends  to  exercise,  the  priv- 
ileges, rights,  and  franchises  conferred  up- 
on It  •••  by  the  amendatory  act  of 
1895,  and  to  acquire,  by  purchase,  construc- 
tion, and  otherwise,  the  railroads  and  gen- 
eral routes  designated  in  tliat  act,  and  to 
operate  the  same  within  and  without  the 
state,  and  to  issue  its  stock  and  bonds 
tbereon,  as  authorized  by  said  act."  An  in- 
formation In  the  nature  of  quo  warranto 
cannot  be  maintained  against  a  corporation 
for  what  It  may  Intend  or  threaten  to  do. 
This  Information  does  not  present  any  ac- 
tual practical  question  In  these  respects  for 
the  Judgment  of  the  court,  and  no  Judg- 
ment of  exclusion  could  possibly  be  framed 
upon  such  allegations.  For  these  reasons, 
the  court  cannot  consider  them,  or  enter 
upon  the  question  of  the  validity  of  the 
provisions  of  the  act  of  1895,  referred  to. 
The  motion  for  leave  to  file  an  information 
and  for  process  is  denied. 


SEEFBLD  et  al.  v.  THAOKER  et  aL 
(Supreme  Court  of  Wisconsin.     Jane  19,  1896.) 
Sale— Placb  op  Delivbrt  —  Damages  poh  Non- 

DBLIVEKY — IXSTKUCTIOSS — HaKMLESS    EbKOR. 

1.  One  contracting  for  a  car  of  fruit  with- 
out any  particular  car  being  called  for  is  en- 
titled to  damages,  in  case  of  nondelivery,  on 
the  basis  of  the  amount  of  fruit  in  an  ordinary 
car. 

2.  Though  a  particular  car  of  fruit  be  con- 
tracted for,  defendant  in  an  action  for  nonde- 
livery cannot  complain  because  damages  are 
computed  on  the  basis  of  the  amount  in  an  or- 
dinary car,  that  being  about  the  amount  con- 
tained In  the  car  contracted  for. 


8.  A  contract  for  a  car  of  fmit  to  be  de- 
livered at  M.  is  not  modified  as  to  place  of  deiir- 
ery  by  reason  of  the  buyer's  compliance  with 
the  seller's  request  to  inspect  the  fmit  at  C 
an  intermediate  point 

4.  Refusal  of  a  special  instraetioa  substan- 
tially covered  by  the  general  charge  is  not  er- 
ror. 

Appeal  from  superior  court,  MUwanlLce 
county;   J.  0.  I>udwlg,  Judge. 

Action  by  Joachim  Seefeld  and  others 
against  J.  F.  Thacker  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal 
Affirmed. 

Action  for  damages  alleged  to  bare  beea 
caused  by  a  breach  of  contract  to  d^ver 
a  car  load  of  oranges.  Defendants  agreed 
in  writing  to  sell  and  deliver  to  plaintiffs,  a: 
Milwaukee,  Wis.,  not  later  than  March  29. 
1894,  a  car  load  of  Florida  msset  oranges, 
the  car  not  to  contain  more  than  4D  boxes 
of  oranges  described  as  No.  128,  in  consid- 
eration of  which  plaintiffs  agreed  to  pay 
defendants  $1.60  per  box  for  tbe  fmlt  on 
board  cars  at  the  shipping  point.  On  tlw 
30th  day  of  March,  plaintiffs  received  a 
letter  from  defendants  requesting  them  t" 
send  a  representative  to  the  city  of  Chicago 
to  inspect  and  accept  the  car  there,  in  re- 
sponse to  which  they  sent  Mr.  Smont  *f 
snch  representative.  The  car  load  of  fruit 
which  they  so  requested  plaintiffs  to  in- 
spect was  not  submitted  to  the  agent  for 
examination,  but  a  different  car  was,  whi^b 
did  not  contain  such  fruit'  as  the  contract 
called  for.  Defendants  offered  to  make  the 
car  offered  equal  to  tliat  contracted  for. 
by  taking  ont  some  inferior  fruit,  and  put- 
ting In  some  of  a  better  class.  Agen: 
Smont  agreed  to  accept  the  car  If  made  a<^ 
cording  to  the  contract  Thereafter  sdok- 
changes  were  made  in  the  car  load  of  fmit. 
but  Agent  Smout  refused  to  acc^>t  It.  for 
the  reason  that  It  did  not  comply  with  th' 
contract  No  other  fruit  was  tendered,  and 
none  was  ever  delivered  to  plaintiffs  at  tb^ 
city  of  Milwaukee.  The  Jury  rendered  a 
verdict  in  favor  of  plaintiffs  for  tbe  ea=. 
of  $300.  A  motion  was  made  to  set  asid-- 
the  verdict  and  for  a  new  trial,  which  oj- 
tlon  was  denlsd,  and  defendants  appealed. 


Henry  Ii.   Buxton,   for  appellants. 
Nye,  for  respondents. 


E.  Q. 


MARSHAIili,  J.  (after  stattcg  tbe  factsv 
The  car  of  oranges  which  defendants  of- 
fered to  plaintiffs'  agent,  and  whldi  tbr 
latter  offered  to  accept  if  the  qoaUty  of  i> 
fruit  was  made  equal  to  that  called  for  by 
the  contract,  was  No  3300.  On  Uie  suN 
Ject  of  damages,  proof  was  made,  agaiB!>: 
defendants*  objection,  of  the  number  cf 
boxes  of  oranges  in  an  ordinary  car;  and 
this  is  alleged  as  error,  on  tbe  groniid  that 
the  proof  should  have  been  of  tbe  nnmber 
in  car  No.  3,800.  This  tarns  on  wbetber 
car  No.  3,800  was  tbe  one  called  for  by  th^ 
contract  as  originally  made  or  snbeeqneBUy 
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modified.  The  original  contract  did  not  call 
for  any  particular  car,  and,  if  it  was  not 
changed  so  aa  to  call  for  car  No.  3,800, 
plaintiff  had  obTlously  tbe  rlgbt  to  recover 
damages  on  the  basis  of  the  amount  of  fruit 
in  an  ordinary  car.  Moreover,  if,  as  appel- 
lants claim,  the  proof  should  bave  been  con- 
fined tu  car  No.  3,800,  we  are  still  unable  to 
see  wherein  they  were  prejudiced,  for  their 
witnesses  testified  that  it  contained  900 
txtxes,  and  the  testimony  of  respondents' 
witnesses  was  to  the  effect  that  an  ordi- 
nary car  would  contain  about  that  number, 
and  damages  were  computed  «n  that  basis, 
as  satisfactorily  appears  from  the  record. 

The  court  charged  the  Jury  as  follows: 
"The  damages  which  the  plaintiffs  are  en- 
titled to  recover  in  this  case,  if  you  find  for 
them,  are  the  difference  between  the  con- 
tract price  of  the  oranges  and  the  actual 
market  value  of  oranges  of  that  kind  in 
Milwaukee  at  the  time  they  were  to  be  de- 
livered, less  the  cost  of  freight  from  the 
I>oint  from  which  they  were  to  be  shipped 
to  the  city  of  Milwaukee."  The  contract 
price  was  $1.60  per  box  and  freight  from 
the  shipping  point  to  the  city  of  Milwaukee, 
1  he  place  of  delivery.  It  is  not  claimed  but 
that,  testing  the  instruction  by  the  written 
contract,  it  was  a  correct  statement  of  the 
law;  but  appellants  claim  ttiat  the  con- 
tract was  modified  by  substituting  Chicago 
for  Milwaukee  as  the  place  of  delivery; 
hence  that  the  Instruction  was  erroneous. 
The  question,  therefore,  turns  on  whether 
there  was  a  change  In  the  place  of  delivery. 
The  claim  that  such  a  change  or  modifica- 
tion of  the  contract  was  made  rests  wholly 
tipon  the  request  made  by  defendants  of 
plaintiffs,  on  March  30tb,  to  send  a  man  to 
Chicago  to  inspect  a  car  load  of  fruit  which 
they  proposed  to  deliver  under  the  contract, 
and  the  compliance  with  such  request. 
Such  request  was,  in  effect,  that  plaintiffs 
should  pass  on  whether  the  car  defend- 
ants proposed  to  deliver  complied  with  the 
contract,  at  Chicago,  instead  of  waiting  un- 
til it  arrived  at  Milwaukee.  That  In  no  way 
changed  the  place  of  delivery.  If  the  car 
Imd  passed  inspection,  it  would  have  still 
1>een  the  duty  o£  defendants  to  see  that  it 
was  delivered  at  Milwaukee,  as  the  written 
contract  of  March  23,  18Qi,  provided.  But 
the  Jury  found,  under  proper  instructions, 
that  no  car  was  tendered  to  plaintiffs'  agent 
in  Chicago  containing  fruit  of  the  kind  re- 
quired by  the  contract,  and  that  no  car  was 
accepted  as  complying  with  such  contract; 
hence,  in  any  view  of  the  case,  the  charge 
excepted  to  is  free  from  error. 

The  court  was  requested  to  charge  the 
Jury  as  follows:  "If  Mr.  Smout  said  he 
-would  take  tbe  car  offered  if  Thacker  Bros, 
would  change  the  number  of  boxes  testified 
to  by  Mr.  Soule,  and  Tbacker  Bros,  did  so 
make  the  change,  and  so  told  Smout,  then 
It  was  Seefeld  &  Son's  duty  and  Smout's 
doty  to  accept  It,  and  plaintiffs  cannot  re* 


cover."  This  request  referred  /to  the  or- 
anges finally  offered  to  plaintiffs'  agent  at 
Chicago.  There  was  no  modification  of  the 
contract  shown  in  respect  to  the  quality  of 
the  fruit.  Therefore  the  request,  so  far  as 
applicable  to  the  evidence,  was  given  in  the 
general  charge  in  the  following  words:  "If 
you  find  from  the  evidence  that  the  oranges 
which  were  last  offered  by  the  defendants 
to  the  agent  were  in  fact  of  the  sizes  and 
quality  required  by  the  contract,  and  if  you 
further  find  tliat  the  agent  refused  to  ac- 
cept the  oranges,  or  stated  that  his  firm 
would  not  accept  them,  then  that  would  be 
a  sufficient  excuse  for  the  defendants'  omis- 
sion to  deliver  or  tender  the  oranges  at 
Milwaukee."  No  error  can  be  predicated  up- 
on a  refusal  to  give  a  specific  instruction  if 
tbe  subject  is  substantially  covered  by  the 
general  charg^e.  Rockwell  v.  Insurance  Co., 
27  Wis.  872;  Winn  v.  Peckham,  42  Wis. 
493. 

The  above  covers  all  tbe  assignments  of 
error  presented  for  consideration  in  appel- 
lants' brief.  The  Judgment  of  the  dicolt 
court  is  affirmed. 


LYNOTT  V.  DICKBRMAN. 
(Supreme  Court  of  Minnesota.    July  IS,  XBM.) 

COSSTITOTIOHAL   LaW  — TlTLB    0»   ACT— FORBCLO- 

suRB— Misappropriation  of  Surplus. 

1.  Chapter  63,  Gen.  Laws  1878,  is  entitled 
"An  act  providing  for  the  foreclosure  of  mort- 
gages by  adTertisement."  Held,  the  aabject 
legislated  upon  in  section  24  thereof  la  germane 
to  the  subject  mentioned  in  the  title  of  the  act; 
and  the  act  ia  not,  because  of  section  24,  ancon- 
stitntional,  because  embracing  more  than  one 
subject,  or  embracing  a  subject  not  expressed 
in  the  title. 

2,  Whether  the  naked  right  to  sue  for  the 
penalty  provided  for  by  said  section  24  is  as- 
signable, qutere.  But  held,  the  amount  actual- 
ly dne  from  the  mortgagee,  and  which  he  has 
misappropriated,  is  assignable  without  a  trans- 
fer of  the  equity  of  redemption. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  Ulick  L.  Lynott  against  Charles 
E.  Dlckerman.  From  an  order  overruling  a 
demurrer  to  the  complaint,  defendant  at>- 
peals.    Affirmed. 

G.  J.  Lomen,  for  appellant  Eckman  & 
Stevenson,  for  respondent 

CANTY,  J.  This  is  an  appeal  from  an  or- 
der overruling  a  demurrer  to  the  complaint 
on  the  ground  that  the  same  does  not  state 
a  cause  of  action.  Tbe  complaint  alleges 
that  defendant  the  assignee  of  a  mortgage, 
foreclosed  the  same  by  advertisement,  and 
bid  in  the  same  at  the  sale  for  f9&4.20;  that 
In  the  notice  of  sale,  be  claimed  as  due,  and 
there  was  due  and  owing,  on  the  mortgage, 
the  sum  of  $873.54,  and  no  more;  that  out 
of  the  sum  so  bid,  be  retained  the  sum  of 
$81.35,   as  costs  and  disbursements  of  the 
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sale,  "as  necessarily  and  absolutely  Incur- 
red and  paid  therein";  but  that  "the  actual 
costs  and  disbursements  of  said  sale  abso- 
lutely paid  were  $23.24,  and  no  more;  and 
that  the  excess  of  $58.11  was  illegally  and 
improperly  retained  from  the  proceeds  of 
said  sale,  for  costs  and  disbursements  there- 
of." It  Is  further  alleged  that  the  mort- 
gagor, before  the  foreclosure  sale,  conveyed 
the  premises  to  one  Merchant;  "that,  before 
the  commencement  of  this  action,  said  Mer- 
chant, for  a  valuable  consideration,  sold,  as- 
signed, and  transferred  to  this  plaintlfT  the 
above  cause  of  action  against  this  defend- 
ant" The  complaint  demands  Judgment  un- 
der section  6052,  Gen.  St  1894,  for  three 
times  the  sum  of  $58.11,  or  $174.33. 

1.  The  title  of  chapter  B3,  Gen.  Laws  1878, 
In  which  this  section  originated  (as  section 
24),  Is  "An  act  providing  for  the  foreclosure 
of  mortgages  on  real  estate  by  advertise- 
ment"; and  It  Is  contended  by  appellant 
that  the  act  is  unconstitutional,  because  the 
subject  of  this  section,  to  wit,  the  penalty 
provided  for.  Is  not  expressed  in  the  title  of 
the  act.  We  cannot  so  hold.  The  subject  of 
this  section  is  the  providing  of  a  penalty  for 
enforcing  fidelity  on  the  part  of  the  mort- 
gagee in  the  performance  of  his  trust  In  fore- 
closing the  mortgage,  and  accounting  for  the 
proceeds  of  the  sale.  Surely,  this  la  ger- 
mane to  the  subject  mentioned  In  the  title 
of  the  act 

2.  The  statute  gives  the  penalty  to  the 
"mortgagor,  his  heirs  and  assigns."  Appel- 
lant contends  that  the  "assigns"  Intended 
by  the  statute  are  only  those  who  take  a 
transfer  or  conveyance  of  the  equity  of  re- 
demption, and  that  It  was  not  the  Intention 
of  the  statute  to  make  the  naked  right  to 
recover  the  i>enalty  assignable  as  a  chose  In 
action.  Conceding,  without  deciding,  that 
this  Is  true,  the  right  to  recover  the  $58.11 
wrongfully  appropriated  Is  assignable,  and 
plaintiff  is  entitled  to  maintain  the  action 
to  recover  the  same.  Then,  In  any  event, 
the  demurrer  was  properly  overmled.  Order 
affirmed. 


STATE  V.  CliARKB. 
(Snpreme  Court  of  Minnesota.  June  2,  1896.) 
MAsn/AOTDRBKS— Who  are— Placb  Of  Taiatiok. 
Section  1516,  Gen.  St.  1894,  provides  that 
personal  property  pertaining  to  the  business  of 
a  manufacturer  shall  be  listed  for  taxation  at 
the  town  or  district  where  the  business  is  car- 
ried on.  Section  1529  defines  who  are  manufac- 
turers. Beld,  for  the  purposes  of  the  statute,  a 
person  may  be  a  manufacturer  though  he  dees 
not  own  or  operate  the  manufactnring  plant, 
but  contracts  with  the  owners,  thereof  to  have 
his  materials  manufactured  for  him  by  them; 
and  he  is  carrying  on  a  manufacturing  business 
at  the  place  of  such  manufacture,  so  as  to  give 
his  said  materials  a  situs  for  taxation  at  that 
place,  though  he  resides  elsewhere  in  this  state, 
and  owns  and  operates  a  similar  manufacturing 
plant  at  the  place  of  bis<  residence,  if  he  is  In 
fact  carrying  on  a  sufficiently  separate  business 


at  the  place  wher<>  such  third  parties  are  so 
manufacturing  for  uim.  Held,  in  that  case  be 
is  taxable  at  the  last-named  piaee  on  bis  materv 
als  in  transit  to  that  place,  to  be  tliere  so  manu- 
factured for  him  by  such  third  parties. 
(Syllabus  by  the  Court) 

Case  certified  from  district  court,  Hennepia 
county. 

Proceeding  by  the  state  against  K.  P. 
Clarke  for  the  collection  of  taxes.  A  judg- 
ment was  ordered  for  the  states  and  tbc  ques- 
tions lnv(^ved  were  certified  to  the  sapreme 
court  for  -  decision.  OpinliMi  delivered,  aad 
case  remanded. 

Frank  M.  Nye  and  A.  H.  Nunn.  for  plain- 
tiff. W.  E.  Hale  and  Welch,  Hayne  &  Cou- 
Un,  for  defendant. 

CANTY,  J.  In  the  year  1883.  15,000,000 
feet  of  pine  logs  were  assessed  for  taxatioo 
to  N.  P.  ClarkC;  In  Hennepin  county,  in  tliis 
state.  He  failed  to  pay  the  tax  levied  th«^ 
on,  and  on  September  20, 1894,  a  citation  was 
Issued  out  of  the  district  court  ot  that  county, 
citing  him  to  show  cause  WI17  Judgment 
should  not  be  entered  against  him  Cor  the 
tax.  He  appeared  and  answered,  and  the 
proceeding  remained  pending  some  12  years, 
until  1895,  when  It  was  tried  by  the  court, 
and  Judgment  ordered  for  the  state.  1^ 
claim  of  caarke  is  that  be  was  not  legally  as- 
sessed for  these  logs  In  Hennepin  county,  but 
that  the  proper  place  to  assess  him  for  the 
same  was  at  his  'esidence.  In  Steams  county. 
At  his  request,  the  court  certified  two  ques- 
tions to  this  court  for  its  decision  on  the  facts 
stated  In  the  cratiflcate. 

It  Is  stated  that  Clarke  Is,  and  since  1856 
has  been,  a  resident  of  St  Cloud,  In  Steams 
county;  that  for  some  years  prior  to  August 
12, 1881,  he  and  one  McCSure  were  encaged  Id 
the  lumber  business,  as  partners,  under  the 
firm  name  of  Clarke  &  McOIure,  and  operat- 
ed lumber  yards  at  said  St  Cloud,  at  Minne- 
apolis, In  Hennepin  county,  and  at  Littl« 
Falls,  In  Morrison  county;  that,  during  all 
the  time  they  were  so  engaged  in  business, 
they  cut  pine  saw  logs  on  the  northern  tribu- 
taries of  the  Mississippi  river,  in  this  state, 
and  floated  them  down  that  river  st<^ping  a 
part  of  them  at  Little  Falls,  a  part  at  Sl 
Cloud,  and  the  balance  were  floated  down  t9 
Minneapolis,  "and  that  said  logs  were  manc- 
factured  into  lumber  at  said  several  places; 
that  said  McClure  died  August  12.  18S1,  uxi 
said  Clarke  continued  to  carry  on  the  busi- 
ness of  said  firm  as  the  surviving  partner, 
under  the  style  of  Clarke  &  McClure,  at  the 
city  of  Little  Falls  and  city  of  St  Cloud  un- 
til the  spring  of  1882,  and  at  the  city  cf 
Minneapolis  until  June  1,  1883;  that  saM 
pine  logs  were  floated  down  the  Mississippi 
to  and  manufactured  at  Mlnneapolia  into 
lumber,  which  was  sold  by  said  Clarke  &  M^ 
Clare  and  said  N.  P.  Clarke,  as  survlviog 
partner,  aforesaid,  at  the  city  of  Minneapolis; 
that,  after  the  spring  of  1882,  the  business  at 
St  CSoud  and  said  Little  Falls  was  carriel 
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on  and  owned  by  said  N.  P.  Clarke;  that  aft- 
er   June  1,  1883,  said  Clarke  continued   to 
carry  on  the  business  heretofore  carried  on 
by  him  as  sorrlvlng  partner,  under  the  firm 
name  of  Clarke  &  McCIure,  in  his  own  name, 
axid  as  Ills  own  business,  at  which  date  he 
purchased  the  Mc-Clure  Interest;  that,  during 
tbe  winter  and  logglag  season  of  1882  and 
1883,  said  N.  P.  Clarke  cut  a  large  quantity 
of  pine  logs  in  the  northern  part  of  this  state, 
on   the  waters  tributary  to  the  Mississippi, 
ajad  that  said  N.  P.  Clarke  was  the  owner  of 
said  logs  when  cut,  and  in  the  spring  and 
summer  of  1883,  prior  to  the  1st  day  of  May, 
1883,  he  had  the  same  in  the  boom  limits  of 
tlie  Mississippi  and  Bum  river  boom  on  said 
Mississippi  rirer;   that  said  l>oom  UmitB  th«i 
extended  from   Minneapolis  to  Brainerd,   in 
said  state;  that,  of  the  logs  cut  by  said  Clarke 
In  said  winter,  20,000,000  feet  thereof  were 
designed  and  intended  by  said  Clarke  to  be 
delivered  at  Minneapolis,  there  to  be  manu- 
factured into  lumber,  and  the  lumber   sold 
from  that  place;  that  in  the  month  of  March, 
1883,  said  N.  P.  Clarke  made  and  entered  into 
a  contract  with  Cole  &  Weeks,  of  said  Minne- 
apolis, Minn.,  who  operated  and  ran  a  sawmill 
at  said  city,  for  the  manufacture  into  lumber 
of  said  20,000,000  feet  of  logs,  for  the  purpose 
of  enhancing  the  value  of  said  logs,  and  that 
said   logs   were,   pursuant   to   said   contract, 
sawed  and  manufactured  into  lumber  at  said 
city  of  Minneapolis,   by  said  OUrke;    that 
said  manufacture  began  the  last  of  April  or 
the  first  of  May,  1883,  and  what  was  manu- 
factured prior  to  the  Ist  of  June,  1883,  went 
into  the  lumber  account  of  said  Clarke  &  Mc- 
Clnre,  and  what  was  manufactured  after  said 
date,  to  exceed  15,000,000  feet,  were  manu- 
factured on  acconnt  of  said  Clarke,  and  paid 
for  by  him  IndirldoaUy;    that  aU  of  said 
lumber  so  manufactured  after  June  1st,  1883, 
was  by  said  Clarke  piled  and  kept  for  sale 
in  the  Inmlier  yard  of  said  N.  P.  Clarke,  at 
the  city  of  Minneapolis;    that  prior  to  said 
Jane  Ist,  18S3,  said  Clarke  individoally  never 
conducted  or  owned  any  lumber  yard  in  said 
city;    *     •    •     that  on  the  1st  day  of  May, 
1883,  only  a  smal?  portion  of  the  pine  saw 
logs  cut  for  manufacture  at  the  city  of  Minne- 
apolis were  within  the  limits  of  said  Henne- 
pin county;    *     *     »    that  said  Clarke  con- 
tinued to  be  engaged  in  the  lumber  business 
until  the  spring  of  1885;  that  the  lumber  busi- 
ness carried  on  by  said  Clarke  &  McClure  and 
said  N.  P.  Clarke  at  the  city  of  Minneapolis 
was  one  continuous  business  of  manufactur- 
ing and  selling  lumber,  but  that  said  N.  P. 
Clarke  nor  said  Clarke  &  McClure  never  own- 
ed or  operated  any  sawmill  for  manufacture 
of  lumber  at  said  city  of  Minneapolis,  but 
that  all  logs  owned  by  them  were  during  all 
the  time  they  or  either  of  them  were  engaged 
in  business  manufactured  by  other  persons 
under  contract."    The  court  further  certified 
that  It  found  certain  findings  of  fact,  from 
which  we  quote  the  foUowing:  "That  20,000,- 
000  feet  of  said  logs,  or  more,  were  designed 


by  said  Olariie  to  be  delivered  at  Minneapolis, 
and  there  to  be  manufactured  into  lumber;, 
and  the  lumber  sold  from  that  place,  and  that 
said  logs  were  afterwards,  during  the  season 
of  1883,  sawed  into  lumber  and  manufactur- 
ed at  the  city  of  Minneapolis,  by  said  Clarke 
in  his  own  name;  that  the  manufacture  of 
the  same  commenced  on  the  last  of  April  or 
the  forepart  of  May,  1883;  that  what  was 
manufactured  prior  to  the  first  of  June, 
1883,  went'  into  the  lumber  account  of  salt} 
Clarke  &  McClure,  and  after  that  date  to  the 
account  of  said  Clarke,  and  that  all  of  said 
lumber  so  manufactured  was  piled  and  kept 
for  sale  and  sold  from  the  dty  of  MlnneapoUs 
by  said  Clarke;  •  •  •  that  the  contract 
for  the  manufacture  of  said  logs  into  lumber 
at  the  city  of  Minneapolis  was  made  in- 
March,  1883,  by  the  defendant  in  his  own 
name;  that  all  of  the  logs  were  manufactur- 
ed under  said  contract  during  the  summer 
season  of  1883,  and  the  lumber  manufactured 
therefrom  was  piled  and  sold  from  the  city 
of  Minneapolis." 

The  following  questions  were  certified: 
"First  Was  the  defendant,  N.  P.  Clarke,  on 
the  first  day  of  May,  1883,  a  manufacturer 
in  Hennepin  county,  Minnesota,  within  the 
meaning  of  section  1520  of  the  Statutes  of 
1894,  be  not  at  that  time  owning  or  operat- 
ing any  manufacturing  establishment  in  said 
Hennepin  county?  Second.  Were  the  logs 
beyond  the  boundaries  of  Hennepin  county 
on  May  1,  1883,  properly  assessable  against 
the  defendant  in  Hennepin  county,  as  a  man- 
ufacturer, vrithln  the  meaning  of  said  stat- 
ute, he  then  residing  in  Steams  county,  Min- 
nesota, and  there  owning  and  operating  a 
manufacturing  business,  to  wit,  the  manu- 
facture of  lumber?" 

We  are  of  the  opinion  that  both  questions 
should  be  answered  in  the  affirmative.  Re- 
specting the  first  question.  It  is  contended  by 
defendant  that  because  Clarke  owned  and 
operated  no  manufacturing  plant  In  Minneap- 
olis on  the  Ist  of  May.  1883,  while  be  did  at 
St  Cloud,  where  he  resided,  he  was  not  a 
manufacturer  at  Minneapolis,  so  as  to  be- 
taxable  there.  We  cannot  agree  with  coun- 
sel Section  1516,  Oen.  St.  1884,  provides: 
"The  personal  property  pertaining  to  the  busi- 
ness of  a  merchant  or  of  a  manufaxrturer 
shall  be  listed  in  the  town  or  district  where 
his  business  is  carried  on."  Section  1528  de- 
fines The  term  "manufacturer"  as  follows: 
"Every  person  who  purchases  and  receives 
or  holds  personal  property  of  any  description, 
for  the  purpose  of  adding  to  the  value  there- 
of by  any  process  of  manufacturing,  refining, 
rectifying  or  by  a  combinatlou  of  different 
materials  with  a  view  of  making  gain  or 
profit  by  BO  doing,  shall  be  held  to  be  a 
manufacturer."  It  certainly  is  not  necessary 
under  this  definition  that,  to  be  a  manufac- 
turer, he  must  himself  oiierate  or  own  thft 
manfacturing  plant.  The  manufacturer  may 
carry  on  the  same  kind  of  manufacturing 
business  at   several  different  places  wlthia 
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this  state  In  such  a  way  that,  for  the  pur- 
poses of  this  statute,  the  business  at  each 
place  will  be  a  separate  business.  Clarke  y. 
Stearns  Co..  47  Minn.  552,  60  N.  W.  615. 
The  business  carried  on  by  Clarke  at  Minne- 
apolis on  May  1,  1883,  had  sufficiently  the 
characteristics  of  a  separate  business  to  give 
it  and  the  property  pertaining  to  It  a  situs  for 
taxation  at  that  place.  He  cut  during  the 
prior  winter,  of  liis  own  logs,  20,000,000  feet, 
which  he  Intended  to  have  manufactured  at 
tliat  place.  He  followed  this  up  by  making 
a  contract  in  March  to  have  these  logs  manu- 
factured into  lumber  for  him  at  that  place; 
and  the  manufacture  of  the  same  was  ac- 
tually commenced  on  the  last  of  April  or  first 
of  May,  1883,  the  day  on  which  the  property 
was  assessable.  Not  only  is  this  so,  but  the 
court  was  Justified  in  finding  from  the  evi- 
dence and  circumstances  stated  that  the  busi- 
ness of  Clarke  was  not  a  new  business  Just 
commenced,  but  merely  the  succession  to,  and 
continuation  In  his  own  Individual  name  of, 
the  well-defined  and  long-continued  business 
of  Clarke  &  McClure,  the  situs  of  which  had 
always  been  at  Minneapolis.  It  Is  hardly 
necessary  to  discuss  further  the  second  ques- 
tion. It  sufllciently  appears  tliat  the  logs  in 
question,  which  were  beyond  the  l>oundarie8 
of  Hennepin  cotmty  on  May  1,  1883,  "pei^ 
tained"  to  the  manufacturing  business  at 
Minneapolis.  Tkey  were  in  the  Mississippi 
river  in  transit  to  that  place,  for  the  purpose 
of  being  there  manufactiu*ed  in  that  busi- 
ness. Both  questions  are  answered  in  the 
afflrmative,  and  the  case  Is  remanded  to  the 
court  below  tor  further  proceedings. 


RBSTAD  T.  BNGEMOBN. 
(Supreme  Court  of  Minnesota.     June  17,  1896.) 
Bale — Whex  Execctbd. 
In   determining   whether   a   sale   is  ex- 
ecuted or  executory,  the  rule  is  applied  that, 
where  anything  remains  to  be  done  to  the  chat- 
tels for  the  purpose  of  ascertaining  the  price,  as 
by  weighing  at  a  certain  time  in  the  future  and 
feeding  in  ue  meantime,  these  things  shall  (in 
the  absence  of  circumstances  sufficiently  indi- 
cating a  contrary  intention)  be  held  to  be  a  con- 
dition precedent  to  the  vesting  of  title  in  the 
purchaser,  though  the  particular  chattels  are 
ascertained. 
(SyUabus  by  the  Court) 

Appeal  from  district  court.  Otter  Tall  coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  Peter  Restad  against  Halfdan 
Engemoen.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Peterson  &  KoUlner,  for  appellant  J.  T. 
McCuIioch  and  C  C.  Houpt  for  respondent 

OAJ^TY,  J.  This  action  was  brought  to  k- 
cover  $.38.41,  the  price  of  a  cow  and  a  steer 
which  plaintiff  alleges  he  sold  to  defend- 
ant   Plaintiff  had  a  verdict  and  from  the 


Judgment  entered  thereon  defendant  appeals. 
Philntiff  testified  that  about  March  1.  ISC 
defendant  came  to  his  farm,  looked  at  tin 
cow  and  the  steer,  and  agreed  to  give  bhc  -1 
cents  per  pound  for  the  cow  and  2.33  cents 
per  pound  for  the  steer,  paid  liim  $1  on  tb? 
cow  and  ^i  on  the  steer,  and  asked  bim  to 
keep  them,  and  feed  them  com  and  potatoe:- 
until  April  26th  following,  and  then  to  delir- 
er  them  to  defendant  at  Pelican  Rapidf.  ^ 
town  some  distance  from  tlie  form;   :b2t 
plaintiff  did  so  keep,  feed,  and  deliver  tbeni. 
but  tliat  defendant  refused  to  receive  them. 
Thereupon  plaintiff  weighed  tbem,  and  ihst- 
by  ascertained  the  amount  of  tlie  purcbue 
price.    Defendant  testified  that  he  told  plaia- 
tiff  tliat  he  would  take  the  cattle  at  the  price 
specified  if  plaintiff  would  "feed  them  up  lu 
beef."    Said  the  witness:  "I  told  him  I  cook 
not  handle  cows  at  all  unless  they  wen  (eii 
up  to  beef.    •    •   •   They  wm*  vay  poor.   1 
could  not  take  them  because  they  were  not 
fed  up  to  beef."     PUOntiff  tesUfied  that  dr^ 
fendant  merely  ttrfd  1dm  to  feed  "tliem  a  li' 
tie  potatoes  and  com,  but  dont  give  tbeo. 
too  much  any  of  the  time,"  and  denies  tin: 
he  agreed  to  fatten  them.     We  are  of  lb- 
opinion  thait  the  eridence  does  not  ssstiiii 
the  verdict  and  Judgment   In  Martin  v.  Hori- 
bnt,  9  Minn.  142  (GU.  132),  the  foUowh«  a- 
tract  is  quoted  with  approval  from  Joyce  r 
Adams,  8  N.  Y.  291:   "It  Is  a  general  role  o'. 
law  that  where  a  contract  la  made  for  tbt 
purdiase  of  goods,  and  nothing  Is  said  abooi 
payment  or  delivery,  the  property  passes  is- 
raediately,  so  as  to  cast  upon  the  pnidoser 
ail  future  rislc,  if  nothing  further  remahH  » 
be   done  to  tlie  goods,  although  lie  eaimoi 
take  them  away  without  paying  the  ptic« 
But,  If  anything  remains  to  be  done  on  Ht 
part  of  the  seller,  as  between  Um  and  t!>^ 
buyer,  such  as  weighing,  measuring,  or  cooo'- 
Ing  out  of  a  common  parcel,  I>efore  the  pwi' 
purchased  are  to  be  delivered,  until  tbat  t> 
done  the  right  of  property  lias  not  attached 
in  the  buyer."    See,  also.  Rail  v.  Lumber  Co. 
47  Minn.  422,  60  N.  W.  471.    In  Beq}.  Sik* 
(book  2)  c.  3,  one  of  Lord  Blackburn's  ralf> 
U  stated  as  foUows:    "First  Where,  bj  tL<' 
agreement  the  vendor  Is  to  do  anythio;  ti' 
the  goods  for  the  purpose  of  puttuig  tbec 
into  that  state  In  which  the  purcliaser  is  tc 
he  bound  to  accept  them,  or,  as  It  is  wme 
times  worded,  'into  a  deliverable  state,"  ib» 
performance  of  those  things  sliall,  in  tbe  ib- 
sence  of  circumstances  indicating  a  contit' 
ry    intention,    be  taken    to   be   a  conditicc 
precedent  to  the  vesting  of  the  prxjpenr.' 
In   tbe  present  case   there  were  altosetber 
too  many  things  to  be  done  by  the  veodor  '•■'' 
the  chattels  before  delivery,  and  too  few  cir- 
cumstances Indicating  an  Intention  to  rrs 
title    Immediately,    so   that   a   flndlDj;  tlu: 
such  intention  existed  cannot  l>e  sastain^l. 
Plaintiff's  remedy  was  an  action  for  iiWMft 
for  a  breach  of  the  executory  contract  ivis- 
ment  reversed,  and  a  new  trial  gnnted. 
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MERCHANTS'  &  MECHANICS'  SAV.  BANK 
OP  JANESVILLE  t.  CROSS  et  aL 

(Supreme  Ooart  of  Minnesota.     June  17,  1886.) 

MeOOTIABLB  INSTHUUKNTS — INDORSKMBNT  — BOXA 
FlDB   PCBCBA««R— EXPBRT  TkSTIIIOST. 

1.  The  note  in  snit  was  indorsed  without 
recourse,  and  transferred  for  value  before  ma- 
turity. The  defendant  makers,  claiming  that 
they  had  a  defense  to  the  note,  offered  te  prore 
that  at  the  time  the  indorsee  purchased  it  one 
of  the  makers  was  insolvent,  which  such  in- 
dorsee then  knew,  and  to  prove  by  expert  evi- 
dence that  it  is  not  in  the  usual  course  of  busi- 
ness to  purchase  a  note  under  such  circnm- 
st&uces.  Held,  such  expert  evidence  was  not 
competent. 

2.  Rule  applied  that  under  section  6761, 
Gen.  St  18&4,  when  the  njune  and  style  of  the 
Iiayee  ("Beid  Bros.")  is  written  on  the  back  of 
a  promissory  note,  the  possession  of  the  note  is 
Iirima  facie  evidence  that  the  signature  is  gen- 
uine. 

3.  The  plaiDtiH  was  permitted  in  the  first 
instance  to  prove  that  it  is  an  innocent  purchas- 
er for  value  before  maturity  of  the  note  in  suit 
The  defendant  makers,  without  offering  or  in- 
tending to  offer  proof  to  rebut  the  same,  merely 
offered  to  prove  facts  which  would  constitute  a 
defense  to  the  note  in  the  hands  of  the  original 
payee.  Held,  the  trial  court  was  justified  in  re- 
fusing the  evidence  so  offered. 

(Syllabus  hr  the  C>>urt) 

Appeal  from  district  cotirt,  Wilkin  county; 
1^  1>.  Baxter,  Judge. 

Action  by  the  Merchants'  &  Mechanics' 
Savings  Bank  of  JanesviUe  against  W.  D. 
Cross  and  others.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  new 
trial  defendants  appeal.    Afllrmed. 

Eaa.  Q.  Valentine  and  Lyman  B.  Bverdell, 
for  appellants.  Mathews  &  Wood,  for  re- 
spondent 

CANTY,  J.  This  is  an  action  brought  by  the 
plaintiff  bank  as  indorsee  of  the  following 
promissory  note,  signed  by  all  the  defend- 
ants: "800.00.  Ompbdl,  Minn.,  Mch.  27, 
1890.  On  June  Ist,  1892,  after  date,  we 
promise  to  pay  to  Eeid  Bros.,  of  Janearllle, 
Wis.,  or  order,  eight  hundred  dollars,  for 
value  received,  with  interest  payable  annu- 
ally at  the  rate  of  seven  per  cent  per  an- 
num from  date  until  fully  paid."  Defend- 
ants, in  their  answer,  admit  the  making  of 
the  note,  but  allege  that  it  was  indorsed  to 
plaintiff  after  maturity,  and  set  up  facta 
which  would  be  a  defense  against  the  note 
In  the  hands  of  the  original  payee.  The 
plaintiff  had  a  verdict,  and  from  an  order 
denying  a  new  trial  defendants  appeal. 

On  the  trial  plaintiff  Introduced  the  note 
and  the  Indorsements  thereon  In  evidence, 
and  also  the  depositions  of  three  witnesses, 
which.  If  not  rebutted,  show  conclusively 
that  plaintiff  Is  an  Innocent  purchaser  for 
value  before  maturity  In  the  usual  course  of 
business.  Plaintiff  then  rested.  Thereupon 
defendants  called  Hogoboom,  one  of  the  de- 
fendants, as  a  witness,  and  he  testified  that 
he  formerly  lived  at  JanesviUe,  Wis.,  the 
.     place  of  business  of  the  plaintiff,  and  was 


acquainted  with  its  ofHcers.  Thereupon  the 
following  proceedings  took  place:  "Q.  Mr. 
Hogoboom,  what  were  your  financial  cir- 
cumstances at  the  time  you  left  JanesviUe, 
Wis.,  to  come  here?  (Objected  to.  Objection 
sustained.)  (1)  Defendant  proposes  to  prove 
by  the  evidence  of  this  witness  and  of  How- 
ard Dykman,  cashier  of  the  First  National 
Bank  of  Bieckenrldge,  Minnesota,  that  It  is 
not  In  the  usual  course  of  banking  business 
to  receive  and  discount  paper  of  the  makers 
whose  financial  responsibility  is  unknown. 
Indorsed  'Without  recourse.'  (Same  objec- 
tion, ruling  and  exception.)  (2)  Defendant 
offers  to  prove  that  the  Indorsement  of  'Reid 
Bros.'  upon  Ex.  A  is  In  the  handwriting  of 
Archie  Held,  the  witness  whose  deposition 
has  Just  been  read  In  evidence  in  this  ac- 
tion. (Oa^  rejected  by  the  court.  £<xcep- 
tion  by  defendant)  (3)  Defendant  offers  to 
introduce  evidence  concerning  the  breach  of 
warranty  (set  up  in  the  answer),  wlilch  offer 
was  rejected  by  the  court,  and  defendant 
excepted.  Defendants  then  rested."  The 
court  then  ordered  a  verdhst  for  plaintiff. 

1.  As  to  the  first  offer  of  proof,  it  is  only 
necessary  to  say  that  we  are  of  the  opinion 
that  what  transactions  are  and  what  are  not 
in  the  usual  course  of  btislness  Is  ordinarily 
a  question  of  law  for  the  court  or  of  fact  for 
the  Jury,  and  not  a  question  for  expert  evi- 
dence. 

2.  As  to  the  second  offer  of  proof  It  Is 
only  necessary  to  say  that,  the  name  of  the 
payee,  "Held  Bros.,"  appearing  on  the  back 
of  the  note,  the  presumption  is  that  It  was 
signed  by  the  payees,  whoever  they  were. 
SecUon  5751,  Gen.  St  1894.  Archie  Beid,  in 
his  deposition,  referred  to  in  the  offer,  did 
not  state  whether  he  was  a  member  of  the 
firm  of  Reid  Bros,  or  not.  He  simply  stated 
that  he  attended  to  their  financial  affairs, 
and  sold  the  note  in  question  for  a  speci- 
fied sum  of  money  to  the  parties  through 
whom  plaintiff  claims,  and  further  than 
this  he  did  not  state  that  he  had  authority 
to  Indorse  the  name  "Reid  Bros."  on  the 
note.  Defendants  did  not  oflier  to  show  that 
Archie  Reid  was  not  a  member  of  the  firm 
of  Reid  Bros.,  and  that  he  had  no  authority 
to  Indorse  their  name  to  the  note.  The  offer 
did  not  go  far  enough,  and  was,  therefore. 
Immaterial. 

3.  As  to  the  third  offer,  the  evidence  would 
have  been  competent  if  plaintiff  had  merely 
Introduced  in  evidence  the  note  with  the  in- 
dorsements thereon,  and  then  rested.  The 
defendants  would  then  have  been  entitled  to 
Introduce  in  evidence  their  defense  to  the 
note,  and  that  would  have  thrown  on  plain- 
tiff the  burden  of  showing  that  it  was  an 
innocent  purchaser  for  value  before  maturi- 
ty, in  the  usual  course  of  business.  But  it 
assumed  this  burden  in  the  first  instance, 
and  made  so  strong  a  showing  that  the  de- 
fense Interposed  to  the  note  would  not  have 
been  available  unless  this  showing  was  re- 
butted, which  defendants  did  not  offer  to  do, 
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and  It  la  to  be  Inferred  from  tbeir  coutae  of 
procedure  that  they  did  not  Intend  to  at- 
tempt to  rebnt  It  Then  the  court  waa  Justi- 
fled  In  refusing  to  receive  evidence  which, 
under  the  circumstances,  would  merely  pro- 
long the  trial,  and  avail  the  defendants  noth- 
ing.   The  order  appealed  from  is  affirmed. 


BAARS  V.  HYLAND. 
(Supreme  Court  of  Minnesota.     June  17,  1896.) 

RElIt-ESTlTS     BkOKBRS  —  RlOHT    TO     COMMISSION 

— When  AocKUEa. 

1.  Under  a  contract  by  the  terms  of  which 
a  real-estate  brolier  was  to  receive  a  commis- 
sion for  his  services  if  he  found  a  purchaser, 
held,  he  has  not  found  a  purchaser  within  the 
meaning  of  the  contract  until  he  has  produced 
such  purchaser  to  his  principal,  the  owner. 

2.  The  broker  did  not  have  the  exclusive 
right  to  selL  After  he  had  found  a  purcliaser 
ready  and  willing  to  buy  on  the  owner's  terms, 
but  before  he  had  notified  the  owner  thereof, 
the  owner  found  another  purcliascr,  and  cioaed 
a  sale  with  him.  BM,  the  owner  was  not  lia- 
ble to  the  broker  for  a  commission. 

(Syllabus  by  the  0}urt.) 

Appeal  from  district  court,  St.  Lonla  coun- 
ty; Charles  L.  Lewis,  Judge. 

Action  by  John  F.  Baara,  Jr.,  against 
(George  Hyland,  to  recover  a  broker's  com- 
mission. There  was  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals.  Reversed,  and  Judgment 
ordered  for  defendant. 

Manwarlng  &  Sullivan  and  Tear  &  Mld- 
dlecoff,  for  appellant  BUlaon,  Ciongdon  & 
Dickinson,  for  respondent 

CANTY,  J.  Defendant  waa  the  owner  of  a 
quantity  of  standing  pine  tlmlwr  in  this 
state,  which  had  been  damaged  by  fire,  and 
he  was  anxious  to  dispose  of  the  same  in 
time  to  have  it  cnt  the  following  winter,  as  it 
would  become  almost  worthless  if  not  cut  Un- 
der these  circumstances  he  employed  plain- 
tiff, a  broker  doing  business  at  Dulnth,  to 
And  a  purchaser  for  the  standing  pine.  This 
was  about  October  25,  1894.  The  terms  of 
sale  were  changed,  and  the  time  extended 
several  times,  until  it  was  finally  limited  to 
Xoveml>er  16th  following.  At  8  o'clock  in  the 
evening  of  tliat  day  plaintiff  found  a  pur- 
chaser ready  and  willing  to  buy  on  defend- 
ant's terms,  it  being  a  lumber  company,  with 
whom  plaintiff  bad  l>een  negotiating  for  some 
time  prior.  At  0:14  p.  m.  he  telegraphed 
defendant  at  bis  place  of  residence  at  Dan- 
ville, N.  Y.,  by  a  night  message,  that  he  had 
found  a  purcliaser.  The  message  was  de- 
livered to  defendant  at  Danville  the  next 
morning,  November  17th,  at  0:15;  but  be  bad 
already  on  that  morning,  before  be  received 
the  message,  closed  a  sale  of  the  timber  to 
another  party  at  the  same  price,  and  refused 
to  deal  with  the  purchaser  plaintiff  liad 
found,  or  pay  plaintiff  a  commission  for  find- 
ing tiim.  Thereupon  plaintiff  brought  this 
action  to  recover  such  commission,  obtained 


a  verdict,  and  from  an  order  denying  a  nev 
trial  defendant  appeals. 

We  are  of  the  opinion  tliat  the  Terdict  .s 
not  sustained  by  the  evidence.  It  te  admit- 
ted by  plaintiff  ttiat  he  did  not  hare  tJie 
exclusive  right  to  find  a  pnrctaaser,  and  tte 
by  his  contract  he  was  to  luive  no  compena- 
tion  unless  he  succeeded  In  finding  a  pur- 
cliaser within  the  time  limited.  It  is  well  set- 
tled that  m  such  a  case,  and  while  the  agent 
Is  engaged  In  trying  to  find  a  pnrctiaser.  'Jm 
owner  may  sell  the  property  if  he  can;  ani 
if  he  does  so  I)efore  the  agent  has  ftonnd  < 
purchaser  he  will  not  t>e  liable  to  the  agei: 
for  commissions,  unless  he  has  B<dd  to  a  pur- 
cliaser procured  by  the  agent  Armstrong  t. 
Wann,  29  Minn.  126,  12  N.  W.  345;  Pmnan 
T.  How,  39  Minn.  363,  40  N.  W.  258;  Dole  t. 
Sherwood,  41  Minn.  535,  43  N.  W.  568. 

The  next  question  is:  When,  under  sucb  a 
contract,  has  the  agent  earned  his  comoi;- 
sions  by  finding  a  purchaser?  Is  it  wbe:i 
the  agent  himself  has  found  the  purchaser, 
or  when  the  princlpnl  has  fonnd  him  tfarongii 
the  agent?  Is  it  sufficient  that  the  agent  liu 
himself  fotmd  a  person  ready  and  willing  :< 
buy,  or  must  he  produce  that  person  to  bis 
principal?  Must  he  bring  the  parties  togetlt- 
er,  so  that  the  principal  has  also  fonnd  tlii 
purchaser?  We  are  clearly  of  the  opiaiLin 
that  be  must  He  most  at  least  put  tl^ 
principal  in  communication  with  the  pro- 
posed  purchaser.  The  principal  must  b&n 
an  opportunity  to  make  a  binding  contnci 
with  the  proposed  purchaser  before  the  agent 
has  earned  his  commission.  In  F'rands  t. 
Baker,  45  Minn.  83,  47  N.  W.  452,  it  is  stid: 
"Where  a  person  agrees  with  a  real-estat> 
broker  to  pay  him  a  commission  if  be  pro- 
duces a  purchaser  for  his  property  on  speo- 
fied  terms,  the  broker,  in  order  to  entitle  him 
to  his  commission.  Is  bound  to  present  a 
purchaser  who  Is  ready,  able,  and  wlUiug  t> 
buy  on  the  proposed  terms."  In  Grosse  t. 
Cooley,  43  Minn.  188,  45  N.  W.  15.  it  is  saic 
"A  real-estote  broker  Is  entitled  to  his  com- 
mission, under  a  contract  like  tliia,  when  Ik 
produces  a  purchaser  able,  ready,  and  wiD- 
lug  to  buy  on  the  owner's  terms."  In  Pd:- 
nam  v.  How,  39  Minn.  363,  40  N.  W.  2r>S.  J 
Is  said:  "It  was  necessary  that  plaiiiil 
shonld  make  a  sale  of  the  farm,  or  at  leut 
procure  and  bring  to  defendant  a  purchaser 
ready  and  willing  to  buy  on  the  tarns  oStr- 
ed."  In  Hayden  v.  Orillo,  36  Mo.  App.  <»T, 
the  broker  had  foimd  a  purcliaser  for  caish. 
taken  earnest  money,  and  asked  the  ewner 
to  sign  a  receipt  for  it  but  did  not  dlscioe^ 
the  purchaser's  name.  The  owner  refnaeJ, 
thought  the  property  had  raised  In  price,  aal 
wanted  time  to  consider.  Nothing  more  wu 
done  by  either  the  owner  or  broker  uBCi 
tbe  latter  sued  the  former  for  conuniasioii 
It  was  held  tliat  the  broker  was  not  entitle! 
to  commission  until  he  either  liad  obtained  a 
binding  agreement  from  the  proposed  pa- 
chaser  or  had  produced  him  to  the  owner,  m:- 
less  this  was  waived  by  the  owner's  relussi  a 
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complete  the  contract;  and  that,  efven  where 
the  sale  was  for  cash,  the  broker  must  pro- 
duce, not  merely  the  earnest  money,  but  also 
the  purchaser,  and,  if  he  fails  to  do  so,  his 
principal  may  be  jnstlfled  (without  defining 
bis  i>ositlon)  in  suspecting  that  the  agent  is 
merely  attempting  to  speculate  on  his  prin- 
cipal's property,  althongh  the  agent  Is  in  tact 
acting  tn  good  faith.  In  the  case  of  Gnnn  t. 
Bank,  99  Cal.  349,  33  Pac  1105,  the  broker 
found  a  purchaser  ready  and  willing  to  buy, 
to<d£  earnest  money  from  him,  and  procured 
from  the  owner  an  abstract  for  him  to  exam- 
ine, but  nerer  disclosed  to  the  owner  the 
name  of  the  proposed  purchaser  until  after 
the  latter  had  examined  the  abstract  and  re- 
jected the  title  because  of  a  defect  therein 
which  rendered  the  title  unmarketable.  The 
court  held:  "The  question  here  is,  what  Is 
'finding*  <w  'producing'  a  purchaser?  •  •  • 
Is  it  sufficient  for  a  broker  merely  to  find  a 
person  financially  able,  and  who  verbally 
agrees  with  him,  to  purchase  on  the  terms  of 
the  rendor,  and  makes  a  deposit,  but  who 
neither  slt^is  a  binding  agreement  to  pur- 
chase' on  such  terms  nor  is  produced  before 
the  vendor  as  a  person  ready  and  willing  to 
enter  Into  such  a  contract?  It  seems  to  us 
very  clear  that  this  question  must  be  answer- 
ed in  the  negative.  The  contract  of  the 
broker  is  to  negotiate  a  sale— that  Is,  to  pro- 
cure a  valid  contract  to -purchase— which  can 
be  enforced  by  the  vendor  if  his  title  Is  per- 
fect; or.  If  he  does  not  procure  such  ccmtract, 
to  bring  the  vendor  and  the  proposed  pur- 
chaser together  that  the  vendor  may  secure 
such  a  contract."  In  the  case  of  Darrow  v. 
Ilarlow,  21  Wis.  302,  the  owner  found  one 
purchaser  after  the  broker  had  found  anoth- 
er, but  before  he  notified  the  owner  of  the 
fact.  The  broker  brought  suit  for  his  com- 
missions. The  case  is  quite  similar  in  prin- 
ciple to  this,  and  there  the  court  held  the 
meaning  of  such  a  contract  Is  that  the  bro- 
ker is  to  have  his  commission  "if  he,  within 
a  reasonable  time,  before  the  defendant  him- 
self sold  his  farm,  found  a  customer  who 
would  purchase  It,  and  notified  the  defend- 
ant thereof."  That  the  broker  has  not  earn- 
ed his  commission  until  he  has  brought  the 
buyer  and  seller  together,  see,  also,  Sibbald 
V.  Iron  Co.,  83  N.  T.  378,  and  Wylie  v.  Bank, 
CI  N.  Y.  415.  Then,  conceding  that  this 
plaintiff  had  all  of  the  Ititb  of  November  In 
which  to  find  a  purchaser,  and  a  reasonable 
time  thereafter  In  which  to  give  defendant 
notice  thereof,  still  his  right  to  compensation 
was  subject  to  the  contingency  that  defend- 
ant might  himself  sell  to  some  other  pur- 
chaser before  he  received  such  notice  from 
plaintiff,  and,  if  that  contingency  happened, 
plaintiff's  right  to  compensation  was  defeat- 
ed. That  contingency  did  happen,  and  we  are 
therefore  of  the  opinion  that  plaintiff  cannot 
recover.  It  appears  by  the  evidence  that  de- 
fendant could  be  readily  found  when  want- 
ed, and  apparently  acted  In  the  best  of  faith 
with  plaintiff.     He  had  not  suddenly  gone 


away  where  he  could  not  readily  be  found, 
and  thereby  delayed  plaintiff  in  notifying 
him;  and  he  did  not  find  the  other  purchaser 
after  the  time  when  he  would  have  been  no- 
tified by  plaintiff  if  the  latter  had  not  been 
so  delayed.  On  the  contrary,  he  was  where 
plaintiff  had  expected  to  find  him.  The  order 
denying  the  motion  of  defendant  for  Judg- 
ment in  his  favor,  made  with  the  motion  for 
a  new  trial.  Is  reversed,  and  judgment  In 
the  court  below  Is  Mdwed  for  defendant 


COHEN  V.  OOLDBERG. 

(Supreme  Court  of  Minnesota.     July  13,  1896.) 

Cboss- Examination — Cokveksiok— Punitivb 

UaMASES — BVIDKMCS. 

1.  In  an  action  by  a  third  party  against  a 
judgment  creditor  for  conversion  of  property 
levied  on  as  the  property  of  the  judgment  debt- 
or, but  claimed  by  tne  plaintiff  as  his  property, 
heU,  great  latitude  must  be  allowed  in  the  cross- 
examination  of  the  immediate  parties  to  the  al- 
leged fraudulent  transaction,  and  it  is  error  to 
r^uae  to  allow  any  sach  crosa-examinatioa  hav- 
ing a  reasonable  tendency  to  throw  light  on 
such  transaction,  even  though  the  inquiry  is  as 
to  matters  not  touched  upon  in  the  direct  exam- 
ination. 

2.  It  is  error  to  admit  in  such  an  action  evi- 
dence of  the  wealth  of  the  defendant,  with  a 
view  to  the  recovery  of  punitive  damages,  un- 
less there  is  evidence  in  the  caae  tending  to 
prove  that  he  was  guilty  of  eross  oppression,  or 
wanton  disregard  of  the  rights  of  the  plaintiff, 
in  converting  the  property,  so  as  to  justify  the 
allowance  of  punitive  damagea 

(Syllabus  by  the  Court.) 

Api>eal  from  mimlcipal  court  of  Minne- 
apolis;  Andrew  Holt,  Judge. 

Action  by  Goodman  Cohen  against  Aaron 
Goldberg.  Verdict  for  plaintiff^  and  from 
an  order  denying  a  new  trial  the  defendant 
appeals.     Reversed. 

Child  &  Fryberger,  for  appellant  F.  J. 
Oelst  and  S.  Meyers,  for  respondent 

CANTY,  J.  This  Is  an  action  for  conver- 
sion. Plaintiff  had  a  verdict,  and  from  an 
order  denying  a  new  trial  the  defendant  ap- 
peals. K.  Goldldum,  a  merchant  at  Mln- 
neaix>lis,  sold  a  quantity  of  goods  either  to 
plaintiff,  or  one  S.  (or  Sam)  Sunel,  but  on  the 
question  of  which  was  the  purchaser  the 
evidence  is  confiictlng.  Goldblum  shipped 
the  goods  to  Madella,  in  this  state,  and  took 
a  bill  of  lading  In  which  he  is  named  as  con- 
signee. This  defendant  held  a  money  Judg- 
ment against  one  Sam  Shinnel,  who,  there 
is  evidence  tending  to  prove,  was  the  same 
person  as  said  Sunel,  who  was  known  by 
both  names.  After  the  goods  in  question 
arrived  at  Madella,  an  execution  Issued  on 
this  judgment  was  levied  on  them  as  the 
goods  of  the  judgment  debtor,  Shinnel,  and 
at  the  execution  sale  they  were  purchased 
by  defendant  Plaintiff,  claiming  to  be  the 
owner  of  the  goods,  brought  this  action  for 
their  conversion. 

1.  On  the  trial,  plaintiff,  as  a  part  of  his 
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case,  offered  In  evidence  "Exhibit  A,  bill  of 
lading,  BO  far  as  It  relates  to  the  bill  of  lad- 
ing." This  is  the  bill  of  lading  above  re- 
ferred to,  and  at  the  foot  of  it  is  found  the 
following:  "Signature  of  party  anthorised 
to  receipt  for  freight  S.  Snnel."  Subse- 
quently, plaintiff  called  Sunel  as  a  witness, 
and  on  his  cross-examination  the  following 
proceedings  took  place:  "Q.  Are  you  the  8. 
Sunel  that  signed  a  paper  down  at  Madella? 
(Objected  to  by  plaintiff  as  irrelevant  and 
Immaterial,  and  not  proper  cross-examina- 
tion, whereupon  defendant's  attorney  offer- 
ed to  show  by  this  witness,  on  cross-exam- 
ination, that  he  la  the  person  who  signed  the 
bin  of  lading  at  Madella,  and  that  the  goods 
were  taken  from  blm  by  the  deputy  sheriff 
at  Madella  the  22d  day  of  April,  1895.  Ob- 
jected to  by  plaintiff  as  not  proper  cross-ex- 
amination, which  objection  was  sustained 
by  the  court,  to  which  defendant  duly  ex- 
cepted.)" This  Is  assigned  as  error,  and  in 
our  opinion  it  Is  error.  On  a  question  of  the 
disposition  of  property  in  fraud  of  creditors, 
great  latitude  must  be  allowed  in  the  cross- 
examinatton,  at  least,  of  the  Immediate  par- 
ties to  the  transaction,  such  as  plaintiff  and 
Sunel  are  claimed  to  be;  and  It  Is  error  to 
refuse  to  allow  any  such  cross-examination 
having  a  reasonable  tendency  to  throw  light 
on  the  transaction,  even  though  the  inquiry 
Is  as  to  matters  not  touched  upon  in  the  di- 
rect examination.  Nlcolay  v.  Mallery 
(Minn.)  64  N.  W.  108,  Wait,  Fraud.  Conv. 
I  281. 

2.  It  was  also  error  to  admit  evidence  of 
the  wealth  of  the  defendant,  with  a  view  to 
the  recovery  of  punitive  damages.  Evidence 
of  this  character  is  prejudicial,  and  unless  a 
case  for  punitive  damages  is  made  its  ad- 
mission Is  error.  No  such  case  was  made. 
There  was  no  evidence  of  such  gross  oppres- 
sion or  culpable  disregard  of  plaintiff's  rights 
as  would  warrant  the  allowance  of  socta 
damages,  but,  on  the  contrary,  there  were 
many  facts  and  circumstances  in  the  case 
which  might  have  led  the  plaintiff,  in  good 
faith,  to  believe  that  Snnel  was  the  owner 
of  the  goods.  For  these  reasons  the  order 
appealed  from  Is  reversed,  and  a  new  trial 
granted. 


MEMOBANDUM  DECISIONS. 


FRANKS  V.  BURNS  et  al.  (Supreme  Court 
of  Micliigan.  July  8,  1896.)  Appeal  from  cir^ 
cult  court,  Muskegon  county.  In  chancery;  Fred 
J.  Russell,  Judge.  Action  by  William  Franks 
against  I^vid  Bnms,  Julia  A.  Bums,  and  the 
lakeside  Iron  Company.  Decree  for  complain- 
tnt,  and  defendants  appeal.  Affirmed.  Smith, 
Nims,  Hoyt  &  Erwin,  for  appellant  Jnlia  A. 
Bums.     Bunker  &  Carpenter,  for  appellee. 

HOOKER,  J.  This  case  turns  on  a  question 
of  fact.  The  complainant  is  a  judgment  cred- 
itor of  David  Burns,  and,  execution  being  ren- 
dered unsatisfied,  the  bill  in  this  case  was  filed 


to  subject  to  the  execution  mo  mnch  of  29 
shares  of  corporate  stock,  standing  on  the  bsott 
of  the  company  in  the  name  of  Julia  Bar^ 
wife  of  David  Bums,  as  mar   be  necesaarj  k 

Siy  liis  judgment.  The  proof  sbovrs  that  i<Jt 
urns  furnished  a  sum  of  nion»'  that  was  (7t 
into  the  business,  and  upon  wliidi  200  sham  4t 
stock  (not  fuUy  paid  np)  were  issned  to  Itanf 
Bums.  It  is  as  satisfactorily  sbcwn  that  sak- ' 
sequent  payments  were  made  by  David  Bor:^, 
and  the  learned  circuit  judge  who  heard  tic ' 
cause  reaciied  the  conclusion  that  the  tnii<:'s 
to  his  wife  was  fraudulent,  and  he  held  tliai  SS  i 
shares  of  the  stock  should  be  sabjected  tc  ue 
execution.  We  see  no  reason  for  reachir;  t 
different  result,  and  the  decree  is  affirmed,  vir 
costs.     The  other  justices  concurred. 


HOLMES  et  al.  v.  BROOKS  et  t'. 
(WIUGHT,  Garnishee).  (Supreme  Conn  •' 
Minnesota.  Jime  19,  1896.V  Appeal  from  di> 
trict  court,  Becker  county;  D.  B.  Scarle,  Jih«e. 
Action  by  Elon  O.  Holmes  and  Orin  D.  Bnmz. 
partners  as  Holmes  &  Brown,  against  Ai  Braok- 
and  others,  in  which  Charles  A.  Wright  vs< 
summoned  as  garnishee.  From  a  jndgme:: 
against  them,  plaintiffs  appeaL  Rereiv^i 
Warner,  Richardson  &  Laurence  and  A.  J.  Gl.- 
braith,  for  appellants.  Wm.  C.  White,  for  :t- 
spondents. 

MITCHELL,  J.  This  case  involves  the  sul. 
question  as  Farweli,  Ozmun,  Kirk  &  Co.  a^c^'. 
the  same  defendant  and  gamishee  (^  N.  V 

5).     Judgment  rerersed. 


KINGMAN  et  aL  v.  WBISEm  et  al.  (Sc 
preme  Court  of  Nebraska.  June  16,  1886.)  Er- 
ror to  district  court,  Thurston  coanty;  Noms. 
Judge.  Action  by  Kingman  &  Co.  tg^m: 
James  Weiser  and  John  Weiser.  From  on  or 
der  dissolving  an  attachment,  plaintiff  brinsi 
eiror.  Rerersed.  James  H.  Mcintosh,  fo: 
plaintiff  in  error.  T.  M.  Franse  and  A.  C  Ab- 
bott, for  defendants  in  error. 

HARRISON,  J.  This  is  a  companion  o-v 
to  that  of  the  some  title  in  which  a  decision  ' 
filed  at  this  time  (67  N.  W.  941).  This  c«-- 
was  submitted  at  the  same  time,  upon  the  lOBie 
evidence,  and  the  decision  of  that  case  is  %f 
plicable  in,  and  disposes  of,  this.  The  jadgnwa: 
of  the  district  court  is  reversed,  and  the  ean-^ 
remanded  for  further  proceedings.  Revene' 
and  remanded. 


MEARLE  &  HEANBY  MANtIP*G  00.  ' 

WALLACE  et  al.  (Supreme  Court  of  Nebras- 
ka. June  16,  1896.)  Error  to  district  coin 
Douglas  county;  Ferguson,  Judge.  Actioc  I; 
the  Mearle  &  Heaney  Manufacturing  Compir< 
against  W.  A.  Wallace  and  J.  M.  WaUarF 
Judgement  for  plaintiff,  which  was  set  aside  o: 
motion,  and  plaintiff  brings  error.  Dismiasev. 
L.  D.  Holmes  and  Wharton  &  Baird,  for  plain- 
tiff in  error.  McCabe,  Wood  &  Elmer,  for  df- 
fendanta  in  error. 

RYAN,  0.  The  facte  in  this  caae  are  tke 
same  as  those  stated  in  another  caae  hsTicf 
the  same  title  (67  N.  W.  883);  and,  folio wt:c 
the  order  in  that  case,  the  petition  lo  error  ::i 
this  case  is  dismissed.     Judgment  aeoordiagiT. 


CITY  OF  DEADWOOD  v.  ALLEN.  (Su- 
preme Court  of  South  Dakota.  June  17, 1S>' 
Appeal  from  drcidt  court,  Lawrence  eoia0: 
A.  J.  Plowman,  Judge.  James  W.  Allen  wu 
convicted  in  a  justice's  court  of  a  violatioo  of 
a  city  ordinance,  and  from  a  reversal  by  tk« 
circuit  court  of  the  judgment  of  convictioa  Utt 
city  appeals.  Reversed.  John  R.  Witaoa,  foe 
appellant     Robert  N.  Ogden,  for  respondent 

FULLER.  J.     This  case  and  another,  in  Toll- 
ing identical  issues  of  law  and  fact  between  ite 
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game  parties,  were  snbmitted  together  upon  the 
same  abstract  and  briefs.  An  opinion  has  been 
filed  at  the  present  term  in  the  titber  caae  (67 
N.  W.  835),  and,  for  the  reasons  therein  stated, 
the  judgment  here  appealed  from  is  reyersed. 


GRAHAM  et  al.  t.  SELBIE  et  aL  (Supreme 
0>iirt  of  South  Dakota.  June  17,  1868.)  Ap- 
peal from  circuit  court,  Lawrence  conntr;  A.  J. 
Plowman,  Judge.  Action  by  Clharles  H.  Gra- 
ham and  John  Treber  against  William  Selbie, 
administrator  of  the  estate  of  James  K.  P.  Mil- 
ler, deceased,  and  others.  There  was  judg- 
ment for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. Edwin  Van  Gise,  for  appellants.  Mar- 
tin &  Mason,  for  respondents. 

FULLER,  J.  Between  this  case  and  that  of 
Charles  F.  Graham  arainst  these  defendants, 
decided  at  this  term  (67  N.  W.  831),  there  is  in 
fact  no  material  distinction.  Ruled  by  the  law 
of  that  case,  which  is  in  ail  respects  applicable 
and  controlling,  the  judgment  of  the  trial  court 
is  affirmed. 


KEEN  T.  BOARD  OF  SUFRS  OF  FAIR- 
VIEW  TP.  et  al.  Supreme  Court  of  South 
Dakota.  June  Vi,  18961)  Appeal  from  circuit 
court,  Lincoln  county;  J.  W.  .Jones,  Judge.  Ac- 
tion by  .Tames  Keen  against  the  board  of  super- 
TiBora  of  Fairriew  township,  Lincoln  county, 
and  others,  to  restrain  defendants  from  opening 
a  highway.  From  an  order  vacating  a  tempo- 
rary restraining  order  so  far  as  It  affects  prop- 
erty not  owned  or  controlled  by  the  plaintiff, 
plaintiff  appeals.  Affirmed.  O.  £1.  Giflord,  for 
appellant.     Aikens  &  Brown,  for  respondents. 

FULLER,  J.  This  cross  appeal  by  the  plain- 
tiff from  that  portion  of  an  order  of  the  trial 
court  which  modifies  a  temporary  restraining 
order,  by  vacating  the  same  so  far  as  it  affects 
property  not  owned  or  controlled  by  plaintiff,  is 
ruled  by  a  decision  of  this  court  entered  at  this 


term  (67  N.  W.  623),  in  the  same  action,  on  ap- 
peal by  the  defendants  from  that  portion  of 
said  order  which  restrains  the  defendants  from 
entering  upon  the  premises  of  plaintiff,  for  the 

Eurpose  of  opening  and  constructing  a  public 
igbway  upon  a  section  line.  The  law  upon 
which  ^at  case  was  reversed,  here  applied  as 
it  must  be,  leads  to  an  affirmance  of  that  por- 
tion of  the  order  from  which  this  appeal  was 
taken;  and  it  is  so  ordered. 


STATE  ex  reL  WOOD  t.  SMEDLHY.     (Sn- 

freme  Court  of  South  Dakota.  May  6,  1896.) 
'roceedings  in  the  nature  ef  quo  warranto,  on 
the  relation  of  John  Wood,  against  A.  B.  Smed- 
ley,  to  test  defendant's  right  to  the  office  of  state 
regent  of  education,  and  for  an  injunction  to 
restrain  him  from  exercising  the  duties  of  that 
office.  Denied.  John  Wood,  State's  Atty.,  C. 
S.  Palmer,  and  Mathew  &  Murphy,  for  plaintiff. 
Cheever  &  Hall,  for  defendant. 

CORSON,  P.  J  The  facts  in  this  case  are 
substantial^  the  same  as  in  the  case  of  State  v. 
Sheldon  (S.  D.)  67  N.  W.  613,  except  that  the 
defendant  herein  was  appointed  as  his  own 
successor.  For  the  reasons  stated  in  that  opin- 
ion, the  application  for  an  injunction  Is  demed; 
all  the  judges  concurring. 


KING  et  aL  t.  KOCH.  (Supreme  (3ourt  of 
Wisconsin.  June  19,  1896.)  Appeal  from  cir- 
cuit court,  Milwaukee  county.  Attachment 
proceedings  by  Henry  W.  Kmg  and  others 
against  6.  G.  Koch.  From  an  order  denying 
a  motion  to  set  aside  service  of  the  writ,  and  to 
vacate  an  order  of  sale  made  in  such  proceed- 
ings, defendant  appeals.     Affirmed. 

MARSHALL,  J.  The  same  (]nestions  are 
presented  on  this  apneal  as  in  Shakman  v.  Koch 
(decided  at  this  term)  67  N.  W.  925;  and.  fol- 
lowing that  case,  the  order  of  the  circuit  court 
Is  affirmed. 


End  op  Casks  in  Vou  67. 
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Abandoxunent. 

M  ezeeation,  see  "Execution." 
yt  komeateu,  aee  "Homestead." 


Absence. 


SSect  on  Umltatlaiis, 
tions." 

AbstntotB. 

>f  record  on  appeal,  •••  "Appeal' 


"Limitation  of  Ae- 


Aooident. 

"Negligence"; 


lee  "Carrien"; 
panies." 
It  crossing,  see  "Railroad  Companies.' 


Railroad  Com- 


lee 


Aoddeut  Insurance. 

"Insurance." 


AocompUoe. 

tee  "Criminal  Law." 

\GCGBD  AND  SATISFACTION. 

lee,  also,  "PaTment" ;  "Release  and  Discharge." 

The  harden  is  on  one  seelcing  to  set  aside  a 
ettlement  to  show  that  items  in  dispute  were 
lOt  taken  into  account— Tank  r.  Rohweder 
Iowa)  106. 

Arceptance  of  money  tendered  unconditional- 
y  hfld  not  to  estop  the  creditor  from  suing  to 
ecover  anr  farther  sum  due.— Beckman  t. 
tirchard  (Neb.)  784. 

ETidence  considered,  and  held  insufficient  to 
bow  an  accord  and  satisfaction.— Hennessy  t. 
t.  Paul  Cit7  Ry.  Co.  (Minn.)  636. 


Acconntlng. 


iy  execator  or  administrator, 
and  Administrators." 
a  equity,  see  "Equity." 


■e*  "BlzecDtors 


ACCOUNT  STATED. 

ccoont  boolu  as  eridence,  see  "Eyidence." 
eference  for  examination,  see  "Reference." 

An  acconat  stated  is  an  agreement  determin- 
ig  the  amount  due  between  parties  by  reason 
f  prerious  transactions. — Hendrix  t.  Kirkpat- 
ick  (Neb.)  759. 

An  account  stated  will  support  an  action  for 
le  balance  thereby  shown  to  be  due,  without 
D  express  promise  to  pay.— Hendrix  t.  Kirk- 
iitrick  (Neb.)  76». 


ACKNOWLEDGMENT. 

o  toll  statute,  see  "Limitation  of  Actions." 

An  act  of  an  officer  in  taking  an  aeknowledg- 
lent  of  a  conreyance  is  ministerial.— Horbach 
TyrreU  (Neb.)  486. 


An  acknowledgment  taken  by  an  attorney 
of  the  mortgagee  who  is  a  notary  pnblie  kdd 
Talid. — Haremeyer  t.  Dalin  (Neb.)  489. 

The  fact  that  a  notary  public  is  secretary  and 
treasurer  of  a  oorporaaon  mortgagee,  does  not 
show  him  to  be  a  stockholder  of  the  morteagee, 
and  hence  disqualify  him  from  taking  the  ac- 
knowledgment.—Horbach  T.  Tyrrell  (Neb.)  486. 


ACTIONS. 

See,  also,  "Appearance";  "Continuance";  "Lim- 
itation of  Actions";  "Practice  in  Civil  C!aaes." 

Against  adjoining  landowner,  see  "Adjoining 
Landowners." 

carrier,  see  "Carriera." 

infant,  see  "Infancy." 

street-railroad    company,    see    "Horse    and 

Street  Railroads." 

By  and  against  assignee,  see  "Assignment  for 
Benefit  of  Creditors." 

corporations,  see  "Corporations." 

By  attorney  general,  see  "Attorney  Gieneral." 

By  receiyer,  see  "Receivers." 

By  wife  against  husband,  see  "Husband  and 
Wife." 

Estoppel  to  sue,  see  "Estowel." 

For  assault  and  battery,  see  "Assault  and  Bat- 
tery." 

For  causing  death  by  intoxicants,  see  "Intoxicat- 
ing Liquors." 

For  conversion  of  mortgaged  chattela,  see 
"Chattel  Mortgages." 

For  deposit,  see  "Banks  and  Banking." 

For  killing  animals,  see  "Animals." 

For  price  of  goods,  see  "Sale." 

For  rent,  see  "Landlord  and  Tenant." 

For   wrongful   attachment,    see   "Attachment." 

Injunction  against  prosecution  of  action  in  an- 
other state,  see  "Injunction." 

On  account  stated,  see  "Account  Stated." 

On  bills  and  notes,  see  "Negotiable  Instru- 
ments." 

On  bond,  see  "Bonds." 

of  public  officer,  see  "Office  and  Officer." 

On  contract,  see  "Contracts." 

On  duebill,  see  "Duebills." 

On  policy,  see  "Insurance." 

Particular  actions,  see  "Assault  and  Battery"; 
"Assumpsit"- "Attachment";  "Oeditors*  Bill"; 
"Death  by  Wrongful  Act";  "Deceit";  "Di- 
vorce"; "Ejectment";  "False  Imprisonment"; 
"Injunction**:  "Libel  and  Slander''*  "MaUdons 
Prosecution";  "Mandamus";  Partition": 
"Quieting  Title— Removal  of  Cloud";  "Qui 
Tam  and  Penal  Actions";  "Replevin";  "Spe- 
cific Performance";  'TTrover  and  Conversion." 

To  foreclose  chattel  mortgage,  see  "(Chattel 
Mortga|res." 

To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances." 

A  right  of  action  for  damages  to  a  lot  by  rea- 
son of  the  construction  of  a  railroad  adjoining 
does  not  pass  with  a  conveyance  of  the  lot. — 
Flinckinger  v.  Omaha  Bridge  &  Terminal  Ry. 
C!o.  (Iowa)  872. 

An  action  held  one  to  compel  a  reconveyance 
of  property  absolutely  conveyed  as  security, 
and  not  an  action  for  fraud. — Names  r.  Names 
(Neb.)  751. 
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Se«  "StatatM." 


Acts. 


ABJOININa  liANDOWNIIRS. 

One  who  excavated  his  land  so  near  the  dWi- 
sion  line  that  the  land  of  the  adjoining  owner 
caved  in,  held  liable  for  the  damages  resulting 
therefrom.— Gildersleeve  v.  Hammond  (Mich.) 
519. 

Where  one  excavated  his  land  so  close  to  the 
division  line  that  land  of  the  adjoining  owner 
caved  in,  held,  that  the  latter  was  not  gnilty  of 
contrlbntonr  negligence  in  not  talcing  steps  to 
avoid  the  injury.  —  Gildersleeve  v.  Hammond 
(Mich.)  619. 

Evidence  held  admissible  to  show  that  one 
was  not  guilty  of  contributory  negligence  in 
failing  to  take  steps  to  prevent  bix  land  from 
caving  in  on  account  of  an  excavation  on  land 
of  an  adjoining  owner.— Gildersleeve  v.  Ham- 
mond (Mich.)  619. 

Adjonnunent. 

See  "Continuance." 

Of  court  during  illness  of  juror,  see  "Criminal 
Law." 

Arlmi-niml.rtL'Unn. 

See  "Eixecutors  and  Administrators," 

AdTnlflHionfl. 

Aa  evidence,  see  "Evidence." 

ADUIiTEST. 

On  a  prosecution  for  adultery  the  husband 
of  t^e  woman  with  whom  defendant  committed 
it  may  testify  as  to  his  marriage. — People  v. 
Isham  (Mich.)  819. 

The  complaint,  warrant,  and  information  need 
not  allege  that  complainant  was  defendant's 
wife.— People  v.  Isham  (Mich.)  819. 

An  extrajudicial  confession  by  defendant  of 
his  marriage  htid  insufficient  proof  thereof. — 
People  V.  Isham  (Mich.)  819. 

On  a  trial  for  adultery,  it  is  sufficient  to 
charge  merely  that  sexual  intercoarse  must  be 
proven.— People  v.  Payment  (Mich.)  689. 


See 


AdTancement. 

"Descent  and  Distribution. " 


Adverse  Claims  to  Land. 

See  "Quieting  Title— Removal  of  Cloud." 

AD\rBBSE  POSSESSION. 

See,  also,  "Limitation  of  Actions." 
Of  highways,  see  "Highways." 

Instructions  as  to  what  constitutes  adverse 
possession  hdd  erroneous. — Chabert  v.  Russell 
(Mich.)  902. 

Evidence  of  adverse  possession  held  sufficient 
to  go  to  the  jury.— Chabert  v.  Russell  (Mich.) 
902. 

Evidence  held  insufficient  to  show  adverse 
possession. — Link  v.  ConueU  (Neb.)  475. 

Evidence  held  sufficient  to  show  adverse 
possession  of  unfenced  land.— Dice  v.  Brown 
(Iowa)  263. 

Evidence  held  to  show  title  by  adverse  pos- 
session of  land  previously  granted  to  rolhfoad 


for  right  of  way.— Matthews   t.   X^ake  Stun 
&  M.  S.  Ry.  Co.  (Mich.)  1111. 

Evidence  held  not  to  show  adverse 
sion.— Beaufait  v.  Dolson  (Mich.)  1110. 

Evidence  held  to  show  adverse  poasessioD  of 
grazing  land.— Twohig  v.  Learner   (Neb.)  132. 

A  void  tax  deed  hM  to  afford  color  of  title.- 
Twohig  V.  Leamer  (Neb.)  152. 

Entry  under  a  deed  void  on  its  face  gives  cos- 
structive  possession  of  the  tract  descrfbed  ia 
the  deed.— Miesen  v.  Canfield  (Minn J  632. 

Affidavit. 

In  attachment,  see  "Attachment" 
In  contempt  proceedings,  see  "Contempt" 
Incorporation  in  appeal  records,  see  "AnnesL" 
Of  claim  for  lien,  see  "Mec^nics*  Liena." 
Of  proof  of  loos,  see  "Inmuance." 

Agency. 

See  "Principal  and  Agent." 


AGISTMENT. 

A  lien  of  a  livery  stable  keeper,  nnder  Geo. 
St  1894,  i  6251,  is  snbordinate  to  a  previoosl? 
executed  and  recorded  chattel  mortSMe-- 
Petzenka  v.  Dallimore  (Minn.)  3^. 


Agre&d.  Case. 

See  "Appeal" 

Aider  by  Verdict. 

See  "Pleading." 

Alcoholio  lilqaors. 

See  "Intoxicating  Liquors." 

AUENS. 

Under  Act  22d  Gen.  Assem.  c  8B,  noaief 
dent  aliens  can  acquire  and  hold  Ijuid  by  par- 
chase   only,   and   not   by  devise  or    deaceni.- 
Bnrrow  v.  Burrow  (Iowa)  ZSJ. 


See  "Divorce." 


Alimony. 


Amendment. 

Of  pleading,  aee  "Pleading." 

ANIMAI& 

Killed  or  injured  by  locomotive. 
Companies." 

In  an  action  under  Cod?  1ST3,  S  1485,  Lr 
damages  caused  by  a  dog,  plaintiff  must  shov 
himself  free  from  contributory  negligence.- 
Stuber  v.  Gannon  (Iowa)  105. 


"Railiwi 


See  "Pleading." 


Answer. 


AFFEAIi. 


See,  also,  "Certiorari":  "Error,  Writ  of";  "Kx 

ceptions,  BiU  of:  "New  Trial. 
Costs  on  appeal,  see  "Costa." 
In  criminal  cases,  see  "Criminal  Law." 

Appellate  JnxisdletiaB. 

Under  Laws  1895,  c    6,  i  16,  an  appeal  ir2 
not  lie  from  the  police  court  or  Milwaukee  d:- 
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Tectl7  to  the  nipreine  court— Oity  of  HUwankee 
y.  Siiaons  CWis.)  922. 

The  district  court  held  without  anthorltr  to  re- 
mand an  appeal  from  the  county  judge  sitting 
as  a  justice  for  final  judgment. — Best  t.  Stew- 
art (Neb.)  881. 

A  judgment  dismissing  an  appeal  in  the  dis- 
trict court  must  be  entered  before  an  appeal 
will  lie  to  the  supreme  court. — Field  v.  Great 
Western  Elevator  Co.  (N.  D.)  147. 

—  Appealable  Jndcmenta  and  ovdera. 

An  order  of  a  district  court  setting  aside  the 
Judgment  of  a  county  court  on  error  is  a  final 
order.— Dane  CJounty  Bank  v.  Garrett  (Neb.) 
884. 

An  order  opening  a  judgment  and  permitting 
an  answer  to  be  filed  cannot  be  reviewed  UDtu 
final  judgment. — Merle  &  Heaney  Manuf'g  Oo. 
T.  WaUace  (Neb.)  883. 

An  order  granting  a  petition  of  a  creditor  in 
insolyency  to  file  his  claim  with  the  assignee 
.ifter  the  expiration  of  the  time  limited  is  not 
appealable.— In  re  Nicolin  (Minn.)  986;  Richter 
T.  Merchants'  Nat.  Bank,  Id. 

A  final  judgment  is  necessarr  to  review  an  in- 
terlocutory motion. — Sims  v.  Davis  (Neb.)  765. 

A  mere  judipnent  for  costs  is  not  reviewable 
before  final  judgment — Reynolds  v.  City  of 
Tecnmseh  (Neb.)  782. 

Under  Rev.  St.  8  3069,  as  amended,  an 
order  denying  a  motion  to  make  third  persons 
pnrties  to  a  suit  is  not  appealable. — Smith  v. 
Scott  (Wis.)  706. 

An  order  denying  a  motion  to  dismiss  an  ap- 
peal to  the  supreme  court  Is  not  appealable.— 
Keinhart  v.  Fire  Ass'n  of  Philadelphia  (Wis.) 
701. 

An  order  refusing  to  set  aside  proceedings  un- 
iler  a  writ  of  attachment  is  appealable.— Shak- 
inan  v.  Koch  (Wis.)  925. 

An  order  denying  a  motion  to  fix  a  time  for 
motion  for  new  trial  held  appealable.— Daley  v. 
Korsythe  (S.  D.)  948. 

An  appeal  lies  from  a  judmnent  as  modified 
ns  directed  by  the  supreme  court  on  a  former 
appeal.- Malmgren  v.  Phinney  (Minn.)  649. 

Orders  preliminary  to  a  final  decree  of  par- 
tition, and  involving  the  merits  of  the  case, 
/kW  appealable.— Brown  v.  C!ooper  (Iowa)  378. 

An  appeal  from  an  order  overruling  a  de- 
murrer to  a  written  accusation  against  a  sher- 
iff, under  Rev.  Codes  |  7838,  will  not  lie.— In 
re  McCabe  (N.  D.)  143. 

An  appeal  will  not  lie  from  an  order  by  the 
judge  of  probate  for  the  comniitnieut  of  a 
person  to  an  insane  asylum  as  a  private  pa- 
tient—Sparrow V.  Ingham  Circuit  Judge 
(Mich.)  112. 

An  order  on  a  motion  for  judgment  notwith- 
standing the  verdict  is  appealable.— Kernan  v. 
St  Paul  City  Ry.  Oo.  (Minn.)  71. 

An  appeal  will  not  lie  from  an  order  granting 
or    denying   a  new   trial. — Davison   v.   Brown 

(Wis.)  42. 

Requisites. 

An  exception  to  a  finding  of  fact  or  conclu- 
sion of  law  by  number  is  sufficient  if  the  find- 
ing or  conclusion  involves  only  a  single  prop- 
OBition.— Reinke  v.  Wright  (Wis.)  737. 

An  exception  to  a  finding  by  number  is  suf- 
ficient though  the  finding  joins  several  propo- 
sitions, if  the  finding  as  to  all  is  wrong. — 
Reinke  v.  Wright  (Wis.)  737. 

A  motion  for  new  trial  before  judgment  is 
not  necessary  to  review  error  in  directing  a 
▼erdict— Plankinton  v.  Gorman  (Wis.)  1128. 


In  the  absence  of  a  motion  for  new  trial  be- 
fore judgment,  the  sufficiency  of  the  evidence 
cannot  be  considered.— Plankinton  t.  Ctorman 
(Wis.)  U28. 

Where  notice  was  served  before  any  un- 
dertaking was  executed  or  deposit  made,  and 
no  waiver  was  shown,  the  appeal  was  a  nullity. 
— Bonnell  v.  Van  Clse  (S.  D.)  685. 

Defendants  cannot  on  an  appeal  by  plain- 
tifF,  assign  error  to  the  judgment  unless  they 
serve  notice  of  appeal  therefrom. — Epeneter  v. 
Montgomery  County  (Iowa)  93. 

An  offer  of  waiver  of  a  bond  by  appellee  re- 
fused by  appellant  will  not  confer  jurisdiction. 
— BonneU  v.  Van  CUe  (S.  D.)  685. 

Praotloe. 

An  appeal  from  a  justice  to  a  drcnlt  court 
cannot  be  dismissed  by  appellant  against  ap- 
pellee's objection.— Peterson  v.  Frey  (Mich.) 
974. 

The  trial  de  novo  on  appeal  to  the  district 
is  of  the  same  issues  IrieA  below. — Cobbey  v. 
Buchanan  (Neb.)  176;  First  Nat.  Bank  t. 
Carson  (Neb.)  779. 

Where  the  return  of  a  justice  does  not  show 
whether  the  pleadings  were  written  or  verbal, 
it  will  be  presumed  they  were  verbal. — Kerr  v. 
Bennett  (Mich.)  664. 

Failure  to  appoint  a  guardian  ad  litem  for 
infant  legatees  appealing  from  an  order  allow- 
ing the  executor's  account  held  capable  of  be- 
ing cured  iir  circuit — In  re  Sanborn's  Estate 
(Mich.)  128. 

Whether  the  legatees'  consent  to  the  allow- 
ance of  the  executor's  account  was  procured 
through  fraud  held  not  triable  on  the  account- 
ing in  circliit — In  re  Sanborn's  Estate  (Mich.) 


w 


An  order  of  the  district  court  dismissing  an 
appeal  from  a  coun^  court  does  not  itself  ac- 
complish the  dismissal. — Field  v.  Great  West- 
em  Elevator  Co.  (N.  D.)  147. 

A  motion  for  rehearing  made  more  than  30 
days  after  the  decision  held  made  In  time,  with- 
in Rev.  St  J  8071.— Patten  Paper  Oo.  v.  Green 
Bay  &  M.  (5anal  Ck>.  (Wis.)  432. 

An  amendment  on  appeal  from  a  justice  set- 
ting up  matter  admissible  under  the  original 
pleadings  is  not  error.— Connell  v.  McKett 
(liOch.)  344. 

—  Asslciuaents  of  error. 

Assignments  of  error  not  argued  will  not  be 
reviewed. — Mathews  v.  Herron  (Iowa)  226;  Mc- 
Candless  v.  Hazen  (Iowa)  256. 

An  assignment  of  "errors  at  law  occurring  at 
the  trial  and  duly  excepted  to,"  held  too  indefi- 
nite to  be  considered.  —  Imhoff  v.  Richards 
(Neb.)  483. 

When  assignments  of  error  will  not  be  strick- 
en out,  though  not  filed  within  the  time  re- 
quired by  rules  of  court. — Lundon  v.  Waddick 
(Iowa)  388. 

Where  the  court  made  11  distinct  findings  of 
fact,  and  motion  for  new  trial  was  made  on 
4  grounds,  an  assignment  of  error  that  the 
findings  were  not  justified  by  the  evidence,  and 
that  the  court  erred  in  refusing  a  new  trial,  are 
insufficient. — Mahler  v.  Merchants'  Nat  Bank 
I  (Minn.)  665. 

I  An  assignment  of  error  in  directing  the  ap- 
plication of  proceeds  of  property  is  insufficient 
to  question  the  correctness  of  the  order  to  sell 
the  property,  or  of  the  application  of  the  pro- 
ceeds.— Malmgren  v.  Phinney  (Minn.)  648. 

Where  errors  as  to  instructions  are  assi^ed 
In  groups,  if  one  of  them  was  properly  given, 
the  assignment  should  be  overruled. —Fnirficid 
T.  Kerns  (Neb.)  166;  Newman  v.  Ryne  (Neb.) 
189;   Woodworth  >.  Parrott  (Neb.)  761. 
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Where  there  la  no  aaslgnment  of  error*,  an 
order  sustaining  a  demurrer  will  not  be  review* 
ed.— Marshall  t.  Westrope  (Iowa)  2S7. 

Sufficiency  of  a  general  assignment  of  error 
that  the  Terdict  is  contrary  to  the  law  deter- 
mined.—Casey  T.  Ballon  Banking  Oo.  (Iowa) 
08. 

Be«ord< 

On  error  to  the  district  from  the  county  court, 
the  transcript  must  be  filed  within  a  year. — 
Dane  C!oimty  Bank  t.  Garrett  (Neb.)  884. 

On  appeal  to  the  district  coort,  if  complain- 
ant fails  to  file  a  transcript  within  30  days,  and 
one  is  filed  by  appellee,  the  appeal  ahonld  be 
dismissed  under  Code  CiT.  Proc.  {  1011.— 
Schoonover  ▼.  Saunders  (Neb.)  442. 

Where  the  record  discloses  no  ruling  on  ob- 
jection to  the  introduction  of  eyldence,  an  ex- 
ception thereto  cannot  be  considered.— Nagle 
T.  Fulmer  (Iowa)  369. 

•^—  Neo*«sax7  oontemta. 

On  ai^eal  from  an  order  denying  a  new  trial, 
the  record  need  not  show  a  Jodgment.— Bed- 
ford T.  Kissick  (S.  D.)  609. 

Byidence  on  motion  must  be  preserved  by  bill 
of  exceptions,  to  obtain  a  review.— First  Nat. 
Bank  v.  Carson  (Neb.)  779. 

A.  review  of  the  evidence  cannot  be  had 
in  the  absence  of  a  bill  of  exceptions.— West- 
em  Gravel  Co.  v.  Gauer  (Neb.)  150;  Winters  v. 
Means  (Neb.)  155;  McKenna  v.  Dietrick  (Neb.) 
181. 

The  correctness  of  the  abstract  cannot  be 
attacked  in  argument. — McFarland  v.  City  of 
Muscatine  (Iowa)  233. 

Necessity  of  abstract  of  record  even  when 
the  rule  requiring  printed  abstracts  and  argu- 
ments is  suspended. — State  v.  Warner  (Iowa) 
250. 

The  abstract  need  not  contain  the  evidence  in 
fall  by  question  and  answer.— Bedford  v.  Kia- 
■ick  (S.  D.)  609. 

An  appellant  is  noi  required  to  recite  In  his 
abstract  the  exceptions  reserved  on  tiie  trial. — 
Peart  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S.  D.) 
837. 

The  bill  of  exceptions  will  not  be  looked  into 
on  appeal  except  to  settle  a  disasreement  be- 
tween abstracts.— Peart  v.  Clhicago,  M.  &  St. 
P.  Ry.  Co.  (S.  D.)  837. 

Affidavits  used  in  evidence,  to  be  available 
on  appeal,  must  be  embodied  in  the  bill  of  ex- 
ceptions.— Norfolk  Nat.  Bank  v.  Job  (Neb.) 
781. 

To  obtain  judgment  on  the  pleadings  on  ap- 
peal, the  pleadings  must  be  copied  into  the  tran- 
script.— ^Lewis  Inv.  Co.  v.  Boyd  (Neb.)  456. 

If  the  record  shows  a  reply  to  have  been 
filed,  though  it  be  not  contained  in  the  record, 
the  averments  of  the  answer  cannot  be  taken 
as  true. — Lewis  Inv.  Co.  v.  Boyd  (Neb.)  456. 

The  particular  rulings  on  evidence  complain- 
ed of  must  Ite  referred  to  in  the  petition  in  or- 
der to  obtain  a  review  thereoi. — Cobnrn  v. 
Watson  (Neb.)  171. 

A  ruling  on  a  motion  will  not  be  reviewed 
where  the  record  shows  neither  rbe  motion 
nor  the  proofs  submitted  in  support  ihercof. — 
Hudson  V.  Pennock  (Neb.)  188. 

An  order  granting  a  new  trial  for  newly-dis- 
covered evidence  set  aside,  the  record  showing 
no  affidavits  filed  in  support  of  the  motion.— 
W^heeler  v.  Russell  (Wis.)  43. 

—'  ObJ««tioaa  valatliis  to  1>ill  of  axoep- 
tloaa. 

If  the  bill  of  exceptions  has  been  quashed, 
questions  of  evidence  cannot  lie  examined. — 
Seed  V.  Rice  (Neb.)  459. 


A  motion  to  correct  a  bill  of  exeeptiona  br 
snpplyingomittt.'d  evidence  will  not  oe  enter- 
tained.—Warner  V.  Hutchin*  (Neb.)  745. 

Where  the  bill  of  exceptions  shows  that  ma- 
terial evidence  has  been  omitted,  the  judg- 
ment will  not  be  reversed  for  inanfficieDcy  of 
proof.— Warner  v.  Hutchins  (Neb.)  745. 

On  appeal  from  an  order  denying  a  motioii  to 
fix  a  tune  for  a  motion  for  a  new  trial,  a  b:B 
of  exceptions  is  not  necessary. — Daley  ▼.  For- 
sythe  (S.  D.)  948. 

Necessity  to  file  bill  of  exceptions  within  the 
time  allowed  for  that  purpose  in  a  proceeding, 
nnder  Code,  i  3092,  to  enforce  executiua 
against  the  land  of  a  decedent. — Drake  v.  Fnl- 
liam   (Iowa)  225. 

Review. 

Questions  determined  on  a  former  ap|»eal 
become  the  law  of  the  case. — Oobum  t.  Wat- 
son (Neb.)  171;  Brown  v.  Pontiae  *«".  Co. 
(Mich.)  546;  Same  v.  Meanard  Min.  Ox.  Id.; 
Fuller  V.  Cunningham  (Neb.)  879. 

The  grant  of  a  new  trial  is  within  the  discre- 
tion of  the  court- Lnndon  v.  Waddick  (Iowa) 
388. 

A  presumption  hdd  to  arise  from  the  record 
that  plaintiff  assented  to  the  entry  of  a  judg- 
ment in  his  favor. — Spaulding  v.  Johnson  (Neb.) 
874. 

Where  the  record  on  appeal  does  not  porport 
to  contain  the  evidence,  such  facts  will  l>e  pre- 
sumed, if  within  the  issues,  as  will  support  die 
judgment  of  the  trial  court.  —  McKennett  v. 
Barringer  (S.  D.)  622. 

Proceedings  below  are  conclusively  presumed 
to  have  been  regular,  in  the  absence  of  aiiy 
showing. — American  Inv.  Co.  v.  McGrecor 
(Neb.)  785. 

It  will. be  presumed  that  objections  to  eri- 
dence,  the  mlings  on  which  did  not  appear,  weie 
overruled,  the  evidence  being  necessary  to  tiie 
finding.— Reichert  t.  Neuser  (Wis.)  939. 

In  the  absence  of  a  settled  case  or  bill  of  ex- 
ceptions, it  is  presumed  that  interest  was  prop- 
eih  allowed.— Woodbridge  v.  Sellwood  (3£na) 


erly 
799. 


Objections  to  competency  of  jurors  cannot 
be  reviewed,  if  not  raised  in  the  motS<Mi  for 
new  trial.— Mengedoht  v.  Von  Dorn  (Neb.)  S& 

The  burden  of  showing  error  is  on  appel- 
lant—Bowers V.  Mississippi  &  Rom  Rirer 
Boom  Co.  (Minn.)  362. 

Where  a  new  trial  was  granted  on  the 
ground  that  the  court  erred  in  submitting  a  cer- 
tain issue  at  all,  it  cannot  be  urRed  by  ap- 
pellee, on  an  appeal  from  that  order,  that  it 
was  properly  granted  for  error  in  the  charge  it- 
self.—Stuber  V.  Gannon  (Iowa)  105. 

The  appellate  court  has  jurisdiction  to  review 
the  merits  of  a  case  wherein  the  conrt  rea- 
dered  judgment  on  motion  by  defendant,  at  tlie 
close  of  plaintiff's  evidence. — McGlain  v.  Cap- 
per (Iowa)  102. 

The  supreme  conrt  will  not  pass  on  the  n- 
lidity  of  an  order  of  the  county  conrt  witi 
reference  to  the  disposition  of  the  assets  of  a 
decedent's  estate,  unless  presented  for  reriew 
by  a  direct  proceeding. — ^Fitagerald  v.  Fitr 
gerald  &  Mallory  (3on8t  Go.  (Neb.)  158. 

•^—  Ohjestloma  not  vaiaed  helafr. 

An  objection  not  raised  below  will  not  l« 
considered.— Gates  v.  ParmlyfVns.)  739;  Wooi- 
bridge  V.  Sellwood  (Minn.)  799;  Fuller  v.  Can- 
ningham  (Neb.)  879. 

Objections  not  raised  by  proper  exceptimi  va 
the  trial  will  not  be  considered. — Casey  v.  Bil- 
lon Banking  Oo.  aowa)  98. 
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The  BOffidener'  of  the  petition  to  atate  a 
cause  of  action  may  be  chaJleiiKed  on  appeal.— 
Sage  y.  City  of  PlattnnoTith  (Neb.)  465. 

An  objection  cannot  be  first  raised  on  appeal 
that  an  instruction  makea  a  statement  of  fact. 
—Wolf  T.  Holton  (Mich.)  1062. 

Irregnlaritiea  in  procedure  are  waived  br 
failure  to  object— Safford  ▼.  Board  of  Health 
of  Cit7  of  Detroit  (Mich.)  fCM. 

A.  party  cannot  predicate  error  on  a  atate- 
tnent  yolunteered  by  hia  own  witneaa,  which  he 
did  not  ask  to  have  stricken  out. — Lindner  t. 
St.  Paul  Fire  &  Marine  Ins.  (3o.  (Wis.)  1125. 

An  objection  that  there  is  a  variance  be- 
tween the  pleading  and  the  findings  cannot  be 
first  urged  on  appeal. — Milroy  y.  Chicago,  M. 
ik  St.  P.  Ry.  Co.  (Iowa)  276. 

—  Welslit  and  avAelency  of  erldenoe. 

The  fact  that  a  greater  number  of  witnesses 
testified  in  favor  of  plaintiff  in  error  does  not 
require  a  reversal. — Fremont,  E.  &  M.  V.  R. 
Co.  T.  French  (Neb.)  472. 

Evidence  Arid  to  sustain  a  verdict  in  replevin. 
Jacobs  V.  St  Joseph  Milling  Co.  (Neb.)  884. 

Evidence  held  tc  sustain  findings  in  an  action 
for  services. — Armstrong  v.  Wood   (Neb.)   886. 

Evidence  Tteld  sufficient  to  sustain  an  order 
allowing  a  rnardian'a  accoimt— Saling  v.  Sal- 
ing  (Neb.)  17a 

Evidence  held  insufficient  to  show  that  the 
Talue  of  a  bouse  taken  by  plaintitC  was  $750. — 
West  V.  <3ity  of  Omaha  (Neb.)  439. 

A  finding  will  not  be  set  aside  where  there 
was  not  a  clear  preponderance  of  the  evidence 
against  it— Loeb  v.  O'Brien  (Wis.)  415. 

Where  evidence  on  motion  is  confusing,  so 
that  it  cannot  be  determined  wliether  there  was 
error  in  overruling  it,  the  ruling  will  be  sus- 
tained.—Haley  V.  McCiarty  (Neb.)  857. 

Where  there  is  evidence  to  sustain  a  verdict, 
it  will  not  be  set  aside,  though  the  court 
might  have  found  differently.— Fairfield  v. 
Kerns  (Neb.)  166. 

A  verdict  not  clearly  against  the  weight  of 
the  evidence  will  not  be  disturbed. — Fuller  v. 
Cunningham  (Neb )  879. 

Judgment  on  conflicting  evidence  will  not  be 
disturbed.- Kerr  v.  Comdl  (Neb.)  886;  Stone  t. 
Campbell  (Mich.)  1103. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.- Kpoeiiler  v.  Long  (Neb.)  856;  City 
of  Omaha  v.  Coombe  (Neb.)  885. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed.  —  CaRey  v.  Ballon  Banking  Co. 
(Iowa)  98;  Baylis  v.  Parmele  (Neb.)  448;  liCek 
V.  Chesley  (Iowa)  580;  Wood  worth  v.  Parrott 
(Neb.)  761;  Ayers  v.  Tenney  (Neb.)  765;  Pain- 
ter V.  Ledyard  (Mich.)  901;  Basting  v.  Northern 
Trust  Co.  (Minn.)  1017;  Beaufait  v.  Dolson 
(Mich.)  1110. 

An  order  discharging  an  attachment,  based 
on  conflicting  evidence,  will  not  be  disturbed 
on  appeal— (jreneva  Nat  Bank  y.  Bailor  (Neb.) 
865. 

^__  Hannleaa  anmr. 

Error  in  directing  the  Jnry  to  return  a  ver- 
dict for  one  dollar  was  immaterial  where  plain- 
tifT  was  not  entitled  to  substantial  damages  un- 
der the  evidence.— Jensen  v.  Chicago  G.  W.  Ry. 
Co.  (Minn.)  631. 

Where  an  insufficient  reason  is  given  in  an 
order  granting  a  new  trial,  the  order  will  not 
be  reversed  if  there  were  errors  authorizing 
such  new  trial. — Morrow  v.  St  Paul  City  Ry. 
Co.  (Minn.)  1002. 

Error  in  the  admission  of  Immaterial  evidence 
will  not  be  considered. — Donovan  t.  Chicago 
*  N.  W.  By.  Co.  (Wia.)  721. 


Brroneotis  exdoaion  of  evidence  keid  harm- 
less, the  same  facta  being  shown  by  other  te»- 
timony.— MiUer  v.  Jurcsyk  (Mich.)  898. 

Error  in  ezdnsion  of  a  bill  of  sale  held  harm- 
less where  oral  evidence  as  to  its  contents  was 
Bubawoaently  admitted.— Jenaen  v.  Bowles  (S. 

Error  in  admitting  declarations  of  defendant 
in  garnishment,  made  after  he  had  assigned 
the  right  to  the  fund  garnished,  held  harmless, 
in  view  of  a  charge  by  the  court — Muncey  v. 
Sun   Ins.  Office  (Mich.)  562. 

Though  a  particular  car  of  fruit  be  contract- 
ed for,  assessing  damages  for  nondelivery  on 
the  basis  of  the  amount  in  an  ordinary  car  ia 
harmless  error.— Seefeld  v.  Thacker  (Wis.) 
U42. 

Where  a  fact  is  clearly  established,  errone- 
ous admission  of  additional  testimon;f  is  with- 
out prejudice. — Darnall  v.  Bennett  (Iowa)  273. 

Error  in  permitting  a  witneas  to  give  his 
recollections  of  the  evidence  of  a  deceased 
witness  at  a  former  trial,  without  foundation 
having  been  laid  therefor,  held  harmless. — 
TwohTg  v.  Leamer  (Neb.)  162. 

Party  cannot  complain  of  evidence  elicited 
by  his  own  question. — Nagle  v.  Fulmer  (Iowa) 
369. 

When  possibb  error  in  introduction  of  evi- 
dence is  without  prejudice. — Nagle  v.  Fulmer 
(Iowa)  369. 

Possible  error  is  cured  by  limiting  evidence 
to  a  purpose  which  could  not  have  injured  the 
adverse  party.— Runnella  v.  Village  of  Pentwa- 
ter  (Mich.)  668. 

Svpessodeaa. 

A  supersedeas  bond  from  a  decree  awarding 
alimony  must  be  double  the  amount  of  such  de- 
cree, under  Code  Civ.  Proc.  {  677,  subd.  1.— 
State  V.  Cornish  (Neb.)  481. 

In  the  absence  of  statutory  provision,  the 
court  may,  in  its  discretion,  allow  a  superse- 
deas.— Home  Fire  Ins.  Co.  v.  Dutcher  (Neb.) 
766. 

An  order  appointing  a  receiver  pendente  lite 
cannot  be  superseded,  as  a  matter  of  right, 
pending  an  appeal  from  that  order. — Home  Fire 
Ins.  Co.  y.  Dutcher  (Neb.)  766. 

An  order  appointing  a  receiver  of  real  prop- 
erty in  aid  of  foreclosure  proceedings  ia  not  an 
order  directing  the  delivery  of  possession  of 
real  property,  within  Code  Oiv.  Proa  {  677, 
subd.  3,  relating  to  supersedeas. — Home  Fire 
Ins.  Co.  y.  Dutcher  (Neb.)  766. 

An  appeal  does  not  operate  as  a  supersedeas, 
except  as  provided  by  statute. — Home  Fire  Ins. 
C!o.  y.  Dutcher  (Neb.)  766. 

Deolaleii. 

When  trial  court  will  not  be  reversed  for 
failure  to  award  nominal  damagea. — Roberta  v. 
Minneapolis  Threshing-Macfa.  Co.  (S.  D.)  607. 

Appeal  held  to  be  frivolous.— Wagar  v.  Bow- 
ley  (Mich.)  512 

Where  a  variance  between  the  pleading  and 
proof  has  not  misled  the  adverse  party,  the 
court  will  affirm  and  remand  the  cause,  with 
directions  to  allow  the  pleading  to  be  amended 
to  conform  with  the  proof. — Adams  v.  (jastle 
CMinn.)  637. 

A  remittitur  on  affirmance  on  writ  of  error 
restores  the  trial  court  to  its  Jurisdiction  of  the 
cause.— Reynolds  v.  Newaygo  Circuit  Judge 
(Mich.)  629. 

On  affirmance  of  a  judgment  on  questions  of 
law,  and  remittitur,  it  is  in  the  discretion  of  the 
trial  court  to  grant  a  new  trial,— Reynolda  ▼. 
Newaygo  Circuit  Judge  (Mich.)  629. 
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An  order  irrantinK  a  new  trial  will  aeldom  be 
reversed  on  appeal.— Xhompaon  t.  Ulrlkvon  (S. 
D.)  626. 

APPEARANCE. 

By  appearing,  defendant  submits  himself  to 
the  jnnsdiction  of  the  court.— Danlap  t.  Byers 
(Mich.)  1067. 

When  motion  to  set  aside  a  Judgment  waives 
defects  in  or  want  of  service  of  process.— Gil- 
bert-Arnold Land  Co.  ▼.  City  of  Superior  CWis.) 
38. 

The  widow  and  the  heirs  of  a  decedent,  not 
made  parties  to  a  proceeding  for  the  appoint- 
ment of  an  administrator,  mm  to  have  waived 
notice  thereof  by  appearance.— Spencer  v.  Wolf  I 
(Neb.)  858. 

One  who  atipeara  and  contests  an  application  I 
for  an  administrator  cannot  complain  that  the ' 

notice  was  insufficient.— In  re  Brooks'  Estate   By  mutual  company,  see  "InsnranM." 
(Mich.)  976.  '^'  •-— » flT^'^ ^„_  .__ 


VaUdMy  of  an  arrest  Md  not  affected  by  Oe 
fact  that  the  person  was  already  in  aoataij 
for  the  same  offense  under  inralid  proceed- 
ings.—People  T.  Payment  (Hidi.)  S8B. 

ASSAUIiT  ANJ}  BATTERT. 

Abusive  lancuace  hdd  not  to  relieve  an  as- 
sailant from  Tiabui^  for  actual  damages  of 
his  assault.— Irlbeck  v.  Bierl  (Iowa)  400. 

Ehrror  in  admitting  evidence  of  the  amount  of 
the  fee  plaintiff  gave  his  attorney,  though  i: 
was  snbseqnently  stricken  out,  hdd  prejndidsL 
—Irlbeck  v.  Bi«rl  aowa)  400. 

ESvidence  hM  to  justify  a  verdict  for  plaiD- 
tiff,  in  an  action  for  assault — Mengedoht  r. 
Von  Dorn  (Neb.)  85& 

Assessinant. 


Applicatton. 

For  change  of  venue,  see  "Oiminal  Law." 
For  continuance,  see  "(jontinuance." 
For  insurance,  see  "Insurance." 
For  new  trial,  see  "New  Trial." 

Appointment. 

Of  executors  and  administrators,  see  "Bxecutors 

and  Administrators." 
Of  recover,  see  "Receivers." 

AppralBaL 

Of  mortgaged  property  at  foreclosure  sale,  see 
"Mortgages." 

Appropriation. 

See  "States  and  State  Officers." 


ABBTTILATION  AND  AWABS. 

To  set  an  award  aside  for  mistake  or  fraud, 
it  must  be  shown  that  but  for  it  the  award 
would  have  been  different — Tank  T.  Sohweder 
(Iowa)  106. 

An  agreement  to  submit  to  two  arbitrators 
by  whom  an  umpire  was  to  be  chosen  on  mat- 
ters of  difference,  htU  not  to  authorize  one  ar- 
bitrator and  the  umpire,  without  showing  of  dif- 
ference, to  return  a  conclnsive  award. — Manu- 
facturers' &  Builders*  Fire  Ins.  Co.  v.  Mullen 
(Neb.)  445. 

Argxuuent  of  Counsel. 

See  "Crindnal  Law." 

Arraignment. 

See  "Criminal  Law." 

ASBEST. 

See,  also,  "BaU";  "  Criminal  Law." 

The  voluntary  discharge  by  plaintiff  of  de- 
fendant from  arrest  does  not  exempt  defendant 
from  a  second  arrest  in  another  action  for  the 
same  cause.— Breckon  v.  Ottawa  Circuit  Jndge 
(Mich.)  906. 

The  right  to  discharge  from  arrest  on  capias 
on  the  ground  of  another  action  pending  must 
be  set  up  by  plea  in  abatement. — Breckon  v.  Ot- 
tawa Circuit  Jndge  (Mich.)  906. 


Of  benefits  aiuinf:  from  public  imjiiDvemeati, 

see  "Municipal  Cjorporations." 
Of  taxes,  see  "Taxation." 

Assignee. 

See  "Assignment  for  Benefit  of  Creditors." 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Crediton." 
Of  chattel  mortgage,  see  "Chattel  Mortgages." 
Of  oonunerdal  paper,  see   "Negotiable  Lutni- 

ments." 
Of  error,  see  "Appeal." 
Of  ferry  lease,  see  "Ferry." 
Of  mortgage,  see  "Mortgages." 
Of  policy,  see  "Insurance. 
Of  right  of  entry  for  breach  of  condition  ia 

lease,  see  "Landlord  and  Tenant" 

An  order  attached  to  an  account  directing  its 
payment  to  a  third  person  on  delivery  operate* 
as  an  assignment  of  the  account  though  not 
accepted  by  the  debtor. — Union  Iron  Works  t. 
Kilgore  (Minn.)  1017. 

A  debtor  cannot  defend  an  action  by  an  as- 
signee of  the  claim  against  him,  on  the  grouiMi 
that  the  assignment  was  gratuitous. — Goe  r. 
Hinkley  (Mich.)  915. 

A  second  assignment  of  a  contract  held  voic 
between  the  assignee  and  the  orijrinal  party 
to  the  contract  for  want  of  mntnajity. — Jack- 
son V.  Sessions  (Mich.)  SIB. 


ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,  "Insolvency." 

A  tax  is  not  a  debt,  within  the  statntea  dis- 
charging debts  by  voluntary  aasianunent— Ic 
re  Assignment  of  RiddeU  (Wis.)  1135. 

The  court  should  order  dividends  paid  by  as 
assignee  in  accordance  with  the  legal  rights  cf 
the  creditors  as  shown  by  their  proofs. — In  re 
Carter  (Iowa)  239;  State  Bank  of  Keokuk  v. 
Irwin,  Id. 

The  holder  of  a  note  executed  by  a  partnn^ 
ship  and  its  members  individtudly,  in  case  of 
their  assignment,  is  entitled  to  dividends  froia 
both  firm  and  individual  estates.— In  re  Cartt* 
(Iowa)  239;  State  Bank  of  Keokuk  v.  Irwis. 
Id. 

Reaaiaites  anil  TalUUty. 

What  constitutes  insolvency  ander  Oode,  | 
2115.— McOandless  v.  Hasen  (Iowa)  25& 

A  fraudulent  disposition  of  a  part  of  the 
property  will  not  render  the  assignment  void. 
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■o  as  to  impair  the  title  of  the  aasiKnee  to  the 
remainder.— Deere,  Wells  &  Co.  t.  Losey  (Neb.) 
462. 

In  an  action  to  bold  an  assignee  as  garnishee, 
immaterial  errors  in  the  deed  of  assignment 
will  not  render  it  void.— Deere,  Wells  &  Co. 
V.  Lkmc?  (Neb.)  462. 

An  assignment  regnlar  on  its  face  cannot  t>e 
attacked  ooUateraliy.— McCandless  ▼.  Hazen 
(Iowa)  356. 

An  assignment  after  garnishment  proceed- 
ings JtM  a  voluntary  assignment. — Hawkins  t. 
Ireland  (Minn.)  78. 

XKe  aaalsnae. 

Unless  the  assignee  signs  a  bond  doly  ex- 
ecuted, the  assignment  is  void. — John  V.  Far- 
well  Co.  V.  Arthur  (Wis.)  20. 

An  assignee  of  an  insolvent  firm  cannot  sae  to 
readi  inffividnai  assets  of  a  former  member  of 
the  firm.— Michigan  Trust  Co.  v.  Webber  (Mich.) 
811. 

Assignee  must  pay  taxes  on  assigned  estate 
before  declaring  dividends. — In  re  Assignment 
of  RiddeU  (Wis.)  1136. 

ASSUMPSIT. 

Election  to  sae  hi  assumpsit,  see  "Election  of 
Remedies." 

Assumpsit  for  pnrdiase  price  is  a  bar  to  re- 
plevin of  articles,  though  the  action  in  assump- 
Bit  was  voluntarily  discontinued  l>efore  judg- 
ment.—Cooper  V.  Smith  (Mich.)  516. 

Right  of  plaintiff  to  recover  money  paid  by 
bis  agent  for  goods  sold,  but  not  delivered,  de- 
termined.—Bearce  V.  Fahmow  (Mich.)  318. 

T*lrnJ<ng  and  erllemcM. 

A  com^aint  on  an  account  to  which  an  ex- 
hibit was  attached  held  sufficient  on  geneiai  de- 
murrer.—McArthur  V.  H.  T.  Clarke  Drug  Co. 
(Neb.)  861. 

Failure  to  object  to  an  account  rendered  is  ad- 
missible to  b1m>w  acknowledgment  of  its  cor- 
reetness.- Hendrix  v.  Klrkpatrick  (Neb.)  759. 

Bvidence  examined^  and  hdd  to  sustain  a 
judgment  for  plaintiff. — Home  Fire  Ins.  C!o.  v. 
Arthnr  (Neb.)  440. 

Defendant  having  asserted  that,  in  the  collee- 
tion  of  a  policy  for  another  person,  he  was  act- 
ing also  for  the  benefit  of  triaintiff,  it  was  proper 
to  permit  defendant  to  be  interrogated  as  to 
hia  agreement  with  said  person,  in  an  action  to 
recover  the  proceeds  of  a  policy  collected  by 
defendant  for  pliantiff.— Dillon  v.  Pinch  (Mich.) 
U13. 

On  an  issue  as  to  whether  there  was  an  ex- 
press contract  for  defendant's  services,  evidence 
as  to  their  value  was  immaterial.— Dillkn  t. 
Pinch  (Mich.)  1113. 

In  order  to  recover  for  services  rendered 
while  a  member  of  the  family,  held  that  an 
expectation  of  compensation  mnst  be  shown. — 
Tank  v.  Rohweder  (Iowa)  106. 

ABSiimption  of  Debt. 

By  incoming  partner,  see  'Tartnerslilp.'* 

AMomptlon  of  Blska. 

See  "Master  and  Servant" 

ATTAOHMJfiJirr. 

See,  alao,   "Execution";  ''Bzemptions";  "Qar- 
nisliment." 

Evidence  in  an  attachment  on  the  ground  that 
defendant  is  disposing  of  his  property  with  in- 
tent to  hinder  creditors  examiBed,  and  held  in- 


sufficient to  sustain  a  judgment  dissolving  tha 
attachment.— ELingman  v.  Weiser  (Neb.)  941. 

Title  acquired  by  an  unrecorded  deed  held  su- 
perior to  that  obtained  under  attachment  levied 
after  the  deed  was  made.— Robiin  v.  Palmer 
(a  D.)  948. 

A  finding  that  defendant  in  attachment  was 
not  injured  by  its  wrongful  levy  held  sustain- 
ed by  the  evidence. — Tank  v.  Rohweder 
(Iowa)  106. 

A  claimant  of  attached  property  who  exe- 
cutes a  bond  to  the.  sheriff  under  Code  Civ. 
Proc.  I  206,  is  estopped  after  judgment  of  sale 
against  the  debtor  to  assert  titie  in  himself.— 
Cooper  V.  Davis  Mill  Co.  (Neb.)  178. 

Evidence  held  not  to  show  that  defendant 
fraudnlently  contracted  the  debt  on  which  the 
action  was  instituted.— Geneva  Nat  Bank  v. 
Bailor  (Neb.)  865. 

When  the  facts  stated  in  the  affidavit  are  de- 
nied on  motion  to  dissolve,  the  burden  is  on 
plaintiff  to  prove  them. — Geneva  Nat  Bank  v. 
Bailor  (Neb.)  865. 

Under  Rev.  St  }  2732,  plaintiff  in  attachment 
is  not  required  to  sign  the  I>ond. — Sliakman  v. 
Koch  (Wis.)  925. 

An  order  of  sale  of  attached  property  as  per- 
ishable, nnder  Rev.  St  g  2740,  will  not  be  set 
aside  on  motion  after  the  proceedings  therpun- 
der  are  practically  concluded.— Shakman  v. 
Koch  (Wis.)  925. 

Under  0>de,  I  2966,  a  writ  issued  on  Satur- 
day should  be  served  before  one  issued  on  Sun- 
day following,  on  the  filing  of  a  petition  au- 
thorising service  of  the  former  on  Snnday.— 
Richards  v.  Sclireiber,  Concbar  &  Westphal 
Ck>.  (Iowa)  569. 

Under  Code,  §  2952,  service  of  a  writ  of  at- 
tachment issued  on  another  day  than  Sundav 
may  be  made  on  Sunday.— Richards  t.  Schrei- 
ber.  Conchar  St  Westphal  Co.  (Iowa)  669. 

ATT0BNE7  AND  ClilENT. 

Advice  of  counsel  as  a  defense,  see  "Malicious 
Prosecution." 

Argum«it  of  counsel,  see  "TriaL" 

Champertous  contract  of  attorney,  lee  "Cham- 
perty and  Maintenance." 

Estoppel  of  attorney  to  assert  titie,  see  "Estop- 
pel. 

Lubility  of  infant  for  legal  advice,  see  "Infancy." 

Privileged  communications  between,  see  "Wit- 
ness." 

Pnnishment  of  attorney  for  contempt  see  "Con- 
tempt" 

Taxation  of  attorney's  fee  as  costs,  see  "Costs." 

In  making  a  contract  for  services  as  attor- 
ney, by  persons  between  whom  the  relation  of 
attorney  and  client  does  not  then  exist,  the 
parties  deal  with  each  other  at  arm's  length.— 
Dockery  v.  McLellan  (Wis.)  733. 

Respondent  in  disbarment  proceedings  is  not 
enlitied  to  a  jury  triaL — In  re  Shepard  (Mich.) 
971. 

Charges  against  an  attorney  construed,  and 
htid  Bufficientiy  specific,  and  to  show  legal 
ground  for  disbarment— In  re  Shepard  (Mich.) 

An  order  to  show  cause  why  an  attorney 
should  not  t>e  disbarred  may  issue  on  chaiges 
filed  by  ttie  prosecuting  attorney  and  vetuied 
by  information.— In  re  Shepard  (Mich.)  971. 

An  attorney  cannot  be  disbarred  as  abnnish- 
ment  for  contempt— State  v.  Root  (N.  D.)  590. 

ATTOBNET  GENEBAL. 

The  attorney  general  may  sue  to  restrain  a 
corporation  from  exercising  its  rights  for  mis- 
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■Mr,  thongh  the  pabBe  examiner  has  filed  with 
him  no  ■tatement  ihowing  a  TielatioB  of  law 
by  the  corporation.— State  t.  American  SavinKs 
ft  Loan  Aas'n  (Misn.)  1. 

AttozTunezit. 

See  "Landlord  and  Tenant" 

Authentication. 

0<  bill  of  excepdona,  aee  "^bcceptiona,  Bm  of 

BAIL. 

A  procedendo  on  an  afBrmanee  of  jndgment, 
nnder  Code,  H  4641-1546,  Md  innffident  to 
^ve  the  court  jarisdiction  to  forfeit  defend- 
ant's bail  bond.— State  t.  McBntoifl  (Iowa) 
272. 

BAHJOINT. 

The  trainer  of  a  borae  is  entitled  to  a  lien 
at  common  law  for  the  serTicea  rendered. — 
Scott  T.  Mercer  (Iowa)  108. 

Bankmptcy. 

See  "Asaleament  for  Benefit  of  Crediton";   "In- 
BolTencT?' 

BANKS  AND  BANKENQ. 

In  an  action  to  recover  a  deposit  made  in  the 
name  of  an  agent,  held  that  the  bank  was  eq- 
oitably  estopped  from  setting  ofF  as  acainst 
it  notes  of  the  principal.— Fitsgerald  t.  State 
Bank  of  Dnluth  (Minn.)  361. 

Under  Oen.  St.  1884,  »  6800-6903,  a  credit- 
or of  an  insolTent  banking  corporation  maj 
maintain  an  action  in  behalf  of  himself  and 
other  creditors,  though  he  has  not  obtained  a 
Jndgment  at  law.— American  SayizigB  ft  Loan 
Ass'n  T.  Farmers'  ft  Merchants'  State  Bank 
(Minn.)  800. 

Where  an  interrening  creditor,  in  an  action 
to  wind  np  ac  insoWent  banking  corporation, 
is  granted  leave  to  bring  in  the  stockholders, 
the  defendant  corporation  need  not  be  again 
summoned.  —  Palmer  v.  Bank  of  Zumbrota 
(Minn.)  883:  Same  v.  George.  Id.:  Thacher  t. 
Woodbury,  Id. 

Plaintiff,  in  an  action  to  wind  up  an  tnaol- 
vent  banking  corporation,  cannot  amend  his 
complaint  Co  bring  in  the  stockholders,  after 
another  creditor  has  intervened  for  that  pur- 
pose.—Palmer  ▼.  Bank  of  Zumbrota  (Minn.) 
883;  Same  v.  Oeorge,  Id.;  Thacher  y.  Wood- 
bury, Id. 

No  formal  order  is  required  to  make  Interven- 
mg  creditors  of  an  insolvent  banking  corpora- 
tion parties  to  an  action  to  wind  up  the  corpo- 
ration.—Palmer  T.  Bank  of  Zumbrota  (Minn.) 
883;  Same  v.  George,  Id.;  Thacher  t.  Wood- 
bury, Id. 

Error  in  requiring  a  receiver,  in  an  action  to 
wind  up  an  insolvent  banking  corporation,  to 
bring  suit  against  the  stockholders,  held  harm- 
IfBS  error.  —  Palmer  v.  Bank  of  Zumbrota 
(Minn.)  893;  Same  v.  George,  Id.;  Thacher  v. 
Woodbury,  Id. 

A  creditor  may,  in  in  action  to  wind  up  an 
Insolvent  banking  corporation,  intervene  and 
have  the  stockholders  brought  in  on  an  ex  parte 
application.  —  Palmer  v.  Bank  of  Zumbrota 
(Minn.)  883;  Same  v.  George,  Id.;  Thacher  v. 
Woodbnry,  Id. 

A  complaint  by  an  intervening  creditor,  in  an  [ 
action  to  wind  up  an  insolvent  bunking  corporar  { 


tion,  for  the  bringing  in  of  stoekhoMen,  Ml 
sufficiently  to  allege  that  the  bank  was  ad- 
judged insolvent— Palmer  v.  Bank  of  Znm- 
brota  QSinu.)  883:  Same  r.  Geotse,  Id.;  O^iaci)- 
•r  T.  Woodbnry,  Id. 

Battery. 

See  "Assanlt  and  Battery." 


Benefits. 

_ ,_blic 

ipal  Coiporanons." 

Bequest. 


Arising  from  public  improvements. 


•Vimie- 


See  "Wills." 

Best  and  Secondary  EvlSeatice. 

See  "Evidence." 

Bill  of  Exceptions. 

See  "Aweal";    "Exceptions,  Bill  of," 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Blasting. 

See  "Negligence." 

Bona  Fide  PurchaseTS. 

See  "Vendor  and  Purchaser." 
Of  negotiable  isstmments,  see  "Negntisfale  In- 
Btmments." 

BONDS. 

See,  also,  "Principal  and  StnetT." 

Of  assignee,  see  "Assignment  for  Benefit  ef 
(^editors.'' 

Of  pnbttc  officer,  see  "Office  and  Officer." 

Of  sdiool  districts,  see  "Schools  and  SdKiol  Dis- 
tricts." 

On  appeal,  see  "Appeal." 

Supersedeas  bond,  see  "ApfittL" 

When  declaration  on  bond  good  aninst  de- 
murrer.—Boyer  V.  Sowles  (Mich.)  l^. 

Where  profert  is  made,  delivery  of  a  bond 
need  not  be  averred. — Boyer  v.  Sowles  (Mich.) 
530. 

Sureties,  in  an  action  on  a  bond,  may  show 
that  vplaintiS  has  money  in  his  hainds  doe 
their  principal,  sufficient  to  aatis^  his  de- 
mand.— Marquette  Opera-House  Bldg.  Co.  v. 
Wilson  (Mich.)  123. 

Where  a  contractor's  bond  is  given  to  se- 
cure the  owner  from  liens,  sureties  cannot  be 
charged  with  payments  of  the  principal's  debti 
on  demands  which  had  ceased  to  be  liens  on 
the  property.— Marquette  Opera-Honse  BUc 
Co.  T.  Wilson  (Mich.)  123. 

Books  of  Aoconnt. 

In  evidence,  see  "Evidence." 

Bormdarles. 

Judldal  notice  of  boundaries,  see  "BrideMe." 

Brokers. 

See  "Factors  and  Brokeis." 
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BTTHiDINa  AND  LOAN  ASSOCI- 
ATIONS. 

A  baildtntr  and  loan  association  organised  un- 
der Laws  1891,  c.  131  (sections  2855-2894,  Oen. 
St.  1894),  is  a  corporation  Itaving  power  to 
malce  loans  on  pledges,  and  may  iience  l>e  re- 
strained, under  section  5900,  from  exerdsinc 
corporate  rights. — State  t.  American  SaTings  £ 
Loan  Ass'n  (Minn.)  1. 

A  stockholder  who  tor  three  years  acted  as 
director  held  to  have  waived  his  ri^ht  to  rescind 
his  subscription  tor  fraud. — American  Building 
A  LK>an  Ass'n  r.  Raihbolt  (Neb.)  493. 

Mismanagement  by  the  officers  Md  not  to 
warrant  a  stockholder's  withdrawal. — Ameri- 
can Building  &  Loan  Ass'n  t.  Rainbolt  (Neb.) 
493. 

Capital  Stock. 

See   "Corporations." 

CAHRTEIRS. 

See,  also,  "Horse  and  Street  Ballroad^';   "Bail- 
road  (Ik>mpanies." 

A  carrier  is  not  liable  tor  the  derailing  of  a 
train  unless  the  accident  could  have  been  rea- 
sonably foreseen  by  a  competent  person  while 
in  the  exercise  of  extraordinary  care. — Dayis  t. 
Chicago,  M.  &  St  P.  By.  Co.  (Wis.)  1182. 

Of  goods. 

Deliyery  of  part  of  consignment  to  consignee 
is  not  a  delivery  of  the  whole  oensignment,  in 
the  absence  of  an  intention  to  that  effect. — Jef- 
fris  V.  Fitchbnrg  B.  Co.  (Wis.)  424. 

A  shipping  contract  permitting  the  shipper 
to  accompany  his  stock  held  governed  by  a 
general  usage  to  allow  a  return  by  either  of 
two  routes.— Milrqy  v.  Chicago,  M.  &  St.  P. 
Ky.   Co.  (Iowa)  276. 

A  stipulation  exempting  from  liability  for  in- 
juries to  a  passenger  by  negligence  of  the  car- 
rier's employes  is  void. — Davis  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (WU.)  16. 

In  the  absence  of  federal  legislation,  the  valid- 
ity of  a  stipulation  limiting  liability  on  con- 
tracts for  interstate  carriage  is  to  be  determin- 
ed by  the  common  law.— Davis  t.  Chicago,  IC 
&  St  P.  By.  Co.  (Wis.)  16. 

Evidence  examined,  and  held  that  lumber  de- 
livered to  a  carrier,  and  held  by  it  for  freight 
and  other  charges  due  from  the  consignee,  was 
in  the  hands  of  the  comt>any  as  a  common  cai^ 
rier,  and  not  as  a  warehouseman. — Jeffris  v. 
Fitchburg  R.  Co.  (Wis.)  424. 

Of  passeacers. 

A  carrier  is  bound  to  exercise  extraordinary 
care  for  the  safety  of  passengers.— Davis  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (WU.)  1132. 

Under  Comp.  St.  1895,  c  72,  art.  1,  if  one 
■hows  himself  to  have  been  injured  while  a 
passenger  on  a  railroad  train  he  is  entitled  to 
recover  prima  facie. — Fremont,  E.  &  M.  V.  B. 
Co.  V.  i>ench  (Neb.)  472. 

A  passenger  Iteld  not  guilty  of  contributory 
negligence  m  alighting  from  a  moving  train.— 
Chicago,  B.  &  Q.  R.  Co.  t.  Hyatt  (Neb.)  8. 

Instruction  in  action  for  injuries  to  a  pass- 
enger, caused,  as  alleged  by  defendant  by  ob- 
structions placed  on  the  tmck,  held  insufficient 
—Davis  V.  Chicago,  M.  &  St  P.  By.  Co.  (Wis.) 
1ft 


See  "AppeaL" 


Case  Made. 


Certificate. 


OHBTIORABI. 

Certiorari  will  not  lie  to  review  the  «cti<m 
of  a  justice  in  refusing  to  enter  the  appear- 
ance of  an  attorney,  and  entering  judgment 
against  defendsnt  by  default— Lewis  v.  Gal- 
lup (N.  D.)  137. 

Certiorari  does  JOt  lie  to  correct  an  error  of 
law  arising  at  a  trial  before  a  justice.— Lewis 
V.  Gallup  (N.  D.)  137. 

The  proceedings  of  the  governor  aecreta^ 
of  state,  and  state  auditor,  under  Laws  1896, 
c.  298,  providing  for  the  enlargement  of  coun- 
ties, cannot  be  reviewed  on  certiorari. — State- 
V.  Olough  (Minn.)  202. 

Challenge. 

Of  jnior,  see  "Jury." 

CHAMPERTY  AND  MAINTE- 
NANCE. 

When  agreement  to  pay  costs  does  not  make- 
an  action  champertous.--GiIbert-Arnold  Land 
Co.  V.  City  of  Superior  (Wis.)  38. 

A  contract  by  an  attorney  to  render  service* 
for  a  contingent  fee,  fixed  at  a  per  cent,  of  the 
amount  recovered,  is  not  champertoua,  where 
he  does  not  undertake  to  pay  any  expenses  of 
litigation.— Dockery  v.  McLellan  (Wis.)  783. 


Bee  "Bflulty.' 


Cluuicer7. 


Of  marriage,  see  "Marriage." 
Tax  certificate,  see  "Taxation." 


Obaiiffe  of  Venue. 

See  "Criminal  Law";   "Venae  in  Oiva  CSases." 
Charter. 

Of  plank-road  company,  soe  "Turnpikes  and 

Toll  Boads." 
Of  railroad  company,  see  "Bailroad  Companies." 
Of   street-railroad    company,    see    "Horse    and 

Street  Bailroads." 

CHATTEL  MOBTGAGES. 

Priorities  between  agister's  lien  and  diattel  mort- 
gage, see  "Agistment" 

An  unrecorded  mortgage  is  good  between  the 
parties  thereto.— Fuller  v.  Brownell  (Neb.)  6. 

There  being  no  change  of  possession,  the- 
mortgage  must  be  recorded  to  be  valid  against 
creditors.— Spaulding  v.  Johnson  (Neb.)  874. 

Priority  of  mortgages  determined. — ^Vining  v. 
Millar  (Mich.)  126. 

A  tender  of  the  debt  due  under  Sanb.  &  B. 
Ann.  St.  I  2316a,  held  sufficient  where  no  de- 
mand was  made  for  expenses. — Vreeland  v. 
Waddell  (Wis.)  61. 

Where  one  in  collusion  with  a  mortgagee  at 
a  sale  held  in  violation  of  statute  purdiased 
the  property,  the  mortgagor's  right  of  redemp- 
tion was  unaffected.  —  Vreeland  v.  Waddelt 
(Wis.)  51. 

The  measure  of  a  junior  mortgagee's  dam- 
ages on  account  of  the  conversion  of  the  prop- 
erty by  the  prior  mortgagee,  htid  the  value  of 
the  property  less  the  prior  mortgagee's  ai>eeial 
interest  therein.-  Lovejoy  v.  Merchants'  Stato 
Bank.  (N.  D.)  956. 

A  fraudulent  intent  is  not  an  ingredient  of 
the  offense  of  selling  mortgaged  property,  un- 
der Comp.  Laws,  {  6938.— SUte  v.  Bronkol 
(N.  D.)  WO. 
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Validity  and  eonstraetlea. 

ExtenMOE  ot  time  of  payment  of  a  debt  ia  a 
-sufficient  consideration  for  a  mortgage  securing 
the  same. — Puller  v.  Brownell  (Neb.)  6. 

A  chattel  mortgage  Iteld  void,  as  containing 
a  secret  trust  in  faTor  of  the  mortgagor.— 
Bacon  t.  P.  Brockman  Commission  Co.  (Neb.) 
304. 

Description  held  insufficient. — Gilchrist  t.  Mc- 
Ghee  aowa)  392. 

The  fact  that  a  mortgage  pnrportu  to  cover 
more  cattle  than  on  the  farm  where  they 
were  described  as  being,  held  immaterial. — Iowa 
•State  Nat  Bank  t.  Taylor  (Iowa)  877. 

That  a  serrant  of  the  mortgagor  in  charge 
of  the  mortgaged  property  promised  the  mort- 
gagee to  hold  the  same  for  him,  kM  not  saffl- 
cient  change  of  possession,  as  against  a  sub- 
sequent bona  fide  mortgagee. — Iowa  State  Nat 
Bank  7.  Taylor  (Iowa)  677. 

Chattel  mortgages  KM  not  to  corer  after-ac- 
•quired  property,  as  against  a  subsequent  bona 
fide  mortgagee. — Iowa  State  Nat  Bank  t.  Tay- 
lor (Iowa)  677. 

A  chattel  mortgage  on  a  stock  of  goods  held 
not  to  amount  to  a  general  assignment— David 
Bradley  &  Co.  t.  Hopkins  (Iowa)  261;  Rector 
A  Wilnelmy  C^.  r.  Same,  Id. 

FereolMmv*. 

A  proTision  authorizing  the  mortgagee  to  sell 
with  or  without  notice  held  not  a  waiver  of 
Sanb.  &  B.  Ann.  St  {  2316a.— Vreehind  t. 
Waddell  (Wia.)  51. 

A  mortgagor,  as  against  his  other  creditors 
not  having  Bens,  may  authorize  the  mortgagee 
to  sell  the  property  on  default  in  the  p^ment 
-of  the  first  of  several  notes. — Hogan  v.  Hudson 
(Mich.)  1081. 

The  sale  of  mortgaged  personalty  in  private 
without  foreclosure  Mid  a  conversion. — Love- 
Joy  V.  Merchants'  SUte  Bank  (N.  D.)  956. 

GUld. 

.See  "Guardian  and  Ward";  "Parent  and  Cbai." 

CHronit  Ck>nrt. 

See  "Courts." 

CitatioiL 

«ee  "Writs  and  Notice  of  SuiU." 

City. 

See  "Municipal  Corporations." 

Civil  Damage  Laws. 

See  "Intoxicating  Liquors," 

Claim. 

Of  lien,  see  "Medtanios'  Liens." 

daixn  and  Delivery. 

See  "Replevin." 

CIiEBK  OF  00T7BT. 

Authority  to  sign  bill  of  exceptions,  see  "E!x- 
ceptions.  Bill  of." 

A  county  clerk  who  ia  paid  a  salary  ,ia  not 
entitled  to  compensation  for  services  rendered 
in  tax  proceedings,  under  Laws  1893,  Act  No. 
206,  {f  90,  110,  and  How.  St.  g  9009.  subd.  7.— 
-Gardner  v.  Board  of  Sup'rs  of  Newaygo  Coun- 
ty (Mich.)  lOOL 


The  claim  of  a  county  clerk  for  disbnrsemnli 
was  properly  rejected  where  it  was  not  iteo- 
ized. — Gardner  v.  Board  of  Sup'rs  of  Newsfr* 
County  (Mich.)  1091. 

Sess.  Laws  1895,  Act  No.  23a  does  not  mib 
a  county  liable  to  the  county  clerk  for  maki>< 
co^es  of  records  in  his  office  for  the  state  itat- 
isucian.— Gardner  v.  Board  of  Sop'ia  ot  X«- 
waygo  County  (Mich.)  lOOL 

Collateral  Attaidc 

On  execntlon,  see  "Execution." 
On  Judgment,  see  "Judgment" 
in  habeas  corpus,  see  "Habeas  Oacpns." 

Collection. 

See  "Banks  and  Banking." 
Of  taxes,  see  "Taxation." 

Color  of  Title. 

See  "Adverse  Possession." 

Commercial  Paper. 

See  "Negotiable  Instruments." 

Commlssloii. 

Of  agent,  see  "Principal  and  Agent." 

Commissioner. 

County  commissioners,  see  "Coontiei.'* 

Common  Carrier. 

See  "Carriers." 

Compensatton. 

Of  attorney,  see  "Attomev  and  CUent" 

Of  clerk  of  court  see  "Olerk  of  Oonrt" 

Of  county  officer,  see  "Conntiea." 

Of  factors  and  brokers,  see  "F'acten  and  B» 

kers." 
Of  public  officer,  aee  "Office  and  OfBccc" 

Competency. 

Of  evidance,  see  "Evidence." 
Of  witness  see  "WitneM." 

Complaint. 

See  "Pleading." 

COMPSOILUUL 

Evidence  of  offers  to  compromlae  wfakk  tmm 
the  basis  of  an  actual  compromlae  soed  opaa  ■ 
admissible.— Stuht  v.  Sweeay  (Neb.)  74& 

Condition. 

Of  policy,  see  "Insuianoe." 

Conditional  Sales. 

See  "SalCb" 

Oontosston. 

Judgment  by,  see  "JodgmeBt.** 

Confirmation. 

Of  mortgage  sal*;,  see  '^ortgagca.'* 


Digitized  by  VjOOQlC 


INDBX. 


1163 


CONFUCfT  OF  LAWS. 

Bridence  examined,  and  held,  that  a  loan  of 
money  was  made  in  and  goTcmed  by  the  laws 
-of  the  state  of  Nebraska.— Bascom  v.  Zediker 
<NebO  14a 

Goiisideration. 

Of  contract,  see  "Oontracts." 

Of  deed,  se<>  "Deed." 

Of  memorandum  required  by  statata  of  frmnds, 

see  "Frauds,  Statute  of." 
Of  mortgage,  see  "Mortgages." 

Ck>iisolidation. 

-Of  raiboad   companies,  see   "Railroad   Compa- 
nies." 


CONSTITUnONAIj  liAW. 

Comp.  Laws  1887,  It  1861-1369,  proriding  for 
the  granting  of  ferry  licenses,  are  constitution- 
al.—Nixon  v.  Keid  (8.  D.)  67. 

The  statute  anthorizing  the  sereral  counties 
to  grant  exclusive  ferry  franchises  for  a  period 
of  years  to  the  highest  bidder  does  not  author- 
ize a  monopoly. — Patterson  r.  Wollmann  (N. 
D.)  1040. 

The  teachers'  institute  law  (3  How.  Ann.  St. 
S  5187)  held  not  Toid  as  defectire,  inconsistent, 
and  ineffectual. — Hammond  t.  School  Board  of 
<;ity  of  Muskegon  (Mich.)  973. 

3  How.  Ann.  St  i  6187,  known  as  the 
'"Teachers'  Institnte  Law,"  held  constitutional. 
— Hammond  t.  School  Board  of  City  of  Mus- 
kegon (Mich.)  973. 

Laws  1895,  c.  249,  relating  to  the  location  of 
■-section  and  quarter  section  comers,  held  uncon- 
stitutional.— DaTis  T.  Board  of  Com'rs  of  St. 
Louis  County  (Minn.)  997. 

8anb.  &  B.  Ann.  St.  M  864-866,  authorizing 
territory  of  a  town  to  be  incorporated  as  a 
town,  is  unconstitutional,  as  delegating  legls- 
.latire  power  to  the  court. — In  re  Village  of 
North  Milwaukee  (Wis.)  1033. 

Laws  1895,  c.  320,  proriding  for  judgment 
notwithstanding  the  Terdict,  held  not  uncon- 
stitutional.—Keman  T.  St  Paul  City  Ry.  Co. 
-(Minn.)  71. 

Under  Const.  1875,  the  legislature  could  im- 
pose a  penalty  on  the  atfirmance  of  the  judg- 
ment on  appeal. — Cobum  t.  Watson  (Neb.)  171. 

Gen.  St.  1894,  {  1526,  authorizing  persons 
-making  lists  for  taxation  to  deduct  therefrom 
the  amount  of  their  bona  fide  indebtedness,  is 
constitutional.- State  t.  Moffett  (Minn.)  68. 

Laws  1895,  c.  64,  is  not  in  violation  of  Const, 
art.  3,  i  21,  or  article  6,  |  10.— State  t.  Ayers 
<S.  D.)  611. 

Rev.  Codes,  K  1738-1743,  are  onconstitation- 
fll  so  far  as  they  attempt  to  tax  persons  sdling 
b;  sample  goods  shipped  Into  the  state  from  an- 
other state,  and,  being  roid  as  to  such  person, 
are  roid  as  to  all  others.— State  y.  CConnoi 
<N.  D.)  824. 

Comp.  St  1893,  c.  16,  M  148a-148r,  in  so  far 
as  they  attempt  to  InTalldate  contracts  of  for- 
eign building  and  loan  associations  existing  at 
their  enactm«it  are  unconstitutional. — Ameri- 
can Building  &  Loan  Ass'n  r.  Rainbolt  (Neb.) 
493. 

Rev.  St  i  4700,  providing  for  an  inqniri- 
tion  where  there  is  a  probability  that  the  ac- 
cused is  insane,  is  not  unconstitutional. — French 
T.  State  (Wis.)  706. 

Laws  1891,  c.  202,  relinqnishing  to  a  certain 
person  all  state's  interest  in  lands  lying  within 
4he  limits  of  a  certain  lake,  and  authorizing  its 


drainage,  is  anconstltutional.— Priewe  v.  Wis- 
consin State  Land  &  Improvement  Co.  (Wis.) 
918. 

The  legislature  cannot  cure  by  retroactive 
le^slation  a  defect  in  foreclosure  proceedings 
arising  from  insnJDcient  notice  of  sale.— Finiay- 
son  V.  Peterson  (N.  D.)  963. 

Laws  1895.  c  158.  authorising  donations  for 
the  establishment  of  a  state  home  by  counties, 
the  donation  to  be  paid  out  of  the  county  taxes, 
is  constitutional.— Lund  v.  Chippewa  County 
(Wis.)  927. 

Ck>xi8tractlon. 

Of    charter    of    street-railroad    company,   see 

"Horse  and  Street  Railroads." 
Of  chattel  mortgage,  see  "Chattel  Mortgages." 
Of  contract  see  "Contracts." 
Of  statute,  see  "SUtntes." 
Of  will,  see  "Wills  " 

OONTEMFT. 

Wkat  ooaatltBtea. 

Relator's  conviction  for  contempt  in  attempt- 
ing to  bribe  a  juror  held  sustained  by  the  evi- 
dence.— State  V.  District  Conrt  of  Hennepin 
County  (Minn.)  /96. 

In  case  of  criminal  contempt,  the  rules  a{n>li- 
cable  to  criminal  cases  should  be  observed. — 
State  V.  District  Court  of  Hennepin  County 
(Minn.)  796. 

Language  abusive  of  the  court  not  spoken 
in  the  court  room  held  not  a  contempt. — State 
V.  Root  (N.  D.)  690. 

Under  2  How.  Ann.  St  i  7234,  snbd.  6,  the 
power  to  punish  for  contempt  in  the  publica- 
tion of  inaccurate  reports  of  court  proceed- 
inf^s,  extends  to  the  criticism  of  past  decrees. 
—In  re  Chadwick  (Mich.)  1071. 

A  letter  criticising  a  decree,  and  charging 
the  judge  with  unfairness,  constitutes  a  con- 
tempt.-^n  re  Chadwick  (Mich.)  1071. 

It  is  no  defense  for  writing  a  letter  criti- 
cising the  action  of  the  court  that  the  case  was 
not  pending  when  the  letter  was  written.— In 
re  Chadwick  (Mich.)  1071. 

A  disavowal  of  the  intent  to  charge  improper 
conduct  on  the  part  of  the  judge  will  not  purge 
defendant  when  only  one  interpretation  of  the 
language  is  possible.— In  re  Chadwick  (Mich.) 

ion. 

Pfocedare. 

A  proceeding  for  contempt  and  one  for  dis- 
barment founded  on  the  contempt  cannot  be 
joined.— State  v.  Root  (N.  D.)  590. 

It  is  error  in  a  divorce  suit  to  strike  defend- 
ant's answer  nnd  cross  bill  because  of  noncom- 
pliance with  an  order  to  pay  alimony,  the  order 
therefor  not  having  been  served  on  him  person- 
ally.— Larson  v.  Larson  (S.  D.)  842. 

In  case  of  constructive  contempt,  the  affida- 
vit should  state  facts  which  if  true  would,  in 
law,  constitute  contempt  of  conrt. — State  v. 
District  Conrt  of  Hennepin  County  (Minn.) 
79& 

An  affidavit  in  a  summary  proceeding  for 
contempt  will  be  construed  according  to  the 
rulings  of  criminal  pleading. — State  v.  Root  (N. 
D.)  590. 

Contest. 

Of  wiU,  see  "Wills." 

CONTINX7ANCE. 

Tn  criminal  cases,  see  "Criminal  Law." 

The  denial  of  a  continuance  held  proper.  -Im- 
hofl  V.  Richards  (Neb.)  483. 
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The  refmnJ  of  a  aeoMid  eonttaraance  br  a  Jna- 
tioe  Md  not  an  abuse  of  discretion.— Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  t.  Van- 
derbilt  (Mich.)  680. 

OONTRACSa, 

See,  also,  "Assigmueat";  "Assignment  for  Ben- 
efit of  Creditors":  "Carriers":  "Chattel  Mort- 
gages"; "Factors  and  Brokers";  "Fr&nda. 
Statute  of";  "Fraudulent  CouTeyances"; 
"Master  and  Servant";  "Mortgage?';  'Ne- 
gotiable Instruments";  "Partnersmp";  "Pay- 
ment"; "Pledge";  "Principal  and  Agent'*; 
"Sale";  "Specific  Performance":  •'Vendor 
and  Purchaser." 

Assignment  of,  see  "Assignment." 

Between  attorney  and  client,  see  "Attorney  and 
CUent" 

Champertous  contracts,  see  "Ohampertr  and 
Maintenance." 

Consideration  of  negotiable  instruments,  see 
"Negotiable  Instruments." 

of  official  bond,  see  "Office  and  Officer." 

Effect  of  custom,  see  "Custom  and  Usage." 

statute  of  frauds,  see  "Frauds,  Statute  of." 

Law  impairing  obligation  of,  see  "Constitutional 

Law." 
Liability   of   surety    on   contractor's   bond,   see 

"Bonds." 
Of  carrier,  see  "Carriers." 
Of  dty,  see  "Manidpal  Corporations." 
Of  corporation,  see  ''Corporations." 
Of  county,  see  "Counties. 
Of  married  woman,  see  "Husband  and  Wife." 
Reformation  in  equity,  see  "Equity." 
To  submit  to  arbitration,  see  "Arbitration  and 

Award." 
What  law  gorems,  see  "Conflict  of  Laws." 

VaUdlty. 

A  past  consideration  is  sufficient  to  auiq;>ort 
a  promise,  when  the  consideration  is  performed 
by  request.— Stnht  t.  Sweesy  (Neb.)  748. 

A  contract  for  work,  payment  to  be  made  by 
a  good  and  sufficient  note,  is  not  void  for  un- 
certainty.— Armstrong  v.  Andrews  (Mich.)  567. 

(Contract  by  defendant  not  to  appeal,  made  in 
consideration  of  a  reduction  of  the  verdict 
against  him.  is  not  againf<t  public  policy. — Lnn^ 
don  V.  Waddick  (Iowa)  388. 

A  contract  to  do  what  was  necessary  to 
have  certain  public  lands  thrown  open  to  set- 
tlement, in  consideration  of  a  portion  thereof, 
held  not  invalid  as  against  public  policy.— Honl- 
ton  V.  Nichol  (Wis.)  715. 

Xntarfretatl«a. 

In  case  of  conflict  between  the  written  and 
printed  parts  of  a  contract,  the  former  governs. 
— Davis  V.  Ravenna  Creamery  Co.  (Neb.)  436. 

The  practical  construction  placed  upon  an 
ambiguous  contract  b^  the  parties  is  entitled 
to  consideration.— Davis  y.  Ravenna  Creamery 
Co.  (Neb.)  436. 

A  contractor  held  entitled  to  interest  on  the 
amount  due  on  the  contract  from  time  of  com- 

gletion.— J.  D.  Moran  Manuf  g  Co.  v.  City  of 
t.  Paul  (Minn.)  1000. 

Where  intent  of  parties  to  a  contract  is  plead- 
ed, whether  a  som  mentioned  in  the  contract 
is  a  penal^  or  liquidated  damages  may  be  con- 
strued by  circomstances  extraneous  to  the 
writing.— Beeman  v.  Heiter  (Iowa)  270. 

Under  a  contract  for  paving,  payment  to  be 
made  by  a  note,  held  the  giving  of  the  notejivas 
not  a  condition  precedent  to  a  demand  for  per- 
formance.—Armstrong  V.  Andrews  (Mich.)  667. 

An  agreement  of  an  indotsee  to  pay  for  a  note 
purchased  on  its  payment  is  not  made  absolute 
by  the  transfer  of  the  note  for  value. — Kirby 
V.  ScanUn  (S.  D.)  828. 

A  contract  to  submit  to  arbitration  a  btll  of 
sale  construed,  and  htU  that,  on  failure  of  ar- 


7&.' 


bitratioo.  the  vendor  coold  not  me  the  pnrciia>- 
er  under  the  bill  of  sale.— Norton  r.  Baidni 
(Mich.)  800. 

Contract  for  certain  work  conatroed.  and 
Md  not  to  entitle  plaintiff  to  do  all  the  irort, 
but  that  defendant  had  the  right  at  any  tixe 
to  pnt  an  end  to  it— Beers  t.  North  Mihrankee 
Town-Site  Co.  No.  2  (Wis.)  93a 

P«Tf«>muui«e. 

Evidence  examined,  and  held  not  to  show  a 
release  of  defendant  from  his  contract.— D07 
V.  Nixon  (Mich.)  116. 

Where  a  contract  stipnlates  for  a  partia]  pay- 
ment on  completinn.  of  certain  work,  the  pay- 
ment cannot  be  -ecovered  until  the  work  is  £l- 
iahed.— Sarmiento  v.  The  Catherine  C  (Midu 
1085. 

B«selssloa.  1 

Failure  to  perform  an  independent  stipcla 

tion  collateral  to  the  main  eonsideratioa.  aaa  I 

not  a  condition  precedent,  held  not  to  givr  tJ^  , 

other   party   the  right   to   rescind. — Ameiinn  ' 

Building  &  Loan  Ass'n  v.  Rainbolt  (Neb.)  483.  1 

The  right  to  rescind  a  contract  for  fraud  mcst  , 
be  promptly  exercised.— American  BoiMing  k  ' 
Loan  Ass'n  v.  Rainbolt  (Neb.)  493.  | 

Aetloaa  cm  eomtrsets. 

Action  on  contract  providing  for  payment  at 
a  certain  date  held  premature  if  broagbt  before    ' 
such  date.— Litchfield  Manufg  Go.  v.  Gailazfa<r 
(Iowa)  871. 

Where  a  contractor  fumiahed  extraa,  the 
value  of  which  under  the  contract  was  to  be 
estimated  by  a  certain  person,  the  contractor, 
upon  failnre  of  such  person  to  make  said  evti- 
mate,  may  maintain  an  action  to  recoTcr  for  tt» 
extras  so  furnished.— Moran  v.  Scfamitt  (IGcb.) 
323. 

Where  the  complaint  did  net  aUese  that  the 
contract  was  in  writing,  failnre  of  defendaat 
to  deny  its  execution  does  not  predode  hia 
from  proving  that  it  was  executed  by  him  a* 
agent— Armstrong  v.  Andrews  (ICich.)  567. 

If  the  illegality  of  the  contract  sned  on  d<y« 
not  appear  in  the  complaint  it  most  be  art  07 
by  answer.— Woodbridge  v.  Sellwood   «1" 


'  Contract  by  which  chattel  mortgagom  ddvcr- 
ed  to  the  mortgagee  the  property,  to  be  add  and 
surplus  returned,  construed,  and  held,  that  so 
action  would  lie  for  the  surplus  until  the  prop- 
erty was  converted  into  money. — Jensen  v. 
Bowles  (S.  D.)  627. 

Evidence  of  an  issue  whether  defendants  ex- 
ecuted the  contract  sued  on  held  for  the  jiny. 
— McKasy  V.  Hnber  (Minn.)  «50. 

Execution  and  driivery  of  a  eontnet  teU 
sufficiently  proved  to  render  it  admiaaihle.— 
Conrad  v.  Dobmeier  (Minn.)  5. 

Evidence  of  the  performance  of  an  aHerrd 
contract  may  be  considered  as  tending  ts  prove 
that  it  was  made.— Kuen  v.  Upmier  (Iowa)  374. 

Evidence  held  not  to  show  a  brea^  of  ao 
agreement  of  a  foreign  corporation  to  ■aiatr-* 
a  local  board  of  directors. — ^American  BmUing 
&  Loan  Ass'n  v.  Rainbolt  (Neb.)  498. 

Ciontribatory  "HegUgeaaioe. 

See  "Ne^igence." 

Ckmversion. 

See  "Trover  and  Conversion.** 

Conveyanoes. 

See  "Chattel  Mortgages":  "Deed":  "Praola- 
lent  CJonveyancer*;  "Mortgages";  "Sale"; 
"Vendor  and  Purdiaaer." 
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OOBPOBATIOira. 

See,    also,  "Banks  and  Banking";    "Oarriera"; 

"Hone  and  Street  Railroads  ;   "Insurance"; 

"Municipal    Corpoiations":     "Railroad    CSom- 

panios." 
Action  to  restrain  exercise  of  corporate  fane- 

tions,  see  "Attorney  General." 
Po^ver  of  officer  to  take  acknowledgment,  see 

'  •  Acknowledgment . " 
Serrice  of  process  on,  see  "Writs  and  Notice 

of  SuiU." 

Evidence  that  a  corporation  to  which  goods 
'Were  furnished  was  insolvent  held  admissible 
on   an  issne  whether  its  president  promised  to 

?ay  for  the  goods. — Cochrane  v.  West  Dolnth 
ndustrial  Const.  &  Imp.  Co.  (Minn.)  206. 

A  corporation  held  not  liable  on  a  contract  oi 
Ita  promoters  in  relation  to  the  corporate  busi- 
ness.— DaTis  T.  Ravenna  Creamery  Co.  (Neb.i 
436. 

A  driving  club  incorporated  for  social  inter- 
oourse  and  proper  facilities  for  training  and  ex- 
hibiting horses  held  incorporated  for  a  lawful 
pnTi>08e. — Detroit  Driving  Clnb  v.  Fitigerald 
<Mich.)  899. 

S'took. 

A  corporation  may  issue  paid-up  shares  for 
property  purchased  at  a  fair  valoation.— Hast- 
ingB  Malting  Co.  v.  Iron  Range  Brewing  Co. 
<Minn.)  652. 

A  conditional  sale  of  stock  by  a  corporation, 
-w^ith  an  option  to  the  purchaser  to  revoke, 
Ti^ld  not  ultra  vires. — Vent  v.  Duluth  Coffee 
.&  Spice  Co.  (Minn.)  TO. 

Under  Comp.  Laws,  {  2905,  it  is  not  necessary 
that  any  of  the  capital  stock  shall  have  been 
«tibscribed  or  paid  in  when  the  articles  are  filed. 
— Singer  ManuTg  Co.  v.  Peck  (S.  D.)  947. 

A  chamber  of  commerce  incorporated  under 
Pub.  Acts  1863,  No.  166,  held,  uhder  the  act  of 
1.893,  authorised  to  increase  its  capital  stock.— 
Detroit  Chamber  of  Commerce  v.  Secretary  of 
State  (Mich.)  897. 

An  incorporated  chamber  of  commerce  may 
increase  its  capital  stoclc  by  filing  amended 
articles  as  provided  by  How.  Ann.  St.  i  4866.— 
Detroit  Chamber  of  Commerce  v.  Secretary  of 
State  (Mich.)  897. 

Stockholders. 

A  brewing  company  held  exclusively  a  man- 
ufacturing corporation,  so  that  its  stockholders 
•were  not  liable  for  its  debts  beyond  the  amount 
due  on  their  subscriptions.  —  Hastings  Malting 
Co.  V.  Iron  Range  Brewing  Co.  (Minn.)  652. 

Acquiescence  of  a  shareholder  in  the  ex- 
change of  corporate  property  for  stock  in  an- 
other cornoration  AeJd  to  estop  him  from  re- 
covering nis  proportionate  share  of  the  prop- 
erty. —  Pinkua  v.  Minneapolis  Linen  Mills 
(Minn.)  643. 

A  subscriber  to  stock  of  a  corporation  held 
.pstopped  to  defend  an  action  for  assessments  on 
the  ground  of  i^orance  that  all  the  stock  had 
not  been  subscribed  or  paid  for.— Detroit  Driv- 
ing Club  V.  Fitzgerald  (Mich.)  899. 

AetloBS. 

Complaint  against  former  stockholder  alleg- 
ing that  the  transfer  of  his  stock  was  not 
bona  fide  held  tc  state  a  cause  of  action. — 
Pioneer  Fuel  Co.  v.  St  Peter  Street  Imp.  Co. 
(Minn.)  217. 

In  an  action  for  re-election  of  directors,  held 
that  the  directors,  whose  duty  it  is  to  call  meet- 
ings for  election,  and  whose  right  to  office  is 
attacked,  are  proper  parties.-%U8enbury  v. 
X/)oker  (Mich.)  986. 

Status  of  a  contractor,  in  an  action  against 
a  coiporation  and  stockholders,  coming  in  and 
filing  his  claim,    determined,    and    practice   in 


such    considered.— Pioneer    Fuel    Co.    v.    St. 
Peter  Street  Imp.  Co.  (Minn.)  217. 

Evidence  held  not  to  sustain  a  finding  that 
the  acceptance  of  property  for  shares  of  stock 
was  not  fraudident  as  to  subseouent  creditors. 
— Hastings  Malting  Co.  v.  Iron  Range  Brewing 
Co.  (Minn.)  662. 

Imsolvenoy  and  reeelvers. 

A  complaint  in  an  action  by  the  attorney 
general  to  restrain  a  corporation  from  exercis- 
mg  its  franchises  for  nuauae,  held  to  state  a 
cause  of  action.— State  v.  American  Savings  & 
Iioan  Ass'n  (Minn.)  1. 

A  complaint  by  a  creditor  of  an  insolvent  for- 
eign corporation  to  enforce  his  claim  out  of  the 
unpaid  subscriptions  held  to  state  a  cause  of  ac- 
tion. —  Rule  V.  Omega  Stove  &  Grate  Co. 
(Minn.)  60. 

A  credittHT  of  an  insolvent  foreign  corpora- 
tion may  maintain  an  action  in  the  nature  of  a 
creditor's  bill  to  enforce  his  claim  against  the 
unpaid  balcnces  of  snbscriptions.— Rule  v.  Ome- 
ga Stove  &  Grate  Co.  (Minn.)  60. 

A  creditor  of  an  insolvent  foreign  corpora- 
tion seeking  to  enforce  his  claim  against  an- 
paid  snbscnptions  must  first  obtain  judgment 
against  the  corporation  on  which  execution 
must  be  returned  unsatisfied. — Rule  v.  Omega 
Stove  &  Grate  Co.  (Minn.)  60. 

maaolntlon. 

The  suspension  by  a  corporation  of  Its  ordi- 
nary business  for  a  year  does  not  ipso  facto 
dissolve  the  corporation,  under  Rev.  St.  |  17^ 
— Mylrea  v.  Superior  &  St.  C.  Ry.  Co.  fWis.) 

An  acceptance  by  the  state  of  a  railroad  com- 
pany's surrender  of  its  privileges  is  necessary 
in  order  to  terminate  the  corporate  existence 
hr  surrender.- Mylrea  v.  Superior  &  St  0.  Ry. 
Co.  (WU.)  1138. 

A  corporation  is  not  dissolved  by  mere  non- 
nser  of  Its .  franchises.— Mylrea  v.  Superior  & 
St  C.  Ry.  Co.  (Wis.)  1138. 

Correction. 

Of  judgment,  see  "Judgment" 


COSTS. 

Review  on  appeal,  see  "Appeal." 

When  costs  will  not  b«^  allowed  for  an  ad- 
ditional abstract — Gutherleas  v.  Ripley  (Iowa) 
109. 

An  attorney's  fee  of  S60,  allowed  under  Mc- 
CUin's  Code,  §  2388,  held  not  excesrive.— State 
V.  Arnold  (Iowa)  252. 

In  setting  aside  a  judgment  by  default  It  Is 
proper  for  a  justice  of  the  peace  to  include  the 
statutory  attorney's  fee  as  a  part  of  the  costs 
required  to  be  paid  as  a  condition. — Elrpenbach 
V.  Chicago,  M.  &  St  P.  By.  Co.  (S.  D.)  606. 

On  affirmance  on  error  to  review  a  conviction 
of  a  crime,  costs  are  not  to  be  taxed  against 
defendant— City  of  Yankton  v.  Douglass  (S. 
D.)  63D. 

Costs  of  printed  argument  on  motion  to  dis 
miss  appeal  will  be  charged  to  appellants  on 
affirmance —Arts  v.  Rocksien  (Iowa)  409. 

Where  plaintiff  properly  sues  a  city  in  a  cir- 
cuit court  be  is  entitled  to  costs  on  a  judgment 
for  six  cents  damages.— Mason  v.  City  of  Mus- 
kegon (Mich.)  692. 

A  successful  plaintiff  in  equity  held  properly 
charged  with  the  coats.— Gate*  v.  Parmly  (wis.) 
739. 
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CounseL 

See  "Attoraey  and  Client" 

Ck>Txnterclaiiii. 

See  "Set-Otf  and  Coonterclaim." 


COUNTIES. 

See,  also,  "Highways";  "Municipal  Corpora- 
tions." 

Liability  for  fees  of  county  clerk,  see  "Clerk  of 
Court" 

MandamoB  to  test  legality  of  change  of  county 
seat  see  "Mandamus." 

Power  to  grant  ferry  franchise,  see  "Ferry." 

▲  county  Is  a  municipality,  within  Laws  1895, 
c.  138.— Lund  v.  Chippewa  County  (Wis.)  927. 

An  agreement  with  a  county  treasurer  that, 
if  money  is  adyanced  by  a  bank  for  county  pur- 
poses, the  bank  shall  be  relieyed  from  liability 
to  the  county  as  a  depositor,  is  not  enforceable. 
—Commercial  State  Bank  y.  Antelope  Count; 
(Neb.)  466. 

A  county,  under  Comp.  Laws,  |  1438,  is  lia- 
ble for  the  services  of  one  appointed  by  the 
court  to  assist  the  clerk  of  court.— WWte  v. 
Hughes  County  (S.  D.)  855. 

Where  a  claim  is  presented  to  a  county  b  mrd 
and  allowed,  the  order  of  judgment  is  oonciu- 
sire  unless  reversed  on  appeal. — Cuming  Coun- 
ty y.  Thiele  (Neb.)  883. 

Oonaty  seat. 

An  insufficient  notice  of  an  election  on  a 
proposition  to  change  a  county  seat  does  not 
avoid  the  election  if  no  one  was  misled  thereby. 
—State  y.  Langlle  (N.  D.)  958. 

A  notice  of  an  election  on  a  proposition  to 
change  the  county  seat  held  sufficient. — State  y. 
Langlie  (N.  D.)  968. 

The  question  whether  the  petition  tor  an  elec- 
tion on  a  proposition  to  change  the  county  seat 
was  signed  by  a  sufficient  number  of  voters  hdd 
not  open  to  review.— State  y.  Langlie  (N.  D.) 
958. 

The  two-thirds  vote  required  to  change  a 
county  seat  means  two-thirds  of  the  votes  cast 
on  a  proposition  to  change  the  seat. — State  v. 
Langlie  (N    D.)  958. 

Oflo«rs. 

A  county  treasurer  Is  not  entitled  to  a  com- 
mission on  the  proceeds  of  sales  of  bonds  paid 
to  him.— Stoner  v.  iCeith 'County  (Neb.)  311. 

Comp.  St  1889,  c.  28,  S  20,  giving  a  county 
treasurer  a  commission  on  all  moneys  collected 
by  him,  held  to  refer  solely  to  taxes  collected 
from  the  Uipayers.— Stoner  v.  Keith  County 
(Neb.)  311. 

County  board. 

The  knowledge  of  one  member  of  a  county 
board  that  the  county  treasurer's  bond  was 
signed  conditionally  held  not  the  knowledge  of 
the  board.— Stoner  y.  Keith  County  (Neb.) 
311. 

A  county  board  has  exclusive  Jurisdiction  to 
pass  on  claims  against  the  county.— Stenberg 
y.  State  (Neb.)  190:  Douglas  County  v.  Keller 
(Neb.)  195. 

One  county  board  cannot  review  the  act  of 
a  prior  board  within  the  authority  of  the  lat- 
ter.—Stenberg  y.  State  (Neb.)  190;  Donglaa 
(Jounty  V.  Keller  (Neb.)  196. 

A  county  board  field  to  have  jurisdiction  to 
examine  and  allow  a  claim  agHlnst  the  coun- 
ty.—Stenberg  V.  State  (Neb.)  190;  Douglas 
County  y.  Keller  (Neb.)  195. 


A  county  board  held  not  a  court  ia  a  cob- 
stitntional  sense.— Stenberg  y.  State  Ofei>.> 
190;    Douglas  Cionnty  y.  Kellw  (Neb.)  195. 

Under  Laws  1895,  e.  138.  a  connty  board  has 
anthority  to  make  a  donation  to  a  state  boar 
for  feeble-minded  persons,  and  to  issae  connty 
bonds  for  its  payment— Lund  t.  C3iiK>eva 
County  (Wis.)  9Z7. 

The  anthority  conferred  by  Laws  1885.  c  I3S. 
to  donate  for  the  home  for  feeble-ioinded  per- 
sons, and  compete  for  its  location,  is  not  anmst 
gublic  policy. — Lund  v.  Chippewa  Coanty  (Wis.> 

Ck>iin1y  Board. 

See  "Counties." 

OOUBT  C»MMISSIOinSBS. 

A  court  commissioner  has  no  Juriadiction  of 
an  action  to  recover  possession  where  the  ten- 
ant asserts  that  he  attorned  to  one  who.  after 
the  commencement  of  the  tenancy,  procured  s 
tax  title  to  the  premises.— Jenkinson  t.  Winans 
(Mich.)  549. 

C0X7BTS. 

See,  also,  "Judge";   "Justices  of  the  Peace." 
Discretion  of  trial  conrt  see  "AppeaL" 
Mandamus  to.  see  "Mandamus. 
Trial  by  conrt  see  "TnaL" 

The  judges  of  the  district  conrt  cannot  pro- 
vide by  a  standing  order  for  the  holdins,  year 
after  year,  of  terms  for  the  trial  of  iaanee  of 
fact— Flanagan  v.  Borg  (Minn.)  216. 

The  district  court  has  no  jurisdiction  of  a 
contest  of  a  county  seat  election. — Sebering  v. 
Bastedo  (Neb.)  148. 

A  trust  deed  executed  under  a  will,  to  be 
carried  out  by  the  executors  and  trustees, 
must  be  read  in  connection  therewith;  and 
the  probate  court  has  jurisdiction  of  a  con- 
troversy concerning  it — In  re  Sweetaer's  Ei- 
Ute  (Mich.)  130;    Sanborn   v.   Sanborn.  Id. 

Action  of  the  probate  conrt  in  attemptinK  to 
amend  all  the  files  and  records  pertaining  to  a 
guardian's  sale  so  as  to  exclude  part  of  the  laad 
described  hdd  void.— KurU  v.  St  Paul  &  D. 
Ry.  Co.  (Minn.)  808. 

Power  of  a  foreign  court  to  order  the  sale  of 
partnership  lands  in  this  state. — ^Donlap  v.  By- 
ers  (Mich.)  1067. 

Sufficiency  of  the  complaint  to  authorise  a 
foreign  conrt  to  sell  partnership  lands  sitnated 
in  this  state.— Dunlap  v.  Byers  (Mich.)  1067. 

The  supreme  court  msy  allow  a  Buper!:>«l-!i« 
in  cases  not  provided  for  by  statute. — Home 
Fire  Ins.  Co.  v.  Datcher  (Neb.)  766. 

Laws  1893,  c.  82,  providing  for  a  retrial  on 
appeal  of  cases  tried  by  the  court  below,  is 
not  a  violation  of  the  constitutional  provisions 
conferring  appellate  jurisdiction  only  on  the 
supreme  court.— Christianson  v.  Farmen' 
Warehouse  Ass'n  (N.  D.)  300. 

After  a  federal  court  has  acquired  jurisdic- 
tion, though  j'udgment  has  been  rendered,  a 
state  court  will  not  interfere  by  injunctioii.— 
Prugh  v.  Portsmouth  Say.  Bank  (Neb.)  309. 

Under  How  Ann.  St.  g  6861.  an  artioa 
against  a  city  for  trespass  must  be  broufrht  in 
the  circuit  court — Mason  v.  CStj  of  Mnskecon 
(Mich.)  692. 

Laws  1895,  c.  156,  providing  for  the  trett- 
ment  of  Inebriates  by  counties,  held  invalid  for 
assigning  to  the  probate  judge  powers  beyond 
his    constitutional    jurisdiction. — Foreman    v. 

I  Board  of  Com'rs  of  Hennepin  County  (MinB.>' 
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An  action  will  lie  in  Minnesota  to  recover 
danaagea  for  injuries  to  land  situated  in  an- 
other state.— LdtUe  t.  Chicago,  St.  P.,  M.  A 
O.  Ry.  Co.  (Minn.)  84tf. 


COVENANTS. 

Bf  easure  of  damages  for  breach,  see  "Damages." 

A.  anrrender  and  abandonment  of  possession 
of  premises  to  which  a  paramount  title  was 
adjudged  Talid  held  a  constrnctiTe  eviction. — 
"Wagner  v    Finnegan  (Minn.)  795. 

A  mortgagor,  who  conTeyed  with  warranty  to 
defend  against  all  lawful  claims,  cannot,  by  tak- 
ing an  assignment  of  the  mortgage,  foreclose 
against  bis  grantee,  though  the  mortgage  waa 
mentioned  in  the  covenant  against  incumbrances. 
— Welbon  v.  Welbon  (Mich.)  338. 

Coverture. 

See  "Husband  and  Wife." 

OredibiUty. 

Of  witness,  see  "Witness." 


CKBDITOBS'  BILL. 

Bill  by  judgment  creditor  held  insufficient,  un- 
der either  sections  4218  or  4222,  Gen.  St  1894. 
— Anderson  v.  Lindberg  (Minn.)  538. 

fTRTMTWAT.  IjAW. 

See,  also,  "Bail";  "Indictment  and  Informa- 
tion"; ''Jury";   "Witness." 

Criminal  negligence,  see  "Negligence." 

Particular  crimes,  see  "Adulttfy";  "Assault 
and  Battery";  "Disorderly  Conduct";  "Disor- 
derly House" :  "False  Pretenses" ;  "Forgery"; 
"Gaming";  "Homicide";  "Intoxicating  Liq- 
uors"; "Larceny";  "Perjury";  "Rape  ; 
"Bobbery";  "Seduction." 

Sale  of  mortgaged  chattels,  see  "Chattel  Mort- 
gages," 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors." 

Information  for  third  offense  must  allege 
prior  convictions. — People  v.  Buck  (Mich.)  982. 

Objection  that  information  for  third  offense 
does  not  allege  prior  convictions  is  not  waived 
by  pleading  to  the  information. — People  v. 
Buck  (Mich.)  982. 

A  complaint  filed  with  a  justice  held  sufficient 
for  the  issuance  of  a  warrant  for  an  arrest  for 
larceny. — Cnrnow  v.  Kessler  (Mich.)  982. 

Where  it  does  not  appear  that  anything  was 
required  that  could  not  have  been  done  by  de- 
fendant before  trial,  it  was  not  error  to  refuse 
a  motion  for  a  continuance.— State  v.  White 
(Iowa)  267. 

Where  the  facts  are  undisputed  and  sufficient 
to  constitute  the  crime  charged,  the  court  should 
direct  a  verdict  of  guilty. — People  v.  Elmer 
(Mich.)  550. 

Separation  of  the  jury,  after  being  sworn  and 
before  the  case  was  submitted,  heli  to  furnish 
no  ground  for  new  trial.— State  v.  Pancoast  (N. 
D.)  1052. 

Under  Code,  i  4484^  it  was  error  against  ob- 
jection to  peimit  the  jury  to  separate.— State  v. 
Garrity  (Iowa)  92. 

Alloiring  the  jury,  while  in  charge  of  a  bail- 
iff, with  the  consent  of  counsel,  to  attend 
church,  held  not  prejudicial  to  defendant — 
SUte  T.  Pancoast  (N.  D.)  10S2. 


Arralcnmemt  and  pleas. 

What  necessary  to  be  shown  to  require  an 
indictment  to  be  set  aside  because  of  the  pres- 
ence before  the  grand  jury  of  one  who  was 
not  a  member  thereof.— State  v.  Fertig  (lowa> 
87. 

A  motion  in  arrest  only  reaches  defects  avail- 
able on  demurrer. — State  v.  Pancoast  (N.  D.> 
1052. 

A  motion  to  set  aside  an  information  cannot 
be  made  after  «  plea  of  not  guilty  and  one  trial 
on  that  plea.— State  v.  Pancoast  (N.  D.)  1052- 

The  jury  having  returned  no  verdict  on  the 
prior  prosecution.  Add  that  a  plea  of  former  ac- 
quittal wag  properly  overruled.— State  v.  Bron- 
kol  (N.  D.)  eSO. 

A  plea  of  former  acquittal  held  not  sustained' 
by  a  showing  that  defendant  was  put  upon 
trial  before  first  being  arraigned  and  enter- 
ing a  plea.— SUte  t.  Bronkol  (N.  D.)  680. 

V«aa«. 

Defendant  cannot  couple  his  application  for 
change  of  venue  with  a  condition  that  another 
judge  be  called  in  to  try  the  case.— French  v. 
State  (Wis.)  706. 

Under  the  circumstances,  it  was  not  an 
abuse  of  diSCTetion  to  refuse  to  grant  a  motion 
for  a  change  of  venue  on  the  ground  of  pubUe 
prejudice.— State  v.  White  (Iowa)  267. 

Under  Comp.  Laws,  |  7312,  a  change  of  Ten- 
ne   granted   before   the   jury   is   impaneled   is 

f ranted   before   the   trial   is    begun.— State   v. 
'ancoast  (N.  D.)  1052. 

Where  accused  has  the  right  to  a  change  of 
venue,  he  may  consent  in  open  court  that  the 
case  be  sent  to  the  district  court  of  some  coun- 
ty that  is  not  "near  or  adjoining." — State  v, 
Pancoast  (N.  D.)  1062. 

Oomdvot  of  trial. 

Where  the  jury  disagrees  on  the  special  is- 
sue of  lusani^,  defendant  does  not  entertain 
the  ri^ht  to  open  and  close  by  admitting  the 
homicide,  and  alleging  his  insanity  as  a  de- 
fense.—French  V.  State  (Wis.)  706. 

It  is  not  error  for  the  court  to  cite  decision* 
showing  the  interpretation  of  the  statute  by 
the  supreme  court — People  v.  Bowkus  (Mich.) 
319. 

Under  Code,  i  4443,  where  a  juror  becomes 
sick,  the  court  may  adjourn  for  a  few  days 
until  said  juror  is  able  to  resume  the  discharge 
of  his  duties.— State  v.  Garrity  (Iowa)  92. 

Alleged  objectionable  remarks  of  counsel, 
with  the  rulings  of  the  court  thereon,  consid- 
ered, and  held  not  error. — State  v.  Pancoast 
(N.  D.)  1052. 

A  reversal  for  remarks  of  prosecuting  attor- 
ney will  not  be  had  where  defendant  had  in  this 
respect  a  fair  trial. — State  v.  Weston  (Iowa> 
84. 

Erldenee. 

Where  a  witness  testifies  as  to  possible  tam- 
pering with  defendant  by  an  attorney,  held  not 
error  to  refuse  to  allow  the  attorney  to  deny 
such  evidence,  the  court  having  stated  that 
there  was  nothing  reflecting  on  his  integrity. — 
Hanscom  v.  State  (Wis.)  419. 

The  reading  in  evidence  of  a  notice  to  pro- 
duce a  paper  field  no  error.— People  v.  Brown 
(Mich.)  1112. 

Evidence  held  inadmissible  because  hearsay. 
—State  V.  Fertig  (Iowa)  87. 

Where  two  persons  have  been  jointly  indict- 
ed, judgment  of  conviction  against  one  is  in- 
admissible on  trial  of  the  other. — State  v.  Fer- 
tig (Iowa)  87. 

Preliminary  questions  are  admissible  to  con- 
nect what  follows,  even  though  the  relevancy 
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of  such  qnestions  may  not  b«  apparent  when 
asked.— State  t.  Pancoast  (S.  D.)  1062. 

The  state  can  introdnce,  throngh  an  accom- 
plice, all  matters  of  probatiTe  force.  In  order 
to  make  his  teatimonj  inherently  probable. — 
State  Y.  Pancoast  (N.  D.)  1052. 

The  flight  of  accused  may  be  shown,  and  of- 
ficers may  testify  as  to  steps  taken  to  locate 
the  accused.— State  v.  Pancoast  (N.  D.)  1052. 

It  is  propLf  to  prove  the  commission  by  the 
accused  of  another  crime  which  might  furnish 
a  motive  for  the  crime  for  which  he  is  being 
tried.— State  t.  Pancoast  (N.  D.)  1062. 

For  the  purpose  of  showing  motive,  the  re- 
moteness in  time  of  the  commission  of  a  col- 
lateral crime  cannot  be  considered. — State  v. 
Pancoast  (N.  D.)  1062. 

The  allowance  at  the  trial  of  an  Indorse- 
ment on  information  of  the  name  of  a  wit- 
ness held  proper  on  the  affidavit  of  the  prose- 
cuting attorney. — People  v.  laham  (Mich.)  819. 

Notice,  under  Code,  |  4421,  as  to  the  intro- 
dnction  of  witness  not  examined  before  the 
grand  jury,  HM  sufficient  —  State  v.  Harlan 
(Iowa)  381 

The  fact  that  a  witness'  ChriatUin  name  is 
incorrectly  indorsed  on  the  indictment  will  not 
prevent  his  testifying,  where  he  ia  identified.— 
State  V.  Arnold  (Iowa)  262. 

On  a  second  trial  on  the  same  information, 
witnesses  who  testified  on  the  first  trial  with- 
out objection  are  competent,  thongh  their 
names  are  not  indorsed  on  the  information. — 
State  V.  Pancoast  (N.  D.)  1052. 

Inatniotiona. 

Instruction  as  to  the  weight  to  be  given  evi- 
dence of  the  relatives  and  friends  of  defend- 
ants held  not  prejudicial. — State  v.  Smith  (S. 
D.)  619. 

Instruction  held  not  open  to  objection  as  as- 
suming matters  in  controversy.— People  v. 
Bowkus  (Mich.)  319. 

Where  the  court  charges  that  the  jury  must 
be  convinced  of  accused  s  guilt  beyond  reason- 
able donbt,  an  omission  to  charge  as  to  the  pre- 
sumption of  innocence  is  not  error,  the  atten- 
tion of  the  court  not  being  called  to  it.— People 
T.  Ostrander  (Mich.)  1079. 

Instructions  examined,  and  held  not  to  invade 
the  province  of  the  jury,  or  to  assume  facts  as 
proven.— State  v.  Pancoast  (N.  D.)  1062. 

It  ia  not  error  to  refuse  instructions  as  to 
matters  fully  and  correctly  covered  in  the 
charge.— State  v.  Pancoast  (N.  D.)  1052. 

Appeal  and  error. 

The  right  of  appeal  from  the  county  to  the 
district  court  in  a  criminal  prosecution  does  not 
exist  in  a  complaining  witness  against  whom 
costs  were  taxed.— Ochander  v.  Efansen  (Neb.) 
604. 

Requests  to  charge,  which  qre  added  to  the 
bill  of  exceptions  without  authority,  cannot  be 
considered  — People  v.  Macard  (Mich.)  968. 

Where  evidence  is  properly  admitted  for  one 
purpose,  it  will  not  be  presumed  that  it  is  con- 
sidered for  a  purpose  for  which  it  is  not  com- 
petent—State V.  Pancoast  (N.  D.)  1052. 

A  conviction  against  the  clear  weight  of  evir 
dence  will  be  set  aside.— State  v.  White 
(Iowa)  267. 

Where  defendant  was  denied  the  right  of 
pleading  to  the  jurisdiction,  held,  that  on  ap- 
peal he  should  receive  the  benefit  of  all  prelim- 
inary motions  which  could  have  betn  properly 
made  bdow.— State  v.  Root  (N.  D.)  59(5. 

Defendant  cannot  complaiaof  evidence  which 
his  counsel  elicited  on  cross-examination.  — 
Hanscom  v.  State  (Wis.)  419. 


A  refusal  to  permit  certain  qne>tii»is  kid 
not  prejudicial  error,  when  the  witness  aftn^ 
wards  testifies  ful^  thereon.— State  r.  Saith 
(S.  D.)  619. 

Cross  Bill. 

See  "Pleading." 

Of  witness,  see  "Witnesv." 

Crossing  Acddent. 

See  "Railroad  Companies." 

CTTSTOM  AND  XHSIAaB. 

Evidence  as  to  the  customary  way  of  loadiag 
and  hauling  wood  is  not  admissible  in  an  ac- 
tion by  one  who,  while  riding  in  a  wagon  loaded 
with  wood,  was  injured  by  reaaon  of  a  ^ 
fective  street — Simonds  v.  City  of  Barabos 
(Wis.)  40. 

Evidence  of  custom  Is  admissible,  tfaongfa  it 
establishes  a  rule  different  from  the  geoettl 
Uw.— MUroy  t.  Chicago,  M.  &  St  P.  Ry-Xo: 
(Iowa)  276. 

How  tar  a  custom  modifies  a  contract  is  a 
question  of  law. — Milroy  v.  Chicago.  M.  &  St. 
P.  Ky.  Co.  (Iowa)  276. 

Sufficiency  of  evidence  to  prove  cnartmn  teU 
a  question  for  the  jury. — Milroy  v.  Chieaga, 
M.  &  St  P.  Ry.  Co.  (Iowa)  276. 


DAMAQES. 

For  assault  and  battery,  see  "Assault  aM  Bat- 
tery." 

For  conversion  of  mortgaged  dmttek.  see 
"Chattel  Mortgages." 

For  death  by  wrongful  act  see  "Death  hr 
Wrongful  Act." 

For  land  taken  by  eminent  domain,  see  "Emi- 
nent D<»ttain." 

For  libel  or  slander,  see  "Libel  and  Slander." 

For  malicioua  prosecution,  see  "Malicious  Pros- 
ecution." 

For  wrongful  conversion,  see  "Trover  and  Cto- 
version." 

The  admission,  on  cross-examination  of  plaia- 
tiff,  of  evidence  of  his  physical  condition,  ktli 
notground  for  reversal.— Le  Beau  v.  TelepfaoDe 
&  Telegraph  Const  Co.   (Mich.)  338. 

In  an  action  for  persona)  injuries  preventias 
a  stenographer  from  working,  it  was  proper  :<. 
show  that  she  was  to  have  received  an  increan 
of  salary  in  a  short  time.— Bryant  v.  Omaha 
&  C.  B.  Railway  &  Bridge  Co.  (Iowa)  392. 

Measnre  for  breach  of  oontraot. 

Though  the  jury  was  directed  to  find  the 
"reasonable  fair  market  value"  of  the  property 
defendant  was  to  convey,  the  charge  was  not 
prejudicial  to  defendant— Warren  t.  Chandler 
(Iowa)  242. 

The  jury  held  sufficiently  informed  that  the 
damages  should  be  estimated  at  the  date  of 
the  breach  of  the  contract — Warren  r.  Chand- 
ler (Iowa)  242. 

Measure  of  damages  for  brea^  of  a  contxact 
to  exchange  property  defined. — Warren  t. 
Chandler  (Iowa)  242. 

Defendant  having  conveyed  to  another  Unj 
which  he  agreed  to  convey  to  plaintiff,  plain- 
tiff was  entitled  to  substantial  damages. —War- 
ren V.  Chandler  (Iowa)  242. 

One  contracting  for  a  car  of  fruit  h«M  en- 
titled 10  damages  in  case  of  nond^veiy  baaed 
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on  the  amount  of  fmlt  in  an  ordinair  car.— 
Seefpld  V.  Thacker  (Wis.)  1142. 

Right  of  plaintiff  to  recover  expenses  incur- 
red after  execution  of  a  contract,  but  before 
he  learned  of  defendanfa  inability  to  perform. 
—Warren  t.  Chandler  (Iowa)  242. 

An  iiuured  passenger  is  not  entitled  to  dam- 
ages which  will  put  him  in  a  better  position 
than  he  would  have  been  in  had  the  carrier 
complied  with  its  contract — Fremont,  B.  &  M. 
V.  R.  C!o.  T.  French  (Neb.)  472. 

A  telegraph  oompany  which  failed  to  delirer 
a  message  add  liable  to  the  addressee  for  the 
profits  he  was  thereby  precluded  from  gainiug. 
—Western  Union  Tel.  Co.  v.  Wilhelm  (Neb.) 
870. 

Eridence  aa  to  orofits  which  would  accrue  un- 
der a  contract  Aeld  to  constitute  an  element  of 
damage  for  breach  thereof. — Barrett  t.  Grand 
Rapids  Veneer  Works  (Mich.)  976. 

ZtKocsalT*  d«auic*s* 

A  Terdict  in  tort  will  not  be  set  aside  on  the 
sronnd  that  the  damages  were  excessive,  unless 
the  jury  were  misled  by  passion  or  ignorance. — 
Donovan  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
721. 

A  verdict  for  ^000-held  not  excessive,  in  an 
action  l>y  a  servant  for  personal  injuries. — 
Rogers  v.  Chicago,  O.  W.  Ry.  Co.  (Minn.)  1(X)3. 

A  verdict  for  $4,000,  in  favor  of  a  woman  21 
years  eld,  for  personal  injuries,  hHd  not  excess- 
ive.—Biyant  V.  Omaha  &  C.  B.  Railway  & 
Bridge  Co.  apwa)  392. 

A  verdict  of  S5,000  for  injuries  to  a  passen- 
grer  held  excessive. — Fremont,  E.  &  M.  V.  R. 
Co.  V.  French  (Neb.)  472. 


See 


Dangrerous  Premises. 

"NegUgence." 


DEATH  BY  WKONQFUIj  ACT. 

An  tastractlon  that  plaintilf  eoold  recover 
«Bly  the  amount  which,  at  legal  interest  for  the 
term  of  his  probability  of  life,  would  equal  the 
sum  he  would  have  probably  left,  was  prop- 
erly refused.— Spanlding  v.  Chicago,  St  P.  « 
K.  C.  Ry.  Co.  Uowa)  2Zl. 

Bvidenc?  of  how  much  money  decedent  had 
sent  his  family  held  admissible.— Spanlding  t. 
Chicago,  St  P.  &  K.  C.  Ry.  Co.  (Iowa)  2Z7. 

The  jury,  in  estimating  the  damages,  should 
allow  an  amount  that  will  compensate  for'the 
I)ecuniaiy  loss.— Spauldinx  v.  Chicago,  St  P. 
&  K.  C.  Ry.  Co.  (Iowa)  227. 

Secedeats. 

See  "Execntors  and  Administrators";  "WUis." 

DECEIT. 

A  complaint  for  misrepresentations  aa  an 
inducement  for  purchase  held  *o  state  a  cause 
of  action.— Merrill  v.  Newton  (Mich.)  120. 

Evidence  of  statements  to  plaintiff  aa  to 
representations  of  defendant  held  admissible. 
— Banner  v.  Schlessinger  (Mich.)  116. 

Evidence  held  insufficient  to  show  deceit  In 
the  exchange  of  goods  for  a  farm.— Simpson  t. 
Hane  (Iowa)  247. 

Dedsion. 

On  appeal,  see  "AppeaL" 
V.67N.W.— 74 


Deolaratioiuk 

See  "Pleading." 

As  evidence,  see  "Evidence." 


See  "Equity.' 


Decree. 


-      DEDICATION. 

Evidence  htld  insufficient  to  show  a  dedication 
by  an  abutting  owner  of  property  for  the  pur- 
pose of  a  street— City  of  Omalia  v.  Hawver 
(Neb.)  891. 

Evidence  examined,  and  held  insufficient  to 
show  a  dedication  of  a  liighway. — Oray  v.  Baas 
(Iowa)  894. 

DEED. 

See,  also,  "Frandnle&t  Oonveyaaoas";  'Can- 
dor and  Purchaser." 

As  mortgage,  see  "Mortgages." 

Between  husband  and  wife,  see  "Husband  and 
Wife." 

Of  assignment,  see  "Assignment  for  Benefit  of 
Creditors." 

Of  homestead,  see  "Homestead." 

Reformation  of,  in  equity,  see  "Equity." 

Tax  deed,  see  "Taxation." 

Relationstiip  between  the  grantor  and  the 
grantee,  and  an  agreement  for  maintenajace, 
held  a  sufficient  consideration  for  a  deed.— 
Schneitter  v.  Carman  (Iowa)  249. 

The  word  "witnessed"  is  not  necessary  to  be 
used  in  the  attestation  clause  of  a  deed. — link 
T.  Connell  (Neb.)  475. 

De  Facto  OfELcers. 

See  "Office  and  Officer." 

Defective  Appllanoes. 

See  "Master  and  Servant" 

Defecti-ve  Streets. 

See  "Municipal  Corporations." 

Defect  of  Parties. 

See  "Parties." 

Delay. 

Of  carrier,  see  "Carriers." 

Delivery. 

Of  bond,  see  "Bonds." 

Demand. 

For  payment  of  bills  and  notes,  see  "Negotia- 
ble Instruments." 


Demurrer. 


See  "Pleading." 


DEPOSITION. 

Where  from  a  deposition  it  appears  that  the 
witness  is  a  nonresident  of  the  county,  the 
party  offering  it  need  not  prove  that  he  is  not 
present— Lowe  v.   Vaughn  (Neb.)  484. 
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DESCENT  AND  DISTBTBTTTIOX. 

See,   also,   "Bhcecntors  and  Adminiatraton." 

Under  Rev.  St  §  3959.  parol  evidence  of  *d- 
Tancementa  is  inadmisaible. — Pomeroy  ▼.  Pom- 
eroy  (Wis.)  430. 


Devise. 


See  ••Willa." 


Directingr  Verdict. 

See  "Trial." 

In  criminal  caaea,  see  "Criminal  Law." 

DiBbarmexLt. 

Of  attorney,  aee  "Attorney  and  Client.** 

DIsdiarKe. 

See  "Accord  and  Satisfaction":    "Compromiae"; 

"Payment";   "Release  and  Diacharge." 
Of  aervant,  see  "Master  and  Serrant." 

Diacontintiajice. 

See  "Practice  in  CItU  Caaea." 


DISCXJVEItY. 

Interrogatories  aa  to  immaterial  matters  at- 
tached to  an  answer  need  not  be  answered. — 
McFarland  y.  City  of  Muscatine  (Iowa)  233. 

Diacretioii  of  Court. 

See  "Appeal";  "Continuance";  "New  Trial." 

DismissaL 

See  "Practice  in  Civil  Cases." 

DISOBDEBIiT  CONDUCT. 

"Pretending  to  tell  fortunes"  may  be  proved 
by  advertisements  of  defendant  professing  the 
ability  to  do  bo,  and  offering  his  services  to  the 
public. — People  v.  Elmer  (Mich.)  550. 

The  offense  of  pretending  to  tell  fortunes  is 
a  continuing  one,  and  the  proaecntion  cannot  be 
compelled  to  elect  to  stand  on  any  one  act  prov- 
en.—People  V.  Elmer  (Mich.)  550. 

DISOBDEBLT  HOUSE. 

An  indictment  may  charge  the  offense  as 
committed  on  a  particular  day,  and  divera  days 
between  that  and  another  day  previous  there- 
to.—People  V.  Russell  (Mich.)  1099. 

Evidence  of  the  reputation  of  an  inmate  is 
admissible. — People  v.  Russell  (Mich.)  1099. 

The  reputation  of  an  inmate  three  years  pre- 
vious and  up  to  the  date  charged  is  admissible. 
—People  V.  Russell  (Mich.)  1099. 

Instructions  as  to  the  purposes  of  males  in 
the  house  construed. — People  v.  Russell  (Mich.) 
1099. 

Disqualification. 

Of  Judge,  see  "Judge." 

Dissolation. 

Of  corporation,  see  "Ciorporations." 
Of  injunction,  see  "Injunction." 


District. 

See  "Sdiools  and  School  DUtricts." 

District  sad  Prosecatizigr  At- 
torneys. 

Argument  in  criminal  cases,  see  "Giimioal  Lav.* 

DIVOBCE. 

An  award  of  alimony  htid  not  exceasive;,— 
Heist  V.  Heist  (Neb.)  790. 

Condonation  is  dependent  on  the  fatnre  good 
conduct  of  the  offender.— Heiat  v.  Heist  (Neb  i 
T90. 

Condonation  of  extreme  craeltr  onay  be  avoii- 
ed  by  abuaive  language.— Heist  ▼.  E(eist  (Neb.i 
790. 

Conduct  of  a  husband  Md  sufficient  to  avoM 
the  previous  condonation.— Heist  v.  Heist  (Neb. 
790. 

Sjvidence  held  to  sustain  finding  that  a  ju-lg- 
ment  of  divorce  was  obtained  by  fraad. — Colty 
V.  Colby  (Minn.)  663. 

Where  divorce  proceedings  were  fraudnlrt; 
from  the  beginning,  judgment  in  an  action  to 
set  aside  the  judgment  therein  should  not  per- 
mit an  answer  to  be  filed  in  the  proceedings. 
—Colby  V.  Colby  (Minn.)  663. 


DOWEH. 

Where  testator  devised  all  the  remainder  cf 
his  estate  to  his  wife  for  life,  k«M  the  deriw 
waa  not  in  lien  of  dower. — Watson  t.  Wat- 
son (Iowa)  83. 


DUEBIIiLS. 


Set-off  in  action  on,  see 
claim." 


"Set-Off  and  Caanta- 


In  an  action  on  an  aaaigned  dnebill,  an  order 
by  the  payee,  made  subsequent  to  the  alleged 
assignment,  directing  delivery  to  defendant. 
held  incompetent  to  disprove  the  assignment— 
Kirby  v.  Jameson  (S.  D.)  854. 

It  was  error,  in  an  action  against  an  execntoT 
on  a  duebilL  to  admit  it  before  proof  of  execu- 
tion.—Camidon  V.  Scbinnick  (Wis.)  11. 


DUSESS. 

Ground  to  reednd  contract,  see  "ESquitT-." 

Evidence  examined,  and  held  that,  plainiJIT' 
having  had  full  knowledge  of  the  facts  and  •■•I 
their  rights,  there  was  no  duress. — Laidlaw  t. 
City  of  Detroit  (Mich.)  967. 

EJECTMENT. 

See,  also,  "Adverse  Possession";  "QoietiDc  TWt 
—Removal  of  Cloud." 

The  petition  most  allege  that  plaintiff  is  t-a 

titled  to  possession  of  the  premises  songht  te 

be   recovered. — George   v.  McGullough    (Neh.' 
768. 

An  answer  alleging  that  plaintifTs  title  ma 
on  a  contract  and  deed  obtained  by  fraud  htU 
to  show  a  legal  defense.  —  Catholicon  Hoi 
Springs  Co.  v.  Ferguson  (S.  D.)  615. 

A  tax  deed,  assessment  roll,  and  proceeding 
of  the  probate  court  hrU  admissible  to  f^buir 
title  in  defendant. — Chabert  v.  RuaaeU  (Midi.) 
902. 
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ELECTION  OF  REMEDIES. 

If  the  vendor  in  a  conditional  sale  sues  for 
the  price,  creditors  of  the  vendee  may  take  ad- 
vantage of  his  election. — Ricliards  v.  Schreiber, 
Conchar  A  Westphal  Co.  (Iowa)  509. 

Where  a  principal  waives  an  action  for  con- 
version of  his  property  by  his  agent,  and  sues 
on  an  implied  contract  of  purchase,  it  is 
merely  a  waiver  of  the  element  of  tort  in  the 
transaction.— Anderson  v.  First  Nat.  Bank  (N. 
D.)  821. 

One  obtaining  a  lot  in  exchange  for  goods  can- 
not waive  the  tort  because  of  fraudulent  repre- 
sentations as  to  the  lot,  and  maintain  assumpsit 
for  its  value.— Reed  v.  Ismond  (Mich.)  912. 

ELECTIONS  AND  VOTEBS. 

Eilection  to  change  county  seat,  see  "C!ountiea." 

When  rival  conventions  of  one  party  make 
nominations  for  the  same  office,  the  secretary 
of  state  will  certify  the  names  of  all  candidates 
nominated.— Phelps  v.  I'iper  (Neb.)  755. 

EMINENT  DOMAIN. 

Order  of  court  determining  the  distribution 
of  the  award  must  recite  all  the  facts  necessary 
to  show  each  party's  right  to  recovery.— Grady 
▼.  Northwestern  Loan  &  Investment  Co.  (Wis.) 
34. 

An  award  for  land  taken  by  Detroit  under 
Pub.  Acts  1S83,  No.  124,  as  amended,  held 
payable  under  that  act,  after  passage  of  Lo- 
cal Acts  1895,  No.  467,  repealing  the  general 
law  as  to  Detroit. — Batch  v  City  of  Detroit 
(Mich.)   122. 

Entry. 

Of  Judgment,  see  "Judgment." 

On  public  lands,  see  "Public  Lands." 

Equalization. 

Of  taxes,  see  "Taxation." 

EQUITY. 

See,  also,  "Creditors'  Bill";  "Discovery";  "Di- 
vorce"; "Fraudulent  Conveyances":  "Part- 
nership"; "Quieting  'Title — Removal  of  Cloud"; 
"Receivers";  "Reference";  "Specific  Perform- 
ance"; "Trusts." 

Costs  in  equity,  see  "Costs." 

Laches  in  applyiiw  for  relief  against  judgment, 
see   "Judgment. 

Relief  against  judgment,  see  "Judgment" 

In  an  action  against  a  husband  for  cancella- 
tion of  a  title  procured  by  fraud,  the  wife  is 
not  a  necessary  party  defendant. — Swihart  v. 
Harless  (Wis.)  413. 

The  beneficiary  named  in  a  trust  deed  pro- 
cured by  fraud  32  years  since  held  not  entitled 
to  an  enforcement  of  the  trust. — Kwing  v. 
Clark  (Minn.)  669. 

Kvidence  held  to  show  no  snch  laches  on 
part  of  the  claimant  as  to  estop  her  from 
maintaining  a  bill  to  quiet  title. — Dice  v.  Brown 
<Iowa)  253. 

Jnrlsdletloii. 

"Where  equity  has  jurisdiction  of  an  account- 
ing in  regard  to  firm  property,  although  such  ac- 
count«g  fails  to  show  any  property  subject  to 
complainant's  claim,  be  may  properly  be  given  a 
IHTsonal  judgment  in  the  action  to  which  he 
«huws  himself  entitled. — McLean  v.  McLean 
<Micb.)  118. 


Where  the  ezeeatory  contract  expressed 
vendee's  agreement,  and  the  deed  expressed 
vendor's  understanding  of  the  agreement,  an 
action  to  reform  the  deed  will  not  lie. — 
Blancharel  v.  Patterson  (Minn.)  356. 

Evidence  examined,  and  held  not  to  show  • 
mutual  mistake  in  words  used,  so  as  to  Justify 
a  reformation  of  the  contract. — Marshall  v. 
Westrope  (Iowa)  257. 

Evidence  hdd  insufficient  to  Justify  the  ref- 
ormation of  a  contract.  —  Simpson  v.  Kane 
(Iowa)  9A7. 

Plalntiif  held  not  entitled  to  specific  perform- 
ance of  a  contract  until  it  was  reformed. — 
Parker  v.  Schaller  Sav.  Bank  (Iowa)  245. 

EJqoity  will  reform  a  deed  to  comply  with  the- 
intent  of  the  parties.— Beall  v.  Martin  (Neb.> 
433. 

Defendants  held  not  entitled  to  relief  in  ^- 
uity  resnlting  from  a  mistake  of  law.— Trues- 
dale  T.  Sidle  (Minn.)  1004. 

Misrepresentations  as  to  land  sold  heU  suf- 
ficient ground  for  rescission,  when  relied  on  by 
vendee.— Stochl  v.  Caley  (Neb.)  783. 

Evidence  hdd  not  to  justify  the  setting  aside 
of  a  deed  on  the  ground  that  it  was  procured 
by  undue  influence.— Davis  v.  Miller  (Iowa)  387. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  deed  should  be  set  aside  for 
mental  incapacity  or  undue  influence.— Schneit- 
ter  V.  Carman  (Iowa)  249. 

Evidence  held  to  sustain  a  finding  that  a  con- 
veyance from  a  son  to  his  father  in  trust  for 
the  benefit  of  the  grantor  was  secured  by  un- 
due influence.- Swing  v.  Clark  (Minn.)  669. 

Pleading. 

A  complaint  asking  cancellation  of  paper  title 
procured  by  fraud,  and  for  damages  for  tres- 
pass, held  not  multifarious. — Swihart  v.  Har- 
less (Wis.)  413. 

That  •  bill  asks  for  different  kinds  of  specific 
relief  in  favor  of  the  same  subject-matter  and 
between  the  parties  does  not  make  it  multifari- 
ous.— Densmore  v.  Savage  (Mich.)  1103. 

Bill  in  an  action  by  a  county  against  a  bank 
to  compel  a  surrender  of  a  county  warrant  for 
cancellation,  and  satisfaction  of  a  judgment  ol>- 
tained  thereon,  held  to  state  a  cause  of  action. 
— Fall  River  (jonnty  v.  Minnekahta  State  Bank 
(S.  D.)  617. 

A  complaint  asking  that  a  patent  title  be 
vested  in  plaintiff,  that  defendant  be  enjoined 
from  cutting  timl>er  on  the  land,  and  for  dam- 
ages, held  to  state  a  cause  of  action  in  equity. 
—Swihart  v.  Harless  (Wis.)  413. 


EBROS.  WBTT  OF. 

See,  also,  "Appeal";  "Certiorari":  "New  Trial." 

When  a  party  presenting  a  case  to  the  su- 
preme court  files  a  petition  in  error,  he  is  pre- 
sumed to  have  elected  to  proceed  by  error. — 
Thomas  v.  Thomas  (Neb.)  182. 


ESTATES. 

The  life  tenant  of  a  homestead  hdd  liable  for 
taxes  and  repairs  in  an  action  against  her  by 
the  administrator,  who  paid  the  same. — St. 
Paul  Trust  Co.  v.  Mintzer  (Minn.)  657. 

A  remainder,  after  a  life  estate,  is  a  future 
estate,  which  may  be  conveyed  during  the  life- 
time of  the  life  tenant. — Defreese  v.  Lake 
(Mich.)  505. 

Rule  for  apportionment  of  interest  between 
plaintiff  owning  a  present  life  estate  and  the 
fee  in  remainder,  subject  to  an  expectant  life 
estate  in  defendant,  contingent  on  plaiutifTa 
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death,  where  tiie  defendant's  life  estate  and 
the  fee  were  snbject  to  a  mortgage  purchased 
b7  plaintiff,  determined.— Damm  t.  Damm 
(Mich.)  884. 

ESTOPPEL. 

By  jndgment,  see  "Judgment." 

To  deny  yalidity  of  subscription  for  stock,  see 
"Corporations. 

To  set  off  note  in  action  for  deposit,  see  "Banks 
and  Banldng." 

up  infancy,  see  "Infancy." 

To  sue  after  settiement,  see  "Accord  and  Satis- 
faction." 

Facts  claimed  to  constitute  an  estoppel  must 
be  pleaded. — Cobbey  t.  Buchanan  (Neb.)  176. 

Wife  held  estopped  to  assert  title  to  hinds 
conveyed  to  her  by  her  husband  in  fraud  of 
creditors.— laeminger  t.  Crisweli  (Iowa)  289; 
First  Nat  Bank  r.  Same,  Id.;  Romans  r. 
Same,  Id. 

As  attorney  who  foreclosed  for  his  client  a 
mortgage  on  land  to  which  he  claimed  superior 
title  held  estopped  from  setting  up  title  as 
against  a  purchaser  of  the  land.— Walker  t. 
Bottomley  (Mich.)  1083. 

Where  an  execution  defendant  tells  bis  debt- 
or to  pay  the  amount  due  to  an  officer,  he  is 
estopped  from  afterwards  claiming  the  money 
so  paid.— Bedford  t.  Kissick  (S.  D.)  609. 

An  owner  of  land  hdd  estopped  by  acquies- 
cence to  deny  the  right  of  anotner  to  maintain 
a  ditch  across  bis  land. — Scott  t.  Toomey  (S. 
D.)  88& 

Agreement  between  a  judgment  debtor  and  a 
judgment  creditor  and  the  latter's  attorney  con- 
stmed,  and  hdd,  that  the  attorney,  under  the 
agreementj  was  estopped  from  maintaining  an 
action  against  his  client  for  services. — Berryhill 
T.  Resser  (Minn.)  542. 

Bvldence  held  to  sustain  a  finding  that  de- 
fendants had  estopped  themselres  from  assert- 
ing a  mortgage  lien  upon  property  as  against  a 
subsequent  purchaser. — Brown  T.  Bno  (Neb.) 
434. 

EVIDENCE. 

See,  also,  "Deposition";  "Witness." 

Harmless  error  in  rulings  on,  see  "Appeal." 

In  action  against  corporation,  see  "Ooqwratipns." 

on  contract,  see  "Contracts." 

on  duebill,  see  "Duebills." 

on  policy,  see  "Insurance." 

to    set    aside    fraudulent    oonTeyance^  see 

"Fraudulent  Conveyances.' 

In  contempt  proceedings,  see  "Contempt." 

In  criminal  cases,  see  "Criminal  Law";  "For- 
gery"; "Homicide";  "Intoxicating  Liquors." 

In  particular  actions,  see  "Assault  and  Bat- 
tery";  "Assumpsit";  "Attachment";  "Deceit"; 
"Divorce";  "Injunction";  "Larceny":  "Libel 
and  Slander";  "Malicious  Prosecution  ;  "Per- 
jury"; "Replevin";  "Bobbery";  "Trespass"; 
"Trorer  and  Conversion." 

Newly-discovered,  as  ground  for  new  trial,  see 
"New  Trial." 

Of  accord  and  satisfaction,  see  "Accord  and  Sat- 
isfaction." 

Of  adTancement.  see  "Descent  and  Distribu- 
tion." 

Of  adverse  possession,  see  "Adverse  Possession." 

Of  agency,  see  "Principal  and  Agent." 

Of  compromise,  see  "Compromise." 

Of  custom,  see  "Custom  and  Usage." 

Of  damages,  see  "Damages." 

Of  dedication,  see  "Ded'cation." 

Of  duress,  see  "Duress." 

Of  fraud,  see  "Fraud. " 

Of  insolvency,  see  "Insolvency." 

Of  marriage,  see  "MarrisRO." 

Of  negligence,  see  "Negligcuce." 


Of  titie  to  highway  by  prescriptian.  see  "Hig^ 

ways." 
Weight  and  snficieney,  review  on  appeal,  tet 

"Appeal."  -»-.— 

Time  book  and  explanation  of  the  method  is 
which  it  was  kept  held  admissible. — Gutiie:- 
less  V.  Ripley  (Iowa)  109. 

When  incompetent  testimony  elicited  by  sd- 
verse  party  not  stricken  ouC— Damall  v.  Bea- 
nett  (Iowa)  273. 

A  transcript  of  a  foreign  judgment  must  t<> 
authenticated  as  prescrilied  by  (3ode  Civ.  Proc 
{  414.— Names  v.  Names  (Neb.)  751. 

jr«di«ial  Botlee. 

The  court  will  take  notice  of   the  geneTsily    i 
known  signification  of  words  not  recognized  bj 
lexicographers.— Brace  v.   State  (Neb.)  451.        ! 

The  supreme  court  takes  judicial   notice  oi    , 
the  boundaries  of  a  Judicial  district.— Clucagak 
B.  A  Q.  R.  Co.  V.  Hyatt  (Neb.)  8. 

Best  and  seooadary. 

Where  the  addressee  of  a  letter  proves  iti    ! 
loss,  another  who  saw  it  may  testify  as  to  its 
contents.— Painter  v.  Ledyard  (Mich.)  901. 

EMdence  of  a  search  for  a  lost  instnimect 
held  insufficient  to  pennit  secondary  evidence 
of  the  instrument  to  be  given.— ^ocum  t. 
Bracy  (Minn.)  843. 

OeclaratioBa  luid  Tii|..**rgfip^p 

Bvidence  of  fraud  of  a  third  party  keU  ia- 
admissible  against  plaintiff  without  a  founda- 
tion having  been  laid  therefor. — Matthews  t. 
Hershey  Lumber  Co.  (Minn.)  1008. 

After  the  dissolution  of  a  fimoi  the  acts  or 
admissions  of  one  partner  held  inadmissible 
against  his  former  co-partners  onlese  author- 
ized by  them.— In  re  Strait's  Estate  (Miaa.) 
987;    First  Nat.   Bank  v.  Strait,   Id. 

Bxhibit  held  property  admitted  as  an  admA- 
sion.— Nagle  v.  Fuimer  (Iowa)  369. 

Declarations  of  a  son  as  to  who  famishnl 
him  liquor  hdd  admissible  to  bind  his  mother 
in  an  action  for  injuries  caused  thereby.— Vu 
Alstine  v.  Kaniecki  (Mich.)  502. 

Declarations  of  mortgagors  as  to  when  tk« 
mortgagee  took  possession  held  not  admissdblF 
against  the  mortgagee. — Krementa  v.  HowanS 
(Mich.)  526. 

In  garnishment  of  a  fund  in  the  hands  cf 
an  insurance  company  on  payment  of  a  polic'T. 
declarations  of  the  principal  defendant  mai- 
after  he  had  assigned  the  policy  to  anothn 
were  inadmissible  as  against  such  assignee.— 
Muncey  v.  Sun  Ins.  Office  (Mich.)  562. 

An  allegation  in  a  pleading,  though  witk- 
drawn,  may  be  read  in  evidence  by  the  advene 
party  as  an  admission.- Lindner  v.  St.  Pad 
Fire  &  Marine  Ins.  Co.  (Wis.)  1125. 

Optaloa  eTldanee. 

Allowing  an  expert  bridge  builder  to  give  hii 
opinion  as  to  the  sufficiency  of  a  stringer  lik<- 
one  which  broke  under  plaintiff's  weight  whQ- 
being  used  in  a  staging,  Md  not  reversible  errvr. 
— Stanwick  v.  Butler-Ryan  Co.  (Wis.)  723. 

Standards  of  handwriting  for  comparista 
should  be  admitted  in  evidence  so  as  to  permit 
the  jury  as  well  as  experts  to  make  the  com- 

?arison.— First   Nat    Bank    v.    Carson    (Neb. 
79. 

Competency  of  farmer  to  give  opinion  a*  to 
value  of  race  horse.— Leek  v.  Chesley  (lowii 
580. 

A  question  to  an  expert,  l>ased  only  on  a  por- 
tion of  the  testimony,  held  properly  exdnded. 
— Connell  v.  McNett  (Mich.)  344. 

Witnesses  having  knowledge  of  the  marirt 
can  testify  as  to  the  value  of  a  horse. — Connell 
V.  McNett  (Mich.)  344. 
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Expert  tcRtimony  held  not  admiasible  to  show 
that  It  is  not  in  the  nsual  course  of  busineas  to 
purcliase  a  note  when  the  maker  is  known  to  be 
insolTent.— Merchants'  &  Mechanics'  Sav.  Bank 
T.  Cross  (Minn.)  1147. 

Parol  evldemoa. 

Parol  evidence  is  inadmissible  to  show  a  con- 
temporaneous oral  agreement  conflicting  with 
the  terms  of  a  lease.— Harrison  v.  Howe  (Mich.) 
527. 

Statements  of  the  amonnt  of  work  to  be  done 
previous  to  tbt  execution  of  a  written  contract 
ore  merged  therein. — Beers  v.  North  Milwaukee 
Town-Site  Co.  No.  2.  (Wis.)  936. 

As  between  indorsers  of  a  note,  it  maj  be 
Bhown  bj  parol  that  it  was  agreed  -that  each 
should  be  liable  for  half.— Kiel  t.  Choate  (Wis.) 
431. 

Parol  eyidence  cannot  be  admitted  to  vary 
the  terms'  of  a  written  proposition  submitted 
and  acted  upon. — Commercial  State  Bank  ▼. 
Antelope  County  (Neb.)  465. 

A  contemporaneous  memorandum  field  admis- 
sible as  independent  evidence. — ImhofC  v.  Rich- 
ards (Neb)  483. 

Parol  evidence  held  adnussibie  to  show  that 
a  contract  was  made  by  defendant  as  agent.— 
Armstrong  v.  Andrews  (Mich.)  567. 

Parol  evidence  held  inadmissible  to  vary  a 
writtpn  agreement.  —  Roberts  v.  Minneapolis 
Threshing-Mach.  C!o.  (8.  D.)  607. 

Contract  of  Indorsn  cannot  be  varied  by  pa- 
rol agreement. — Schmits  v.  Hawkeye  Oold-Min 
Co.  (S.  D.)  618. 

Parol  evidence  held  not  admissible  to  vary  a 
written  instrument.— Stoner  v.  Keith  .County 
(Neb.)  3U. 

Parol  agreement  by  incoming  partners  to 
assume  debts  of  old  concern  held  not  to  vary 
a  written  indorsement  by  such  partners  on  notes 
evidencing  the  debt. — J.  &  H.  Clasgena  Co.  v. 
Silber  (Wis.)  1122. 

A  written  contract  purporting  to  state  the 
■whole  agreement  cannot  be  varied  by  parol. — 
Caldwell  v.  Perkins  (Wis.)  29. 

Evideiuse  at  former  trial. 

A  witness  held  reqtiirert  to  testify  to  certain 
facts  before  being  allowed  to  give  his  recol- 
lections of  a  deceased  witness'  evidence  at  a 
former   trial. — Twohig    v.    Learner   (Neb.)   152. 

Evidence  of  a  witness,  since  deceased,  on  a 
former  trial,  is  admissible,  though  not  jprc- 
•erred  in  writing. — ^Twohig  v.  Leamer  (Neb.) 
152. 

Testimony  at  a  former  trial  of  an  officer  of 
a  corporation  held  not  admissible  as  binding 
on  the  corporation.— Columbia  Nat.  Bank  v. 
Rice  (Neb.)  165. 

Kvidence  held  sufficient  as  a  foundation  for 
reading  a  transcript  of  testimonjr  given  by  an 
abHent  witness  on  a  former  trial.— Spaulding 
T.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  227. 

Cempetaaoy  and  matarlallty. 

On  an  issue  when  the  garnishee  took  pos- 
sesRioD  of  goods,  evidence  of  when  he  demand- 
ed the  same,  and  of  acts  of  the  mortgagor  on 
the  demand,  Jield  admissible. — Krementz  v. 
Howard  (Mich.)  526. 

Testimony  as  to  offers  received  for  land  is 
incompetent  to  prove  its  value.— Atkinson  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  70S. 

Evidence  as  to  a  certain  conversation  had 
with  defendants  officers  some  months  nfter 
plaintiff's  injury  held  inadmissible. — Berlick  v, 
Ashland  Sulphite  &  Fiber  Co.  (Wis.)  712. 

Evidence  held  admissible  to  show  the  under- 
standing of  the  parties  in  relation  to  an  in- 
dorsement of  payment  on  a  note.— Rawliugs  r. 
Fiaher  (Mich.)  977. 


Hie  testimony  of  a  witness  who  speaks  Eng^ 
lish  that  a  decedent  spoke  the  language  so  as 
to  be  understood  Is  not  inadmissible  as  being  a 
conclusion. — Kuen  v.  Upmier  (Iowa)  374. 

Evidence  offered  to  show  notice  of  sale  by 
advertisement  held  incompetent. — Imboff  t. 
Richards  (Neb.)  483. 

On  an  issue  as  to  whether  defendant  had  en- 
gaged plaintiff  as  a  physician,  the  testimony  of 
the  physician  that  he  charged  such  services  to 
defendant  is  incompetent. — Hodges  v.  Detroit 
Electric  Light  &  Power  Co.  (Mich.)  664. 

Evidence  of  collateral  facta  held  admissible 
in  corroboration  of  the  evidence  of  a  party.— 
Blomgren  v.  Anderson  (Neb.)  186. 

Of  witness,  see  "Witness." 

EXCEFTIOXS.  BILL  07. 

See,  also,  "Appeal." 

Objection  relating  to  bill,  see  "Appeal" 

The  clerk  of  the  district  court  may  sign  and 
allow  a  bill  of  exceptions  in  the  absence  of  the 
trial  judge.— Chie.go,  B.  &  Q.  R.  Co.  v.  Hyatt 
(Neb.)  8. 

Acts  1895,  permitting  the  county  judge  to  al- 
low a  bill  of  exceptions  embodying  the  evi- 
dence on  a  motion  to  discharge  an  attachment, 
does  not  apply  to  bills  allowed  prior  to  iti 
passage.— Altschuler  v.  Snyder  (Neb.)  8U9. 

Prior  to  Acts  1895,  a  county  judge  bad  no  au- 
thority to  allow  a  bill  of  exceptions  embodying 
evidence  on  a  motion  to  discnarge  an  attach- 
ment.— ^Altschu  er  v.  Snyder  (Neb.)  869. 

The  district  court  can  settle  a  bill  of  excep- 
tions after  appeal  when  the  original  record  ii 
still  in  the  court. — Coulter  v.  Great  Northern 
Ry.  Co.  (N.  D.)  1046. 

An  application  for  extension  of  time  to  settle 
the  bill  of  exceptions  must  be  addressed  to  the 
judge  to  whose  ruling  the  exception  was  taken, 
though  his  term  has  expired. — Hanscom  v. 
Lantry  (Neb.)  762. 

A  bill  reciting  at  the  close  that  the  fore- 
going is  all  the  material  evidence,  when  duly 
certified,  shows  that  it  contains  all  the  evi- 
dence, without  a  statement  to  that  effect  in  the 
certificate.— Reinke  v.  Wright  (Wis.)  737. 

A  bill  of  exceptions  not  authenticated  by  the 
clerk  of  the  trial  court  will  not  be  considered. 
—German  Nat.  Bank  v.  Terry  (Neb.)  856. 

Excessive  Damages. 

See  "Damages." 

Exchange  of  Troperty. 

Damages  for  breach  of  contract,  see  "Damages." 
EXEOUnON. 

See,  also,  "Attachment";  "Exemptions";  "Gar- 
nishment." 

Land  levied  upon  under  execution  is  sub- 
jected to  the  process  of  the  court.— Prugh  v. 
Portsmouth  Sav   Bank  (Neb.)  809. 

There  is  no  statutory  provision  for  interven- 
tion by  a  party  claiming  property  seized  un- 
der execution. — Ball  v.  Cedar  Val.  Creamery 
Co.  (Iowa)  232. 

An  execution  sale  to  satisfy  a  dormant  judg- 
ment cannot  be  collaterally  attacked. — Link  v. 
Connell  (Neb.)  475. 

Sureties  on  a  bond  voluntarily  executed  to  In- 
demnify a  levying  shaciff  held  not  liable  to  11i« 
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daimant  who  fcave  no  notice  of  bis  claim  to 
the  ahenfif— Whitney  v.  aammon  (Iowa)  406. 

Allegations,  in  the  complaint  in  an  action  on 
a  note,  that  it  was  given  for  goods  obtained  by 
false  pretenspB.  held  insufficient  to  authorise 
an  execution  against  the  person,  under  Comn. 
Laws,  i  5115.— Griffith  v.  Hubbard  (S.  D.)  850. 

A  second  ezecation  cannot  be  issued  where 
there  Is  an  existing  lery  nndischarged.— Frl- 
jrer  t.  McNaughton  (Mich.)  978. 

Mere  delirery  of  a  writ  of  execution  with 
ICTy  Indorsed  thereon  to  the  justice  who  issued 
ttiB  not  an  abandonment  of  the  execution.— 
Friyer  t.  McNaughton  (Mich.)  9T8. 

The  taking  out  of  a  second  execution,  though 

endence  of  an  abandonment  of  a  prior  execu- 

^^u^  S?o  conclMive.— Friyer  y.  McNaughton 
(Mich.)  978. 

Under  How.  Ann.  St.  §.6975,  «  second  execu- 
tion, issued  by  a  justice  while  a  prior  execu- 
tion remains  outstanding  and  unsatisfied,  is 
yoid.— Friyer  t.  McNaughton  (Mich.)  978. 

,^  ^^  ?*  a  judgment  debtor  fraudulently  re- 
citing that  the  grantor  had  held  the  title  in 
trust  for  the  grantee  was  not  an  apparent  ob- 
struction to  the  enforcement  of  the  judgment 
creditor's  lien,  which  the  latter  could  sue  to 
have  remored.— Gomman  v.  Sidle  (Minn.)  667. 

A  receirer  Ma  properly  appointed  in  supple- 
mentary proceedings,  though  the  judgment 
creditor  held  mortgage  security.— Bean  r.  Her- 
on (MuD.)  805. 

SXECUTOBS  AND  ADMINIS- 
TRATOBS. 


See,  alao,  "Wills." 

Appoimtmont. 

_  A  petition  for  the  appointment  of  an  admin- 
istrator htla  to  sufficiently  describe  the  proper- 
ty of  decedent— Spencer  t.  Wolf  (Neb.)  8381 

A  petition  for  the  appointment  of  an  adminis- 
trator must  allege  *acts  conferring  jurisdicti  n 
on  the  county  court.— Spencer  v.  Wolf  (Neb.) 

A  petition  for  the  appointment  of  an  admin- 
istrator need  no*  allege  that  intestate  was  at 
the  time  of  his  dea.h  a  resident  of  Nebraska.— 
Spencer  t.  Wolf  (Neb.)  858. 

The  county  .court  is  not  required  alMoIntely 
to  appoint  the  widow  or  next  of  kin  of  an  intes- 
tate administrator  of  the  estate.— Spencer  v 
Wolf  (Neb.)  858.  •— oi«ucer   y. 

A  petition  for  the  appointment  of  an  adminis- 
trator, alleging  that  the  intestate  possessed  real 
and  personal  property,  cannot  be  trayer8ed.->- 
In  re  Brooks'  Estate  (Mich.)  975. 

'Alloxnuioe  et  demands. 

One  haying  worked  for  Intestate,  with  an 
agreement  for  comnensation,  fceW,  on  failure  of 
intestate  to  provide  for  him  by  will,  entitled  to 
recover  the  value  of  his  services.— Slater  v 
Cook's  Estate  (Wis.)  15. 

Claim  of  a  son->n-law  for  board  and  services 
against  his  father-in-law's  estate  held  properly 
dismissed.— In  re  Schmidt's  Estate  (Wis.)  37. 

Sottleiaeiit  and  •oeomttuis. 

A  trustee  and  executor  held  not  entitled  to  a 
discharge  as  executor  without  doing  some  act 
to  change  the  character  of  his  holding  as  such, 
and  showing  the  fund  to  be  safely  placed 
where  it  ought  to  be— In  re  Sanborn's  Es- 
tate (Mich.)  128. 

An  executor  who  is  also  a  trustee  must  ac- 
count for  funds  in  hia  hands  as  executor,  as 
Mown  by  a  former  report.- In  re  Sweetser's 
Estate  (Mich.)  130;   Sanborn  v.  Sanborn,  Id. 


Balam  unAvr  order  of  eonrt. 

which  her  intestate  had  held  by  certificate  of 
certificate.— Louden  v.  Martindale  (Mi<4.)  m 

<.,Zn*'-i".*'i™''"«*"t"x  sold  land  for  t 
small  price  to  her  second  husband,  who  shortlr 
afterwards  conveyed  it  to  her,  did  not  con- 
clusively show  that  the  sale  w^l  in  effect  to 
herself.— Louden  v.  Martindale  (Mich.)  13i 
Allewanoo  to  widow. 

^^  ^i^S'^A  !'««'"«  to  take  under  a  will  idd 
not  entitled  to  an  allowance  except  msJut  i" 
vanceinent  out  of  her  own  8bar«.-In  i«  Btak^ 
man's  Estate  (Mian.)  69:  Blakeman  "  Btak^ 
man,   la. 

<  ^^■^^^''^f  allowance,  under  Gen.  St  18M. 
lf*l'  '"V^-  ?•  ™"y  ^  "n"^*  out  of  the  rents 
of  the  real  estate,  where  the  personalty  i>  in- 
^fficient.-In  re  Blakeman's  Estate  (Minl^ 
69;    Blakeman  v.  Blakeman.  Id.  ^— ™" 

EXEMPTIONS. 

See,  also,  "Hcnnestead." 

f^^^i^^-  fP'^^'o  by  a  third  person,  of  the 
property  levied  on,  the  debtor  not  ^ing  «  m^ 
—Furrow  v.  Zollars  (S.  D.)  612. 

iL.;j°„*f'''*'7fi  'et»J'»in«  control  of  the  work 
held  not  entitled  to  enforce  hia  claim  as  fo- 
n^^.  ^^"^'i,  «empt  jproper^,  under  Civ 
Ole,  i  {SL-Fox  V.  McClay  (Neb.)  S8& 

Under  Gen.  St  1894,  |  3312,  money  paid  by  . 
cp-operative  or  assessment  u/e  insn^^  ^ 
dataon  IS  exempt  after  it  has  beSTiSd^o.^ 
while  It  remains  in  the  hands  of  ttie  bnSt 
ciary.-First  Nat  Bank  v.  How  (M^.)^r 


See  "Pteading.' 


Exhibit. 


Bxpeit  TeBtixnoiiy. 

See  "Evidence." 

Express  Trusts. 

See  "(Samishment";    "Tmsta." 

FACTOBS  AND  BBOKEB& 

Real-estate  agent  held  entitled  to  commissM 
on  finding  a  purchaser  where  the  vendor  wm 
S^^s^^M.rilSs."""'"'^"*  tlUe-Stange  . 

A  real-estate  broker  held  required  to  pnidoee 
a  purchaser  to  his  principal  in  order  to  earn  s 
commission.- Baars  v.   Hyland  (Minn.)  114s. 

Where  the  owner  of  the  Und  obtained  aaj 
sold  to  a  purchaser  before  his  broker  notifioi 
him  that  he  had  previously  obtained  a  M^ 
chaser,  held,  that  the  broker  was  not  entftJed 
1148    *^™™'**'<"'— ^"«    »•    Hyland    (Minai 

A  delivery  of  property  to  a  carrier  Xu  l» 
shipped  to  a  point  not  the  place  of  bnaineM  ,.: 
the  factor,  and  the  taking  by  the  owner  of  a  bJ 

».l5.  ^<i°***'t.""°*  "t  ™'^''  factor,  and  f.r 
warding  it  to  hUn,  art  uot  condomve  on  tb- 
question  of  the  intent  to  deliver  poMesnoa  im 
as  to  give  a  lien  on  snch  property  to  the  factor 
— Rosenbaum  7.  Hayes  (N.  dT)  K»1. 

A  broker  who  was  employed  to  ezcbaacr 
property  compUea  with  the  contract  when  b^ 
procures  a  purchaser  who  is  able  and  wiHiar 
to  make  the  exchange.— Brown  v.  Wilaoa 
(Iowa)  251. 

Agent  for  sale  of  personattjr  keld  not  eatitM 
to  commisswos  where  the  pnrdiaaer  pronirrd 
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by  him  was  unable  to  porform  his  contract  of 
purchase. — Grcusel  v.  Dean  (Iowa)  276. 

An  uncultiTated  tract  held  prairie  land  wltiiln 
Code,  {  3890.— Lewis  v.  Schnltz  (Iowa)  266. 

FALSE  IMFBISONMENT. 

A  complaint  alleging  that,  at  a  time  and  place 
stated,  defendant  was  imprisoned  without  prob- 
able cause,  states  a  cause  of  action.— NLion  v. 
Reeves  (Minn.)  089. 

VALSE  PBETENSES. 

See,   also,   "Deceit";    "Fmndnlent  Conveyan- 
ces." 

An  indictment  under  How.  Ann.  St.  |  9353. 
for  obtaining  signature  to  a  note  by  falM  pre- 
tenses, examined,  and  held  sufficient — ^People 
y.  Kioney  (Mich.)  1080. 

Federal  Oourts. 

8ee  "Courts." 

Fellow  Servant. 

See  "Master  and  Servant." 

Feme  Ctovert. 

See  "Hnaband  and  Wife." 

Fences. 

Injunction  against  erection  of,  see  "Injuncaon." 


Injunction   against   operation   of,   see   "Injunc- 
tion." 

A  county  to  which  an  unorganized  county  is 
attached  for  judicial  purposes  cannot  grant  a 
ferry  franchise  between  a  point  within  the  un- 
organized county  and  another  point  not  within 
the  organized  county.— Patterson  v.  WoUmann 
(N.  D.)  1040. 

The  issuance  of  a  ferry  franchise  by  the 
board  of  county  commissioners  held  regular  and 
legaL— Patterson  v.  WoUmann  (N.  D.)  1040. 

A  lease  by  county  commissioners  for  five 
years,  with  the  privilege  of  renewal,  fteW  with- 
in the  power  of  the  board.- Nixon  v.  Beid  (S. 
D.)  67. 

A  lease  by  county  commissioners  of  a  ferry 
privilege  at  a  designated  point  in  the  county  is 
not  void  because  the  other  terminus  is  within 
an  Indian  reservation.- Nixon  v.  Reid  (S.  D.) 
67. 

A  license  by  county  commissioners  authoris- 
ing a  ferry  at  a  designated  point  is  exclusive, 
under  Comp,  Laws  1887,  U  1361-1369.-Nixon 
v.  Beid  (S.I>.)57. 

An  assignment  of  a  ferry  lease,  approved  by 
the  county  commissioners,  is  valid.— Nixon  v. 
Beid  (S.  D.)  67. 

Filing. 

Uecoid  on  appeal,  see  "AppeaL" 

Fire  Insiiranoe. 

See  "Insurance." 


FIBES. 

Set  by  locomotive,  see  "Railroad  Companies." 

Cr.  Code,  {  62,  making  It  a  misdemeanor  to 
set  fire  to  woods  and  prairies,  does  not  apply 
to  fires  set  on  one's  own  land. — Kansas  City  & 
O.  B.  Co.  V.  Rogers  (Neb.)  602. 

FZXTUBES. 

A  tenant  or  his  mortgagee  cannot  remove 
trade  fixtures  after  expiration  of  the  tenancy. — 
Puller  V.  Brownell  (Neb.)  6. 

ForedOBure. 

Of  mortgage,  see  "Chattel  Mortgagee";  "Mort- 
gages. 

FOSQEKT. 

An  indictment  charging  defendant  with  ut- 
tering and  disposing  of  a  forged  instrument, 
but  omitting  the  words  "as  true,"  held  insuffi- 
cient.—State  V.  Cody  (Minn.)  798. 

An  indictment  for  forgery  was  not  open  to 
the  objection  that.it  did  not  set  out  a  copy  of 
the  alleged  forged  instrument  or  show  any 
reason  why  it  was  not  done,  it  alleging  that 
the  original  was  withheld  by  the  act  of  pro- 
curement of  defendant— State  v.  White  (Iowa) 
267. 

Sufficiency  of  evidence  to  sustain  a  convic- 
tion for  forgery.— State  v.  White  (Iowa)  267. 

Former  Jeopardy. 

See  "Crimhial  Law." 

Fortune  Telling. 

See  "Disorderly  Conduct" 

Franchise. 

Of  ferry  company,  see  "Ferry." 

FRAT7D. 

See,  also,  "Deceit";   "Fraudulent  CJonveyances." 
As  ground  for  attachment,  see  "Attachment." 
for  rescission  of  contract  see  "Equity." 

Mere  collateral  inducement  though  fraudu- 
lent, is  no  ground  for  rescission  of  contract  or 
recovery  of  damages. — American  Building  & 
Loan  Ass'n  v.  Bear  (Neb.)  500. 

Bvidencc  in  an  action  on  a  note  given  for  a 
quitclaim  deed  examined,  and  hela,  that  the 
question  wliether  the  note  was  obtained  by 
fraud  was  for  the  jury.— Walton  v.  Mason 
(Mich.)  692. 


FIULUBS,  STATUTE  OF. 

The  consideration  for  an  agreement  held  not 
sufficiently  expressed  within  Gen.  St  1894,  { 
4209. — Siemens  v.  Siemens  (Minn.)  802. 

The  reasonable  clearness  with  which  the  con- 
sideration must  appear  under  Gen.  St.  1894,  | 
4209,  cannot  depend  on  what  may  be  conjec- 
tured from  the  writing.— Siemens  v.  Siemens 
(Minn.)  802. 

A  parol  contract  need  not  be  denied  in  plead- 
ing in  order  to  render  available  the  defense  of 
the  statute  of  frauds.  —  Thomas  v.  Thomas 
(Neb.)  182. 

A  verbal  contract  for  the  manufacture  of 
articles  of  special  design  held  not  a  contract 
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for  the  iale  of  EOpda  or  chattelB.— Brown  & 
Haywood  Co.  t.  Wnnder  (Mion.)  357. 

Agreemeiits  relating  to  liuitl. 

A  parol  agreement  by  a  grantee  to  reconvey 
the  land  held  within  the  itatute.— Thomas  v. 
Thomas  (Neb.)  182. 

Failure  to  object  to  the  introduction  of  evi- 
dence of  a  parol  agreement  to  reconvey  land 
held  not  a  waiver  of  the  defense  of  the  stat- 
ute of  frauds.— Thomas  v.  Thomas  (Neb.)  182. 

A  rerba)  agreement  to  furnish  material  and, 
after  performing  labor  thereon,  attach  it  to 
the  realty  as  part  of  a  building,  held  not  a 
sale  within  the  statute  —Brown  &  Haywood 
Co.  T.  W'under  (Minn.)  357. 

A  grantor  cannot  reserve  by  parol  certain 
trees  on  land  conveyed,  and  a  right  of  pastur- 
age.—Dodder  V.  Snyder  (Mich.)  1101. 

An  agreement  that  the  grantee  shall  build  a 
division  fence,  part  consideration  for  the  deed, 
need  not  be  in  writing.  —  Dodder  t.  Snyder 
(Mich.)  1101. 

Part  performante  of  parol  contract  relating 
to  land  talces  it  out  of  the  statute  of  frauds. — 
Delavan  t   Wright  (Mich.)  1110. 

Where  one  adjoining  proprietor,  by  request  of 
the  other,  built  a  party  wall  half  on  the  land 
of  each,  the  subsequent  promise  of  the  other 
to  pay  one-half  the  cost,  held  not  within  the 
Btatute.'-Stuhi  v.  Sweesy  (Neb.)  748. 

An  agent  who  has  an  interest  in  property 
sold  by  him  for  his  principal  may  make  a  writ- 
ten contract  for  its  conditional  sale  in  his  own 
name,  and  it  will  be  signed  by  "the  parties" 
within  the  statnte.— KeUogg  v.  Coatello  (Wis.) 
24. 


f  EAXJDUIiBNT  CONVEY- 
ANCES. 

See^  also,  "Assignment  for  Benefit  of  Creditors.' 

Conveyance  held  not  fraudulent  as  to  creditor 
of  grantor  where  consideration  paid  by  grantee 
exceeded  value  of  property,  and  grantee  was 
ignorant  of  snch  creditor's  claim. — Delavan  v. 
Wright  (Mich.)  1110. 

A  mortgage  given  to  hinder  other  creditors, 
to  the  knowledge  of  the  mortgagee,  is  void  as 
to  other  creditors. — Richards  v.  Schreiber,  Con- 
char  &  Westphal  Co.  (Iowa)  569. 

No  disposition  of  a  homestead  can  be  fraudu- 
lent as  to  creditors.— Bank  of  Commerce  v. 
Northwestern  Nat  Bank  (Wis.)  423;  Same  v. 
Fowler,  Id 

One  buying  property  in  collusion  with  the 
seller  to  delay  his  creditors  cannot  claim,  as 
against  them,  the  amount  he  paid  for  the  pnr- 
dtase.— Bank  of  Commerce  v.  Northwestern 
Nat  Bank  (Wis.)  423;    Same  v.  Fowler,  Id. 

A  transfer  by  an  insolvent  debtor  to  his 
brother  prior  to  making  the  assignment  held 
not  fraudulent — McCandless  v.  Hazen  (Iowa) 
256. 

In  the  absence  of  contract  by  the  husband 
to  repay  to  the  wife  money  used  by  him  in 
buying  lands  the  title  to  which  was  taken 
in  his  name,  a  subsequent  deed  by  husband  to 
wife  in  consideration  of.  such  money  will  be 
set  aside  as  in  fraud  of  the  creditors  of  the 
husband. — Iseminger  v.  Criswell  (Iowa)  280; 
First  Nat.  Bank  v.  Same,  Id.;  Romans  v.  Same, 
Id. 

Sufficiency  of  evidence  to  show  that  a  wife 
had  an  equitable  interest  in  land  conveyed  to 
her  by  her  husband.— Iseminger  v.  Criswell 
(Iowa)  289;  First  Nat  Bank  v.  Same,  Id.; 
Romans  ▼.  Same,  Id. 


aAHINO. 

One  who  furnishes  money  to  anotber  to  iM 
cannot  maintain  a  suit  for  the  winning. — fi^ 
ber  V.  Schantz  (Mich.)  913. 


GABNIBHMENT. 

See,    also,    "Attachment";    "Execntion";    "Ex- 
emptions." 

A  garnishment  is  ineffectual  when  nothinr 
is  due  the  judgment  defendant  when  it  is  serr- 
ed.— Bedford  v.  Kissick  (S.  D.)  609. 

Under  2  How.  Ann.  St  {  8068,  and  3  Hot. 
Ann.  St.  §  8085j  it  is  not  necessary  to  demaid 
a  trial  of  the  issues  as  against  a  samichee 
where  a  claimant  of  the  fund  intervenes. — Mmi- 
cey  v.  Sun  Ins.  Office  (Mich.)  562. 

Where  enough  money  is  garnished  to  paj 
part  of  a  judgment  it  is  not  released  by  a  lei? 
of  execution  on  property  moce  than  aafficieat 
to    pay     the    judgment — Pierce     t.     Wagner 

(Minn.)  637. 

If  the  amount  in  the  trustee's  handa  is  :b- 
sufficient  to  pay  the  secured  debts,  excluding  i 
secured  debt  claimed  to  be  fictitious,  other  cmi- 
itors  have  no  interest  in  the  fund. — Kremenu 
T.  Howard  (Mich.)  626. 

Unsecured  creditors  may,  by  gamishment 
compel  a  secured  creditor  to  acconnt  for  th» 
surplus  security  remaining  in  his  hands.— Aetni 
Ins.  Co.  V.  Bank  of  WUcox  (Neb.)  449. 

Failure  to  obtain  jurisdiction  of  the  principal 
defendant  within  ti.e  time  required.  hiU  not  i* 
vitiate  a  judgment  against  the  garnishee.— Coe 
v.  Hinkley  (Mich.)  916. 

In  garnishment  the  judgment  against  the 
principal  defendant  is  conclusive  evidence  as  te 
the  relation  of  debtor  and  creditor,  and  as  t» 
the  amount  of  the  debt— J.  &  H.  Glaagens  Co. 
V.  SUber  (Wis.)  1122. 

After  a  bona  fide  assignment  of  a  judgroeot. 
the  judgment  debtor  held  not  subject  to  gai^ 
nishment  at  the  suit  of  a  creditor  of  the  assign- 
or.—Blumenthal  V.  Simons  (Mich.)  1102. 

Where  the  judgment  provided  that  the  gar- 
nishee should  turn  over  property  after  aati*- 
fying  his  liens,  it  cannot  be  enforced  where 
the  property  was  insufficient  for  that  pnrpose. 
— Brakke  ▼.  Hoskins  (Iowa)  235. 

aiFTS. 

A  decree  establishing  a  gift  htid  not  siop- 
ported  by  sufficient  evidence.— Kroh  t.  Heini 
(Neb.)  771. 

The  administrator  of  a  donor  has  no  right  ti 
the  subject  of  a  gift  causa  mortis,  in  the  ab- 
sence of  a  showing  of  a  deficiency  of  assets  of 
the  estate  with  respect  to  debts.— Soybold  t. 
Grand  Forks  Nat  Bank  (N.  D.)  682. 

Government. 

See  "States  and  State  Officers." 


QTJARDIAN  AND  'WABD. 

A  guardian  is  discharged  within  Rev.  St  { 
3968,  limiting  the  time  for  bringing  an  aciiuB 
on  his  bond  when  the  ward  becomes  of  age.— 
Paine  v.  Jones  (Wis.)  31. 

HABEAS  COSFUB. 

A  judgment  in  a  civU  action  anthoriring  the 
arrest  of  d.-'fondaat  can  be  collaterally  attack- 
ed on  habeas  corpus. — Griffith  t.  Hubbard  (S. 
D.)  850. 
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Harmless  Bxror. 

Sec  "Appeal";  "Oiiminal  Law." 

HEALTH. 

Under  Local  Acts  1883,  No.  403.  H  11,  12, 
the  Detroit  board  of  health  mnst  allow  cempen- 
•atioo  to  one  whose  property  it  has  destroyed 
to  prevent  the  spread  of  contagions  diseases. — 
Snfford  v.  Board  of  Health  of  City  of  Detroit 
(Mich.)  1C94. 

Hearsay  Evidence. 

See  "Criminal  Law." 

HEOHWAYS. 

Dedication,  see  "Dedication." 

Where  one  of  ihree  members  of  the  town 
board  w1m>  acted  together  in  laying  oat  a  high- 
way was  interested,  held,  that  the  proceedings 
were  voidable  merely. — Kiekenapp  v.  Supervis- 
ors of  Town  of  Wheeling  (Minn.)  662. 

Prescrlptiom. 

The  public  held  not  to  have  lost  its  right  to 
open  a  highway  on  the  true  line  by  having 
maintained  it  on  an  erroneous  line. — Bice  v. 
Town  of  Walcott  (Minn.)  360. 

Tbe  fact  that  a  town  maintained  a  highway 
on  an  erroneous  line  between  subdivisions  for 
14  years  held  not  to  give  an  abutting  owner  a 
prescriptive  right  to  the  land  up  to  the  high- 
way.—Bice  V.  Town  of  Walcott  (Minn.)  360. 

Gen.  St.  1894.  {  1832,  prescribing  a  six-years 
limitation,  in  favor  of  the  public,  in  a  high- 
way, against  the  abutting  owner,  does  not 
apply  in  favor  of  the  owner  as  against  the  pub- 
lic—Bice  V.  Town  of  Walcott  (Minn.)  860. 

Evidence  held  insufficient  to  show  title  to 
road  as  a  public  highway  by  prescription.— 
Gray  v.  Haas  (Iowa)  394. 

Esfathllsliwi  ewt. 

Town  supervisors  may  open  a  road  on  a  sec- 
tion line  of  land  belonging  to  the  United  States 
nt  the  pasRage  of  Act  Jan.  12,  1871.— Keen  v. 
Board  of  Sup'rs  of  Fairview  Tp.  (S.  D.)  623. 

The  decision  of  a  township  board  on  appeal 
from  the  establishment  of  a  highway  is  final 
and  conchiBive. — Brown  v.  Township  Board  of 
(;reenfield  Tp.  (Mich.)  566. 

A  highway  established  by  statutory  proceed- 
ings is  not  limited  to  four  rods  in  width. — 
Brown  v.  Township  Board  of  Greenfield  Tp. 
(Mich )  566. 

A  landowner  *<-M  to  have  waived  objections 
based  on  defects  in  proceedings  to  lay  out  a 
highway. — Kiekenapp  v.  Supervisors  of  Town 
of  Wheeling  (Minu.)  662. 

A  ijerson  seeking  to  prevent  the  change  or 
vacation  of  a  highway  mnst  show  that  it  was 
legally  established,  or  existed  by  prescription, 
at  the  passage  of  Act  .Tan.  12.  18 1 1. — Keen  v. 
Board  of  Sup'rs  of  Fairview  Tp.  (S.  D.)  623. 

laabUltjr  for  def eets. 

A  statutory  town  is  not  liable  for  injuries 
caused  by  a  failure  to  repair  a  highway,  or 
negligence  of  the  officers  in  repairing  it. — 
Weltsch  V.  Town  of  Stark  (Minn.)  648. 

Whether  it  was  contributory  negligence  to 
forget  in  the  evening  a  defect  which  one  no- 
ticed in  the  morning  was  for  the  jury. — JEtouga 
V.  Weare  Tp.  (Mich.)  657. 

Whether  the  deceased,  injured  by  alleged  de- 
fects in  a  highway,  was  guilty  of  contributory 
negligence,  hdil  a  oiiestion  for  the  jury.— Sli- 
vitzki  V.  Town.  aCWieD  (Wis.)  730. 


Whether  a  traveled  track  at  the  time  of  as 
injury  was  insufficient  or  out  of  repair  hrld  one 
of  fact  for  the  jury. — Slivitzki  v.  Town  of 
Wien  (Wis.)  730. 

Hiring. 

See  "Master  and  Servant" 


HOMESTEAD. 

Fraudulent  conveyance  of,  see  "Fraudulent  Oon- 
veyances." 

Act  1879,  relating  to  homesteads,  hdd  com- 
plete in  itself.— Fox  v.  Mc(31ay  (Neb.)  888. 

Aoqnlsition  maA  eaf oroomeat. 

The  bona  fide  intention  of  acquiring  a  home- 
stead, carried  into  e£Fect,  relates  back  to  the 
time  of  purchase.- Shaw  v.  Klrby  (Wis.)  700. 

The  wife  of  a  purchaser  of  land  under  a  con- 
tract which  he  afterwards  turned  over  to  the 
man  who  made  all  the  payments  thereon  had 
no  right  of  homestead  as  against  such  purchase 
er. — Dahl  v.  Thompson  (Iowa)  579. 

Nature  aiid  extent  of  riglit. 

An  act  of  the  legislature  extending  the  limits 
of  a  city  so  as  to  include  a  homestead  will  not 
diminish  the  homesteod  rights  so  long  as  th» 
land  itself  is  not  laid  out  and  platted. — Kiewert 
V.  Anderson  (Minn.)  1031. 

01 V.  Code,  {  531,  providing  that  no  property 
shall  be  exempt  as  against  claims  for  wages, 
does  not  apply  to  homesteads. — Fox  v.  McCSay 
(Neb.)  888. 

Civ.  Ck>de,  f  681,  providing  that  no  property 
shall  be  exempt  as  sgaJnst  wages,  htld  repealea 
by  Act  1879,  |  1,  so  far  as  it  anolied  to  home- 
Steads.— Fox  t.  McClay  (Neb.)  888. 

Proceeds  of  a  homestead  sold  with  a  view  to 
Investing  in  aixither  homestead,  Md  exempt. 
— SchuttloSel  V.  Collins  (Iowa)  397. 

Proceeds  of  a  sale  of  a  homestead  not  ex- 
ceeding $2,000  are  protected  against  process  for 
six  months. — Corey  v.  Plummer  (Neb.)  445. 

The  extent  of  a  homestead  is  to  be  deter- 
mined by  claimant's  interest  in  the  land. — 
Corey  v.  Plummer  (Neb.)  445. 

The  claimant  is  entitled  to  his  exemption  in 
excess  of  incumbrances  on  the  land. — Fmgh  v. 
Portsmouth  Sav.  Bank  (Neb.)  309. 

If,  within  six  months  from  the  sale  of  a 
homestead,  the  proceeds  are  invested  in  a  lot, 
the  lot  may  be  selected  as  a  homestead,  though 
not  occupied.- Prugh  v.  Portsmouth  Sav.  Bank 
(Neb.)  309. 

AlMUkdoaznent  and  ooBTeyBiioes. 

A  purchaser  of  a  homestead  not  exceeding  in 
value  $2,000  held  to  take  it  free  from  judg- 
ments against  the  vendor  not  secured  by  lien. — 
Corey  v.  Plummer  (Neb.))  445. 

A  conveyance  of  a  homestead  which  is  not 
acknowledged  is  absolutely  T(Ai. — Horbach  v. 
TVrrell  (Neb.)  486;  Havemeyer  v.  Dahn  (Neb.V 
4£^. 

Where  an  administratrix,  after  having  sold 
the  homestead,  abandoned  the  same,  her  chil- 
dren cannot,  11  years  after  the  purchaser  took 
possession,  attack  the  validity  of  the  -sale. — 
Louden  v.  Martindale  (Mich.)  133. 


HOMIOIDB. 

Instmetions  as  to  defendant's  right  to  exer- 
cise the  duties  of  his  office  of  town  marshal 
held  immaterial. — State  v.  Weston  (Iowa)  84. 

Evidence  that  defendant  shot  deceased  about 
six  feet  distant,  in  the  back,  held  to  predvde- 
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«  defense  that  the  shootintt  was  justifiable. — 
State  v.  Weston  (Iowa)  84. 

Evidence  examined,  and  held  sufficient  to  sus- 
tain a  verdict  of  ujurder.— State  t.  Pancoast 
<N.  D.)  1052. 

It  is  error  to  admit  evidence  that  a  man 
suffering  from  delirium  tremens  has  no  more 
•control  over  his  actions  than  a  man  snfferlns 
from  other  delirium,  but  still  is  sane. — French 
T.  Stote  (Wis.)  706. 

Exclusion  of  evidence  of  defendant's  conduct 
subsequent  to  the  fourth  day  after  the  homi- 
cide Add  error.— French  v.  Stote  (Wis.)  706. 

Verdict  in  murder  case  must  find  degree  of 
crime.— Ia  Tour  v.  State  (Wis.)  1138. 

HOSSE  AND  STREET  RATTi- 
BOADS. 

See,  also,  "Carriers";    "Railroad  Companies." 

"Station  at  the  end  of  each  of  the  lines"  in 
defendant's  charter  construed  as  meaning  sta- 
tions at  each  end  of  the  tracks,  and  not  at 
'  each  end  of  the  line  of  particular  cars. — Wil- 
«on  V.  Duluth  St.  Rj.  Co.  (Minn.)  82. 

Evidence  examined,  and  held  that  pUintiff, 
Injured  by  a  collision  with  a  cable  car,  was 
'guilty  of  contributory  negligence.— O'Connell 
T.  St  Paul  City  Ry.  Co.  (Minn.)  363. 

Evidence  exan-.ined,  and  held,  that  plaintiff, 
injiired  by  attempting  to  cross  a  street-car  track, 
was  guilty  of  contributory  negligence. — Graff 
V.  Detroit  GitiEene'  St.  Ry.  Co.  (Mich.)  813. 

Whether  a  motorman  was  guilty  of  contribu- 
tory negligence  in  not  signaling  is  for  the 
Jury.— Eddy  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
<Iowa)  676. 

A  city  employs  injured  by  a  street  car  held 
guilty  of  conteibutory  negligence. — Elddy  v. 
Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa)  676. 

When  liable  for  damages  resulting  from  lay- 
ing track  above  street  surface,  though  at  the 
grade  estoblished  by  ordinance. — Strltesky  v. 
City  of  Cedar  Rapids  (Iowa)  271. 

.  HXTSBANI)  AND  WIFE. 

^ee,  also,  "Divorce":   "Homestead." 
Competency  as  witness,  see  "Wiftaess." 
Estoppel  of  wife  to  assert  title,  see  "Bitoppel." 
Fraudulent  conveyances  between,  sec  "Fraudu- 
lent Conveyances." 
Wife  as  necessary  party  to  action  to  cancel  deed, 
see  "Equity." 

A  married  woman,  having  the  management 
of  a  farm  owned  by  her  husband,  cannot  bind 
her  separate  estate  by  the  employment  of  a 
servant  to  work  on  the  farm.— Kirt  v.  Kropp 
<Mich.)  1080. 

Ckn.  St.  1894,  {  5534,  declaring  invalid  con- 
veyances between  husband  and  wife,  refers 
•only  to  direct  conveyances.— Jorgenson  v.  Min- 
neapolis Threshing  Co.  (Minn.)  364. 

A  creditor  of  a  trustee  to  whom  a  husband 
•conveyed  land  for  reconveyance  to  the  wife 
held  to  acquire  no  Interest  in  the  land  by  at- 
tachment.— Jorgcnson  v.  Minneapolis  Thresh- 
ing Co.  (Minn.)  364. 

Land  paid  for  by  a  husband,  and  conveyed 
to  his  wife,  held  subject  to  his  debts.— Baxter 
T.  Hecht  (Iowa)  407. 

Un''-r  Gen.  St.  18»4,  {  6530,  a  married 
woman  may  sue  her  husband  in  her  own  name 
In  regard  to  her  property.— Gillespie  r.  Gilles- 
pie (Minn.)  206. 

When  coercion  of  wife  by  hnsband  presnm- 
•«d  in  the  commission  of  an  offense.— State  v. 
Ferdg  aowa)  87. 


Under  C!omp.  St.  c.  53,  f  1,  cue  separatr  » 
tate  of  a  wife  is  not  liable  for  the  necessarici 
of  the  family  until  judgment  against  the  hsi- 
band  and  execution  returned  not  satisfied- 
SmaU  V.  Sandall  (Neb.l  156. 

Under  Rev.  St.  i  4072,  letters  written  ^ 
plaintifTs  wife  to  him  prior  to  an  alleged  aJi^- 
ation  of  her  affections,  are  admiaaible  in  er- 
dence  on  the  question  of  damages  alleged  is 
have  been  sustained  by  plaintiff. — Homer  t. 
Yance  (WU.)  720. 


Impeachment. 

Of  witness,  see  "Witness." 


Implied  Trosts. 


See  "Trusts.' 


An   indictment  alleging 
forged  check  payable  to  G. 


Of  CQ;nmercial  paper,  see 

ments." 


'Negotiable   loatra- 


INFANOT. 

Legal  advice  given  an  infant  as  to  his  pn:.|>- 
erty  rights  hM  not  a  necessary. — CSobbey  t. 
Buchanan  (Neb.)  176. 

The  question  whether  legal  services  render- 
ed an  infant  in  attempting  to  procure  his  re- 
lease on  habeas  corpus  were  necessaries  hrli 
for  the  jury. — Oobbey  v.  Buchanan  (Neb.)  176. 

Representations  made  by  an  infant  as  to  hi* 
age  will  not  estop  him  unless  relied  on  by  tlte 
other  party.— Cobbey  v.  Buchanan  (Neb.)  1T& 

In  an  action  for  goods  sold,  the  burden  is  os 
defendant  to  show  infancy. — Lyncb  ▼.  JohoKio 
(Mich.)  008. 

Whether  an  infant  ratified  the  contract  of 
sale  of  clothes  held  for  the  jury.— Ljuch  v.  Johs- 
son  (Mich.)  908. 

Whether  clothes  sold  to  an  infant  w^ne  ne<e)>- 
saries  is  for  the  jury.— Lynch  v.  Johnson  (Midi.> 
908. 

Information. 

See  "Indictment  and  laformation." 


Imprisonment. 

By  captain  of  company,  see  "Militia.*' 


IMPROVEMENTS.  i 

A  purchaser  at  judicial  sale,  ineffectual  as  t>> 
a  third  party,  held  entitled  to  credit  for  im- 
provements.—Cram  V.  Cottrell  (Neb.)  452.         | 

INDICTMENT  AND  INFORMA- 
TION. 

See,  also,  "False  Pretenses";  "Forgery";  In- 
toxicating Liquors."  ' 

Indictment  of  habitual  erimiaaL  see  "Grimiial 
Law." 


the  ntterance  of  t 
W.  B.  held  prorerj 
amended  to  conform  to  proof  that  it  was  rar 
able  to  Q.  M.  B.— People  v.  Brown  (Micfc." 
1112. 
% 

An  Indictment  may  fix  a  date  different  ft«B 
that  alleged  in  the  complaint. — People  v.  Rus- 
sell (Mich.)  1090. 

Indorsement. 


Digitized  by  VjOOQlC 


INDEX. 


1179 


INJ  UNcnoir. 

A  creditor  of  an  insolvent  held  properly  re- 
strained from  prosecuting  an  action  in  an- 
other state  against  property  of  the  insolvent 
therein,  to  recover  which  the  assijniee  of  the 
insolvent  had  commenced  suit.— Hawkins  v. 
Ireland  (Minn.)  73. 

An  adjoining  propertr  owner  will  be  re- 
strained from  maintaining  a  fence  11  feet  high 
on  the  division  line,  shutting  off  air  from  plain- 
tiff's building.— Peck  v.  Roe  (Mich.)  1080. 

In  an  action  to  restrain  the  maintaining  of 
an  illegal  fence  on  a  division  line,  evidence  A«Id 
to  show  that  both  defendants  were  responsible 
for  its  maintenance.— Peck  v.  Roe  (Mich.)  1080. 

An  adjacent  property  owner,  whose  rights 
are  threatened  by  an  erection  to  be  made  by  an 
adjoining  owner,  hfid  entitled  to  an  injnnc- 
tion.-Calmelet  v.  SichI  (Neb.)  467. 

Injunction  will  lie  to  prevent  a  plank-road 
company  from  nsing  othfr  material  than  that 
required  by  statute.— Detroit  &  B.  Plank-Road 
Co.  V.  Blacomb  Circuit  Judge  (Mich.)  531. 

Injunction  held  the  proper  remedy  to  restrain 
the  operation  of  a  ferry  by  one  having  no  au- 
thority to  operate  it.— Patterson  v.  Wollmann 
<N.  D.)  l(m. 

Troeednre. 

The  dissolation  of  an  injunction  restraining 
defendant  from  entering  judgment  against 
plaintiff  in  another  action  held  proper.- Toser  v. 
O'Gorman  (Minn.)  666. 

When  defendant  cannot  move  to  dismiss  a 
temporary  injunction  on  face  of  plaintiff's  pe- 
tition.—Becman  V.  Hexter  (Iowa)  270. 

Where  a  temporary  injunction  has  never 
been  operative  for  failure  to  give  the  statutory 
undertaking,  the  giving  of  a  supersedeas  bond 
on  dismissal  of  the  suit  does  not  give  it  validi- 
ty.—SUte  V.  Green  (Neb.)  162. 

Code  Civ.  Proc.  I  677  et  seq.,  providing  for 
a  supersedeas  bond  on  disaolntion  of  a  tempo- 
rary injunction,  do  not  apply  to  a  mere  re- 
atrainlng  order. — State  v.  Green  (Neb.)  16E. 

A  restraining  order  ceases  to  be  operative  on 
the  expiration  of  the  date  fixed  by  fts  terms.— 
State  V.  Green  (Neb.)  162. 

An  order  granting  a  temporary  injunction 
does  not  become  effective  until  an  undertaking 
in  executed  by  the  applicant.— State  v.  Green 
fXeb.)  162. 

A  county  judge  may  allow  a  restraining  or- 
-der  upon  a  hearing  of  an  application  for  a  tem- 
porary injunction.— State  v.  Green  (Neb.)  162. 
A  bond  securing  a  restraining  order  does  not 
■give  effect  to  a  temporary  injunction  subse- 
■qaently  allowed.— State  v.  Green  (Neb.)  162. 

INSANITY. 

TestamentaiT  capacity,  see  "Wills." 

Under  Sanb.  &  B.  Ann.  St.  f  4687,  defendant 
cannot  have  a  second  trial  on  the  special  issue 
of  insanity,  there  being  a  disagreement  on  the 
•first.- French  t.  State  (Wis.)  706. 

INSOLVENOY. 

•See,  also,  "Assignment  for  Benefit  of  Creditors"; 

"li>audulent  Conveyances." 
Of  banks,  see  "Banks  and  Banking." 
Of  corporation,  see  "Corporations. 

Kvidence  held  to  justify  an  order  permitting 
■the  creditors  to  share  without  filing  releases,  | 
on  the  ground  that  no  sufficient  books  of  ac-  | 
couirt  -were  kept  by  the  insolvent— Wark  v.  ! 
Solmboe  <Minn.)  206.  I 


An  order  permitting  a  creditor  to  file  hia 
claim^  with  the  assignee  after  the  expiration  of 
the  time  limited  therefor  will  not  be  disturbed 
unless  an  abuse  of  discretion  appears.- In  re 
Nicolin  (Minn.)  996;  Richter  v.  Merchants'  Nat. 
Bank,  Id. 

In  an  action  under  Gen.  St.  1894,  c.  76,  to 

wind  np  an  insolvent  banking  corporation,  the 

state   is   a   preferred  creditor.— State    v.    Bell 
(Minn.)  212. 

_  The  court  held  not  to  have  abused  its  discre- 
tion in  permitting  a  creditor  of  an  insolvent  to 
file  his  claim  after  the  expiration  of  the  time 
limited  therefor.— In  re  Nicolin  (Minn.)  M6; 
Richter  v.  Merchants'  Nat.  Bank,  Id, 

Instructlona. 

See  "Criminal  Law";   "I'nal." 

INSXTUANCE. 

Exemption  of  proceeds  of  policy,  see  "Exemp- 
tions." 

A  mortgage  clause  held  an  independent  con- 
tract not  affected  by  acts  of  the  mortgagor.— 
Hanover  Fire  Ins.  Co.  v.  Bohn  (Neb.)  774. 

Evidence  held  to  show  a  contract  to  insure 

Slaintiff's  property.— Jotinaon  v.  Scottish  Union 
e  N.  Ins.  Co.  (Wis.)  416. 

Where  an  unlawful  use  of  part  of  the  property 
insured  does  not  render  the  insurance  void  as 
against  public  policy. — ^Brb  v.  German-American 
Ins.  Co.  (Iowa)  583. 

The  value  stated  in  the  policy  on  a  stock  of 
goods  is  not  prima  facie  evidence  of  its  value. 
— Wapshawky  v.  Anchor  Mut.  Fire  Ins.  C!o. 
(Iowa)  237. 

A  poli<^  insuring  an  employer  against  claims 
for  injuries  to  employes  held  one  of  indemnity, 
and  payment  of  a  judgment  not  a  'condition 
precedent  to  the  assurer's  liability. — Hoven  v. 
Employers'  liiability  Assur.  Corp.  (Wis.)  46. 

A  policy  indemnifying  an  employer  held  to 
cover  injuries  by  an  employs  in  constructing  for 
the  use  of  his  employer.— Hoven  v.  Employers' 
LiabUlty  Assur.  Corp.  (Wis.)  46. 

One  purchasing  a  house  and  taking  an  assign- 
ment of  a  policy  is  bound  by  a  provision  in  it 
against  vacancy. — Ranspach  v.  Teutonia  Fire 
Ins.  Co.  (Mich*.)  967. 

A  company  insuring  the  title  of  a  mortgagee 
held  entitled  to  be  subrogated  to  the  mort- 
gagee's rights  under  a  bond  of  the  mortgagor 
conditioned  against  prior  liens. — St.  Paul  Title 
Insurance  &  Trust  Co.  v.  Johnson  (Minn.)  543. 

Imsiurabla  Imtereat. 

One  who  mortgages  his  land  to  secure  a  debt 
for  which  he  is  personally  responsible,  and  who 
subsequently  conveys  the  land  to  another  sub- 
ject to  the  mortgage,  still  has  an  insurable  in- 
terest in  the  land.— Hanover  Fire  Ins.  Co.  v. 
Bohn  (Neb.)  774. 

A  mortgagee  of  land  has  an  insurable  inter- 
est therein. — Hanover  Fire  Ins.  Co.  v.  Bohn 
(Neb.)  774. 

Failure  to  disclose  incumbrances  on  the  prop- 
erty at  the  time  of  api)lication  held  not  to  avoid 
the  policy. — Hanover  Fire  Ins.  Co.  v.  Bohn 
(Neb.)  774. 

A  sister  has  an  insurable  interest  in  her 
brother's  life. — Hosmer  v.  Welch  (Mich.)  504. 

Designation  of  sister  as  beneficiary  held  val- 
id, though  the  insured  had  a  wife  living.— Hos- 
mer T.  Welch  (Mich.)  504. 

Burden  of  proving  that  amount  realized  from 
assessment  of  members  was  insufficient  to  pay 
claim  is  on  the  company.— Gnau  v.  Masons' 
Fraternal  Accident  Asa'n  of  America  (Mich.) 
546. 
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AppUeatfoau 

Policy  on  infant's  goods  Jteld  not  invalidated 
by  secret  instructions  to  tlie  general  agent  io- 
sning  it  that  no  risks  shonld  be  taken  on  in- 
fants' goods.— Johnson  t.  Scottish  Union  &  N. 
Ins.  Co.  (Wis.)  416. 

Policy  held  not  ayolded  by  concealment  of 
material  facts  on  which  insured  was  not  ques- 
tioned.—Johnson  T.  Scottish  Union  &  N.  Ins. 
Co.  (Wis.)  416. 

A  company  failing  to  comply  with  Sanb  & 
B.  _St.  f  1945a,  requiring  a  copy  of  the  appli- 
cation to  be  attached  to  the  policy,  cannot  as- 
sert that  statements  in  such  application  were 
faUe.— Johnson  v.  Scottish  Union  &  N.  Ins. 
Co.  (Wis.)  416. 

Evidence  of  business  habits,   pursuits,   and 

associations  of  insured  held  admUsible  on  the 
issue  whether  he  was  temperate. — Chambers 
V.  Northwestern  Mut.  Life  Ins.  Co.  (Minn.)  367. 

A  representation  that  insured  was  temperate 
held  to  mean  that  he  abstained  from  excessive 
use  of  liquors. — Chambers  v.  Northwestern 
Mut.  Life  Ins.  C3o.  (Minn.)  367. 

Condltlaxu  of  poUey. 

Knowledge  of  an  insurer  that  a  house  was 
unoccupied  when  the  policy  was  assigned  to  the 
vendee  of  the  insured,  held  not  a  waiver  of  a 
condition  avoiding  the  policy.  —  Ranspach  v. 
Teutonia  Fire  Ins.  Co.  (Mich.)  967. 

A  condition  that  the  policy  shall  lapse  while 
the  premium  note  rt^mams  unpaid  held  valid. — 
Home  Fire  Ins.  Co.  v.  Garbaci  (Neb.)  864. 

The  company  held  to  have  waived  all  provi- 
sions in  the  policy  providing  for  forfeiture  by 
reason  of  circumstances  affecting  the  title  to 
the  proj»erty.— Hanover  Fire  Ins.  Co.  v.  Bohn 
(Neb.)  774. 

Where  defendant's  agents  held  a  chattel  mort- 
gage on  the  property  on  which  it  issued  a  policy, 
it  was  a  waiver  of  a  condition  that  the  policy 
should  be  void  if  the  property  was  incumbered. 
—McDonald  v.  Fire  Association  of  Philadel- 
phia (Wis.)  719. 

Executory  agreement  held  not  a  change  of 
interest  in  subject  of  insurance  — Erb  v.  Ger- 
man-American Ins.  Co.  (Iowa)  583. 

Knowledge  of  insurance  ag^t  authorized 
only  to  contract  insurance,  after  issuance  of 
policy,  of  other  insurance,  held  not  a  waiver  of 
the  condition  that  such  insurance  shonld  avoid 
the  policy.— Taylor  v.  State  Ins.  Co.  (Iowa) 
677. 

Arbitration  clause  held  waived  bv  an  offer  of 
the  company  to  test  the  matter  in  the  courts.— 
Onau  V.  Masons'  Fraternal  Accident  Ass'n  of 
America  (Mich.)  546. 

A  prijvision  in  a  contract  of  sale  held  not 
a  breach  of  warranty  of  ownership  in  the 
vendee.— Kells  v.  Northwestern  liivo-Stoclc 
Ins.  Co.   (Minn.)  215. 

A  provision  in  a  live-stock  insurance  policy 
requiring  notification  of  sickness  held  not  to 
require  notice  of  a  sickness  lasting  but  10 
minutes.— Kells  v.  Northwestern  Live-Stock 
Ins.  Co.  (Minn.)  215. 

Proof  and  pairmemt  of  loss. 

The  assured  does  not  waive  a  waiver  of 
proofs  by  afterwards  furnishing  them.— War- 
shawky  v.  Anchor  Mut.  Fire  Ins.  Co.  (Iowa) 
287. 

Proofs  of  loss  snfflclent  under  Acts  18th  Gen. 
Assem.  c.  211.  {  3,  need  not  comply  with  the 
conditions  of  the  policy.— Warshawfcr  v 
Anchor  Mut.  Fire  Ins.  Co.  (Iowa)  287. 

An  affidavit  that  insured  did  not  know  how 
Oie  fire  originated  held  sufficient  under  Act* 


18th  Gen.  Assem.  c.  211,  «  .1— Warshawky  v. 
Anchor  Mut.  Fire  Ins.  Co.  (Iowa)  237. 

Where  the  identity  of  a  bunding  is  destroyeit. 
the  loss  IS  total,  though  the  materials  may  not 
be  entirely  destroyed.— Lindner  v.  St.  Paul  Fire- 
&  Marine  Ins.  Co.  (Wis.)  1125. 

Acents. 

Evidence  examined,  and  hOd  insufficient  t<v 
show  that  a  person  issuinc  an  insurance  noik-v 
was  an  agent  of  defendant.- Rahr  v.  Uaadie»- 
ter  Fire  Assur.  Co.  (Wis.)  725. 

An  insurance  agent  authorized  to  contrart 
for  msurance  may  correct  a  mistake  in  a  policr 
issued  by  him.— Taylor  v.  State  Ins.  Co.  (Iowa> 

Aotloaa  on  polloies. 

Where  Icmss  is  payable  to  "M.  O.  Moore."  ao 
action  on  the  policy  by  "O  M.  Moore"  will  not 
lie,  where  there  is  no  averment  of  asaicnnienu 
or  that  plaintiff  and  "M.  O.  Moore"  ar«  tbe 
same  person.- Farmers'  &  MerchaaU'  Ins. 
(3o.  T.  Moore  (Neb.)  764. 

In  an  action  on  a  policy,  wiiere  recovery  de- 
pended on  establishing  either  that  the  per- 
son issuing  It  was  an  agent  of  defendant  X-r 
appointment  or  by  holding  out,  the  isme  asi  t» 
appointment  held  properly  withdrawn.— Rahr  v 
Manchester  Fire  Assur.  Co.  (Wis.)  725. 

•Tv?**S*"^  *•'  "^°*  •>'  1!°°^  destroyed  kfif 
wiUiin  the  measure  of  damages  agreed  on  in  the 
pohcy.— Erb  v.  German- American  Ins.  Ov 
(Iowa)  583. 

Instruction  as  to  plaintUTs  right  to  recover  ir- 
snrance  notwithstanding  variance  between  the- 
statement  of  loss  and  amount  found  bv  the 
jury  held  properiy  given.— Erb  v.  German-Amer- 
ican Ins.  Co.  (Iowa)  58a  ^^ 

Instruction  as  to  owner's  intent  tn  regard  t<» 
use  of  hquors  insured,  alleged  to  be  owned  ua- 
lawfully,  held  properly  given.— Erb  T.  Germaa- 
American  Ins.  Co.  (Iowa)  583. 

Where  the  complaint  alleged  notice  and  proof 
of  loss,  and  the  answer  admitted  that  sui^  pa- 
pers were  received,  they  need  not  be  fonnallr 
introduced.- Taylor  v.  State  Ins.  Co.  (Iowa* 
577. 

The  but  den  is  on  the  Insnrer  to  show  mi»- 
representations  avoiding  the  policy.— Cbamber* 
T.  Northwestern  Mut.  Ufe  Ins.  Co.  (Hinn.)  3K7. 

In  order  to  avoid  the  policy  for  miareprews- 
tations,  they  must  be  specifically  pleaded.— 
Chambers  v.  Northwestern  Mut.  Life  laa.  C« 
(Minn.)  367. 

Evidence  that  the  building  was  naed  fo- 
purposes  not  named  in  the  application  *W* 
admissible.— Wanthawky  v.  Andior  Mnt.  Fire 
Ins.  Co.  (Iowa)  237. 

Proof  that  property  described  in  a  poUcr  as 
being  owned  by  the  insured  was  in  bis  poasv*- 
sion  when  destroyed  is  sufficient,  prima  farir. 
to  establish  his  ownership.— Lindner  v.  St.  Pan! 
Fire  &  Marine  Ins.  Co.  (WU.)  1125. 

Mutual  bomeilt  iaawaace. 

Act  March  30.  1891,  {  8,  requiring  each  poli- 
cy holder  in  a  mutual  insurance  company  tn  [«r 
a  percentage  "in  cash"  at  the  time  of  the  effec'- 
ing  of  the  insurance,  held  to  mean  current  a  .c- 
ey.— State  v.  Moore  (Neb.)  876. 

Under  Aot  March  30,  1881,  {  8.  the  membcf^ 
ship  fee  of  a  mutual  insurance  company  mac 
be  paid  in  advance.— State  v.  Moore  (Neb.)  ^»'k. 

The  sending  of  a  notice  of  asaesMnent  hrSd 
to  be  a  waiver  of  forfeiture  for  nanpaym<>nt 
of  a  prior  aasesament- McGowan  t.  Kortk- 
westein  Legion  of  Honor  (Iowa)  Si. 
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UTTEBEST. 


■See,  also,  "Usury." 
Insurable  intCKSt,  see 


'Insniuice.' 


Where  the  amount  of  a  note  dae  testator  was 
-to  be  deducted  from  the  maker's  share  of  the 
4>fltate,  interest  ceased  running  on  testator's 
^eath.— In  re  Newcomb's  Will  (Iowa)  587. 

Interlocutory  Jud^no'^ent. 

See  "Judgment." 

Interpretation. 

Of  contract,  aee  "Contracts." 

INTEBFBETEIL 

An  Interpreter  may  be  called  to  read  and  In- 
-terpret  Indorsements  made  on  a  note  In  the 
Bohemian  language.— Erasha  y.  Tomash  (Iowa) 
390. 


Intervention. 

"tn  attachment,  see  "Attachment." 
In  execution,  see  "Execution." 

Intestacy. 

See  "Bxecntors  and  Administrators." 

INTOXICATING  UQUOBS. 

Instructions,  in  an  action  brought  under  the 
■cItU  damage  act.  Mil  misleading. — Dolan  t. 
McLaughlin  (Neb.)  M3. 

Under  Laws  1889,  Act  No.  207,  f  ft,  proTiding 
for  the  submission  of  propositions  for  prohibi- 
tion, an  action  by  the  voters  In  preparing  peti- 
lioDE  and  presenting  them  to  the  county  super- 
-viaors  need  not  be  delayed  until  two  years  after 
a  previons  election. — ICeefer  v.  Board  of , 
Sup'^rs  of  Hillsdale  County  (Mich.)  081.  j 

If  the  judgment  exceeds  the  relief  demanded  | 
in   the  complaint,  the  proper  remedy  is  by  ap-  i 
ponl,  and  not  by  motion  to  vacate.— Palmer  v. 
Bnnk    of    Zumbrota    (Minn.)    893;    Same    ▼.  I 
Oeorge,  Id.;    Thacher  v.  Woodbury,  Id. 

An  action  under  the  civil  damage  act  may  be 
prosecnted  without  the  intervention  of  an  ad- 
ministrator of  the  dcoeaBed  person. — Fitzger- 
ald V.  Donoher  (Neb.)  880. 

A  mother,  the  death  of  whose  minor  son  re- 
sulted from  the  use  of  intoxicating  liquois.  m'iy 
xnaintain  an  action  for  damuges  against  the 
vendor  of  the  liquor.— Fitzgerald  v.  Donoher 
<Neb.)  880. 

<!rlinlnal  proaeontlos. 

Though  an   indictment   specifies   the   time  a  ' 
lianor  nuisance   was   maintained,   evidence   of  I 
-8aU>8  prior  to  such  time,  within  the  statutory  ' 
T)(<riod,  are  admissible. — State  v.  Arnold  (Iowa) 
-2.->2. 

On  trial  for  maintaining  an  hotel  as  a  liquor 
-Duinance,  evidence  of  sales  in  buildings  ap- 
IMirtonant  thereto  is  admissible. — State  ▼.  Ar- 
nold (Iowa)  2.52. 

Evidence  held  sufficient  to  show  a  sale  of 
liquor  on  Sunday.— Cotant  v.   Hobson   (Iowa)  i 
-355. 

Instruction    as    to  what    constitutes    keeping 
■saloon   open   on   Sunday   held   proper.— People  j 
V.  Bowkus  (Mich.)  319. 

Restaurant  in  front  of  saloon  keld  a  part  of  ' 
-the  sahMHi,  within  the  statute  forbidding  sa-  ! 
loons  to  be  kept  open  on  Sunday. — People  v.  I 
Koob  (Mich.)  S20. 


Acts  25th  Oen.  Assem.  c.  (t2.  I  17.  snM.  3, 

requiring  the  bar  to  he  in  plain  view  from  the 
street,  applies  to  wholesalers  who  sell  liquor  to 
be  drank  on  the  premises.- Ritchie  v.  Zalesky 
(Iowa)  390 

A  defendant  relying  on  Acts  25th  Oen. 
Assem.  c.  62,  authorizing  liquor  to  be  sold  un- 
der certain  conditions,  must  show  compliance 
therewith.- Ritchie  v.  Zalesky  (Iowa)  399. 

A  room  with  one  entrance  opening  into  the 
street,  and  another  into  an  office  having  an  exit 
to  the  street,  is  not  a  room  with  but  one  en- 
trance, within  Acts  25th  Gen.  Assem.  c  62,  S 
17,  subd.  3.— Ritchie  v.  Zalesky  (Iowa)  399. 

Issues. 

See  "Pleading";    "Trial." 

JAIL  AND  JAIIiEB. 

Under  Rev.  St.  §  4947,  a  county  is  liable  to  a 
sheriff  for  actual  expenses  incurred  in  main- 
taining prisoners. — Doty  t.  Sauk  County  (Wis.) 
10. 

An  action  by  a  sheriff  to  recover  from  the 
county  for  maintenance  of  prisoners  should  set 
out  the  actual  expense  incarred.— Doty  t.  Sauk 
County  (Wis.)  10. 


JUDQE. 

See,  also,  "Courts";  "Justices  of  the  Peace." 
Remarks  during  trial,  see  "Trial." 

That  a  cotmty  court  judge  denied  without 
prejudice  an  application  for  an  order  on-  a  per- 
sonal representative  to  convey  certain  lands, 
did  not  disqualify  him,  when  judge  of  the  cir- 
cuit court,  from  hearing  an  action  for  the  same 
purpose.— Graham  v.  Selbie  (S.  D.)  831. 


JUDGMENT. 


"Appeal" 


'Criminal 
Bri- 


Appealable  judgments,  see 

Audtentication  of  foreign  judgment,  see 

dence." 

Decree  in  partition,  see  "Partition." 
in  suit  to  quiet  title,  see  "Quieting  Title- 
Removal  of  Cloud." 

of  foreclosure,  see  "Mortgages." 

Entry  of  judgment  by  justice,  see  "Justices  of 

the  Peace." 
On  appeal,  see  "Appeal." 

Rev.  St.  Ohio,  {  6321  et  seq.  authorize  Judg- 
ment by  confession. — First  Nat.  Bank  v.  Gar- 
land (Mich.)  559. 

Where  an  action  is  tried  without  a  jury,  the 
court  may  reduce  the  amount  of  the  judgment 
rendered  at  any  time  during  the  term  — Plickin- 
ger  V.  Omaha  Bridge  &  Terminal  Ry.  Co. 
(Iowa)  372. 

Decree  in  partition  held  to  be  interlocutory.— 
Brown  v.  Cooper  (Iowa)  378. 

Judgment  rendered  in  Ohio  on  warrant  of  at- 
torney in  a  note  executed  there  is  valid. — First 
Nat.  Bank  v.  Garland  (Mich.)  559. 

A  judgment  void  for  want  of  notice  to  the 
defendant  cannot  be  validated  by  citing  the  de- 
fendant to  appear  and  show  cause  why  it 
should  not  stand. — Jewett  v.  Iowa  Land  Co. 
(Minn.)  639. 

It  was  not  necessary  to  determine  whether  an 
attorney  had  authority  to  stipulate  for  judg- 
ment, where  the  effect  thereof  was  not  preju- 
dicial to  defendant. — Superior  Consol.  Land  Co. 
V.  Dunphy  (Wis.)  428. 

Recital  in  judgment  held  to  show  a  contract 
by  defendant  not  to  appeal,  in  consideration 
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of  a  redaction  of  the  -rerdict.— Landon  y.  Wad- 
dick  (Iowa)  388. 

By  default. 

Where,  under  Comp.  Laws,  |  4000,  trabd.  6. 
application  for  le«ve  to  serve  an  answer  and 
defend,  after  default,  is  granted,  the  riirtit  to 
defend  against  the  claim  is  absolute.— Smith 
T.  Nicholson  (N.  D.)  296. 

The  setting  aside  of  a  default  judgment  on 
the  ground  of  unavoidable  casualty  and  mis- 
fortune htld  not  an  abuse  of  discretion. — Lig- 
gett T.  Worrall  Clowa)  400. 

The  court  should  not  vacate  a  default  jnd«- 
ment  for  plaintiff  unless  it  finds  that  the  appli- 
cant therefor  has  made  out  a  prima  facie  ile- 
tense.— Western  Assur.  Co.  v.  Klein  (Neb.)  873. 

Hon  obstante  Teredloto. 

A  judgment  will  not  be  rendered  for  defend- 
ant non  obstante  veredicto,  where  the  pleadings 
and  evidence  raise  the  proper  qnoRtinns  o^  '"ot 
for  the  Jury.— Slivitilti  t.  Town  of  Wien  (Wis.) 
730. 

A  judgment  non  obstante  veredicto  should  he 
rendered  when  the  pleadings  of  the  party  ob- 
taining the  verdict  show  facts  entitling  the 
other  party  to  judgment.— Scofield  v.  Clark 
(Neb.)  TM. 

A  defendant  is  not  entitled  to  an  order  for 
judgment  notwithstanding  the  verdict,  unless 
he  asks  for  that  relief  in  his  motion  for  new 
trial.— Keman  t.  St.  Paul  City  Ry.  Co.  (Minn.) 
71. 

Benditloii  and  Mitrj. 

A  judgment  entered  after  motion  for  a  new 
trial,  but  before  its  determination,  is  not  void. 
—Davison  v.  Brown  (Wis.)  42. 

A  judgment  on  a  verdict  after  three  days' 
notice  held  valid,  though  entered  pending  mo- 
tion for  new  trial. — ^Wheeler  v.  Russell  (Wis.) 
43. 

The  failure  of  the  clerk  to  enter  a  judgment 
of  disbarment  does  not  render  the  proceedings 
void.— In  re  Shepard  (Mich.)  971. 

The  court  may  cause  its  judgment  to  be  en- 
tered nnnc  pro  tnnc  on  discovering  the  omission 
of  the  clerk  to  record  it.— In  re  Shepard  (Mich.) 
971. 

Notice  to  the  attorney  for  defendant  of  entry 
of  judgment  against  such  defendant  is  notice 
to  defendant,  within  Comp.  Laws,  (  4939  — Sar- 
gent V.  Kindred  (N.  D.)  826. 

An  obscure  judgment  entry  may  be  construed 
with  reference  to  the  pleadines  and  record. — 
First  Nnt.  Bank  v.  Garland  (Mich.)  559. 

Operatioii  and  eCoot. 

A  jndgn^ent  id  not  evidence  against  a  third 
party  of  any  of  the  facts  upon  which  it  is  based. 
—Kurtz  V.  St.  Paul  &  D.  Ry.  Co.  (Minn.)  808. 

A  judgment  reciting  an  acceptance  by  the 
plaintifF  of  a  reduction  of  the  verdict,  an  ac- 
ceptance by  defendant  of  the  verdict  so  re- 
duced, and  a  contract  by  both  parties  not  to 
appeal,  is  a  final  determination  of  the  contro- 
versy.- Lundon  v.  Waddick  (Iowa)  388. 

Entry  of  judgment  in  an  action  on  a  joint 
obligation  against  one  defendant  by  default  is 
a  bar  to  the  rontinuance  of  the  action  against 
the  other  defendants.  —  Davison  v.  Harmon 
(Minn.)  1015. 

—  Bea  Jndleata. 

A  judgment  is  binding  on  the  parties  as 
to  the  issues  involved.  —  Fuller  t.  Brownell 
(Neb.)  6. 

The  mere  dismissal  of  an  action,  and  ad- 
mission by  plaintitF  that  he  did  wmng  in  com- 
mencing the  same,  lield  not  a  bar  to  the  ac- 
tion.— Oliver  v.   Lansing   (Neb.)   195. 


The  finding  of  a  foreign  court  that  lands  nt- 
uated  in  this  state  were  partaiership  iiBsets  wu 
res  judicata.— Dunlap  t.  Byers  (Mich.)  1067. 

.Tndgment  in  replevin  for  certain  hotel  pr<K<- 
erty  held  not  a  bar  to  an  action  for  ▼aln<>  <f 
the  use  of  similar  fnmitnre.— Matbewa  t.  H«t- 
ron  (Iowa)  220. 

On  appeal  from  a  decree  «it«red  on  report  of 

the  commissioners  in  partition  proceedinn. 
questions  involved  in  the  prior  decree  deter- 
mining the  parties  to  be  co-tenants  and  direc:- 
ing  partition  cannot  be  reviewed. — Hunt  x. 
Hunt   (Mich.)  510. 

Collateral  attaok. 

A  judgment  cannot  be  collaterally  attack-^! 
by  reason  of  collusion  between  the  partie*  Tb 
it. — Edmundson  v.  Independent  School  Dist.  o' 
Jackson  (Iowa)  671. 

On  mandamus  to  compel  a  levy  of  a  tax  to 
pay  a  Judgment  against  a  sclioel  district,  it  cao- 
not  he  attacked  on  the  gronnd  of  the  creati^-o 
of  a  debt  in  violation  of  the  constitution. — £•! 
mundson  v.  Independent  School  Dist.  of  Jac):- 
son  (Iowa)  671. 

A  judgment  cannot  t>e  assailed  coUateraii;. 
— Stenberg  v.  State  (Neb.)  190;  Dongas  Cconi; 
V.  Kellei  (Neb.)  195. 

If  it  affirmatively  appears  that  the  conrt  wai 
without  jurisdiction  of  the  judgment  defecd- 
ant,  the  judgment  mar  be  colhtterally  attacks! 
by  that  defendant. — Jewett  v.  Iowa  Land  Cj. 
(Minn.)  639. 

A  tax  judgment  cannot  be  in^acfaed  coliat- 
erally.— Gribhle  v.  Liverroore  (Minn.)  213. 

Parties  and  privies  can  attack  a  Jndinnent  for 
fraud  only  in  an  original  proceeding  institntei 
for  that  purpose.- Dnnlap  t.  Byera  (Mk-b.v 
1067. 

Opeaimc  aad  Tanating. 

Order  to  cancel  judgment  against  iramiKhee 
hM  proper.- Brakke  v.  Hoskins  (Iowa)  235. 

An  action  to  cancel  and  enjoin  a  judgment 
against  a  garnishee  is  not  a  collateral  attaofc 
on  the  same. — ^Brakke  v.  Hoskins  (Iowa)  23o>. 

A  notice  to  vacate  a  judgment  must  be  suV 
mitted  and  decided  witiiin  the  year. — Sarseot 
V.  Kindred  (N.  D.)  826. 

The  requirements  of  an  answer  in  an  appli- 
cation to  open  a  judgment  on  the  ground  of  in- 
advertence or  excusable  neglect  are  the  same  In 
both  legal  and  equitable  actions. — Superior 
Consol.  Land  Co.  v.  Dunphy  (Wis.)  42S. 

A  proposed  answer  in  an  application  under 
Rev.  St.  8  2832,  to  open  a  judgment  on  the 
ground  of  inadvertence  and  excusable  neelert 
should  be  verified  by  defendant  personally,  t 
be  accompanied  by  an  nflidavit  of  one  haTis; 
knowledge  of  the  facts.— Superior  Connol.  Lxa4 
Co.  T.  Dunphy  (Wis.)  428. 

i  An  application  under  Rev.  St.  {  2832.  to  va- 
cate a  judgment  on  the  ground  of  defendant'* 
inadvertence  or  excusable  neglect,  was  prep- 
erly  denied  on  account  of  defendant's  lache*.— 
Superior  Consol.  Land  Go.  v.   Dunphy  (Wis.) 

Evidence  hrhl  to  sustain  a  finding  that  the 
judgment  sought  to  be  vacated  was  not  pro- 
cured by  frai'd. — Western  Assur.  Co.  v.  Klefc 
(Neb.)  873. 

Under  Rev.  St.  It  2832,  motion  to  set  asidp  a 
judgment  for  errors  not  goin^  to  the  jurisdiction 
must  be  made  at  the  term  in  which  the  judg- 
ment was  rendered. — Gilbert-Arnold  Land  Co. 
V.  City  of  Superior  (Wis.)  38. 

Xiqaltable  relief. 

Plaintiffs  held  guilty  of  laches  disbarriag 
them  froir  obtaining  relief  from  a  judgment,— 
— Kurta  V.  St.  Paul  &  D.  Ry.  Co.  (Minn.)  806. 
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Bqiiit7  will  not  preyent  the  enforcement  of  a 

iadgment  on  account  of  mere  error  of  law.— 
^01  T.  McCIay  (Neb.)  888. 

Judicial  Notice. 

See  "Evidence." 

Judicial  Powers. 

See  "Constitotional  Law." 

Judicial  Sales. 

By  executors  and  administrator*,  see  "Execntors 
and  AdmlniBtratortu" 

Jurisdiction. 

See  "Courts." 
In  equity,  see  "Equity." 
Of  county  board,  see  "Counties." 
Of  court  commissioners,  see  "Conrt  Commission- 
ers." 
Of  courts,  see  "Courts." 
Of  justice,  see  "Justicei  of  the  Peace." 
On  appeal,  see  "A.[^al." 

JUBY. 

Misconduct  of  juror  as  ground  for  new  trial,  see 

"Criminal  Law":    "New  Trial." 
Province  of,  instructions,  see  "Trial." 
Ripht  to  jury  trial  in  disbarment  proceedings, 

see  "Attorney  and  Client." 
Talcing  case  from  jury,  see  "Trial." 

Where,  in  a  criminal  case,  the  court  denies 
the  challenge  of  the  state,  and  it  challenges 
peremptorily,  and  thereafter  the  court  sus- 
tains a  challenge  for  cause,  it  was  proper  to  al- 
low the  state  another  peremptory  cliallenge. — 
State  T.  Pancoast  (N.  D.)  1062. 

JUSTICES  OF  THE  PEACE. 

Certiorari    to    review    proceedings    before,    see 

"Certiorari." 
Practice  on  appeal  from  jnsticb,  see  "Appeal." 

JnrlMUotloB. 

Where  a  justice  has  jurisdiction,  the  same 
presumption  as  to  regulBrity  exists  as  in  courts 
of  record. — Vaule  v.  Miller  (Minn.)  540. 

Tender  How.  Ann.  St.  {  6819,  relating  to  non- 
rosident  suits  before  a  justice  in  the  county,  but 
not  in  the  township,  in  which  defendant  resides, 
plaintiff  need  not  be  present  in  the  township 
when  the  summons  issued.  —  Weaver  v.  Kix 
(Mich.)  970. 

Where  a  justice  issues  a  warrant  for  an  ar- 
rest on  a  criminal  charge,  having  jurisdiction 
of  the  subject-matter,  an  action  will  not  lie  by 
the  person  arrested  on  the  gronnd  that  the  jus- 
tice acted  maliciously,  or  that  his  judgment  was 
erroneous.— -Curnow  v.  Kessler  (Mich.)  882. 

Procedmre  before. 

A  county  judge  acting  as  justice  Vtd  to  have 
no  authority  to  render  a  final  judgment  on  a 
remanded  cause. — Best  v.  Stewart  (Neb.)  881. 

Code  Civ.  Proc.  i  1002,  relating  to  the  rendi- 
tion and  entry  of  judgments  by  justices  of  the 
peace,  applies  to  county  judges  acting  as  jus- 
tices.—Best  V.  Stewart  (Neb.)  881. 

Whether  a  defendant  has  shown  a  satisfac- 
tory excuse  warranting  opening  a  default  judg- 
ment entered  by  a  Justice,  held  a  question  for 
the  justice.— Arts  v.  Rocksien  (Iowa)  409. 

It  is  not  essential,  where  a  judgment  is  ob- 
tained without  personal  service,  that  the  dock- 
et should  disclose  the  fact  that  a  security  bond 
was  filed  before  judgment  was  entered. — Vaule 
V.  Miller  (Minn.)  540. 


Whether  the  evidence  Justified  the  ooBclusion- 
of  the  justice  of  the  peace  to  issue  a  warrant 
for  arrest,  cannot  be  tried  in  the  circuit  court. 
—People  V.  Payment  (Mich.)  689. 

After  disagreement  of  a  jury,  a  stipulation 
that  the  case  may  be  decided  by  the  justice 
upon  the  proofs,  reserving  all  questions  raised 
upon  the  trial,  was  not  a  waiver  of  error  in  the- 
admission  of  evidence. — Drovers'  Nat.  Bank  v. 
Blue  (Mich.)  1105. 

The  suspension  of  a  trial  by  a  justice  from- 
day  to  day  is  not  an  adjournment  within  t'lp 
statute,  and  the  justice  does  not  lose  juris^lic- 
tion  therehy.— Woempener  v.  Ketchnm  (Mich.) 
1106. 

Record,  in  an  action  before  a  justice,  hM  to 
show  a  valid  judgment,  within  Gomp.  Laws. 
I  5024.— Hunter  v.  Karcher  (S.  D.)  621. 

Comp.  Laws,  p.  2,  c.  13,  i  5124,  applies  to- 
payments  made  to  a  constable  on  an  execu- 
tion issued  by  a  justice  of  the  peace. — Bedford' 
V.  Kissick  (S.  D.)  609. 


Laches. 


See  "Equity." 


IiANDLORD  AND  TENANT. 

Lease  of  school  lands,  ace  "Schools  and  School 
Districts." 

Right  of  tenant  to  remove  fixtures,  see  "Fix- 
ture*." 

A  general  occupancy  of  land  by  one  other 
than  the  owner  held  a  tenancy  from  year  to 
year.— Farley  v.  McKeegan  (Neb.)  161. 

A  tenancy  from  year  to  year  hdd  terminable 
only  by  agreement  or  by  notice. — Farley  v.  Mc- 
Eeegan  (Neb.)  161. 

The  relation  of  landlord  and  tenant  does 
not  depend  on  an  express  agreement. — Farley 
V.  McKeegan  (Neb.)  161. 

Blglita  and  reme^es  inter  se. 

If  32  Hen.  VIII.  c.  34,  Is  part  of  the  com- 
mon law  of  the  country,  it  has  no  applica- 
tion where  there  is  simply  a  reservation  of 
rent  out  of  an  estate  for  years,  without  re- 
version.— Ohio  Iron  Co.  v.  Auburn  Iron  Co. 
(Minn.)  221. 

The  right  of  re-entry  for  a  breach  of  con- 
dition subsequent  is  not  assignable  before  the 
breach. — Ohio  Iron  Co.  v.  Auburn  Iron  Co. 
(Minn.)  221. 

The  right  of  re-entry  is  not  an  estate  or  in- 
terest in  land,  nor  doen  it  imply  the  reserva- 
tion of  a  reversion. — Ohio  Iron  Co.  v.  Auburn 
Iron  Co.  (Minn.)  221. 

Where  a  lessee  assigns  the  whole  term,  re- 
serving no  reversionary  interest,  the  right  of 
re-entry  for  breach  of  condition  subsequent  is 
not  reserved.— Ohio  Iron  (3o.  v.  Auburn  Iron 
Co.  (Minn.)  221. 

The  question  whether  plaintiff  remained  in 
possession  of  premises  as  bare  licensees  helS 
for  the  jury. — Clarkin  v.  Biwabik-Bessemer  Co. 
(Minn.)  lOSO. 

The  question  whether  licensees  bad  reason- 
able opportunity  to  remove  their  property  be- 
fore the  premises  became  dangerous  by  act  of 
the  owner  held  for  the  jury. — Clarkin  v.  Bi- 
wabik-Bessemer Co.  (Minn.)  1020. 

Iieaaea. 

Notice  under  a  lease  from  month  to  month 
hdd  insufficient  to  terminate  same,  so  as  to  re- 
lieve the  lessee  from  the  next  month's  rent. — 
Hunter  v.  Karcher  (S.  D.)  621. 

A  lease  for  five  ^ears  from  completion  of  » 
building  held  a  valid  lease  for  a  term  to  com- 
mence In  futnro,  commencement  determined  bjr 
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the  completion  of  the  baildiii(. — ^Hammond  t. 
Barton  (Wis.)  412. 

Rent. 

An  afrreement  between  lessor  and  lessee  to 
reduce  the  rent  stipalated  for  in  the  lease  held 
upon  a  valid  consideration.— Ten  Byck  t.  Sleep- 
er (Minn.)  1028. 

In  an  action  for  rent  on  an  oral  lease,  wheth- 
er  defendant  bad  subleased  the  premises  to  a 
third  party  was  immaterial— Kenyon  ▼.  Young 
(Neb.)  885. 

Keowery  of  posseaalos. 

In  an  action  to  recover  possession,  a  tenant 
may  show  that  he  attorned  to  one  who,  after 
the  commencement  of  the  tenancy,  procured  a 
paramount  tax  title. — Jenkinoon  y.  Wiuans 
CMIich.)  549. 

IiABOENY. 

In  a  prosecution  of  one  who  found  a  i>ocket- 
book  and  conyerted  the  money  therein  to  his 
own  use,  defendant's  intent  was  to  be  deter- 
mined from  his  condnct  with  reference  thereto. 
—State  T.  Hayes  (Iowa)  673. 

In  a  prosecution  under  Code,  §  3907,  for  lar- 
ceny by  finding  and  conversion,  it  was  not  er- 
ror to  define  larceny  generally.— State  v.  Hayes 
<Iowa)  673. 

Where  one,  by  an  examination  of  the  papers 
which  he  found  in  a  pocketbook,  might  reason- 
ably have  known  that  it  belonged  to  a  certain 
person,  he  was  guilty  of  Isroeny  in  converting 
the  same,  under  C^ode,  {  3907.— State  ▼.  Hayes 
(Iowa)  673. 

Where  the  property  is  so  marked  as  to  be 
capable  of  identifiontion,  nroof  of  the  possession 
and  of  the  immediate  subsequent  conversion  is 
admissible  to  establish  the  corpus  delicti  of  lar- 
ceny by  finding  and  conversion.— State  v.  Hayes 
aowa)  673. 


Laws. 


See  "Statates." 


Leases. 

See  "Landlord  and  Tenant" 
Of  ferry,  see  "Ferry." 


See  "WIUb." 


Iieij^aoles. 


Legislative  Power. 

See  "Oonstitntional  Law." 

Levy. 

Of  execution,  see  "Execution." 
Of  taxes,  see  "Taxation." 

LIBEL  AITD  SLANDEB. 

Testimony  of  witnesses  in  an  action  for  slan- 
der as  to  their  understanding  that  words  spoken 
by  defendant  referred  to  plnintiCT  held  to  have 
been  without  prejudice.  —  Provost  v.  Braeck 
(Mich.)  1114. 

A  telegram  hdd  susceptible  of  a  libelous  mean- 
ing.—Peterson  V.  Western  Union  TeL  Co. 
(Minn.)  646. 

Evidence  hHd  to  justify  a  finding  that  a  tele- 
gram was  maliciously  published  by  a  telegraph 
company.— Peterson  v.  Western  union  Tel.  Co. 
(Minn.)  646. 

A  publication  held  libelous  as  calculated  to 
expose  the  person  to  whom  it  was  written  to 
public  contempt  and  ridicule. — Byram  v.  Aikin 
(Minn.)  807. 


An  occarrenoe  out  of  which  words  allegH  ;.< 

be  slanderous  arose  Is  part  of  the  res  fftm. 
and  may  be  shown  as  bearing  on  the  qoe!<tii'i 
of  malice.— Provost  v.  Brueck  (Mich.)  1114. 

A  verdict  for  $6,200  as  damages  for  libe)  kii 
excessive. — Peterson  v.  Western  Union  lei 
Co.  (Minn.)  646. 

A  statement  which  was  not  maliciously  ir- 
tered  cannot  found  an  action  for  slaadef  ef 
tide.— Harrison  v.  Howe  (Mich.)  627. 


LIBNS.  I 

"Maritime     Uens";      "Mecfaasit^ 


See,     also. 

Liens." 
Of  agister,  see  "Agistment" 
Of  attachment  see  "Attachment." 
Of  garnishment,  see  "Garnishment.'* 
Of  horse  trainer,  see  "Bailment."  . 
Of  logger,  see  "Logs  and  Logging." 
Tax  lien,  see  "Taxation." 

The  servant  of  au  owner  of  a  horse  kept  i: 
a  livery  stable  is  not  entitled  to  a  lien  on  tke 
horse  for  services  in  caring  for  it. — Skinner  r. 
Caughey  (Minn.)  203. 


T.TMTTATIOBr  OF  ACTIONS. 

See,  also,  "Adverse  Fossession." 

A  proceeding  for  the  enforcement  of  tmxa 
wkien  are  a  lien  on  land  is  not  an  acti^  witLc 
Comp.  Laws,  S  4850.— Iowa  Land  Co.  ▼.  Dob;- 
las  (Jounty  (S.  D.)  52. 

Part  payment  held  not  sufficient  to  bar  tk 

statute.— Sweet  v.  BUia  (Mich.)  635. 

The  indorsement  on  the  mortgage  note  c! 
the  proceeds  of  a  sale  of  the  naort^ag^d  pr^ 
erty  held  not  a  part  payment,  takine  an  actiei 
on  the  note  out  of  the  statute. — Moffitt  v.  Carr 
(Neb.)  150. 

Absence  of  the  owner  of  land  prevents  tie 
running  of  the  statute  against  an  action  to  en- 
force a  lien  as  against  persons  havinir  liens  ec 
the  same  land. — Leeds  Lumber  Go.  ▼.  Haworth 
(Iowa)  383. 

Failure  of  a  sheriff  receiving  money  on  a  tv- 
demption  to  pay  the  same  before  demand.  '» 
not  the  omission  of  an  official  duty  ^vithin  Oa. 
St  ISM,  (  5187,  and  an  action  against  tbr 
sheriff  for  the  money  is  not  barred  in  thm 
years.- Hall  v.  Swensbn  (Minn.)  10B4. 

An  action  for  a  reconveyance  of  land  ronvtr- 
ed  as  security  is  not  iHirred  until  after  It 
years  from  accrual  of  the  cause. — Names  *. 
Names  (Neb.)  761. 

The  statute  begins  to  run  against  the  title  •'•f 
one  purchasing  from  the  govemm«it  from  the 
time  he  is  entitled  to  a  patent  in  favor  of  o£> 
holding  adverse  possession. — ^Dolen  v.  Blart 
(Neb.)  760. 

A  mortgagor  is  not  limited  to  obe  year  f -t 
suing  to  recover  from  the  owner  of  the  mcrt- 
gage  the  costa,  disbnrsementa,  and  attomerf' 
fees,  where  an  affidavit  of  disbursements  is  r-X 
properly  filed.— Brown  v.  Baker  (Minn.)  7!& 

An  insolvent  foreign  mutual  fire  insuraoce 
company  under  Laws  1893,  c.  293,  was  not  re- 
stricted in  collecting  claims  due  to  claims  acn- 
aliy  payable  at  the  time.— Wyman  v.  Kimberty- 
Olark  Co.  (Wis.)  932. 

Llzoited  Fartnershlp. 

See  "Partnerahip." 

Limiting  LiabiUty. 

Contracts  of  carriers,  see  "Ccuriera." 
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TAquor  Selling. 

Bee  "IntozicatinK  Liqnore." 

US  PENDENS. 

A  lis  pendens  merely  charges  a  subsequent 

Snrchaser  with   notice   of  the  pending  suit— 
ewett  T.  Iowa  Land  Co.  (Minn.)  639. 

Idve  Stock. 

Insniance  of,  see  "Insurance." 
Killed  or  injured  by  locomotiTe,  see  "Railroad 
Companies." 


liOOS  AND  liOOGINa. 

A  course  of  conduct  by  a  boom  company 
held  to  constitute  a  waiver  of  its  lien  for 
boom  charges. — Akeley  T.  Mississippi  &  R.  R. 
Boom  Co.  (Minn.)  208. 

A  lien  for  boom  charges  on  logs  held  yalid  as 
against  bona  fide  purchasers,  though  not  re- 
cortlcd. — Akeley  t.  Mississippi  &  R.  R.  Boom 
Co.   (Minn.)  208. 

The  lien  for  boom  charges  riven  the  Missis- 
sippi &  Rum  River  Boom  Company  held  a 
particular,  and  not  a  general,  lien.— Akeley  v. 
Mississippi  &  R.  R.  Boom  Co.  (Minn.)  208. 

The  delivery  of  logs  to  a  boom  company 
held  a  single  bailment,  thongh  all  were  not  to 
be  driven  at  the  same  time. — Akeley  v.  Miss- 
issippi &  R.  R.  Boom  Co.  (Minn.)  208. 

Where  the  logs  of  several  owners  are  cut  and 
put  afloat  an  employ^  cannot  establish  a  lien 
where  the  logs  are  mixed  together,  without 
showing  the  amount  of  labor  on  the  logs  of 
each  separate  owner.— McGuire  v.  McCallum 
(Mich.)  1092. 

A  logging  lien,  given  under  Gen.  St.  1804.  i 
2451,  includes  labor  performed  by  a  lien  claim- 
ant by  his  teams  and  servants.— Breault  v. 
Archambault  (Minn.)  348;    Lane  v.  Same,  Id. 

Under  Gen.  St.  1894,  IS  2451-2464,  a  black- 
smith employed  in  a  logging  camp  held  en- 
titled to  a  lien. — Breault  v.  Archambault 
(Minn.)  348;   Lane  v.  Same,  Id. 

t'nder  the  logging  lien  law  (Gen.  St  1894. 
$S  24.51-2464).  a  cook  and  bis  assistants  held 
entitled  to  liens.— Breault  v.  Archambault 
(Minn.)  348:   Lane  v.  Same,  Id. 


LOST  INSTRX7MENTS. 

Proof  of  lost  will,  see  "Wills." 

F3vidence  held  sufficient  to  establish  the  exe- 
cution, loss,  and  contents  of  a  certain  written 
instrument. — Windom  v.  Brown  (Minn.)  1028. 

Magistrate. 

See  "Justices  of  the  Peace." 

Malice. 

See  "Libel  and  Slander." 

MAUOIOXrS  FBOSECnnON. 

The  question  whether  or  not  advice  of  coun- 
sel was  sought  or  followed  in  good  faith  and 
without  ulterior  motives  is  one  for  the  jury. — 
Billingsley  v.  Maas  (Wis.)  49. 

Instruction  as  to  probable  cause  justifying 
the  arrest  of  a  plaintiff  approved.— Billingsley 
▼.  Maas  (Wis  )  49. 

V.67N.W.— 75 


Dedarations  of  an  attorney  for  prosecutor, 
who  bad  not  been  employed  to  push  the  prosecu- 
tion, hM  inadmissible. — Fletcher  v.  Chicago  & 
N.  W.  Ry.  Co.  (Mich.)  330. 

Admissibility  of  newspaper  article  containing 
statements  as  to  the  arrest,  and  as  to  the  in- 
tention of  the  prosecutor  to  push  the  matter. 
—Fletcher  v.  Chicago  &  N.  W.  Ry.  Co.  (Mich.) 
330. 

Admissibility  of  docket  entry  of  examining 
justice  containing  unwarranted  recital  tu  to 
the  discontinuance  of  the  prosecution. — 
Fletcher  v.  Chicago  &  N.  W.  Ry.  Co.  (Mich.) 
330. 

Evidence  of  snffericg  caused  plaintiff  by  a 
cold  caught  while  he  was  being  arrested  held 
not  to  constitute  an  element  of  damage.— 
Fletcher  v.  Chicago  &  N.  W.  Ry.  Co.  (Mich.) 
830. 

Evidence  held  to  show  probable  (»use. — 
Fletcher  v.  Chicago  &  N.  WT  Ry.  Co.  (Mich.) 
330. 

Advice  of  counsel  held  a  good  defense.— 
Fletcher  t.  Chicago  &  N.  W.  Ry.  Co.  (Mich.^ 
330. 

A  verdict  for  $3,500  damages  for  malicious 
prosecution  held  excessive. — Billingsley  v.  Maas 
(Wis.)  49. 


MATiPRAOTIOB. 

An  instruction  that  defendant  was  required 
to  use  only  the  degree  of  skill  of  physicnans  in 
his  neighborhood  Md  not  ground  for  reversal. — 
Pelky  V.  Palmer  (Mich.)  561. 

An  instruction  requiring  judgment  for  de- 
fendant unless  plaintiff  shows  a  state  of  facts 
from  which  no  other  rational  conclusion  thnn 
that  defendant  was  unskillful  can  be  drawn  re- 
quires too  high  a  degree  of  pnwf. — ^Pelky  v. 
Palmer  (Mich.)  561. 


MANDAMUS. 

Mandamus  will   lie  to  compel   the   court  to 
receive  and  enter  a  verdict  sufficient  in  form 
I  and  responsive  to  the  issues.- State  v.  Beall 
(Neb.)  868. 

The  legality  of  a  change  of  county  seat  may 
be  tested  by  mandamus  under  Comp.  Laws, 
f  1499.— State  v.  Langlie  (N.  D.)  958. 


MABITIME  LIENS. 

The  taking  of  a  note  for  a  first  installment 
under  a  contract  for  the  work  on  a  yacht  was 
not  a  waiver  of  the  lien  given  by  How.  Ann. 
St  f  8236.— Sarmiento  v.  The  Catherine  C. 
(Mich.)  1085. 

On  a  trial  under  How.  Ann.  St  {  8236,  to 
enforce  a  lien  on  a  yacht,  it  was  proper  to  per- 
mit an  ameudment  alleging  that  the  craft  was 
to  be  used  in  navigatmg  the  waters  of  the 
state. — Sarmiento  v.  The  Catherine  C.  (Mich.) 
1085. 

How.  Ann.  St  {  8256,  relative  to  amendments 
in  proceedings  to  enforce  liens  against  water 
craft  does  not  prohibit  amendments  at  the 
trial.— Sarmiento  v.  The  Catherine  C.  (Mich.) 
1085. 

A  complaint  under  How.  Ann.  St.  {  8236,  al- 
leging thai  the  work  was  done  at  the  request  of 
a  corporation  tiieo  engaged  in  building  a  vessel, 
sufficiently  alleged  that  the  work  was  contract- 
ed for  by  the  agent  of  such  craft— Sarmiento 
T.  The  Catherine  C.  (Mich.)  1086. 
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MABBIAaE. 

See,  also,  "Divorce";   "Husband  and  Wife." 

Evidence  examined,  and  held  sufficient  to  es- 
tablish the  fact  of  marriafre.— Hoffman  v.  Simp- 
son (Mich.)  1107. 

A  marriage  certificate,  with  proof  of  the  iden- 
tity of  the  parties,  held  admissiible  to  prove  mar- 
riage.—People  V.  Isham  (Mich.)  819. 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  Agent" 

Employers'  liability  insurance,  see  "Insuiance." 

Contract  between  a  mill  owner  and  a  saw 
filer  construed,  and  held  a  hiring  so  long  as  the 
mill  should  run  during  the  season. — Lewis  r. 
Newton  (Wis.)  724. 

Defendant  Jield  not  liable  for  defects  in  ma- 
chinery used  b^  an  independent  contractor, 
though  he  furnished  the  same. — Reier  t.  De- 
troit Steel  &  Spring  Works  (Mich.)  120. 

Evidence  held  to  warrant  the  submission  of 
an  issue  whether  an  employ^  of  defendant, 
when  setting  fire  to  prairie  land,  was  acting 
within  the  scope  of  nis  employment. — Lewis 
T.  Schnltz  (Iowa)  260. 

The  contract  wages  for  the  unexpired  term  of 
service  is  prima  facie  the  measure  of  damages 
for  the  wrongful  discharge  of  a  servant. — Bab- 
cock  V.  Appleton  Manuf'g  Co.  (Wis.)  33. 

Plaintiff  held  entitled  to  maintain  an  action 
to  recover  for  services,  though  be  had  a  rem- 
edy in  equity. — Stockman  v.  Michell  (Mich.) 
336. 

IdabUltx  of  msste*  for  Imjiuioa  to  aorr- 
•at. 

Plaintiff  can  show  that  it  was  the  custom 
to  violate  the  rules  of  the  company  as  to 
coupling,  with  the  knowledge  of  the  officers. — 
Spaulding  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co. 
(Iowa)  227. 

In  an  action  for  injuries  while  uncoupling 
cars,  the  kind  of  coupling  used  may  be  shown. 
—Spaulding  v.  Chicago,  St  P.  &  K.  C.  Ry. 
Co.  (Iowa)  227. 

A  railroad  company  hdd  not  liable  for  negli- 
gence of  its  surgeon  in  causing  an  injured  em- 
ploy6  to  be  moved  from  one  place  to  another. — 
York  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (Iowa) 
574. 

Held  a  question  for  the  jury  whether  the 
master  was  negligent  in  giving  a  fellow  serv- 
ant the  order  resulting  iu  injury  to  the  plain- 
tiff.— Myhre  v.  Tromanhauser  (Minn.)  660. 

Evidence  of  the  manner  and  temper  in  which 
the  master  gave  an  order  to  a  fellow  servant 
resulting  in  an  injury  to  plaintiff  Arid  admissi- 
ble.—Myhre  V.  Tromanhanser  (Minn.)  660. 

In  an  action  for  personal  injuries,  special  find- 
ings field  insufficient  to  charge  defendant,  with 
oat  a  finding  that  he  knew,  or  ought  to  have 
known,  of  the  dangerous  character  of  the  work, 
and  that  plaintiff  was  ignorant  of  the  danger. — 
Klochinski  v.  Shores  Lumber  Co.  (Wis.)  934. 

Evidence  in  an  action  by  a  servant  for  inju- 
ries held  to  sustain  the  verdict  for  plaintiff.— 
Rogers  v.  Chicago  G.  W.  Ry.  Co.  (Minn.)  1003. 

Instructions  making  the  case  turn  on  the 
question  of  a  defect  in  appliances,  instead  of 
upon  negligence  in  furnishing  and  maintaining 
appliances,  held  erroneous. — Lincoln  St  Ry.  Co. 
V.  Cox  (Neb.)  740. 

A  master  is  not  liable  for  defects  of  which 
he  has  no  notice,  unless  notice  could  he  obtained 
by  the  exercise  of  ordinary  care. — Lincoln  St. 
Ry.  Ck).  V.  Cox  (Neb.)  740. 


A  master  ia  bound  to  use  only  ordinary  «p 

in  selecting  appliances  and  in  keeping  thm  _ 
a  reasonably  safe  condition. — L<inooln  St  Bj. 
Co.  V.  Cox  (Neb.)  740. 

Special  verdict  in  action  by  infant  aem:: 
for  injuries  caused  by  planing  machine  >>< 
insufficient  to  support  a  judgment  for  plainiif.- 
Kutchera  v.  Uoodwillie  (Wis.)  729. 

Negligence  of  master  is  a  qneation  tor  i:> 
jury  where  the  facts,  though  undiq>nted.  »n> 
ambiguous,  and  reasonable  men  could  draw  •.J- 
ferent  inferences  therefrom.  —  Kntcboa  i. 
GoodwUlie  (Wis.)  729. 

Sufficiency  of  special  verdict  to  •nstain  ;c  la- 
ment in  favor  of  a  servant  injared  by  tb 
breaking  of  a  defective  stringer  in  a  staging  'i 
which  he  was  working. — Stanwick  v.  Bniit- 
Ryan  Co.  (Wis.)  72a 

Follow  aonrania. 

A  railroad  section  boss  and  the  laborers  u- 
der  his  control  are  fellow  servants.^Tavijnii '. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  1097. 

A  master  is  liable  for  injuries  caused  a  htt- 
ant  by  the  negligence  of  an  habitually  carel^ 
fellow  servant  known  to  the  master  to  t« 
such.— Smith  v.  E.  W.  Backus  Lumber  Co. 
(Minn.)  358. 

A  section-man  held  subject  to  the  hasard<  »f 
the  railroad  business,  within  Gen.  St  IS^  ! 
2701,  making  railroad  companies  liable  to  est 
servant  for  the  negligence  of  his  fellow  serr- 
ant— Blomqniat  v.  Great  Northern  Ry.  C«. 
(Minn.)  801 

The  foreman  of  a  section  crew  Jield  no:  i 
fellow  servant  of  an  engineer  of  a  iocomotirp- 
Omaha  &  R.  V.  R.  Co.  v.  Krayenbahl  <NV9.) 
44T. 

An  employe  of  a  street-railway  compan.r  re- 
pairing the  tracks  held  a  fellow  servant  of  tix 
motorman. — Lnndquist  t.  Dnlnth  St  Rv.  Co. 
(Minn.)  1006. 

Where  a  superintendent  has  Toluntarily  ttl- 
en  part  in  the  work,  which  is  no  part  of  U-- 
duty,  a  negligent  direction  to  an  employe  viSk 
working  together  is  the  negligence  of  a  feliinr 
servant.- Klochinski  v.  Shores  Lumber  Oj 
(Wis.)  934. 

Bisks  of  eakyloyBaeat. 

Evidence  examined,  and  kdd,  that  plibtif 
had  assumed  the  risk  by  which  he  was  ir- 
jured.  —  Huffman  v.  Michigan  Cent  R.  Cj- 
(Mich.)  118. 

A  laborer  performing  labor  outside  of  his  ts- 
ploymeut,  the  danger  of  which  is  obvious,  t!- 
sumes  the  risk,  though  it  waa  performed  ao-if: 
the  fear  of  discharge.— Gavigaa  ▼.  Lake  Sh--rf 
&  M.  S.  Ry.  Co.  (Mich.)  1087. 

Where  a  servant  complains  to  a  master  •;.' 
the  negligence  of  a  fellow  servant,  and  i? 
master  promises  to  remedy  the  same,  the  ffi^- 
ant,  by  remaining  in  the  employ  a  reasonxVf 
time,  does  not  assume  the  risk. — Smith  t.  E 
W.  Backus  Lumber  Co.  (Minn.)  358. 

An  employe,  with  knowledge  that  his  mastrr 
keeps  wild  animals  in  an  Indosare,  whn  rr^ 
untarily  enters  therein  to  work,  assumes  !t; 
risk.— Bormann  v.  City  of  MUwaokee  (Wis. 
924. 

Oontrlliiitory  noellcenoe. 

A  fireman  who  went  under  his  engine  witkrr. 
notifying  the  engineer,  in  violation  of  the  f- 
form  custom,  and,  while  there,  was  injuria  K" 
an  act  of  the  engineer,  caanot  recover  therff-  r 
—Crane  v.  Chicago,  M.  &  St  P.  Ry.  Co.  (Wa. 
1132, 

Held  a   question   for  the   jury    to    deterc^' 

whether  a  brakeman,  injured  while  coup..'i 
oars  in  motion,  was  guilty  of  contribuu-' 
negligence. — Spaulding  v.  Chicago,  St  P.  4 
K.  C.  Ry.  Co.  (Iowa)  227. 
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A  aerrant  injured  while  opemtinc:  a  Jointer 
in  a  Basil  and  door  factoiy  add  Kuilty  of  con- 
tributory negligence. — Moody  t.  Smith  (Minn.) 
633. 

A  locomotiTe  engineer  hdd  guilty  of  contribu- 
tory negligence  in  taking  out  the  train,  though 
he  obeyed  the  orders  of  the  conductor. — York  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (Iowa)  574. 

A  sectionman  who  remained  on  the  track  for 
the  purpose  of  removing  an  obstruction  endan- 
gering an  approaching  train  held  not  guilty  of 
contributory  negligence. — Omaha  &  R.  V.  B. 
Co.  T.  Krayenbnhi  (Neb.)  447. 

Where  plaintiff  requested  that  a  certain  pre- 
caution adopted  in  doing  the  work  be  omitted, 
and  the  failure  to  obserre  it  was  the  proximate 
cause  of  the  accident,  due  either  to  his  re- 
quest or  to  the  negligence  of  a  fellow  servant, 
he  cannot  recover. — Berlick  v.  Ashland  Sul- 
phite &  Fiber   Co.   (Wis.)   712. 

MECHANICS'  UENS. 

A  subcontractor  is  bound  by  the  terms  of 
the  contract  between  his  principal  and  the  own- 
er.— Epeneter  v.  Montgomery  County  (Iowa)  98. 

Contract  between  county  and  principal  con- 
tractor for  erection  of  county  building  construed, 
and  held,  that  a  provision  for  the  reservation  of 
10  per  cent,  was  not  made  for  the  benefit  of 
subcontractors.— Epeneter  v.  Montgomery  Coun- 
ty (Iowa)  03. 

The  owner  of  a  building  hdd  entitled  to  make 
payments  to  the  original  contractor  according 
to  bis  contract,  without  reference  to  the  claims 
of  subcontractors.  —  Epeneter  v.  Montgomery 
County  (Iowa)  93. 

Right  of  subcontractors  to  object  to  payments 
by  tne  owner  to  the  original  contractor  in  ad- 
yance  of  estimates  l^  the  anperintending  ar- 
chitect—Epeneter  V.  Montgomery  County  (Iowa) 
93. 

A  waiver' of  lien  held  not  to  depend  upon  pay- 
ment of  any  part  of  the  contract  price. — Brze- 
sinski  v.  Neevea  (Wis.)  1126. 

Contract  for  extra  work  construed,  and  held 
a  new  and  independent  contract  insufficient  to 
keep  alive  any  right  of  lien  under  the  original 
agreement.  —  John  T.  Noye  Manuf  g  Co.  v. 
Thread  Flouring- Mills  Co.  (Mich.)  1108. 

One  entering  on  land  onder  a  contract  of 
■ale  held  an  owner,  within  Code,  {  213(),  and 
Miller's  Code,  {  2136.-JameMn  v.  Gile  (Iowa) 
S96. 

A  mechanic's.lien  held,  under  Miller's  Code, 
S  2135,  sobsec.  4,  superior  to  a  lien  of  the  ven- 
dor who  forfeits  the  contract  for  failure  of 
biH  vendee  to  make  payments.— Jameson  t. 
Gile  (Iowa)  396. 

The  right  of  a  subcontractor  to  a  lien  under 
Comp.  St  0.  64,  art  1,  {  2,  does  not  depend  on 
the  terms  of  a  contract  between  the  owner  and 
the  original  contractor.  —  Drezel  v.  Richards 
(Neb.)  189. 

A  wife  is  a  proper  party  on  foreclosure  of  a 
mechanic's  lien,  though  she  did  not  join  in  the 
contract  under  which  it  was  created.— Haus- 
mann  Bros.  Manufg  Co.  v.  Kempfert  (Wis.) 
1136. 

Prooeedlaca  to  pwrf  eot. 

To  entitle  a  subcontractor  to  a  lien  under 
Comp.  St  c  64,  art.  1,  {  2,  he  must  file  a  sworn 
statement  of  his  claim  within  60  days  from 
the  date  the  last  item  was  furnished.— Drezel  v. 
Kichards  (Neb.)  169. 

A  claim  for  a  lien  under  Acts  20th  Gen. 
Assem.  c.  179,  on  a  county  building,  held  not 
invalidated  by  a  recital  in  the  statement  of 
claim  of  facts  not  re(auirod  by  the  statute. — 
Jijpeneter  v.  Montgomery  County  (Iowa)  93. 


Notice  of  a  lien  held  sufficient  without  spe- 
cifically naming  the  section  of  the  statute  un- 
der which  the  lien  was  claimed.— Hausmann 
Bros.  Manufg  Co.  v.  Kempfert  (Wis.)  1136. 

A  notice  of  a  subcontractor's  lien  held  to  suf- 
ficiently state  the  work  and  labor  performed, 
the  time  when  the  work  was  done,  and  the 
agreed  price.— Hausmann  Bros.  Manufg  Co.  v. 
Kempfert  (Wis.)  1136. 

A  description  in  the  affidavit  for  lion  of  the 
property  to  be  charged  held  insufficient  to  sus- 
tain the  lien.— Drexel  v.  Richards  (Neb.)  742. 

Under  Pub.  Acts  1891,  No.  179,  §  4,  the  con- 
tractor must  furnish  a  statement  of  his  laborer? 
and  material  men,  though  the  time  within  which 
liens  by  such  men  may  be  perfected  has  ex- 
pired.—Martin  V.  Warien  (Mich.)  807. 

Memorandtun. 

Under  statute  of  frauds,  see  "Frauds,  Statute 
of." 

MHilTIA. 

A  captain  of  a  militia  company  dot  acting  as 
a  military  force  cannot  punish  by  imprisonment 
a  member  of  his  company  for  refusing  to  obey 
orders.- Nixon  v.  Reeves  (Minn.)  989. 

Minor. 

See  "Guardian  and  Ward":  "Parent  and  Child." 


Micdoinder. 

contempt  proceedi 

Monopolies. 


Of  causes  in  contempt  proceedings,  see  "Con- 
tempt" 


See  "Constitutional  Law.' 


MORTGAaES. 

See,  also,  "Fraudulent  (Jonveyances." 
Acknowledgment  of,  see  "Acknowledgment" 
As  fraudulent  conveyances,  see  "Fraudulent  Con- 
veyances." 
Insurable  interest  of  mortgagee,  see  "Insurance." 

An  absolute  deed  held  intended  as  a  mortgage. 
— Names  v   Names  (Neb.)  751. 

An  absolute  deed  intended  as  security  will 
be  held  a  mortgage  as  between  the  parties. — 
Names  v.  Names  (Neb.)  761. 

Where  tie  relation  between  the  parties  to  a 
deed  absolute  in  torm  continues  as  debtor  and 
creditor,  the  transaction  will  be  treated  as  a 
mortgage.— Riley  v.  Starr  (Neb.)  187. 

The  negotiable  character  of  the  note  is  not 
imparted  to  the  mortgage  securing  the  same. 
— Watkins  v.  Goessler  (Minn.)  796. 

Where,  under  an  order  granting  leave  to  sue 
the  maker  and  sureties  on  a  mortgage  note,  the 
action  is  discontinued  as  to  one  of  the  defend- 
ants, a  second  action  against  such  defendant  in 
another  county  is  within  the  order. — Steele  v. 
Grove  (Mich.)  963. 

Where  the  surety  on  a  mortgage  note  is  not 
a  party  to  foreclosure  proceedings,  and  the 
maker  of  the  note  is  insolvent,  permission  to 
sue  the  surety  at  law  held  properly  granted. — 
Steele  v   Grove  (Mich.)  963. 

A  junior  mortgagee,  who  was  not  a  party  to 
a  proceeding  foreclosmg  a  senior  morteage,  is 
entitled  to  redeem  from  the  latter. — Cram  t. 
Cottrell  (Neb,)  452. 

A  mortgagee  held  not  bound  by  notice  of  a 
judgment  lien  against  one  whom  the  record  did 
not  disclose  to  be  interested  in  the  land  mort- 
gaged.— Reed  v.  Rice  (Neb.)  459. 
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Bridence  held  to  sustain  a  finding  that  a 
clause  whereby  a  grantee  of  mortgaged  prem- 
ises assumed  the  mortgage  was  inserted  tlirough 
fraud.— Martini  t.  Christenson  (Minn.)  1019. 

B«q.iilsltes  and  Talldltr- 

A  mortgage  of  a  homestead  securing  new  notes 
giren  as  collateral  to  old  notes  hrld  supported 
by  a  valid  consideration.— First  Nat  Bank  t. 
Lamont  (N.  D.)  145. 

A  mortgage  will  not  be  canceled  at  the  in- 
stance of  the  mortgagor  alone  without  a  tender. 
—Miller  v.  Gunderaon  (Neb.)  769. 

Asslgiuaent  of  debt  aad  mortsage. 

Transfer  of  a  note  and  mortgage  held  suffi- 
ciently proven  by  the  note  and  a  duly-executed 
assignment  to  plaintiff. — Reichert  v.  Neoser 
(Wis.)  939. 

A  purchaser  without  notice  of  the  assign- 
ment of  the  debt  will  be  protected  by  release 
of  the  mortgage  by  the  original  mortgagee.— 
Cram   v.   Cottrell   (Neb.)   452. 

The  assignment  of  one  of  several  mortgage 
notes  operates  as  an  assignment  of  a  propor- 
tionate interest  in  the  mortgage. — Cram  v.  Cot- 
trell (Neb.)  462.     ' 

Evidence  examined,  and  held  to  show  an  eq- 
uitable assignment  of  a  mortgage.— Densmore 
V.  Savage  (Mich.)  1103. 

The  right  of  a  mortgagee  may  be  transferred 
either  by  a  legal  or  an  equitable  assignment. — 
Densmore  v    Savage  (Mich.)  1103. 

Faymemt  and  release. 

The  release  of  a  mortgage  by  the  mortgagee 
Is  prima  facie  evidence  of  the  payment  of  the 
debt. — Kuen  v.  Upmier  (Iowa)  374. 

Under  a  contract  between  a  vendor  and  a 
subsequent  mortgagee,  held,  that  the  vendor 
was  entitled  to  payment  out  of  the  land  pur- 
chased by  the  mortgagee  in  satisfaction  of  the 
mortgage  debt. — Milnor  v.  Home  Savings  & 
Loan  Ass'n  (Miun.)  346. 

Foreolosiure. 

An  action  to  foreclose  indicates  an  election  to 
treat  the  principal  sum  as  due  on  default  in 
interest,  without  notice  thereof.— Hawes  v. 
Detroit  Fire  &  Marine  Ins.  Co.  (Mich.)  329. 

A  mortgage  containing  a  covenant  by  the 
mortgagor  to  pay  taxes  held  not  subject  to  fore- 
closure by  a  breach  of  such  covenant. — Heller 
V.  Neeves  (Wis.)  923. 

Gen.  St.  1894,  {  6051.  fixing  the  tiqe  for 
filing  the  affidavit  of  disbursements  in  foreclo- 
sure proceedings,  is  mandatary. — Brown  v.  Ba- 
ker (Minn.)  793. 

A  suit  at  law.  brought  pending  foreclosure, 
without  leave  first  obtained  as  provided  by 
How.  Ann.  St.  g  6703,  will  not  be  restrained 
unless  substantial  rights  are  affected. — Steele 
V.  Grove  (Mich.)  963. 

The  foreclosure  proceeding  continues,  for  the 
purpose  of  enforcmg  the  decree,  until  disposi- 
tion of  the  proceeds  of  the  sale. — Link  v.  Con- 
nell  (Neb )  475. 

—  Pleading  and  praotioe. 

In  an  action  to  enforce  a  mechanic's  lien  on 
part  of  mortgaged  property,  a  cross  bill  cannot 
be  filed  to  foreclose  the  entire  mortgage. — Jew- 
ott  V.  Iowa  Land  Co.  (Minn.)  639. 

Th^  right  of  the  mortgagor  after  foreclosure 
to  sue  for  the  surplus  misappropriated  by  the 
mortgagee  may  be  assigned  without  a  transfer 
of  the  equiiy  of  redemption.— Lynott  v.  Dicker- 
man  (Minn.)  1113. 

On  foreclosure,  a  plea  that  defendant  was  in 
possession  as  owner  in  fee  under  a  tax  title 
held  sufficient— Shafer  v.  Thompson  (Mich.) 
511.  \   -      ' 


Under  chancery  rule  125  (54  N.  W.  tt.\  t 
second  mortgagee,  paying  to  the  senior  mnn- 
gagee  the  amount  of  a  decree  recovered  c 
foreclosure,  should  be  substituted  as  con^kiE- 
ant— Codd  v.  Carpenter  (Mich.)  818. 

Under  How.  Ann.  St  $  6704,  tdalntiff  on  fon- 
closure  need  not  make  an  indorser  of  the  note 
a   party   defendant— Steele   t.    Orove  (UidL! 

In  an  action  by  a  mortgagor  to  recover  illea' 
attorney's  fees  as  surplus  remaining  in  tV 
mortgagee's  hands,  held,  that  defendants  cosH 
not  have  the  foreclosure  set  aside  to  defeat  ti» 
action,  Dor  defeat  it  by  tendering  a  deed  <a 
payment  of  the  amount  due  on  the  mortzage.- 
Truesdale  v.  Sidle  (Minn.)  1004. 

It  was  error  to  include  interest  in  a  decree  of 
foreclosure,  in  an  action  by  the  mortgxKH 
who  paid  off  and  took  an  assignment  of  df 
mortgage  against  his  grantee,  to  foreclose  the 
same,  where  the  mortgagor  had  reserved  a  life 
estate.— Welbon  v.  Welbon  (Midi.)  338. 

It  was  error  to  render  a  deficiencjr  judgmnit 
against  the  mortgagor's  grantees,  who  were  &jt 
personally  liable.— Welbon  v.  Wellion   (MieiLi 

Sale. 

Errors  in  a  description  In  the  appraisal  c: 
foreclosure  hdd  immaterial— American  Inv.  Col 
V.  McGregor  (Neb.)  785. 

The  mode  of  appraising  separate  pieces  cf 
land  covered  by  a  mortgage  hdd  proper.— Amw- 
ican  Inv.  Co.  v.  McGregor  (Neb.)  785. 

The  owner  of  equity  of  redemption  could  cat 
object  to  the  confirmation  of  the  foreclose? 
sale   because  liens   were   not   deducted   in  sj- 

5 raising  the  property.— American   Inv.  Co.  t. 
IcGregor  (Neb.)  785. 

Under  a  statute  requiring  publication  of  no- 
tice of  sale  on  fo'pclosnre,  the  first  publicati>>s 
must  be  made  42  days  before  the  sale. — FindT- 
son  V.  Peterson  (N.  D.)  953. 

Sale  under  foreclosure  held  Invalid.— Flitk- 
inger  v.  Omaha  Bridge  &  Terminal  Rv.  Co. 
(Iowa)  372. 

A  purchaser  at  foreclosure  sale  is  not  »- 
titled  to  personal  notice  of  a  confirmation.- 
Link  V.  Gonnell  (Neb.)  475. 

Though  the  decree  directed  a  sale  by  the  icf»- 
ter,  a  sale  by  the  sheriff  to  satisfy  the  detiw 
is  cured  by  an  order  of  confirmation.— Link  t. 
C^onnell  (Neb.)  475. 

A  bill  to  set  aside  a  deed  for  irregnlaritr  li 
sale  should  show  a  tender  of  the  mortfitr 
debt.— Hawes  v.  Detroit  Fire  &  Marine  ins. 
Co.  (Mich.)  329. 

A  wife  is  a  necessary  party,  in  a  bill  by  fee: 
husband  to  set  aside  a  mortgage  sale,  wbw 
she  was  a  party  to  the  mortgage. — Hawes  t. 
Detroit  Fire  &  Marine  Ins.  Co.  (Miefa.)  329. 

Where  a  part  of  a  farm  mortgaged  was  trii 
for  sale  in  parcels  as  platted,  the  sale  on  fore- 
closure should  be  in  parcels. — Hawes  v.  De- 
troit Fire  &  Marine  Ina.  Co.  (Blich.)  329. 

Motloiu 

For  change  of  venue,  see  "Criminal  Iiaw." 

For  new  trial,  see  "New  Trial." 

For  nonsuit  see  "Practice  in  Civil  Cases." 

To  correct  bill  of  exceptions,  see  "inmeaL" 

To  make  more  definite,  see  "Pleading." 

To  set  aside  judgment  by  default   see  "J^ 

ment." 
To  strike  out  see  "Pleading." 

MultifiealotiBnieas. 

In  equity,  see  "Equity  " 

Digitized  by  VjOOQlC 


INDBX. 


11S9 


MUNIOIPAIi  COBFOHATIONa 

Bee,  also,  "ConntieB";  "Highways";  "Honre 
and  Street  Railroads";  "Schools  and  School 
Districts." 

Dedication  of  streets,  see  "Dedication." 

Duty  to  make  compensation  for  destruction  of 
buildings  to  prerent  snread  of  contagious  dis- 
ease, see   "Health." 

Liability  for  costs,  see  "Costs." 

The  lowest  bidder  under  a  city  contract, 
whose  bid  has  been  rejected,  has  no  right  of 
action  against  the  city  for  profits  which  might 
have  been  made.— TaJbot  Pav,  Co.  v.  City  of 
Detroit  (Mich.)  979. 

XseorpoMtlan  m*A  poireiv. 

An  actual  resident  of  territory  to  be  included 
in  a  Tillage  is  one  who  is  in  a  place  within  that 
territoiT  with  intent  to  reside  there.— State  v. 
Mite  (Neb.)  810. 

Evidence  held  to  show  a  less  number  of  ac- 
tual residents  of  territory  to  be  included  in  a 
Tillage  than  is  required  by  statute. — State  t. 
Mote  (Neb.)  810. 

Agricultura'  lands  not  actually  connected 
with  the  proposed  Tillage  cannot  be  included 
therem. -State  t.  Mote  (Neb.)  810. 

Ordlnaaees. 

The  ordinance  of  St.  Paul  establishing  the 
House  of  the  Good  Shepherd  as  a  worlcnouse 
held  inTalid.  —  Farmer  t.  City  of  St.  Paul 
<Minn.)  990. 

Payments  by  a  city  for  past  serTices  ren- 
dered the  city  under  an  ultra  vires  ordinance 
will  not  be  enjoined  at  the  instance  of  a  tax 
payer.— Farmer  t.  City  of  St.  Paul  (Minn.)  990. 

Under  the  charter  of  Moorhead,  all  ordi- 
nances and  resolutions  of  the  council  of  a  leg- 
islative nature  must  be  approved  by  the  mayor, 
and  published  in  the  official  city  paper. — State 
T.  Darrow  (Minn.)  1012. 

A  resolution  of  a  city  council,  approved  by 
the  mayor,  nnd  duly  published,  held  to  subdi- 
vide a  ward  as  of  the  date  of  its  passage. — State 
T.  Darrow  (Minn.)  1012. 

The  subdivision  of  the  wards  of  a  city  is  a 
legislative  act. — State  v.  Darrow  (Minn.)  1012. 

An  ordinance  limiting  speed  in  streets  to  six 
miles  an  hour  held  invalid  as  applied  to  a  sal- 
vage corps  organized  under  Gen.  Laws  1895,  c. 
178,  i  1.— Staie  v.  Sheppard  (Minn.)  62. 

A  complaint  for  violation  of  a  city  ordinance 
tot  selling  certain  specified  articles  without  a 
license  lidil  sufiicient. — City  of  Deadwood  v. 
Allen  (S.  D.)  835. 

Officers  and  acemta. 

After  confirming  the  appointment  of  a  city 
assessor,  the  Duluth  council  were  without  pow- 
er to  reconsider  their  action. — State  v.  Wad- 
bams  (Minn.)  64. 

The  execution  of  an  oflicial  bond  by  the  city 
Assessor  and  subecribing  his  oath  thereon,  heM 
a  compliance  with  the  requirements  of  the  law. 
— Sute  v.  Wadhams  (Minn.)  64. 

UablUty  for  torU. 

A  city  hetd  not  liable  for  injuries  by  ice  on  a 
•idewalk  formed  by  water  flowing  through  a 
pipe  in  the  gtttter.--Oavett  v.  City  of  Jackson 
?Mioh.)  517. 

A  notice  of  injuries  by  defective  sidewalk, 
given  under  Acta  22d  Gen.  Assem.  c.  25,  held 
sufficient  that  the  city  charter  provides  for 
presenting  the  claim  to  the  council.— McFar- 
land  v.  City  of  Muscatine  (Iowa)  233. 

Degree  of  care  required  of  one  who  attempt- 
ed to  cross  the  street  after  dark.— Owen  v. 
City  of  Ft.  Dodge  (Iowa)  281. 

Evidence  that  the  mayor's  attention  was 
called  to  the  place  of  the  accident  was  admis- 


sible to  show  that  the  city  was  not  misled  by 
the  description  in  the  statutory  notice  there- 
of.—Owen  V.  City  of  Ft.  Dodge  (Iowa)  281. 

Notice  to  a  member  of  a  city  council  of  a 
defective  crossing  is  notice  to  the  city.— Owen 
V.  City  of  Ft  Dodge  (Iowa)  281. 

Sufficiency  of  notice  of  a  defective  crossing 
as  a  condition  precedent  to  an  action  for  per- 
sonal injuries.— Owen  v.  City  of  Ft.  Dodge 
(Iowa)  281. 

The  facts  t)eing  undisputed,  the  sufficiency 
of  the  notice  of  a  defective  crossing  is  for  the 
court— Owen  v.  City  of  Ft  Dodge  (Iowa)  281. 

A  charge  that  travelers  have  the  right  to  as- 
sume that  highways  are  in  a  safe  condition  held 
proper.— Simonds  v.  City  of  Baraboo  (Wis.)  40. 

Forgetfulness  of  a  defect  which  one  knew 
existed  in  a  street  does  not  of  itself  constitute 
contributory  negligence.— Simonds  v.  City  of 
Baraboo  (Wis.)  40. 

Public  latprvTsmenta, 

Property  owners  held  to  have  waived  the 
right  to  interest  on  the  award  in  condemnation 
proceedings  of  their  property.- West  v.  City  of 
Omaha  (Neb.)  439. 

City  held  liable  for  damages  resulting  to  pri- 
vate property  from  the  closing  of  a  drain.- 
Schroeder  v.  City  of  Baraboo  (Wis.)  27. 

^—  Assasaaaamt  of  baaeflts. 

In  proceedings  to  enforce  special  assessments 
under  Sp.  Laws  1887,  c.  7,  subc.  7.  tit  1,  §{  36- 
46,  a  judgment  on  default  was  a  sufficient  com- 
pliance with  the  statute.— Security  Trust  Co.  v. 
Von  Heyderstaedt  (Minn.)  219. 

A  property  owner  having  knowledge  of  a  pro- 
posed street  improvement  held  estopped  by  ac- 
qniescence  from  alleging  irregularities  in  the 
assessment— Fitzhngh  v.  City  of  Bay  City 
(Mich.)  904. 

On  sale  of  property  to  enforce  a  special  as- 
sessment, the  city  treasurer  cannot  sell  any  lot 
for  a  sum  less  than  the  total  amount  of  the 
judgment  as  the  same  appears  in  the  process 
placed  in  his  hands. — Security  Trust  Co.  v.  Von 
Heyderstaedt  (Minn.)  210. 

The  fact  that  the  original  assessment  was  not 
formally  set  aside  held  not  a  defense  to  a  reas- 
sessment. —  In  re  Opening  Linwood  Place 
(Minn.)  77;  Putnam  v.  Second  Judicial  Dis- 
trict Court  of  Ramsey  County,  Id. 

A  complaint  for  the  recovery  of  illegal  taxes 
paid  to  a  city,  which  fails  to  allege  that  a  state- 
ment of  the  claim  was  presented  to  the  city 
council  as  provided  in  its  charter  in  regard 
to  claims  for  torts,  is  demurrable. — Flieth  v. 
City  of  Wausau  (Wis.)  731. 

Where  the  proper  officers  have  extended  the 
boundaries  of  a  city,  the  owner  of  land  unin- 
corporated therein  cannot  after  a  number  of 
years  sue  to  restrain  the  collection  of  city  taxes 
on  the  ground  that  there  was  no  authority  to 
incorporate  the  land  in  question.— Sage  v.  City 
of  Plattsmouth  (Neb.)  455. 

Mutual  Benefit  Insuranoe. 

See  "Insurance." 

Mutual  Mistake. 

As    ground    for   reformation    of   contract,  see 
"Equity." 

NBGIilQEirCB. 

See,  also,  "Death  by  Wrongful  Act" 
Contributonr  negligence  of  servant,  see  "Mas- 
ter and  Servant. 
In  causing  injury  to  adjoining  landowner,  see 
"Adjoining  Landowners." 


Digitized  by 


Google 


1190 


67  NORTHWESTBKN  REFOBTBR. 


In  killing  animals.  Me  "Animala." 

In  repainng  biKhwaya,  see  "Higbwara." 

Insurance  acainst  injuries  to  aerrant,  see  "In- 

Borance." 
Liability  of  master  for  inlnriea  to  aerrant,  see 

"Master  and  Servant. ' 
Of  carriera,  see  "Carriera." 
Of  railroad  company,  see  "Railroad  Companlei." 
Of    street-railroad    company,    see    "Horse    and 

Street  Railroads." 
Proof  of  custom  in  action  for,  see  "Oastom  and 

Usage." 

"Criminal  negligence,"  aa  employed  in  Comp. 
St.  c.  72,  art.  1,  J  3,  means  "gross  negligence." 
-Chicago,  B.  &  Q.  B.  Co.  T.  Hyatt  (Neb.)  8. 

.fXThat  eomatltiitea. 

That  others  hare  performed  negligent  acts 
of  a  certain  character  does  not  excuse  one  at- 
tempting to  perform  the  same  act.— Wherry  t. 
Duluth,  M.  &  N.  Ry.  Co.  (Minn.)  223. 

Thongh  defendants  were  rennired  by  con- 
tract to  coTer  a  trench  before  blasting,  to  pre- 
vent injuries  from  flying  fragments,  it  was  er- 
ror to  charge  that  the  failure  lo  do  so  was  neg- 
ligence, in  an  action  for  injuries  caused  by  a 
horse  which  was  frightened  by  the  sound  of  the 
explosion.— Mitchell  t.  Prange  (Mich.)  1096. 

In  blasting  for  the  purpose  of  constructing  a 
sewer,  defendant  was  not  required  to  fill  the 
trench  with  dirt,  where  such  course  was  neither 
proper  nor  reasonable.  —  Mitchell  t.  Prange 
(Mich.)  1096. 

Contractors  constructing  a  sewer  are  not  re- 
quired to  give  persons  residing  in  the  vicinity 
perHonal  notice  of  an  intended  blast. — Mitchell 
V.  Prange  (Mich.)  1096. 

A  bath-house  company  which  was  notified  of 
a  bather's  disappearance  held  guilty  of  negli- 
gence in  failing  to  make  immediate  search  for 
him.— Brotherton  v.  Manhattan  Beach  Imp.  Co. 
(Neb.)  479. 

Where  reasonable  men  might  differ  on  the 
anbject  of  negligence,  the  question  is  one  for 
the  jury.- Miller  v.  Strivens  (Neb.)  458. 

Evidence  examined,  and  held  to  sustain  a 
judgment  that  defendant  was  not  guilty  of  neg- 
ligence on  his  horses'  running  away.— Miller  v. 
Strivens  (Neb.)  458. 

Duty  of  engineer  to  stop  train  when  he  sees 
aectionmen  on  hand  car  on  the  track. — Nelling 
Y.  Chicago.  St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  404. 

An  instruction  grouping  facts  and  stating 
that  they  constitute  negligence  held  not  reversi- 
ble error.— Omaha  &  C.  B.  Railway  &  Bridge 
Go.  V.  Levinston  (Neb.)  887. 

The  jury  cannot  infer  negligence  from  the 
mere  fact  that  an  accident  happened. — Lincoln 
St.  Ry.  Co.  V.  Cox  (Neb.)  740. 

Hemote  and  prozliiiate  oanae. 

What  is  an  essential  element  of  proximate 
cause.- Sheridan  v.  Bigelow  (Wis.)  732. 

Verdict  must  show  that  defendant's  negli- 
gence was  tbe  proximate  cause  of  injury. — Sher- 
idan V.  Bigelow  (Wis.)  732. 

Negligence  of  deceased  in  attempting  to  re- 
move a  hand  car  from  the  track  in  front  of  a 
rapidly  approaching  train  held  to  be  the  proxi- 
mate cause  of  his  death.— Nelling  v.  Chicago, 
St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  404. 

Where  a  horse,  by  reason  of  the  condition 
of  his  checkrein,  backs  off  a  bridge,  the  ab- 
sence of  railing  is  not  the  proximate  cause  of 
the  injury. — Jt^iugsley  v.  Bloomingdale  Tp. 
(Mich.)  333. 

Dangerous  premises. 

The  owner  of  liangeroua  premises  would  be 
liable  to  bare  licensees  thereof  for  destruction 
of  their  property  through  the  owner's  negli- 
gence in  guarding  from  danger. — Clarkin  t. 
Biwabik-BesHenier  Co.  (Minn.)  1020. 


An  abnttinf  owner  under  a.  tUy  charter  kU 
not  liable  for  injuries  caused  by  a  defective  sidf- 
walk,  where  no  actnal  neglieenee  was  diowi. 
— Selleck  v.  Tallman  (Wia.)  M. 

Contrlbntovy  magUgtma*. 

A  person  has  no  right  to  caat  himself  oa  a 
known  danger,  subjecting  him  to  immediiti 
peril.- Wherry  v.  Dnlnth.  M.   &    N.    By.  Cs. 

(Minn.)  223. 

A  traveler  walking  into  a  manhole  in  tlit 
sidewalk  held  guilty  of  contributory  negligence. 
— L«  Beau  v.  Telephone  &  Telesraph  Const 
Co.  (Mich.)  339. 

Pleadiac* 

It  was  error  to  sabmit  an  issuo  of  negUgnxc 
where  the  facts  allM;ed  to  constitute  the  fsmt 
were  not  pleaded.— Mitchell  y.  Prange  (MidtJ 
1096. 

A  complaint,  in  an  action  for  allow^ing  fire  ts    | 
escape  from  defendant's  control,    held   iusnS- 
cient   to    raise   the   issue   whether    tEe    person     | 
setting  the  fire  was  defendant's  agent. — Lewii 
V.   Schulti  (Iowa)  266.  , 

ETldeae*. 

Maps  of  the  scene  of  accident  held  inadmis- 
sible in  evidence. — Le  Beau  v.  Telephone  k 
Telegraph  Const  Co.  (Mich.)  339. 

Evidence  as  to  the  scene  of  the  acddest 
held  admissible.— Le  Beau  v.  Telegraph  &  Tele- 
phone Const  Co.  (Mich.)  330. 

NEOOTIAHLB  INBTKUlCEliTSL 

Interest  on,  see  "Interest." 

Instrument  hM  to  be  a  promissory  note.— 
SchmiU  V.  Hawkeye  Gold-Min.  Go.  (S.  D.)  61& 

Consideration. 

A  note  without  consideration  is  inralid  as  be- 
tween the  parties.  —  Stenberg  v.  State  (Neb.) 
190;   Douglas  Connty  v.  KeUer  (Neb.)  195. 

Ixkdorsement  and  transfer. 

I'oBsessiou  by  the  payee  of  a  negotiable  note 
hM  prima  facie  evidence  of  ownership.— Eelli 
V.  Northwestern  Live-Stock  Ins.  Co.  (Mimtl 
215. 

Want  of  consideration  is  no  defense  to  ne- 
gotiable paper  in  the  bands  of  a  bona  fide  por- 
chaser.  —  Blue  Valley  Lumber  Co.  ▼.  Smitk 
<Neb.)  169. 

Possession  of  an  indorsed  note  held  prima  H- 
de  evidence  that  the  indorsement  is  genuine.— 
Merchants'  &  Mechanics'  Say.  Bank  -v.  Ctoh 
(Minn.)  1147. 

An  otter  to  prove  an  equitable  defense  to  a 
note  in  the  hands  of  a  bona  fide  purchaser  heli 
properly  rejected.  —  Merchants'  &  Mechanic^ 
Sav.  Bank  v.  Cross  (Minn.)  1147. 

Plaintiff  having  nndertaken.  but  failed,  to  »■ 
tabUsh  bona  fides,  proof  of  fraud  by  the  payee 
in  procuring  the  note  is  a  good  defense  notil 
plamtiff  shows  a  purchase  in  good  fartli. — Dro- 
vers' Nat.  Bank  v.  Blue  (Mich.)  1105. 

A  mere  credit  given  by  a  bank  for  a  note  does 
not  in  itself  constitute  a  purchase  for  Talue.— 
Drovers'  Nat.  Bank  v.  Blue  (Midi.)  1105. 

The  fact  that  a  bona  fide  purchaser  of  n 
note  relies  on  the  mortgage  securing  the  sao* 
does  not  affect  his  rights. — Christianeon  t. 
Farmers'  Warehouse  Ass'n  (N.  D.)  300. 

Where  a  payee  indorses  a  guaranty  of  j»T- 
mont  before  transfer,  the  purchaser  becomes  i 
bona  fide  holder.— Dunham  v.  Peterson  (N.  DJ 
•293. 

One  who,  in  the  usual  course  of  bnsinpfs, 
takes  a  note,  with  payment  guarantied  bv  tli« 
payee,  in  payment  of  an  antecedent  debt  is 
a  bona  fide  holder.— Dunham  ▼.  Peterson  (N. 
D.)  293 
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A  parchaser  of  a  note  held  not  to  have  recelv- 
Cfd  sufficient  notice  to  put  him  on  inquiry  from 
an  inspection  of  the  paper  itself.— <3olline  r. 
I^cDowell  (Minn.)  845. 

The  possession  of  a  note  by  the  payee,  with 
liis  own  inciorsement  in  blank  thereon,  is  prim^ 
facie  evidence  of  ownership.— Ames  &  Frost 
Co.  V.  Smith  (Minn.)  999. 

An  indorser  tor  value  of  a  negotiable  note 
must  have  linowledge  or  notice  of  such  facts 
that  his  failure  to  make  inquiry  amounts  to 
liad  faith,  to  prevent  hia  being  a  bona  fide 
purchaser. — Gale  v.  Birmingham  (Minn.)  659. 

Release  of  indorser  releases  subsequent  in- 
ciorsers. — Plankinton  v.  Gorman  (Wis.)  1128. 

Payment. 

Alere  insolvency  of  the  maker  will  not  excuse 
ilemand.— Reinke  v.  Wright  (Wis.)  737. 

Consent  of  indorsers  to  application  of  collat- 
eral on  the  note  is  not  a  waiver  of  demand  on 
the  maker.— Reinke  v.  Wright  (Wis.)  737. 

A  demand  at  the  abandoned  place  of  business 
of  the  maker  is  insufficient  where  his  residence 
can  be  ascertained.— Reinke  v.  Wright  (Wis.) 
737. 

Evidence  of  payment  held  competent. — C. 
Aultman  &  Co.  v.  Tceple  (Iowa)  236. 

The  payee  cf  a  check  must  present  the  same 
for  payment  within  a  reasonable  time. — Grange 
■V.  Reigh  (Wis.)  1130. 

Where  the  payee  of  a  check  resides  and  re- 
ceives the  check  at  the  plnce  where  the  bank  is 
located,  he  must  present  it  before  the  close  of 
banking  hours  on  the  succeeding  day.— Grange 
V.  Reigh  (Wis.)  1130. 

A  transaction  held  to  create  a  presumption 
that  time  for  payment  of  old  notes  was  ex- 
tended.—First  Nat.  Bank  v.  Lamont  (N.  D.) 
145. 

Evidence  held  insufficient  to  show  payment  of 
a  note.— Bucknell  v.  Marcy  (Iowa)  86. 

Payment  and  reception  of  interest  in  ad- 
vance, on  a  past-due  note,  by  the  act  and  as- 
sent of  the  holder  and  the  maker,  held  an  im- 
plied contract  to  extend  time  of  payment.— St. 
Paul  Trust  Co.  v.  DriscoU  (Minn.)  350.' 

Findings  construed,  and  held  to  show  that  a 
note  was  extended  by  payment  of  interest  in 
advance,  after  maturity,  without  the  knowl- 
edge of  the  guarantors  of  such  note. — St.  Paul 
Trust  Co.  V.  Driscoll  (Minn.)  350. 

Aotlons  OB. 

Complaint,  in  an  action  on  a  note,  construed, 
and  held  that  a  reference  to  the  note  as  an  ex- 
hibit made  it  a  part  of  the  complaint,  entitling 
plaintiff  to  rely  upon  it  at  the  trial. — Elliott  v. 
Roche  (Minn.)  5^. 

In  an  action  on  a  note,  a  defense  that  the 
consideration  was  an  illegal  sale  of  liquor 
could  not  be  proved  under  a  general  denial. — 
Dillon  T.  Darst  (Neb.)  783. 

Evidence  contradictory  of  the  terras  of  a  note 
cannot  furnish  a  defense  if  defendants  admit 
the  execution  of  the  note.— Miller  v.  Gnndersou 
(Neb.)  769. 

Newly-Discovered  Evidence. 

As  ground  for  new  trial,  see  "New  Trial." 

NEW  TEIAli. 

Harmless  error  in  granting,  see  "Appeal." 
In  criminal  cases,  see  "Criminal  Law." 
Necessity  of  motion  for,  see  "Appeal." 

A  new  trial  on  the  ground  of  newly-discover- 
ed evidence  held  properly  denied. — W'herry  v. 
Duluth,  M.  &  N.  By.  Co.  (Minn.)  223. 


A  refusal  of  a  new  trial  on  conflicting  evi- 
dence as  to  alleged  misconduct  of  a  joror  will 
not  be  disturbed.- Hull  r.  Minneapolis  St.  By. 
Co.  (Minn.)  218. 

A  new  trial  on  the  ground  of  surprise  held 
properly  denied.— Hull  v.  Minneapolis  St  Ry. 
Co.  (Minn.)  218. 

Objection  that  a  motion  for  new  trial  on  the 
minutes  could  not  be  made  to  set  aside  the  deci- 
sion of  the  trial  court  held  waived  by  opposing 
the  motion  on  the  merits. — Gribble  v.  Livermore 
(Minn.)  213. 

Repeated  attempts  to  offer  prejudicial  evi- 
dence which  was  inadmissible  held  not  mis- 
conduct of  counsel  entitling  the  opposite  parly 
to  a  new  trial. — Irlbeck  v.  Bierl  (Iowa)  400. 

A  new  trial  held  properly  denied  on  the  ground 
of  newly-discovered  evidence. — Malmgren  v. 
Phinney  (Minn.)  649. 

Setting  aside  a  fourth  verdict  for  plaintiff  on 
the  ground  that  it  was  not  jnstified  by  the  evi- 
dence held  an  ab<ise  of  discretion,  where  the 
evidence  fairly  justified  the  verdict.  —  Van 
Doren  v.  Wright  (Minn.)  668. 

Nomination. 

See  "Elections  and  Voters." 

Non  Obstante  Veredicto. 

See  "Judgment." 

Nonsuit. 

See  "Practice  in  Civil  Cases." 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Of  aigieal,  see  "Appeal." 

Of  assessment  by  mutual  company,  see  "Insur- 
ance." 

Of  confirmation  of  mortgage  sale,  see  "Mort- 
gages." 

Of  election  to  change  county  seat,  see  "Conn- 
ties." 

Objections. 

To  evidence,  see  "Trial." 

To  pleading,  waiver,  see  "Pleading." 

OFFICE  AND  OFFICER. 

County  officers,  see  "CJounties." 
Of  municipal  corporations,  see  "Municipal  Cor- 
porations." 

A  public  officer  will  be  allowed  no  compensa- 
tion for  extra  work  unless  authorized  by  stat- 
ute.—Stoner  V.   Keith  County   (Neb.)   311. 

After  a  de  facto  officer  has  received  compen- 
sation for  services,  held,  that  the  de  jure  olncer 
cannot  recover  for  the  same  services. — Chan- 
dler V.  Hughes  County  (S.  D.)  946. 

Though  a  justice  of  the  peace  fails  to  file 
his  oath  of  office  and  bond  within  the  time  stip- 
ulated by  How.  Ann.  St.  S5  707-769,  held,  that 
he  ia  a  de  facto  officer.— People  v.  Payment 
(Mich.)  689. 

When  the  date  of  a  public  officer's  default 
cannot  be  shown,  held  that  it  is  presumed  to 
have  occurred  at  the  close  of  the  term. — 
Stoner  v.  Keith  County  (Neb.)  311. 

In  an  action  on  n  county  treasurer's  bond, 
Jteld,  that  sums  due  the  treasurer  from  the 
county  should  have  been  pleaded  in  set-off.— 
Stoner  v.  Keith  County  (Neb.)  311. 


Digitized  by 


Google 


1192 


87  NORTHWESTERN  REPORTER. 


Consideration  held  sufficient  to  support  an 
additional  bond  of  a  county  treasurer. — Stoner 
T.  Keith  County  (Neb.)  311. 

Ofbet. 

See  "Set-Off  and  Counterclaim." 

Opinion  Evidence. 

See  "Evidence." 

Ovders. 

See  "Practice  in  Civil  Cases." 
Amiealable  orders,  see  "AnDeal." 
Effect   of  order   as  assignment,   see  "Asslgn- 
ment" 

Ordinaace. 

See  "Municipal  Corporations." 

TASJSNT  AND  OHJU). 

Under  Comp.  St  1896,  c.  67,  the  support  of 
a  dependent  poor  parent  devolves  upon  a  child 
of  any  age.— Fitzgerald  v.  Donoher  (Neb.)  880. 

Parol  Contract. 

See  "Frauds,  Statute  of." 

Parol  Evidence. 

See  "Evidence." 


PASTIES. 

To  action  against  banlc,  see  "Banks  and  Bank* 

ing." 
To  suit  to  cancel  deed,  see  "Equity." 

Failure  to  object  that  the  party  moving  for 
the  discharge  of  a  receiver  had  no  standing  in 
court  held  a  waiver  of  objections.— Neitzel  t. 
Lyons  (Neb.)  867. 

Objection  to  a  defect  of  parties  must  be 
raised  by  answer  or  demurrer.— Stephens  ▼. 
Harding  (Neb.)  746. 

The  holder  of  the  naked  legal  title  of  a  chose 
In  action  hela  entitled  to  sue  thereon. — Seybold 
T.  Grand  Forks  Nat.  Bank  (N.  D.)  682. 

Objection  that  plaintiff  has  not  sued  in  his 
Christian  name  may  be  made  at  any  time  be- 
fore judgment.— Small  t.  Sandall  (Neb.)  166. 

Plaintiff  must  sue  in  his  Christian  name,  in- 
stead of  his  initial  letters.— Small  t.  Sandall 
(Neb.)  156. 

PARTITION. 

The  decree  in  an  action  for  partition  and  an 
accounting  may  include  rents  and  profits  ac- 
cruing pending  suit. — Hunt  v.  Hunt  (Mich.) 
510. 

When  partition  must  be  b-r  sale  and  distri- 
bution of  proceeds.— Brown  t.  Cooper  (Iowa) 
878. 

Evidence  examined  and  held  to  sustain  a  find- 
ing assigning  to  widow  land  equal  in  value  to 
one-third  of  entire  estate.— Schroder  t.  Schra- 
der  (Neb.)  856. 


PABTNEBSHIP. 

A  contract  hdd  to  constitute  thepartlea  there- 
to general  partners. — McKasy  v.  Huber  (Minn.) 


The  mere  receipt  of  a  share  of  profits  in  a 
business  venture  as  compensation  hetd  not  to 
create  a  partnership. — Aetna  Ins.  Co.  t.  Bank 
of  Wilcox   (Neb.)  449. 

The  statement  of  one  claiming  to  be  a  mem- 
ber of  a  firm  htld  insufficient  to  estabUah  a  dis- 
puted partnership  relation.— Weir  t.  Illinois 
Nat.  Bank  (Neb.)  792. 

An  answer  htid  not  to  admit  an  allegation 
that  defendants  were  partners. — McKaay  v. 
Huber  (Minn.)  650. 

Where  one  partner  procures  goods  by  fraud, 
and  fraudulently  disposes  of  them,  all  the  oart- 
ners  are  liable.— Banner  v.  ScblessinKer  (Miclk.1 
116. 

An  individual  creditor  of  a  partner  accepting 
partnership  assets  in  payment  of  a  debt  is  char- 
ged with  notice  of  the  partner's  want  of  aotbor- 
ity.— Colombia  Nat.  Bank  v.  Rice  (Neb.)  165. 

Declarations  of  a  partner  paying  an  indiTid- 
ual  debt  with  firm  assets  that  he  had  antfaority 
so  to  do  are  insofficient  to  establish  that  au- 
thority.—Columbia  Nat.  Bank  ▼.  Rice  (Nefat) 
166. 

One  partner  cannot  pay  his  indiTidual  debts 
with  firm  assets.— (Columbia  Nat  Bank  v.  Rice 
(Neb.)  166. 

To  constitute  a  ratification  by  a  partnership 
of  an  unauthorized  act  of  a  partner,  the  ratifica- 
tion must  be  done  with  knowledge  of  the  facta. 
—Columbia  Nat  Bank  v.  Rice  (Neb.)  165. 

A  partnership  is  the  contract  relatioB  sab- 
sistlng  between  persons  who  have  combined 
their  property,  labor,  or  skill  in  an  entnwiae 
as  principals.— Baldwin  v.  £Mdy  (Minn.)  348l 

A  person  employed  at  a  salary  and  percent- 
age of  the  profits  held  not  a  partner. — Stock- 
man V.  Michell  (Mich.)  336. 

It  was  proper  to  determine  that  partnenhip 
lands  sold  by  a  partner  in  his  own  name,  bnt 
with  the  consent  of  his  co-partner,  were  part- 
nership assets.— Dunlap  ▼.  Byera  (Mich.)  1067. 

After  a  limited  partnnship  expired,  it  was 
proper 'to  bring  an  action  in  the  name  of  both 
partners.- Sarmiento  v.  The  Catherine  C. 
(Mich.)  1085. 

A  parol  contract  by  an  incoming  partner  to 
assume,  along  with  the  other  member,  the  del>ts 
of  the  old  concern,  is  binding.— J.  &  H.  Clas- 
gens  Co.  T.  Silber  (Wis.)  1122. 

To  constitute  a  partnershio  there  most  be  an 
agreement  to  share  losses  as  well  as  profitsL— 
McBride  v.  Ricketts  (Iowa)  410:  Martin  v. 
Same.  Id. 

A  partnership  may  prefer  one  of  its  credit- 
ors. In  the  absence  of  fraud.— Aetna  Ins.  Co. 
r.  Bank  of  Wilcox  (Neb.)  449. 

Whether  a  partner,  in  ordering  goods  for  an- 
other in  the  firm  name,  acted  within  the  scope 
of  his  authority,  hdd  a  question  for  the  jary. — 
Lynch  ▼.  Hillstrom  (Minn.)  636. 


PARTY  WAUA 

A  party-wall  agreement  oonstraed,  and  htU 
not  to  justify  one  party,  for  his  sole  benefit 
to  extend  the  wall  upwards,  IrreapectiTe  of  in- 
jury to  the  adjacent  property. — Oalmelet  v. 
Sichl  (Neb.)  467. 


Paasengers. 


See  "Carriers" 


See  "Pledge." 


Pawn. 
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PAYMENT. 

Of  chattel  mortgages,  see  "Chattel  Mortgages." 
Of  loss,  see  "Insurance." 
Of  mortgage,  aee  "MortgageB." 
Of    negotiable    paper,  see   ''Negotiable    Instru- 
ments." 

A  judgment  against  the  gnarantor  of  a  debt 
in  garnishment  proceedings,  Iteld  binding  as  a 
psyment  on  an  tsslgnee  of  the  debt.— Goe  T. 
Hinkley  (Mich.)  916. 

Peremptory  Challenge. 

See  "Jury." 

Performanoe. 

Of  contract,  see  "Contracts." 

PEBJUBT. 

On  a  trial  for  perinry,  the  jurors  In  the  orig- 
inal case  may  testify  as  to  the  evidence  therein 
to  abow  the  materiality  of  the  alleged  false  tea- 
timony,— People  t.  Ostrander  (Mich.)  1070. 

The  question  whether  defendant  conspired 
with  others  on  a  trial  for  burglary  to  assist  de- 
fendant therein  by  false  testimony  held  for  the 
jury.— People  t.  Ostrander  (Mich.)  1079. 

Where  defendant  was  charged  with  testifying 
falsely  in  an  action  as  to  a  transaction  on 
certain  date,  eridence  that  the  incident  testified 
to  occurred  after  such  date  was  inadmissible. 
—State  T.  SwafFord  (lovra)  284. 

Evidence  of  defendant  in  a  ciril  action  held 
material,  so  that,  if  false,  it  constitutes  per- 
jury.—State  T.  Swafford  (Iowa)  284. 

Certain  evidence  htM  admissible.— State  t. 
Swafford  aowa)  284. 

A  verdict  of  guilty  held  not  against  the  clear 
weight  of  the  evidence. — State  v.  Swafford 
<Iowa)  284. 

Evidence  examined,  and  held  to  show  a  de- 
nial of  material  facta  constituting  perjury. — 
Hnnscom  v.  State  (Wis.)  410. 

Where  there  was  evidence  of  two  false  state- 
ments by  accused,  held  not  error  to  compel  the 
■tate  to  elect  on  which  it  would  rely  for  con- 
viction.— Hanscom  v.  State  (Wis.)  419. 

A  steno^pher  can  read  from  notes  taken  at 
the  trial  m  which  the  perjury  was  alleged  to 
have  been  committed.  —  People  v.  Macard 
(Mich.)  968. 

BTidence  of  defendant  held  material  within 
the  law  of  perjury. — People  v.  Macard  (Mich.) 
968. 

it  was  not  «Tor  to  permit  the  filing  of  a  case 
in  which  the  perjury  was  committed,  to  show 
the  regularity  of  the  proceedings  in  that  case.— 
P^-opIe  V.  Macard  (Mich.)  968. 

TpHtimony  that  defendant  had  endeavored  to 

Srcvent  witnesses  from  testifying  against  his 
rother  in  the  case  in  which  perjury  was  com- 
mitted held  admissible  to  show  motive. — People 
Y.  Macard  (Mich.)  968. 

Where  defendant  Is  charged  with  perjury, 
tlie  question  as  to  whether  nis  testimony  was 
material  is  for  the  court.— State  v.  Swafford 
(Iowa)  284. 

Personal  Injuries. 

See  "Assault  and  Battery":  "CJarriers":  "Conn- 
ties";  •Damages";  "Highways";  "Horse  and 
Street  Railroads";  "Master  and  Servant"; 
"Municipal  Corporations":  "Negligence"; 
"Railroad  Companies." 


Petition. 


See  "Pleading.* 


PHYSIGIAirS  AND  SimaEONS. 

Malpractice,  aee  "Malpractice." 

A  physician  whose  certificate  was  not  filed 
when  he  rendered  the  services  cannot  recover 
therefor,  though  he  filed  the  same  l>efore  suit 
brought— Maxwell  v.  Swigart  (Neb.)  788. 


PliEADINO. 

As  evidence,  aee  "Evidence." 

BstopDel,  see  "Estoppel." 

Harmless  error  in  rulings  on,  see  "Appeal." 

In  action  on  bond,  see  "Bonds." 

on  contract,  see  "Contracts." 

on  poller,  aee  "Insurance." 

to  foreclose  mortgage,  see  "Mortgages." 

to  wind  up  insolvent  bank,  see  "Banks  and 

Banking." 

In  criminal  cases,  see  "Criminal  Law." 

In  equity,  see  "Equity." 

In  particular  actions  and  proceedings,  see  "As- 
sumpsit"; "Deceit";  "Ejectment";  "False  Im- 
Misonment";  "Negligence";  "<ini  Tarn  and 
Penal  Actions";  ^Replevin." 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

A  motion  to  strike  should  designate  the  aver- 
ments which  it  attacks.— Stuht  v.  Sweesy  (Neb.) 
748. 

Where  a  complaint  alleges  injury  at  a  cross- 
ing of  a  public  highway,  and  tiie  evidence 
shows  that  the  highway  was  not  legally  laid 
out,  but  its  use  had  been  acquiesced  in  by  de- 
fendant, there  is  no  variance. — Coulter  t.  Great 
Northern  By.  Co.  (N.  D.)  1046. 

A  reply  that  plaintiff  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
matters  alleged  in  the  answer  /teicf  sufficient  on 
objection  after  verdict.— Trnatees  of  Macalaster 
College  V.  NesbiU  (Minn.)  (352. 

One  defendant  cannot  have  a  decree  against 
n  co-defendant  on  a  cross  bill  demanding  af- 
firmative relief  on  new  issues,  without  notice 
to  the  co-defendant. — Jewett  v.  Iowa  Land  Co. 
(Minn.)  639. 

The  overruling  of  a  motion  to  make  a  plead- 
ing more  definite  held  proper. — Western  tJnion 
Tel.  Co.  T.  WUhelm  (Neb.)  870. 

Facts  merely  disproving  allegations  of  the 
adverse  party  are  not  necessarily  new  matter 
to  be  pleaded. — ^American  Building  &  Loan 
Ass'n  V.   Rainbolt  (Neb.)  493. 

Declaration  or  oomplaiat. 

Complaint  held  to  warrant  the  judgment. — 
Van  Voorhis  v.  Bond  (Mich.)  974. 

A  complaint  alleging  that  plaintiff  "believes" 
her  injuries  to  be  permanent  held  sufficient. — 
McFarland  v.  City  of  Muscatine  (Iowa)  233. 

Where  two  complaints  are  consolidated,  the  al- 
legations in  one  complaint  aid  the  other,  and 
one  which  had  been  demurred  to  stands  as  if 
amended  after  demurrer  served.— Pioneer  Fuel 
Co.  V.  St  Peter  Street  Imp.  Co.  (Minn.)  217. 

Under  the  Code  the  nature  of  the  action  is 
determined  by  the  character  of  the  facts  al- 
leged.—Stephens  V.  Harding  (Neb.)  746. 

Refusal  to  compel  plaintiff  to  separately  state 
his  causes  of  action  held  not  reversible  error. — 
Stuht  V.  Sweesy  (Neb.)  748. 

Demurrer. 

Under  Code,  }  2660,  the  overruling  of  a  de- 
murrer to  a  petition  by  one  judge  did  not  pre- 
clude another  from  holding  the  petition  insuffi- 
cient on  the  triat— McClain  t.  Capper  (Iowa) 
102. 
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If  a  complaint  is  rafficient  as  to  any  one  of 
several  defendants  jointly  demnrring,  tlie  de- 
murrer must  be  overruled.— Palmer  v.  Banli  of 
Zumbrota  (Minn.)  893;  Same  v.  George,  Id.; 
Thacher  v.  Woodbury,  Id. 

Aasirer. 

When  agreement  set  out  in  tlie  answer  con- 
sidered a  part  of  defendant's  admissions. — Kir- 
by  V.  Scanlan  (S.  D.)  828. 

Want  of  consideration  must  be  pleaded  with 
the  general  issue,  under  2  How.  Ann.  St.  { 
7521.— Boyer  v.  Sowles  (Mich.)  530. 

Hypothetical  statements  or  admissions  teay 
be  made  in  an  answer  to  enable  defendant  to 
plead  all  bis  defenses. — McKasy  v.  Huber 
(Minn.)  650. 

Aaiendmeat. 

Refusal  to  permit  an  amendment  during  trial 
setting  np  a  claim  of  set-off  held  not  ground  for 
reversal.— Rawlings  v.  Fisher  (Mich.)  977. 

An  amendment  of  a  complaint  after  trial  to 
conform  to  the  evidence  held  proper.— Slater  v. 
Cook's  Estate  (Wis.)  15. 

An  exception  to  an  amendment  of  a  pleading 
held  insufficient  in  failing  to  show  what  the 
amendment  was. — Imhoff  v.  Richards  (Neb.) 
483. 

The  grant  or  denial  of  leave  to  amend  a 
pleading  is  in  the  discretion  of  the  trial  court — 
Imhoff  V.  Richards  (Neb.)  483. 

EzUUta. 

A  complaint  in  which  the  only  cause  of  ac- 
tion is  for  money  due  as  per  exhit>it  attached, 
but  which  is  accompanied  by  no  exhibit,  fails 
to  state  a  caose  of  action.— Home  Kre  Ins.  Co. 
V.  Arthur  (Neb.)  440. 

The  failure  to  attach  an  exhibit  to  which 
reference  is  made  is  not  ground  for  dismissal. 
—Home  Fire  Ins.  Co.  v.  Arthur  (Neb.)  440. 

WalTer  of  obJeetloiM. 

_  Pleading  over  after  the  overruling  of  a  mo- 
tion for  more  specific  statement,  and  setting 
up  the  matters  called  for,  is  a  waiver  of  the 
motion.— Ma  natt  v.  Shaver  (Iowa)  264. 

Defendant  could  not  for  the  first  time  on  ap- 
peal assert  error  in  submitting  the  evidence  on 
a  counterclaim  to  the  jury  Because  of  plain- 
tiffs failure  to  reply.— Warren  v.  Chandler 
(Iowa)  242. 

Party  standing  on  demurrer  waives  a  right  to 
a  trial  on  the  merits. — Boyer  v.  Sowles  (Mich.) 
530. 

Facts  well  pleaded  in  an  answer,  not  denied 
by  the  reply,  are  taken  as  true.— Scofield  v. 
Clark  (Neb.)  754. 

A  variance  between  the  pleading  and  proof  is 
waived  by  a  failure  to  object  to  the  evidence. — 
Adams  v.  Castle  (Minn.)  637. 


FLEDGB. 

A  national  bank,  assuming  to  sell  for  an- 
other notes  owned  by  him  and  pledged  as  col- 
laterals, selling  them  to  itself,  is  guilty  of  con- 
version.—Anderson  V.  First  Nat.  Bank  (N.  D.) 
821. 

Creditors  other  than  the  pledgee  are  not  en- 
tithnl  to  a  part  of  the  property  pledged,  on  the 
ground  that  the  remainder  would  probably  be 
sufficient  to  pay  the  debt  secured.— Aetna  Ins. 
Co.  V.  Bank  of  Wilcox  (Neb.)  449. 

A  conveyance  of  property  by  a  chattel  mort- 
gagor to  the  mortgagee  to  be  sold  Md  a  trans- 
fer of  title,  and  not  a  mere  pledge  of  the 
goods.— Jensen  v.  Bowles  (S.  D.)  627. 


See  "Insurance." 


Policy. 


PoflsesBton. 

See  "Adverse  Possession." 
Recovery  by  landlord,  see  "Landlord  and  Tea- 
ant" 

Powers. 

Of  agent  see  "Principal  and  Agent" 
Of  building  and  loan  associations,  aee  "Build- 
ing and  Loan  Associations." 
Of  county  board,  see  "Counties." 

-pBACnOB  IN  dVUi  CASKS. 

See,  also,  "Ap»>earance":  "Assnmpsit":  "At- 
tachment"; "Continuance":  "Costs' V*Coart»": 
"Damages";  "Error,  Writ  of;  "Evidence"; 
"Exceptions,  Bill  of;  'Execution";  ••G*mirfi- 
ment";  "Judgment";  "Jury";  "Justices  of  the 
Peace";  "Lmiitation  of  Actions";  "Man- 
damus"; "New  Trial";  "Pleading";  "Quiet- 
ing Title— Removal  of  Cloud";  "Replevin"; 
"Set-Off  and  Coiuterclaim";  "Specific  Per- 
formance"; "Trespass";  "Trial";  "Trover  and 
Conversion";  "WTtness";  'Writs  and  Notkx 
of  Suits." 

Stipnlations  on  trial  before  justice,  see  "Justicn 
of  the  Peace." 

An  order  of  court  held  valid,  though  not  siga- 
ed.— Link  v.  ConneU  (Neb.)  475. 

In  an  action  againat  several  defendants  sev- 
erally liable,  an  order  of  discontinuance  as  to 
one  not  served  Acid  valid,  though  not  signe.-!  by 
the  attorney  at  the  time  of  entry. — Steele  v. 
Grove  (Mich.)  963. 

Where  defendant  after  motion  for  nonimit  is 
denied,  introduces  testimony,  the  motioB  is 
waived.— Lynch  v.  Johnson  (Mich.)  908. 

A  notice  to  produce,  not  served  in  time,  i'll 
inadmissible  as  evidence. — McNamara  t.  Pea- 
gilly  (Minn.)  661. 

A  dismissal  by  plaintiff  is  the  end  of  tb* 
case.— Sims  v.  Davis  (Neb.)  765. 

Preferences. 

By  insolvent  firm,  see  "Partnership." 

Prescription. 

See  "Adverse  Possession" ;   "Limitation  of  Ac- 
tions." 
Title  to  highway  by,  see  "Highwaya." 

Presentment. 

Of  conmierdal  paper  for  payment  aee  "Nect- 
tiable  iDStrumenta." 

Presumptions. 

On  appeal,  see  "Appeal." 

in  criminal  eases,  see  "Criminal  Lav." 

FBINCIPAIi  AND  AOBNT. 

See,  also,  "Attorney  and  Client";  "Factor*  aad 
Brokers";  "Master  snd  Servant" 

Authority  of  agent  to  sign  memorandum  re- 
quired by  statute  of  frauds,  see  "FVandik 
Statute  of." 

Insurance  agents,  see  "Insurance." 

Municipal  agents,  see  "Municipal  OorpormtxwiL' 

Evidence  examined,  and  Md  insoffirient  if 
show  that  a  firm  procuring  from  romplunaar 
a  loan  for  certain  persons  was  the  agent  of  coa- 
nlflinant.— A'an  Dcusen  v.  Ingraham  OUch.' 
014. 

Detriment  to  agent  with  exdasive  tnTitny. 
resulting   from   a   sale   by   another,    most   b* 
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shown  with  reasonable  certainty.— Boberts  ▼. 
MinneapoIiB  Threshing-Macb.  C!o.  (S.  D.)  607. 

When  agent  with  exclusive  territory  entitled 
to  commisaion  on  a  sale  made  by  another. — 
Roberts  v.  Minneapolis  Threshing-Macb.  Co. 
(S.  D.)  607. 

Where  an  agent  sold  his  own  property  to  his 
principal,  the  principal  conld  require  him  to 
account  for  the  difference  between  the  price 
paid  and  the  actnal  value,  though,  after  the 
purchase,  the  property  was  mortgaged. — Oliver 
V.  Lansing  (Neb.)  105. 

For  acting  as  defendant's  agent  in  the  culti- 
vation and  lease  of  a  farm  for  a  number  of 
years,  and  the  sale  thereof,  $200  was  not  ex- 
cessive compensation. — Cowgill  v.  Pickerell 
(Iowa)  384. 

The  erroneous  admission  of  the  conclusion 
of  a  witness  as  to  the  capacity  in  which  au 
alleged  agent  acted  held  not  prejudicial  error. 
— ^People's  Bank  of  Minneapolis  v.  Howes 
(Minn.)  355. 

Powers  of  kc^nts. 

One  acting  for  himself  and  others  may  bind 
himself  by  a  contract  beyond  the  scope  of  liis 
authority  as  agent.  —  Gutherlcss  v.  Ripley 
(Iowa)  100. 

Xlvidence  held  to  sustain  a  finding  that  an 
agent  representing  the  amount  due  on  a  chat- 
tel mortgage  acted  within  the  scope  of  his  au- 
thority from  the  mortgagee. — Brown  v.  nTno 
(Neb.)  434. 

Authority  ot  an  agent  to  sign  an  agreement 
to  arbitrate  held  not  inferable  from  his  spe- 
cial authority. — Manufacturers'  &  Builders' 
Fire  Ins.  Co.  v.  MuUen  (Neb.)  445. 

Knowledge  of  fraud,  acquired  by  the  agent, 
held  chargeable  to  the  principal. — American 
Building  &  Loan  Ass'n  v.  Rainbolt  (Neb.)  493. 

Authority  requiring  the  exercise  of  diocretion 
held  not  capable  of  being  delegated.— Home  Fire 
Ins.  Co.  V.  Garbacz  (Neb.)  864. 

An  agent  having  ostensible  authority  can 
Deceive  payment  of  a  note,  although  it  is  not 
presented  as  provided  by  Comp.  Laws,  {  4407. 
— Reid  V.  Kellogg  (S.  D.)  687. 

Where  the  facts  are  disputed  the  issue  as  to 
avthority  of  the  agent  is  for  the  jury.— Reid 
V.  Kellogg  (S.  D.)  687. 

The  authority  of  the  general  manager  of  a 
corporation  who  is  also  a  director  to  employ  a 
nurse  for  one  injured  in  its  service  is  for  the 
jury. — Hodges  v.  Detroit  Blectric  Light  & 
Power  Co.  (Mich.)  564. 

Admissions  by  agent  to  bind  his  principal 
must  be  shown  to  be  within  the  scope  of  nis 
authority. — Roberts  v.  Minneapolis  Ijtreshing- 
Mach.  Co.  (S.  D.)  607. 

Batlfleatlon. 

Ratification  of  the  hiring  of  a  detective  by  a 
station  agent  held  not  shown  by  the  evidence. 
— Somerville  v.  Wabash  R.  Co.  (Mich.)  320. 

Negotiation  by  the  principal  of  a  chattel 
mortgage  executed  by  the  agent  held  to  consti- 
tute a  ratification  of  the  mortpnce. — Iowa  State 
Nat.  Bank  v.  Taylor  (Iowa)  677. 

FBINOIPAL  Am)  SXTBETY. 

liiability   of   snrety  on   contractor's   bond,   see 
"Bonds." 

A  surety  trusting  another  to  deliver  the  bond 
on  obtaining  the  names  of  other  sureties  hrld 
liable  on  its  delivery  without  such  names  being 
attached.— Crystal  Lake  Tp.  v.  Hill  (Mich.)  121. 

Held  proper  to  submit  to  the  jury  the  question 
whether  any  portion  of  a  defalcation  had  oc- 
curred during  the  first  term  of  a  county  treas- 


urer. In  an  action  on  a  bond  given  on  bis  re- 
election to  office. — Cheboygan  Gonnty  v.  Erratt 
(Mich.)  1117 

Liability  of  the  sureties  on  a  connty  treasur- 
er's bond  for  moneys  illegally  borrowed  for 
county  purposes. — Cheboynin  County  v.  Erratt 
(Mich.)  1117. 

Where,  after  the  -  approval  of  an  official 
bond,  additional  sureties  sign,  all  the  sureties 
held  proper  parties  in  one  action  on  the  bond. — 
Stonn  V.  Keith  County  (Neb.)  311. 

The  signing  of  an  official  bond  by  additional 
sureties,  after  its  approval,  held  to  discharge 
the  original  saretie8.--Stoner  v.  Keith  County 
(Neb.)   311. 

A  surety  signing  a  bond  conditionally  is 
nevertheless  liable  thereon,  unless  the  obligee 
knew  of  the  condition.^Stoner  v.  Keith  Coun- 
ty (Neb.)  811. 

When  a  creditor  of  a  hnsband  fails  to  present 
the  claim  against  the  husband's  estate,  the 
surety  is  thereby  discharged. — Seibert  v.  Ques- 
nel  (Minn.)  803. 

Whether  a  contract  is  one  of  suretyship  is 
to  be  determined  by  whether  it  is  made  on  a' 
consideration  running  to  the  allejfed  surety  or 
his  estate. — Seibert  v.  Quesnel   (Miun.)   S03. 

Sureties  on  a  t>ond  for  the  performance  of  a 
building  contract  are  discharged  by  premature 
payments  of  the  principal  in  violation  x>f  the 
contract— Backus  v.  Archer  (Mich.)  813. 


Priorities. 


"A^st- 


Between  ai^stment  and  other  liens,  see 

ment." 
attachment  and  other  liens,  see  "Attach- 

ment" 
chattd  mortgages,  see  "Chattel  Mortgages." 

Fzlylleged  Conunonicatioiis. 

See  "Witness." 

Probable  Cause. 

See  "MalidouB  Prosecution." 

Probate. 

Of  win,  see  "WiUs." 

Probate  Ooxaeta. 

See  "Court*" 

Process. 

See  "Writs  and  Notice  of  Snita." 

Prohibition. 

See  "Intoxicating  Idqnors." 

Promissory  Notes. 

See  "Negotiable  Instruments." 

Proof  of  Loss. 

See  "Insurance." 

Froziinate  Cause. 

See  "Negligence." 

PUBUC  IiAin)S. 

Validity  of  contract  affecting,  see  "Contracts." 

Public  lands  withdrawn  from  entry  under  a 
land  grant  are  not  subject  to  entry  while  the 
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withdrawal  continues  in  force.— Sage  t.  Bwen- 
■on  (Minn.)  544. 

Lands  within  the  indemnity  limits  of  a  land 
grant,  and  withdrawn  and  never  restored  to  en- 
try, held  finally  accepted  by  the  railway  com- 
pany for  indemnity  purposes. — Sage  t.  Swen- 
son  (Minn.)  644. 

Rights  ot  one  making  a  water-right  location 
on  unoccupied  public  lands  opened  up  for  set- 
tiement,  under  Rev.  St.  U.  S.  U  2338.  2340, 
determined.— Scott  v.  Toomey  (S.  D.)  838. 

To  entitle  one  to  the  benefit  of  Sp.  Laws  1877, 
c.  201,  {  10,  as  amended  by  8p.  Laws  1878,  c 
71,  excepting  from  a  railroad  grant  lands  al- 
ready settled  on,  the  party  must  have  settled 
upon  the  land  claimed  prior  to  March  1,  1877. — 
St.  PauL  M.  &  M.  Ry.  Co.  t.  Broulette  (Minn.) 
1010. 

The  United  States  cannot  give  title  to  lands 
which  are  covered  by  a  previous  grant  by  con- 
gress to  a  state  for  railroad  purposes,  the  title 
under  such  grant,  when  the  lands  are  identified 
by  being  earned  and  selected,  relating  back  to 
the  date  of  the  grant.— Paige  v.  Kolman  (Wis.) 
700. 

Persons  filing  on  nnblic  lands  take  the  same 
subject  to  the  right  of  way  along  section  lines 
for  highway  purposes.— Keen  v.  Board  of 
Sup'rs  of  Falrvlew  Tp.  (S.  D.)  623. 

Publio  Policy. 

See  "Contracta." 

PabUo  Use. 

See  "Eminent  Domain." 

QXTTBTINa  TTTLB  —  ItEMOVAL 
OF  OLOTTD. 

A  decree  assigning  the  title  to  the  real  estate, 
or  any  part  of  It,  to  a  party  entitled  thereto,  is 
proper.— Dolen  v.  Black  (Neb.)  760. 

QT7I  TAM  AND  FBNAL  AC- 
TIONS. 

The  statute  which  gives  the  penalty  mast  be 
specifically  counted  upon.— Greenberg  v.  Union 
Nat.  Bank  (N.  D.)  687. 

QUO  WAKBANTO. 

A  mere  claim  to  exercise  corporate  rights  is 
insufScient  to  confer  jurisdiction  under  Rev.  St. 
{  ama,  bur  there  must  be  a  user  or  poMession 
of  the  office  or  franchise.- Mylrea  v.  Superior 
&  St.  C.  Ry.  Co.  (Wis.)  1138. 

An  owner  of  lands  illegally  Included  within 
the  boundaries  of  a  village  may  maintain  quo 
warranto  proceedings  to  determine  the  valid- 
ity of  the  incorporation. — State  t.  Mote  (Neb.) 
810. 

BAILBOAD  COMFANISS. 

See  "Highways";  "Horse  and  Street  Railroads"; 
"Municipal  Corporations." 

Laws  1885,  c.  244,  amending  charter  of  the 
Superior  &  St.  Croix  Railway  Company,  was  a 
waiver  by  the  state  of  all  the  company's  acts  of 
nonuser  or  abandonment.— Mylrea  v.  Superior 
A  St.  C.  Ry.  Co.  (Wis.)  1138. 

Failure  of  a  railroad  companjr  to  remove  a 
natural  bank  of  earth  at  a  crossing  held  not  a 
failure  to  restore  the  highway  as  required  by 
Rev.  St.  I  1836.— Leitch  v.  Chicago  &.  N.  W. 
By.  Co.  (Wis.)  21, 


UftMlitT  for  aocUcov«o< 

Plaintiff,  riding  on  defendant's  train,  witboat 
invitation  and  without  knowledge  of  tbe  cre«. 
Jield  a  trespasser.^rrunst  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  335. 

A  complainv  against  a  railroad  company  for  a 
tort  committed  by  a  road  which  defendant  had 
acquired  by  purchase,  htU  insufficient  where  i; 
fails  to  show  a  consolidation,  under  Ber.  St.  »S 
1788.  or  1833.— Penniaon  v.  Chicaco.  M.  &  Sl 
P.  Ry.  Co.  (Wia.)  702. 

Plaintiff  climbing  between  freight  cars  at  t 
street  crossing,  and  injured  thereby,  hdd  guilt; 
of  contributory  negligence.— Wberty  v.  Dnloth, 
M.  &  N.  Ry.  Oo.  (Minn.)  223. 

—  Aoeideats  at  oroaslngs. 

The  common-law  obligation  to  nae  proper 
care  at  public  crossings  is  not  lessened  by  stat- 
utory provisions  or  ordinances  as  to  sifniaU  a: 
such  crossings. — Coulter  v.  Great  Northern  By. 
Co.  (N.  D.)  I04a 

The  negligence  of  a  driver  of  a  private  con- 
veyance in  which  plaintiff  was  riding,  in  fail- 
ing to  look  for  a  train,  ftdd  imputable  to  plax- 
tiff.— Omaha  &  R.  V.  Ry.  C!o.  ▼.  Talbot  (Xeb.1 
588. 

Failure  to  ring  the  bell  and  sound  the  whistle 
does  not  entitie  plaintiff  to  recover  unless  it 
was  the  proximate  cause  of  the  accident- 
Omaha  &  R.  V.  Ry.  Co.  V.  Talbot  (Neb.)  S89. 

Failure  to  ring  the  bell  and  sound  tbe  whistle 
hdd  evidence  of  negligence.— Omaha  &  R.  V. 
Ry.  Co.  V.  Talbot  (Neb.)  689. 

Running  a  train  ac  a  high  rate  of  speed  in 
the  country  is  not  evidence  of  neKUgence.— 
Omaha  &  R.  V.  Ry.  C3o.  v.  Talbot  (Neb.)  588. 

The  mere  running  of  a  train  behind  achednle 
time  is  not  evidence  of  negligence. — Omaha  t 
R.  V.  By.  Co.  ▼.  Talbot  (Neb.)  688. 

In  an  action  for  causing  the  death  of  plain- 
tiff's intestate  at  a  crossing,  held,  that  deceased 
was  chargeable  with  contributory  neKligence.— 
Oroesbeck  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Wis.)  1120. 

Evidence  held  to  require  a  snbmiaaion  of  the 
issue  of  plaintiff's  contributory  negligence  at 
a  crossing  to  the  jury.— Pratt  v.  Chicago,  R.  L 
&  P.  Ry.  Co.  (Iowa)  402. 

Evidence  held  to  require  the  snbmisaion  ot 
the  question  of  defendant's  n»rligence  at  a 
crossmg  to  the  jury.— Pratt  v.  Chicago,  R.  L 
&  P.  By.  Co.  (Iowa)  402. 

A  motorman  injured  at  a  railroad  cromins 
held  guilty  of  contributory  negligence. — Vr«^ 
land  V.  Cincinnati,  S.  &  M.  R.  Go.  (Mich.)  9lfi. 

Elvidence  that  a  natural  hill  on  a  right  ot 
way  interfered  with  the  view  at  a  crossing  held 
admiRsible.— Leitch  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  21. 

Evidence  hdd  insufficient  to  show  that  defend- 
ant's employes  backiiig  a  train  at  a  street  cross- 
ing knew  of  plaintiff^a  dangeroos  situatioD.— 
Wherry  T.  Duluth,  M.  &  N.  By.  Co.  (Minn.) 
223. 

A  great  rate  of  speed  doea  not  show  negli- 
gence, when  the  train  is  running  in  the  conn- 
try.— Omaha   &  B.   v.   R.   (X>.   V.   Krayenbuhl 

(Neb.)  447. 

The  jury  cannot  consider  whether  statutory 
highway  signals  were  given,  in  determinin; 
whether  the  train  was  otherwise  negligenil; 
operated.— Omaha  &  R.  V.  R.  Oo.  v.  Krayen- 
buhl (Neb.)  447. 

—  Btook-kUliac  ease*. 

A  railroad  company,  while  its  property  is  in 
the  hands  of  a  receiver,  is  not  liable  for  stock 
killed,  under  Code,  {  1289- Schurr  v.  Omaha 
&  St  L.  Ry.  Co.  (Iowa)  280. 
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Tumincr  a  horse  onto  the  highway  near  a 
croaaine  after  knowing  that  the  horse  was  in 
the  habit  of  passing  over  defendant's  cattle- 
gitard  precludes  a  recovery  for  its  loss. — La 
Flamme  v.  Detroit  &  M.  Ry.  Co.  (Mich.)  550. 

Tinder  How.  Ann.  St.  §  3377,  a  cattle  guard 
approved  by  the  railroad  commisHioiier  by 
nnme  is  snmcicnt  where  the  name  applies  to  a 
rnttio  gnard  of  definite  and  fixed  description.— 
La  Flemn:e  v.  Detroit  &  M.  Ry.  Co.  (Mich.) 
5r>li. 

Owner  of  stock  killed  by  locomotive  VM  not 
guilty  of  rontrihutory  negligence  by  allowing 
them  to  graze  near  a  railroad  track  in  charge 
of  a  girl  14  years  old. — Hutchinson  v.  Chiiago, 
M.  &  St   P.  Ry.  Co.  (S.  D.)  853. 

Negligence  of  company  resulting  in  killing  of 
plaintiff's  live  stock  hfl4  a  qnestion  for  the  jury. 
—Hutchinson  t  Chicago,  M.  &  St.  P.  Ry.  Co. 
(S.  D.)  853. 

Evidence,  in  an  action  for  stock  killed  on 
track,  examined,  and  held  not  to  sustain  a  ver- 
dict for  plaintiff.— Grand  Island  &  W.  C.  R.  Co. 
V.  Phippa  (Neb.)  441. 

— —  lives. 

A  railroad  company  negligently  setting^  fire  to 
preoiises  is  not  liable  for  damages  which  the 
owner,  by  ordinary  care,  might  have  prevented. 
—Austin  T.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 
1120. 

Where  a  fire  caused  by  negligence  of  a  rail- 
road company  spread  to  defendant's  land, 
whether  the  company  exercised  ordinair  care 
to  put  it  out  does  not  affect  plaintiff's  right  to 
recover. — Austin  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  1129. 

In  an  action  for  damages  for  setting  a  fire 
which  burned  trees,  plaintiff  could  testify  what 
the  trees  were  worth  to  him  as  ornaments  and 
as  adding  to  the  value  of  his  farm. — Kansas 
City  &  O.  R.  Co.  V   Rogers  (Neb.)  002. 

In  an  action  for  setting  a  fire  which  de- 
stroyed trees,  the  measure  of  damages  is  the 
damages  to  the  trees. — Kansas  City  &  O.  R. 
Co.  V.  Rogers  (Neb.)  G02.^ 

In  ascertaining  damages  to  trees  caused  by 
fire,  the  inquiry  should  be  as  to  their  value  be- 
fore and  after  the  fire.— Kansas  City  &  O.  R. 
Co.  V.  Rogers  (Neb.)  602. 

Notice  of  claim  for  damage  by  fire  must  be 
given  the  company  within  one  year  from  the 
time  the  fire  ceased  to  bum  on  the  claimant's 
property. — Atkinson  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  703. 

The  notice  of  a  claim  against  a  railroad  com- 
pany for  damage  by  fire  may  be  given  to  a 
general  officer  of  the  company,  or  to  an  agent 
having  general  authority  to  act  in  respect  to 
Buch  claim.— -Atkinson  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  703. 

To  show  damage  by  fire,  evidence  of  what  the 
land  burned  over  had  previously  pro<luced  hrld 
ndnuosible.- Donovan  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  721, 

An  amendment  of  notice  given  ander  Laws 
1883,  c.  202,  held  improperly  allowed.— Donovan 
T.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  721. 

Where  the  fire  could  not  be  tMlced  to  any  par- 
ticular engine,  it  was  competent  to  show  neg- 
ligence by  circumstantial  evidence. — Donovan 
T.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  721. 

A  charge  held  erroneous  as  requiring  the  ju- 
ry to  find  that  the  locomotive  started  the  fire 
nnless  there  was  reasonable  ground  for  be- 
lieving that  it  might  have  been  started  in  a  dif- 
ferent manner. — Flanaghan  v.  Chicago,  M.  &. 
St.  P.  Ry.  Co.  (Minn.)  794. 


•  RAFB. 

Evidence  held  anffident  to  support  a  verdict 
of  guilty.— State  v.  Harlan  Oowa)  881. 

Satiflcatlon. 

Of  acta  of  infant,  see  "Infancy." 

Of  unauthorized  act  of  agent,  see  "Principal  and 

Agent." 
of  partner,  see  'Tartnerahip." 

Beal  Action. 

See    "Ejectment";   "Forcible   Entry   and    De- 
tainer"; "Quieting  TiUe— Removal  of  Cloud." 

Beal  Estate. 

See  "Deed";  "Mechanics'  Liens":  "Mortgages"; 
"Public  Lands." 

Seasonable  Doubt. 

See  "Criminal  Law." 


BECErVEBS. 

For  banks,  see  "Banks  and  Banking." 
For  corirarations.   see  "Corporations." 

Facts  ucder  which  it  was  held  that  a  receiver 
could  not  maintain  an  action  to  recover  money 
paid  out  by  an  alleged  partner. — McBride  v. 
Ricketta  (Iowa)  410:    Martin  v.  Same,  Id. 

Evidence  held  not  to  justify  the  appointment 
of  a  receiver. — Neitzdl  v.  Lyons  (Neb.)  867. 

The  right  of  a  foreign  receiver  to  sue  may  be 
allowed  only  on  such  conditions  as  the  legisla- 
ture may  prescribe. — Wyman  v.  Kimberly-Clark 
Co.  (Wis.)  932. 

Beconventlon. 

See  "Set-Off  and  Counterclaim." 

Becords. 

Of  chattel  mortgage,  see  "Chattel  Mortgages." 

On  appeal,  see  '-'Appeal." 

in  criminal  cases,  see  "Criminal  Law." 

Bedemption. 

From  foreclosure  of  chattel  mortgage,  see  "Chat- 
tel Mortgages." 

Beductlon. 

Of  amonnt  of  judgment,  see  "Judgment" 


BEFEBENCE. 

Under  Rev.  St  i  2864,  subd.  2,  a  referee  ap- 
pointed "to  take  an  account"  has  no  power  to 
determine  issues,  and  can  acquire  none  by  im- 
plication or  consent  of  parties.— Best  v.  Pike 
(Wis.)  697. 

Where  a  referee  has  made  findings  outside 
his  powers,  the  court  may  make  its  own  find- 
ings from  the  evidence.— Best  v.  Pike  (Wis.) 
697. 

A  refusal  to  grant  a  reference  during  a  trial 
held  proper.— Kellogg  v.  Costello  (Wis.)  24. 


See  "Appeal." 


Behearlng. 
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SEIiEASE  AND  DISCHARGE. 

Of  attachment,  see  "Attachment. 

Of  chattel  mortvage,  see  "Chattel  MortgageB." 

Of  defendant  from  arrest,  see  "Arrest." 

Of  executor  and  administrator,  see  "Executors 

and  Administrators." 
Of  garnishment,  see   "Garnishment." 
Of  ^ardian,  see  "Guardian  and  Ward." 
Of   indoTser  on   note,   see   "Negotiable  Instru- 
ments." 
Of  mortgage  debt,  see  "Mortgages." 
Of  surety,  see  "Principal  and  Surety." 

Release  by  a  pavee  of  one  Joint  obligor  re- 
leases the  others.— ScoBeld  t.  Clark  (Neb.)  764. 

Semote  Cause. 

See  "Negligence." 

Bent. 

See  "Landlord  and  Tenant." 

Bents  and  Profits. 

Allowance  for,  in  partition,  see  "Partition." 

BepeaL 

Of  statutes,  see  "Statutes." 


BBPIiEVIN. 

Certain  evidence  as  to  ownership  held  admis- 
sible.—Darnall   V.   Bennett   (Iowa)   273. 

When  evidence  of  source  from  which  mort- 
gajror  procured  the  goods  mortgaged  is  immate- 
rial.— Uarnall  v.  Bennett  (Iowa)  273. 

Amendment  of  complaint  changing  the  alle- 
gation as  to  the  value  of  the  property  hdd 
proper.— Leek  v.  Cheslcy  (Iowa)  !»0. 

Demand  is  not  necessary  before  replevin  of 
horse  of  which  both  parties  claim  absolute 
ownership. — Leek  v.  Chcsley  (Iowa)  580. 

In  an  action  in  replevin  by  the  holder  of  a 
first  mortgage  against  a  second  mortgagee  and 
his  grantee,  who  is  in  possession,  plamtiff  can- 
not refuse  to  take  the  propei'ty  and  recover  a 
money  judgment  against  the  holder  of  the  sec- 
ond mortgage. — Nichols  v.  Sheldon  Bank  (Iowa) 
582. 

The  possession  of  personal  property  by  a  sec- 
ond mortgagee  is  rightful  until  demand  by  the 
holder  of  the  first  mortgage. — ^Nichols  v,  Shel- 
don Bank  (Iowa)  582 

Plaintiff  cannot,  after  obtaining  possession  of 
the  property,  dismiss  the  action,  and  so  pre- 
clude defendant  from  a  trial  of  the  right  of 
possession. — Vose  v.  Muller  (Neb.)  M8. 

When  the  vaine  of  the  property  is  alleged 
and  specifically  admitted,  it  need  not  be  proved. 
—Best  V.  Stewart  (Neb )  881. 

Under  a  general  denial,  defendant  may  in- 
troduce any  matter  constituting  a  defense.- 
Best  V.  Stewart  (Neb.)  881. 

A  creditor  of  defendant  in  replevin  cannot 
intervene  and  possess  himself  of  the  property, 
and  plead  the  indebtedness  in  defense  of  the 
posses-sioii.— Kingsley  v.  McGrew  (Neb.)  787. 

Replevin  will  not  lie  to  recover  property  levied 
on  under  a  warrant  for  taxes.- Keystone  Lum- 
ber Co.  V  Pedcrson  (Wis.)  696:  Ashland  Lum- 
ber Co.  V.  Same,  Id. 

It  is  a  good  defense  to  prove  title  and  right 
of  possession  in  a  third  person.  —  Fuller  v. 
Brownell  (Neb.)  6. 


Besdaslon. 

Of  contract,  see  "Contracts." 

in  equity,  see  "Equity." 

Of  sale,  see  "Sale." 

Bes  Judicata. 

See  "Judgment." 

Resulting  Trusts. 

See  "Trusts." 

Betrospective  Ia-wb. 

See  "Constitutional  Law." 

Betum. 

Of  writs,  see  "Writs  and  Notice  of  Snita." 


Bevenue. 


See  "Taxation." 


Beview. 


On  appeal,  see  "Appeal." 

in  criminal  cases,  see  "Criminal  Law." 


BTPABIAN  BIQHTS. 

A  riparian  owner  on  the  shore  of  the  Great 
Lakes  has  no  ownership  in  the  soil  covered  by 
water,  but  merely  a  right  of  fisliing  and  navi- 
gation.—People  T.  6ilberwood  (Midi.)  10S7. 

Where,  under  Laws  1887,  c.  109,  the  waters 
of  a  certain  lake  are  lowered,  and  the  shore 
line  of  the  riparian  owner  thereby  extended,  be 
did  not  lose  nis  rights  as  riparian  proprietor.— 
iPriewe  v.  Wisconsin  State  Land  &  Improve- 
ment Co.  (Wis.)  918. 

Bisks  of  Employment. 

See  "Master  and  Serrant." 


B0BBEB7. 

Evidence  hdd  sufficient  to  prove  the  iocni 
delicti.— SUte  v.  Smith  (S.  D.)  619. 

SAIiB. 

See,  also,  "F^udulent  CSonveyancea";  "Vendor 
and  Purchaser." 

Effect  of  statute  of  frauds,  see  "Frauda,  Stat- 
ute of." 

For  nonpayment  of  taxes,  see  "Taxation.'' 

Of  homestead,  see  "Homestead." 

On  mortgage  foreclosure,  see  "Mortgages.** 

A  contract  whereby  one  agreed  to  sell  goods 
for  a  manufacturer  on  commission  unless  soM 
for  less  than  the  price  fixed  by  the  manufac- 
turer, and  guarantied  payment,  Md  a  contract 
of  sale,  and  not  of  agency. — Mack  v.  Dnunmood 
Tobacco  Co.  (Neb.)  174. 

Evidence  examined,  and  held  to  show  a  sale  of 
the  goods  in  controversy.  —  Pound  v.  Poonj 
(Minn.)  2(X>.     « 

Contract  for  sale  of  timber  construed,  under 
which  it  was  held  that  title  passed  when  tlw 
trees  were  cut  and  removed  by  the  pnrcfaaaer.— 
Nash  V.  Rockford  Veneer  Co.  (Mich.)  lli. 

A  contract  held  not  to  be  an  executed  sale.— 
Restad  v.  Engemoen  (Minn.)  114& 

Title  did  not  pass,  where  the  price  vrwa  not 
fully  paid,  and  the  buyer  could  not  obtain  pos- 
session until  be  had   paid  the  remainder  and 
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received  the  bill  of  lading.— Balcer  t.  Chicago, 
M.  &  St.  P.  By.  Co.  (Iowa)  376. 

"Wmrrtattj, 

Acceptauce  of  an  article  with  knowledge  of 
a  defect  lield  not  a  waiver  of  the  implied  war- 
ranty.— Northwestern  Cordage  Co.  v.  Kice  (N. 
D.)  208. 

A  merchant  attempting  to  fill  an  order  for 
pure  manilla  twine,  impliedly  warrants  that 
the  article  delivered  i»  the  twine  desired. — 
Northwestern  Cordage  Co.  v.  Rice  (N.  D.)  208. 

Id  an  action  for  breach  of  warranty,  evi- 
dence  that  defendant  had  undertaken  to  deceive 
plaintiff  was  inadmissible. — Connell  r.  McNett 
(Mich.)  344. 

Where  a  horse  was  sold  under  a  warranty, 
and  the  seller  offered  to  take  it  back  on  its 
becoming  lame,  failure  to  return  it  was  no  bar 
to  a  suit  on  the  warranty. — Connell  v.  Mc- 
Nett  (Mich.)  344. 

A  sale  of  goods  to  be  mannfactnred  accord- 
\nz  to  sample  held  to  be  a  qualified  warranty. 
— I/eitch  T.  Oillette-Herzog  Mannf  g  Co.  (Minn.) 
352. 

Evidence  held  insufficient  to  show  that  de- 
fects in  goods  sold  under  a  quiilified  warranty 
could  have  been  discovered  on  proper  inspec- 
tion.— Leitch  T.  Gillette-Herzog  Manufg  Co. 
(Minn.)  352. 

A  contract  for  fruit  to  be  delivered  at  M.  is 
not  modified  by  reason  of  the  buyer's  compli- 
ance with  the  seller's  request  to  examine  it  at 
C— Seefeld  t.  Thacker  (Wis.)  1142. 

Blclita  and  renedlea. 

ESvidence  held  to  show  insolvency  of  buyer 
warranting  stoppage  in  transit  by  seller. — Jeff- 
ris  T.  Fitchbnrg  R.  C!o.  (Wia.)  424. 

A  vendor  in  a  sale  on  condition  that  the  price 
should  be  (>aid  on  delivery  held  to  have  waived 
the  condition. — Kingsley  v.  McGrew  (Neh.) 
787. 

Unsecured  general  creditors  of  a  vendor  can- 
not assert  a  right  to  rescind  for  fraud. — Kings- 
ley  V.  McGrew  (Neb.)  787. 

Evidence  examined,  and  held  to  show  that  an 
acceptance  or  rejection  of  the  goods  sold  at 
the  place  of  delivery  was  waived. — Ofalu  v. 
Fitzsimmons-Derrig  Co,  (Minn.)  1018. 

^—  Reaoiasloii  hj  seller. 

When  a  vendor  rescinds  he  can  reclaim  only 
the  goods  delivered  by  him. — Kingsley  v.  Mc- 
Grew (Neb.)  787. 

Though  a  purchase  by  a  corporation  is  ultra 
vires,  the  purchaser  is  estopped  to  deny  its  lia- 
bility, and  the  vendor  cannot  rescind  a  sale  by 
reason  thereof. — Erb  v.  Yoerg  (Minn.)  355. 

In  replevin  by  vendor  of  goods  sold  on  credit, 
on  the  ground  of  purchase  by  an  insolvent 
with  intent  not  to  pay,  held,  that  the  evidence 
sustained  a  finding  for  defendant. — ^Erb  v. 
Yoerg  (Minn.)  355. 

—  Aetioit  for  prloe. 

Action  for  price  held  prematurely  brought.— 
Frederickson  v.  Ayer  (Wis.)  35. 

Evidence  in  an  action  for  price  examined, 
and  held  to  sustain  a  verdict  for  plaintiff. — ^Lowe 
V.  Vaughn  (Neb.)  464. 

— —  Buyer*!  rights  smd  remkdles. 

By  accepting  the  property  a  purchaser  waives 
the  objection  that  the  goods  were  nof  deliv- 
ered within  the  time  agreed.  —  Minneapolis 
Threshing-Mach.  Co.  v.  Hutching  (Minn.)  807. 

The  use  of  articles  purchased  for  30  days 
after  disi-overy  of  fraudulent  representations 
made  to  the  buyer  at  the  time  of  the  sale  pre- 
vents rescission.  —  Foster  v.  Rowley  (Mich.) 
1077. 


A  parebaaer  who  orders  by  mistake  more 
goods  than  be  Intends  held  bound  to  accept  the 
same.— J.  A.  Coates  &  Sons  v.  Buck  (Wis.)  23. 

Conditioaal  sales. 

A  seed  grain  note  is  not  a  conditional  sale  of 
the  grain  to  be  raised,  so  as  to  render  the 
payee  the  owner  thereof  on  default  of  the 
maker.— Schofield  v.  National  Elevator  C!o. 
(Minn.)  645. 

A  mortgagee  of  a  conditional  vendee  held  not 
a  purchaHer,  within  Oomp.  St.  c.  32,  i  26.— Mc- 
Cormick  Harvesting  Maut.  Co.  v.  Callen  (Neb.) 
863. 

SatisfiEustlon. 

See  "Payment";  "Release  and  Discharge." 

SOHOOUS  AND  SCHOOL  DIS- 
TRICTS. 

Validity  of  teacher's  institute  law.  see  "Consti- 
tutional Law." 

School-land  leases  held  by  nonresidents  may 
be  forfeited  under  chapter  80,  art  1,  {  16, 
Comp.  St.,  90  days  from  the  completion  of  the 
publication  required  by  statute.— State  ▼.  Hen- 
ton  (Neb.)  443. 

Defendant  htUt  required  to  show  that  school- 
district  bonds  held  oy  him  were  actually  ap- 
plied in  payment  of  specified  judgments  against 
the  school  district  in  an  action  to  cancel  said 
bonds  on  the  ground  that  the  judgments  were 
rendered  upon  warrants  issued  in  excess  of 
the  constitutional  limit. — Independent  r>i«t.  of 
Rock  Rapids  v.  Society  for  Savings,  of  Cleve- 
hind,  Ohio  (Iowa)  370. 

The  obtaining  a  judgment  against  a  school 
district  is  not  a  creation  of  a  debt,  within 
Const,  art.  11,  {  3.  limiting  its  indebtedness. — 
Edmundson  v.  Independent  School  Dist.  of 
Jackson  (Iowa)  671. 

Secondary  Evidence. 

See  "Evidence." 


SEDUCTION. 

Corroborating  evidence  KM  sufficient  to  sus- 
tain a  conviction  of  seduction  under  promise  of 
marriage.— State  v.  Ayers  (S.  D.)  611. 

A  charge  held  not  to  amount  to  a  withdraw- 
al of  competent  evidence  from  the  jury.- State 
V.  Garrity  (Iowa)  92. 

Separate  Estate. 

See  "Husband  and  Wife." 

Servant. 

See  "Master  and  Servant" 

Service. 

Of  process,  see  "Writs  and  Notice  of  Suits." 
Of  writ  of  attachment,  see  "Attachment." 

SET-OFF  AND  COTTNTES- 
CI>AIM. 

Equity  may  ahow  a  set-off  in  cases  not  pro- 
vided for  by  statute. — Stenberg  v.  State  (Neb.) 
190;   Douglas  Ck>unty  v.  Keller,  (Neb.)  195. 

In  an  action  on  an  assigned  duebill,  defend- 
ant cannot  set  off  an  account  against  the  orig- 
inal payee  bearing  date  subsequent  to  the  ac- 
tion.— Kirby  v.  Jameson  (S.  D.)  854. 
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In  an  action  before  a  justice  for  wrongfully 
cutting  trees,  where  the  pleadings  are  verbal, 
notice  of  recoupment  which  does  not  show  in 
what  respect  the  contract  between  the  parties 
was  broken  by  plaintiff  is  insufficient. — Kerr 
T.  Bennett  (Mich.)  584. 

Sheri£b  and  Constables. 

Compensation  for  keeping  prisoners,  see  "Jail 
and  Jailer." 

Sidewalks. 

See  "Municipal  Corporationi." 

Slander. 
See  "Ubel  and  Slander  " 

Societies. 

See  "Corporations." 

Solicitor. 

See  "Attorney  and  Client." 


Special  Vexdiot. 


See  "Trial." 


SPECIFIC  FEBFOBMANCE. 

When  time  is  made  of  the  essence  of  a  con- 
tract for  the  purchase  and  sale  of  land,  the 
vendee's  default  as  to  time  of  performance  pre- 
cludes his  obtaining  a  decree  for  specific  per- 
formance.—Brown  T.  Ulrich  (Neb.)  168. 


State  Courts. 


See  "Courts." 


STATES  AND  STATE  OFFI- 
CEBS. 

Certiorari  to  review   proceedings  of  state  offi- 
cer, see  "Certiorari. 

The  passage  of  a  bill  by  one  branch  of  the 
legislature  for  payment  of  a  claim  under  a  con- 
tract made  without  authority  by  state  officers, 
Md  not  a  ratification  of  the  contract— Jewell 
Nursery  Co.  v.  State  (S.  D.)  629. 

Where  the  board  of  regents,  without  author- 
ity, contracts  for  trees  at  the  agricultural  col- 
lege, the  state  is  liable  only  for  their  reason- 
able value.— Jewell  Nursery  Co.  v.  State  (S.  D.) 
C20. 

Under  the  constitution,  the  term  of  a  regent 
of  education  is  limited  to  six  years;  and  at  its 
expiration,    unless    a    successor   has    been    ap- 

gnmted,   the   office   becomes    vacant.— State   v. 
heldon  (S.  D.)  613. 

There  being  no  specific  provision  of  the  con- 
stitution or  law  for  fillinir  vacancies  in  the  of- 
fice of  regent  of  education,  such  vacancies  may 
be  filled  by  the  governor  under  his  general  con- 
stitutional power  to  fill  vacancies. — State  v 
Sheldon  (S.  D.)  613 

It  is  not  the  province  of  the  secretary  of 
state  to  determine  which  of  two  rival  state 
conventions  of  the  same  party  is  the  regular 
convention.— Phelps  v.  Piper  (Neb.)  765. 


Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  liiinitatioiis. 

See   "Limitation   of  Actions." 


STATUTES. 

Legislative  journals  heid  to  show  that  Og. 
Laws  1889,  c.  01,  was  constitutionally  passni 
— Miesen  v.  Canfield  (Minn.)  632. 

The  original  enrolled  act  controls,  in  case  <t 
conflict  with  the  printed  copies  of  the  act  is 
the  statute  books.— Bruce  v.  State  (Neb.)  451. 

The  legislature,  In  adopting  the  statute  af 
another  state,  adopts  the  construction  gives  it 
by  such  other  state.  —  Pomeroy  t.  Fometof 
(Wis.)  430. 

Act  March  30,  1891,  authorising  the  organi  t- 
tion  of  mutual  insurance  eompsniee.  being  > 
complete  law  in  itself,  is  not  invalid,  as  amtnd- 
ing  prior  statutes  without  repealing  theiL- 
State  V.  Moore  (Neb.)  87& 

The  unconstitutionality  of  a  separable  put 
of  a  statute  does  not  invalidate  the  remaiuler. 
—State  V.  Moore  (Neb.)  876. 

Act  Feb.  27,  1879,  i  48,  is  unconstitntioni; 
in  that  it  amends  Act  Feb.  19,  1S77.  (  &,  witk- 
out  referring  thereto  in  its  title,  or  repeahif 
that  section.— Morgan  v.  State  (Neb.)  7801 

Titles  of  aota. 

iivn.  Laws  1878,  c.  53,  relating  to  foreclosaic 
of  mortgages  by  advertisement,  Iteld  to  ezprM 
its  subject  in  its  title,  and  to  have  bnt  one  sub- 
ject.— Lynott  V.  Dickerman  (Minn.)  1143. 

Act  March  30,  If^t)!,  authorising  the  orgu- 
ization  of  mu'ua)  insurance  companies,  con's  aa 
but  a  siugle  subject,  which  is  fairly  expreasei 
in  its  title.— State  v.  Moore  (Neb.)  87& 

The  statute  of  which  Gen.  St.   i  3312.  it  i 

Sart,  does  not  inrlude  more  than  one  subject.— 
'irst  Nat.  Bank  v.  How  (.Minn.)  9d4. 

Local  Acts  1896,  No.  274,  relating  to  justice 
courts  of  the  city  of  Qrand  Rapids.  AeM  to  mf- 
ficiently  express  the  subject  in  the  title.— Souk- 
up  V.  Van  Dyke  (Mich.)  811. 

Repeal. 

The  amendment  to  the  constitution  prohibit- 
ing special  legislation  does  not  constitute  all 
subsequently  enacted  general  laws  repeals  »( 
special  laws  relating  to  the  same  subject— U 
re  Opening  Llnwood  Place  (Minn.)  77;  Putnaa 
T.  Second  Judicial  District  Court  of  Ram»T 
County,  Id. 

The  repealing  act  which  went  into  effect  witi 
the  Revised  Codes  leaves  unaffected  tboae  p<K^ 
tions  of  Laws  1890,  c.  132,  which  relate  to  tiw 
office  of  district  assessors  in  unorganised  tova- 
ships.- State  v.  Moorhouse  (N.  D.)  I'M. 

Gen.  Laws  1893,  c.  206,  VM  not  to  repeal  tk« 
St.  Paul  charter  provision  relating  to  reasiien- 
ments  for  local  improvements. — In  re  Openintc 
Lin  wood  Place  (Minn.)  77;  Putnam  v.  Second 
Judicial  District  Court  of  Ramsey  County,  Id. 

How.  Ann.  St.  {  9353,  relating  to  the  fraoii- 
lent  obtaining  of  a  signature  to  a  note,  was  oat 
repealed  by  Act  May  31,  1806.— People  t.  Kia- 
ney  (Mich.)  1088. 

It  is  only  when  two  statutes  are  ao  repu^ 
nant  that  both  cannot  be  enforced  that  tiM 
prior  one  is  repealed  by  implication. — State  t. 
Moore  (Neb.)  876. 
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STATUTES  CONSTRUED. 


ENGLAND. 

a  Hen.  VIII.  ch.  34 221 

UNITED  STATES. 
Statctis  at  Larob. 
ISSe.  JuIt  30,  ch.  818,  24 

Stat.  170 57 

Rgtised  Statutes. 

11889 m 

S  2250,  2339,  2340 838 

I  2477 623 

IOWA. 

CONSTITDTION. 

Art.  11,^  i  3 671 

Code  1878v 

S  1289 280 

§  1485 105 

|§  2000,  2001 398 

I  2031 304 

I  2115 256 

i  2122 2.S9 

i  2130 396 

8  2.522 235 

I  2.533 383 

I  2a50.  Amended  by  Laws 

1894,  ch.  06 102 

S  2»»3 233 

|§  2952,  2965 569 

§§  3016,  3051 2.S2 

«  3055 405 

I  3092 225 

li  3510,  3543 409 

e  SCSO SCO 

i  3890 266 

is  3902,  3907 673 

I  4337 87 

I  4421 381 

If  4434.  4443 02 

il  4541-4545 272 

UcClaiii's  Cods. 

1274 87 

1  633 281 

I  2:«8 2.52 

i  5696 268 

{  5759 267 

MlLLBB'S  Ck>DB: 

H  2135,  2136 396 

LaW8> 

1882,  ch.  211,  S3 237 

1884,  ch.  179 J« 

1888,  ch.  25 233 

1888,  ch.  85.  JJ  1,  2 287 

1894,  ch.  62 256 

1894,  ch.  62,  (  17,  Bubd.  3  399 

1894,  ch.  06 102 

MICHIGAN. 

CoNgmnTioif. 

Art.  4,  S  20 on 

Art.  14,  i  1 073 

Howell's  Annotated  Statutes. 

Volame  1. 

If  640,  767-760 680 

il  1296,  1302,  1303 566 

"1647. 1004 

12283 502 

i  4866 807 

Volame  2. 

15347 133 

5551 505 

5957 180 

6703,  6704 063 

6779 112 

T.67N.W.— 7a 


(6809 130 
6819 070 
6861 692 

"S  6800-fl003 1106 

6075 078 

7008 664 

7014 074 

7053 1106 

7093 983 

7234,  subu.  6 1071 

7521 530 

7546 820 

8068 502 

§S  8236,  8256 1085 

18982 612 

I  0009,  subd.  7 1001 

I  9161.  Amended  by  Laws 

1805,  p.  525 1080 

§9353.. 1080 

§0537 1112 


Yolame  3. 


Ch.  124a 
S  1097al  . 
I  3:«7  ... 
I  4S.S.5a  .. 
5187 


646 

082 

556 

086 

073 

»iMl .....1083 

_  8085 563 

Laws. 

1863,  No.  166. 807 

1877,  No.  144 531 

1883,  No.  124.  Amended 

by  Laws  1887,  No.  48. .  122 

1883,  No.  191 502 

1887,  No.  48 122 

1880,  No.  207,  MO,  13....  081 

1801,  No.  179,  i4 897 

1893,  p.  398.  §1  05.  06 525 

1803,  No.  .52 897 

1803,  No.  200.  S  34 085 

1803,  No.  206,  I  63 136 

1803,  No.  206,  Sf  00,  110, 

m  1001 

1803,  No.  306 Oil 

1893,  No.  403,  If  11,  12. .  .1004 

1805,  p.. 625 1C89 

1895,  No.  112 1087 

1895,  No.  204 112 

1895,  No.  236 1091 

1895,  No.  274 911 

1805,  No.  467 122 

MINNESOTA. 
General  Statctsb  1804. 

Ch.  76  212,  217 

Ch.  76.  H  6900.  5901 893 

I  831 1005 

81516 1144 

S  1526 68 

§  1,529 1144 

§  1832 360 

ii   2451-2464 348 

§i  2G0O-2602 60 

i  2701 804 

SS  2865-2804 1 

-  3312 994 

4200 802 

4210 357 

I  4218,  4222 638 

4477 60 

4067 540 

5137 10241 

6202 80 

5300 213 

6434 663 

5530 206 

5534 364 

5650 67 

5751 1147 

I  5900-6904 800 


6900 1 

6061,  6052 703 

6072 708 

6248 203,  204 

U  6240,  6260 204,  366 

CiTT  CBABTBRS. 

Dniath.  Ch.  0,  t  103 '  64 

Dniutb.    Laws    1881,  ch. 

200,   {  15 82 

St.  Paal.    Laws  1803,  ch. 

206    77 

IiAwa 
1867,  ch.  137,  J  12 208 

1877,  ch.201,J  10.  Amend- 
ed by  Laws  1878,  ch.  71.1010 

1878,  ch.  53,  {  24 1143 

1878,  ch.  71 1010 

1881,  ch.  200,  {  15.  Dnluth 

City  Chartei  82 

1887,  ch.  7,  snbch.  7,  tit  1, 

»  36-46   210 

1^9,  ch.  01 632 

1889,  ch.  19© 203,  204 

1801,  ch.  28 204,  366 

1891,  ch.  131 1 

1893,  ch.206.  StPanlCity 

Charter 77 

1895,  ch.  156 207 

189.5,  ch.  178,  S  1 62 

1895,  ch.  240 097 

1895,  ch.  298 202 

1805.  ch.  320 71 

NEBRASKA. 

Constitution  1876. 

Art  1,  J  24 171 

Art.  3,  i  11 876 

Code  of  Civil  Procedure. 

I  22 150 

»  121,  120 861 

I  206 178 

5  311 762 

8  329 771 

I  344 770 

§  440 754 

«  482 476 

Is  602.  606 373 

1626 758 

$  677  et  seq 162,  481,  766 

I  1002 882 

S  1011 443 

Civil  Code. 

5  318 150 

f  531 888 

Criminal  Code. 

SS  11,  12 464 

I  62 602 

S  322 604 

Compiled  Statutes  1889. 
Ch.  28,  S  20 311 

Compiled  Statutes  1898. 

Ch.  16,  S§  148a-148r 404 

Ch.  23,  I  127 470 

Ch.  53,  S  1 156 

Ch.  54,  art.  1,  f  2 160 

Ch.  65,  art.  1,  I  16 780 

Ch.  72,  art.  1,  S  3 8 

Ch.  73,  fl 476 

Ch.  80,  art.  1,  {  16 443 

Compiled  Statutes  1895. 

Ch.  10,  17 312 

Ch.20,  {2 882 

Ch.  21 880 
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Ch.  23,  1177 858 

Ch.  23,  I  178 859 

Ch.  32,  I  14 875 

Ch.  32,  8  28 863 

Ch.  50 880 

Ch.  54.  8  2 742 

Ch.67 880 

Ch.  72,  art.  1,8  3 472 

Laws. 

1877,  p.  168,  8  5.  Amend- 
ed by  Laws  1879,  p.  82, 

849 780 

1879,  p.  82,  8  49 780 

1879.  p.  305,  8  1 888 

1887,  ch.  105 454 

1891,  ch.  33,  p.  272 876 

1891,  ch.  33,  p.  274,  8  8. .  876 
1895,  ch.  72 869 


120. 


NORTH    DAKOTA. 

CONBTITDTION. 


.1040 


Rbtisbd  Codbs. 

Ch.84,  art.  3 590 

M433.434 590 

II  1738-1743 824 

il  6260,  5354 296 

88  5932,  5933,  5835,  5836, 

6842  590 

87838 143 

Compiled  Laws. 

M  1484-1499 958 

4800 296 

4939 aje 

4993 296 

6933 ^680 

7312 1052 

Laws. 

1890.  ch.  132 140 

1890,  ch.  184.  81  4.  10. . . .  2S1 
1893,  ch.  82 300 


omo. 

Rbtisbd  Statutbs. 
8  5321  etseq 


659 


SOUTH  DAKOTA. 

COKSTITCTIOK. 

Art.  3,  8  21 611 

Art.  4,  »  8 613 

Art.  6,  I  10 611 

Art.  14,  8  3 613 

COMPILBD  LAW«. 

Ch.  13,  pt.  2;  88  5124,  6117  609 

§8  1189,  1296,  1320 623 

18  1361-1369 67,  58 

I  1376 946 

81438 855 

18  1609,1612 62 

88  1616,1617 68 

8  1620 52 

I  2796 831 

82805 947 

8  3742 622 

88  4456,  4479. 618 

4497 687 

4562 618 

4850 58 

4916 864 

5042 621 

(xj66.  Amended  by  Laws 

1893,  ch.  72 948 

86112 842 

8  5116 850 

8  5135.  Amended  by  Laws 

1893,  eh.  19 612 

88  5215,  5219,  5231 685 

153.37 842 

§8  6065,  6143 606 

88  7379,  7381 619 

Laws. 

1890,  ch.  6,8  1 «13 

1893,  ch.  19 612 

1893,  ch.  72 949 

1895,  ch.  64 611 

WISCONSIN. 

C0N8TITDTIOK. 

Art.  1,  f  7 706 

Art.  4   1  1 1033 

Art.  4,  |22 927.1033 

Art.  a  I  1 .••  827 

Art.  11,  8  3 1033 


Retisbp  Statutbs  IS7& 

8  669,  subd.  5 KT 

8  682,683,1184 Tffi 

1164 ♦»: 

81694-1696 20 

1763 113* 

8  1788,  1833 7ft: 

I  1836 21 

8  1845-1856 1138 

2317 24 

2603 1136 

8  2732,  2740 9S 

2768 ^ 

•2832 38,  4> 

2804.  subd.  2 687 

2970 686 

i  3069.  Amended  by  Laws 

1886,  ch.  212 701.  7fl6 

13071 4!t: 

83466 ll.> 

83732 «« 

83791 ^12 

88959 «0 

88868 31 

14068 1L12 

84072 720 

«4182 U 

8  4441 ^IT.  418 

8  4697.  Amended  by  Laws 

1883,  ch.  164 706 

8  4700 7'-< 

84047 W 

Sakbobh  Sc  Bbrrtkak'b  Asho. 

TATBT   StaTDTBS. 

18  854-868 103 

88  1700,  1702o-1702u 1135 

I  1945a 416 

82271 U3fi 

{2316a 51 

88  4680,  4686a 706 

Laws. 

1883,  ch.  164 7W 

1887,  c*.  169 918 

1881,  ch.  202 9W 

1893,  ch.  202. 708.  T3. 

1883,  ch.  283 9X2 

1885,  ch.  6,  8  16 »22 

1895,  ch.  138,  8  2 927 

1895,  ch.  212 42,  70L  706 

1895,  ch.  212.  8  1.  sabd.  3  925 
1895,  ch.  244 U3S 


Staar. 

See  "Continuance." 

Stealing. 

See  "Burglary";  "Laiceny";  "Robbery." 

Stock. 

See  "Animals." 

Corporate  stock,  see  "Corporations." 
Killed  or  injured  by  locomotive,  see  "Raflroad 
Companies." 

Stockholders. 

See  "Corporation*.** 

Stoppage  in  Transitu. 

See  "Sale." 

Streams. 

See  "Waters  and  Water  Courses." 

Street  Bailroads. 

See  "Horse  and  Street  Railroads." 


Subcontractors. 

See  "Mechanics'  Liens." 

* 

Subrogation. 

Of  insurer.  ae«  "Inaorance." 


ST7BSCBIPTI0N'. 

A  subscription  for  a  bonus  for  the  baildinir  of 
a  mill  held  a  valid  contract.— Superior  ConsoL 
Land  Co.  v.  Bickford  (Wis.)  45. 

A  contract  of  subscription  for  the  erection  of 
a  factory  KM  to  be  several  and  not  joinL— 
Davis  T.  Ravenna  Creamery  Co.  (Neb.)  436. 


Succession. 

See  "Bzecutora  and  Administratora." 

Suit. 

See  "Action." 

Sununons. 

See  "Writs  and  Notice  of  Suits." 
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Sunday. 

Sunday,  see  ' 

Supersedeas. 


Salo  of  liquor  on  Sunday,  see  "Intoxicating  Liq- 
uors." 


See  "Appeal." 

Supreme  Court. 

See  "Appeal";  "CourU." 

Suretyship. 

See   "rrincipal  and   Surety." 

Surprise. 

As  ground  for  new  tnal,  see  "New  Trial." 

SUKVEYS  AND  SUBVEYOBS. 

Under  Gen.  St  1894,  {  831,  a  county  surrey- 
or,  when  a  county  lets  a  contract  for  public 
improvements,  cannot  make  a  surrey  of  the 
work,  at  the  expense  of  the  county,  on  his  own 
motion. — Haynes  t.  Board  of  Com'rs  of  Blue 
Earth  County  (Minn.)  1005. 

Suspension. 

Of  attorney,  see  "Attorney  and  Client" 


TAZA'nOIsi. 

See,  also,  "Constitutional  Law." 

Dnty  of  assignee  to  nay  taxes,  see  "Assignment 
for  Benefit  of  Creditors." 

For  municipal  purposes,  see  "Munidpal  Corpora- 
tions." 

Tax  deed  as  color  of  title,  see  "Adreise  Posses- 
sion." 

Validity  at  tax  laws,  see  "Constitntional  L.<iw." 

The  auditor's  failure  to  bring  forward  per- 
sonal taxes  and  extend  the  same  on  the  real- 
estate  tax  list  or  the  treasurer's  failure  to 
■ell  the  land  on  which  they  were  a  lien,  held 
not  to  release  the  land  from  the  lien. — Iowa 
Land  Co.  t.  Douglas  Couuty  (S.  D.)  52. 

An  attempted  release  of  a  lien  on  land  for 
personal  taxes  Mli  not  to  estop  the  county  from 
eilforcing  the  lien.— Iowa  Land  Co.  t.  Douglas 
County  (S.  D.)  62. 

Interest  acquired  by  the  owner  of  an  undi- 
vided interest  on  the  sale  of  one-half  interest 
in  the  land  to  the  state,  and  an  assignment 
from  the  state  of  the  tax  title,  determined. — 
Wray  t.  Clark  (Minn.)  72. 

A  tax  collector  is  not  liable  for  value  of  a 
chattel  which  he  has  seized  for  taxes  under  a 
warrant  fair  upon  its  face.— Curtiss  t.  Witt 
(Mich.)  1106. 

When  it  will  be  presumed  that  the  equaliza- 
tion was  based  solely  on  the  realty,  as  required 
by  statute.— Auditor  General  v.  Ayer  (Mich.) 
085. 

Record  of  board  of  equalization  htld  to  com- 
ply with  Acts  1893.  No.  206,  i  34.  requiring  the 
amount  added  to  or  deducted  from  the  assessed 
valuation  to  be  set  out  in  such  record. — Auditor 
General  v.  Ayer  (Mich.)  985. 

T«zabl«  persona  and  prepovty. 

A  person  htld  a  manufacturer,  though  he  nei- 
ther owns  nor  operates  a  manufacturing  plant. 
-  SUte  V.  Clarke  (Minn.)  1144. 

Goods  in  transit  to  a  certain  place,  to  be  man- 
ufactured for  one  doing  a  manufacturing  busi- 
ness in  another  place,  held  taxable  at  the 
former  location.— State  v.  Clarke  (Minn.)  1144. 


AsseanKOBt  and  lery. 

Under  Pub.  Acts  1803.  p.  398,  {{  95,  96, 
taxes  rejected  by  the  court  may  be  charged 
back  to  the  county  by  the  auditor  general,  and 
reassessed. — Auditor  General  v.  Gumey  (Mich.) 
525. 

Colleetloa. 

Under  Comp.  Laws,  Sf  l(i09.  1612, 1620.  1621, 
a  sale  of  land  tor  taxes  on  personalty  is  author- 
ized.—Iowa  Liand  Co.  v.  Douglas  County  (S. 
D.)  62. 

The  failure  of  the  treasurer  to  collect  taxes 
on  personalty  held  not  to  release  the  taxes  or  to 
preclude  the  sale  of  land  in  a  subsequent  year 
for  the  same. — Iowa  Land  Co.  v.  Douglas  Coun- 
ty (S.  D.)  6Z 

Comp.  Laws,  H  1616,  1617,  do  not  require 
the  treasurer's  return  to  be  filed  as  a  condition 
to  his  right  to  sell  land  for  payment  of  per- 
sonal taxes.— Iowa  Land  Co.  t.  Douglas  County 
(S.  D.)  5Z 

Publication  of  order  and  petition  for  sale  of 
lands  for  taxes  held  sufficient— Waldron  v.  Au- 
ditor General  (Mich.)  136. 

Designation  of  newspaper  to  publish  order 
and  petition  for  hearing  of  petition  against 
lands  foi  delinquent  taxes  held  sufficient. — Wal- 
dron V.  Auditor  General  (Mich.)  136. 

An  order  fixing  the  term  for  hearing  on  a  pe- 
tition for  the  sale  of  lands  for  delinquent  tax- 
es is  sufficient  where  it  follows  the  form  giv- 
en in  the  statute.— Waldron  v.  Auditor  General 
(Mich.)  13b. 

All  the  pages  of  a  tax  judgment  book  held  to 
constitute  but  one  judgment — Gribble  v.  Liver- 
more  (Minn.)  213. 

When  treasurer  may  complete  sale  of  personal 
property  levied  on  under  a  distress  warrant, 
after  the  warrant  has  expired. — Keystone  Lum- 
ber Go.  V.  Pederson  (Wis.)  696;  Ashland  Lum- 
ber Go.  V.  Same,  Id. 

Misinformation  given  a  landowner  in  regard 
to  the  taxes  thereon,  l}y  an  officer  not  authorized 
to  collect  or  receive  the  tax,  will  not  render  in- 
valid a  sale  for  such  tax. — Bdwards  v.  Upham 
(Wis.)  728. 

Tu  titles. 

A  devisee  of  a  life  estate,  to  follow  another, 
who  accepts  the  devise,  cannot,  during  the  life- 
time of  the  first  life  tenant  obtain  a  tax  title 
on  the  land  which  can  be  set  up  against  the 
remainder-men.— Dcfreese  v.  Lake  (Mich.)  506. 

A  tax  certificate  is  invalid,  within  Rev.  St. 
I  1184,  in  case  of  irregularities  in  the  sale. — 
Pier  v.  Oneida  County  (Wis.)  702. 

Where  plaintiffs  tax  certificate  is  invalid,  the 
remedy  is  by  presenting  her  claim  to  the  county 
board,  and  by  tppeal  on  disallowance. — Pier 
V,  Oneida  County  (Wis.)  702. 

The  refunding  by  a  county  of  money  paid  for 
purchase  of  land  at  tax  sale  through  mistake  of 
fact,  the  money,  on  discovery  of  the  mistake, 
being  returned  to  the  county,  does  not  operate 
as  a  cancellation  of  the  certificate,  nor  estop 
the  holder  from  perfecting  and  relying  on  his 
title  thereunder.- Edwards  v.  Upham  (Wis.) 
728. 

Tax  Tltlea. 

See  "Taxation." 

Telegraph  (Companies. 

Damages  for  breach  of  contract  see  "Damages." 

Tenancy  from  Tear  to  Tear. 

See  "Landlord  and  Tenant" 
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TENANCY  IN  COMMON. 

A  tenant  in  common,  in  possession,  who  ex- 
cludes his  co-tenant,  is  liable  for  the  rents  and 
profits.— Names  v.  Names  (Neb.)  751. 

Tender. 

Of  debt  secnred  by  chattel  mortgatre,  see  "Chat- 
tel Mortgages." 


Testament. 


See  "Wills." 


Testamentary  Capacity. 

See  "Wills." 

Testimony. 

See  "Evidence":  "Witness." 


See  "Larceny." 


Theft. 


Time. 


As  of  the  essence  of  the  contract,  see  "Specific 
Performance." 

l^iUe. 

See  "PubUc  LAnds";  "Qnietins  TiUe— Removal 
of  Cloud." 

Proof  of,  in  ejectment,  see  "Ejectment." 
Tax  title,  see  "Taxation." 
Titles  of  acts,  see  "Statutes." 

Torts. 

See  "Assault  and  Battery";  "Death  by  Wrong- 
ful Act";  "Deceit";  "Intoxicating  Liquors^; 
"Libel  and  Slander";  "Negligence";  "Tres- 
pass"; "Trover  and  Conversion." 

Liability  of  city,  see  "Municipal  Corporations." 
Measure  of  damages  for,  see  "Damages." 
Waiver  of  torts,  see  "Election  of  Remedies." 

Towns. 

See  "Counties";  "Highways";  "Municipal  Cor- 
porations"; "Schools  and  School  Districts." 

Liability  for  defective  highways,  see  "High- 
ways." 

Transfer. 

Of  commercial  paper,  see  "Negotiable  Instru- 
ments." 

TRESPASS. 

What  evidence  of  possession  of  land  on  which 
oftense  was  committed  in  violation  of  Rev.  St 
(  4441,  held  irrelevant— Werner  v.  State  (Wis.) 
417. 

"Wantonly,"  as  used  in  Rev.  St  i  4441,  de- 
fined.—Werner  V.  State  (Wis.)  417. 

Under  Rev.  St  |  4441,  possession  of  the  land 
upon  which  the  oSense  was  committed  is  for 
the  jury.— Werner  v.  State  (Wis.)  417. 

In  a  prosecution  under  Rev.  St  {  4441,  the 
state  must  prove  that  the  building  destroyed 
was  on  the  land  of  a  person  other  than  defend- 
ant, and  evidence  of  the  legal  title  is  admissi- 
ble.—Werner  T.  State  (Wis.)  417. 


TRIAL. 

See,  also,  "Appeal";  "Appearance":  "Certio- 
rari": "Continuance";  ''Evidence'*:  "Judg- 
ment''; "Jury";  "New  Trial";  "Pleading^: 
"Practice  In  Civil  Cases";  "WitncM." 
Conduct  in  criminal  cases,  see  "Criminal  Law.' 
Harmless  error  in  directing  verdict,  aee  "Ap- 
peal." 

Remarks  of  Judge  held  not  prejodieial.— Coa- 
nlell  V.   McNett  (Mich.)  344. 

Refusal  to  permit  a  question  to  one's  own 
witness  to  be  answered  cannot  be  reriewed  la 
the  absence  of  an  offer  of  proof. — ^Horry  t. 
Hennessey  (Neb  )  470. 

The  rejection  of  an  offer  of  evidence  of  one 
not  summoned  and  not  present  is  proper,  thongb 
the  witness  comes  in  while  the  offer  ia  being 
made,  the  court  not  being  informed  thereof.— 
Lewis  V.  Newton  (Wis.)  724. 

Where  the  acts  of  parties  are  tncondstcot 
with  their  testimony,  the  determination  of  the 
inferences  to  be  drawn  U  for  the  Jury.— 
Krause  v.  Ekiuitable  Life  Assnr.  Soc.  of  U.  & 
(Mich.)  333. 

Objeetlona    to    evldeBoe. 

To  be  available  on  review,  motion  to  strike 
out  evidence  must  give  a  reason  for  the  re- 
quest—Runnells  V.  Village  of  Pentwater  (Mich.) 

If  evidence  excluded  ander  a  general  objec- 
tion was  for  any  reason  properly  excluded,  tbe 
objection  fails.— Imhotf  v.  Richards  (Neb.)  4S3. 

It  was  not  error  to  refuse  to  strike  out  testi- 
mony  that  a  certiin  note  was  kept  in  a  locked 
drawer,  though  the  witness,  on  cross-examina- 
tion, stated  that  he  never  inspected  the  drawer 
to  ascertain  if  it  was  locked,  and  that  he  was 
absent  from  the  house  part  of  the  time. — Elmslia 
V.  Tomash  (Iowa)  390. 

Where  several  letters  are  offered  in  a  bundle, 
and  only  a  general  objection  is  urged,  that 
the^  are  privileged  communications,  there  is  a 
waiver  of  a  specific  objection  that  might  have 
been  urged  against  one  of  them. — l2bmer  t. 
Yance  (Wis.)  720. 

Under  a  general  objection  to  evidence,  an  as- 
signment charging  error,  in  that  the  questioDS 
were  not  in  proper  form,  is  not  ground  for  re- 
versal.—Donovan  V.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  721. 

An  objection  to  books  of  account  for  want 
of  proper  preliminary  proof  does  not  raise  thr 
objection  that  cash  items  cannot  be  proven  is 
that  way.— Mathews  v.  Herron  (Iowa)  226. 

Armament  i>f  oonmael. 

When  improper  remarks  of  counsel  before 
the  jury  wul  not  be  considered  prejudicial— 
Erb  V.  German-American  Ins.  Co.  (Iowa)  5S3. 

Where  counsel  in  his  argument  states  that  t 
certain  fact  established  by  uncontradicted  te* 
timony  was  not  shown,  the  court  at  request  of 
the  other  party,  should  instruct  that  such  fact 
was  established.— Davis  v.  Chiicago,  M.  &  St. 
P.  Ry.  Co.  (Wis.)  16. 

'  Misconduct  of  counsel  in  erroneously  statios 
to  the  court,  on  motion  for  a  new  trial,  that  de- 
fendant had  agreed  that,  in  case  the  motioa 
was  overruled,  judgment  could  be  entered  for 
the  amount  of  the  verdict  hfid  not  mound  for 
reversal. — Leek  v.  Chesley  (Iowa)  580. 

A  judgment  will  not  be  reversed  because  of 
improper  remarks  of  counsel,  unless  it  appean 
probable  thut  they  affected  the  Terdict. — Pro- 
vost V.  Brueck  (Mich.)  1114. 

lasiraetloBa. 

An  objection  to  an  instruction  first  raised  on 
appeal  will  not  be  considered. — Simonda  t.  City 
of  Baraboo  (Wis.)  40. 
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An  exception  to  BeTeral  instraetions  hj  num- 
ber i«  not  available  if  any  one  of  the  instmc- 
tions  is  correct.— Bine  Valley  Lumber  Co.  t. 
Smith  (Neb.)  169. 

It  is  proper  to  refuse  an  instmction  assum- 
ing the  truth  of  a  fact  in  issue.— Blue  Valley 
Lumber  Co.  t.  Smith  (Neb.)  159. 

In  the  absence  of  exceptions,  instructions 
-cannot  be  questioned  on  appeal. — Casey  t.  Bal- 
lon Banking  Co.  (Iowa)  98. 

When  refusal  to  charge  further  on  credibility 
«f  witnesses  not  error. — Gntherless  t.  Ripley 
(Iowa)  109. 

The  court,  in  stating  the  evidence,  should 
-state  that  which  supports  the  theories  of  both 
parties.— Banner  t.  Bchlessinger  (Mich.)  116. 

Refusal  of  a  special  instruction  covered  by  the 
general  charge  is  not  error. — Seefeld  v.  Thack- 
■er  (Wis.)  Ili2. 

It  is  reversible  error  to  state  prejudicial  prop- 
■ositioDB  of  law  not  applicable  to  the  issues. — 
Kansas  City  &  O.  R.  Co.  v.  Rogers  (Neb.)  602. 

When  instmction  that  damaf^s  would  not  be 
-mitigated  by  proof  that  plaintiff  failed  to  take 
measures  to  recover  his  property  "after  it  was 
willfully  unfastened  and  cast  adrift"  is  without 
prejudice.— Runnells  v.  Village  of  Pentwater 
<Micfa.)  668. 

An  Instruction  held  not  objectionable  as  aa- 
-suming  facts  in  issue  as  proven. — Lyon  v. 
Watson  (Mich.)  612. 

Instructions  held  proper  on  the  evidence.— 
Imhoff  V.  Richards  (Neb.)  483. 

It  is  proper  to  instruct  the  jury  to  disregard 
statements  of  counsel  discrediting  adverse  wit- 
nesses.- Van  Alstine  v.  Kaniecki  (Mich.)  602. 

An  erroneous  instruction  as  to  computing  the 
amount  due,  held  cured  by  subsequent  charges. 
— Lyon  V.  Watson  (Mich.)  612. 

Instructions  giving  undue  prominence  to  sub- 
ordinate elements  of  the  issues  are  cause  for 
reversal.- Rising  v.  Nash  (Neb.)  460. 

Instruction  will  not  be  reviewed  unless  it  ap- 
fiears  affirmatively  that  exceptions  were  taken. 
— Lowe  V.  Vaughn  (Neb.)  4C4. 

An  instruction  held  properly  refused  as  being 
inapplicable  to  the  evidence. — Fuller  v.  Cnu- 
ningham  (Neb.)  879. 

An  instruction  which  has  no  support  in  the 
_  ridence  is  propeily  i    "       -     ~-         -  - 
T.  Coombe  (Neb.)  885. 


evidence  is  propedy_  refused. — City  of  Omaha 


An  instmction  stating  the  law  correctly  as  a 
-whole  held  sufficient,  though  a  separate  por- 
-tion  thereof  was  not  accurate. — Omaha  &  C.  B. 
Railway  &  Bridg»  Co.  v.  Levinston  (Neb.)  887. 

A  single  exception  to  a  refusal  to  give  several 
requests  is  unavailing  if  any  one  request  was 
properly  refused.— McNamara  v.  Pengilly 
(Minn.)  661. 

Instructing  on  a  question  as  to  which  there 
•was  no  evidence  held  error. — Van  Doren  v. 
"Wright  (Minn.)  668. 

A  charge  assuming  the  nonexistence  of  facts 
AS  to  which  there  is  testimony  is  erroneous. — 
Wilson  V.  Crosby  (Mich.)  693. 

Brroneons  instructions  held  harmless. — Nor- 
folk Nat.  Bank  v.  Job  (Neb.)  781. 

Instructions  held  proper  under  the  evidence. 
— McCormick  v.  Louden  (Minn.)  366:  Boyle  v. 
£anie.   Id 

It  is  no  ground  for  reversal  that  immaterial 
instructions  were  refused. — Newman  v.  Kyne 
O'eb.)  189. 

Any  error  in  instructing  the  jury  in  the  ab- 
sence of  counsel  lield  waived. — Le  Beau  v. 
Telephone  &  Telegraph  Const  (3o.  (Mich.)  339. 


Refusal  to  give  instmctions  must  be  except- 
ed to,  to  be  available  on  review.— Runnells  t. 
Village  of  Pentwater  (Mich.)  668. 

Veraiet. 

A  verdict  )k«Id  sufficient  in  form.— Link  ▼. 
ConneU  (Neb.)  475. 

A  special  verdict  in  an  action  for  injuries  to 
a  passenger  held  insufficient  as  not  showing 
that  the  negligence  of  the  carrier  was  the  prox- 
imate cause  of  the  injury.— Davis  v.  C!hicago, 
M.  &  St.  P.  Ry.  (30.  (Wis.)  16 

A  separate  verdict  in  an  action  for  personal 
injuries  held  insufficient,  it  not  appearing  that 
defendant's  negligence  was  the  proximate  cause 
of  the  injury.— Bagnowski  v.  A.  J.  Lindermann 
&  Hoverson  Co.  (Wis.)  1131. 

The  form  of  a  special  verdict  is  largely  dis- 
cretionary with  the  court.— Lindner  v.  St.  Paul 
Fire  &  Ifarine  Ina.  Co.  (Wis.)  1125. 

Qnestion  hM  properly  submitted,  though  not 
in  issue.- Runnells  v.  Village  ot  Pentwater 
(Mich.)  668. 

A  verdict  responsive  to  all  the  issues  should 
not  be  rejected  because  of  immaterial  finding*. 
—State  V.  Beall  (Neb.)  868. 

Findings  on  a  special  verdict  not  based  on 
the  evidence  are  properly  stricken  out.- Rahr 
T.  Manchester  Fire  Assur.  Co.  (Wis.)  725. 

It  is  reversible  error  to  submit  issues  not 
raised  by  the  pleadings.— Morrow  v.  St.  Paul 
City  Ry.  Co.  (Minn.)  1002. 

The  failure  of  the  conrt  to  submit  an  issue  to 
the  jury  is  not  error,  in  the  absence  of  a  request 
therefor. — Lynch  v.  Johnson  (Mich.)  908. 

A  refusal  to  give  certain  special  interroga- 
tories in  referring  to  important  matters  is  not 
error.— Spanlding  v.  Chicago,  St  P.  &  K.  C. 
Ry.  Co.  (Iowa)  227. 

TaUjiC  Mtae  froai  Jnry. 

Where  a  jury  is  instructed  to  return  a  ver- 
dict for  plaintiff  on  either  of  two  grounds,  a 
general  verdict  will  be  reversed  if  one  ground 
was  erroneously  submitted. — Leitch  v.  (jhicago 
&  N.  W.  Ry.  (5o.  (WU.)  21. 

Evidence  considered,  and  held,  that  an  order 
directing  a  verdict  for  defendant  was  errone- 
ons.— Mistil&ki  v.  German  Ins.  (To.  (Minn.)  80. 

Trial  by  oonrt. 

Refusal  to  find  on  a  qnestion  in  issue,  held 
error.— Wagner  v.  Finnegan  (Minn.)  795. 

A  failure  on  trial  by  the  court  to  make  a 
finding  of  fact  on  an  abandoned  issue  is  not 
error.— Roblin  v.  Palmer  (S.  D.)  949. 

The  failure  of  the  court  before  which  a  ques- 
tion of  fact  is  tried  to  file  its  decision  within  the 
statutory  pericd  Mid  not  ground  for  reversal, 
in  the  absence  of  Injury. — Roblin  v.  Palmer 
(S.  D.)  949. 


TEOVEB  AND  CONVEBSION. 

Conversion  by  pledgee,  see  "Pledge." 

One  whose  ^oods  were  converted  held  not 
barred  of  his  right  of  action  by  receiving  a  por- 
tion of  the  proceeds  of  a  sale  of  the  goods.— 
Oobnm  v.  Watson  (Neb.)  171. 

What  ooBStttntes  con-verslom. 

One  who  assists  another  in  the  frandulpnt 
disposition  of  goods  purchased  by  fraud  is 
jointly  liable  for  conversion. — Banner  v.  Schles- 
singer  (Mich.)  116. 

The  fact  that  property  was  taken  under  legal 
process  from  the  party  who  converted  it  held 
no  defense  to' an  action  for  conversion  by  the 
owner.— Coburn  v.  Watson  (Neb.)  171. 

Where  a  check  was  sent  to  an  attorney  to 
cover  disbursemento  in  suit,  and  he  did  not 
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brintr  the  anit,  he  cannot  be  held  liable  for  con- 
Terston  of  the  proceeds. — Shrimpton  &  Sons  v. 
CulTer  (Mich.)  907. 

On  refusal  of  a  cor^ration  to  issne  a  stock 
certUBcate  to  one  entitled  thereto,  the  latter 
could  recover  its  Talue. — Milnor  v.  Home  Sav- 
ings  &  Loan  Ass'n  (Minn.)  346. 

ETldeaoe. 

The  price  which  converted  goods  brought  at 
a  sale  constituting  the  conversion,  held  admis- 
sible on  an  issue  of  their  market  valae. — Im- 
hoff   V.    Richards    (Neb.)   483. 

Evidence  of  the  careful  conduct  of  a  sale, 
illegal  as  to  plaintiffs  rights,  held  properlj  ex- 
cluded.—Imhoff  V.  Richards  (Neb.)  483. 

In  conversion  b7  a  chattel  mortsagee,  the 
original  chattel  mortgage  and  the  renewals 
thereof  are  admissible.— Casey  v.  Ballou  Bank- 
ing Go.  (Iowa)  98. 

A  schedule  of  the  goods  alleged  to  have  been 
converted,  attached  to  plaintiff 'a  petition,  held 
admissible.— Casey  v.  Ballou  Banking  Co. 
(Iowa)  9a 

Where  conversion  can  be  otherwise  proved, 
it  is  not  necessary  to  allege  or  prove  a  demand 
and  refusal.— Adams  v.  Castle  (Mian.)  637. 

Verdict  for  six  dollars  in  an  action  against  a 
carrier  for  conversion  of  goods  held  proi)er. — 
Baker  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
876. 

The  measure  of  damages  for  conversion  held 
the  actual  market  value  of  the  property  at  the 
time  of  conversion,  with  Interest— Cobnm  v. 
Watson  (Neb.)  171. 

Where  there  Is  some  evidence  that  defend- 
ant chattel  mortgagee  took  possession  mali- 
cionsly,  an  instruction  as  to  exemplary  dam- 
ages  is  proper.— Casey  v.  Ballon  Banlung  Co. 
(Iowa)  98. 

Where  there  is  no  evidence  of  gross  oppres- 
sion, evidence  of  the  wealth  of  defendant  with 
a  view  to -punitive  damages,  is  inadmissible. — 
Cohen  \    Goldberg  (Minn.)  1149. 

A  verdict  allowing  $2.f)00  damnges  held  not 
excessive.— Casey  t.  Ballou  Banking  Go. 
(Iowa)  9& 

Trustee  Process. 

See  "Oamlshment" 


TBX7BTS. 

See,  also,  "Executors  and  Administrators." 

A  will  hdd  to  create  a  trust  which  authorized 
the  executors  to  renew  and  extend  notes  of  the 
testator,  and  to  execute  new  ones  binding  on 
the  estate. — Packard  v.  Kingman  (Mich.)  551. 

A  testamentary  trustee  held  liable  for  any 
failure  to  exercise  sound  discretion  and  good 
faith  in  -  investments.  —  Caspari  v.  Cutcheon 
(Mich.)  1093. 

The  terms  of  a  trust  to  secure  an  indebted- 
ness, declared  in  writing,  cannot  be  changed 
by  subsequent  directions  of  the  debtor. — Wales 
T.  Gray  (Mich.)  334. 

Where  a  principal  permitted  his  funds  in  the 
hands  of  an  agent  to  be  mingled  with  funds  of 
the  agent  be  could  not,  as  against  the  agent's 
creditors,  pursue  the  fund  as  a  trust-^Uch- 
ards  V.  Schreiber,  Conchar  &  Westphal  Co. 
(Iowa)  569. 

Sufficiency  of  evidence  to  establish  a  result- 
ing trust  under  Comp.  Laws,  (  2796.  deter- 
mmed.— Graham  v.  Selbie  (S.  DJ  831. 


Property  cannot  be  followed  by  the  owner  as 
against  one  to  whom  its  proceeds  were  loao«d. 
— Seybold  t.  Grand  Forks  Nat  Bank  (N.  D.) 
682. 

TUBNPIKES  AND  TOUj 
BOABS. 

Injunction  against  tuminke  company,  see  "la- 
junction." 

Under  Act  1877,  No.  144,  a  highway  oommis- 
sioner  can  sue  to  compel  a  plank-road  company 
to  use  the  material  required  by  law  In  the  re- 

gair  of  the  road.— Detroit  &  Erin  Plank-Road 
>o.  V.  Macomb  Circuit  Judge  (Mich.)  531. 

Charter  of  plank-road  company  construed, 
and  held,  that  after  30  years  the  legislature 
could  amend  the  charter  without  the  company's 
consent,  except  as  to  a  certain  provision  there- 
in.—Detroit  &  Erin  Plank-Road  Go.  v.  Macomit 
Circuit  Judge  (Mich.)  531. 

The  acceptance  of  an  act  allowing  consolids 
tion  of  plank-road  companies  held  to  render  tht 
act  referred  to  a  valid  amendment  of  the  com- 
pany's charter. — Detroit  &  Eirin  Plank-Road 
Co.  V.  Macomb  Circuit  Judge  (Mich.)  531. 

mtra  Vires. 

Power  of  city,  see  "Municipal  CorporatMrns." 

Undue  Influence.     . 

See  "Wills." 

As  ground  for  rescission  of  contract  see  "Eq- 
uity." 

Uses. 

See  "Trusts." 

USURY. 

Findings  of  fact  considered,  and  heU  to  sus- 
tain a  conclusion  of  law  that  a  certain  note  was 
not  usurious.— Mahler  v.  Merchants'  Nat  Bank 
(Minn.)  656 

That  the  rate  per  cent  of  interest  in  a  mort- 
gage Is  not  separately  stated  will  not  make 
the  transaction  usurious,  under  Laws  1880,  c 
184,  {  4.— Folsom  v.  Kilboume  (N.  D.)  291. 

Evidence  held  to  sustain  a  finding  that  note* 
in  a  suit  were  usurious.- People  s  Bank  of 
Minneapolis  t.  Howes  (Minn.)  355. 

A  stipulation  in  a  note  for  compound  inter- 
est does  not  render  the  note  usnriona,  if  the 
compounded  interest  is  within  the  legal  rate.— 
Lewis  Inr.  Co.  v.  Boyd  (Neb.)  456. 

Vacancy. 

In  state  office,  see  "States  and  State  Offioen." 

Vacation. 

Of  judgment  see  "Judgment" 
by  default  see  "Judgment" 

Varlanoe. 

Between  pleading  and  proof,  8e«  "Pleading." 

VBNDOB  AND  FUBOHASEB. 

See,  also,  "Deed";  "Fiaodolent  Conveyances'; 
"Sale";  '^Specific  Peifonnance." 

Conveyance  of  hoknestead,  see  "Homestead." 

Effect  of  statute  of  frauds,  see  "Fraa^  Stat- 
ute of." 

Mortgage  foreclosure  sales,  see  "Mortgagea." 
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A  vendor  held  not  to  hare  waived  a  proyiaion 
making  time  of  the  eoaence  of  the  contract. — 
Brown  T.  TJlrich  (Neb.)  168. 

One  who  purchased  land  after  the  same  was 
aold  at  an  administratrix's  sale,  subject  to  a 
homestead,  held  to  have  been  a  bona  fide  pur- 
chaser, and  without  notice  of  the  homestead 
rights  of  the  administratrix's  children. — Louden 
▼.  Martindale  (Mich.)  133. 

After  forfeiture  of  contract  for  purchaseof 
lands,  and  a  new  contract  granting  an  option 
and  extension  of  time,  assignment  of  note  to 
vendor  held  a  cousideration  for  the  extension, 
though  to  be  credited  as  a  payment  if  the  option 
were  exercised. — Kelsey  v.  Peudill  (Mich.)  327. 

Slckia  aad  remadies. 

It  was  not  error  to  refuse  to  strike  out  a 
certificate  attached  to  the  abstract  offered  to 
prove  plaintiff's  title. — Warren  v.  Chandler 
(Iowa)  m 

It  was  the  province  of  the  court  to  deter- 
mine whether  title  to  the  land  was  in  plaintiff, 
and  whether  the  land  was  free  from  incum- 
brances.— Warren  v.  Chandler  (Iowa)  242. 

Tender  of  a  deed  to  the  property,  executed 
by  a  third  person,  held  not  equivalent  to  an  im- 
plied refusal  by  the  vendor  to  procure  title  in 
himself  and  convey. — McNamara  v.  PengiUy 
(Minn.)  661. 

Requests  that  a  deed  be  delivered  hdd  not  to 
amount  to  a  demand  for  the  deed  entitling  the 
vendee,  who  acquiesced  in  delay  in  delivering 
the  deed,  to  rescind  for  failure  to  deliver  the 
same. — McNamara  v.  PengiUy  (Minn.)  Wl. 

A  vendor  to  whom  money  was  paid  right- 
fully due  the  vendee  under  the  contract,  held 
chargeable  with  interest  from  time  of  its  re- 
ceipt.—Gates  V.  Parmly  (Wis.)  739. 

A  vendee  who  perfected  his  title  held  entitled 
to  a  deduction  from  the  price  of  the  amount  of 
bis  expenses. — Gates  v.  Parmly  (Wis.)  73V. 

Waiver,  in  the  contract  of  a  vendor's  lien, 
held  not  to  preclude  an  equitable  action  for  the 
price.— Gates  v.  Parmly  (Wis.)  739. 

One  taking  possession  of  land  under  a  parol 
promise  by  the  owner  to  convey  heUl  liable  for 
the  price.— Stephens  v.  Harding  (Neb.)  746. 

A  contract  cannot  be  rescinded  on  the  ground 
that  the  land  deeded  was  not  the  land  viewed 
by  the  vendee,  where  the  vendor  was  not  re- 
sponsible for  his  mistake. — Beebe  v.  Birkett 
(Mich.)  966. 

To  establish  a  contract  by  the  letters  of  the 
parties,  it  must  appear  that  both  parties  ac- 
ceded to  one  and  the  same  set  of  terms. — ^Ames 
&  Frost  Co.  V.  Smith  (Minn.)  909. 

Bob*  flde  pnroluuieTa. 

The  recital  in  a  dttd  warranting  against  in- 
cumbrances, except  "a  certain  mortgage  for 
1900,"  is  notice  of  snoh  mortgage,  though  un- 
recorded.— Reichert  v.  Neuser  (Wis.)  939. 

A  grantee  cannot  claim  as  against  an  un- 
recorded mortgage  of  which  he  had  notice  by  a 
recital  in  his  deed. — Reichert  v.  Neuser  (Wis.) 
939. 


VEinJE  IN  UiVULi  OASES. 

Right  of  the  only  defendant  answering,  on 
default  of  the  others,  to  change  the  venue  de- 
termined.—Suter  V.  Page  (Minn.)  67. 

A  motion  for  change  of  venue  made  before 
trial,  but  after  the  appearance  of  a  struck  Jury, 
held  in  time.— Peterson  v.  Daniel  Shaw  Lum- 
ber Co.  (Wis.)  1118. 


Verdiofe. 

See  'Trial." 

Aider  by,  see  "Pleading." 
In  criminal  cases,  see  "Criminal  Law";  "Hom- 
icide." 

Wages. 

Sec  "Master  and  Servant" 

Waiver. 

Of  bond  on  appeal,  see  "Appeal." 

Of  conditions  or  policy,  see    Insurance." 

Of  defense  of  statute  of  frauds,  see  "Frauds, 

Statute  of." 
Of  forfeiture  of  policy,  see  "Insurance." 
Of  lien,  see  "Mechanics'  Liens." 
Of  objection  by  appearance,  see  "Appearance." 

on  appeal,   see  "Appeal." 

to  pleading,  see  "Pleading." 

Ward- 
See  "Guardian  and  Ward." 


Warranty. 


See  "Sale." 


WATEBS  AND  WATEB 
COT7BSES. 

Where  a  water-right  location  is  made  on  an- 
occnpied  public  lands,  it  is  immaterial  that  it 
is  contended  by  another  that  the  lix»tion  is  on 
land  claimed  by  him. — Scott  v.  Toomey  (S.  D.) 
838. 

The  advc'se  use  of  a  dam  held  to  give  a  right 
by  prescription  to  set  water  bacli  upon  the 
lands  of  upper  riparian  owners.  —  Swan  v. 
Munch  (Minn.)  10&;  Johnson  v.  Same,  Id.; 
Hoten  ▼.  Same,  Id.;   Carlson  T.  Same,  Id. 


Ways. 


See  "Highwavs." 


Widow. 

See  "Blxecutors  and  Administrators." 

WILLS. 

See,  also,  "Executors  and  Administrators." 

Evidence  held  to  justify  a  finding  that  tes- 
tatrix did  not  possess  sufficient  mental  capacity 
to  make  a  will. — Murry  v.  Hennessey  (Neb.) 
470. 

Under  Comp  St.  c.  23,  J  127,  the  will  must 
be  signed  either  by  testator,  or  by  some  person 
in  his  presence,  by  his  express  direction.— Mur- 
ry V.  Hennessey  (Neb.)  470. 

Whether  or  not  the  devisee  of  a  life  estate 
had  accepted  under  the  devise  held  a  question 
for  the  jury. — Defreese  v.  Lake  (Mich.)  505. 

Subsequent  declarations  of  the  testator  are 
admissible  to  prove  the  existence  of  a  lost  will. 
—In  re  Valentine's  WUl  (Wis.)  12. 

To  proceedings  under  Rev.  St.  §  3791,  to  es- 
tablish a  will  lost  or  destroyed,  the  legatees, 
devisees,  and  heirs  are  all  parties. — In  re  Val- 
enUne's  Will  (Wis.)  12. 

Probate  mad  oonteat. 

The  burden  of  proof  is  on  proponent  to  estab- 
lish the  execution  of  the  will  and  the  testamen- 
tary capacity  of  the  testator. — Murry  v.  Hen- 
nessey (Neb.)  470. 
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Where  jndgmeDt  ta  rendered  for  conteBtants 
uf  a  will,  the  executor  is  entitled  only  to  his 
taxable  costs.  —  Brilliant  t.  Simpson  (Mich.) 
1101. 

Contestants  Tield  to  possess  snfScient  interest 
to  entitle  them  to  object  to  the  probate  of  an 
instnuuent  offered  as  a  wilL— Murrjr  v.  Hen- 
nessey (Neb.)  470. 

CoBstmetloa. 

Where  there  is  a  dcTise  to  one  person  in  fee, 
and,  in  case  of  his  death  without  issue,  to  an- 
other, the  death  referred  to  is  death  during  the 
lifetime  of  the  testator.— In  re  Lovass'  Estate 
(Wis.)  606;   Lovass  t.  Olson,  Id. 

Will  construed,  and  held,  that  the  words  "if 
she  snrriTes  me  did  not  limit  the  nature  of 
the  bequest,  but  limited  the  time  of  its  pay- 
ment.—In  re  Lorass'  Estate  (Wis.)  605;  Lov- 
ass T.  Olson,  Id. 

The  interest  of  a  child  under  a  will  did  not 
Test  until  a  younger  child  attained  majority, 
and  therefore  a  devise  of  such  interest  before 
said  time  conveyed  no  title.— McOlain  v.  Cap- 
per (Iowa)  102. 

A  testamentary  trust,  with  direction  to  invest 
and  reinvest  in  income  producing  securities, 
held  not  void  for  uncertainty.  —  Caapari  v. 
Cutcheon  (Mich.)  1093. 

Bequest  to  the  wife  of  a  testator  7k«Id  to  be 
for  life  only.— Godshalk  v.  Akey  (Mich.)  336. 

Where  the  personalty  was  insufficient  to  pay 
legacies  directed  to  be  paid  therefrom,  the  lega- 
cies were  payable  out  of  the  balance  of  the 
proceeds  of  realty  out  of  which  other  legacies 
were  directed  to  be  paid.— In  re  Newcomb's 
WiU  aowa)  687. 

Where  the  will  directed  that  the  residue  of 
the  estate,  real  and  personal,  should  be  divided 
into  four  equal  parts,  and  the  codicil  provided 
that  the  realty  suould  be  divided  into  five  equal 
parts,  the  division  of  the  realty,  but  not  the 
personalty,  was  controlled  by  the  codicil. — In  re 
Newcomb's  WUl  (Iowa)  587. 

A  devise  construed,  and  held  to  vest  a  lite  es- 
tate only.— Defreese  v.  Lake  (Mich.)  505. 

Parol  evidence  as  to  the  intention  of  a  testa- 
tor, or  the  meaning  in  which  words  were  used 
in  a  will,  is  not  admissible  where  the  provisions 
of  the  will  are  not  ambignons.- Defreeae  v. 
Lake  (Mich.)  505. 

WITNESS. 

See,  also,  "Deposition";  "Evidence." 
Necessity   of   indorsement  of   name  on   indict- 
ment, see  "Criminal  Law." 

CompeteaiOT. 

Code  Civ.  Proc.  (  829,  does  not  apply  where 
the  transaction  sought  to  be  elicited  did  not 
occur  between  witness  and  the  decedent. — Kroh 
T.  Heina  (Neb.)  771. 

When  legatee  claiming  under  a  will  is  an  in- 
competent witness  to  transactions  had  person- 
ally with  the  deceased,  within  Rev.  St.  |  4069. 
—In  re  Valentine's  WUl  (Wis.)  12. 

The  "representative"  of  a  decedent,  as  used 
in  Code  Civ.  Proc.  {  329,  includes  any  party 
who  succeeds  to  the  rights  of  the  decedent, 
whether  by  purchase,  descent,  or  operation  of 
taw.— Kroh   v.   Heins  (Neb.)  771. 

A  witness  could  not  testify  to  the  receipt  by 
him  of  a  letter  written  by  decedent,  making  a 
gift  of  the  latter's  property,  or  to  the  contents 
thereof.— Kroh  v.  Heins  (Neb.)  771. 

Witness  held  incompetent  to  testify  aa  to 
transactions  with  a  decedent.  —  Campion  v. 
Schinnick  (Wis.)  11. 

A  wife,  liable  with_her  husband  on  a  note, 
may  testify,  in  an  action  against  the  payee's 


administrator  to  recover  a  sum  paid  in  excns 
of  the  amount  due  on  the  note,  that  she  wu 
present  when  her  husband  paid  money  to  de- 
cedent, and  that  decedent  requested  her  hus- 
band to  indorse  the  same  on  the  note. — ^Enislis 
V.  Tomash  (Iowa)  390. 

A  wife  prosecuting  her  husband  for  adaltety 
cannot  testify  that  she  is  his  wife. — People  v. 
Isham  (Mich.)  819. 

When  husband  is  an  incompetent  ^toess  m 
behalf  of  wife  in  an  action  to  which  he  i«  not 
a  party.— In  re  Valentine's  Will  (Wis.)  12. 

Conversations  with  an  attorney  not  tbeo 
employed  as  such  held  not  privilesed.  otbrr 
persons  being  present— State  t.  SwaSord 
(Iowa)  284. 

Under  Comp.  Laws,  |  7881,  a  co-defendant  i* 
competent  as  a  witness  against  a  defendant 
who  has  asked  for  separate  trial. — State  t. 
Smith  (S.  D.)  619. 

A  witness,  desiring  to  claim  his  privilege  of 
declining  to  answer  questions  as  tending  to  in- 
criminate him,  must  make  his  claim  in  peison. 
— SUte  V.  Pancoast  (N.  D.)  1052. 

A  defendant  in  s  criminal  case,  who  testifies, 
does  not  waive  his  privilege  to  decline  to  an- 
swer qnertions  convicting  him  of  coUntpnl 
crimes,  when  such  (juestions  are  asked  solelr 
to  affect  his  credibility.— State  v.  Pancoast  (N. 
D.)  1052. 

Where  defendant  testifies  in  a  criminal  case, 
he  must  answer  any  proper  question  on  emu- 
examination  that  will  tend  to  convict  bisi. 
though  it  tends  to  convict  him  of  some  r<lla(- 
eral  crime.— State  v.  Pancoast  (N.  D.)  1062. 

Ezamlnatlon. 

Plaintiff  can  refresh  the  memory  of  a  some- 
what hostile  witness  by  reading  the  transcript 
of  bis  evidence  at  a  former  trial.— Spaoldln; 
V.  Chicago,  St  P.  &  K.  C.   Ry.  Co.  (Iowa) 

It  was  within  the  discretion  of  the  court  to 
permit  a  witness  to  answer  a  certain  question 
asked  for  the  purpose  of  refreshing  his  recoUec- 
tion.— Dillon  v.  Hnch  (Mich.)  1113. 

Plaintiff  on  redirect  examination,  can  qoes- 
tion  his  witness  concerning  conversations  wiib 
defendant's  attorney  since  a  former  trial.— 
Spanlding  r.  Chicago,  St  P.  &  K.  C.  Ry.  Ca 
(Iowa)  ^. 

On  the  redirect  examination,  evidence  ex- 
planatory of  facta  elicited  on  the  cross-exam- 
ination ketd  admissible.— Norfolk  Nat  Bank  t. 
Job  (Neb.)  781. 

— —  Oreas-eTamiiiatlan. 

Extent  of  cross-ex.imination  determined.— 
State  V.  Pancoast  (N.  D.)  1052. 

Where  only  two  defendants  answer,  a  third 
defendant,  against  whom  judgment  had  been 
entered  by  default,  cannot  be  called  for  crosi- 
examination,  under  Gen.  St  1894.  {  5659.— So- 
ter  V.  Page  (Minn.)  67. 

On  cross-examination  of  immediate  parties  to 
an  alleged  fraudulent  transaction,  great  lati- 
tude must  be  allowed.  —  Cohen  r.  Goldberg 
(Minn.)  1149. 

Where  defendant  is  examined  with  respert 
to  the  genuineness  of  his  signature,  he  canoo: 
be  cross-examined  as  to  incidental  matten  bas- 
ed on  a  comparison  of  the  signature  with  oth- 
ers.—Norfolk  Nat  Bank  v.  Job    (Neb.)  781. 

It  is  proper,  aa  affecting  the  credibility  of  a 
witness,  to  cross-examine  him  as  to  matters 
that  may  tend  to  degrade  him,  subject  to  his 
refusal  to  answer  any  question  tending  lo  crim- 
inate him.— State  r.  Pancoast  (N.  D.)  1052. 

OredlMUtr- 

Credibility  of  a  member  of  a  co-partnersUi>. 
who  was  guiltless  of  intentional  wronc.  i*  not 
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pffected  by  a  fraudnlent  act  of  co-partner. — 
Gntherless  t.  Ripley  (Iowa)  109. 

In  the  absence  of  any  foundation  for  im- 
peachment, evidence  of  statements  of  a  wit- 
ness out  of  court  held  inadmissible. — Connell 
T.    McNett  (Mich.)  344. 

A  witness  cannot  be  impeached  by  evidence 
of  contradictory  statements  on  collateral  mat- 
ters.—Laird  V.  Equitable  Life  Assur.  Soc.  of 
United  States  (Iowa)  385. 

It  is  only  when  a  witness  linowingly  testifies 
falsely  that  his  entire  testimony  may  be  disre- 
garded—Omaha  &  R.  V.  R.  Co.  V.  Krayen- 
buhl  (Neb.)  447. 

A  witness  cannot  be  impeached  by  showing 
particular  acts  of  corruption.— .Matthews  v. 
Uershey  Lumber  Co.  (Minn.)  1008. 

How  far  a  witness  may  be  'nterros-ited  as  to 
immaterial  matters  for  the  purpose  of  affecting 
his  credit  is  in  the  discretion  of  the  trial  court. 
— Matthews  t.  Hershey  Lumber  Co.  (Minn.) 
1008. 

Where  it  is  sought  to  impair  the  credibility  of 
a  witness  on  cross-examination,  interrogatories 
nhoald  be  confined  to  specific  facts.— State  v. 
Pancoast  (N.  D.)  1062. 

Where  the  proper  foundation  is  laid,  and  the 
testimony  is  confined  to  contradicting  the  wit- 
ness songht  to  be  impeached,  the  form  of  the 
question  is  not  prejudicial. — Miller  y.  Jumyk 
(Mich.)  808. 


Workhouse. 

Validity   of   ordinance   establishing,    see 
nicipal  (Corporations." 


'Mu- 


WBITS  AND  NOTICE  OF  SUITS. 

See,  also,  "Attachment":  "Certiorari";  "Exe- 
cution"; "Garnishment";  "Habeas  Corpus"; 
"Injunction";   "Mandamus";   "Repleyin." 

Service  of  attachment,  see  "Attachment." 

A  return  of  substituted  service  of  an  attach- 
ment writ,  under  3  How.  Ann.  St.  |  6841,  held 
invalid.— Bargh  v.  L.  R.  Ermeling  &  Co.  (Mich.) 
1083. 

A  return  on  a  summons  from  a  justice  need 
not  state  the  name  of  the  person  with  whom  a 
copy  thereof  was  left. — Vaule  v.  Miller  (Minn.) 
64a 

A  return  on  a  summons  in  justice  court  held 
sufficient,  though  it  did  not  state  that  defend- 
ant could  not  be  found.— Vaule  v.  Miller  (Minn.) 
540 

A  citation  served  on  the  24th  of  the  month, 
and  returnable  on  the  28th,  a  Sunday  interven- 
ing, is  insufficient,  under  a  statute  requiring 
service  three  days  before  the  return  day.— First 
Nat.  Bank  v.  Williams  Milling  Co.  (Mich.)  076. 

A  summons  is  issued  when  it  is  duly  drawn 
and  signed,  though  it  yet  remains  in  the  hands 
of  plaintifrs  attorney.— Smith  v.  Nicholson  (N. 
D )  2fl«. 

A  ticket  agent  at  a  union  depot  htld  an  act- 
ing tii^et  agent  for  purposes  of  the  service  of 
process,  within  Gen.  St.  1804,  |  6202^n  a  rail- 
way company  nsing  such  depot.  —  Hillary  v. 
Great  Northern  Ry.  Co.  (Minn.)  80. 


See 


WrongAil  Attaohjnent. 

"Attachment." 
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